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RE G ULA T ION OF AD MIN IST RAT IVE AGENC IES

Re po r t o f th e

VIRG IN IA AD VI SO RY LEGISLAT IV E COUNCIL

RIC HMON D, VIR G INIA
J uly 16 , ' 9 5 1

T o : HO NORABLE J OHN S . BATTLE , GO VE RN O R O F VIRGINIA
and
T HE GE NE R AL ASSEMB LY OF VIRGINIA:

T he 1950 Se s s io n of the Ge n e r a l As s e mbly d i r ected the Vir ginia
Advi sory L e g is la t iv e C o un c il to m a k e a s tudy of th e Adminis trative Agencies

"'.. T he re solution d ire c tin g the s tudy i s as follo ws :

SENAT E JOINT R E SOL UT ION NO. 12

Di r e c t in g th e Virgin i a Advi s ory L e g i sla tiv e Counci l to m a ke a study of
the Aclmini str...tive A ge n cie s

Where a s , the re i s m arke d lack of unifo rmity in the pro c e dur e p r e ­
s c ribed fo r those a genci e s o f th e Sta t e h av i n g the r ule-ma k in g po w er in
the issuan c e of o r de rs . li c e n s e s o r taking of a ct io n a ffec ti ng p rope r ty
right s of the cit izens of the C o m monw e a lth; a nd

Wh er e a s , this m alt er s hould be fur the r stud ied to determ ine w ha t
a c t ion , if a n y . s hou ld be ta ke n by the G ene r a l As s emb ly : no w , there ­
for e , be it

Re s olv ed by the Senate, the Hous e of Dele gate s c o nc u rring, that the
Vi r g inia Ad v iso r y Le g i sla tiv e Council i s dire cted to m a ke a stud y a nd
repo rt to t h e Governor and Gene r a l As sem bly no t la t e r t ha n O ct ob e r
one , n ine t e en hun d re d fi fty - on e o n t he following m a tte r : the p c- o c e du r-e
presc r i be d for a d m inis t r ativ e agencies of the State r elat iv e to iss uing
o rde rs , lic e n s e s o r t a k ing oth e r actio n a ffect ing pr o per ty rights of the
ci tizens of th i s C ommo nw e alt h. The C o un cil s ha ll accom pany i ts
r eport a nd r e commenda t ion s wit h drafts o f s uc h le gis l a tion as it d e e m s
a pp ro p ria te to carry its r e c o m mendations into e ff e c t.

T h e C ounc il ass igned the stu dy of the s e matter s to Sena to r B e n T .
Gunte r, J r . , o f Acc omac , a s C h a i r m an o f a com mittee, of whic h the fo llow ­
i n g were selected as m e mbers : Mr. A. R . Bow les , Lr , , Honor a ble R a l ph
T . C a tte r all, Ho nora b le M. R a y Doubles and Mr . T . Jus tin M oo re , aU of
Richmond . J ohn B . Boatw:~~ Jr . , a cted as Secretary and G . M . L a ps le y

as Reco rd ing Secretary ofr:':
T h e Committee , a ft;: a tho rough study of the s ubject and confe r enc e

w ith pe rsons ha v ing s pecial int er e st in a nd knowledge of the s ubject , the
detail s o f wh ich are h ereinafter referred to , made its r eport to the C ounci l.
T he Co un c il ha s c a r efu lly reviewed the Committe e r eport a nd finds itse lf
s ubstantially in accord with its "i nd i n gs a n d c o n clus io ns . It is impressed by
the rea s onin g o f the r eport , a nd sets it fo r th a t le ngth below .

Repor t of C o m m itte e

Modern civi lizat ion i s s o complex tha t it ha s be come im possible for the
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l e g i s la t u r e t o pass d e taile d law s to take care of all the s it u a tion s that have to
be re g u lated by the St ate in orde r to p romote the ge nera l we Ha r e . Even tho se
who belie ve w ith J efferson tha t that gov ernm ent i s best whi ch gov e r n s l e a s t
hav e come t o unde r stand th at some d ele gation of le gislative and j ud icial
f u n ctions to a d m i n i s t r a tiv e age ncies is unavoidab le . T h e a ge ncies are v e r y
num e r ou s , their regulations affe ct the liberty a n d pro p e r ty o f the cit iz e n in
the s a me way tha t sta t ute S do, and t he i r orders are fo llo we d by con se quences
similar to t h o s e of judicial d e c rees. The fir st principle of constitutiona l
gover nm ent is tha t there s h o u ld b e a gove r n m e n t o f laws and not of men, a nd
the fi rme st su p port o f that p rincipl e in c om m o n law ju ri s d ictions is the right
o f t h e citizen t o ha ve h is day in c o u rt . T h e main d ifference betwe en a
demo cracy and a "po Hce state II is tha t in t h e l a t t er t he polic e a n d o t he r public
offi cer s ar e not s ubject to any r e st r a i n t b y t h e j u d icia r y. In a police s tate ,
if t h e Comm is s a r o f Heavy Indust r y o rde r s yo u to mine salt , y o u d o .not a pp ly
fo r a w r it o f h a b e a s co r pus to te s t t he le ga lity o f the o r d e r . You m ine s alt ;
a n d if a j udge sho u ld rule that t h e o rde r wa s ult r a v ire s h e would end up i n
t h e s a lt mines t oo .

F o r m o r e than ten y e ar s the Vi r g inia State Bar Association h a d had a
C o mm itte e on Admi n is t r a tive L a w . The 19 50 r eport o f that com m i t te e . b e ­
g in ning o n page 10 5 o f the A s so cia tion' s annua l report , contains a draft o f a
statu t e de signed t o make su re that thos e who e nfo r c e la w s stay within t h e l aw .
The com m ittee a ppo in t e d to make this s t u d y Co r the Virginia Adv i so r y
L e g islat iv e C ouncil took t h a t proposed d raft a s its s tar t i ng po int and had the
a c tive co -ope ra tion and helpful a dvice oC Mr . Blake T . Newton . J r .• C hai r ­
m an of the Ba r A s s o ciatio n Comm itte e . The Bar A s s o ciation' s draft was
gone over li n e b y line a n d w o rd by wo rd a t a m e e ti n g o n February 17, 19 5 1,
attended by Mr . Ne w to n ; and m a ny change s were m ade i n i t. T he n e w draft
wa s go ne over a t a m eeting o n March 31, and many mo r e changes made .
Copie s o f the third dr aft were s e n t t o the a g e n cie s affected by the p r o po s e d
statu te; a n d a p ublic hearing was held o n M ay I, 195 1. a t which seve r al
agencies were re pre s ented a nd m ade valuab le s ugge s tions .

After a djo urnment o C the public h e aring . t h e c ommittee d r ew u p a fo u r t h
draft o f the propo s ed b i ll i n corpora ti n g t h os e sug g e stions . That draft i s
attached he re to a n d recom me nded t o t h e General A ssembly fo r its c onsi d era­
t ion . (T h e draft a ttac he d is that of the Committee. as amended by action of
the Counci1. )

The propo s ed stat u t e i s pur e ly pro c edu ral and h a s no effe ct o n t h e
substantive po we rs o f a ny agency . It s ma in pur pose is to k ee p age nci e s f r-om
exe r ci sing power not con fe rre d u pon them by the G e nera l As s embly . The
method o f a ccom plishing t hat pu r po s e i s to give eve rybody a ffec te d b y agency
action the righ t t o b e heard by the a genc y and the righ t to a day in c o urt. The
acco mplishment of that pu r pos e wi ll do much to s ile n c e com plai nt s a bou t
" b ur eauc ratic a bso lutism." will m ake t h e a d min is t rative proc e s s better
u n d e r s t o o d by and m o r e palatable to the g e nera l public. a n d will g ive to a ll
p e r s o n s affected by agency ac t io n p r o c e d u r al due p roce s s o f la w . (O n t h i s
la st po i n t . see So uthe r n Railway C ompany v. Virgi nia . Z90 U . S . 19 0 , in
which a Vi rg i nia statu te wa s held uncons t i t u t iona l b e c a u s e it f a ile d t o p rovid e
fo r jud icial rev iew of a dm i n i s t r a tiv e a c tion .)

raft of the statu t e that was p r e s ente d at t he publi c h e ar i n g e x c epted
seve r a l a g e . ie s b y n a m e frOm the ope ratio n o f t h e la w . a n d sev eral o t h e r
a gencie s a r gt, d that the ir fu n ctions closely re s embled tho se of the exce p ted
a g e n cie s . A s a resu lt o f those arguments , the f inal draft o f t h e b ill exce pt s
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by name o n ly the Indu stria l C o mmi s s io n a nd t h e St a t e Co rpo ratio n C ommission
(f rom both o f whi ch, a p pea l s lie directly to the Su preme C ou r t o f Appeals) .
T he b ill then p r o c e e d s to except t he fun c ti ons th at o ug h t to be e xc e pte d . T h us
aU age ncies havi ng simila r f unc tio n s w ill be treated alike . An agency that
e xercises only e x c e p t e d fu n cti ons wi ll not b e affec t e d by the bi ll . But a ge ncies,
s om e of whQ'S'; fun ctions a r e excepted a nd s o m e not , w ill ha v e t o com p l y to
the e x t e n t t h a t the y exercis e non-exce pted fun c tions .

The mo r e im po r t a n t o bjections and s u g g e s tio n s m a d e at t he public

hearing w er e :

1 . The A . B . C . B oard aske d t o b e exe mpted ( r om the bil l.

I
(a) . It said t h e b ill would cri pple its activitie s . It s aid the Board
was d oing s ubsta ntia lly w hat the s ta tute would r equ i r e . It s a id re ­
gu�ati o ns a do pted b y t h e B o ard had been pas sed o n by the cour t and
fo u n d to b e a fa i r exe rci se of the ru le m aking pow e r . From w hi ch
s t a teme n ts it a ppeare d to t he co m m ittee tha t the Boa rd would not be
c r i p p led.

(b ) . It s a id t h e b ill might elimina te t h e use of hearing oHi ccr s . The
comm it tee amend e d t he dr a ft t o m ake s u r e that it co u ld n o t b e con ­
s t rued to e lim in ate h e a r i n g offi ce r s .

(c ) . It p redic ted tha t if judicia l r e view were made e a sy, there would
b e 500 appea ls a yea r . We do not anticipate so la r ge a n u m b e r o f
a p pea ls , a nd w e a re o f the opinion that t h e c o u r ts s ho u ld be o p e n t o
a ll citize ns w ho think the y h a v e a g ri e v a n c e . It is not good for la r ge
numbe r s o f citiz~o b elie v e that the State ha s den ied the m justic e
by d e n y in g th'"'l!t: - csess to the cou rt s . E a ch of t he thousand s o f
de ci s ions made each year by t h e Sta te C or pora t io n C ommission is
subject to a p pea l as a matter of righ t . a n d t her e h a v e b e e n fewe r
t han 150 a p p e a ls i n 4 8 year s .

(d ) . It po int e d o u t t h a t t h e B o a r d members know m or e a b o ut "these
intricate p r oblem s " than the j udge s do . That i s true of eve ry
adm inist ra t ive age ncy , and i s m o re t rue o f mos t o f them than it i s o f
the A . · B . C. B oard . T he b i ll do e s no t permi t the judges to s u bs ti t u t e
t h ei r dis cretio n fo r that o f t h e age ncy .

(e ) . M r . Mille r a rgued tha t we t j udges w o u l d grant li cen s es a n d d r y
o nes wo u ld deny them. We canno t accept this argument, b e c au s e to
do so w o u l d mean that jud ges s ho u ld not b e a llowed to pass o n any
iss ues (e . g . , divorce ) about whi ch people fe e l s t rong l y . We beli ev e
that Vir gi nia j udge s are a s im partia l as any .

Z. The Depa r t m ent of State P oli c e said tha t its regulations re l a te to officia l
inspection s tations and reque sted that they be ex c e pt e d fr om t h e bill. Since
these re gulat ions d irectly a ff e ct t h e conduct o f the p ublic in t h e use o f safe t y
appliance s , the com m i t t ee t h i nks the y shou ld be cove r ed by the b ill.

3 . The Highwa y D e pa r t m e n t r equ e ste d that it b e exc epted fr om t h e bill.
Mr . C . C. B owles s t a ted tha t t h e D e par tm e n t h a d ado pte d o n ly 2 2 rule s . t ha t
the rules are r e a s o n a ble a n d h a v e n e v e r b e en e nfo r ced in an a r b it r a r y manner .
In re p ly , we po int out t h a t so lo n g as a n agency s tays within the la w , th e bi ll
will n o t interfere with i t. If it go es o u tside t h e law . the bill w i ll int e rfere
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w ith it . Tha t is the pur po se of the b ill . Nobody is ex ce pted f r om the la ws
a ga inst murde r , bu t tho s e law s do no t c u r ta il the liberty of action of a nybody
who doe s not w is h to c o m m it mu rde r .

4 . The Depa rtment of L a bo r wa s af raid that th e bill mi ght kee p it from
adopting e m e r gen c y r e gulati on s in t ime t o cope with a s udd e n eme rge ncy . T o
meet th at obje ction, the d r a f't has b e e n a m e nde d s o tha t a n emergency rule
can be m a de effec t ive insta ntane o u s ly .

5 . T h e Unem ploym e nt Compe nsation Commission requested that it be
e xe m pt e d fr om the bi l l , It o bj ecte d s pe c i fi ca lly to the provisio ns pe rmitting
the court on appeal to take a dd i tio na l e v id e n ce . The bill a llo w s the cou rt to
t a ke additional e vide nc e for tw o purpo ses o n ly :

F ir s t , it c a n take a dd i tio na l e v id e nc e n e c e s s a r y to reso lv e any corr­
t rover s y a s to the c o r r e c tn e s s o f the r e c o r d . Such c o ntrove r s i e s should not
be 'nwnerous. T he pu rpos e of this pr ovi s ion i s to m a ke it im pos s ib le for a n
agenc y to s u ppo r t its decision by making up an errone ous r ecord . We do not
b e lie v e that any a gency wi ll eve r do t ha t inte ntiona lly . A court o f re c o r d is
ca lled a c o u r t of r e cord because it s record cannot be impeached, but an
age n c y is not a c o u rt o f re cord.

Second, " th e c o u r t , i n its d is cretion , m a y r-ec e iv e s u c h othe r e v ide nc e
a s th e e nd s o f jus ti c e r equi r e. 'I We ex pe ct the courts to u s e t his dis cr e tion
s pa rin g ly , and only to p r-eve nt a m i s c a r ria ge of j ustice . The purpose is to
permit the litigants to s upp ly a gap inadver t e ntly n ot c overed a t the h e a r ing .
and not t o perm it a tria l de novo.

6 . The De pa r tm e nt of Agriculture po i n t e d out that d iffe r ent d iv i s ions of the
de partment i ssue r egulations o n se parate s ubjects and that to p r i n t them all
in one pamphlet wou ld b e inconvenient. P e o ple inte r e s ted in one subject
would not b e interested in t he oth e r s . In li n e w ith thi s s u gge s t io n the draIt
w as ame nde d to pcrm it rule s o n se parate subjects to b e p rin ted separately.

7. The Div i s io n of Moto r Vehi cles ques tioned t he desira b ility of permitt ing
a p peals by applicants fo r d r iv e r s lice nses who h a d failed t o pas s the e xam ina­
t ion s. The committee deemed it unde s irable a nd a me nded the draft accord­
i ng l y .

We w i ll com m e nt brie fly on some of the m a i n f e ature s of the bill n ot
p r e v iously he r e in m entione d.

1. The Administrat ive C ode of Virgi nia is abolished . Most pra cti cing
la w ye r s have never s e e n a c o py of that Code , a nd it i s no t a u s eful too l i n a
l a w off i ce. be c a u s e it ca rries no as surance that it con tains the la t e s t rule s o n
a ny subject. Most agencies now publis h th e i r rules in pam phle t form, a nd the
car efu l lawye r a lways applie s to the agency fo r th e late st pamphle t . The b ill
t herefore r equi r e s th e prin t i ng of up- to-d a t e pamphlets instead of the Code .
The bill req uires the pamphle t s -to b e punche d so t ha t la wyer s , librari e s and
clerks' offic e s can , if they wish , ke ep the m in b ind e r s .

2. • e Commis s ion o n Adminis trative Agencie s i s abolished. To re ­
qu i r e it to pa . on a ll the r u le s of a ll the a gencie s would impose o n it an
intolerable bu r l,; n . In ste a d , the C i rc uit C ou rt of t he City of Richmo nd is
g iven ju r i s diction . 0 r e nder decla ratory j u d gme nts . Such j ud gm e nt s wi ll . of
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c our-s e , d eal s olely w ith t he le ga lity o f t he r ules and no t with thei r poli c y .
The s u b ject m atte r o f s uch a declara t o ry judgme n t p roceedi ng is t he same a s
that o f a bill in equity to e n jo i n e nfo r cemen t o f an u ltra v i r es r u le . The pro ­
cedu re . howeve r . is free f r om t h e t e c hnical r-equ ircrnents , s u c h as
ir r eparable i njury and no a d e q ua te r emedy at law , that hampe r a b i ll for an
injunction . And it diffe r s f r o m the pro cedu r e in a n o rd ina ry dec laratory
j udgment s uit i n that the p laintiff has a r i ght to dema nd a deci sion and is no t
r equir ed to p rov e the e x i s t en c e o f a n ac t ua l co nt rove r sy .

3 . The definition o f a "ru te" c o nta i ns wh a t a ppe a rs t o be a c ont r adiction
of ambigui ty . It include s i n te r pre ta tions hut e xclu des " m e re inst ructions. II

It is , of course, im pos si b le to write a n instruction that i s not a lso a n
i n ter preta ti o n. F o r exa m p le , the printe d instructions we ge t with our St a te
inc ome tax blanks conta in a lo n g essay o n o ne o f t he m ost d ilficu lt o f a ll le gal
concepts: the l a w of domi cile .

T h e agency its e lf w i ll d e cid e wh i c h o f i ts publications are inte r p r eta ­
tion s a nd which a re mer e ins t r uct i o n s . If i t publi she s them no t in the m anner
r equir e d by the Act , they wi ll a u toma tica lly no t have the force of l a w, bu t wi ll
stand m~ re ly a s t he advic e o r o p i n ion of the age ncy . T o t he citizen to whom
they are a d d r es s e d they will repr e sent helpful sugges tions but no t rules of
conduct. A "rne r-e i n s t ruct ion" is thu s s e e n Io be a stateme nt that acqui res
no le gal effe ct from the circu m s tance tha t it i s printed . It i s no m or e a ru le
t han a t e lephone c o nve rsation with Mr . Morri ssett is a r u le .

4. " Contested case" is defined as a ca se in w hich r i gh t s "a r e r e qu i r e d
by law to be de ter~ined aft er a hea ring." U no exi sting la w r equi r e s a h e a r ­
ing, a nd if the age nc y ha s no t h e l d a h earing, § 9 -6 . 10 (a) o f the p r o po s e d bill
g ives any i n t e re s t e d pe r s on the right to demand a he a ring . T h e he aring t hus
d e m and e d i s a he arin g " r-equt r- e d by la w. II

5. C ont r-ove r s i e s o ve.r taxes a r e excluded be c aus e existing s ta t u tes
g ive eve r y t a x pa ye r a s im p le a nd adequate r emedy a t la w .

6 . C ont r o ver s i e s over examinations a r e excluded because thi s is a
fi e ld i n whi c h judi cial r e v i e w i s impra cticable.

7 . T h e a gencie s are re qu i r ed t o obse rve o n ly the most fundam ental
a nd non -te c h n i cal rule s of evidence.

8 . After eve ry fo rma l hearing , t he d e ci sion o f t he age ncy mus t be
e m bodied i n a wr i t i ng c o n ta ining fi ndings o f fa ct and c o nclusions of la w . The
c o m m ittee re cognized that th i s r equi r e m ent wi ll cause some age ncies some
inco nve nie nc e , but came t o the con clus io n that the benefits to thepubli~'~

wei gh the inconve n ience to the age ncy . In m o st c a s es the findings wi ll be
s ho rt a nd s im ple . A citizen who is denied a cla imed ri ght o r priv ilege i s
e n title d to know t h e r e a s on for t h e denia l.

9 . The six e nume rate d ground s o n w hic h t he cou r t o n a ppea l m ay r-e ,
ve rse the agenc y a ll boi l down t o one ground , name ly , that the agency exce e d ­
ed its a uthori ty . T h e o n ly debatable claus e i n § 9 - 6. 13 (g ) is the pro v i s ion
that the a gency decision may be r evers ed if "( 5) unsuppo r ted b y the evide nc e
o n the re co rd c ons i d e r ed as a whole. " T h e h ardest q uestion t o a ns wer in the
field o f a dministrativ e law is : How fa r s ho u ld t he cou r t go in rev iewing t he
age n cy 's findings o f fact? See Un iv e r s a l C a m e r a Cor p. v , N . L . R . B . , U. 5 . ,
95 L. e d . Adv . O ps. 304 ( 195 1) . It i s t he sam e kind o f que stion that is
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invo lved in tria l by jury. T h e courts have la id down rule s [or deciding when
the v e r d ic t of a j u r y c a n be s e t aside beca u se uns u pporte d by the e videnc e ;
and it i s obvio u s that r u les of that so rt c a nno t be m e chanic ally and auto­
mati ca lly a pplie d . T he "scintilla r u le " , for e x a m p le , ge ts it s me aning not
so much (rom the word s in which the rule i s expressed a s it does f r om the
decisions in which the rule is applied .

T he words "unsupported by the evid enc e o n the r e cord conside red a s a
whale II a r e de signed to m a ke it c le ar that the a ppe a l i s no t to be a tria l de
novo , a nd that a m e r e s cin t i lla of evidence i s not e nou gh t o s u pport an a ge ncy
decision . B etw e e n those two extreme s t h e c o urts a re expected to fo llow the
u sual rule s that th e a ppe llan t h a s the bu rden of pe rsuas ion a nd that the a ct io n
of a public offtce r i s pre sumed to be le gal. . Moreove r , the nature of the
pa rticula r i ssue i nvo lved will have i t s inevitable effect o n the sco pe of
j udicia l r e v ie w . Agency decisions depending o n scient ific know ledge a nd
affecting public safety, such a s ru le s prescribing the p r ope r candle-powe r
for he adlights or the pr o pe r explo sive s for u s e in m ine s , w ill no t b e upse t
un less they a re s o manifestly u ns uppo r t e d by evide nce a s to be "(6) arbitrary,
c a pricious , or a n a bu se of dis c r etion ."

10 . T h e p r opo s e d s t a t u te provides a s imple method of j udicial review
that w ill m a ke it u nnece s sary for the aggrieved pa r t y to s t rugg le with ~he

intricacie s of injunctions, mandamus , prohibition a nd the other common law
methods of s eeking relief fr om ultra vires a dministrative a ctio n . It is pro­
posed as a concurrent r emedy jus t a s the not ice of m otio n fo r judgment c a me
i nt o e x istenc e as a concur r ent r e m e dy. E v e n if t h e .p a r ty is entitled by
statute t o a t rial de no vo , h e wi ll fre quently pre fer t o fo llow this new pro ­
c e d u r e rather than re a ssemble h is w itnesses. espe cia lly if only a question of
law is i nvolve d .

Recomme ndation of Council

The C o un c il re i te rate s its s ubs ta nt ia l agre ement with t he fin d ings,
conclu sions a nd reasoning of the r eport set forth abov e. T h e d r a f t of l e gis l a ­
t io n submitte d b y th e C om mitte e is e x c e llen t and was adopted by the Council
with minor amendments .

The Coun c il acco rdingly recommends that th e a ttached bill b e e nacte d
into law.

Con clus ion

In conc lus ion the Co un ci l w i she s to .a c kno w le d ge its in d e b t e dne ss to the
members of t he C ommitte e , who gave t o the s t u d y unstintingly of their time
and effo r-t . It a l so expresses its a ppre cia tio n to representatives of the Virginia
State B a r Associat fc n and of t he seve ra l Stat e age ncies w ho materially assis ted
in th e p r o s e cutio n of the s t udy by conferring with and a dvi sing the Comm it t e e .

Re s pectfu lly submitted ,

E DMUND T. DeJARNETTE
W. R. B ROADDUS , JR.
P A UL CROCKETT
HARRY B. DAVI S

BENJAMIN T .
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J . D . HAGOOD
WIL LIAM H. IRVINE
M . M . LONG
MOSBY G . P E RROW , ·JR .
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RE GULATION OF ADMINISTRATIVE AGENCIES

A B IL L

To a mend the Code o f Vir g i nia b; add ing i n Title 9 a c hapler numbered
1. 1 containing fourte en s ection s numbered 9 - 6. I through 9 - 6 . 14 , so
as to r e gula t e admini str ative age ncie s ,i n the ir functions of ru le­
making a nd adjudication. and to p r o v i d e {or appeals {rom s uch
a gencies, a nd to re pe a l Cha pter I o f Title 9 o f the C o de, c o ntain i ng
§§ 9 - 1 through 9 - 6, relating to the Admini strative C ode o f Virginia.
and C ha pt er l of Title 54 o f the Cod e, contain ing §§ 54 - 2 th r ough
54 - 16 , relating to t he r e g u la t io n of ce r tai n a genci e s a nd to t h e
Co mmi s s io n o n Administra ti ve Agencies .

Be i t enacted by the Gene r a l As s emb ly o f Virginia :

1. That Cha pter 1 of Title 9 of t he Code of Virginia, c o n ta i n i n g §§ 9- 1
through 9 -6 , a nd Cha pter Z o f T i tle 54 o f the Code, containing §§ 54 - 2 thro ugh
54 -16 , be repealed .

2 . T h at the Code of Vi rginia be amend ed by adding in T itle 9 a c ha p ter
numbe red 1. 1, c ontaining fourte en sectio n s numbere d 9 · 6 . 1 th r o u gh 9 · 6 . 14 ,
as fo llows :

§ 9 - 6 . I Short T i tl e . - - T h e s ho rt t itle o f this Chapter is "General
Admimstrative Agencies Ace'.

§ 9 - 6 . 2 Definitions . -- F o r t h e purpo s e of thi s Ch a pt e r:

(a ) "Agenc y " m e ans any state d epa rtm e n t , commis sion , board o r
office r , having s tate cw i d e ju ri sd ict ion, autho rized by law to m ake r u l e s o r to
adjudicate contested c a se s , except thos e perta ining t o the l e gi slative o r
jud icia r y depar tments, a nd except t he De par t m e n t of Workme n 's C ompe nsa ­
tion, a nd State Cor por atio n Comm is s io n .

(b) "Rule" means any r e g u la t io n (i nclu d in g amendments a nd r epea ls ) of
gene ra l application and future e ffe ct affe c ting p riva t e rights, p r iv ile g e s or
interests . promulga ted by a n a gency to implement, extend, a p p ly , inter pret
o r make specific the le g i sla t i o n enfo rc ed o r a d m i ni s t e r e d b y i t , but doe s not
include r e gu la t fons sole ly conce rn i ng i nterna l m a na gement of the a ge ncy o r of
t he State government, nor re gulations of w hich notice i s cus toma r ily g iv e n to
the public only by m a r k er s o r s i g ns , no r m e r e instructions.

(c) "Cont est e d case " mean s a pr o c e eding b efor e a n agency i n which the
r i gh t s , dutie s or privileges of a per s on a r e r equired by law to b e determined
a f't e r- a hearing, b ut s hall n ot include cont r ove r si e s re lating to the a m o u n t ,
t he payme nt o r the r e fund o f a ta x ; n o r , in cases in whi ch an age ncy is s ues a
license . pe r m it o r certific ate a fte r an e xaminat ion to t e st the know led ge o r
ability of th e a p plicant, cont rov ersie s ov er whether t he examination wa s fa ir
or whe t her the a pplicant pa s s e d the exa mination .

(d) T he p r ov i s i o n s o f thi s Chapte r s ha ll no t apply t o ru le s . r e la ting to o r
contes t ed cases i nvolving the conducting o f pub lic e lections . the cond uc t of
i nm a t e s o f pu blic in s ti t u t i o n s , the conduct of stude n t s a t public schools o r
public e d uca tio n a l i n s ti t u t ion s , the cond uc t of pers ons in the m ilitary s ervice
o r the r e c e i pt of pu b lic ass istance .

§ 9 - 6 .3 . To ass ist pe r s ons d ealing with it e a ch a gency shall , s o fa r as
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practi c a ble , publi s h de s c r iptive s ta tem e n ts of its procedures.

§ 9 - 6 . 4. No r u le s h a ll her e a fte r be pr omulga te d by a ny a ge ncy unle s s
a nd until the e x pr e s s t e r ms o r an info r m a tiv e sum ma ry of th e p r opo sed r u le
ha s been pub li s h e d by and a t the e x pe nse of the agen c y a t l e a st o nce in a t
l e a st o ne news pa per of gen e r a l ci r c ulation pu bli shed i n Ri c hm o nd , Vi rginia ,
o r , if the r ule ha s o n ly lo c a l a pplic a tion , in the loc ality t o whi c h i t a pplie s ,
a nd a c o py has be en fi l e d in th e offic e of t he Divisio n of Sta tu t o r y Res e a r c h
a nd D r a ft i ng . ' where it s ha ll be s ub j e c t to i ns pe ct ion durin g off ice h ou rs by
a ny pe r s o n . Suc h publicat ion a nd fi ling m ust be no t le s s than fifteen nor
m ore t han thi rty days prior to th e day o n which t he publi c h e a ring o n the
pr opo s a l is t o be h e ld. T h e publi shed notic e s ha ll in c lude a s tateme nt o f t h e
t ime, pla c e a nd nature of the h e a r in g a nd e xa ct r efere n c e to the a utho rity
und er whi ch the ru le is pr o pos e d .

§ 9 - 6 . 5 . U, in an e me rge ncy , the a do ptio n of a rule i s n e c e s s a ry fo r
the i m m e d ia t e p re s ervation of th e pub li c pe ace , he a lth , s a fe t y o r we lf a re,
the age n c y m a y promulgate th e ne ces s ary ru le , in wh ich even t th e r ule s ha ll
becom e e ff e c t ive imm ediately . Any such e me rgency r u le s ha ll fort hwit h be
publis h e d a nd fi led i n the m anner pre s cri bed i n § 9 -6 . 4 . No s uch r u le s ha ll
r e m a in in effec t lo n ge r than six ty day s u n le s s a ll of the p rovi sion s o f th i s
Chapte r r elating to a do ptio n of no n - em er ge ncy r u le s are fu lly c ompli ed wi t h .

§ 9 - 6 . 6. A publi c he a rin g s ha ll be he ld by the agenc y a t t h e t i m e a nd
place na m e d i n t he no t i c e req u i r ed by § 9 - 6 . 4 , a nd opportunity s h a ll b e
affor ded a ll interest e d pe r s o n s to be he a r d and to s ubm i t objectio ns , amend ­
me nt s, e v idenc e a nd arguments . The r u le m a y be ado pted i n the Io r-m in
wh ich i t wa s fil e d, or a s amende d a t t h e h e arin g, p rov i ded th e a men dm e nts
do no t a lt e r the m a in purpo s e of the r u le .

§ 9 - 6 . 7 . (a) E a ch agency upon its adoption of a ny r u le shall file for th ­
w it h in the office of the Divisio n of Statutory Resea rch and Dr a ft in g two
ce r t ifie d copie s the reof. Within th i r ty days from the e ffe ctiv e date o f thi s act ,
each agen c y s ha ll f ile in s a id offi c e two ce r t ifie d co pies of a ll r u les th e re to ­
fore la wfully ado pted b y it a nd in fo rce .

(b) E a ch a ge nc y s ha ll publi sh a ll i t s r u les i n a pr inted pamphle t (with
n ot m o r e than one sup pl em ent), a nd s ha ll fo rwa r d a copy t he r e o f t o t h e cle rk
of e ach c ourt o f r e cord of thi s Sta t e . A copy the reof s ha ll a lso b e de live r e d
t o any pe r s on who r e quests it .

(c ) Exce pt as pr ov id e d i n § 9 -6 . 5 , no r u le s ha ll be come effect iv e until
it ha s be e n so fi led a nd pr in t e d. No ru le s ha ll be e nfo r ced o r e nfor c eab le wh ile
c o pi e s o f the pamphlet cont ain ing it a re no t a vai lab le fo r di st ri bu t ion t o the
public a t t h e offi ce of t h e a gency fo r m o r e than sixty consec utiv e days.

(d ) T h e pa m phle t s a nd s u pplement s th e r e to r efe r r e d to i n parag raph (b)
of this s ection s ha ll be a pproximat e ly s ix inche s ..... id e by nine inche s long,
and the pa ge s the r eof shall b e t ri p le-pun c h e d fou r a nd o n e - qua rter inches
ce nt e r to c e n t e r . Wh e re provi sions of sta tu te la w a r e ins c r ted with rule s i n
a pamphle t , s uch pr ovi s ion s must be sct forth s epa rate ly .

If a n agen c y o r a ny division th e r e o f m ake s rules r e lat in g to m ore t han
o ne s ubject, i t may p rint it s rule s r ela tin g to se pa rate s ubj ects in se pa rat e
pa mphlets, p r ov ide d a ll i t s rule s r e lating to each s ubj e c t or g r o u p of s ubjects
a r e p rin ted i n one pamphlet w i th no t more than one supp le m e n t t o that pa m phlet.
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§ 9 -6 . 8 .
promulga t ion .

An y in t e r e ste d pe r s on may
a m end m e n t or r epe al of a ny

petit io n a n age ncy r e ques tin g the
rule.

§ 9 - 6 .9 (a) T he va lid i ty o f any rule of State -wide appli cation may be
dete r mined u pon pe tition fo r a declara to ry judgment t he r e o n addre ssed to the
Cir cui t Court of the Ci ty of R i chm ond by any per s on w ho m ight b e a dv e r sely
a ff ecte d by i ts enforce me n t and who a lleges tha t i t is inv alid ; pr o v id ed , tha t
the v alidity of any rule whi c h i s not State -wide i n a p p lication m a y be de ­
termined by such petition a dd r essed to the ci r cuit or co r po ratio n cou rt o f any
cou n t y o r ci ty in whi ch s u ch r u l e i s applicab le . The a g ency sha ll be made a
party to the p r o c e e di n g . T he de clara tory jud gm ent m a y b e r end e r e d w he ther
or not the petitio ner ha s fir s t req ues ted the age ncy to pa s s u po n the vali d ity
of the ru le in que s ti o n .

(b) The cou r t s ha ll d eclare t he r u l e inva l id if i t find s that it is unc on ­
stitutional o r e xc e e ds the statutory a u t ho ri ty o f the a g e n cy o r was adopted
without com p lia nc e w ith the rule -makin g p r o c e d ur e s pr e s cribed i n this c ha pter
o r t hat , in the case of a rule a do pted unde r § 9 - 6. 5 , a ctio n u n d e r § 9 -6 .5 was
not j us tified .

(c) An appe al may be had fr om the decis ion of the cou r t to t h e Supreme
C ou r t of Appeals a s pro v ided by law .

§ 9 -6 . 10 (a ) An y per s on w hose right s , du ties o r privi l e ge s have been o r
m a y b e affe cted b y a ny a ction or ina cti o n of an age nc y witho ut a forma l hea rin g
m ay dema nd in w r it i ng a formal heari ng o f hi s com p lai n t a nd a hearing thereon
s ha ll be held a s soon a s prac ti c able before the agency. Unle s 's o t he r wise pro ­
vided by s tatute any agency m ay conduc t pre lim inary h earings by me ans o f
subo rd inate s o f the agency but su c h hearin g s s h a ll no t be form al hea rings as
r equ i r e d by th i s pa r a gra ph .

(b ) In any c o nte sted cas e a ll partie s s ha ll be affo rded an opportunity for
he aring a fte r r ea s onable no ti c e . The noti c e sha ll s ta te the time , p la ce a n d
i s s ue s involved , but if. by rea s on o f the natur e o f th e pro ceeding t he i ssues
ca nnot be f u lly sta ted in a d va nc e o f the h e a r i ng o r if su b seq uen t a m e ndment o f
the is s ues is ne c e s s a ry , the y s ha ll be fu lly stated as soon as pra cticable . An
opportun it y s ha ll be a ffo r-de d all pa rtie s to pr e s e n t e vid ence a n d a rgument with
r e s pe c t t he r e t o .

(c ) De positio ns m ay be taken and re a d as in a ction s at l a w .

(d ) The a g e n cy s ha ll have po w e r t o issue s u b poe na s and s u b poenas du c e s
t e c um , a nd a t the req ues t o f a ny party s ha ll i s s ue s uc h s u b po enas . The fa ilu re
of a witne ss w i thout le ga l excu se to a p pe a r or to t estify or t o p r oduc e d o c u m e nt s
sha ll be r e po r t e d by the a g e nc y to t he Circuit Court of the C i t y o f Riehm ond
and the p roceedings the reon shall be a s p rovided in § 8- 30 2 .

§ 9 -6. 1 1 In c o n te s t e d c a s e s :

(a ) All r ele va nt and m aterial evidence s ha ll be r e c e ive d, exce pt tha t :
(1) the ru le s r e la t in g to pr iv ile g e d commu n ications a nd priv ileged t o p i c s s ha ll
b e observed; (2) h e a r s a y e vidence shall be r e c e iv ed only if t h e d e cla ran t is
no t re a dily a va ilable a s a wi tnes s ; a nd (3 ) seconda ry e vide nce o f t he c o nte nts
o f a document s ha ll b e rec eive d only if the o rigi na l i s no t r eadily ava ilab le .
In d e ciding whe t he r a witness o r do cum ent i s r eadily a vailab le t h e a g e n c y
s hall b a lanc e t he im por ta nce of t h e e v i d e n c e a gainst the d i ff ic ulty o f obtaining
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it , a nd t h e more im po r tan t t he e videnc e i s the m o r e effort should be m a d e to
p r o duc e t h e e ye - w it ne s s o r the origina l doc ume n t .

(b ) A ll report s of inspecto r s a nd s u bo r d i na t es o f t h e age ncy a nd o ther
reco rds and docum e nts in t he po s s e s sion of the age ncy b ea ring o n t h e cas e
s ha ll be intro du c e d by the agen cy a t the he a ring.

(c) S ubject to the p rov is i o ns o f pa r agraph (a) of thi s section eve ry
par ty s ha ll ha ve t h e r i ght to c r o ss - exa m i n e a d v e r se witnesse s and any
inspector o r s u bordinate o f th e a gen cy w ho s e r e por t is in ev ide nc e a nd t o
submit r ebutta l evide nce .

(d ) The d e ci s ion o f t he age ncy s h a ll be ba s ed o nly o n e v idence rece ive d
at the hearing and matte r s of which a c o u rt o f r eco r d c o u ld ta ke jud i ci a l
notic e.

§ 9 -6 . 12 In conteste d cases . to b e valid a nd ope rative , the o rder .
d ec ree. j udgm e nt , o r ac tion o f the agency m u st be r e d u c e d to w riti ng a n d
co nt a i n the explici t fi nd i n gs of fact a nd conclusio ns o f l a w upo n which t he
d e ci s ion of t he a g e ncy i s ba s e d and cer ti fie d co p i e s th e reof must be d e live r ed
to the pa rti e s a Ife c 'te d b y it.

§ 9 -6 . 13 (a ) Any pe r s on aggrieved b y a fina l d e ci s io n i n a c o n t e s ted
case , whethe r s uch d e ci sion i s a ffi r m a ti v e o r negativ e i n fo r m , is e nti tled to
judicia l r ev iew t her e o f unde r t h is a ct e ith e r in the C i r c u it C o u r t of the City o f
Ri c hm ond o r i n a n y court of reco r d ha v ing ju r isd iction i n the ci t y o r c o unty in
whic h s uch per s on r e s i d e s o r in which is loca t e d the principal office o f h i s
busine s s , or i n wh i c h is l o c a t e d h is p r ope r ty a ffec ted by the decisio n c om ­
plained of.

(b ) Pro c e e dings fo r review s h a ll b e ins ti t ute d by f iling a no t i c e of a p pea l
wit h t he a gency within t h i r t y days a fte r the date o f the o r d e r and gi v i n g a co py
there of to a ll othe r parti e s .

( c ) Wi t h h is no ti c e o f a p pe a l , o r within t h i rty da ys there a ft e r , the
a p pe llan t s ha ll d e liv e r to the a g e ncy a tra ns c r i p t of the te s t imon y if it w a s
ta ke n dow n i n w ri t i ng , o r . if i t was not taken dow n in writing , a sta tement o f
it in na rrative fo r m .

(d ) Wit h in thi rty days there a fte r , the agenc y s ha ll t ransmit to the cle r k
of the c o u rt t o w hi c h t h e a ppea l i s taken :

( I) A copy of the r e que st , if a ny . fo r , o r no t i c e of , the fo rma l h e ar i ng.

(2) A c o py o f the o r de r a ppea l e d f r o m .

(3) A c o py o f the no ti c e o f a ppea l.

(4 ) The t r a n s c r ipt o r sta te ment o f t h e te stimo ny fi led by appellant ,
toge the r w it h a certifica te that it is c o r r e ct or that i t i s correct e xce pt i n
s pecified par ti cu la rs .

(5 ) T h e e xhibits .

(e ) T h e failu re of the a gency t o tra nsm it the reco r d within t he t im e
a llo wed s hall not p r e j ud i c e the righ t s o f the appe llant. T h e co u rt , o n m o tio n
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of t he a p p e llant , may i s sue a writ of ce r tio r a ri r-e q u r r m g the a gency to
tra n s m it t he re cord on or b e fo r e a c e r t a i n date .

(f) The cou r t . sitting witho u t a j u ry . s h a ll h ear the a p pe a l o n t h e r e c or d
tra n s m i tte d by the a ge n c y a nd s uch addi t i o nal ev iden ce a s may b e n e c e s s a r y
to r eso lv e any controver sy as t o t h e c o r r e c t n e s s of the r e c or d . And the
c o u r t , in its d i s cre tio n , may r e c eiv e su ch othe r ev ide nc e as t he e n d s o f
justice r equ i r e .

(g) T h e cour t m a y a ffi rm the d e c is ion of the age n c y o r r e mand the c a s e
fo r fur t her p r o c e e d in gs; o r it may r e ve r s e or m o d if y the d e ci s io n if the
sub s tantial ri ghts o f the a p pellant h a v e been pre j u d i c e d be caus e t h e findings,
conc lu s ions Or d e cis ions are ( 1) in vio lation o f cons t itu tio n a l pro v i sions ; or
(2 ) in exc e s s o f s t a t ut o r y aut ho rity or ju risdi ction o f t h e a gency ; o r (3) m ad e
upo n unla w f u l pro c edu r e ; or (4 ) a ff e c t e d b y other er ror of law ; or (5 ) u n ­
s u ppor t ed by the e v idenc e on the recor d consi dered as a whole; o r (6 ) ar bitra r y ,
ca priciou s , o r a n a b u se o f d iscre t io n .

(h ) The fi li ng o f a no t i c e of a p peal s h a ll not o perat e t o stay the enfo rc e­
m e n t o f the o r d e r . The a p pe lla nt , a t a n y tim e a fter the f iling o f hi s n o t i ce o f
appe a l. m a y a p p ly to t he cour t t o whi c h h e h a s appealed for a s t a y . The
a pp licat ion s h a ll b e o n m o t i o n afte r not ice to the age n c y, a nd a s t ay pend ing
t he a p pea l s ha ll be g ra nte d unle s s it ap pe ars t o the c o u r t that i m me diate
e nfo r c e m e n t o f the o rd e r is es s entia l t o the publi c h e alth o r safety. In t h e
order g ran ti n g a s t a y , the co u rt may m ake any provis ion r equi red t o s e rve
t he e nds o f justi ce. i n c lu ding t he grantin g or c o n t i n uin g in effect of a li cens e.

( i) N o thing in this c h a pte r s h a ll pre ve nt r e s or t to o t her m e ans o f re view ,
r e d r e s s , or tria l de n ov o, p rovided by la w .

§ 9 -6. 14 From t h e fina l d e cision of the cour t o f re c ord a n a p pea l s hall
lie to the Supreme C ou r t of App e als i n t h e manne r pro vided by la w fo r a p peals
in civ il c as es.

13


