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TIME TO ADOPT THE UNIFORM COMMERCIAL CODE

REPORT OF
THE VIRGINIA ADVISORY LEGISLATIVE COUNCIL

Richmond, Virginia, October 31, 1963.
To:
HONORABLE A. S. HAB;RISO}%*, IR., Governor of Virginia
and
THE GENERAL ASSEMBLY OF VIRGINIA

The Uniform Commercial Code, 2 unified and inclusive codifieation
of the statutes covering most of the major fields of commercial law, is
rapidly gaining aceeptance throughout the United States; it has been
adopted by more than half of the states, including four out of the five states
adjoining Virginia. While adoption of the Code by Virginia was deemed
premature in 1856, the General Assembly at its 1962 Session recognized
the trend toward umversai adoption of the Code and directed the Virginia
Advisory Legisiative Counecil to male a study of the desirability of adopt-
ing, in whole or in part, the Uniform Commercial Gode. Text of the Reso-
lution directing this study follows:

HOUSE JOINT RESOLUTION NO. 16

Directing the Virginia Advisory Legislative Council to make ¢ study and
report ypon the desivability of adopting, in whole or in part, the Uni-
form Comemereial Code.

Whereas, the laws governing commercial transactions of the szeveral
states are varied; and

Whereas, the growth of interstate commercial fransactions has created
a confusion in this segment of the law thereby creating a g’reat need for a
uniform commercial code; now, therefore, be it

Resolved by the House of Delegates, the Senate concurring, That the
Virginia Advisory Legislative Council is hereby direcied o make a study
of the ldés;drabxhty of adopting, in whole or in part, the Uniform Com-
mercial Code.

The Counci! shall conclude ifs study and make its report to the Gover-
nor and the General Assembly by October one, nineteen hundred sixty-three.

The Couneil selected J. C. HMutcheson, Member of the State Senate and
Member of the Coancil, Lawrenceville, as Chairman of a Committes to
make the initial study and report to the Council. Selected to serve with
Sengtor Hufcheson as members of the Commitiee were the following:
Fred R. Edney, Attorney, Reynolds Metals Company, Richmond; Edward
F. Cee, President, State-Planters Banlk of Commerce and Truats, Richmond ;
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Clem D. Johnston, representing Virginia warehousemen, Roancke; John W.
Landis, Babeock and Wilcox Company, Lynchburg; Charles R. McDowell,
Professor of Law, Washington and Lee University, Lexington; Garnett S.
Moore, Attorney and Member of the House of Delegates, Pulaski; Joseph J.
Muldowney, Scott and Stringfellow, Richmond; Fred G. Pollard, Attorney
and Member of the House of Delegates, Richmond; Edgar A. Prichard,
Atforney, Fairfax: Hunter R, Rawlings, Jr., representing wholesale mer-
chants, Norfolk; James S. Ritchie, Jr., representing retail merchants,
Petersburg; Ronald ¥, Smith, Attorney, Arlington: Harry L. Snead, Jr.,
Professor of Law, T. €. Willinms Law School, University of Richmond;
Richard E. Speidel, Professor of Law, University of Virginia, Charlottes-
ville: Charles K. Woltz, Professor of Law, University of Virginia, Char-
lotteaville; and 1. W. Woodbridge, Dean, Marshall-Wythe School of Law,
College of William and Mary, Willlamsbure.

The Committee organized by electing Mr. Pollard as Vice-Chairman.
John B, Boatwright, Jr. and G. M. Lapsley served as Becretary and Record-
ing Secretary, respectively to the Committee,

The Council retained Wilfred I. Ritz, Professor of Law, Washington
and Lee University, as Consultant for the purpose of reviewing the Uni-
form Commercial Code, comparing it with Virginia law, and preparing
annotations reflecting his findings.

In addition, the consultant and members of the Committee prepared
analyses of Articles of the Uniform Commercial Code dealing with the fields
of their special commpetence and portions of memoranda prepared by them
are embodied in this Report. Particular acknowledgment is made to Mr,
Speidel with reference to Articles 2 and 6, Mr. Woltz with reference to
Article 5 and My, Snead with reference to Article 9. The Commitiee was
also assisted materially Dy the svecialized knowledge of gome of its mem-
bers as fo other Articles, particularly Mr. Gee as to Articles 3, 4 and §,
Mr. Ritchie as to Article 6, Mr. Johnston as to Article 7 and Mr, Muldowney
as to Article 8,

I. RECOMMENDATION AND REASONS THEREFOR

‘We recommend that the 1964 Session of the General Assembiy enact
the Uniform Commercial Code for Virginia, in the form set out in Appen-
dix II to this Report, with a deferred effective date sufficiently lone to
enable complete distribution of the fext and fo permit Virginia attorners
and businessmen to become familiar with its provisions prier to their
becoming effective. : :

We make this recommendation for the following reasons:

1. The Uniform Commercial Code has been adopted in twenty-eight
of the fifty states, including Maryland and West Virginia, Kentucky and
Tenneszsee and further including most of the states on the Eastern Seaboard
and the Midwest with which Virginia has strong and increasingly close
commercial ties. Thus, residents of Virginia need the Code in order io
“speak’” the same business langnage as the majority of those with whom
they deal in interstate transactions.

2. Virginia is making strong and successful efforts to attract new
indusiry into the State. As more business and industrial firms iocate or
establish Dranches in Virginias, a2 modern law embodying universally
accepted commercial practices will become of ever increasing importance
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and wiil of itself serve as an atiraction to business firms considering re-
location or expansion within the Commonwealth,

3. Adoption of the Code will have a fourfold effect on Virginia law:

{a) It will give Virginia a law which is modern in all respacts and
which will replace some statutes which have become outmoded and at vari-
ance with present business practices. For instance, the Uniform Negotiable
Instruments Law wasg adopted in Virginia in 1327 and has been basically
unchanged gince thaf date; in many respects it hag proved to be not in
accord with present day conditions.

{b} Such adoption will make Virginia law relating to the manufac-
ture, sale, fransporiation, delivery and financing of goods more certain,
it will improve the remedies available to businessmen in enforeing business
contracts, and it will, as to interstate transactions, clarify many poinis of
law which are now obscure. Again using the Negotizhle Instruments Law
as an example, a majority of itz sectivng have been variously interprsted
by courts of different jurisdictions. The UCC brings order out of the rela-
tive chaos into which the case law on some of these sections has fallen.

{c) Particularly ag to the financing of commercial transactions at
every level, the Uniform Commercial Code greatly simplifies the present
iaw of Virginia, piacing its emphasis on substance rather than form, and
wiil accordingly be most advantagesus in stimmulating such transactions and
fnancing them in Virginia.

{d) The Uniform Commercial Gode expands considerably the means
available for the provision of credit to businessmen and will in thisg respect
also exert a stimulating effect on the Virginia economy.

II. BISTORY OF UNIFORM COMMEECIAL CODE

At the 1940 meeting of the National Conference of Coummissioners on
Uniform State Laws, William A. Schnader of Philadelphia, then President
of the Conference, sugpested that the Conference prepare a comprehensive
Code to embrace the whole field of commercial law. The proposal was
adopted and in 1942 was concurred in by the American Law Institute.
Financial support of the project was obtained and the projeet was officially
begun in January, 1845, by a group headed by Professor Karl N, Llewsllyn,
of Columbia Law School. The final draft was completed in 1952 and was
approved by the sponsoring organizations as well as by the American Bar
Association.

The 1952 text was adopted immediately cnly by the State of Penn-
svlvania. However, the New York Law Revision Commission began a study
nf the Code in 1953, Following the report of that Commisgion in 1958, a
revision of the Code was undertaken, which resulted in the Official Text
of 1958. Furthermore, a Permanent Editorial Board was created which
took under advisement erificisms and suggested amendments which were
made of or offered to the 1958 text, with the result that there was promul-
gated the 1962 Oificial Text, which is the version under consideration in

this study.

Interest in the Uniform Commercial Code in Virginia has been con-
siderable sinee its inception. In the biennium 1954-56 2 study was made
of the Code by the Virginia Code Commission, but in 1956 the Virginia
Code Commission concluded that adeption by Virginia was premature and
so recomrmended. SBubsequently, however, the list of adopting states has
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_ steadily grown and with the adoption of the Code by New York in 1962
the trend toward universality of adoption became sure.

A list of the states which have adopted the Code, together with the
date of adoption and the effective dates of the adopting acts, is attached
as Appendix ITI o this Report.

{Il. BASIC PURPOSE OF UNIFORM COMMERCIAL CODE

The 1962 Ofticial Text of the Uniform Commercial Code is contained
in a volume which, with official comments to the Code, contains 781 pages.
Of this, probably one-third is the text of the bill which is proposed for enact-
ment, With its voluminous comments, its detailed notes and cross refer-

ences, it appears at first glance to be a document of frightening bulk and
complexity,

In operation, however, it will be found that the Code simplifies rather
than complicates the Jaw, Its provisions in most instances merely spell out
and put info readily accessible form the better business practices generally
in use throughout the country. This is true particularly in Article 4, which
incorporates into law the practices of commercial banks in handling the
many thousands of transactions which dsily are encommtered by their
staffs. Similarly, Article 5, which deals with letters of credit, fills a void
in Virginia, which has relatively few of such transactions, and provides,
for the attorney or the businessman who needs to use such a device, a
source to which he can turn for information and guidance, Insofar as the
Code replaces commercial acts now on the statute books such as the NIL,
the Uniform Trust Receipts Act, the Uniform Warehouse Receipts Act, and
others, the Code, generally speaking, embodies the substance of present
law and attempts to eliminate certain complexities which have arisen in
connection with application of such statutes to business transactions.

This is particularly true of Article 9 of the Code, which represents the
most considerable departure from ecurrent law in the adopting states, but
the overall effect of which is to substitute simple procedures, minimum
reliance upon forms, and uniform security devices for the many intricate
and formal instrarents by which it hag been necessary to protect creditors’
interests in the past.

In Appendix I of this Eeport we set forth in summary form the basic
principles and provisions of each Article of the Code. In Appendix II we
publish, together with the text of the Code as we recommend it, the com-
ments prepared by the staffs of the American Law Instituie and the Na-
tional Conterence of Commissioners on Uniform State Laws together with
detailed annotations, prepared by the Commitiee and its Staff, showing the
effact of each UCC provision on present Virginia iaw.

IV, “UNIFORMITY" AND RECOMMENDED VIRGINIA VARIATIONS

The national sponsors of the Uniform Commercial Code almost unani-
mously argue that for it to accomplish its purposes it should be completely
uniform except as to the variations which they themselves have suggested
in the Official Text. We concur, sp to a point, in this position. However,
we do not feel that Virginia should sacrifice its own law where, in our
judgment, it is definitely superior to the proposed languapge, nor do we feel
that, where Virginia practice has long been acceplted znd a certaln pro-
cedurs hag proved satisfactory and is recognized by those concerned as
proper, we should siavishly eonform to the language of the Code.
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Furthermore, some of the adopting states have varied from the pro-
posed Official Text in a manner which has the endorsement both of Vir-
-ginia specialists in the affected matters and of influential national groups.

Specifically, as to the first category, we have reference to the matter of
the defense of lack of privity which the Virginia legislature, in 1962, sub-
stantially abolished. The sponsors of the Code did not feel that they could
go that far although, we are advised, they felt that this would be desirable.
in this instance, accordingly, we recommend adoption of the Virginia law
as a part of the Code,

Similariy, there appears to be some ambiguity in the language of the
Code dealing with recording a security interest where the coilateral is a
motor vehicle. Virginia law is clear and effective on this point and while
the Code apparently would permit such a law to control, there is a possi«
bility of misinterpretation in the Code as it stands in the Official Text. We
feel that this should be eliminated.

Our views as fo one wmajor variation which we recommend is sup-
ported by action taken by the State of New York. This relates to the “good
faith™ concept of the Negotiable Instraments Law whicir provides that the
holder of an instrument is not denied the rights of a holder in due course
because of mere negligence in his purchase. In our view, the Official Text of
the proposed Comumercial Code departs from this prineciple and would
forbid holder in due course status to a purchaser if he acts negligently, We
recommend following the New York vergion in this instance, thus retaining,
in effect, the present Virginia law.

The foregoing examples will indicate the reasons why we have in some
ingtances departed from uniform language. With the possible exception of
the cited examples, we do not feel that our variations are of crucial im-
portance or that they seriously undermine the general purpose expressed
in the TUCC “to make uniform the law among the various jurisdictions.”

V. OTHER MATTERS INCIDENT T0 ADOPTION OF THE CODE
1. Repeal and Amendments to Existing Law,

As noted in the Virginia Annotations to the Commercial Code and in
Appendix 1, certain provisions of the Code wiil replace existing law en-
tirely., In other cases, they will replace portions of certain sections of Vir-
ginia law, and, in still other cases, certain sectiong of Virginia law will have
to be amended by insertion of cross references,

The reason for the repeals is obvious. Two different statutes on the
same subfeect ean only lead to confusion.

The amendment of certain sections is necegsary to insure the deletion
of a paragraph or portion of an existing section of present law which is
rendered superfluous or is in conflict with some provision of the Commer-
c%fal Code. The reason set forth in the preceding paragraph applies here
< algo, |

Cross references should be inserted, in appropriate cases, in certain
sections of the present law to make it clear that, in specific situations, the
provisiops of the Commercial Code apply while, under other types of situa-
tions, the present Virginia law will continue fo apply.

It is proposed to include the amendments and repeals as a part of the
bill embracing the Commercial Code. They are all related to the same
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subject and are thus in compliance with Section 52 of the Constitution.
Also, it will facilitate the consideration by the General Assembly of the
subject. When a reprint is made, it will be most helpful to the bar and
general publie to have all of the related matters included in the reprint.

2. Printing of the Act When Adopted.

§ 2-232 of the Code of Virginia requires the Acts of Assembly to be
printed and bound by the Director of the Department of Purchases and
Supply. The most recent volume of the Acts contains 1,576 pages. If the
gseveral hundrad pages of the Cemmereial Code and conseguential changes
were boand in the Acts, a bulky and unwieldy volume would resulf.

Appendix IV econtains an amendment to § 2-232 so as fo provide for
the printing and binding of the Commercizl Code and relaied laws in a
separate volume Trom the other Acts of the General Assembly of 1964; it
would prokably be printed as Volume 2. Not only will this reduce the size
of the volrme of the usual laws, but it also will enable everyone who desires
to do so, to obtain the Commercial Code with ifs atiendant changes in a
separate volume at a2 much lower cost than if he had to purchase the entire
volume of the Acts of Aszsembly of 1964. The convenjence and saving
commend this approach to us.

3. Effective date.

A number of effective dates for the application of the Code and con-
seqrential chanpes were considered, Some stafes adopted it to become
affective in due course. This in Virginia would be normally about June 29
g}' 30, 1964, Sufficient distribution of the text canunot be oktained in that

ime, :

Some states adopted the Code to become effective two vears after
adoption. In Virginia this wounld be about the first of July, 1866, It s a
homan failing to pat off the necessity of beecoming familiar with a subject
until the need therefor is at hand, If “hugs” were to develop, they might
be found ag late as May or Jane of 1986 and no session would be at hand to
correct them. We do not believe this course should be followed.

Some propoged that the Code become effective January 1, 1985, It is
anticipated that a publication of the Code will be made, probably as Vohune
2ZA of the Virginia Code, with the customary annotations. It is posaible that
orinting and distribution could not be completed by this time; and further,
this date would be subject to the immediately preceding objection.

Making the Code effective January 1, 1966 will coineide with a calendar
vear and in many cases with a business fiscal year; it will 2lso have several
other henefieial results: HEveryone will have had opportunity to become
familiar with the Code through perusal of the Act itself, and by referance
to the annotations mentioned in the preceding paragraph. Attorneys and
sthers who will use the Code will be foreed {o an examination of it in Novem-
ber and December of 1965. If imperfections are found, the General Assemn-
bly of 1966 will be at hand to correct them. For these reasons we propose
an effective date of January 1, 1966 and the bill is 50 prepared. :

VI. CONCLUSION

In conclusion, we should like to reiterate that we believe that the time
is ripe for Virginia to bring its commercial law up to date; that the adoption
of the recommended bill will prove of great value to business inferests in
this State as well a5 to persons outside of Virginia whe desire to daal with
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Virginia businessmen, that the modernization of our commercial law will
have a direct benefit on the over-all economy of the State and that, in the
last analysis, we are firmly convinced that Virginia canmot afford to fail
to adopt this measure.

We again express our sincere appreciation for the tremendous con-
tribution made by all those who assisted in the completion of this study.
Respectfully submitted,

CHARLES K. HUTCHENS, Chairman
EDWARD E. WILLEY, Vice-Chairman
C. W. CLEATON

JOHN WARREN COCKE

JOHN H. DANIEL

CHARLES R. FENWICK

TOM FROST

J. D. HAGOOD

EDWARD M. HUDGINS
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BALDWIN G. LOCHER

LEWIS A. McMURRAN, JER.
ARTHUR H. RICHARDSON

MOSRY G. PERROW, JR., was unable to participate in the Council’s
final eonsideration of this report due to illness.
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APPENDIX 1
ARTICLE 1

GENERAL PROVISIONS

Article 1 contains general provisions applicable to the entire Code.
§ 1-101 provides that If is to be cited as the Uniform Commercial Code. T§
is to be liberally construed and applied so as to promote its underiying
purposes and policies, which are sot forth in § 1-102{2) as follows:

“{2) Underlving purposes and policies of this Act are

{a) to simplify, clarify and modernize the law governing com-
mercizl transactions;

{b) to permit the continued expansion of commercial practices
through custorn, usage and agreement of the parties;

(e} to make uniform the law among the varions jurisdictions.

The Code gives the parties to commercial transactions large freedom
of contract, providing that the effect of its provisions may be varied by
agreement between the pariies, except as otherwize provided in the Code,
and except that obligations of good faith, diligence, reasonableness, and
care may not be disclaimed by agreement, although the parties may by
agreement determine the standards, not manifestly unreasonable, by
which these obligations are to be measured.

The Code is intended to be an exclusive codification of coromereial
law, providing within its framework the principles and analogies by which
probiems not precisely covered by its provisions may be resolved. To the
extent, though, that particular provisions of the Code do not displace prin-
ciples of law and equity, those prineiples continue o supplement the Code.

§ 1-105 establishes the territorial application of the Code, but with
naticnwide adoption this becomes of small significance. The section pro-
vides that when a transaction bears a reasonable relation to a state adopt-
ing the Code and to another jurisdiction, the parties may agree as to which
jurisdiction’s law shall govern their rights and duties. In the absence of
anch an agreement, the Code applies to transactions bearing an appropriate
relation to the state adopting it. ‘

Forty-siz general definifions applicable throughout the Code are set
forth in § 1-201. The term “buyer in ordinary course of business,” as diz-
tinguished from buyer, is used to refer to a person who in good faith and
without knowledge that a sale may be wrongful buys in ordinary course
from a person, other than a pawnbroker, in the business of selling goods
of that kind, “Creditor” iz defined so as to include an assignee for the bene-
fit of creditors or a trustes in a deed of trust to secure creditors. “Good
faith” is defined as “honesty in fact in the conduet or transaction con-
cerned.,” Both notice and value are fully defined. “Security interest™ is
defined as “an interest in personal property or fixtures which secures pay-
ment or performance of an obligation,” and replaces the traditional names
of security arrangements, sach ag chattel mortgage, deed of trust, and con-
ditional sale. :
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8 1-208 imposes an obiigation of good faith in the performance and
enforcement of every contract or duty within the Code.

The Code provides a statute of frauds for commercial transactions
involving substantisl sums of money and for secured transactions. Except
in coniracts for the sale of goods and securifies and in secured transactions,
all of which are covered by specific provisions, the Code requires a signed
writing in order to maintain an action or establish a defense whers the
amount or value of the remedy excesds $5,000.

ARTICLE 2
SALES

PART L

Since Virginia has never adopted the Uniform Sales Act its sales law is
found primarily in some 200 decisions of the Supreme Court ¢f Appeals.
Approximately 70% of these cases were decided hefore 1930, Many of
the decisions are concentrated in particular areas, e.g., products liability,
Further, many of the cases involve reiatively narrow points of law., As a
resuit, the “law’” of these decisions is piecemeal and the precedent value of
many of the generalizations made by the court iz dubious. ¥inally, even
though five decisions in the 1920°s may exigt on a particular point it is
extremely difficult to predict what the Supreme Court of Appeals would
do if the same type of controversy arose in 1963, This difficuliy is com-
pounded if there are no decisions on point and the atiorney is compelled
to advise his client with the hope that the court wiil follow the generally
prevailing view under the Uniform Sales Act. The value, then, of a com-
prehensive, systematized sales article cannot be over-estimated.

Part 1.

Part 1 delineates the scope of Article 2 and deals with definitions
rather than substantive law, Since Article 2 covers transactions in goods,
i.e., coniracts for the sale of goods, the definition of goods iIs important.
Thus, distinetions between the sale of goods and, say, investment securities
or choses in action must be made in Virginia if the UCC is adopted where
previously they were relatively unimportant. In the main, the new defini-
tions amplify and vary emphasis rather than change existing Virginia
law. In most cases they are undoubtedly consistent with commercial prac-
fice and underst%nding. In one ares, however, & change has been made.
Under existing Virginia law, oral contracts for the sale of standing timber
to be severed by either the buver or the seller are within the statute of
frauds relating to interests in land if the severance is not to oceur within
4 reasonable time. Under § 2-107(1), standing timber s0ld to he severed
by the seller at any time is classified as goods rather than an interest in
land., However, the change is minimized since the transaction iz now within
the scope of Article 2 and thus subject to the statute of frauds provision
relating fo the sale of goods,

Part 2

In treating the form, formation and readjustment of contracts for the
sale of goods, Article 2 makes the greatest changes in Virginia law.
{a) Form

o

§ 2-201 provides, for the first time in Virginia, a stafote of frauds
for the sale of goods. Consistent with modern trends and the basie philoso-
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phy of the UCC, however, the statute sanctions a liberal use of parol evi-
dence to supplement writings whieh, while inaccurate or incomplete, indi-
cate that a coniract for sale has been made. The parol evidence rule of
§ 2-202 permits the introduction of a wide range of extrinsic evidence to
explain or supplerment written agreements unless the parties intended the
writing to be a final and complete expression of the deal. This liberalizes
the approach taken by many Virginia cases.

§ 2-203 changes Virginia law by abolishing the effect of the seal where
transactions in goods are involved.

(%) Formation

The TUCC appears to he consistent with Virginia law except in the
following respects: (1) A firm offer must have consideration to he enforce-
able in Virginia; {2) Virginia is more restrictive in the manner and medium
availabie for the acceptance of offers and probably would deny the existence
of a contract where the offer objectively requested performance as an
acceptance 2nd the offeree gave a promise fo perform; (2) Virginia deci-
sions rejeet the basie philosophy of § 2207 and make no differentiation
between sellers and buyers who are “merchants” and those who are not.
It should be noted, however, that Virginia and the UCC hoth espouse a
liberal attitude toward the resolution of indefiniteness in agreements by
regort to external, objective standards, i.e., what would be reasonable in
the business context, and the use of prior dealings and trade usage to
achieve a practical construction of ambignous terms,

{0} Readjustment

§ 2.209 econflicts with Virginia Iaw in two respectz. First, the Code
zholishes the need for consideration in meodifying agreements. Second,
tha UCC modifies Virginia law by stating that a signed agreement which
exeludes modification or rescission exeept by 3 signed writing cannot he
otherwise modified or rescinded. Virginia permits an oral rescission of
the written stipulation.

§ 2-210 appears to be consistent with existing Virginia law where the
fransfer of contraets is inwvglved, although the UCC amplifies and more
clearly defines the standards to be applied.

Part 3,

Part 3 concerns the geperal obligation and construction of contracts.
In 6 of the 11 Sections from § 2-301 through § 2-311 there are no Virginia
decigions or statutes on point. Of these, § 2-302, dealing with unconscion-
able contracts or clanges, and § 2-305, dealing with open price ferms,
probably malke the greatest changes in the traditional approach to con-
tracts while the other four are generally consistent with the Uniform
Sales Aect. The Virginia decisions are generaliy consistent with the re-
maining five Sections.

{a) Warranties

The UCC warranty Sections are § 2-312 through § 2-318. Virginia
decigions have recognized and granted relief for breaches of express war-
rantiss and implied warranties of merchantability and fitness for a particu-
lar purpose. These decisions are consistent with UCC §8 2-318 through
2315, although the Code is more detailed and comprehensive in its treat-
ment of the problem. Since Virginia has never had an implied warraniy
of title case, § 2-311 provides new rules for this probiem. Virginia cases
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are generally in aceord with the UCC on the problems of contractual
exclusion or modification of statutory warranties, § 2-316, and the cumula-
tion and conflict of several warranties express or implied contained in the
same contract, § 2-317. However, the UUCC is more precise in both of these
areas and contains express safeguards to insure that a limitation or exclu-~
sion of implied warranties be in writing, conspicnous and contain specific
language of disclaimer. In summary, the UCC works a general improve-
ment in the statutory treatment of express and implied warranties yet is
consistent with the basic warranty policy reflected in Virginia cases.

§ 2-318 effects a limited abolition of the privity defense in breach of
warranty actions by specified users of goods against remote manufacturers
or sallers. Virginia, however, has recenily enacted legislation which
virtually abolishes the defense of privity. The Virginia statute reflects the
increasing tendency of modern decisions and we recommend its substitu-
tion for this section.

(b)) Delivery Terms

§§ 2-319 through 2-325 prescribe and define certain terms commonly
used in domestic and international sales transactions. § 2-319 states that
“FLOB.Y is a delivery term and seems to change some Virginia decisions
which suggested that “F.0.B.” is a price term when used in connection with
the priee of goods. Virginia has no decisions or statutes which are affected
by §§ 2-320 through 2-325. These sections contain provisions relating to
and congistent with general practice in international sales transactions.

(e) Special Sales Situations

§% 2-326 through 2-323 cover saleg by consignment, approval, sale or
return and auvetion. The UCC carefully defines the incidents and legal
effects of these transactions, giving special emphasgis to the rights of the
huyer’s ereditors to goods of the seller in the buyer’s possession. Virginia
kas no case law In this area except those decisions which seem consistent
with the UCC’s position on when 2 buyer on approval has accepted goods
in hig possession. The effect of the UUCC on the Virginia Trader’s Act,
Code, § 55-152, is discussed in the Virginia annotations to § 2-326. Except
{or one anomaly upon which there is no Virginia rule, the sale hy auction
provisions of the UCC are consistent with Virginia law.

Part 4.

This part containg three Important Seetiops on title, ereditors and
good faith purchasers. § 2-401 is generslly consistent with Virginia deci-
gions and the Uniform Sales Act sz to when title to goods passes from
geller to buyer. As under previous law, the parties are free to agree when
title passes but if the contract is silent a series of statutory rules govern
the issue. These, in turn, depend upon whether the contract authorizes
the seller to ship the goods or whether the goods are to be delivered with-
out being moved. Unlike previous Virginia and Uniform Sales Act law,
kowaver, the importance of title under the UCC is minimized. Passage of
title iy immaterial to such questions as risk of loss, the buyer's right to
.seek specific performance and the seller's ability to sue the buyver for the
price of goods. Title will still be important in the determination of prob-
l@ntils nutzide the scope of the Code, such as public regulation and creditors
rights.

The rights of the seller’s unsecured creditors and the buyer to goods
still in the seller’s possession are set forth in § 2-402. If the buver has
oshtained a special property interest in the goods by identification {(see
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§ 2-501), the creditor who seeks to attach the goods is subject to the buyer’s
right to the specific goods as defined by § 2-508 (seiler’s xz;soivency} and
§ 2718 {specific performance and replevin under specified circumstances).
There-is little or no Virginia law on this problem. If the buyer has no
rights 1o specifie goods by identification, the creditor may treat the sale or
identification and retention of possession by the seiler as void under any
applicabie rule of law in Virginia unless the seller i a merchant who re-
tained possession in good faith and In the current course of trade for a
commercially reasonable time. To the extent that the seller hag not properly
retained possession, the existing Virginia law on fraudulent transfers
would prevail. But if the seller has properly retained possession, a more
difficult problem is presented. Would this prevail over Virginia Code
8§ 11-1, 55-95 and 85-96, which reguire the public recordation of bills of
sale when possession is refained? We believe that it would, and to eliminate
possible ambiguity, recommend that §§ 11-1, 55-95 and 55-96 be amended
to exclude from their coverage retentions of possession by seilers which are
otherwise proper under § 2-402,

§ 2-403 both clarifies and expands the rights of good faith purchasers
for valus of goods in which third persons other than the seller have legiti-
mate interests. The clarification oecurs in the statement of the peneral
rufe that a seller with voidable title may pass good title to a third person
angd a ligting of four controversial situations whieh the Code classifies as
voldable rather than void transactions, The expansion comes in the power
of a merchant to transfer good title in goods entrusted fo him to a huyer
in the ordinary course of business even though the merchant has no title
whatever, This latter expansion clearly changes Virginia law.

Part 5.

Part & eoncerns performance of the contract of sale. § 2-301 covers
identification of goods o the confract, the effect of which is to create in
the buyer hoth an insurable and a special property interest in the goods.
Under Virginia cases, identification iz usaally called appropriation and
coupled with a conclusion that the parties intended title to pass. Since the
UCC separates the special property interest created by identification from
the passage of title, this effects 2 change in theory under Virginia law. But
whether the buyer obtaing title to goods by appropriation in Virginia or a
special property interest by idemtification under the UCC, the validity
of his claim to specific goods in the seiler’s possession would seem to be
substantially the same, Although title will give the buyer greater protec-
tion than a “special” property interest against the seller’s unsecured
creditors, the parties are free to agree that title shall pass upon identifica-
tion of goods to the contract of sale.

_The UCC carefully defines the manner of the seller’s tender of delivery,
§ 2-508, and his duties when the contract requires a shipment of goods fo
the buyer, § 2-604. These sections, though more detailed, are generally
consistent with the few Virginia cases on point, While the buyer’s duty
to pay for the goods is conditioned upon a tender of delivery by the seller,
§ 2-507, the seller is given a limited power to cure a defective tender under
§ 2-508. This laiter Section expands the “cure” righis provided by Vir-
ginia case law. On the other hand, while the buyer’s tender of payment is
a condition fo the seller’s duty to tender and complete any delivery, unless
the contract otherwise provides the buyer may inspect the goods at the
place of deiivery before making a tender of payment. §§ 2-511 and 2-513.
These rules appear to be consistent with Virginia law, Of course, the tender
of payment is excused in a credit transaction and the right to inspect before
payment does not exist if the comtract, for example, requires payment
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against documents of title. §§ 2-514 and 2-515 provide new rules for the
delivery of documents of title upon acceptance of a draft and the pre-
serving of evidence of goods in dispute.

The risk of loss provisions of Part 5 represent ancther area of theo-
retical change made by the UCC. Under Virginia law and the Uniform
Sales Act, risk of loss Toliowed passage of title. While in many cases title
did not pass until the goods had been delivered fo the buyer it was not
uncommon for title to pass either by express agreement or “appropriation”
while the goods were still in the seller’s pogsession. Thas, risk of loss would
be on the buyer even though the seller wag in possession. § 2-509 divorees
risk of Ioss from passage of title. In essence, risk of loss follows the
transfer of possession by the seller to the bhuyver or a earvier I the sale
is ¥.0.B. Delivery of possession may often coincide with the passage of
title, thus preserving similar results if not reascning. However, in cases
where title has passed before delivery of possession, the risk of loss re-
maing with the seller unless ke is g non-merchant who is not obligated to
ghip the goods by carrier and tenders delivery to the buyer. § 2-B09{b) (5},
Different rules apply when the goods soid are in the possession of a bailee
and theze are generaily consistent with Virginia law.

A basic reason for this change is the judgment that a merchant seller
will or should have insurance to cover the risk of loss to goods in his
possession, As long as he retains possession i is comumercially feasible to
place the risk on him. In fact, the risk of logs remaing with the seller who
ships F.0.B. destination until the carrier tenders delivery of conforming
goods to the buyer, or where the buyver accepis non-conforming goods and
later properly revokes his acceptance. However, if the seller identifies con-
forming goods to the contract and the buyer then breaches his confract
hefore the risk passes to him the seller may treat the risk of logs ag resting
on the buyer to the extent of any deficiency int insurance coverage. § 2-510.
ghis is a new concept which hag no counterpart in existing Virginia sales

W,

Purt 8.

Part 6 deals with the general problems of breach, repudiation and
excuse. Upon tender of goods by the seller, the buyer, under traditional
saleg law, has a right to inspect the goods. If they fail to conform in any
respect § 2-801 gives the buver an option to accept or reject the whole or
accept any commercial unit or units and reject the rest. A decision to
reject all or part is closely regulated by §§ 2-602 through 2-605 and their
basic requirements of particnlarized notice to the seller. While the remedy
of rejection is recogmized in Virginia, the UCC Sections defining procedures
are new. It iz not clear whether Virginia would permif rejection for any
failure to eonform and there appears to be some limitation upon the buver's
ability to nccept part of the non-conforming goods without waiving objec-
tions to the rest.

I a buyer knowingly accepts non-conforming goods under the UCC,
his rejection remedy is ended. Under both § 2-607 and the law of Virginia,
however, acceptance does not necessarily preclude other remedies for
breach of warranty, provided prompt notice s given the seller, The UCC
imposes stricter notice reguirements on the buyer than are seemingly
required by Virginia decisions. It appears that under both the UCC and
Virginia law a buyer who accepts without discovery of defects after a
reasonable inspection mayv later “revoke” his acceptance and reject the
goods. § 2-608. The UCC provides additional grounds for revocation of
acceptance, specifies the time in which the revocation must cceur and re-
quires prompt notice to the seller.

14



A buyer’s power to reject tendered deliveries or rescind in an instali-
meut contract is limited to cases where the pon-conformity substantially
impairs the value of the installment or the entire contract. § 2-612. This
is consistent with the theory of material breach in general contract law.
If the buyer may rescind the entive contract, however, there is a risk that
he will reinstate it by certain conduct specified in § 2-612(3), This “walver”
iden is generally consistent with Virginia law, although a few of the cases
raize interesting factual variations.

§ 2-609 gives either the seller or the buyer a right to demand adequate
assurance of performance when reascnable grounds for insecurily arise
with regard to performance of the other. There is no comparable Virginia
rale. The TUCC also has provisions on anticipatory repudiation and the
retraction of repudiations which are consistent with existing Virginia case
law. §% 2.613 through 2-616 have no counterpart in existing Virginia law.
§ 2-815, by defining situations where a performance failure is excensed by the
failure of conditions, apparently iiberalizes the exeuses available for non-
perfarmance under Virginia law:

Part 7,

This part carefully organizes and details the varions remedies pos-
sessed by sellers and buyers of goods upon breach of contract. For the most
part, these basic remedies ave recopnized in Virginia sales law. The UCC,
however, makes changes in the following imporiant respecis: {1) under
the Code, a seller delivering goods on eredit to an imsolvent buyer may
reciaim the goods within 10 days of their receipt, § 2-702(2); (2) a seller
under the UCC may recover the price of goods soid only when the buyer
has accepted them and in two other specified civeumstances, § 2-709, while
in Virginia an action for the price depends upon the passage of title: (3) the
TCE, 1 a limited context, permits the buyer to replevin goods in the seller’s
possession although Virginia has abolished replevin as a form of action;
(4} the UCC, in providing a four-year statute of Hmitations subject to a
reduction to one vear by agreement, § 2-725, reduces the Virginia limitation
from 10 years and infroduces some confusion as to whether, under Virginia
law, an agreement o reduce the statute of limitations is enforceable.

ARTICLE 3

COMMERCIAL PAPER
1
General Maters

It muost be said at the start that Articie 3 will not apply to some com-
mon and commercially important instruments covered by the present
statute. § 53-103 says explicitly that the Article does not apply to invest-
ment securities. These are defined in Article 8, § 8101, to include any
instrument issued in bearer form, of a type commoniy dealt in on securities
markets or commonly recognized as a medium for investment, which is one
of a class or series, and evidences an obligation of tHe issver. So wnder
the Code most corporate bonds snd many mortgage honds would he con-
trolied by Articie 8 and not by the rules relating to negotiable paper. The
purpose is to free such instruments from the arbitrary rules as to form
specified for negotiable paper and the result is to make applicable to them
the same rules as are applicable to stock certificates,
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On the other hand Article 3 iz made applicable by § 3-805 to the
anomalous instruments which meet all tests of negotiability except that
they are not payable to order or bearer. All the rules applicable to nego-
tiable paper will apply to these instruments except that ne holder can
oceupy the position of a holder in due course. Anyone signing sach an
instrument assumes all the liabilities of maker, drawer, aceeptor or indorser
as the case may be, and not common law obligations. And the rules appli-
cable to fransfer of such instruments will be the rules of negofiation rather
than those of common law assignment.

1
Requiremenis of Form

With respect to the form an instrument must take to be negotiable,
Article § liberalizes the present law in some respects and seftles some open
questions. For instance, it allows provizion for acceleration on any ground,
including the holder’s insecurity, and specifically recognizes the validity of
ceriain extension provisions (§ 3-109) : it clarifies the negotiable status of
instruments antedated or postdated (§ 3-114); it makes clear the effect of
outside agreements {§ 3-119}; it allows an exclusion of individual ligbility
in the case of partnerships, unincorporated associations, trusts or estates,
provided the entire assets are available for payment {§ 3-105). But in one
important respect Article 3 is more restrictive than present law. Virginia
Code, § 6-357, prohibits the inclusion in 2 negotiabie instroment of promises
to do an act in addition to the payment of money, with stated excepfions;
but allows an option in the holder te Take something in lieu of money.
Article 3 eliminates the possibility of sueh option and prohibits (§ 3-104)
not only “promises” for acts in addition o the payment of money but “obli-
gations and powers” given by maker or drawer. The lst of exeeptions
stated in § 3-112 is reasonably broad, particularly the allowance of a
promise to maintain or protect collateral. Howaever, doubf iz cast on the
possibility of imserting in negotiable paper rights to inspect the maker’'s
bo?iks, obligations by maker to refrain Irom certain business practices,
and so on, .

31

Holder in Duc Course
A, Definition

Under Article 5 as under existing law the fundamental requirement
for holder in due course status is good fazith purchase for value, so at a
glance the definition seems not materially altered. Yet there are substan-
tial changes. For example, *value” is no longer defined as any considera-
tion sufficient to support a simple contract; under § 5-303 one takes an
insirument for value to the exfent thar ke agreed consideration has been
performed. This is more a change of language than change in result, for
NIL § 54 and Virginia Code, § 6-406, now limit one’s holder in due course
gtatus to the extent value has been vpaid before nolice of some defect or
infirmity.

Othar changes, however, will produce 2 difference in legal result, A
purchaser will no longer be denied hoider in due course status merely by
purchasing after maturity, unless he has notice of the fact. This will clear
up some troublesome questions in the case of paper whose maturity has
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been accelerated, or on which demand has been made. Similarly, an honest
purchaser will not be condemned because he buys an instrurnent incomplete
or irregular on its face, provided it is not so obviously so as to call in
guestion itz validity or terms.

_In these two respects the definition is altered in ways making it
easier for a holder to become g holder in due course. Yet in another and
extremely crucial respect Article 8 may have altered present law to the
disadvantage of the honest purchaser. Nothing is clearer under the present
law than the rule that a holder is not denied holder in due course rights
because of mere negligence in his purchase. He falls from grace only if he
acts in bad faith, buys when he is suspicious. Article 3, § 2-302 defines a
holder in due eourse as one who has bought “without notice . . . of any
de}j@ﬁsg& against or claim to . . . the instrument. Under § 3-304 he has such
notice if he has notice that the obligation of any party is voidable in whole
or part. And under Article 1, § 1-201 (25), he has notice of such faet
when “from all the facts and circumstances known o him at the time in
question (the time of purchase) he has reason to know that it exists,” It
seems clear that the test under the Code is not whether one buys with
suspicion, but with resson to know—that is, pegligently, This is a most
unfortunate, and perhaps unintentional, return to the position heid by the
English courts for a very brief time and now repudiated by them and by
the Negotiable Instruments Law. New York has amended the UCC to
return to the concept of the NII, and we recommend a similar amendment.

§ 3-302 incorporates into the statute itself the preferred case law rule
that the payee may be a helder in due course if he meets the usual tests.
§ 3-201 continues the rule that a person who may not himself qualify as a
nolder in due course may enjoy the status vieariocusly by purchase from one.
Present law denies this right only to a person who has been party fo some
fraud or Ulsgality affecting the instrument, § 3-201 denies the privilege
also to a person who, while holding the instrument, knew of some defense or -
claim agrninst it and sells and later reacquires it.

B. Proof

As under present law one suing on negotiable paper will have an initial
hurden of showing he owng the instrument. This often involves the proof
of signatures, g point as to which plaintiff will have the burden of proof,
But he will no longer {as under Virginia Code § 8-114) have to allege their
genuineness in his pleading. Under Article 8, § 3-807, they are admitted
unless depded in defendant’s pleading. And even thouph so challenged,
signatures will be presumed genuine, .

Under present law, once plaintiff has by proof of signatures or other-
wise proved himself & holder he is by statute deciared fo be presumptively
a holder in due course, which presumption the defendant ean rebut only
by showing those particular defenses defined hy the statutes az “defects
of title,” Plaintiff does not have to sustain the burden of proof on the
issue of his being a holder in due course until such technical defense is
shown; rather defendant is under the burden of proof. Article 2 makes
a significant change here. There iz no stated presumption that plaintiff
holder is.a holder in Aue course. But plaintiff is required to prove himself
such whenever gmy defense is proved by defendant. In other wends, the
unstated presumption is defeated by proof of any defense, not as at present
by some technical defenses ouly. Hence under the Code the plaintiff will”
have the burden of proving himself a holder in due course much more
frequently than he now does.



C. Rights and Defenses

These are in general the same as under existing law. But in § 5-305
it is Aatly stated that a holder in due conrse takes the instrument free from
“all elaims to it on the part of any person.” This would include claim made
by an infant, and changes Virginia law,

As under existing law even a holder in due enurse will be subjeet fo
defenses of infancy, incapacity or illegality resulting in voidness, fraud in
the factum and discharge (§ 8-305); will be able to enforce completed
instruments as filled up regavdless of breach of authority, and aliered
ingtruments aceording to their original tenor (§ 8-407). But it will no
longer ve a defense against a holder in due course that the instrument
was incomplete and not delivered.

v
Negotiation

As under present law, negotiation under the Code will be effected by
delivery zlone in some cases or by indorsement plus delivery in others. And
the result of negotiation will be to constitute the transieree a holder
{3 3-202), To be eifective an indorsement must be on the instrument or
on a paper so frmly attached as fo become a part of it. This probably
changes Virginia law.

But contrary to the present rule, paper made o bearer on its face will
not remain such and therefore always negotiable by delivery alone. Under -
Article 3 whenever gny negotiable instrument receives a special indorse-
ment it can be further negotiated only by the signature of the special
indorsee {§ 3-204).

Furthermore, under Article 3 a restrictive indorsement no longer
destroys the negotizhility of the instrument. Tt remains negotiable and a
future taker may become a holder in due course of it if he pays value con-
sistently with the indorsement. If the restrictive indorsement ig of the fype
which ereates a trust rather than an agency even this requirement of pay-
ment of value consistently with the indorsement applies only to the first
taker under the indorsement, i.e., the trustes. Purchasers from the trustee
and later holders are in no way affected by a restrictive indorsement of
this type.

In the case of restrictive indorsements of the agency type, calling for
eollection or deposit, the situation is normally one where the instrument
is put into bank collection channels. If that happens, the provisions of
Artiele 4 on Bank Collections come into operation and by explicit provision
control the provisions of Article 8.

v

Liabiitty of Parties
4. In General

Article 3, § 3-802, iz a new provision which makes it elear (a) that
while a negotiable instrument is outstanding but not due parties to it are
not Hable on any underlying obligaticn for which it was ziven, (b) that
when the instrument is due the holder may sue on it or an the underlying
obligation, and (¢} that discharge of 4 party oun an instrument discharges
him also on the underlyving shligation.
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Article 3, § 8-808, gives a party sued on an instrument a right to
notify any party lable to him on the instrament, and if the notice states
that that party may come in and defend and he does not do so he is bound
by factual determinations,

The Code makes a change in the law as to liability of parties who sign
incomplete instruments. They are now lable fo holders in due covrse on
the instrument as completed, but not liable to a non-holder in due course.
Under § 3-407, they will be liable to noo-holders in due course according to
the authority to complete originally given unless the filing in is done with
fraudulent purpose.

This same section also effects a substantial change in the law applicable
where the instroment iz altered by means other than unanthorized eom-
pletion. Under it the only alteration that may aveid an instrument is one
made by the holder, and not as now by a holder or a stranger. Again, unless
the alteration iz made with fraudulent purpose, even a non-holder in due
eourse may recover, sccording to the origimal tenor of the mstrument
whereas undér present law he recovers nothing.

As nointed out above, against a helder in due course a defendant may
no longer suecessfuily defend on the ground the instrument was both in.
complete and not delivered.

Nor may onc any longer defend on the ground that a necessary signa-
ture has been forged, in cases where an imposter has used the mails to
effect his scheme rather than dealing face to fuce. § 3-405 freats the two
cases alike, It does not treat such insiruments as bearer paper, but pro-
vides that an indorsement by any person in the name of the named payec
is effecfive. This approach i3 also taken in the Section as to paper dis-
honestly made or drawn fo 2 payee who is fictitious, or not intended to have
any interest in the instrument, whereas present law treats these as cases of
bearer paper needing no indorsement,

Under § 3-306, 2 defendant may not defend on the ground that some
party other than the plaintiff has a claim to the ingtrument unless such
third party claim is based on a situation of theft or rights under a restrie-
Hyve indorsement. This settles a peint where the Virginia law has been
undecided and there has been conflict in other jurisdictions. On the other
hand, contrary to present law, a party notified of a third party claim may
nevertheless safely pay the presenting holder, unless the third party claim
iz based on theft or rights under a restrictive indorsement (§ 3-803).

B. Liability of Agent or Representative

In accord with present law a person signing as JAgent or in some repre-
senta‘twe capacity i3 personally Hable nnless authorized in fact to sign; and
is furthermore liable to anvone other than the party immediatelv dealt
with unless the instrument both names the person represented and shows
the signaiure was in a representative capacity. However, when sued by his
immediate party the agent may defend against persana‘l Liability if the
instrument shows eifher of these facis, being allowed to prove the other
by parol {§ 3-403}. As to this last z)omt the Section settles o matter as
to which Virginia law had not been clear,

. Indorsers and Drawers

Article § makes no change in the hasie rule that, ahsent waiver, the
promise to pay of indorser and drawer is conditioned on proper present-
ment, notice of dishonor, and in some cases profest. However, contrary fo
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present law, one who indorses after maturity is not entitled to these steps
(§ 3-501 {1)). Furthermore, whereas the present statute states that the
drawer of a check is discharged only to the extent of his loss if notice is
not given, § 3-5302 {1) (b) provides that if either proper presentment is not
made or notice given and the bank hecomes ingolvent, such drawer may dis-
charge his liability by assigning te the holder his rights against the bank,
but is not otherwise digscharged.

Protest is no longer required of instruments drawn in one state and
payable in another, but only of instruments drawn or payable outside the
United States and jts territories {§ 3-501).

Presentment for payment of a check, to hold an indorser, must be
within seven days after his indorsement, rather than within, roughly, the
one day accorded under present case law. With respect to the Hability of
the drawer presentment must be within thirty days of date or issue
{(§ 3-503). Presentment by mail or through a clearing house is expressly
sanctioned. And if presentment is at a proper place and neither the parly
to accept or pay nor his agent is present, presentment is excused (§ 3-504).
This represents a censiderable relaxation in favor of the helder, who will
now not have to prove grounds of exeuse otherwise.

Notice of dishonor is no longer requirsd within one day. Three days
are allowed for this purpose (§ 3-508). And whereas at present effective
notice can be given only by the holder of a dishonored instrument or some
one who has received notice from him or through him, this same section
provides that notice may be given by the holder, a party who has received
notice, or any other party who can be compelled to pay the instrument—
a considerable liberalization.

Under § 3-510 not only 2 certificate of protest but 2 bank stamp or
ledper entry indicating dishonor are admissible as evidence and ereate a
presumption of dishonor and proper notice.

The liability of indorsers on warranty are rephrased but apparently
not changed.

D. Bamks and other Draweses

The rule of Price v, Neal is codified in §§ 3-417 (1) and 3-418: but
the method of handling the problems is new. The approach taken is, under
§ 8-418, that payment or acceptance by drawee is final, unless it has a
right of recovery {§ 3-417(a}}. This latter Section provides that anyone who
shtains payment or acceptance {and any prior transferor) warrants to
the person accepting or payving (a) title; (b) lack of knowledge of forgery
of the drawer’s signature in some circumstances, and (¢) absgence of ma-
terial alteration in some cases. The rules are stated in complicated fashion,
but the results under them should be in accord with exiating law. For
instance a bank paying on a forged indorsement is liable to the triue owner
under the provision of § 3-419 that it is by this action a converter; but it
can recover from the person paid, even a holder in due course, becauge of
the breach of the warranty of title. Where a bank ig involved reference
should alsc be made, of course, to Article 4, in particular o § 4-207.

E. Discharge

he changes here are minor. There is a change in method of approach;
the present law focusing on discharge of the instrument and the consequent
results thereof, whereas the Code focuses on discharge of the parties. But
the results will be about the same under the Code as under pregent law,
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ARTICLE 4
BANK DEPOSITS AND COLLECTIONS

Article 4 codifies and develops present law relating to bank deposits
and collections as found in the following: Negotiable Instruments Law,
adopted in all the states; the American Bankers Association’s Bank Col-
lection Code, adopted in eighteen states but not in Virginia; deferred post- .
ing statutes, adopted in most states; and miscellanecus statutes relating fo
stop payment orders, limifations on Hability for payment of forged and
altered checks, and similar matiters. The case law developing rules of
contract, agency, and trusts as applied to bank deposits and collections is
¢odified in the Ariicle.

While the entire Code seeks to retain flexibility in the development of
commercial law, this is particularly true of Ariicle 4. The specific pro-
vision of § 4-103{1} expressly embodies this concept of {lexibility. It
authorizes, subject to concepts of good fzith and ordinary care, variation
by agreement of the provisions of the Article.

Some knowledge of hanking practices is necessary to a full under-
standing of this Article, which is relatively complex. The rules laid down
are sufficiently broad to take account of different operating procedures as
between different banks, as well as the different procedures a particular
bank applies to different types of items, while retaining the opportunity for
future changes in internal operating procedures.

Part 1: General Provisions and Definitions

Under § 4-192 the law of the place where the bank ia located governs
ita Hability for action or nonaction as to any item handled by it for pur-
poses of presentment, payment, or collection. A branch or separate office
of a bank, under § 4-108, is considered a separate bank for most purposes.

§ 4107 authorizes a bank to fix two P. M. or later as a cut-off hour
for the handiing of money and items and the making of entries in its books.
The time limits set forth in the Code may be extended, unless otherwise in~
structed, by a collecting bhank in a good failth effort fo secure payment, for
a period of not in excess of an additional banking day. Delay may also be
excused if caused by circumstances bevond the control of the bank.

Part 2: Collection of Items: Depository and Collecting Banks

The considerably litigated question of whether a bank takes an item as
purchaser or as agent for collection i settled under the Code in § 4201 in
favor of the view that the bank always takes “for collection,” unless a
contrary intent clearly appears. The Virginia cases have considered the
form of the indorsement, and the entry made on a depesit slip by the
original owner of a draft, to be of large significance in determining whether
a bank was a purchaser of the draft or only an agent for collection. Under
the Code the form of the indorsement is immaterial on this ousstion, How-
ever. Yirginia is consistent with the Code approach in that no particular
sigmificance is placed on the form of indorsement placed on the draft by the
depository bank itself, or to a right of recourse by the depository banlk
against the drawer of the draft.

§ 4.204 authorizes direct forwarding to g payor bank for colleetion:
§ 4-202 requires the collecting bank to use due diligence in other respects
in the collection of the item. Under § 4-205 a depogitory bank may supply
a missing indorsement, and § 4-206 authorizes transfers between banks by
any agreed method that identifies the transferor bank. :
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The problem of payment and acceptance of forged and altered items
is dealt with in § 4-207, as in Article 3, in terms of warranties made by the
customer of the bank and by the collecting bank on transfer and present-
ment of items.

§ 4-208 gives a collecting bank a security interest in items, the accom-
panying documents, and the proceeds. It recognizes that a bank has a
security interest in an item or its proceeds to the extent that hank credit
given on the basis of the item has been withdrawn. This section of the
Code recognizes that a bank may have a security interest in an item, and
se have given value, if the credit is available for withdrawal as of right,
whether or not drawn upon.

The Code sets forth in detail the media of remittance that may be used
in bank collections, expressly recognizes rights of charge-back, and under-
takes to define when an item is finally paid.

§ 4-214 set forth preference rules to be applied in case a bank in the
course of collection becomes insolvent.

Part 3: Collection of Items: Pavor Banks

The deferred posting provisions of the Code, set forth in § 4-301, carry
out the same basic purposes as the Virginia statutes on the subject. While
the Code uses different terminolegy, there are no apparent significant
differences.

§ 4-303 contains provisions setting forth when items are subject to
stop payment orders, legal process, or setoff, and also provides the order
in which items are to be charged or certified.

Part 4: Relationship Between Payor Bank and its Customer

The Code in § 4-401 allows a bank to charge a customer’s account
according to the original tenor of an altered item.

The Code recognizes the right of a customer to stop payment on any
item payable from his account, if the order is received by the bank at such
time and in such manner as to afford the bank a reasonable opportunity to
act upon it. Oral orders are binding only for fourteen calendar days, unless
confirmed in writing within that period. Written orders are effective only
for six months, unless renewed in writing.

§ 4-405 provides that until a bank has knowledge of the death or an
adjudication of incompetency of a customer and a reasonable opportunity
to act on it, the authority of the bank to accept, pay, or collect his items is
not revoked. Even with knowledge of death, the bank for ten days after
the date of death may pay or certify checks drawn on or prior to the date
of death, although it is not intended to prevent the personal representative
from recovering the payment. A person claiming an interest in the account
may. nowever, order the bank to stop payment.

§ 4-406 of the Code recognizes that a depositor owes a bank the duty
of examining statements of aecount and cancelled checks and to report
unauthorized withdrawals from his account. It draws distinctions between
the customer’s duty as regards his own forged signature and altered items,
and his dutv as regards ‘orged endorsements, where he cannot be expected
to know the signatures of the indorsers. The Code is somewhat broader
in its coverage, as regards items, signatures, and types of alterations, than
the Virginia statutes. The statutes of limitations in the Code are longer
than those presently in effect in Virginia,

29



§ 4-407 expressly recognizes that a payor bank has a right of subroga-
tion when it has made an improper payment.

Part 5: Collection of Documentary Drafts

This subject has not generally been covered by statute, and there is no
relevant law in Virginia.

ARTICLE b5
LETTERS OF CREDIT

Article 5 undertakes a partial codification of the law relating to letters
of eredit. The letter of credit business has a strong international flavor, and
has generally been carried out in accordance with the Uniform Customs
and Practice for Commercial Documentary Credits, adopted in 1951 by the
13th Congress of the International Chamber of Commerce. So far as the
United States is concerned, the letter of credit business has been concen-
trated in New York. As a resuit, the only consistent and, anywhere near,
comprehensive body of American law relating to letters of credit has been
developed in the decisions of the New York courts and the Federal Court

of Appeals for the Second Circuit,

Virginia has no statute law and only one case arising out of a trans-
action that the Supreme Court of Appeals of Virginia said involved a letter
of credit. One of the greatest services Article 5 provides for Virginia is to
establish guideposts on this matter of identity.

Article b gives everyone ready access to some of the open secrets re-
garding letters of credit, already available in publications of the Inter-
national Chamber of Commerce, the New York decisions, and other sources.

ARTICLE 6
BULK SALES

To understand this Article, one must know the general purpose of bulk
sales legislation. Assume that a merchant has a stock of inventory which
lie holds for sale in the ordinary course of business. Assume further that
a creditor, relying on that stock of inventory and the income that it will
generate, extends unsecured credit to the merchant., So long as the mer-
chant sells inventory in the ordinary course of business the unsecured
creditor has a good chance of being paid. But if the merchant sells all or
substantially all of that inventory for value to a third person not in the
ordinary course of business, the risk of nonpayment is materially in-
creased. In one deal the creditor loses a large part of the merchant’s assets
upon which a levy might be made. Further, even if the conveyance amounts
to a fraud on creditors, most states protect the third party purchaser unless
he had notice of his seller’s fraudulent intent. Thus, while a creditor might
set aside a proposed conveyance by the merchant which is in fraud of
creditors, he cannot levy on the inventory once it has been delivered to a
purchaser for value without notice. The creditor’s best security, therefore,
is the proceeds of the sale which have been received by the merchant seller.
But if those proceeds are inadequate or have heen dissipated before the
creditor is informed of the transaction, his rights are seriously impaired.

The Virginia Bulk Sales Act, Virginia Code §§ 55-83 to 86, and Article
6 of the UCC approach these problems in substantially the same way.
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Under both statutes, specified bulk transfers of certain quantities of inven-
tory or equipment not in the transferor’s usual or ordinary course of busi-
ness are ineffective against creditors unless three basic conditions are met:
(1) the parties prepare a schedule of the property involved which is held
by the transferee for six months after the transfer and made available for
inspection by the transferor's creditors; (2) the transferor prepares at
the transferee’s demand a sworn list of ereditors which, again, is held by
the transferee for six months, subject to inspection; (3) the transferee
gives notice of the proposed transfer to the transferor’s creditors at least
10 days before taking possession of the goods. Since the ereditor has notice
before the transfer occurs, he may utilize available state remedies to protect
his interest, i.e., prevent the transfer as a fraud on creditors, impound the
proceeds when received by the transferor or negotiate a consensual pay-
ment arrangement with the transferor,

There are differences of a relatively minor nature between the Vir-
ginia Bulk Sales Act and Article 6 of the UCC. For example, the Virginia
statute applies to bulk transfers of “any part” of specified goods while
Article 6 applies to buik transfers of a “major part” of the seller’s inven-
tory. Similarly, the Virginia Act is more readily applied to bulk transfers
of fixtures or equipment “pertaining” to a stock inventory than is Article 6.

On the other hand, Article 6 is more precise than the Virginia Bulk
Sales Act in defining what property is subject to the act and in listing eight
specific exceptions to the act’s literal coverage. Further, Article 6 requires
more information to be contained on the schedule of property, list of
creditors and notice to creditors than does Virginia. Additional precision
is obtained in Article 6 by prescribing which creditors can object to defec-
tive transfers, which creditors are entitled to notice, the legal effect of
defects in the list of creditors prepared by the transferor and the rights
of third persons who, without notice, purchase inventory from the immedi-
ate transferee in a defective bulk sales transfer. These questions have been
left to the courts in Virginia. Article 6 also adopts a six month statute
of limitations for all bulk fransfers. Finally, Article 6 contains a special
provision for bulk sales by auction which is not found in Virginia.

In summary, the purpose of Article 6 is to simplify and make uniform
the law of bulk sales. The differences between Article 6 and the Virginia
Bulk Sales Act are insubstantial.

Article 6 provides an optional “Application of Proceeds” section which
may be adopted or rejected without serious damage to the principle of uni-
formity. This section imposes upon the transferee a duty to “assure that
such consideration (i.e., the sale price) is applied so far as necessary to
pay those debts of the transferor which are either shown on the list fur-
nished by the transferor . .. or filed in writing in the place stated in the
notice . . . within thirty days after the mailing of such notice.”

Only five of the first seventeen states to adopt the Uniform Commercial
Code have enacted the Application of Proceeds section. These states are
Alaska, Kentucky, New Jersey, Pennsylvania and Oklahoma. In general,
the reasons for rejection of the optional provisions reflect a feeling that
notice coupled with independent creditor remedies in particular states is
adequate protection for the unsecured creditor. We concur in this view and
recommend that the optional provisions be omitted.



ARTICLE 7

WAREHOUSE RECEIPTS, BILLS OF LADING, AND OTHER
DOCUMENTS OF TITLE

Article 7 is a consolidation and revision of the Uniform Warehouse
Receipts Act, the Uniform Bills of Lading Act, and the provisions of the
Uniform Sales Act relating to the negotiation of documents of title. The
criminal provisions of the Warehouse Receipts Act and the Bills of Lading
Act are omitted as being inappropriate to a Commercial Code. The Article
does not undertake to define the tort liability of bailees, except to hold
certain classes of bailees to a minimum standard of reasonable care.

The Uniform Warehouse Receipts Act was promulgated in 1906 and
adopted by Virginia in 1908. Neither the Uniform Bills of Lading Act nor
the Uniform Sales Act has been adopted by Virginia.

Article 7 makes as few innovations in existing law as any of the
articles of the Code.

Part 1: General

This part contains general definitions and statements regarding the
difference between a negotiable and nonnegotiable document of title, which
are congistent with present law, to the extent that these subjects are now

defined.

Part 2; Warehouse Receipts: Special Provisions

The formal requirements of the Uniform Warehouse Receipts Act are
continued in § 7-202. -

§ 7-204 defines the warehouseman’s duty of care and provides how his
liability can be limited by contract. The warehouseman’s lien is spelled
out in detail in § 7-209, and the method of enforcement in § 7-210. Under the
UCC the warehouseman converts the goods only if he wilfully fails to com-
ply with the requirements set forth.

Part 3: Bills of Lading: Special Provisions

Thie provisions of this part provide new statutory law in Virginia
consistent with the Uniform and the Federal Bills of Lading Acts.

§ 7-309 provides that a carrier “must exercise the degree of care in
relation to the goods which a reasonably careful man would exercise under
like circumstances.” This section expressly provides that the Code does
not repeal any law or rule of law which imposes liability upon a common
carrier for damages not caused by its negligence. As a result, Code 1950,
§ 56-119, which invalidates contractual provisions purporting to exempt
transportation companies from their liability as common carriers, is con-
finued in effect. This section permits the carrier to limit the amount of
damages on the basis of declared values. The section authorizes the carriers
to make reasonable provisions as to the fime and manner of presenting

claims and instituting actions,.

Part 4: Warehouse Receipts and Bill of Lading:
General Obligations
This part continues and expands the provisions of the earlier uniform
acts. § 7-404 is in accord with Virginia law.
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Omission of the optional language in § 7-403(1) {b) will leave unchanged
the Virginia rule as regards the burden of proof in fixing the liability of a
warehouseman, and this is recommended.

Part 5: Warehouse Receipts and Bills of Lading:
Negotiation and Transfer

Under §§ 40 and 47 of the Uniform Warehouse Receipts Act, as now
in effect in Virginia, a warehouse receipt can only be negotiated by the
owner or by a person to whom the possession or custody of the reeceipt has
been entrusted by the owner, so that a person who obtained the receipt by
trespass or by finding could not negotiate the document, The UCC follows
the 1922 amendments proposed by the National Conference of Commis-

"sioners on Uniform State Laws under which a person within the tenor of
the document and in possession, “however sueh possession may have been
acquired,” could negotiate the document. This changes Virginia law.

In nther respects this part continues and develops the prior law of
the uniform acts.

Part 6: Warehouse Receipts and Bills of Lading:
Miscellaneous Provisions

§ 7-603 excuses a bailee from delivery when cenflicting claims are
made upon him until he has had a reasonable time to ascertain the validity
of the adverse claims or to bring an action to compel the claimants to in-
terplead.

ARTICLE 8
INVESTMENT SECURITIES

This Article replaces the Uniform Negotiable Instruments Law,
adopted in Virginia in 1897, to the extent that act covered bonds used as
investment securities. It replaces the Uniform Stock Transfer Act, promul-
gated in 1909, adopted in Virginia in 1924, and eventually by all the states.
This Article does not replace, but by § 10-104 is made subject, in case of
incensistency, to the Uniform Act for the Simplifieation of Fiduciary Se-
. curity Transfers, promulgated in 1958 and adopted in Virginia in 1960.

The Arficle uses a functional rather than a formal definition of a
security. § 8-102 defines a security as an instrument in bearer or registered
form which is of a type “commonly dealt in upon securities exchanges or
markets or commonly recognized in any area In which it is issued or dealt
in as a medium of investment.” In general, then, the Article covers bearer
bonds, previously covered by the Negotiable Ingtruments Law: certificates
of stock, previously covered by the Stock Transfer Act; and registered
bonds and additional types of investment paper, not covered by any statutes.

The Article is not a Corporation Code nor a Blue Sky Law, statutes
covering these subjects being unaifected. ‘

Part 1: General Matters

This part provides definitions, establishes rules for governing the
effect of an nver-issue, declares that securities are negotiable, and outlines
the rights and duties of the parties in a sale of securities. § 8-103 provides
that a lien in faver of an issuer is valid against a purchaser only if the
right of the issuer to such a lien is noted conspicuously on the security.
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Part 2. Issue—Issuer

The term “issuer’ is comprehensively defined in § 8201 for the purpose
of this Article only. § 8202 set forth the issuer’s responsibilities and de-
fenses and the effect of notice of a defense or defect. In general, it extends
the provisions of the Negotiable Instruments Law to all securities. The
section gives validity to a security in the hands of a purchaser for value
and without notice of a particular defect, even though the defect is so
serious that it is said to go to the validity of the security. A security in the
hands of a bona fide purchaser is voided only if so declared in a Constitu-
tion or statuie, either expressly or by unavoidable implication,

-§ 8-203 deals with matured or called securities, and makes an extensive
madification in the policy that a holder in due course must fake hefore
maturity of the instrument. The defense of lack of notice ig Himited to one
and two vears depending upon the circumstances, It permits the issuer to
determine definitely its Hability with reference to invalid or improper
igsue, and this point is fixed at two years maximum after the default. The
seetion deeg not, however, extend beyond the redemption date, the life of
preferred stock called for redemption.

§ B-204 provides that unless noted conspicuously on the security, a
restriction on fransfer imposed by the issuer, even though otherwise lawful,
is ineffective, except againgt a person with actual knowledge of it. The
Code does not undertake to deal with restrictions on transfer imposed by
private agreement or restrictions on transfer imposed by other statutes.

Under § 8205 a forged security is made valid in the handg of a pur-
chaser for value without notice, i the signing was done by one entrusted
- by the igsuer with the signing, or by an empioyee entrusted with responsible
handling of the security. § 8206 continues prior law on the effect of com-
pletion or alteration of an instrument.

& 8-207 covers the rights of the issuer with respect to registered

owners and § 8-208 states the warranties made by an authenticating frustee,
registrar, or fransfer agent in gigning a security.

Part 3: Purchase

In general, this part extends the doctrine of negotiability to all invest-
ment securities. § 8-302 defines a hona fide purchaser as a purchaser for
value in good faith and without notice of any adverse claim who takes
delivery of a security in bearer form or of one in registered form issued
to him or indorsed to him or in blank. § 28-304 defines when a purchaser has
notice of an adverse claim. § 8-206 sets time limits when staleness, or the
purchase of a security after it has been called for redemption or payment,
gives notice of adverse ciaims. § 8-306 sets forth the warranties 2 person
makes when he presents a security for registration of transfer, payment
or exchange.

§§ 8-307 through 8-811 deal with indorsements: the effect of delivery

without indorsement, the right to compel indorsement, how an indorsement
is made, the effect of an indorsement, and the effect of an unauthorized

indorsement,

- §8 8312 through 2-316 deal with various aspects of guaranteeing
signatures, delivery of securities, the reclamation of securities wrongfully
transferred, and a purchaser’s right to requisites for registration of
transfer.

§ 8-317 continues the basic provision of the Uniform Stock Transfer
Act that an attachment or levy on a security can only be made by actually
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seizing or possessing the security so it can no longer be transferred. In
Iron City Savings Bank v. Isaacsen, 158 Va. 609, 632, 164 S.E. 520 (1932),
the Stock Transfer Act was interpreted to mean that the holder of the
stock must be before the court. This section of the Code provides that a
creditor whose debtor is the owner of a security is entitled to the aid of
courts in reaching it to satisfy his claim.

§ 8-319 establishes a statute of frauds for the sale of securities, and
since Virginia has not had such a statute covering securities, this changes
Virginia law.

 Part 4: Registration

An issuer is required to register the transfer of a security in regis-
tered form when the requirements set forth in § 8-401 have heen met.
§ 8-402 provides that the issuer may require assurances that each necessary
endorsement is genuine and effective, including a guarantee of the signa-
ture of the person indorsing.

The other sections of this part deal with the issuer’s duty of inquiry
when a security is presented for regisiration, the issuer’s liability as a
result of registration, circumstances under which an issuer must issue a
new security when a security has been lost, destroyed, or wrongfully taken,
and the duties of an authenticating trustee, transfer agent, or registrar.

ARTICLE 9
SECURED TRANSACTIONS

I. GENERAL COMMENTS

Prior to detailed consideration of some provisions of Article 9 and
their application to conventional Virginia business transactions it may be
well to respond to two general objections frequently made to this Article.

These two objections are:

1. “Article 9 is completely novel.” Implied in this objection is the
further objection that lawyers would find Article 9 “foreign” and would
have to learn “security law” all over again; this, in turn, might lead to a
fear that Virginia security law would suffer from uncertainty until a
lengthy and extensive training period had expired.

2. The unsecured seller selling goods to merchants will suffer under
the Code because Article 9 permits a lender to obtain a valid lien on a
shifting stock of merchandise and permits a floating lien for future ad-
vances and on after-acquired property.

After attempting a refutation of these two objections, a brief examina-
tion will be made of some of the problem areas of Article 9, this followed
by a summary of some of the advaniages of Arficle 9 over current Virginia
law.

A. General

Peter Coogan (an eminent practicing atforney and lecturer at Har-
vard) states there are two ways of approaching Article 9: We ean look
for and employ our knowiledge of what’s familiar or we can look for and
accent what's different. Employing the first approach, Coogan demon-
strates that the fundamertals of Article 9 are easily and quickly grasped

o4
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by “security lawyers.” { Coogan, A Lazy Lawyers” Guide to Secured Trans-
actions Under the Cade, 60 MICH. L. REV. 685.)

Coogan suggests that lawyers continue to think in ferms of tradi-
tional security devices when employing Article @ with respect fo secured
transactions.

We will attempt o show below how the more common traditional (Vir-
ginia} secured transactions would come into existence and be handled
under Article 2,

Let us stipulate, however, that the oversimpiifications which follow
will inevitably conceal some difficult problems which could arise under
f‘i;?ilcle ? {the problems concealed are equally or more difficult under pres-
ent law).

B. Generel Observations and Essential Definitions.

No amount of magic or oversimplification can conceal the fact that
Article 9 is complex (but so is present security law), so some minimum of
definition and bhackground is essential to even a simplified illustrated ex-
ploration of Article 9.

1. The concepts of “title” and lien are not employed in the deter-
mination of rights, duties, and priorities in Article 8.

2. Only the congepiual dividing lines between traditional security
devices have been abandoned; the approach is functional, that is, rights,
duties, priorities turn on what purpose the security was intended to serve
rather than the conceptual form of the security, e. g., having the controversy
turn upon whether a particular instrument was a chattel morigage or a
conditional sale does not happen under Article 9.

3, The traditional terminology surrounding secured fransactions has
been largely abandoned--this to escape the existing judicial and legislative
meanings given the old terminology.

) 4. “Filing” (recording) under Article 9 does nof necessarily “perfect”
the security interest,

5. A “perfected” security interest under Article 9 will nef ahways
have priority over another security interest. However, a “perfected” (and
otherwise valid) security interest (in the original security) will always
withstand attack by lien creditors and a trustee in bankruptcy (to the
fullest extent te which state law can afford the latter protection).

f, Artiele 9 contains three distinet methods of “perfecting” security
interests: (1) taking possession {2) filing (3) doing nothing (“automatic
cperfection”) BUT: The method or methods of “perfecting” permitied
“under Article 9 turn upon the nature of the security, and/or the use fo
which the security is to be put, 2. ., ig the security a television set being
purchased by retailer, or by a consumer?-or is it & warehouse receipt?

7. No sescured creditor should be content with the security interest
he has ereated until he has thoroughly studied the sections of Article 8
dealing with priorities. These sections control his right to ultimate realiza-
tion as much, or more g0, than the sectivns dealing with creation and “per-
fection” of the security interest.

8. Article 9 enables a secured creditor to claim a security interest in
the “proceeds™ of the original security, . g., the conditional sales contract
obtained by an antomobile dealer when selling to 3 consumer would be
“proceeds” as regards a secured party whose original security interest

29



was obtained by “floor-planning” the autos for the dealer. {Extending the
geeurity interest to “proceeds’” ig not entirely novel; the Uniform Trust
Receipts Act, already Virginia law, extends the security interest to “pro-
ceeds.” Incidentally, any lawver familiar with the Trust Receipts Act will
have g relatively easier task of understanding Article 33. Article 8 extends
the “proceeds™ conecept to all security interests; in so doing, entirely new
{and difficult) priority problems have been created.

9. The “security agreement” and a “financing statement’ are not the

same; they have different purposes. But a “security agreement” may be
used a8 g “fnancing statement.”

Thus alerted to the more obvious guirks of Article 9, we proceed to
the minimum of definitions essential to basic understanding of the Article.
For brevity and simplicity, the definitions will be by way of factual Bus-
tration and/or in terms of present law, when practicable: .

"Goods”—tangible personal property.

There are four types of “goods” in Article 89—

“Consumer goods’~-a television set, auto, furnifure, etc., being
held for personal use.

“Farm products”--things grown or produced by and held by a
farmer—wheat, eggs, etc., in the hands of the farmer,

“Equipment”—machinery in a plant, furniture in an office, an
auto used primarily for business, ete.

*Taventory”-the things being manufactured by a manufacturer,
also cars, televisions, hardware, clothing or other merchandise being
offered for sale to consimers by retailers.

“Instruments”-.a pegotiable instrument or a security (Article 8)
other than a document of title, e. g., o demand negotiable note.

“Document’—a document of title such as a bill of lading or a
warehouse receipt,

“Chattel paper”’—a conditional sale contract or a chattel mort-
gage.

“Account”—an unsecured waconditiongl right to receive money
arigsing from a sale of goods or services—ithe traditional “accounts
receivable.”

“Contract right”—azn unsecured conditional right fo receive
money—~a builder’s contract right to pavment when, and if, he com:
pletes the building.

~ “{zeneral intangibles”—any form of intangible personal property
not pieévioasly mentioned above——copyrights, trademarks, patents, and
the like.

THE METHOD, OR METHODS, OF PERFECTION, PLACE OF
FILING, AND PRIOQRITY ALZL TURN ON THE ABOVE CLASSIFICA-
TIONS OF PROPERTY-—HENCE, IT COUVLD WELL BE SAID THAT
THESE CLASSIFICATIONS (ALONG WITH THE PURCHASE
MONEY CONCEPT BELOWY ARE ARTICLE 9s SUBSTITUTE FOR
THE PRESENT LAW'S CONCEPTUAL METHOD OF DISTINGUISH-
ING AMONG THE VARIOUS SECURITY DEVICES,

¥

“Purchaser money security interest”---A security interest taken or re-
tained by a seller fo zecure the price or a security interast taken by a lender
of money whose loan has enabled a person to acguire personal provertv—
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a bank loan made directly to a consumer and used by the consumer to pur-
chase an automobile, the bank taking a chattel mortgage as security for
its loan.

C. A Brief Analysis of How Some Common Virginia Secured Trans-
actions Would Be Classified and Treated Under Article 9.

1. Conditional Sale (a) ({at retail level—other than automobile}—
A consumer buys a refrigerator from a dealer and secures the price with
a conditional sale. Under Article 9 this would be classified as a purchase-
money security interest in consumer goods. The security agreement must
be in writing to be valid even between the dealer and the consumer {a
change in Virginia law) but any writing which evidences an intent to secure
the transaction, describes the collateral, and is signed by the consumer—
debtor is sufficient (§ 9-203). Thus, existing forms may be used. The
dealer does not have to file anything—his security interest is perfected
without filing (automatic perfection) (§ 9-302). The only risk the dealer
runs by not filing is that he could lose his security interest if the consumer
sold the refrigerator to a person without actual knowledge of the security
interest and that person used the refrigerator for his personal use (not a
second hand dealer, for example) ; even this slight risk is eliminated if the
dealer wishes to, and does in fact, file. (§ 9-307 (2)).

The consumer runs no risk of buying subject to an existing security in-
terest against the dealer’s stock in trade; even if he knows of such interest
he cuts it off. (§ 9-307 (1)).

In the event of default the dealer may peaceably repossess, sue for
the balance, repossess by legal action, ete. (§§ 9-503, 9-504, 9-505, 9-506).
He may sell at public sale and in certain instances (and this is one of them)
he may sell at private sale (§ 9-504 (3)). The dealer’s expenses of re-
possession, storing, selling, and reasonable attorneys’ fees may be added
to the debt (§ 9-504 (1){a)}. However, if the consumer has paid 60% or
more of the purchase price, or the loan, the consumer may request a public
sale (§ 9-505(1)). Unless the dealer and consumer agree that the dealer
will accept the collateral in satisfaction of the debt, the dealer has a right
to a deficiency judgment (§§ 9-504 (2), 9-505 (2)). (These are changes in
present Virginia law—egiving clearer and better rights to both dealer and
consumer). .

(b) Conditional sale—at retail level—automobile—Same as (a) above
except the existence of the security interest must be noted on the title cer-
tificate to become perfected, (§ 9-302 (3) (b)). Remedies of dealer and econ-
sumer are the same as in (a) above.

(¢) Conditional sale contract or purchase—money chattel mortgage
or deed of trust—assigned or sold to bank or other lending institution by
‘dealer. Illustration-appliance dealer sells or assigns his conditional sales

contract to bank.

Under Article 9 this transaction would be classified as a securily in-
terest in chattel paper. The bank need not examine for prior filings by other
lenders; the bank will take the contracts free of any existing security
interest unless it had actual knowledge of a prior security interest (first
sentence, § 9-308). The bank steps into the shoes of its assignor ingofar as
method of filing, perfection priority and method of realizing upon the secur-
itv, as against creditors of and purchasers from the consumer who pur-
chaged from the dealer. However, as against creditors of, or purchasers
from, the dealer (the bank’s assignor), the bank needs to perfect its security
interest in the chattel paper. This perfection may be accomplished in either
of two ways: if the bank retains possession of the conditional sales con-
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tracts its security interest is perfected by possession (§ 9-305) ; if the bank
chooses to give possession of the conditional sale contracts to the dealer
(for collection or other purposes) it may do so without the risk of having
the transaction declared void for failure to “police” the collections (repeal
of Benedict v. Ratner, § 9-205) but now the bank must file a financing state-
ment to perfect its security interest and even after filing the bank runs a
risk that a purchaser without notice of the contracts left in the dealer's
hands will cut off the bank’s security interest (§ 9-308). The bank can
eliminate this risk by stamping the conditional sales contracts (the “chattel
paper”’) in such a way as to indicate its security interest. The bank is
given a limited security interest in the money collected by the dealer from
the consumer—as “proceeds” of the original security (§ 9-306).

All of the above observations also apply to a conditional sale contract
which is in the form of a lease.

2. Chattel Mortgage or Chattel Deed of Trust—

{a)—As security for purchase money at retail level—other than aunto-
mobiles—

Under Article 9 this would be classified as a purchase money securtty
interest in consumer goods. Hence, all the observations and rules stated
in part 1 (a) above relative to conditional sales would be applicable. The
difference in the conceptual form of the security would make no difference in
operation and result,

{(b) As security for purchase money at retail level—nutomobiles—

Under Article 9, same rule and results as under 1 (b) above or con-
ditional sales. :

(¢) Chattel mortgage other than purchase money. This is the ortho-
dox use of the chattel mortgage. Under Azticle 9 rights, duties, priorities
will turn upon the further question of the type of goods which the chattel
mortgage seclires. That is, are the goods “consumer goods”, “equipment”
or “farm products” (under present Virginia law no lender in his right mind
would use a chatiel mortgage against tnventory—it would be a frandulent

conveyance).

Illustration—An owner of a fully paid-for pleasure boat borrows and
uses the boat as security. Under Article 9 this would be classified as a
“security interest in consumer goods” {not purchase money). (§ 9-108(1)).
The lender should check for prior fllings (§ 9-312). The significant differ-
ence in the handling of this secured transaction from those previously dis-
cussed is caused by its not being a purchase money security interest; thus,
even though “consumer goods’ are involved the lender’s security interest
requires a filing to become “perfected” (§ 9-302(1)} unless the lender takes
possession of the hoat (§ 9-305). A filing would also be required to perfect
“chattel mortgage” security interest in “equipment” and “farm products”.
The lender’s priority in the original security (boat) would, we believe, be
almost unassailable if prompt filing had been made by the lender and the
lender had checked and found no prior filing (see § 9-312). (Perhaps the
security interest would lose effect if the borrower were a boat dealer and
placed this, his personal boat, in his-inventory.)

(d) Agsignment or sale of chattel morigage to a buyer or lender—

TUnder Article 9 the chattel mortgage would be “chattel paper”. Thus
as regards the rights, duties, priorifies of the buyer or assignee of the
chattel mortgages, as against creditors of and purchasers from the lender’s
seller or assignor, the discussion in 1 (¢) above on conditional sales would be
applicable in its entirety.



3. Trust Recelpt Financing—

This form of financing is used in Virginia to finance gegquisition of in-
ventory by retailers, particularly acquisition of large items suech as aufos,
refrigerators, ete. It is often referred to as “floor planning”. It may also
be used to finance the acquisition of new material for manufacturers.

Probably its most typical use is to finance the purchase by an auto
dealer of his stock of new cars. We select this as cur illustration.

Under Article 9 the “floor planning” of autos would be described as
@ purchase-money securily interest in mventory. The lender should first
check for prior filings. Dealer and lender must have a written security
agreement, The lender's security intersst cannot become perfected until
' @ financing statement is filed (§ 9-202) unless the lender takes possession of
the autos (§ 9-305). Filing can ante-date the advance of money, The
financing statement 48 the same for all secured transactions wader Article 9
{except “farm products” and fixtures) ; it must contain the address of the
secured party, give the mailing address-of the debtor, state the type of col-
lateral, and be signed by the debtor (§ 9-402). This illustration affords a
most appropriate instance for the financing statement to claim a security
interest in “proceeds” from the sale of the automobile. (§§ 9-402(3) (4),
9-306 ; but see § 9-308).

After this type of security transaction ig “perfected” the lender has
exeellent priority as to the original security (§ 9-312) but one who lends
against inventory will always lose to purchasers in the ordinary course of
buzinesg {§ 9-807(1)). This latter ig not a change in the present law.

If in checking the records our lender had found that another lender’s
financing statement covered the same type collateral, he could still have
financed the purchase of new cars for this dealer and obtained a valid
security interest by giving the notice get forth in § 9-312 (3). Thus, Article .
9 quite effectively prevents one financier from obtaining a monopoly in the
financing of a customer’s inventory,

All that has been stated in this portion of the memorandum would he
ei;aally appiicable to “floor-plaoning’ refrigevators, stoves, television sets,
ate.,

4. Accounts Receivable fimancing—

(a) Factoring type arrangement-—retailer or manufacturer procures
money by a “sale” or assignment of amounts due him by his customer.

This lender should first check for prior filings. Lender and borrower
must enter into a written security agreemant {§ 9-2038). A security interest
in accounts can be perfecied only by filing unless the toial of the assign-
ments transfers only an “insignificant part of the outstanding accounts of
the assignor” (§ 9-302(13{d}). The hest rule to follow is—file!

A security interest in accounts is not rendered legally invalid because
of failure of the lender to “police” eollections and returned merchandise;
Article 9 abolishes the rule of Benedict v. Ratner (§ 3-205),

An assignment of an account is legally effective even though no notice
is given the account debtor but the account debtor may pay the assignor of
the aceount and be discharged unless he, the account debior, has heen noti-
fled of the agsignment. (§ 9-318(3)}.

Quite frequently a large customer of the borrower will use a purchase
order which prohibits assienments of that customer’s account. Article 9
expressly invalidates a clause prohibiting assignments (§ 9-518(4)) and
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thus the existing practice of some lending institutions to make loans on
such accounts is no longer clonded by legal uncertainty.

(b) Bank “charge plans”"—

In essence, these plans are true sales of accounts, or non-recourse
assignments of accounts; however they would be treated as a security in-
terest under Article 9—a security interest in cecounts {§ 9-102(1) (b) ).
Thus, the discussion in 4{a) immediately above would be fully applicable to
such charge plans, or any other true sale of accounts.

5. Agricultural Deeds of Trust and Crop Liens—

Under Article 9 these would be classified as a 2ecurity inferest n farm
proditets (§5 9-105(1) (£), 9-109(8)). Unborn animals and growing crops
can be subjects of such security interests (§ 2-105(1)(f)}. An after-
acquired property clause is limited in itz effect to crops which become such
within one year after the execution of the security interest except where
the security agreement containing the after-acquired property elause was
a purchase money or improvement deed of trust on the land itself
(§ 9-204(4) (a)).

The lender should check for prior filings. A security agreement in
writing must be executed (§ 9-208). A financing statement must be filed
for “perfection”, but here the financing statement must contain one addi-
tional piece of information: it must describe the land on which the crops
are growing or are to be grown (§§ 9-402(1), 9-402(3) 2 ). The place of
filing a financing statement for “farm products’ includes the county in
which the crops are growing or are to be grown (§ 9-401-optional}.

The iender who makes loans on crops, ete. {“farm products”) is given
a preferred position insofar as protection against purchasers is concerned:
a purchaser in ordinary course of business does nof buy free of a perfected
security inferest when he buys directly from the farmer (§ 9-307(1)).

A lender making an enabling advanee against crops not more than
three months before planting is given a very limited priority over lenders
whose security interest in the crop did not result from an enabling advance
(§ 9-312(2)). However, if this priority is not satisfactory to a lender mak-
ing an enabling advance, Article 9 recognizes the validity of a subordination
agreement, and thus the enabling lender (with the consent of the lender
having a higher priority) could advance his priority (§ 9-3186).

6. Pledges——

(a) Tangible personal property—‘goods”—TIllustration—Pledge of

diamond ring.

Under Article 9 this would be classified simply as a security interest in
goods perjected by possession. The lender should checks for prior filings.
The security agreement is effective even though not in writing (§ 9-203(a)).
No filing is required; the security interest is perfected by possession; how-
ever the lender may also perfect by filing {§8 9-305, 9-302).

The rights, duties and remedies on default are elearly spelled out in
Article 9 (3§ 9-504, 9-508, 9-507, 9-207).

If our lender found no prior filing his security interest would, it seems,
have top priority (§ 9-312(3) (6)).

{b) Bills of lading and warehouse receipts-—“Documents”,

Under Article 9 these pledges would be classified as security interests
in doeuments perfected by possession.

e
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If the documents are negotiable, and have been “duly negotiated” to
our lender, then our lender need not check for a prior filing (§§ 9-309,
9-304(1)).

Again, no written security agreement is legally required (§ 9-205(1))
but the lender would be wise to reduce the transaction to writing because
these documents will ultimately leave the lender’s possession and the lénder
might desire a perfected security interest for a period longer than his
period of possession plus twenty-one days, and our lender might wish to
claim “proceeds” and perfect his interest in proceeds for a period longer
than thirty-one days. (See §§ 9-304(5) and (6) and 9-306(3) ).

Again, the security interest is perfected by possession, and, in addi-
tion, it is perfected for twenty-one days after a release of possession if the
release of possession was for the usual business purposes (§ 9-304(5)).
This latter is “automatic perfection”.

During the period of time the documents are out of the lender’s pos-
session he runs the risk of losing his security interest by due negotiation to
a holder, that is, transfers to one who is a “holder in due course” (§ 9-309).
This is not a change in the law. The lender may protect himself by notation
on the document or by seeing to it that the borrower has no opportunity to
negotiate the document.

Filing, although not necessary, is advisable because of the limited
duration of perfection as to the document and its proceeds {§§ 9-304(5) and
(8) and 9-306(3)). The filing can precede the advances.

Priority is excellent so long as possession is retained and for twenty-
one days thereafter (with the exception noted above (§ 9-312(5) (a)).

(¢) Negotiable paper—“Instruments”—Illustration—pledge of a ne-
gotiable note.

Under Article 9 a pledge of negotiable paper would be described as
a security interest in instruments perfected by possession. The bank need
not check for prior filings (§ 9-309).

No written security agreement is legally necessary (§ 9-203(1)(a)).
The security interest is perfected by taking possession (§ 9-305). There
is no advantage gained by filing; possession and “automatic perfection”
are the only ways of perfecting a security interest in negotiable paper
(§ 9-304(1) (4) (5)}. The lender’s rights will turn largely upon Article 3 on
Commercial Paper.

Some rights and duties of the lender are set out in §§ 9-207 and 9-504.

Again, top priority seems likely so long as possession has not ter-
minated, twenty-one days thereafter has not elapsed, and a holder in due.
course has not acquired rights (§§ 9-312(5) (b) and 9-309).

(d) *“Field warehousing”

This is essentially a pledge of the goods. If the field warehouge is
“hona-fide” there would be no need of filing under the Code. However, a

lender may wish to have a wiitten security agreement and file a financing
statement as insurance against a creditor successfully proving that the
field warehouse was not bona-fide, in which event, the lender’s security
interest would be defeated unless he could show that under the Code he had
“an existing security interest in inventory~--perfected by filing.” To the
extent that field warchousing involves the issuance and pledge of docu-
ments of title the previous discussion on pledges is applicable.
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7. “Lay-away” plans—

Illustration—consumer buys a dress from a merchant and the mer-
chant retains possession of the dress until all installments have been paid.

There is at present no satisfactory law in Virginia covering ihis
security deviee. Unfairness and harsh forfeitures are too frequent.

Under the Code, this “seller’s lien” in a “lay-away” (which arises
under § 2-703(a) of Article 2) is a “security interest” under Article 8
(§ 9-112). Clear, and ostensibly fair, rules are laid down in Article 2 for
the adjustment of a controversy between a “lay-away” merchant and his
customer {§§ 9-504 through 9-507).

8. TFixtures-Ilustration-furnace in a home.

Article 9 provides for a security interest in fixtures but does not define
the term.

There can be no securiiy interest under Article 9 as regards lumber,
brick, tile, and the like which are incorpoerated into a building (§ 9-3138).

The security interest in fixtures must be evidenced by a written secur-
ity agreement (§ 3-203(1) (b)). Perfection is achisved by filing a financing
statement (§ 9-802(1)). The financing statement must aise contain a de-
seription of the land on which the fixture is located (§ 9-402(1)). The
financing statement is filed and indexed with mortgages and deeds of trust
on land {(§ 9-401).

A perfected security interest in fixtures has priority over:
{a) a purchaser for vzlue of the realty

b)Y a prior encumbrance on the realty but only to the extent of ad-
vancss made by the realty lender afier perfection of the security interest in
fixtures.

{¢} a lien creditor sabsequent to perfection of the security interest in
fixtures,

BUT~—When a holder of 4 security interest in fixtures exercises his
priority over persons having an interest in the realty he must reimburse
any {(non-congenting) holders of an interest in the realty for the cost of any

repair of any physical injury caused the realty by the removal of the
fixtures (§ 9-813(1-5)).

II. UNSECURED SELLERS AND ARTICLE ¢

The belief that under present law unsecured sellers have a residuum
of unencumbered assets for realization of their claims is probably illusory
to a large degree.

Under pregent law ail the stock-in-trade, equipment, and accounts of a
retailer can be encumbered: Trust Receipts, Conditional Sales of equip-
ment, Consignments, Factoring, and assignment of accounts receivable,
when eombined, can, even ftoday, encumber all the assets of a retailer.

The only change made by Article 8, in this regard, is that it's zasier
to encumber all the assets, and if the lender is “piggish™ he can now legally
elaim a “floating™ lien which covers affsr-acquired property.

Will lenders be “pigeish” if the Code is adopied? The experience n
Pennsylvania has shown they will not. In addition, if the lender attempis to
make Tull use of his legally permissabie right to “tis up his borrower” the
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lender is likely to find his security up-set, in bankruptcy. See Coogan, The
Effect of the Uniform Commereial Code Upon Recsivables Financing—
Some Answers and Some Unresolved Problems, 76 HARV. L. REV. 1529
{1938). This could help explain why lenders operating under the Code
have not proved “piggish”. :

One further point should be made, Under the Code & security inferest
is 30 easily and cheaply created and perfected that any seller who has doubts
as to unsecured credit could become a secured creditor. The manufacturer
supplying the small retailer could himself achieve secured pricrity over
a “floating Hen” by (1) giving notice, (2) obtaining a written security
agreement from his retailer (the seller’s order blank would suffice, with the
addition of one sentence), and (3) filing once {which would cover a chain of
transactions). (See § 9-312(3)).

III. A PROBLEM AREA OF ARTICLE 9

The priorities sections of Article 9 have been shown by some writers
to {1) not angwer all priority problems, and (2) not always protect the
interest which is more vital to the business community.

Suffice it to say that generally the criticisms are directed to results
reached in hypothetically possible, but rare situations created by the critica.
And, generally speaking, unti] the priorities sections are amended after
extensive study, lenders can avoid the deficlencies of Article ¥'s priority
sections by exercising diligence.

Additionally, it can be stated that it is conflicting claims o “proceeds™
which most loudly is said to demand further consideration and amendment.
These are problems the existing law does not pretend to answer,

IV. SUGGESTED AMENDMENTS

We do not recommend any significant departure from the language of
thiz Article. However, we suggest two minor amendments ag follows:

§ 2-194. This section exempts certain transactions from the Article
on Secured Transactions, which, among other provisions, prevents enforce-
ment of a contract ¢lange prohibiting assignment of a debtor’s rights in
collateral. Among the exemptions is *a {ransfer of an interest or claim in
or under any policy of imsurance”. We propose io add the following lan.
gusge: “or contract for an annuity, including a variable annuity”.

This will prevent an unfortunate or improvident person from losing
or disgipating rights in an annuity contract which he may have spent years
in accumulating against the needs of ‘his old age.

§ #-302. Paragraphs (1) {(¢) and (1) {d} of this section require that
a financing statement be filed to protect a purchase money security interest
in a motor vehicle. This is inconsistent with another provision of the same
section, and we propose the deletion of this requirement.

Virginia law requires a notice of lien to he placed on the certificate of
title of a motor vehicle and gives adequate protection to creditors.

ARTICLE 10

EFFECTIVE DATE--TRANSITIONAL PROVISIONS

This Article fixes the effective date of the Uniform Commereial Code,
provides for repeal of prior uniform acts and inconsistent statutes, and sets
forth esrtain laws not to be affected or repealed by adoption of the Code.
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APPENDIX I
UNIFORM COMMERCIAL CODE

A BILL to be known as the Uniform Commercial Code, relating to certain
commercial transactions in or regarding personal property and con-
tracts and other documents concerning them, including Sales, Commer-
cial Paper, Bank Deposits and Collections, Letters of Credit, Bulk
Transters, Warehouse Receipts, Bills of Lading, other Documents of
Title, Investment Securities, and Secured Transactions, including cer-
tain sales of accounts, chattel paper, and contract rights; providing for
public notice to third parties in certain circumstances; regulating
procedure, evidence and damages in certain court actions involving
such transactions, conlracts or documents; to make uniform the law
with respect thereto; and to amend and reenact §§ 6-341, 8-13, 8-94,
8-114 as amended, 8-223, 8-517 as amended and 8-593 of the Code of
Virginia, and to repeal §§ 6-63, 6-71 through 6-75; 6-353 through 6-421;
6-423 through 6-126; 6-426.1; 6-427 through 6-543; 6-543.1 through
G-543.8; 6-544 through 6-549; 6-550 through 6-558; 8-654.3, 11-5
through 11-7;: 13.1-401 through 13.1-423; 43-27, 48-28, 4344 through
48-61; 55-83 through 55-86; 55-88 Lthrough 55-94; 55-88, 55-99, 55-148
through 55-151; 56-120, 56-131, 56-126, 56-127, 61-1 through 61-52,
and all amendments thereof, the sections amended and repealed relat-
ing generally to the same matters. '

COMMENT

This comment and those which follow are the Comments of the Na-
tional Conference of Commissioners on Uniform State Laws and the Ameri-
can Law Institute. Uniformity throughout American jurisdictions is one
of the main objectives of this Code; and that objective cannot be obtained
without substantial uniformity of construction. To aid in uniform con-
struction these Comments set forth the purpose of various provisions of
this Act to promote uniformity, to aid in viewing the Act as an integrated
whole, and to safeguard against misconstruction.

This Act is a revision of the original Uniform Commercial Code pro-
mulgated in 1951 and enacted in Pennsylvania in 1953, effective July 1,
1954 and these Comments are a revision of the original comments, which
were before the Pennsylvania legislature at the time of its adopfion of
the Code. Changes from the text enacted in Pennsylvania in 1953 are
clearly legitimate legislative history, but without explanation such changes
may be misleading, since frequently matters have been omitted as being
implicit without statement and language has been changed or added solely
for clarity. Accordingly, the changes from the original text were pub-
lished, under the title “1956 Recommendations of the Editorial Board for
the Uniform Commercial Code,” early in 1957, with reasons, and these re-
vised Comments were then prepared to restate the statutory purpose in
the Hght of the revision of text.

The subsequent history leading to the 1962 Official Text with Com-
ments is set out in detail in Report No. 1 of the Permanent Editorial Board
for the Uniform Commercial Code. That Report follows the Foreword to
this Edition. (This material not included in this publication—VALC.)
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Hitherto most commercial transactions have been regulated by a num-
ber of uniform laws prepared and promulgated by the National Conference
of Commissioners on Uniform State Laws. These acts, with the dates of
their promulgation by the Conference, are:

Uniform Negotiable INStruments LawW .ooocoooooeeeeeeceeeeereeeeeersavanas 1896
Uniform Warehouse ReceiDts At wvvecieerisiscoeresersesesesesesnsessees 1906
Uniform Sa1es ACh oo e s e et se e s et e eeeee e eeee e ressennens 1906
Uniform Bills of Lading Act .ovveeevieveeis e seesvsessiere e, 1909
Uniform Stock Transfer At et e eeeeeeeees e 1909
Uniform Conditional Sales Ach e ierervreesreceieeeeenessseerenss. 1918
Uniform Trust Receipts Act ..o 1933

Two of these acts were adopted in every American State and the re-
maining acts have had wide acceptance. Each of them has become a seg-
ment of the statutory law relating to commercial transactions. It had been
recognized for some years that these acts needed substantial revision to
keep them in step with modern commercial practices and to integrate each
of them with the others.

The concept of the present Act is that “commercial transactions” is
a single subject of the law, notwithstanding its many facets.

A single transaction may very well involve a econtract for sale, followed
by a sale, the giving of a check or draft for a part of the purchase price,
and the acceptance of some form of security for the balance.

The check or draft may be negotiated and will ultimately pass through
one or more banks for collection.

If the goods are shipped or stored the subject matter of the sale may
be covered by a bill of lading or warehouse receipt or both.

Or it may be that the entire transaction was made pursuant to a letter
of credit either domestic or foreign.

Obviously, every phase of commerce involved is but a part of one
transaction, namely, the sale of and payment for goods.

If, instead of goods in the ordinary sense, the transaction involved
stocks or bonds, some of the phases of the transaction would obviously be
different. Others would be the same. In addition, there are certain addi-
tional formalities incident to the transfer of stocks and bonds from one
owner to another.

This Act purports to deal with all the phases which may ordinarily
arise in the handling of a commercial transaction, from start to finish,

Because of the close relationship of each phase of a complete trans-
action to every other phase, it is believed that each Article of this Act is
cognate to the single broad subject “Commercial Transactions”, and that
this Act is valid under any constitutional provision requiring an act to
deal with only one subject. See, for excellent discussions of the meaning
of “single subject” : House v. Creveling, 147 Tenn. 589, 250 S.W. 357 (1923)
and Commonwealth v. Snyder, 279 Pa. 234, 123 A, 792 (1924).

The preparation of the Act (which § 1-101 denominates the “Uniform
Commercial Code™) was begun as a joint project of The American Law In-
stitute and the National Conference of Commissioners on Uniform State
Laws in 1942. Various drafts were considerad by joint committees of both
bodies and debated by the full membership of each orzanization at annual
meetings.



In the main, the project was made possible, financially, through a large
grant by The Maurice and Laura Falk Foundation of Pittsburgh, Penn-
sylvania, supplemented by contributions from the Beaumont Foundation of
Cleveland, Ohio, and from 98 business and financial concerns and law firms.
Additional funds for final revisions and study were received from the Falk
Foundation and others.

The original drafting and editorial work which led fo the 1952 edition
of the Code was in charge of an Editorial Board of which United States
Circuit Judge Herbert F. Goodrich of Philadelphia was Chairman. The
other members at various times were Professor Karl N. Llewellyn of the
University of Chicago Law School, Walter D. Malcolm, Esquire, of Boston,
John C. Pryor, Esquire, of Burlington, Iowa, Wm. A. Schnader, Esquire,
of Philadelphia, and Harrison Tweed, Esquire, of New York City. In the
final stages of work on the Code, certain questions of policy were submitted
for consideration to an Enlarged Editorial Board consisting at various times
of the foregoing members and Howard L. Barkdull, Esquire, of Cleveland,
Joe C. Barrett, Esquire, of Jonesboro, Arkansas, Robert K. Bell, Esquire,
of Ocean City, N. J., Robert P. Goldman, Esquire, of Cincinnati, Dean
Albert J. Harno of the University of Illinois Law School, Ben W. Heineman,
Esquire, of Chicago, Carlos Israels, Esquire, of New York City, Albert E.
Jenner, Esquire, of Chicago, Arthur Littleton, Esquire, of Philadelphia,
Willard B. Luther, Esquire, of Boston, Kurt F. Pantzer, Esquire, of Indian-
apolis, Indiana, Georze Richter, Jr., Esquire, of Los Angeles, R. Jasper
Smith, Esquire, of Springfield, Missouri, United States Circuit Judge Sterry
Waterman of St. Johnsbury, Vermont, and Charles H. Willard, Esquire, of
New York City. '

_ The Chief Reporter of the Code was Professor Llewellyn, and the
Associate Chief Reporter was Professor Sola Mentschikoff. Final editorial
preparation of the 1952 edition was in the hands of Professor Charles Bunn
of the University of Wisconsin Law School. The Coordinators for the re-
visions leading to this edition were Professors Robert Braucher and A. E.
.Sutherland of the Law School of Harvard University, Professor Braucher
doing the final editorial preparation for this edition.

The actual drafting was done in some cases by practicing lawyers and
in others by teachers of various law schools. The customary procedure
required that before a draft was submitted for discussion to the general
memberships of The American Law Institute and of the National Con-
ference of Commissioners, it was successively approved by three groups.

The first group were the so-called “advisers”, consisting of specially
selected judges, practicing lawyers and law teachers. The advisers met
with the draftsmen on frequent occasions to debate and iron out, not only
the substance but the form and phraseology of the proposed draft.

After the draft was cleared by the advisers, it was meticulously exam-
ined by the next two groups—the Council of The -American Law Institute
and either the Commercial Acts Section or the Property Acts Section of
the Conference of Commissioners.

When these bodies had given their approval to the drafi, it came be-
fore the general membership both of the Instifute and of the Conference
for consideration.

In addition in the final stages leading to this Edition each article was
reviewed and discussed by a special Subcommittee for that article. Recom-
mendations of the Subcommittee were reviewed and acted upon by the
Enlarged Editorial Board, pursuant to authority from the sponsoring
bodies.
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The judges, practicing lawyvers and law teachers who originally acted
either as advisers or as draftsmen were:

Judges: John T. Loughran, of the New York Court of Appeals: Thomas
W. Swan, United States Circuit Judge for the Second Circuit; and the late
John D. Wickhem, of the Supreme Court of Wigconsin,

Practicing lawyers: Dana C. Backus, of New York, N. Y.: Howard L.
Barkdull, of Cleveland, Ohio; Lawrence (3. Bennett, of New York, N. Y.;
Harold F. Birnbaum, of Los Angeles, California; William L. Eagleton. of
Washington, D. C.; H. Vernon Eney, of Baltimore, Maryland; Fairfax
Leary, Jr., of Philadelphia, Pennsylvania; Willard B. Luther, of Boston,
Massachusetts; Walter D. Malcolm, of Boston, Massachusetts; Frederic M.
Miller, of Des Moines, Towa; Hiram Thomas, of New York, N. Y.: Sterry
R. Waterman, of St. Johnshury, Vernmont; and Correlius W. Wickersham,
of New York, N. Y. :

The law teachers were: Ralph J. Baker, of the Harvard Law School:
William E. Britfon, of the University of Illinois Law School: Charles Bunn,
of the University of Wisconsin Law School; Arthur L. Corbin, of Yale
University Law School; Allison Dunham, of Columbia University Law
School; Grant Gilmore, of Yale University Law School; Albert J. Harno,
of the University of Tllinois Law School; Friedrici: Kessler, of the Yale
University Law School; Maurice II. Merrill, of the University of Oklahoma
Law School; William L. Prosser, of the University of California School of
Law: Louis B. Schwartz, of the University of Pennsylvania Law School;
and Bruce Townsend, of the University of Indiana Law School.

The members of the Council of the Institute during the period when
the Commercial Code was under consideration were: Dillon Anderson, of
Houston, Texas; Fletcher R. Andrews, of Cleveland Heights, Ohio; the late
Walter P. Armstrong of Memphis, Tennessee; Franecis M. Bird, of Atlanta,
Georgia; John G, Buchanan, of Pittsburgh, Pennsylvania; Charles Bunn,
- of Madison, Wisconsin; Howard F. Burns, of Cleveland. Ohio; Herbert W.
Clark, of San Francisco, California; R. Ammi Cutter, of Boston, Massachu-
setts; Norris Darrell, of New York. N. Y.: the late John W. Davis, of New
York, N. Y.; Edwin D. Dickinson, of Berkeley, California; IEdward J.
Dimock, of New York, N. Y.; Arthur Dixon, of Chicago, Lilinois; Robert G.
Dodge, of Boston, Massachusetts; the late George Donworth, of Seattle,
Washington; Charles E. Dunbar, Jr., of New Orleans, Louisiana; William
Dean Embree, of New York, N. Y.; Frederick F. Faviile, of Des Moines,
lowa; James Alger Fee, of Portland, Oregon; Gerald F. Flood, of Phila-
delphia, Pennsylvania; H. Eastman Hackney, of Pittsburch, Pennsylvania;
the late Augnstus N. Hand, of New York, N, Y.; Learned Hand, of New
York, N. Y.; Albert J, Harno, of Urbana, Ilinois; the late Farl G. Harrison,
of Philadelphia, Pennsylvania; William V. Hodges, of New York. N. Y.;
Joseph C. Hutcheson, Jr., of Houston, Texas; Laurence M. Hyde, of Jeffer-
son City, Missouri; Willlam J. Jameson, of Billings, Montana; Joseph F.
Johnston, of Birmingham, Alabama; the late William H. Keller. of Lan-
caster, Pennsylvania; the late Daniel N. Kirby, of St. Louis, Missouri:
Monte M. Lemann, of New Orleans, Louisiana; the late William Draper
Lewis, of Philadelphia. Pennsyivaria; the late Henrv T. Lummus, of
Swampscott, Massachusetts; William L. Marbury, of Baltimore, Maryland:
Robert N. Miller, of Washington, D. C.; the late William D. Mitchell, of
New York, N. Y.; John J. Parker, of Charlotte, North Carolina; Thomas L
Parkinson, of New York, N. Y.; George Wharton Pepper, of Philadeiphia,
~ Pennsylvania; Timothy N. Pfeiffer. of New York, N. Y.: Orie L. Phillipz,

of Denver, Colorado; Frederick D. G. Ribble, of Charlottesville, Virginia;
William A. Schnader, of Philadelphia, Pennsylvania; Bernard G. Sagal, of
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Philadelphia, Pennsylvania; Austin W. Secott, of Cambridge, Massachu-
setts; the late Harry Shulman, of New Haven, Connecticut; Henry Upson
Sims, of Birmingham, Alabama; the late Sydney Smith, of Jackson, Mis-
sissippi; Eugene B. Strassburger, of Pittsburgh, Pennsylvania; Thomas W.
Swan, of Guilford, Connecticut; the late Thomas Day Thacher, of New
York, N. Y.; Floyd E. Thompson, of Chicago, Tllinois ; the late Edgar Bron-
son Tolman, of Chicago, Illinois; the late Robert B. Tunstall, of Norfolk,
Virginia; the late Arthur J. Tuttle, of Detroit, Michigan; IHarrison Tweed,
of New York, N. Y.; Cornelius W. Wickersham, of New York, N. Y.; the
late John D. Wickhem, of Madison, Wisconsin; Raymond 8. Wilkins, of
Boston, Massachusetts; Charles II. Willard, of New York, N. Y.: Laurens
Williams, of Washington, D. C.; Edward L. Wright, of Little Rock, Arkan-
sas; and Charles E. Wyzanski, Jr., of Boston, Massachusgetts.

. The members of the Conference's Commercial Acts Section during the
same period were: Howard L. Barkdull, of Cleveland, Ohio; the late William
L. Beers, of New Haven, Connecticut; Charles R. Hardin, of Newark, New
Jersey; Frank E. Horack, Jr., of Bloomington, Indiana; L. Barrett J ones,
of Jackson, Mississippi; Karl N. Llewellyn, now of Chicago, Illinois; Willard
B. Lauther, of Boston, Massachusetts; William G. McLaren, of Seattle,
Washington; Frederic M. Miller, of Des Moines, lowa; William L. Prosser,
of Berkeley, California; Arthur E. Sutherland, Jr., now of Cambridge, Mas-
sachusetts; O. H. Thormodsgard, of University. North Dakota: Sterry R.
Waterman, of St. Johnsbury, Vermont; and Edward L. Wright, of Little
Rock, Arkansas,

The members of the Conference’s Property Acts Section during the
period when it cooperated in the consideration of the Code were: Joe C.
Barrett, of Jonesborn, Arkansas; the late William L. Beers, of New Haven,
Connecticut; Boyd M. Benson, of Huron, South Dakota; George G. Bogert,
now of San Francisco, California; C. Walter Cole, of Towson, Marvland;
John A. Daly, of Boston, Massachusetts; William L. Eagleton, of Washing-
ton, D. C.; H. Vernon Eney, of Baltimore, Maryland; Spencer A, Gard, of
Tola, Kansas; Homer B. Harris, of Lincoln, Illinois; W. J. J ameson, of Bii-
lings, Montana; the late Sherman R. Moulton, of Burlington, Vermont; J.
C. Pryor, of Burlington, Towa; the late C. M. A. Rogers, of Mohile, Alabama;
Muarray M. Shoemaker, of Cincinnati, Chio; and Greenberry Simmons, of
Louisville, Kentucky,

The members of the Subcommittees which considered the various
articles of the Code in the work leading to the 1958 Edition were:

Article 1: Charles H. Willard, Esquire, Chairman, of New York, New
York; Professor Charles Bunn of the University of Wisconsin Law School,
Madison, Wisconsin; Mahlon E. Lewis, Esquire, of Pittsburgh, Pennsyl-
vania,

Article 2: Professor Robert Braucher, Chairman, of the Law School of
Harvard University, Cambridge, Massachusetts; Professor Karl N. Llewel-
lyn, of the Law School of the University of Chicago, Chicago, Hlinois; Ber-
nard D. Broeker, Esquire, of Bethlehem, Pennsyivania; Frank T. Dierson,
Esquire, of New York, New York.

Article 3: Professor A. E. Sutherland, Chairman, of the Law School of
Harvard University, Cambridge, Massachusetts : William E. Emblidge, Es-
quire, of Buffalo, New York; John J. Clarke, Esquire, of the Federal Re-
serve Bank of New York, New York; James V. Vergari, Esquire, of Federal
Reserve Bank of Philadelphia, Philadelphia, Pennsylvania.
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Article 4: Walter D, Maleolm, Esquire, Chairman, of Boston, Massa-
chusetts; James V. Vergari, Esquire; John J. Clarke, Esquire; Henry J.
Bailey, ITI, Esquire, of the Federal Reserve Bank of New York, New York;
Rolin C. Huggins, Esquire, Chicago, Illinois; Carl W. Funk, Esquire, of
Philadeiphia, Pennsylvania. :

Article 5: Arthur Littleton, Esquire, Chairman, Philadelphia, Pennsyl-
vania; Mr. Horace M. Chadsey, Vice-President of the First National Bank
of Boston; Arthur F. McCarthy, Esquire, of Philadelphia, Pennsylvania;
Professor Soia Mentschikoff, of the University of Chicago Law School,
Chicago, Illinois. In addition, the following acted as an Advisory Committee
to the Artficle 5 Subcommittee: Ernest A. Carlson, of the Continental
Illinois National Bank and Trust Company, Chicago, Illinois; John E. Corri-
gan, Jr., of the First National Bank of Chicago; Guy A. Crum, of the First
National Bank of Chicago; Louis F. Dempsey, of the Northern Trust Cem-
pany, Chicago, Illinois; Gerard E. Xeidel, of the American National Bank
and Trust Company of Chicago; Robert W. Maynard, of the Harris Trust
and Savings Bank, Chicago, Illinois.

Article 6: Professor Charles Bunn, Chairman: Fugene B. Strass-
burger, Esquire, of Pittsburgh, Pennsylvania.

Article 7: Professor Robert Braucher, Chairman; John C. Pryvor, Es-
quire, of Burlington, Towa.

Article 8: Carlos Israels, Esquire, Chairman, of New York, New York;
Professor Soia Mentschikoff; Eliot B. Thomas, Esquire, of Philadelphia.
Pennsylvania; Fred B. Lund, Esquire, of Boston, Massachusetts.

Article 9: J. Francis Ireton, Esquire, Chairman, of Baltimore, Mary-
land; Homer L. Kripke, Esquire, of New York, New York: Anthony G.
Felix, Jr.. Esquire, of Philadeiphia, Pennsylvania; Peter F. Coogan, Es-
quire, of Boston, Massachusetts; Professor Grant Gilmore, of Yale Univer-
sity Law School, New Haven, Connecticut; Harold F. Birnbaum, Esquire,
of Los Angeles, California; Richard R. Winters, Esquire, of Pittsburgh,
Pennsylvania; Professor John Hanna, of the Law School of Columbia Uni-
versity, New York, New York.

In addition there were informal consultants much too numerous to
mention who frequently advised those working on the Code to insure a
workable set of laws. In this latter class were included practicing lawyers,
hard-headed businessmen and operating bankers, who contributed gener-
ously of their time and knowledge so that, not only current business prac-
tice, but foreseeable future developments would be covered.

Committees of several Bar Associations, and in particular a committee
of the Section of Corporation, Banking and Business Law of the American
Bar Association, of which Mr. Walter D. Malcolm of Boston was chairman,
considered the various drafts of the Code and made valuable suggestions.
After final approval of the Code by the Institute and the Conference, and

in accordance with the practice of the Conference, the completed Code was
- submitted to the American Bar Association and was approved by the House
of Delegates of that Association.



ARTICLE 1
GENERAL PROVISIONS

PART 1

SHORT TITLE, CONSTRUCTION, APPLICATION AND
SUBJECT MATTER OF THE ACT

§ 1-101. Short Title. This Act shall be known and may be cited as
Uniform Commercial Code.

COMMENT: Each Article of the Code (except this Articie and Article 10) may
also be cited by its own short title. See §§ 2-101, 3-101, 4-101, 5-101, 6-101, 7-101,
8-101 and 9-101.

VIRGINIA ANNOTATIONS

Prior Statutes: None.
§ 1-102. Purposes; Rules of Construetion; Variation by Agreement.

(1) This Act shall be liberally construed and applied to promote its
underlying purposes and policies,

(2) Underlying purposes and policies of this Act are

. {a) to simplify, clarify and modernize the law governing commercial
transactions;

(b) to permit the continued expansion of commercial practices
through custom, usage and agreement of the parties;

(¢} to make uniform the law among the various jurisdictions.

(3} The effect of provisions of this Act may be varied by agreement,
except as otherwise provided in this Act and except that the obligations of
good faith, diligence, reasonableness and care prescribed by this Act may
not be disclaimed by agreement hut the parties may by agreement deter-
mine the standards by which the performance of such obligations is to be
measured if such standards are not manifestly unreasonable.

(4) The presence in certain provisions of this Act of the words “un-
less otherwise agreed” or words of similar import does not imply that the
effect of other provisions may not be varied by agreement under subsection

(3).
(5} In this Act unless the context otherwise requires

~ (a) words in the singular number include the plural, and in the plural
include the singular;

* (b} words of the masculine gender include the feminine and the neu-
ter, and when the sense so indicates words of the neuter gender may refer
to any gender.

COMMENT': Prior Uniform Statutory Provision: § 74, Uniform Sales Act; § 57,
Uniform Warehouse Receipts Act; § 52, Uniform Bills of Lading Act; § 19, Uni-
form Stock Transfer Act.

Changea: Rephrased and new material added.

l;lurp(Jses of Changes: 1. Subsections (1) and (2) are intended to make it clear
that:

This Aect is drawn to provide flexibility so that, since it is intended to be a semi-
permanent piece of legislation, it will provide its own machinery for expansion
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of commercial practices. It is intended to make it possible for the law embodied in
this Act to be developed by the courts in the light of unforeseen and new
circumstances and practices, However, the proper construction of the Aet requires
that its interpretation and application be limited to its reason.

Courts have been careful to keep broad acts from being hampered in their effects
by later acts of limited secope. Pncific Woel Growers v. Draper & Co., 158 Or. 1,
73 P.2d 1391 (1937), and compare § 1-104, They have recognized the policies
embodied in an act as applizable in reason to subject-matter which was not
expressly included in the language of the act, Commercial Nat, Bank of New
Orleans v. Canal-Louisiana Bank & Trust Co., 239 U.S. 520, 36 5.Ct. 194, 60
L.Ed. 417 {1916} (bona fide purchase policy of Uniform Warshouse Receipts Act
extended to case not covered but of equivalent nature). They have done the same
where reason and policy so required, even where the subject-matter had been
intentionally exeluded from the act in general. Agar v. Ordz, 264 N.Y. 248, 190
N.E, 479 (1934) (Uniform Sales Act change in seller’s remedies applied to contract
for sale of choses in action even though the general coverzge of that Act was
intentionally limited to goods “other than things in action.”) They have im-
plemented a statutory policy with liberal and useful remedies not provided in the
statutory text. They have disregarded a statutory Hmitation of remedy where
the reason of the limitation did not apply. Fiterman v. J. N. Johnson & Co., 156
Minn. 201, 194 N.W. 399 (1923) (requirsment of return of the goods as a condition
to rescission for breach of warranty; also, partial reseission zllowed). Nothing
in this Aect stands in the way of the eontinuanee of such action by the courts.

The Act should be construed in accordance with its underlying purposes and
policies. The text of each section should be read in the light of the purpose and
policy of the rule or principle in guestion, as also of the Act as a whole, and the
application of the languaze should be construed narrowly or broadly, as the case
may be, in conformity with the purposes and policies involved.

2. Subsection (3) states affirmatively at the outset that freedom of contract is a
principle of the Code: “the effect” of its provisions may be varied by “agreement.”
The meaning of the statute itself must be found in its text, including its defini-
tions, and in appropriate extrinsie aids; it cannot be varied by agreement. But the
Code seeks to avoid the type of interference with evolutionary growth found in
Manhattan Co. v. Morgan, 242 N.Y. 38, 150 N.I. 594 (1926). Thus private parties
cannot make an instrument negotiable within the meaning of Article 3 except as
provided in § 3-104; nor can they change the meaning of such terms as “hona
fide purchaser,” “holder in due course,” or “due negotiation,” as used in this Act.
But an agreement can change the legal consequences which would otherwise flow
from the provisions of the Act. “Agreement” here includes the effect given to
course of dealing, usage of trade and course of performance by §§ 1-201, 1-205
and 2-208; the effect of an agreement on the rights of third narties is left to
specific provisions of this Aet and to supplementary prineiples applicable under
the next section. The rights of third parties under § 9-301 when a seeurity
interest is unperfected, for example, cannot be destroyed by a clause in the
security agreement. :

This principle of freedom of contract is subject to specific exceptions Tound else-
where in the Act and to the general exception stated here. The specific exceptions
vary in explicitness: the statute of frauds found in § 2-201, for example, does not
explicitly preclude oral waiver of the requirement of a writing, but a fair reading
denies enforcement to such a walver as part of the “contrz2ct” made unenforce.
able; § 9-501(3}, on the other hand, is quite explicit. Under the exception for *“the
obligations of good faith, diligence, reazonableness and care prescribed by this
Act,” provisions of the Act preseribing such obligations are not to be diselaimed.
However, the section also recognizes the prevailing practice of having agreements
set forth standards by which due diligence is measured and explicitly provides
that, in the absence of a showing that the standards manifestly are unreasonable,
the agreement controls. In this connection, § 1-205 incorporating into the agree-
ment prior course of dealing and usages of trade ig of particular importance,

3. Subsection {4) is intended to make it clear that, as a matter of drafting, words
such as “unless otherwise agreed” have been used to avoid contraversy as to
whether the subject matter of a particular section does or does not fall within the
excentions to subsection (3), but absence of such words contains no negative
implication since under subsection (3) the general and residual rule is that the
effect of all provigions of the Act may be varied by agreement.

4, Subseetion (5) is modelled on 1 U.8.C. § 1 and New York General Construe.
rion Law §§ 22 and 35.
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VIRGINIA ANNOTATIONS

Prior Statutes: Code 1050, &8 61-3 (warchouse receipts); 13.1-420 {siock frans-
fers); 1-123{15) and (7).

Comment: The males of construction contained in gabsection 1-102(8) {elatiﬁg to
Eﬂéﬁ%@!}” and gender are consistent with the rules set forth in Code 1950, § 1-13(15)
and (7).

§ 1-103. Supplementary General Principles of Law Applicable. Unless
displaced by the particular provisions of this Act, the principles of law and
equity, including the Jaw merchant and the law relative to capacity to con-
tract, prineipal and agent, estoppel, frand, misrepresentation, duress, coer-
clon, mistake, bankruptey, or other validating or invalidating cause shall
supplement its provisions.

COMMENT: Prior Uniform Statutery Prevision: §§ 2 and 73, Uniform Sales Act:
§ 196, Uniform Negotiable Instruments Act; § 56, Uniform Warshouse Receipts
Act; § 51, Uniform RBills of Lading Act; § 18, Uniform Stock Transfer Act.

Changes: Rephraged, the reference to “estoppel™ and “validaiing” being new.

Purposes of Changes: 1. While this section indicates the continued applicability
to commereial contracts of all supplemental hodies of law except insofar as they
are explicitly displaced by this Act, the principle has been stated in more defail
ard the phrasing snlarged te maks it clear that the “vaiidating”, as well as the
“invulidating” eauses referred te in the prior uniform statutory provisions, are
inclnded here. “Validating™ a8 used here in conjunction with “invalidating” is not
Intended as 2 narrow word confined te original validation, bul extemds to cover any
Factor which at any time or in ony manner renders or helps to render valid any
right or transaction,

2. The general law of capacity is continued by express mention to make ¢lear that
& 2 of the old UUniform Sales Act {oritted in this Ast as stating no matter not
contained in the general law) is also consclidated in the present seetion. Hence,
where a statute limits the capacity of 3 non-complying ecrporation to sue, this is
squally applicable te contracts of sale to which such ¢orporation is a party.

3, The ligting given in this section I8 merely Hustrative; no Usting could be
exhanstive. Nor is the fact that in some sections particular circumstances have
led to express reference to other flelds of law intended at any time to suggest the
negation of the general application of the principles of thiz section.

YIRGINIA ANNOTATIONS

Prior Statutes: Code 19580, §8 £-549 (negotiable instrumsnts); 61-2 {warshouse
receipts)) 18.1-418 (stock transfers).

§ 1-164. Construciion Against Implicit Repeal. Thizs Act being a gen-
eral act intended as 2 unified coverage of its subject matter, no part of it
shall be deemed to be impliedly repealed by subsequent legislation if such
construction can reasonably be avoided.

COMMENT: Prior Uniferm Statutory Provision: None.

Purposes: To express the policy that no Act, which bears evidence of earefully
congidered permanent regulative intention should lightly be regarded as im-
pliedly repealed by subssquent legislation. This Act, earefully integrated and
intended as a uniform codification of permanent character covering an entire
“field™ of law, iz te be regarded as particularly resistant to implied repeal. Sse
Pacific Wool Growers v, Draper & Co., 168 Or. 1, 73 P24 1351 (1837).

YIRGINIA ANNOTATIONS
Prior Statutes: None.

§ 1-105. Territorial Application of the Act; Parties’ Power {6 Choose
Applieable Law. (1) Except as provided hereafter in this section, when a
transaction bears a reasonable relation to this Siate and also to ancther
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state or nation the parties may agree that the law either of this State or of
such other state or nation shall govern their richts and duties. Failing
such agreement this Act applies to transactions bearing an appropriate
refation to this State. :

(2) Where one of the following provisions of this Act specifies the
applicable law, that provision governs and a contrary agreement is effective
onl; to the extent psrmitted by the law {including the confict of laws
rules) so specified:

Rights of creditors against soid goods. § 2-402.

Applicability of the Article on Bank Deposits and Collections. § 4-102.
Bulk transfers subject to the Article on Bulk Transfers. § £-102.
Applicability of the Arficle on Investment Securities. § 8-144.

Policy and scope of the Article on Secured Transaciions. §§ 9-102 and
9-103.

COMMENT : Prior Uniform Statntory Provision: None.

Purposes: 1. Subsection (1) states affirmatively the right of the parties to a
multi-state transaction or a iransaction involving foreign trade to choose their
own law. That right is subject to the firm rules stated in the six sections listed
in subsection (2), and is limited to jurisdictions to which the transastion bears a
“reasonable relation.” In general, the test of “reasonable relation” is similar to
that laid down by the Supreme Court in Seeman v. Philadelphia Warshouse Co.,
274 U.S. 403, 47 S.Ct. 626, 71 L. Ed. 1123 (1927). Ordinarily the law chosen must
be that of a jurisdiction where a significant encugh portion of the maiing or per-
formance of the contract is to oceur or occurs. But an agreement as to choice of
law may sometimes take effect as a shorthand expression of the imient of the
parties as to matters governed by their agreement, even though the itransaction
has no significant contaet with the jurisdiction chosen.

2. Where there is no agreement as to the governing law, the Act i= applicable
to any transaction having an “appropriate” relation to any state whick enaets it.
Of course the Act applies to any transaction whieh takes place in its entirety in a
state which has enacted the Act. But the mere fact that suit is brought In a state
does not make it appropriate to apply the substantive law of that state. Cases
where 1 relation to the enacting state is not “appropriate” include, far example,
those where the parties have dearly contracted on the basis of some other law,
as where the law of the place of contracting and the law of the place of con-
templated performance are the same and are contrary to the law under the Code.

3. Where a transaction has significant contacts with a state which kas enacied
the Act and also with other jurisdictions, the gquestion what relation is “appro-
priate” is Jeft to judieial decision. In deciding that question, the court is not
strictly bound by precedents established in cther contexts. Thus a cenflict-of-laws
‘decision refusing to apply a puvely local statute or rule of law to 2 particular
multi-state {ransaction may not be valid precedent for refusal to appiy the Code
in an analegous situation. Appiication of the Code in such circumstanres may be
Jjustified by its comprehensiveness, by the policy of uniformity, and by the faet
that it is in large part a reformulation and restatement of the law merchant and
of the understanding of a business community which transcends state and even
national boundaries. Compare Global Commerce Corp. v. Clark-Babbitt Industries,
Inc.,, 239 F.2d 716, 719 (2d Cir.1956). In particular, where a iransazction is
governed in large part by the Code, application of another law to some detail of
performance because of an accident of geography may violste the commercial
understanding of the parties.

4. The Act does not attempt to preseribe choice-of-law rules for states which do
not enact it, but this section dees not prevent application of the Act in 2 eourt
of such a state. Common-law ¢hoice of law often rests on policies of giving effect
to agreements and of uniformity of result regardless of where suit is brought. To
the extent that such policies prevail, the relevant considerations are similar in
such a court te those outlined above,

. Subsection (2} spells out essential limitations on the parties’ righ* to chooge
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the applicable law. Especially in Article 9 parties taking a security interest or
asked to extend credit which may be subject to a security interest must have
sure ways to find out whether and where to file and where to icok for pessible
existing filings.

YIRGINIA ANNOTATIONS
Prior Statutes: None.

Comment: The approach of the UCC is consistent with the principles expressed
in Poole v. Perkins, 126 Va. 331, 101 8.E. 240, 13 A.L.R. 1509 (1919), in which
effect was given to the intentions of the parties. The case was followed in
In the Matter of Lincoln Industries, Inc., 166 F. Supp. 240, 243 {W.D. Va. 1958).
Similarly, the UCC is consistent with R. 3. Oglesby Co. v. Bank of New York, 114
Va. 663, 77 S.E. 468 (1913), holding a New York instrument, which ecalled for
payment of reasonable attormey fees, to be enforceable in Virginia according to
its terms, even if such a term would not be valid in Virginia. The section is also
congistent with Fourth Nat’l Bank of Montgomery, Alabama v. Bragg, 127 Va.
47, 102 S.E. 452 (1920}, which applied the law of the place wbere the bank took
an instrument from its customer for collection to determine whether the bank was
a purchaser or an agent.

§ 1-106. Remedies to Be Liberally Administered. (1) The remedies
provided by this Act shall be liberally administered to the end that the
agorieved party may be put in as good a position as if the other party had
fully performed but neither consequential or special nor penal damages
may be had except as specifically provided in this Act or by other rule of
law.

(2) Any right or obligation declared by this Act is enforceable by
action unless the provision declaring it specifies a different and limited
effect.

COMMENT: Prior Uniform Statutory Provision: Subsection {1)—none; Subsection
(2)—§ 72, Uniform Sales Act.

Changes: Reworded.

Purposes of Changes and New Matter: Subsection (1) is intended to effect three
things:

1. First, to negate the unduly narrow or technical interpretation of some remedial
provisions of prior legislation by providing that the remedies in this Aet are
to be liberally administered to the end stated in the section. Second, to make it
clear that compensatory damages are limited to compensation. They do not
include consequential or special damages, or penal damages; and the Act else-
where makes it clear that damages must be minimized, Cf. §§ 1-203, 2-706(1),
and 2-T12(2). The third purpose of subsection (1) is to reject any doctrine that
damages must be caleulable with mathematical accuracy. Compensatory damages
are often at best approximate: they have to be proved with whatever definiteness
and accuracy the facts permit, but no more. Cf. § 2-204(3).

2. Under subsection (2) any right or oblization described in this Act is enforce-
able by court action, even though no remedy may be expressly provided, unless a
particular provision specifies a different and limited effect. Whether speeific
performance or other equitable relief is available is determined not hy this section
but by specific provisions and by supplementary principles. Cf. §§ 1-103, 2-T16.

3. “Consequential” or “special” damages and “penal” damages are not defined in
terms in the Code, but are used in the sense given them by the leading cases on
the subject.

Cross References:

8§ 1-103, 1-203, 2-204(3), 2.701, 2-T06(1), 2-7T12{(2) and 2-T15.
Definitional Cross References:

“Action”. § 1-201.

“Ageorieved party”. § 1-201L

“Party”. § 1-201.

“Remedy”. § 1-201,
“Rights”. § 1-201.
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VIRGINIA ANNOTATIONS

Prior Statutes: None.

§ 1-107, Waiver or Renunciation of Claim or Right After Breach.
Any claim or richt arising out of an alleged breach can be discharged in
whole or in part without consideration by a written walver or renuonciation
signed and delivered by the aggrieved party.

COMMENT: Prior Uniform Statutory Proevision: Compare § 1, Uniform Written
Obligations Act; §§ 112(31, 12042} and 122, Uniform Negotiable Instruments Law,

Purposes: This sestion makes consideration unnecessary to the effective renuncia-
tion or waiver of righta or ceims arising out of an zlleged breach of a com-
mereial contract where gueh renunciasion is in writing and signed and delivered
by the aggrieved party. Its provisions, however, must be read in conjunction with
the section imposing an obligation of good faith. (§ 1-208). There may, of ¢ourse,
also be an oral renuneciation or waiver sustained by consideration but subject
to Statute of Frauds provisions and to the section of Article 2 on Bales desling
with the modification of signed writings {§ 2-208). Ag is made express in the
intier section this Act fully recognizes the effectiveness of waiver and estoppel

Cross References:
82 1-203, 2201 and 2-269. And see § 2-710.
Definitional Cross References:
* A pprioved party”, & 1-201,
“Rights”, § 1-201.
“Bigned”. § 1-20L
“Written”, § 1-201.
FIRGINIA ANNOTATIONS
Prior Statutes: Compare Code 1950, §§ 8-472, 6-478, and 6-475.

§ 1-108. Severability. If any provision or clause of this Act or appli-
cation thereof to any person or circumstances is held invalid, such invalidi-
ty shall not affect other provisions or apolications of the Act which ean be
given effect without the invalid provision or application, and to this end
the provisions of this Act are declared to he severable,

COMMENT: This is the modei severability section recommended by the National
Conference of Uomimissioners on Uniform State Laws for inclusion in all acts of
SXLERTVE SCOpe.

Definitional Cross Reference:
“Peraon”, § 1-201L

VIRGINIA ANNOTATIONS

Prior Statutes: None.

§ 1-109. Section Captions. Section captions are parts of this Act
COMMENT: Prier Uniform Statutory Provision: None,
Purposes: To make explicit in all jurisdictions that seetion captions are a part of
the text of thizs Aet and not mere surplusage.

VIRGINTA ANBOTATIONS
Prior Statutes: Code 1950, § 1-13{8).

Comment: Under Code 1980, § 1-13(9}, headlines of sections in the Code of
Virginia are not %itles, unless expressly se provided. Since this section of the
TICC does so expressly provide, zae seetion captions »f the UCT are parts of
the Act,
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PART 2

GENERAL DEFINITIONS AND PRINCIPLES
OF INTERPRETATION

§ 1-201. General Definitions. Subject to additional definitions contained
in the subsequent Articles of this Act which are applicable to specific
Articles or Parts thereof, and unless the context otherwise requires, in this
Act:

(1) “Action” in the sense of a judicial proceeding includes recoup-
ment, counterclaim, set-off, suit in equity and any other proceedings in
which rights are determined.

(2) “Aggrieved party” means a party entitled to resort to a remedy.

(8) “Agreement” means the bargain of the parties in fact as found in
their language or by implication from other circumstances including course
of dealing or usuage of trade or course of performance as provided in this
Act (§§ 1-205 and 2-208). Whether an agreement has legal consequences
is determined by the provisions of this Act, if applicable; otherwise by the
law of contracts (§ 1-103). (Compare “Contract”.)

' (4) “Bank” means any person engaged in the business of banking.

(5) “Bearer” means the person in possession of an instrument, docu-
ment of title, or security payable to bearer or indorsed in blank.

(6) “Bill of lading” means a document evidencing the receipt of goods
for shipment issued by a person engaged in the business of transporting
or forwarding goods, and includes an airbill. “Airbill” means a document
serving for air transportation as a bill of lading does for marine or rail
transportation, and includes an air consignment note or air waybill,

(7) “Branch” includes a separately incorporated foreign branch of a
bank.

(8) “Burden of establishing” a fact means the burden of persuading
the triers of fact that the existence of the fact is more probable than its
non-existence.

(9) “Buyer in ordinary course of business” means a person who in
good faith and without knowledge that the sale to him is in violation of
the ownership rights or security interest of a third party in the goods
buys in ordinary course from a person in the business of selling goods of
that kind but does not include a pawnbroker. “Buying” may be for cash
or by exchange of other property or on secured or unsecured credit and
includes receiving goods or documents of title under a pre-existing con-
tract for sale but does not include a transfer in bulk or as security for or
in total or partial satisfaction of a money debt.

(10) “Conspicuous”: A term or clause is conspicuous when it is so
written that a reasonable person against whom it is to operate ought to
have noticed it. A printed heading in capitals {as: NON-NEGOTIABLE BILL
- oF LADING) is conspicuous. Language in the body of a form is “conspicu-
ous” if it is in larger or other contrasting type or color. But in a telegram
any stated term is “conspicuous”. Whether a term or clause is “conspicu-
ous” or not is for decision by the court.

(11) “Contract” means the total legal obligation which results from
the parties’ agreement as affected by this Act and any other applicable
rules of law. (Compare “Agreement”.)
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{12) “Creditor” includes a general creditor, a secured creditor, a Hen
creditor and any representative of creditors, including an assignee for the
benefit of creditors, a trustee in bankrupicy, a receiver in equity and an
executor or adminigtrator of an insolvent debtor’s or assignor's estate.

{13) “Defendant’” inciudes a person in the position of defendant in a
cross-action or counferciaim.

(14) “Delivery” with respect fo ingtruments, documents of title,
chattel paper or securities means voluntary transfer of possession,

(181 “Document of title” includes bill of lading, dock warrant, dock re-
reipt, warchouse receipt or order for the delivery of goods, and also any
other document which in the regular course of business or finaneiny s
treated as adeguaiely evidencing that the person In poszession of it is en-
titled to receive, hold and dispose of the document and the gpoods it covers.
To be a document of title a document must purport to be issued by or ad-
dressed to a bailee and purport to cover goods in the bailee’s possession
which are either identified or are funigible portions of an identified mass.

(18} “Fault” means wrongful act, omission or breach.

{17) “Fungible” with respect to goods or securities means goods or
gecurities of which any unit is, by nature or usage of trade, the equivalent
of any other like unit. (roods which are not fungible shall be deemed fungi-
ble for the purposes of this Aect to the extent that under a particular agree-
ment or document anlike units are treated as equivalents.

{18} “Genuine” means free of forgery or counterfeiting.

{11 “Good faith” means honesty in fact in the conduet or transaction
_concerned, :

{20} "Holder” means a perzon who i3 in possession of a document of
title or an instrument or an investment security drawn, issued or indorsed
to him or to his order or to bearer or in blank.

{213 To “honor™ is to pay or to accept and pay, or where a cradit so
engages to purchase or diseount a draft complying with the terms of the
credit.

(22) “Insolvency proceedings” includes any assignment {or the bene-
fit of creditors or other proceedings intended to lguidate or rehabilitate
the estate of the person involved.

{238} A person i3 “insclvent”™ who either has ceased to pay his depis
in the ordinary course of business or cannot pay his debts as they become
due or is inselvent within the meaning of the {ederal bankruptey law.

(24) “Money” means 2 medium of exchange authorized or adopted by
a domestic or foreign government as a part of its currency.

(25) A person has “notice” of a fact when
{a} he has actual knowladge of it; or
{b) he has received a notice or notification of it; or

{¢} from all the facts and cireumatances known fto him at the time
in guestion ie hag reason to know that it exists,

A person “knows” or has “‘knowledge” of a fact when he has actual
knowledge of it. “Discover’” or “learn” or a word or phrase of similar im-
port refers to kmowledge rather than to reason to know. The time angd cir-
cumstances under which a notice or notification may cease {o be effective
are not determined by this Aect.



(26) A person “notifies” or “gives” a notice or notification to another
by taking such steps as may be reasonably required to inform the other
in ordinary course whether or not such other actually comes to know of it.
A person “receives” a notice or notification when

(a) it comes to his attention; or

(b) it is duly delivered at the place of business through which the
contract was made or at any other place held out by him as the place for
receipt of such communications.

(27) Notice, knowledge or a notice or notification received by an
organization is effective for a partienlar transaction from the time when
it is brought to the attention of the individual conducting that transaction,
and in any event from the time when it would have been brought to his
attention if the organization had exercised due diligence. An organization
exercises due diligence if it maintains reasonable routines for communi-
cating significant information to the person conducting the transaction
and there is reasonable compliance with the routines. Due diligence does
not require an individual acting for the organization to cormmmunicate in-
formation unless such communication is part of his regular duties or unless
he has reason to know of the transaction and that the transaction would
be materially affected by the information.

{28) “Organization” includes a corporation, government or govern-
mental subdivision or agency, business trust, estate, trust, partnership or
association, two or more persons having a joint or common interest, or any
other legal or commercial entity.

(29) “Party”, as distinet from “third party”, means a person who has
engaged in a transaction or made an agreement within this Act.

(30) “Person” includes an individual or an organization (See § 1-102).

(31) “Presumption” or “presumed” means that the trier of fact must
find the existence of the fact presumed unless and until evidence is intro-
duced which would support a finding of its non-existence. :

(32) “Purchase” includes taking by sale, discount, negotiation, mort-
gage, pledge, lien, issue or re-igsue, gift or any other voluntary transaction
creating an interest in property.

(33) “Purchaser” means a person who takes by purchase.

(34) “Remedy” means any remedial right to which an aggrieved
party is entitled with or without resort to a tribupal.

(35) “Representative” includes an agent, an officer of a corporation
or association, and a trustee, executor or administrator of an estate, or
any other person empowered to act for another.

(36) “Rights” includes remedies.

(37) “Security interest” means an interest in personal property or
fixtures which secures payment or performance of an obligation. The reten-
tion or reservation of title by a seller of goods notwithstanding shipment
or delivery to the buyer (§ 2-401) is lirnited in effect to a reservation of a
“security interest”. The term also includes any interest of a buyer of ac-
counts, chattel paper, or contract rights which is subject to Article 9. The
special property interest of a buyer of goods on identification of such goods
to a contract for sale under § 2-401 is not a ‘“‘security interest”, but a buyer
may also acquire a “security interest” by complying with Article 9. Unless
a lease or consignment is intended as security, reservation of title there-
under is not a “security interest” but a consignment is in any event sub-
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ject to the provisions on consignment saleg (§ 2-326). Whether a lease is
intended as security is to be determined by the facts of each case; how-
ever, (a) the inclusion of an option to purchase does not of itself make the
lease one intended for security, and (b) an agreement that upon compliance
with the terms of the lease the lessee zhall become or hag the option to
become the owner of the property for no additional consideration or for a
nominal consideration does make the lease one intended for security.

(38) “Send” in connection with any writing or notice means fo deposit
in the mail or deliver for transmission by any other usual means of com-
munication with postage or cost of transmission provided for and properly
addressed and in the case of an instrument to an address specified thereon
or otherwise agreed, or if there be none to any address reasonable under
the circumstances. The receipt of any writing or notice within the time
at which it would have arrived if properly sent has the eifect of a proper
sending,

(32) “Sioned” includes any symbol executed or adopted by a party
with present intentisn to authenticate a writing.

{40} “Surety” includes guarantor.

(41) “Telegram” includes a message transmitted by radio, teletype,
cable, any mechanical method of transmission, or the like,

(42} “Term” means that portion of an agreement which relates to a
particular matter.

(43) “Unauthorized” signature or indorsement means one made with-
out actual, implied or apparent authority and includes a forgery.

(44) “Value”. Except as otherwise provided with respect to nego-
tiable instruments and bank collections {(§§ 3-208, 4-208 and 4-209) a person
gives “value” for rights if he acquires them

(a) in return for a binding commitment to extend credit or for the ex-
tension of immediately available credit whether or not drawn upon and
whether or not a charge-back is provided for in the event of difficulties
in collection; or

(b} as security for or in total or partial satisfaction of a pre-existing
claim; or

(¢) by accepting delivery pursuant to a pre-existing contract for pur-
chase; or

(d) generally, in return for any consideration sufficient to swpport a
simple contract.

(45) “Warehouse receipt’” means a receipt issued by a person engaged
in the business of storing goods for hire.

(46) “Written” or ‘“writing” includes printing, typewriting or any
other intentional reduction to tangible form.

COMMENT: Prior Uniform Statutory Provision, Changes and New Matter:

1. “Action”. See similar definitions in § 191, Uniform Negotiable Instrurnents
Law; § 76, Uniform Sales Act; § 58, Uniform Warehouse Receipts Act; § 53, Uni-
form Rills of Lading Act. The definition has been rephrased and enlarged.

2. “Aggrieved party”. New.

3. “Agreement”. New. As used in this Act the word is intended to include full
recognition of usage of trade, course of dealing, course of performance and the
surrounding circumstances as effective parts thersof, and of any agzreement
permitted under the provisions of this Act to displace 2 stated rule of law.

4. “Bank™ See § 191, Uniform Negotiable Instruments Law.
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5. “Besrer”, From § 191, Uniform Negotiable Inst’;rﬁments Law. The prior
definition has been broadened.

6. “Bill of Lading”. See similar definitions In § 1, Uniform Bills of Lading Act.
The definition has been enlarged fo inelude freight forwarders' bills and bills
issued by contract carriers as well as those issued by comumon carziers. The defini-
tion of airbill is new.

7. “Branch”, New.
8. “Burden of establishing a fact”, New.

3. “Buyer in ordinary course of business”. From § 1, Uniform Trusts Receipts
Act. The definition hay been expanded to make elear the type of person profected.
‘E“tg maljor}gégmﬁcance lies in § 2-408 and in the Article on Secured Transactions
Article 3},

10. “Conspicuous™ New. This is intended to indicate some of the methods of
making a term atiention-ealling. Bui the test is whether attention czn rsagon-
ably he expected to be ealled to it,

11, “Contract”, New. Bat see §§ 3 and 71, Uniform Sales Act. .
12, *Creditor”. New. .
18, “Defendant™. From § 76, Uniform Sales Act. Rephrased,

14. “Delivery”. § 76, Uniform Sales Actk, § 101, Uniform Negotiable Instrumerds
Law, § 58, Uniform Warebouse Receipts Aot and § 83, Uniform Bills of Lading
- Act.

15, “Dipcument of title”. From § 78, Uniform Sales Aet, but rephrased to
eliminate certain ambiguities, Thus, by making it explieit that the oblizatien or
designation of a third party as “baiiee” {5 essential to a document of title, this
definition elearly rejects any such regult as obtained in Hixgon v. Ward, 254 IIL
App. BOB (1929}, which treated a conditional sales contract ag a document of title,
- Also the definition is left open so that new types of documents may be included,
It iz unforeseeable what decumenis may one day sexve the esseniial purpose now
filled by warehouse recaipts and bills of lading. Truck transport has already
epened up problems which do not fit the patterns of praciice resting upen the
assuieption that a draft ¢an move througrh banking channels faster than the goods
themselves can reach their destination, There ile ahoad air transport and such
probabilities as teletype trunsmission of what may some day be regarded com-
- mercially as “Documents of Title”™. The definition is stated in terms of the fume-
tion of the documents with the Intention that any document whish goins com-
mereial recognition as accomplishing the desired result shall he included within
its scope. Fungible goods are adequately identified within the language of the
definttion by identification of the mass of which they sre a part.

Dock warrants were within the Sales Act definition of document of title apparently
for the purpose of recognizing & valid tender by means of such paper. In current
zommercial practice a dock warrant or receipt is a kind of interim certificate
issued by steamship comparies upon delivery of the goods at the dock, entitling n
-designated person to have issued to him at the epmpany’s office a hil of lading,
The receipt itself is invariably nonnegotiable in form although it may indicaie
that a megotiable bill is o be fortheoming. Such a document is not within the
general compass of the definition, aithough trade usage may in some cases entitle
such paper to he freated as a document of title. If the dock receipt actually
represents a storage obligation undertaken by the shipping company, then it is a
warehoose receipt within this Section regardless of the ngme given to the
ingtroment,

The goods must be “described”, but the deseription may be by matks or labels
and may be qualified in such 3 way as to disclaim persenal knowledge of the issuer
regarding contents or condition. However, baggage and parcel checks and similar
“tokens” of storage which identify stored goods only az those received in ex-
change fopr the token are not covered by this Article.

The definition is broad snough to include an airway bill.

16. “Fault”, From § 76, Uniform Sales Act.

17, “Fungihle”. See §§ 5. 6 and 76. Uniferm Sales Aet; § 58, Uniform Warehouse
Receipts Act. Fungibility of goods “by agreement” has been added for clarity
and aecuracy. As to securities, see § 5-107 and Comment.
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18, “Genuine”. New.

19, “Good faith"”. See § 74(2), Uniform Sales Act; § 58(2), Uniform Warehouse
Receipts Act; § 53{2), Uniform Bills of Lading Aect; § 22(2), Uniform Stock
Transfer Act. “Good faith” whenever it is used in the Code, means at least what
is here stated. In ceriain Articles, by specific provision, additional requivements
are made applicable. See, e, 7., §8§ 2-103(1) (), 7-44. To illustrate, in the Article
on Sales, § 2-108, good faith is expressly defined as including in the case of a
merchant obseyvance of reasonable commersinl standazds of fair dealing In the
trade, so that throughout that Article wherever o merchant appsesrs in the case an
ifnq{;fry into hig observance of such standards is necessary o determine his good
aith.

20. “Holder™. See similar definitions in § 191, Uniform Negotinble Instruments
Law: § 58, Uniform Warehouse Reecelpts Ast: § 53, Uniform Bills of Lading Act.

21. “Honor”, New.
28, “Insolvency proceedings™. New.

23, “Inszelvent”, § 76(3), Urniform Sales Act. The three tests of Insoivency—
“censed to pay his debts in the ovdinary eourse of business,” “canmot pay his
debts as they become due,” and “insolvent within the meaning of the federal
bankruptey law'—are expressly set up as alterpative fests and must bhe ap-
proached from a commercial standpoint.

24, “Money”. § 6{5), Uniform Negotiable Instrumenis Law. The test adopted is
that of sanction of government, whether by authorization before issue or adoption
afterward, which recognizes the eireulating wedium as a part of the official
currency of that government, The narrow view thai money iz limited to legal
tender is rejected,

28, *MNotice”. New. Compare N.ILL. § 56, Under the definition a persen has
netice when he hag reesived a netification of the fact in question. But by the last
sentence the act leaves open the fime and cireumstonces under which notice or
notification may cease to he affective. Therefore such cases as Grakam v, White-
Phillips Co., 296 T8, 27, 56 8.Ct. 21, 80 L.Ed. 20 (31835), are not overruled.

26. *Notifies”. New, This is the word used when the essential faet is the proper

- dizpatch of the notice, not its receipt. Compare “Send”. When the essential fact
iz the other party’s recefpt of the notice, that is stated, The second sentence states
when a notification is received.

27. New. This makes clear thai reason to know, Imowledge, or 8 npotification,
although “received” for instance by a clerk in Department A of an cvganizaiion,
iy effective for a transsction conducted in Department B only from the time when
it was or should have been communicated to the individual eonducting that trans-
action, .

28. “Orgznization”. This iz the definition of every type of entity or association,
exchuding an individual, acting a8 such. Definitions of “person™ were included in
§ 131, Uniform Negotiable Instruments Laws; § 76, Uniform Sales Act; § 58, Uni-
form Warshouse Receipty Aet; § 83, Uniform Bills of Lading Act; § 22, Uniform
Steck Transfer Act; § 1, Uniform Trust Raceipts Act. The definition of “organiza-
tion” given here inciudes a number of entities or assacintions not specifically
mentioned in prior definition of “person”, namely, government, governmental
subdivision or agency, business trust, trust and sstats,

29, *Party”. New. Mention of z party includes, of course, a person acting
through an agent. However, where an agent comes inte cpposition or confrast to
hiz principal, particular aceount i taken of that situation,

30, “Person”, Ses Comment to definition of “QOrganization”. The reference to
§ 1102 is {0 subsection {8) of that section.

21. *Presumption”. New.

82. ¥Purchase”. § 53, Uniform Warehouse Receipis Act; § 78, Uniforsa Sales
Act; & B2, Uniform Bills of Lading Act; § 22, Uniform Stock Transfer Act; § 1,
Thniform Trust Receipts Act. Rephraszed.

33. “Purchager”, § 58, Uniform Warehousze Receipts Aoty § 78, Usiform Sales

Act; § 83, Uniform Bills of Lading Act; § 22, Uniform Siock Transfer Aet; § 1,
Uniform Trust Receipts Act. Reparased. :

i)
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34. “Remedy”. New. The purpose is to make it clear that both remedy and
rights (as defined) include those remedial rights of “self help” which are among
the most important bodies of rights under this Act, remedial rights being those
to which an aggrieved party can resort on his own motion.

35. “Representative”. New.
36. “Rights”. New. See Comment to “Remedy”.

37. “Security Interest”, See § 1, Uniform Trust Receipts Act. The present
definition is elaborated, in view especially of the complete coverage of the subject
in Article 9. Notice that in view of the Article the term includes the interest of
certain outright buyers of certain kinds of property. The last two sentences
give guidance on the question whether reservation of title under a particular lease
of personal property is or is not a security interest.

38. “Send”. New. Compare “notifies”,

39. “Signed”. New. The inclusion of authentication in the definition of “signed”
is to make clear that as the term is used in this Act a complete signature is not
necessary. Authentication may be prinied, stamped or written; it may be by
initials or by thumbprint. It may be on any part of the document and in ap-
propriate cases may be found in a biilhead or letterhead, No catalog of possible
authentications can be complete and the court must use common sense and com-
mercial experience in passing upon these matters. The question always is whether
the symbol was executed or adopted by the party with present intention to
" authenticate the writing.

40. “Surety”. New.

41, “Telegram”. New.
42, “Term”. New.

43. “Unauthorized”. New,

d4. “Value”. See §§ 25, 26, 27, 191, Uniform Negotiable Instruments Law; § 76,
Uniform Sales Act; § 33, Uniform Bills of Lading Act; § 58, Uniform Warehouse
Receipts Act; § 22(1), Uniform Stock Transfer Act; § 1, Uniform Trust Receipts
Act, All the Uniform Acts in the commercial law field (except the Uniform Condi-
tion Sales Act) have carried definitions of “value”. All those definitions provided
that value was any consideration sufficient to support a simple contraet, including
the taking of property in satisfaction of or as security for a pre-existing claim.
Subsections (a), (b) and (d) in substance continue the definitions of “value” in
- the earlier acts. Subsection (¢) makes explicit that "value” is alse given in a
third situation: where a buyer by taking delivery under a pre-existing contract
converts a contingent into a fixed obligation.

This definition is not applicable to Articles 3 and 4, but the express inclusion of
immediately available eredit as value follows the separate definitions in those
Articles. See §§ 4-208, 4-209, 3-303. A bank or other financing agency which in
good faith makes advances against property held as collateral becomes a bona
fide purchaser of that property even though provision may be made for charge-
back in case of trouble. Checking credit is “immediately available” within the
meaning of this section if the bank would be subject to an action for slander of
credit in case checks drawn against the credit were dishonored, and when a charge-
back is not diseretionary with the bank, but may only be made when difficulties in
collection arise in eonnection with the specific transaction involived.

45, “Warehouse receipt”. See § 76(1), Uniform Sales Act; § 1, Uniform Ware-
house Receipts Act. Receipts issued by a fleld warehouse are included, provided
the warehouseman and the depoesitor of the goods are different persons.

46. “Written” or “writing”. This is a broadening of the definition contained in
§ 191 of the Uniform Negotiable Instruments Law.

VIRGINIA ANNOTATIONS

Prior Statutes and Comment:

Action. See Code 1950, §§ 6-544 (negotiable insiruments); 61-1 (warehouse
receipts).

Bank., See Code 1950, § 6-544 (negotiable instruments). The definition of “bank”
in Code 1950, § 6-6, is limited to Chapter 2.
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Bearer. See Code 1950, § 6-b44 (negotiable instruments).
Buyer. See Code 1950, § 6-560 (trust receipts).

Creditor. See Code 1950, § 55-103, providing how the word “ereditor” is to be
construed. Under Virginia law an assignee for the benefit of creditors has been
considered a purchaser, National Cash Register Co. v. Burrow, 110 Va. 785, 786,
67 S.IE. 370 {1910); Corbett v. Riddle, 209 Fed. 811, 815 (4th Cir, 1913}, Under
Virginia law a trustee in a deed of trust to secure creditors has been considered
a purchaser. Arbuckle v. Gates, 95 Va. 802, 812, 30 S.E. 496 (1898); Janney v.
Bell, 111 F.2d 103, 105 (4th Cir. 1940). The UCC changes Virginia law by
defining such parties as ereditors.

Delivery. See Code 1950, §§ 6-544 (negotiable instruments); 61-1 (warehouse
receipts). '

Fungible, See Code 1950, § 61-1 (warehouse receipts).

Good Faith. See Code 1950, §§ 61-1 (warehouse receipts); 13.1-422 (stock trans-
fers). The test of good faith is dizcussed in Sievens v. Clintwood Drug Co., 155
Va. 353, 154 S.E. 515 (1930), which found that a makeshift arrangement entered
into between the payee and the holder for the purpose of overriding the defenses
of the maker did not satisfy the fest of a good faith purchase for value of a
negotiable instrument, especially where the arrangement provided that the payee
would reimburse the hoider for any losses ineurred in endeavors to collect the
notes. See also discussion in VIRGINIA ANNOTATIONS to UCC 3-304.

Holder, See Code 1950, §§ 6-544 (nepgotiable instruments); 61-1 (warehouse
Teceipts).

Money. See Code 1950, § 6-358 (negotiable instruments). See also Code 1950, §
6-339, for definition of money of account.

Notice. See Code 1950, § 6-408 (negotiable instruments).

Party. For a comment on the definition of “party” as applied to Wilson v. Stowers,
161 Va. 418, 170 S.E. 745 (1933), see VIRGINIA ANNOTATIONS to UCC 3-415.

Person. Sec Code 1950, 8§ 6-544 (negotiable instruments); 61-1 (warehouse
receipts); 13.1422 (stock transfers); 6-550 (trust receipts). See also Code 19560,
§ 1-13(19) for 2 rule of construetion.

Presumption. For a comment on the presumption of nonpayment see discussion of
3chmitt v, Redd, 151 Va. 333, 338-44, 143 8.%. 884 (1928), in VIRGINTA ANNOTA-
TIONS to UCC 3-802 and 3-307.

Purchase, See Code 1950, §§ 61-1 (warehouse receipts); 13.1-422 (stock transfers);
6-850 (trust receipts). It is doubtful if the transaction in Philip Greenherg, Inc.
v. Dunville, 166 Va. 398, 402-03, 185 S.E. 892 (1936), would constitute a purchase
under this defimition. See diseussion in VIRGINTA ANNOTATIONS to UCC 2-403.

Purchaser. See Code 1950, §8 61-1 (warehouse receipts); 13.1-422 (stock trans-
fers); 6-550 (trust receipts). Code 1950, § 55-103, containg a statement as to how
the word “purchaser” is to be construed. Under Virginia law assignees for the
benefit of creditors have been defined as purchasers. National Cash Register Co.
v. Burrow, 110 Va. 785, 786, 67 S.E. 370 (1910); Corbett v. Riddle, 209 Fed. 3811,
815 (4th Cir. 1813). Under Virginia law trustees in deeds of trust to secure
ereditors have heen defined as purchasers. Arbuckle v. Gates, 95 Va. 802, 812, 30
S.E. 4086 (1898); Janney v. Bell, 111 F.2d 103, 105 (4th Cir. 1940). The UCC
changes Virginia law by defining these parties as creditors.

Security Interest. See Code 1950, § 6-550 (trust receipts). This definition is in
accord with Southern Dairies, Inc. v. Cooper, 35 F.2d 439, 440 {4th Cir. 1929), in
taking the view that whether a lease is intended as a security is to be determined
- by the facts of each case. This case found that the lease was not intended to
ereate a security interest.

Value. See Code 1950, §§ 6-337 - 379, 5-b44 (negotiable instruments); 61-1
(warehouse receipts); 13.1-422 (stock transfers); 6-550 (trust receipts).

Warehouse Receipt. See Code 1950, § 6-550 {warchouse reeceipts).

Written or Writing. See Code 1950, § 6-544 (negotiable instrzments).
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§ 1-202. Prima Facie Evidence by Third Party Documents. A docu-
ment in due form purporting to a bill of lading, policy or certificate of in-
surance, official weigher's or inspector’s certificate, consular invoice, or
any other document authorized or reguired by the contract {o he issued
by 2 third party shall be prima facie evidence of its own authenticity and
xenilineness and of the facts stated in the document by the third party.

COMMENT: Prior Uniform Statutery Provision: None.

Purposes: 1. This seciien is designed to supply judicial recognition for documents
which have traditionally been reilad upon as trustworthy by commersial men.

2. This section i concerned only with documents which have been given a pre-
ferred status by the parties themselves who have required their procurement Ia
the sgreemsnt and for this reason the applicability of the sectien is limiled to
actions arising out of the contract which authorized or required the document.
The decuments listed are intended to be illustrative and not all inclusive.

8. The provisions of this section zo no further than establishing the documents in
questlon as prima facie evidence and leave to the court the ultimate determination
of the facts whore the accuracy or authenticity of the documenis is guestioned.
In this connection the section ealis for a eommercially reasonable interpretation.

Definitional Cross References:

“Bill of lading”, § 1-201.
“Contract”, § 1-201,
“Genuine”. § 1-201.

VIRGINIA ANNOTATIONS
Prior Statutes: None,

§ 1-203. Obligation of Good Faith. Every contract or duty within this
Act imposes an ohligation of good faith in its performance or enforcement.

COMMENT: Prior Uniform Statutory Provision: None.

- Purposes: This seetion sets forth a basie principle running throughout this Aect,
The principle Involved is that in commercial fransactions good faith is required
i the performance and enforcement of all agreements or duties. Particular
applications of this general principle sppear in specific provigions of the Act such
48 the option to zceelerate at will {§ 1.208), the right to cure z defective delivery
of goods (§ 2-568), the duty of a merchant buyer whe has rejected goods to effect
.salvage operstions (§ 2-603), substituted performance (§ 2-614), and failure of
presupposed conditions (§ 2.815). This coneept, however, i8 broader than any of
these ilfustrations and appliey generally, as stuted in this gection, to the perform-
ance or enforsement of every contract or duty within this Act. It is further
: implemented by § 1-205 on course of dealing and usage of trade.

It is te be noted that ynder the Sales Article definition of goed faith {§ 2-103},
contracts made by a merchant have incorporated in them the explicit standard
© not only of honesty in fact {§ 1-201}, but also of observance by the merchant of
regsonable commereial standards of fair desling in the trade.
Cross References:
§8 1-201; 1-206: 1-208; 2-108; 2-508; 2-608; 2-614; 2-615.
Definitional Cross References:

“Contract”, §1-201,
“Good faith™. §§ 1-201; 2-103.

VIRGINIA ANNOTATIONS

Prior Sfatutes: None,

Comment: Under Virginia law the bayer under a contract on approval must act
in goed faith in determining whether he approves or disapproves of the goods.
Virginia-Carciina Chemieal Ce. v. Carpenter & Co., 99 ¥a. 252, 38 8,F, 143
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(1301); Carpenter & Co, v. Virginia-Carcling Chemical Co., 98 Va. 117, 38 2.5
358 {1900). This zection may comtinue the rule of these cases, which is net other-
‘m:sze gxpressly covered in the UCC., See VIRGINIA ANNOTATIONS to UCC
2.327.

TUnder Virginia law the buyer must act in good faith in order to obtain & good
title to goods. Psshine v, Shepperson, 58 Va, (1T Grath) 472 {1847). See
VIRGINIA ANNOTATIONS to UCC 2-103 and 2-403.

§ 1-204. Time; Reasonable Time; “Seasonably”. (1) Whenever this
Act requires any action to be taken within a reasonable {ime, any time
which iz not manifestly unreasonable may be fixed by agreement.

(2} What is » reasonable time for taking any action depends on the
naturs, purpese and circumstances of such action.

{3) An action is taken “seasonably” when it is faken at or within the
time agrveed or if no time is agreed at or within a reasonable time.

COMMENT: Prigr Uniform Statutory Provigton: Nons,

Parposes: 1. Subsection (1) recogmizes that nothing iz stronger evidence of a
reasenable time than the fixing of such time by a fair sgreement between the
parties, However, provision is made for disregarding a clause which whether by
insdverfence or overreaching fixes a time so unveasonable that it amounts to
eliminating all remedy umder the contract. The parties are net reguired to fix
the most reasonable time hot may fix sny thme which is not obviously unfair aa
indged by the time of contraeting,

2. Under the section, the agreement which fixes the time need not be part of the
main agreement, but may cceur separately. Notiee also that under the definition of
“agroement” (8 1-201) the drenmstances of the transaction, including course of
dealing or usages of trade or course of nerformance may be mmateral. On the
question what i3 2 reasonable time these mathers will often be important.

Definitional Crogs Reference:
“Agresgment”, § 1-201.

TIRGINIA ANNOTATIONS
Prior Statutes: Nene.

§ 1-205. Course of Dealing and Usage of Trade. {1} A course of deal-
ing is a sequence of previous conduct between the parties to a particular
transaction which is fairly to be regarded as establishing a common basis
of understanding for interpreting their expressions and other conduet.

{2) A nsage of trade iz any practice or method of dealing having such
regularity of observance in a place, vocation or trade as to justify an ex-
pectation that it will be observed with respect to the transaction in gues-
tion. The existence and scope of such a usage are to be proved as facts.
I it is established that such a usage is embodied in a written trade code or
similar writing the interpretation of the writing is for the court.

{3} A course of dealing between parties and any usage of trade in the
vocation or trade in which they are engaged or of which they are or ghould
be aware give particular meaning to and supplement or qualify terms of an
agreement.

(4) The express terms of an agreement and an applicable course of
dealing or usage of trade shall be construed wherever reasonsble ag con-
sistent with each other; but when such consiruction is unreasonable ex-
press terms control beth course of dealing and usage of trade and course
of dealing conirols usage of trade.

(5) An applicable usage of trade in the place where any part of per-
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. formance is to occur shall be used in interpreting the agreement as to that
part of the performance.

(6) Evidence of a relevant usage of trade offered by one party is not
admissible unless and until he has given the other party such notice as
the court finds sufficient to prevent unfair surprise to the latter.

COMMENT: Prior Uniform Statutory Provision: No such general provisicn but
see §§ 9(1), 15(b), 18(2), and 71, Uniform Sales Act.

Purpoeses: This section makes it clear that:

This Act rejects both the “lay—dlctmnary" and the “conveyancer’s” reading of a
commercial agreement. Instead the meaning of the agreement of the parties is
tc be determined by the language used by them and by their action, read and
interpreted in the light of commercial practices and other surrounding circum-
stances, The measure and background for interpretation are set by the com-
mercial context which may explain and supplement even the language of a formal
or final writing.

2. Course of dealing under subsection (1) is restricted, literally, to a sequence of
conduct between the parties previous to the agreement. However, the provisions
of the Act on course of performance make it clear that a sequence of conduct
after or under the agreement may have equivalent meaning. (§ 2-208.)

3. “Course of dealing” may enter the agreement either by explicit provisions
of the agreement or by taeit recognition.

4, Thig Act deals with “usage of trade” as a factor in reaching the commercial
meaning of the agreement whieh the parties have made. The language used is to
be 1nterpreted as meaning what it may fairly be ex‘pected to mean to parties
involved in the particular commercml transaction in a given loeality or in a given
vocation or trade. By adopting in this context the term “usage of trade” this Act
expresses its intent to reject those cases which see evidence of “custom” as
representing an effort to displace or negate “established rules of law”. A distine-
tion is to be drawn between mandatory rules of law such as the Statute of
Frauds provisions of Article 2 on Sales whose very office is to control and restrict
the actions of the parties, and which cannot be abrogated by agreement, or by a
usage of trade, and those rules of law (such as those in Part 3 of Article 2 on
Sales)_which fill in points which the parties have not considered and in fact agreed
upen., The latter rules hold “unless otherwise agreed” but yield to the contrary
agreement of the parties. Part of the agreement of the parties to which such
rules yield is to be sought for in the usages of trade which furnish the background
and give particular meaning to the language used, and are the framework of
common understanding controlling any general rules of law which hold only when
there is no such understanding,

5. A usage of trade under subsection (2) must have the “regularity of obsgerv-
ance” gpecified. The ancient English tests for “custom” are abandoned in thig
econnection. Therefore, it is not required that a usage of trade be *“ancient or
immemorial”, “universal” or the like. Under the requirement of subsection (2)
full recognition is thus available for new usages and for usages currently observed
by the great majority of decent dealers, even though dissidents ready to cut
corners do not agree. There i3 room also for proper recognition of usage agreed
upon by merchants in trade codes.

6. The policy of this Act controlling explicit unconscionable contracts and clauses
(§§ 1-203, 2-302) applies to implicit elauses which rest on usage of trade and
carries forward the policy underlying the ancient requirement that a eustom or
usage must be “reasonable”’. However, the emphasis is shifted. The very faet of
commercial acceptance maker cut a prima facie case that the usage is reasonable,
and the burden is no longer on the usage to establish itself as being reasonable.
But the anciently established policing of usage by the courts is continued to the
extent necessary to cope with the situation arising if an unconscionable or dis-
honest practice should become standard.

7. Subsection (3), giving the prescribed effect fo usages of which the parties *are
or should be aware”, reinforces the provision of subsection (2) requiring not
universality but only the described “regularity of observanee™ of the practice or
method. This subsection also reinforces the point of subsection (2) that such
usages may be either general to trade or particular to a special branch of trade.
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8. Although the terms in which this Act defines “agreement” include the elements
of course of dealing and usage of trade, the fact that express reference is made in
some sections to those elements is not to be construed as carrying a contrary
intent or implication eisewhere. Compare § 1-102(4).

9. In cases of a well established line of usage varying from the general rules of
this Aet where the precise amount of the variation has not been worked out into
a single ‘standard, the party relying on the usage is entitled, in any event, to the
minimum variation demonstrated. The whole ig not to be disregarded because no
particular iine of detail has been established. In case a dominant pattern has
been fairly evidenced. the party relying on the usage is entitled under this
section to go to the trier of fact on the question of whether such dominant pattern
has been incorporated into the agreement.

10. Subsection (8) is intended to insure that this Act’s liberal recognition of the
needs of commerce in regard to usage of trade shall not be made inte an instru-
ment of abuse,

Cross References:

Point 1: §§ 1-203, 2-104 and 2-202.
Point 2: § 2-208.

Point 4: § 2-201 and Part 3 of Article 2.
Point 6: §§ 1-203 and 2-302,

Point 8: §§ 1-102 and 1-201.

Point 9: § 2-204(3).

Definitional Cross References:

“Agreement”. § 1-201.
“Contract”. § 1-201.
“Party”. § 1-201.
“Term”, § 1-201.

VIRGINIA ANNOTATIONS

Prior Statutes: None,

Comment: This section is in accord with Virginia law as to what constitutes a
course of dealing binding on the parties. Arkia Lumber and Manufacturing Co.
v. West Virginia Timber Co., 146 Va. 641, 649-52, 132 S.E. 840 (1926); Walker v.
Gateway Miiling Co., 121 Va. 217, 221-25, 92 S.E. 826 (1917); Ragland & Co. v.
Butler, 59 Va. (18 Gratt.) 323, 335-36 (1868). See also VIRGINIA ANNOTA-
TIONS to UCC 2-208.

§ 1-206, Statute of Frauds for Kinds of Personal Property Not Other-
wise Covered. (1) Except in the cases described in subsection (2) of this
section a coniract for the sale of personal property is not enforceable by
way of action or defense heyond five thousand dollars in amount or value
of remedy unless there is some writing which indicates that a contract for
sale has been made between the parties at a defined or stated price, reason-
ably identifies the subject matter, and is signed by the party against whom
enforcement is sought or by his authorized agent.

{2) Subsection (1) of this section does not apply to contracts for the
sale of goods (§ 2-201) nor of securities (§ 8-319) nor to security agree-
ments (§ 9-203).

COMMENT: Prior Uniform Statutory Provision: § 4, Uniform Sales Act {which
was based on § 17 of the Statute of 29 Charles II).

Changes: Completely rewritten by this and other sections.

Purposes: To fill the gap left by the Statute of Frauds provisions for goods (§
2-201), securities {§ 8-319), and security interests (§ 9-203). The Uniform Sales
Act coverad the sale of “choses in action®; the principal gap relates to sale of the
“general intangibles” defined in Article 2 {§ 9-106) and to transactions exciuded
from Article 9 by § 9-104. Typical are the sale of bilateral contraects, royaity
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rights or the like. The informality normal to such transactions is recognized by
lifting the limit for oral {ransactions to $5,000. In such transactions there is often
no standard of practice by which to judge, and values can rise or drop without
warning; troubling abuses are avoided when the dollar limit is exceeded by re-
quiring that the subject-matter be reasonably identified in a signed writing which
indicates that a contract for sale has been made at a defined or stated price.

Definitional Cross References:

“Action”. § 1-201.
“Agreement”. § 1-201,
“Contract”. § 1-201.
“Contract for sale”. § 2-106.
“Goods”. § 2-105.

“Party”. § 1-201.

“Sale”. § 2-106.

“Signed™. § 1-201.
“Writing”. § 1-201,

VIRGINIA ANNOTATIONS

Prior Statutes: None,

Comment: This section changes Virginia law by imposing a statute of frauds on
contracts for the sale of personal property.

§ 1-207. Performance or Acceptance Under Reservation of Rights. A
party whe with explicit reservation of rights performs or promises per-
formance or assents to performance in a manner demanded or offered by
the other party does not thereby prejudice the rights reserved. Such words
as “‘without prejudice”, “under protest” or the [ike are sufficient.

COMMENT: Prior Uniform Statutory Provision: None,

Purposes: 1" This section provides machinery for the continuation of performance
along the lines contemplated by the contract despite a pending dispute, by adopt-
ing the mercantile device of going ahead with delivery, acceptance, or payment
“without prejudice,” “under protest,” “under reserve,” “with reservation of all our
rights,” and the like. All of these phrases completely reserve all rights within the
meaning of this section. The section therefore contemplates that limited as well
as general reservations and acceptance by a party may be made “subject to
s}e:.tiifaction of our purchaser,” “subject to acceptance by our customers,” or
the like.

2. This section does not add any new requirement of language of reservation
where not already required by law, but merely provides a specific measure on
which a party can rely as he makes or coneurs in any interim adjustment in the
course of performance. It does not affect or impair the provisions of this Act such
- 23 those under which the buyer's remedies for defect survive acceptance without
being expressly claimed if notice of the defects is given within a reasonable time.
Nor does it disturb the policy of those cases which restrict the effect of a waiver
of a defect to reasonable limits under the circumstances, even though no such
reservation is expressed.

The section is not addressed to the creation or loss of remedies in the ordinary
course of performance but rather to a method of procedure where one party is
claiming as of right something which the other feels to be unwarranted.

Cross Reference:
§ 2-607.
Definitional Cross References:

“Party™. § 1-20L
“Rights”. § 1-20L
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YIRGINIA ANNOTATIONS

Prior Statutes: None,

$ 1-208, Option to Accelerate at Will. A term providing that one party
or his successor in interest may accelerate payment or performance or re-
quire collateral or additional collateral “at will” or “when he deems himself
insecure” or in words of similar import shall be construed to mean that he
shall have power to do so only if he in good faith believes that the prospect
of payment or performance is impaired. The burden of establishing lack
of good faith is on the party against whom the power has been exercised.

COMMENT: Prior Uniform Statutory Provision: None.

Purposes: The inereased use of aceeleration clauses either in the case of sales on
credit or in time paper or in security transactions has led to some confusion in
the cases as to the effeet to be given to a clzuse which seemingly grants the
pewer of an acceleration at the whim and caprice of one party. This Section
is intended to make clear that despite language which can be so construed and
which further might be held to make the agreement void as against public policy
or to make the contraet illusory or too indefinite for enforcement, the clause means
that the option is to be exercised only in the good faith belief that the prospect
of payment or performance is impaired.

Obviously this section has no application to demand instruments or obligations
whose very nature permits call at any time with or without reason. This section
applies only to an agreement or fo paper which in the first instaree is payable at
a future date.

Definitional Cross References:

“Burden of establishing™. § 1-201,
“Good faith”. § 1-201.
“Party”. § 1-201.
“Term”. § 1-201.
VIRGINIA ANNOTATIONS

Prior Statutes: None.
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SALES
PART 1

SHORT TITLE, GENERAL CONSTRUCTION AND
SUBJECT MATTER

§ 2-161, Sh'art Title, Thig Artiele shall be known and may be cited
as Uniform Commercizl Code—BSales.

COMMENT: This Article is a complete revision and modernization of the Uniform
Bales Aet which was promulgated by the National Confersnce of Commissionerg on
Tniform State Laws in 1808 and has been adopted in 34 states and Alaska, the Dis-
trict of Columbis and Hawaii.

The coverage of the preseni Article iz much more extensive than that of the ald
Sales Act and extends to the various bodies of case law which have been developed
both outside of and under the latier.

The arrangement of the present Arilele iz in terms of coniract for sale and the
various steps of iis performance, The legal congequences are stated as following di-
rectly from the econtraet and actisn faken undey it without resorting to the iden of
whern property or iitle passed or was to pass as being the determining factor.
The purpose is to avolid making practical issues hetween practical men tumrn
upon the location of an intangible something, the passing of which ne man can
prove by evidence and to subsiiiwte for such abstractions proof of words and
actions of a tangible character.

YIRGINIA ANNOTATIONS

Prior Statutes: None.

" Comment: Since Virginia never adopted the Uniform Sales Act, there is ne com-

prehensive statutory treatment of the law of sales, which would be replaced by
thig Article, At the most, there are about fen statutory scctions and rules of gourt
in Virginta that are related to thiz Article.
Virginia sales law is o be found in some 214 sales cases decided by the Bupreme
Conrt of Appeals bebween 1799 and the present. Articls 2 providez svstematiza-
tion of this case law. The UCC makes only 2 few changes in sales law as it has
been generally undergtood in Virginia,

§ 2-102. Scope; Certain Security and Other Transactions Excluded
From This Article. Unless the context otherwise requires, this Article
applies to transactions in goods; it does not apply to any transaction which
although in the form of an unconditional coniract fo sell or present sale
is intended to operate only as a security transaction nor does this Article
impair or repeal any s{atute regulating sales to consumers, farmers or
other specified classes of buyers.

COMMENT: Prior Uniform Statutery Provision: § 75, Uniform Sales Act.
Chenges: § 75 hag been rephrased.
Purposes of Changes and New Matter: To make it clear that:

The Article ipaves substantially maffected the law ralating to purchase money
speurity such as conditionsl sale or chatte]l morigage theugh It repulates the
general males aspects of such transactions. “Security transaction”™ is used in
the same senge a5 in the Article on Secured Transaections (Article 2).
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Cross Reference:
Article 9.
Definitional Cross References:

“Contract”. § 1-201.
“Contract for sale”. § 2-106.
“Present sale”. § 2-104.
“Sale”. § 2-106.

VIRGINIA ANNOTATIONS

Prior Siatutes: None.

§ 2-103. Definitions and Index of Definitions. (1) In this Article un-
less the coritext otherwise requires

(a) “Buyer” means a person who buys or confracts to buy goods.

(b) “Good faith” in the case of a merchant means honesty in fact

and the observance of reasonable commercial standards of fair dealing in
the trade.

(c) “Receipt” of goods means taking physical possession of them.
(d) “Seller” means a person who sells or contracts to sell goods.

(2) Other definitions applying to this Article or to specified Parts
thereof, and the sections in which they appear are:

“Acceptance”. § 2-606.
“Banker’s credit”. § 2-325.
“Between merchants”, § 2-104.
“Cancellation”. § 2-106(4).
“Commercial unit”. § 2-105.
“Confirmed credit”. § 2-325.
“Conforming to contract”. § 2-106.
“Contract for sale”. § 2-106,
“Cover”. § 2-T12,
“Intrusting”. § 2-403.
“Financing agency”. § 2-104,
“Future goods™. § 2-105,
“Goods”. § 2-105.
“Identification”. § 2-501.
“Installment contract”. § 2-612.
“Letter of credit”, § 2-325.
“Lot”. § 2-105.

“Merchant”. § 2-104.
“Owverseas™, § 2-323,

“Person in position of seller”, § 2-707.
“Present sale”. § 2-106.

“Sale”. § 2-106.

“Sale on approval”., § 2-326.
“Sale or return”. § 2-326.
“Termination”. § 2-106.

(3) The following definitions in other Articles apply to this Article:

“Check”. § 3-104.
“Consignee”. § 7-102.
“Consignor”. § 7-102.
“Consumer goods”. § 9-109.
“Dishonor”. § 3-507.
“Draft”. § 3-104.
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(4) In addition Article 1 contains general definitions and principles
of construction and interpretation applicable throughout this Article.

COMMENT: Prior Uniform Statutory Provision: Subsection (1): § 76, Uniform
Sales Act.

Changes: The definition of “buyer” and “seller” have been slightly rephrased, the
reference in § 76 of the prior Act to “any legal successor in interest of such per-
son” being omitted. The definition of “receipt” is new.

Purposes of Changes and New Matter: 1. The phrase “any legal successor in
interest of such person” has been eliminated since § 2-210 of this Article, which
limits some types of delegation of performance on assignment of a sales con-
tract, makes it clear that not every such successor can be safely included in the
definition. In every ordinary case, however, such successors are as of course in-
cluded.
2. “Receipt” must be distinguished from delivery particularly in regard to the
problems arising out of shipment of goods, whether or not the contract calls for
making delivery by way of documents of title, since the seller may frequently
fulfill his obligations to “deliver” even though the buyer may never “receive” the
zoods. Delivery with respect to documents of title is defined in Article 1 and
- requires transfer of physical delivery. Otherwise the many divergent incidents
of delivery are handled incident by imcident.

Cross References:

Point 1: See § 2-210 and Comment thereon.
Point 2: § 1-201,

Definitional Cross Reference:
“Person”. § 1-201.

VIRGINIA ANNOTATIONS

Prior Statutes: None.

§ 2-104. Definitions: “Merchant”; “Between Merchants”; “Financing
Ageney”. (1) “Merchant” means a person who deals in goods of the kind
or otherwise by his occupation holds himself out as having knowledge or
skill peculiar to the practices or goods involved in the transaction or to
whom such knowledge or skill may be attributed by his employment of an
agent or broker or other intermediary who by his occupation holds him-
self out as having such knowledge or skill.

(2) “Financing agency” means a bank, finance company or other per-
son who in the ordinary course of business makes advances against goods
or documents of title or who by arrangement with either the seller or the
buyer intervenes in ordinary course to make or collect payment due or
claimed under the contract for sale, as by purchasing or paying the seller’s
draft or making advances against it or by merely taking it for collection
whether or not documents of title accompany the draft. “Financing
agency” includes also a bank or other person who similarly intervenes be-
tween persons who are in the position of seller and buyer in respect to the
goods (§ 2-T07).

~ (3) “Between merchants” means in any transaction with respect to
'»nilh;cil both parties are chargeable with the knowledge or skill of mer-
chants.

COMMENT: Prier Uniform Statutory Provision: None. But see §§ 15 (2), (5),
16(c), 45 (2) and 71, Uniform Sales Act, and §§ 25 and 37, Uniform Biils of Lading
Act for examples of the policy expressly provided for in this Article,
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Porposes: 1. This Article assumes that fransactions between professionals in a
given fleld reguire special and slear rules whichk may not apply to a casual or
inexperienced seiler or buyer. It thug adopts a policy of expressly stating roles
applicahle “between merchants” and “nz against a merchant”, wherever they
are npeeded instead of making them depend upon the eircumstances of each case
as I the statutes cited above. This sectinn lays the foundation of this policy by
defining those whe are to be regarded as professionals or “merchants”™ and by
stating when a transaction is deemed to he “hetween merchanis”.

2. The *prm “merchant” ag defined here rootg in the “law merchant”™ concept
of a professicnal In business. The professional status under the definition may
he based upon specialized knowledge as fo the geods, specinlized knowledge as
to business practizes, or specialized knowledpe as to both and which kind of
specialized knowledge may be sufficient to establish the merchant status iz indi-
cated by the nature of the provisions.

The special provigions as {o merchanls appear only in this Artiele and they are
of three kinds. §§ 2-201(2), 2-205, 2-267 and 2-209 dealing with the statute of
frauds, fArm offsrs, confirmatory memoranda and modification rest on normal
husiness practices which are or sught o be typical of and familiar to any person
ia buainess. For purposes of these sections almost every person in husiness
would, therefore, be deomed to be 2 “wmerchant” under the language “who .. . bF
his occupation heids himsel out as having knowledge or skill peenliar {c the
practices . . . nvolved in the trangaction | ' sinee the praciiees inveived in the
transaction ars non-specialized business practices such ag answering mail. In
this type of proviglon, banks or even universities, for sxample, well may be
“meychants,” Buy evan these gections only apply $o a werchant in his mercantile
capacity; a lawyer or bank president buying fishing tackle for his own use is
not a merchant.

On the other hand, in § 2-814 on the warranty of merchantability, sueh warraniy
ig implied only “if the seller is a merchant with respeet to goods of thai kind.”
Ohwviously this qualificalion restricts the impled warranty to 4 much smaller group
than evervone wio i enpaged [n business and requires a professional riatus ag
to partisular kdnds of goods. The exception in § 2-462{2) for retention of posses-
sion by a merchant-aseller falls in the same class; as does § 2-408(2) on anirust-
ing of possession to a merchant “who degls in goods of that kind”,

A third group of sections inciudes 2-108(1)(b), which provides that in the case
of a merchant “oood faith” includes chservance of reasonable commercizal atan-
dards of fair dealing in the trade; 2-327{1}{c), 2-803 and 2-60B, dealing with
responsibilities ! merchant buyers to follow seller's instruetions, ste; 2-509 on
risk of loss, and 2-309 on adequate assuraice of performance. This group of see-
tions applies t¢ persons who are merchants under sither the “practicss” or the
“goods” aspeet of the definition of merchant.

3. The *or to whom such knowledge or skill may be attributed by hiz employ-
ment of an agent or brokey . . . ¥ clause of the definition of merchant means
thal even persons such as universities, for sxample, can come within the defini-
tien of merchant if they have regular purchasing departments or business per-
sornel who are familiar with basiness practices and who ars equipped fo take
any action required.

Cross References:

Point 1: See §§ 31-102 and 1-203.
Point 2: Ses §§ 2-814, 2-315 and 2—32_[) te 2-323, of this Article, and Article 8.

Definitional Cross References:

“Pank™ ¢ L2401,

“Buyer”, §2*133,

“*Contraet for saie”. § 2-106.

“Docoment of title”. § 1-201.
« “Draft®, § 3-104.

“Goods”. § 2-105,

“Person”. § 1-201,

“Purchase”. § 1-201.

“Seller”, § 2-108.

68



VIRGINIA ANNOTATIONS

Prior Statutes: None.

Comment: By imposing different standards upon merchants than upon casual
buyers or sellers in specified situations, the UCC changes the law of Virginia.

§ 2-105. Definitions: Transferability; “Goods”; “Future” Goods;
“Lot”; “Commercial Unit”. (1) “Goods” means all things (including
specially manufactured goods) which are movable at the time of identifi-
cation to the contract for sale other than the money in which the price is
to be paid, investment securities (Article 8) and things in action. “Goods”
also includes the unborn young of animals and growing crops and other
identified things attached to realty as described in the section on goods to
be severed from realty (§ 2-107). '

{2) Goods must be both existing and identified before any interest
in them can pass. Goods which are not both existing and identified are
“future” goods. A purported present sale of future goods or of any interest
therein operates as a contract to sell.

(3) There may be a sale of a part interest in existing identified goods.

(1) An undivided share in an identified bulk of fungible goods is suf-
ficiently identified to be sold although the quantity of the bulk is not deter-
mined. Any agreed proportion of such a bulk or any quantity thereof
agreed upon by number, weight or other measure may to the extent of
the seller’s interest in the bulk be sold to the buyer who then becomes an
owner in common. ’

(5) “Lot” means a parcel or a single article which is the subject
matter of a separate sale or delivery, whether or not it is sufficient to
perform the contract.

(6) “Commercial unit” means such a unit of goods as by commercial
usage is a single whole for purposes of sale and division of which material-
ly impairs its character or value on the market or in use. A commercial
unit may be a single article (as a machine) or a set of articles (as a suite
of furniture or an assortment of sizes) or a quantity (as a bale, gross, or
carload) or any other unit treated in use or in the relevant market as a
single whole.

COMMENT: Prior Uniform Statutory Provision: Subsections (1), (2}, (3) and (4)
-—-§8 5, 6 and 76, Uniform Sales Act; Subsections (5) and {6)—nomne.

Changes: Rewritten.

Purposes of Changes and New Matter: 1. Subsection (1) on “goods”: The
phraseclogy of the prior uniform statutory provision has been changed so that:

The definition of goods is based on the eoncept of movability and the term “chat-
tels personal” is not used. It is not intended to deal with things which are not
fairly identifiable ag movables before the contract is performed.

Growing crops are included within the definition of goods since they are fre-
quently intended for saie. The concept of “industrial” growing crops has been
abandoned, for under modern practices fruit, perennial hay, nursery stock and
the like must be brought within the scope of this Article. The young of animals
are also included expressly in this definition since they, too, are frequently in-
tended for sale and may be contracted for before birth. The period of gestation
of domestic animals is such that the provisions of the section on identification
can apply as in the case of crops to be planted. The reason of this definition also
leads to the inclusion of a wool crop or the like as “goods” subject to identifice-
tion under this Article.
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The exclusion of “money in which the price is to be paid” from the definition of
goods does not mean that forelpn eurrency which iz mcluded in the definition of
maney may not be the subject matter of 3 sales transaction. Coods is intended
to eover the sale of money when money is being treated as a commedity but not
to include it when monpey is the medium of payment,

As to coniracts to ssil timber, minerals, or structures be be removed from the
land § 2-107(1) {Goods to be severed from Really: recording) controls.

The use of the word “fixtures” is avoided in view of the diversity of definitions
of that termn. This Article in including within its scove “things attached {o
Tealiy” adds the further test that they must be capable of #everance without
material harm therefo. Ag between the parties any identified things which fall
within that definition become "goods™ upon the making of the contract for sale.
“Trvestment securities” are expressly exciuded from the soversge of this Article.

It i3 not infended by this sxclusion, however, to prevent the application of a par-
ticular section of this Artiele by znalogy fo securities (as was done with the
Original Bales Aet in Agor v, Orda, 2864 NJY, 248, 180 N.E. 479, 99 A L.R. 269
{1234)) when the reason of that sectlon makes sueh spplication sensible and the
situation Invoived i8 not covered by the Article of this Act dealing specificaily
with such secorities {Artizle 9).

2. Raferences to the fact that s contraect for sale can extend to future or som-
tingent goods and that ownership in commion foliows the sale of o part interest
have been omitied here s obvicus without need for expression; hence no in-
forence to negate these principles should be drawn from their omission.

3. Subsegtion {4} does not touch the questien of how far an appropriation of
a bulk of fungible goods may or may not satisfy the contract for sale.

4. Subsections (&) and (§) on “lot” and “eommercial unit” are introduced to aid
in the phrasing of later sectiong,

8. The question of when an identification of goods takes pluce in determined by
the provisions of § 2-501 and a1l that thiz section sayy is what kindg of goods
may be the subject of & sale,

{Cross References:

Point 1: §& 2-107, 2-201, 2-507 and Article 8,
Point B: § 2-501,
See also § 1-207.

Defnitional Cross Refershees:

“Payer”. § 2-103.
“Contract”, § 1-201.
“Congract for sale™. § 2-106,
“Fungible”. § 1.201.
“Money”. § 1-201.

“Presant sale”, § 2-106.
“Sale™ § 2-106.

*Zeller”. § 2103,

- VIRGINIA ANNOTATIONS
Prior Statates: None.

Comment: Since Virginia never adopted the Uniform Sales Act, there has been
Iittle reason to decide whether a particular sale constitntes a sale of goods or 2
gale of gomething else. This decizion iz important under the UCC, For example,
the narrow definition of goods in 2-105(1) excludes actions by buyers or sellers for
breach of contract to sell investment securities, Lynch v, Highfield, 148 Va. 483,
498500, 131 BB, 810 (1926}, choses in action, Hughes v, Burwell, 113 Va. 598,
75 S.E. 280 {1912) or a busimess, Pinsky v. Kleinman, 198 Vs, 360, 54 &.E. 24 287
{1956}, from the remedies provided by Article 2.

2-106. Definitions: “Contraet”; “Agreement”; “Contract for Sale”;

“Sale”; “Present Sale”; “Conforming” to Contract; *Termination”; “Can-
cellation™. (1)} In this Article unless the context otherwise requires “con-
tract” and “agreement” are limited to those relating to the present or fu-
ture sale of goeds. “Contract for sale” inecludes beth a present sale of goods
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and a contract to sell goods at a future time. A “sale” conmsists in the
passing of title from the seller to the buyer for a price (§ 2-401). A
“present sale” means a sale which is accomplished by the making of the
contract.

(2) Goods or conduct including any part of a performance are “con-
forming” or conform to the contract when they are in accordance with the
obligations under the contract.

(3) “Termination” occurs when either party pursuant to a power
created by agreement or law puts an end to the contract otherwise than
for its breach. On “termination” all obligations which are still executory
on both sides are discharged but any right based on prior breach or per-
formance survives.

(4) “Cancellation” occurs when either party puts an end to the con-
tract for breach by the other and its effect is the same as that of “termina-
tion” except that the cancelling party also retains any remedy for breach
of the whole contract or any unperformed balance.

COMMENT: Prior Uniform Statutory Provision: Subsection (1)—§ 1 (1) and (2),
Uniform Sales Act; Subsection (2)—none, but subsection generally continues pol-
icy of 8§ 11, 44 and 69, Uniform Sales Act; Subsections {8) and {4)—none,

Changes: Completely rewritten.

Purpeses of Changes and New Matter: 1. Subsection (1):“Contract for sale” is
used as a general concept throughout this Article, but the rights of the parties
do not vary according to whether the transaction is a present sale or a contract
to sell unless the Article expressly so provides.

2. Subsection (2): It is in general intended to continue the policy of requiring
exact performance by the seller of his obligations as a condition to his right
to Tequire acceptance. However, the seller is in part safeguarded against gur-
prise as a result of sudden technicality on the buyer's part by the provisions of
§ 2-508 on seller’s cure of improper tender or delivery. Moreover usage of trade
frequently permits commercial leeways in performance and the language of the
agresment itself must be read in the light of such custom or usage and alse, prior
course of dealing, and in a long term contract, the course of performance.

3. Subsections (3) and (4): These subsections are intended to make clear the
distinetion carried forward throughout this Article between termination and
cancellation.

Cross References:
Point 2: §§ 1-208, 1-205, 2-208 and 2-508.

Definitional Cross References:

“Agreement”. § 1-201.
“Buyer”. § 2-103.
“Contract”. § 1-20L
“Goods”. § 2-105.
“Party”. § 1-201.
“Remedy”. § 1-201.
“Rights”. § 1-201.
“Seller”. § 2-108.

YIRGINIA ANNOTATIONS
Prior Statutes: None.
§ 2-107. Goods to Be Severed From Realty: Recording. (1) A con-
traet for the sale of timber, minerals or the like or a structure or its ma-

terials to be }'emoved from realty is a contract for the sale of goods within
this Article if they are to be severed by the seller but until severance a
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purported present sale thereof which is not effective as n transfer of an
interest in land is effective only as a contract to sell

{2) A contract for the sale apart from the land of growing crops or
other things attached to realty and capable of severance without material
harm thereto but not described in subsection (1) is & contract for the sale
of goods within this Article whether the gubject matter is to be severad
hy the buyer or by the seller even though it forms part of the realty at the
time of comtracting, and the parties can by identification effect a pregent
sale before severance.

(3) The provigions of this section are subject to any third party
rights provided by the law reiating to reslly records, and the contract for
sale may be execnied and recorded as a document transferring an interest
in land and shall then counstitute notice to third parties of the buver's
rights under the contract for sale.

COMMENT: Prior Uniform Statutery Provisien: See § 78, Uniform Sales Act on
prior poiicy; § 7, Uniform Conditional Hales Act.

Purpeses: 1. Subsection (1), Notise that this subsection applies only if the
timber, minerals or struciures “are to be severed by the seller”. If the buyer is
to sever, such Gransactions are sonsidered contraets affecting land and all prob-
lems of the Statute of Frauds and of the reeording of land rights apply to them.
Thevefors, the Statute of Fraouds section of this Article does met appiy to smeh
contragts though they must conform io the Statate of Frauds affecting the trans-
fer of interests in land,

2. Bubsection {2}, “Things atiached” to the realty which can be severed with-
ot material harm are goods within this Astiele repardiess of whe is to effect
the severance. The word “fixtures” has been avoided becavse of the diverse defi
I}ﬁé@gsd‘of thiz term, the test of “severamee without material hurm® being sub-
ST

The provision in subsection {3} for recording sueh contracts is within the por-
view of thi= Article simce 1L is & means of preserving the buyer's rights under
the sentract of sale,

3. The security phases of things attached to or Yo become attached to realty are
dealt with in the Article on Secured Transactions (Article 9) and it is t¢ be noted
that the definliion of goods in that Article differs from the definition of goods in
this Articls.

Cross References:

Point 1: § 2-201.
Point 2v § 2-106.
Point &; Articles 9 and 2-108,

Definitional Cross References:

“Buyer”. § 2-108.
“Contract”. § 1.201
“Contract for sale™. § 2306,
“Goods”. § 2-105,

“Party”, § 1-201.

“Present sale”. § 2-106,
“Rights”. § 1-201.

“Seller”. § 2-103,

VIRGINIA ANNOTATIONS

Prior Stafutes: Code 1250, § 11-2 {Statuite of Frauwds) ond Code 1950, §§ 59-
204 threagh 58-2183 {(Timber BEranis).

Comment: Under Virginiz law, when standizg timber sold s 4o e severed within

& reasonable time by sither the buyer or selier the transaction is not within the
statute of frauds provision velating to tronsfers of interssts in land., Va. Code
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11-2(6), as interpreted by Hurricane Lumber Co., v. Lowe, 110 Va. 380, 383, 66
S.E. 66 (1909). Since Virginia has no statute of frauds provision relating to the
sale of goods, the transaction need not be reduced to writing, But see Stuart v.
Pennis, 91 Va. 688, 689-91, 22 8.E. 509 (1895) (buyer had right to let timber stand
for 3 years). The UUCC provides that if the geller is to sever at any time, a sale of
standing timber is within the scope of Article 2 and thus subject to the statute of
frauds provision relating to the sale of goods. 2-201. The net effect of this is te
reduce the scope of the statute of frauds provision relating to interests in land
when the seller is to sever but to inerease the requirement of a writing by bringing
these transactions within the scope of Article 2.

In Stuart v. Pennis, 91 Va. 688, 691, 22 S.E. 509 (1895), it was said that land in-
cludes everything “attached to it,” a statement that would include growing crops,
but this broad definition seems to have been limited by Hurricane Lumber Co. v.
Lowe, 110 Va. 380, 383, 66 S.E. 66 {1909}). Under UCC 2-107(2) growing crops
are defined as goods. See also, Note, Crops—Fersonalty or Realty in Virginia,
39 Va. L. Rev. 1115 (1953).

The UCC makes no provision for legisiation such as Virginia’s Timber Branding
statute, Code 1950, §§ 59-200 through 59-213, and there appears to be no necessary
confliet between the UCC and this legislation, under § 59-210 of which the branding
of marketable timber is deemed to be a change of ownership and posseasion. The
statute was applied in Hurley v. Hurley, 110 Va. 31, 656 8.E. 472 (1909). Sub-
section 2-107(3) authorizes the recordation of contracts for sale under this
section as though they invelved transfers of interests in land, so as thereby to
give third parties notice. This provision would change the result in Braxton v. Bell,
92 Va. 229, 235, 23 S.E., 289 (1895), holding that the recordation of a contract in
regard to personal property, not required by statute to be recorded, as a nullity
and not notice to any person,

PART 2

FORM, FORMATION AND READJUSTMENT
OF CONTRACT

§ 2-201. Formal Requirements; Statute of Frauds. (1) Except as
otherwise provided in this section a contract for the sale of goods for the
price of $500 or more is not enforceable by way of action or defense unless
there {s some writing sufficient to indicate that a contract for sale has been
made between the parties and signed by the party against whom enforce-
ment is sought or by his authorized agent or broker. A writing is not in-
sufficient because it omits or incorrectly states a term agreed upon but
the contract is not enforceable under this paragraph beyond the quantity
of goods shown in such writing,

(2) Between merchants if within a reasonable time a writing in con-
firmation of the contract and sufficient against the sender is received and
the party receiving it has reason to know its contents, it satisfies the re-
gquirements of subsection (1) against such party unless written notice of
objection to its contents is given within ten days after it is received.

(3) A contract which does not satisfy the requirements of subsection
{1} but which is valid in other respects is enforceable

(a) if the goods are to be specially manufactured for the buyer and
are not suitable for sale to others in the ordinary course of the seller’s
business and the seller, before notice of repudiation is received and under
rircumstances which reasonably indicate that the goods are for the buyer,
has made either a substantial beginning of their manufacture or commit-
ments for their procurement; or

(b) if the party against whom enforcement is sought admits in his
pleading, testimony or otherwise in court that a contract for sale was
made, but the contract is not enforceable under this provision beyond the
quantity of goods admitted; or



{e) with respect to goods for which payment has been made and ac-
cepted or which have been received and accepted (§ 2-606).

COMMENT: Prior Uniform Statutory Provision: § 4, Uniform Sales Act (which
was based on § 17 of the Statute of 29 Charies II),

Changes: Completely re-phrased; restricted to sale of goods. See also §§ 1-206,
8-319 and 9-203.

Purposes of Changes: The changed phraseology of this section is intended to
make it clear that:

1. The required writing need not contain al} the material terms of the contract
and such material terms as are stated need not he precisely stated. All that is
required is that the writing afford a basis for believing that the offered oral evi-
dence rests on a real transaction. It may be written in lead peneil on a scratch
pad. It need not indicate which party is the buyer and which the seller. The only
term which must appear is the quantity ferm which need not be accurately stated
but recovery is limited to the amount stated. The price, time and place of pay-
ment or delivery, the general quality of the goods, or any particular warranties
may all be omitted.

Special emphasis must be placed on the permissibility of omitting the price term
in view of the insistence of some courts on the express inclusion of this term
even where the parties have contracted on the basis of a published price Hst.
In many valid contracts for sale the parties do not mention the price in express
terms, the huyer being hound to pay and the seller to accept a reasonable price
which the trier of the fact may well be trusted to determine. Again, frequentiy the
price is not mentioned since the parties have based their agreement on a price
list or catalogue known to both of them and thiz list serves as an efficient
safeguard against perjury. Finally, “market” prices and vaiuations that ave eurrent
in the vieinity constitute a similar check. Thus if the price is not stated in the
memorandum it can normally be supplied without danger of fraud. Of course if
the “(}in'ice” consists of goods rather than money the quantity of goods must be
stated.

Only three definite and invariable requirements as to the memorandum are made
by this subsection. First, it must evidence a contract for the sale of goods; second,
it must be “signed”, a word which ineludes any authentication which identifies
the party to be charged; and third, it must specify a quantity.

2. “Partial performance” as a substitute for the required memorandum ean vali-
date the contract enly for the goods which have been accepted or for which pay-
ment has been made and accepted.

Receipt and acceptance either of goods or of the price constitutes an unambiguous
overt admission by both parties that a.contract actually exists, If the court can
make a just apportionment, therefore, the agreed price of any goods actually
delivered can be recovered without a writing or, if the price has been paid, the
seller can be forced to deliver an apportionable part of the goods. The overt
actions of the parties make admissible evidence of the other terms of the con-
tract necessary to a just apportionment. This is true even though the aetions of
the parties are not in themselves inconsistent with a different transaction such
as a consignment for resale or a mere loan of money.

Part performance by the buyer requires the delivery of gsomething by him that
is accepted by the seller as such performance. Thus, part payment may be made
by money or check, accepted by the seller. If the agreed price consists of goods
or services, then they must also have been delivered and accepted.

3. Between merchants, failure to answer a written confirmation of a contract
within ten days of receipt is tantamount to a writing under subsection (2) and
is sufficient against both parties under subseetion (1}, The only effect, however,
is to take away from the party who fails to answer the defense of the Statute of
Frauds; the burden of persuading the trier of fact that a contract was in fact
made orally prior to the written confirmation is unaffected. Compare the effect
of a failure to reply under § 2-207.

4. Failure to satisfy the requirements of this section does not render fhe con-

tract void for all purposes, but merely prevents it from being judicially enforced
in favor of a party to the contract. For example, a buyer who takes possession of
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goods as provided in an oral contract which the seiler has not meanwhile re-
pudiated, is not a trespasser, Nor would the Statute of Frauds provisions of this
gertion be 2 defense fo 2 third persen whe wrongfully induces a party fo pefuse
to perform an oral contract, even though the injured par{y cannot maintain an
artion for damages againat the party so refusing to perform.

5. The requirement of “signing” fa discussed In the comment to § 1-201.

§. It is not necessary that the weiting be delivered %o anvbody. It nesd not be
signed ot authenticated by both parties but it is, of course, not sufficient against
one who has not signed it. Prier to ¢ digpute no one ecan dstermine which party’'s
signing of the memorandum may bs necessary but from ths time of contracting
each party should be aware that to him it iz signing by the other which is
important.

f. If the muking of & eontraet iz admitted in eourt, either in 8 written pleading,
by stipulstion or by oral statement before the court, no additional writing is
necessary for protection against fraud. Under thiy secijon it is no longer possible
to admit the contract in court and still treat the 3tatute 23 a defense. However,
the contract is not fhus eonelusively established. The admission so made by a
party is itself evidential sgaingt him or the tzuth of the facts so admitted and of
nothing more; 48 against the other party, it is not evidential at siL

Cross References:
See §§ 1-201, 2-202, 2.207, 3-209 and 2-304.
Definitional Cross Beferences:

“Action”. § 1-20L
“Between merchants™ § 2-104,
“Buyer”, § 2.104.
“Contract™. § 1-201.
“Contract of sale”™. § 2-106.
“Goods”. § 2-115.
“Notiee™, § 1201,

“Party”. § 1-201.
“Reassonable time™. § 1-204.
“Sale™. § 2-108.
“Beller”. § 2-103.

VIRGINIA ANNOTATIONS

Prior Stetutes: None.

Comment: This section provides Virginia with a statute of frauds for the sale of

goods where none exieted hafore. Virginia decisions under existing provisions of

the statute of frauds have required essential terms bub not the whole of contrasts

within the statute {6 be in writing. Ses e.g., Browder v. Mitchell, 187 Va, 781, 785,

48 5.5, 2d 221 (1848); Reynolds v. Dixon, 187 Va. 101, 108, 46 3.5, 2d 6 (1948).

The TYCC reguires only that there be “some writing sufficient to indicate that a

cantract for sale has been mude.” Farther, sinee a writing is not insufficient Le-

cause it omits or incorrectiy states a term agreed upon, this section will lcad to
greater liherality in the introduction of parol evidence in Virginis where uminte
grated writings within the statnte of frauds are involved. Matthews v. LaPrade,

130 Vs, 408, 420, 107 S.8. 795 {1821).

§ 2-202. Final Written Expression: Parol or Exirinsic Evidence.
Terms with respect to which the confirmatory memoranda of the parties
agree pr which are otherwise set forth in a writing intended by the parties
as a final expression of their agreement with respect {0 such terms as are
included therein may not be coniradicted by evidence of any prior agree-
ment or of a contemporanesus oral agreement but may be explained or
supplemented

{a) by course of dealing or usage of trade {§ 1-205) or by course of
performance (§ 2-208); and '

(b} by evidence of consistent additional terms uniess the court finds
the writing to have heen intended also ag a complete and exclusive state-
ment of the terms of the agresment.
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COMMENT: Prior Uniform Statutery Provision: None
Purgoses: 1. This section definitely rejects:

{a)} Any assumption that because o writing has been worked out which is final
an some matters, it is to be taken bs ineluding all the matters agrsed upon;

(b} The premise that the language used has the meaning aitributable io such
langiage by rules of construetion existing in the law rather than the meaning
witich arises ouf of the commercial context in which it waa used; and

{e¢y The requirement that a condition precedspt to the admigss—z'hﬂity of tha type
of evidence specified in paragraph (a) is an original determination by the court
that the language used is ambiguous,

2, Paragraph {z) makes admissible evidence of course of dealing, usage of trade
and course of performance to explain or supplement the terms of any writing
stating the agreemant of the parties in order that the true understanding of the
parties as o the agreement may be reached. Such writings are to be Tead on the
assumption that the course of prier dealings betwsen the parties and the usages
of tzade were taken for granted when the document wag phrased. Usnless care-
fully negated they have hecome an element of the meaning of the words used.
Similarly, the eourge of actual performance by the parties is considered the best
indication of what they intended the writing to mean.

3, Under paragraph (b} consistent additional terms, not reduced to writing, may
e proved unlegs the court finds that the writing wus intended by both parties as
a complete and exclusive statement of all the terms. If the additions! terms are
such that, if agreed uvpon, they would certalnly have been included in the docu-
ment in the view of the court, then evidence of their alleged making must he kept
from the frier of facl

Cross Referenees:
Point 3; 8§ 1-205, 2.207, 2-302 and 2-316.

Definitional Cross References:

“Agreed” and “apreement”. § 1-201.
“Course of dealing®. § 1-208,
“Parties”, & 1-201.

“Term™. § 1.201.

“Usage of trade”. § 1-205,
“Written” and “writing”. § 1.201

VIRGINTA ANNOTATIONS
Prior Statntes: None.

Comment; This section reflects a more libaral approach to the introduction of parcl
evidence fo explain or supplement written contracts for the sals of geods than
hag been followed in Virginia., The Supreme Court of Appesls has said that
“no rule is better settled in this State than that extrinsie evidenee i3 not admissible
to determine the sense in which langusge is used uniess the eomtract i3 ambi-
guons.” Mathisson Alkall Works v, Virginia Bammer Coal Corp., 147 Va. 125,
136, 136 BE. 678 {1927}. Thizs cage held that parol evidence was inadmissible to
show the “gquantiby” contracted for in a requirements confract. Hopkins v, LeCats,
142 Vg, 769, T70-83, 128 S.E. 55 {1825), held parol svidence inadmisaible to show
ihe time at which a deposit te guavantes performance wag to be made, Suther-
land & Co. v. Gibson, 117 Va. 840, 842-44, 88 S.E. 108 (1915}, held pare! svidence
mmadmissible to show a custem of weighing lHvestock between daylight and nine
a'clock, Seoit v, Norfoik & Western Raillroad Co., 90 Va. 241, 243, 17 5.3 882
{1893}, held parol evidence inadmissible to show that a buyer was to haul a part
of a purchass of railread ties. Under this section of the UCT, it would appear that
parci evidence would be admissibile in these situations.

in Richlands Flint Glass Co. v, Hiltebeitel, 92 Va. 91, 94-57, 22 S.E. 806 {1895),
Virginia permitted the intreduction of parcl evidence to show custom wnd usage
and a prior course of dealing where a econtract for doing briek work did not con-
tain any term stating how the quantity of brick was to be ascertained. Bee also -
Hanshrough v. Neal, Featherston and Co., 94 Va. 722, 724-26, 27 S.E, 593 (1897).
Virginia slso permits the introduction of parol evidence to show that a buyer
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was induced by false and fraudulent representations of the seller’s agents to
enter into the contract, even though the written contract purports to embody all
the agreements between the parties. White Sewing Machine Co. v. Gilmore Furni-
ure Co., 128 Va. 630, 637-44, 106 S.E. 124 (1920). And Virginia has construed a
term of a conditional sale contract providing that all conditions and agreements
between the parties are stated therein as referring to that contract only and not
to a prior sales econtract. Transit Corp. of Norfolk v. Four Wheel Drive Auto Co.,
151 Va. 865, 873, 145 S.E. 331 (1928). A federal court, in Victor Products Corp. v.
Yates-American Mach. Co., 564 F.2d 1062, 1063-64 (4th Cir. 1932), held that the
parol evidence rule, as applied in Virginia, bars proof of an oral warranty that
contradicts the terms of a conditional sale contract. These holdings are not
changed by the UCC.

'§ 2-203. Seals Inoperative. The affixing of a seal to a writing evi-
dencing a contract for sale or an offer to buy or sell goods does not con-
stitute the writing a sealed instrument and the law. with respect to sealed
instruments does not apply to such a contract or offer.

COMMENT: Prior Uniform Statutory Provision: § 3, Uniform Sales Act.
Changes: Portion pertaining to “seals” rewritten.

Purposes of Changes: 1. This section makes it elear that every effect of the seal
which relates to “sealed instruments"” as such is wiped out insofar as contracts
for sale are concerned. However, the substantial effecta of a seal, except exten-
sion of the period of limitations, may be had by appropriate drafting as in the
case of firm offers (see § 2-205).

2, This section leaves untouched any aspects of a2 seal which relate merely to
signatures or to authentication of execution and the like. Thus, a statute pro-
viding that a purported signature gives prima facie evidence of its own au-
thenticity or that a signature gives prima facie evidence of consideration is
still applicable to sales transactions even though a seal may be held to be a signa-
ture within the meaning of such a statute. Similarly, the authorized affixing of
a corporate seal bearing the corporate mame to a contractual writing purporting
to be made by the corporation may have effect as a signature without any refer-
ence to the law of sealed instruments.

Cross Reference:
Point 1: § 2-205.

Definitional Cross References:

“Contract for sale™. § 2-106.
“Goods”. § 2-105.
“Writing”. § 1-201.

VIRGINIA ANNOTATIONS
Prior Statutes: Code 1950, § 11-3.

Comment: Although seals are still recognized in Virginia, there have been no
cases involving contracts for the sale of goods, where a question involving a seal
has arisen. At least in equity, the seal no longer prevents inquiry as to whether
a sealed instrument is supported by consideration. Norris v. Barbour, 188 Va.
723, 737, 61 S.E. 2d 334 (1949); Cooper v. Gregory, 191 Va. 24, 31, 60 S.E. 2d 50
(1950). The principal change is in the length of the statute of limitations, for
which see VIRGINIA ANNOTATIONS to UCC 2-725.

§ 2-204. Formation in General. (1) A contract for sale of goods may
be made in any manner sufficient to show agreement, ineluding conduct by
both parties which recognizes the existence of such a contract.

(2) An agreement sufficient {o constitute a contract for sale may be
found even though the moment of its making is undetermined.

(3) Even though one or more terms are left open a contract for sale
does not fail for indefiniteness if the parties have intended to make a con-
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tract and ihere is a reasomably certain basis for giving an appropriate
remedy.

COMMENT: Prior Uniform Statutery Provision: $§ 1 and 3, Uniform Sales Act,
Changesn: Completaly rewritten by this and other sections of this Article.

Purpases of Changes: Subsection (1)} continues without change the basic policy
of yecopnizing any manner of expression of agreement, oral, written or otherwise.
The legal effeet of such an agreement i3, of course, gualified by ovther provisions
of this Article.

Under subsection (1} appropriate eonduct by the parties muy be sufficient to
sstablish an agreement. Subsection {2) is directed primarily io the sitaation
where the interchanged correspondence does not disclose the exuct poial at which
the deal was clossd, but the actions of the parties indicate that a binding obiiga-
tion has been undertaken.

Subsection SS} states the principle as to “open ‘erms” underlyving later sections
of the Ayticle. If the partes intend o enter into a hinding agresment, this sub-
section recogmnizes that agreement as valid in law, despite missing terms, if there
is any reasonably cerfain basis for granting a remedy. The test is ret certainiy
us to what the parties were to do nov as to the exact amount of damages due the
pizintiff. Nor is the fact that one or more terms are left io be agreed upon enough
of itself to defeatl an otherwise sdeguate agreement. Rather, commercial stand-
ards on the point of “indefiniteness™ ave intended %o be applied, this Act making
provision elsewhere for missing terms needed for performance, open price, reme-
dies and the like, i

The maore terms the parties leave opern, the less likely it iz that they have intended
o conclude a binding agreement, but their actions may be frequently conclasive
on the matter dezpite the omissions.

Cross Referonces:

Subsection {1): §§ 1-103, 2-201 and 2-302,
Subsection (2): §§ 2-206 through 2-208.
- Subsection (3): See Part &

Definitional Cross References:

“Agreement”, § 1.201,
“Contract”. § 1-201.
“Contraet for sale”. § 2-104,
“Goods™”. § 2-105.

“Party”. § 1.201.
“Remedy”. § 1-201,
“Term™. § 1-201.

VIRGINIA ANNQTATIONS
Prior Statutes: None.

Comment: The UL Iz consistant with the Virginia policy of enforcing apparently
indefinite agreements whenevar poagible by resort to external, shjective standards
of reasonableness. Turpin v. Branapman, 140 Va, 818, §28, 58 $.E.2d 63 (1950), held
an agreement to be suificiently definite where one of its terms provided the means
and formuls by which the gquantity could be determined. Cocoz Produetis (o. of
Ameriea, Ine. v, Duche, 156 Va, 86, 90, 168 S E. T15 (1931), held an agreement for
the sale of three to five cars of cocoa butiter to be sufficiently definite. Smokeless
Fuei Co. v, Seaton & Sens, 105 ¥z, 170, 172-74, 62 S.E. B2G {1906}, held a contract
for 1,600 be 1,500 tong of coal o be sufficiently definite. The section is consistent
with Chandler v. Kelley, 148 Vu. 221, 227-32, 141 S.E. 388 (1928}, holding that a
contract for sale had been made, an intermediary being an agent for the buyer.

§ 2-205. Firm Offers. An offer by a merchant fo buy or sell goods in
a signed writing which by its ferms gives assurance that it will be heid
open ig not revoeable, for lack of consideration, during the time stated or
if no Lime is stated for a reasonable time, but in no event may such period
of irrevoeability exceed three months; but any sueh term of assurance on
a form supplied by the offeree must be separately zigned by the oiferor.
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COMMENT: Prior Uniform Statutory Provision: §§ 1 and 3, Uniform Sales Act.
Changes: Completely rewritten by this and other sections of this Article.

Purposes of Changes: 1. This section is intended to modify the former rule which
required that “firm offers” be sustained by comsideration in order to bind, and to
require instead that they must merely be characterized as such and expressed in

signed writings.

2. The primary purpose of this section is to give effect to the deliberate intention
of a merchant to make a current firm offer binding. The deliberation is shown in
the case of an individualized document by the merchant’s signature to the offer,
and in the case of an offer included on a form supplied by the other party to the
transaction by the separate signing of the particular clause which contains the
offer. “Signed” here also includes authentication but the reasonableness of the
authentication herein allowed must be determined in the light of the purpose of
 the section. The circumstances surrounding the signing may justify something
less than a formal signature or initialing but typically the kind of authentication
involved here would consist of a minimum of initialing of the clause involved.
A handwritten memorandum on the writer’s letterhead purporting in its terms
to “confirm” a firm offer already made would be enough to satisfy this section,
although not subscribed, since under the circumstances it could not be considered
a memorandum of mere negotiation and it would adequately show its own authen-
ticity. Similarly, an authorized telegram will suffice, and this is true even though
the original draft contained omnly a typewritten signature. However, despite
settled courses of dealing or usages of the trade whereby firm offers are made
by oral communication and relied upon without more evidence, such offers re-
-~ main revocable under this Artiele since authentication by a writing is the essence
of this section.

. 3. This section is intended to apply to current “firm” offers and not to long term
options, and an outside time limit of three months during which such offers remain
irrevocable has been set. The three month period during which firm offers remain
irrevocable under this seetion need not be stated by days or by date. If the offer
states that it is. “guaranteed” or “firm” until the happening of a contingency which
will occur within the three month perioed, it will remain irrevocable until that
event. A promise made for a longer period will operate under this section to bind
the offeror only for the first three months of the period but may of course be
renewed. If supported by consideration it may continue for as long as the parties
:pecii‘y. This section deals only with the offer which is not supperted by considera-
ion.

4. Protection is afforded against the inadvertent signing of a firm offer when
contained in a form prepared by the offeree by requiring that such a clanse be
_ separately authenticated, If the offer clause is called to the offeror’s attention and

he separately authenticates it, he will be bound; § 2-302 may operate, however,
to prevent an unconscionable result which otherwise would flow from other
terms appearing in the form.

5, Safegua._rds are provided to offer relief in the case of material mistake by virtue
of the requirement of good faith and the general law of mistake.

Cross References:

Point 1: § 1-102.
Point 2: § 1-102.
Point 3: § 2-201.
Point 5: § 2-302.

Definitional Cross References:

“Goods”. § 2-105.
“Merchant”. § 2-104.
“Signed”. § 1-201.
“Writing”. § 1-201.

¥IRGINIA ANNOTATIONS

Prior Statutes: None.

Comment: This section changes prior law by making firm offers by merchants ir-
revocable, even without consideration. Virginia cases, following traditional eon-
tract l_aw, have held that such offers are revocable. Weade v. Weade, 153 Va. 540,
545, 150 S.E. 238 (1929); Saunders v. Bank of Mecklenburg, 112 Va. 443, 451, 71
S.E. 714 (1911).
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~ § 2-206. Offer and Acceptance in Formation of Contract, (1) Unless
otherwise unambiguounsly indicated by the language or circumstances

(a) an offer to make a contract shall be construed as inviting accept-
ance In any manner and by any medium reasonable ih the circumstances;

(k) an order or other offer to buy goods for prompt or current ship-
ment shall be construed as inviting acceptance either by a prompt promise
to ship or by the prompt or current shipment of conforming or non-con-
forming goods, but such a shipment of non-conforming zoods does not
constitute an acceptance if the seller seasonably notifies the buyer that
the shipment is offered only as an accommodation to the buyer.

(%) Where the beginning of a requested performance is a reaspngble
mode of acceptance an offeror who is not notified of acceptance within a
reasonable time may treat the offer as having lapsed before acceptance.

COMMENT: Prier Uniform Statutory Provision: &§ 1 and 3, Uniform Sales Act.
Changes: Completely rewritten in this and other seetions of this Article.

Purposes of Changes: To make it clear that:

1. Any reasonable manner of acceptance is intended to be regarded as available
unless the offeror has made quite clear that it will not be acceptable. Former
technical rules as to acceptance, such as requiring that telegraphic offers be ac-
cepted by telegraphed acceptance, ete., are rejected and a eriterion that the aec-
ceptance be “in any manner and by any medium reasonable under the circum-
stanees,” is substituted. This section is intended to remain flexible and its ap-
plicability te be enlarged as new media of communication develop or as the more
time-saving present day media come into general use.

2. Either shipment or a prompt promise to ship is made a proper means of ac-
ceptance of an offer Jooking to current shipment. In accordance with ordinary
commercial understanding the section interprets an order looking to current
shipment as allowing acceptance either by actual shipment or by a prompt prom-
ise to ship and rejects the artificial theory that only a single mode of aceeptance
is normally envisaged by an offer. This is true even though the language of the
offer happens to be “ship at once” or the like. “Shipment” is here used in the
same sense as in § 2-504; it does not include the beginning of delivery by the
seller’s own truck or by messenger. But loading on the seller’s own truck might
be a beginning of performance under subsection {2).

3. The beginning of performance by an offeree can he effective as acceptance so
as to bind the offeror only if followed within a reasonable ime by notice to the
offeror. Such a beginning of performance must unambiguously express the
offeree’s intention to engage himself. For the protection of both parties it is
essential that notice follow in due eourse to constitute acceptance. Nothing in
this section however bars the possibility that under the common law performance
begun may have an intermediate effect of temporarily barring revocation of the
offer, or at the offeror’s option, final effect in constituting aceeptance.

4. Subsection(1) (b) deals with the situation where z shipment made following an
order is shown by a notification of shipment to be referable to that order hut has
a defect. Such a nen-conforming shipment is snrmally to be understood as intend-
ed to close the bargain, even though it pro to have been at the same time a
breach. However, the seller by stating that the shipment is non-conforming and
is offered only as an accommodation to the buyer keeps the shipment or notifica-
tion from operating as an acceptance.

Definitional Cross Referénces:

“Buyer”. § 2-103.
“Conforming”. § 2-1086.
“Contract™. § 1-201.
“Goods™. § 2-105.
“Notifies”. § 1-201.
“Reasonable time”, § 1-204.
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VIRGINIA ANNOTATIONS

Prior Statutes: None.

Comment: The Supreme Court of Appeals has said that the acid test of the for-
mation of a contract for the sale of goods is “A meeting of the minds of the
parties.” Palmer v. Charles E. Frosst & Co., 139 Va. 239, 244, 123 S.E. 357 {1924).
See also Rownd v. Bell, 156 Va. 811, 813-14, 158 S.E. 890 (1931); Old Dominion
Coal Corp. v. Snipes, 142 Va. 331, 339-40, 128 S.E. 518 (1925); Insurance Company
of North America v. Gamble & Co., 94 Va. 622, 625, 27 S.E. 463 (1897). The UCC
generally follows this approach, with, perhaps, some relaxation of what constitutes
a meeting of the minds. Without expressly so providing, the UCC continues the
" general proposition of contract law that an offer can be revoked at any time be-
fore it is accepted. J. B. Colt Co. v, Elam, 138 Va. 124, 127, 120 S.E. 857 (1924);
Virginia Hardwood Lumber Co. v. Hughes, 140 Va. 249, 257-58, 124 S.F. 283 {1924).

The UCC rejects technical rules of acceptance, providing that an offer shall be eon-
strued as inviting acceptance in any manner and by any medium reasonable under
the circumstances, thus relaxing the requirement of Virginia Hardwood Lumber
Co. v. Hughes, 140 Va. 249, 258, 124 S.E. 283 (1924}, that an offer made by mail
must generally be accepted by an answer sent by return mail.

Under this section an order or other offer for prompt or current shipment can be
accepted either by prompt shipment or a “prompt promise to ship.” In Virginia
Hardwood Lumber Co. v. Hughes, 140 Va. 249, 258, 124 S.F. 283 (1924), the buyer
asked the seller to “ship at once.” The court said that under the principles of law
governing the acceptance of an offer, the seller, “in order to effectuate a binding
contract, had to notify the defendant of his acceptance of its order and ship
promptly.” However, since the seller neither shipped to nor notified the buyer
before the offer was revoked, the ecase is doubtful precedent for the view that Vir-
ginia permits an offer for an “unilateral” contract to be accepted by a promise to
perform. Both the UCC and Virginia appear to agree that if an offer is properly
~ accepted by starting or completing a bargained for performance, the offeree, as a
condition to the ereation of a eontract, must notify the offeror within a reasonabie
time.
An offer for a shipment “at once” under Virginia Hardwood Lumber Co. v. Hughes,
140 Va. 249, 257, 124 S.E. 283 (1924), means a “prompt and an immediate ship-
ment” although, of course, not a shipment made simultaneously with the receip:
of the order., The UUCC leaves this construction of the term unchanged.

The UCC does not expressly cover fraud in the factum as a defense to an alleged
sale of goods. Consequently, the holding in Amos v. Franklin, 159 Va. 19, 22-23,
165 3.E. 510 (1932), that this is a good defense remains unchanged. In this case
the buyer thought he was signing a permit for a demonstration of a truck, whereas
he actually was signing a contract to buy the truck.

The section is consistent with Lynch v. Commonwealth, 131 Va. 769, 772, 109 S.E.
418 (1921), which distinguishes between a sale and an offer to sell. It is also
. consistent with Montague Manufacturing Co. v. Aycock-Holly Lumher Co., 139 Va.
742, 747, 124 S.E. 208 (1924), in which it was found that no contract had arisen

between the parties.

§ 2-207. Additional Terms in Acceptance or Confirmation. (1) A
definite and seasonable expression of acceptance or a written confirmation:
which is sent within a reasonable time operates as an acceptance even
though it states terms additional to or different from those offered or
agreed upon, unless acceptance is expressly made conditional on assent to
the additional or different terms.

(2) The additional terms are to he construed as proposals for addition
to the contract. Between merchants such terms become part of the con-
tract unless:

(a) the offer expressly limits acceptalice to the terms of the offer;

{(b) they materially alter it; or

. '(c)_notiﬁcation of objection to them has already been given or is
given within a reasonable time after notice of them is received.

{3) Conduct by hoth parties which recognizes the existence of a con-
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tract is sufficient to establish a confract for saje aithough the writings of
the parties do not otherwise establizh a contract. In such case the terms
of the particular contract consist of those ferms on which the writings of
the parties agree, together with any supplementary terms incorporated
under any other provisions of thiz Act.

COMMENT: Prior Uniferm Statutory Provisions §§ 1 and 3, Uniform Sales Act.

Changes: Completely rewritten by this and other sections of this Article.

Purposes of Changes: 1. This section is intended to deal with two typical situa-
tions. The one is where 2n agreement has been reached either orally or by in-
formal eorrespondence between the parties and i3 followed by one or both of the
parties sending formai acknowledgments or memorunda embodying the terms so
far as spreed upon and adding terms not disengsed, The other situation is one in
which & wire or letter expressed and intended as the elesing or confinpation of
an agreement adds further miner suggestions or proposals such as “ship by
Tuesday,” “rush,” “ship draft against bill of lading inspection allowed,” or the like.

2. Under this Artidle 2 proposed deal which In commercial vnderstanding has in
faet heen closed is rzcognized as a eontract. Therefore, any additional matter
contained either in the writing intended to slose the deal or in g later confirmation
fails within subsection (2) and must be regarded as a propoesal for an added term
ﬁg{ﬁeSS the sccuptance iz made conditional on the accepiance of the additional
ATTNE,

3. Whether or not additional or different terms will become part of the agreement
depends upon the provisiong of subssction (2}, If they are such 28 materdally to
alter the original bargain, they will not be included uniess expressiy agreed to by
the other party. If, howsver, they are terrns which wounld not so change the bar-
zain they will be Incorporated unless notice of ebjection to them has already been
given ov is given within a reasonable time.

4. Examples of typieal elauges which would normaily “materially alier” the con-
tract and so resuly in surprise or hardship if incorporated without express aware-
neeg by the other party are: a clause negating such standard warronties as that
of merehantability or fitness for a particular purpose in eireumstances in whieh
gither warranty normally attaches; a clanse requiring a guasraaty of 8046 or
1004% deliveries in & case such zs 8 contract by canpery, where the usage of the
trade allows greater quantily lesways; a ciause reserving to the seller the power
te cancel upon the buver’s failure to meet any involce when due; a clause reguir-
ing tha%icompiaints be made in a time materially shorter than castomary or
reasonable.

5. Lxampleg of clauses which involve no eiement of unreasonable surprise and
which therefore are fo be incorporated in the contract undess notice of abjection
is sensonahly given are: s clause setting forth and perhaps enlarging slighily
upon the seller’s exemption due to supervening eauses beyond his contrel, similar
to theose covered by the provision of this Article on merchant’s excuse by failure
of presapposed conditions or a clange fixing in advance any reasonable formuls
of proration under such circomstances; a clause fixing a reaspnable tims for
complaints within sustomsery Iimits, or in the case of a purchase for sub-sale, pro-
viding for imspection by the sub.purchaser; a clause providing for infersst on
overdue invoices or fixing the seller’s standard cradit termg where ther ave within
the range of trade praciice and do net limit any credit hargoived for; 2 clause
miting the right of rejection for defects which fail within the customary trade
tolerances for aceepfance “with adiustment” or otherwise limiting remedy im &
reagonable manner {ses §§ 2.718 and 2.719).

*

4. If ns angwer is received within 2 reasonable time after additional ferms are
propoged, it is both fair and eommercially sound to assume thai their inclusion
hagz been assented to. Whers clauses on confitming forms sent by both parties
confliet euch party musgt be assemed to ohject to a clause of the other conflicting
with ene on the confirmation sent by himself. As 4 result the requirement that
there be notice of ohjection which is found in subsection {2} is satisfied and the
corflicting terms do not become o part of the contract. The contract then con-
sists of the terms originally expressly agreed to, terms on which the confirma-
tions agres, and termy suppied by this Aect, including subsection (2),



Cross References:

See generally § 2-302.
Point 5: §§ 2-513, 2-602, 2-607, 2-609, 2-612, 2-614, 2-615, 2-616, 2-T18 and 2-719.

Point 6: §§ 1-102 and 2-104.

Definitional Cross References:

“Between merchants”, § 2-104.
“Contract”. § 1-201.
“Notification”, § 1-201.
“Reasonable time”. § 1-204.
“Seasonably”., § 1-204.
“Send”. § 1-201.

“Term”, § 1-201.

“Written”. § 1-201.

VIRGINIA ANNOTATIONS

Prior Statutes: None.

Comment: Virginia law has been that an expression of an acceptance to be effectu-
al must be identical with the offer. Since the UCC provides that additional terms
are to be construed as proposals for additions to the contract, this section changes
Virginia law. In W. S. Hoge & Bro, v. Prince William Co-operative Exchange,
Ine,, 141 Va. 676, 682-84, 126 S.E. 687 (1925), it was held that there was no con-
tract where the offer provided for goods to be shipped when ordered and the ae-
ceptance called for shipment before October 1, and the acceptance also varied
the offer by providing for nonliability for failure to deliver when due because
of causes beyond the control of the seller. See alse Virginia Hardwood Lamber
Co. v. Hughes, 140 Va. 249, 257-58, 124 S.E. 283 (1924); Gibney & Co. v. Arling-
ton Brewing Co., 112 Va. 117, 120-21, 70 S.E. 487 (1917) (no contract where
acceptance contained three material alterations in the terms of the offer}; Lynch-
burg Hosiery Mills v. Chesterfield Manufacturing Co., 107 Va. 73, 77-78, 57 S.E. 606
{1907) {acceptance varied grades of yarn to be supplied and time of delivery).

The TUCC provides that between merchants under specified conditions a failure to
.respond to proposed additional, nonmaterial terms resnits in their incorporation
intc the contract. By thus specifying additional eircumstances from which an
acceptance by silence may reasonably be implied, the UCC changes Virginia law.
See Boone v. Standard Acc. Ins. Co. of Detroit, 192 Va. 672, 66 S.E. 2d 530 (1951)

{insurance case).

§ 2-208. Course of Performance or Practical Construction. (1) Where
the contract for sale involves repeated occasions for performance by either
narty with knowledge of the nature of the performance and opportunity
for objection to it by the other, any course of performance accepted or
acquiesced in without objection shall be relevant to determine the meaning
of the agreement.

(2) The express terms of the agreement and any such course of per-
formance, as well as any course of dealing and usage of trade, shall be con-
strued whenever reasonable as consistent with each other; but when such
construction is unreasonable, express terms shall control course of per-
Formance and course of performance shall control both course of dealing

and usage of trade (§ 1-205).

(3) Subject to the provisions of the next section on modification and
waiver, such course of performance shall be relevant to show a waiver or
modification of any term inconsistent with such course of performance.

* COMMENT: Prior Uniform Statutory Provision: No such general provision but
concept of this section recognized by terms such as “course of dealing”, “the cir-
cumstances of the ecase,” “the conduct of the parties,” ete., in Uniform Sales Act.

Purposes: 1. The parties themselves know best what they have meant by their
words of agreement and their action under that agreement is the best indieation
of what that meaning was. This section thus rounds out the set of factors which
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determines the meaning of the “agreement” znd therefore also of the *“unless
ptherwise agreed” gualification to various provisions of this Article.

2. Under this section a cowrse of performance is always relevant to determine the
meaning of the agresment. Express mention of course of performance alsewhere
in this Artiels earries ne conifrary implication when thers is a fallure to refer
to it in other seetions.

3. Where it is difficult to determine whether a particular act merely sheds light
on the meaning of the agreement or represents a waiver of a ferm of the agree-
ment, the preference is in favor of *waiver” whenever such constiruction, plug the
applieation of the provisions on the reinstatement of rights waived (see § 2-209),
iz needed to preserve the flexible character of commercial contracts and to pre-
vent surprige or other hardship.

4. A single occpsion of conduct doss not fall within the language of this gection
but other seetions such as the ones on silence after aceeptance and fuilure to
specify partienlar defecis can affect the parties’ rights on 2 zingle pesazion (see
§§ 2-605 and 2-607).

Cross Referenceos:

Point 1: § 1-301,
Point 2: § 2-202.
Paint 3: g 2-208, 7-501 ang 2-507.
Point 4: 2-805 and 2-607T.

VIRGINIA ANNOTATIONS
Prior Statutes: MNone.

Comment: This section is {n accord with Virginia law under which parties engaged
it a particalar vocation or frade are bound by its usagss. Arkla Lumber and
Manufacturing Co. v, West Virginia Timber Co., 146 Va, 641, 643-52, 132 8.1, 840
{1926}; Walker v. Gateway Milling Co., 121 Va. 217, 22126, 92 8.E. 826 (1917);
Ragland & Co. v, Butler, 5& Va. (18 Gratt) 323, 335-36 {1868).

] 2.209. Modification, Rescission and Waiver. (1) An agreement
modifying a coniract within this Article needs no consideration to he bind-
ing.

{2y A signed agreement which excludes modification or rescission ex-
cept by a signed writing cannot be otherwise modified or rescinded, but
except as between merchants such a reguirement on a form supplied by
the merchant must he separately signed by the other party.

{3) The requirements of the statute of frands section of this Article
{§ 2-201) must be satisfied if the contract as modified is within its pro-

visions.

(4) Although ar attempt at modification or rescission does not satisfy
the requirernents of subsection (2) or (3) it can operate as a waiver,

{5) A party who has made a waiver affecting an executory portion of
the confract may retract the walver by reasonable potification received by
the other party that strict performance will be required of any term
waived, unless the retraction would be unjust in view of a material change
of position in reliance on the waiver.

COMMENT: Prior Uniform Statutory Provisien: Subsection (D)—Compare § 1,
Uniform Written Obligations Act; Subsections {(2) to (5)-—none,

Purposes of Changes and New Matter: 1. This section seeks to protect and make
effective all necessary snd desirable modifications of sales contracts without re-
zard to the technicalities which st present hamper suck adjustments.

2. Subsection (1} provides that an agreement modifying a sales contract needs
no consideration o be binding,
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" However, modifications made thereunder must meet the test of good faith im-
posed by this Act. The effective use of bad faith to escape performance on the
original contract terms is barred, and the extortion of a “modification” without
legitimate commercial reason is ineffective as a violation of the duty of good
faith. Nor can a mere technical consideration support a modification made in

bad faith.

The test of “good faith” between merchants or as against merchants includes
“observance of reasonable commereial standards of fair dealing in the trade”
(§ 2-103), and may in some situations require an objectively demonstrable reason
for seeking a modification. But such matters as a market shift which makes per-
formanece come to involve a loss may provide such 2 reason even though there is
no such unforeseen difficulty as would make out a legal excuse from performance

under §§ 2-615 and 2-616,

3. Subsections (2) and (3) are intended to protect apainst false allegations of
oral modifications. “Modification or reseission” includes abandonment or other
change by mutual consent, contrary to the decision in Green v. Doniger, 300 N.Y.
238, 90 N.E.2d 56 (1949); it does not include unilateral “termination™ or “cancel-
lation” as defined in § 2-106.

The Statute of Frauds provisions of this Article are expressiy applied to modifi-
cations by subsection (3). Under those provisions the “delivery and acceptance”
test is limited to the zoods which have been accepted, that is, to the past. “Modi-
fieation” for the future cannot thereforz be conjured up by oral testimony if
the price involved is $500.00 or more since such modification must be shown
at least by an authenticated memo. And since a memo is limited in its effect to
the quantity of goods set forth in it there is safeguard apainst oral evidence.

Subsection (2) permits the parties in effect to make their own Statute of Frauds
as regards any future modification of the contract by giving effect to a clause
in a signed agreement which expressly requires any modification fo be by signed
writing. But note that if a consumer is to be held to such a clause on a form
supplied by a merchant it must be separately signed.

4. Subsection (4) is intended, despite the provisions of subsections (2) and (3),
to prevent contractual provisions excluding modification exeept by a signed writ-
ing from limiting in other respects the legal effect of the parties’ actual later
conduct. The effect of such conduet as a waiver is further regulated in sub-
gection (5).

Cross References:

Point 1: § 1-203.

Point 2: §§ 1-201, 1-203, 2-615 and 2-516.
Point 3: §§ 2-106, 2-201 and 2-202.

Point 4: §§ 2-202 and 2-208.

Definitional Crose References:

“Apreement”. § 1-201.
“Between merchants”. § 2-104.
“Contraet™. § 1-201,
“Notification”. § 1-201,
“Signed”. § 1-201.

“Term”. § 1-201.

“Writing”, § 1-201.

. VIRGINIA ANNOTATIONS
Prior Statutes: None.

Comment: Subscction 2-209(1), providing that an agreement modifying a con-
traet within this Article is binding without consideration, probably changes
Virginia law as stated in Georgetown v. Reynolds, 161 Va. 164, 173, 170 S.E. 741
(1933}, citing Richmond Leather Manufacturing Co. v. Fawcett, 130 Va. 484, 107
S.E. 800 (1921), for the proposition that a purchaser, who told the seller that
if he continued to ship there would be no lawsuit, was held not to be bound by his
promise not to sue.

Virginia law has recognized that a stipulation in a written contract that it ecan
only be modified by a writing can be rescinded by an oral! agreement. Zurich
General Accident and Liability Insurance Co., Ltd. v. Baum, 159 Va. 404, 409, 165
S.E. 518 (1932). Subsection 2-209(2) modifies this rule.
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Virginia law is in aceord with subsection 2-208{5) in recognizing that the waiver
of an execufory portion of a contract may be retracted by giving reasonsble
notification that strici performance fa to be required. Cocea Producis Co. of
America, Ine. v. Duche, 158 Va. 86, 97, 158 S.E. 719 (1381); Richmond Leather
Manufacturing Co. v. Faweett, 180 Va, 484, 506, 107 3.8, 809 (1521} .

The UCC dees not say whether causes of action for breaches survive termination
of contracts by mutual agreement. Under Virginia law such causes of action do
not survive, unless expressly reserved. Plant Lipford, Tne. v. B. W. Gatzs & Son
Ce., 141 Va. 328, 335, 127 S.2. 1838 (1925); Juniper Lumber Co. v, John M. Nelson,
Jr., Ine., 182 Va. 148, 15687, 112 S.E. 564, 24 A LR, 247 (1922},

§ 2-210, Delegation of Performance; Assignment of Rights. (1) A
party may perform his duty through a delegate unless otherwise agreed
or unless the other party has a substantial interest in having his original
promisor perform or control the acts required by the coniract. No dele-
gation of performance relieves the party deiegating of any duty fo per
form or any Hability for hreach.

(2) Unless otherwise agreed all rights of either seiler or buyer can
be zssigned except where the assignment would materizlly change the
duty of the other party, or increase materially the burden or risk imposed
on him by hig contract, or impair materially hig chance of obtaining return
performance. A right te damages for breach of the whole contract or a
right ariging out of the assignor's due performance of his entire obliga-
tion can be assigned despite agreement otherwise.

{3) Tnless the circumsiances indicate the conftrary a prohibition of
aszignment of “the contract” is to be congfrued as barring only the dele-
gation to the asgignee of the asgignor's performance.

(4} An assignment of “the contract” or of “all my rights under the
contract” or an assignment in similar general terms is an assignment of
rights and unless the language or the circumstances {as iz an assignment
for security) indicate the contrary, it iz a delegation of performance of
the duties of the asgignoy and its acceptance by the assignee constitutes
a promisz by him to perform those doties. This promise is enforceabie by
either the assignor or the other party to the original contract.

(8) The other party may freat any assignment which delegates per-
formance as creating reascnable grounds for ingecurity and may without
prejudice to his rights against the assignor demand sssurances from the
assignee {§ 2-609;.

COMMENT: Prior Uniferm Sf{atutory Provision: None.

Purposes: 1. Generally, this section recognizes both delegation of performance
and assignability as normal and permissible Incidents of a contract for the sale
of goods,

2, Delgpation of performance, either in conhunetion with an assignment or other-
wise, is provided for by subsection {1} where no snbstantis]l reason can be shown
as to why the delegated performance will not be as satisfactory ss personal per-
formance.

3. Usnder subsection (2} rights which are no longer executory suck as a right
to damages for breach or a right o payment of an “aceount™ as defined in the
Article on Secured Transaciions (Article 9} may be assigned although the agree-
ment prohibits assignment, In such eases no guestion of delegation of any per-
forranee I8 invelved. The assiomment of a “eontriet right™ nas defined in the
Artele on Becured Transactions (Arficle 9) is not covered by this subsection.

4. The nafure of the contract av the circumstances of ihe case, however, may bar
assignment of the contract even where defegation of performance is not involved.
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This Ariicle and thig section are intended to clazify this problem, partieninrly
in rases dealing with output, requirement and exclusive dealing contracts, In
the first place the section on regquirements and exclusive dealing removes from
the construction of the original contract most of the “personal discretion” ele-
ment by substituting the reasonably objeetive standard of good faith operation
of the plant or business to be suppiled. Secondly, the section on insecurity and
assurances, which is gpecifically referred to in subseetion (8) of this section,
frees the other party from the doubis and uncertainty which may afflict him
under an assignment of the character in question by permifting him 1o dermand
adequate assurancs of due performance without which he may suspend his own
performance. Suhsection () is not in any way intended to limit the effeet of
the section on insecurity and assurances and the word “performance” includes
the giving of orders under a requirements contract. Of ceurse, in any case
where a material personal discretion I8 sought to be transferred, sffective agsign-
ment is harred by subsestion {2).

5. Hubsection (4) lays down 2 general rule of construction distinguishing be-
tween a normal commersial assignment, which substitufes the assignee for the
assighor both as to rights and duties, and a financing assigniment in which only
the assignor’s rights are transferred.

This Article fakes no position on the possibility of extending some reeognition
or power to the original parties to work out nmormal commercial readjustments
of the contract in the sase of finaneing assignments even after the original ebii-
gor.has been notified of the assignment. This question is dealt with in the Artiele
on Secured Transactions (Article 9.

6. Subsection (5) recogmizes that the non-assigning original party has s stake
+in the relislility of the person with whom he has closed the original contraet,
and is, therefore, antitled to due sssurance that any delegated performance will
be properly forthcoming.

7. This section is not intended as 2 complete statement of the law of delegation
and assignment but ig Hmited to clarifying 2 fow points doubtful under the case
law, Particularly, neither this section nor this Article touches directly on soch
questions as the need or =fect of notice of the assignment, the rights of sacces-
sive assignees, or any question of the form of an assignment, either as between
the parties or as against any third partics. Some of these guestions are dealt
with in Articlse 3.

Cross Refereness:

Point 3: Articles 5 and 9.

Point 4: §§ 2-306 and 2-609.

Point 5: Article 8, 8§ 9-317 and 9-318.
Point 7: Article 9,

Definitional Cross References:

“Agreement”. § 1-201,
“Buyer”, § 2-103.
“Contract”, § 1-201.
“Party”. § 1-201.
“Rights™, § 1-201.
“Seller”. § 2-103.
“Term”, § 1-201.

VIRGINIA ANNOTATIONS
I'rior Statutes: None,

Comment: This section takes a more Hberal view as to the assignment of a sales
contract than was expressed in J. Maury Dove Co. v. New River Coal Co., 150 Va.
796, 827, 143 B.B. 317 (1928), which Leld that a eontract for the purchase of coal,
subject to cancellation if the seller found that the buyer's credit had been impaired,
could not be assigned witheut the congent of the selier. Sze alsp Eastern Ceal and
Export Corp. v. Beasley & Blandfoerd, 121 Va. 4, 10-11, 52 8.E. 824 {1917),
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PART 3

GENERAL OBLIGATION AND CONSTRUCTION
OF CONTRACT

§ 2-301. General Obligations of Parties. The obligation of the seller
is to transfer and deliver and that of the buver is to accept and pay in
accordance with the contract.

COMMENT: Prior Uniform Statutory Proveision: §§ 11 and 41, Uniform Sales Aet.
Changes: Rewritten.

Purpeses of Changes: This section uses the term “ghligation” in contrast to the
term ‘“duty’” in order to previde for the “condition” aspects of delivery and pay-
ment ingofar as they are not modified by other sections of this Article such as
thosa on eure of tonder. It thus replaces not oniy the genernl provisions of the
Untform Saies Act on the parties’ duties, but also the genera! provisions of
that Aect on the effect of conditions. In order to defermine what is “in accordance
with the contract™ under this Article usage of irade, course of desiing and per-
formance, and the geperal background of cireumstancss must be given due con-
sideration in eomjunchion with the lay mesning of the words used to define the
scape of the comditions and dutles.

Cross References:
§ 1-106. See also §§ iv-2§5, 2-208, 2-208, 2-508 and 2-612.
Definitional Cross References:

“Buyer”., § 2-103,
“Contract”, § 1-201,
“Party”’. § 1-201.
“Beller™. § 2-103,

VIRGINIA ANNOTATIONS
Prior Staiutes: None

§ 2-302. Unconscionable Contract or Clause. (1) If the court as a
matter of law finds the contract or any clause of the contract to have
been unconscionable at the time it was made the court may refuse to en-
foree the contract, or it may enforce the remainder of the contract without
the unconscionable claugse, or it may so limit the application of any uncopn-
scionable clause a8 to avoid any unconscionable resulf.

{2) When it is claimed or appears to the court that the contract or
any clause thereof may he unconscionable the parties shall be affordad a
reasonable opportunity to preseni avidence as to its commercial setting,
purpoge and effect to aid the court in making the defermination,

COMMENT : Prior Uniform Statutory Provision: None.

Purpeses: 1. This section iz intended to make it possible for the conrts to potice
axplicitly agzinst the contracis or clavses which they find to be wnconseionable,
In the past sveh policing hus been accomplished by adverse construction of lan-
guage, by manipulation of the rales of offer and aceeptanece or by determina-
tions that the clause Is conirary to public policy or o the dominant purpose of the
eontract, This section ig intended to allow the courf to pass directly on the un-
conscionability of the contract or partieular clause therein and %o make a con-
cluzion of law as to its unconsclonabiiity. The basic test is whether, in the light
of the general commercial backpround and the commercial needs of the particu-
ar trade or case, the clauses involved are so cne-sided as to be unconscionable
under the elreumstances existing at the time of the malking of the contract. Sub-
section (2) makes it clear thet it is proper for the court te hear evidenee upon
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these questions. The principle is cne of the prevention of oppression and unfair
surprise {(CL Camphbell Soup Co. v Wentz, 172 F.2d 80, 3d Cir. 1948) and not of
disturbanes of alloeation of risks because of superior hargaiming powar. The
underiying basis of this section is illustrated by the results in cases such as the

following:

Kangas City Wholesale Grocery Co. v. Weber Packing Corporation, 93 Tiah 414,
73 P.2d 1292 (1937), whers & clause limiling time for complainty wag held inap-
plicable to Iatent defests in a shipment of catsup which could be discovered oniy
by microgeopic analysis; Hardy v. General Mcolors Acceptance Corporation, 38
Ga.App. 465, 144 BE. 327 (1928}, holding that a disclaimer of warranty clause
applisd only %o express warranties, thug letting in a fair implied warranty;
Andrews Bros. v, Singer & Co. {1534 CA) 1 K.B. 17, holiing that where & car
with substantial mileage was delivered instead of s “new” car, & disclaimer of
warranties, including thogse “implied,” left wnaffected an “express obligation™
on the deseription, even though the Sale of Goods Act called such an Implied
warranty; New Prague Flouring Mill Co. v. G, A. Spears, 194 lowa 417, 189
NW. BIB {1922}, holding that a clause permitting the seller, upon the buyer’s
failure to supply shipping instractions, ic caneal, ship, or sllow delivery date
to be Indefinitely postponed 30 days at a time by the inaction, does not indefinite-
iy postpone the date of measuring damapes for the buyer's breach, to the
seller’s advantage; and Kansas Flowr Mills Co. v. Dirks, 100 Kan. 376, 164 P, 273
{1917}, where under a gimilar clause in & rising market the ecourt permitied the
buyer to measure his damages for non-delivery at the snd of only one 30 day
postponement; Green v, Arcos, Litd, (1931 CA)} 47 T.L.R. 336, where a hlanket
ciguse probibiling rejection of shipments by the bayer was restricted to apply
to shipments where discrepancies represented merely mercantile variations;
Meyer v, Packard Cleveland Moter Co., 106 Qhio St. 3238, 140 N.E. 118 (1922),
in which the court held that 2 “waiver” of all agresments not specified did not
preclude implied warranty of fitness of a rebuilt dump truck for ordinary use as
a dump truck; Austin Co. v. J. H. Tillman Co., 104 Or. 541, 209 P, 131 (1922},
where a clause limiting the buyer's remedy to retnrn was held te be applicable
only if the seller had delivered 2 machine needed for 2 constrnction job which
reasonsbly met the contract description; Bekkevold v Potts, 173 Minn, 87, 218
N.W. 780, 59 AL.R. 1184 (1827}, refusing to allow warraoty of fitness for pur-
pose imposed by law to be negated by clause exchuding all warranties “made”
by the selier; Robert A. Munroe & Co. v. Meyer (1930) 2 E.B. 212, holding that
the warranty of description overrides a clause reading “with all faylis and de-
feets™ where adulteratsed mest not up to the contract description was delivered,
2, Under this section the eourt, in its diseretion, may vefuse to enforce the con-
tract as a whole if' it is permeated by the unconscionability, or it may strike any
single clause or group of clauses which are sc iasinted or which are contrary to
the essential purpose of the agreement, or it may simply limit unconscionable
clauses go as to avold uncomsclonabie resulis.

3. The present section is addressed to the court, and the decision is to be made
by it. The commercial evidence referred to in subseetion (2) is for the eourt’s
eonsideration, not the jury’s. Only the agresment which results from the court's
action an these matbers iz to be submitted to the geperal iriers of the facis.

Definitiona! Crosa References:
“Contraet”. § 1-201,
VIRGINIA ANNOTATIONS

Prior Statotes: None.

_ § 2-303. Allocation or Division of Risks. Where this Article allocates
& risk or a burden as between the parties “unless otherwise agreed”, the
agreement may not only shift the allpeation but may also divide the risk

or burden.
COMMENT: Prior Uniform Staiutory Prevision: None.

Purposes: 1. This section is intended to make it clear that the parties may
modify or allocate “unless otherwise agreed” risks or burdens imposed by this
Article as they desire, always subjeet, of course, to the provisions on anconscion

ability,
Compare § 1-102{4).

&9



" "2, The risk or burden may be divided by the express terms of the agreement
or by the attending circumstances, since under the definition of “agreement” in
this Act the cireumstances surrounding the transaction as well ag the express

' language used by the parties enter into the meaning and substance of the agree-
ment.

Cross References:

Point 1: §§ 1-102, 2-302.
Point 2: § 1-201.

Definitional Cross References:

“Party”. § 1-201.
“Agreement”, _ § 1-201.

VIRGINIA ANNOTATIONS
Prior Statutes: None.

§ 2-304. Price Payable in Money, Goods, Realty, or Otherwise, (1) The
price can be made payable in money or otherwise. If it is payable in whole
gr in part in goods each party is a seller of the goods which he is to trans-

er.

(2) Even though all or part of the price is payable in an interest in
really the transfer of the goods and the seller’s obligations with reference
to them are subject to this Article, but not the transfer of the interest in
realty or the transferor’s obligations in connection therewith.

COMMENT: Prior Uniform Statutory Provision: Subsections (2) and (2) of § 9,
Uniform Sales Act.

Changes: Rewritten.

Purposes of Changes: 1. This section corrects the phrasing of the Uniform Sales
Act so as to avoid misconstruction and produce greater accuracy in commercial
regult, While it continues the essential intent and purpose of the Uniform Sales
Ack it rejects any purely verbalistic construction in disregard of the underlying
reason of the provisions.

2. TUnder subsection (1) the provisions of this Article are applicable to trans-
actions where the “price” of goods is payable in something other than money.
This does not mean, however, that this whole Article applies automatically and
in jts entirety simply because an agreed transfer of title to goods is mot a gift.
The basic purposes and reasons of the Article must always be considered in
determining the applicability of any of its provisions. .

3. Subsection (2) lays down the general principle that when goods are to be
exchanged for realty, the provisions of this Article apply only to those aspects
of the transaction which concern the transfer of titie to goods but do not affect
the transfer of the realty since the detailed regulation of various particular con-
tracts which fall outside the scope of this Article is left to the courts and other
legislation. However, the complexities of these situations may be such that
each must be analyzed in the light of the underlying reasons in order o deter-
mine the applicable prineiples., Local statutes dezling with realty are not to be
lightly disregarded or altered by language of this Article. In contrasi, this
Article declares definite policies in regard to certain matters legitimately within
its scope though concerned with real property situations, and in those instances
the provisions of this Artiele eontrol.

Cross References:

Point 1: § 1-102.
Point 3: §§ 1-102, 1-103, 1-104 and 2-107.

Definitional Cross References:

“Goods™. § 2-195.
“Money™, § 1-201,
“Party’?. § 1-201.
“Seller”. § 2-i103,
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VIRGINIA ANNOTATIONS

Prior Statutes: Nome.

Commeni: The possibility of trealing an exchange of chattels as invelving two
salps was not diseussed in Philip Greenberg, Ine. v. Dunville, 166 Va. 294, 185
S.E. 892 (1988).

§ 2-305, Open Price Term. (1) The parties if they so intend can con~
clude a contract for sale even though the price is not settled. In such a
case the price is a reagonable price at the time for delivery if

{a) nothing is said as o price: or

{b) the price is left to be agreed by the parties and they fail to agree;
or

{¢} the price is to be fixed in terms of some agreed market or other
standard as set or recorded by a third person or agency and it is not so
set or recorded.

(2) A price to be fixed by the seller or by the buyer means a price
for him to fix in good faith.

(3) %en a price left to be fizxed otherwise than by agreement of the
parties fails to be fixed through fault of one party the other may at his
option treat the contract ags cancelled or himself fix a reasonable price.

{4} Where, however, the parties intend not to be bound unless the
price be fixed or agreed and it is not fixed or agreed there is no contract.
In such a case the buyer must return any pgoods already received or if
unable 50 to do must pay their reasonable value at the fime of delivery
and the seller must return any portion of the price paid on account.

COMMENT: Prior Uniform Statutery Provicion: §§ 9 and 10, Uniform Salas Act.

Changes: Completely rewritten.

Purpeses of Changes: 1. This section zppliss when the price term iz left open
on the malking of an agreemesnt which is nevertbeless intended by the parties to
be a binding agreement. Thiz Artirle rejects in these instances the formuls that
“an agreement to agres is unenforceable” if the case fallg within subsection {1}
of this section, and rejectz alse defenting such agreements on the ground of
“ipdefiniteness”. Instead this Article reeognizes the dopinant intention of the
parties to have the deal continue to be binding upen both, As to fulure per
formance, wminee this Article recognizez remedies such asg cover (§ 2.712),
resale {(§ 2-706) and specific performance (§ 2.716} whish gzo beyond any mere
arithmetic as between contract priee and market priee, there is usually a “rea-
sonably certain basis for granting an gppropriate remedy for breach” so that
the contract need net fail for indefinitenegs.

2. Under some circumstances the postponement of agreemsnt on price will mean
that no deal has renlly been concinded, and this is made express in the preambie
of subssetion (1} {("The parties if they so intend”) and in subgeetion {4). Whether
or not this is so i3, In most cases, z ¢uestion fo be determined by the trier of faet.

3. Subsection (2}, dealing with the situation where the price is to be fixed by
one party rejects the uncommercial idea that an agreement that the seller may
fix the price means that he may fix any price he may wish by the express wuali~
fication that the price 30 fized must be fixed in good faith. Good faith includes
observance of reasonable commercial standards of falr dealing in the trads if
the party is 3 merchant. (§ 2-103). But in the normal cage a “posted price” or

- & future seller's or buyer's “given price,” “price in effeet,” “market price,” or
the like satisfies the good faith requirement.

4. The section recognizes that there may be cuses in which a particular person’s
judgment Is not chosen merely a8 2 barometer or index of a fair price but is
an essential condifion to the parties’ intent %o make any contract at all, For
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example, the case where a known and trusted expert is to “value” a particular paint-
ing for which there is no market standard differs sharply from the situation where
a named expert is to determine the grade of cotton, and the difference would
support a finding that in the one the parties did not intend to make a binding
agreement if that expert were unavailable whereas in the other they did so in-
tend. Other circumstances would of course affect the validity of such a finding.

5. Under subsection (3), wrongful interference by one party with any agreed
machinery for price fixing in the contract may he treated by the other party as
a repudiation justifying cancellation, or merely as a failure to take cooperative
action thus shifting to the aggrieved party the reasonable leeway in fixing the
price,

6. Throughout the entire section, the purpose is to give =ffect to the agreement
which has been made. That effect, however, is always conditioned by the require-
ment of good faith action which is made an inherent part of all eontracts within
this Aet. (§ 1-208).

Cross References:

Point 1: §§ 2-204(3), 2-706, 2-712 and 2-T16.
Point 3: § 2-103.

Point 5: §§ 2-311 and 2-610.

Point 8: § 1-203.

Definitional Cross References:

“Agreement”, § 1-201.
“Burden of establishing”, § 1-201.
“Buyer™. § 2-108.
“Cancellation”. § 2-106.
“Contract”. § 1-201.
"Contract for sale”. § 2-106.
“Fault”, § 1-201.

“Goods”. § 2-105.

“Party”. § 1-201.

“Receipt of goods”. § 2-103.
“Seller”, § 2-103.

“Term”. § 1-201.

VIRGINIA ANNOTATIONS
Prior Statutes: None.

Comment: C. G. Blake Co., Inc. v. W. R. Smith and Son, Ltd., 147 Va. 950, 972-81,
133 S.E. 686 (1926), discusses the interpretation of a clause providing that the
“pr_ice ,inserted is based upon the government fixed price and subject to any re-
vision.,”

§ 2-306. Output, Requirements and Exclusive Dealings. (1) A term
which measures the quantity by the output of the seiler or the require-
ments of the buyer means such actual output or requirements as may
occur in good faith, except that no quantity unreasonably disproportionate
to any stated estimate or in the absence of a stated estimate to any
normal or otherwise comparable prior output or requirements may bs
tendered or demanded.

(2) A lawful agreement by either the seller or the buyer for exclusive
dealing in the kind of goods concerned imposes unless otherwise agreed
an obligation by the seller to use best efforts to supply the goods and by
the buyer to use best efforts to promote their sale.

COMMENT: Prior Uniform Statutory Provision: None.

Purposes: 1. Subsection (1) of this seetion, in regard to cutput and reguirements,
applies to this specific problem the general approach of this Act whica requires
the reading of commercial background and intent into the language of anv agree-
ment and demands good fzith in the performance of that zpreement. It applies
to such contracts of nonproducing establishments such gs dealers or distributors
as well as to manufacturing concerzs.
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2. Under this Article, a confract for output or requirements is not too indefinite
ginee 1§ is held to mean the actnal good faith ouiput or requirements of the pax-
tieular party. Nor dees such g contract lack mutnality of sbligation since, under
this section, the party who will determine guantity is required to operate his
plant or conduct his business in good faith and aceording to commercial stand.
ards of fair dealing in the trade sc that his cutput or regquirements will approxi-
mate 2 reasonably foreseeable figure. Reasonable slasticity in the requirements
is expressly envisaged by this section and geood faith variativns from prior re-
quirements are permitied even when the variztion may be sush as to result in
digcontinuance. A shut-down by a veguirements buyer for lack of orders mighd
be permissible when a shut-down merely fo curtail losses would act. The assen-
tal test is whether the party Is acting in good faith. Similarly, a sudden gxpan-
gion of the plant by whish requirements are to be messured would not be in-
cluded within the seope of the contract as made but normal expansion nnder-
taken in good faith would be within the scope of this section. One of the factors
in an expansion sitvation would be whether the market price had rizen greatly
in a ¢ase in which the requirements contract contained a fixed price. Reasonable
variation of an extreme sort is exemplified in Seuthwest Natural Gas Co. v
Oklahoma Portland Cement Co., 102 F2d 630 {C.C.A. 10, 1839). This Article
takes ne position a3 to whether a requirements econtract is a provable claim in
bankruptey.

4. If an estimate of output or requirements is inciuded in the agreement, no
quaniity unreasonably disproporiicnste to it may be tendered or demanded. Any
minimum or maximum set by the agreement shows a clear Hmit on the intended
elaaticity. In similar fashion, the agreed estimate is to be regarded sz a center
araund which the parties intend the variaticn to occur.

4. When an enterprise iz sold, the question may arise whether the buyer is bound
by 2r existing outpuf or requirementg contract. That guestion Is outside the
scope of this Article, and is to be deferminsd on other principies of law. Assum-
ing that the contract comtimues, the output or requirements in the hands of the
new gwner continue te ba meagured by the a{:tua} good faith output or req;uire-
ments under the normal operation of the enterprise prior to sale, The sale ifself
is not grounds for sudden expansion or decrease,

5. Subsection (2}, on exclusive dealing, makes sxplicit the commercial rule em-~
bodied in this Act undsr which the partiss fo such contracts are held to have
impliediy, even when nat expressly, bound themselves to use reasonable diligence
as wall 2s good faith in their performance of the contract. Under such contracks
the exclusive agent is required, although no express commitmant has been mads,
to use reasonable effort and due diligence in the oxpansion of the market or the
promotion of the product, as the case may be. The vringipal i expected under
such a contract #o refrain from supplying any other dezler or sgent within the
exelusive territory. An exclusive dealing agreement byings into play all of the
good faith aspects of the output and requirement problems of subsection (1)
g g}s? raises guestions of insecurity and right fo adequate azssurance under this
riicle.

Cross References:

Point 4: § 2-210.
Point 5: §% 1-208 and 2-809.

Definitional Cross References:

“Agreement”, § 1-201,
“Buyer”. § 2.103.

#Contract for sale”. § 2106,
“Good faith”, § 1-201.
“Goods”. § 2-105.

FParty”. £ 1-201,

“Tarm”. § 1-201.

“Zeller”. § 2-103.

VIRGINIA ANNOTATIONS

Prior Statutes: None.

Comment: Virginia law has recognized that *requirements” contracts are suffiei~
antly definite so as fo be enforceable. C. G. Biake, Tne. v. W, B, Smith and Son,
Litd,, 147 Va. 964, 978, 123 S.E. 685 {1926); Mathieson Alksli Works v. Virginis
Banner Coal Corp.,, 147 Va. 125, 185-36, 143-40, 136 S.E. #73 {1927); New Idea

03



Spreader Co. v. B. M. Rogers & Sons, 122 Va. 54, 64-65, 84 5.B. 351 (1817); Smoke-
loss Fuel Co, v. W. E. Seaton & Sons, 105 ¥a. 170, 174, 52 S.E. 820 (1906). A re-
quirements gontract is not one for such guaniity a3 the purchaser may see fit to
order, but a pontract for & reasenable guantity by s good faith buyer, and a buyer
whose requirements do not equal a stated satimate is not required to take the esti-
mated figure. Mathieson Alkall Works v, Virginis Banner Coal Corp., 147 Va. 125,
141-80, 136 S.E. 673 (1927). See Standard Iee Co. v. Lynchburg MHamond Ice
Factory, 120 Va. 521, 507-82, 166 S.F. 330 {1921}, for construction of “the full
making czpacity of the plant.” See also Potts v. Mathisson Alkali Works, 165 Va.
196, 215-1%, 131 S.E. 521 (1338).

The Comment, Point 4, indicates that the UCC does not cover the sib’g.aﬁonﬁ pre-
sented in Wiseman v. Dennis, 186 Va. 431, 435, 167 S5.E. 716 (1931}, in which I}
was held that a buyer could not avold s requirements eontract by selling his
business.

§ 2-307. Delivery in Single Lot or Severul Lots. Unless otherwize
agresd all goods called for by a contract for sale must be tendered in a
single delivery and payment is due only on such tender but where the cir-
cumstances give either party the right to make or demand delivery in lots
the priee if it can be apportioned may be demanded for each lot.

COMMENT: Prior Uniform Statutery Provisisn: § 45(1}, Uniform Sales Aect.
Changes: Rewritten and expanded,

Purposes of Changes: 1. This section applies where the narties have not spedi-
fleally agreed whether delivery ard payment are to be by iofs and gensrally con-
tinues the essential intent of original Act, § 45(1} by assuming that the parties
intended delivery $o he in a single Iat,

2. Where the aetnal agreement or the cirenmstances do not indieate ofherwise,
delivery in lots is not permitted under this section and the buyer is properly en-
titled to reject for a deficleney in the tender, subject lo any privilege in the seller
to cure the tender.

3. The “bot” clause of this secifon goes to the case In which it is not commer-
cially feasible to deliver or to receive the goods in a single lot as for examnle,
where a contract calls for the shipment of ten carloads of coal znd only three
cars are wvailable at a given time. Similariy, in a coniraet invelving brick neces-
sary to huild a building the buyer’s storage space may be Hrmited so that it wonid
be Impossible to recsive the entire amount of briek at once, er it may be neres-
sary te assemble the goonds as in the case of cattle on the range, or to mine them.

In such cases, & pariial delivery is not suhject to reieciion for the defect in
guantity alone, if the cirenmstances do not indiecate & repudiation or default by
the seller as to the expected balunce or do net give the buyer ground for sus-
pending his performance becanse of insecurity under the previsions of § 2-809.
However, In gurh eases the undelivered balance of goods under the coniract
must he fortheoming within 2 reasonable time and in 2 reasonable manner ag-
cording to the policy of § 2-503 on manmner of tender of defivery. Thisg is rein-
forced by the express provisiong of § 2-608 that ¥ a lot has been accepted on
the reasonable assumption that i*s nonconformity will be cured, the acceptance
may be vevoled If the curs does not zcagonably oceur. The sectien reiects the
rule of Kelly Construction Co. v. Huckensack PBriek Co., 91 N.1L, 585, 103 A, 417,
2 ALJL 886 (1918) and approves the result in Lynn M. Ranger, Inc. v. Gilder-
slesve, 108 Conn. 372, 1838 A, 142 (1827) in which a contract was made for six
carioads of coal then rolling from the mines and censigned to the seller but the
seller agreed fo divert the carlosds to the buyer as soon as the car numbers
became known to him. He arranged a diversion of two cars and then notified
- the-buver who Bwn vepdinted the contract, The seller was held to be entitied
te his full remedy for the two ears diverted because simualianeous delivery of
all of the cars was not contemplated by either party.

4. Where the dreumstaness indieate that & party has a right to delivery in lofs,
the price may he demanded for each lot if it is apportionable.

Crags Roeferences:
Point 1: § 1-201.

Point 2: §§ 2-508 and 2-601.
Point 3: §§ 2503, 2-808 and 2-809,
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Definitional Cross References:

“Contract for sale®. § 2-108,
“Goods™. § 2-105,

“Lot”, § 2-105,

“Party”. § 1-201.

“Rights”. § 1-201.

VIRGINIA ANNOTATIONS

Prior Siatutes: Nene,

§d2w308. Absence of Specified Place for Delivery. Unlass otherwise
agree .

{a} the place for delivery of goods is the geller’s place of business or
if he has none his residence; hut

{b) in a contract for sale of identified goods which to the knowledge
of the parties at the time of contracting are in some sther place, that place
is the place for their delivery; and

(¢} documents of title may be delivered through custornary banking
channels,

COMMENT: Prior Uniform Statutory Provigion: Paragraphs (a) and (b}~
§ 43031), Uniform Sales Act; Paragraph (e)—nons.

Changes: Slght modifiention in language.

Purposes of Chanyes and New Matter: 1. Paragrsphs {a) and (b) provide for
those noncommercial sales and for those cccasional commercial sales where no
place or means of delivery has been agreed upon by the parties, Where delivery
by carrier is “reguired or authorized by the apreement”, the seller’s duties as to
delivery of the goods are governed not hy this section but by § 2-504,

2. Under paragraph {b) when the identified goods contracted for are Ikmown
to hoth parties to be in some loeation ofher than the sefler's place of busimess or
residence, the parties are presumed to have intended that place to be the place
af delivery. This paragraph alse applies (uniess, ag would be normal, the sireum-
stances show that delivery by way of documenis is intended) to a hulk of goods
in the possession of a hailes. In such a cage, however, the seller has the addi-
tional obiigation 4o procure the acknowledgrant by the hafiee of the Duyer's
right to possession.

3. Where “costomary banking channels” call only for due notification by the
banker that the docaments are on hand, leaving the bmyer himself to gee to the
physieal receipt of the goods, tender at the buyer's address is not required under
paragrash {¢}. But that paragraph ierely climinates the possibility of a de-
tault hy the seller if “customayry banking ehannels” have been properly used in
giving notice to the buyer. Where the hank has purchased a draft accompanied
by documents or has undertaken its collection on behalf of the ssiler, Part § of
Article 4 spells out itg duties and relationg to its customer. Where the docu-
ments move forward under a letter of eredit the Article on Letters of Credit
spells out the duties and relations between the bank, the seller and the buyer.

4, The rules of this section apply only “uniess otherwise agreed.” The surround-
ing circumstsnces, usage of trade, course of dealing and course of performance,
as well as the express language of the parties, may constifute an “otherwise
zgreement”,

Cross References:

Point 1: §§ 2-504 and 2-505.
Point 2@ § 2.503,
Point &: § 2.512, Articles 4, Part §, and B.



Definjtional Crogzs References:

“Contract for sale", § 2.108.
“Delivery”. § 1-20L
“Document of title”, § 1-201.
“Goodz™ § 2-105.

“Party™. § 1-3061.

“3eller”, § 2-103.

VIRGINTA ANNOTATIONS
Prior Staiutes: None.

Comment: Virginia has also indicated, in accord with this section, that the place
of delivery, unless otherwise agreed, i3 ai the seiler's place of buginess, or if he
has none, at his residence. Geoghegan Sona & Co. v. Arbuckle Bros., 138 Va, 92,
105, 128 3. K. 887, 36 A L.R. 2358 (1924); Blenner v. Vim Maotor Track Cs,, 186 Va.
189, 24-08, 117 3.E. 834 (1923).

. § 2-309. Absence of Specific Time Provisions; Noetice of Terminu-
tion. (1} The time for shipment or delivery or any other action under a
c%ntract i not provided in this Article or apreed upon shall be & reason-
able time.

{2) Where the contraet provides for successive performances but is
indefinite in duration it i3 valid for a reasonable time but unless otherwise
agreed may be terminated at any time by either party.

(2} Termination of » contract by one party except on the happening
of an agreed event reguires that reasonable notification be received by the
other party and an agreement dispensing with notification iz imvalid if
its operation would be unconacionable.

COMMENT: Prior Uniform Statutery Provision: Sobsection (1)}—see §§ 43({2),
430923, 47{1) and 48, Uniform Sales Act, for policy roniinued under this Articls;
Subsection {2)—none; Spbsection {8)—none.

Changes: Completely different in seope.

Purposes of Changes and New Matier: 1. Subsection (1) requires that all setions
taken under s sales contraet must be taken within a reasonable time where no
time has been agreed upen., The reasonsble time under this provision turns on
the criteria as fo “reasonable tims” and an good faith and eommercial standards
set forth in 8§ 1-203, 1-204 and 2-108. It thus depends upon what constitutes
acreptable commercial conduet in view of the nature, purpose and cireumstances
of the action to be taken. Agreement as to a definite time, however, may be
found in a term tmplied from the contraectual sircwmstances, usage of ‘rade or
conrse of dealing or performance a8 well as In an express term. Sueh eoses fall
vuiside of this subsection mince in them the time for action is “agreed” by usage.

2, The time for payrment, whers not agreed uporn, is related o the time for
delivery; the particular problems which arise in zonnection with determining the
appropriate time of pavment and the fime for any inspection befors pavment
which is both allowed by iaw and demanded by the buyer are covered In § 2-513.

2. The facts ir regard to shipment and delivery differ %o widely as to make de-
tailed provision for them in the text of this Article impractieable. The apnlicable
prineipies, however, make i clear that sarprize is to be avoided, good faith judg-
ment is to be protected, and neotice ar megotiation to redues the unceriginty fo
certainty is to be favored.

4. When the time for delivery is left open, unreasonably sarly offers of or de-
mands for delivery are intended to be read under this Article as expressions of
desive or intention, requesting the assent or scquiescence of the other party, not
as final pogitions which ray amonnt without more t¢ bremch or to create hresch
by the other side. Bee §§ 2-807 and 2-606.

5. The obiigation of geed falth under this Ael reguires reasonable notification
before a contract may be treated as breached because a reasonadle time for
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delivery or demand has expired. This operates both in the case of a contract

originaily indefinite ps to Hme and of one subsequently made indefinite by waiver.

When both parties let an originally reasenable time go by in silence, the course

of conduet under the contraet may he viewed as enmdarping the reasonabie time

gcr tender or demand of performance. The contract may be terminated by aban-
onment.

6. Parties te a contraet are not required in giving reasonable notification i fix,
at peril of braach, a Hroe which is in fact reasonzble in the unforeseeable judg-
ment of a later trier of fact. Effective communication of a proposed time limit
calls for a response, 30 that failure to reply will make out acquiescence. Where
shjection is' made, however, or if the demand iz merely for mformation as fo
when goods will be delivered or will be ordered out, demand for assuranees on
the ground of insecurily may be made under this Article pending further negotia-
tions, Only when a party insists on wndue delay or om rejection of the other
party’s reasonable proposal is there a guestion of flat breach under the present
saetion.

T. Subsection {2} appliss a commercially reasonable view to resolve the conifiict
which has arigen in the cases as to contracts of indefinite duration, The “reason-
able time” of duration appropriate to a given srrangement is limited by the
circumstances, Whan the arrangement has been earried on by the parties over
the years, the “reagonable time” cian continue indefinitely and the contract will
not terminate until notice.

8. Bubsection () recognizes that the application of principles of good faith and
sound commercial practice pormally esll for such nofifiestion of the termination
of & going contract relationship as will give the other party ressonable time to
seek 2 substitute arrangement. An sgreement dispensing with petification or
limiting the time for the seeking of & substitute arrangemsnt is, of c¢ourss, valid
under this subsection unless the results of putting it into operation would be
the creation of an unconscionable state of affairs,

4. Justifiable canceilation for breach is & remedy for breach and is not the kind
of termination covered by the present suhsection.

16 The requirement of notification is dispensed with where the contract pro-
vides for termination on the happening of an “agreed event” “Event” is a
term chosen here to contrast with “option™ or the Hke.

Cross References:

Point 1: §§ 1.208, 1-204 and 2-103.
Point 2: 8§ 2-320, 2-321, 2-504, and 2-511 through 2-514.
Point 5: § 1-203, i

Point 6: § 2.808,
Point 7: § 2.204,
Point 9: §§ 2-106, 2-318, 2-610 and 2-763.

Definitional Cross References:

“Agreement”. § 1.201.
“Contract”. é 1-201,
“Notification™, § 1-201.
“Party™. § 1-201.
“Reasonable time™ § 1.204.
“Termination”, § 2-106.

VIRGINTIA ANNOTATIONS

Prior Statutes: None.

Comment; This section is in accord with Virginia law, under which action must be
taken within a reasonabie tizne, when there is no specific provision relating to
time. Norfolk & Western Railway Co. v. Dike & Rudaeills, 107 Va. 784, T8R, 60
1. 96 (1908); Duke v. Norfolk & Western Railway Co., 106 Va, 152, 155, 55 B.E.
548 (1908); Carpenter Co. v. Virginia-Carelina Chemieal Co., 98 Va. 177, 181-82,
35 B.E. 858 {1500), See also Fuiten v. Henrico Lomber Co., 152 Va. 666, 67§, 148
3B, 576 {1929), invelving conilictineg evidence as Yo the contractual provision re-
lating to the time of delivery. By implication the section recognizes that a failure
to maks delivery sf an agreed time constitutes a breach of & szles contract, a re-
sult that is in ascord with W. 8. Forbes & Co. v. Southern Cotton Qi1 Co., 330
Va, 245, 252, 108 S.E. 15 {(1921).



§ 2-310. Open Time for Payment or Running of Credit; Authority to
Ship Under Reservation. Unless otherwise agreed

(1) payment is due at the time and place at whieh the buyer is to
receive the goods even thoungh the place of shipment is the piace of
delivery; and :

{b) if the seller is authorized to send the goods he may ship them
under reservation, and may tender the documents of title, but the buyer
may inspect the goods after their arrival before payment is due unless
such inspeetion is inconsistent with the terms of the contraet (§ 2-513); and

{c) if delivery iz authorized and made by way of documents of title
otherwise than by subsection (b) then payment is due at the time and
place at which the buyer is to receive the documents regardiess of where
the goods are to be received; and

{d) where the seller is required or authorized to ship the poods on
credit the credit period runs from the time of shipment but post-dating
the invoice or delaying its dispatch will correspondingly delay the start-
ing of the credit period.

COMMENT: Prior Uniferm Staiutory Provizion: §§ 42 and 47(2), Uniform Sales
At i

Changes: Completely rewritten in this and other sections.

Purposes of Changes: This section iz drawn fo reflect modern business metheds
of dealing at a distance rather than faee to faes. Thas:

1. Parsgraph {a} provides that payment is due af the time and piace “the buyer
is o receive the goods” rather than ai the point of delivery except in documentary
shipment eases {(paragraph {¢}). This grants an opporiunity for the exercise
by the buyer of his preliminary right to inspection before paying even though
under the delivery term the risk of loss may have previously passed o him or
the running of the eredit peripd has already started.

2. Paragraph (b) while providing for msnection by the buyer before he pavs,
provects the geller. He iz not reguirved fo give up possession of the goods uxntil
he has reseived paymeni, where no credit has heen contemplated by the parties.
The seller may colieet through 8 bank by a sight draft against an order hil} of
lading “hold until arrival; ingpection allowed,” The obligations of the bank under
such & previgion are set forth in Part 5 of Article 4. In the absenee of a cradit
term, the seller is permitted to ship under reservation and if he does payment
is then dne where and when the buyer is to receive the doeuments,

3. Unless otherwise agresd, the place for the receipt of the documents and pay-
ment i3 the buyer's eity s the time for payment iz only after arrival of the
goodg, sinee under paragraph (h), and §§ 2-512 and 2-513 the buyer is under
no duty te pey prior to lmspection.

4. Where the mode of shipment is such that poods must be urloaded immediately
anen arrival, toe rapidly to permit adeguats inspection before receini, the zeller
muost be guided by the provisions of this Artiele on Inspection which provide that
if the seller wishes to demand payment before ingpection, he must put an
sppropriate term inte the rcontract. Fven requiring pazyment against documents
will not of itself have this desired result if the documents are to he held until
the arrival of the goods. But under () and {c¢) if the terms are C.LF, C.O.I.,
or cash against documentz payment may be due before inspection.

5. Paragraph (d) states the common eommereisl anderstanding that an agreed
credit period rans from the time of shipment or from that dating of the inveisa
which is commonly recognized as a representation of the time of shipment. The
provision concerning any delay in sending forth the invelee iz included becanse
stich corduet results in depriving the buyer of his full notice and warning as to
when he must be prepared to pay.
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Cross Heferences:

{engrally: Part 5.

Point 1: § 2-509.

Point 2: &3 2.508, 2-511, 2.513, 2-F13 and Axticle 4.
Paint 3: &8 2.308(b), 2-512 and 2-513.

Point 4: § 2-513(3)(b).

Definitional Crosa Heferences:
“Buyer®. § 2-103.
“Delivery™ § 1-201.
“Dcument of title™. § 1-204.
“Goods”. § 2-105.

“Receipt of goods™. § 2-108.
“Bslier”. & 2-108.
“Bend”. § 1-201.
“Term®™, § 1-201.

VIRGINIA ANNOTATIONS

Prior Statutes: None.

§ 2-311. Opiions and Cooperation Respecting Performance. (1} An
agreement for sale which is otherwise sufficiently definite (subsection (3)
of § 2-204) to be g contract is not made invalid by the fact that it leaves
particulars of performance to be specified by one of the parties. Any such
specification must be made in good faith and within limits set by com-
mercial reasonableness.

(2) Unless otherwise agreed specifications relating to assortment of
the goods are at the buyer's option and except as otherwise provided in
subsections {1){c) and (8) of § 2-319 specifications or arrangements re-
iating to shipment are a2t the seller’s option.

{3) Where such specification would materially affect the other party’s
performance but is not seasonably made or where one party’s cooperation
is necessary to the agreed performance of the other but ig not seasonably
forthecoming, the other party in addition to all other remedies

{a) is excused for any resulting delay in his own performance; and

(b) may also either proceed to perform in any reasonable manner or
after the time for a material part of his own performance treat the failure
to specify or to cooperate as a breach by failure to deliver or accept the

goods.

COMMENT: Prior Unifoerm Statatory Provision: Mone.

Parpezes: 1. Subgection (1) permits the parties o leave certain detailed particu-
lags of performance to be filled in by either of them without running the visk
af having the contract invalidated for indefiniteness. The party to whom the
agreement gives power to specify the misaing detaile is reguired to sxercige good
faith and to zet in accordance with commercial standards se that there is no sur-
prise and the range of permissible variation is limited by what is commercially
reasonable. The “apresment” which permits one party so to specify may be
foand as well in a course of dealing, usage of trade, or implieation from circum-
stapces as In explicit language used by the parties.

2. Opiions az to assortment of goods or shipping arranpements are specifically
regervad to the buyer and seiler regpectively under gubseetion (2) where no gther
asrangement has been rmade. This gection rejects the test which mechanically
and without regard to usage or the purpese of the option gave the option te the
party “first ander a duty to move” and appiles instend a standard commercial
interpretation to these cireumstances. The “unless otherwise apreed” provision
of this subsection covers not only express texms but the background and cirecum-

stances which enter into the agreement.
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3. Subsection (3} applies when the sxereize of an option or cooperation by one
party 15 necessary o or materially affects the other party’s performance, but
it is not seasonably forthcoming; the subsection relieves the other party from
the nacessity for performance or excuses his delay in performpance as ths case
may be. The contract-keeping party may at his opticn under this subsection pro-
cecd to perform in any commercially reasonable manner rather than wait. In
addition to the special remedies provided, this subsection also reserves “gil other
remedies”, The remedy of particular importance in this comnection is that pro-
vided for insecurity. Reguest may also be made pursuant to the ebligation of
good faith for a rveasonsble indieation of the time and manner of performance
for which @ party is to hold himself ready.

4. The remedy provided in subgeetion {(3) Is one which doss not operate in the
situation which falis within the scope of § 2.814 on subsiifuted performance.
Where the failore to cooperate yesulis from circumstances set forth in that
Section, the other party is under a duty to proffer or demand {as the case may
be} substitute performance as a condition to claiming rights against the non-
cooperating party.

Cross Reforences:

Point 1: §§ 1-201, 2.204 and 1-204.
Point 3: 83 1-203 and 2-60%,
Point 4: § 2-814,
Definitional Cross References:
“Agreement”. § 1-201.
“Buyer”. § 2.103.
“Contract for zale”, § 2.104.
“(zopds”, & 2.105,
“Party’™. & 1-207.
“Remedy”. § 1-201.
*Beasonably”. § 1-204.
“Sefler”. § 2-103.

VIRGINIA ANNOTATIONS
Prior Statates: None,

Comment: Virginia hag reached the same result as provided for in subsection
2-311{2), exensing 2 party who fails fo recelve seasonable cooperation from the
oiher party for any resulting delay in his own performanee, James River Lumber
Co., Ine. v. Smith Bros,, 125 Va. 406, 416-18, 118 S.E. 241 {1923); Lewis v. Waldon,
24 Va. (3 Rand.) 71, 79-80 {1824). .

Virginda is in accord with subsection 2-311{3), having given similar efect fo an
sxpress centractual clauge providing that “failure to give prompt shivping in-
striction may, at seller's option, be deemed refusal to take nifrate.” Wessel,
Daval & Co. v. Crozet Cooperage Cn., 143 Va. 469, 473-78, 130 8.E. 393 (1925).

§ 2-312, Warranty of Title and Against Infringement; Buyer’s Obli-
gation Against Infringement. (1) Bubiject to subsection (2) there iz in
a econtract for sale a warranty by the seiler that

{a} the title conveved shall be geod, and its transfer rightful; and

{b} the goods shall be delivered free frem any security interest or
other lien or encumbrance of which the buyer at the time of coniracting
has no knowledge, ‘

{2} A warranty under subsection (1)} will.be axcluded or modified
cnly by specific language or by circumstances which give the buyer rea-
son to know that the person selling does not elaim title in himsel? or that
};e is purporting to sell only such right or title as he or a third person may
have.

{3) Unless otherwise agreed a seller who iz a merchant regularly
dealing in goods of the kind warrants that the gocds shall be delivered
free of the rightful claim of any third person by way of infringement or
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the like but a buyer who furnishes specifications to the seiler must hold
the sefler harmless against any such claim which arises out of compliance

with the specifications.
COMMENT: Prior Uniform Statufery Provision: § 13, Uniform Sales Act.

Changes: Completely rewritten, the provisions concerning infringement being
new,

Purposes of Changes: 1. Subsection (1) makes provision for a buyer's basic needs
in respeet fo 2 title which he jn good faith expects to acquire by his purchase,
namely, that he receive a good, clean iitle tramsferred to him also in a righiful
manmner so that he will not be exposed fo a Iawsuit in arder to protect it

The warraniy extends fo a buyer whether or nob the seller was in peassession of
the goods at the time the sale or contract to sell was made.

The warranty of quiet possession iz abolished. Disturbance of quiet possession,
although not mentioned specifically, is one way, among many, in which the breach
of the warranty of title may be established.

The “knowledge” referred to in subsection 1(b} is actual knowledge as distinet
from nofice.

2, The provisions of this Article requiring notification to the seller within a rea-
sonable time after the buyer's discovery of a breash apply to notice of & breach
of the warranty of titie, whers the seller’s breach was innocent. Howsever, if the
selier’s breach was in bad faith he eannot be permitted to claim that he has been
misled or prejudiced by the delay in giving notice. In such case the “reasonable”
time for notice should receive a very liberal interpretation. Whether the breach
by the seller is in good or bad faith § 2.726 provides that the camse of action
accrues when the breach cecurs. Under the provisions of that section the breach
of the warrenty of good iitle eccurs when tender of delivery is made since the
warranty is net one whick extends to “future performance of the goods.”

3, When the goods are part of the seller’s normal stock and are gold in his
normal eourse of business, it is his duty to see that no claim of infringement of
& patent or trademark by a third party will mar the buyer’s title. A sale by a
person other than a dealer, however, raises mo implication in i3 eircumstances
of such a warranty. MNor i there such an implication when the buyer orders
goods to be assembled, prepared or manufactured on his own specifications, If,
in such a case, the ragulting product infringss a patent or trademark, the Hability
will run from buyer to seller. There is, under such circumstances, a tacit repre-
sentation on the part of the buper that the seller will be safe in mamufacturing
according to the gpecifications, and the huyer is under an obligation in geod faith
to Indemnify him for any ioss suffered.

4. This section rejects the cases which recognize the principle that infringements
viplnte the warranty of title but deny the buyer a remedy unless he has been
expreusly prevented from nsing the goods. Under this Article “eviction” is not
a necessary condition to the buyer’s remedy since the buyer’s remedy arises
immediately upor receipt of notice of infringement; it is merely one way of
establishing the faet of breach. '

6. Subsection {2} recopnizes that gales by sheriffs, executors, foreclosing lenors
and persons similarly sitiated are so out of the ordinary commercial course that
their peculiar character is immediately apparent to the buyer and therefore no
personal obligation is imposed upon the seller who iz purperting to seil only an
unxaown or limited right. This subsection dees not fouch upon and leaves open
all questions of restifution arising in such cases, when a unique article so seld
is reclaimed by a third party s the rightful owner.

6. The warranty of subsection {l1) is not designated as an *mmplied” warranty,
and hence is not subject to § 2-316 (3). Disciaimer of the warranty of title Is
geverned instead by subsection {2), which requires either specific language or
the described circumstances.

Cross References:

Paoint 1: § 2-403. -

Point 2: 8§ 2-807 and 2.725.
Point §: § 1-203.

Point 4: $§ 2-809 mnd 2-725.
Point §: § 2-318.
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Definitional Croess References:

“Buyer”. § 2.104.

“Contract for zale”, § 2-I04.

“Goods”. § 2-105.

“Pergon”. § 1-201.

“Right?, §1~261.

“3eiler™ § 2-104.

VIRGINIA ANNOTATIONS

Prior Statuates: None.

Comment: An express warranty of clear title in the sale of an autornobile was in-
wolved in Siivey v. Johnston, 183 Va. 677, 673, 70 S8.E.2d 280G (1852}, but Virginia
hag not had a ezge involving an implied warranty of title.

§ 2-313, Express Warraniies by Affirmation, Promise, Description,
Bample, (1) Express warranties by the seller are created as follows:

{a) Any affirmation of faet or promise made by the seller to the
buyer which relafes to the goods and becomes part of the basis of the
hargain creates an express warranty that the goods shall eonform to the
affirmation or promise. :

(b} Any degeription of the goods which is made part of the basis of
the bargain creates an express warranty that the goods shall conform fo
the deseription.

{e}) Any sample or model which i3 made part of the bagis of the bar-
gain creaies ap express warranty that the whole of the goods shall con-
form to the sample or model

{2) It is not pecessary to the creation of an express warranty that
the seller use formal words such as “warrant” or “guarantee” or that he
have a specific infention to make a warranty, but an affirmation mevrely
of the value of the zoods or a statement purporting to be merely the seller’s
opinion or commendation of the goods does not create a warranty.

COMMENT!: Prior Uniform Statutery Provisien: 5§ 12, 14 and 18, Uniform Sales
Adct,

Changes: Rewritten,

Purposes of Changes: To congeolidate and sysiematize bhasic principles with the
resuit that:

1. "Bxpross”™ warranties vest on “dickered” aspscts of the individual bargain,
and go so clearly to the essence of that bavgain that words of dizclalmer in &
form are repugnant te the basic dickered terms. *Implied” warrantiez rest so
¢learly on a common factuwal situstion er set of conditions that ne partieulnr
language or action is negessary o evidence them and they will arise in zueh a
gituasion unless unmistakably negated,

This section reverts to the older case law insofar as the warranties of dedeription
and sample are designated “express” rather than “Umplied”.

2, Although this section is limited in ils seope and direct purpose to warraniies
made by the seller to the buyer as part of 2 contract for sale, the warranty
seetions of this Article are net designed in any way {o disturb those Hnes of case
law zrowth whick have recoznized that warranties need not be confined either
to saies contracts or to the direet parties to such a contract. They may arise
in niher appropriate circumstances smeh as in the case of bailments for hire,
whether such Daifment iw iteelf the main coniract or is mersly a sepoiving of
econtainers under 8 contract for the sale of theiy contents. The provisions of § 2-218
on zhird party beneficiaries exprossly recognize this case law development within
onhe partimalar awea, Beyond thut, the matter is left o the case law with the
intention that the policies of this Act may ofer usefnl guideance in desaling with
iurther cases as they arise.
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3. The present section deals with affirmations of fact by the seller, descriptions
of the goods or exhibitions of samples, exactly as any other part of a negotiation
which ends in a contract is dealt with. No specific intention to make a warranty
is necessary if any of these factors is made part of the basis of the bargain. In
actual practice affirmations of fact made by the seller about the goods durm_g a
bargain are regarded as part of the description of those goods; hence no particu-
lar reliance on such statements need be shown in order to weave them into the
fabric of the agreement. Rather, any fact which is to take such affirmations,
once made, out of the agreement requires clear affirmative proof. The issue nor-
mally iz one of faect.

4. In view of the principle that the whole purpose of the law of warranty is to
determine what it is that the seller has in essence agreed to sell, the policy is
adopted of those cases which refuse exeept in unusual circumstances to recognize
a material deletion of the seller’s obligation. Thus, a contract is normally a
contraet for a sale of something describable and described. A clause generaliy
disclaiming “all warranties, express or implied” cannot reduce the seller’s obli-
gation with respect to such description and therefore cannot he given literal
effect under § 2-316.

This is not intended to mean that the parties, if they consciously desire, cannot
make their own bargain as they wish. But in determining what they have agreed
upon good faith is a faector and consideration should be given to the fact that
the probability is small that a real price is intended to be exchanged for a pseudo-
obligation.

5. Paragraph (1)(b) makes specific some of the principles set forth above when
a description of the goods is given by the seller.

A desecription need not be by words. Technical specifications, blueprints and the
like can afford more exact description than mere language and if made part of
the basis of the bargain goods must conform with them. Past deliveries may
set the description of quality, either expressly or impliedly by course of dealing.
Of course, all descriptions by merchants must be read against the appiicable
trade usages with the general rules as to merchantability resolving any doubts.

6. The basic situation as to statements affecting the true essence of the bargain
is no different when a sample or model is involved in the trznsaction. This section
includes both a “sample” actually drawn from the bulk of goods which is the
subject matter of the sale, and a “model” which is offered for inspection when
the subject matter is not at hand and which has not been drawn from the butk
of the goods. '

Although the underlying principles are unchanged, the faets are often ambiguous
when something is shown as illustrative, rather than as a straight sample. In
general, the presumption is that any sample or model just as any affirmation
of fact 1s intended to become a basis of the bargain. But there is no escape from
the question of fact. When the seller exhibits a sample purporting to be drawn
from an existing bulk, good faith of course requires that the sample be fairly
drawn. But in mercantile experience the mere exhibition of a “sample” does not
of itself show whether it is merely intended to “suggest” or to “be” the character
of the subject-matter of the contract. The question is whether the seller has so
acted with reference to the sample as to make him responsible that the whole
shall have at least the values shown by it. The circumstances aid in answering
this question. If the sample has been drawn from an existing bulk, it must be
regarded as describing values of the goods contracted for unless it is accom-
panied hy an unmistakable denial of such responsibility. If, on the other hand,
a model of merchandise not on hand is offered, the mercantile presumption that
it has become a literal deseription of the subject matter is not so strong, and
parc’i:iti.ula.rly so if modification on the buyer's initiative impairs any feature of the
model. :

7. The precise time when words of description or affirmation are made or samples
are shown is not material. The sole question is whether the language or samples
or models are fairly to be regarded as part of the contract. If language is used
after the closing of the deal (as when the buyer when taking delivery asks and
receives an additional assurance), the warranty becomes a modification, and need
ngt be s;lpported by consideration if it is otherwise reasonable and in order
(§ 2-209).

8. Concerning affirmations of value or a seller’s opinion or commendation under
subsection (2), the basic guestion remains the same: What stztements of the
seiler have in the circumstances and in objective judgment become part of the
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basis of the bargain? As indicated above, all of the statements of the seller do
so unleas good reason is shown o the contrary. The provisions of subsection {2)
sre included, however, sinee common experience dizcloses that gome statements
or predietions cannot Tairly be viewed as entering into the bargain. Even zs to
false statements of value, however, the possibility is left open that a remedy
may be provided by the law relating to fraud or misrepresentation.

Cross References:

Point 1 § 2-316.
Point 2: §8 3-102{3) and 2-318.
Point 3 § 2-218(23 (1},

Point 4: § 2-318.
Paint 5: §8§ 1-205(4) and 2.314.
Point 6 § 2-3186.
Point T: § 2-209.
Point 8: § 1-108.

NeBnitional Cross References:

“Buyer”. § 2-193.
“Conforming”. & 2.106.
“Goods”. § 2-106.
“Beller, & 2-103.

VIRGINIA ANNOTATIONS
Prior Stafates: None.

Comment: Virginia Juw relating to express warranties is generally in accord with
this section. €. E. Wright & Ce., Inc, v. Shaekleford, 152 Va. 835, 648, 148 REH.,
B80T (1979 (ninety day warranty of new car); Newbarn v. Joseph Baker & Co.,
Ine., 247 Va. 996, 598, 133 S8.E. 500 (1926) {cabbage warranied to be in good mey-
¢hantable condition): Ford Metoy Co, v Switzer, 140 Va. 383, 303.94, 125 S.E. 209
(1524} (new c¢ar warranted for ninety days to he free from defecis in materis]
and workmanship}: Monrve & Monroe, Ina. v. Cowne, 133 Va, 181, 308, 112 S.RE.
#48 {1922 (warranty of a maehine}; Ney v. Wrenn, 117 Va. 85, 98, 84 S5E. 1
{15153 {machine warranted to be sirictly up-to-daie in every respect and in frst-
class working eondition); Reese & Ceo. v. Bates, 94 Va. 321, 324, 26 S.E. 855 (1897}
{fertilizer warranied o be as good for potatoes as any other in the market); Mil-
burn Wagon Co. v. Nisewarner, 90 Va. 714, 718, 19 S.E. 848 {1894) {seller expressly
warranted in eatalogne that wagons were well made of good, thoroughly zessoned
makerial, and of suficient strength to carry the weights mentioned); Herron &
Hotland v, Dibrell Bros., 87 Va. 259, 292, 12 5.E. 674 (1891} (tobaeco warranted
io he sound); Eostern Tee Co. v, King, 88 Va. 97, 98, $ 5.E. 506 (1889) {warranted
hest quality ice); Trice v, Cockran, 49 Va. {8 Grast)) 442, 450 (1852} (slave war-
rapted sound}. The anly apparent digerepancy between the UCC and prior Vipginia
law is that under UCC suhsection 2-313 (2} it is not necessary for the seller to bave
eny specific intention to make a warranty, while the Supreme Comrt of Appeals in
Mzzgon v, Chappeil, 66 Va. (15 Gratt.) 672, 583 {1860}, said that “no aflirmation,
however strong, will consfitute a warranty, unless it is so intended.” See also
Herron & Holland v, Dibrell Bros., 37 Va. 289, 296, 12 &.E, §74 (1891).

Since under the UUCC both 2 warranty by affirmation and one by deseription are
axpress warraniies, it is unnecessary to determine which the warranty is. See
Latham v, Poweli, 227 Va. 382, 388-400, 103 3.E, 638 {1920). Dependiny somewhat
on the view taken of the facts, subsection 2-313(1) (b} might change the resglt in
Gillette v. Kelling Nut Co., 155 F.2d 204, 297.93 (4th Cir. 1859}, in which there
was 2 sale hy deseription, hut the buyer relied on his own inspection rather than
the seller’s deseription. H the descriplion was “made part of thae besis of the bar-
gzin” thers would be an express warranty under the UCE, but not otherwise,

Virginia law ig in sccord with sehseetion 2-312{1) {c¢} that a sample made & part
of the bargain creates an express waryanty. Van Duyn v. Matthews, 182 Va. 25§,
259-61, 24 B5.5.2d 442 (1848); Jacot v. Grossman Seed and Supply Co., Ine., 115 Va.
40, 105, T8 S.E. 846 {i1913); Note, L Va. L. Rev. 151 {1912). Althongh 2 sample
ig exhibited, it is not necessarily a part of the hargain, Proctor v. Spratley, 78 Va,
254, 265-068 (1884).

§ 2.314. Implied Warranty: Merchantahbility ; Usage of Trade. (1) Un-

less excluded oy modified (§ 2-3816), a warraniy that the goods shall be
merchantable is implied in a contract for their sale if the seller iz a mer-
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chant with respect to goods of that kind. Under this section the serving
for value of food or drink to be consumed either on the premises or else-
where is a sale.

{2y Goods to be merchantable must be at least such as

(2} pass without objection in the trade under the contract descrip-
tion; and

(b} in the case of fungible goods, are of fair average quality within
the description; and

1 (¢} are fit for the ordinary purposes for which such goods are used;
an

{d} run, within the varistions permitted by the agreement, of even
kind, quality and quantity within each unit and among all units invelved;
and

{e) are adequately contained, packaged, and labeled as the agreement
may reguire; and

{f} conform to the promises or affirmations of fact made on the con-
tainer or label if any.

(3) Unless excluded or modified (§ 2-316) other implied warranties
may arise from course of dealing or usage of trade.

COMMENT: Prior Uniform Statutory Provision: § 15(2), Uniform Saleg Ack
Changes: Completely rewritten,

Puorpeses of Changes: This seetion, drawn in view of the steadily developing case
Iazw on the subject, i intended to make it clear that:

1. The seller's obligation appliss o present sales as well 28 to contracts to sell
sabjeet to the effects nf any examination of speeific goods. {Subsection (2} of
§ 2-318). Also, the warraniy of merchantability applies fo sales for use as well
as to szles for resale.

2. The quesiion when the warranty is imposed turns basically on the meaning
of the terms of the agresment as recognized in the tzade. Goods delivered under
an agreement made by a merchant in & given line of trade must be of a guality
somparable to that generally acceptable In that Une of trade under the description
or pther designatien of the goodz used in the agreement. The responsibility im-
posed rests on any merchant-seller, and the absence of fhe words “grower or
manufacturer or not” which appeared in § 15{2) of the Uniform Sales Aet does
oot restriet the applieability of this section.

3. A specific designation of goods by the buyer does not exclude the seller’s
obligation that they be fit for the geners! purposes appropriate fo such poods. A
eontraet for the sale of second-hand goods, however, involves only such obliga-
tion ag is appropriste to such goods i{:ar that iz their comtract description. A
person making an isslated sale of goods is not a “merchant” within the meaning
of the full geope of this section and, thus, no warranty of merchantability would
apply. His knowledge of any defects not apparent on inspection would, however,
without need for express agreement and in keeping with the underlying reason
of the present section and the provisions on good faith, impose an obligation that
known material but hidden defects he fully disclosed.

4. Although a zeller may not be s “merchant” as to the goods in guestion, if
he states generally that they are “guarantesd” the provisionz of this section may
farnish a guide to the content of the resulting express warranty. Thiz has par-
tirular significance in the case of second-hand sales, and has further significance
in Hmiting the effect of fine-print disclalmer clavzes where their effect world
ke inconsistent with large-print assertions of “guarantes™

5 The gecond senience of suhsection (1} covers the warranty with respect to
focd and drink. Serving food or drink for value is a sale, whether to be con-
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sumed on the premises or elsewhere. Cases to the contrary are rejected, The
orincipal warranty is that stated in subsections (1} and (2){c) of this section.

6. Subgection {2) does not purport to exhaust the meaning of “merchantable”
nor o negate apy of its atiribules not specifically mentioned in the text of the
statute, but arising by vsage of trade or through case law, The language unsed
is “must be at least such as . . . ,"” and the intention is %o leave open other possi-
ble attribuies of merchantability.

7, Pavapraphs {(a) and {b) of subsection {2) are ts be read together. Both refer,
as indicared above, to the standards of that line of the tyade which fits the trans-
action and the seller's business. “Fair average” is a teym divectly appropriate
to agricuitural bulk prodocts and means goods centering around the middle
belt aof nuality, not the least or the worst that can b understood in the parfienlar
trade by the designation, but such as can pass “without objection” Of course a
fair percentage of the least s permissible but the goods are not “fair average”
# they are all of the least st worst quality possible under the description, In
cases of doubt as fo what quality is intended, the price at which a m%rch;}ni:
closes a contract is an excellent index of the naiure and scope of his obligation
under the present gection.

B. Pitness for the ordinary purposes for which goods of the type are usad is
a fundamental concept of the present seciion and is covered in paragraph {c).
As stated above, merchantability ia also 2 part of the obligation owing to the
purchaser for use. Correspondingly, protection, under this aspect of the warranty,
of the persem buying for resale to the uitimate consumer iz equally necessary,
and merchantable goods must therefore be “honestly” resalable in the mormal
course of business hecause they are what they purport to be.

5, Parsgraph {d) on evenness of %ind, quality sand ntity follows case law.
But precautionary language has been added as a reminder of the frequent usapges
of trode which permit substantial variations both with and without an aliowanee
or an obligation io replase the varying units,

1¢. Paragraph (e} applies only where the nature of the goods and of the frans-
action reguire a cerfain type of container, packsge or label. Paragraph {f)
applics, on the otber hand, whercver there ig a label or container on which repre-
sentations are made, even though the orviginal contyaet, either by express terms
or usage of trude, may not have required either the labelling or the representa-
tion. This follows from the general obligation of good faith which reguires that
4 buyer shouid not be placed in the position of veselling or using goods delivered
under false representations appearing on the packags or container, No problem
of extra congideration arigses in this connection gince, under this Article, 2n obli-
gation is imposed by the original contract not to deliver mislabeled articies, and
the sbligation & imposed where mereantile good faith zo requires and without
referenee to the doctrine of consideratisn,

1. Exclusion or modificaiion of the warranty of merchantability, or of any part
of it, ia dealt with in the section to which the text of the present section makes
explicit precautionary referemces. That section must be read with particular
reference fo ifs subsection {4) on limitation of remedies. The warranty of mer-
chantability, wherever it {s nermal, is sc commonly taken for granted thab its
exclugion from the contract is a matier threatening surprise and therefore re-
gairing special precaution.

12. Subsection {3) iz fo make axplcit that usage of trade and course of dealing
can create warranties and that they are implied rather than sxpress warraniies
and thus subject to execlusion or modification under § 2.318. A typical instance
would be the shligation to provide pedigree papers ic evidence conformity of the
animal to the contract in the case of 2 pedigreed doz or bloeded bull

13. In an artion based on breaech of warranty, it i3 of course necessary fo show
not oniy the existence of the warranty but the fact that the warranty was broken
and that the breach of the warranty was the proximate cause of the loss sus-
fained. In such an action an affirmative showing by the seller that fhe loss re-
sutted from some action or event following his own delivery of the gooda can
operaie as a defense. Equally, evidenee indieating that the seller exercised cave
in the manufaciure, procegsing or selection of the goods is relevant to the issue
of whether the warranty was in fact hiroken. Action by the buyer following an
examination of the goods which ought to have Indicated the defect complained
of can be shown as matter besring on whether the breach itself wag the cause
af the inury.
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Cross References:

Point 1: § 2.318,

Point 3: §§ 1-208 and 2-104.

Point 5: & 2-315,

Point 11: § 2.818.

Point 12: £§ 1.201, 1-205 and 2-316.

Diefinitional Cross References:

“Agreement”, § 1-201.
“Contract’”. § 1-201.
“Contract for sale®. § 2.108.
“Goeds™. § 2-105.
“Merchant”. § 2-104.
“SBeller”. § 2-103.

VIRGINIA ANNOTATIONS

P‘ﬁor Statutes: None.

Comment: This section is in accord with the Virginia decision in Smith v. Hensley,
202 YVa. 700, T03-04, 119 S5.J0.2d 232 (1961}, in recognizing an implied warranty
of merchantability in the sale of all kinds of goods. This rase Involved the sale
of a roof coating by its trade name and the court said that “thers was an implied
warranty of merchantability or fitness of the product for the ordinary or general
purposes for whick it was sold.” The case is commented upen in Comment, The
Implied Warranty of Merchantability--Smith v. Hensley, 48 Va. L. Rev. 158
{1962}, The general subject is alse discussed in Note, The Implied Warranty of
Fitnese in Virgimia, 48 Vz. L. Rev. 273 {1857).

Virginia had previously recognized something skin te this warranty insofar as
sales of food and drink not in sealed packages was involved. In such sales the

Virginia court has recognized that there is a warranty that the feed s sound and
At for buman consumption. Kroger Grocery and Baking Co. v. Dunn, 181 Va. 3840,
368-84, 25 SFL2d 254 {1943) (sale by seiler to buyer-plaintiff of ham from which
plaintiff get ptomaine poiscning); Colonna v. Rosedals Damiry Co., 166 Va. 314,
317-822, 186 S.E. 84 (1938) (sale of ynwholesome milk). Virginia has never decided
whether the implied warranty also arises in sades of food and beverages In the
original seaied containers, which besr the label of reputable marufacturers. See
Biythe v. Camp Manufasturing Co., 183 Va. 432, 442, 32 8.5.2d 659 (1945). The
federal district court has extended the warranty to cosmetics sold in sealed con-
tainers. Higbee v, Giant Food Shepping Center, Inc., 106 F. Supp. 586, 587-88
(E.D. Va. 1952), Note, 38 Va. L. Rev. 1109 {1932},

In gome gther cases Virginia has recognized what seems in substance to have been
a warranty of merchantability, although not called by this name. H. M. Glsason
and Co., Ine, v. Infernatiopal Harvester Co., 197 Va. 255, 257-63, 83 S.E.2d 904
{1955} {implied warranty of tractor-trailer Gfth wheel); Swersky v. Higgins, 194
Va, 983, 985-88, 78 S.E.2d 200 (19521 (implied warranty that roofing maiferials
were reasonably fit for the purposes for which they were applied); MeNeir v
Greer-Ilale Chinchilla Ranch, 194 Va. 828, 627-28, 74 8. E.2d 165 (1953) {impiied
warranty as to the breeding gualities of chinchillas}; Wood v. Quillin, 167 Va. 2535,
261, 188 S.E, 216 (1936) (lmpled warranty that seeds of kind and name for
which soid}; Charles Syer & Co. v. Leater, 116 Va. 541, 545, 82 5.E. 122 (1914)
{implied warranty of the guantity and gquality of lemons),

This seetion does no¥ purpart to cover tort actions for negligence. See Siandard
Paint Co. v. B, K. Vietor & Co., 120 Va. 595, 91 S.E. 752 (1917}, and cases cited in
VIRGINTA ANNOTATIONS to UCC 2318, By anthorizing an action for breach
of warranty, the UCC would probably change the resuit in Beleher v. Goff Bros.,
145 Va. 448, 454.58, 134 8.1, 588 (19263, That desdsion involved an unsuccessful
tort aetion hy an injured purchaser of kerosene containing gasoline against a
seller who was not the manufacturer. Whils the ceurt also denied recovery on a
warranty theory this result would clearly be changed by the UCC; the seller was a
merﬁh:mt and kerosene containing gascline cannot be eonsidersd of merchantable
quality.

Virginia, fn a case invelving an express warranty of merchantability, hay recog-
nized the im%crtanc& of the trade in which the goods are bought and sold in deter-
mining whether gouds are merchantahle. Ripeness in vegetables, which would not
constitute a breach of warranty of merchaniability in 2 sale fo0 a retailer, may,
navertheless, be a breach in a sale to a whelesaler, Newbern v. Joseph Baker &
Co., Ine., 147 Va. 936, 1005-06, 138 S.E. 500 (1926). This approach iz congistent
with subsection 2-314{Z){a}.
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§ 2-315. Implied Warranty: Fitness for Particular Purpose. Where
the seller at the time of confracting has reason to know any particular
purpose for which the goods are required and that the buyer is relying
on the seller’s skill or judgment to select or furnish suitable goods, thers
is unless exchuded or medified under the next section ap implied warranty
that the goods shall be fit for such purpose.

gO}%iMENT: Prior Uniform Statutory Provision: § 15 (1), {(4), {5), Unifurm Sales
ot. .

‘Changes: Rewritten.

Purposes ¢f Changes: 1. Whether or not this warranty atises in any individual
case ig basieally a question of fact fo be determined hy the eircumstances of the
contracting. Under this section the buyer nced not bring home to the selfer
actual knowledgze of the particular parpese for which the goods are intended or
of his reifance on the seiler's skill and judgment, if the cireumstances are such
that the seller haz reasen to reslize the purpese intended or that the reliance
exists. The buyer, of course, must actually be relying on the seller

2, A “particular purpose” differs from the ordinary purpsse for which the goods
sre ussd in that X envisages a specific use by the buyer which is peeuliar fo ihe
nature of hig business whereas the ordinsry purposes for which goods are used
ars those envisaged in the concept of merchantability and go to uses which are cus-
tomarily made of the goods in guestion. For example, ghoes sre generally used
for the purpose of walking upon ordimary ground, but a seller may know that =
partieular pair waz selected fo be used for clmbing mountains.

A contract may of courge include both 2 warranty of merchantability and one of
fitnegs for a partienlsr purpese.

The provisions of this Article on the enmuiation and conflict of express and im-

plied warranties must be considered on the question of inconsistency between or

among warraniies. In such a case any question of fact as to which warranty was

intended by the parties to zpply must be rosolved in favor of the warranty of fit-

ness Jor particnlar purpose as against all other warranties except where the

!{:i-uy;r has taken upon himself the responsivility of furnishing the technical speci-
L Alons,

3. In connection with the warranty of fitness for a particular purposs the previ-
gloms of this Article on the allocalion or division of risks are particularly applicable
in any transaction in which the purpose for which the goods are to be used eom-
bines requirements both as to the quality of the goods themesives and complinnce
with certain laws or regulations, How the risks are divided is a gvestion of fact
1o be determined, whers not expressiy contained in the apreement, from the eir-
eamsiances of contracting, usage of trade, course of performance and the like,
matters which may constitute the “otherwise sgreement” of the parties by which
they may divide the zisk or burden,

4. The absence from this section of the lanzuage used in the Uniforn: Salss Act
in referring to the seller, “whether be be the grower or manufacturer or not,”
is not intended te impose any requirement that the seller be a grower or manu-
facturer, Although normally the warranty will ariss oniy where the seiler is a
meerchant with the appropriate “skill or judgment,” it can arise as to non-mer-
chantz where this i justified by the particuzlar cireumstances.

§. The eiiminstion of the “patent or other trade name” exeeption congtitnies the
meior extension of the warranty of fitness which has heen made by the cases
and continued in this Article. Under the present section the existence of a patent
ar other trade name and the designation of the article by that name, or indsed
in any other defipite manper, is only one of the factzs to be considered on the

uestion of whether the buyer sctually relied on the seller, but i is not of itseld
fiieeisive of the imsme. If the buyer himself is insisting on a particular brand he
iz not reiving on the seller's skill and judgment and o no warranty results. But
the mers fact that the article purchased has a particular patent or trade name
is not sufficient fo indicate nonrelisnce # the article has been recommended hy
the seller ag adeguats for the buyer's purpsses.

8. The specific reference forward in the present section te the following section
on exciusion or modifiestion of warranties is to call sttention to the possibility
of eliminating the warranty in any given czse. However it must be noted that
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under the following section the warranty of fitness for a particular purpose must
be excluded or modified by a conspicuous writing.

Cross References:

Point 2: §§ 2-314 and 2-317.
Point 3: § 2-303.
Point 6: § 2-316.

Definitional Cross References:

“Buyer”. § 2-103.
“Goods”. § 2-105.
“Seller”. § 2-103.

VYIRGINIA ANNOTATIONS

Prior Statmtes: None.

Comment: Virginia has recognized this warranty of fithess for a particular pur-
pose. The Virginia law is discussed in Note, The Implied Warranty of Fitness in
Virginia, 43 Va. L. Rev. 273 (1957). In E. I. duPont de Nemours & Co. v. Univer-
sal Moulded Products Corp., 191 Va. 525, 566, 62 3.E.2d 233 (1950), the court said,
“When one contracts to supply an article in which he deals, to be applied to a
particular purpose, so that the buyer necessarily trusts to the judgment or slkill
of the vendor, there is an implied warranty that it shall be reasonably fit for the
purpose to which it is to be applied; and the betier doctrine is thaf this rule ap-
plies to dealers as well as to manufacturers and nof to manufacturers alone.” See
also H. M. Gleason and Co., Ine. v. International Harvester Co., 197 Va. 255, 257~
63, 88 S.E.2d 904 (1955); Greenland Development Corp. v. Allied Heating Products
Co., Inc., 184 Va. 538, 597-98, 35 S.E.2d 801, 164 A.L.R. 1312 (1945), Note, 32 Va.
L. Rev. 679 (1946); Universal Motor Co. v. Snow, 149 Va. 630, 695-700, 140 S.E.
653, 59 A.L.R. 1174 (1927); Standard Paint Co. v. E. K. Vietor & Co., 120 Va. 595,
?08—05;, 91 S.E. 752 (1917); Gerst v. Jones & Co., 73 Va. (32 Grait.) 518, 521.24
1879).

§ 2-316. Exclusion or Modification of Warranties. (1) Words or con-
duct relevant to the ereation of an express warranty and words or conduct
tending to negate or limit warranty shall be construed wherever reasonable
as consistent with each other; but subject to the provisions of this Article
on parol or extrinsic evidence (§ 2-202) negation or limitation is inopera-
tive to the extent that such construction is unreasonable,

(2) Subject to subsection (3), to exclude or modify the implied war-
ranty of merchantability or any part of it the language must mention mer-
chantability and in case of a writing must be conspicuous, and to exclude
or modify any implied warranty of fitness the exclusion must be by a
writing and conspicucus. Language to exclude all implied warranties of
fitness is suffieient if it states, for example, that “There are no warranties
which extend beyond the description on the face hereof.”

{3) Notwithstanding subsection (2)

{a) unless the circumstances indicate otherwise, all implied warran-
ties are excluded by expressions like “as is”, “with all faults” or other
language which in common understanding calls the buyer’s attention to
the exclusion of warranties and makes plain that there is no implied war-
ranty; and

(b) when the buyer before entering into the contract has examined
the goods or the sample or model as fully as he desired or has refused to
examine the goods there is no implied warranty with regard to defects
which an examination ought in the circumstances to have revealed to
him; and

(c) an implied warranty can also be excluded or modified by course
of dealing or course of performance or usage of trade.
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(4} Remedies for breach of warranty can be limited in accordance
with the provisions of this Article on liquidation or limitation of damages
and on contractual modification of remedy (§§ 2-718 and 2-719).

COMMENT: Prior Uniform Statutory Provision: Nomne.

Purposes: 1. This section is designed principally to deal with those frequent
clauses in sales contracts which seck to exclude “ail warranties, express or im-
plied.” Tt seeks to protect a buyer from unexpected and unbargained language of
disclaimer by denying effect to such language when inconsistent with language of
express warranty and permitting the exclusion of implied warranties only by con-
spleuous language or other efrcumstances which protect the buyer from surprise.

3. The seller is protected under this Article agninst false allegations of oral
warranties by its provisions on parol and extrinsic evidence and against un-
authorized representations by the customary “lack of authority” clauses. This
Article treats the limitation or avoidance of consequential damages as a matter of
limiting remedies for breach, separate from the matter of creation of Hahility
under a warranty. If no warranty exists, there is of course no problem of Hmiting
remedies for breach of warranty. Under subsection (4) the question of limitation
of remedy is governed by the sections referred to rather than by this section.

3. Disclaimer of the implied warranty of merchantability is permitted under sub-
section (2}, but with the safeguard that such disclaimers must mention merchant-
ability and in case of 2 writing must be conspicuous.

4. Unlike the impHed warranty of merchantability, implied warranties of fitness
for a particular purpose may be excluded by general language, but only if it is
in writing and conspicuous.

5. Subsection (2) presuppeses that the implied warranty in question exists unless
excluded or modified. Whether or not langnage of disciaimer satisfies the require-
ments of this section, such language may be relevant under other sections to the
question whether the warranty was ever in fact created. Thus, unless the pro-
visions of this Artiele on parol and extrinsie evidence prevent, oral language of
disclaimer may raise issues of fact as to whether reliance by the buyer oecurred
and whether the seller had “reason o know” under the section on implied war-
ranty of fitness for a particular purpose.

8. The exceptions to the general rule set forth in paragraphs (a), (b} and i¢)
of subsection (3) zre common factual situations in which the eircumstances
surrounding the trarsaction are in themselves sufficient to call the buyers
attention to the fact that no implied warranties are made or that a certain im-
plied warranty is being excluded.

7. Paragraph (a) of subsection (3) deals with general terms such zs “as is.”
¥as they stand,” “with all faults,” and the like. Such terms in ordinary commer-
cial usage are understood to mean that the buyer takes the entirs risk as to the
cuality of the goods involved. The terms covered by paragraph {a) are in fact
merely a particularization of paragraph (¢} which provides for exclusion or
modifieation of implied warranties by usage of trade.

8. Under paragraph (b} of subsection {3) warranties may be excluded or modi-
fled by the circumstances where the buyer examines the goods or a sample or
model of them before entering into the contract. “Examination” ns used in this
paragraph is not synonymous with inspection before acceptance or at any other
time after the contract has heen made. I goes rather to the nature of the
responsibilily assumed by the seller at the time of the making of the contract.
Of course if the buyer diseovers the defeect and uses the zoods anyway, or if he
unreasonably fails to examine the goods hefore he uses them, resulting injuries
may be found to resuit from his own action rather than proximately from a
breach of warranty. See §§ 2-314 and 2-715 and comments thereto.

In order to bring the transaction within the seope of “refused to examine” im
paragraph (b), it is not suffieient that the goods are available for inspection,
There must in addition e a demand by the seller that the huyer examine the
roods fully, The seller by the demand puts the buyer on notice that he is assum-
ing the risk of defects whivh the examination ought to reveal. The language
“refused to examine” in this paragraph is intended to make clear the necessity
for such demand.
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Application of the doctrine of “caveat empbor” in all cases where the buyer
examines the goods regardless of statements made by the seller is, however,
rejected by this Article. Thus, if the offer of examination Is accompanied by
words as to their merchantability or specific attribytes and the buyer indicaies
clearly that he is relying on these words rather thar on his examination, they
give rise to an “Yexpress” warranty. In such cases the guestion is one of fact as
to whether a warranty of merchantability has been expressly incorporated in the
agreement. Disclaimer of such an express warranty is governed by subseetion
{1} of the present section.

The particulay buyer's skill and the normal methed of examining goods in the
eirenrstances determine what defects are excluded by the examination. A failure
to notice defeets which are obvisus cannot excnge the bnyer. Howsver, an ex-
aminotion under circumsiances which do not permil chemical or other testing
of the goods would not exclude defects which could be ascerisined only by such
testing. Nor can latent defects be excluded by a simple examination. A profes-
stonal buyer examining a product in kis fleld will be held to have zssumed the
tisk ag to all defeets which a professional in the fleld ought to observe, while a
nonprofessional buver will be held to have assumed the risk only for sach defects
as a layman might be expected to observe,

9. The situation in which the buyer gives precise and complete specifications io
the saller is not sxplieitly covered in this section, but this i1s 2 frequent cireum-
stance by which the implisd wurranties may be exehuded. The warranty of finess
for a particular purpese would not normaily arise since in such a situation thers
i@ nguaily no relianee on the selier by the buyer. The warranty of merchaniability
in such a fransaction, however, mnst be considered in comnection with the next
section on the cumuiation and conflict of warranties. Under paragraph (c) of
that section in cnse of such an incousistency the implied warranty of merchant-
ability is disnlaced by the express warranty that the gopds will comply with
the specifications. Thus, where the buver gives detailed spacifientions as to the
goods, neither of the implied warraniies 18 to quality will normally apply to the
transaction unless consistent with the specifieations.

Cross Refersnces:

Peint 2 §% 2-202, 2.718 and 2-719.
Point 7: §§ 1-205 and 2-208.

Prefinitional Cross References:

“Agreement”. § 1-201,
“Buyer”., § 2-108.
“Contract”. § 1-201,
“Course of dealing”. § 1-205.
“Gonds”. § 2-105.

“Remedy”. § 1-201.

“SBeller”. § 2-108.

“Usage of trade™. § 1-285.

VIRGINTIA ANNOTATIONS

Prior Stainfes: None.

Comment: The holding it Packard Norfolk, Inc, v. Miller, 198 Va. 537, 564-83, 95
8.E.24 207 {1958}, that there may be a reseission of 2 sales cantract for fraud, even
though the contract provides that all other express and implied warranties are
excluded ig eonsistent with subseetion 2-816(1). This case is discussed in Note,
A Beller’s Liability for Inoocent Misvepresentation in Virginia, 48 Va. L. Rev
765 {1557). Similarly, the UCC s consigtént with Wood v. Quillen, 157 Va. 355,
266, 188 S.E. 216 (1936), holding that a contract warranty of purity of seed did
not exclude an impiled warranty thaf the seed wers of the kind and name under
which they were sold,

Subseetion 2-316(2) and UCC 2-202 relating to parcl evidence sre consistent
with the holding in Bolling v, Generzl Motors Acceptonee Corp., 204 Va. 4, 9-10,
129 S.E.2d 54 {1963), that the parol evidence rule bars evidence of an express
oral warranty that is in conflict with a written contraetual warranty.

The Virginia cases are consistent with subsection 2-816(3)({b} as regards the
effect of an inspection by the boyer on the exclusivn of wearranties. In Gerst v,
Jones & Co., T3 Va. (32 Gratt.) 518, §24-25 (1879), the court said: “In cases like
the present. the guestion is not whether the purchager has sn opportunicy of
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exarining the articie, but whether he has, in fact, examined it for himself, and
whether the defect be one rezdily discoverable ppon inspection. He is not hound
to examine, for he has the right to rely upon the judgment of the seller, and to
take it for granted the latter has furnished sn article answering the terms of the
contract.” Johnsen v. Hoffman, 180 Va. 333, 341, 107 S.E. 645 {1921), held that
there wag no express or implied warranty of quality, where the buyer had satis-
fied kimsell zg to the quality of eatile hy an ingnection.

§ 2.217. Cumulation and Conflict of Warranties Express or Implied.
Warranties whether express or implied shall be construed as consistent
with each other and as cumudative, but if such construction is unreason-
able the intention of the parties shall determine which warranty is domi-
nant. In ascertaining that intention the following rules apply:

{1) Hxact or technical specifications displace an inconsistent sample
or model or general language of description.

(1) A sample from an existing bulk displaces ineconsgistent general
langnage of description.

. {¢} Express warrantieg displace inconsiztent implied warranties other
than an implied warranty of fitness for a particalar purpose.

COMMENT: Prier Uniform Statutory Provision: Un cumulation of warranties see
88 14, 15 and 18, Uniform Sales Act,

Changes: Complately rewritten into one section.

Purpeses of Changes: 1. The present seciion rests on the basic policy of this
Artiele that no warranty is created except by some conduct {either afirmative
action or failure fo disclose} on the part of the seller. Therefore, all warranties
are made cumulative unless this conatrmetion of the contract is impossible or
unreasonable.

This Article thus follows the general poliey of the Uniform Rales Act except that
in sase of the sale of an ariiels by its patent oy frade narme the elimination of
the warranty of fitness depends sclely on whether the buyer has relied on the
seller’s skill and judgment; the use of the patent or trade name is but one facter
in making this determination.

3, The rules of this section arve desigred to aid In determining the intention of
the parties as to which of inconsisteni warranties which kave arisen from the
cireumstances of thelr transaction shell prevail. These rules of intention are to
be applied only where factars making for an squitable estoppel of the geller do
not exist and where he has in perfect good faith made warranties which later turn
out to be ingsnsistent, To the extent that the seller has led the buyer is believe
that all of the warranties can be performed, he is estopped from setting up any
sssential inconsisteney as a defense.

4. The yules in subsections {a}, (b} ard (¢} are designed te aseertain the inten-
tion of the pavties by refersnce to the factor which probably elaimed the atten-
tiop of the partiss In the first instanes. These rofes are not absolute but may be
changed by evidence showing that the conditions which existed at the time of
ccntﬁe‘iing make the construetion called for by the seetion incomsizrent or unrea-
zonable.

{rosa Reference:
Point 1: § 2-315.
Definitional Cross Refersace:
“Party”. § 1-201,
) VIRGINTA ANNOTATIONS
Prior Statates: None.

Comment: Virgipia, in aecordance with this section, has recognized thar warran.
ties, when consistent, are cumulative. In Greeniznd Development Corn. v. Alled
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Heating Products Co., 184 Va. 588, 597, 35 S.E.2d 801 (19453, 164 AL.R. 1312
{1946), Note, 32 Va. L. Rev. §75 (19463}, the court, saying that the precize question
wus one of first impression, said: “Sinee the express warranty . . . I8 in ne wise
incenzistent with the implied warranty of fitness . . . both were binding on the
seller”” See algo E. L duPont de Nemours & Co. v. Universal Moelded Produets
Corp., 191 Va. 525, 566, 62 S.E.2d 233 {1955).

The provigion in subsection 2-317 (c) that an impiied warranty of fitness for 2
particular purpose prevailys over an inconsistent express warranty changes ithe
dictum in Greenland Development Corp. v. Allied Heating Produets Co., 184 Va.
588, 596-97, 35 S E.2d B01 {1945}, 184 A.L.R, 1312 (1846}, Nots, 32 Va. L. Rev.
6T% {15948), to the effect that an express warranty preveils over an inconsistent
Implied warranty.

§ 2-318, When Lack of Privity No Defense in Aetion Against Manu-
facturer or Seller of Goods, Lack of privity between plaintiff and defendant
shall be no defense in any action brought agrainss the manufacturer or seiler
of goods to recover damages for bregeh of warranty, express or implied,
or for nagligence, although the plaintiff did not purchase the goods from the
defendant, if the plaintiff was a person whom the manufacturer or seller
might reasonably have expected to use, consume, or be affected by the
goods ; however, thiz section shall not be consirued to affect any litigation
pending on June twenty-nine, nineteen hundred sixty-two.

{VALC Note: This section appesrs in the Officlal Text as follows:

§ 2-318, Third Party Benefieinries of Warranties Express or Implied. A seller’s
warranty whether express or implisd extends fo any natural person who is in the
family or househeld of his buyer or who is 5 guest in his home if it is reasonable to
expeet that such person may uge, consume or be affected by the poods and who
im injured in person by breach of the warranty. A seller may not exclude or limit
the operation of this section.)

COMMENT: Prior Uniform Statuiery Provision: None.

Purpeses: 1. The last sentenee of this section does not mean that a seller is pre-
eluded from excluding or disclalining a warranty which might otherwise arise in
eonpection with the gale provided suoch exclugion or modification ig permitted by
1% 2-318, Nor does that sentence preciude the geller from limiting the remedies of

is own buyer and of any beneficinres, in any manner provided in §§ 2-718 or 2-713.
To the extent that the contract of sale contains provisigns under which warranties
are excluded or modified, or remedies for breash are Hmited, such provisiens ave
equally operative agninst heneficiaries of warranties under this section. What
this last sentence forbids is exclusion of lability by the seller to the perssns o
Whg‘m the warranties which he has made te hiz buver would extend under this
section.

4. The purpose of this seciion is to give the buyer’s family, household and
guests the benefit of the same warranty which the buyer received in the contraet
of sale, thereby frecing any sueh beneficiaries from any fechnical rules as to
“privity.,” It seeks to accomplish this purpose without any derogation of any
right or remedy resting on negiigenze. [t rests primarily upen the merchant-
seller’s warranty under this Article *hat the goods sold are merchantable and
fit for the ordinarv purposes for which such goods are used rather than the
warranty of fitness for a parficular purpese. Implicit in the section is that any
beneficiary of a warranty may bring a direct action for breach of warranty
against the seller whose warranty extends io him.

3. This section expressly ineludes as benefieiaries within 'its provisions the
family, household, and puests of the purchaszer. Beyond this, the section s
neutra] and is not intended to enlarge or restriet the developing case law on
whether the seller’s warranties, given to hiz buyer who resells, extend to other
persong fn the distribagive cham.

Cross Referonces:

Paint 1: § 2-216, 2-718 and 2-T19.
Point 2: § 2.314.



Definitional Cross References:

“Tuyer”. § 2-108.
“Goods”. § B-105,
“Selier™ § 2-183.

VIRGINIA ANNOTATIONS
Prior Statutes: Code 1950, § 8-654.3 {Supp. 1962).

Comment: The 1862 Official Text of § Z-312 effectz a Himited abolition of the
privite defense in sctions for breach of wupranty by apecified users of goods
against remote manufaciurers or sellers, Only those “natural persons™ who were
in the family or houschold of the buyer or weve gueais in his home were pro-
teeted. Reeent Virginia legislation, however, has virtually abolished the privity
defense in breach of warranty and negligence suitz. Code § B-854.3 (Supp. 1962}
This statute reflects the increasing tendency af modern decizsionz and has been
substituted for the section provided in the 1962 Official Text.

For & comment on the Virginia statute and the earlier law in the Eiate, see
Emroch. Statutory Elimination of Privity Reoulrement in Producis Liability Cases,
48 ¥n. 1. Rev. 282 (1882),

COUNCIL COMMENT

Virginia has already gone muchk hevond the Uniform Commercigl Code in abolish-
ing lack of privity a3 a defense.

§ 2-219. F.0.B. and F.AS. Terms. {1} Unless otherwise agreed the
term F.OB. {which means “free on board”™} at a named place, even though
used only in ronnection with the stated price, is a delivery term under
which

(a) when the term is ¥.0.B. the place of shipment, the seller must at
that place ship the goods in the manner provided in this Article (§ 2-504)
and }aear the expense and risk of putting them into the possession of the
earriar; or

{b) when the term is F.O.B. the place of destination, the seller must
at his own expense and risk transport the goods to that place and there
tender delivery of them in the manner provided in this Article {3 2-508):

(¢} when under esither {a) or (b} the term is also F.0.B. vessel, car
or other vehicle, the seller must in addition at his own expense and risk
load the goods on board. If the term is F.O.B. vessel the burer must name
the vessel and in an appropriate case the seller must comply with the pro-
visions of thiz Article on the form of bill of lading (§ 2-323).

{2) Unless otherwise agreed the ferm F.A S vessel (which means
“fres alongside”) at a named port. even though used only in connection
with the stated price, is a delivery term under which the seller must

{a} at his own expense and risk deliver the goods alongside the ves-
sel in the manner usual in that port or on a dock designated and provided
by the buver: and

{h} obtain and tender a receipt for the roods In exchange for which
the carrier is under a duty to issue a bill of lading.

{3y Unless otherwise agreed in anv case failing within subsection
{1} a2} or {c) or subsection (2} the buver must seazonably give any need-
ed imstructions for making delivery, including when the term iz F.AS,
or F.0.8. the loading berth of the vessel and in an appropriate case its
namez and sailing date. The seller may treaf the failure of needed instrue-
tions as a failure of cooneration under this Article (3 2-311). He mav also
at his opfion move the goods in any reasonable manner preparatory to
delivery or shipment,
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(4) Under the term F.O.B. vessel or F.AS. unless otherwise agreed
the buver must make payment against tender of the required documents
and the seller may not tender nor the buyer demand delivery of the goods
in substitution for the documents.

COMMENT: Prior Uniform Statutory Provision: None.

Purposes: 1. This seetion is intended fo negate the uncommercial line of decision
which treats an “F.O.R” ferm as “merely a price term.” The distinetions taken
in subgection {1) handie most of the issues which have on oecasion led to the
unfortunate judicial language just referred to. Other matters which have jed to
sound results being based on unhappy language in regard to F.0.B. clauses are
dealt with in this Aet by § 2-311(2) {seiler’s option 1e arrangements relating to
shipment) and §§ 2-614 and 615 {substituted performanes and seller’s excuse).

2, SBubsection (1) {c} not only specifies the duties of =z seller who engages o
deliver “F.0.B. vessel,” or the like, but ought to make clear that no agreement
is moundly drawn when it looks to reshipment from San Franeisco or New York,
bt speaks merely of “F.0.B.” the plase.

3. The buyer's abligations stated in subseetion {1}{c¢) and smbsection (3} are,
as shown in the text, obligations of cooperatien. The last sentence of sub-
section {3} expressiy, though perhaps unnecsssarily, suthorizes the seller, pend-
ing instructions, to go ahead with such preparafory moves as shipment from
the interier to the samed point of delivery. The sentesnce presupposes the usual
case in which instruetions “fail”; a prier repudiation by the buyer, giving
notice that breach was intended, would remove the reason for the senfenee, and
would normally bring into play, instead, the sacond sentence of § 2-704, which
duly ealls for lessening damages.

4, The trsatment of “F.0.B. vessel” in conjupcton with F.AS. fits, in regard
to the nsed for payment against documents, with standard practice and case-
law; but “¥OE, vessel” is a term whick by its very language makes express
the need for an “on board” document. Tn this respect, that term is stricter thon
the ordinary overseas “shipment™ contract (C.LF., ete, § 2-320}.

Cross References:
§§ 2-31143), 2-323, 2.303 and 2-504.

Definitional Cross References:

“Agreed”. § 1-204

"*Bill of lading™ § 1201
“Buyer”. § 2-103,
“Goods”. § 2-105,
“Ceasonabiy”. § 1-204.
“Zealler”. § 2-103.
“Term®™. § 1-201,

TIRGINIA ANNOTATIONG
Prior Statutes: Nonse.

Commeni: F.OEB. at a named place is a delivery ferm, even though onty used
in connection with a statement of the price. In Bott v. SBnelloubureg & Co., Inc.,
377 Va. 331, 338, 14 8.85.24 372 (1841}, on s construction of the eontinet as a
whols, ihe term F.O.B. was found to be s delivery term, but the court quoted a
definition in which it was =aid that F.O.B. used in connection with the price of
goude iy & price term and not a delivery term. A contrary agreement was alse
found in Rountree v, Grahkam, 144 Va. 145, 148-50, 131 3., 193 (1926), The
VEC rejects this approach as uncommercial, See also Geogliegan Soms & Co. v,
Arbuckie Bros., 129 Va. 92, 101-64, 123 5B, 387, 38 ALK 399 (1924); Lawson
v. Hebbs, 120 Va. 699, 89395, 51 S.E. 750 (1917); Aspegzen & Co. v. Wallerstein
Produce Ca., 111 Va. 570, 572.-T§, 69 S.E, 597 (1811).

The TICC is in accord with Lawson v. Hobbs, 120 Va. 630, §92-93, 81 S.E. 750
{1917), in which the eourt aporoved this stotement: “A sale fiob. cars means
that the subject of the sale is to be plaeced an the enrs for shipment without any
expense or aet on the part of the buver,” although this case involved an “fob.
Suffoik” rather than an “fo.b. cars” term. See also Birdsony and Co., Inc. v
American Pearmat Corp., 149 Va. TBS, 766-87, 141 8.E. 759 {1328},
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Virginia has recognized that the buyer must give any necessary shipping in-
gtrietions. James River Lumber Co. v Smith Bros, 135 Va. 408, 413-14, 116
SE, 241 {1928 .

A seiler has not complied with an F.OB. contract i he ipstructs the carrier
t¢ hold the goods untll the seller hears that bis draft has heen paid, Tulton w.
W. H, Grace Co., 148 Va, 12, 23-24, 129 3K, 374 (1925}

§ 2-320. CLY. and C. & F. Terms. (1) The term C.LF. means that
the price includes in a lump sum the cost of the goods and the insurance
and freight to the named destination. The term C. & F. or C.F. means
that the price so includes cost and freight fo the named destination.

(2} Unless otherwise agreed and even though used only in connection
with the stated price and destination, the term C.LF. destination or its
equivalent requires the seller af his own expense and risk to

{a) put the goods into the possession of a carrier at the port for ship-
ment and obtain a negotiable bill or bills of lading covering the entire trans-
portation to the named destination; and

{b} load the goods and obtain a receipt from the carrier {which may
be contained in the bill of lading) showing thaf the freight has been paid
or provided for; and

{¢} obtain a poliey or certificate of insurance, including any wazr risk
insurance, of a kind and on terms then current at the port of shipment in
the usual amount, in the curreney of the contract, shown to cover the same
zoods covered by the bill of lading and providing Tor payment of loss to the
order of the buyer or for the account of whom it may concern; but the
seller may add to the price the amount of the premium for any such war
risk insurance; and

{1} prepare an invoice of the goods and procure any other documents
required to effect shipment or to comply with the econtract; and

fe} forward and tender with commercial prompiness all the docu-
nients n due form and with any indorsement necessary o perfect the
uyer’s righis.

{3y Unless otherwise agreed the term C. & F. or it58 equivalent has
the same effect and imposes upon the seller the same oblizations and risks
as a C.LP, term except the obligation as to Insurance.

{4y Under the term CIF, or C. & F, unless otherwize ngreed the
buyer must make payment against tender of the required documents and
the seller may not tender sor the buyer demand delivery of the goods in
substitution for the documents.

COMMEXNT: Prier Uniform Statutory Provision: None.
Purpeses: To make it elear that:

1. The C.LF. coniract is not a destination but s shipment contract with rigk of
subsequent Ioss or damage fo the poods passing to the buyer upon shipment if
the seller has properly performed all his obligations with respect to the goods.
Delivery to the carvier is delivery to the buyer for purposes of visk aad “title”.
Dielivery of possession of the poody iz accompiished by delivery of the bill of
lading, and upon tender of the required documents the buyer pmst pay the
agreed price without awalting the arvival of the goeds and i they have been
tost or damaged after proper shipment he must seek bis remedy agzinst the
earrier or insurer. The buyer has ne right of inspection prier ts payment or
aceeptance of the documents,
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2, The seller's obligations temain the same even though the C.LF. term is
“ysed only in conmnection with the stated price and destination”.

2. The insurance stipulated by the C.IF. term is for the buyer's benefit, to
protect him against the risk of loss or damage to the goods in transit. A clause
in a C.LF. contract “insurance—for the account of sellers” should be viewed
in its ordinary mercantile meaning that the sellers must pay for the insurance
and not that it is intended to run to the seller’s benefit.

4. A bill of lading covering the entire transportation from the port of shipment
is explicitly required but the provision on this point must be read in the light
of its reason to assure the buyer of as full protection as the conditions of ship-
ment reasonably permit, remembering aiways that this type of contract is de-
signed to move the goods in the channels commercially available. To enable
the buyer to deal with the goods while they are afloat the biil of lading must be
ome that covers only the quantity of goods calied for by the contract. The buyer
is not required to accept his part of the goods without a bill of lading because
the latter covers a larger quantity, nor is he required to accept a bill of lading
for the whole guantity under a stipulation to hold the excess for the owner.
Although the buyer is not corapelled to aceept either goods or documents under
such circumstances he may of ecourse claim his rights in any goods which have
been identified to his contract.

5. The seller is given the option of paying or providing for the payment of
freight. He has no option to ship “freight collect” unless the agreement so pro-
vides. The rule of the commen law that the buyer need not pay the freight if
the goods do not arrive is preserved.

Unless the shipment has been sent “freight collect” the buyer is entitled to
receive documentary evidence that he is not obligated to pay the freight; the
seller is therefore required to obtain a receipt “showing that the freight has
been paid or provided for.” The usual notation in the appropriate space on the
bill of Iading that the freight has been prepaid is a sufficient receipt, as at com-
mon law. The phrase “provided for” is intended to cover the frequemt situation
in which the carrier extends credit to a shipper for the freight on successive
isllilipments and receives periodical payments of the accrued freight charges from
m.

6. The requirement that unless otherwise agreed the seller must procure insur-
ance “of a kind and on terms then current at the port for shipment in the
usual amount, in the eurrency of the contract, snfficiently shown to cover the
same goods covered by the bill of lading”, appiies to both marine and war risk
insurance. As applied to marine insurance, it means such insurance as is usual
or customary at the port for shipment with reference to the particular kind of
goods involved, the character and equipment of the vessel, the route of the
voyage, the port of destination and any other considerations that affect the risk.
It s the subrtantial equivalent of the ordinary insurance in the particular trade
and on the particular voyage and is subject to agreed specifications of type or
extent of coverage. The language does not mean that the insurance must be
adequate to cover all risks to which the goods may be subject in transit. There
are some types of loss or damage that are not eovered by the usual marine
insurance and are excepted in billa of lading or in applicable statutes from the
causes of loss or damage for which the carrier or the vessel is liable, Such risks
must be borne by the buyer under this Article.

Tnsurance secured in compliance with a C.LF. term must cover the entire trans-
portation of the goods to the named destination.

7.. An additional obligation is imposed upon the seller in requiring him to pro-
cure customary war risk insurance at the buyer's expense. This changes the
common law on the point. The seller is not required to assume the risk of
including in the C.I.F. price the cost of such insurance, since it often fluctuates
rapidly, but is required to treat it simply as a necessary for the buyer’s account.
What war risk insurance is “current” or usual turns on the standard forms of
poliey or rider in common use.

8. The C.LF. contract calls for insurance covering the value of the goods at
the time and place of shipment and does not inelude any increase in market
value during transit or any anticipated profit to the buyer on a sale by him.

The contraet contemplates that before the goods arrive at their destination they
may be sold again and again on CLF. terms and that the original policy of
insurance and bill of lading will Tun with the interest in the goods by being
transferred to each successive buyer. A buyer who becomes the seller in such
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an intermediate conttact for sale does not thereby, i his sub-buyer knows the
circumstances, undertake to ipsure the goods agalm af an incressed price fixed
in the new coafract or to eover the increase in price by additional insurance,
and his buyer may not reject ihe documents on the ground that the original
poliey does nof cover such higher price. If such a sub-buver desires additionai
msurance ne must procure it for lumself

Where the saller exercises an option to ship “freight collect” and to credit the
buver with the freight spainst tge C.LE. pries, the Insorance need mot cover the
freight since the freight i3 not at the buyer's rigk. On the other hand, where
the geller prepays the ireight upon shipping under u il of lading requiring
prepayment and providing that the freight shali be deemed esrned and shall be
retained by the carvier “ship and/or esrgzo lost or not lost,” or using words of
similar import, he must procure ingurance that will cover the freight, beecouse
rotwithstanding that the goods are lost in transit the buyer s bound to pay the
freight as part of the C.LF. price znd will be enable to recover if baek frem
the carvier.

% Insurance *for the sceount of whom i3 may coneern™ is usual and sufficient.
However, for a walig tender the poliey of imsurance must be sne which can be
disposed of together with the bill of lading and so must he “suficiently shown
ta egver the same goods covered by the bill of lading.” It must cover separnisiy
the guantity of goods ealled for by the buver's contraet and not merely Insuve
his goods as part of & larger gwaniity In which ofhers are interested, a eaze pro-
vided for in American mercantile practice by the use of negotinble certificates of
insurance which are oxpressiy authorized by this section. Hy usage these certifi-
cates ars treated as the eguivalent of separate jpolicies and are good tender
under CIF, contracts, The term “certificate of insurznee”, however, does not
of itself include certifientes or “cover nofes” issued by the insurance breker and
stating that the goods are coversd by a pelicy. Their sufficiency as substitutes
for policies will depend upon proof of an established nsage or course of dealing,
The present section rejects the Emglish rule that not only bhrokers’ certificates
and “cover notes” but also certain forms of American insurance eertificates are
not the equivalent of policles and are not good tender under a CLF, contract

The seller’s failure to tender a proper insurance document v waived if the
buyer refuses to make payment on other and unfenable grounds at a time when
proper insurance cculd have been obtained and tendered by the seller if timeiy
objection had bsen made. Even a failure to Insure on shipment may be cursd
by seasonable fender of a policy retroactive in effect; e g., one insuring the
goods “logt or oet lost.” The provisions of this Article on eure of improper
tender and on waiver of buyer's objections by silenve ars applieable to Insuranes
tenders under a CLI. term. Where there is no waivar by the buyer az described
above, howevar, the fael that the goads arrive safely does not cure the seller’s
braach of pig obligations to Insure them and tender to the buver s prapsr in-
surance docwrnent.

10. The seller’s invoice of the goods shipped under a CLF, contract is regarded
a5 a nawal and necessury document npon which relisnee may properly be placed
It is the document which evidences points of deserivtion, gqaality and the like
which do not readily appear in other documaents. This Article rejects those
statements to the sffeect that the invoice iIs a usual but net 8 necossary doeu-
ment ynder 2 CLF, term.

11. The buyer needs all of the documents required nnder 2 CLF. contract, in
due form and with necessary endorsements, go thaf hefore the geods arrive he
may dea] with them hy negotiating the docoments or may obtain prompt posses-
sion of the goods after their arrival. If the goods ars lost or damaged in transit
the dociments are nesessary to enzbie bim promptiy o agsert his remsdy
spainst the carrier or insurer. The seller iz therefore obligated to do what is
mercantilely reasenable in the circumstances and shoold make every reasonnble
avertion Yo send forward the documents as soon e possible after the shipment.
The requirement that the documents be forwarded with “commercial prompt-
ness” expresses a mare urgent need for aetion than that suggested by the phrase
“rengonable timsY, '

12, Under o CLF. contyuet the buyer, as under the eommon law, must pay the
price upon tender of the required docaments without first mzpecting the peods,
put hiz payment in these ciremmstances dees not constifute an acceptance of the
goods nor dees it bmpsir his right of subszequent inspection or his options and
rermedies In the ecaze of improper deliverv, Al remedies and rights for the
seller’s breaeh are reserved to him. Tha buyer must pay before mspection ond
aszert his remedy agsinst the seller afterward unless the non-conformity of the
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goods amounts to a real failure of considerationm, since the purpose of choosing
this form of contract is to give the seller protection against the buyer’s unjusti-
flable rejection of the goods at a distant port of destination which would neces-
sitate taking possession of the goods and suing the buyer there.

13. A valid C.LF. contract may be made which requires part of the transporta-
tion to be made on land and part on the sea, as where the goods are to be
brought by rail from an inland point to a seaport and thence transported by
vessel to the named destination under a “through” or combination bill of lading
issued by the raflroad company. In such a case shipment by rail from the
inland point within the contract peried is a timely shipment notwithstanding
that the loading of the goods on the vessel is delayed by causes beyond the
seller’s control.

14. Although subsection (2) stating the legal effects of the C.LF. term is an
“unless otherwise agreed” provision, the express lanpuage used in an agree-
ment is frequently a precautionary, fuller statement of the normal C.LF. terms
and hence not intended as a departure or variation from them. Moreover, the
dominant outlines of the C.IF. term are so well understood commercially that
any variation should, wherever reasonably possible, be read as falling within
those dominant outlines rather than as destroying the whole meaning of a term
which essentially indicates a contract for proper shipment rather than one for
delivery at destination. Particularly careful consideration is necessary before
_a printed form or clause is construed to mean agreement otherwise and where
a C.LF. contract is prepared on a printed form designed for some other type of
contract, the C.I.F., terms must prevail over printed clauses repugnant to them.

15. Under suhsection (4) the fact that the seller knows at the time of the tender
of the documents that the goods have been lost in transit does not affect his
rights if he has performed his contractual oblizations. Similarly, the seller
cannot perform under a C.I.F. term by purchasing 2nd tendering landed goods.

16, Under the C. & P. term, as under the C.LF. term, title and risk of loss are
intended to pass to the buyer on shipment. A stipulation in a C. & F. contract
that the seller shall effect insurance on the goods and charge the buyer with
the premium {in effect that he shall act as the buver’s agent for that purpose)
is entirely in keeping with the pattern, On the other hand, it often happens
that the buyer is in a more advantageous position than the seller to effect
insurance on the goods or that he has in force an “open” or “floating” policy
covering all shipments made by him or to him, in either of which events the
C. & F. term is adequate without mention of insurance.

17. Tt is to be remembered that in a French contract the term “C.A.F.” does
not mean “Cost and Freight” but has exactly the same meaning as the term
“C.LF.” since it is merely the French equivalent of that term. The “A” does
not stand for “and” but for “assurance” which means insurance.

Cross References:

Point 4: § 2-323.

Point 6: § 2-509(1)(a),

Point 9: §§ 2-508 and 2-606(1){a}.

Point 12: §8 2-321(3), 2-512 and 2-513(3) and Article &.

Definitional Cross References:

“Bill of lading”. § 1-201.
“Buyer”, § 2-103.
“Contract”. § 1-201.
“Goods”. § 2-105.
“Rights”, § 1-201.
“Seller”, § 2-103.
“Term™ § 1-201.

VIRGINTA ANNOTATIONS
Prior Statutes: None.

§ 2-321. C.LF. or C. & F.: “Net Landed Weights”; “Payment on Ar-
rival”; Warranty of Condition on Arrival. Under a contract containing a
term CI1F. or C. & F.

{1) Where the price is based on or is to be adjusted according to “net
landed weights”, “delivered weights”, “out turn” gquantity or gquality or
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the ke, unless otherwise agreed the seller must reasonably estimiate the
price. The payment due on tender of the documents called for by the con-
tract iz the amount so estimated, but after final adjustment of the price
a seftlement must be made with commercial promptaess.

{2) An agreement described in subsection (1} or any warraanty of
guaiity or condition of the goods on arrival places upon the seiler the risk
of ordinary deterioration, shrinkage and the like in transportation but has
no effect on the wlace or time of identification to the contraet for sale or
delivery or on the passing of the rigk of loss.

{3} Unless otherwise agreed where the confract provides for payment
on or after arvival of the goods the seller must hefore payment aliow such
preliminary inspection az is feasible; bub if the goods arve lost delivery
of the documents and payment are due when the gonsds should have arvived.

COMMENT: Priov 1niferm Stafiitéry Provisien: None.

Parposes: This section deals with tws variations of the CLT. contrnet which
have evolved in mercantile practice but sre entively consistent with the basie
C1F, pattern. Subsections {1} and (2), which provide for a shift to the seller
of the risk of guality and waight deteriorstion during shipment, ave dasigned to
conform the law to the best mercantile practice and usage without changing the
legal eonsequences of the CIF. or C. & F. term as to the passing of marine
risks io ihe buyer at the point of shipment. Subsection {3} provides that where
under the contract documents are to bs preseuted for payment after arzival of
the goods, this amounts merely to a posiponement of the payment unider the
C.LF, contract and is not to be confused with the “no arrival, ne sals” contract.
If the goods are lost, delivery of the documents and payment agoinst them are
due when the goods shenld hove arrived. The clanse for payment or or afier
arrival is not fo be construed as such a condition presedent to payment that if
t'ﬁe igoeds are lost In fransit the buyer nsed never pay and the seiler must hear
the loss.

Cross Referencs:
§ 2-324,

Delinitional Cross References:
“Agreement”. § 1.201,
*Contraet™, § 1-201.
“Delivary”. § 1-201.

3

“Goods”, § £2-106.
“Rallex™, § 2-103,
“Term™ § 1-20L

YIRGINIA AMNOTATIONS
Prior Statotes: None.
§ 2-322, Delivery “Ex»Ship{’. {1) Unless otherwise agreed a term for
delivery of goods “ex-ship” (which means from the carrying vessel) or in
equivalent language is not restricted to a particular ship and requires de-

livery from a ship which has reached a place at the named port of destina-
tion where goods of the kind are usnally dizcharged, :

{(2) Under such a term unless otherwise agreed

{a) the seller must discharge all liens arising out of the carriage and
furnish the buyer with a direction which puts the carrier under a duty
to dellver the goods; and

() the risk of less does not pass te the buyer until the goods leave
the ship’s tackle or are otherwise properly unloaded.
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COMMENT: Prior Uniform Statutory Provision: None,

Puarposes: L. The delivery term, “ex ship”, as between seller and buyer, is the
reverse of the fas. term covered.

2. Delivery need not be made from any particular vessel under a clause calling
for delivery “ex ship”, even though a vessel on which shipment is to be made
originally is named in the contract, umless the agreement by appropriate lan-
guage, restricts the clause to delivery from a named vessel

3. The appropriste piace and manner of unloading =i the port of destination de-
pend upon the nature of the goods and the facilities and usages of the port.

4. A contract fixing a price “ex ghip” with payment “cash against decuments”
cails oply for such documents as are appropriate fo the contiaet. Tender of a
delivery order and of a receipt for the freight after the arrival of the carrying
vessel is adequate. The seiler is not required to tender a bill of lading 23 a
document of title nor is he required to insure ths goods for the buyer’s benefit.
as the goods are not at the buyer's risk during the vovage.

Cross Referencor
Point 1: § 2-313{2).

Definitional Cross References:

“Buyer”. § 2-102.
(zoods”, § 2-105.
“Seller” § 2-103.
“Term”, § 1.201,

VIEGINIA ANNOTATIONS
Prior Statutes: Neone.

§ 2-322. Form of Bill of Lading Required in Overseas Shipment;
“Overseas™. {1} Where the contract contemplates overseas shipment and
contains a term CIF. or C. & F. or ¥.0O.B. vessel, the seller unless other-
wise agreed must obtain a negotiable bill of lading stating that the poods
have been loaded on board or, in the case of a term CILF. or C. & ., re
ceived for shipment.

{2} Where in a case within subsection {1) a hill of lading has been
iszyed in a get of parts, unless otherwise agreed if the documents are not
to be sent from abroad the buyer may demand tender of the full set; other-
wise only one part of the bill of lading need he tendered, Even if the agree-
ment expressly requires a full set

_ {a) due tender of a single part is acceptable within the provisions of
this Article on cure of improper delivery (subsection (1) of § 2-508) ; and

{b) even though the full set is demanded, iIf the documents are sent
from abread the person tendering an incomplete set may nevertheless re-
quire payment upon furnishing sn indemnity which the buyer in good
faith deems adeguate.

™) A shipment by water or by air or a contract contemplating such

shipment is “oversess” insofar as by usage of trade or agreement it is
subject to the commerecial, financing or shipping practices characteristic of
international deep water commerce.

COMMENT: Prior Uniform Statutory Provisiom: Nozne.

Purpeses: 1. Subssction (1) follows the “Ameriean™ rule that a regular bill of
iading indiecating delivery of the goods af the dock for shipment in sufficient,
except under a2 term “F.0.B, vessel” Bee § 2-819 and eomment thereio.
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2. Zubsection (2} deals with the problem of bills of lading covering desp water
shipments, issted not as a single bill of lading but n a set of parts, each part
referring to the other parts and the entire set constituting in commercial prae-
tiee and at law a single bill of lading. Commercial practice in international eom-
meree iz to accept and pay against presentation of the fArst part of a set if the
part is sent from overseas oven though the contraet of the buyer requires
presentation of a full set of hills of lading provided adequate indemnity for the
missing parts is forthcoming.

This subsection codifies that praciice as between buyer and seller, Articie §
{§ 51313) aucthorizes banks presenting drafis under letters of credii to give
indemnities against the missing parts, and this subsection means that the buyer
rust accept and zet on such Indemnities if he in good faith deems them ade-
quafe. But neither this subseetion nor Article § decides whether a bank which
has issued a lstter of credit is similarly bound, The issuing bank’s obligatien
&n{%eri a letter of credit is independent and depends on it own terms, See
Avtdele 8.

Crass Haferances:
£§ Z.508(2), 5-118.

Diefinitional Crosy References:

“Bill of jading”. § 1-201,
“Burer”, § 2.193.
“Contraet™., § 1.201.
“Pelivery”. § 1-20L
“Finaneing ageney”. § 2-104,
“Pargon”, § 1-201.

“Jpiler”, § 2103,

“Zend”. § 1-201L

“Term™ § 1-204,

YIRGINIA ANNOTATIONS'
Prior Btaintes: None.

§ 2-324. “No Arrival, No Sale” Term. Under a term “no arrival, no
sale” or terms of like meaning, vnless otherwise agreed,

{n) the seller must properly ship conforming goods and if they arrive
by any means he must tender them on arrival bot he assumes no obliga~
tion that the goods will arrive unless he has caused the nom-arrival; and

{b) whers without fault of the seller the poods are in part lost or have
so deteriorated ag no longer to conform to the contract or arrive after the
contract time, the buyer may proceed as if there had been casuvalty fo iden~
tified poods {§ 2-613).

COMMENT: Prior Uniform Statutory Provision: MNone.

Purposes: 1. The “no arrival, no sale” term in a “destination™ overseas coniraet
leaves risk of loss on the seller but gives him an exemption from Habilitr for
non-delivery. Both the nature of the case aad the duiy of good faith requive that
the seiler must not interfere with the arrival of the goods in zany way. If the
¢ircumsiances impose gpon him the responsibility for making ar arranging the
ghipmens, he must have a shipment made despite the exemption clause. Further,
the shipment made must be a conforming one, for the exemption under a *no
avrival, no sale” termy upplies only to the hazards of fransportaiion and the goods
must be proper in all other respects.

The reason of this seetion is that where the seller is reselling grods boughi by
him as shipped by another and this faet is known to the buver, so that the zeiler
iz not under any obligation to omke the shipment himself, the seller in entiffed
under the “neo arrival, no sale” elanse to exemption from payment of damages for
non-delivery if the goods do mot arrive or if the goods which actually arrive are
nor-conforming. This does not exfend to sellers who syrange shipment by their
own agents, in which case the ciauge [z limited to casnaity due to marine hazords,
But sellers who make known that they are contractiog only with raspeet to what -
will be deliversd to them by pardies over whom they assume ne conirol are sne
titied to the full gquanium of the sserwniion,
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2. The pravisions of this Article on identification must be read together with the
prezent section in order to bring the exemption into application. Until there is
some designation of the goods in a particular shipment or om a particular ship as
being those to which the contract refers there can be no application of an exemp-
tion for their non-arrival,

3. The seller’s duty to tender the agreed or declared goods if they do arrive is
not impaired because of their delay in arrival or by their arrival after trans-
shipment.

4. The phrase “to arrive” is often employed in the same sense as “no arrival, no
sale” ‘and may then be given the same effect. But a “to arrive” term, added to
aCLF.or C. & F. contract does not have the full meaning given by this section
to “no arrival, no sale”. Such a “to arrive” term is usually intended to operate
only to the extent that the risks are not covered by the agreed insurance and the
loss or casualty is due to such uncovered hazards. In some instances the “to
arrive” term may be regarded as a time of payment term, or, in the case of
the reselling seller discussed in point 1 above, as negating responsibility for
conformity of the goeds, if they arrive, to any description which was based on
his good faith belief of the quality. Whether this is the intention of the parties
is a question of fact based on all the circumstances surrounding the resale and
in case of ambiguity the rules of §§ 2-316 and 2-317 apply to preclude dishonor.
5. Paragraph (b) applies where goods arrive impaired by damage or partial
loss during transportation and makes the policy of this Article on casualiy to
identified goods applicable to such a situation. For the term cannot be regarded
as intending to give the seller an unforeseen profit through casuaity; it is in-
tended only to protect him from loss due te causes beyond his control.

Cross References;
Point 1: § 1-208.

Point 2: § 2-501(a) and (e).
Point 5: § 2-613.

Definitional Cross References:

“Buyer”. § 2-108.
“Conforming”. § 2-106.
“Contract”. § 1-201.
“Fault”, § 1-201.
“Goods™. § 2-105.
“Sale™. § 2-106.
“Seller”. § 2-103.
“Term™. § 1-201.

VIRGINIA ANNOTATIONS
Prior Statutes: None.

§ 2-325. “Letter of Credit” Term; “Confirmed Credit”, (1) Failure
of the huyer seasonably to furnish an agreed letter of credit is a breach
of the contract for sale.

(2) The delivery to seller of a proper letter of credit suspends the
buyer’s obligation to pay. If the letter of credit is dishonored, the seller
Elnay on seasonable notification to the huyer require payment directly from

im.

(3) Unlaas otherwise agreed the term “letter of credit” or “banker’s
credit” in a contract for sale means an irrevocable credit issued by a finane-
ing agency of good repute and, where the shipment is overseas, of good
international repute. The term “confirmed credit” means that the credit
must also carry the direct obligation of such an agency which does business
in the seller’s financial market.

COMMENT: Prior Uniform Statutory Provision: None.

Purposes: To express the established commereial and banking understanding as
to the meaning and effects of terms calling for “letters of credit” or “confirmed

credit”;
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1. 3ubsection {2} follows the general policy of this Article and Artiele 3
(% 3-802) on conditional payment, undar which poyment by check or other shori-
term instrument is nobt ordinarily final as beiweesn the parties if the recipient
duly presents the instrument and honer s refused. Thus the Iurnishing of 2
letter of credit does not substitute the finaneing agency's obiigation for the
buyer’s, but the seller must first give the buyer reasonable notice of his inten~
ion to demand direct payment from him.

2. Babsection {3} requires that the credit be irrevocable and be a prime cradit
ag determined by the standing of th2 izsuer. It is nol necessary, unless other-
wise agreed, that the credit be a negolation eredit; the seller can finanee him-
gelf by an assignment of the procesds undey § 5-116{2).

3. The definition of “confitmed credit” is drawn on the supposition thai the
eredit ia issued by a bank which s mot deing dirsct business In the seller’s
finaneis] mwarket; there i3 ne intention to reguire the obligation of two banks
both local to the seller.

Cross Referenees:
5% 2-408, 2-511{3) and 3-802 and Article B.
Definitional Cross References:
“Bayer”, § 2-103,
“Contraet for sale”, § 2.108,
“Praft’. § 3-104.
“Finaneing ageney”. § 2-104.
“Natiftas™, § 1-201.
“Overseas”, § 2323,
“Parchasey”, § 1-201.
“HYeagonably”, § 1-204.
“Heiler”, § 2-104,
“Term”. § 1-201

VIRGINIA ANNOTATIONS
Prior Statutes: None.

§ 2-326, Sale on Approval and Sale or Return; Consignment Sales
and Rights of Creditors. (1) Unless otherwise agreed, if delivered goods
may be returned by the buyer even though they conform to the contract,
the transaction is

2t

(a} a “sale on approw

if the goods are delivered primarily for
use; and

{h) a “sale or retwrn” If the goods are delivered primarily for resale.

{2) Kxcept as provided in subsection (3), goods held on approval are
not subject {o the claims of the buyer’s creditors until acceptance; goods
held on sale or return are subject to such claims while in the buyer’s pos-
segsion. :

{3) Where goods are delivered to a person for sale and such person
maintains a place of business at which he deals in goods of the kind in-
volved, under a name other than the name of the person making delivery,
then with respect to claims of creditors of the person conducting the busi-
ness the goods are deemed to be on sale or return. The provisions of this
subsection are applicable even though an agreement purports to reserve
title to the person making delivery until payment or resale or uses such
words 23 “on consignment” or “on memorandum”., However, this sub-
section is not applicable if the person making delivery

{2) complies with an applicable law providing for a consignor’s in-
terest or the like to be evidenced by a sign, or

(b} establishes that the person conducting the business i generally
known by his eredifors to be substantially engaged in selling the goods of
others, or
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(e} complies with the filing provisions of the Article on Secured
Transactions {Article 9},

(4) Any Yor return” ferm of a contract for sale Iz to be treated as a
separate contract for sale within the statute of frauds section of this
Article (§ 2-201) and as contradicting the sale aspect of the contract with-
in the provisions of this Article on parol or exirinsic evidence (§ 2-202}.

COMMENT: Prior Uniform Sfatutery Provision: § 1943}, Uniform Sales Act.
Changes: Completely rewritten in this and the succeeding section,

Purposes of Changes: To make it clear thats

1. A “sale on approval™ or “sale or return” is distinct from other types of frans-
actions with which they have frequently been eonfused. The type of “sale on
approval,” “on trial” or “on satistuction’” dsalt with invelves a contract under
which the seller ondertakes 2 partieulsr business risk fo satisfy his prospective
buyer with the appearance or performance of the goods in g;zestfon. The goods
are delivered to the preposed purchsser but they remain the property of the
sellor until the buyer accepts them. The price has already been agreed. The
buyer’s willingness fo recerve and test the goods is the consideration for the
eeller’s engagement to deliver and zeill. The type of “szals or return’” invelved
herain i 2 sale fo a merchant whose unwillingness to buy is overcome omiy by
the ssller’s engagement to take hack the goods (or any commarcial unit of
goods) in lieu of payment if they fail to be resold. Thess two transactions are
so wtromgly delinested in practiee and in general understanding that every pre-
sumption runs against a delivery to a consumer being s “sale or return” and
against a delivery to o merchant for ressle being a “sale on approval”

The right to retain the poods for failure to conform to the contract does net make
the transaction a “sale on approval” or “sale or returs” and has nothing te do
with this and the following section. The present sectign Is not concerned with
remedies for breach of contraect. It deals instead with a power given by the
contract to turn back the goods even though they are wheily as warranted,

This mection neverthelsss presupposes that a contract for sale is contemplated
"{biy t}gg éxaxties aitbough that contrget may be of the peculiar character here
eacrled.

Where the buyer’s obiigation a3 a buyer is conditioned not on his persenal ap-
proval but on ‘he article’s passing a (i;scribed objective tegt, the risk of loss by
casualty pending the test is properly the seller’s and proper return is at bis
gxpense. On the point of “satisfaction” as meaning “reasonable satisfaction”
where an industrial machine Is involved, thiz Article takes ne position.

2, Pursusnt to the meneral policies of thiz Aet which require good faith not
only befween the parties to the sales contract, but ag against interestsd third
parties, sabsection (3) resolves all rezsonahble doubts as fo the nature of the
transaction in favor of the general crediters of the buyer. As against sueh
eraditers words such as *on sonsignment’” or “on memorandum”, with or withaut
words of reservation of title in the seller, are disregarded when the buyer has
a place of business at which he deals in goods of the kind involved. A neees-
sary exception is made where the buyer Is known to be engaged primardly in
selling the goods of others or is selling under a relevant sign law, or the seller
complies with the filing provisions of Article 9 as if his interest were a security
interest. However, there is no intent in this Seetion fo narrow the protection
afforded to third parties in any jurisdiction which has 2 selling Factors Art.
The purpose of the exception is merely to lmit the sffect of the present sub-
saction itself, in the absence of any such Factors Act, to cases in which creditors
of the buyer may reasonably be deemed %o have been migled by the secrat
reservation,

2, Subsection (4) resolves a conflict in the pre-sxizting ease law by recognition
that an “or return™ provision is se definitely at odds with any ordinary contract
for sale of goods that where written agreements are involved it must be con-
tained in a written memorandum. The “or retarn®™ aspect of a sales contrzet
must be treatsd as a separale contract undsr the Statute of Frauds section and
ag contradicting the sale insofar as questiong of parol or extrinsie evidence
are concerned.
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Cross Heforences:

Point 2: Articie o
Point 3: §§ 2-201 and 2.202.

Definitional Cross References:

“Betwesn merchants’. § 2-104.
“Buyer”. § 2-108,

“Conform™. § 2-106,
“Contract for zale”. § 2-146.
“Creditor”. § 1-201,

“Goods”, § 2-105,

“Hale”, § 2-108,

“Heller™, § 2-103.

VIRGINIA ANNOTATIONS
Prioy Statutes: None,

Comment: Under existing Virginia law, complionce with the Trader’s Aeg, Code
1250, § 53-152, was the exclusive methed for persons whe censigned goods for sale
to obiain protection from the creditors of fhe consignee. Under the UCC, the con-
signor has two additional methods of profeciion, perfection of 5 securiiy inferest
under Article 9 or sstablishing that the consignee is generally known by his
ereditors to be substantially sngaged in zelling the goods of others.

§ 2-327. Special Incidents of Sale on Approval and Sale or Return.
{1} Under a sale on approval unless otherwise agreed

{a) although the roods are identified to the contract the risk of loss
and the title do not pass to the buver until acceptance; and

(b} use of the goods consistent with the purpose of trial is not accept-
anee hut failure seasonably to notify the seller of election to return the
goods 1s acceptance, and if the roods conform to the contract ascceptance
of any part is acceptance of the whole; and

{¢) after due notification of election to return, the return is ab the
seiler’'s risk and expense but a merchant buver must follow any reasonable
instructions.

{2} Under a sale or return unless otherwise agreed

{2} the option to return extends to the whole or any commercial unit
of the goods while in substantially their eriginal condition, but must be
exercised seasonably; and

(b} the return is at the buyer's risk and expense.

COMMENT: Prior Uniform Statutory Provision: § 12(3}, Uniform Sales Act,
Changes: Completely pewritten in preeeding znd this seetion,

Purposes of Changes: To make it elear that:

3. In the ease of a sale on approval:

If all of the goods involved conform to the contract, the buyer’s acceptonce of
part of the goods constitutes aeceptance of the whole. Asveptance of part falls
outside the normal intent of the purties in the “on appraval” sitwation and the
policy of thisz Article allowing pariial acceptance of a defestive delivery hay ne
applieation here. A ease where a huyer takes home tweo dresses to selert one
eommonly involves twa distinet coptrocts; I wed, it i3 covered by the wordy
“unless otherwise agreed”.

2. In the eass of a sale or return, the return of any unseid mnit merely bssouse

it is unseold is the novmal intent of fhe “sule or return” provision. and thersfore
the rzht to return for this reason alone is independent of zoy other setion under
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the contract which would turn on wholly different considerations. On the other
hand, where the retum of goods is for breach, including return of items resold
by the buyer and returned by the ultimate purchasers because of defects, the
return procedure is governed not by the present section but by the provisiony on
the effects and revoration of seceptance.

3. In the case of a gale on approval the risk rests on the seller until acceptance
of the guods by the buayer, while in a sale or return the risk remains throughoeut
on the buver.

4, Noties of electisn to retura given by the buyer in a zale an approval is
sufficient o relisve him of any further liability, Aetual return by the buyer to
the seller is reguired in the case of a sale or return contrast. What constitutes
dae “giving” of nolice, as required in “on approval” sales, iz governed by the
provisions on good faitk and notice. “Seasonable” I3 used here as defined in
§ 1-204. Newvertheless, the provisions of heth this Article and of the cantract on
;héshpoint must be read with commercial reason and with f2il atfention to good
ith,

Cross Refersnces:

Point 1+ §% 2-501, 2-801 and 2-5083.
Point 2: §§ 2-607 and 2-608.
Point 4: §§ 1-201 and 1-204.

Definitional Cross References:

“Agreed”, § 1.201.
“Buyer”. § 2-103,
“Commercial unit”. § 2.105.

“Conform™. § 2-106.
“Contract™ § 1-201.
“Goods™, 21015,

“Marchant®. § 2.104,
“Notifies”, § 1-801.
“Notifieatlon™ § 1-201.
“Bale on spproval”?., § 2-328.
“Zale or return”. § 2-328.
“Beasonably”, § 1-204.
“8eller™. § 2.103.

VIRGINTA ANNOTATIONS
Prior Statutes: Nona,

Comment: Subsection 2-327{13(b) is in acvord with Virginia law, although the
Virginiz court has put the rule in affirmative language—a retention bayond 3
rezsonable time constitutes an acceptance. Dimoes v. Stowe, 193 Va, 831, 836-27,
71 5.E.2d 186 (1982}; Brows v. Austin-Western Co., 111 Va. 208, 212, 68 S.E.
184 (1910).

The UCC does not expressly state whether the buyer's nonapproval is conclusive
regardless of his good or bad faith, where he is to keep the goods if they are
satisfactory. Under Virginia law the buyer must act in good faith, Virginia-
Carelina Chemieal Co. v. Carpenter & Co., 98 Va. 2092, 203.97, 38 8.E. 143
(18013; Carpenter & Co. v, Virghia-Carclina Chemieal Co., 88 Va. 177, 182-85,
35 5.F, 358 (1900). A similar rule of good faith may be continued ander tha
general obligation of gond faith required by UCC 1203

See VIRGINIA ANNOTATIONS te UCC 2-607 for comment on actions for
breach of warranty after acceptance in a s:;iﬁ on approval.

§ 2-328. Sale by Auction. {1) In a sale by auction if goods are put
up in lote each lot is the subjeet of 2 geparate sale.

(2) A sale by auction Is complete when the auctioneer so announces
by the fall of the hammer or in other customary manner. Where a bid is
made while the hammer is falling in acceptance of a prior bid the auctioneer
may in his discretion reopen the bidding or declare the goods sold under
the bid on which the hammer was falling,

{3) Such a sale is with reserve anless the goods are in explicit terms
mut up without reserve. Inm an auction with reserve the auctioneer may
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withdraw the goods at any time until he announces completion of the sale.
In an auction without reserve, after the auctioneer calls for hids on an
article or lot, that article or lot cannot be withdrawn unless no bid is made
within a reasonable time. In either case a bidder may retract his bid until
the auctioneer’s announcenmient of completion of the sale, but a bidder’s
refraction does not revive any previous bid.

{4) If the auctioreer knowingly reesives a bid en the seller's behalf
or the seller malessg or procurss such a bid, and nolice has not been given
that liberty for such hidding is reserved, the buyer may 2t his option avoid
the sale or take the goods at the price of the last good faith bid prior to the
completion of the sale. This subsection shall not apply to any bid at a
forced sale.

COMMENT: Prier Uniform Statutery Provision: § 21, Uniform Sales Ach.
Changes: Comypletely rewritiso,
Purposes of Changes: To make it #lear that:

1. The anctioneer may in his discretion either reopen the bidding or close the
sale on the bid on which the hammer was falling when a bid is made at thab
mement. The recognition of 4 bid of this kind by ithe austioneer in his discre-
tion does net mean a closing in favor of such a bidder. but only that the bid
has been accepted as a continuvation of the bidding, If recognized, sueh a bid
digcharges the bid on which the hammer was falling when it was made.

2, An auetion *with reserve” is the normal procedure. The crucisl poini, how-
ever, for determining the nature of an auetion iz the “putting up” of the gooda
This Article accepts the view that the goods may be withdrawn before they are
agtually “put up,” regardiess of whether the guction iz advertized 25 one without
reserve, without ligbility on the part of the auetion announcer to persons who
zre present. This is subject to sny peculiar faets which might bring the cose
within the “frm offer” principle of this Article, but an offer fo persons geperally
would require unmistakable language in order to fail within that section. The
prior announcement of the nature of the zuction either as with reserve ar with-
out reserve will, howsver, enter as an “explicit terw” in the “putting up” of
the zoods and conduct {herenfter must be governed aecordingly. The present
section continues the prior rule permitting withdrawanl of bids in suctions both
with zad without reserve: und the role is made explicit that the retraction of a
bid does not revive a prior bid

Cross Reference:
Point 2; § 2-205.

Definitionsl Cross References:

“Buyer”. § 2.103.
“Good faith”. § 1-201,
*Goods™. § 2-105.
“FLot™, § 2-108,
“Noties™. § 1-201.
“Sale”. F 2-106.
“Seller”. § 2-103.

YIRGINTA ANNGTATIONS
Prior Sfafufes: None.

Comment: Subseetion 2-328(4} is in accord with Virginia law in undertaking to
{:ﬂruteut buyers at suction sales from having the price bid up by the seller who
has not given notize of reserving Hberty to make such bids. Edmunds v. Gwynn,
187 Va. 528, B4l-44, 159 8.E. 205, 161 3.E. 892 (1931}, like the UCC, allows the
buver to rescind the purchase where there has been iHegal puling on the seller's
behalf, See also Hinde v. Pendleton, Wythe 354, 355-37 (1780).

The LICC does net cover unlawful combinations belbwsan the auctioneer and the
parchaser, Broek v. Rice, 88 Va. (27 Grati) 812, 818.20 {12878}, or unlawiul
cambinations among parchasers, Underwond v, McVelgh, 84 Va. (23 Gratt) 409,
128-70 {1895},

123



PART 4

TITLE, CREDITORS AND GOOD F.AIT}{ PURCHASERS

§ 2-401, Passing of Title; Reservation for Secnrity; Limited Applica-
tion of This Seetion. Fach provision of this Article with regard to the
rights, obligations and remedies of the seller, the buyer, purchasers or
other third parties applies irrespective of title to the goods except where
the provision refers to such title. Insofar as situations are not covered by
the other provisions of this Article and matters concerning title become
material the following rules apply:

(1} Title to goods cannot pass under a contract for sale prior io their
identification to the contract {§ 2.501), and unless otherwise explicitly
agreed the buyer acquires by their identHication a special property as
fimited by thig Act. Any retention or reservation by the seller of the titls
{property} in goods shipped or delivered to the buver is limited in effect
to a reservation of a security interest. Subject to these provizions and to
the provisiong of the Article on Secured Transactions (Articie 9), title to
goods passes from the seller to the buyer in any manner and on any condi-
tions explicitly agreed on by the parties,

(2) Unless otherwise explicitly agreed title passes to the bhuver at
the time and place at which the seller completes his performance with
reference to the physical delivery of the goods, despite any reservation of
a security interest and even though a document of title is to be delivered
at a different time or place; and in particular and despite any reservation
of a security interest by the bill of lading

_ (a) if the contract requires or authorizes the seller to send the goods
te the buyer but does not require him to deliver them at destination, title
passes to the buyer at the time and place of shipment; but

{b} if the contract requires delivery at destination, title passes on
tender there,

(3) Unless otherwise explicitly agreed where delivery is to be made
without moving the goods,

_ (a) if the seller is to deliver a document of title, title passes at the
time when and the place where he delivers such documents; or

{b) if the goods ave al the time of contracting already identified and
no documents are to be deliverad, title passes at the time and place of
contracting.

(4) A rejection or cther refusal by the buyer to receive or retain the
goods, whether or not justified, or a justified revocation of acceptance, re-
vests title to the goods in the seller. Such revesting oceurs by operation

. of law and is not a *sale”™. ' '

COMMENT: Prior Uniform Statutory Provision: See generafy, §§ 17, 18, 18 and
290, Uniform Salea Act.

Purposes: To make it clear that:

1. This Article deals with the jssues between seller and buyer in terms of step
by step performance or non-performance under the eontract for sale and not In
terms of whether or not “title” to the goods has passed. That the rulez of this
section in mo way alter the vights of either the buyer, seller or third parties
declared elzewhere in the Articie is made elear by the preamble of this section,
This seetion, howsver, In no way intends to indieate which line of interpretation
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should be foilowed in cases where the applicability of “public” regulation de-
pends upon a “sale” or upon loeation of “title” without further definition. The
basie policy of this Articie that known purpose and reason should govern inter-
pretation cannot extend beyond the scope of its own provisions. It is therefore
necessary to state what a “sale” is and when title passes under this Article in
case the courts deem any public regulation to incorporate the defined term of the
“private” law. :

2. “Future” goods cannot be the subject of a present sale. Before title can pass
the goods must be identified in the manner set forth in § 2.501. The parties,
however, have full libertv to arrange by specific terms for the passing of title
to goods which are existing.

3. The “special property” of the buyer in goods identified to the contract is
excluded from the definition of “security interest”; its incidents are defined in
provisions of this Article such as those on the rights of the seller's creditors,
on good faith purchase, on the buyer’s right to goods on the seiler’s insolvency,
and on the buyer's right to specific performance or replevin.

4, The factual situations In subsections (2) and (3) upon which passage of title
turn actually base the test upon the time when the seller has finally eommitted
himself in regard to specific goods. Thus in a “shipment” contract he commits
himself by the act of making the shipment. If shipment is not contemplated sub-
section (3) turns on the seller’s final commitment, 1. e. the delivery of docu-
ments or the making of the contract.

Cross References:

Point 2: §§ 2-102, 2-501 and 2-502.
Point 3: §§ 1-201, 2-402. 2-403, 2-502 and 2-716.

Definitional Cross References:

“Agreement”, § 1-201.
“Bill of lading”. § 1-201.
“Buyer”. § 2-103.
“Contrael”, § 1-201.
“Contract for sale”. § 2-1086.
“Delivery”. § 1-201.
“Document of title”. § 1-201.
“Good faith”. § 2-103.
“Goods”. § 2-105.

“Party”. § 1-201.
“Purchaser”. § 1-201.
“Receipt of goods”. § 2-103.
“Remedy”. § 1-201.
“Rights”, § 1-201.

“Sale”. § 2-1086.

“Security interest”. § 1-201,
“Seller”. § 2-103.

“Send”. § 1-201.

VIRGINIA ANNOTATIONS
Prior Staiutes: None.

Comment: The UCC rules as set forth in this section are generally in accord with
the Virginia decisions. Under Virginia law when tiile passes is governed by the
intention of the parties. Birdsong & Co. v. American Peanut Co., 149 Va. 755,
766, 141 S.E. 759 (1928). Under both the UCC and Virginia law title cannot
pass from a seller o & buyer until there has heen an identification of specifie
goods to the contract. Eilis & Meyers Lumber Co. v. Hubbard, 123 Va. 481,
493-99, 96 S.E. 764 (1818); Broad Street Bank v. Baker Motor Vehicle Co., 119
Va. 26, 31, 89 S.E. 116 (1916). Subject to this provise, title passes in any
manner and on any condifions expressly agreed upon by the parties. Ellis &
Meyers Lumber Co. v. Hubbard, 123 Va, 481, 494, 96 S.E. 754 (1918). In the
ahsence of express agreement, under the UCC, the rules of this section are
immediately resorted to in order to determine whether title has passed. Under
Virginia law, it is sazid, title passage is wholly a question of the intention of the
parties. In Triplett Lurmber Co., Inc. v. Purcell, 185 F.2d 843, 845-46 (4th Cir.
1950}, it was held that no title had passed because the pariies had not agread
upon & price. The facts and ecircumstances are sxamined under Virginia law
in order to ascertain the intentions of the parties, and if these show no mani-



festation of intention, then resort is had to presumptions of law to find thess
@ge%t;on& Faulkner v. Town of South Boston, 141 Va. 517, 520, 127 S.E. 330

Under both the UCC and Virginia law an appropriation of specific goeds fo the
eonfroet ean be made only with the assent of hoth seiler and buyer. Broad
treet Bank v, Baker Motor Vehicle Co., 119 V¥a. 26, 51, 83 S.E. 110 (1516);
American Hide & Leather Co, v. Chalkley & Co, 101 Va. 458, 464, 44 5.E. 705
{18033. Title may pass although the goods are ztill in the possession of the
seller and something remaips to be done, as weighing to determine the price.
Drewry, Treasurer v. Baugh and Sens, Ine., 150 Va. 394, 463-05, 143 3.E. 7L3
{1928). TUnder Virpinia Isw, fitle may pass while the wzoods are in the hands of
z third parssn, and it i3 still necessary to separaie the buyer's goeds from =
larger fungible mass. Geoghegan Sons & Co., Ine v, Arbuckle Bros, 13% Va.
92, 108, 123 5.E. 387, 35 A L.R, 390 (1924); Pleasants v. Pendleton, 27 Va. {6
Rand,) 473, 488-95, 499-502, 502-06 {1828). The UCC is mot explieil orn this
point, Trigg Co. v. Bucyrus Co., 184 Va. 79, 83-34, 51 S5.E. 174 (3905}, recog-
nized that title had passed fo the buyer so that the seller eould nef reclaim the
goods upon the buyer’s insslvency.

Uniesz otherwise expressly agreed, title ander beth the UCC apd Virginia law
passes to the buyer at the time and place al which the seller completes his per-
formanee with refevence to the physical delivery of the goods. Faullmer v
Town of South Boston, 141 ¥a. 517, 520-31, 127 8.E. 80 (1925); Jacobs v. Warthen,
115 Va. 571, 573, 80 RE. 113 (1912). Under both the UCC and Virginia law,
title passes te the bayer.at the fime and place of shipment, under an F.O.I.
place of shipment contract. Geogehegan Sons & Co. v, Arbuckle Bros., 13% Va,
92, 123 S.E. 387, 36 ALR. 38% (1024Y; J. B. Caolt Co. v. Elam, 138 Va, 124,
127, 120 S.E. 857 {1924); Lawson v, Hobbs, 120 Va. 890, 693, 01 8.5, 750 (1817).
If the seller i5 reguired to deliver the goods ab destination, title passes under
the JCC “on tender” at destination, while Virginia haz spoken of title passing
“on delivery” at destimation. Montauk Jee Cream Co. v. Daigger, 141 Va, 688,
698, 126 RE. 681 (1925).
The TICC would change the resulé in Rountree v, Graham, 144 Va, 145, 148-50,
131 S.E. 193 {1926). In thiz case, under an F.0.B. place of shipment term, the
goods wera delivered by the seller to the ecarrier. e seller took an order hill
of lading, granting the buyer & right of inspection, and with deaft attached,
forwarded the documents for collectionn On inspection the buyer found the
goods to be defective and refused to accept them. The Virginia court, saying
that passage of title 15 & question of the imtention of the parties, found from
the correspondence between the parties that title was not intended to pass at
the place of shipment, The UCC iz clear that the reservation of a sesurity
interest in a bill of lading does not affect the vassing of titls, the time and place
of title passage being conirefled hy the JCC in the absence of an explicit agree-
ment, SHince there was no explicit agreement in this casge, Hile would have
passed at the place of shipment, contrary to the holding in the case.
Under both the UCC and Vieginia law where delivary is to be made, without
moving the goods, by the delivery of a doeument, title passes at the time and
place the document is delivered. Pleasants v. Pendleton, 27 Va. (5 Rand.) 473,
483-84 {1R28), Where delivery of identified goods is to be made without moving
the goods or delivery of documents, title pusses 2t the time and place of con-
tracting.
The TTCC would change the result in F. I Cummer and Son Co. v. R, 3, Hud-
;gn 1{]30., 1?1 Va. 271, 283-84, 127 8.E. 171 (1925} (goods already in possession of
& huver).

§ 2-402, Rights of Seller’s Creditors Against Seld Goods, (1) Except
ag provided in subsestions (2) and {3), rights of unsecured creditors of
the seller with respect to goods which have been identified to a contract
for sale are subject o the buyer’s rights to recover the goods under this
Article (§§ 2-502 and 2-7186).

{2) A creditor of the seller may treat a sale or an identification of
roods to a contract for sale as void if as against him a retention of posses-
sion by the seller is fraudulent under any rule of law of the state where
the goods are situated, excent that retention of possession in good faith
and current course of trade by a merchant-seller for a ecommercially rea-
sonable time after a sale or identification is not fraudulent.
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{3) Nothing in this Article shall be deemed to impair the rights of
credivors of the selier

{a) under the provisions of the Article on Secured Transactions
(Article 8); or

(k) where identification to the coniraet or delivery is made not in
current course of trade hut in satisfaction of or as security for a pre-
existing claim for money, security or the like and is made under cireum-
stances which under any rule of law of the state where the goods are
situated wonld apart {rom this Article constitute fhe fransaetion a fraudu-
lent transfer or voidable preference,

COMMENT: Prier Uniform Sfatutery Provision: Subsection {2)-~§ 26, Uniform
SBales Act; Subsections (1) sad {(3)-—none.

Chenges: Rephrased.

Purposes of Changes and New Matter: To zvold confusion on ordinary issues
hefween curvent sellers and buyers znd issues in the {ield of preference and
hindrance by making it clear that:

1. Tacal law on questions of hindrance of eveditors by the seiler's retention of
possession of the goods are outzide the zeope of this Ariicle, but retention of
possession in the current course of trade is legitimate. Trangactions which fall
within the law’s policy against improper preferences are ressrved from the pro-
tection of thiz Article,

2. The retentlon of possession of the goods by a merchant seller for a commer-
dally reaseuable time after a sale or ideniifieation In current course is exemptad
from atiack ag fraudolent. Simflarly, the provisions of subsection {3} have no
appiication to identification or delivery made in the current course of trade, as
measured against general commercial understanding of what a “current” frane-
action is.

Definitional Cross Heferences:

“Contract for sale”, § 2-106.
¥Crediter”, § 1-201,

“Good faith”. § 2-103,
*Goodz” § 2-105.
“Merchant”. § 2-104.
“UMoney”. § 1-201,
“Heasonable time”, § 1-204,
“Rights”. § 1-201.

“Sate”,. § 2.1068.

“Seller™. § 2-102.

FYIRGINIA ANNOTATIONS
Prior Statates: Code 1850, §§ 11-1, 55-85, 53-D6,

Comment: § 2-402(2) yrovides an exception to the blanket stafutory rule that 3
retention of possession by a seller of goods sold is woid against creditors unless
a written bill of sule exists and has been properly recorded. Va. Code 135G,
&§§ 11-1, 55-85, b5-36. ’

The UCC does not cover the situation presented in Drewry, Treasurer v. Baugh
and Sons, Inc, 150 Va. 354, 403.05, 143 S.F. 713 {1228}, in which the buyer, to
whom title had passed, although the goods were in the possession of the seller
for weighing to ascertain the price, took free of a tax ien levied zgainst the
seller. Bee alto M'Kinley v. Ensell, 43 Va. {2 Grait.) 330 (1845), involving 2
buik sale in which the seller was thereafler empluyved as an agent of the buayer.

§ 2-403. Power to Transfer; Good Faith Purchase of Geeds; “En-
trusting”. (1) A purchager of goods aequires all title which bis trans-
feror had or had power to transfer except that a purchaser of a limited
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interest aequires rights only to the extent of the interest purchased. A
person with voidable title has power to transfer a. good title to a good
faith purchaser for value. When goods have been delivered under a trans-
action of purchase the purchaser has such power even though

(a) the transferor was deceived as to the identity of the purchaser, or

{b) the delivery was in exchange for a check whick is later dis-
honored, or

{¢} it was agreed that the fransaction was to be a “cash sale”™, or

{(d} the delivery was procursd through fraud punishable as larcenous
under the ecriminal law.

(2) Any entrusting of possession of goods to a merchant who deals
in goods of that kind gives him power To transfer all rights of the entruster
to a buyer in ordinary course of business.

{3) *Entrusting” includes any delivery and any acquisescence in raten-
tion of possession regardless of any condition expressed bhetween the par-
ties to the delivery or acquiescence and regardless of whether the procure-.
ment of the entrusting or the possessor’s disposition of the goods have been
such as to be larcenous under the criminal law.

(4} The rights of other purchasers of goods and of lien craditors are
governed by the Articles on Secured Transactions (Article 9), Bulk Trans-
fers {Article 6) and Documents of Title (Article 7).

COMMENT: Prior Uniform Statutory Provision: 88 20 (43, 28, 24, 25, Uniform
Sales Act; § 9, especially 2{2), Upiform Trust Raceipts Act; § 8, Uniform Condi-
tional 8ales Act,

Changes: Consolidated and rewritten.

Purposes of Changes: To gather fogether a serfes of prier uniform statutory
provisions and the case-law thersunder and to state a unified and simpiified
poliey on good faith purchase of goods.

1. The basle policy of our law allowing tromsfer of such title as the transferor
has is generaily continwed znd expanded under subsection (1). In this respect
the provisions of the section are applieable %o a persen taking by any form of
“purchase” as defined by thiz Act. Moreover the policy of this Act expressly
wroviding for the applieation of supplementary general principles of law to sales
transactions wherever appropriate jalns with the present section to ¢ontinue
unimpaired all rights acguired under the law of ageney or of appareni agency
or ownership or other estoppel, whether based on statutory provisions or on case
law principles. The section also Jeaves unimpaired the powers given to selling
factors under the earlier Factors Aets, In addition subwection (1) provides
gpecifically for the protection of the good faith purchaser for value in a number
of specific situations which have been treublesceme under prior law.

On the other hand, the contract of purchase ig of course limited by its own
terms as in a case of pladge for a limited smount or of sale of a fractional
interest in goods.

2. The many particular situations in which a buyer in ordinary eourze of busi-
ness from a dealer has been protected agalnst reservation of property or other
hidden interest are gathered by subsections (2)-{4) into a single prineciple pro-
tecting persons who buy in ordinary course vut of inventory, Consignors have
no reason te complain, nor have lenders who hold a security interogk in the
anen%ory, since the very purpese of goods in inventory is to be turned into cash
y sale,

The principle is extended in subsection {2) to it with the abolition of the oid
law of “eash sale™ by subsection {(1}{e). It is alao freed from any technicalities
depending on the extendsd law of larveny; such extension of the concept of
theft to include trick, particular types of fraud, and the like iz for the purpose
of helping conviction of the offender; it has no proper application to the long-
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“standing poliey of civil protection of huyvers from persong guilty of such friek
or fraud. Finally, the pelicy is extended, in the interegt of simplicity and sense,
to any entrosting by a bailor; this is in consonance with the expiiels provisions
of § 7-205 on the powsers of a warehouseman whe is also in the business of
boying and selling fungible goods of the kind he warebouses. As to entrusting
by a secured party, subsechon (2} iIs ilmited by the more specific provigions
of § 8-397{1), which denmy profection to a person buying farm products from a
person engaged in farming operations.

3. The definition of “buver in ardinary course of business” {§ 1-201) is eTFective
here and preserves the essence of the healthy limitutiong engrafted by the pase.
law on the older statutes. The older loose eoncept of good faith and wide defini-
tion of value combined to creste spparent good faith purchasers in many situa-
tions in which the result outraged rommon sense; the court's solution was to
protect the original title especiaily by use of “cash sale’” or of over-technical
eonstriuction of the snabling clauses of the siatutes. Bui such rulings then
turned into Iimitations on the proper weotection of buyers in the ordinary
market. § 1-201¢9) cuts down the eategory of buyer in ordinary eourse in such
fashion as o tzke eare of the results of the cases, buf with no price sither in
confusion or in injustice to proper dealings in the normal market.

4, Except as provided in subsection (1}, the rights of porchasers other fhan
buyers in ordinary course are left io the Articles on Secured Tramsactions, Docu-
ments of Title, and Bulk Sales,

Cross References:

Point 1: §5 1-108 and 1-201
Point 2: §§ 1-201, 2.462, 7-208 and 9-307(1).
Foints 3 and 4: §§ 1-102, 1.201 2104, 2-707 and Articles 8, 7 and 4

Definitional Cross Referances:

“Buyer in ordinary course of business”. § 1-201L
“Good faith”. §§ 1-201 and 2-103, -

“Gaoda”, § 2-105.

“Person’. § 1-20L.

“Purchager”,. § 1-201.

“Bigned”. § 1-201,

“Term”, § 1-201.

“Yalue”, § 1-201.

YIRGINIA ANNOTATHONE
Prior Statutes: Code 1950, § 6.358,

Commeni: By impleation the UCC recopnizes, as hay Virginia law, that a per-
gon without title cannof transfer title, even though the buyer has paid vaiue in
good faith without notice of the lack of title. ¥irst National Bank of Waynes-
baro v, Johnson, 183 Va. 227, 236, 31 5.E.24 581 (1%44). The rights of nur-
chasers under Yirginiz Imw has besn determined on the basis of where “title” to
the gocds has been loented. Tr Old Dom. Steamship Co. v, Burckhardt, 72 Va.
(31 Gratt.) 884, 885-68 (I879), the Fupreme Uswrt of Appeals said: “If the
transaction was a sule which transferred hoth title and possession, aithongh
such {itle and possession was obtained by faise and fraudulent representa-
tions . . . the goods cannst be recovered from . . . tha bona fide purchaser, who
naid value for them without notice of such frand . . . . ¥, on the other hand,
theve wius ng szale which, upon delivery, passed the title, but it was intended %o
pass the bare possession only, then the sale .. . could pass ne tifle . . ., and
Tthe seiisr! not having parfed with the title, could claim the goods in the hands
of whomsoever they might be found” Oberdorfer v, Meyer, 88 Va. 384, 384, 13
S.E, 758 {1881), ix fo the same affect

Tnder subsection 2-403(2) the entrusting of goods o 2 merchant gives him power
to transfer all rights of the entruster to a buyer ip ardinary course of business,
but the situation when the person antrusted with the goods iy not o tnerehnnt does
not seem to be covsred by the UCC. See Williams + Given, 47 Va. (6 Gratt.) 268,
SE-TT {1848}

The TCC leaves unchanged *he result in Peshine v, Shepperson, 58 Va. (17 Gratt)
472, 482 (1887}, in which the buyer was denjed goad title where be had sur-
rephiticusly, at night, bought goads frem a elerk anc earried them away in satis-
faction »of debts owed to the baver by the insolvent #r of the zoods. Tueh a
transaction would not e In goed falth under the UOY. See VIRGINIA ANNO-
TATIONS to VGG 1-201.
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This section apparently leaves unchanged the result in Philip Greenberg, Inc. v.
Dunville, 166 Va, 358, 185 S.8. 8232 (1838). In this case, Greenberg, through
Dunville, as zalesman for the Allied Company, bought some fixtures on a con-
ditional szle contract, trading in his old fixtures. Tlnder the sontract, Greenberg
wag to ship the old fixtures as soon ag the new fixtures were delivered. On
delivery of the new fixtures, Greenberg claimmed that they were defective and
refused to ship the cid fixtures until an adiustment was made in his complaint,
Dunville, thersupen, brought an aclion of detinue against Greenberg for the
old fixtures, claiming that he had purchased them frem the Allled Company.
This purchase resulted from the custorn of the Allfed Company of requiring
their salesmen to aceept as part payment for their services the traded-in equip~
ment at the price zlowed to the customer. The Virginia court allowed Dun-
ville to recover the old equipment from (reenberg, taking the view that fitle
passed to the Allled Company on its delivery of the new fixtures to Graenberg,
and thereafter Allied Company could sell the equipment, even though it was
in the possession of s third person and the homa fide character of the trans-
aetion had not been disa"pmved%

The question might be raised uvnder the UCC ae to whether the iransaction
between Allied Company and itz sslesman was a “sale,” or for that matter
whether it fits inte any of the categories included under the UCC definition of a
Yaurchase.” 8ee UQCy 1-201432).

PART 5
PERFORMANCE

§ 2-5301. Insurable Interest in Goods; Manner of Identification of
Goods. {1} The buyer obiaing a special property and an insurable interest
in goods by identification of existing goods as goods to which the contract
refers even though the goods zo identified are non-conforming and he has
an option to return or reject them. Such identification can be made at any
time and in any manner explicitly agreed to by the parties. In the absencs
of explicit agreement identification occurs

{a) when the contract is made if it is for the sale of goods already
exigting and identified;

{h) if the eontract is for the sale of future goods other than those
dagcribed In paragraph {¢), when goods are shipped, marked or otherwise
designated by the seller az goods to which the contract refers:

{¢) when the crops are planted or otherwize become growing crops
or the young are conceived if the contract is for the gale of unborn young
to be born within twelve months after contracting or for the sale of erops
to be harvested within twelve months or the next normal harvest season
after coniracting whichever is longer.

{2) The seller refaing an insurable interest in goods so long as title
Lo or any security interest in the goods remains in kim and where the iden-
pification is by the seller alone he may until default or insolvency or notifi-
cation to the buyer that the identification is final substitute other goods for
those identified,

(3) Nothing in this section impairs any insurable interest recognized
under any other statute or ruls of law.

(:"i{)é‘fII*lENT: Prior Uniform Sistatery Provision: See §§ 17 and 18, Unmiform Sales

Purposes: 1. The present section deals with the manner of identifying goods to
the confract se that an insurzble interest in the buyer and the rights set forth in
the nexi section will acerue, Generally spesking, identification may be moade in
any manner “explicitly agreed 10" by the parties. The rules of paragraphs {a},
{b) and {c) spply only in the ahsenca of such “explieit agreement”.
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9. Tn the ordinary case identification of particular existing goods as goods to
whieh the contract refers is unambignous and may occur in one of many ways.
It iz possible, however, for the identification to be tentative or contingent. In
view of the Umited effect given to identification by this Article, the general policy
i to reselve gl doubls in favor of identification.

3. The provigion of this section as to “evplielt agreement” clarifies the present
confuzion in the lnw of sales which has arisen from the fuct that ander prier
uniformn legislation all rules of vresumption with reference te the passing of
title o» to appropriation {which In furn depended upon identifieation} were re-
garded as subject to the confrsry intention of the parties or of the party appro-
priating. Buch uncertainty is reduced to a minimum under this section by re-
quiring “explicit zgreement” of the parties before the rules of paragraphs {a),
{b) and {c) are dispisced—as they would be by a ferm giving the buyer power
to geleet the goeds., An “explicit” agreement, however, need not necessarily
he found In the ferms used in the particular fransaction. Thus, where & usage
of the trade has previously been mads explict by reduction to a standard set of
“ryles and regulations” currently incorporated by refervence into the coniracts of
the parries, a relevant provision of those *rules and regulations™ iz “explicit™
within the mezning of this sectlon.

4, In wiew of the limited function of identification there Is no requirement in
this section that the zoeds be in deliverable state or that all of the seller’s daties
with respeet to the processing of the goods be completed in order that identifica-
tion ocetrr, For svample, despite identification the risk of loss remains on the
seiler onder the risk of loss provisions until completion of his dubies 2s fo the
gouds and all of his reinedies remain dependent upen his net defaulting under the
contract.

5. Undivided shares in an identified fungible bulk, sach 2z prain in an elovator
or ol in a storage fank, ean be gold, The mere making of the contract with
reference to an undivided share in an identified fungible bulk is enongh under
subgection {a) to effect an identification if there is npo expilcit agreement other-
wise. The seller’s duty, however, to segrepgate and deliver according fto the con-
tract is not affected by suck an identification but is controiled by other provisions
of this Article,

6, Identifieation of erops under paragraph (¢} is made upon ?Iauﬁzlg osnly if
they are to be harvested within the year pr within the next normal harvast season,
The phrnse "next normal harvest season™ fairly includes nurszery stock raised
for normally guick “harvest,” but plainly exeludes a “timber” evop to which the
eoncept of 4 havvest “senzom® is inapplicable,

Pavagraph fe) is also anplicable to a crvop of wool or the young of animals o
be born within tweive wonths after contrgciing. The product of a lumbering,
mining or fishing speration, though seagonal, ia not within the sonespt of “grow-
ing?”. Identifieation under a contraet for all or part of the guiput of such an
operation can be effected early in the operation.

Cross References:

Point 1: § 2-502.

Point 40 §§ 2-508, 2-510 and Z-703.

Point 6: §§ 2.105, 2.308, 2508 and 2-309,
Point 8: §§ 2-105¢1), 2-107{1} and 2-402.

Definitional Cross References:

“Agreement”, § 1-201,
“Contract”, § 1-201.
“Contract for aale”. § 2-108.
“Future goods”. § 2-105,
“oods”. § 2-105.
“Notification”, § 1-201,
“Party”. § 1.201,

“Sale™. § 2-106.

“Security interest”, § 1-201.
“Healler”, § 2-108.

) FIEGINLS ANNOTATIONS
Prior Btatutes: None.

Comment: Both the UCC and Virginia law provide that identifieation, or appro-
pristion as it is called in the Virginia cases, of existing zoods to 2 contraet may be
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made at any time and in any manner expressly agreed upon by the parties.
American Hide & Leather Co. v. Chalkley & Co., 101 Va. 458, 464, 44 3.E. 705
(1903), The UCC, in the absence of express agreement, provides rules to be fol-
lowed in determining whether goods have been 1dentified to a contract. While the
Virginia cases speak in terms of the passage of title, the UCC states results
without reference to the location of title.

The UCC is in accord with Ellis & Meyers Lumber Co. v. Hubbard, 123 Va. 481,
494-96, 96 S.E. 754 (1918), in which it was held that delivery of lumber to the
piace agreed upon by the seller and buyer constituted an identification, aithough
the buyer was still to inspect the lumber—testing, measuring, recounting, and
accepting—and the seller was still to' deliver the lumber to the shipping point.
Similarly, Drewry, Treasurer v, Baugh 2nd Sens, Inc., 150 Va. 394, 403-05, 143 S.E.
712 (1928), held that there had been an identification of the goods to the contract
and title had passed, aithough the goods were still in possession of the seller,
being ready for loading. See also Trigg Co. v. Bucyrus Co., 104 Va. 79, 83-84, 51
S.E. 174 (1905), holding that there had been an appropriation of specific goods to
2 contract so that ownership passed to the vendee.

In accord with this section, Broad Street Bank v. Baker Motor Vehicle Co., 119 Va,
26, 21, 89 S.E. 110 (1916), recognized that the property in goods not ascertained
by the contract does not pass until there has been an appropriation of specific
goods to the contract. In this case a second buyer, who obtained a car, prevailed
over a first buyer, who had ordered the car.

Subsection 2-501(2) is consistent with Trigg Co. v. Bueyrus Co., 104 Va. 79, 85,

51 S.E. 174 (1905), in recognizing that a seiler may have an insurable interest
in a chattel, even though title or ownership has passed to the buyer.

§ 2-502. Buyer’s Right to Goods on Seller’s Insolvency. (1) Subject
to subsection (2) and even though the goods have not been shipped a
buyer who has paid a part or all of the price of goods in which he has a
special property under the provisions of the immediately preceding section
may on making and keeping good a tender of any unpaid portion of their
price recover them from the seller if the seller becomes insolvent within
ten days after receipt of the first installment on their price.

(2) If the identification creating his special property has been made
by the buyer he acquires the right to recover the goods only if they con-
form to the contract for sale.

COMMENT: Prior Uniform Statutory Provision: Compare §§ 17, 18 and 19, Uni-
form Sales Act.

Purposes: 1. This section gives an additional right to the buyer as a result of
identification of the goods to the contract in the manner provided in § 2-501. The
huyer is given a right to the goods on the seller’s insolvency occurring within
10 days after he receives the first installment on their price.

2. The question of whether the huyer also acquires a security interest in identi-
fied goods and has rights to the goods when insolvency takes place after the ten-
day period provided in this section depends upon compliance with the provisions
of the Article on Secured Transactions (Article 9).

3. Subsection (2) is included to preclude the possibility of unjust enrichment
which exists if the buyer were permitted to recover goods even though they were
greatly superior in quality or quantity to that ealled for by the contract for sale.

Cross References:

Point 1: §§ 1-201 and 2-702.
Point 2: Article 9.

Definitional Cross References:

“Buyer”. § 2-103.
“Conform”. § 2-106.
“Contract for sale”. § 2-106.
“Goods”. § 2-103.
“Insoivent”. § 1-201,
“Right”, § 1-201.

“Seller”. § 2-103.
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TIRGINTA ANNOTATIONS
Prior Statutes: None.

§ 2-503. Manner of Seller’s Tender of Delivery. (1)Tender of delivery
requires that the seller put and hold conforming goods at the buyer's dis-
position and give the buyer any notification reasonably necessary to enable
him to take delivery. The manner, time and place for tender are determined
by the agveement and this Article, and in particuiar

(1) tender must be at a reasonable hour, and if it is of goods they
must be kept available for the period reasonably neeessary to enable the
buyer to take possession; but

(b) unless otherwise agreed the buyer must fornish facilities reason-
ably suifed to the receipt of the goods.

(2) Where the case is within the next section respecting shipment
tender requires that the seller comply with its provisions.

{3) Where the seller is required to deliver at a particular destination
tender reguires that he somply with subsection (1) and also in any appro-
nriste case tender documents as deseribed in schsections (4) and (5) of
thig section,

(4) Where goods are In the possession of a bailee and are fo be
delivered without being moved

{a) tender requires that the seller either tender a negotiable docu-
ment of title covering such goods or procure acknowledgment by the
bailee of the buyer's right to possession of the goods; but

{b) tender to the buver of a non-negotiable document of title or of
a written direction to the bailee i deliver is sufficient tender unless the
buyer seasonably objects, and receipt by the bailee of notification of the
buyer's rights fixes those rights as against the bailee and all third persons:
but risk of loss of the goods and of any failure by the bailee to honor the
non-negotiable document of title or to obey the direction remains on the
seller until the buyer has had a3 reasonable time to present the doeument
or diveciion, and a refusal by the bailee to honor the document or to ober
the divection defeats the tender.

{3) Where the contract requives the seller to deliver documenis

{a) he must fender all such documents in correet form, except as pro-
vided in this Article with respect to bills of lading in a set (subsection (2)
of § 2-328); and

{b) tender through customary hanking channels is sufficient and dis-
honor of a draft accompanying the documents constitutes non-accaptance
or rejection,

COMMENT: Prior Uniform Statetary Provision: See §§ 11, 18, 20, £3{4) zud {4},
44 and 51, Uniform 8Sales Aot .

Changes: The general policy of the above sections is continued and supplementsd
but supsection {3} changes the wale of prioy gection 19 {5) as to what constitntes
a Ydestination™ contincet and subsection {4} incorporates a minor correciion as
to tender of delivery of zoods in the possession of a bailes.

FPurposes of Changes: 1. The major general rules governing the manner of proper
oy due tender of delivery are gushersd in this section. The term “tepder™ s used
in thizs Articie in two different sensen. In cne sense it vefers to “due fender™ which
contemplates an offer coupled with 2 present ability to fulfill all the cenditons
resting ob the tendering party amd must be foliowsd by actun! performance
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the other party shows himseif ready to proceed, Unless the context unmistalkably
Indicates otherwise this is the meaning of “lender” in this Article and the occa-
gional addition of the waord “due” is only for clarity and emyphasis. At other times
it is used to refer to an offer of goods or doeuments under a contract as ¥ in
feifillment of its conditions ever though there iz g defect when measured against
the contract obiigation. Used in eiiher sense, however, “tander” connotes stch
performanece by the tendering party ag puts the other party in default if he fails
to proceed in some manner. ’

2, The seller’s general duty to tender and deliver is laid down in § 2-301 and
more particularly in § 2.507. The sellexr's right to @ recsint if he demands one
and receipts are customary is goverred by § 1-206. Subsection {1} of the present
section procseds to et forth two primary reguirements of tender: first, that the
sefler *put and hold conforming goods at the buyer's disposition” and, second,
that he “give the buyer any notice ressonably necessary to enable him to take
delivery.”

In cases in which payment is due and demanded upon delivery the “buyer’s dis-
position” i qualified by the seller's right to retain control of the goods uptil pay-
raent by the provision of this Article on delivery on condition. However, where
the seller is demanding payment on delivery he must first allow the buyer to in-
speet the goods in order to aveld impziring his tendsr unless the coniract for
sale i3 on QLF., C.0.D., sash sgainst documents or similar terms negating the
privilege of inspeciion before payment.

In the case of zontracts imvolving doenments the seller can “put and hold eon-
forming gocds at the buyer’s disposition” under subsectien (1} by ifendering
documents which give the buyer complete conirol of the goods under the provi-

sions of Article 7 on due negotiation.

3. Under paragraph (a) of zubsection {1) usage of the trade and the cireum-
stinces of the particular case deterrine what is a reasonmable hour for tender
and what eonstitutes 2 reasonable period of holding the goods available.

4. The buyer nmust furnish reasonakble facilities for the veceipt of the goods ten-
dered by the seller under subsection {1}, paragraph (b). This obiigation of the
buyer iz no part of the seller’s tender.

5. For the purposes of subsections {2} and {3) there is omitted from this Article
the rule under prior voiform legislation that a ferm requiring the seller to pay
the freight or cost of transportation to the buyer is eguivalent to an agreement
by the seller to deliver to the buyer or st an sgreed destination, This omission
is with the specific intention of negating the rule, for under this Article the
“shipment” coniract is regarded as the normal one and the “destination” coniract
as the variant type. The seller iz not obligated to deliver at a named destination
and hear the concurrent risk of loss until arrival, unlegs he has specifically agread
se to deliver or the commereial understanding of the terms uged by the parties
confempiates such delivery.

. Paragraph (a) of subsection (4} coutinues the rule of the prior uniform
legislation as to acknowiedgrment by the bailee. Paragraph (b) of subsection {4)
adopts the mle that between the buyer and the ssller the risk of loss remains
on the seller during a period reasanable for securing acknowledgment of the
transfer from the ballee, while as against all other parties the buyer's rights are
fixad as of the time the bailee receives notice of the transfer,

7. Under subsestion (5) dosuments are never “required” except where there is
an express contract term or it iz plainly implieit m the peculiar circumstances
of the caze or in 4 usage of trade. Decuments may, of course, be “authoyiged”
although not required, but such cases are not within the scope of this subsection,
When documents are required, there asre three main requiremenis of this sub-
geetion: (1) “AN”: each required document is essentinl to a proper tender; {2
“Such”: the decuments must be the ones actually required by the cenfract in
terms of scurce and substance; (2) “Correst form': all documenis must be in
eorrect form.

Whern a preseribed document cannot be procured, a question of fast arises under
the provision of this Article on substituted performance as to whether the agreed
manner of delivery is actually commereially irmprasticsbie and whether the gub-
stitute iz commercially reasonable.

Crosg References:
Point Z: §§ 1-205, 2-341, 2-819, 2-807 and 2-512 and Artiele 7,

Point 5: 5§ 2-305, 2-310 and 2-508,
Point 7: § 2-614(1).
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Specific matters inveiving tender are covered in many adéitional sections of this
Article. See 8§ 1-265, 2-301, 2-308 to 2-.319, 2-321(3), 2-504, Z-507(23, 2-511{1),
2.518, 2-612 and 2-814.

Dafinitional Cross References:

“&%reement” 3 1-201.

“Bill of lading™. § 1-201.
“Boyer”. § 2-103.
“Conforming”. § 2-106.
“Contraet™, 1-201.
“Deltvery™. 1-201.
“THshonor”. § 3~B08. _
“Docament of title”. § 1-Z0L
Nnraftiﬁ( § 3“104. .
*Goods™. § 2.108.
“Notifieation™. § 1«~201.
“Reasonable Time” § 1-204.
“Receipt of gooéﬁ” § 2-103.
“Rights”. § 1-201.
“Heagonably”. §1~°04
“Zeller”, § 2-103.

“Written®, § 1.201,

YIRGINIA ANNOTATIONS
Prior Siatutes: None,

Comment: For a discussioird Philip Greenberg, Ine. v. Dunville, 166 Va, 208, 183
S.E. 892 {1988}, see VIRGINIA ANNOTATIONS to UCC 2408, For comment
grith refersnice to subsection 2-503(2) see VIEGINIS ANNOTATIONS to ULCC
2-504.

Subsgection 2- 508(5)¢a} is in aecord with Sauls v. Thomas Andrews and Co., 163
‘. 407, 415, 176 §.E. 760 {1934}, which pointed out that in order fo complete the
sale of an sutomebile it is egsential for the seller to pgive the buyer a propev
agsignment of title, and until thiz is done the contract is execuiory.

§ 2-504. Shipment by Seller. Where the seller is required or author-
ized to send the goods to the buyer and the contract does not require him
‘;}o deliver them at a particular dezfination, then unless otherwise agreed

& must

{a) put the goods in the possession of such a earrier and make such
a contract for their fransportation as may be reasonable having regard
to the nature of the goods and other circumstances of the case; and

{b) obtain and promptly deliver or tender in due form any document
necessary to enable the buyer fo obtain possession of the goods or nthers
wise required by the agreement or by usage of trade; and

{c} promptiy notify the buver of the shipment.

Fajlure to notify the buyer uvnder paragyaph (¢) or f{o make a proper
contract under paragraph {(a) is a ground for rejection only if material
delay or logs ensues.

COMMENT : Prior Uniform Staiutory Provision: ¢ 46, Uniform Sales Act.

Changea: Eewritten,

Purposes of Changes: To continue the general pelicy of the prior uniform stato-
tory proevision while incorporating certzin modifications with respeet %o the re-
auirement that the eontract with the carrfer be made expressly on bebzlf of the
béiyeti‘ and as to the necessity of giving notice of the shipment fo the buver, so
that:

i, The section is limited 1o * “~‘ﬂi§m(~:m§ contracts as contrasted witk “destina-
tion” contracts or contructs for delivery at the place where the goods are located.
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The general principles embodied i this seetion cover the special casen of F. 0. B.
point of shipment contracts and C. I F. and C. & F. contracts, Under the pre-
ceding section on manner of tender of delivery, dme tender by the seller requires
that ae comply with the requiremenis of this seetion in epprupriale cases.

2. The contract ¢ be made with the carrier under paragraph {(a) must conform
to al] expresa terms of the agreement, subject to any substitulion necessary be
cause of failure of agreed facilities as provided in the later provision on subati.
tuted performance. However, under the policies of this Article on good faith
and eommercial standards and on buyer's rights on improper delivery, the re-
quirements of explieit provisions must be read in terms of their copunereial and
not their literal meaping. This policy is made express with respect to bills of
Inding in a set in the provision of this Article on form of hills of lading required

in overseas shipment.

4. In the absence of zgreement, the provision of this Article on options and co-
operation respecting performance gives the seller the choize of any reasonabie
carrier, routing and other arrangements, Whether or not the shipment is at the
buyer’s expense the seller must ser fo any arrangements, ressonable in the cir-
cumstances, suzh as refrigeration, watering of live stock, protection against cold,
the gending along of any pecessary help, selection of specialized cars and the
like for paragraph {a) is intended to eover all necessary arrangements whether
made by contract with the carrier or otherwise. There iz, however, & proper
relaxation of sach reguirements if the buyer is himself in a position to make the
apprepriate arrangements and the seiler givey him reasonable notice of the nued
to do so. It is an improper contract under parsgraph (a) for the selier to agrec
with the carrier to a limited valuation below the true walue and thus cut off the
buyer's ppportunity to recover from the carrier in the event of loss, when the
risk of shipment is placed on the buyer by his sfntract with the seller.

4, Both the language of parsgraph (b) and the nature of the situation it con-
ceras indicate that the requirement that the seller must obtaln and deliver prompt-
iy to the buyer in due form any document necessary to enable him to obtain pos-
session of the goods is intended to cumulate with the other duties of the seiler
such as theze covered in paragraph (a).

In this connection, in the ease of pool ear shipments a delivery order furnished
by the seller on the pool car consignee, or on the carrier for delivery out of 3
larger guantity, satisties the requirements of paragraph (b) unless the contract
requires some other form of document.

5. This Article, unlike the prior uniform statutory provision, makes It the seller's
duty to notify the buyer of shipment in all eases. The consequences of hds failure
to do 3¢, however, are limited in that the buyer may reject on this ground only
where material delay or loss ensues,

A standard and acceptable manner of notification in open credit shipments iz the
sending of an invoice and in the case of documeniary contracts i the prompt
forwarding of the documenis as under paragraph (b} of this section. It is also
asual to send on & straight bill of lading but this iz not necessary to the required
netification. However, should such & decument prove nécessary or convenient to
the buyer, ag in the case of loss and claim against the carrier, good faith would
require the seller to gend it on request. '

Frequently the sgreement expressly requires prompt notification as by wire or
cable. Such a term may be of the essence and the final clause of paragraph (¢)
doss not prevent the parties from making this & partienlar ground for rejection.
Ta have this vital and irreparable effect upon the seller's duties, such & term
should be part of the “dickered” terms written in any *form,” or should otherwise
be callsd seasonably and sharply to the seller’s attention.

6. Generally, onder the final sentence of the section, rejsction by the buyer ia
dustified only when the seller’s dereliction as to any of the requirements of thig
section in fact iz followed by material delay or damage, It rests on the seiler,
so far as concerns matters not within the peculiar knowledge of the buyer, to
establish that his error has not been followed by events which justify rejection.

Cross References:

Pcrgnt i: §§ 2-319, 2-320 and 2-503(2).

Pc%nt 2: 5% 1-203, 2-328(2), 2-60% and 2-614(1),
Point 3: g 2.811(2}).

Point §: § 1-203.
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Definitional Cross References:

“Apreement”. § 1-20L
“Buyert. § 2-188,
“Contract’”. § 1-20L
“Delivery™. 1-201,
*Goods”. § 2-105.
“Notifies™. § 1-201,
“Seller”. § 2-108.

“Send”. § 1-201.

“Usaga trade™. § 1-206.

VIRGINIA ANNOTATIONS
Prior Statmtes: None.

Comment: This geetion i3 in accord with Aspegren & Co. v. Wallerstein Produee
Co., 111 Va. 570, 65 B.E. 957 (1911}, in which {t was held to be impreper for the
sefler to enter into a private agreement with the earrier under which geods were
not to go Torward until the seller had heard that his draft had been paid. Since
the last sentenes of this seetion of the UCC provides that the failore to make 2
proper eontract with the carrier is not a ground for rejection unless material de-
lay or loss ensues, it is not entirely clear whether the UCC vhanges the result in
the Aspegren case. The conbract in this ease calisd for December delivery. A bill
of lading was taken from the carrier on December 26, hut thers is no evidence to
indicate whether the delay oceasionsd in the shipment by the private agreement
made by the seller with the carrier was material or not.

§ 2-505. Seller’s Shipmeni Under Reservation. (1) Where the seller
has identified goods fo the contract by or before shipment:

{a) his procurement of a negotiable bill of lading to his own order
or otherwise reserves in him a security inferest in the goods. His procure-
ment of the bill to the order of a financing agency or of the buyer indicates
in addition only the seller’s expectation of transferring that interest to
the person named.

{b) a non-negotiable hill of lading to himself or his nominee regerves
possession of the goods ag security but except in a case of conditional
delivery (subsection {2) of § 2-507) a non-negotiable hill of lading naming
the buyer as consignee reserves no security interest even though the seller
retaing possession of fthe bill of lading.

(2) When shipment by the seller with reservation of a security in-
terest is in violation of the confract fer sale it constitutes an improper
contract for trangportation within the preceding section but impairs neither
the rights given to the buver by shipment and identification of the goods
to the contract nor the seller’s powers as a holder of a negotiable document.

|

EQEMMENT: Prior Uniform Statutery Provision: § 2002}, (3), {4}, Uniform Sales
et.

Changes: Completely rephrased, the “powers” of the partfes in cnses of reserva-
tion heing emphasized primarily rather than the “rightfulness” of reservation.

Purposes of Changes: To continue in general the policy of the prior uniform
statutory provision with certain modifications of emphasis and janpuage, so that:

1. The security interest reserved to the sellsr under subssction (1) is restricted
to securing payment or performance by the buyer and the szeiler is strietly limited
in his disposition and control of the goods as against the buyer and third parties.
Under thiz Article, the provision as to the psssing of interest expressly anplies
“degpite any reservation of security title” and also provides that the “wights, obli-
gations and remedies™ of the parties are not altered by the incidence of tite
generally, The securily Interest, thereforse. must be regarded as 3 mesans given
to the seller to enforce his rights against the buyer whieh is unaffected by and
in turn does oot affect the loestion of title menerally. The rulss set forth in sub-
section {1) are pot to be altered by any apparent “contrary intent” of the pariies as
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to passing of title, since the rights and remedies of the parties to the contraet of
sale, as defined in this Article, rest on the contract and its performance or breach
and not on stereotyped presumptions as to the location of title,

This Article does not attempt to regulate local proeedure in regard to the effective
maintenance of the seller’s security interest when the setion is in replevin by the

buyer against the carrier.

2. Fvery shipment of identified goods under a negotiable bill of lading reserves
a securify interest in the seller under subsection (1) paragraph (a).

It is frequently convenient for the seller to make the bill of lading to the order
of a mominee such as his agent at destination, the financing agency to which he
expects to negotiate the document or the bank issuing a_credit to him. In many
instances, also, the buyer is made the order party. This Article does not desal
directly with the question as to whether a bill of lading made out by the seller
to the order of a nominee gives the carrier notice of any rights which the nominee
may have go as to limit its fresdom or obligation to honor the bill of lading in the
hands of the seller as the original shipper if the expected negotiation fails. This
is dealt with in the Article on Documents of Title (Article 7).

3. A non-negotiable bill of lading taken to a party other than the buyer under
subsection (1) paragraph (b) reserves possession of the goods as security in the
seiler but if he seeks to withhold the goods improperly the buyer can tender pay-
ment and recover them.

4. In the case of a shipment by non-negotiable bill of lading taken to a buyer, the
seller, under subseetion {1} retains no security interest or possession as against
the buyer and by the shipment he de facto loses control as against the carrier
except where he rightfully and effectively stops delivery in transit. In cases in
which the coniraet gives the seller the right to payment against delivery, the
seller, by making an immediate demand for payment, can show that his delivery
is conditional, but this does not prevent the buyer’s power to transfer full title
to a sub-buyer in ordinary course or other purchaser under § 2-403.

5. Under subsection (2) an improper reservation by the seller which would con-
stitute a breach in no way impairs such of the buyer’s rights as result from
identification of the goods. The security title reserved by the seiler under sub-
section (1) does not protect his holding of the document or the goods for the
purpose of exacting more than is due him under the contraet.

Cross References:

Point 1: § 1-201.

Point 2; Article 7.

Point 3: §§ 2-501(2) and 2-504.

Point 4: §§ 2-403, 2-507(2) and 2-705.

Point 5: §§ 2-310, 2-319(4), 2-320(4), 2-501 and 2-502 and Article 7.

Definitional Cross References:

“Bill of lading™. § 1-201.
“Buyer”. § 2-103.
“Consignee”. § 7-102,
“Contract”. § 1-201.
“Contract for sale”. § 2-106.
“Delivery”. § 1-201.
“Financing agency”. § 2-104.
“Goods”. § 2-105.

“Holder”. § 1-201.
“Person”. § 1-201.
“Security interest”. § 1-201,
“Seller”. § 2-108.

VIRGINIA ANNOTATIONS

Prior Statutes: None.

Comment: In accord with this section, Virginia has recognized in Birdsong and Co.,
Inc. v. American Peanut Corp., 149 Va. 755, 767, 141 S.E. 759 (1928), that the
seller’s taking a bill of lading to his own order is not determinative of who has
title to the goods, although Virginia has indicated that this is strong evidence
that the seller did not intend for title to pass to the buyer. For a discussion of
Rountree v. Graham, 144 Va. 145, 148-30, 131 S.E. 193 (1926), see VIRGINIA
ANNOTATIONS to UCC 2-401.
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§ 2-508. Cure by Seller of Improper Tender or Delivery; Replacement.
(1) Where any tender or delivery by the seller is rejected because non-
conforming and the time for performance has not yet expired, the seller
may seasonably nobify the buver of his intention o cure and may then
within the contraet time make a conforming delivery.

{2) Where the buyer rejects a non-conforming tender which the seller
had reasonable grounds to believe would be acceptable with or without
money allowanee the seller may if he seasonably notifles the buyer have 4
furiher reasonable time io substitute a conforming tender.

COMMENT: Prior Uniform Statutory Provigion: None,

Purposes: 1. Subsection {1} permits a seller who has made a non-cenforming
tender in any ease to make n conforming delivery within the contract time upen
sensonable netification to the buyer. It applies even where the seller has taken
back the non-conforming goods and refunded the purchass price. He may atill
make 3 pood tender within the contract period. The cloger, however, it iz fo the
contract date, the greater is the necessity for exbreme promptness on the seller's
part in notifying of his intention te cure, if such notification is to he “seasonable”
under this subssction.

The rule of this subseetion, morsover, is qualified by its underiying réasons. Thus
if, after contracting for June delivery, a buyer later makes known to the seller
hig need for shipment early in the month and the seller ships accordingly. the
“eontract thme” has been cut down by the superveaning meodification and the time
for cure of fender must be referred to this meoedified time term.

2. Suhsection {2} seeks to avoid injusiize to the seller by reason of a surprise
rejection by the buyer. However, the seller is not protected unless he had “rea-
sonable grounds to believe” that the tender would be acceptable. Such reasonable
grounds can le in prior course of dealing, course of performance or usage of
trade as well in the particuiar cireumstznees surrounding the making of the con-
tract. The seller is charged with commereial knowledpe of any factors in a par-
tieular sales situation which require him to comply strictly with his obligations
onder the contract ag, for example, strict confermity of documents in an overseas
shipment or the sale of preeision parts or chemicals for use in manufacture.
F¥arther, if the buyer gives notice either implicitly, as by 2 prior course of deal-
ing involving rigorous Inspections, or expressly, as by the deliberate inclusion of
2 "no replacement” clause in the contract, the seller is to he held to rigid com-
pliance. If the cluuse appears in a “form" contract evidence that it is out of line
with trade usage or the prior course of dealing and was not called to the seller's
attention may be sufficient to show that the selier had reasonsble grounds to be-
fieve that the ferder would be secentabie.

3. The words “a further reasonable time to substitute a conforming tendar" are
intended as words of limitation te protect the buyer. Whai Is a “reasonable
time” depends vpon the attending circumstances. Compave § 2-511 on the com-
parahle cnse of a seller’s surprise demand for legal tender.

4. Existing trade usages permitting variations without rejection but with price
atlowance enter into the agreement iiself as contractual limitations of remedy
and are not eovered by this section.

Cross References:

Point 2: § 2-802,
Point 3: § 2-5LL
Point 4: §8 1-208 and 2-T21.

Definitional Cross Referencey:

“Duyer”, § 2-102
*Conforming”. § 2-106.
“Cpptract”. § 1201
“Money”, ¥ i-Z01L.
“Natifies”, § 1-201.
“Reasomable fime”, § 1-204.
“Seasonably”. § 1-204.
“Seller”. § 2-103.



VIRGINIA ANNOTATIONS

Prior Statutes: None.

Comment: Under Virginia law the seller would not crdinarily be permitted to core
s Improper tender, but Fielding v. Robertson, 141 Va. 123, 131-32, 126 8.E. 231
{1928), recognized an exception when the seiler has shipped the right quantity,
but there has been a diminishment during transit. Then the buyer must notify
the seller of the deficiency and give him 2 reasonable opportanity to make it good,
at least if the time of delivery has nof passed, and the buyer has no right te re-
fuse flatly to aecept a shipment becauvsze of a defiziency se caused,

§ 2-509. Risk of Loss in the Absence of Breach. (1) Where the con-
tract requires or authorizes the seller to ship the goods by carrier

(a) if it does not require him fo deliver them at a particular destina-
tion, the risk of loss passes to the buyer when the goods are duly delivered
to the carrier even though the shipment is under reservation (§ 2-505); but

{b) if it does require him to deliver them at a particular destination
and the goods are there duly tendered while in the possession of the carrier,
the risk of loss passes to the buyer when the goods ave there duly so ten-
dered a3 to enable the buyer to takd delivery.

{2) Where the goods are held by a bailee to be delivered without being
moved, the risk of loss passes fo the buver

(a} on his receipt of a negotiable document of title covering the
goods; or

{b) on acknowledgment by the hailee of the buyer’s right to posses-
sion of the goods; or

(e} after his receipt of a non-negotiable document of title or other
written direction to deliver, as provided in subsection {4) (b) of § 2-508,

{3} In any case not within subsection (1) or (2), the risk of loss
passes to the buyer on his receipt of the goods if the seller is a merchant;
cotherwige the risk passes to the buyer on tender of delivery.

{4) The provisions of this section are subject to contrary agreement
of the parties and to the provisions of this Axticle on sale on approval
(8 2-327) and on effect of breach on risk of loss (§ 2-510).

COMMENT: Prior Uniform Statuiory Provision: § 22, Uniform Sales Act.
Changes: Rewritien, subseetion {3) of this section medifying prior law:

Purpozes of Changes: To make it clear that:

1. The underiying theory of these ssctions on risk of losg is the adoption of the
contractual- approach rather than an arbitrary shifting of the risk with the
“groperty” in the goods. The scope of the present section, therefore, is limited
strigtly to those cases where thers has besn no breach by the ssller. Where for any
reason his delivery or tender fails to conform fo the contract, the present section
does niot apply and the situation is governed by the provisions on effeet of breach
on risk of loss. ’

2. The provisions of subseetion {1} apply where the confract “requires or au-
thorizes™ shipment of the goods. This language iz intended to be comstrued
parallel fo somparable language in the section on shipment by seller. In order
that the goods be “duly delivered to the carrisy” undor paragraph (a) a contract
must be entered into with the carrier which will satisfy the requirements of the
section on shipment by the seller and the delivery must be made under ciroum-
stances whieh will enzble the seller to take any further steps necessary to a due
tender. The underlying reason of this subsection does nof require that the ghip-
ment be made after contracting, but where, for example, the seller buys the goods
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afloat and later diverts the shipment to the buyer, he must identify the gouods
to the contract before the risk of loss can pasgs. To transgfer the risk 1% is enough
that & proper shipment and a proper identification vome to apply to the same
zoods although, aside from special agreement, the risk will not pass retroactively
to the tine of shipment in such a caze.

8, Whether the voniract involves delivery at the seller’s place of business or at
the situs of the goods, & merchant séller cannct tranafer rigk of loss and it re~
mains upon him uniil actuat receipt by the buyer, even though full payment has
been made and the buyer has been: notified that the goods are at his disposal.
Protection ig afforded him, in the svent of breach by the buyer, under the next
gection.

The underlying theory of this rule is that a merchant who is to make physical
dolivery at hiz own plage continues meanwhile to control the goods and can be
expected to insure his interest in them, The buyer, on the cther hand, has no
conizol of the goods and it is extremeiy unlikely that he will carry insurance on
goods not yet in his possession,

4. Where the agreement provides for delivery of the goods as between the buyer
snd geller without removal from the physical possession of a bailee, the provisions
on manner of tender of delivery apply on the point of transfer of risk. Due
delivery of = negetiahie document of title covering the goods or ackmowledgment
by the bailee that he holds for the buyer completes the “delivery” and pasges the
nsk.

5. The provisions of this section are mada subject by subsection (4} to the “con-
trary agreement’” of the parties. This language 19 intended as the equivalent of the
phrass “unless stherwise agreed” used more frequenily throughout this Act
“Contrary™ is in no way uzad az a word of limitation and the buyer and seller are
left free to readiust their rights and risks as deelared by this seetion in any man-
ner apgreeable to them. Contrary agreemont can also be found in the circum-
stances of the case, a trade usage or practice, or a course of dealing or perform-
ance,

Cross References:

Point 1: § 2-510{1}.

Point 2: §§ 2-808 and 2-504.

Point 3: §§ 2-184, 2-503 and 2-510.
Point 4: § 2-508(4).

Point §: § 1-201.

Definitional Cross Refsrences:

“Agreament”, § 1-201.
“Buyer”, § 2-108.
“Contraet”, § 1-201.
“Delivery”. § 1-20L.
“Document of title””, § 1.2061,
“Goods™, § 2.105,
“Mepchant”. § 2-104.
“Party™. § 1-201.

“Receipt of goods”. § 2.103,
“Sale on appraval”. § 2-3285,
“Seller'. § 2-108.

YIRGINTA ANNOTATIONS
Prioy Statuies: None,

Comment: Under the T7CC risk of loss hag been diverced from the passage of title
whereas under Virginia law the risk of loss follows title. These different ap-
proaches, thouph, szually lead te the same results. Under both the U0 and Vir-
ginia law, where the seller 35 to ghip the goods to the buyer F.O.R. the piace of ship-
ment, the risk of loss passes to the buyer when the goods are deliverad to the care
vier. F. A, Rauseh & Co. v, Graham Manofacturing Corp.. 159 ¥a. 502, 506, 124
S.E. 427, 128 SE. 2 (1824); L. J, Upton & Co. v. Recve, 123 Va. 241, 248, 96 8.1,
277 {1918); Haxall, Prothers & Co., 58 Va. (15 Gratt.)y 434, 440-34 (1859).

Under both the UCC and Virginia law the risk of loss remsains with tha seller
whils he still has possession of the goods, with somathing fo do fn order to put the
goods in a deliverabie stats, or to gscertain the price, as by enumeration, messure-
ment, or weighing, Thes in Dizon v. Myers & Co., 48 Va. {7 Gratt) 240, 24345
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{1851), the rigk of logs from fire was on the aeller where tobacco stems in hogs-
heads had been put aside for the buyer, but they had not yet been marked or
weighed.

The decision in Haxall, Brothers & Co. v. Barbour, unreported but noted 56 Va.
(15 Gratt.) 454, 455 {1851}, i¢ in accord with UCC 2.509(2) in holding that risk
of less has passed to the buyer where goods are in the possession of 4 bailee and
the seller bas given the buver a delivery order, which the bailee has acknowl-
edged. Similarly, the ULC is in accord with Pleasanis v, Pendleton, 27 Va.
(8 Rand.) 474, 483, 502 (1328), hoiding thai risk of Inss had passed to the buver,
the seller having given the buver a delivery order ¢n the bailee in possession.
While the TICC doss not expressly eover the point, it would seem that the fact
that the hailee, a warchouseman, in this case had to separate 119 harrels out of 123
barrels of flour would not prevent the risk of loss from passing.

§ 2.510. Effeet of Breach on Risk of Loss. (1) Where a {ender or
delivery of goods so fails to conform to the contract as to give & right of
rejection the risk of their loss remains on the seller until cure or acceptance.

(2) Where the buyer rightfully revokes scceplance he may to the
extent of any deficiency in hiz effective insurance coverage treat the risk
of loss as having rested on the seller from the beginning.

(3} Where the buyer as fo conforming goods already identified to
he contract for sale repudiates or is otherwise in breach before risk of
their loss has passed fo him, the seller may to the extent of any deficiency
in hig effective insurance coverage treat the risk of lsss as resting on the
buyer for a comunercially reasonable time.

COMMENT: Prior Uniform Statubory Provision: None.

Purposes: To make clear that:

1. Under subsection {1} the seller by his individual action eannot shift the isk
of Toge to the buyer unless his action conforms with all the eonditiens resting on
him under the comtract,

2, The “cure” of defective tenders contemplated by subsection (1) applies only
to those situations in which the seller makes changes in gnods already tendered,
such ag yepalr, partial substitution, sorting ouf from an improper mixture and the
like singe “cure™ by repossession and new tender has no effect on the risk of loss
of the goods originally tendered. The seller’s privilege of cure does not shift the
risk, however, until the cure is completed.

Where defective documents are nvelved a oure of the defoct by the seller or a
waiver of the defects by the buyer will operate to shift the risk under this section.
However, if the goods have been destroyed prior to the cure or the buyer is un-
aware of their destruction at the time he waives the defeet in the documents, the
risk of the loss muat still be borne by the seller, for the risk shifts only at the
time of cure, walver of documentary defeels or aceeptance of the goods.

% In casss where there has been a breach of the contract, if the one in contrel
of the goods is the aggrieved party, whatever loss or damage may prove to be
uncoverad by his insurance falls upon the contract breaker under aubsections {2)
and {3) zather than upon him. The word “sffective” as upplied fo insuranee
covarage in those subsectiong is used to meet the case of supervening insolvency
of the insurer. The “deficiency’” referred to in the text means such deficlency in
the insurance coverage as exists without suhrogation. This section merely dis-
tributes the risk of loss as stated and is net intended to be disturbed by any
subrogation of ap Insurer. .

Cross Reforsnce;
§ 2-B09,

Definitional Cross References:

“Buyer”. § 2-108.
“Conform”, § 2-106.
“Contrast for eale™ § 2-108.
“Goods”, § 2-106.

“Seller”. § 2-103.
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YIRGINIA ANNOTATIONS
Prior Statutes: None.

§ 2-511. Tender of Payment by Buyer; Payment by Check. (1) Un-
less otherwise agreed tender of payment ig 2 condition to the seller’s duty
{0 tender and complete any delivery.

{2) Tender of payment is sufficient when made by any means or in
any manner current in the ordinary course of business unless the seiler
demands payment in legal tender and gives any extension of time reason-
ably necessary to procure it,

(8) Suhject to the provisions of this Act on the effect of an instru-
ment on an obligation (§ 3-802), payment by check is conditional and is
defeated as between the parties by dishonor of the check on due present-
ment.

COMMENT: Prior Uniform Statulory Provigion: § 42, Uniform Sales Aet.
Changes: Rewritten by this section and § 2-507.

Purposes of Changes: 1. The requirement of payment against delivery in subsec-
ton {1} is applicable to non-commercial sales generally and to ordinary sales at
retail although it has no application to the great sody of commercial contracts
which carry credit ferms. Subgection {1) appliss alse to documentary contractz
in gensral and to contrgcis which look to shipment by the seller but contain no
term on Hme and manner of payment, in which situations the payment may, In
proper case, ba demanded against delivery of appropriate documents.

Tt the case of specific transactions such ag C.O0.D. sales or agreements providing
for payment against documents, the provisions of this subsection must be con-
sidered in conjunction with the speeial sectioms of the Artiele dealing with such
terms. The provision that tender of payment iz a condition to the seller’s duty
to tenday and complete “any delivery” integrates thiz sectien with the language
and poliecy of the mection on delivery in several loix which eall for sepsrate pay-
ment, Finally, attention should be directed to the provision on right to adequate
assurance of performance which recognizes, even before the time for tender, an
obligatian on the buyer net to impeir the seller’s expectation of receiving pav-
ment I due eourse.

2. Unless there iz agreement otherwise the soncurrense of the eonditions as te
tender of payment and tender of delivery requires thsir performance at z single
plage or time, This Article determines that place and time by determining in
various other sectinpra the place and time for tender of delivery under various
circumgiances and in particular types of fransactions. The sections dealing with
time and place of delivery together with the seetion on right to inspection of
goads answer the subsidiary question as to when payment may be demandad befora
ingpection by the buyer.

3. The essence of the principle involved in subsection (1) is aveidance of com-
mereial aurprise at the time of performance. The seetion on substituted per-
formunce covers the pecnliar case in which legal tender is nsot available to the
commercial community.

4, Subsection {3) is concerned with tbe rights and abligations as between the
narties to 4 sales Lransaction when payment is made by check. This Article recog-
nizes that the taking of a seemingly solvent party’s check is commercially normal
and proper and, if due diligence is exercised in collection, iz not to be penalized
in apy way. The conditional charvacier of the payment under this section refers
only to the effect of the fransaction “‘as between the parties” thersto and does
not purport to ¢ut fnto the law of “ahselnts” and “conditional™ payment ag applied
te such other problams as the discharge of sursties o the responsibilities of a
drawee bank which is a1 the same time an agent Loz colleciion.

The phrase “by cheek” includes not only the buryer’s own but any check which
does uot effect a discharzs under Article 2 (§ 3-802%. Similarly the resson of
this subsection should apply and the same resuit should be rexched where the
huyer “pays” by sight draft on a commereial frm which iz fineneing him.
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5. Under subsection (3) payment by check is defeated if it is not honored upon
due presentment. This corresponds to the provisions of article on Commercial
Paper. (§ 3-802). But if the seller procures certification of the check instead of
cashing it, the buyer is discharged. (§ 3-411).

6. Where the instrument offered by the buyer is not a payment but a credit in-
strument such as a note or a check postdated by even one day, the seller’s ac-
ceptance of the instrument insofar as third parties are concerned, amounts to a
delivery on credit and his remedies are set forth in the section on buyer’s insol-
vency. As between the buyer and the seller, however, the matter turns on the
present subsection and the section on conditional delivery and subgequent dishonor
of the instrument gives the seller rights on it as well as for breach of the con-
tract for sale.

Cross References:
Point 1: §§ 2-307, 2-310, 2-320, 2-325, 2-503, 2-513 and 2-609.
Point 2: §§ 2-207, 2-310, 2-319, 2-322, 2-503, 2-504 and 2-513.
Point 3: § 2-514.
Point 5: Article 3, esp. §§ 3-802 and 3-411.
Point 6: §§ 2-507, 2-702, and Article 3.

Definitional Cross References:

“Buyer”. § 2-103.

“Check”. § 3-104,
“Dishonor”. § 3-508.
“Party”. § 1-201.
“Reasonable time”. § 1-204.
“Seller”. § 2-103.

VIRGINIA ANNOTATIONS

Prior Statutes: None.

Comment: This section is in accord with Blenner v. Vim Motor Truck Co., 136 Va.
189, 203-04, 117 S.E. 834 (1923), in which it was held that the geller was in de-
fault when he refused to deliver a bill of lading against tender of payment. When
UCC 2-507 and 2-511 are considered together, it would appear that the UCC re-
quires the buyer to do the first act, that is, tender payment. Virginia has indicated
that contracts for sale are mutual contracts and it is “uncertain which party is
to do the first act.” Ragland & Co. v. Butler, 59 Va. {18 Gratt.) 323, 334 (1868).

§ 2.512. Payment by Buyer Before Inspection. (1) Where the contract
requires payment before inspection non-conformity of the goods does not
excuse the buyer from so making payment unless

(a) the non-conformity appears without inspection; or

(b) despite tender of the required documents the circumstances would
justify injunction against honor under the provisions of this Act (§ 5-114).

(2) Payment pursuant to subsection (1) does not constitute an ac-
ceptaél.ce of goods or impair the buyer’s right to inspect or any of his
remedies,

COMMENT: Prior Uniform Statutory Provision: None, but see §§ 47 and 49, Uni-
form Sales Act. :

Purposes: 1. Subsection (1) of the present section recognizes that the essence
of a contract providing for payment before inspection is the intention of the
parties to shift to the buyer the risks which would usually rest upon the seller.
The basic nature of the transaction is thus preserved and the buyer is in most
cases required to pay first and litigate as to any defects later.

2. “Inspection” under this seetion is an inspecticn in a2 manner reasonable for
detecting defects in goods whose surface appearance is satisfactory.

3. Clause (a) of this subsection states an exception to the general rule based on
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common sense and normal commercial practice. The zpparent non-conformity
referred to is one which is evident in the mere provess of taking delivery.

4. -Clause (b) iz concerned with contracts for payment against documents znd
incorporates the general clarifieation and modification of the case law contained
in the seetion on excuse of 2 finansing ageney. § 5-114.

5. Subsection {2) makes expliclt the general policy of the Uniform Sales Act
thai the payment required before inspection in no way impairs the buyer's reme-
dieg or rights in the event of » defauit by the meller. The remedies preserved fo
the buyer are all of his remedies, which include a8 2 matter of reagon the reme-
dy for total nen-delivery after payment in advance.

The provision on performance or ancestance under reservation of rights does
not apply to the sitgations contemplaied here in which payment is made In due
eourse under the conirast and the buyer need not pay “under protest” or the like
I order to presevve his righis as to defects discovered upon inspection.

8. This section applies fo cases in which the contract requires payment before
ingpection either by the express agreement of the parties or by reason of the
effect in law of that contract, The present section must therefore be considered
in conjunction with the provision on right to inspection of gouods which sets forth
the instances in which the buyer is mot entitled to inspeetion before payment.

Cross References:

Polnt 4: Axticle &,

Point 5: § 1-207,

Point §: § 2-513{3).
Definitional Cross References:

“Buyer”. § 2-143,
“Conform”™, § 2-108.
“Contract”. 1-201,
“Financing agency”. § 2104,
“Goods”, § 2-105,
“Remedy”. § 1-201.
“Rights”, §1-201.

VIRGINIA ANNOTATIONS

Prior Statnfes: None, ‘

§ 2-513. Buyer’s Right to Inspection of Goods. {1} Unless otherwise
agreed and subject to subsection (3}, where goods are tendered or delivered
or identified to the contract for sale, the buyer has a right before payment
or acceptance to inspect them al any reasonable place and time and in any
reasonable manner. When the seller is required or authorized to send the
goods to the huyer, the inspection may be after their arrival,

(2) Expenses of inspection must be borne by the buyer but may be
recovered from the sefler if the goods do not conform and are rejected.

{3) Unless otherwise agreed and subjeet to the provisions of this
Article on C.IF. contracts (subsection {8) of § 2-821), the buysr is not
entitled to inspect the goods before payment of the price when the con-
traet provides

{3) for delivery “C.0.D.” or on other like terms; or

(b} for payment against documents of title, except where such pay-
ment is due only after the goods are to become available for inspection.

(4) A place or method of ingpection fixed by the parties is presumed
to be exclisive but unless otherwise expressly agreed it does not postpone
identification or shift the place for delivery or for passing the risk of loss.
If compliance becomes impossible, ingpection shall be as provided in this
section unlesg the place or method fixed was clearly intended as an in-
dispensable condition failure of whieh avoids the contraet.
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COMMENT: Prior Uniform Staintery Provision: § 47({2), {3}, Uniform Sales Act.
Changes: Rewritten, Subsections {(Z) and {2} being new.

Purposes of Changes and New Matter: To eorrespond in substance with the prior
uniform statutory provision and to inecrporate in addition some of the results
of the better case law so that:

1. The buyer iz entitled to inspect goods ss provided in subsection {1} unleag it
hag been otherwise sgreed by the parties. The phrase “wunless otherwise agreed”
is intended prineipally to cover such situations ss those outlined in subsections
{2) and (4) and these i which the agreement of the pariies negates inspection
hefare tender of delivery. However, no agresment by the parties can digplace
he entire right of inspection except where the contrast is simply for the sale
of “this thing.” Even in 2 sale of boxed goods “as ig” inspection is a right of
the buyer, since if the hoxes prove to coniain some other merchandise altogether
the price can ba recovered back: nor do the mitations of the provision om effect

of acceptance arply in such a case.

2. The buyer’s right of inspection is availabie to him upon tender, delivery or
appropriation of the goods with notice to him. Since inspection is svailable to
him on tender, where payment is due against delivery he may, unless otherwise
agreed, make his inspection before payment of the price. It is alss available
to him after receipt of the goods and s0 may be postponed after receipt for a
reasonabie time. Iailurs fo inspect before payment does not impair the right
t3 inspect after receipt of the goods unless the case falls within subsection {(4)
on agreed and exciusive inspection provisions. The right to inspect goods which
have heen appropriated with notice io the buyer holds whether or not the sale
wag by sample.

3. The buyer may exercise his right of inspection at any reasonable time or place
and in any reasonable mammer. Ii is not necessary thal he select the most appro-
priste time, place or manner to inspect or that his selection be the customary
one In the trade or loeality. Any reasonable time, place or manner s gvailable
te him and the reasonableness wiil be determined by trade usages, past practices
between the parties and the other circumstances of the ease.

The last sentence of subsection {1} makes it clear that the place of arrival of
shipped goods is a reasonable place for thair inspection.

4, Expenses of an inapection made to satisfy the buyer of the seller’s performance
must be assumed by the buyer in the first instanee, Since tha ryle provides more-
ly for nn allocation of expense there is no poliey fo prevent the parties from pro-
viding otherwige in the agreement. Where the buyer would normaily bear the
expenses of fhe ingpection bul the goods are rightly rejected becauss of what
the inspection reveals, demonstrable and reasonable costs of the inspection are
part of his ineidental damage caused by the seiler’s bresch.

5. Jn the case of payment againgt documents, sabsection {3) requires pavment
before ingpection, since shipping documents against which payment is to be made
wili commeoniy arrive and be fendered while the goods ave still in transit. This
Article recognizes no exception in any peculiar case in which the gosds happen
to arrive before the documents. However, where by the agresment payment
ig to await the arrival of the goods, inspection before payment becomes proper
gince the goods are then “available for inspection”

Whers by the agreament the documents are to be held until arrival the buyer is
entitled to inspect befors payment since the goods are then “available for in-
speetion”. Preof of usage i3 not necessary to establish this right, hut if inspee.
tion before payment is digputed the conlrary must be established by usage or
by an explicit contract ferm to that effeet.

For the same reason, that the goods are available for inspection, 3 term calling
for payment against storage documents or a delivery order does net nermaliy
bar the buyer's right to ipzpection bsfore payment under subsection {3} {b). This
result is reinforced by the buyer’s right under subsection (1) to inspect goods
which have been appropriated with notice to him.

8. Under subsection (4) an agreed place or method of inspection iz generally
held to be intended a3 exclusive. However, whers compliance with sneh an agreed
ingpection term becomes impossible, the guestion i3 basgically one of intention.
H the parties clearly intend that the method of imspection nomed is to be 3
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necessary condition without which the entire deal is to fail, the contract is at an
end ¥ that method becomas Impossible, On the other hand, if the partiss merely
seek fo indicate a convenient and reliable method but do not intend o give up
the deal in the event of its fmilure, any reasomabie method of inspsction may be
substituted under this Articie.

Since the purpose of an agreed place of inspection is cnly to make aure at that
point whether or not the goods will be thrown bael, the “exciusive” feature of
the named place is satizfied under this Article if the buyer's failure fo inspect
theve ig held to be an aeceptance with the knowledge of such defects as inspec-
tion would have revealed within the section on walver of buyer's objections by
fallare to psrticularize. Revocation of the acceptance is limited to the situations
stated in the sectiom pertaining fo that subjeet. The reasonsble time within
which to give notice of defects within the sechion on netiee of bresch begins to
runt from the point of the “sceeptance.”

7. Clauses on time of inspeetion are commonly clauses which iimit the time in
which the buyer must inspect and give notice of defects. Such clauses are there
fore zovernad by the section of this Article whichk requires that seck a time
limitation must be reasonabls,

8. Ingpection under this Article is nok ts be regarded as a “condition precedent
to the passing of title” go that risk uniil ingpeetion rewains on the seiler. LUnder
subsection (4) such an appreach cannot be sustained. Issues betwsen the buyer
and seller are settled in this Article almost whoily by specizl provisions and mot
by the technical determinstion of the lecus of the title. Thus “inspection as a
condition to the passing of title” becomes 1 coneept almost without meaning.
However, in peculiar grcumstances inspection may still have some of the conge-
quences hitherte sought and obtained under that concept.

4. “Ingpection™ under thig section has fo do with the buyer's check-up m whether

the seller’s performance is in acordance with a contract previcusly made and is

not {0 be confused with the “examination® of the goods or of 2 sample or model

gﬁ them at the time of contracting which may affect the warranties involved in
e econtract.

Croag Referenees:

Generally: §§ 2-310(b}, 2-321{3) and 2-608(1) (b).
Point 1: § 2-607.

Point 2: §§ 2-501 and 2-502.

Paint 41 § 2.715.

Point 5: § 2.321(3),

Doint 6: £§ 2-806 to 2-608.

Point 7: § 1-204.

Point 8: Comiment to § 2-401.

Point 9: § 2-316(23 (k).

Definiticnal Crosa References:

“Huyer”. § 2.103.
*Conform”, & 2-108.
“Contract”, 1-261.
“Contract for sale”. § 2.106.
“Dovument of title”. § 1201
“Goods™. § 2-105.

“Party”. § 1-201.
“Pregumed”. § 1-201.
“Reasonable time”, § 1-204.
“Rights”, § 1-201.

“Beller”. § 2-103.

“Send”, § 1-201.

“Term®. 1-201.

VIRGINIA ANNQTATIONS
Prior Statutes: None.
Comiment: This section ia Ip seeord with Rosenbaum Hardware Co. v. Faxton
Lumiber Co., 124 Va. 348, 353-55, 87 S.E. 734 {1919), in giving the buyer a right of

inspection after arrival of goods which the seller Is required or authorized to
send to the buyer.
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§ 2-514. When Docaments Deliverable on Acceptance; When on Pay-
ment. Unless otherwise agreed documents against which a draft is drawn
are to be deliverad to the drawee on acceptanee of the draft if it is payabie
more than three days after presentment; otherwise, only on payment.

gﬂMMENT: Prior Uniform Statutery Provision: § 41, Uniform Bills of Ladiog
st

Changes: Rewritien.

Purposes of Changes: To make the provision one of general application so that:
1. It covers any document against which & draft may be drawn, whatever may
be the form of the document, snd applies to interpret the action of a seller or
consignor ingofar as it may affect the rights and duties of any buyer, consignee
or finsncing agency cohverned with the paper. Supplementary or corrssponding
provisiens are found in §§ 4-508 and B-112.

2. An “arrival” draft is a2 sight draft within the purpose of this section.

Cross Heferences: .
Point 1: See §§ 2-502, 2-B0%(2), 2-507(2), 2-518, 2.513, 2-607 concerning pro-
tection of rights of buyer and seller, and 4-503 and 5-112 on delivery of docu-
ments. :

Definitional Cross Referenees:

“Delivery”, § 1-201,
“Draft”. § 3-104.

VIRGINIA ANNOTATIONS

Prior Statutes: None.

§ 2.515. Preserving Evidence of Goods in Dispute. In furtherance of
the adjustment of any claim or dispute

{a) either party on reasonable notification to the other and for the
purpose of ascertaining the facts and preserving evidence has the right to
inspect, test and sample the goods including such of them as may be in
the possession or control of the other; and

(b) the parties may agree to a third party inspection or survey to
determine the conformity or condition of the goods and may agree that
the findings shall be binding upon them in any subsequent ltigation or

adjustment.
COMMENT: Prior Uniform Statutery Provision: None.

Purposes: 1, To mest certain serious problems which arise when there is a dis-
pute as to the guality of the poods and thereby perhaps to aid the parties in
reaching 2 settlement, and to further the use of devices which will promote cer-
tainty as to the condition of the goods, or at least aid in preserving evidence of
their condition.

2. Under paragraph (a), to afford sither party an opportunity for preserving
evidenee, whethex or not agreement hag heen reached, and thereby to reduce un~
certainty in any litigation and, in turn perhaps, to promoete agreement.

Paragraph (a) does not conflict with the provisions on the seller's right to resell
rejected goods or the buyer’s similar right. Apparent conflict between these
vrovisions which will be suggested in certain circumstances ia te be resoived by
requiring prompt action by the parties. Nor does paragruph (8) impair the
effect of & term for payment hefore inspection. Short of such defects as amount
to fraud or subgtaniial failure of consideration, non-conformity is neither an
exeuse nor a defense to an action for non-acceptance of documents, Normally,
therefore, until the buyer has made payment, inspeeted snd rejected the goeds,
there iz no oceasion or use for the rights under paragraph {a).
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" 8. Under paragraph {b), te provide for third party inspection upon the agree-
ment of the parties, thereby opening the deor to amicable adjustments based upen
the findings of such third parties. :

The use of the pbrase "eonformity or condition” makes it clesr that the parties’
agreement may range from a complefe settlement of all aspectas of the dispute
by a third party to the use of a third party merely to dstermine and record the
condifion of the goods so that they can be resold or used to reduce the stake
in controversy. “%onfarmiﬁy”, at one end of tbe seale of pussible issues, includes
the whole guestion of interpretation of the agreement and its legal effect, the
state of the goods in regard to quality and econdition, whether any defzctz are
due o faetors which operate at the risk of the buyer, and the degree of non-con-
formity where that may be material. “Condition”, at the vther end of the scale,
inchides nething but the degree of damape or deterioration which the goods
ghow, Paragraph (b} is intendsd to reach any point in the gamut which the
parties may agree upon.

The prineiple of the section en reservation of rights rzinforces this paragrapli in
simplifying such adjustments as the parties wish to make in partial gettiement
while reserving their rights as to any ipu:rther points. Paragraph (b} alse supgests
the use of arhitration, where desired, of any points left open, but nothing in this
section is intended to repesl or amend any staiute governing arbitration, Where
any queation arises as to the extent of the parties’ agresment under the pars-~
graph, the presumption should he that it was meant to extend only te the rela-
tien betwoen the contract deseription and the goods as delivered, since that ia what
& craftaman in the frade would normally be expected %o report mwpon. Finally,
a written and anthentieated report of inspection or tests by a third party, whether
or not sampling has heen practicable, iy entitied to he admitied as evidence under
this Act, for it is a third party document.

Cross References:

Point 2: §§ 2-513(3), 2706 and 2.711{2) and Asticle .
Point 3: §§ 1-262 and 1-207.

Definitional Cross References:

“Conform”, § 2-106.
“Gouds™ § 2-106.
“Notification”. § 1-20L
“?my”, § 1_2{}1.
VIRGINIA ANNOTATIONS

Prior Biatutes: None.

PART 6
BREACH, REPUDIATION AND EXCUSE

§ 2-601. Buyer's Rights on Improper Delivery. Subject to the pro-
visions of this Article on breach in installment sontracts (§ 2-612) and
uniess otherwise agreed under the sections on contractual hmitations of
remedy (§§ 2718 and 2-719), if the goods or the tender of delivery fail in
any respect to conform fo the contract, the buyer may

{a) reject the whole; or
{b) accept the whole; or

{¢} accept any commercial unit or units and reject the rest,
COMMENT: Prier Uniform Statutory Proviston: No one general equivalent pro-

vision but numerous provisions, dealing with situatons of non-conformity where
buyer may accept or reject, including £% 11, 44 and 69(1}, Uniform Sales Act,

Changes: Partial acceptance in good faith is reeopnized and the bhuyer's reme-
dies on the contract for breach of warranty and the Ifke, where the buyer has
returned the goods after transfer of title, are no longer barred.
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Purpases of Changes: To make it clear that:

1. A buyer aceepting a non-conforming tender is not penalized by the loss of
any remedy otherwize open to him. This policy extends o cover and regulate
the aeceptance of a part of any lot improperly tendered in any case where the
price can reasonably be apportioned. Fartial acceptance is_permitted whether
the part of the goods aceepted conforms or net. The only limitation on partial
acceptance is that good faith and commercial ressonzbleness must be used to
aviid ondwe impairroent of the value of the remaining portion of the goods.
This is the reason for the insistence on the “commercial unit” in paragraph (c).
In thiz respect, the test i3 not omly what unit has been the basis of contract,
but whether the partial aceeptanes produces so materially adverse an effect on
the remainder as to constitute bad faith,

2, Aeceptanee made with the knowledge of the other party is final, An original
refusal to accept may be withdrawn by a later aeceptance if the szeller bas
indicated that he is holding the tender open. However, if the buyer attempés to
accept, either in whole or in part, after his original rejection has camsed the
seller to arrange for other dispesition of the goods, the buyer must answer for
uny ensuing damage sinee the next section provides that any exercise of owner-
ship after rejection is wrongful as against the sellar. Further, he iz lable even
though the seller may choose to treat his action as aceeptance rather than com-
version, since the damage flows from the misleading notice. Snch arrangements
for resale or other disposition of the goods by the seller must be viewed as
within the nermal contemplation of a buyer who has given notice of rejection.
However, the buysr's attempis in good Faith to dispose of defective goods where
the seller has failed o give instructions within a reasonable time are not te be
regarded Zg an acceptance.

Cross References:
§§ 2-602(2)(a), 2-612, 2-T18 and 2-719.

Definitional Cross References:

"Buper”, § 2-108.

“Commercial unit®. § 2-105,
“Conform', § 2-108,
“Contract”. § 1-201,

“Goods”. § 2-105.

“Ingtallment contract™, § 2-612
*Rights”, § 1-201,

VIRGINIA ANNOTATIONS

Prior Statutes: None.

Cammeant: To the extent that this seetion permits = buyer to aceept any com-
mereizl wait of noneonforming goods and to reject the rest, the UCC is ¢ontrary
to Virginia law as broadly laid down in Charles Syer & Co. v. Lester, 118 Va.
541, b4b-48, 82 S.E. 122 (1914). In this case the vourt said that if the buyer
knows of the monconformity of the goods he must either meject the whele or
aceept the whole under protest and bring an action for damages, and that he has
no right te sccept part and to reject the remainder. PFurthsrmore, the court
gaid thal an acesptance of a part of & shipment imples an agreement to accept
the whole, In this casze the buyer had actually taken possession of sl the goods,
sold part of them, and then sndeavored to return those remaining on the ground
that they were nonconforming. Later Virginia cases, however, have seemed to
limit the rule. It was held inapplicable where -the buyer zecepied part of the
nonconforming goods in the belief that the nonconformity arose from the buyer's
own failure to make a timely ingpection and aecceptance. Rennolds v, Avery,
132 Va. 335, 340-41, 111 S.E. 122 {1922). The rule ig also inapplicable whete
the seller agrees to taks back nonconforming goods. Lamborm & Co. v, Bristsl
Grorery Co., 140 Va. 77, 81-22, 124 3.E. 184 (1924). The rule was alse held not
applicable where the buyer had accepied a part in order to avoid litigation.
Gibpey & Co. v. Arxiington Brewing Co., 312 Va, 117, 121.22, 70 8.5, 487 {1917).
Pettibone Wood Manufaeturing Co. v Pioneer Construction Co., 208 Va, 153,
159-60, 122 S.E.2d 885 (1861}, held that in 2 sale on approval, am acceptance
of g;mconforming goods is final—the buyer must either zecept or reject the
gonda.
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§ 2-602, Manner and Effect of Rightful Rejection. {1) Rejection of
goods must be within a reasopable time after their delivery or tender. It
is ineffective unless the buyer seasonabiy notifies the seller.

(2) Subject to the provisions of the two following sections on rejected
goods (§§ 2-603 and 2-604),

{a) after rejection any exercise of ownership by the buyer with
respect to any commercial unit is wrongful as against the seller; and

{b) if the buyer has before rejection taken physical possession of
goods in which he does not have 3 seeurity interest under the provisions
of this Article (subsection (3) of § 2-711), he is under a duty affer rejec-
{ion to hold them with reasonable care at the seller’s disposition for a time
guificient to permit the seller to remove them; hut

{¢) the buyer has no further obligations with regard to goods right-
fully rejected.

{8) The seller’s rights with respect to goods wrongfully rejected are
%‘g"f{?gg} by the provisions of this Article on Seller’s remedies in general

COMMENTY: Prior Uniform Siatutory Provigion: § 50, Uniform Sales Aen,
Changes: Rewriiten.

Purposas of Changes: Teo make if clear thai:

1. A tender or delivery of goods made pursuant to 2 contract of sazle, even
though wholly nen-conforming, requires affirmative action by the buyer to aveid
aceeptanee. Under subsectlon (1}, thevefors, the buyer is given a ressomable
time o notify the seiler of his rejection, but without such seasonable nolification
his rejection is ineffactive. The sechons of this Article dealing with inspection
of goods must be read in conmection with the buyer's reasonabie time for action
under this subseetion. Contraet provisions limiting the time for rejection fail
within the rule of the section on “Time™ and are effeciive if the thme sei gives
the buyer a reasonable time for discovery of defects. What consiitutes a duae
“notifying” of rejection by the buyer to the seller is defined in § 1-20L

2. Subsection (2) lays down the normal duties of the buyer upon rejection,
which fow from the relastionship of the parties. Beyond hiz duty to hold the
goods with reasonable cure for the buyer’s disposition, this section centinues
the policy of pricr uatform legisiation in generally relieving the buyer from any
dusies with respect to them, except when the circumstances impose the limited
shilgation of salvage upon him under the next section.

3. The present gection applies only to rightful rejection by the buyer. If the

saflery hag made a tender which in all respects conforms to the conbract, the

buyer hax & positive duty to aceept and his failure to do so comstitutes a “wrong-

ful rejection” which gives the seller immediate remedies for breach.  Sub-

section (3} is ineluded here fo emphasize the sharp distinetion betwsen the

gjez:gian of an improper tender and the non-aceeptance which ig a breach by
e buver.

4. The provigions of this section are to be appropriafely lmited or modified
when 3 negotiation is in process.
Cross References:

Point 1: §§ 1-201, 1-204(1} arnd (3}, 2-512{2), 2-513{1} and 2-608{1){h).
Boint 20§ 2-803(1),
Point 3: § 2-T03.

Dedinitional Cross Refsrences:

“Buyer”, § 2-103.
“Lommercial wnit™, § 2-105.
“Goods”. § 2-105,
“Blerchant”, § 2-104.
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“Hotifies”, § 1.201,
“Reasonable time”, § 1-204.
“Rermedy™, § 1-201.
“Rights”, § 1-20L
“Seasonably”. § 1-204.
“Security interest”. § 1-20L
“Beller”, § 2-104.

VIRGINIA ANNOTATIONS

Prior Statutes; None.

§ 2-603. Merchant Buyer's Duties as o Rightfully Rejected Goods.
{1) Subject to any security interest in the buyer (subsection (3) of § 2-
711}, when the seller has no agent or place of business at the market of
rejection a merchant buyer is under a duty after rejection of goods in his
possession or control to follow any reasonable instructions received from
the seller with respect to the goods and in the absence of such instructions
to make reasonable efforis to sell them for the seller’s account if they are
perishable or threaten to decline in value speedily. Instructions are not
reasonable if on demand indemnity for expenses is not forthcoming.

{2) When the buyer sells goods under subsection (1), he is entitied
to reimbursement from the seller or ont of the proceeds for reasonabie ex-
penses of caring for and selling them, and if the expenses include no selling
commission then {¢ such cormmissgion as is usual in the trade or if there is
none to a reasonable sum not exceeding ten per cent on the gross proceeds.

(3 In complying with this section the buyer is held onily to good
fguth and good faith conduct hereunder is neither acceptance nor conver-
gion nor the basiz of an action for damages.

COMMENT: Prior Uniform Statutery Provision: None.

Purposes: 1. This section recognizes the duty imposed upon the merchant buyer
by good faith and commercial practice o follow any Teasonable instructions of
the seller as to reshipping, stering, delivery to a third party, resefling or the
like. Subaection (1) goes further and extends the duty to inclade the making
sf reasonable efforts fo effect a salvage sale where the value of the goods is
;;hreatene{i and the seller's instructions do not arrive in time to prevent serious
0E8.

2. The Iimitations on the buver's duty o resell under subsection (1) are to he
iiberally construed. The huyer’s duty to resell under this section arises from
commereial necessity and thos is present only when the seller has “no agent or
place of business at the market of rejection”. A financing agem‘:y which iz
acting in behslf of the seller in handling the documents rejected by the buyer
is sufficlently the seller’s agent to ift the burden of salvage resule from the
huyer. {See provisions of §§ 4-568 and 5-112 on bank’s duties with Tespect to
rejected documents.) The buyer's duty to resell is extended only fo goods in
his “pozsession or zontrsl”, hut these sre intended as words of wide, rather than
narrow, import. In effect, the measure of the buyer’s “contrsl” is whether he
ean practicably effect conirel without undue eommercial burden.

3. The expleit provisions for reimbursement and compensation te the buyer in
subsection (2} are applicable and necessary enly where he is not aciing under
instractions from the seller. As provided in subsection (1} the seller’s instrue-
tions te be “reasonanble” must on demand of the buyer include indemnity for
EXpenses.

4, Sinee this section makes the resale of perishable goods an affirmative duty
in conirast to a mere right te seil a5 under the cose law, subsection (3) makes
it elear that the buyer 15 liable only for the exercise of good faith in determining
whether the value of the goods i5 sufficiently threatemed to justify a quick resale
or whether he has waited a sufficiens length of time for mmstruciions, or what a
reasonable means and place of resale is.

155



5. A buyer who fails to make a salvage sale when his duty % do so under
thizs section has arizen is subject to damages pursuant to the section on liberal
admimstration of remedies.

Cross References:

Point 2: §§ 4-502 and 5-112,

Point 5: § 1-106, Compare generally § 2-708.
Definitional Cross References:

“Buyer”. § 2-108.

“Good faith™ § 1-201.

“Goods”. § 2-108,

“Merchant®. § 2-104.

“Becurity interest”. § 1-201.

“Seller”. § 2-108.

VIRGINIA ANNOTATIONS
Prior Statutes: None,

§ 2-604. Duyer’s Options as to Salvage of Rightfully Rejected Goods.
Subject to the provisions of the immediately preceding section on perish-
ableg if the seller gives no instructions within a reasonable time afler
notification of rejection the buyer may store the rejected poods for the
seller's account or reship them to him or resell them for the seller’'s account
with reimbursement as provided in the preceding section. Such aetion is
not acecaptance or conversion.,

COMMENT: Prior Uniform Sitatutory Provision: None.

Purposes: The basic purpose of this section is twefold: on the one hand it afms
at reducing the stake in dispute and on the other st avoiding the pinning of 2
technicsl “acceptancs™ on a2 buyer who hag taken steps towards realization on
or preservalion of the goods in mood faith. This section is essentially a sulvage
section and the buyer's right fo act under it is conditioned upon (1) nen-
eonformity of the goods, {2) due notification of rejection to the seller under the
section on manner of rejection, and (3) the absence of any instruetions from
the seller which the merchant-buyer has z duty te follow under the preceding
section.

This seetion iz designed te uccord all rensoanble leeway fo a rightfuily rejecting
buyer acting in good faith. The listing of what the bayer may do in the absence
of instruetions from the seller iy intended to be not exhaugtive but merely Hlustra-
tive. This is not a “merchant’s” section and the options are pure options given to
merchant and non-mevchant buyers alike. The merchant-buyer, however, may in
some instances be under a duty rather than an option to resell under the provigions
of the precsding section. . ’

Cross Beferences:
£% 2-602(13, and 2-603(1) and 2-T08.

Definitional Cross References:

“Buyer”, § 2103,
“Notifeation® § 1201,
“Rensonable time™. § 1-204.
“Beller”. § 2-103.

VIRGINIA ANNOTATIONS
Prior Statutes: None.

§ 2-605. Waiver of Buyer's Objections by Failure to Particularize.
(13 The buyer's failuve i siate In connestion with rejection z particular
defect which 1s ascertainshle by reaszonabie inspection precludes ivdm from
relving on the unatated defect {o justify rajection or o establish breach

{a) where the seller could bave euved it if stated seasonably; or
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(b} between merchants when the seller has after rejection made a
request in writing for a full and final written statement of all defects on
which the buyer proposes to rely.

{2) Payment against documents made without reservation of rights
precludes recovery of the payment for defects apparent on the face of
the documents,

COMMENT: Prior Uniform Statutory Provision: None.

Purposes: 1. The present section rests upon s policy of permitting the buyer to
give o quick and informal notice of defeets in a tender without penalizing him for
omissions in hiz statement, while at ths same time protecting a seller who is
reasonably misled by the bayer’s failure to state curable defects :

2. Where the defect In a tender iz one which could have been cured by the
seller, 2 buyer who merely rejects the delivery without stating his objections e
it ig probably acting in commercial bad faith and sesidng to get out of a deal
which hasg become unprofitable. Subsection (1){a}), following ihe general. policy
of this Article which looks to preserving the deal wherever pessible, therefore
insists !&hat the seller's right fo corpect his tender in such cireumstances he
protected.

4. When the time for cure is past, subsection (1) (b} makes it pisin that a seller
iz entitled upon request to & final statement of objections upon which he can
rely, What is needed is that he make clear to the buyer exaetly what is heing
sotight. A formal demand under paragraph (b} will be sufficlent in the ease of
a merchant-baysr,

4. Sabsection (2) appliss to the particular case of documents the same principle
which the seqtion op effects of acesptance applies to the case of gueds. The
matier {3 dealt with in this section in terms of “walver™ of objections rather
than of right to reveke seceptance, partly to aveld any cenfusion with the prob-
lems of zeceptance of geeds and partly because defects in documents which are
net taken as grounds for rejecticn are generaily minor ones. The only defects
concernied in the present subseetion are defects in the documents which are
apparsnt on their face, Where payment is required against the documents they
must be inspseted before payment, and the payment then constifutes accepiance
of the documents. Under the section dealing with this problem, such ascepiance
of the documents does not eonstitute an acceptance of the goods or Impair any
options or remedies of the buyer for thelr improper delivery. Where the docu-
ments are delivered without requiring such contemporary action as payment
from the buyer, the reason of the next section on what constitutes sccepiance
of poods, appiies. Their acceptance by non-objection ig therefore postponed until
after a reasonable time for their inspectien. In either situation, however, the
buyer “waives” only what iz spparest on the face of the decuments.

Cross Beferences:

) Point 2: § 2-308,
Point 4: §§ 2-512(2), 2-606{1){b}, 2-607(2).

Definitional Cross Beferences:

“Between merchants”. § 2-104.
“Buyer”. § 2-104

“ZBeasonably®. § 1-204.

“Selley™, § 2.103,

“Weriting® and *written®. § 1201

VIRGINEA ANNOTATIONS

Prior Siatuées: None.

Comment: The doelrine of waiver has been given a somewhat wider application
in Virginian than has been provided for in this section. Fielding v. Robertson,
141 Va, 128, 132-33, 126 S.H. 231 (1928), indicated that the statement of one
ground of oblzction is & waiver of the tender on all other groands that eould
have been given, but were not. ‘The case actually held that a refussl of tender
on the ground of delay in delivery was not a walver of a deficiency in the
cuantity sinee this deficiency could not have been known at the time of the

tender,
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§ 2-606. What Constitutes Acceptance of Goods. (1) Acceptance of
goods occurs when the buyer

) (a} after a reasonable opportunity te inspect the goods sigmifies fo
the seller that the goods are eonforming or that he will take or retain
them in spite of their non-conformity; or

{h) fails to make an effective rejection (subsection (1) of § 2-602},
but such acceptance does not occur until the buyer has had a reasonable
opportunity to inapeet them; or :

‘{c} does any act inconsistent with the seller's ownership; but if sgzch
%ct ﬁs; wrongful as against the seller it is ap acceptance only if ratified
v him.

{2) Acceptance of a part of any commercial unit is acceptance of
that entire unit, '

COMMENT: Prior Uniform Statutory Provision: § 48, Uniform Sales ek

Changes: Rewritien, the qualification in paragraph (¢} and subsection (2) being
new; otherwise the general peliey of the prior legislation is continued.

Purposes of Changes and New Matier: To make it clear that:

1 Under this Ariicle “aceeptance” as applied to goods means that the buyer,
pursuant to the coniract, takes particular goods which have been appropriaied to

+ the ¢ontract ag his own, whether or not ne is obligated to do so, and whether
Re does so by words, action, or slience when it iz time to speak. If the goods
conform to the contract, accepiance amounts oniy {0 the performance by the
hayer of one part of his legal obligation,

2 Under this Article acceptance of goods is always acceptance of identified
goods which have been appropriated o the confract or are appropriated by the
contract, There is no provision for “accepionee of title" apart from accepiance
in general, since acceptance of title is not material under this Articie o the
detziled rights and duties of the parties. {(See § 2-101). The refinements of the
older law between aceepiance of goods and of title become umnercessary in view
of the provisions of the sections on effeet and revoestion of acceptance, on
affects of identification and on yisk of loss, and those sections which free the
seller’s and buyer's remedies from the complications and confusions caused by
the question of whether title has or has not passed to the buyer before breach.

3. Under payagraph {a}, payment made after tender is always one circumsiance
tending o signify acceptance of the goods but in Hself it can never be more
than one cireumstance and iz not conclusive. Also, a conditicnal communica-
tion of acceplance always remaiss subject to its expressed conditions.

4. Under paragraph {c), any getion taken by the buver, which iz inconsistent
with his claim that he hus rejected the goods, constitufes an acceptance. How-
ever, the provisions of paragraph (¢} are subject to the sections dealing with
rejection by the buysr which permit the buyer to take certain actions with
respect to the goeds pursnant to his optiens and duties imposed by those
sectiong, without eFarting an acceptance of the goods. The second clause of
paragraph {e} modifies scme of the prior case law and makes it clear that
“accepiance” in law based on the wrongful act of the accepior {§ acceptance
‘only as agzingt the wrongdoer and then only at the option of the party wronged.

In the same muanner im which a buver ean bind himself, despite his insisrence
that he is rejecting or has relected the goods, by an act inconsistent with the
seller’s ownership uxder parsgravh {¢}, he can cbligate himself by a communi-
cation of arceptance despite o prier rejection under paragraph (a). However, the
gections on buver’s righis on improper delivery and on the offeet of righiful
reiention, make it clsar thad after he once rejects a fender, varsgranh {(a) doss
not operate in faver of the buyer uniess the seller has re-tendered the goods
or has taken afirmative acvon indienting that he is holding the lender open.
See also Cogrment 2 e § 2-601.
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5. Subsection (2) supplements the poliey of the section on buyer’s rights on
improper delivery, recognizing the validity of a partial acceptance but insisting
that the buyer exercise this right only as to whole commercial units,

Cross References:

Point 2: §§ 2-401, 2-509, 2-510, 2-607, 2-608 and Part 7.
Point 4: §§ 2-601 through 2-804.
Point 6: § 2-601.

Definitional Cross References:

“Buyer”. § 2-103.
“Commereial unit”. § 2-105.
“Goods”, § 2-105.
“Seller”. § 2-103.

VIRGINIA ANNOTATIONS

Prior Statutes: None.

Comment: Subsection 2-606(1){a) is in accord with Rosenbaum Hardware Co.
v. Paxton Lumber Co., 124 Va, 346, 353-55, 97 S.E. 784 {1919), in holding that
a buyer does not accept goods uniil he has had a reasonable opportunity to

inspect the goods.

§ 2-607. Effect of Acceptance; Notice of Breach; Burden of Estab-
lishing Breach After Acceptance; Notice of Claim or Litigation to Person
Answerable Over. (1) The buyer must pay at the contract rate for any

goods accepted.

{2) Acceptance of goods by the buyer precludes rejection of the goods
accepted and if made with knowledge of a non-conformity cannot be re-
voked because of it unless the acceptance was on the reasonable assump-
tion that the non-conformity would be seasonably cured but acceptance
does not of itself impair any other remedy provided by this Article for

non-conformity.
(3) Where a tender has heen accepted

(a) the buyer must within a reasonable time after he discovers or
should have discovered any breach notify the seller of breach or be barred
from any remedy; and

(b) if the claim is one for infringement or the like (subsection (3)
of § 2-312) and the buyer is sued as a result of such a breach he must so
notify the seller within a reasonable time after he receives notice of the
litigation or be barred from any remedy over for liability established by
the litigation.

(4) The burden is on the buyer to estabhsh any breach with respect
to the goods accepted.

(5) Where the buyer is sued for breach of a warranty or other obli-
gation for which his seller is answerable over

(a) he may give his seller written notice of the litigation. If the
notice states that the seller may come in and defend and that if the seller
does not do so he will be bound in any action against him by his buyer by
any determination of fact common to the two Litigations, then unless the
seller af::cler seasonable receipt of the notice does come in and defend le is
so bound.

(b} if the claim is ocne for infringement or the like {subsection (8)
of § 2-312) the original seller may demand in writing that his buyer turn
over to him control of the litigation including settlement or else be barred
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from any remedy over and if he also agrees to bear all expense and fo
satisfy any adverse jndgment, then unless the buyer after seasonable re-
ceipt of the demand does turn over conircl the buver is so barred.

(6) The provisions of subsectiong (3), (4) and (5} apply to any obli-
gation of a huyer to bold the seller harmless against infringement or the
like (subsection (3) of § 2-312).

COMMENT: Prior Uniform Siatutory Provision: Subsection (1y—§ 41, Uniform
Sales Act: Bubsections {2) and {&}—§§ 49 and 69, Uniform Sales Act.

Changes: Bewritten.

Purposes of Changes: To continue the prior basie policies with respeel to
acceptance of poods while making a number of wminor though matarial changes
in tbe interest of simplicity and commercisl convenience 3o thaf:

1. Under subsection (1), onee the buver accepts 2 tender the seller acquires a
right t¢ its priee on the contract terms. In cases of partlal acceptance, the
price of any part asecspied is, If posaible, to be veasonably apportioned, using
the type of apportionment familiar to the courts in guanium wvalebat ¢ases, to be
determined in terms of the “contract rate,” which is the rate determined from
the bargain in fact {the agreement) after the rules and policies of this Artiele
have been brought to bear .

2, Under subsection (2) acceptance of goods precludes their subsequent rejec-
tion. Any return of the goods thereafter must be by way of reveeation of
geeepiancs under the next section. Revoration is unsvallable for a non-conformity
known to the buyer at the iime of aeceptance, except where the buyer has
agi:e‘pted cén the reasonable assumption that the non-confermity would be season-
ably cured. -

8, All other remedies of the buyer remain unimpaired under subsection (2).
This is intended to include the buyer’s full rights with respect to futore ingrali-
menis despite his acceptance of any earlier non-conforming instaliment.

4, The time of notification iz 1o be determined by applving commercial standards
to o merchant buyer. “A reasonsble time” for netification from a retail con-
sumaer is to be judgped by different standards so that in his case it will be ex-
tended, for the rule of requiring notification iz designed to defeat commercizl
bad faith, not to deprive a goed faith consumer of his remedy.

The content of the notification need merely be sufficient to let the seller know
that the transaction iz stili froubleseme and rmust be watched., There iz mo
reagon to require that the notification which saves the buyer's righis under this
gsection must include 2 clear statement of all the chisetions that will be relied
on by the buyer, as under the section covering stutements of defects upon reiec-
tion {§ 2-805). Nor is there reason for requiring the notification te be s ciaim
for damsges or of any threatened litigation or other zesort ¢ & remedy. The
notification which saves the buyer's rignts under this Articls need enly be such
a3 informs the seller that the fransaction is claimed to inveive a brezch, and
thus opens the way for normal settlement threugh negstiation.

5 Under this Article various beneficiarion sre given rights for Injuries sustnived
by them becanse of the seller’s breach of warranty, Bueh a beneficiary doss not
fall within the reason of the present section in regard to discovery of defects
and the giving of notice within 4 reasonable time after acceptance, since he has
nothing to do with zeceptance. Howsver, the repson of thiy section does asxtend
to requiring the benefielary to metify the seller that an injury has scegrred.
What s said above, with regard t¢ the exiended time for reasonable notifies-
tion from the lny consumer afier the injury is also applicable hers: but even
a beneficiary can be properly held to the use of good faith in notifying, once
he has had time to besome aware of the legal situation.

6. Subseetion {4} wnambiguously places the burden of proof fe esiablish breach
on the buyer after ageepiance. However, this rule becomes one purely of pro-
cedure when the tender accepted wag non-conforming and the buyer has given
the seller notice of breach under subsestion (3). For subsection {2} makes it
clear that acceptance leaves unimpaired the buyer's right to be made whole, and
that right ean be exercised by the buyer not only by woy of eross-claim for
damsages, but ziso by way of recoupment in diminution or extinction of the
price.
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7. Subsections (2)(b) and {5)(h) give a. warrantor agsinst infringement an
opportunity to defend or compromise third-party claims or be relisved of his
liability. Subsection (8){a) eodifies for all warrsnties the practice of vpucher
to defend. Corapars § 3-803. Subsection (8) makes these provisions applicable
to the buyer’s Hability for infringement under § 2-812,

8. All of the provisions of the present section are subject to any explicit
reservation of rights.

Cross References:

Paint 1: § 1-201.
Point 2; § 2-603.
Point 4: §3 1-204 and 2605
Point 5: § 2-818,

Paint 6: 2-717.
Point T: 8% 2-312 and 8-80%,
Point B: § 1-207.

Definitional Cross References:
“Burden of establishing™. § 1-201.
“Bayer™. § 2-103.

*Conform”, § 2-106.
“Contract”, § 1-201.
#Goopds”. § 2-105,
“Notifieg”. § 1-201.
“Reazonzble time™, § 1-204.
“Remedy”. § 1-20L.
“Seagonahly”, § 1-204.

VIRGINIA ANNOTATIONS
Prior Statutes; None.

Comment: Subsectlon 5(z) establishes rules for vouching in closely anslogous to
the provisions of § 18-2% of the Code of 1860, under which a prinecipal who knows
of the pendency of suit against his surety and fails to offer to defend such sait is
preciuded from later making any defanse to the claim of the surety whick he might
have made against the ereditor. Theugh akin fo it, the procedure thus established
does not constitute third party practice, because the person vouehed {n does not
become a party to the action and ne judgment can be rendered against him. It is
not therefore a legislative exception o Rule of Court 8:8.1.

§ 2-608, Revocation of Accepiance in Whole or in Part. (1) The
buyer may revoke his accepiance of a lot or commercial unit whose non-
conformity substantiaily impairs its valoe to him if he has accepted it

{a) on the reasonable assumption that its non-conformity would be
cured and it has not been seasonably cured; or

{b) without discovery of such pon-conformity if his acceptance was
reasonably induced either by the difficulty of discovery before aceaptance
or by the seller’s assuraneces,

(2) Revoeation of aceeptance must occur within a reasonable time
after the buyer discovers or should have discovered the ground for it and
before any substantial change in condition of the goods which is not caused
by their own defecis. It is not effective until the buyer notifies the seller
of it. = -

(3) A buyer who so revokes has the same rights and duties with re-
gard to the goods involved as i he had rejected them.

COMMENT: Prior Uniform Statutery Provision: § 63{1)} {d}, (2}, {4} and (5},
Uiniform Sales Actk.

Changes; Rewritten.
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Parposes of Changes: To make it clear that:

1. Altkough the urior basie policy is continued, the buyer is ne longer required to
elact between revocation of acceptance and recovery of damages for breach. Both
are now available to him. The non-aiternative character of the two remedies is
stressed by the terms used in the present secticn. The section no longer speaks
of “reseigsion,” a term capable of ambiguous application either to transfer of title
to the goods or to the conmtract of sale and susceptible also of confusion with
cancellation for cause of an exeruted or executory portion of the contract. The
remedy under this section is instesd referred fo simply as “revocation of accept-
ance' of goods terdlered under a contract for sale and Invelves no suggestion of
“clection” of any sort.

2. Bevoeation of acceptence iz possible only where the non-corformity sub-
stantially impairs the value of the goods to the bnyer, For this purpose the fest
is not what the seller had reason to know at the time of coniracting; the question
is whether the non-conformity iz suech as will in fact cause a substantial impair-
ment of value to the buyer though the seller had no advance knowledge as to
the huyer's particular eirenmstances,

3. “Assurances” by the seller usder paragraph (b) of subseetion (1) ecan rest as
well in the eircumnstances or in the contraet ag in exoplicit langnage used at the
time of dellvery. The reason for recognizing such assurances iz that they induce
the buyer to delay diseovery. These are the oniy assuranees involved in paragraph
{b). Explicit assurances may be made eithey in good fafth or bad faith. In either
casg any remedy accorded by this Article is available to the buyer under the ssc-
tion on remedies for fraud

4. Bubsection (2} requires netification of revoeation of aceeplance within a
reasonable time after discovery of the grounds for such revocation, Since this
remedy will be generally resorted to only after atbempts af adinstment have failed,
the reasonable time period should extend in most cuzes beyond the time in which
notification of breasch must he given, bevond the time for discovery of non-
conformity affer acceptance znd beyond the #ime for rejection after tendsr.
The pariies may by their agreement lmit the time for nofification under this
seetion, but the same sanctions and eonsiderations apply fo such agreements as
are discussed in the comment on manner and effect of rightfut refection

5. The eontent of the notice under subsection (2) is to be determined in this cage
as in others by congiderations of zood faith, prevention of surprise, and reasonable
adiustment. More will generally be necessary than the mere notification of breach
required under the preceding section. On the other band the requirements of the
section on waiver of buyer's cbiections do moet zpply here. The fact that quick
nofification of trouble iy desivebie afords good ground for being slow fo bind a
huyer by hig first statement. Following the peneral policy of this Article, the
requirements of the content of notification are less gtringent in the case of a non-
mexrchant buyer.

&, Under subsection {2} the prior policy is continued of sceking substantial justice
in regard to the condition of goods restored to the sefler. Thus the buyer may not
revoke his aecceptance if the gosds have materially deteriorated except by reason
of their own defects. Worthless goods, however, need not be offered back and
minor defeets in the articles reoiffered are to be disregarded.

7. The policy of the section allowing partial acceptance iz carried over into the
present section and the buyer may revoke his acceptance, in appropriate cases,
as to the entire lot or any commercinl unit thersof.

Cross Referonices:

Point 3: § 2781

Point 4: §§ 1-204, 2-602 and 2-607. -

Point §: §§ 2-605 and 2-807. .
Point 7: § 2-601.

Definitional Cross References:

“Buyar”, § 2-103.
“Commergial unit™. § 2-105.
“Conform®™. § 2-164.
“Conds”. § 24106,

“Lot?, § 2-105,

“Notifles”, § 1201,
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“Heasonable time™, § 1-264.
“Rights”, § 1-201.
“Seasenably”. § 1-204.
“Seller™, § 2-103.

VIRGINIA ANNOTATIONS
Prior Statuies: None.

Cemment: This section i3 in accord with Ney v. Wrenn, 117 Va. 85, 95, 3¢ S.E. 1
{1915), 11 which a buyer was held not liable for the purchase price afier rightfully
revoking acceptance of goods, because of a breach of warranty.

§ 2-609. Right to Adequate Assurance of Performance. (1) A con-
tract for sale imposes an obligation on each party that the other’s expecta-
tion of receiving due performance wiil not be impaired. When reasonable
grounds for imsecurity arise with respect fo the performance of either
party the other may in writing demand adequate assurance of due per-
formance and until he receives such assurance may if commerecially rea-
sonable suspend any performance for which he has not already received
the agreed return.

{2) Between merchants the reasonableness of grounds for insecurity
and the adeguacy of any assurance offered shall be determined according
to commercial standards.

{33 Acceptance of any improper delivery or payment does not prejo-
dice the aggrieved party’s right to demand adequaie assurance of future
perf{ormance.

{43 Affer receipt of a justified demand failure to provide within a
reagonable time not exceeding thirty days soeh assurance of due per-
formance as is adequate under the circumnstances of the particular case Is
a repudiation of the contract.,

COMMENT: Prior Uniform Statutory Provision: See 8§88 53, 54(1)(b}, 55 and
63(2}, Uniform Sales Act.

Purposes: 1. The section rests on the recognition of the fact that the essentinl
purpose of a contract hetwsen commercial men is actual performance nnd they do
not bargain merely for a4 promise, or for a promise plug the right to win a law suit
and that a continuing sense of relinnce and sscurity that the promised performance
will be fortheoming when due, ix an important feature of the bargain, If either
the willingness or the ability of 2 paxty to perform declines materially hetween
the time of coniracting and the tiras for performance, the other party is threatened
with the loss of a substantial part of what he has bargained for. A seller needs
protection not merely against having to deliver on credit fo a shaky buyer, but
also against having to precure and manufacture the goods, perhaps turning down
other customers. Once he has been given reason to belleve that the buyer's per-
formance has become uncertain, it is an undue bardship to foree him to econtinue
kiz own performance. Similazly, a buyer who believes that the seller's deliveries
have hecome uncertain cannot safely wait for the due date of performance when
he has been buying te assure himself of materials for hig current manufacturing or
to replenish his stoek of merchandise.

2. Three meszgures have been adopted te meet the needs of commercial men in
such situations, First, the aggrieved purty is permitted to suspend his own
performance and any preparation therefor, with exeuse for any resuiting necessary
delay, until the situation has bsen elarified. “Suspend performance” under
section means $o hold up performance pending the ocutcome of the demand, and
includes also the holding up of any preparatory action. This is the same prineiple
whieh governs the ancient law of stoppage and seller’s lien, and also of excuse of
& buper from prepayment if the seiler’s actions manifest that he cannot or will
not perform. (Original Act, § 63(2).)

Hecondly, the aggrieved party is given the right te reguire adeguate assurance
that the other party’s performance will be duly fortheoming. This principle is

167



reflected in the familiar clauses permitting the seller to curtail deliveries if the
buyer's credit becomes impalred, which when held within the limits of reasonable-
ness and good faith aciually express no more than the fair business meaning of
any coramercial contract.

Third, and finally, this sectlon provides the means by which the aggrieved party
may treat the vontract as broken if his reascnable grounds for insecurity are not
cleared up within a Teasonable time. This is the principle underlying the law of
antieipatory breach, whether by way of defeetive part verformance or by repudia-
tion. The present section merges these three principies of law and commereial
practice info a single theory of general application to all sales agresments locking
to future performance.

3. Bubsection {2) of the present section requires that “resgsonable” grounds and
“adeguabte” assurance zs uged In gabsection (1) be defined by commerainl rather
than legal standards. The express reference %o commercial standards carries no
eornotation that the obligation of good faith iz not equally applicable here.

Under commercial standards and in accerd with commereial practice, s ground
for insecurity need not arise from or be directiy related to the contract In guestion.
The laws as to “dependence” or “independence” of promises within a single
contract does not control the application of the present section.

Thus a huyer who falls behind in “his zecount” with the zeller, sven though the
items involved have to do with separate and legally distinet comtracts, impairs
the seller’s expectation of dus performance. Again, under the same test, 2 buyer
who requires precision parts which he infends o use Immediately wpon delivery,
may have ressonable grounds for insecurity if he discovers that his seller is
making defective deliveries of such parts to other buyers with similar needs. Thus,
too, in a situation such as aypse in Jay Dreher Corporation v, Deleo Appliance
Corporation, 83 F.2d 275 (C.C.4.2, 1937}, where 5 manufacturer gave a dealer an
exelusive franchise for the sale of his product but on two or three oeeasions
breached the exclusive dealing clause, aithough there was no default in orders,
deliveries or payments under the separate sales contract between the parties, the
aggrieved dezler would b entitied o suspend his performance of the contract for
sale under the prosent section and to dermand assurance that the exclusive dealing
contract would be lfved up to. There is no need for an explicit clause tying the
exclusive franchise into the contract for the sale of goods since the situstion jtseld
Hes the agreemanis together.

The nature of the sales contract enters alse into the question of reasenzbleness,

For example, u report from xu apparently trustworthy source that the seller had -
shipped defective goods or was planning to ship them would normally give the
buyer reasonable grounds for insecurity. Buf when the buyer has assomad the
rigk of payment before inspection of the goods, as in a sales contraet on CIP,

or similar cash against documents terms, that zisk {3 net tc be svaded by a de-
mand for assevance. Therefore no ground for insecurity would exist umder this

gectiaa unless the report went to a ground which would excuse payment by the
uyer.

4, What constitutes “adequate™ assuranee of due performance {s subject fo the
same test of Tactuzl conditions. For example, where the buver can make use of
a defective delivery, a mere promise by 2 seller of good repute that he is giving
the matter his attention anéj that the defect will not be repeated, is normaily
gsufficient. Under the sams circumstances, however, a similar statement by a
known corper-cutier might well be considered Imsuffigient without the posting of
a guaranty or, ¥ so demanded by the buyer, a speedy replacement of the delivery
involved. By the same token where & delivery has defects, even though easily cur-
able, which interfere with easy uss by the buyer, no verbal assurance can be
deemed adequute which iz not accompanied by replacement, repair, money-allow-
anee, or other commercially reasonzble cure.

A fact situstion such ze arose in Corn Products Refining Co. v. Fasela, 8¢ N.J.L.
181, 188 A, 505 (1920) offers lustration both of reasonable grounds for ine
security and “adeguate” assurance. In thay case a coulraet for the sale of oils
on 30 days’ eredit, 27 off for payment within 16 days, provided that eredit wos
to he extended to the buyer only If hiz financinl responsibility was satisfactory
io the seller. The buver had been in the hablt of taking advantage of the dis-
eount but at the same thme that he failed to make his customary 10 day pay-
ment, the seller heard rumors, in faet faise, that the buyer’s fnancial condition
wag shaky, Thereupon, the seiler demanded cash before shipment or security
satisfactory te him. The buyer sent a good eredit report from his banker, ex-

168



pressed wﬂiiziiness to make payments when due on the 30 day terms and in-
sisted on further deliveries under the coniraet. Under this Adrticle the rumors,
although false, were enough to make the buyer's financial condition “unsatis-
factory” to the seller under the contract clanse. Mereover, the buyer’s practice
of taking the cask discounis iz enough, apart from the contract ciause, to lay
a commercial foundation for suspicion when the practice is suddenly stopped.
These matters, however, ge only to the justification of the seller’s demand for
seeurity, or his “reasonable greunds for insecurity”.

The adaguacy of the assurance given is not messured as in the type of “oatig-
faction” situation afected with intangibles, sueh as in personal service cases,
cases jnvolving a third party’s judgment as final, or cases in whisth the whole
contract is dependent on one party’s satisfactien, as in a sale on approval, Hers,
the seller must sxercise good faith and observe commercial standards. This
Article thus approves the statement of the court in James B. Berry's Sons Co.
of Ilinois v. Monark Gasoline & 0il Co., Inc., 32 F.2d 74, {C.C.A8, 1029), that
the seiler’s satisfaction under such a clause must be based upon reason an
must not be arbitrary or capricious; and rejécts the purely personal “good faith”
test of the Corn Producets Refining Co. case, which held that in the seller’s sole
judgment, if for eny reason he was dissatisfied, he was entitled ko revoke the
eredit. In the absence of the buver's failure to take the 2% dizeount as was his
custom, the banker's report given in that e¢ase would have been "adequate” assur-
ance under this Act, regardless of the language of the “satizfaction” clause. How-
ever, the seiler is reasonably entitled fo feel insecurs at & sudden expansion of
the buyer's use of a credit term, and should be entitled either to sequrity ar to a
aatiafaetory sxplanation.

The entire foregoing discussion as to adsquacy of assurapce by way of explana-
tion is subject to gualification when repeated occasions for the application of this
sechion arise. Thiz Acet recognizes that repeated delingquencies nmst be viewed
ag cumulative. On the other hard, commercial sense alse requires that if re-
peated ciaims for assurance are made under this section, the basis for these
olaims must be inersasingly obvicus.

5. A faflure to provide adequate nssurance of performance and thereby ts re-
establish the security of expectation, results in a breaech only “by repudiation”
under subsection (4). Therefore, the possibility is continuved of retzection of the
repudiation under the seection deaiing with that problem, unlesg the aggrieved
party has acted on the breach in some manner.

The thirty day Umit on the time to provide assurance is laid down fo free the
question of reasonable time from uncertainty in later litigation.

6. Claunses geeking fo give the protecied party exceedingly wide powers bo cancel
or readjust the goniraet when ground for ingecurity arises must be read against
the fact that good faith is a part of the obligation of the rcontract and not
subject to modification by agreement and includes, in the case of a merchant,
the reasonable observance of commercial standards of fair dealing in the frade.
Such clauses can thus be effective fo enlarge the protection given by the present
section to a certain extent, fo fix the reasonable time within which requested
assurance must be given, or to define adequacy of the ssswrance in any commer-
clally reasonable fashion, But any clause seeking to set up arbitrary standards
for action is ineffective under this Articla, Acceleration clanses are treated
similarly in the Articles on Commercial Paper and Secured Transactiona.

Crous Keferences:
Point 3: § 1-203.
Point §: § 2-811, _
Point 8: £5 1-203 and 1-208 and Articles 2 and 9.

Tiefinitional Cross References:

“Aggrieved party”, § 1.201,
“Between merchanta”, § 2-104.
“Contract”. § 1-201.
“Contract for sale”, § 2-106.
“Party”. § 1-201.

“Reagonable time"”. § I-204.
“Rights”. § 1-201L

“Writing”. § 1-201.

VIRGINIA ANNOTATIONS

Prior Btatutes: Nobpe.
Comment: Virginia law hag not recognized this right to demand adequate assur-
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anes of performance, although the point has not been squarely decided. In
Smokeless Fuel Co. v» W. E. Seaton & Sons, 105 Va. 170, 178, 32 3.8, 825
{1998}, it was said that & seller’s demand for an indemnifying bond to induce
the seller to complete the contract was “whoily unwarranted,” but there was no
evidence that the sefler had reasonable grounds for imsecurity. Virginis bas
recognized and given effect to similur contractual provisions. J. Maury Deve Ca,
Ine. v. New River Coal Co., 150 Va. 796, 823, 143 5.1, 8317 (1928%. 1t was held in
Sun Ce. v, Burruss, 130 Va, 279, 287-90, 123 8B, 347 (1824}, that a con-
tractual clruse that the buver's financial responsibility muet at all Hmes be
satigfactory to the seller or shipments might be suspended eould only be invoked
if there was a “good faith” dissabdisfaction.

§ 2-610. Anticipatery Repudiation. When either party repudiates the
contract with respect to a performance not yet due the loss of which wiil
substantially impair the value of the contract to the other, the aggrieved
party may

(a) for a commercially reasonable time await performance by the re-
pudiating party; or

(b} resort io any remedy for breach (§ 2;?(’}3 or § 2-711), even though
ae has notified the repudiating party that he would await the latter’s per-
formance and has urged refraction; and

{¢) in either case suspend his own performance or proceed in accord-
ance with the provisions of this Article on the seller’s right to identify
%ooc%,s to g:ile contract notwithstanding breach or to salvage unfinished goods

§ 2-704).

(SIOEi’rIMEJ?'T: Prisr Uniform Statutary Provision: See §§ $3(2) apd 65, Uniform
ales Act,

Purpeses: Ta make it clesr that:

1. With the problem of insecurity taken care of by the preceding sectivn and
with proviston being mude in this Article as to the effect of a defective delivery
under an installiment contract, anticipatory repudiation centers upon an overt
communication of intention or an zction which renders performance impossible
or demonstrates a clear determination not to continue with performance.

Under the present section when such n repudiztion substontially impalrs the
vaiue of the econtract, the aggrieved party may at any fHime resort to hig reme-
dies for breach, or he may suspend his own performance while he negotiates
with, or awaits performance by, the other party. But if he awaits performance
beyond a commercially reasonable time he cannot reesver resuliing damapes
which he should have avoided,

2. It iz not meecsszary for repudiztion that performance be made literally and
utterly impessible. Repudiation ean vesult from action which reasvnably indi-
cates a rejection of the continuing obligation. And, a repudiniion automatically
restults nnder the preceding section on insecurity when a party fails to provide
adeguate assurgnce of due fmturs performance within thirty days after a justi-
fiable demand therefor has been made. Under the language of this section, a
demand by one or both partiey for more than the confract calls for in the way
of sounter-performance is not in itself a repudiation ner does it invalidate a
plain expression of desire for future performance. However, when under a fair
reading it amoents to a sintement of intention not to perform exeept on condi-
tiong which go beyond the contrget, it becomes a repudiation.

3. The test chozen {o justifly an agprieved party’s action vader this section is
the same as that in the sestion on breach In installmenti coniraetz—namely the
substantial value of the contract, The most useful fest of substantisl value iz to
determine whether material intonvenience or injustiee will result if the aggrieved
pariy iz forced is walt and receive an ultimate tender minus the part or gspect
repudiated,

4. After repudintion, the agevieved party may immediately resert fo any remedy
he ¢hooses provided he moves in good faith {see § 1-2308). Inaction and silence
by the aggrieved pariy may leave the matter open bui it ¢annoi be regarded
as misleading the repudiating party. Therefore the aggrieved party is left free
to procesd at any time with ha options under this seetipn, uniess he has iaken
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some positive action which in good faith vequires netification to the other party
before the remedy is pursued.

Cross References:

Point 1: §§ 2609 and 2-612
Point 2: § 2-608.
Point 3: g 2.612.
Point 47 & 1-203.

Definitional Cross References:

“Aggrieved party”. § 1-201,
“Contract”. § 1.201,
#Party”. § 1-204.
“Remedy”. § 1.201.

VIRGINIA ANNOTATIONS
Prior Siatotes: None.

Comment: Only one Virginia ssles case has discussed the effect of an anticina-
tory breach, In Virginia Hardwood Lumnber Co. v. Hughes, 140 Vo, 249, 255, 124
EE. 283 (1924), the eourt said that upon the seiler being notified of the breach
it is the seller’s duty “to accept the situsiion and fterminate all relations and sue
for the breach and prove his damages.” The seller was, therefore, denied the
price of the goods, and because ke had falled io prove any damages, the seller
was denied damages as well. In Baker-Matthews Lamber Co., Ine. v. Lincoln
Furniture Co., Ine, 183 Va. 14, 149 S.E. 517 (1924}, it was found that the ssller
was unreasonable in thinking that the buver had made an anticipatory repudia-
tion of the contract. For other cases on anticlpatory breach see Muiusl Reserve
Fund Life Asg'n v. Taylor, 99 Va. 208, 57 SE. 854 (1901} (life insuranee); Lee
v. Mutual Reserve Fund Life Ass'n, 7 Va. 160, 33 5.E. 556 (1899) (life insur-
ance); James v, Kibler's Adm’r, 94 Va. 165, 26 3.E. 417 (1886) {lease).

§ 2-611. Retraction of Anticipatory Repudiation. (1) Until the re-
pudiating party’s next performance is due he can refract his repudiation
unless the aggrisved party has since the repudization sancelled or materiaily
changed ihis position or otherwise indicated that he considers the repudia-
tion final.

(2) Betraction may be by any methed which clearly indicates to the
aggrieved party that the repudiating party intends to perform, but must
inciude any assurance justifiably demanded under the provisions of this
Article {§ 2-603).

{8) Retraction reinstates the repudiating party’s rights under the
contract with due excuse and allowance to the aggrieved party for any
delay occasioned by the repudiation.

+» COMMENT: Prior {Tniform Statutory Provision: None.

Purpeses: To make it clear that:

1. The repudiating party’s right to reinstate the contraet is entirely dependenk
upon the acfien taken by the sggrieved party. If the latter has cancelled the
contract or materiaily chanpged his position at any time after the repudiation,
there can be no retrastion under this section. -

2. Under subsection {2} an effective refraction must be sccompanied by any
agsurances demanded wnder the section dealing with right to adeguate assurance.
A repudiation is of course gufficient to give reasonable ground for insecurity and
to warrant a request for assurance as an egsential conditisn of the retraction.
However, after & timely and snambietuocus expression of retrastion, a reasonsble
time for the assurance to be worked oub should be allowed by the agprieved party
“before caneellation, '

Cross Refercnce:
Paint 2: § 2.809.
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Definitional Cross References:

“Aggrieved party”. § 1-201
“Caneellation™. § 2106,
“Contract”. § 1-201
“Party”. § 1-201,
“Rights", § 1-201

VIRGINIA ANNOTATIONS

H
Prior Statuies: None.

Comment: This section 15 in accord with Nerfolk Heglery and Underwear Mills v
Aetna Hosiery Co., 184 Va, 221, 24344, 298 S.E. 43 (1919}, in recognizing that a
repudiating party may relract his repudistion before performanee iz due unieas
the other party has cancelled or otherwise materially changed hiz position.

§ 2.612. “Installment Contraect”; Breach. (1) An “installiment con-
tract” is one which requires or authorizes the delivery of goods in separate
iots to be separately accepted, even though the contract contains a clause
“each delivery is a separate contract” or its equivalent.

{2) The buver may reject any installment which is non-conforizing
if the non-conformity substantially impairs the value of that installment
and cannot he cured or if the non-conformity is a defect in the reguired
documents; but if the non-conformity does not fall within subsection (38)
and the seller gives adequate assurance of its cure the buyer must accept
that installment, :

{3) Whenever non-conformity or default with respect to one or more
installments substantially impairs the value of the whole contract there
is a breach of the whole. But the aggrieved party reinstates the contract
if he accepts a non-conforming installment without seasonably notifying
of cancellation or if he brings an action with respect only to past install-
ments or demands performance as to future installments. :

COMMENT: Prior Uniform Statutory Provision: § 45(2), Uniform Sales Act.
Changes: Rewritten,

Purposes of Changes: To continue prior law but to make explicit the more mer-
cantile interprefation of many of the rules involved, so that:

1. The definition of an installment contraet is phrased more broadly in this
Article so as fo cover installment deliveries tacifly avthorized by the eircum-
stances or by the option of either party.

2. In regard to the apportionment of the price for separate payment thiz Article
a};plies the more lberal ¢est of what can be apportioned rather than the.test
af what iz clearly apportioned by the agresment. This Article alsc recognizes
appreximate calealation or apportivnment of price subject to subseguent adjust-
meni. A provision for separate payment Tor each lot delivered ordinarily means
that the price is at least roughly czlculable by wnits of guantity, but such a
provision is not essential to an “installment contract.” If separate acceptance of
separate dellveries is contemplated, ne peneralized contrast between wholly “en-
tire” and wholly “divisible” contracts has any standing under this Articie.

3, This Article rejects any a{sproach which gives clamses such as “each delivery
ig 2 sepzrate contract” their legalistically literal effect. Such contracis nonethe-
less eall for instaliment defiveries. Even where a clause speaks of “a separate
contract for all purpeses”, o commercial reading of the languzge under fhe seo-
tion o good faith and cormmercial standards requires that the singleness of the
document and the negotiation, together with the sense of the situation, prevail
gver any unconmercial and legalistic interpretation.

4. One of the requipements for rejection under subseetion (2) is nop-coninrmity
substentially impairing the value of the Instailment in question. However, an
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installment agreernent may reguire accurate conformity in guality as a condi-
tion to the rmght to aceeptance #f the need for such conformity iz made clear
sither by express provision or by the cireumstances. In sueh a case the effect
of the agreement is to define explicitly what amounts to substantial impalrment
of value impossible to cure. A clause reguiring accurate complisnes as a condi-
tion to the right to aceceptance must, however, have some hagis in reason, must
avold fmpasing hardship by surprise and is subjest te waiver or to displacement
by practical construction.

Substantial impairment of the value of an instailment can fwrn not only on the
quality of the goods but also on such factors as time, quantily, assortment, and
the ke, Tt mmust be judged in terms of the nourmal or specifically known pur-
poses of the contraet. The defect in required documents refers o sueh matters
as the absence of Insurance documenis under a C. L F. contract, falsity of a hili
of lading. or one failing to show shipment within the contract peried or to the
eontract destination. Fiver in such rases, however, the provisions on cure of
tender apply if appropriate decuments are readily procurable.

5. Under subsection (2} an Installment delivery must be accepted if the non-
conformity is curable and the seller gives adequate assurance of curs. Cure of
non-conformity of an instsllment in the firgt ingtance can ugnally be afforded by
an allowange against the price, or in the case of reasonable discrepanciez in
guantity either by a further delivery or a partial rejection, This Article requires
reagonable action by a buyer in regard tc diserepant delivery and good faith re-
guires that the buyer make any reasonable minor sutlay of time or money neces-
sary to eure an overshipment by severing out an accsptabiz percentage thersof,
The seller must take aver z eurs which invelves any material burden; the buyer's
ohligation reaches only te cooperation. Adequate assurance for purposes of sub-
sertion {2} is measured by the same standards as under the section on pight te
sdequate assurance of performance.

6. Subsection {3) ix designed to further the c¢ontinuanee of the coniract in the
abgsence of ap overt cancetlation. The question arising when an action iz brought
as to a single installment only is resolved by making such action waive the right
of cancellation. This invelves merely a defect in one or nore installioents, as
coptrasted with the situation where tiere is a true repudistion within the section
on anticipatery repudiation, Whether the non-conformity in any given install-
ment justifies cancellation as to the futurs depends, not on whether such non-
conformity indicates an infent or lkelthoed that the fuiure deliveries will also
be defective, but whether the non-conformity substantially imvairs the value of
the whole contract. If only the seller's security in regurd o future installments
is impaired, he has the right to demand adequate assurances of proper futare
performance but has not an immediate right o cancel the entire contract. It is
clear under this Article, howevey, that defects in pricr installments are eamula-
tive in effect, s¢ that aecceptance does not wash out the defect “walved.” Prior
policy is continued, putting the rule as to buyer’s defanit on the same footing
as that in regard to selier’s defauit.

7. Under the requirement of seasonable notification of canceilation under sub-
section (3}, a buyer who accepts a non-conforming instaliment which substanti-
ally impairs the value of the sntire comiract should properly be permitted to
~withhold his decision as to whether or not to cancel pending a response from the
seller as to his claim for care or adjustment. Similarly, a seller may withhold
a delivery pending payment for prior ones, at the same time delaying his deci-
© gion as o cancellation. A reasonable time for netifying of cancellation, judged
by commercial standards under the section on good faith, extends of eourse to
include the time covered by any reasonable negotiation im good faith. However,
during this period the defaulting party is entitled, on request, to know whether
the contraci is still in effeet, before he can be required te perform further.

Croass References;

Point 2: §§ 2807 and 2-607.
Point 3: § 1-203,
Point 531 §§ 2-208 and 2-609,
Foint &£: § 2-6810.

Definitional Cross References:

“Action”. § 1-201.
“Aggrieved party™. § 1-261,
“Buyer™. § 2-103.
“Cancellation”. § 2-106.
“Conform®”. § 2-106.
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“Contract”. § 1-201.
“Lot”. § 2-105, -
“Notifies”. § 1-201. .
“Seagonably”. ' § 1-204.
“Seller”. § 2-103.

VIRGINIA ANNOTATIONS

Prior Statntes: None.

Comment: Subsection 2-812(3), which provides that an aggrieved party rein-
states the contract by accepting a nonconforming installinent without seasonably
notifying the other party of cancellation, is in accord with Virginia law, at least
where the nonconformity is a delay in delivery. The Virginia cases hold that a
huyer who has the right to rescind the contract of sale upon the failure of the
seller to deliver the subject matter at the time specified waives his right to re-
scind and the eontract is kept alive against the buyer as well as against the seller,
so0 that neither can maintain an action against the other, except for a breach there-
after occurring. Goldstein v. Qld Dominion Peanut Corp., 177 Va. T14, 722-26, 15
S.E.2d 103 (1941); Tidewater Plumbing Supply Co., Inc. v. Emory Foundry Co.,
141 Va. 363, 367, 127 S.E. 87 (1925); Richmond Leather Manufacturing Co, v.
Pawcett, 130 Va. 484, 508, 107 5.E. 800 (1921) and Fawcett v. Richmond Leather
Manufacturing Co., 155 Va. 518, 524, 155 S.E. 714 (1930); Eichelbaum v. Klaff,
125 Va. 98, 99-101, 99 3.E. 721 {1919); Norfolk Hosiery and Underwear Mills Co.
v. Aetna Hosiery, 124 Va. 221, 236-38, 98 S.E. 43 (1919).

It is not entirely clear under Virginia law whether the buyer may, without giving
notice, reject delayed deliveries after he has accepted late deliveries while press-
ing for greater promptness. In Richmond Leather Manufacturing Co. v. Fawcett,
130 Va, 484, 508, 107 S.E. 800 (1921), it was said that the buyer “was required
to give notice . . . that thereafter he stood upon his legal rights, and the con-
tracts must be discharged strictly aceording to their terms.” See also Smith v.
Snyder, 77 Va. 432, 440-43 (1883}, 82 Va. 614 (1886). However, W. 3. Forbes &
Co. v. Southern Cotton Oil Co., 130 Va. 245, 251-52, 108 S.E. 15 (1921), held that
accepting late delivery on one contract did not constitute a waiver of the re-
quirement of delivery on time as to another contract.

By accepting delayed payments, under Virginia law, the seller waives his right to
insist on payment for future installments in strict accordance with the terms of
the contract. If the seller intends to require strict punctuality of payment in the
future he must give the buyer notice of that fact. Cocoa Produets Co. of America,
Inc. v. Duche, 156 Va. 86, 96-98, 158 S.E. 719 (1831). Nevertheless, payments by
the buyer at greater than the contract rate does not preclude the buyer from
later insisting on the seller making deliveries at the eontract rate. C. G. Blake
Co., Inc. v. W. R, Smith and Son, Ltd., 147 Va. 360, 950-81, 133 S.E. 685 (1928).

§ 2-613. Casualty to Identified Goods. Where the contract requires
for its performance goods identified when the contract is made, and the
goods suffer casualty without fault of either party before the risk of loss
passes to the buyer, or in a proper case under a “no arrival, no sale” term
{(§ 2-324) then

(a) if the loss is total the contract is avoided; and

{b) if the loss is partial or the goods have so deteriorated as no longer
to conform to the contract the buyer may nevertheless demand inspection
and at his option either treat the contract as avoided or accept the goods
with due allowance from the comntract price for the deterioration or the
deficiency in quantity but witheut further right against the seller.

COMMENT: Prior Uniform Statatory Provision: §3 7 and %, Uniform Sales Act.
Changes: Rewritten, the basic policy being continued but the test of a “divisible”
or “indivisible” sale or contract being zbandoned in favor of adjustment in

business terms.

Purposes of Changes: 1. Where goods whose continued existence is presupposed
by the agreement are destroyed wrthout fault of sither party, the buyer ig relieved
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from his obligation but may at his option take the surviving goods at a fair ad-
justment. “Fault” is intended to include negligence and not merely wilful wrong.
The buyer is expressly given the right to inspect the goods in order to determine
whether he wishes to avoid the contract entirely or to take the goods with a price
adjustment. ) o .

2, The section applies whether the goods were already destroyed at the time of
contracting without the knowledge of either party or whether they are destroyed
subsequently but before tbe risk of loss passes to the buyer. Where under the
agreement, including of course usage of trade, the risk has passed to the buyer
before the casualty, the section has no application. Beyond this, the essential
question in determining whether the rules of this section are to he applied is
whether the seller has or has not undertaken the responsibility for the continued
existence of the goods in proper condition through the time of agreed or expected
delivery. : : .

3. The section on the term “no arrival, no sale” makes clear that delay in arrival,
quite ag much as physical change in the goods, gives the buyer the options set forth
in this section.

Cross Reference:
Point 3: § 2-824.

Definitional Cross References:

“Buyer”. § 2-103.
“Conform®. § 2-106.
“Contract”. § 1-201.
“Fault”. § 1-201.
“Goods”. § 2-105.
“Party”. § 1-201.
“Rights”. § 1-201.
“Seller”. § 2-103.

VIRGINIA ANNOTATIONS

Prior Statutes: None,

§ 2.614. Substituted Performance. (1) Where without fault of either
party the agreed berthing, loading, or unloading facilities fail or an agreed
type of carrier becomes unavailable or the agreed manner of delivery
otherwise becomes commercially impracticable but a commercially reason-
able substitute is available, such substitute performance must be tendered
and accepted.

(2) If the agreed means or manner of payment fails because of do-
mestic or foreign governmental regulation, the seller may witithold or stop
delivery unless the buyer provides a means or manner of payment which
is commercially a substantial equivalent. If delivery has already been
taken, payment by the means or in the manner provided by the regulation
discharges the buyver’'s obligation unless the regulation is discriminatory,
oppressive or predatory.

COMMENT: Prior Uniform Statutory Provision: None.

Purposes: 1. Subsection (1) requires the tender of a commercially reasonable
substituted performance where agreed to facilities have failed or become com-
mercially impraetical. Under this Article, in the absence of specific agreement,
the normal or usual facilities enter into the agreement either through the circum-
stances, usage of trade or prior courge of dealing.

This section appears between § 2-613 on casualty to identified goods and the next
section on excuse by failure of presupposed conditions, hoth of which deal with
excuse and complete avoidance of the contract where the occurrence or non-
accurrence of a contingency which was a basie assumption of the contract makes
the expected performance impossible. The distinction between the present section
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and those sections lieg in whether the failure or impossibility of performance arises
in connection with an incidental matter or goes to the very heart of the agreement.
The differing lines of solution are contrasted in a comparison of International
Paper Co. v. Rockefeller, 161 App. Div. 180, 146 N.Y.S. 371 (1914) and Meyer v.
Sullivan, 49 Cal. App. 723, 181 P. 847 (1919). In the former case a contract for
the sale of spruce to be cut from a particular traet of land was invoived. When
a fire destroyed the trees growing on that tract the seller was held excused since
performance was impossible., In the latter case the contract called for delivery of
wheat “f.o.b, Kosmos Steamer at Seatftle.” The war lad to cancellation of that
line’s sailing schedule after space had been duly engaged and the buyer was held
entitled to demand suhstituted delivery at the warehouse on the line'’s loading dock.
Under this Article, of course, the seller would also be entitled, had the market
- gone the other way, to make a substituted tender in that manner.

Thers must, however, be o true commereial impracticability to excuse the agreed
to performance and justify a substituted performance. When this is the case a
reasonable substituted performance tenderad by either party should excuse him
from strict compliance with contract terms which do not go to the essence of the
agreement.

2. The substitution provided in this section as between buyer and seller does not
carry over into the oblization of a financing agency under a letter of credit, since
such an agency is entitled to performance which is plainly adequate on its face
and without need to look inte commetcial evidenca outside of the documents. See
Article 5, especiaily §§ 5-102, 5-103, 5-109, 5-110, 5-114.

3. Under subsection (2) where the contract is still executory on both sides, the
seller is permitted to withdraw unless the buyer can provide him with a com-
mercially equivalent return despite the governmental regulation. Where, how-
ever, only the debt for the price remains, a larger leeway is permitted. The buyer
may pay in the manner provided by the regulation even though this may not be
commercially equivalent provided that the regulation is not “discriminatory, op-
pressive or predatory.”

Cross Reference:
Point 2: Article 5.
Definitional Cross References:
“Buyer”. § 2-103.

“Fault”. § 1-201.
“Party”. § 1-201.
“Seller”. § 2-103.

VIRGINIA ANNOTATIONS

Prior Statutes: None.

§ 2-615. Excuse by Failure of Presupposed Conditions. Excent so far
as a seller may have assumed a greater obligation and subject to the pre-
ceding section on substituted performance:

(a) Delay in delivery or non-delivery in whole or in part by a seller
who complies with paragraphs (b) and (c) is not a breach of his duty
under a contract for sale if performance as agreed has been made imprac-
ticable by the occurrence of a contingency the non-occurrence of which
was a basic assumption on which the contract was made or by compliance
in good faith with any applicable foreign or domestic governmental regu-
lation or order whether or not it later proves to be invalid.

(b) Where the canses mentioned in paragraph (a) affect only a part
of the seller’s capacity to perform, he must allocate production and deliver-
ies among his customers but may at his option include regular customers
not then under contract as well as his own requirements for further manu-
facture. He may so allocate in any manner which is fair and reasonable.

(¢} The seller must notify the buver seasomably that there will be
delay or non-delivery and, when allocation is required under paragraph
(b), of the estimated quota thus made available for the buyer.

176



COMMENT: Prior Uniform Statutory Provision: None.

Purpeses: 1. This section excuses a seller from timely delivery of goeds con-
tracted for, whers his performance has become commercially impmaﬁca{gle hecause
of urforessen supervening circumstances not within the contemplation of the
parties st the time of copiracting. The destruetion of specific goods and the
problem of the use of substituted performance on paints other than delay or
quartity, treated elsewhere in this Artiele, must be distinguiched from the matter
eovered by this section.

2. The present section deliberately refrains from any effort at an exhaustive ex-
pression of contingencies and is to be interpreted in all cases sought te be brought
within its scope in terms of ity underlying reason and purpose.

3. The first test for excuse under thiz Article in terms of basic assumvption is &
familiar one. The additional test of commercial impracticability (as contrasted
with “imposasibitity,” “frustration of performance” or “frustration of the venture™}
has been adopted in arder to ¢all atteniion to the commercial character of the
eriterfon ¢hosen by this Article.

4. Increased cost alone does not excuse performance unless the rise in cost is
due to seme unforeseen contingency which alters the essential nature of the per
formance. Neither is 2 rise or & coflapse in the market in itself a justifieation,
for that is exactly the type of business risk which business contraets made at
fixed prices are intended to cover. But a severe shortage of raw materials or of
supplies due to o contingeney suck ag war, ambargn, lecal crop failere, unforeseen
shutdown of major sources of supply or the lke, which either causes a marked in-
¢rease in cost or altogether prevents the seller from securing supplies necessary
to his performance, is within the contemplation of this section. {Sce Ford & Sons,
Ltd., v. Henry Leatham & Sons, Ltd., 21 Com, Cas. 55 (1215, X.B.D.).}

5. Where a particnlar source of supply is exclusive under the agreement and
faiis through casualty, the present section ggxplies yather that the provision on
destruction or deterioration of specific goods. The same holds frue where a
partienlar source of supply is shown by the clrcumstances fo have been con.
templated or assumed by the parties at the time of contracting. (See Davis Co.
v. Hoffmenn-LaRoche Chemical Works, 178 Anp.Div, 855, 166 N.Y.8. 179 {1317)
and International Paper Co. v. Rockefeller, 161 App.Div. 180, 146 N.Y.5 37l
{1914) ). There is no exense under this seetion, however, urless the seller hag
employed ail due measures io assure himself that his souree will not fail, (See
Canadian Industrial Alcohol Co., Ltd., v. Dunbar Molasses Co., 258 N.Y, 194, 179
N.E. 323, 50 ALR. 1373 {1982) and Washington Mfe. Co. v. Midland Lumber Co.,
113 Wash, 593, 1984 P, 777 {1921} )

in the case of fallure of production by an agreed sonrce for causes beyond the
seller’s control, the seller should, if possible, be exeused szinee production by an
agreed sonrce is without more a hasic assumption of the contraet. Such excuse
should not result in relieving the defanlting sappller from iHability nor In drapping
inte the aciler's lap an unearned bonug of damages over. The flexibie adiustment
machinery of this Article provides the solution under the provision on the obliga-
tion of good fatth., A condition fo his making geod the claim of excuse Is the
turning over te the buyer of his rights against the defaulting source of Eﬁl];ﬁ?y to
the extent of the buyer’s contract in relation to which exense is heing claim

6. In gituations in which neither sense nor justice is served by sither answer
when the iszue is posed in flat terms of “excuse” or “no excuse,” adjustment under
the various provisions of this Article iz necessary, egpecially the zeetions on good
faith, on insecurity and asgurance and on the reading of all provisions in the light
of their purposes, and the general policy of this Act to use squitable principles in
furtherance of commercial standards and good faith.

%. Tha failure of conditions which po to cohvenience or collateral values rather
than to the commercial practicability of the main performance does not amount
1o a complete axcuse, However, good faith and the reason of the present section
and of the preceding one may properly be held to justify and even to require any
needed delay involved in a good faith Inguiry seeking z readjustment of the
eontract terms te meet the new conditions.

. The provisions of this section are made subject to assumption of greater
liability by agreement and such agreement is to be found not only in the expressed
terms of the eontract but in the clreumstances surrounding the contracting, in
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trade usage and the like. Thus the exemptions of this section do not apply wl:len
the contingency in question is sufficiently foreshadowed at the time of contracting
to be included among the business risks which are fairly to be regarded as part
of the dickered terms, either consciously or as a matter of reasonable, commercial
interpretation from the circumstances. (See Madeirense Do Brasil, S. A. B2
Stulman-Emerick Lumber Co., 147 F.2d 399 (C.C.A., 2 Cir., 1945)). The exemption
otherwise present through usage of trade under the present section may also be
expressly negated by the language of the agreement. ‘ienerally, express agree-
ments as to exemptions designed to enlarge unon or supuiont the provisions of this
section are to be read in the light of mercantile sense and reason, for this section
itself sets up the commercial standard for normal and reasonable interpretation
and provides a minimum beyond which agreement may not go.

Agreement can also be made in regard to the consequences of exemption as laid
down in paragraphs (b} and {c) and the next section on procedure on notice
claiming excuse.

9. The case of a farmer who has contracted to sell crops to be grown on designated
land may be regarded as falling either within the section on casualty to identified
goods or this section, and he may be excused, when there is a failure of the
specific crop, either on the basis of the destruction of identified goods or because
of the failure of a, basie assumption of the zontract.

Exemption of the buyer in the casa of a “reguirements” contract is covered by the
“Output and Requirements” section both as to assumption and allocation of the
relevant risks. But when a contract by a manufacturer to buy fuel or raw material
makes no specific reference to a particular venture and no such reference may be
drawn from the circumstances, eommercial understanding views it as a general
deal in the general market and not conditioned on any assumption of the continuing
operation of the buyer’s plant. Even when notice is giveu by the buyer that the
sunplies are nezded to fili a specific contract of a normal commerecial kind, com-
mercial undersianding does not see such a supply contract as conditioned on the
continuanee of the buyer’s further contract for outlet. On the other hand, where
the buyer’s contract is in reasonable commercial understanding eonditioned on a
definite and specific venture or assumption as, for instance, a war procurement
subcontract known to be based on 1 prime contract which is subject to termination,
or a supply contract for a particular conmstruction wenture, the reason of the
present section may well apply and entitle the buyer to the exemption.

10. Following its basic policy of using commercial practicability as a test for
excuse, this section recognizes as of equal significance either a foreign or domestic
regulation and disregards any technieal distinetions between “law,” “regulation,”
“order” and the like. Nor does it make the present action of the seller depend upon
the eventual judicial defermination of the legality of the particular governmental
action. The seller’s good faith belief in the validity of the regulation is the test
under this Article and the best evidence of his good faith is the general commercial
acceptance of the regulation. However, governmental interference cannot excuse
unless it truly “supervenes” in such a manner as to be beyond the seller's
assumption of risk. And any action by the party claiming excuse which causes
or colludes in inducing the governmental action preventing his performance
would be in breach of good faith and would destroy his exemption

11. An excused seller must fulfill his contract {o the extent which the super-
vening contingeney permits, and if the situation is such that his eustomers are
generally affected he must take account of all in supplying one. Subsections (a)
and (b), therefore, explicitly permit in any proration a fair and reasonable
attention to the needs of regular customers who are probably reiving on spot
orders for supplies. Customers at different stages of the manufacturing process
may be fairly treated by including the seller’s manufacturing requirements. A
fortiori, the seller may also take account of eontracts later in date than the ene
in question. The fact that such spot orders may be closed at an advanced price
causes no difficulty, since any allocation which exceeds normal past requirements
will not be reasonable. However, good faith requires, when prices have advanced,
that the seller sxercise real care in making his ailecations, and in case of doubt
his contract customers should be favored and supplies prorated evenly among
them regardless of price. Save for the extra care thus required by changes in
the market, this section seeks to leave svery reasonable business leeway to
the seller.

Cross References:

Point 1: §§ 2-613 ond 2-614.
Point 2: § 1-192.
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"Point 5: §§ 1-203 and 2-513

Point 6: £§ 1108, 1-2038 and 2-603.
Point 7: § 2-614.

Point 8: §§ 1-201, 2-307 and 2-614,
Point 9: §§ 1102, 2.3068 and Z-613.

Definitionial Cross References:

“Betwsen merchants™ § 2-104.
“PBuyer”. § 2-103,

“Contract”, § 1-201,
“Contract for sale”, § 2-186.
“Good faith”, § 1-201.
“Merchant”. § 2-104,
“Notifieg”. § 1-201,
“Beazenably”. § 1-204.
“Splley”. § 2-103.

VIRGINIA ANNOTATIONS
Prior Statgtes: None.

Comment; In Goldstein v. Old Domdrion Peanut Corp., 177 Va. 716, T26-2%, 18 S.E.
2d 108 (1841), the Snpreme Court of Appesls refused o recognize inconvenience or
cost, though they might make complance a hardship, as excuses for noauperform-
anse on the ground that thev constitute supervening causes, not within the contem-
plation of the parfies. Virginia has required reaszonable diligenee to comply with 5
contract even though the sontract does not expressiy provide for lability in case of
nonperformance, Richmond Iee Co. v. Crystal Tee Co., 39 Va. 285, 2R9-84, 38 S.BE.
141 {18613 ; James River and Kanawha Co. v. Adums, 58 Va. (17 Gratt) 427, 437-38
(18673. In Bardach Iron and Steel Co., Ine. v. Tenenbsum, 136 Va. 163, 174-76, 118
5.E. 502 (19235, as o matter of Interppetation of the contract, the seller was held
not responsible for contingeneies beyond his control.

§ 2-616. Procedure on Notice Claiming Exeuse. {1) Where the buyer
receives notification of s material or indefinite delay or an allocation justi-
fled under the preceding section he may by written notification to the
zeiler ag to any delivery concerned, and where the prospective deficiency
substantially impairs the value of the whole contract under the provisions
of this Article relating to breach of installment contracts (§ 2-612}), then
ago as to the whols,

{a) terminate and thereby discharge any unexecuted portion of the
contract; or

(b} modify the contract by agreeing fo take his avajlable quota in
substitution,

(2} If after receint of such notification from the seller the buyer fails
30 to medify the contract within a reasonable time not exceeding thirty
days the contract lapses with respect to any deliveries affected.

{3} The provisions of this section may not be negated by apreement
except in so far as the seller has assumed a greater obligation under the
preceding section.

COMMENT: Prior Uniferm Stafutory Provision: None.

Purposes: This section seeks to esiablish simple and workable machinery for
providing certainty as to when a supervening and excusing contingency “excuses™
the delay, *discharges” the contract, or may result in a waiver of the delay by the
buyer. When the seller notifies, in accordance with the preceding section, claiming
excuse, the buyver may acquiesce, in which case the contract is so modified. Ne
consideration is necessary tn & case of this kind to support sach a modifieation. If
the buyer doeg not elegt s0 to modify the contrack, he may terminate it and under
aubsection {2) his silence after receiving the zeller’s claim of sxeuse operates as
such 2 termination. Suhsection (3) deniez effect o any contract clause wmade in

179



advance af trouble which would require the buyer to stand ready fo take delivery
whenever the seller is excused from delivery by unforeseen cireumstances.

Cross References:
Point 1: §§ 2.209 and 2-815,

Diefinitional {ross References:
“Buyer, § 2-103.
*Contract”. § 1-201.
“Installment contraet”™. § 2-812,
“Natifieation”. § 1-201L
“Reasonable time”, § 1-204
#Zeller”. § 2-103,
“Termination”. § 2-106
“Written”. § 1.201.

VIRGINTIA ANNOTATIONS
Prior Statutes: None.

PART 7
REMEDIES

§ 2-701. Remedies for Breach of Collateral Contracts Not Impairved.
Remedies for braach of any obligation or promise collateral or ancillary to
a contract for sale are not impaired by the provisions of this Article.

COMMENT: Prior Uniform Staintery Provision: None.

Purposes: Whether a ¢labm for breach of zn obligation collateral o the coniract
{or sale requires separate trial to avsid confusion of issues i3 beyond the scope
of this Articls; but contraectual arrangsments which as & business matter enter
vitaliy into the contract should be considered a part thereof in so far as cross-
elaima or defenses are coneerned,

Definitional Oross References:

“Contraet for sale’, § 2-188.
“Remeady”. § 1-201,

VIRGINIA ANNOTATIONS
Prior Statates: Nons.

§ 2-702. Seller’s Remedies on Discovery of Buyer's Insolvency. (1)
Where the seller discovers the buyer to be insclvent he may refuse delivery
except for cash including payment for all goods therstofore delivered under
the contract, and stop delivery under this Article (§ 2-705).

{2} Where the seller discovers that the buver has received goods on
cradit while inselvent he may reclaim the goods upon demand made within
ten davs affer the receipt, but if misrepresentation of solvency has been
made to the particnlar seller in writing within three months before delivery
the ten day limitation does not apply. Except as provided in this subsec-
tion the seller may not base a right to reclaim goods on the buyer's fraudu-
lent or Innocent misrepresentation of solvency or of intent to pay.

(3} The seller’s right to reclaim under subsection (2) is subject fo
the rights of a buyer in ordinary course or other good faith purchaser or
lien creditor under this Article {§ 2-403). Successful reclamation of goods
excludes all other remedies with respect to them.
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COMMENT: Prigr Uniform Statutory Provision: Subsection (13—3§§ 53(13 (b},
54{1)(cy and 5%, I'niform Sales Act; Subssctien (2)—none; Subsgection (3)-—
& 76(3), Uniform Sales Act.

Changes: Bawritten, the protection given to 2 aseller who has sold on eredit and
has delivered goods to the buyer immediately preceding his insolvency being
extended.

Purposes of Changes and New Matter: To make it clear thaf:

1. The meller's right to withhold the goods or to stop delivery sxcept for cash
when he digeovers the buysr’s insclvency is made axplicit in subsection (1) re-
gerdioss of the passage of titls, and the concept of stoppsage has heen extended
Eo include goods in the possession of any bailee who has not yet sttorned to the
uyer.

2. Subsectien (2) takes a8 its basge line the proposition that any receint of goods
ot eredit by an insolvent buyer amounis to a tacit business misrepresentstion of
solvency snd therefore is fraudulent as against the particular selier, This Article
makes discovery of the buver's inselvency und demand within a ten day peried
a conditinn of the right to reclaim goods on this ground. The ten day limitation
period operates from the Hme of receipt of the goods.

An exception to this time lmitation is made when a written misrepreseniation
of soivency haz been made to the particular seller within three months prier to
the defivery. Fo fall within the exception the statement of solvency must he in
fgﬁting, addressed to the particnlar seller and dated within three menths of the
delivery.

2. Bubsaclion (3) subjeets the right of reclamation to certzin rights of third
parties “under this Article {§ 2-408)." The rights se given priarity of course
include the rights given to purchasers from the buyer by § 2-403(1) and §2}.
They also include other riﬁh‘ts ariging under Artiele 2, such as the rights of Hen
creditery of the buyer under § 2-326{3) on consighment sales. Moreover, since
§ 2-403¢4) incorporates by reference rights given to other purchasers and to Hen
ereditors by Articiss 6, 7 and 8, such rights have the same priority. “Lisn credi-
ter” here has the same meaning as in § 3-201(3). Thus if a geller refeins an an-
perfected seeurity interest, subordinate under § §-301(1) (b) to the rights of a levy-
ing ereditor of the buyer, his right of reclamation under this section Is also sub-
ject to the ereditor’s rights. Purchasers or lien creditors may alse have righis
not arsing under this Artiele; under § 1-108 wuch rights may have priority by
virtue of supplementary prineiples not displaced by this Section. See In re
Eravitz, 278 F.2d 820 (8d Cir. 1960},

Becsuse the right of the seiler to reclaim goods under this section constitutes
preferential treatment as against the buyer's other creditors, subsection {3) pro-
vides that such reclamation bars afl of his other remedies as to the goods involved,

Crass References:

Point 1: §§ 2-401 and 2-705.
Compare § 2-502,

Definitionul Cross References:

“Buayer”. § 2-108,

“Buyer in ordinary course of business”, £ 1-201,
“Contract”, § 1-201,

“Good faith™ § 1-201.
“Goods™. § 2-105.
“Insolvent”. § 1-201.
"Peraon™, § 1-201.
“Purchaser”. § 1.201
“Rereipt of goods™. § 2-103.
“Remedy”, § 1.201.
“Rights”. § 1-201.

“Seller”. § 2-108.
“Writing”. § 1-261.

VIRGINIA ANNOTATHONS
Prior Statutes: None.

Comment: The right given by subgection 2-702{2) to the seller to reciaim goods,
when he diseavers that the buyer is insolvent and makes demand for their retumm

181



within ten days after delivery, changes Virginia law. In James v. Bird’s Adm’r,
35 Va. (8 Leigh) 510, 513 (3337), the court said that the seller of personal pro-
perty has no implied or equitable Iien for the purchase money and that he must
iook solely to the personal responsibility of the buver. In Trigg v. Bueyrus Co.,
104 Va. 79, 81-88, 51 S.E. 174 (1905), the seller was not permitted to recover a
chatitel from an insolvent buyer, ownership having passed to the buyer, but since
the insolvency apparently oecurred much more than ten days after the delivery of
the chattel, the result would be the same under the UCC.

-Subsection 2-702(3) is in accord with Oberdorfer v. Meyer, 88 Va. 384, 386, 13
S.E. 756 (1891), which indieated that a seller could reclaim goods from a buyer
who had fraudulentiy misrepresented his solvency, but denied reclamation because
the goods had passed into the hands of a party who had taken them in good faith
without notice of the sellers rights.

§ 2-703. Seller’s Remedies in General. Where the buyer wrongfully
rejects or revokes acceptance of goods or fails to make a payment due on
or before delivery or repudiates with respect to a part or the whole, then
with respect to any goods directly affected and, if the breach is of the
whole contract (§ 2-612), then also with respect to the whole undelivered
balance, the aggrieved seller may

{a) withhold delivery of such goods;
(b} stop delivery by any bailee as hereafter provided (§ 2-705);

{c) proceed under the next section respecting goods still unidentified
to the contract;

(d) resell and recover damages as hereafter provided (§ 2-706);

(e) recover damages for non-acceptance (§ 2-708) or in a proper case
the price (§ 2-709);

(f) ecancel.
COMMENT: Prior Uniform Statutory Provision: No comparable index section.

Purposes: 1. This section is an index section which gathers together in one con-
venient place all of the various remedies open to a seller for any breach by the
buyer. This Article rejects any doctrine of election of remedy as a fundamental
poliey and thus the remedies are essentially cumulative in nature and inelude all
of the available remedies for breach. Whether the pursuit of one remedy bars
another depends entirely on the facts of the individual czse.

2. The buyer’s breach which occasions the use of the remedies under this section

may invoive only one lot or delivery of goods, or may involve all of the goods
which are the subject matter of the particular contract. The righi of the seller
to pursue a remedy as to all the goods when the breach is as to only one or more
lots is covered by the section on breach in installment contracts. The presenmt sec-
tiou deals only with the remedies available after the goods involved in the breach
have been determined by that section.

3. In addition to the typical case of refusal to pay or default in payment, the
langunge in the preamble, “fails to make a2 payment due,” is intended to cover
the dishonor of a check on due presentment, or the non-acceptance of a draft, and
the failure to furnish an agreed letfer of credit.

4. It should also be noted that this Aet requires its remedies to be liberally ad-
ministered and provides that any right or obligation which it declares is enforce-
able by action unless a different effect is specifically prescribed (§ 1-10863.

Cross References;
Point 2: § 2-612,
Peoint 3: § 2-325.
Point 4: § 1-106.
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Definitional Cross Beferences:

“Agerieved party”. § 1-201.
“Buyer”. § 2-143.
“Canecellntion™. § 2-108,
“Contract”, § 1-201.
“Goods™, § 2-1048,
“Remedy”. § 1-20L
“Seller”, § 2.108.

VIRGINIA ANNOTATIONS

¥Prior Statutes: None.

Comment: Por a comment on the seller’s remedies under the UYOC as com’pamd
wills the remedies under Virginia law, see Rowe, Seller's Remedies and Axticle Z,
20 Wash. & Lee L. Rev. (Fall 1363).

The differsnt sslles’s remedies under Virginia law were summarized in Rosen-
baums v. Weeden, Johnson & Co., 59 Va. (18 Gratt.} 785, 790 {1868} as foilows:
“If a vendee of goods refuse to accept themn when tendered according te the con-
traet of sale, the vender may elect to rescind the coptract and keep or dispose
of the goods for his own use, or to let if remain in full force and hoid the vendes
Hable for the price of the goods and all damages arising from his breach of the
econtraci. If he slects to let the contract remain in fuil force, he may either bring
his action for the price of the goods when i is due and payable, or he may sell
the goods, apply the net proceeds of sale to the eradit of the vendee on account
of the money due by him, and bring an action against him to recover the balance.”
Although the Rosenbaums case referred to the remedy of eanceliation, there np-
pears to be no Virginis casze involving the situation. For parposes of venue, Big
Seam Coal Corp. v. Atlantic Coast Line Railroad Co., 198 Va, 590, 594-95, 85 8.K.2d
293 (1955), held that o contract for ceal F.OB. mine was breached at the mine
where the buver refused to accept shipments. The UCC does not cover the point.

§ 2-704. Seller’s Right to Identify Goods to the Contract Notwith-
standing Breach or to Salvage Unfinished Goods. (1) An aggrieved seller
under the preceding section may

{a) identify to the contract conforming goods not already identified
if at the time he learned of the breach they are in his possession or control;

{(b) treat as the subject of resale goods which have demonstrably
heen intended for the particular contract even though those goods are un-
finished.

{2) Where the goods are unfinished an aggrieved seller may in the
exercise of reasonable commercial judgment for the purposes of avoiding
Ings and of effective realization either complefe the manufacture and wholly
identify the goods to the contrset or cease manufacture and resell for
scrap or salvage value or procsed in any other reasonable manner.

COMMENT: Prior Uniferm Siatuiory Provision: §§ 63{3) and 64(4}, Thniform
Sales Act.

Changes: Rewritten, the seller’s rights being broadened.

Purposes of Changes: 1. This section gives an aggrieved seller the right at the
time of breach o identify to the coniraci any conforming finished goods, regard-
less of their resalability, and to use reagonable judgment ag to completing un-
finished goods. It thus makes the goods available for resale under the resale
section, the seller’s primary remedy, and in the special case in which resale Is not
vracticable, allows the action for the price which would then be necessary to give
the seller the valns of his contract.

2. Under this Artiele the seller is given sxpress power to complefe manufacture
or procurement of goods for the centract nnless the exerdise of reascnable com-
merefal indgment asz to the facts as thev appear at the tims he learns of the
breach makes it clear that sueh actlon will resuit in a2 material increase in
damages. The burden is on the buyer to show the commercially unressonable
nature of the seller’s action in completing manufacture.
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Cross References:
£§ 2-702% and 2.786.
Definitional Cross References:
#*Aggrieved papty”. § 1-201,
“Conforming’™. § 2.108,
“Confract”. § 1-201.
“Goods”, § 2-105,

*Righte”, § 1-201
“Eeiler’. § 108,

VIRGINIA ANNOTATIONS
Prier Si{atates: None,

§ 2-705. Seller’s Stoppage of Delivery in Transit or Otherwise. (1) The
seller may stop delivery of goods in the possession of a carrier or other
hailee when he discovers the buyer to be insolvent (§ 2-702) and may stop
delivery of carload, truckload, planeload or larger shipments of express or
freight when the buyer repudiates or fails fo make 2 payment due before
delivery or if for any other reason the seller has a right to withhold or re-
claim the goods,

{(2) As against such buyer the seller may stop delivery until
{a} receipt of the goods by the buyer; or

(b} acknowledgment to the buyer by any bailee of the goods except
a carrier that the bailee holds the goods for the buyer; or

{¢) such acknowledgment to the buyer by a carrier by reshipment
or as warehouseman; or

-{d} negotiation to the buyer of any nepotisble document of iitle
covering the goods.

_(3) (a) To stop delivery the seller must so notify as to enable the
bailee by reasonabie diligence to prevent delivery of the goods.

(b} After such notification the bailee munst hold and deliver the goods
aceording to the directions of the seller but the seiie‘r is Hahle t¢ the bailee
for any ensuing charges or damages.

(c} If a negotiable document of title has been issued for goods the
ﬁmlee is not obliged to obey a notification to stop until surrender of the
gcument,

{d} A carrier who has issued a non-negotiable bill of lading is not
oblized to obey a notification to stop received from a person other than
the consignor.

COMMENT: Prior Uniform Statytory Provision: §§ 57-59, Uniform Sales Act; see
also §8 12, 14 and 42, Uniform Bills of Lading Act and §§ 9, 11 and 49, Umfozm
‘Warehouse Receipts Act.

Changes: This gection continues and develops the above sections of the Uniform
Bales Act im the light of the other uniform statutory provisions neoted.

Pur;;oses‘ To make it clear that:

1. Subsection {1} applies the stoppage principle fo other bailees as well as
garriers,

It alse expands the remedy to cover the situvations, in addition to buyer's insol-
vaney, gpecified In the subsection, But sinece stoppage is a burden in any case
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to carpiers, and might be a very heavy burden to them If it coversd all small
shipments in all these situations, the night to stop for reasons other than ingel-
vency is limited to earload, truckload, plansivad or larger shipments, Ths seller
ghipping to a buyer of doubtful ¢redit can protect himself by shipping C.0.D.

Where stoppage occurs for insecurity it is merely a suspension of performance,
and if asgurances are duly fortheoming from the buyer the seller is not entitled
te resell or divert,

Imyproper stoppage i a breach by the seiller if it effectively inferferes with the
buyer's right to dus iender under the seciiom on manner of tender of delivery.
However, if the bailge obsys an unjustified order fo stop he may also be liable
to the buyer. The measure of his cbligation is dependent on the provisions of the
Doecuments of Title Artiele (§ 7-303). Subsection § {b) therefore gives him &
right of indemnity as against the seller in such a case.

2. “Regeipt by the buyer” includes receipt by the buyer’s designated representa-
tive, the sub-purchaser, when shipment ig made direct to him and the buyer him-
selfl pever receives the goods. It is emiirely proper under this Article that the
seller, by making such direct shipment to the sub-purchaser, be regarded as
acquicseing in the latter’s purchase and as thus barred from stoppage of the goods
ag against him.

As between the buyer and the seller, the latter’s right to stop the goods at any
time vntil they reach the place ¢f final delivery is recognized by this section.

Under subsection {2} (e) and {d}, the carrier is under pe duty fo recognize the
stop order of a person who iz a stranger to the carrier’s coniract. Buf the sellers
right as against the buyer o stop delivery remains, whether or not the carrier
is obligated to recognize the stop order. If the carrier does obey it, the buyer
cannoct complain merely because of that circumstance; and the seller becomes
oiligated under subssction {3){b) to pay the carrier any ensuing damsges or
charges.

3. A diversion of a shipment {s not a “reshipment” under subsection {2){c) when
it is merely an incident te the original confract of transportation. Nor ig the
procurement of “exchange bills” of lading which shange only the name of the
consignes to that of the buyer's loeal agent bat do not alter the destination of &
reshipment.

Acknowledgment by the carrier as s “wuarchouseman” within the mesning of
this Article requires a contract of a truly different character from the original
shipment, a contract not in extension of transzit but as a warchouseman.

4, Subsgectivn (3){e} makes the ballee’s obedience of a notification to stop condi-
fional gpon the surrender of any cuistanding negotiable document,

5. Any charges or lesses ineurred by the earrier in following the seller’s orders,
whather or not he was obligated ta do s0, fall to the geller’s charge.

6. After an effective stoppage under this section the seller’s rights in the goods
are the same &8 if be had never made a deiivery.

Cross References:

%{} 2702 and 2-708,
oint 1: §§ 2-508 and 2-608, and Article 7.
Point 2: § 2-103 and Article 7.

Definitional Cross References:

“Buyer”. & 2-10%. :
“Contract for sale”. § 2-106.
“Document of title”, § 1-201.
“Goodg”. § 2.108.
“Insolvent”, § 1-201.
“Notification”. § 1-201.
“Receipt of goods”. § 2.183,
“Rights”, § 1.201.

“Beller™ § 2-108.

VIRGINIA ANNOTATIONS

Prior Statutes: None.

Comment; Virginia has recognized the doctrine of stoppage in transit, In Howatt
& Co. v. Davis & Chalimers, 19 Va. (5 Muni) 34, 87-39 (1816}, a seller was al-
lowed a right of steppage when the buyer became insolyeni while the goods were
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still in the hands of the seller’s agent, the sourt speaking of the goods as being i
mfral phrase, in transitun.” The doctrine was diseussed in Pleasanﬁs V. I?endletm,
T Va, {6 Ram{) 473, 484-85 (18ZR).

§ 2-706. Seller’s Resale Including Contract for Resale. (1) Under the
conditions stated in § 2-703 on seller's remedies, the seller may resell the
goods concerned or the undelivered balance thereof. Where the resale is
made in good faith and in a commercially reasonable manner the seller
may recover the difference between the resale price and the contract price
together with any ineidental damages allowed under the provisions of this
Article {§ 2-710), but less expenses saved in consequence of the buayer's
breach.

(2} Except as otherwize provided in subsection (8) or unliess other-
wige agreed resale may be at public or private sale including sale by way
of one or more contracts to sell or of identification to an existing contract
of the zeller. Sale may be 2 a unit or in parcels and 4t any time and place
and on any terms but every aspect of the sale including the methed, man-
ner, time, place and terms must be commercially reasonable. The resale -
must be reasonably identified as referring to the broken contract, but it is
uot necessary that the goods be in existence or that any or all of them
have been identified to the contract before the breach.

(3) Where the resale is at private zale the seller must give the buyer
reasonable notification of his intention to reseil

- (4} Where the resale iz at publie sale

(a) only identified goods can be sold except where there ig a recog-
nized market for a public sale of futures in goods of the kind: and

(b) it must be made at a nsual place or market for public sale if one
is reasonably available and except in the case of goods which are perigh-
able or threaten o decline in value speedily the seller must give the bayer
reasonable notice of the time and place of the resale; and

{¢) if the goods are not to be within the view of those attending the
zale the notification of sale must state the place where the goods are

1ac§ted and provide for their reagonable inspection by prospective bidders:
AT

(d) the seller may buy.

(5) A purchaser who buys in good faith at 2 resale takes the goods
free of any rights of the orizinal buyer even though the seller fails to
comply with one or more of the requirements of this section.

{6) The seller is not accountable t¢ the buyer for any profit made on
any resale. A person in the position of a seller (§ 2-707) or a buyer who
has rightfully rejected or justifiably revoked acceptance must account for
any excess over the amount of his security interest, as hereinafter defined
{subsection (38) of § 2-T11).

COMMENT: Prior Uniform Statutery Provision: § 60, Uniform Saleg Act.
Changes: Hewridten.

Purposes of Changes: To simplify the prior stafutory provision and to mske it
eloar that:

1. The only condition precedent to the szeller's yvight of resale under gubsection
{1) Is a breach by the buyer within the section on the seller's remediexs in general

0

136



or insolvency. Other meticuicus eonditions and restrictions of the prior uniform
statutory provision are disapproved by this Article and are replaced by standards
¢f commercial reasonsbleness. Under this section the seller may resell the goods
after any breachk by the buyer. Thus, an anticipatory repudiation by the buyer
gives rire to any of the seller's remedies for breach, and to the right of resale.
This principle is supplemented by subsection {2) which authorizes a resals of
goods which are net in existerice or were not identified to the contract before the
breach.

2. In order to recover the damages preseribed In subsection (1) the seller must
act “in good faith and in 8 commercinlly reagonable manner” in making the
resale. This standard is Intended to be more comprehensive than that of “reasorn-
able care and jndgment” established by the prior uniform statutory provision,
Failure to aet properly under this section deprives the zeller of the measuve of
damages here provided and relegates him to that provided im § 2-T0S,

Under this Article the seller resells by autherity of law, in his ewn behalf, for
his own benefit and for the purpose of fixing his damages. The theory of a seller’s
ageney is thus rejected, .
8. If the seller complies with the prescribed standard of doty in making the re-

ke

sale, he may recover from the buyer the damages provided for in subsection {1}.
Evidence of market or currant prices at any particular time or place is relevant
only on the question of whether the seller acted in a commercially reasonable
manner in making the resale.

The distinction drawn by some courts batween coses where the title had not passed
to the buyer and the seller had resold as owner, and ecases where the title had
pagsed and the selter had resold by virtue of his lien on the zoods, Is rejected.

4. Subgection (2} frees the remedy of resale from legalistic restrictions and
- enables the seller to resell in accordance with reasonsble commercial practices
80 a5 o realize as kigh a price as possible in the clrcumstances, By “public™ sale
is meant a sale by auction. A “private” sale may be effected by solicitation and
negotintion conducted sither directly or through a broker. In choosing between a
pualic and private sale the character of the goods must be considered and relevant
trade practices and usages must be obsasrved.

5. Subsection (2) merely clarifies the commeon law rule that the time for vesals
i3 a reasonable time after the buyer's breach, by using the language “ecommer-
cially reasenable.” What ig sueh a reazonable time depends upon the nature of
the goods, the condition of the market and the other circumstances of the case;
itg length cannot be measured by any Jegal vardstick or divided into degrees.
Where a seller contemplating resale receives g demand from the buyer for inspec-
tivn under the section of preserving evidence of goods in dispute, the time for
resale may be appropriately lengthened.

On the gquastion of the place for resale, subsection {2} goes to the uitimate tesi,
the commercial reasonableness of the geller's chaice as to the place for an ad-
vantageons resale. This Article rejocty the theory that the seller is required to
rezell at the agreed place for delivery and that = yesale elsewhere can be permitted
anly in exceptional cages.

4. The purpose of subsection (2} being tv enable the sellar to dispose of the
goeds to the hest advantage, he is permitied in making the ressie to depart from
the terms and conditions of the original contract for sale to any extent “commer-
cially reasonable” in the circamstances, :

T. The provision of subsection (2} that the geods need not be in existence to be
repold applies when the buyer is guilty of anticipatery repudiation of 3 contraet
for future goods, befors the goods or some of them have come inte exdstence. In
such 4 case the seller may exereise the right of resale and fix his damapes by
“one or more contracts to sell” the quantity of conforming future goods affectad
by the repudiation. The vempanion provision of subsection {2) that resale may
he made sithough the goods were not identified fo the contract prior to the buyer’s
breach, likewisa eontamplates an anticipatery repudiation by the buyer but occur-
ring after the goods are in exjstence. If the gecds so identified conform to the
contract, their resale will fix the seller's damages guite as satisfactorily as if
they had been identified hefore the breach.

8. Where the resale iz to be by private sale, subsection (3) requires that reason-
able notifieation of the seller’s intention to resell must be given to ithe buyer. The
length of netification of a private sale depends upon the urgency of the matter.
Notification of the time and place of this type of sale is not reguired.

Subsecticn (4){b) requires that the seller give tha buyer reasonable notice of the
time and place of a public resale so that he may have an opportunity to bid or to
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secure the attendance of other bidders. An exception js made in the case of
goods “which are perishable or threaten to decline speedily in value.”

9. Since there would be no reasonable prospect of competitive bidding elsewhere,
subsection (4) requires that a public resale “must be made at a usual place or
market for public sale if one is reasonably available;” i. e., a place or market
which prospective bidders may reasonably be expected to attend. Such a market
may still ke “reasonably available” under this subsection, though at a considerable
distance from the place where the goods are located. In such a ease the expense
of transporiing the goods for resale is recoverabie from the buyer as part of the
seller’s incidental damages under subsection {1). However, the question of avail-
ability is one of commercial reasonableness in the circumstances and if such
“usual” place or market is not reasonably availabie, a duly advertised pubiic
resale may be held at another place if it is one which prospective bidders may
reasonably be expected to attend, as distinguished from a place where there ig
no demand whatsoever for goods of the kind.

Paragraph (a) of subsection (4) qualifies the last sentence of subsection (2} with
respeet to resales of unidentified and future goods at public sale, If conforming
goods are in existence the seller may identify them to the contract after the
buyer’s brezch and then resell them at public sale. If the goods have not been
identified, however, he may resell them at public sale only as “future’’ goods and
oniy where there is a recognized market for puhlic sale of futures in goods of the
kind. The provisions of paragraph {c) of subsection (4) are intended to permit
intelligent hidding.

The provision of paragraph (d) of subsection (4) permitting the seller to bid
and, of course, to become the purchaser, benefits the originai buyer by tending
to increase the resale price and thus decreasing the damages he will have to pay.

10. This Article departs in subsection (5) from the prior uniform statutory provi-
sion in permitting a good faith purchaser at resale to take a good titie as against
the buyer even though the seller fails to ecomply with the requirements of this
.8ection.

11. Under subsection (6), the seiler retains profit, if any, without distinction
based on whether or not he had a lien since this Article divorces the question of
passage of title to the buyer from the seller’s right of resale or the consequences
of its exercise. On the other hand, where “a person in the position of a seller” or
a buyer acting under the section on buyer's remedies, exercises his right of resale
under the present section he does so only for the limited purpose of obtaining
cash for his “security interest” in the goods. Omnce that purpose has been ae-
complished any excess in the resale price belongs to the seller to whom an ac-
counting must be made as provided in the last sentence of subsection (6).

Cross References:

Point 1: §§ 2-610, 2-702 and 2-704.
Point 2: § 1-201.

Point 3: §§ 2-708 and 2-710.

Point 4: § 2-328.

Point 8: § 2-104.

Point 9: § 2-710.

Point 11: §§ 2-401, 2-707 and 2-711(3).

Definitional Cross References:

“Buyer”. § 2-103.

“Contract”. § 1-201.
“Contract for sale”. § 2-106.
“Good faith”. § 2-108.
“Goods”. § 2-105.
“Merchant”, § 2-104.
“Notification”. § 1-201.
“Person in position of seller”. § 2-707.
“Purchase”. § 1-201.
“Rights”. § 1-201.

“Sale”. § 2-1086.

“Security interest”. § 1-201.
“Seller”. § 2-108.

VIRGINIA ANNOTATIONS
Prier Statutes: None.

Comment: This section is in accord with Virginia law in allowing the seller to Te-
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sell goods that the puyer nas refuged to accept and to colleet damages from the
buver. John H. Maelin Peanot Co., Ine. v, Pretiow and Ca., 176 Va. 400, 11 8.8.2d
507 (16403; Rosenbaums v. Weedsn, Johnson & Co., 49 Va. (18 Cratt)) 785, 790
{1868}, Such a resale must be made In good faith, which sccording to Baker-
Maithews Lumber Co. v. Linceln Furniture Mapufacturing Ce., Inc., 148 Va, 413,
423, 139 3. E. 354 {1%27), iz because the seller ia acting as an agent of the buyer
in making the resaie. See also Rossnbaums v. Weeden, Johngon & Co,, 49 Va,
iﬁj;%S fo}z‘tt} 785, 798 {1888). This rationale is rejected by the UCC in Comment,
oint L
If the resale is wade in & commercially reasonable manmer the seller may recover
under bothk the 1ICC and Virginia law the diference between the resale price and

the contract price, plos incidental damages, but less expenses saved in consequence
of the bresch. Muyflower Mills v. Hardy, 138 Va. 134, 147-48, 120 S K. 881 {1824).

Aceording to the Comment, Paint 5, the requirement that the resale be commer-
eizlly reasonable includes a requirement that the resale be within 2 reasonable
time afier the buyer’s breach. Mayflower Mills v. Hardy, 128 Va. 148, 147, 120
S.B, 881 {1924}, trealed resale within a reasonahle time 3z 2 separate and dis-
tinet vequirement,

Both the UCC and Virginia cases require the selier to give notice to the buyer that
he i8 going to make a resale. In Rosenbaums v. Weaden, Johnson & Co., 4% Va.
{18 Gratt.y T35, 743 (1868), the court said, “If the vendor elecis to sell the goods
and hold the vendee Hable for the loss, he ought, of course, Lo notify the vendee
thut such is his election, in order that the vendes moy know what the conseguences
nf his continned defaclt may be, and may, If he can and chooses to da so, avert it by
performing his contract and recaiving the goads; or at least may endeavor to miti-
gate his loss by paying some attention to the resale of the geods.” The notice,
under both the UCC and the Virginia cases, is of an intention te¢ resell and bind
the buyer as to the price obtained, and not notice of the sale [tgelf. Walker =».
Gateway Milling Co, 121 Va. 217, 228, 22 4$.E, 826 (1917); American Hide &
Leather Co. v, Challley & Co., 101 Va. 488, 463, 44 8.E. 705 (1803).

§ 2-T07. “Persen in the Position of a Seller”. (1) A “person in the
position of a sefler” includes as against a principal an agent who has paid
or becomse responsible for the price of goods on behalf of his principal or
anyone who otherwise holdes a security interest or other right in goods
similar fo that of a seller. '

{2) A person in the position of 2 seller may as provided in this Article
withhold or stop delivery (§ 2-705) and resell (§ 2-706) and recover inci.
dental damages (§ 2-710).

COMMENT: Prior Uniform Statutory Provision: § 52(2), Uniform Sales Act.

Changes: Rewritten,
Puarposez of Changes: To make it elear that:

In sdditien to following in general the prior uniform statutory provision, the
zase of a financing agency which has scquived docurments by honoring a lebter of
credit for the buyer or by dizeounting a draft for the seller has heen ineludad in
the term “a person in the position of a seller,”

Cross Reference:
Article 5, § 2-506,

Definitional Crosg Referepces:
“Consignea”. g 7-102,
“Congignor”., § 7-102,
“Goods”. § 2-108,
“Security interest”. § 1-201.
“3eller. § 2102
VIRGINIA ANNOTATIONS

Prior Statutes: None.

§ 2-708. BSeller’s Damages for Non-acceptance or Repudiation. (1)
Subject to subsection (2} and to the provisions of this Article with respect
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to proof of market price (§ 2-723), the measure of damages for non-
acceptance or repudiation by the buver is the difference between the mar-
ket price at the time and place for tender and the unpaid contract price
together with any incidental damsages provided in this Article (§ 2-710),
but less expenses saved in conseguence of the buyer’'s breach.

(2) If the measure of damages provided in subsection (1) is inade-
quate to put the seller in as good a posgition as performance would have
done then the measure of damages is the pro®t {including reasonable over-
head) which the seller would have made fross full performance by the
buyer, together with any incidental damages provided in this Article
{§ 2-710), due allowance for costs reasonably incurred and due credit for
payments or proceeds of resale.

COMMENT: Prior Uniform Statatory Provisisn: § 64, Tiniform Sales Act.
Changes: Rewritien,

Purpeses of Changes: To make it clear that:

1. The prior uniform stafutory provision is followed generally in sefting the
current market price st the time and place for tender as the standard by which
damages for nen-aceeptance are io be determined. The time and place of fender
is deterrained by refarence to the section on munner of tender of delivery, and
to the sestions on the effert of such terwmns as FOB, FAS, CIF, © & ¥, Ex Ship
and No Arrival, No Sale.

In the event that thers is no evidence available of the currvent market price at -
the time and place of tender, proof of a substifute market may be made under
the sectisn on determination and proof of merket price. Furthermors, the sec-
tion en the admissibility of markst quotations is mtended to ease materially the
problem of providing competent evidence.

2. The provizion of this section permitiing recevery of expected profit including
rensonable overhead where the standazd measure of damages is inadequate, fo-
gether with the new recquirement that price aetivns may be sustained only where
resale iz Impraetienl, are desipned to eliminzie the unfair and economically
wasteful results arising under the older law when fixed price articles were in-
volved. Thiz section permits the recovery of logr profits in all appropriate cases,
which would include all standard priced goods. The nermal messure there would be
list price less cost fo the dealer or st price isss mapufactzring cost to the
manufacturer, [t ig not necessary to a recovery of “profit™ to show a histery of
earnings, especially if a new venture is Invelved.

8. In all casges the seller may recover incidental damages.

Crosg References:

Point 1: §% 2-319 through 2-324, 2-503, 2-728 and 2-724.
Point 2: § 27709,
Point 3: § 2-710.

Definitional Cress References:

“Buyer”. § 2-103.
“Contraet®, § I1-201,
“Beller®, § 2-108.

VIRGINIA ANNOTATIONS

Prior Statutes: None.

Comment: Virginia cases are in aceord with sebssetion 2-708{1} in allowing the
seller o retain the goods and maintain an action for domages, measured by the
differgnce between the coniract price and the market price, at the time and place
of tender, plus incidental demages incurred, and fess any expenses the seller is
savad by ihe breach, Sanitary Grocery Co. v. Wrighs, 158 Va. 312, 321-23, 163
8.E. 88 (1332); Frank v. East Carolina Lumber Ca., 158 Va, 649, 151 S.E. 135
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(1930) (no breach found); Wessel, Duval & Co. v, Crozet Cooperage Co., 143 Va.
469, 477, 130 S.E. 393 (1525); J. B. Colt Co. v. Elam, 138 Va. 124, 131, 120 5.K.
8567 (1924) (seller failed to prove any damages); James River Lumber Co., Inec.
v. Smith Bros, 135 Va. 406, 415-16, 116 S.E. 421 (1923); McCormick & Co. v.
Hamiiton Wood & Co., 64 Va. (23 Gratt.) 561, 577-78 (1873); Rosenbaums v.
Weeden, Johnson & Co., 59 Va. (18 Gratt.) 785, 790 {1868), Note, 8 Va. L. Rev.
293 (1922); Yellow Poplar Lumber Co. v. Chapman, 74 Fed. 444, 454-56 (4th
Cir. 1896). Virginia has not specifically made an award of incidental damages,
as expressiy authorized by the UCC.

If this measure of damages, that is, the contract price less the market price is
inadequate, then subsection 2-708(2) provides that the measure of damages shall
be the profit lost. Virginia has also recognized that when the goods have not yet
been manufactured, the measure of damages is either the profit lost or the con-
tract price less the cost of manutacturing and delivery. A “profitz lost” rule was
applied in A.LM. Percolating Corp. v. Ferrodine Chemical Corp., 139 Va. 366,
378-79, 124 S.E. 442 (1924). A “contraect price less cost of manufacturing and
delivery™ rule was applied in the following cases: Tidewater Plumbing Supply
Co., Inc. v. Emory Foundry Co., 141 Va. 368, 368-69, 127 3.E. BT (1925); Norfolk
Hosiery and Underwear Mills v. Aetna Hosiery Co., 124 Va_ 221, 23%-41, 98 S.E.
43 {1919}; Duke v. Norfolk and Western Railway Co., 106 Va. 152, 156-59, 55
S.E. 548 (1506); Worrell & Williams v. Kinnear Manufacturing Co., 103 Va. 719,
722, 49 S.E. 988 (1905); Alleghany Iron Ceo. v. Teaford, 96 Va. 372, 377-80, 31
S5.E. 525 (1898).

§ 2-709. Action for the Price. (1) When the buyer fails to pay the
price as it becomes due the seller may recover, together with any ineci-
dental damages under the next section, the price

{(a) of goods accepted or of conforming goods lost or damaged within
a commercially reasonable time after risk of their loss has passed to the
buyer; and

{b) of goods identified to the contract if the seller is unable after rea-
sonable effort to resell them at a reasonable price or the circumstances
reagonably indicate that such effort will be unavailing.

{(2) Where the seller sues for the price he must hold for the buyer
any goods which have been identified to the contract and are still in his
control except that if resale becomes possible he may resell them at any
time prior to the collection of the judgment. The net proceeds of any such
resale must be credited to the buyer and payment of the judgment en-
titles him to any goods not resold.

{3) Affter the buyer has wrongfully rejected or revoked acceptance
of the goods or has failed to make a payment due or has repudiated
(§ 2-610), a seller who is held not entitled to the price under this section
shall nevertheless be awarded damages for non-acceptance under the pre-
ceding section. ,

COMMENT: Prior Uniform Statutory Provision: § 63, Uniform Sales Act.
Changes: Rewritten, import'ant commercially needed changes being incorporated.

Purposes of Changes: To make it clear that:

1, Neither the passing of title to the goods nor the appointment of a day certain
for payment is now material to a price action. )

2. The action for the price is now generally limited to those cases where resale
of the goods is impracticahle except where the bayer has accepted the goods or
where they have been destroyed after risk of loss has passed to the buyer.

3. This section substitutes an objective test by action for the former “not
readily resalable” standard, An action for the price under subsection (1)(b} can
be sustained only after a “reasonable effort to resell” the goods “at reasonable
price™ has actually been made or where the circumstances “reasonably indicate”
that such an effort will be unavailing,
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4. If a buyer is in default not with respect to the price, but on an obligation to
make an advance, the seller should recover not under this section for the price
as such, but for the default in the coilateral (though coincident) obligation to
finance the seller. If the agreement between the parties contemplates that the
buyer will acquire, on making the advance, a security interest in the goods, the
buyer on making the advance has such an intersst as soon as the seller has
rights in the agreed collateral., See § 9-204.

5. “Goods accepted” by the buyer under subsection (1){a) include oniy goods as
to which there has been no justified revocation of acceptance, for such a revoca-
tion means that there has been a default by the seller which bars his rights
under this section. “Goods lost or damaged” are covered by the section on risk
of loss. “Goods identified to the contract” under subsection {1)(b) are covered .
lb;y i:hie1 section on identification and the section on identification notwithstanding
reach.,

6. This section is intended to be exhaustive in its enumeration of cases where
an action for the price lies.

7. If the action for the price fails, the seiler may nonetheless have proved a
ease entitling him te damages for non-acceptance. In such a situation, subsee-
tion (3) permits recovery of those damages in the same action.

Cross References:

Point 4: § 1-106.
Point 5: §§ 2-501, 2-509, 2-510 and 2-704.
Point 7: § 2-T08.

Definitional Cross References:

“Action”. § 1-201.
“Buyer”. § 2-103.
“Conforming”. § 2-106.
“Contract”. § 1-201.
“Goods”. § 2-105,
“Saller”. § 2-103.

VIRGINIA ANNOTATIONS
Prior Statutes: None.

Comment: Under Virginia law the location of the title has been determinative of
the remedy available, so that an action for the price could only be maintained
where title had passed to the buyer. Montauk Ice Cream Co. v, Daigger Co., 141
Va. 686, 695-705, 126 S.E. 631 (1925); J. B. Colt Co. v. Elam, 138 Va. 124, 131,
120 S.E. 857 (1924). The Montauk case distinguished earlier cases in which
there had heen some indications that an action for the price could be maintained
even though title had not passed at the time of the buyer’s breach. See James
River Lumber Co., Inc. v, Smith Bros., 135 Va. 406, 416, 116 S.E. 241 (1923);
Rosenbaums v. Weeden, Johnson & Ce., 59 Va. (18 Gratt.) 785, 790 (1868).

Where the buyer has accepted the goods, under Virginia law title has passed and
the seller may maintain an action for the price. Morton Marks and Sons, Ine. v.
Hill-Chase Steel Co. of Maryland, 196 Va. 268, 272-74, 83 S.E.2d 356 (1954);
Birdsong & Co. v. American Peannt Co., 149 Va. 753, 767-68, 141 S.BE. 759
(1928); Travers v, Teese, 148 Va. 378, 138 S.E. 494 ({1927) (nothingz due from
buyer to seller); Geoghegan Sons & Co., Inc. v. Arbuckie Bros., 139 Va. 92, 112-
13, 123 S.E. 387, 36 AL.R. 399 (1924); Pleasants v. Pendleton, 27 Va. {6 Rand.)
473, 502, 506 (1828).

§ 2-7T10, Seller’s Incidental Damages. Incidental damages to an ag-
grieved seller include any commercially reasonable charges, expenses or
commissions incurred in stopping delivery, in the transportation, care and
custody of goods after the buyer’s breach, in connection with return or
resale of the goods or otherwise resulting from the breach.

gOMMENT: Prior Uniform Statutory Provision; See §§ 64 and 70, Uniform Sales
ct,

Purpeses: To authorize reimbursement of the seller for expenses reasonably in-
curred by him as a result of the buyer’s breach. The section sets forth the prin-
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cipal normal and necessary additional elements of damage flowing from the
geachﬁbﬁt intends to allow all commersially reasonable expenditures made by
2 seller.

Definitional Cross References:
“Aggrieved party”, § 1-201,
“Buayer”, § 2-103.

“Goods”, g 2-105.
“Heller™. 2-103,

VIRGINTA ANNOTATIONS

Prior Statutes: None.

Comment: While it woxid appear that Virginia recognizes that the seller iz en-
titled to Incidents! damages, as under the UCC, the subiect has not bheen ex-
plicitly discussed in the Virginis cases.

§ 2-711. Buyer's Remedies in General; Buyer's Security Interest in
Rejeeted Goads. (1) Where the seller fails to make delivery or repudiates
or the buyer rightfully rejects or justifiably revokes acceptance then with
respect to any goods involved, and with respect to the whole if the breach
2oes to the whole contract (§ 2-612), the buyer may cancel and whether or
not he hag done go may in addition to recovering so much of the price ag

has been paid

(2} “cover” and have damages under the next section ag to all the
goods affected whether or not they have heen identified to the confract; or

) {b) recover damages for non-delivery as provided in this Article (§ 2-
T13),

{2} Whers the seller fails to deliver or repudiates the buyer may also

{2) if the goods have been identified recover them as provided in this
Article (§ 2-502}; or

(b) in a proper case obfain specific performance or replevy the goods
as provided in this Article {(§ 2.716).

(3) On rightful rejection or justifisble revocation of acceptance a
buyer has a security interest in goods in his possession or control for any
payments made on their price and any expemses reasonably incurred in
their inspection, receipt, transportation, care and custody and may hold
such goods and resell them in like manner as an aggrieved seller (§ 2-706),

COMMENT: ?riar Uniform Statutory Provision: No comparable index section;
Bubgection (8}—8§ 69(5), Uniferm Sales Act.

Changes: The prior uniform statutory provision is generally continued and ex-
panded in Subsection {(3). )

Parposes of Changes and New Matter: 1. Fo index In this section the buyert
remedies, subsection (1) covering those remedies permitting the recovery of
money damages, and subsection {2) covering those which permit reaching the
goods themselves, The remedies [isted here ire those those svailable to a buyer
who hes not aceepted the goods or who has justifiably revoked his aeceptance.
The remedies avaliable te 2 buyer with regard to goods finaily acca%ted ]ppear
in the section dealing with breack in regard fo ascepted goods. The buyer’s
right to proceed ag to all goeds when the breach is as to only some of the goods
is determined by the section an breach in instzilment contragts and by the sec-
{ton on partial acceptance.

Despite the seller’s breach, proper refender of delivery under the section on cure
of improper tender or veplacement can sffectively preciude the buyer's remedies
under thiz section, except for any delay involved.
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2 To make it ciear in subsection (3) that the buyer mey hold and resell re-
jected goods ¥ he has pald a part of the price or incurred expenszes of the type
specified, “Paid” as used here includes acceptance of a dreft or other time
negofiable instrument or the signing of a negotiable note, His freedom of resale
18 coextensive with that of a seiler under this Article exeept that the huyer may
not ksep any profit resulting from the resale and is Hmited to retaining only the
amount of the prics paid and the costs invelved in the inspection and handlin
of the goods. The buyer's security interest in the goods is imtended to be lmite
to the items lsted in subsection (3}, and the buyer iz not permitted fo retain
such funds as he might believe adequate for his damages. Tha buyer's right to
cover, or to have damages for non-delivery, is not impaired by his exercise of
hig right of resale,

3. It shouid also be noted that this Act reguires itz remedies o be lberally ad-
minisiered and provides that any right or obligation which it declares is enforee-
sble by action unless a different effect iz specifieally prescribed (§ 1-106).

Cross References:

Point 10 §§ 2-508, 2-601(e}, 2-608, 2-612 and 2-Tid,
Point 2: g 2-794.
Point 3: § 1-108.
Definitional Cross Refersnces:
“Agprioved party™. § 1-201.
“Buyer”. § 2-100.
“Cancellation”. § 2-104.
“Contract”™ § 1201
“Cover”. § 2.712,
H{7oads”. § 2-105,
“Notifies”. § 1-201,
“Receipt of goods™. § 2-103,
“Remedy”, § 1-201
"Secarity luterest”. § 1-201.
“Seller”. § 2-108,

VIRGINIA AXNOTATIONS
Prior Statutes: None.

Comment: For 2 comment on the buver's remedies under the TCC as compared
with the remedies under Virginia law, see Sharp, Buver's Remedies and Article

2, 20 Waeh, & Les L. Eev. (Fall 1263).

The right of the buyer to rescind for breach of warranty was recognized in
Jacohs v. Warthen, 115 Va, 571, 57475, 20 S.E. 113 {1213). The UL does not
have any provision covering the situation in Berlin v. MeCall Co., 161 Va. 987,
172 3. 153 (1%84), in which the buyer contended that the seiler agreed to pay
the buyer for goods returned.

§ 2-712. “Cover”; Buyer's Procurement of Substitufe Goeds. (1)
After a breach within the preceding section the buyer may *cover” by
making in good faith and withoul unreascnable delay any reasonable pur-
régase e?!f or contract to purchase goods in substitution for those due from

¢ seller.

(2} The buyer may recover from the seller as damages the difference
between the cost of cover and the contract price together with any inci-
dental or consequential damages as hereinafter defined {§ 2-715), but less
expensas saved in consequence of the seller’s hreach,

{3) Failure of the buyer to effect cover within this seetion does not
bar him from any other remedy.

COMMENT: Prior Uniform Statntory Provision: None. _
Purposes: 1. This section provides the buyer with s remedy aimed at enabling

him to obtain the goods he needs thus meeling his essential need, This rvemedy
ig the buvers equivalent of the seller's right to reseil
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2. The definition of “cover” under subsection (1) envisages a geries of contracks
or zales, as well as a single contract or sale; goods not identieal with those in-
volved but commercially usable as reasonabie "substitutes under the eircumstances
of the particular case; and contracts on cradit or delivery terms differing from
the conbract in breach, but again reasonable under the circumstances. The fest
of proper cover is whether at the time and place the buysr acted in good faith
and in a reasonable manner, and it is mematerial that hindsight may later prove
that the methad of cover nasd wusg not the chenpest or most sifective.

The requirement that the buyer must cover “without unressonzble deiay” iz not
intended to Himit the time necessary for him to look areund and decide as to how
he may best eflect cover. The test here i= simiiar to that generally used in this
Axticle az to reasonable time and seasonable aetion.

3. Subsection (3) expresses the poliey that cover is not a mandatory remedy
for the buyer. The buyer is always free to choose belwsen cover and damages
for non-dejivery under the next seetion.

However, this scbgection mast be read in conjunciion with the seetion which
limits the recovery of conseguentisl damages to such as couid not have besn ob-
viated by cover. Moz*ewer, the speration of the section on specific performance
of contracts for “unique” geods must be considersd in this connection for avail-
ability of the goods to the partieular buyer for his parficular needs is the test
for that remedy and inability te cover iy made an express condition %o the right
of the buyer to replevy the goods.

4. Thizs sectien does not limit cover to merchants, in the first instance. It is the
wital and important remedy for the consumer bayer as well. Both are free to use
cover: the domestic or pon-merchant copsumey is required only to act in normal
good faith while the merchant buyer must alse observe all reasonable commer-
cial standards of falr dealing in the irade, zines thiz falls within the dafinition
of good faith on his part.

Cross Beferences:

Point 1: § 2-704.
Poirt 2: § 1-204.
Point 3: §§ 2-713, 2-715 and 2-716.
Point 4: § 1-203.

Definitional Cross References:

YBuysr”, § 2-103.
“Contract”. § 1-20L.
“Good faith”. § 2-108.
“Goods”. § 2-185.
“Purechase”. § 1-201,
“Remedy”. § 1-201.
“3eller’’, § E2-103.

YIRGINIA ANNOTATIONS

Prioy Stalutes: MNons,

Comment: This section ig in zccord with Virgima law in authorizing a buyer,
upon learning of a geller’s default in delivery, to uge reasonable diligenee to cover
by the purchase of substitute goods, measuping his damages by the differenes be-
tween the contract price and the cost of the substitute goods, plus incidental dam-
ages and legs any sxpenses saved, Goldstein v, O1d Dominion Peanut Corp., 177 Va,
716, 725, 16 3.E.2d 103 {1941); C, G, Blake Co., Inc. v. W. B. Smith and Son, Ltd,,
147 Va. 880, $82-84, 133 S.E. 685 (1528); Hopkins v. LeCato, 142 Va. T89, 7T83-84,
128 8.5, 847 (1925); Manor v, Hindman, 123 Va. 767, 775, 87 S.E. 332, 334 (1918);
Richardson (}enstructifm Co. v, Whiting Lumber Co., 216 Va. 450, 491‘99 82 S5.E. 87
{1914): Long Pole Lumber Co. v. Sa.xan Lime and Lumber Co., 108 Va. 447, 499-
300, 62 S.10. 349 (1908): O, H. Perry Tie & Lumher Co. v, Reymﬁds & Eros,, 100
Va. 264, 268-74, 40 S.E. 919 (1802). Under both the UCC and Virginia law, as jong
a8 the hayer aets reasomably and in good faith, proof that his methed of obtaining
¢rver was not the cheapest or best will not defeat his action for damages. In
Triplett v. Nichols, 134 Va. 321, 320-30, 123 5.1, 339 (1924), it was recognized that
& buyer acted reasonahbly when he bought steel articles costing $1,509, plus $§76
f;ight, ay cover for timher, having a contract price of $487, which was unawvail-
able.
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§ 2.713. Buyer’s Damages for Non-Delivery or Repudiation. (1) Sub-
ject to the provisions of this Article with respect to proof of market price
(§ 2-723), the measure of damages for non-delivery or repudiation by the
seller is the difference between the market price at the time when the
buyer learned of the breach and the contract price together with any inci-
dental and consequential damages provided in .this Article (§ 2-715), but
less expenses saved in consequence of the seller’s breach.

{2) Market price is to be determined as of the place for tender or,
in cases of rejection after arrival or revocation of acceptance, as of the
place of arrival.

COMMENT; Prior Uniform Statnfory Provision: § 67(3), Uniform Sales Act.
Changes: Rewritten.

Purposes of Changes: To clarify the former rule so that:

1. The general baseline adopted in this section uses as a yardstick the market in
which the buyer would have cbtained cover had he sought that relief. So the
place for measuring damages is the place of tender (or the place of arrival if
the goods are rejected or their acceptance is revoked after reaching their destina-
tion) and the crucial time is the time at which the buyer leains of the breach.

2. The market or current price to be used in comparison with the contract price
under ghis section is the price for goods of the same kind and in the same branch
of trade.

3. When the current market price under this section is difficult to prove the
section on determination and proof of market price is available to permit a show-
ing of a comparable market price or, where no market price is available, evidence
of spot sale prices is proper. Where the unavailability of a market price is caused
by a scarcity of goods of the type involved, a good case is normally made for
specific performance under this Article. Such scarcity conditions, moreover, indi-
cate that the price has risen and under the section providing for liberal admin-
igtration of remedies, opinion evidence as to the value of the goods would be
admissible in the absence of a market price and a liberal construction of allowable
consequential damages should also result.

4. This section carries forward the standard rule that the buyer must deduct
from his damages any expenses saved as a result of the breach,

5. The present section provides a remedy which is completely alternative to cover
under the preceding section and applies only when and to the extent that the
buyer has not covered.

Cross References:

Point 3: §§ 1-106, 2-716 and 2-723.
Point 5: § 2-T12.

Definitional Cross References:

“Buyer”. § 2-103.
“Contract”, § 1-201.
“Seller”, § 2-103.

VIRGINIA ANNOTATIONS

Prior Statutes: None.

Comment: The Virginia cases are in aeccord with subsection 2-713(1). Sun Co. v.
Burruss, 139 Va. 279, 286-87, 123 S.E. 347 (1924); Richmond Leather Manufactur-
ing Co. v. Faweett, 130 Va, 484, 490-91, 107 S.E. 800 (1921); Nottingham Coal &
Ice Co. v. Preas, 102 Va. 820, 822-23, 47 S.E. 823 (1904); Trigg v. Clay, 83 Va. 330,
332-36, 13 8.E. 424 (1891).

Under subsection 2-713(2) it is not clear where “the place for tender” is when a
seller is required to ship the goods to the huyer, but not required to deliver them
at destination. See T'CC §§ 2-503, 2-504. Under Sun Co. v. Burruss, 139 Va. 279,
286-87, 123 S.E. 347 (1924), the market price is determined at the place of destina-
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tion, even theough the “delivery point” iz the place of shipment. See alsa
VIRGINIA ANNOTATIONS to UCC 2-723 for comment on Nottingham Ceal &
Ice Co. v. Preas, 120 Va. 820, 823, 47 5E. 823 (1904).

§ 2-714. Buyer’s Damages for Breach in Regard o Accepied Goeds.
(1) Where the buyer has acceptad goods and given notification (subsection
(3) of § 2-607) he may recover as damages for any non-conformity of
tender the loss resulting in the ordinary course of events from the seller’s
breach as determined in any manner which is reasonable,

{2) The measure of damages for breach of warranty is the difference
at the time and place of acceptance between the value of the goods ae-
cepted and the value they would have had if they had been as warranted,
unlegs special circumstances show proximate damages of a different
amount.

{3} In s proper case any incidentsl and consequential damages under
the next section may also be recovered.

EOMMENT: Prior Uniform Statutery Provision: § 69{6} and (7}, Uniferm Sales
Act.

Changes: Rewritten.

Purposes of Changes: 1. This section deals with the remedies available 1o the
bayer after the gosds have been accepied and the time for revocation of sceept-
ance has gone by, In general this section adopts the rule of the prier uniform
statotory provision for measuring damages where there has been a bresch of
warranty as to goods aceepted, but goes further to lay down an explicit provision
as to the time and place for determining the loss.

The section on deduction of damages from price provides an additional
remedy for a buyer who still owes part of the purchase price, and frequently the
twe remedies will be available concurrenily. The buyer's failure to notify of his
claim under the section on effects of acceptance, however, operates to bar his
remedies nnder either that section or the present section.

2, The “non-conformity” referred to in subsection {1) includes not only breaches
of warranties but alse any failure of the geller to perform secording io his obli-
gations under the contract. In the case of such non-conformity, the buyer s
permitted te recover for his loss “in any manner which is reasonable,”

3., 3ubsection (2) deseribes the usual, standard snd rezsonable method of aseer-
taining damages in the eage of breach of warranty bat it Is not intended as an
exclusive measura, It deparis from the measure of damages for nen-delivery in
ufilizing the plage of sceeptance rather than the place of iender. In some cases
the two may coincide, as where the buyer signifies %is acceptance upon the tender.
If, however, the non-sonformity is such as would justify revooation of aceeptance,
the time and place of acceptance under this section iz determined as of the buyer's
decision not to revoke.

4. The incidental and consequential damages referred to in subsection {3), which
will usually accompany &n action brought under this section, are discussed in
detail in the comment on the next section.

Cross References:

Point 1: Compare § 2.711; §§ 2-607 and 2-717.
Point 2: § 2-106. o
Point 3: 38 2-808 and 2-Ti3,

Point 4: § 2-7T15,

Definitional Cross References:

“Buyer”. § 2108,
“Conform®™. § 2-106.
“Goods”, § 1-201.
“Natification”. § 1-201.
“Beller”. § 2-103.
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_ TVIRGINIA ANNOTATIONS
Prior Statuies: None.

Comment: The sestion Is in accord with Virginig law, Smith v. Hensley, 202 Va,
760, 708, 119 S.E.2d4 332 (1581); E. I duPont de Nemeurs & o, v, Universal
Moulded Produets Corp., 121 Va. 325, 563-81, 82 3. E.2d 233 (1950}; Greeniand
Development Corp. v. Allied Heating Products Co, Ine, 184 Va. 538, 800.01, 35
A.E.2d 801, 184 AL.R. 1812 {1945), Note, 32 Va. L. Rev, 879 {1948} Newbern v,
Josepit Baker & Co., Ine., 147 Va. 896, 1001-02, 133 3.K. 500 {1826}; Southern Tire
Sales Corp. v. A, M. Dudley & Co., 138 Va. 582, 53789, 121 S.K. 885 {1924); Jacobs
v, Warthen, 1158 Va, 571, 575, B0 8.8, 113 (1813); Thoroton v, Thompson, 456 Va,
{4 Grats.) 121 {1847).

§ 2.715. Buyer's Incidental and Conseguential Damages. {1) Inci-
dental damages resulting from the seller’s breach include expenses reason-
ably incurred in inspeetion, receipt. fransportation and care and custody
of goods rightfully rejected, any commercially reasonable charges, ex-
penses or commissions in connection with effecting cover and any other
reasonable expenge incident to the delay or other breach.

(2} Consequential damages resulting from the seller’s breach include

{a} any loss resulting from general or particslar requirements and
needs of which the seller at the time of contracting had reason to know
and which couid not reasonably be prevented by cover or otherwise; and

(b} injury teo person or property proximately resuliing from anjr
breach of warranty.

COMMENT: Prior Uniform Statutary Provisions: Subsection (2)(3)—8§ 83(7)
and 70, Tiniform 3ales Act.

Changes: Rewritten,

Purposes of Changes and New Matter: 1. Subseetion (1) is intended fo provide
reimbursement for the buyver whe ineurs reagonable expenges in connection with
the handling of rightfully rejected goods or goeds whose acespiance may he
Jugtifiahiy revoked, or in connection with effecting cover where the breach of
the contract lies I non-conformity or non-delivery of the goods. The incidental
damagss listed are not intended to be exhaustive bui are merely Hustrstve of
the typical kinds of incidental damage.

Z. Subsection (2) operafes to allow the buyer, in an appropriate ¢ase, any con-
sequential damapes which are the result of the seller’s breach. The “tacit agree-
ment” test for the recovery of consequential damages is rejected. Although the
oider rule at cemmor law which mode the seller Hable for all eonsequentisl
damages of which he had “reason to know” in advapece is followsd, the iiherality
of that rule iv modified by refusing to permit recovery unless the buyer could net
reasomably have prevented the loss by cover or otherwise. Subparapraph (2)
carries farward the provisions of the prior uniform statutery provision as te
eonsequential damages resuiting from bresch of warranty, but modifiss the mle
by requiring first that the buyer attempt fo minimize his damages in good faith,
etther by cover or stherwige.

3. In the nbsence of exeuse under the section on merchant’s exeuse by failure of
presupposed conditions, the seller iz liable for consequential damages in all easaes
where he had reason to know of the buyer’s general or particular requirements at
the time of contracting. It is not necessary that there be 2 consecious acceptance
of an insarer's lability on the seller's part. nor is his obligation for eonseguential
damages limited to cases in which he fails to use due effort in good faith,

Partieular needs of the buyer must generally be made known to the seller while
general needs must rarely be made known to charge the seller with knowledge.

Any seller who does not wish fo take the risk of consequential damages has
availzble the section on rontractual Hmitation of remedy.

4. The hurden of proving the extent of loss inecurved by way of conseguential
damage is on the buyer, but the zectlon on liberal sdministration of remedies
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rejeets any doctrine of certainty which requires abmost mat%&emati;al pragision
in the proof of loss. Loss may be determined In any manner which is reasonabie
under the circumsiances,

3. Suhsection {2)(b) states the usual rule as to breach of warranty, allowing
recovery for injnries “proximately” resulting from the breach, Where the injury
invoived follows the use of goods without diseovery of the defeel causing the
damage, the question of “proximate’” cause tarns on whether it was reasonable for
the buyer to use the goods without such inspsetion as would have revesled the
defects. If it was not reasopable for him to de so, or if he did in fact discover the
defect prior $o his use, the injury wounld not preximately result from the breach
of warranty,

8. In the ease of sale of wares to one in the business of reselling them, resale is
one of the requirements of which the seller has reason to know within the megn-
ing of subsection {Z){z).

Cross References:

Point 1: § 2.808.
Point 3: §§ 1-803, 2-615 and 2-7T18.
Point 4: § 1-106.

Definitional Crass Hefersnces:

“Gover’, § 2-Ti0
FGaods”™, § 1-201.
“Peargon™. § 1201
“Receipt of goods” § 2-108.
“Seller”. § 2-103

VIRGINIA ANNOTATIONS
Prior Statutes: None.

Comment: Virginia law is in accord with ihis section in reeognizing the buyer's
right to incidental and congeguentisl! damages. In 0. H. Perry Tie & Lumber Co,
v. Heynolds & Bros, 100 ¥a. 264, 26874, 40 B.7. 918 (1902), the seller had
delayed in making delivery and the buyer was allowed damages for demurrage,
for damagea paid to a subvendee, and for profits. Bristol Belt Line Railway Co. w
Bullock Electrie Manufacturing Co., 101 Va, 5%, 656-57, 44 S.E, 832 (1903),
aflowed the vecovery of profits in the eontemplation of the parties that were the
natural pesuit of the seller’s breach in making delaved delivery of goods, and
which could be proved with reasonable certainty. A recovery of profits was alse
allowed in the following cases: Shenandoah Milling Co., Inc. v. FPhosphate
Froducts Corp., 161 Va. 642, 649-56, 171 3B, 681 {1933): Newbern v. Baker, 147
Va, 996, 1001-02, 133 8.E. 500 {1928); Arkla Lumber and Mamufacturing Co. v.
West Virginia Timber Co., 145 Va. 641, 652, 132 S.E. 340 {1928); New Idea
Spreader Co. v. . M. Ropers & Sons, 122 Va. 54, 66-88, 94 S.E 381 {1917y,
Consurmers Ice Co. v. Jenmings, 100 Va. 719, 725, 42 SE. 879 {1902); Frigg v.
Clay, 88 Va, 330, 333-36, 12 S.E. 434 (1881).

Whils the general ruls of damsges for breach of warranty of tires is the
difference between the actual value of the tives when delivered and the value
which they wonld have had, if a5 warranted, Scuthern Tire Sales Comp. v 4. M.
Dudley & Co., 138 Va. 582, 587-B9, 121 8.E, 885 (1924), asllowed the huyer to
recover for lpgs of time in use of = truck and for Isbor expended on sccount of
defective tires. In Gerst v Jones & Co., 73 Va. (32 Gratt.) 518, 526.27 (1879), a
buyer recovered special damages for tobacco damaged because of a bresch of
warranty as to boxes supplied by the seller. The same results would be reached
ander the TCC which allows damages on aceount of infuries proximately resulting
from a breach of warranty. However, conseguential damages are not recoverable
for jitems that are uncertain, ekagperated, and fantastic. Mount Rogera Farniture
Co. v. Virginia Mirrer Co., 156 Va. 201, 204-03, 154 8.E. 600 {1930}, And con-
sequential damsages are not recoverable for a loss that could easily be avoided,
as for the value of a potato crop that was not raised, the buver having planted
kalf-rotten potatoes, warranted io be first class. Moon v. Washington-Beaufar
Lang Co., 147 Va. 912, 917.18, 152 8.E. 498 {1928).

In accord with the UCQ, Virginia assumed tn Cody v. Nerton Coal Co., 110 Va.
363, 366, 86 S.E. 33 {1909), that consequential damages were recoverable for an
injury to the person proximately resulting from a breach of warranty, bat only
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if the article purchased was used in 2 reasonably careful and proper manner, and
the damages sustained might not have been reasonably anticipated.

See also Washington and Old Dominion Railway v. Westinghouse HElectric and
Manufacturing Co., 120 Va. 620, 627-36, 89 S.E. 131 (1916), for a discussion of
consequential damages. )

§ 2-716. Buyer's Right to Specific Performance or Replevin. (1) Spe-
cific performance may be deereed where the goods are unique or in other
proper circumstances.

(2) The decree for specific performance may include such terms and
zonditions as to payment of the price, damages, or other relief as the
court may deem just.

(3) The buyer has a right of replevin for goods identified to the con-
tract if after reasonable effort he is unable to effect cover for such goods
or the circumstances reasonably indicate that such effort will he unavail-
ing or if the goods have been shipped under reservation and satisfaction
of the security interest in them has been made or tendered.

COMMENT: Prior Uniform Statnfory Provision: § 68, Uniform Sales Act.
Changes: Rephrased.

Purposes of Changes: To make it clear that:

1. The present section continues in general prior policy as to specific performance
and injunction against breach. However, without intending to impair in any way
the exercise of the court’s sound discretion in the matier, this Article seeks to
further a more liberal attitude than some courts have shown in connection with
the specific performance of contracts of sale.

2. In view of this Article’s emphasis on the commercial feasibility of replacement,
a new concept of what are “unique” goods is introduced under this section.
Specifie performance is no longer limited to goods which are slready specific or
ascertained at the time of contracting. The test of uniqueness under this section
must be made in terms of the total situation which characterizes the contract.
Qutput and requirements contracts involving a particular or peculiarly available
source or market present today the typical commercinl specific performance
situation, as contrasted with contracts for the sale of heirlooms or priceless works
of art which were usually involved in the older cases. However, uniqueness is not
the sole basis of the remedy under this section for the relief may aiso be granted
“in other proper circumstanees” and inability to cover is strong evidence of
“other proper circumstances”. .

3. The legal remedy of replevin is given the buyer in cases in which cover ia
reasonably unavailable and goods have heen identified to the contract. This is in
addition to the buyer’s right to recover identified goods on the seller’s insolveney
{§ 2-502).

4. This section is intended to give the buyer rights to the goods comparable to
the seller’s rights to the price.

5. I a negotiable document of title is outstanding, the buyer’s right of replevin
relates of course to the document not directly to the goods. See Article 7,
especially § 7-602.

Cross References:

Point 3: § 2-502.
Point 4: § 2-709.
Point 65: Article 7.

Definitional Cross References:

“Buyer”. § 2-103.
HGoods™. § 1-201.
“Rights”. § 1.201.
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VIRGINIA ANKNOTATIONS
Prier SBtatutes: Code 1550, § 8-647.

Comment: Virginia has recognized in dietum that a buyer who has tendered the
purchase money for goods and made a demand i3 entitled to mairtain detinue
or trover if he iz refused., Chapman v. Campbeli, 54 Va. (18 Grakt) 105, 110
(1856). On refusal to deliver, the seller haviag made a aubsequent aale to a
second buyer, the first buyer may maintain an action for damages against the
seller. Sweeney v. Foster, 112 Va, 499, 503, 71 S.E. 548 (1911).

While the TCC does not refer to the rights of marketing cooperatives with refer-
ence Lo crops grown by thelr mambers, the seetion would geem to be in accord with
Layne v. Tobaceo Growers Co-operative Association, 147 Va, 878, 281-82, 133
S.E. 3588 {1926}, which recognized that an injunction might issus in a proper case
to restrain a grower from digposing of tobacce in vioiation of a contract.

The sestion recogmizes the acte of replevin, & form of action ahelished in Virginia
by Code 1950, § 8-647.

§ 2.717. Deduction of Damages From the Price. The buyer on noti-
fying the seller of his intention to do so may deduct all or any part of the
damages resulting from any breach of the contract from any part of the
price still due under the same contract.

g?tMMENT: Prior Uniform Statatory Prevision: See § 69(1) (a), Uniform Salss

Purposes: 1. This seciion permits the buyer to deduct from the price damages
resulting from any breach by the seller and dees sot limit the relief to cases of
breach of warranty as did the prior uniferm statutery provision. To bring this
provision into application the breach invoived moust be of the same contract under
which the price in question is claimed to have been eatned.

£, The buyer, howsver, must give notice of his intention to withhold all or part
of the price if he wishes to avoid a default within the meaning of the section en
insesurity and right to assurances, In conformity with the general policies of this
Article, no formality of notice is required and any langusge which reasonably
indicates the buyer's reason for holding up his payment ig sufficient.

Cross Reference:
Point 2: § 2.609.

Definitional Cross Heferences:

“Buyer™. § 2.104.
“Notiftes™, § 1.20L

VIRGINLA ANNOTATIONS

Prior Statutes: None.

Comment: The UCC i in accord with Virghnia law in allowing the buyer te
deduet damages for a breach from any part of the price still due fo the seller.
Dester-Portland Cement Co. v. Aeme Supply Ce., 147 Va, 758, 77074, 133 5.8, 788
{1926); Jeffries and Co., Tnc. v. Kramer Brothers Co., 185 Va. 419, 114 5.5, 282
{1?2?) é ’:;T}ew Idea Spreader Co. v. R. M. Rogers & Sons, 122 Va. 54, §5-86, 94 S.E.
as1 (1917},

This section does not affect the Virginia rules of sci-off, as set forth in Code
1350, §§ 8-239, 8-239.1, and 85-239.2, and Rule 3:8. Thege statutes and the
Rule of Court change the law applied in eariier cases under which the buver's
claims for unliquidated damages could not he set.off against the price clzimed
by the seller. See Dexter-Portland Cement Co. v. Acme Supply Co., Inc., 147 Va.
158, 768, 133 S.E. 788 (1926); Joseph . Baker & Co., Inc. v. Hartman, 139 Va.
4§12, 618-14, 124 S.E. 425 (1924). The earlier rule was avoided in Richardson
Constrgetion Co. v, Whiting Lumber Co., 118 Va. 430, 491-%4, 32 5.8, 87 {1514},
in which the buyer's damages ealenfated on the basis of “cover” were found to be
fiquidated. See also F. A. Rausch & Co. v. Graham Manufacturing Corp., 139 Va.
502, 505-06, 124 8.8. 427 (1924); 145 Va 681, 134 5.E. 692 (1926), for a case
involving set-off.
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§ 2-718. Liquidation or Limitation of Damages; Deposits. (1) Dam-
ages for breach by either party may be liguidated in the agreement but
only at an amount which is reasonable in the light of the anticipated or
actual harm caused by the breach, the difficulties of proof of loss, and
the inconvenience or non-feasibility of otherwise obtaining an adequate
remedy. A term fixing unreasonably large liquidated damages is vmd as
a penalty.

{(2) Where the seller justifiably withholds delivery of goods because
of the buyer’s breach, the buyer is entitled to restitution of any amount
by which the sum of his payments exceeds

(a} the amount to which the seller is entitled by virtue of terms
liquidating the seller’s damages in accordance with subsection (1), or

(b) in the absence of such terms, twenty per cent of the value of the
total performance for which the buyver is obligated under the contract or
3500, whichever is smaller.

(3) The buyer’s right to restitution under subsection (2) is subject
to offset to the extent that the seller establizhes

(a) a right to recover damages under the provisions of this Article
other than subsection (1), and

(b) the amount or value of any benefits received by the buyer di-
rectly or indirectly by reason of the contract,

(4) Where a seller has received payment in goods their reasonable
value or the proceeds of their resale shall be treated as payments for the
purposes of subsection (2); but if the seller has notice of the buyer’s
breach before reselling goods received in part performance, his resale is
subject to the conditions laid down in this Article on resale by an ag-
grieved seller (§ 2-706).

COMMENT: Prior Uniform Statuiory Provision: None.

Purposes: 1. Under subsection (1) liquidated damage clauses are allowed where
the amount involved is reasonable in the light of the circumstaneces of the case.
The subsection sets forth explicitly the elements to be considered in determining
the reasonableness of a liquidated damage clause. A term fixing unreasonably
large liquidated damages is expressly made void as a penalty. An unreasonably
small amount weuld be subject to similar criticism and might be stricken under the
section on muconscionable contracts or clauses.

2. Subsection {2) refuses to recognize a forfeiture unless the amount of the pay-
ment so forfeited represents a reasonable liquidation of damages as determined
under subsection {1). A special exception is made in the case of small amounts
(20% of the price or $500, whichever is smaller) deposited as security. No
distinetion is made between cases in which the payment is to be applied on the
price and those in which it is intended as security for performance. Sub-
section (2) is applicable to any deposit or down or part payment. In the case of a
deposit or turn in of goods resold before the breach, the amount actually received
on the resale is fo be viewed as the deposit rather than the amount allowed the
buyer for the itrade in. However, if the seller knows of the hreach prior to the
resale of the goods turned in, he must make reasonzhle efforts to realize their
true value, and this is assured by requiring him to ¢comply with the cond.ltlons laid
down in the section on resale by an aggrieved seller.

Cross References:

Point 1: § 2-302.
Point 2: § 2-%706,

[l
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Definitional Cross Beferences:

“Aggriaved’. § 1-20L
“Agreement”. § 1201
YBuyer”, § 2.143.
“Gooda”?, § 2-108,
“Notice”. § 1-201.
“Party”. § 1-201.
"Remedy™. § 1.201.
“#Heller?, § 2-102,
“Term”. § 1-281.

VIRGINIA ANNOTATIORS
Prior Statules; None.

§ 2.719. Contractual Modification or Limitation of Remedy. (1) Sub-
ject to the provisions of subsections (2) and (3} of this seetion and of
ihe preceding section on lguidation and limitation of damages,

(a) the agreement may provide for remedies in addition to or in
substitution for those provided in this Article and may limit or alter the
measure of damages recoverable under this Article, as by Imiting the
buyer’s remedies to return of the goods and repayment of the price or to
repair and repiacement of non-conferming goods or parts: and

{b) resort to a remedy as provided is optional unless the remedy is
expressly agreed to be exclusive, in which case it is the sole remedy.

{2} Where circumstances cause an exclusive or limited remedy to
fuil of its essential purpose, remedy may be had as provided in this Aet.

(8) Consgequential damapes may be Hmited or excluded unless the
Hmitation or exclusion iz unconscienable. Limitation of conseguential
damages for injury o the person in the case of consumer goods Is prima
facie unconscionable but Hmitation of damages where the loss is com-
mercial is not.

COMMENT: Prier Uniform Statutory Provision: None.

Purpeses: 1. Under this section parties sre left free to shape their remedies fo
their particular requirements and resscnable agreements limiting or meodifying
remedies are to be given effect. )

However, it is of the very essence of a sales contract that at least minimurm

. zdeguate ramedies be available. If the parties intend to evonelude a contract for
sale within this Article they must accept the legal consequence that there be at
least a fair guantum of remedy for breach of the obligations or duties sutlined In
the contract. Thus any elaose purporting to modify or limit the remedial pro-
visions of this Article in an unconscionable manner Is subject to deletion and in
that event the remedies made available Dy thiz Article are appiicable as if the
stricken clause had never existed. Similarly, under subsection (2), where an
apparently fair and reasonsble clause beeause of circumstanees Tails in #s purpese
or operates to deprive sither party of the substantinl value of the bargain, it must
give way to the general remedy provisions of this Ariicle

2, Suhgeetion (1){b) ereates n presumption that elauses prescribing remedies are
curmulative rather than exclusive. If the parties intend the term to deseribe the
sole remedy under the contract, this must be clearly expressed.

3, Bubsection {3} recognizes the validity of clavnses limiting or excluding con-
sequential damages but makes it clear that they may not operate in an uncon-
scionable manner. Actually such terms are merely an allocation of unknown or
undeterminable risks. The seller in all cases is free to disclaim warranties in the
manner provided in § 2.318
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Cross References:

Point 1: § 2-302.
Point 3: § 2-316.

Definitional Cross References:

“Agreement”, § 1-201.
“Buyer’”. § 2-103.
“Conforming™, § 2-106.
“Contract”. § 1-201.
“Goodg”. § 2-105.
“Remedy™. § 1-201.
“Seller”. § 2-103.

VIRGINIA ANNOTATIONS
Prior Statutes: None,

Comment: Virginia has recognized that the remedies of parties to a sales contract
may be limited by contract. The buyer’s remedy may be limited o 2 return of the
goods and repayment of the purchase price, and additional eontractual rzquire-
ments may be made as to the giving of notice of nenconformity of the goods and
regarding the exercise of an option to return the zoods. Monroe & Monroe, Ine.
v. Cowne, 133 Va. 1B1, 158-204, 112 5.E. 848 (19872). Such contractual require-
ments may he waived by the seller, as by endeavoring to repair a machine and
make it work. Monroe & Monroe, Inc. v. Cowne, 133 Va. 181, 198-204, 112 S.E.
848 (1922); Economic Water Heating Corp. v. Dillon Supply Co., 156 Va. 597,
607-08, 1569 S.E. 78 (1931). The Economic case also heid that if, with the
knowledge of the zeller, the goods are purchased for resale, the buyer is required
to return only those goods that have not been resold.

The parties may by contract limit the seller’s fiability to the repair and renlace-
ment of nenconforming goods or parts. With reference to such a limitation, the
Supreme Court of Appeals in Wright & Co., Inc. v. Shackleford, 152 Va. 635,
648, 148 S.E. 807 (1929), quoted the following passage from 35 Cyc. 428: “TTnless
there is a definite condition to that effect, the buyer is not obligated, as a condition
precedent to recovery on the warranty, to allow the seller to remedy defects. If,
however, the contract so stipulates, no liability for a breach of warranty attaches
until the seller has had an opportunity to remedy defects, but on such opportunity
being afforded by proper notice, the failure or refusal of the seller to act fixes
his liability. So too an unsuccessful effort to remedy the defects renders the seller
liable on his warranty, and the buyer is not bound o allow him a second wppor-
tunity. On the other hand, an offer on the part of the seller to remedy defects
not accepted by the buyer releases the seller from liability on the warranty,
provided the offer or effort to repair is made within 2 reasonable time.”

In one instance Virginia has in effect rendered ineffective a contractual limitation
on lizbility by finding the seiler had not delivered the partieular goods purchased,
instead of finding that the goods had been delivered but a warranty had been
breached.  International Harvester Co. v. Smith, 105 Va. 683, 688, b4 S.E. 859
(1906) (new machine ordered; old machine delivered).

§ 2-720. Effect of “Cancellation” or “Rescission” on Claims for Ante-
cedent Breach. Unless the contrary intention clearly appears, expressions
of ‘“‘cancellation” or “rescission” of the contract or the like shail not be
construed as a renunciation or discharge of any claim in damages for an
- antecedent breach. :

COMMENT: Prior Uniferm Statutory Provision: None.

Purpese: Thie section is designed to safeguard a person holding a right of action
from any unintentional loss of rights by the ill-advised use of such terms as
“cancellation”, “rescission”, or the like. Once a party's rights have acerued they
are not to be lightly impaired by concessions made in business decency and without
intention to forego them. Therefore, unless the cancellation of a contract expressly
declares that it is “without reservation of rights”, or the like, it cannot he
considered to be a renunciation under this section.
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Cross References
§ 1-107.

Definitional Cross References:
“Cancellation”. § 2-106.
“Contract”, § 1-20%.
VIRGINIA ANNOTATIONS

Prior S8tatuies: None.

§ 2.721. Remedies for Frand, Remedies for material misrepresenta-
tion or fraud include all remedies available under this Article for noa-
fraudulent Lireach. Neither rescission or 4 claim for rescigsion of the con-
tract for sale nor rejection or return of the goods shall bar or be deemed
inconsistent with a claim for damages or other remedy.

COMMENT: Prior Uniform Statutory Provision: None.

Purposes: To correct the situation by which remadies for fraud have heen more
sirenmseribed than the more modern and mercantile remedies for breach of
warranty. Thus the remediss for fraud are extended by this section to colneide in
scope with those for non-fraudulent breach. This section thus makes it elsar that
naither rescizsion of the contraet for frasd nor rejeetion of the goods bars other
remedies unleag the circumstances of the cage make the remedies incompatible.

Definitional Cross References:

“Contraet for sate”. § 2-106.
#Goods™. § 1.20L
“Remedy”, § 1-201,

VIRGINIA ANNOTATIONS

Prior Statuies: None.

Comment: fee Note, A Seller's Liability for Innocent Mizvepresentationg in
Virginia, 45 Va, L. Rev. 768 {19587}, Packard Norfelk, Inc. v+ Miller, 198 Va. 587,
564-86, 55 B.I1.24 207 (1956}, allowed a buysr to resgcind a purchase contract for
a new car on aceount of an innocent material misrepresentation made by the seller,

§ 2-T22., Who Can Sue Third Parties for Injury to Goods. Where a
third party so deals with goods which have been identified to a contract
for sale as to cause actionable injury to a party to that contract

(a) a right of action against the third party is in either party to
the contract for sale who has title to or a security interest or a special
property or an insurable interest in the goods: and if the goods have been
destroyed or converted a right of action iz also in the party who either
bere the risk of loss under the contract for sale or has since the injury
assumed that risk as against the other;

(b} if at the time of the injury the party plaintiff did not bear the
risk of loss as against the other party to the contract for sale and there
1s no arrangement between them for disposition of the recovery, his suit
or settlement is, subject to his own Interest, as a fiduciary for the other
party to the contract;

{c} either party may with the consent of the other sue for the bene-
it of whem It may concern,

COMMENT: Prior Uniform Statutory Provision: Nons.

Purposes: To adopt and extend somswhat the principle of the statutes which
prowide for suit by the real party in interest. The provisions of this section apply
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only after identificntion of the goods. Prior to that time only the seller has a right
of action. During the period between identification and final acceptance {except
i the case of revocstion of acceptance) if is possibie for both pariies to have the
right of action. Even after final acceptance both parties may bave the righs of
action if the seiler retains possession or otherwise retaing an interest.

Definitional Cross References:
“Action” § I1-2oL,

“Buyer”, § 2.104. *
“Contract for sale”. § 2-106,
“Goods”, § 2-108, -

“Party™. § 1-261.
“Rights”. § 1-201
“Becurity interest”. § I1-20L

TIRGINIA ANNOTATIONS
Prior Statutes: None,

§ 2-723. Proof of Market Price: Time and Place. {1} If an action
based on anticipatory repudiation comes to trial before the time for per-
formance with respect fo some or all of the goods, any damages based on
market price (§ 2-708 or § 2-718) shall be determined according to the
price of such goods prevailing at the time when the aggrieved party
learned of the repudiation.

(2} If evidence of a price prevailing at the times or places described
in this Article is not readily available the yprice prevailing within any rea-
sonable time before or after the time described or at any other place
which in commercial judgment or under usage of trade would serve as a
reasonable substitute for the one deseribed may be used, malking any
proper allowance for the cost of transporting the goods o or from such
other place.

(3) Evidence of a relevant price preavailing at a time or place other
than the one described in this Article offered by one party is not admis-
gible unless and until he has given the other party such notice as the
court finds suificient to prevent unfair swprise.

COMMENT: Prior Uniform Statutory Provision: None.

Purposes: To eliminate the most obvieus diffieulties arising in connection with the
deternyination of market price, when that is stipulated a3 8 measure of damages
by some proviston of this Axticle, Whers the appropriate market price is not
readily availabia the court is here granted reasonable leeway in recelving svidenve
of prices cwrent in sther comparable markets or at other times comparable to the
one in question. In aceordance with the genernl principle of this Article against
surprise, howaver, a party intending to offar evidence of such 2 substifute price
mugt give suitable notice $o the other party.

This section is not intended to exclude the nse of any ather reasonable method of
determining market pries or of measuring damages if the ehreumstances of the
case make this necessary. ¢

Definitional Crose References:

“Aetion®”. § 1-201. -
“Aggrieved party”. § 1-201L
“Goods™, § 2-105,
“Notifies". § 1.201.
"Party”. § 1201,
“Heasonable time™. § I-204.
“Tsage of trade”, § 1-205.
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YIRGINIA ANNOTATIONS

Prior Statutes: None.

Comment: Virginia has recognized that if evidenee of a prevailing price at the
time and place to measure damages is not readily available, the price at a different
place may be used. In Cocoa Products Co. of America, Inc. v. Duche, 156 Va. 86,
99-101, 158 S.E. 719 (1931), there was no market price for cocoa butter at Norfolk,
and so damages were ascertained by reference to market prices at Philadelphia,
New York, and Chicago, plus freight to Norfolk. Other cases to the same effect
are: Nottingham Coal & Jee Co. v. Preas, 102 Va, 820, 823, 47 S.E. 823 (1904);
MecCormick & Co. v. Hamilton, Wood & Co., 64 Va. (23 Gratt.) 561, 577-78 (1873).

§ 2-724. Admissibility of Market Quotations. Whenever the prevail-
ing price or value of any goods regularly bought and so0ld in any established
commodity market is in issue, reports in official publications or trade jour-
nais or in newspapers or periodicals of general circulation published as the
reports of such market shall be admissible in evidence. The circumstances
of the preparation of such a report may be shown to affect its weight but
not its admissibility.

COMMENT: Prior Uniform Statutory Provision: None.

Purposes: To make market quotations admissible in evidence while providing for
a challenge of the material by showing the circumstanees of its preparation.

No explicit provision as te the weight to be given to market quotations is contained
in this section, but such quotations, in the absence of compelling challenge, offer an
adequate basis for a verdict.

Market quotations are made admissible when the price or value of goods traded
“in any established market” is in issue. The reason of the section does not
require that the market be closely organized in the manner of a produce exchange.
It is sufficient if transactions in the commodity are frequent and open enough
ta make a market established by usage in which one price can be expected to affect
another and in which an informed report of the range and trend of prices can he
assumed to be reasonably accurate.

.This section does not in any way intend to limit or negate the application of similar
rules of admissibility to other material, whether by action of the courts or by
statute. The purpose of the present section is to assure a minimum of mercantile
administration in this important situation and not to limit any liberalizing trend
in modern law.

Definitional Cross Reference:
“Goods”. § 2-106.

VIRGINIA ANNOTATIONS

Prior Statutes: None.

§ 2-725. Statute of Limitations in Contracts for Sale. (1) An action
for breach of any contract for sale must be commenced within four years
after the cause of action has acerued. By .the original agreement the
parties may reduce the period of limitation to not less than one year but
may not extend it.

(2) A cause of action accrues when the breach occurs, regardless of
the aggrieved party’s lack of knowledge of the breach. A breach of war-
ranty cccurs when tender of delivery is made, except that where a war-
ranty explicitly extends to future performance of the goods and discovery
of the breach must await the time of such performance the cause of action
accrues when the breach is or should have been discovered.
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(8) Where an action commenced within the time limited by subsec-
tion {1} iz so terminated as to leave available a remedy by ancther action
for the same breach zuch other action may be commenced after the ex-
piration of the time limited and within six months after the termination
of the first action unless the termination resulted from voluntary discon-
tinuance or from dismissal for failure or neglect fo prosecute.

{(4) This section does not aiter the law on tolling of the statute of
limitations nor does it apply fo causes of action which have acerued
hefore this Act becomes effective.

COMMENT: Prioy Uniform Statutory Provigion: None.

Purposes: To introducs a uniform statule of limitations for sales contracts, thus
eliminating the jurigdictional variations and providing needed rellef for concerns
doing busimess on 2 nationwide scale whose coniracts have heretofore been
governad by several different periods of Imitation depending upon the staie in
which the transsefion ocourred. This Artiele takes sales contraets out of the
general laws limiting the time for commencing coniractual actions and selects a
four year period as the most appropriote to modern business practice. This is
within the normud eommereial record keeping period.

Subsection (1) permdts the parties to raduce the pericd of idmitation. The
minimum peried is set at one yemr. The parties may not, however, extend the
statutory period

Subsection (2), providing that the couse of action ncoruss when the breach
occurs, states an exception where the warrsnty extends to future performance.

Subseetion (3) states the saving provision ineluded in many state statutes and
permits ap addilional short pericd for bringing new scticns, where suits begun
within the four year period huve been terminated so as io leave a remedy still
available for the same breach.

Bubsection (4) makes it clear that this Article does nof purport o alter ar modify
in any respect the law on telling of the Sintute of Limitstions as it now prevails
in the varipus jurisdictions.

Definitional Cross Heferences:

“Action”, § 1-201
“Agorisved party”. § 1-201.
“Agresment”. § 1-201
“Contract for sale”. § 2.106.
“Goods”, § 2-108,

“Party”. § 1-201.
“Remedy”™, § 1-201.
“Term”. § 1-201.
“Termination”™. § 2-104.

VIRGINIA ANNOTATIONS
Prior Statates: Code 1980, §§ S-13, 8-25, B-27, 8.30, B-34.

This section, which provides s uniform four-yvear statate of limitations on con-
tracts fur sale, subjeet to redustion to sne wvear by apreement bhetwesn the
parties, changes the Virginia Umitation periods. Code 1980, § 813, provides a
ten-year limitation perfod on written coniracts under seal, five year pericd on
other written coniracts, and two years on other express ar implied contracts, The
statute alse provides for s five-year pericd after cessation of dealings “upon
accounts soncerning the trade of merchandise between merchant znd merchant,
their fzetors, or servants.” This statutery provision iz discussed .in Ellison v-
Waintrob, 138 Va. 25, 123 5.E. 512 (1924).

This szction expressly provides that it does not afect tolling ztatutes, hut its
effact on “saving provisions” is nof clear. Svhsection 2-725({8) is similar in some
respects bo Code 1950, § 8-34, but the Virginia statute iz broader. See Jones v
Morris Flan Bank of Portsmouth, 170 Vo, 8, 195 88, 525 (1938). It is not
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entirely clear whether statutes such as Cods 1950, § 8-30, which provides a saving
provision as to persons under disability, are cousidered tolling statutes, so as to
remain in effect under subsection (4}, or saving provisions that have been super-
seded by subseetion (8).

The UCC provides that in the original agreement, the parties may roduce the
pemod of limitations to ome year. This provision appears to be in confliet with the
noiley underlying Code 1850, § %27, under which a promisor who has made a
promise not to plead the statute of limitations is estopped to plead such statute
if to de so would operate as a fraud on the promisee. Otherwise, unwritten
promises not to plead the statute are vold and written promises not to plead the
statuie have the same effect as promises te pay the debi, which Is to start the
stafute running anew. Code 1980, § 8-25. (But see (ode 1350, § 8-28 relating
{0 personal representatives and joint contrastors. See also Sobwl & Herman, 176
Va. 489, 9 S.J8.2d 458 {1948), for o construction of ihese statutes) The UCQ
wonld seem b5 change Virginia law in that it sllows the parties to czontract for
shorter periods of limitation. The UCC is not cloar as te whether it is intended
to affect a sfatute guch as Code 1850, § 8-25, under whick 2 pew promise in
writing starts this statute running anew. Literally, the text of the UCC does not
affect this statute, but the Comment indicates that the dreftsmen intended fo
preclude parties from extending the statutery lmitation perieds.



ARTICLE 3
COMMERCIAL PAPER
PART 1
SHORT TITLE, FORM AND INTERPRETATION

§ 3-101. Short Title. This Article shall be known and may be cited as
Uniform Commercial Code—Commercial Paper.

COMMENT: This Article yepreszents a somplete revision and modernization of the
Tiniform Negotiable Ingiruments Law.,

The Corments which follow will point out the respects in which this Articie
changes the Negotinble Instruments Law, which was promulgaied by the National
Conference of Commissioners on Uniform State Laws in 1896, and wis subsequently
enncted in every American jurisdietion. Needless to say, in the 50-o0dd years of
the history of that statute, thers have been vast chapges in commercial practices
relating 4o the handling of negotiable instrumsenis. The need for revizion of this
important statute was felt for some years before the presen{ project was
undertaken.

It should be noted especially that this Article does not apply in any way lo the
handling of securities. Articie 8 deals with that gubject. Hee § 3-105.

VIRGINIA ANNOTATIONS

Prior Statutes: Code 1850, Title §, Chapter 10.

Comment: Article 3 iz diseussed in Rity, Virgivia Law and the Commercial Papex
Artizle of the Uniform Commercial Code, 12 Wash. & Lee L. Rev. 1 (1355},

The UCC continges the original purposes of the Negotiable Instruments Law. The
NIL embodied in a single statute all the rules of the law merchant and deeisionsy
on, the law of negotiable instruments. Trusises of American Bank v. McComb, 105
Vi, 478, 476-77, 54 8. E. 14 {1508} ; Fleshman v. Dihb, 118 Va. 582, 585, 8% 3.K. 64
{19183, It resoives doubts and secures uniformity of the law of negotiable instim-
ments. Dunnington v. Bank of Crewe, 144 Va. 36, 50-51, 181 S.E. 291 {19261, It is
designed to facilitate, not impede and confuse, trade and commeres in and by meang
of negoiiable paper. Fleshman v Bibb, 118 Va. 582, B85, 58 8.E. 84 {1918},
Decisions from other jurisdictions are persuasive anthority in Interpreiing the
gt&*;ut% Gg.iolley v. Summers FParrott Hardware Co., 11§ Va. 438, 445, 8% B.E.
06 {1916},

§ 3-102. Definitions and Index of Definitions. (1) In this Article
unless the context otherwise requires

{a) “Issue” means the first delivery of an instrument to a holder or
a remitter.

(b} An “order” is a direction to pay and must be more than an author-
ization or request. It must identify the person to pay with reasonable
certainty. It may be addressed to one or more such persons jointly or in
the alternative but not in succession.

{c} A “promise” is an undertaking to pay and must be more than an
acknowledgement of an obligation,

{d} “Secondary party” means a drawer or endorser.
{2} “Instruoment” means a negotisble instrument,
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{2} Other definitions applying to this Article and the sections in which
they appear are:

“Acceptance’”. § 8410,
“Aceommodation party”. § 3-415,
“Alteration™. § 3-407.
“Certificate of deposit”. § 3-104.
“Certification”. § 2-411,
“Check™. § 3-104,

“Definite time”. § 3-109.
“Dishonor”. § 3-507.

“Draft”, § 3-104.

“Holder in due course”, § 2-3062.
“Negotiation”. § 3-202.

“Note”. § 8-104.

“Notice of dishonor”. § 3-508.
“On demand”. § 3-108.
“Presentment”. § 3-504,
“Protest”. § 8-509,

“Restrictive Indorsement”. § 3-205.
“Signature”. § 8-401,

{3) The following definitions in other Articles apply to this Article:

“Ascount”. § 4-104,

“Banking Day”. § 4104,
“Clearing house”, § 4.104.
“Collecting bank”. § 4-105.
“Customer™. § 4-104. -
“Depositary Bank™. § 4-105.
“Documentary Draft”. § 4-104.
“Intermediary Bank™. § 4-105.
“Ttem”. § 4-104.

“Midnight deadline”. § 4-104.
“Payor bank”. § 4-105.

{4) In addition Article 1 contains general definitions and principles
of vonstruction and interpretation applicabie throughout this Article.

COMMENT: Prior Uniform Statutery Provisiop: §§ 1{5), 128 anrd 191, Uniform
Negotiable Inatrumenis Law,

Changes: See below.

Purposes of Changes: 1. The definition of “issue” in § 181 of the original aet haa
been clarified in two resperts. The § 191 definition required that the instrument
delivered he “complete in form” inconsistently with the provisions of §§ 14 and 15
{relating to incomplete instruments) of the original act. The “complete in form”
iznguage has therefore been deleted. Furthermore the § 131 definition requngé
that the delivary he “ic a porson who takes a3 2 holder”, thus raising diffieulties in
the case of the remitter (see Comment 3 to § 3-302) who may not be a party to the
Instrument and thus not 2 holder. The definition in subsaetion (13{a} of this
section thug provides that the delivery may be $o & holder or to 2 remibier,

2. The definitiens of “order” [subsection {b}] and “promise” [subsection (¢}] are
new, but state principles clearly recegnized by the courts. In the case of orders the
dividing line hetween “a direction to pay” and “an anthorization or reguest” may
not be self-evident in the occasional unusszl, and thersfore nen-cormmercial, ease.
The prefizing of words of courtesy to the direction—ag “please pay” or “kindly
pay—should not fead to a holding that the direction has degenerated into a mere
request, On the other hand informal language—such as “1 wish you would pay™—
would not qualify as an order and such an instrument would be non-negotisble.
The definition of “promise” is intended to make it clear that 2 mere L0 U. isnot a
negotinhle Instrument, und to change the result in oceasional cases which have
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held that “Due Currier & Rarker seventeen dollars snd fourtesn cenis, value
received,” and “I borrowead from P. Shemonia the sum of five bundred dollars with
four per cent interest; the borrowed money ought to be p&;zé within four months
from the above date” were promises sufficlent to make tha nstruments into notes.

5. The last sentence of subsectiom (1) (b} (Yorder™) permils the order fo be
addressed o one or more persons (as drawees) in the alternative, recopmizing the
practice of corpurations issuing dividend checke and of ofher draweras whe for
commercial convenience name a muziber of drawees, uspally in different narts of
the country. The section on presentment provides that presentment may be made
t5 any one of such drawees. Drawess in succession are not permittad because the
holder should not be requirved to make more than one presentment, and upon the
firgt dishonor should have his recourse against the drawer znd Indorsers.

4. Comments on the definitions indexed fotlow the sections in which the definitions
are contained.

Cross Reference:
Dot 8: § 3-H04(3) (@)

Definitisnal Cross Keferenges:
“Rank™, § 1-301.
“Dislivery”. § 1-201.
“Holder”. § 1-201.
Money™. § 1-261.
“Porsen®, § 1-201.

YVIRGINIA ANNQTATIONS
Prior Statutes: Code 1950, §§ 6-35345), 6-4581, 8-544.

§ 5-103. Limitations on Scope of Article. (1) This Article does not
apply to money, documents of title or investment sscurities.

{2) The provisions of this Article are subiect fo the provisions of the
Article on Bank Deposits and Collections {Article 4) and Secured Trans-
actions {Article 9),

COMAMENT: Prior Uniform Statmiory Provisien: None.

Purposes: 1. This Article is restricted to commervial paper——that is to zay, to
drafte, checks, certificates of deposit and notes as defined in § 3-104(2). Snbsmec
tion (1} expressiy excludes any money, as defined in this Act {§ 1-201}, even
though the money may be in ths form of z bank note which meets all the require-
ments of § 3-104{1}. Money iz of course negsiisble at common law or under
separate statutes, but no provision of this Article is appleable to it Subsection
{1} also expressly excludes documents of title and investment securities which
£all within Articles 7 and 8, respectively. To this extent the section follows decisions
which held that interim certifieates caliing for the delivery of securities wers not
negotinkle instruments under the original statute. Such paper iz now covered
under Article 8, but is not within any section of this Article. Likewise, hills of lad-
ing, warchouse receipis and other documents of Htle whick fall within Article T
may be negotiable under the provision of that Article, but ave not covered by any
gection of this Article,

2. Insiruments wideh f2il within the secops of this Article may also be subject to
other Articles of the Code. Many items in course of bank collection will of course
he negolisble instruments, and the =ame may he true of collateral pledged as
seeurity for a debt. In such eases this Artiele, which iz general, is, in case of
conflieting previsions, subject to the Articles which deal specifically with the type
of transaction or Imstrument involved: Artiele 4 (Bank Deposits and Collectiong)
and Article 8 (Secured Trangactions). In the case of a negotiable instrument
which iz subject to Article 4 bernuse it Is In course of collection or fo Article §
bacause it 8 wsed as eollnteral the provisions of this Article continve to be ap-
plienble except insofar as there may be conflicting yrovisions in the Bank Collection
or Secured Transactions Article.

An instrument which qualifies a3 “negeliable” under this Article may alve qualify
as a “seeurity” under Article 8, It will be noted that the formal requisites of
peretizhilily {§ 3-104) zo to mabiers of form exclusively; the definition of
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“gecurity” on the sther hand (§ 8-102) locks principally to the manser in which
an instrument is used (“commonly dealt in spon securities exchanges . . . or
gommonly recogmized . . . as a medium for %nvastm&nt”g. If an instrument
negotiable in form under § 3-104 is, because of the manner of its use, a “se::unt;f”
under § 8-102, Articie 8 and rot this Article applies. See subsection {1} of this
section and § 8-102(1){(h).

Cross Refarences:

Point 1: Articles 7 and §; §§ 1-201, 3-104(1) and (2}, 3-107

Point 2: Artieles 4 and 8 8§ 3-104 and 8-102,

Definitional Cross Refsrences:
“Dorement of title”. § 1-201,
“Money™. § 1-201.

VIRGINIA ANNOTATIONE

Prier Statutes: None.

3 3-104. Form of Negotiable Instruments; “Draft”; “Check”; “Cer-
tificate of Deposit”; “Note™, (1) Any writing {o be a2 negotiable instrument
within this Article must

{a) he signed by the maker or drawer; and

(b} contain an unconditional promise or order {o pay a sum certain
in money and no other promise, order, obligation or power given by the
maker or drawer except as authorized by this Article; and

{¢) be paviable on demand or at a definite time; and

{d) be payable to order or to bearer.

{2} A writing which complies with the requirements of this section is
{a) a “draft” (“bill of exchange™) if i is an order;

{(h) a “check’™ if it ig a draft drawn on a bank and payable on demand ;

{(c) a “certificate of deposit™ if it is an acknowledgment by a bapk of
receipt of money with an engagement to repay it

(d) a “note” if it is a promise other than a certificate of deposit.

(3} As used in other Articles of this Act, and as the context may
require, the terms “draft”, “check”, “certificate of deposit” and “note”™ may
refer to instruments which are not negotiable within this Article as well as
te instruments which are so negotiable,

COMMENT: Pilor Uniform Statutory Provision: §§ 1, 5, 10, 126, 184 and 135,
TUnifprm Wegotiable Tnstruments Law,

Changes: Parts of original szections combined and reworded; new provisions;
original § 10 omitted.

Purposes of Changes and New Matter: The changes are Intended te bring together
in one section related provisions and definitions formerly widely separated.

1, Under subsection {1}(b) any writing, te be a negotiable instrument within this
Artiele, must be payable In money. In s few states there are special statutes,
enacted at ap early date when surrency was less gound and barter was prevalent,
which make promises to pay in commedities negotiable. Even under these statutes
commodity notes are now litile used and have no geperal circulation, This Article
makes no attempt to provide for such puper, 2« it is 3 matler of purely local
conecern. Even If retention of the old statutes is regarded in any state as imporiant,
amendment of this section may not be necessary, since “within this Artiele” in
subsectionn (1} leaves open the possibility that some writings may be made ne-
gotiable by other statutes or by judicial decizsion. The same is true a3 to zny new
tvpe of paper which commercial practice may develop in the futore,
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2. While s writing cannot be made a negotiable instrument within this Article by
contract or by conduct, nothing in this section is intended to mean that in a
particular eage a court may not arrive as a result aimilar to that of negotiability
by finding that the obligor iz estopped by his conduct from asserting a defense
against a bona fide purchase. Such an estopps! rests upon vrdinary prineiples of
the law of simple contract; it does not depend upen negotiability, and it does not -
make the writing negotiable for any other purpose. But a coniract fo build =
house or to employ a worliman, or equally a security agreement does not becorne a
negotiable instrument by the mere ingertion of a clause agreeing that it shail be
one,

8. The words “no other promise, pyder, obligation or power” in subsection (1}{b)
are an expansion of the first sentence of the original § & § 3-112 permuts an
instrument to earry cortain limited obiigations or powsers in addition to the simple
promise or order ts pay meoney, Subsaction (1} of this section is intended to say
that it cannot carry others.

4. Any writing which meets the requirements of yubseetion (1) and is not
exeiuded under § 3-1038 i a negotiable msirument, and ail sections of this Article
apply to i, even though it may contain additions! language beyond that contem-
plated by this section. Such ap Instrement is a dmaft, a check, a certificate of
deposit or a note as defined in subsection {2). Traveler's checks in the usual form,
for instance, are negetiable lnstruments under this Article when they have been
completed by the identifying signatuve,

5. This Article omits the original § 10, which provided tha! the instrument need
not fellow the language of the net if it “elsarly indicates an intention to conform”
to it. The provision has served no useful purpose, and it has besn an encourage-
ment to bad drafting and to liberslity in holding questionable paper to be
negotiable. The smission i not intended to mean that the instrumant must follow
the language of this section, or that one tern may not be recognized as clearly the
eauivalent of another, as in the 2ase of I undertalke” instead of 1 promise,” or
*“Pay to holder” instead of “Pay to bearer,” It does mean that either the anguage
of the gection or a clear aquivalent wust be found, and shat In doubful cases the
decision should be against negotiability.

6. Subszetion {3} is lztended to make clear the same policy expressed in § 3-805.
{rogs Refereness:

§§ 3-1056 through 3-112, 3-401, 3-402 and 3-404.
Point 1; § 3107,

Point §: § 3-112.

Point 4: §§ 3103 and 2-805.

Point 6: § 3-805,

Definitional Cross References:

“Bank™. § 1.201,
“Bearer”. § 1201
“Defnite time”. § 3-108,
“Honey”, § 1-201,

“On demand™ § 3-108,
“Qyder”. § 3-102,
“Promise”. § 3-162.
“Bigned”. § 1-201,
“Term”, § 1-201.
“Writing”, § 1301,

VIRGINIA ANNOTATIONS
Prior Statutes: Code 1850, §§ 6-353, 6-357, 6-862, 5-479, 8-537, 6308,

Comment: The mgtrument in Wall v. Fairfax, 180 Va. 421, 422.24, 23 8.1B.2d
130 {1042}, which was referred to in the case as a “promissory bond”, would be a
"note” ap defined i1 this section sinee it contalred 2 promise and wag sot a certifi-
eate of depesit. 13 iy pessible that such an instrument might be commonly recog-
nized as a wediam of investment in the arez in which it was fssued or dealt in, in
which case it wenld alge be & “securify” as defined in TCC 8-102(15{a) {ii}, and so
also subiect to Ariiele 8.

The definiHon of x certificate of deposit zegords with that used in Dickenson v

Charles, 173 Va. 293, 899, ¢ S&.E. 23 556 {1385},
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§ 3-105. When Promise or Order Unconditional. (1} A promige or
order otherwise unconditional is not made conditional by the fact that the
instrument

(a) is subject to implied or constructive conditions; or

{b) states its consideration, whether performed or promised, or the
transaction which gave rise to the instrument, or that the promise or order
is made or the instrument matures in accordance with or “as per” such
transaction; or

{e) refers to or states that it arises out of a separate agreement or
refers to a separate agreement for righis as to prepayment or acceleration;
or

{d) states that it is drawn under a letter of eredit; or

{(e) states that it is secured, whether by mortgage, regervation of title
or otherwise; or

{f) indicates a particular aceount to be debited or any other fund or
source from which reimbursement is expected; or

‘ (g) is limited fo payment out of a particular fund or the proceeds of a
particular source, if the instrument is issued by a government or govern-
mental sgeney or unit; or

{h) is limited to payment out of the entire assets of a partnership,
unincorporated association, trust or estate by or on behalf of which the
ingtrument is iasued.

(2) A promise or order is not unconditional if the instrument
{a) states that it is subject to or governsd by any other agreement; or

{b) states that it Is to be paid only out of a particular fund or source
except as provided in this section.

COMMENT: Prior Uniform Statutory Provision: § 3, Uniform Negotiable Tnatro-
ments Law,

Changes; Completely revised.

Purposes of Changes: The section i5 intended to make it clear that, so far as ne-
gotinbility iz nfTected, the conditionpl or unconditinnal charaeter of the promise
or ovder 5 to be determiced by what I8 expressed in the instrument {tself; and to
permit certain specifie Hmitations upon the terms of payment.

1. Paragraph (a) of subsection {1) rejects the theory of decisions whick have
held that a recitzl in an instrument that it 4 given in return for an executory
promise gives rise to an implied condition that the iastrument is not to be paid if
the promise is not performed, snd that this condition destroys negotiability.
Nothing in the section iz intended to imply that language may not be fairly con-
strued to mean what it says, but Implications, whether of law or fact, are not to
be considered in determining negotiability.

2. Parzgraph (b} of sobsection (1) is an amplification of § 3(2) of the original
act, The final clange is intended o Tesolve a conflict in the decisions over the
gffect of such language as “This note s given for payment as per vontract for the
purchase of goods of even date, maturily being in conformity with the terms of
sneh contract.” It adopis the general commercial inderstanding that such langnage
is intended ag a mere resital of the origin of the instrument and 3 referance to the
transaction for information, hut is not meant to condition payment according to
the terms of any other agreement.

3. Paragraph (e} of subsgstion (1) Hkewise is intendad to resolve a condliet, and
to reject coSes in whish a reference fo a separate agreement was heid to mean
that payment of the instrument muat be limited in accordance with the ferms of
the agresment, and hence was conditioned by it. Such a reference normally is
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inserted for the purpose of making a record or giving information to anyone whe
may be interested, and in the absence of any express statement to that effeet is
not intended to limit the torms of payment. Inasmmch as rights as to prepayment
or aeceleration hag to do with a “speed-up” in payment and since notes frequently
refsr to separate agreements for a statement of these rights, such reference does
not destroy negotiability even though it has mild aspecis of incorporation by
reference. The general reasoming with respect fo subparagraph {¢) alse applles
to & draft which on its face states that it is drawn under a letter of credit (sub-
paragraph (4} ). Paragraphs {¢)} and {(d) therefore adopt the position that
negotinbility {s not affected. If the reference goes further and provides that
paryment must be made according to the terms of the agreement, it fails under
paragraph {(a) of subsection {2}

4. Paragraph (e) of subsection (1) is intended to settle another conflict in the
decisions, over the effect of “title serurilty motes” and other instruments which
recite the security miven. It rejects vases which have held that the mere statement
that the ingtrument iz secured, by reservation of title or otherwise, carries the
imiplied condition that payment is to be made only if the seeurity agreement is
fully performed. Again sueh a rvecital normally is inciuded only for the plrpose
of making a record or giving information, and is not intended Yo condition payment
in any way. The provision adopts the position of the great majority of the courts.

5. Parzgraph (f) of subsection {1) is a rewording of § 3(1) of the original act.

8. Paragraph (g} of subsection (1) Is new. It i¢ imtended to permit municipal
corporations er ather povernments or governmental agencies to draw checks or to
isaue other short-term commereial papver in which payment is limited to o pariic-
ular fund or 1o the proceeds of particular faxes or other sourses of revenue. The
nrovision will permii some municipal warrants to be negotianble if they are in
proper form. Normaly such warrants lack the words “ordar” or “bearer,” or are
ma;élked “Ii;’et Neguotiable,” or are payable only in serial order, which makes them
conditional, .

7. Paragraph (h) of subsection (1) is new. It adepts the policy of decisions hold-
ing that an instrument issued by an uaiucorporated association is negotiable ab
though ite payment is expressly limited to the sssets of the asseclation, excluding
the liabiltity of individual members: and recognizing ag negotiable an ipsiroment
issued by 2 trust estate without pevsonal Mability of the trustes. The poliey iz
extended to a partnership and to any sstate. The provision affests only the
nepotiabliity of the instrument, and is not intended to change the law of any
state as to the Hability of & pariner, trustee, exeentor, administrator, or any other
person on such an Instrument.

8. Paragraph {(a} of subssction (2) retains the generally accepied rale that
whers an instrument eontaing sneh language a3 “subject o terms of contract
between malker and payee of this date,” its sayment is conditicned aceording to the
terms of the ggreement and the instrument is not negotiable. The diztinetion is
befwean a mere recital of the existencs of the separafe agreement or a rsferenace
to it for information, which under puragraph (e} of subsection {1} will not affect
negotiability, and any language which, fairly construed, requires the helder to
lock to the other agreement for the terms of payment. The intent of the pro-
vislon is that an nstrument is nof negotiable unless the holder can asesrtain all
of ity esserntinl ferms from its face. Tn the specific instance of rights as to prepay-
ment or aeseleration, however, there may be a reference io a separate agreement
without dastroying negotiability. :

3. Parsgraph (b of subsection (2) restates the last senmtemce of § 3 of the
original act. As noted above, exceptions are made by paragraphs () and (h) of
subseetion {1} in favor of instruments isswed by governments or governmental
agencies, or by a partnership, unmincorporated associntion, trust or estate.

Cross Reference: § 3-104.

Drefinitional Cross References:

YAccount”. § 4-104,
“Apresmant®. i 1-201,
“Instrumesnt™,. § 3-102
“Issus™. § 3-1042,

© MOrder”, § 8-102,
“Promise”™. § 3-102,

b
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VIRGINIA ANNOTATIONS

Prior Statutes: Code 10506, §§ 6-358, 6-967, as amsnded in 1560,

Comment: Subsection 3-105{1)(e) i¢ in accord with Garrett v. Iniernatiomal
Motor Truck Agency, Ine., 1651 Va. 795, 800, 146 S.E. 252 (1928), which recognized
that negotiability is not zffected by a statement that the note is secured. It is
bread enough so as to cover s statement that an instrument is secured by 8 deed
~f trust, a provision added to Code 1950, § 6-367, by a 1960 amendment. :

Giarreit v. International Motor Truck Agency, Ine., 181 Va. 995, 145 S5, 262
{1928}, also hald that s statement on a note 18 not sublact to Code 1980, § 11,

regulating the size of type to be used in printed contracts.

§ 3-106. Sum Certain. (1) The sum payable is a sum certain even
though it is to be paid ‘

(a) with stated interest or by stated installments; or

{b) with stated different rates of interest before and affer defauit or
4 specified date; or

{c} with a stated discount or addition if paid before or after the date
fixed for payment; or

{d) with exchange or less exchange, whether at a fixed rate or at the
current rate; or

{e) with costs of collection or an attorney’s fee or both upon defauit.

{2) Nothing in this section shall validate any term which is otherwise
Hlegal,

COMMENT: Prior Unifarm Statutory Provision: §§ 2 and £(5), Uniform Nere-

tiable Instruments Law. .

Chauges: Reworded.

Purposes of Changes: The new language Is intended to clarify donbis arising
under the original section as to interest, dizcounts or addifions, exchuange, costs
and atternev's {ees, and acceleration gr extension.

1. The section rejectz decisiens which have denied negofiability tov & note witl
“a term providing for a diseount for eurly psyment on the ground that at the
time of izsue the amount pavable was not certain. It iz sufficlent that at any
time of payment the holder is able fo determine the amount then payable from
the ingtrument itself with any necessary computation, Thus & demand note hear-
ing interest at six per cent is negotiable. A stated discount oy addition for eaxly
or iate payment does not affect the certainty of the sum so long as the computa-
tion ean be made, nor do different rates of interest before and after defaunlt or a
apecified date. The computation must be one which can be made from the in-
stroment itself withont refererice ¥o any outalde sourse, nnd this section does not
make negotiable a note payable with Interest “at the eurrent rate”

2, Paragraph (d) recognizes the occasional practice of malking the instrament
payabie with exchange deducted rather than added.

3, In paragraph {e) “upen default” is substituted for the language of the original
% 2(5) in order to include any defauit in payment of interest or installments.

4. The section containg ne specific language relating to the effect of aceeleration
clauses on the eertainty of the sum payable, § 2{3) of the original act eontained
a savipg clapse for provisions accelernting prineipal on defapli in payment of
an instalment or of interest, whick led to doubt as to the effect of other accelerat-
ing provisions. This Article (§ 3-109, Definite Time) brozdly validates acceleration
clanses; it is not necessary to state the matter In this section as well. The dis-
anpearance of the language referred to in oid § 2{3) means merely that it waas
regarded as surplusage,

5. Most states have usury laws prohibiting exsessive rates of interest. Tn some
states there are statutes or rules of law Invalidating a term providing for Increased
Interest after maturity, or for costs and attormey’s fees. Subseetion {2) iz in-
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tended to make it clear that this section is concerned only with the effect of
such terms upon negotiahility, and is not meant to change the law of any state
as to the validity of the term itself.

Cross References:
§ 3-104.
Point 4: § 3-109.

Definitional Cross Reference:
“Term”. § 1-201.

VIRGINIA ANNOTATIONS
Prior Statutes: Code 1950, §§ 6-354, 6-35B(5}.

Comment: The UCC provides that a elause providing for payment of cosis of
collection or an attorney’s fee npon defanlt does not affect the negotiability
of the instrument, but the TCC does not as such validate any term that is other-
wise illegal under other state law. Virginia has long recognized the validity of
clauses providing for the payment of reasonable attorney fees. Pulaski Nat'l
Bank v. Harrell, 203 Va. 227, 235, 123 S.E.2d 382 (1962); Merchants and Planters
Bank v, Forney, 183 Va. 83, 94-95, 31 S.E.2d 340 (1944); Richardson v. Breeding,
167 Va. 30, 33-34, 187 S.E. 454 {1936); Parksley Nat’l Bank v. Accomac Banking
Co., 166 Va. 459, 186 S.E. 38 {1926); Sutherland v. Receiver for Dickenson County
Bank, 163 Va. 949, 955-56, i78 S.E. 12 {1935); Conway v. American Nat’l Bank,
146 Va. 357, 364-85, 131 S.E. 803 (1928); Atkinson v. Neblett, 144 Va. 220,
235-36, 135 S.E. 326 (1926); Cox v. Hagan, 125 Va. 656, 669-T1, 100 S.E. 566
{1919); Triplett v. Second Natl Bank, 121 V¥a, 189, 92 S.E. 897 (1917); Colley v.
Summers Parrott Hardware Co., 119 Va. 439, 442-46, 89 S.E. 906 (1916); R. 8.
Oglesby Co. v, Bank of New York, 114 Va. 663, 77 S.E. 468 (1913) (enforcement
of New York instrument not against public policy).

The UCC does not affect the Virginia rule under which the court may reduce the
- attorney fee provided for in the instrumhent. Richardson v. Breeding, 167 Va.
30, 33-34, 187 S.E. 4564 (1936) (attorney fee of 10% on 318,660 collection re-
duced to $800); Triplett v. Second Nat'l Bank, 121 Va. 189, 193, 92 5.E. 897
(1917).
The UCC does not affect the holding in Sands v. Roller, 118 Va. 191, 86 S.E.
857 (1915) that when judgment is taken for the debt only on a note calling for
payment of attorney fees, there is a merger of the cause of action into the judg-
ment, and so a separate action for the attorney fees cannot thereafter be main-
tained.

§ 3-107. Money. (1) An instrument is payable in money if the medium
of exchange in which it is payable is money at the time the instrument is
made. An instrument payable in “currency” or “current funds” is payable
in money.

(2) A promise or order to pay a sum stated in a foreign currency is
for a sum certain in money and, unless a different medium of payment is
specified in the instrument, may be satisfied by payment of that number
of dollars which the stated foreign currency will purchase at the buying
sight rate for that currency on the day on which the instrument is payabile
or, if payable on demand, on the day of demand. If such an instrument
specifies a foreign currency as the medivm of payment the instrument
is payable in that currency.

COMMENT: Prior Uniform Staftutory Provision: § 6(5), Uniform Negotiable
Instruments Law.

Changes: Completely rewritten.

Purposes of Changes and New Matter: To make clear when an instrument is
payable in money and to state rules applicable to instruments driwn payable
in a foreign currency.

1. The term “money™ is defined in § 1-201 as “a medium of exchange authorized
or adopted by a domestic or foreign government as a part of its currsuey”, That
" definition rejects the narrow view of some early cases that “momev™ is limited
to legnl tender, Legal tender acts do no mere than designate a partisular kind
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of money which the obligee will be required to accept in discharge of an obligation.
It rejects aiso the contention spmetimes advaneced that *“money” includes any
medium of exchange current and aceepted in the particnlar community, whether
it be gold dust, beaver pelts, or cigarettes in oecupled Germany. Such unusual
“carTency’’ is necsssarily of uneertain and fluctuating value, and an Instrument
intended to pass generslly in commerce as negotizble may not be made payable
therein.

The test adopied is that of the sanction of government, which recognizes the
cirenlating medium as a part or the official curreney of that government, In
purtieulsr the provision adepts the position that an instrument expressing the
amount to be paid in sterling, francs, lire or other recogmized currency of a
foreign government is negotisble even though payable in the United States

2. The provision an “curreney™ or “current funds” accepis the view of the great
majority of the decisions, that “ecurrency” or “current funds™ means that the in-
strament is payable in money.

3. Fither the amount to be paid or the mediom of payment may be expressed in
terms of a particular kind of money. A draft passing between Thronte and Buffalo
may, aecording to the desire znd convenience of the parties, sall for nayment of
100 United Siates dollars or of 100 Cansdian dollars; and it may require either
sum %o be paid in either curreney. Under this section an instrument in any of
these forms is negotiable, whether pavahle in Toronto or in Buffzio.

4. Ap stated in the preceding paragraph the intention of the parties in making
an instrument payable in a foreign currency may be that the medium of pay-
ment shall be sither deoilars measured by the forcign currency or the foreipgn
currency in which the instrument is drawn. Under subsection {2} the presumption
is, unless the imstrument otherwise specifies, that the obligation may be sallsfied
by payment in dollars in ap amount determined by the buying sight rate for
the foreign currency on the day the instrument becomes payabie, Inasmuch as
the buying sight rate will fluctuzte from day to day, it mizht be argued that an
instrument expressed in o foreign currency bub actually payable n dollars is
not for a “sum certain®, Swbseefion (2) makes it clear that for the purposes of
negotishility under this Artiele such an instrumsnt, desvite exchange fHuctua-
tions, is for a sum certain,

Cross References:

§ 8-104. .
Paint 1: g 1-201.
Point 4: § 4-212(6)

Definitional Cross References:

“Instrument”. § 3-104,
“Money”. § 1-201.
“Order”, § 3-10Z.
“Promise”, § 3-162.
“Purchase” § 1-201.

VIRGINIA ANNOTATIONS
Prior Statates: Code 1950, §§ 6-85R(5), 6-341

Comment: Subgection 3-107{2) apparently contemplates the possihility of enter-
ing a judgment requiring payment in a foreign currency. Virginia Code 1950,
§ 6.8341, which is not a part of the NIL, probably prevenis the entry of a iadg-
ment in any currency other than Ameriean. See also George Campbell Co. v
Ceorge Angus & Co., 91 Va. 438, 22 SE. 167 {1895}, invelving a judgment in
dollarg on an open account obligation in pounds sterling.

§ 3-108, Payable on Demand. Instrumentis payable on demand include
those payable at sight or on presentation and those in which no time for

payment iz gtated.

CONMMENT: Prier Uniform Statutery Provision: § 7, Uniforin Negotisble Instru-
ments Law,

Changes: Reworded, final sentence of original section omitted.

Purgeses of Changes: Exeept for the omission of the final zentence this section
restotes the substonce of oxiginal § 7. The final sentenece dealt with the statng
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of & person issuing, accepting or indorsing an instrumemt after maturity and
provided that as to such a person the ingfrument was payable on_ demand. That
language implied that the ordinary rales relating to demand Instruments as
to due courss, holding, presentment, notice of dishonor and so on were appilcable,
This Article abandons that concept which served no special purpose exeept io
trap the wnwary. Under §-3-802 {Holder in Due Course} and in view the
deletion from this ssction of the final sentence of original § 7 there is ne longer
the poasibility that one taking time paper after maturify may acquire dus course
rights against a post-maturity indorser. § 3-501(4), however, provides that the
indorser after maturity iz not entitled to presentment, notice of dishonor or
protest.

Cross Heferencess
§§ 3-104, 3-302 and 3-801(4).

Definitional Crosg Reference:
“Instrument™. § 3102,

VIRGINIA ANNOTATIONS
Prior Btatuies: Code 1850, § 6-369.

§ 3-109. Definite Time. (1) An instrument ig payable at a definite
time if by iis terms it is payable

{a) on or before a stated date or at a fixed period after a stated date;
or

{b) at a fixed period affer zight; or
{c) at a definite time subject io any acceleration; or

{d) at a definite time subject to extension at the option of the holder,
or to extension to a further definite time at the option of the maker or
acceptor or automatically upon or after a specified act or event.

{2) An instrument which by its terms is otherwise payable only upon
an act or event uncertain as to time of occurrence is not payable at a definite
time ¢ven though the act or event has cecemrred.

COMMENT: Prior Unifarm Statutory Provision: §§ 4 and 17(%), Uniform Nego-
tiahle Ipstruments Law,

Changes: Reworded; new provisions; rule of original § 4{3) reversed.

Purposes of Changes and New Matter: To remove unceriainties arising under
the original section, and to eliminabe commercially unaccepiable instruments.

1. Subsection (2} reverses the rule of the original § 4(3) as to instruments pay-
able after events certain to happen but uncertain as to Hme. Almost the only
use of such instroments has been in the anticipation of inheritanes or future in-
terasts by borrewing on post-chituary notes. These have Deen much more com-
mon in England than in the United States. They are at best questionable paper,
not acceptable in general comnierce, with no good reason for sccovding them
free eirculztior as negotinble instruments. Ag in the case of the occasional note
pavable “ong year after the war” or at o similar uncertain date, they are ilkely
to be made under ubusual cirouznsiances suggesting good roason for preserving
defenses of the maker. They are aceordingly eliminatsd.

2. With this change “definite time” is substituted for "Azed er determinable
future time”” The time of payment iz definite i I con be determined from the
face of the instrgment.

3, An undated instrument payable “thirty days after date” is not pavable at a
definite time, since the time of payment cannot be determined on its face. I is,
however, an intemplete instrument within the provisions of § 2-1158 dealing wit
sueh Ingtruments and may be completed by dating it, It is then pavable at a
detinite tirme.

4. Paragraph (o} of subsection (1} resolves a gonfliet in the decisicns on the

negotinbility of instruments containing accelerntion ¢lauses as w0 the meaning
and efect of “on or before a fixed or determinnble foture Hme™ in the sriginal
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§ 4{2). (Instruments expressiy stated to be payable “on or before” a given
date are deall with in subsection {1} {a}. So far as certainty of time of payment
is conecrned a note payable at o definite time but subject to accaleration is no
less certain than o note payvable on demand, whose negotiability never has been
onestioned. It iz in fact more certain, sfnece it at lsast states n definite time bo-
vond which the instrument caznet run. Objections %o the acceleration elause
must be baged rather on the possibility of abuse by the holder, which has nothing
to do with negotiability and {5 not limited to negotiable inztruments. That problem
is now rovered by § 1-208.

Subsection (1) {e} is intended to mean that the certginty of time of payment or
the negotiability of the instrument is not affected by any acceleration clause,
whether zecsleration be at the option of the maker or the holder, or automatic
npon the oceurrence of some event, snd whether it he eonditional or unrestricted.
If the acceleration term itself is uncertain it may 7ail on ordinary contract prin-
cipies, but the instrumenl then remains negotianble and is pavable at the definite
fime.

The effect of accaleration clauses upon % holder in due conrse is ¢overed by the
new definition of the helder in due course (§ 3-802) and by the section on notice
to purchaser {subsection {3} of § 3-804). If the purchaser is not aware of any
acceleration, his delay in making preseniment may be excused under the section
dealing with excused presentment {subsection (1) of § 3-511).

5. Paragraph (4) of subsection {1) is new, I} adopts the generally accepted rule
that z eclause providing for extension at the option of the holder. even without a
{ime limit, does not affect negotability since the holder ig given only a right which
he would have withount the siause, If the extension is io be at the option of the
maker or acgeptor or is to be automatic, a2 definite time Hmit must be stated
or the time of payment remains uneertain and the instrument i5 not negotiable.
Where such a limit is stated, the effect upon certainty of time of payment iz the
game ny if the instrument were made payszble ot the oltimate date with a term
providing for acceleration.

The canstruction and effect of extension clauses iz covered by Eitragrapb (1)
of § 3-11% on ambiguous terms and ruleg of construction, to which reference

ghould be made.

Crass References:
§ 3-104.
DPoint 3: § 3-115.
Point 4: §§ 1-208, 3-118(F%, 3-304{3}, and 3-511{1).
Point 5: § 2-118{f).

Definitional Cross Heferences:
“Tolder”. § 1-201
“Instrument”, § 3-142,
“Term”. § 1-201.

VIRGINIA ANNOTATIONS
Prior Statutes: Code 1950, §§ 6-358, 6-369(2), £-348.

Comment: The section accords with Jones v. Morris Plan Bank, 168 Va. 284, 250,
191 S.E. 848 (1937); Country Club of Portsmouth, Ine., v. Wilkins, 166 Va. 325,
230, 186 8.E. 23 (1836}, in recognizing the negotiability of instruments subject
io accelerntion clpuses. It accords with Holeomb v. Wabley, 188 Va, 150, 156,
37 S.E.2d 762 {1946), in providing that a right to aceelerate is limited to the
grounds set forth in the mmstruoment, or, wnder LCC 3-106{1){¢), in a separate
agreement. )

The section does not affeet the helding in Country Club of Portgmouth, Ine, .
Wilkins, 166 Va. 825, 186 S.E. 23 (1986}, that the statuie of limitstions begins
to ron immediately on an instroment, which by itz terrms has been accelerated
automatically upon a defauit.

The provision in Code 1930, § 6-248, not a part of the NIL, recognizing that ae-
ceiem_th} clauses in certain instruments do not affect negotiability, is unneces-
sary in Hght of this section, although not inconsistent therewith. -

§ 3-110. Payable to Order. (1) An instrument is pavable to order

when by its terms it is payable to the order or assigns of any person therein
specified with reasonable certainty, or to him or his order, or when it is
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conspicuously designated on its face as *exchange” or the like and names
a payee. It may be payable to the order of

(2) the maker or drawer; or

{b) the drawee; or

(¢} a mavee who is not maker, drawer or drawee; or

{d) two or more payees together or in the alternative; or

(e} an estate, trust or fund, in which case it is payable to the order
of the representative of such estate, trust or fund or his successors; or

{f} an office, or an officer by his title as such in which case it i1s pay-
able to the principal but the incumbent of the office or his successors may
aet as if he or they were the holder; or

{2} a partnership or unincorporated association, in which case it is
payable to the partnership or association and may be indorsed or trans-
ferred by any person thereto authorized.

{2) An instrument not pavable to order is not made so payable by
such words as “payable upon return of this instrument property indorsed.”

(3) An instrument made payable both to order and to bearer is pay-
able to order unless the bearer words are handwritten or typewritten.

COMMENT: Prior Uniform Sfatutory Provision: § &, Uniform Negotiable Instru-
ments Law,

Chanpges: Reworded, new provisions.

Parpeses of Chanpges and New Matier: The changes are intended to remove
unvertainties arising under the original section.

1. Paragraph {d} of subsection (1) replaces the original subsections {4) and (5).
It elimipates the word “jointly,” which has carried a possible fmpiiestion of a
right of sarvivorship. Normally an instrument payable is “A and B” is intended
{0 be payable o the two parties as tenanis in common, and there is no survivorship
in the absence of express language (o that effect. The instrument may be payahle
to “A or B,” in which ease it is payable to either A or B individuafly. It may sven
be made payable to “A and/er B,” in which case it is payable either to & or 20 B
singly, or fo the two together. The negotiation, enforcement and sdischarge of the
instroment in all zuch cases are covered by the gection on i{nstruraents payable to
two or more persons {§ 3-118).

2. Paragraph (&) of subseetion {1} is intended to change the result of decisions
which have held that an instrument payable to the order of the estate of 2
decadent was payable to bearer, on the gronnd that the name of the payee did net
purport to be that of any person. The intent in suech eases is obviousiy not to make
the instrument payable to bearer, but to the order of 