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TIME TO ADOPT THE UNIFORi'1 COMMERCIAL CODE 

REPORT OF 

THE VIRGINIA ADVISORY LEGISLATIVE COUNCIL 

Richmond, Virginia, October 31, 1963. 

To: 

HONORABLE A. S. HARRISON, JR., Governor of Virginia 

and 

THE GENERAL ASSEMBLY OF VIRGINIA 

The Uniform Commercial Code, a unified and inclusive codification 
of the statutes covering most of the major fields of commercial law, is 
rapidly gaining acceptance throughout the United States; it has been 
adopted by more than half of the states, including four out of the five states 
adjoining Virginia. While adoption of the Code by Virginia was deemed 
premature in 1956, the General Assembly at its 1962 Session recognized 
the trend toward universal adoption of the Code and directed the Virginia 
Advisory Legislative Council to make a study of the desirability of adopt­
ing, in whole or in part, the Uniform Commercial Code. Text of the Reso­
lution directing this study follows: 

HOUSE JOINT RESOLUTION NO. 16 

Directing the Virginia Advisory Legislative Council to make a study and 
report upon the desirability of adopting, in whole or in part, the Uni­
form Commer1'ial Code. 

Whereas, the laws governing commercial transactions of the several 
states are varied ; and 

Whereas, the growth of interstate commercial transactions has created 
a confusion in this segment of the law thereby creating a great need for a 
uniform commercial code; now, therefore, be it 

Resolved by the House of Delegates, the Senate concurring, That the 
Virginia Advisory Legislative Council is hereby directed to make a study 
of the desirability of adopting, in whole or in part, the Uniform Com-
mercial Code. · 

The Council shall conclude its study and make its report to the Gover­
nor and the General Assembly by October one, nineteen hundred sixty-three. 

The Council selected J. C. Hutcheson, Member of the State Senate and 
Member of the Council, Lawrenceville, as Chairman of a Committee to 
make the initial study and report to the Council. Selected to serve with 
Senator Hutcheson as members of the Committee were the following: 
Fred R. Edney, Attorney, Reynolds Metals Company, Richmond; Edward 
F. Gee, President, State-Planters Bank of Commerce and Trusts, Richmond; 
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Clem D. Johnston, representing Virginia warehousemen, Roanoke; John W. 
Landis, Babcock and Wilcox Company, Lynchburg; Charles R. McDowell, 
Professor of Law, Washington and Lee University, Lexington; Garnett S. 
Moore, Attorney and Member of the House of Delegates, Pulaski; Joseph J. 
Muldowney, Scott and Stringfellow, Richmond; Fred G. Pollard, Attorney 
and Member of the House of Delegates, Richmond; Edgar A. Prichard, 
Attorney, Fairfax; Hunter R. Rawlings, Jr., representing wholesale mer­
chants, Norfolk; James S. Ritchie, Jr., representing retail merchants, 
Petersburg; Ronald H. Smith, Attorney, Arlington; Harry L. Snead, Jr., 
Professor of Law, T. C. Williams Law School, University of Richmond; 
Richard E. Speidel, Professor of Law, University of Virginia, Charlottes­
ville; Charles K. Woltz, Professor of Law, University of Virginia, Char­
lottesville; and D. W. Woodbridge, Dean, Marshall-Wythe School of Law, 
College of William and Mary, Williamsburg. 

The Committee organized by electing Mr. Pollard as Vice-Chairman. 
John B. Boat-wright, Jr. and G. ]If. Lapsley served as Secretary and Record­
ing Secretary, respectively to the Committee. 

The Council retained Wilfred J. Ritz, Professor of Law, Washington 
and Lee University, as Consultant for the purpose of reviewing the Uni­
form Commercial Code, comparing it with Virginia law, and preparing 
annotations reflecting his findings. 

In addition, the consultant and members of the Committee prepared 
analyses of Articles of the Uniform Commercial Code dealing with the fields 
of their special competence and portions of memoranda prepared by them 
are embodied in this Report. Particular acknowledgment is made to :i\fr. 
Speidel with reference to Articles 2 and 6, Mr. Woltz with reference to 
Article 3 and llfr. Snead with reference to Article 9. The Committee was 
also nssisted materially by the specialized know ledge of some of its mem­
bers as to other Articles, particularly Mr. Gee as to Articles 3, 4 and 5, 
Mr. Ritchie as to Article 6, Mr. fohnston as to Article 7 and Mr. Muldowney 
as to Article 8. 

I. RECOMMENDATION AND REASONS THEREFOR 

We recommend that the 1964 Session of the General Assembly enact 
the Uniform Commercial Code for Virginia, in the form set out in Appen· 
db: II to this Report, with a deferred effective date sufficiently long to 
enable complete distribution of the text and to permit Virginia attorneys 
and businessmen to become familiar with its provisions prior t-0 their 
becoming effective. 

We make this recommendation for the following reasons: 

1. The Uniform Commercial Code h.as been adopted in twenty-eight 
of the fifty states, including Maryland and West Virginia, Kentucky and 
Tennessee and further including most of the states on the Eastern Seaboard 
and the Midwest with which Virginia has strong and increasingly close 
commercial ties. Thus, residents of Virginia need the Code in order to 
"speak" the same business language as the majority of those with whom 
they deal in interstate transactions. 

2. Virginia is making strong and successful efforts to attract new 
industry into the State. As more business and industrial firms locate or 
establish branches in Virg:inia, a modern law embodying universally 
accepted commercial practices will become of ever increasing importance 
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and will of itself serve as an attraction to business firms considering re­
location or expansion witbin the Commonwealth. 

3. Adoption of the Code will hsve a fourfold effect on Virginia law: 

(a) It will give Virginia a law which is modern in all respects and 
which will replace some statutes which have become outmoded and at vari­
ance with present business practices. For instance, the Uniform Negotiable 
Instruments Law was adopted in Virginia in 1897 and has been basically 
unchanged since that date; in ma11y respects it has proved to be not in 
accord with present day conditions. 

(b) Such adoption will make Virginia law relating to the manufac­
ture, sale, transportation, delivery and financing of goods more certain, 
it will improve the remedies available to businessmen in enforcing business 
contracts, and it will, as to interstate transactions, clarify many points of 
Jaw which are now obscure. Again using the Negotiable Instruments Law 
as an example, a majority of its sections have been variously inteqm,ted 
by courts of different jurisdictions. The UCC brings order out of the rela­
tive chaos into which the case law on some of these sections has fallen. 

(c) Particularly as to the financing of commercial transactions at 
every level, the Uniform Commercial Code greatly simplifies the present 
law of Virginia, placing its emphasis on substance rather than form, and 
will accordingly be most advantageous in stimulating such transactions and 
financing them in Virginia. 

( d) The Uniform Commercial Code expands considerably the means 
a vai!able for the provision of credit to businessmen and will in this respect 
also exert a stimulating effect on the Virginia economy. 

ll. HlSTORY OF UNIFORM COMMERClAL CODE 

At the 1940 meeting of the National Conference of Commissioners on 
Uniform State Laws, William A. Schnader of Philadelphia, then President 
of the Conference, suggested that the Conference prepare a comprehensive 
Code to embrace the whole field of commercial law. The proposal was 
adopted and in 1942 was concurred in by the .~erica.n Law Institute. 
Financial support of the project was obtained and the project was officially 
begun in January, 1945, by a group headed by Professor Karl N. Llewellyn, 
of Columbia Law School. The final draft was completed in 1952 and was 
approved by the sponsoring organizations as well as by the American Bar 
Association. 

The 1952 text was adopted immediately only by the State of Penn­
sylvania. However, the New York Law Revision Commission began a study 
of the Code in 1953. Following the report of thJ1t Commission in 1956, a 
revision of the Code was undertaken, which resulted in the Official Text 
of 1958. Furthermore, a Permanent Editorial Board was created which 
took under advisement criticisms and suggested amendments which were 
made of or offered to the 1958 text, with the result that there was promul­
gated the 1962 Official Text, which is the version under consideration in 
this study. 

Interest in the Uniform Commercial Code in Virginia has been con­
siderable since its inception. In the biennium 1954-56 a study was made 
of the Code by the Virginia Code Commission, but in 1956 the Virginia 
Code Commission concluded that adoption by Virginia was premature and 
so recommended. Subsequently, however, the list of adopting states has 
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steadily grown and with the adoption of the Code by New York in 1962 
the trend toward universality of adoption became sure. 

A list of the states which have adopted the Code, together with the 
date of adoption and the effective dates of the adopting acts, is attached 
as Appendix III to this Report. 

III. BASIC PURPOSE OF UNIFORM COMMERCI:1L CODE 

The 1962 Official Text of the Uniform Commercial Code is contained 
in a volume which, with official comments to the Code, contains 731 pages. 
Of this, probably one-third is the text of the bill which is proposed for enact. 
ment. With its voluminous comments, its detailed notes and cross refer­
ences, it appears at first glance to be a document of frightening bulk and 
complexity. 

In operation, however, it will be found that the Code simplifies rather 
than complicates the law. Its provisions in most instances merely spell out 
and put into readily accessible form the better business practices generally 
in use throughout the country. This is true particularly in Article 4, which 
incorporates into Jaw the practices of commercial banks in handling the 
many thousands of transactions which daily are encountered by their 
staffs. Similarly, Article 5, which deals with letters of crefilt, fills a void 
in Virginia, which has relatively few of such transactions, and provides, 
for the attorney or the businessman who needs to use such a device, a 
source to which he can turn for information and guidance. Insofar as the 
Code replaces commercial acts now on the statute books such as the NIL, 
the Uniform Trust Receipts Act, the Uniform Warehouse Receipts Act, and 
others, the Code, generally speaking, embodies the substance of present 
!aw and attempts to eliminate certain complexities which have arisen in 
connection with application of such statutes to business transactions. 

This is particularly true of Article 9 of the Code, which represents the 
most considerable departure from current law in the adopting states, but 
the overall effect of which is to substitute simple procedures, minimum 
reliance upon forms, and uniform security devices for the many intricate 
and formal instruments by which it has been necessary to protect creditors' 
interests in the past. 

In Appendix I of this Report we set forth in summary form the basic 
principles and provisions of each .A..rticle of the Code. In Appendix II we 
publish, together with the text of the Code as we recommend it, the com­
ments prepared by the staffs of the American Law Institute and the Na­
tional Conference of Commissioners on Uniform State Laws together with 
detailed annotations, prepared by the Committee and its Staff, showing the 
effect of each UCC provision on present Virginia law. 

IV. "UNIFORMITY" AND RECOMMENDED VIRGINIA VARIATIONS 

The national sponsors of the Uniform Commercial Code almost unani­
mously argue that for it to accomplish its purposes it should he completely 
uniform except as to the variations which they themselves have suggested 
in the Official Text. We concur, up to a point, in this position. However, 
we do not feel that Virginia should sacrifice its own Jaw where, in our 
judgment, it is definitely superior to the proposed lang,.iage, nor do we feel 
that, w·here Virginia practke has long been accepted and a certain pro­
cedure has proved satisfactory and is recognized by those concerned as 
proper, we should slavishly conform to the language of the Code. 
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Furthermore, some of the adopting states have varied from the pro­
posed Official Text in a manner which has the endorsement both of Vir­
ginia specialists in the affected matters and of influential national groups. 

Specifically, as to the first category, we have reference to the matter of 
the defense of lack of privity which the Virginia legislature, in 1962, sub· 
stantially abolished. The sponsors of the Code did not feel that they could 
go that far although, we are advised, they felt that this would be desirable. 
In this instance, accordingly, we recommend adoption of the Virginia law 
as a part of the Code. 

Similarly, there appears to be some ambiguity in the language of the 
Code dealing with recording a security interest where the collateral is a 
motor vehicle. Virginia law is clear and effective on this point and while 
the Code apparently would permit such a law to control, there is a possi· 
bility of misinterpretation in the Code as it stands in the Official Text. We 
feel that this should be eliminated. 

Our views as to one major variation which we recommend is sup­
ported by action taken by the State of New York. This relates to the "good 
faith" concept of the Negotiable Instruments Law which provides that the 
holder of an instrument is not denied the rights of a holder in due course 
because of mere negligence in his purchase. In our view, the Official Text of 
the proposed Commerciai Code departs from this principle and would 
forbid holder in due course status to a purchaser if he acts negligently. We 
recommend following the New York version in this instance, thus retaining, 
in effect, the present Virginia law. 

The foregoing examples will indicate the reasons why we have in some 
instances departed from uniform language. With the possible exception of 
the cited examples, we do not feel that our variations are of crucial im­
portance or that they seriously undermine the general purpose expressed 
in the UCC "to make uniform the law among the various jurisdictions." 

V. OTHER MATTERS INCIDENT TO ADOPTION OF THE CODE 

1. Repeal and Amendments to Existing Law. 

As noted in the Virginia Annotations to the Commercial Code and in 
Appendix I, certain provisions of the Code will replace existing law en­
tirely. In other cases, they will replace portions of certain sections of Vir­
ginia law, and, in still other cases, certain sections of Virginia law will have 
to be amended by insertion of cross references. 

The reason for the repeals is obvious. Two different statutes on the 
same subject can only lead to confusion. 

The amendment of certain sections is necessary to insure the deletion 
of a paragraph or portion of an existing section of present law which is 
rendered superfluous or is in conflict with some provision of the Commer­
cial Code. The reason set forth in the preceding paragi;aph applies he,re 
also. 

Cross references should be inserted, in appropriate cases, in certain 
sections of the present law to make it clear that, in specific situations, the 
provisions of the Commercial Code apply while, under other types of situa­
tions, the present Virginia law wi!l continue to apply. 

It is proposed to include the amendments and repeals as a part of the 
bill embracing the Commercial Code. They are all related to the same 
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subject and are thus in compliance with Section 52 of the Constitution. 
Also, it will facilitate the consideration by the General Assembly of the 
subject. When a reprint is made, it will be most helpful to the bar and 
general public to have all of the related matters included in the reprint. 

2. Printing of the Act When Adopted. 

§ 2-232 of the Code of Virginia requires the Acts of Assembly to be 
printed and bound by the Director of the Department of Purchases and 
Supply. The most recent volume of the Acts contains 1,575 pages. If the 
several hundred pages of the Cemmercial Co(le and consequential cha11ges 
were bound in the Acts, a bulky and unwieldy volume would result. 

Appendix IV contains an amendment to § 2-232 so. as to provide for 
the printing and binding of the Commercial Code and related laws in a 
separate vohime from the other Acts of the General Assembly of 196.J; it 
would probably be printed as Volume 2. Not only will this reduce the size 
of the volume of the usual laws, but it also will enable everyone who desires 
to do so, to obtain the Commercial Code with its attendant changes in a 
separate volume at a much lower cost than if he had to purchase the entire 
volume of the Acts of Assembly of 1964. The convenience and saving 
commend this approach to us. 

3. Effective date. 

A number of effective dates for the application of the Code and con­
sequential changes were considered. Some states adopted it to become 
effective in due course. This in Virginia would be normally about .June ~9 
or 30, 1964. Sufficient distribution of the text cannot be obtained in that 
time. 

Some states adopted the Code to become effective two years after 
adoption. In Virginia this would be about the first of July, 1966. It is a 
human failing to put off the necessity of becoming familiar with a subject 
until the need therefor is at hand. If "bugs" were to develop, they might 
be found as late as May or June of 1966 and no session would be at hand to 
cor,·ect them. We do not believe this course should be followed. 

Some proposed that the Code become effective January 1, 1965. It is 
anticipated that a publication.,£ the Code will be made, probably as Volume 
2A of the Virginia Code, with the customary annotations. It is possible that 
printing and distribution could not be completed by this time; and further. 
this date would be subject to the immediately preceding objection. 

'.\,faking the Code effective January 1, 1966 will coincide with a calendar 
year and in many cases with a business fiscal year; it will also have several 
other beneficial results: Everyone will have had opportunity to become 
familiar with the Code through perusal of the Act itself, and by reference 
to the annotations mentioned in the preceding paragraph. Attorneys and 
others who will use the Code will be forced to an examination of it in Novem­
ber and December of 1965. If imperfections are found, the General Assem­
bly of 1966 will l,e at hand to correct them. For these reasons we propose 
an effective date of January 1, 1966 and the bill is so prepared. 

VI. CONCLUSION 

In conclusion, we should like to reiterate that we believe that the time 
is ripe for Virginia to bring its commercial law up to date; that the adoption 
of the recommended bill will prove of great value to business interests in 
this State as well as to persons outside of Virginia who desire to deal with 
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Virginia businessmen, that the modernization of our commercial law will 
have a direct benefit on the over-all economy of the State and that, in the 
last analysis, we are firmly convinced that Virginia cannot afford to fail 
to adopt this measure. 

We again express our sincere appreciation for the tremendous con· 
tribution made by all those who assisted in the completion of this study. 

Respectfully submitted, 

CHARLES K. HUTCHENS, Chairman 

EDWARD E. WILLEY, Vice-Chairman 

C. W. GLEATON" 

JOHN WARREN COOKE 

JOHN H. DANIEL 

CHARLES R. FENWICK 

TOM FROST 

J.D.HAGOOD 

EDWARD ?vf. HUDGINS 

J. C. HUTCHESON 

BALDWIN G. LOCHER 

LEWIS A. MclifURRAN, JR. 

ARTHUR H. RICHARDSON 

MOSBY G. PERROW, JR.. was unable to participate in the Council's 
final consideration of this report due to illness. 
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APPENDIX I 

ARTICLE 1 

GENERAL PROVISIONS 

Article 1 contains general provisions applicable to the entire Code. 
§ 1-101 provides that it is to be cited as the Uniform Commercial Code. It 
is to be liberally construed and applied so as to promote its underlying 
purposes and policies, which are set forth in§ 1-102(2) as follows: 

"(2) Underlying purposes and policies of this Act are 

(a) to simplify, clarify and modernize the law governing com­
mercial transactions; 

( b) to permit the continued expansion of commercial practices 
through custom, usage and agreement of the parties ; 

( c) to make uniform the law among the various jurisdictions. 

The Code gives the parties to commercial transactions large freedom 
of contract, providing that the effect of its provisions may be varied by 
agreement between the parties, except as otherwise provided in the Code, 
and except that obligations of good faith, diligence, reasonableness, and 
care may not be disclaimed by agreement, although the parties may by 
agreement determine the standards, not manifestly unreasonable, by 
which these obligations are to be measured. 

The Code is intended to be an exclusive codification of commercial 
law, providing within its framework the principles and analogies by which 
problems not precisely covered by its provisions may be resolved. To the 
extent, though, that particular provisions of the Code do not displace prin­
ciples of law and equity, those principles continue to supplement the Code. 

§ 1-105 establishes the territorial application of the Code, but with 
nationwide adoption this becomes of small significance. The section pro­
vides that when a transaction bears a reasonable relation to a state adopt­
ing the Code and to another jurisdiction, the parties may agree as to which 
jurisdiction's law shall govern their rights and duties. In the absence of 
such an agreement, the Code applies to transactions bearing an appropriate 
relation to the state adopting it. 

Forty-six general definitions applicable throughout the Code are set 
forth in § 1-201. The term "buyer in ordinary course of business," as dis­
tinguished from buyer, is used to refer to a person who in good faith and 
without knowledge that a sale may be wrongful buys in ordinary course 
from a person, other than a pawnbroker, in the business of selling goods 
of that kind. "Creditor" is defined so as to include an assignee for the bene­
fit of creditors or a trustee in a deed of trust to secure creditors. "Good 
faith" is defined as "honesty in fact in the conduct or transaction con­
cerned." Both notice and value are fully defined. "Security interest" is 
defined as "an interest in personal property or fixtures which secures pay­
ment or performance of an obligation," and replaces the traditional names 
of security arrangements, such as chattel mortgage, deed of trust, and con­
ditional sale. 
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§ 1-203 imposes an obligation of good faith in the performance and 
enforcement of every contract or duty within the Code. 

The Code provides a statute of frauds for commercial transactions 
involving substantial sums of money and for secured transactions. Except 
in contracts for the sale of goods and securities and in secured transactions, 
all of which are covered by specific provisions, the Code requires a signed 
writing in order to maintain an action or establish a defense where the 
amount or value of the remedy exceeds $5,000. 

ARTICLE 2 

SALES 

PART I. 

Since Virginia has never adopted the Uniform Sales Act its sales law is 
found primarily in some 200 decisions of the Supreme Court of Appeals. 
Approximately 70% of these cases were decided before 1930. Many of 
the decisions are concentrated in particular areas, e.g., products liability. 
Further, many of the cases involve relatively narrow points of Jaw. As a 
result, the "law" of these decisions is piecemeal and the precedent value of 
many of the generalizations made by the court is dubious. Finally, even 
though five decisions in the 1920's may exist on a particular point it is 
extremely difficult to predict what the Supreme Court of Appeals would 
do if the same type of controversy arose in 1963. This difficulty is com­
pounded if there are no decisions on point and the attorney is compelled 
to advise his client with the hope that the court will follow the generally 
prevailing view under the Uniform Sales Act. The value, then, of a com­
prehensive, systematized sales article cannot be over-estimated. 

Part 1. 

Part 1 delineates the scope of Article 2 and deals with definitions 
rather than substantive law. Since Article 2 covers transactions in goods, 
i.e., contracts for the sale of goods, the definition of goods is important. 
Thus, distinctions between the sale of goods and, say, investment securities 
or choses in action must be made in Virginia if the CCC is adopted where 
previously they were relatively unimportant. In the main, the new defini­
tions amplify and vary emphasis rather than change existing Virginia 
law. In most cases they are undoubtedly consistent with commercial prac­
tice and understanding. In one area, however, a change has been made. 
Under existing Virginia law, oral contracts for the sale of standing timber 
to be severed by either the buyer or the seller are within the statute of 
frauds relating to interests in land if the severance is not to occur within 
a reasonable time. Under § 2-107(1), standing timber sold to be severed 
by the seller at any time is classified as goods rathe1· than an interest in 
land. However, the change is minimized since the transaction is now within 
the scope of Article 2 and thus subject to the statute of frauds provision 
relating to the sale of goods. 

Part f!, 

In treating the form, formation and readjustment of contracts for the 
sale of goods, Article 2 makes the greatest changes in Virginia law. 

(a) Form 

§ 2-201 provides, for the first time in Virginia, a statute of frauds 
for the sale of goods. Consistent with modern trends and the basic philoso-
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phy of the UCC, however, the statute sanctions a liberal use of pa.rol evi­
dence to supplement writings which, while inaccurate or incomplete, indi­
cate that a contract for sale has been made. The parol evidence rule of 
§ 2-202 permits the introduction of a wide range of extrinsic evidence to 
explain or supplement written agreements unless the parties intended the 
writing to be a final and complete expression of the deal. This liberalizes 
the approach taken by many Virginia cases. 

§ 2-203 changes Virginia law by abolishing the effect of the seal where 
transactions in goods are involved. 

(b) Formation 

The DCC appears to be consistent with Virginia law except in the 
following respects: (1) A firm offer must have consideration to be enforce­
able in Virginia; (2) Virginia is more restrictive in the manner and medium 
available for the acceptance of offers and probably would deny the existence 
of a contract where the offer objectively requested performance as an 
acceptance and the offeree gave a promise to perform; (3) Virginia deci­
sions reject the basic philosophy of § 2-207 and make no differentiation 
between sellers and buyers who are "merchants" and those who are not. 
It should be noted, however, that Virginia and the UCC both espouse a 
liberal attitude toward the resolution of indefiniteness in agreements by 
resort to external, objective standards, i.e., vchat would be reasonable in 
the business context, and the use of prior dealings and trade usage to 
achieve a practical construction of ambiguous terms. 

( c) Readjustment 

§ 2-209 conflicts with Virginia law in two respects. First, the Code 
abolishes the need for consideration in modifying agreements. Second, 
the DCC modifies Virginia law by stating that a signed agreement which 
excludes modification or rescission except by a signed writing cannot be 
otherwise modified or rescinded. Virginia permits an oral rescission of 
the written stipulation. 

§ 2-210 appears to be consistent with existing Virginia law where the 
transfer of contracts is involved, although the UCC amplifies and more 
clearly defines the standards to be applied. 

Part 3. 

Part 3 concerns the general obligation and construction of contracts. 
In 6 of the 11 Sections from § 2-301 through § 2-311 there are no Virginia 
decisions or statutes on point. Of these, § 2-302, dealing with unconscion­
able contracts or clauses, and § 2-305, dealing with open price terms, 
probably make the greatest cha.nges in the traditional approach to con­
tracts while the other four are generally consistent with the Uniform 
Sales Act. The Virginia decisions arc generally consistent with the re­
maining five Sections. 

(a) Warranties 

The UCC warranty Sections are § 2-312' through § 2-318. Virginia 
decisions have recognized and granted relief for breaches of express war­
ranties and implied warranties of merchantability and fitness for a particu­
lar purpose. These decisions are consistent with UCC §§ 2-313 through 
2-315, although the Code is more detailed and comprehensive in its treat. 
ment of the problem. Since Virginia has neYer had an implied warranty 
of title case, § 2-311 provides new rules for this problem. Virginia cases 
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are generally in accord with the UCC on the problems of contractual 
exclusion or modification of statutory warranties, § 2-316, and the cumula­
tion and conflict of several warranties express or implied contained in the 
same contract, § 2-317. However, the UCC is more precise in both of these 
areas and contains express safeguards to insure that a limitation or exclu­
sion of implied warranties be in writing, conspicuous and contain specific 
language of disclaimer. In summary, the UCC works a general improve­
ment in the statutory treatment of express and implied warranties yet is 
consistent with the basic warranty policy reflected in Virginia cases. 

§ 2-318 effects a limited abolition of the privity defense in breach of 
warranty actions by S]J€cified users of goods against remote manufacturers 
or sellers. Virginia, however, has recently enacted legislation wi1ich 
virtually abolishes the defense of privity. The Virginia statute reflects the 
increasing tendency of modern decisions and we recommend its substitu­
tion for this section. 

(b) Delivery Terms 

§§ 2-319 through 2-325 prescribe and define certain terms commonly 
used in domestic and international sales transactions. § 2-319 states that 
"F.O.B." is a delivery term and seems to change some Virginia decisions 
which suggested that "F.0.B." is a price term when used in connection with 
the price of goods. Virginia has no decisions or statutes which are affected 
by s§ 2-320 through 2-325. These sections contain provisions relating to 
and consistent with general practice in international sales transactions. 

( c) Special Sales Situations 

§§ 2-326 through 2-328 cow.r sales by consignment, approval, sale or 
return and auction. The UCC carefully defines tile incidents and legal 
effects of these transactions, giving special emphasis to the rights of the 
buyer's creditors to goods of the seller in the buyer's possession. Virginia 
has no case law in this area except those decisions which seem consistent 
with the UCC's position on when a buyer on approval has accepted goods 
in his possession. The effect of the UCC on the Virginia Trader's Act, 
Code, § 55-152, is discussed in the Virginia annotations to § 2-32'6. Except 
for one anomaly upon which there is no Virginia rule, the sale by auction 
provisions of the UCC are consistent ,vith Virginia law. 

Part 4. 

This part contains three important Sections on title, creditors and 
good faith purchasers. § 2-401 is generally consistent with Virginia deci­
sions and the Uniform Sales Act as to when title to goods passes from 
seller to buyer. As under previous law, the parties are free to agree when 
title passes but if the contract is silent a series of statutory rules govern 
the issue. These, in turn, depend upon whether the contract authorizes 
the seller to ship the goods or whether the goods are to be delivered with­
out being moved. Unlike previous Virginia and Uniform Sales Act law, 
however, the importance of title under the UCC is minimized. Passage of 
title is immaterial to such questions as risk of loss, the buyer's right to 
seek specific performance and the seller's ability to sue the buyer for the 
price of goods. Title will still be important in the determination of prob­
lems outside the scope of the Code, such as public regulation and creditors 
rights. 

The rights of the seller's unsecured creditors and the buyer to goods 
still in the seller's possession are set forth in § 2-402. If the buyer has 
obtained a special property interest in the goods by identification (see 
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§ 2-501), the creditor who seeks to attach the goods is subject to the buyer's 
right to the specific goods as defined by § 2-503 ( seller's insolvency) and 
§ 2-716 ( specific performance and replevin under specified circumstances). 
There is little or no Virginia law on this problem. If the buyer has no 
rights to specific goods by identification, the creditor may treat the sale or 
identification and retention of possession by the seller as void under any 
applicable rule of law in Virginia unless the seller is a merchant who re­
tained possession in good faith and in the current course of trade for a 
commercially reasonable time. To the extent that the seller has not properly 
retained possession, the existing Virginia law on fraudulent transfers 
would prevail. But if the seller has properly retained possession, a more 
difficult problem is presented. Would this prevail over Virginia Code 
§§ 11-1, 55-95 and 55-96, which require the public recordation of bills of 
sale when possession is retained? We believe that it would, and to eliminate 
possible ambiguity, recommend that §§ 11-1, 55-95 and 55-96 be amended 
to exclude from their coverage retentions of possession by sellers which are 
otherwise proper under § 2-402. 

§ 2-403 both clarifies and expands the rights of good faith purchasers 
for value of goods in which third persons other than the seller have legiti­
mate interests. The clarifieation occurs in the statement of the general 
rule that a seller with voidable title may pass good title to a third person 
and a listing of four controversial situations which the Code classifies as 
voidable rather than void transactions. The expansion comes in the power 
of a merchant to transfer good title in goods entrusted to him to a buyer 
in the ordinary course of business even though the merchant has no title 
whatever. This latter expansion clearly changes Virginia law. 

Part 5. 

Part 5 concerns performance of the contract of sale. § 2-501 covers 
identification of goods to the contract, the effect of which is to create in 
the buyer both an insurable and a special property interest in the goods. 
Under Virginia cases, identification is usually called appropriation and 
coupled with a conclusion that the parties intended title to pass. Since the 
UCC separates the special property interest created by identification from 
the passage of title, this effects a change in theory under Virginia law. But 
whether the buyer obtains title to goods by appropriation in Virginia or a 
special property interest by identification under the UCC, the validity 
of his claim to specific goods in the seller's possession would seem to be 
substantially the same. Although title will give the buyer greater protec­
tion than a "special" property interest against the seller's unsecured 
creditors, the parties are free to agree that title shall pass upon identifica­
tion of goods to the contract of sale. 

The UCC carefully defines the manner of the seller's tender of delivery, 
§ 2-503, and his duties when the contract requires a shipment of goods to 
the buyer, § 2-504. These sections, though more detailed, are generally 
consistent with the few Virginia cases on point. While the buyer's duty 
to pay for the goods is conditioned upon a tender of delivery by the seller, 
§ 2-507, the seller is given a limited power to cure a defective tender under 
§ 2-508. This latter Section expands the "cure" rights provided by Vir­
ginia case law. On the other hand, while the buyer's tender of payment is 
a condition to the seller's duty to tender and complete any delivery, unless 
the contract otherwise provides the buyer may inspect the goods at the 
place of delivery before making a tender of payment. §i 2-511 and 2-513. 
These rules appear to be consistent with Virginia law. Of course, the tender 
of payment is excused in a credit tra.nsaction and the right to inspect before 
payment does not exist if the contract, for example, requires payment 
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against documents of title. §§ 2-514 and 2-515 provide new rules for the 
delivery of documents of title upon acceptance of a draft and the pre­
serving of evidence of goods in dispute. 

The risk of loss provisions of Part 5 represent another area of theo­
retical change made by the UCC. Under Virginia law and the Uniform 
Sales Act, risk of loss followed passage of title. While in many cases title 
did not pass until the goods had been delivered to the buyer it was not 
uncommon for title to pass either by express agreement or "appropriation" 
while the goods were still in the seller's possession. Thus, risk of loss would 
be on the buyer even though the seller was in possession. § 2-509 divorces 
risk of loss from passage of title. In essence, risk of loss follows the 
transfer of possession by the seller to the buyer or a carrier if the sale 
is F.O.B. Delivery of possession may often coincide with the passage of 
title, thus preser,ring similar results if not reasoning. However! in cases 
where title has passed before delivery of possession, the risk of loss re­
mains with the seller unless he is a non-merchant who is not obligated to 
ship the goods by carrier and tenders deEvery to the buyer. § 2-509 ( b) ( 3). 
Different rules apply when the goods sold are in the possession of a bailee 
and these are generally consistent with Virginia law. 

A basic reason for this change is the judgment that a merchant seller 
will or should have insurance to coveT the risk of loss to goods in his 
possession. As long as he retains possession it is commercially feasible to 
place the risk on him. In fact, the risk of loss re.,nains with the seller who 
ships F.O.B. destination until the carrier tenders delivery of conforming 
goods to the buyer, or where the buyer accepts non-conforming goods and 
later properly revokes his acceptance. However, if the seller identifies con­
forming goods to the contract and the buyer then breaches his contract 
before the risk passes to him the seller may treat the risk of loss as resting 
on the buyer to the extent of any deficiency iu insurance coverage. § 2-510. 
This is a new concept which has no counterpart in existing Virginia sales 
law. 

Part; 6. 

Part 6 deals with the general problems of breach, repudiation and 
excuse. Upon tender of goods by the seller, the buyer, under traditional 
sales law, has a right to inspect the goods. If they fail to conform in any 
respect § 2-601 gives the buyer an option to accept or reject the whole or 
accept any commercial unit or units and reject the rest. A decision to 
r;;ject all or part is closely regulated by §§ 2-602 through i-605 and their 
basic requirements of particularized notice to the seller. While the remedy 
of rejection is recognized in Virginia, the tJCC Sections defining procedures 
are new. It is not clear whether Virginia would permit rejection for any 
failure to conform and there appears to be some limitation upon the buyer's 
ability to accept part of the non-conforming goods without waiving objec­
tions to the rest. 

If a buyer knowingly accepts non-conforming goods under the UCC, 
his rejection remedy is ended. Under both § 2-607 and the law of Virginia, 
however, acceptance does not necessarily preclude other remedies for 
breach of warranty, provided prompt notice is given the seller. The UCC 
imposes stricter notice requirements on the buyer than are seemingly 
required by Virginia decisions. It appears that under both the UCC and 
Virginia law a buyer who accepts without discoverr of defects after a 
reasonable inspection may later "revok:e" his acce-ptance and reject the 
goods. § 2-608. The UCC provides additional grounds for revocation of 
acceptance, specifies the time in which the revoeatl011 must occur and re­
quires prompt notice to the seller. 
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A buyer's power to reject tendered deliveries or rescind in an install­
ment contract is limited to cases where the non-conformity substantially 
impairs the value of the installment or the entire contract. § 2-612. This 
is consistent with the theory of material breach in general contract Jaw. 
If the buyer may rescind the entire contract, however, there is a risk that 
he will reinstate it by certain conduct specified in§ 2-612(3). This "waiver" 
idea is generally consistent with Virginia law, although a few of the cases 
raise interesting factual variations. 

§ 2-609 gives either the seller or the buyer a right to demand adequate 
assurance of performance when reasonable grounds for insecurity arise 
with regard to performance of the other. There is no comparable Virginia 
rule. The UCC also has provisions on anticipatory repudiation and the 
retraction of repudiations which are consistent v.--ith existing Virginia case 
Jaw. §§ 2-613 through 2-616 have no counterpart in existing Virginia law. 
§ 2-615, by defining situations where a performance failure is excused by the 
failure of conditions, apparently liberalizes the excuses available for non· 
performance under Virginia law, 

Part 7. 

This part carefully organizes and details the various remedies pos­
sessed by sellers and buyers of goods u pan breach of contract. For the most 
part, these basic remedies are recognized in Virginia sales law. The UCC, 
however, makes changes in the following important respects: (1) under 
the Code, a seller delivering goods on credit to an insolvent buyer may 
reclaim the goods within 10 days of their receipt, § 2-702 (2) ; (2) a seller 
under the UCC may recover the price of goods sold only when the buyer 
has accepted them and in two other specified circumstances, § 2-709, while 
in Virginia an action for the price depends upon the passage of title; (3) the 
UCC, in a limited context, permits the buyer to replevin goocls in the seller's 
possession although Virginia has abolished replevin as a form of action; 
(4) the UCC, in providing a four-year statute of limitations subject to a 
reduction to one year by agreement,§ Z-725, reduces the Virginia limitation 
from 10 years and introduces some confusion as to whether, under Virginia 
law, an agreement to reduce the statute of limitations is enforceable. 

ARTICLE 3 

COMJ.UERCIAL PAPER 

I 

General JJ.-1 atters 

It must be said at the start that Article 3 will not apply to some com­
mon and commercially important instruments covered by the present 
statute. § 3-103 says explicitly that the Article does not apply to invest­
ment securities. These are defined in Article 8, § 8-101, to include any 
instrument issued in bearer form, of a type conunonly dealt in on securities 
markets or commonly recognized as a medium for investment, which is one 
of a class or series, and evidences an obligation of the issuer. So under 
the Code most corporate bonds and many mortgage bonds would be con­
trolled by Article 8 and not by the rules relating to negotiable paper. The 
purpose is to free such instruments from the arbitrary rules as to form 
specified for negotiable paper and the result is to make applicable to them 
the same rules as are applicable to stock certificates. 
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On the other hand Article 3 is made applicable by § 3-805 to the 
anomalous instruments which meet all cests of negotiability except that 
they are not payable to order or bearer. All the rules applicable to nego­
tiable paper will apply to these instn:ments except that no holder can 
occupy the position of a holder in due course. Anyone signing .such an 
instrument assumes all the liabilities of maker, drawer, acceptor or mdorser 
as the case may be, and not common Jaw obligations. And the rules appli­
cable to transfer of such instruments will be the rules of negotiation rather 
than those of common law assignment. 

II 

Requirements of Form 

With respect to the form an instrument must take to be negotiable, 
Article 3 liberalizes the present law in some respects and settles some open 
questions. For instance, it allows provi3ion for acceleration on a,ny ground, 
including the holder's insecurity, and specifically recognizes the validity of 
certain extension provisions \ § 3-109): 't clarifies the negotiable status of 
instruments antedated or postdated (! :3-11-!); it makes clear the effect of 
outside agreements (§ 3-119); it allo"·s an exclusion of individual liability 
in the case of partnerships, unincorporated associations, trusts or estates, 
provided the entire assets are available for payment(§ 3-105). But in one 
important respect Article 3 is more restrictive than present law. Virginia 
Code, § 6-357, prohibits the inclusion in a negotiable instrument of promises 
to do an act in addition to the payment of money, with stated exceptions; 
but allows an option in the holder to :ake something in lieu of money. 
Article 3 eliminates the possibility of such option and prohibits (§ 3-104) 
not only "promises" for acts in addition to the payment of money but "obli­
gations and powers" given by maker or drawer. The list of exceptions 
statBd in § 3-112 is reasonably broad. particularly the allowance of a 
promise to maintain or protect collate,·al. However, doubt is cast on the 
possibility of inserting in negotiable paper rights to inspect the maker's 
books, obligations by maker to refrain from certain business practices, 
and so on. 

III 

Holde1· in Due Cou,·se 

A. Definition 

Under Article 3 as under existing la\\- the fundamental requirement 
for holder in due course status is good faith purchase for value, so at a 
glance the definition seems not materiail:c altered. Yet there are substan­
tial changes. For example, "value" is no longer defined as any considera­
tion sufficient to support a simple cmm·act; under § 3-303 one takes an 
instrument for value to the extent that th€ agreed considemtwn has been 
performed. This is more a change of language than change in result for 
NIL § 54 and Virginia Code, § 6-406, nou· limit one's holder in due co'urse 
status to fae extent value has been naid before notice of some defect or 
infirmity. · 

Other changes, however, will produce a difference in legal result. A 
purchaser will no longer be denied holde,· iu due course status mereiy by 
purchasing after maturity, unless he has notice of the fact. This will clear 
up some troublesome questions in the ca;3.e oI paper ;,_vhose maturi~y has 
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been accelerated, or on which demand has been made. Similarly, an honest 
purchaser will not be condemned because he buys an instrument incomplete 
or irregular on its face, provided it is not so obviously so as to call in 
question its validity or terms . 

. In these two respects the definition is altered in ways making it 
easier for a holder to become a holder in due course. Yet in another and 
extremely crucial respect Article 3 may have altered present law to the 
disadvantage of the houest purchaser. Nothing is clearer under the present 
law than the rule that a holder is not denied holder in due course rights 
because of me.re negligence in his purchase. He falls from grace only if he 
acts in bad faith, buys when he is suspicious. Article 3, § 3-302 defines a 
holder in due com·se as one who has bought "without notice ... of any 
defense against or claim to ... " the instrument. Under § 3-304 he has such 
notice if he has notice that the obligation of any party is voidable in whole 
or part. And under Article 1, § 1-201 (25), he has notice of such fact 
when "from all the facts and circumstances known to him at the time in 
question (the time of purchase) he has reason to know that it exists." It 
seems clear that the test under the Code is not whether one buys with 
suspicion, but with reason to know-that is, negligently. This is a most 
unfortunate, and perhaps unintentional, return to the position held by the 
English courts for a very brief time and now repudiated by them and by 
the Negotiable Instruments Law. New York has amended the UCC to 
return to the concept of the NIL, and we recommend a similar amendment. 

§ 3-302 incorporates into the statute itself the preferred case law rule 
that the payee may be a holder in due course if he meets the usual tests. 
§ 3-201 continues the rule that a person who may not himself qualify as a 
holder in due course may enjoy the status vicariously by purchase from one. 
Present law denies this right only to a person who has been party to some 
fraud or illegality affecting the instrument. § 3-201 denies the privilege 
also to a person who, while holding the instrument, knew of some defense or 
claim against it and sells and later reacquires it. 

B. Proof 

As under present Jaw one suing on negotiable paper will have an initial 
burden of showing he owns the instrument. This often involves the proof 
of signatures, a point as to. which plaintiff will have the burden of proof. 
But he will no longer (as unMr Virginia Code§ 8-114) have to allege their 
genuineness in his pleading. Under Article 3, § 3-307, they are admitted 
unless denied in defendant's pleading. And even though so challenged, 
signatures will be presumed genuine. 

Under present law, once plaintiff has by proof of signatures or other­
wise proved himself a holder he is by statute declared to be presumptively 
a holder in due course, which presumption the defendant can rebut only 
by showing those particular defenses defined by the statutes as "defects 
of title!' Plaintiff does not have to sustain the burden of proof on the 
issue of his being a holder in due course until such technical defense is 
shown; rather defendant is under the burden of proof. Article 3 makes 
a significant change here. There is no stated presumption that plaintiil' 
holder is a holder in due counre. But plaintiff is required to prove himself 
such whenever 1Lny defense is proved by defendant. In other ~ the 
unstated presumption is defeated by proof of any defense, not as at present 
by some technical defenses only. Hence under the Code the plaintiff will 
have the burden of proving himself a holder in due course much more 
frequently than he now does. 
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C. Right-S anrL Defenses 

These are in general the same a.s under existing law. But in § 3-305 
it is flatly stated that a holder in due course takes the instrument free from 
"all claims to it on the part of any person.'' 1'his would include claim made 
by an infant, and changes Virginia law. 

As under existing law even a holder in due course will be subject to 
defenses of infancy, incapacity or illegality resulting in voidness, fraud in 
the factum and discharge ( § 3-305) ; will be able to enforce completed 
instruments as fillecl up regardless of breach of authority, and altered 
instruments according to their original tenor ( § 3-407). But it will no 
longer be a defense against a holder in due course that tbe instrument 
wa.s incomplete and not delivered. 

IV 

Negotiation 

As under present law, negotiation under the Code will be effected by 
delivery alone in some cases or by indorsement plus delivery in others. And 
the result of negotiation will be to constitute the transferee a holder 
(§ 3-202). To be eli'ective an indorsement must be on the instrument or 
on a paper so firmly attached as to become a part of it. This probably 
changes Virginia la\VT 

But contrary to the present rule, paper made to bearer on its face will 
not remain such and therefore always negotiable by delivery alone. Under 
Article 3 whenever cmy negotiable instrument receives a special indorse­
ment it can be further negotiated only by the signature of the spedal 
indorsee (§ 3-204). 

Furthermore, under Article 3 a restrictive indorsement no longer 
destrOJ'S the negotiability of the instrument. It remains negotiable and a 
future taker may become a holder in due courne of it if he pays value con­
sistently with the indorsement. If the restrictive indorsement is of the type 
which creates a trust rather than an agency even this requirement of ,pay­
ment of value consistently with tbe indorsement applies only to the first 
taker under the indorsement, i.e., the trustee. Purchasers from the trustee 
and later holders are in no way affected by a restrictive indorsement of 
this type. 

In the case of restrictive indorsements of the agency type, calling for 
collection or deposit, the situation is normally one where the instrument 
is put into bank collection channels. If that happens, the provisions of 
Article 4 on Bank Collections come into operation and by explicit provision 
control the provisions of A1·ticle 3. 

v 

Liability of Parties 
A. In General 

Article 3, ~ 3-802, is a new provision which makes it clear (a) tbat 
,vhile a negotiable instrument is outstanding but not due parties to it are 
not liable on any underlying obligation for which it was given, (b) that 
when the instrument is due the holder may sue on it or on the underlying 
obligation, and ( c) that discharge of a party on an instrument discharges 
him also on the underlying obligation. 
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Article 3, § 3-803, gives a party sued on an instrument a right to 
notify any party liable to him on the instrument, and if the notice states 
that that party may come in and defend and he does not do so he is bound 
by factual determinations. 

The Code makes a change in the law as to liability of parties who sign 
incomplete instruments. They are now liable to holders in due course on 
the instrument as completed, but not liable to a non-holder in due course. 
Under§ 3-,to7, they will be liable to non-holders in due course according to 
the authority to complete originally given unless the filling in is done with 
fraudulent purpose. 

This same section also effects a substantial change in the law applicable 
where the instrument is altered by means other than unauthorized com· 
pietion. Under it the only alteration that may avoid an instrument is one 
made by the holder, and not as now by a hoider or a stranger. Again, unless 
the alteration is made with fraudulent purpose, even a non-holder in due 
course may recover, according to the original tenor of the instrument; 
whereas under present law he recovers nothing. 

As pointed out above, against a holder in due course a defendant may 
no longer successfully defend on the ground the instrument was both in­
complete and not delivered. 

Nor may one any longer defend on the ground that a necessary signa­
ture has been forged, in cases where an imposter has used the mails to 
effect his scheme rather than dealing face to face. § 3--405 treats the two 
cases alike. It does not treat such instruments as bearer paper, but pt'O· 
vides that an indorsement by any person in the name of the named payee 
is effective. This approach is also taken in the Section as to paper dis· 
honestly made or drawn to a payee who is fictitious, or not intended to have 
any interest in the instrument, whereas present law treats these as cases of 
bearer paper needing no indorsement. 

Under § 3-306, a defendant may not defend on the ground that some 
party other than the plaintiff has a claim to the instrument unless such 
third party claim is based on a situation of theft or rights under a restric· 
tive indorsement. This settles a point where the Virginia law has been 
undecided and there has been conflict in other jurisdictions. On the other 
hand, contrary to present law, a party notified of a third party claim may 
nevertheless safely pay the presenting holder, unless the third party claim 
is based on theft or rights under a restrictive indorsement (§ 3-603). 

B. Liability of Agent or Representative 

In accord with present law a person signing as agent or in some repre­
sentative capacity is personally liable unless authorized in fact to sign; and 
is furthermore liable to anyone other than the party immediatelv dealt 
with unless the instrument both names the person represented and shows 
the signature was in a representative capacity. However, when sued by his 
immediate party the agent may defend against personal liability if the 
instrument shows either of these facts, being allowed to prove the other 
by parol { § 3-403). As to this last point the Section settles a matter as 
to which Virginia law had not been clear. 

C. Indorsers and Drawers 

Article 3 makes no change in the basic rule that, absent waiver, the 
promise to pay of indorser and drawer is conditioned on proper present­
ment, notice of dishonor, and in some cases protest. However, contrary to 
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present law, one who indorses after maturity is not entitled to these steps 
(§ 3-501 (J)). Furthermore, whereas the present statute states that the 
drawer of a check is discharged only to the extent of his loss if notice is 
not given,§ 3-502 (1) (b) provides that if either proper presentment is not 
made or notice given and the bank becomes insolvent. such drawer may dis­
charge his liability by assigning to the holder his rights against the bank, 
but is not otherwise discharged. 

Prot~.st is no longer required of instruments drawn in one state and 
payable in another, but only of instruments drawn or payable outside the 
United States and its territories (§ 3-501). 

Presentment for payment of a chec.1<, to hold an indorser, must be 
within seven days after his indorsement, rather than within, roughly, the 
one day accorded under present case law. With respect to the liability of 
the drawer presentment must be within thirty days of date or issue 
(§ 3-503). Presentment by mail or through a clearing house is expressly 
sanctioned. And if presentment is at a proper place and neither the par:;y 
to accept or pay nor his agent is present, presentment is excused {§ 3-504). 
This represents a considerable relaxation in favor of the holder, who will 
now not have to prove grounds of excuse otherwise. 

Notice of dishonor is no longer required within one day. Three days 
are allowed for this purpose (§ 3-508). A.'ld whereas at present effective 
notice can be given only by the holder of a dishonored instrument or some 
one who has received notice from him or through him, this same section 
provides that notice may be given by the holder, a party who has received 
notice, or any other party who can be compelled to pay the instrument­
a considerable liberalization. 

l:nder § 3-510 not only a certificate of protest but a bank stamp or 
ledger entry indicating dishonor are admissible · as evidence and create a 
presumption of dishonor and proper notice. 

The liability of indorsers on warranty are rephrased but apparently 
not changed. 

D. Banks and other Drawees 

The rule of Price v. Neal is codified in §§ 3-417 (1) and 3-418; but 
the method of handling the problems is new. The approach taken is. under 
§ 3-418, that payment or acceptance by drawee is final, unless it has a 
right of recovery (§ 3-417(a) ). This latter Section provides that anyone who 
obtains payment or acceptance ( and any prior transferor) warrants to 
the person accepting or paying (a) title; (b) lack of knowledge of forgery 
of the drawer's signature in some circumstances, and ( c) absence of ma­
terial alteration in some cases. The rules are stated in complicated fashion, 
but the results under them should be in accord with existing law. For 
instance a bank paying on a forged indorsement is liable to the true owner 
under the provision of § 3-119 that it is by this action a converter; but it 
can recover from the person paid, even a holder in due course, because of 
the breach of the warranty of title. VVhere a bank is involved reference 
should also be made, of course. to Article 4, in particular to § 4-207. 

E. Discharge 

The changes here are minor. There is a change in method of approach; 
the present law focusing on discharge of the instrument and the consequent 
,·esults thereof, whereas the Code focuses on discharge of the parties. But 
the resU:ts will be about the same under the Code as under present law. 
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ARTICLE 4 

BANK DEPOSITS AND COLLECTIONS 

Article 4 codifies and develops present law relating to bank deposits 
and collections as found in the following: Negotiable Instruments Law, 
adopted in all the states; the Amel'ican Bankers Association's Bank Col· 
lection Code, adopted in eighteen states but not in Virginia; deferred post­
ing statutes, adopted in most states; and miscellaneous statutes relating to 
stop payment orders, limitations on liability for payment of forged and 
altered checks, and similar matters. The case law developing rules of 
contract, agency, and trusts as applied to bank deposits and collections is 
codified in the Article. 

While the entire Code seeks to retain flexibility in the development of 
commercial law, this is particularly true of Article 4. The specific pro­
vision of § •1-103 (1) expressly embodies this concept of flexibility. It 
authorizes, subject to concepts of good faith and ordinary care, variation 
by agreement of the provisions of the Article. 

Some knowledge of banking practices is necessary to a full under­
standing of this Article, which is relatively complex. The rules laid down 
are sufficiently broad to take account of different operating procedures as 
between different banks, as well as the different procedures a particular 
bank applies to different types of items, while retaining the opportunity for 
future changes in internal operating procedures. 

Part 1: General Provisions and Definitions 

Under § 4-102 the law of the place where the bank is located governs 
its liability for action or nonaction as to any item handled by it for pur­
poses of presentment, payment, or collection. A branch or separate office 
of a bank, under § 4-106, is considered a separate bank for most purposes. 

§ 4-107 authorizes a bank to fix two P. l\lI. or later as a cut-off hour 
for the handling of money and items and the making of entries in its books. 
The time limits set forth in the Code may be extended, unless otherwise in­
structed, by a collecting bank in a good faith effort to secure payment, for 
a period of not in excess of an additional banking day. Delay may also be 
excused if caused by circumstances beyond the control of the bank. 

Part 2: Collection of Items: Depository and Collecting Banks 

The considerably litigated question of whether a bank takes an item as 
purchaser or as agent for collection is settled under the Code in § 4-201 in 
favor of the view that the bank always takes "for collection," unless a 
contrary intent clearly appears. The Virginia cases have considered the 
form of the indorsement, and the entry made on a deposit slip by the 
original owner of a draft, to be of large significance in determining whether 
a bank was a purchaser of the draft or only an agent for collection. Under 
the Code the form of the indorsement is Jmmaterial on this auestion. How­
ever, Virginia is consistent with the Code approach in that no particular 
significance is placed on the form of indorsement placed on the draft by the 
depository bank itself, or to a right of recourse by the depository bank 
against the drawer of the draft. 

\ 4-204 authorizes direct forwarding to a payor bank for collection; 
§ 4-202 requires the collecting bank to use due diligence in other respects 
in the collection of the item. lender § 4-205 a depository bank may supply 
a missing indorsement, and § 4-206 authorizes transfers between banks by 
any agreed method that identifies the transferor bank. 
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The problem of payment and acceptance of forged and altered items 
is dealt with in § 4-207, as in Article 3, in terms of warranties made by the 
customer of the bank and by the collecting bank on transfer and present­
ment of items. 

§ 4-208 gives a collecting bank a security interest in items, the accom­
panying documents, and the proceeds. It recognizes that a bank has a 
security interest in an item or its proceeds to the extent that bank credit 
given on the basis of the item has been withdrawn. This section of the 
Code recognizes that a bank may have a security interest in an item, and 
so have given value, if the credit is available for withdrawal as of right, 
whether or not drawn upon. 

The Code sets forth in detail the media of remittance that may be used 
in bank collections, expressly recognizes rights of charge-back, and under­
takes to define when an item is finally paid. 

§ 4-214 set forth preference rules to be applied in case a bank in the 
course of collection becomes insolvent. 

Part 3: Collection of Items: Payor Banks 

The deferred posting provisions of the Code, set forth in § 4-301, carry 
out the same basic purposes as the Virginia statutes on the subject. While 
the Code uses different terminology, there are no apparent significant 
differences. 

§ 4-303 contains provisions setting forth when items are subject to 
stop payment orders, legal process, or setoff, and also provides the order 
in which items are to be charged or certified. 

Part 4: Relationship Between Payor Bank and its Customer 

The Code in § 4-401 allows a bank to charge a customer's account 
according to the original tenor of an altered item. 

The Code recognizes the right of a customer to stop payment on any 
item payable from his account, if the order is received by the bank at such 
time and in such manner as to afford the bank a reasonable opportunity to 
act upon it. Oral orders are binding only for fourteen calendar days, unless 
confirmed in writing within that period. Written orders are effective only 
for six months, unless renewed in writing. 

§ 4-405 provides that until a bank has knowledge of the death or nn 
adjudication of incompetency of a customer and a reasonable opportunity 
to act on it, the authority of the bank to accept, pay, or collect his items is 
not revoked. Even with knowledge of death, the bank for ten days after 
the date of death may pay or certify checks drawn on or prior to the date 
of death, although it is not intended to prevent the personal representative 
from recovering the payment. A person claiming an interest in the account 
may. howe,·er, order the bank to stop payment. 

§ 4-406 of the Code recognizes that a depositor owes a bank the duty 
of examining statements of account and cancelled checks and to report 
unauthorized "·ithdra,va!s from his account. It draws distinctions between 
the customer's duty as regards his own forged signature and altered items, 
and his duty as regards forged endorsements. where he cannot be expec'.ed 
to knmv the signatures of the indorsers. The Code is somew·hat broader 
in its coYerage, as regarrls items, signatures, and types of alterations, than 
the Virginia statutes. The statutes of limitations in the Code are longer 
than those presently in effect in Virginia. 



§ 4-407 expressly recognizes that a payor bank has a right of subroga­
tion when it has made an improper payment. 

Part 5: Collection of Documentary Drafts 

This subject has not generally been covered by statute, and there is no 
relevant law in Virginia. 

ARTICLE 5 

LETTERS OF CREDIT 

Article 5 undertakes a partial codification of the law relating to letters 
of credit. The letter of credit business has a strong international flavor, and 
has generally been carried out in accordance with the Uniform Customs 
and Practice for Commercial Documentary Credits, adopted in 1951 by the 
1:Jth Congress of the International Chamber of Commerce. So far as the 
United States is concerned, the letter of credit business has been concen­
trated in New York. As a result, the only consistent and, anywhere near, 
comprehensive body of American law relating to letters of credit has been 
developed in the decisions of the New York courts and the Federal Court 
of Appeals for the Second Circuit. 

Virginia has no statute law and only one case arising out of a trans­
action that the Supreme Court of Appeals of Virginia said involved a letter 
of credit. One of the greatest services Article 5 provides for Virginia is to 
establish guideposts on this matter of identity. 

Article 5 gives everyone ready access to some of the open secrets re­
garding letters of credit, already available in publications of the Inter­
national Chamber of Commerce, the New York decisions, and other sources. 

ARTICLE 6 

BULK SALES 

To understand this Article, one must know the general purpose of bulk 
sales legislation. Assume that a merchant has a stock of inventory which 
he holds for sale in the ordinary course of business. Assume further that 
a creditor, relying on that stock of inventory and the income that it will 
generate, extends unsecured credit to the merchant. So long as the mer­
chant sells inventory in the ordinary course of business the unsecured 
creditor has a good chance of being paid. But if the merchant sells all or 
substantially all of that inventory for value to a third person not in the 
ordinary course _of business, the risk of nonpayment is materially in­
creased. In one deal the creditor loses a large part of the merchant's assets 
upon which a levy might be made. Further, even if the conveyance amounts 
to a fraud on creditors, most states protectthe third party purchaser unless 
he had notice of his seller's fraudulent intent. Thus, while a creditor might 
set aside a proposed conveyance by the merchant which is in fraud of 
creditors, he cannot levy on the inventory once it has been delivered to a 
purchaser for value without notice. The creditor's best security, therefore, 
is the proceeds of the sale which have been received by the merchant seller. 
But if those proceeds are inadequate or have been dissipated before the 
creditor is informed of the transaction, his rights are seriously impaired. 

The Virginia Bulk Sales Act, Virginia Code §§ 55-83 to 86, and Article 
6 of the UCC approach these problems in substantially the same way. 
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Under both statutes, specified bulk transfers of certain quantities of inven­
tory or equipment not in the transferor's usual or ordinary course of busi­
ness are ineffective against creditors unless three basic conditions are met: 
(1) the parties prepare a schedule of the property involved which is held 
by the transferee for six months after the transfer and made available for 
inspection by the transferor's creditors; (2) the transferor prepares at 
the transferee's demand a sworn list of creditors which, again, is held by 
the transferee for six months, subject to inspection; (3) the transferee 
gives notice of the proposed transfer to the transferor's creditors at least 
10 days before taking possession of the goods. Since the creditor has notice 
before :he transfer occurs, he may utilize available state remedies to protect 
his interest, i.e., prevent the transfer as a fraud on creditors, impound the 
proceeds when received by the transferor or negotiate a consensual pay­
ment arrangement with the transferor. 

There are differences of a relatively minor nature between the Vir­
ginia Bulk Sales Act and Article 6 of the UCC. For example, the Virginia 
statute applies to bulk transfers of "any part" of specified goods while 
Article 6 applies to bulk transfers of a "major part" of the seller's inven­
tory. Similarly, the Virginia Act is more readily applied to bulk transfers 
of fixtures or equipment "pertaining" to a stock inventory than is Article 6. 

On the other hand, Article 6 is more precise than the Virginia Bulk 
Sales Act in defining what property is subject to the act and in listing eight 
specific exceptions to the act's literal coverage. Further, Article 6 requires 
more information to be contained on the schedule of property, list of 
creditors and notice to creditors than does Virginia. Additional precision 
is obtained in Article 6 by prescribing which creditors can object to defec­
tive transfers, which creditors are entitled to notice, the legal effect of 
defects in the list of creditors prepared by the transferor and the rights 
of third persons who, without notice, purchase inventory from the immedi­
ate transferee in a defective bulk sales transfer. These questions have been 
left to the courts in Virginia. Article 6 also adopts a six month statute 
of limitations for all bulk transfers. Finally, Article 6 contains a special 
provision for bulk sales by auction which is not found in Virginia. 

In su=ary, the purpose of Article 6 is to simplify and make uniform 
the law of bulk sales. The differences between Article 6 and the Virginia 
Bulk Sales Act are insubstantial. 

Article 6 provides an optional "Application of Proceeds" section which 
may be adopted or rejected without serious damage to the principle of uni­
formity. This section imposes upon the transferee a duty to "assure that 
such consideration (i.e., the sale price) is applied so far as necessary to 
pay those debts of the transferor which are either shown on the list fur­
nished by the transferor ... or filed in writing in the place stated in the 
notice ... within thirty days after the mailing of such notice." 

Only five of the first seventeen states to adopt the Uniform Commercial 
Code have enacted the Application of Proceeds section. These states are 
Alaska, Kentucky, New Jersey, Pennsylvania and Oklahoma. In general, 
the reasons for rejection of the optional provisions reflect a feeling that 
notice coupled with independent creditor remedies in particular states is 
adequate protection for the unsecured creditor. We concur in this view and 
reco=end that the optional provisions be omitted. 
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ARTICLE 7 

WAREHOUSE RECEIPTS, BILLS OF LADING, AND OTHER 
DOCUMENTS OF TITLE 

Article 7 is a consolidation and revision of the Uniform Warehouse 
Receipts Act, the Uniform Bills of Lading Act, and the provisions of the 
Uniform Sales Act relating to the negotiation of documents of title. The 
criminal provisions of the Warehouse Receipts Act and the Bills of Lading 
Act are omitted as being inappropriate to a Commercial Code. The Article 
does not undertake to define the tort liability of bailees, except to hold 
certain classes of bailees to a minimum standard of reasonable care. 

The Uniform Warehouse Receipts Act was promulgated in 1906 and 
adopted by Virginia in 1908. Neither the Uniform Bills of Lading Act nor 
the Uniform Sales Act has been adopted by Virginia. 

Article 7 makes as few innovations in existing law as any of the 
articles of the Code. 

Part 1 : General 

This part contains general definitions and statements regarding the 
difference between a negotiable and nonnegotiable document of title, which 
are consistent with present law, to the extent that these subjects are now 
defined. 

Part 2: Warehouse Receipts: Special Provisions 

The formal requirements of the Uniform Warehouse Receipts Act are 
continued in § 7-202. 

§ 7-204 defines the warehouseman's duty of care and provides how his 
liability can be limited by contract. The warehouseman's lien is spelled 
out in detail in§ 7-209, and the method of enforcement in§ 7-210. Under the 
UCC the warehouseman converts the goods only if he wilfully fails to com­
ply with the requirements set forth. 

Part 3: Bills of Lading: Special Provisions 

The provisions of this part provide new statutory law in Virginia 
consistent with the Uniform and the Federal Bills of Lading Acts. 

§ 7-309 provides that a carrier "must exercise the degree of care in 
relation to the goods which a reasonably careful man would exercise under 
like circumstances." This section expressly provides that the Code does 
not repeal any law or rule of law which imposes liability upon a common 
carrier for damages not caused by its negligence. As a result, Code 1950, 
§ 56-119, which invalidates contractual provisions purporting to exempt 
transportation companies from their liability as common carriers, is con­
tinued in effect. This section permits the carrier to limit the amount of 
damages on the basis of declared values. The section authorizes the carriers 
to make reasonable provisions as to the time and manner of presenting 
claims and instituting actions. 

Part 4: Warehouse Receipts and Bill of Lading: 
General Obligations 

This part continues and expands the provisions of the earlier uniform 
acts. § 7-404 is in accord with Virginia law. 
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Omission of the optional language in§ 7-403(1) (b) will leave unchanged 
the Virginia rule as regards the burden of proof in 1\xing the liability of a 
warehouseman, and this is recommended. 

Part 5: Warehouse Receipts and Bills of Lading: 
Negotiation and Transfer 

Under §§ 40 and 47 of the Uniform Warehouse Receipts Act, as now 
in effect in Virginia, a warehouse receipt can only be negotiated by the 
owner or by a person to whom the possession or custody of the receipt has 
been entrusted by the owner, so that a person who obtained the receipt by 
trespass or by finding could not negotiate the document. The UCC follows 
the 1922 amendments proposed by the National Conference of Commis­
sioners on Uniform State Laws under which a person within the tenor of 
the document and in possession, "hovrever such possession may have been 
acquired," could negotiate the document. This changes Virginia Jaw. 

In other respects this part continues and develops the prior law of 
the uniform acts. 

Part 6: Warehouse Receipts and Bills of Lading: 
Miscellaneous Provisions 

§ 7-603 excuses a bailee from delivery when conflicting claims are 
made upon him until he has h_ad a reasonable time to ascertain the validity 
of the adverse claims or to bring an action to compel the claimants to in­
terplead. 

ARTICLE 8 

INVESTMENT SECURITIES 

This Article replaces the Uniform Negotiable Instruments Law, 
adopted in Virginia in 1897, to the extent that act cowred bonds used as 
investment securities. It replaces the Uniform Stock Transfer Act, promul­
gated in 1909, adopted in Virginia in 1924, and eventually by all the states. 
This Article does not replace, but by § 10-104 is made subject, in case of 
inconsistency, to the Uniform Act for the Simplification of Fiduciary Se­
curity Transfers, promulgated in 1958 and adopted in Virginia in 1960. 

The Article uses a functional rather than a formal definition of a 
security. § 8-102 defines a Security as an instrument in bearer or registered 
form which is of a type "co=only dealt in upon securities exchanges or 
markets or co=only recognized in any area in which it is issued or dealt 
in as a medium of investment." In general, then, the Article covers bearer 
bonds, previously covered by the Negotiable Instruments Law; certificates 
of stock, previously covered by the Stock Transfer Act; and registered 
bonds and additional types of investment paper, not covered by any statutes. 

The Article is not a Corporation Code nor a Blue Sky Law, statutes 
covering these subjects being unaffected. 

Part 1 : General Matters 

This part provides definitions, establishes rules for governing the 
effect of an over-issue, declares that securities are negotiable, and outlines 
the rights and duties of the parties in a sale of securities. § 8-103 provides 
that a lien in favor of an issuer is valid against a purchaser only if the 
right of the issuer to such a lien is noted conspicuously on the security. 
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Part 2: Issue--Issuer 
The term "issuer" is comprehensively defined in § 8-201 for the purpose 

of this Article only. § 8-202 set forth the issuer's responsibilities and de­
fenses and the effect of notice of a deferu;e or defect. In general, it extends 
the provisions of the Negotiable Instruments Law to all securities. The 
section gives validity to a security in the hands of a purchaser for value 
and without notice of a particular defect, even though the defect is so 
serious that it is said to go to the validity of the security. A security in the 
hands of a bona fide purchaser is voided only if so declared in a Constitu­
tion or statute, either expressly or by unavoidable implication. 

§ 8-203 deals with matured or called securities, and makes an extensive 
modification in the policy that a holder in due course must take before 
maturity of the instrument. The defense of Jack of notice is limited to one 
and two years depending upon the circumstances. It permits the issuer to 
determine definitely its liability with reference to invalid or improper 
issue, and this point is fixed at two years maximum after the default. The 
section does not, however, extend beyond the redemption date, the life of 
preferred stock called for redemption. 

§ 8-204 provides that unless noted conspicuously on the security, a 
restriction on transfer imposed by the issuer, even though otherwise lawful, 
is ineffective, except against a person with actual knowledge of it. The 
Code does not undertake to deal with restrictions on transfer imposed by 
private agreement or restrictions on traru;fer imposed by other statutes. 

Under § 8-205 a forged security is made valid in the hands of a pur­
chaser for value without notice, if the signing was done by one entrusted 
by the issuer with the signing, or by an employee entrusted with responsible 
handling of the security. § 8-206 continues prior Jaw on the effect of com­
pletion or alteration of an instrument. 

§ 8-207 covers the rights of the issuer with respect to registered 
owners and § 8-208 states the warranties made by an authenticating trustee, 
registrar, or transfer agent in signing a security. 

Part 3: Purchase 
In general, this part extends the doctrine of negotiability to all invest­

ment securities. § 8-302 defines a bona fide purchaser as a purchaser for 
value in good faith and without notice of any adverse claim who takes 
delivery of a security in bearer form or of one in registered form issued 
to him or indorsed to him or in blank. ~ 8-304 defines when a purchaser has 
notice of an adverse claim. § 8-305 sets time limits when staleness, or the 
pm·chase of a security after it has been called for redemption or payment, 
gives notice of adverse claims. § 8-306 sets forth the warranties a person 
makes when he presents a security for registration of transfer, payment 
or exchange. 

~§ 8-307 through 8-311 deal with indorsement.s: the effect of delivery 
without indorsement, the right to compel indorsement, how an indorsement 
is made, the effect of an indorsement, and the effect of an unauthorized 
indorseinent. 

§§ 8..;312 through 8-316 deal with various aspects of guaranteeing 
signatures, delivery of securities, the reclamation of securities wrongfully 
transferred, and a purchaser's right to requisites for registration of 
transfer. 

~ 8-317 continues the basic provision of the Uniform Stock Transfer 
Act that an attachment or levy on a security can only be made by actually 
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seizing or possessing the security so it can no longer be transferred. In 
Iron City Savings Bank v. Isaacsen, 158 Va. 609, 632, 164 S.E. 520 (1932), 
the Stock Transfer Act was interpreted to mean that the holder of the 
stock must be before the court. This section of the Code provides that a 
creditor whose debtor is the owner of a security is entitled to the aid of 
courts in reaching it to satisfy his claim. 

§ 8-319 establishes a statute of frauds for the sale of securities, and 
since Virginia has not had such a statute covering securities, this changes 
Virginia law. 

Part 4 : Registration 

An issuer is required to register the transfer of a security in regis­
tered form when the requirements set forth in § 8-401 have been met. 
§ 8-40Z provides that the issuer may require assurances that each necessary 
endorsement is genuine and effective, including a guarantee of the signa­
ture of the person indorsing. 

The other sections of this part deal with the issuer's duty of inquiry 
when a security is presented for registration, the issuer's liability as a 
result of registration, circumstances under which an issuer must issue a 
new security when a security has been lost, destroyed, or wrongfully taken, 
and the duties of an authenticating trustee, transfer agent, or registrar. 

ARTICLE 9 

SECURED TRANSACTIONS 

I. GENERAL COMMENTS 

Prior to detailed consideration of some prov1s10ns of Article 9 and 
their application to conventional Virginia business transactions it may be 
well to respond to two general objections frequently made to this Article. 

These two objections are: 

1. "Article 9 is completely novel." Implied in this objection is the 
further objection that lawyers would find Article 9 "foreign" and would 
have to learn "security law" all over again; this, in turn, might lead to a 
fear that Virginia security law would suffer from uncertainty until a 
lengthy and extensive training period had expired. 

2. The unsecured seller selling goods to merchants will suffer under 
the Code because Article 9 permits a lender to obtain a valid lien on a 
shifting stock of merchandise and permits a floating lien for future ad­
vances and on after-acquired property. 

After attempting a refutation of these two objections, a brief examina­
tion will be made of some of the problem areas of Article 9, this followed 
by a summary of some of the advantages of Article 9 over current Virginia 
law. 

A. General 

Peter Coogan (an eminent practicing attorney and lecturer at Har­
vard) states there are two ways of approaching Article 9: We c,rn look 
for and employ our knowledge of what's familiar or we can look for and 
accent what's different. Employing the first approach, Coogan demon­
strates that the fundamentals of Arncle 9 are easily and quickly grasped 
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by "security lawyers." (Coogan, A Lazy Lawyers' Guide to Se,;11;red Trans­
actfons Under the Code, 60 MICH. L. REV. 685.) 

Coogan suggests that lawyers continue to think in terms of tradi­
tional security devices when employing Article 9 with respect to secured 
transactions. 

We will attempt to show below how the more common traditional (Vir­
ginia} secured transactions would come into existence and be handled 
under Article 9. 

Let us stipulate, however, that the oversimplifications which follow 
will inevitably conceal some difficult problems which could arise under 
Article 9 (the problems concealed are equally or more difficult under pres­
ent law). 

B. General Observations and Essential Definitions. 

Ko amount of magic or oversimplification can conceal the fact that 
Article 9 is complex (but so is present security law), so some minimum of 
definition and background is essential to even a simplified illustrated ex­
ploration of Article 9. 

1. The concepts of "title" and lien are not employed in the deter­
mination of rights, duties, and priorities in Article 9. 

2. Only the conceptual dividing lines between traditional security 
devices have been abandoned; the approach is functional, that is, rights, 
duties, priorities turn on what purpose the security was intended to serve 
rather than the conceptual form of the security, e. g., having the controversy 
turn upon whether a particular instrument was a chattel mortgage or a 
conditional sale does not happen under Article 9. 

3. The traditional terminology surrounding secured transactions has 
been largely abandoned-this to escape the existing judicial and legislative 
meanings given the old terminology. 

. 4. "Filing" (recording) under Article 9 does not necessarily "perfect" 
the security interest. 

5. A "perfected" security interest under Article 9 will not al,ways 
have priority over another security interest. However, a "perfected" (and 
otherwise valid) security interest (in the original security) will always 
vvithstand attack by lien creditors and a trustee in bankruptcy (to the 
fullest extent to which state law can afford the latter protection}. 

6. Article 9 contains three distinct methods of "perfecting" secnrity 
interests: (1) taking possession (2) filing (3) doing nothing ("automatic 

, perfection") BUT: The method or methods of "perfecting" permitted 
· under Article 9 turn upon the nature of the security, and/or the use to 
which the security is to be put, e. g ., is the security a television set being 
purchased by retailer, or by a consumer?--or is it a warehouse receipt? 

7. N°o secured creditor should be content with the security interest 
he has created until he has thoroughly studied the sections of Article 9 
dealing with priorities. These sections control his right to ultimate realiza­
tion as much, or more so, than the sections dealing with creation and "per­
fection" of the security interest. 

8. Article 9 enables a secured creditor to claim a security interest in 
the "proceeds" of the original security, e. g., the conditional sales contract 
obtained by an automobile dealer when selling to a consumer would be 
"proceeds" as regards a secured party whose original security interest 
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was obtained by "floor-planning'' the antos for the dealer. (Extending the 
security interest to "proceeds" is not entirely novel; the Uniform Trust 
Receipts Act, already Virginia law, extends the security interest to "pro­
ceeds." Incidentally, any lawyer familiar with the Trnst Receipts Act will 
have a 1·elatively easier task of understanding Article 9). Article 9 extends 
the "proceeds" concept to all secu1·ity interests; in so doing, entirely new 
(and difficult) priority problems have been created. 

9. The "security agreement" and a "financing statement" are not the 
same; they have different purposes. But a "security agreement" may be 
used as a "financing statement." 

Thus alerted to the more obvious quirks of Article 9, we proceed to 
the minimum of definitions essential to basic understanding of the Article. 
For brevity and simplicity, the definitions will be by way of factual illus­
tration and/or in terms of present law, when practicable: 

"Goods"-tangible personal property. 
There are four types of "goods" in Article 9-

"Consumer goods" -a television set, auto, furniture, etc., being 
held for personal use. 

"Farm products"-things grown or produced by and held by a 
farmer-wheat, eggs, etc., -in the hands of the farmer. 

"Equipment"-machinery in a plant, furniture in an office, an 
auto used primarily for business, etc. 

"Inventory"-the things being manufactured by a manufacturer, 
also cars, televisions, hardware, clothing or other merchandise being 
offered for sale to consumers by retailers. 

"lnstruments"-a negotiable instrument or a security (Article 8) 
other than a document of title, e. g., a demand negotiable note. 

"Document" -a document of title such as a bill of lading or a 
warehouse receipt. 

"Chattel paper"-a conditional sale contract or a chattel mort­
gage. 

"Account"-an unsecured unconditfonal right to receive money 
arising from a sale of goods or services-the traditional "accounts 
receivable." 

"Contract right"-an unsecured co1111.itional right to receive 
money-a builder's contract right to payment when, and if, he come 
pletes the building. 

• 
"General intangibles"-any form of intangible personal property 

not previously mentioned above--{;opyrights, trademarks, patents, and 
the like. 

THE METHOD, OR METHODS, OF PERFECTION, PLACE OF 
FILING, AND PRIORITY ALL TURN ON THE ABOVE CLASSIFICA­
TIONS OF PROPERTY-HENCE, IT COCLD WELL BE SAID THAT 
THESE CLASSIFICATIONS (ALONG V.:ITH THE PURCHASE 
MONEY CONCEPT BELOW) ARE ARTICLE 9's SlTBSTITUTE FOR 
THE PRESENT LAW'S CONCEPTUAL METHOD OF DISTINGUISH­
ING AllfOXG THE VARIOUS SECURITY DEVICES. 

"Purchaser n1oney security interest"-A security interest ta1.:;:en or re­
tained by a seller to ~ecure the price or a seeuricy interest taken by a lender 
of money whose loan has enabled a person to acquire personal property-

30 



a bank loan made directly to a consumer and used by the consumer to pur­
chase an automobile, the bank taking a chattel mortgage as security for 
its loan. 

C. A Brief Analysis of How Sarne Cornrnon Virginia Secured Trans­
actions Would Be Classified and Treated Under Article 9. 

1. Conditional Sale (a) · (at retail level---0ther than automobile)­
A consumer buys a refrigerator from a dealer and secures the price with 
a conditional sale. Under Article 9 this would be classified as a purchase­
rnoney security interest in consumer goods. The security agreement must 
be in writing to be valid even between the dealer and the consumer (a 
change in Virginia law) but any writing which evidences an intent to secure 
the transaction, describes the collateral, and is signed by the consnmer­
debtor is sufficient ( § 9-203). Thus, existing forms may be used. The 
dealer does not have to file anything-his security interest is perfected 
without filing (automatic perfection) ( § 9-302). The only risk the dealer 
runs by not filing is that he could lose his security interest if the consumer 
sold the refrigerator to a person without actual knowledge of the security 
interest and that person used the refrigerator for his personal use (not a 
second hand dealer, for example); even this slight risk is eliminated if the 
dealer wishes to, and does in fact, file. ( § 9-307 (2)). 

The consumer runs no risk of buying subject to an existing security in­
terest against the dealer's stock in trade; even if he knows of such interest 
he cuts it off. (§ 9-307 (1) ). 

In the event of default the dealer may peaceably repossess, sue for 
the balance, repossess by legal action, etc. (§§ 9-503, 9-504, 9-505, 9-506). 
He may sell at public sale and in certain instances (and this is one of them) 
he may sell at private sale (§ 9-504 (3)). The dealer's expenses of re­
possession, storing, selling, and reasonable attorneys' fees may be added 
to the debt (§ 9-504 (1) (a)). However, if the consumer has paid 60% or 
more of the purchase price, or the loan, the consumer may request a public 
sale (§ 9-505(1) ). Unless the dealer and consumer agree that the dealer 
will accept the collateral in satisfaction of the debt, the dealer has a right 
to a deficiency judgment ( § § 9-504 (2), 9-505 (2)). (These are changes in 
present Virginia law-giving clearer and better rights to both dealer and 
consumer). 

(b) Conditional sale-at retail level-automobile-Same as (a) above 
except the existence of the security interest must be noted on the title cer­
tificate to become perfected. (§ 9-302 (3) (b)). Remedies of dealer and con­
sumer are the same as in (a) above. 

( c) Conditional sale contract or purchase-money chattel mortgage 
or deed of trust-assigned or sold to bank or other lending institution by 
dealer. Illustration-appliance dealer sells or assigns his conditional sales 
contract to bank. 

Under Article 9 this transaction would be classified as a secu1-ity in­
terest in chattel paper. The bank need not examine for prior filings by other 
lenders; the bank will take the contracts free of any existing security 
interest unless it had actual knowledge of a prior security interest (first 
sentence, § 9-308). The bank steps into the shoes of its assignor insofar as 
method of filing, perfection priority and method of realizing upon the secur­
ity, as against creditors of and purchasers from the consumer who pur­
chased from the dealer. However, as against creditors of, or purchasers 
from, the dealer (the bank's assignor), the bank needs to perfect its security 
interest in the chattel paper. This perfection may be accomplished in either 
of two wars: if the bank retains possession of the conditional sales con-
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tracts its security interest is perfected by possession (§ 9-305); if the bank 
chooses to give possession of the conditional sale contracts to the dealer 
(for collection or other purposes) it may do so without the risk of having 
the transaction declared void for failure to "police" the collections (repeal 
of Benedict v. Ratner, § 9-205) but now the bank must file a financing state­
ment to perfect its security interest and even after filing the bank runs a 
risk that a purchaser without notice of the contracts left in the dealer's 
hands will cut off the bank's security interest ( § 9-308). The bank can 
eliminate this risk by stamping the conditional sales contracts (the "chattel 
paper") in such a way as to indicate its security interest. The bank is 
given a limited security interest in the money collected by the dealer from 
the consumer-as "proceeds" of the original security ( § 9-306). 

All of the above observations also apply to a conditional sale contract 
which is in the form of a lease. 

2. Chattel Mortgage or Chattel Deed of Trust-
(a)-As security for purchase money at retail level--other than auto­

mobiles-

Under Article 9 this would be classified as a purchase money security 
interest in consumer goods. Hence, all the observations and rules stated 
in part 1 (a) above relative to conditional sales would be applicable. The 
difference in the conceptual form of the security would make no difference in 
operation and result. 

(b) As security for purchase money at retail level---automobiles­
Under Article 9, same rule and results as under 1 (b) above or con­

ditional sales. 
(c) Chattel mortgage other than purchase ·money. This is the ortho­

dox use of the chattel mortgage. Under Article 9 rights, duties, priorities 
will turn upon the further question of the type of goods which the chattel 
mortgage secures. That is, are the goods "consumer goods", "equipment" 
or "farm products" ( under present Virginia law no lender in his right mind 
would use a chattel mortgage against inventory-it would be a fraudulent 
conveyance). 

Illustration-An owner of a fully paid-for pleasure boat borrows and 
uses the boat as security. Under Article 9 this would be classified as a 
"security interest in consumer goods" ( not purchase money). ( § 9-109 ( 1)) . 
The lender should check for prior filings (§ 9-312). The significant differ­
ence in the handling of this secured transaction from those previously dis­
cussed is caused by its not being a purchase money security interest; thus, 
even though "consumer goods" are involved the lender's security interest 
requires a filing to become "perfected" (§ 9-302(1)) unless the lender takes 
possession of the boat ( § 9-305). A filing would also be required to perfect 
"chattel mortgagen security interest in "eq_uipme11t" and "farm products". 
The lender's priority in the original security (boat) would, we believe, be 
almost unassailable if prompt filing had been made by the lender and the 
lender had checked and found no prior filing (see § 9-312). (Perhaps the 
security interest would lose effect if the borrower were a boat dealer and 
placed this, his personal boat, in his inv~ntory.) 

( d) Assignment or sale of chattel mortgage to a buyer or lender­
Under Article 9 the chattel mortgage would be "chattel paper". Thus 

as regards the rights, duties, priorities of the buyer or assignee of the 
chattel mortgages, as against creditors of and purchasers from th,i lmider's 
seller or assignor, the discussion in 1 (c) abo,e on conditional ,ales would be 
applicable in its entirety. 



3. Trust Receipt Financing-

This form of financing is used in Virginia to finance acquisition of in­
ventory by retailers, particularly acquisition of large items such as autos, 
refrigerators, etc. It is often referred to as "floor planning". It may also 
be used to finance the acquisition of new material for manufacturers. 

Probably its most typical use is to finance the purchase by an auto 
dealer of his stock of new cars. We select this as our illustration. 

Under Article 9 the "floor planning" of autos would be described as 
a purchase-money security interest fa inventory. The lender should first 
check for prior filings. Dealer and lender must have a written security 
agreement. The lender's security interest cannot become perfected until 
a financ'ing st.a.tement is filed ( § 9-302) unless the lender takes possession of 
the autos (§ 9-305). Filing can ante-date the advance of money. The 
financing sta,tement is the same fo·r all secured transactions under Article 9 
( except "farm products" and fixtures) ; it must contain the address of the 
secured party, give the malling address·of the debtor, state the type of col­
lateral, and be signed by the debtor (§ 9-402). This illustration affords a 
most appropriate instance for the financing statement to claim a security 
interest in "proceeds" from the sale of the automobile. (§§ 9-402(3) (4), 
9-306; but see§ 9-308). 

After this type of security transaction is "perfected" the lender has 
excellent priority as to the original security (§ 9-312) but one who lends 
against inventory wjl] always lose to purchasers in the ordinary course of 
business (§ 9-307 (1)). This latter is not a change in the present law. 

If in checking the records our lender had found that another lender's 
financing statement covered the same type collateral, he could still have 
financed the purchase of new cars for this dealer and obtained a valid 
security interest by giving the notice set forth in§ 9-312 (3). Thus, Article 
9 quite effectively prevents one financier from obtaining a monopoly in the 
financing of a customer's inventory, 

All that has been stated in this portion of the memorandum would be 
equally applicable to "floor-plan.,iing" refrigerators, stoves, television sets, 
etc. 

4. Accounts Receivable financing-

( a) Factoring type arrangement-retailer or manufacturer procures 
money by a "sale" or assignment of amounts due him by his customer. 

This lender should first check for prior filings. Lender and borrower 
must enter into a written security agreement (§ 9-203). A security interest 
in accounts can be verfected only by filing unless the total of the assign­
ments transfers only an "insignificant part of the outstanding accounts of 
the assignor" rn 9-302(1) (d) ). The best rule to follow is-file! 

A security interest in accounts is not rendered legally invalid because 
of failure of the lender to "police" collections and returned merchandise; 
Article 9 abolishes the rule of Benedict v. Ratner (§ 9-205). 

An assignment of an account is legally effective even though no notice 
is given the account debtor but the account debtor may pay the assignor of 
the account and be discharged unless he, the account debtor, has been noti­
fied of the assigrunent. (§ 9-318(3) ). 

Quite frequently a large customer of the borro,ver will use a purchase 
order which prohibits assignments of that customer's account. Article 9 
a,pressly invalidates a clause prohibiting assignments (§ 9-318(4)) and 
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thus the existing practice of some lending insiitutions to make loans on 
such accounts is no longer clouded by legal uncertainty. 

(b) Bank "charge plans"-
In essence, these plans a2·e true sales of accounts, or non-recourse 

assignments of accounts; however they would be treated as a security in­
terest under Article 9--a security interest in ~cwunts (§ 9-10:2(1) (b) ). 
Thus, the discussion in 4(a) immediately above 1rnuld be folly applicable to 
such charge plans, or any other true sale of accounts. 

5. Agricultural Deeds of Trust and Crop Liens-

Uncler Article 9 these ,vonld be classified as a .cJecurity 1'nte1·esf in fa.r,n 
products(§§ 9-105(1)(f), 9-109(3)). Unborn ai:imals and growing crops 
can be subjects of such security interests (§ 9-105(1) (f) ). An after­
acquired property clause is limited in its effect to crops which become such 
within one year after the execution of the secm·ity interest except where 
the security agreement containing the after-acquired property clause was 
a purchase money or improvement deed of uust on the land itself 
(§ 9-204(4) (a)). 

The lender should check for prior filings. _-\. security agreement in 
writing must be executed ( § 9-203). A financing statement must be filed 
for "perfection", but here the financing statement must contain one addi­
tional piece of information: it must describe the land on which the crops 
are growing or are to be grown (§§ 9-402(1), 9--±02(3) 2 ). The place of 
filing a financing statement for "farm products'' includes the county in 
which the crops are growing or are to be grown ( § 9-401-optionall. 

The lender who makes loans on crops, etc. ("fonn products") is givei, 
a preferred position insofar as protection against purchasers is concerned: 
a purchaser in ordinary course of business does not buy free of a perfected 
security interest when he buys directly from the farmer (§ 9-307 (1)). 

A lender making an enabling advance against crops not more than 
three months before planting is given a very limited priority over lenders 
whose security interest in the crop did not result from an enabling advance 
( § 9-312 (2)). However, if this priority is not satisfactory to a lender mak­
ing an enabling advance, Article 9 recognizes the nlidity of a subordination 
agreement, and thus the enabling lender (with the consent of the lender 
having a higher priority) could advance his priority (§ 9-316). 

6. Pledges-

(a) Tangible personal property-"goods"-Illustration-Pledge of 
diamond ring. 

Under Article 9 this would be classified simply as a security interest in 
qoods perjected by possession. The lender should checks for prior filings. 
The security agreement is effective even though not in writing(§ 9-:203 (a)). 
No filing is required; the security interest is perfected by possession; how­
ever the lender may also perfect by filing (§§ 9-305, 9-302). 

The rights, duties and remedies on default are clearly spelled out in 
Article 9 (§§ 9-504, 9-506, 9-507, 9-207). 

If our lender found no prior filing his security interest would, it seems, 
have top priority(§ 9-312(5) (6) ). 

(b) Dills of lading and warehouse receipts-"Documents". 

Under Article 9 these pledges would be classified as security interests 
in docunients perfected by possession. 



If the documents are negotiable, and have been "duly negotiated" to 
our lender, then our lender need not check for a prior filing (§§ 9-309, 
9-304(1) ). 

Again, no written security agreement is legally required (§ 9-205(1)) 
but the lender would be wise to reduce the transaction to writing because 
these documents will ultimately leave the lender's possession and the lender 
might desire a perfected security interest for a period longer than his 
period of possession plus twenty-one days, and our lender might wish to 
claim "proceeds" and perfect his interest in proceeds for a period longer 
than thirty-one days. (See§§ 9-304(5) and (6) and 9-306(3) ). 

Again, the security interest is perfected by possession, and, in addi­
tion, it is perfected for twenty-one days after a release of possession if the 
release of possession was for the usual business purposes ( § 9-304 ( 5) ) . 
This latter is "automatic perfection". 

During the period of time the documents are out of the lender's pos­
session he runs the risk of losing his security interest by due negotiation to 
a holder, that is, transfers to one who is a "holder in due course" ( § 9-309). 
This is not a change in the law. The lender may protect himself by notation 
on the document or by seeing to it that the borrower has no opportunity to 
negotiate the document. 

Filing, although not necessary, is advisable because of the limited 
duration of perfection as to the document and its proceeds (§§ 9-304(5) and 
(6) and 9-306(3)). The filing can precede the advances. 

Priority is excellent so long as possession is retained and for twenty­
one clays thereafter (with the exception noted above (§ 9-312(5) (a)). 

(c) Negotiable paper-"Instruments"-Illustration-pledge of a ne­
gotiable note. 

Under Article 9 a pledge of negotiable paper would be described as 
a security interest in instruments perfected by possession. The bank need 
not check for prior filings (§ 9-309). 

No written security agreement is legally necessary (§ 9-203(1) (a)). 
The security interest is perfected by taking possession ( § 9-305). There 
is no advantage gained by filing; possession and "automatic perfection" 
are the only ways of perfecting a security interest in negotiable paper 
(§ 9-304(1) (4) (5) ). The lender's rights will turn largely upon Article 3 on 
Commercial Paper. 

Some rights and duties of the lender are set out in §§ 9-207 and 9-504. 

Again, top priority seems likely so long as possession has not ter­
minated, twenty-one days thereafter has not elapsed, and a holder in due 
course has not acquired rights (§§ 9-312(5) (b) and 9-309). 

( d) "Field warehousing" 

This is essentially a pledge of the goods. If the field warehouse is 
"bona-fide" there would be no need of filing under the Code. However, a 

lender may wish to have a 1vritten security agreement and file a financing 
statement as insurance against a creditor successfully proving that the 
field warehouse was not bona-fide, in which event, the lender's security 
interest would be defeated unless he could show that under the Code he had 
"an existing security interest in inventory-perfected by filing." To the 
extent that field warehousing involves the issuance and pledge of docu­
ments of title the previous discussion on pledges is applicable. 
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7. "Lay-away" plans-

Illustration--consumer buys a dress from a merchant and the mer­
chant retains possession of the dress until all installments have been paid. 

There is at present no satisfactory law in Virginia covering this 
security device. Unfairness and harsh forfeitures are too frequent. 

Under the Code, this "seller's lien" in a "lay-away" (which arises 
under ~ 2-703(a) of Article 2) is a "security interest" under Article 9 
(§ 9-112). Clear, and ostensibly fair, rules are laid down in Article 9 for 
the adjustment of a controversy between a "lay-away" merchant and his 
customer ( §§ 9-504 through 9-507). 

8. Fixtures--Illustration-furnace in a home. 

Article 9 provides for a security interest in fixtures but does not define 
the term. 

There can be no security interest under Article 9 as regards lumber, 
brick, tile, and the like which are incorporated into a building ( § 9-313). 

'l'he security interest in fixtures must be evidenced by a written secur­
ity agreement(§ 9-203(1) (b)). Perfection is achieved by filing a financing 
statement ( § 9-302 ( 1)). The financing statement must also contain a de­
scription of the land on which the fixture is located (§ 9-402(1)). The 
financing statement is filed and indexed with mortgages and deeds of trust 
on land ( § 9-401). 

A perfected security interest in fixtures has priority over: 
(a) a purchaser for value of the realty 
ib) a prior encumbrance on the realty but only to the extent of ad­

vance.; made by the realty lender after perfection of the security interest in 
fixtures. 

(c) a lien creditor subsequent to perfection of the security interest in 
fixtm:es. 

BUT-When a holder of a security interest in fixtures exercises his 
priority over persons having an interest in the reallc.i he must reimburse 
any (non-consenting) holders of an interest in the realty for the cost of any 
repair of any physical injury caused the realty by the removal of the 
fixtures ( § 9-313 ( 1-5) ) . 

II. UNSECURED SE'.:..LERS Ac,D ARTICLE 9 

The belief that under present law unsecured sellers have a residuum 
of unencumbered assets for realization of their claims is probably illusory 
to a large degree. 

Under present law all the stock-in-trade, equipment, and accounts of a 
retailer can be encumbered: Trust Receipts, Conditional Sales of equip­
ment, Consignments, Factoring, and assignment of accounts receivable, 
when combined, can, even today, encumber all the assets of a retailer. 

The only change made by Article 9, in this regard, is that it's easier 
to encumber all the assets, and if the !ender is "piggish" he can now legally 
ciaim a "floating" lien which covers affoc·-acquired property. 

wm lenders be "piggish" if the Code is adopted? The experience in 
Pennsylvania has sho"-n they will not. In addition, if the lender attempts to 
mak~ full use of his legally permissable right to "ti2 up his borrower" the 
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lender is likely to find his securitv up-set, in bankruptcy. See Coogan, The 
Effect of the Uniform Comrnerdal Code Upon Receivables Financing­
Some A;,,swers and Sarne Unresolved Problems, 76 HARV. L. REV. 15Z9 
( 1936). This could help explain why lenders operating under the Code 
have not proved "piggish". 

One further point should be made. Under the Code a security interest 
is so easily and cheaply created and perfected that any seller who has doubts 
as to unsecured credit could become a secured creditor. The manufacturer 
supplying the small retailer could himself achieve secured priority over 
a "floating lien" by (1) giving notice, (2) obtaining a written security 
agreement from his retailer (the seller's order blank would suffice, with the 
addition of one sentence), and (3) filing once (which would cover a chain of 
transactions). (See§ 9-312(3)). 

III. A PROBLEM AREA OF ARTICLE 9 

The priorities sections of Article 9 have been shown by some writers 
to ( 1) not answer all priority problems, and (2) not always protect the 
interest which is more ,ital to the business community. 

Suffice it to say that generally the criticisms are directed to results 
reached in hypothetically possible, but rare situations created by the critics. 
And, generally speaking, until the priorities sections are amended after 
extensive study, lenders can avoid the deficiencies of Article 9's priority 
sections by exercising diligence. 

Additionally, it can be stated that it is conflicting claims to "proceeds" 
which most loudly is said to demand further consideration and amendment. 
These are problems the existing law does not pretend to answer. 

IV. SUGGESTED AMENDMENTS 

We do not recommend any significant departure from the language of 
this Article. However, we suggest two minor amendments as follows: 

§ 9-104. This section exempts certain transactions from the Article 
on Secured Transactions, which, among other provisions, prevents enforce­
ment of a contract clause prohibiting assignment of a debtor's rights in 
collateral. Among the exemptions is "a transfer of an interest or claim in 
or under any policy of insurance". We propose to add the following Jan. 
guage: "or contract for an annuity, including a variable annuity". 

This will prevent an unfortunate or improvident person from losing 
or dissipating rights in an annuity contract which he may have spent years 
in accumulating against the needs of his old age. 

§ 9-302. Paragraphs (1) (c) and (1) (d) of this section require that 
a financing statement be filed to protect a purchase money security interest 
in a motor vehicle. This is inconsistent with another provision of the same 
section, and we propose the deletion of this requirement. 

Virginia law requires a notice of lien to be placed on the certificate of 
title of a motor vehicle and gives adequate protection to creditors. 

ARTICLE 10 

EFFECTIVE DATE-TRANSITIONAL PROVISIONS 

This Article fixes the effective date of the Uniform Commercial Code, 
provides for repeal of prior uniform acts and inconsistent statutes, and sets 
forth certain Jaws not to be affected or repealed by adoption of the Code. 
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APPENDIX II 

UNIFORM COMMERCIAL CODE 

A BILL to be known as the Uniform Com,mercial Code, relating to certain 
commercial transactions in or regarding personal property and con­
tracts and other documents concerning them, including Sales, Commer­
cial Paper, Bank Deposits and Collections, Letters of Credit, Bulk 
Transfers, Warehouse Receipts, Bills of Lading, other Documents of 
Title_, Investment Securities, and Secur-ed Transactions, including cer­
tain sales of accounts, chattel paper, and contract rights; providing for 
public notice to third parties in certain circumstances; regulating 
procedure, evidence and damages in certain court actions involving 
such transactions, contracts or documents; to make uniform the law 
1uith respect thereto; and to amend and reenact §§ 6-341} 8-13, 8-94, 
8-114 as amended, 8-223, 8--517 as amended and 8--593 of the Code of 
Vir,qin-ia, and to repeal§§ 6-63, 6-71 throu,qh 6-7-5; 6-8-53 through 6-421; 
6-423 through 6-426; 6-426.1; 6-427 throu,qh 6--543; 6-543.1 through 
6-,543.3; 6-544 throu,qh 6--549; 6-5-50 through 6-SS8; 8-6S4.3, 11-S 
through 11-7; 13.1-401 through 13.1-423; 43-27, 43-28, 43-44 through 
43-61; 5.'i-83 through SS-86; S5-88 through ,55-94; 55-98, 55-99, 5.'i-148 
through ,5,5-151; 56-120, ,56-121, 56-126, 56-127, 61-1 through 61-,52, 
und cill cimendments thereof, the sections amenclecl ancl repealed relat­
ing generally to the same matters. 

COMMENT 
This comment and those which follow are the Comments of the Na­

tionnl Conference of Commissioners on Uniform State Laws and the Ameri­
can Law Institute. Uniformity throughout American jurisdictions is one 
of the main objectives of this Code; and that objective cannot be obtained 
without substantial uniformity of construction. To aid in uniform con­
struction these Comments set forth the purpose of various provisions of 
this Act to promote uniformity, to aid in viewing the Act as an integrated 
whole, and to safeguard against misconstruction. 

This Act is a revision of the original Uniform Commercial Code pro­
mulgated in 1951 and enacted in Pennsylvania in 1953, effective July 1, 
1954; and these Comments are a revision of the original comments, which 
were before the Pennsylvania legislature at the time of its adoption of 
the Code. Changes from the text enacted in Pennsylvania in 1953 are 
clearly legitimate legislative history, but without explanation such changes 
may be misleading, since frequently matters have been omitted as being 
implicit without statement and language has been changed or added solely 
for clarity. Accordingly, the changes from the original text were pub­
lished, under the title "1956 Recommendations of the Editorial Board for 
the Uniform Commercial Code," early in 1957, with reasons, and these re­
vised Comments were then prepared to restate the statutory purpose in 
the light of the revision of text. 

The subsequent history leading to the 1962 Official Text with Com­
ments is set out in detail in Report No. 1 of the Permanent Editorial Board 
for the Uniform Commercial Code. That Report follows the Foreword to 
this Edition. (This material not incluclecl in this publication-VALC.) 



Hitherto most commercial transactions have been regulated by a num­
ber of uniform laws prepared and promulgated by the National Conference 
of Commissioners on Uniform State Laws. These acts, with the dates of 
their promulgation by the Conference, are: 

Uniform Negotiable Instruments Law ............................................ 1896 
Uniform Warehouse Receipts Act .................................................... 1906 
Uniform Sales Act .............................................................................. 1906 
Uniform Bills of Lading Act ............................................................ 1909 
Uniform Stock Transfer Act ............................................................ 1909 
Uniform Conditional Sales Act ........................................................ 1918 
Uniform Trust Recei'))ts Act ............................................................ 1933 

Two of these acts were adopted in every American State and the re-
maining acts have had wide acceptance. Each of them has become a seg­
ment of the statutory law relating to commercial transactions. It had been 
recognized for some years that these acts needed substantial revision to 
keep them in step with modern commercial practices and to integrate each 
of them with the others. 

The concept of the present Act is that "commercial transactions" is 
a single subject of the law, notwithstanding its many facets. 

A single transaction may very well involve a contract for sale, followed 
by a sale, the giving of a check or draft for a part of the purchase price, 
and the acceptance of some form of security for the balance. 

The check or draft may be negotiated and will ultimately pass through 
one or more banks for collection. 

If the goods are shipped or stored the subject matter of the sale may 
be covered by a bill of lading or warehouse receipt or both. 

Or it may be that the entire transaction was made pursuant to a letter 
of credit either domestic or foreign. 

Obviously, every phase of commerce involved is but a '))art of one 
transaction, namely, the sale of and payment for goods. 

If, instead of goods in the ordinary sense, the transaction involved 
stocks or bonds, some of the phases of the transaction would obviously be 
different. Others would be the same. In addition, there are certain addi­
tional formalities incident to the h·ansfer of stocks and bonds from one 
owner to another. 

This Act purports to deal with all the phases which may ordinarily 
arise in the handling of a commercial transaction, from start to finish. 

Because of the close relationship of each phase of a complete trans­
action to every other phase, it is believed that each Article of this Act is 
cognate to the single broad subject "Commercial Transactions", and that 
this Act is valid under any constitutional provision requiring an act to 
deal with only one subject. See, for excellent discussions of the meaning 
of "single subject": House v. Creveling, 147 Tenn. 589, 250 S.W. 357 (1923) 
and Commonwealth v. Snyder, 279 Pa. 234, 123 A. 792 (1924). 

The preparation of the Act (which § 1-101 denominates the 'Tniform 
Commercial Code") was begun as a joint project af The American Law In­
stitute and the National Conference of Con1missioners on Uniform State 
Laws in 1942. Various drafts were considered by joint committees of both 
bodies and debated by the full membership of each organization at annual 
n1eetings. 
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In the main, the project was made possible, financially, through a large 
grant by The Maurice and Laura Falk Foundation of Pittsburgh, Penn­
sylvania, supplemented by contributions from the Beaumont Foundation of 
Cleveland, Ohio, and from 98 business and financial concerns and law firms. 
Additional funds for final revisions and study were received from the Falk 
Foundation and others. 

The original drafting and editorial work which led to the 1952 edition 
of the Code was in charge of an Editorial Board of which United States 
Circuit Judge Herbert F. Goodrich of Philadelphia was Chairman. The 
other members at various times were Professor Karl N. Llewellyn of the 
University of Chicago Law School, Walter D. Malcolm, Esquire, of Boston, 
John C. Pryor, Esquire, of Burlington, Iowa, Wm. A. Schnader, Esquire, 
of Philadelphia, and Harrison Tweed, Esquire, of New York City. In the 
final stages of work on the Code, certain questions of policy were submitted 
for consideration to an Enlarged Editorial Board consisting at various times 
of the foregoing members and Howard L. Barkdull, Esquire, of Cleveland, 
Joe C. Barrett, Esquire, of Jonesboro, Arkansas, Robert K. Bell, Esquire, 
of Ocean City, N. J., Robert P. Goldman, Esquire, of Cincinnati, Dean 
Albert J. Harno of the University of Illinois Law School, Ben W. Heineman, 
Esquire, of Chicago, Carlos Israels, Esquire, of New York City, Albert E. 
Jenner, Esquire, of Chicago, Arthur Littleton, Esquire, of Philadelphia, 
Willard B. Luther, Esquire, of Boston, Kurt F. Pantzer, Esquire, of Indian­
apolis, Indiana, George Richter, Jr., Esquire, of Los Angeles, R. Jasper 
Smith, Esquire, of Springfield, Missouri, United States Circuit Judge Sterry 
Waterman of St. Johnsbury, Vermont, and Charles H. Willard, Esquire, of 
New York City. 

The Chief Reporter of the Code was Professor Llewellyn, and the 
Associate Chief Reporter was Professor Soia Mentschikoff. Final editorial 
preparation of the 1952 edition was in the hands of Professor Charles Bunn 
of the University of Wisconsin Law School. The Coordinators for the re­
visions leading to this edition were Prnfessors Robert Braucher and A. E. 
Sutherland of the Law School.of Harvard University, Professor Braucher 
doing the final editorial preparation for this edition. 

The actual drafting was done in some cases by practicing lawyers and 
in others by teachers of various law schools. The customary procedure 
required that before a draft was submitted for discussion to the general 
memberships of The American Law Institute and of the National Con­
ference of Commissioners, it was successively approved by three groups. 

The first group were the so-called "advisers", consisting of specially 
selected judges, practicing lawyers and law teachers. The advisers met 
with the draftsmen on frequent occasions to debate and iron out, not only 
the substance but the form and phraseology of the proposed draft. 

After the draft was cleared by the advisers, it was meticulously exam­
ined by the next two groups-the Council of The American Law Institute 
and either the Commercial Acts Section or the Property Acts Section of 
the Conference of Commissioners. 

When these bodies had given their approval to the draft, it came be­
fore the general membership both of the Institute and of the Conference 
for consideration. 

In addition in the final stages leading to this Edition each article was 
reviewed and discussed by a special Subcommittee for that article. Recom­
mendations of the Subcommittee were reviewed and acted upon by the 
Enlarged Editorial Board, pursuant to authority from the sponsoring 
bodies. 
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The judges, practicing lawyers and law teachers ,vho originally acted 
either as advisers or as draftsn1e11 \Vere: 

Judges: John T. Loughran. of the New York Court of Appeals; Thomas 
W. Swan, United States Circuit Judge for the Second Circuit; and the late 
John D. Wickhem, of the Supreme Comt of Wisconsin. 

Practicing lawyers: Dana C. Backus, of New York, N. Y.; Howard L. 
Barkdull, of Cleveland, Ohio; Lawrence G. Bennett, of New York, N. Y.; 
Harold F. Birnbaum, of Los Angeles, California; William L. Eagleton. of 
Washington, D. C.; H. Vernon Eney, of Baltimore, i\Iaryland; Fairfax 
Leary, Jr., of Philadelphia, Pennsylvania; Willard B. Luther, of Boston, 
Massachusetts; Walter D. Malcolm, of Boston, Massachusetts; Frederic l\I. 
Miller, of Des Moines, Iowa; Hiram Thomas, of New York, N. Y.; Sterry 
R. Waterman, of St. Johnsbury, Vermont; and Cornelius W. Wickersham, 
of New York, N. Y. 

The law teachers were: Ralph J. Baker, of the Harvard Law School; 
William E. Britton, of the University of Illinois Law School; Charles Bunn, 
of the University of Wisconsin Law School; Arthur L. Corbin, of Yale 
Unh·ersity Law School; Allison Dunham, of Columbia University Law 
School; Grant Gilmore, of Yale University Law School; Albert J. Harno, 
of the University of Illinois Law School; Frieclrici, Kessler, of the Yale 
UniYersity Law School; Maurice H. Merrill, of the l' ni,·ersity of Oklahoma 
Law School; William L. Prosser, of the L'niversity of California School of 
Lav.': Louis B. Schwartz, of the Vniversity of Pennsyh·ania Law School; 
and Bruce Townsend, of the University of Indiana Law School. 

The members of the Council of the Institute during the period when 
the Cor1mercial Code was under consideration were: Dillon Anderson, of 
Houston, Texas; Fletcher R. Andrews, of Clevel:.md Heights, Ohio; the late 
Walter P. Armstrong of Memphis, Tennessee; Francis i\I. Bird, of Atlanta, 
Georgia; John G. Buchanan, of Pittsburgh, Pe11nsylvania; Charles Bunn, 
of i\fadison, Wisconsin; Howard F. Burns. of Clevel,md. Ohio; Herbert '\V. 
Clark, of San Francisco, California; R. Ammi Cutter. of Boston, llfassachu­
setts; Norris Darrell, of New York. N. Y.: the late .John \V. Dmis, of New 
York, N. Y.; Edwin D. Dickinson, of Berkeley, California; Edward .J. 
Dimock, of New York, N. Y.; Arthur Dixon, of Chicago, Illinois; Robert G. 
Dodge, of Boston, Massachusetts: the late George Donworth, of Seattle, 
Washington; Charles E. Dunbar, .Jr .. of New Orleans, Louisiana; William 
Dean Embree, of New York, N. Y.; Frederick F. Faville, of Des J\Ioines, 
Iowa; James Alger Fee, of Portland, Oregon; Gerald F. Flood, of Phila­
delphia, Pennsylvania; H. Eastman Hackney, of Pittsburgh, Pennsylvania; 
the late Augustus N. Hand, of °New York, N. Y.: Learned Hand. of New 
York, N. Y.; Albert J. Harno, of l-rbana, Illinois; the late Earl G. Harrison, 
of Philadelphia, Pennsylvania; William V. Hodges, of New York, N. Y.; 
Joseph C. Hutcheson, Jr., of Houston., Texas; Laurence :\I. Hyde, of Jeffer­
son City, Missouri; vVilliam J. Jameson, of Billings, ~Iontana; .Joseph F. 
Johnston, oi Birmingham, Alabama; the late vVilliam H. Keller. of Lan­
caster, Pennsylvania; the late Daniel N. Kirby, of St. Louis, :mssouri; 
111onte :H. Lemann, of New Orleans, Louisiana; the late William Draper 
Lewis, of Philadelphia, Pennsylvania; the late Henry T. Lummus. of 
Swampscott. :\1assachusetts; William L. Marbury, of Baltimore, 1Iaryland: 
Robert N. :\Iiller, of \Vashington, D. C.; the late William D. Mitchell, of 
New York, N. Y.; John .J. Parker, of Charlotte, North Carolina; Thomas I. 
Parkinson, of New York. N. Y.; George Wharton Pepper, of Philadelphia. 
Pennsylvania; Timothy N. Pfeiffer. of New York. N. Y.: Orie L. Phillips. 
of Denver, Colorado; Frederick D. G. Ribble, of Charlottesville, Virginia: 
Wiiliam A. Schnader, of Philadelphia, Pennsylvania; Be,·nard G. Segal, of 



Philadelphia, Pennsylvania; Austin W. Scott, of Cambridge, Massachu­
setts; the late Harry Shulman, of New Haven, Connecticut; Henry Upson 
Sims, of Birmingham, Alabama; the late Sydney Smith, of Jackson, Mis­
sissippi; Eugene B. Strassburger, of Pittsburgh, Pennsylvania; Thomas W. 
Swan, of Guilford, Connecticut; the late Thomas Day Thacher, of New 
York, N. Y.; Floyd E. Thompson, of Chicago, Illinois; the late Edgar Bron­
son Tolman, of Chicago, Illinois; the late Robert B. Tunstall, of Norfolk, 
Virginia; the late Arthur J. Tuttle, of Detroit, Michigan; Harrison Tweed, 
of New York, N. Y.; Cornelius W. Wickersham, of New York, N. Y.; the 
late John D. Wickhem, of Madison, Wisconsin; Raymond S. Wilkins, of 
Boston, Massachusetts; Charles H. Willard, of New York, N. Y.; Laurens 
Williams, of Washington, D. C.; Edward L. Wright, of Little Rock, Arkan­
sas; and Charles E. Wyzanski, Jr., of Boston, Massachusetts. 

The members of the Conference's Commercial Acts Section during the 
same period were: Howard L. Barkdull, of Cleveland, Ohio; the late William 
L. Beers, of New Haven, Connecticut; Charles R. Hardin, of Newark .. New 
Jersey; Frank E. Horack, Jr., of Bloomington, Indiana; L. Barrett Jones, 
of Jackson, Mississippi; Karl N. Llewellyn, now of Chicago, Illinois; Willard 
B. Luther, of Boston, Massachusetts; William G. McLaren, of Seattle, 
Washington; Frederic M. Miller, of Des Moines, Iowa; William L. Prosser, 
of Berkeley, California; Arthur E. Sutherland, Jr., now of Cambridge, Mas­
sachusetts; 0. H. Thormodsgard, of University. North Dakota; Sterry R. 
Waterman, of St. Johnsbury, Vermont; and Edward L. Wright, of Little 
Rock, Arkansas. 

The members of the Conference's Property Acts Section during the 
period when it cooperated in the consideration of the Code were: Joe C. 
Barrett, of Jonesboro, Arkansas; the late William L. Beers, of New Haven, 
Connecticut; Boyd M. Benson, of Huron, South Dakota; George G. Bogert, 
now of San Francisco, California; C. Walter Cole, of Towson, Maryland; 
John A. Daly, of Boston, Massachusetts; William L. Eagleton, of Washing­
ton, D. C.; H. Vernon Eney, of Baltimore, Maryland; Spencer A. Gard, of 
Iola, Kansas; Homer B. Harris, of Lincoln, Illinois; W. J. Jameson, of Bii­
lings, Montana; the late Sherman R. Moulton, of Burlington, Vermont; J. 
C. Pryor. of Burlington, Iowa; the late C. M. A. Rogers, of Mobile, Alabama.: 
Murray M. Shoemaker, of Cincinnati, Ohio; and Greenberry Simmons, of 
Louisville, Kentucky. 

The members of the Subcommittees which considered the various 
articles of the Code in the work leading to the 1958 Edition were: 

Article 1: Charles H. Willard, Esquire, Chairman, of New York, New 
York; Professor Charles Bunn of the University of 'Wisconsin Law School, 
Madison, Wisconsin; Mahlon E. Lewis, Esquire, of Pittsburgh, Pennsyl­
vania. 

Article 2: Professor Robert Braucher, Chairman, of the Law School of 
Harvard University, Cambridge, Massachusetts; Professor Karl N. Llewel­
lyn, of the La,v School of the University of Chicago, Chicago, Illinois; Ber­
nard D. Broe'll:er, Esquire, of Bethlehem, Pennsylvania; Frank T. Dierson, 
Esquire, of New York, New York. 

Article 3: Professor A. E. Sutherland, Chairman, of the Law School of 
Harvard University, Cambridge, Massachusetts; William R. Emblidge, Es­
quire, of Buffalo, New York; John J. Clarke, Esquire, of the Federal Re­
serve Bank of New York, New York; James V. Vergari, Esquire, of Federal 
Reserve Bank of Philadelphia, Philadelphia, Pennsylvania. 
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Article 4: Walter D. Malcolm. Esquire, Chairman, of Boston, Massa­
chusetts; James V. Vergari. Esquire; John J. Clarke, Esquire; Henry J. 
Bailey, III, Esquire, of the Federal Reserve Bank of New York, New York; 
Rollin C. Huggins, Esquire, Chicago, Illinois; Carl W. Funk, Esquire, of 
Philadelphia, Pennsylvania. 

Article 5: Arthur Littleton, Esquire, Chairman, Philadelphia, Pennsyl­
vania; Mr. Horace M. Chadsey, Vice-President of the First National Bank 
of Boston; Arthur F. McCarthy, Esquire, of Philadelphia, Pennsylvania; 
Professor Saia Mentschikoff, of the University of Chicago Law School, 
Chicago, Illinois. In addition, the following acted as an Advisory Committee 
to the Article 5 Subcommittee: Ernest A. Carlson, of the Continental 
Illinois National Bank and Trust Company, Chicago, Illinois; John E. Corri­
gan, Jr., of the First National Bank of Chicago; Guy A. Crum, of the Fi1·st 
National Bank of Chicago; Louis F. Dempsey, of the Northern Trust Com­
pany, Chicago, Illinois; Gerard E. Keidel, of the American National Bank 
and Trust Company of Chicago; Robert W. Maynard, of the Harris Trust 
and Savings Bank, Chicago, Illinois. 

Article 6: Professor Charles Bunn, Chairman; Eugene B. Strass­
burger, Esquire, of Pittsburgh, Pennsylvania. 

Article 7: Professor Robert Braucher, Chairman; John C. Pryor, Es­
quire, of Burlington, Iowa. 

Article 8: Carlos Israels, Esquire. Chairman, of New York. New York; 
Professor Soia Mentschikoff; Eliot B. Thomas, Esquire, of Philadelphia. 
Pennsylvania; Fred B. Lund, Esquire, of Boston, Massachusetts. 

Article 9: J. Francis Ireton, Esquire, Chairman, of Baltimore, Mary­
land; Homer L. Kri1>ke, Esquire, of New York, New York; Anthony G. 
Felix, Jr .. Esquire, of Philadelphia, Pennsylvania; Peter F. Coogan, Es­
quire, of Boston, Massachusetts; Professor Grant Gilmore, of Yale Univer­
sity Law School, New Haven, Connecticut; Harold F. Birnbaum, Esquire, 
of Los Angeles, California; Richard R. Winters, Esquire, of Pittsburgh, 
Pennsylvania; Professor John Hanna, of the Law School of Columbia Uni­
versity, New York, New York. 

In addition there were informal consultants much too numerous to 
mention who frequently advised those working on the Code to insure a 
workable set of laws. In this latter class were included practicing lawyers, 
hard-headed businessmen and operating bankers, who contributed gener­
ously of their time and knowledge so that, not only current business prac­
tice, but foreseeable future developments would be covered. 

Committees of several Bar Associations, and in particular a committee 
of the Section of Corporation, Banking and Business Law of the American 
Bar Association, of which Mr. Walter D. Malcolm of Boston was chairman, 
considered the various drafts of the Code and made valuable suggestions. 
After final approval of the Code by the Institute and the Conference, and 
in accordance with the practice of the Conference, the completed Code was 
submitted to the American Bar Association and was U"Pproved by the House 
of Delegates of that Association. 



ARTICLE 1 

GENERAL PROVISIONS 

PART 1 

SHORT TITLE, CONSTRUCTION, APPLICATION AND 
SUBJECT MATTER OF THE ACT 

§ 1-101. Short Title. This Act shall be known and may be cited as 
Uniform Commercial Code. 

COMMENT: Each Article of the Code (except this Article and Article 10) may 
also be cited by its own short title. See §§ 2-101, 3-101, 4-101. 5-101, 6-101, 7-101, 
8-101 and 9-101. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 1-102. Purposes; Rules of Construction; Variation by Agreement. 

( 1) This Act shall be liberally construed and applied to promote its 
underlying purposes and policies. 

(2) Underlying purposes and policies of this Act are 

(a) to simplify, clarify and modernize the law governing commercial 
transactions; 

(b) to permit the continued expansion of commercial practices 
through custom, usage and agreement of the parties; 

(c) to make uniform the law among the various jurisdictions. 
(3) The effect of provisions of this Act may be varied by agreement, 

except as otherwise provided in this Act and except that the obligations of 
good faith, diligence, reasonableness and care prescribed by this Act may 
not be disclaimed by agreement but the parties may by agreement deter­
mine the standards by which the performance of such obligations is to be 
measured if such standards are not manifestly unreasonable. 

( 4) The presence in certain provisions of this Act of the words "un­
less otherwise agreed" or words of similar import does not imply that the 
effect of other provisions may not be varied by agreement under subsection 
(3). 

( 5) In this Act unless the context otherwise requires 
(a) words in the singular number include the plural, and in the plural 

include the singular; 
(b) words of the masculine gender include the feminine and the neu­

ter, and when the sense so indicates words of the neuter gender may refer 
to any gender. 

COMMENT: Prior Uniform Statutory Provision: § 74, Uniform Sales Act; § 57, 
Uniform Warehouse Receipts Act; § 52, Uniform Bills of Lading Act; § 19, Uni­
form Stock Transfer Act. 

Changes: Rephrased and new material added. 

Purposes of Changes: 1. Subsections (1) and (2) are intended to make it clear 
that: 

This Act is drawn to provide flexibility so that, since it is intended to be a semi­
permanent piece of legislation, it will provide :its own machinery for expansion 
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of c1.1mmercial practices. It is intended to make it possible for the law embodied in 
this Act to be developed by the courts in the light of unforeseen and new 
circumstances and practices. However, the proper construction of the ~.\.ct requires 
that its interpretation and application be limited to its reason. 

Courts have been careful to keep broad acts from being hampered in their effects 
by later acts of limited scope. Pacific Wool Growers v. Draper & Co., 158 Or. 1, 
73 P.2d 1391 (1937), and compare § 1-104. They have recognized the policies 
en1bodied in an act as applicable in reason to subject-matter which was not 
e::i..-pressly included in the language of the act, Commercial ).fat. Bank of New 
Orleans v. Canal-Louisiana Bank & Trust Co., 239 U.S. 520. 36 S.Ct. 194, 60 
L.Ed. 417 (1916) (bona fide purchase policy of Uniforn1 Warehouse Receipts Act 
extended to case not covered but of equivalent nature). They have done the san1e 
where reason and policy so required, even where the subject-matter had been 
intentionally excluded from the act in general. Agar v. Orda, 264 ~.Y. 248, 190 
N.E. 479 (1934) (Uniform Sales A.ct change in seller's remedies applied to contract 
for sale of choses in action even though the general coverage of that Act was 
intentionally limited to goods "other than things in action.") They have im­
plemented a statutory policy \vith liberal and useful remedies not provided in the 
statutory text. They have disregarded a statutory 1in1itation of remedy where 
the reason of the limitation did not. apply. Fiterman v. J. N. Johnson & Co., 156 
Minn. 201, 194 N.W. 399 (1923) (requirement of return of the goods as a condition 
to rescission for breach of warranty; also, partial rescission allowed). Nothing 
in this Act stands in the way of the continuance of such action by the courts. 

The ~4.ct should be construed in accordance ~'1th its underlying purposes and 
policies. The text of each section should be read in the light of the purpose and 
policy of the rule or principle in question, as also of the A.ct as a whole, and the 
application of the language should be construed narrowly or broadly, as the case 
may be, in conformity with the purposes and policies involved. 

2. Subsection (3) states affirmatively at the outset that freedom of contract is a 
principle of the Code: "the effect" of its provisions may be Yaried by "agreement." 
The meaning of the statute itself must be found in its text. including its defini­
tions, and in appropriate extrinsic aids; it cannot be varied by agreement. But the 
Code seeks to a void the type of interference with evolutionary growth found in 
Manhattan Co. v. l\,lorgan, 242 N.Y. 38, 150 N.E. 594 (1926). Thus private parties 
cannot make an instrument negotiable within the meaning of . .\.rticle 3 except as 
provided in § 3-104; nor can they change the meaning of such terms as ubona 
fide purchaser," ' 1holder in due course," or "due negotiation," as used in this Act. 
But an agreement can change the legal consequences which would otherwise flow 
fron1 the provisions of the ~'\ct. "Ag:-reement" here includes the effect given to 
course of dealing, usage of trade and course of performance by §§ 1~201, 1-205 
and 2-208; the effect of an agreement on the rights of third P-<'1rties is left to 
specific provisions of this A.ct and to supplementary principles applicable under 
the next section. The rights of third parties under § 9-301 when a security 
interest is unperfected, for example, cannot be destroyed by a da.use in the 
security agreement. 

This principle of freedom of contract is subject to spedfic exceptions found else­
where in the A.ct and to the general exception stated here. The specific exceptions 
vary in explicitness: the st:1tute of frauds found in § 2~201, for example, does not 
explicitly preclude oral waiver of the requirement of a writing, but a fair reading 
denies enforcement to such a waiver as part of the "contract" made unenforce­
able;§ 9-501(.3), on the other hand, is quite explicit. Under the exception for "the 
obligations of good faith, diligence, reasonableness and r.a.re prescribed by this 
~4..ct," provisions of the A.ct prescribing such obliJ:;"ations are not to be disclaimed. 
However, the section also recognizes the prevailing practice of having agreements 
set forth standards by which due diligence is measured and e_~Hcitly provides 
that, in the absence of a showing that the standards manifestly .are unreasonable, 
the agreement controls. In this connection, § 1-205 incorporating into the agree­
ment prior course of dealing and usages of trade is of particular importance. 

3. Subsection (4) is intended to make it clear that, as a matter of dra.fting, words 
such as 11unless other,vise :1greed" have been used to avoid contrrrversy as to 
,vhether the subject matter of a particular section does or does not fall within the 
exceTitions to subsection (.3), but absence of such ~·ords contains no negative 
implication since und,~r subsection (3) the general and residual rule is that the 
effect of all provisions of the _.\.ct 1nay be varied by agreement. 

-!-. Subsection (S) is n1odelted on 1 U.S.C. § 1 and New York Gen':'ral Construc­
:-ion Law §§ 22 and 35. 
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VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 61-3 (warehouse receipts); 13.1-420 (stock trans ... 
fers); 1-13(16) and (7). 

Comment: The rules of construction contained in subsection 1-102(5) relating to 
number and gender are consistent with the rules set forth in Code 1950, § 1-13(15) 
and (7). 

§ 1-103. Supplementary General Principles of Law Applicable. Unless 
displaced by the particular provisions of this Act, the principles of law and 
equity, including the Jaw merchant and the law relative to capacity to con­
tract, principal and agent, estoppel, fraud, misTepresentation, duress, coer­
cion, mistake, bankruptcy, or other validating or invalidating cause shall 
supplement its provisions. 

COM.i\IENT: Prior Uniform Statutory Pro'\'ision; SS 2 and 73, Uniform Sales Ar.:t; 
§ 196, l:niform Negotiable Instruments A_ct; § 56, Uniform Warehouse Receipts 
Act; § 51, Uniform Bills of Lading Act; § 18, Uniform Stoek Transfer Act. 

Changes: Rephrased. the reference to "estoppel'' and "validatingn being new. 

Purposes of Changes: 1. W"nile this section indicates the cont;nued a.ppLicability 
to commercial contracts of aU supplemental hodies of la-\v except insofar as they 
are explicitly displaced by this Act, the princip1e has been stated in more detail 
and the phrasing enlarged to make it clear that the "valid:::_ting", as ,vell ns the 
"invuJidating" c..1.uses referred to in the prior uniform statutory provisions, are 
included here. 0 Valida.ting" aS used here in conjunction with '1invalidating" is not 
intended as a narrow word confined to original validation, but extends to cover any 
f.::ictor which at any time or in any manner renders or helps to render valid any 
right o:r transaction. 

2. The general law of capacity is continued by express mention to make clear that 
§ 2 of the old Uniform Sales Act ( omitted in this Act as stating no matter not 
contained in the generai law) is also consolidated in the present section. Hence, 
where a statute limits the capacity of a non-complying corporation to sue, this is 
equally applicable to contracts of sale to whieh suf'.h corporation is a party. 

3, The listing given in this section is merely illustrative; no listing could be 
exhaustive. Nor is the fact that in some sections par"..icular circumstances have 
led to express reference to other fields of Jaw intended at any time to suggest the 
negation of the general application of the principles of thls section. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-549 (negotiable instruments); 61-2 (warehouse 
receipts); 13,1-418 (stock transfers). 

§ 1-104. Construction Against Implicit Repeal. This Act being a gen· 
eral act intended as a unified coverage of its subject matter, no part of it 
shall be deemed to be impliedly repealed by subsequent legislation if such 
construction can reasonably be avoided. 

COMMENT~ Prior Uniform Statutory Provjsion: None. 

Purposes: To express the policy that no ~4.ct, which bears evidence of carefully 
considered permanent :regulative intention should lightly be regarded as im­
pliedly repealed by subs,aquent legislation. This Act, ea:cefully integrated and 
intended as a uniform codificatian of permanent character covering an entire 
"field" of law, is to be :regarded as particularly resistant to implied repeal. See 
Pacific Wool Growers v, Draper & Co., 158 Or. 1, 73 P.2d 1391 (1937). 

YIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 1-105. Territorial Application of the Act; Parties' Power to Choose 
Applicable Law. ll) Except as provided hereafter in this section, when a 
transaction bears a reasonable relation to this State and also to another 
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state or nation the parties may agree that the law either of this State or of 
such otl1er state or nation shall govern their rights and duties. Failing 
such agreement this Act a:pplies to transactions bearing an appropriate 
relation to this State. 

(2) Where one of the following provisions of this Act specifies the 
apptz:.able law, that provision governs and a contrary agreement is effective 
onlj· to the extent permitted by the law (including the contlict of laws 
rules) so specified: 

Rights of creditors against sold goods. § 2-402. 

Applicability of the Article on Bank Deposits and CollectionE. § 4-102. 

Bulk transfers subject to the Article on Bulk Transfers. § 6-102. 

Applicability of the Article on Investment Secnri',ies. § 8-rni;. 

Policy and scope of the Article on Secured Tra:1sactions. §1 9-102 and 
9-103. 

COl\Il\IENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. Subsection (1) states affirmatively the right of the parties to a 
multi-state transaction or a transaction involving foreign trade to choose their 
own law. That right is subjEct to the firm rules stated in the six sections listed 
in subsection (2), and is limited to jurisdictions to which the transaetion bears a 
"reasonable relation." In general, the test of "reasonable relation" is similar to 
that laid down by the Supreme Court in Seeman v. Philadelphia Warehouse Co., 
274 U.S. 403, 47 S.Ct. 626, 71 L. Ed. 1123 (1927). Ordinarily the law chosen must 
be that of a jurisdiction where a significant enough portion of the making or per­
formance of the contract is to occur or occurs. But an agreement as to choice of 
la,v may sometimes take effect as a shorthand expression of the illtent of the 
parties as to matters governed by their agreement, even though the transaction 
has no significant contact with the jurisdiction chosen. 

2. Where there is no agreement as to the governing law, the Act i:s applicable 
to any transaction having an "appropriate" relation to any state wirie'h enacts it. 
Of course the Act applies to any transaction i.vhich takes place in its eu.tirety in a 
state \vhich has enacted the Act. But the mere fact that suit is brought in a state 
does not make it appropriate to apply the substantive law of that 5tate. Cases 
where a relation to the enacting state is not "appropriate" inc1ude, -f,Tr example, 
those where the parties have clearly contracted on the basis of some other law, 
as w.here the law of the place of contracting and the law of the place of con­
templated performance are the ,;;.:i.me and are contrary to the law unde-r the Code. 

8. Vvl1ere a transaction has skni:ficant contacts with a state which has enacted 
the +.\.ct and also with other jtI!"isdictions, the question what relation is "appro­
priate" is left to judicial decision. In deciding t.hat question, the eourt is not 
strictly bound by precedents established in other contexts. Thus a conilict-of-laws 
decision refusing to apply a purely local statute or rule of law to a particular 
multi-state transaction may not be valid precedent for refusal to apply the Code 
in an analogous situation. ,...\.pplication of the Code in such circumstances may be 
justified by its comprehensiveness, by the policy of uniformity, and by the fact 
that it is in large part a reformulation and restatement of the law merchant and 
of the understanding of a business community which transcends state and even 
national boundaries. Compare Global Commerce Corp. v. Clark-Babbitt Industries 
Inc., 239 F.2d 716, 719 (2d Cir.1956). In particular, where a transaction i~ 
governed in large part by the Code, application of another law to some detail of 
performance because of an accident of geography may violate the commercial 
understanding of the parties. 

4. The Act does not attempt to prescribe choice-of-lai.'V rules for states which do 
not enact it, but this section dGe:'i not prevent anplic3tion of the .:.-\ct Ill a court 
of such a state. Common-law choice of la,v often l'ests on policies: of giving effect 
to agreements and of uniformity of result regardless of where suit is hrought. To 
the extent that such policies prevail, the relevant considerations are similar in 
such a court to those outlined :ibove. 

5. Subsection (2) spells out e._~ntial limitations on the parties' tight: to choose 
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the applicable law. Especially in Article 9 parties taking a security interest or 
asked to extend credit which may be subject to a security interest must have 
sure \vays to find out whether and where to file and where to look for possible 
existing filings. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: The approach of the UCC is consistent with the principles expressed 
in Poole v. Perkins, 126 Va. 331, 101 S.E. 240, 18 A.L.R. 1509 (1919), in which 
effect was given to the intentions of the parties. The case ,vas followed in 
In the Matter of Lincoln Industries, Inc., 166 F. Supp. 240, 243 (W.D. Va .. 1958). 
Similarly, the UCC is consistent ,vith R. S. Oglesby Co. v. Bank of New York, 114 
Va. 663, 77 S.E. 468 (1913), holding a New York instrument, which called for 
payment of reasonable attorney fees, to be enforceable in Virginia according to 
its terms, even if such a term would not be valid in Virginia. The section is also 
consistent with Fourth Nat'l Bank of Montgomery, Alabama v. Bragg, 127 Va. 
47, 102 S.E. 452 (1920), which applied the law of the place where the bank took 
an instrument from its customer for collection to determine whether the bank was 
a purchaser or an agent. 

§ 1-106. Remedies to Be Liberally Admin;stered. (1) The remedies 
provided by this Act shall be liberally administered to the end that the 
aggrieved party may be put in as good a position as if the other party had 
fully performed but neither consequential or special nor penal damages 
may be had except as specifically provided in this Act or by other rule of 
law. 

(2) Any right or obligation declared by this Act is enforceable by 
action unless the provision declaring it specifies a different and limited 
effect. 

COI\IMENT: Prior Uniform Statutory Provision: Subsection (1)-none; Subsection 
(2)-§ 72, Uniform Sales Act. 

Changes: Reworded. 

Purposes of Changes and New Matter: Subsection (1) is intended to effect three 
things: 

1. First, to negate the unduly narrow or technical interpretation of some remedial 
provisions of prior legislation by providing that the remedies :in this Act are 
to be liberally administered to the end stated in the section. Second, to make it 
clear that compensatory damages are limited to compensation. They do not 
include consequential or special damages, or penal damages; and the Act else­
where makes it clear that damages must be minimized. Cf. §§ 1-203, 2-706(1), 
and 2-712(2). The third purpose of subsection (1) is to reject any doctrine that 
damages must be calculable with mathematical accuracy. Compensatory damages 
are often at best approximate: they have to be proved with whatever definiteness 
and accuracy the facts permit, but no more. Cf. § 2-204(3). 

2. Under subsection (2) any right or obligation described in this Act is enforce­
able by court action, even though no remedy may be expressly provided, unless a 
particular provision specifies a different and limited effect. Whether specific 
performance or other equitable relief is available is determined not hy this section 
but by specific provisions and by supplementary principles. Cf. §§ 1-103, 2-716. 

3. "Consequential" or "special" damages and "penal" damages are not defined in 
terms in the Code, but are used in the sense given them by the leading cases on 
the subject. 

Cross References: 
§§ 1-103, 1-203, 2-204(3), 2-701, 2-706(1), 2-712(2) and 2-716. 

Definitional Cross References: 

"Action". § 1-201. 
"Aggrieved party". § 1-201. 
"Party". § 1-201. 
"Remedy". § 1-201. 
"Rights". § 1-201. 
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VffiGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 1-107. Waiver or Renunciation of Claim or Right After Breach. 
Any claim or right arising out of an alleged breaeh can be discharged in 
whole or in part without consideration by a written waiver or renunciation 
signed and delivered by the aggrieved party. 

COi\Il\IENT: Prior Uniforltl Statutory ProYision: Compare § 1, Uniform Written 
Obligations Act;§§ 119(3), 120(2) and 122, Uniform Negotiable Instrument, Law. 

Purposes: This section makes eonsiderntion unnecessary to the effective renuncla~ 
tion or v.•aiver of rights or claims arising out of an alleged breach o:f a com~ 
mercial contract where such renuncia'don is in writing and signed and delivered 
by the aggrieved party. Its provisions, however, must be read in conjunction with 
the section imposing an obligation of good faith. (§ 1-203). There may, of course, 
also be an oral renunciation or waiver sustained by consideration but subject 
to Statute of Frauds provisions and to the section of Article 2 on Sales dealing 
with the modification of signed writings (§ 2~209). As is made express in the 
latter section this Act fully :recognizes the effectiveness of waiver and estoppel. 

Cross References: 

§§ 1-203, 2-201 and 2-209. And see ! 2-719. 

Definitional Cross References: 

uAggrieved pa:rty11
• § 1-201. 

11Rights'\ § 1~201. 
'
1Signedn. § 1-201. 
uwritten". § 1-201. 

VIRGl:'<IA ANNOTATIONS 

Prior Statutes: Compare Code 1950, §§ 6~412, 6~478, und 6-475. 

§ 1·108. Severability. If any provision or clause of this Act or appli­
cation thereof to any person or circumstances is held invalid, such invalidi­
ty shall not affect other 1>rovisions or ap;;lications of the Act which can be 
given effect without the invalid provision or application, and to this end 
the provisions of this Act are declared to be sevetable. 

COi\ll\-lEl"i~: This is the model severability section recommended by the National 
Conference ot Comnrissioners on Uniform State La\\•s for inclusion in all acts of 
extensive scope. 

Definitional Cross Referente: 

uPerson". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 1-109. Section Captions. Section captions are parts of this Act. 
COlflIENT: Prior Uniform Statutory Pronsion: None. 

Pnr_poses: To make e.,::plicit in all jurisdictions th.at seetion captions are a part ol. 
the text of this Act and not mere surpltll!ag<!. 

YmGIXIA ANNOTATIONS 

Prior Statutes: Code 1950, § 1-13(9). 

Comment: tJnder Code 1950, § 1-13(9), hea-dlines of sections in the. Code of 
'lirginia are not titles, unless expressly sc provided. Since this section o.f the 
TJCC does so '2).yress]y provide, "Dtle seeti,on captions ?f the liCC a'.lre parts of 
the Act. 
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PART 2 

GENERAL DEFINITIONS AND PRINCIPLES 
OF INTERPRETATION 

§ 1-201. General Definitions. Subject to additional definitions contained 
in the subsequent Articles of this Act which are applicable to specific 
Articles or Parts thereof, and unless the context otherwise requires, in this 
Act: 

(1) "Action" in the sense of a judicial proceeding includes recoup­
ment, counterclaim, set-off, suit in equity and any other proceedings in 
which rights are determined. 

(2) "Aggrieved party" means a party entitled to resort to a remedy. 

(3) "Agreement" means the bargain of the parties in fact as found in 
their language or by implication from other circumstances including course 
of dealing or usuage of trade or course of performance as provided in this 
Act (§§ 1-205 and 2-208). Whether an agreement has legal consequences 
is determined by the provisions of this Act, if applicable; otherwise by the 
law of contracts (§ 1-103). (Compare "Contract".) 

( 4) "Bank" means any person engaged in the business of banking. 

(5) "Bearer" means the person in possession of an instrument, doCll­
ment of title, or security payable to bearer or indorsed in blank. 

(6) "Bill of lading" means a document evidencing the receipt of goods 
for shipment issued by a person engaged in the business of transporting 
or forwarding goods, and includes an airbill. "Airbill" means a document 
serving for air transportation as a bill of lading does for marine or rail 
ti-ansportation, and includes an air consignment note or air waybill. 

(7) "Branch" includes a separately incorporated foreign branch of a 
bank. 

(8) "Burden of establishing" a fact means the burden of persuading 
the triers of fact that the existence of the fact is more probable than its 
non-existence. 

(9) "Buyer in ordinary course of business" means a person who in 
good faith and without knowledge that the sale to him is in violation of 
the ownership rights or security interest of a third party in the goods 
buys in ordinary course from a person in the business of selling goods of 
that kind but does not include a pawnbroker. "Buying" may be for cash 
or by exchange of other property or on secured or unsecured credit and 
includes receiving goods or documents of title under a pre-existing con­
tract for sale bt1t does not include a transfer in bulk or as security for or 
in total or partial satisfaction of a money debt. 

(10) "Conspicuous": A term or clause is conspicuous when it is so 
written that a reasonable person against whom it is to operate ought to 
have noticed it. A printed heading in capitals (as: NON-NEGOTIABLE BILL 
OF LADING) is conspicuous. Language in the body of a form is "conspicu­
ous" if it is in larger or other contrasting type or color. Bat in a telegram 
any stated term is "conspicuous". Whether a term or clause is "conspicu­
ous" or not is for decision by the court. 

(11) "Contract" means the total legal obligation which results from 
the parties' agreement as affected by this Act and any other applicable 
rules of law. (Compare "Agreement".) 
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(12) "Creditor" includes a general creditor, a secured creditor, a lien 
creditor and any representative of creditors, including an assignee for the 
benefit of creditors, a trustee in bankruptcy, a receiver in equity and an 
executor or administrator of an insolvent debtor's or assignor's estate. 

(13) "Defendant" includes a person in the position of defendant in a 
cross-·action or counterclaim. 

(14) "Delivery" with respect to instruments, documents of title, 
chattel paper or securities means voluntary transfer of possession. 

(15) "Document of title" includes bill of lading, dock warrant, dock re­
ceipt, warehouse receipt or order for the delivery of goods, and also any 
other document which in the regular course of business or financing is 
treated as adequately evidencing that the person in possession of it is en­
titled to ,eceive, hold and dispose of the document and the goods it covers. 
To be a document of title a document must purport to be issued by or ad­
dressed to a bailee and purport to cover goods in the bailee's possession 
which are either identified or are fungible portions of an identified mass. 

(16) "Fault" means wrongful act, omission or breach. 

(17) "Fungible" with respect to goods or securities means goods or 
securities of which any unit is, by nature or usage of trade, the equivalent 
of any other like unit. Goods which are not fungible shall be deemed fungi­
ble for the purposes of this Act to the extent th.at under a parUcula:r agree­
ment or document unlike units are treated as equivalents. 

(18) "Genuine" means free of forgery or counterfeiting. 

(19) "Good faith" means honesty in fact in the conduct or transaction 
concerned. 

{20) "Holder" means a person who is in possession of a document of 
title or an instrument or an investment security drawn, issued or indorsed 
to him or to his order or to bearer or in blank. 

(21) To "honor" is to pay or to accept and pay, or where a credit so 
engages to purchase or discount a draft complying mth the terms of the 
credit. 

(22) "Insolvency proceedings" includes any assignment for the bene­
fit of creditors or other proceedings intended to liquidate or rehabilitate 
the estate of the person inrnlved. 

(23) A person is "insolvent" who either has ceased to pay his debts 
in the ordinary course of business or cannot pay his debts as they become 
due or is insolvent within the meaning of the federal bankruptcy law. 

(2°1) ")Toney" means a medium of exchange authorized or adopted by 
a domestic or foreign government as a part of its currency. 

(25) A person has "notice" of a fact when 
(a) he has actual knowledge of it; or 
(b) he has received a notice or notification of it; or 
( c) from all the facts and circumstances known to him at the time 

in question he has reason to know that it exists. 

A person "knows" or has "knowledge" of a fact when he has actual 
knowledge of it. "Discover" or "learn" or a word or phrase of similar im­
port refers to knowledge rather than to reason to know. The time and cir­
cumstances under which a notice or ,iotifieation may cease to be effective 
are not determined by this Act. 
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(26) A person "notifies" or "gives" a notice or notification to another 
by taking such steps as may be reasonably required to inform the other 
in ordinary course whether or not such other actually comes to know of it. 
A person "receives" a notice or notification when 

(a) it comes to his attention; or 
(b) it is duly delivered at the place of business through which the 

contract was made or at any other place held out by him as the place for 
receipt of such communications. 

(27) Notice, knowledge or a notice or notification received by an 
organization is effective for a particular transaction from the time when 
it is brought to the attention of the individual conducting that transaction, 
and in any event from the time when it would have been brought to his 
attention if the organization had exercised due diligence. An organization 
exercises due diligence if it maintains reasonable routines for communi­
cating significant information to the person conducting the transaction 
and there is reasonable compliance with the routines. Due diligence does 
not require an individual acting for the organization to communicate in­
formation unless such communication is part of his regular duties or unless 
he has reason to know of the transaction and that the transaction would 
be materially affected by the information. 

(28) "Organization" includes a corporation, government or govern­
mental subdivision or agency, business trust, estate, trust, partnership or 
association, two or more persons having a joint or common interest, or any 
other legal or commercial entity. 

(29) "Party", as distinct from "third party", means a person who has 
engaged in a transaction or made an agreement within this Act. 

(30) "Person" includes an individual or an organization (See§ 1-102). 

(31) "Presumption" or "presumed" means that the trier of fact must 
find the existence of the fact presumed unless and until evidence is intro­
duced which would support a finding of its non-existence. 

(32) "Purchase" includes taking by sale, discount, negotiation, mort­
gage, pledge, lien, issue or re-issue, gift or any other voluntary transaction 
creating an interest in property. 

(33) "Purchaser" means a person who takes by purchase. 

(34) "Remedy" means any remedial right to which an aggrieved 
party is entitled with or without resort to a tribunal. 

(35) "Representative" includes an agent, an officer of a corporation 
or association, and a trustee, executor or administrator of an estate, or 
any other person empowered to act for another. 

(36) "Rights" includes remedies. 

(37) "Security interest" means an interest in personal property or 
fixtures which secures payment or performance of an obligation. The reten­
tion or reservation of title by a seller of goods notwithstanding shipment 
or delivery to the buyer (§ 2-401) is limited in effect to a reservation of a 
"security interest". The term also includes any interest of a buyer of ac­
counts, chattel paper, or contract rights which is subject to Article 9. The 
special property interest of a buyer of goods on identification of such goods 
to a contract for sale under § 2401 is not a "security interest", but a buyer 
may also acquire a "security interest" by complying with Article 9. Unless 
a lease or consignment is intended as security, reservation of title there­
under is not a "security interest" but a consignment is in any event sub-
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ject to the provisions on consignment sales (§ 2-326). Whether a lease is 
intended as security is to be determined by the facts of each case; how­
ever, (a) the inclusion of an option to purchase does not of itself make the 
lease one intended for security, and (b) an agreement that upon compliance 
with the terms of the lease the lessee shall become or has the option to 
become the owner of the property for no additional consideration or for a 
nominal consideration does make the lease one intended for security. 

(38) "Send" in connection with any writing or notice means to deposit 
in tl1e mail or deliver for transmission by any other usual means of com­
munication with postage or cost of transmission provided for and properly 
addressed and in the case of an instrument to an address specified thereon 
or otherwise agreed, or if there be none to any address reasonable under 
the circumstances. The receipt of any writing or notice within the time 
at which it would have arrived if properly sent has the effect of a proper 
sending. 

(39) "Signed" includes any symbol executed or adopted by a party 
with present intention to authenticate a writing. 

(40) "Surety" includes guarantor. 

( 41) "Telegram" includes a message transmitted by radio, teletype, 
cable, any mechanical method of transmission, or the like. 

( 42) "Term" means that portion of an agreement which relates to a 
particular matter. 

( 43) "Unauthorized" signature or indorsement means one made with­
out actual, implied or apparent authority and includes a forgery. 

( 44) "Value". Except as othenvise provided with respect to nego­
tiable instruments and bank collections (§§ 3-303, 4-208 and 4-209) a person 
gives "value" for rights if he acquires them 

(a) in return for a binding commitment to extend credit or for the ex­
tension of immediately available credit whether or not drawn upon and 
whether or not a charge-back is provided for in the event of difficulties 
in collection; or 

(b) as security for or in total or partial satisfaction of a pre-existing 
claim; or 

(c) by accepting delivery pursuant to a pre-existing contract for pur­
chase; or 

( d) generally, in return for any consideration sufficient to su1>port a 
simple contract. 

(45) "Warehouse receipt" means a receipt issued by a person engaged 
in the business of storing goods for hire. 

( 46) "Written" or "writing" includes printing, typewriting or any 
other intentional reduction to tangible form. 

COl\fMENT: Prior Uniform Statutory Provision, Changes and New Matter: 
1. "A.ction". See similar definitions in § 191, Uniform Negotiable Instruments 
Law; § 76, Uniform Sales _.\ct; § 58, Uniform Warehouse Receipts Act; § 53, Uni­
form Bills of Lading ~.\_ct. The definition has been rephrased and enlarged. 

2. "Aggrieved party". New. 

3. ".~greement". New. As used in this Act the word is intended to include full 
recognition of usage of trade, course of dealing, course of performance and the 
surrounding circumstances as effective parts thereof, and of any agreement 
permitted under the provisions of this Act to displace a stated rule of law. 

4. •'Bank". See § 191, T.:nifom1 Negotiable Instruments Law. 
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5. •<Bearer1'. From § 191, Uniform Negotiable Instruments Law. The prior 
definition has been broadened. 

6. uBill of Lading". See similar definitions in § 1, Uniform Bills of Lading Act. 
The definition has been enlarged to include freight forwarders' bills and bills 
issued by contract carriers as wen as those issued by common carriers. The defini­
tion of airhill is new. 

7. "Branch''. New. 
8. "Burden of establishing a fact". New. 
9. "Buyer in ordinary course of business". From § 1,. Uniform Trusts Receipts 
Act. The definition luls been expanded to mike clear the type of person protected. 
Its major significance Ii.es in § 2 .. 403 and in the . .\.l'ticle on Secured Transactions 
(Article 9). 

10. "Conspicuous". New. T-his is intended to .indicate some of the methods of 
making a term attention-ealling. But the test is whether attention can rea.son­
a bly he expected to be ealled to it. 
11. "Contract". New. But see §§ 3 and 71, Uniform Sales Act. • 
12. "Creditor". New. 

13. "Defendant*'. From § 76, Uniform Sales Act. Rephrased. 

14. "Delivery". § 76, Uniform Sales Act, § 191, Uniform Negotiable Instruments 
Law, § 58, Uniform Warehouse .Receipts Act and § 531 Uniform Bills of Lading 
Act. 

15. "Document of title". From § 76, Uniform Sales .t\_ct, but rephrased to 
eliminate certain ambiguities.. Thus, by ma.king it explicit that the obligation or 
designation of a third party as "bailee" is essential to a document of title, this 
definition clearly rejects any such result as obtained in Hixson v. Ward, 254 Ill. 
~<lpp. 505 (1929), which treated a conditional sales contract as a document of title. 
Also the definition is left open so that new types of documents may be included. 
It is unforeseeable what documents may one day serve the essential purpose now 
filled by waxehouse receipts and bills of lading. Truck transport has already 
opened up problems which do not fit the patterns of practice -resting upon the 
assumption that a draft can move through banking channels faster than the goods 
themselves ca:u reach their destination. There lie ahead air transport and .such 
probabilities as teletype trnnsmission of what may some day be regarded CClm­
mercially as "Documents of Title". The definition is stated in terms of the fune~ 
tion of the documents with the intention th.:'lt any dornment which gains eom~ 
mercial recognition as accomplishing the desired result shall be included within 
its scope. Fungible goods are adequately identified within the language of the 
defin1tion by identification of the mass of which they are a part.. 

Dock warrants were within the Sales Aet definition of document of title apparently 
for the purpose of recognizing a valid tender by means of such paper. In current 
commercial practiee a dock warrant or receipt is a kind of inter'JII certificate 
issued by steamship companies upon delivery of the goods at the dock, entitling a 
designated person to ha--ve issued to him at the eompany1s office a bill of lading, 
The receipt itself is invariably nonnegotiable in form although it may indicate 
that a negotiable hill is to be forthcoming. Sueh a document is not within the 
general compass of the definition, although trade usage may in some cases entitle 
such paper to he treated as a document of title. If the dock receipt actually 
:represents a storage obligation undertaken by the shipping company, then it is a 
'1.1.~rehouse receipt within this Section regardless of the name given to the 
instrument. 

The goods must be "described1
' 1 but the description may be by marks or labe1s 

tmd may be qualified in such a way as to disclaim personal knowledge of the issuer 
regarding contents or condition. However, baggage and parcel checks and similar 
"tokens" of storage which identify stored goods only as those received in ex~ 
change for the token are not covered by this Article. 

The definition is broad enough to include an airway bill. 

16. "Faultn. From § 76, Uniform Sales Act. 

17, '~Fungihlen. See§§ 5, 6 and 76, Uniform Sales Act; § 58j Uniform Warehouse 
Receipts Act. Fung:ibility of goods 11 by agreement'' has been added for clarity 
and accuraey. As to securities, see § 8-107 and Comment. 
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18. "Genuine". New. 

19. "Good faithn. See§ 76(2), Uniform Sales Act;§ 58(2) 1 C'niform Vlarehouse 
Receipts Act; § 53(2), Uniform Bills of Lading ),.ct; § 22(2), Uniform Stock 
Transfer .~ct. "Good faith 11 ·..vh€neve:r it is used in the Code, means at least what 
is here stated. In certain .. "lrticles, by specific provision, additional requirements 
are made applicable. See, e.g.,§§ 2-103(l){b), 7-404. To illustrate, in the Article 
on Sales, § 2-103, good faith is expressly defined as including in the case o-f a 
1nerchant observance of reasonable commercial standards of fair dealing in the 
trade, so that throughout that Article wherever u merchant apJJears in the case an 
inquiry into his observance of such standards is necessary to determine bis good 
faith. 

20. "Jiolder''. See similar definitions in § 191, Uniform Negotiable Instruments 
Law; § 58, Uniform Warehouse Recei'pts Act; § 53, Uniform Bills of Lading Act. 

21. "Honor". New. 

22. "Insolvency proceedings". New. 

23. ''Insolvent". § 76(3) 1 Uniform Sales Act. The three tests of insolvency­
"ceased to pay his debts in the o::dinary couxse of business/' '1cannot pay hls 
debts as they become due/' and ''insolvent ,vithin the meaning of the ieUeral 
bankruptcy law,,-are expressly set up as alternative tests and must be ap~ 
proae.ited from a commercial standpoint. 

24:. "Money". § 6(5), Uniform Negotiable Instruments La\V. 1~he test adopt.ed is 
":hat o:f sanction of government, whether by a.uthorlza:ion before issue or adoption 
afterward, ,,thich recognizes the circulating medium as a part of the official 
currency of that government. The narrow \.'-:ie\;r thC<t money is limited to legal 
tender is rejected. 

25. "'Notice". New. Compare N.lL. § 56. Under the definition a persoh has 
notice when he has received a notification of the fact in question. But by the last 
sentence the act leaves onen the time and cireumst;J.nces under whfcb notice or 
notification may cease to be effective. Therefore such eases as Graham v. White­
Phillips Co., 296 t;.S. '1!'1, 56 S.Ct. 21, 80 L.Ed. 20 (1935), are not over.ruled. 

26. "Notifiesr'. New, This is the word used when the essential fact is the proper 
dispatch of the notice, not :its receipL Compare "Send". When the essential fact 
is the other party1s ~eceipt of the not.ice, that is stated. The second sentence states 
when a notification is received. 
27. New. This makes clear that reason to know, knowledge, or a notification1 

although "reeeived" for instance by a clerk in Department A of an organization~ 
is eifeetive for a transaetion eondu&...ed in Department B only from the time when 
it was or should have been comrr:.unicated to the individual conducting that trans­
action. 

28. uorganization". This -is the definition of every type of entity or association, 
excluding an individual, acting as such. Definitions of "personH were included in 
§ 191, Uniform Negotiable Instruments Law; § 76, Uniform Soles Act: § 58, Uni­
form Warehouse Receipts Act; § 53 1 Uniform Bills of Lading ~-let; § 22, Uniform 
Stock Transfer Act; § 1, Uniform Trust Receipts Act. The definition of "organiza­
tion)? given here includes a number of entities or associations not speciiica.Hy 
mentioned in prior definition of "?ersonn, namely, government. governmental 
subdivision or agency, business trust, trust and estate. 
29. "Party11

• New. i\Iention of a party :h1cludes. of course, a pers-on aeting 
through an agent. .However, where an agent comes into opposition or contrast to 
his principal, particular account is taken of that situation, 

30. "Pel'."son", See Comment to definition of HQrganization". The reierence to 
§ 1-102 is to subsection (5) of th.at section. 

31. uPresurnption". New. 

82 .. "Purchase". § 58, Uniform Warehouse Receipts Act; § 76, Uniform .Sales 
Aeti § 53, Uniform Bills of Lading A_ct; § 22, Uniform Stock Transfer ~.\ct; § 1, 
Uniform Trust Receipts Act. Rephrased. 

33. "Purchaser". § 58, Uniform W::rrehouse Receipts .. .\ct; § 76, Ur.iform Sales 
_A._ct; § 53, liuiform Bills of Lo.ding ~.\.ct; § 22, Uniforn1 Stock Transfer A,,Cti § 1, 
lT:riiorm Trust Receipts ~4.ct. Rephrased. 
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34. HRemedy". New. The purpose is to make it clear that both remedy and 
rights (as defined) include those remedial rights of "self help" which are among 
the most important bodies of rights under this Act, remedial rights being those 
to which an· aggrieved party can resort on his own motion. 

35. "Representative". New. 

36. "Rights". New. See Comment to "Remedy". 

3'7. 41 Security Interestn. See § 1, Uniform Trust Receipts A .. ct. The present 
definition is elaborated, in view especially of the complete coverage of the subject 
in Article 9. Notice that in vie,v of the Article the term includes the interest of 
certain outright buyers of certain kinds of property. The last two sentences 
give guidance on the question whether reservation of title under a particular lease 
of personal property is or is not a security interest. 

38. HSendn. New. Compare "notifies". 

39. "Signed". New. The inclusion of authentication in the definition of "signed" 
is to make clear that as the term is used in this Act a complete signature is not 
necessary. Authentication may be printed, stamped or written; it may be by 
initials or by thumbprint. It may be on any part of the document and in ap­
propriate cases may be found in a billhead or letterhead. No catalog of possible 
authentications can be complete and the court must use common sense and com­
mercial experience in passing upon these matters. The question ah-vays is whether 
the symbol was executed or adopted by the party with present intention to 
authenticate the writing. 

40. "Surety". New. 
41. "Telegram". New. 

42. "Term". New. 

43. "Unauthorized". New. 

44. "Value". See §§ 25, 26, 27, 191, Uniform Negotiable Instruments Law; § 76, 
Uniform Sales Act; § 53, Uniform Bills of Lading Act; § 58, Uniform Warehouse 
Receipts Act; § 22(1), Uniform Stock Transfer Act; § 1, Uniform Trust Receipts 
Act. All the Uniform Acts in the commercial law field (except the Uniform Condi­
tion Sales Act) have carried definitions of uvalue". All those definitions provided 
that value was any consideration sufficient to support a simple contract, including 
the taking of property in satisfaction of or as security for a pre-existing claim. 
Subsections (a), (b) and (d) in substance continue the definitions of uvalue" in 
the earlier acts. Subsection (c) makes explicit that "value" is also given in a 
third situation: where a buyer by taking delivery under a pre-existing contract 
converts a contingent into a fixed obligation. 

This definition is not applicable to Articles 3 and 4, but the express inclusion of 
immediately available credit as value follows the separate definitions in those 
Articles. See §§ 4-208, 4-209, 3-303. A bank or other :financing agency which in 
good faith makes advances against property held as collateral becomes a bona 
fide purchaser of that property even though provision may be made for charge­
back in case of. trouble. Checking credit is "immediately available" within the 
meaning of this section if the bank would be subject to an action for slander of 
credit in case checks drawn against the credit were dishonored, and when a charge­
back is not discretionary with the bank, but may only be made when difficulties in 
collection arise in connection with the specific transaction jnvolved. 

45. "Warehouse receipt". See § 76(1), Uniform Sales Act; § 1, Uniform Ware­
house Receipts Act. Receipts issued by a field warehouse are included, provided 
the warehouseman and the depositor of the g'oods are different persons. 

46. "Written" or "writing". This is a broadening of the definition contained in 
§ 191 of the Uniform Negotiable Instruments Law. 

VIRGINIA ANNOTATIONS 

Prior Statutes and Comment: 

Action. See Code 195-01 §§ 6-544 (negotiable instruments); 61-1 (warehouse 
receipts). 

Bank. See Code 1950, § 6-544 (negotiable instruments). The definition of "bank" 
in Code 1950, § 6-6, is limited to Chapter 2. 
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Bearer. See Code 1950, § 6-544 (negotiable instruments). 

Buyer. See Code 1950, § 6-550 (trust receipts). 

Creditor. See Code 1950, § 55-103, providing how the word "creditor" is to be 
construed. Under Virginia law a.n assignee for the benefit of creditol's has been 
considered a purchaser. National Cash Register Co. v. Burrow, 110 Va. 785, 786, 
67 S.E. 370 (1910); Corbett v. Riddle, 209 Fed. 811, 815 (4tb Cir. 1913). Under 
Virginia law a trustee in a deed of trust to secure creditors has been considered 
a purchaser. Arbuckle v. Gates, 95 Va. 802, 812, 30 S.E. 496 (1398); Janney v. 
Bell, 111 F.2d 103, 105 (4th Cir. 1940). The UCC changes Virginia law by 
defining such parties as creditors. 

Delivery. See Code 1950, §§ 6-544 (negotiable instruments); 61-1 (warehouse 
receipts). 

Fungible. See Code 1950, § 61-1 (warehouse receipts). 

Good Faith. See Code 1950, §§ 61-1 (warehouse receipts); 13.1-422 (stock trans­
fers). The test of good faith is discussed in Stevens v. Clintwood Drug Co., 155 
Va. 353, 154 S.E. 515 (1930), which found that a makeshift arrangement entered 
into beC\veen the payee and the holder for the purpose of overriding the defenses 
of the maker did not satisfy the test of a good faith purchase for value of a 
negotiable instrument, especially where the arrangement provided that the payee 
would reimburse the holder for any losses incurred in endeavors to collect the 
notes. See also discussion in VIRGINIA .4.......~NOTA,.TIONS to UCC 3-304. 

Holder. See Code 1950, §§ 6-544 (negotiable instruments); 61-1 (warehouse 
receipts). 

1Ioney. See Code 1950, § 6-358 (negotiable instruments). See also Code 1950, § 
6-339, for definition of money of account. 

Notice. See Code 1950, § 6-408 (negotiable instruments). 

Party. For a comment on the derlnition of "party" as applied to Wilson v. Stowers, 
161 Va. 418, 170 S.E. 745 (1933), see VIRGINIA ANNOTATIONS to UCC 3-415. 

Person. See Code 1950, §§ 6-544 (negotiable instruments); 61-1 (warehou.se 
receipts); 13.1-422 (stock transfers); 6-550 (trust receipts). See also Code 1950, 
§ 1-13(19) for a rule of construction. 

Presumption. For a comment on the presumption of nonpayment see discussion of 
Schmitt v. Redd, 151 Va. 333, 338-44, 143 S.E. 884 (1928), in VIRGINIA ANNOTA­
TIONS to UCC 3-602 and 3-307. 

Purchase. See Code 1950, §§ 61-1 (warehouse receipts); 13.1-422 (stock transfers); 
6-550 (trust receipts). It is doubtful if the transaction in Philip Greenberg, Inc. 
v. Dunville, 166 Va. 398, 402-03, 185 S.E. 892 (1936), would constitute a purchase 
under this definition. See discussion in VIRGINIA A.NNOTATIONS to UCC 2-403. 

Purchaser. See Code 1950, §§ 61-1 (warehouse receipts); 13.1-422 (stock trans­
fers); 6-550 (trust receipts). Code 1950, § 55-103, contains a statement as to how 
the word "purchaser'' is to be construed. Under Virginia law assignees for the 
benefit of creditors have been defined as purchasers. National Cash Register Co. 
v. Burrow, 110 Va. 785, 786, 67 S.E. 370 (1910); Corbett v. Riddle, ~09 Fed. 811, 
815 (4th Cir. 1913). Under Virginia law trustees in deeds of trust to secure 
creditors have been defined as purchasers. Arbuckle v. Gates, 95 l/a. 802, 812, 30 
S.E. 496 (1898); Janney v. Bell, 111 F.2d 103, 105 (4th Cir. 1940). The UCC 
changes Virginia law by defining these parties as creditors. 

Security Interest. See Code 1950, § 6-550 (trust receipts). This definition is in 
accord with Southern Dairies, Inc. v. Coope1·, 35 F.2d 439, 440 (4th Cir. 1929), in 
taking the view that whether a lease is intended as a security is to be determined 
by the facts of each case. This case found that the lease was not intended to 
create a security interest. 

Value. See Code 1950, §§ 6-337 - 379, 6-544 (negotiable instruments); 61-1 
(warehouse receipts); 13.1-422 (stock transfers); 6-550 (trust receipts). 

'\Varehouse Receipt. See Code 1950, § 6-550 (warehouse receipts). 

Vt7ritten or \Vriting, See Code 1950, § 6-544 (negotiable instr.rments). 
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§ 1·202. Prima Fade Evidence by Third Party Documents. A docu­
ment in due form purporting to a bill of lading, policy or certificate of in­
sura11ce, official \Veigl1er's or inspector's certificate, consular invoice, or 
any other document authorized or required by the contract to be issued 
by a third party shall be prima facie evidence of its own authenticity and 
genuineness and of the facts stated in the document by the third party. 

COMI\-IENT: Prior Uniform Statutory Provision: None, 

Purposes: 1. This section is de.signed to .supply judicial recognition for documents 
which have traditionally been :relied upon a..s trustworthy by commere:ial men. 

2. This section is eoneerhed only with doeuments which have been given a pre­
ferred status by the parties themselve.s who have required their procurement in 
the agreement and for this reason the applicability oi the section is litnited to 
action.<$ arising out of the contract which authorized or required the document. 
The documents listed are intended to be illustrative and not all inclusive. 

3. The provisions of this section go no further than e.stablis11ing the documents in 
question as prima facie evidence and leave to the court the ultimate determination 
of the facts where the accuracy or authenticity of the doc..'Uments is questioned. 
In this connection the section calls for a commercially reasonable interpretation~ 

Definitional Cross Re.fcren,ces: 

"Bill of lading". § 1·201. 
"Contract". § 1-201. 
"Genuine". § 1-.2.01. 

VIRGINIA ANNOTATIONS 

Prior Statutes; None. 

§ 1·203. Obligation of Good Faith. Every contract or duty within this 
Act imposes an obligation of good faith in its performance or enforcement. 

COMMENT: Priol;' Uniform Statutory Provision; None. 

Purposes:: This section sets forth a basic principle :running throughout this Act. 
The principle involved is that .in commercial transactions good faith is required 
in the performance and enforcement of all agreements or duties. Particular 
applications of this general principle appear in specific provisions of the Act- such 
as the option to aceelerate at will (§ 1~208)§ the right to cure a defective delivery 
of goods (§ 2-508), the duty of a merchant buyer who has rejected goods to effect 

.salvage operations (§ 2-603), substituted performance (§ 2-614), and failure of 
presupposed conditions (§ 2~615). This concept, however1 is broader than any of 
these illustrations and applies generally, as stated in this section, to the perform­
ance or enforcement of every contract or duty within this Act. It is further 
implemented by § 1-205 on course of dealing and usage of trade. 

It is to be noted that \Jllder the Sales Article definition of good faith (§ 2-103), 
contracts made by a merchant have incorporated in them the explicit standard 
not only of honesty In fact (§ 1·201), but also of observance by the merchant of 
reasonable commercial standards of fair dealing in the trade. 

Cross References: 

§§ 1-201; 1-205; 1-208; 2-103; 2-508; 2-608; 2-614; 2-615. 

Definitional Cross References: 

''Contra.ctt,* § 1-201. 
"Good faith". §§ 1-201; 2-lllll. 

VIRGINIA A.'<NOTATIONS 

Prior Statutes: None. 

Comment: Under Virginia la,v the buyer under a contract on approval must act 
in good faith in determining whether he approves or disapproves of the goods. 
Virginia-Ca:rolina Chemieal Co. v. Carpenter & Co., 99 \ta.. 292, 38 S.E. 143 
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(1901); Carpenter & Co. v. Virginia-Carolina Chemical Co., 98 Va. 117, 35 S.E. 
358 (1900). This section may continue the rule of these cases, which is not other­
wise expressly covered in tbe UCC. See VIRGINU ANNOTATIONS to UCC 
2-327. 

Under Virginia law the buyer must act in good faith in order to obtain a good 
title to goods. Peshine v. Shepperson, 68 Va. (17 Gratt.) 472 (1867). See 
VIRGINIA ANNOTATIONS to UCC 2-103 and 2-403. 

§ 1-204. Time; Reasonable Time; "Seasonably". (1) Whenever this 
Act requires any action to be takim within a reasonable time, any time 
which is not manifestly unreasonable may be fixed by agreement. 

(2) What is a reasonable time for taking any action depends on the 
nature, purpose and circumstances of such action. 

(3) An action is taken "seasonably" when it is taken at or within the 
time agreed or if no time is agreed at or witbin a reasonable time. 

COl\IME~T: Prior Uniform Statutory Provision: ~one. 

Purposes: 1. Subsection (1) recognizes that nothing is .stronger evidence of a 
reasonable time than the fixing of such time by :i. fair agreement between the 
parties, However. provision is made for disregarding a clause which whether by 
inadvertence or overreaching fixes a time so unreasonable that it amounts to 
eliruinating all remedy under the contract. The parties are not required to fix 
the most reasonable time but may fix any ti-rne v,rhich is not obviously unfair as 
judged by the time of contxaeting. 

2. Under the section. the agreement whieh fixes the time need not be part of the 
main agreement, but may occur separately. Notice also that under the definition of 
"agreement" (§ 1-201) the circumstances of the transaction, including course of 
dealing or usages of trade or course of performance 1nay be material. On the 
question what is a reasonable time these matters will often he important. 

Definitional Cross Reference: 

"Agreement". § 1~201. 

vmGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 1·205. Course of Dealing and Usage of Tmde. (1) A course of deal­
ing is a sequence of previous conduct between the parties to a particular 
transaction which is fairly to be regarded as establishing a common basis 
of understanding for interpreting their expressions and otber conduct. 

(2) A usage of trade is any practice or method of dealing having such 
regularity of observance in a place, vocation or trade as to justify an ex· 
pectatlon that it will be observed with respect to the transaction in ques· 
tion. The existence and scope of such a usage are to be proved as facts. 
If it is established that such a usage is embodied in a written trade code or 
similar writing the interpretation of the writing is for the court. 

(S} A course of dealing between parties and any usage of trade in the 
vocation or trade in which they are engaged or of which they are or should 
be aware give particular meaning to and supplement or qualify terms of an 
agreement. 

( 4) The express terms of an agreement and an applicable course of 
dealing or usage of trade shall be construed wherever reasonable as con­
sistent with each other; but when such construction is unreasonable ex­
press terms control both course of dealing and usage of trade and course 
of dealing controls usage of trade. 

(5) An ap:,licable usage of trade in the place where any part of per-
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formance is to occur shall be used in interpreting the agreement as to that 
part of the performance. 

(6) Evidence of a relevant usage of trade offered by one party is not 
admissible unless and until he has given the other party such notice as 
the court finds sufficient to prevent unfair surprise to the latter. 

COMMENT: Prior Uniform Statutory Provision: No such general provision but 
see §§ 9(1), 15(5), 18(2), and 71, Uniform Sales Act. 

Purposes: This section makes it clear that: 

This Act rejects both the "lay-dictionary" and the "conveyancer's" reading of a 
commercial agreement. Instead the meaning of the agreement of the parties is 
to be determined by the 1anguage used by them and by their action, read and 
interpreted in the light of commercial practices and other surrounding circum­
stances. The measure and background for interpretation are set by the com­
mercial context which may explain and supplement even the language of a formal 
or final writing. 

2. Course of dealing under subsection (1) is restricted, literally, to a sequence of 
conduct between the parties previous to the agreement. However, the provisions 
of the Act on course of performance make it clear that a sequence of conduct 
after or under the agreement may have equivalent meaning. (§ 2-208.) 

3. "Course of dealing" may enter the agreement either by explicit provisions 
of the. agreement or by tacit recognition. 

4. This Act deals with "usage of trade" as a factor in reaching the commercial 
meaning of the agreement which the parties have made. The language used is to 
be interpreted as meaning what it may fairly be expected to mean to parties 
involved in the particular commercial transaction in a given locality or in a giv.en 
vocation or trade. By adopting in this context the term "usage of trade" this Act 
expresses its intent to reject those cases which see evidence of "custom" as 
representing an effort to displace or negate "established rules of law". A distinc­
tion is to be drawn between mandatory roles of law such as the Statute of 
Frauds provisions of Article 2 on Sales whose very office is to control and restrict 
the actions of the parties, and which cannot be abrogated by agreement, or by a 
usage of trade, and those rules of law (such as those in Part 3 of Article 2 on 
Sales). which fill in points which the parties have not considered and in fact agreed 
upon. The latter rules hold "unless otherwise agreed" but yield to the contrary 
agreement of the parties. Part of the agreement of the parties to which such 
rules yield is to be sought for in the usages of trade which furnish the background 
and give particular meaning to the language used, and are the framework of 
common understanding controlling any general rules of law which hold only when 
there is no such understanding. 

5. A usage of trade under subsection (2) must have the "regularity of observ· 
ance" specified. The ancient English tests for "custom" are abandoned in this 
connection. Therefore, it is not required that a usage of trade be "ancient or 
immemorial'', "universal" or the like. Under the requirement of subsection (2) 
full recognition is thus available for new usages and for usages currently observed 
by the great majority of decent dealers, even though dissidents ready to cut 
comers do not agree. There is room also for proper recognition of usage agreed 
upon by merchants in trade codes. 

6. The policy of this Act controlling explicit unconscionable contracts and clauses 
(§§ 1·203, 2·302) applies to implicit clauses which rest on usage of trade and 
carries forward the policy underlying the ancient requirement that a custom or 
usage must be "reasonable''. However, the emphasis is shifted. The very fact of 
commercial acceptance makes out a prirna facie case that the usage is reasonable, 
and the burden is no longer on the usage to establish itself as being reasonable. 
But the anciently established policing of usage by the courts is continued to the 
extent necessary to cope with the situation arising if an unconscionable or dis­
honest practice should become standard. 

7, Subsection (3), giving the prescribed effect to usages of which the parties "are 
or should be aware", reinforces the provision of subsection (2) requiring not 
universality but only the described "regularity of observance,, of the practice or 
method. This subsection also reinforces the point of subsection (2) that such 
usages may be either general to trade or parj;icular to a special branch of trade, 
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8. ~4..lthough the terms in which this Act defines "agreement" include th~ elemen~ 
of course of dealing and usage of trade, the fact that express reference 1s made in 
some sections to those elements is not to be construed as carrying a contrary 
intent or implication elsewhere. Compare § 1-102(4). 

9. In cases of a well established line of usage varying from the general rule~ of 
this .. -c\.ct where the precise amount of the variation has not been worked out into 
a single· standard, the party relying on the usage is entitled, in any event, to the 
minimum variation demonstrated. The whole is not to be disregarded because no 
particular line of deta.il has been established. In case a dominant pattern has 
been fairly evidenced, the party relying on the usage is entitled under this 
section to go to the trier of fact on the question of whether such dominant pattern 
has been incorporated into the agreement. 

10. Subsection (6) is intended to insure that this Act's liberal recognition of the 
needs of commerce in regard to usage of trade shall not be made into an instru­
ment of abuse. 

Cross References: 

Point 1: §§ 1-203, 2-104 and 2-202. 
Point 2: § 2-208. 
Point 4: § 2-201 and Part 3 of Article 2. 
Point 6: §§ 1-203 and 2-302. 
Point 8: §§ 1-102 and 1-201. 
Point 9: § 2-204(3). 

Definitional Cross References: 

'\\.greement". § 1-201. 
"Contract". § 1-201. 
"Party". § 1-201. 
"Term". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: This section is in accord with Virginia law as to what constitutes a 
course of dealing binding on the parties. Arkla Lumber and 1tianufacturing Co. 
v. West Virginia Timber Co., 146 Va. 641, 649-52, 132 S.E. 840 (1926); Walker v. 
Gateway Milling Co .• 121 Va. 217, 221-25, 92 S.E. 826 (1917); Ragland & Co. v. 
Butler, 59 Va. (18 Gratt.) 323, 335-36 (1868). See also VIRGINIA ANNOTA­
TIONS to UCC 2-208. 

§ 1-206. Statute of Frauds for Kinds of Personal Property Not Other­
wise Covered. (1) Except in the cases described in subsection (2) of this 
section a contract for the sale of personal property is not enforceable by 
way of action or defense beyond five thousand dollars in amount or value 
of remedy unless there is some writing which indicates that a contract for 
sale has been made between the parties at a defined or stated price, reason­
ably identifies the subject matter, and is signed by the party against whom 
enforcement is sought or by his authorized agent. 

(2) Subsection (1) of this section does not apply to contracts for the 
sale of goods (§ 2-201) nor of securities (§ 8-319) nor to security agree­
ments (§ 9-203). 

COl\:ll\fENT: Prior Uniform Statutory Provision: § 4, Uniform Sales Act (which 
was based on § 17 of the Statute of 29 Charles II). 

Changes: Completely rewritten by this and other sections. 

Purposes: To fill the ga-p left by the Statute of Frauds provisions for goods ( § 
2-201), securities (§ 8-319), and security interests (§ 9-203). The Uniform Sales 
• .\_ct covered the sale of "choses in action''; the principal gap relates to sale of the 
11general intangibles" defined in -~rticle 9 (§ 9-106) and to transactions excluded 
from Article 9 by § 9-104. Typical are the sale of bilateral contra.cts1 royalty 

62 



rights or the like. The informality normal to such transactions is recognized by 
lifting the limit for oral transactions to $5,000. In such transactions there is often 
no standard of practice by which to judge, and values can rise or drop without 
warning; troubling abuses are avoided when the dollar limit is exceeded by re­
quiring that the subject-matter be reasonably identified in a signed writing which 
indicates that a contract for sale has been made at a defined or stated price. 

Definitional Cross References: 

"Action". § 1-201. 
"Agreement". § 1-201. 
"Contract". § 1-201. 
"Contract for sale". § 2-106. 
"Goods". § 2-105. 
''Party". § 1-201. 
usale". § 2-106. 
''Signed". § 1-201. 
"Writing". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: This section changes Virginia la,v by imposing a statute of frauds on 
contracts for the sale of personal property. 

§ 1-207. Performance or Acceptance Under Reservation of Rights. A 
party who with explicit reservation of rights performs or promises per­
formance or assents to performance in a manner demanded or offered by 
the other party does not thereby prejudice the rights reserved. Such words 
as "without prejudice", "under protest" or the like are sufficient. 

COMI\IENT: Prior l,Tniform Statutory Provision: None. 

Purposes: 1~ This section provides machinery for the continuation of performance 
along the lines contemplated by the contract despite a pending dispute, by adopt­
ing the mercantile device of going ahead with delivery, acceptance, or payment 
"without prejudice," "under protest/' "under reserve," "with reservation of all our 
rights," and the like. All of these phrases completely reserve all rights within the 
meaning of this section. The section therefore contemplates that limited as well 
as general reservations and acceptance by a party may be made "subject to 
satisfaction of our purchaser," "subject to acceptance by our customers," or 
the like. 

2. This section does not add any new requirement of language of reservation 
where not already required by law, but merely provides a specific measure on 
which a party can rely as he makes or concurs in any interim adjustment in the 
course of performance. It does not affect or impair the provisions of this Act such 
as those under which the buyer's remedies for defect survive acceptance without 
being expressly claimed if notice of the defects is given within a reasonable time. 
Nor does it disturb the policy of those cases which restrict the effect of a waiver 
of a defect to reasonable limits under the circumstances, even though no such 
reserv.ation is expressed. 

The section is not addressed to the creation or loss of remedies in the ordinary 
course of performance but rather to a method of procedure where one party is 
claiming as of right something which the other feels to be unwarranted. 

Cross Reference: 

§ 2-607. 

Definitional Cross References: 

'
1Party". § 1-201.. 

"Rights". § 1-201.. 
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VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 1-208. Option to Accelerate at Will. A term providing that one party 
or his successor in interest may accelerate payment or performance or re­
quire collateral or additional collateral "at will" or "when he deems himself 
insecu1·e" or in ,vords of similar import sl1all be construed to mean tl1at he 
shall have power to do so only if he in good faith believes that the prospect 
of paymcnt or performance is impaired. The burden of establishing lack 
of good faith is on the party against whom the powe1- has been exercised. 

CO::\l~IENT: Prior Uniform Statutory Pro,ision: None. 

Purposes: The increased use of acceleration c!nuses either in the case of sales on 
credit or in time paper or in security transactions has led to some confusion in 
f,_e cases as to the effect to be given to a clause which seemingly grants the 
povs'er of an acceleration at the whim and caprice of one party. This Section 
is intended to make clear that despite language which can be so construed and 
,vhich further n1ight be held to make the agreement void as against public policy 
or 1:0 make the contract illusory or too indefinite for enforcement, the clause means 
that the option is to be exercised only in the good faith belief that the prospect 
of payment or performance is impaired. 

Obviously this section has no application to demand instruments or obligations 
whose very nature permits call at any time with or without reason. This section 
applies only to an agreement or to paper which in the first instance is payable at 
a future date. 

Definitional Cross References: 

"Burden of establishing". § 1-201. 
"Good faith". § 1-201. 
"Party". § 1-201. 
''Term". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 
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SALES 

PART 1 

SHORT TITLE, GENERAL CONSTRUCTION AND 

SlJBJECT MATTER 

§ 2-101. Short Title. This Article shall be known and may be cited 
as Uniform Commercial Code-Sales. 

CO}'I'l\fENT: This }..rticle is a eotnulete ~evision and modernization of t,he Uniform 
Sales Act which \Vas prom:llgated Dy :he National Conference of Commissioners on 
Uniform State Laws in 1906 and has been adopted in 34 states and Alaskal the Di&­
trict of Columbia and Hawaii. 

The coverage of the present Article is rnuch more extensive than that of the old 
Sales Act and extends to the various bodies of case law which have been developed 
both outside of and under the latter. 

The- arrangement of the present Article is in terms of contract for sale and the 
various steps of its performance. The legal consequences are stated as following di­
xectly from the contract and action taken under it v.'lthout resorting to the idea of 
when property or title passed or was to pru:is as being the determining factor. 
The purpose is to avoid ma.king practical issues between practical men turn 
upon the location of an intangible something, the passing of which no man can 
prove by evidence and to .substitute for such abstractions proof of words and 
actions of a. tangible character. 

VffiGINIA A.'!NOTATIONS 

Prior Statutes: None. 

Comment: Since Virginia never adopted the Uniform Sales ~.\ct, there is no com~ 
prehensi v-e statutory treatment of the 1aw of sales, which \vould be :replaced by 
this A.rticle. At the most, there are about ten sUitutory sections and rules of court 
in Virginia that are related to this Article. 

Virginia sales law is to be found in some 214 sales cases decided "by the Supreme 
Court of Appeals between 1799 and the :present. Article 2 provides systematiza­
tion of this case Iaw. The UCC makes only a few changes in sales law as it has 
been generally understood in Virginia. 

§ 2-102. Scope; Certain Security and Other Ti-,msactions Excluded 
From This Article. Unless the context otherwise requires, this Article 
applies to transactions ln goods; it does not apply to any transaction which 
although in the form of an unconditional contract to sell or present sale 
is intended to operate only as a security transaction nor does this Article 
impair or repeal any statute regulating sales to consumers, farmers or 
other specified classes of buyers. 

COM.l\lENT: Prior Uniform Statutory Provision: § 75, Uniform Sales ~4.ct. 

Chmges: § 75 has been rephrased. 

Purposes of Changes and New l!ntter: To make it clear that: 

The -1Uticle leaves substantially unaffected the law relating' to purchase money 
security such as conditional sale or chattel mortgage though it regulates the 
general .sales aspects of such transactions. "Security tran~action" :is used in 
the so.me sense a-, in the Article on Secured Transactions (~:\.rticle 9). 
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Cross R.~ference: 

Article 9. 

Definitional Cross References: 

"Contract". § 1-201. 
"Contract for sale". § 2-106. 
"Present sale". § 2~106. 
"Sale". § 2wl06. 

VIRGli'HA ANNOTATIONS 

Prior Statutes: None. 

§ 2-103. Definitions and Index of Definitions. (1) In this Article un­
less the context otherwise reqwres 

(a) "Buyer" means a person who buys or contracts to buy goods. 

(b) "Good faith" in the case of a merchant means honesty in fact 
and the observance of reasonable commercial standards of fair dealing in 
the trade. 

( c) "Receipt" of goods means taking physical possession of them. 

( d) "Seller" means a person who sells or contracts to sell goods. 

(2) Other definitions applying to this Article or to specified Parts 
thereof, and the sections in which they appear are: 

"Acceptance". § 2-606. 
"Banker's credit". § 2-325. 
"Between merchants". § 2-104. 
"Cancellation". § 2-106(4). 
"Commercial unit". § 2-105. 
"Confirmed credit". § 2-325. 
"Conforming to contract". § 2-106. 
"Contract for sale". § 2-106. 
"Cover". § 2-712. 
"Entrusting". § 2-403. 
"Financing agency". § 2-104. 
"Future goods". § 2-105. 
"Goods". § 2-105. 
"Identification". § 2-501. 
"Installment contract". § 2-612. 
"Letter of credit". § 2-325. 
"Lot". § 2-105. 
"Merchant". § 2-104. 
"Overseas". § 2-323. 
"Person in position of seller". § 2-707. 
"Present sale". § 2-106. 
"Sale". § 2-106. 
"Sale on approval". § 2-326. 
"Sale or return". § 2-326. 
"Termination". § 2-106. 

(3) The following definitions in other Articles apply to this Article: 

"Check". § 3-104. 
"Consignee". § 7-102. 
"Consignor". § 7-102. 
"Consumer goods". § 9-109. 
"Dishonor". § 3-507. 
"Draft". § 3-104. 

66 



( 4) In addition Article 1 contains general definitions and principles 
of construction and interpretation applicable throughout this Article. 

COMMENT: Prior Uniform Statutory Provision: Subsection (1): § 76, Uniform 
Sales Act. 

Changes: The definition of "buyer" and "seller" have been slightly rephrased, the 
reference in § 76 of the prior Act to "any legal successor in interest of such per­
son" being omitted. The definition of ''receipt" is new. 

Purposes of Changes and New- l\Iatter: 1. The phrase "any legal successor in 
interest of such person" has been eliminated since § 2-210 of this Article, which 
li1nits some types of delegation of performance on assignment of a sales con­
tract, makes it clear that not every such successor can be safely included in the 
definition. In every ordinary case, however, such successors are as of course in­
cluded. 

2. "Receipt" must be distinguished from delivery particularly in regard to the 
problems arising out of shipment of goods, whether or not the contract calls for 
making delivery by way of documents of title, since the seller may frequently 
fulfill his obligations to udeliver" even though the buyer may never "receive" the 
goods. Delivery with respect to documents of title is defined in Article 1 and 
requires transfer of physical delivery. Otherwise the many divergent incidents 
of delivery are handled incident by incident. 

Cross References: 

Point 1: See § 2-210 and Comment thereon. 
Point 2: § 1-201. 

Definitional Cross Reference: 
14 Person". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 2-104. Definitions: ''Merchant"; "Between Merchants"; "Financing 
Agency". (1) "Merchant" means a person who deals in goods of the kind 
or otherwise by his occupation holds himself out as having knowledge or 
skill peculiar to the practices or goods involved in the transaction or to 
whom such knowledge or skill may be attributed by his employment of an 
agent or broker or other intermediary who by his occupation holds him­
self out as having such knowledge or skill. 

(2) "Financing agency" means a bank, finance company or other per­
son who in the ordinary course of business makes advances against goods 
or documents of title or who by arrangement with either the seller or the 
buyer intervenes in ordinary course to make or collect payment due or 
claimed under the contract for sale, as by purchasing or paying the seller's 
draft or making advances against it or by merely taking it for collection 
whether or not documents of title accompany the draft. "Financing 
agency" includes also a bank or other person who similarly intervenes be­
tween persons who are in the position of seller and buyer in respect to the 
goods (§ 2-707). 

(3) "Between merchants" means in any transaction with respect to 
which both parties are chargeable with the knowledge or skill of mer­
chants. 

C03'13-'l~NT: Prior Uniform Statutory Provision: None. But see §§ 15 (2), (5), 
l(i(cJ, 4o (2) and 71, l:niform Sales A .. ct, and§§ 35 and 37, Uniform Bills of Lading 
).._ct for examples of the policy expressly provided for in this Article. 
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Purposes; 1. This Article assun1es that transactions between professional.$ in a 
givRn field require special and clear rules which may not apply to a casual or 
inexperienced seller or buyer. It thus adopts a poi.icy of expressly stating rules 
applicable 11 between merchants" and 11as against a ruerehant", wherever they 
are needed instead of ma king thero depend '1pon the cireum.stances of eac.li case 
as in the statutes cited above. ThU:l section lays the foundation o:f this Policy by 
defining those who a:re to be '!:'egarded as professionals or '1merchantsn and by 
stating when a transaction is deemed to be "between merchants'\ 

2, The term '1merehant" as defined here roots: in the '"law merchant'' concept 
of a professional in business. The professional status under the definition may 
be based upon specialized knowledge as to the goods, specialized knowledge as 
to business practices, or specialized knowledge as to both and which kind of 
specialized Irno,v1eclge may he sufficient to establlsh the merchant status is indi~ 
cated by the nature of the provisions. 

T::e special provisions as to merchants appear only in this Art!cle and they are 
of three kinds, §§ 2-201(2), 2~206, 2~207 and 2M209 dealing with the statute of 
frauds, :5.rm offers, confirmatory memoranda and modifica~ion rest on nonnal 
business practices which are or ought to be typical of and familiar to any person 
in business. For purposes of these sections almost every person in business 
would, therefore) De deemed to be a "merehant" under the language ;;who ... by 
his o:cupation. holds hi?tsel:f out as 1:a:ving ~owledge or s~ll ,pe.cuµar ~o the 
practices ... involved 1n the transaction , ." s1nce the practices u:.vorved 1n the 
transaction are non-specialized business :practices such as answering mail. In 
this type of :r: ,·-"'~rision, banks or even universities) for example, well may be 
11 me:rchants." B-.:n: even these sections only apply to a merchant in his mercantile 
capacityj a lawj-er or bank president buying fishing tackle for his ov.-n use is 
not a merchant. 

On the other hand, in § 2-314 on the warranty of merchantability, sueh v.·arranty 
is implied only "if the seller is a merchant with :respect to goods of that kind." 
Obviously this qualification restricts the implied warranty to a much smaller group 
than everyone wbo is engaged in business and requires a professional status as 
to particular kinds of goods. The exception .in § 2-402(2) for retention of posses­
sion by a me-rchant-seUer falls in the same class; as does § 2-403(2) on entrust­
ing of possession to a merchant 1'who deals in goods of that kind". 

-A. third group of sections includes 2-103(1) (b), which _pro'Vides that in the case 
of a merchant ug-ood faith" ineludes obserranee of reasonable commereia.l stan­
dards of fai:r d,:<illng in the trade; 2-327(l)(c), 2-603 and 2-6061 dealing with 
responsibilities r1C merchant buyers to follow seller's instrue:tions. etc.; 2-509 on 
risk of loss, and :!-:}09 on adequate assurru1ce of perlormanee. Th.is group of sec­
tions applies to persons who are merchants nnder either the upraetiees» or the 
'
1 goods0 aspet;t of the definition of merchant. 

3. The ~•or to whom such knowledge or skill may be attributed by his employ­
ment of an agent or broke?' ... " clause of the definition of mu-ch.a.nt means 
that even persons such as universities, for example, can come within the defini­
tion of me!'Chant if they have regular purchasing departments or businass per­
sor;nel who are familiar with business _practices and who a.ra equipped to take 
any action :required.. 

Cross References: 

Point 1: See §§ 1-102 and 1-203. 
Point 2: See §§ 2-314, 2-315 and 2-320 to 2-325, of this Article, and Article 9. 

Definitional Cross References: 

"Bank". § 1-201. 
"Buyer''. { 2-103 • 
.icontraet :tor sale". § 2-106. 
"Document of title". § 1-201. 
"Di:aft". § 3-104. 
"Goods". § 2-105. 
"Person". § 1-201. 
"Purchase". § 1~201. 
"'Seller"'. § 24 103. 
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VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: By imposing different standards upon merchants than upon casual 
buyers or sellers in specified situations, the UCC changes the law of Virginia. 

§ 2-105. Definitions: Transferability; "Goods"; "Future" Goods; 
"Lot"; "Commercial Unit". (1) "Goods" means all things (including 
specially manufactured goods) which are movable at the time of identifi­
cation to the contract for sale other than the money in which the price is 
to be paid, investment securities (Article 8) and things in action. "Goods" 
also includes the unborn young of animals and growing crops and other 
identified things attached to realty as described in the section on goods to 
be severed from realty ( § 2-107). 

(2) Goods must be both existing and identified before any interest 
in them can pass. Goods which are not both existing and identified are 
"future" goods. A purported present sale of future goods or of any interest 
therein operates as a contract to sell. 

(3) There may be a sale of a part interest in existing identified goods. 

(4) An undivided share in an identified bulk of fungible goods is suf­
ficiently identified to be sold although the quantity of the bulk is not deter­
mined. Any agreed proportion of such a bulk or any quantity thereof 
agreed upon by number, weight or other measure may to the extent of 
the seller's interest in the bulk be sold to the buyer who then becomes an 
owner in common. ~ 

(5) "Lot" means a parcel or a single article which is the subject 
matter of a separate sale or delivery, whether or not it is sufficient to 
perform the contract. 

(6) "Commercial unit" means such a unit of goods as by commercial 
usage is a single whole for purposes of sale and division of which material­
ly impairs its character or value on the market or in use. A commercial 
unit may be a single article (as a machine) or a set of articles (as a suite 
of furniture or an assortment of sizes) or a quantity (as a bale, gross, or 
carload) or any other unit treated in use or in the relevant market as a 
single whole. 

COMMENT: Prior Uniform Statutory Provision: Subsections (1), (2), (3) and (4) 
-§§ 5, 6 and 76, Uniform Sales Act; Subsections (5) and (6)-none. 

Changes: Rewritten. 

Pu.rposes of Changes and New Matter: 1. Subsection (1) on "goodsn: The 
phraseology of the prior uniform statutory provision has been changed so that: 

The definition of goods is based on the concept of movability and the term "chat­
tels personal" is not used. It is not intended to deal with things which are not 
fairly identifiable as movables before the contract is performed. 

Growing crops are included within the definition of goods since they are fre­
quently intended for sale. The concept of "industrial" growing crops has been 
abandoned, for under modern practices fruit, perennial hay, nursery stock and 
the like must be brought within the scope of this Article. The young of animals 
are also included expressly in this definition since they, too, are frequently in­
tended for sale and may be contracted for before birth. The period of gestation 
of domestic animals is such that the provisions of the section on identification 
can apply as in the case of crops to be planted. The reason of this definition also 
leads to the inclusion of a wool crop or the like as "goods" subject to identifica­
tion under this Article. 
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The exclusion of "money in which the price is to be paid11 :from the definition of 
goods does not mean that foreign currency which is mcluded in the definition oi 
money may not he the subject matter of a sales transaction. Goods is intended 
to cover the sale of money when money is being treated as a commodity but not 
to include it when money is the medium of payrnent. 

As :o contracts to sell timber, minerals, or structures to be ren1oved from the 
land § 2-107(1} (Goods to be severed from Realty: recording) controls. 

The use of the word "fixtures" is avoided in view of the dive:tl:lity of definitions 
of that term. This Artiele in including within its scope "things attached to 
realty'' adds the further test that they must be capable of severance without 
material harm thereto. As betv,een the parties any identified things which fall 
within that def..nition become Hgoods" upon the ma.king of the contract for sa1e. 
"Tr:vestment securities" are expressly excluded f:rom the coverage of this Article. 

It is not intended by this exclusion. however, to prevent the application of a par­
ticular section of this Article by analogy to secu:ri:ies (as was done with the 
Original Sales ~'1.ct in }\ .. gar v, Orda, 264 N.Y. 248, 190 N.E. 479, 99 A.L.R. 269 
(19~4)) v.•11en tJ1e reason of tha.t section makes such application sensible and the 
situation involved is not covered by the Article of this Act dealing specifically 
w-itJ1 such securities (Article 8). 

2. References to the fact that n. contract for sale can extend to future or cQn­
~ingent goods. and that ownership in common follows tJ1e sale of a part intere;;:t 
have been omitted here as obvious without need for expression: hence no in­
ference to negate these principies should be drawn from their oniission. 

3. Subsection {4) does not touch the question of how fa:r an appropriation of 
a bulk of fungible goods may or may not satisfy the contract for sale. 

4. Subsections (5) and (6) on ''lot" and ''commercial unit" are introduced to aid 
in the phr:.i.sing of later sections. 

5. The question of when an identification of goods takes piace is determined by 
the pro::rvision.s of § 2-501 and all that this section says is what 1..-inru! of goods 
may he tJ1e subject of a sale. 

Cross References: 

Point 1; §§ 2-1071 2-201, 2-501 and Article 8. 
Point 5: § 2-501. 
See also § 1~201. 

Definitional Cross References: 

"Buyer''. § 2-103~ 
"Contractn, § 1-201. 
"Contract for sale". § 2-106. 
"Fungible'', § 1-201. 
":\!oney". § 1-201. 
"Prese11t sale". § 2-106. 
"Sale". § 2-106. 
;;Seller". § 2-10,3. 

VIRGINIA A!<NOTATIONS 

Prior Statutes: None. 

Comment: Since 'Virginia never adopted t11e Uniform Sales _,\ct, there has been 
little reason to decide ,vrl,ether a particular sale constitiltes a sale of goods o:r a 
sale of something else, This decision is important under the UCC, For example, 
the narrow definition of goods in 2-105(1) excludes actions by buyers or sellers for 
breach of contract to sell investment securities1 Lynch v. Highfield, 146 \'Ta. 488, 
499~500, 131 S.E. 810 (19!!6) 1 choses in action, Hughes v. Burwell, 113 Va. 598. 
75 S.E. 230 (1912) or a business, Pinsky v. Kleinman, 198 Va. 360, 94 S.E. 2d 267 
(1956), from the remedies provided by Article 2. 

§ 2-106. Definitions: "Contract"; "Agreement"; "Contract for Sale"; 
"Sale"; hPresent Sale"; ''Conforming" to Contract; ~'Termination"; "Can" 
cellation". (1) In this Article unless the context otherwise requires "con­
tract" and "agreement" are limited to those relating to the present or fu. 
ture sale of goods. "Contract for sale" includes both a present sale of goods 
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and a contract to sell goods at a future time. A "sale" consists in the 
passing of title from the seller to the buyer for a price ( § 2-401). A 
"present sale" means a sale which is accomplished by the making of the 
contract. 

(2) Goods or conduct including any part of a performance are "con­
forming" or conform to the contract when they are in accordance with the 
obligations under the contract. 

(3) "Termination" occurs when either party pursuant to a power 
created by agreement or law puts an end to the contract otherwise than 
for its breach. On "termination" all obligations which are still executory 
on both sides are discharged but any right based on prior breach or per­
formance survives. 

( 4) "Cancellation" occurs when either party puts an end to the con­
tract for breach by the other and its effect is the same as that of "termina­
tion" except that the cancelling party also retains any remedy for breach 
of the whole contract or any unperformed balance. 

COI\'Il\1ENT: Prior Uniform Statutory Provision: Subsection (1)-§ 1 (1) and (2), 
Uniform Sales Act; Subsection (2)-none, but subsection generally continues pol­
icy of §§ 11, 44 and 69, Uniform Sales Act; Subsections (3) and (4)-none. 

Changes: Completely rewritten. 

Purposes of Changes and New l\1atter: 1. Subsection (1) :"Contract for sale" is 
used as a general concept throughout this A.rticle, but the rights of the parties 
do not vary according to whether the transaction is a present sale or a contract 
to sell unless the Article expressly so provides. 

2. Subsection (2): It is in general intended to continue the policy of requiring 
exact performance by the seller of his obligations as a condition to his right 
to require acceptance. However, the seller is in part safeguarded against sur­
prise as a result of sudden technicality on the buyer's part by the provisions of 
§ 2-508 on seller's cure of improper tender or delivery. Moreover usage of trade 
frequently permits commercial leeways in performance and the language of the 
agreement itself must be read in the light of such custom or usage and also, prior 
course of dealing, and in a long term contract, the course of performance. 

3. Subsections (3) and ( 4): These subsections are intended to make clear the 
distinction carried forward throughout this • .\.rticle between termination and 
cancellation. 

Cross References: 

Point 2: §§ 1-203, 1-205, 2-208 and 2-508. 

Definitional Cross References: 
11 Agreement". § 1-201. 
"Buyer". § 2-103. 
"Contract". § 1-201. 
11 Goods". § 2-105. 
"Party". § 1-201. 
"Remedy". § 1-201. 
"Rights". § 1-201. 
"Seller". § 2-103. 

VIRGINIA ANNOTATIONS 

Prior Statotes: None. 

§ 2-107. Goods to Be Severed From Realty: Recording. (1) A con­
tract for the sale of timber, minerals or the like or a structure or its ma­
terials to be removed from realty is a contract for the sale of goods within 
this Article if they are to be severed by the seller but until severance a 
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purported present sale thereof which is not effective as a transfer of an 
interest in land is effective only as a contract to sell. 

(2) A contract for the sale apart from the land of growing crops or 
other things attached to realty and capable of severance without material 
harm thereto but not described in subsection (1) is a contract for the sale 
of goods within this Article whether the subject matter is to be severed 
by the buyer or by the seller even though it forms part of the realty at the 
time of contracting, and the parties can by identification effect a present 
sale before severance. 

(3) The provisions of this section are subject to any third party 
rights provided by the law relating to realty records, and the contract for 
sale may be executed and recorded as a document transfeITing an interest 
in land and shall then constitute notice to third parties of the buyer's 
rights under the contract for sale. 

C03IJIENT: Prior Uniform Statutory Provision; See § 76, Uniform Sales Act on 
pt)or policy; § 7i Uniform Conriitional Sales Act. 

Purposes: 1. Sub-section (1). Notice that this subse<!tion applies only if the 
timber, minerals or structures Hare to be severed by the seller". If the huyer is 
to sever, such transactions are considered contraet.<; afl:ecting land and all prob~ 
letns of the Statute of Frauds and of the recording of land rights apply to them. 
Thc,refore, the Statute of Frauds section of this ~'1.rlicle does not app!Y to such 
contracts though they must conform to the .Statute o:f Ii'rauds affecting the trans~ 
:fer of interests in land. 

2. Subsection (2). ''Things attached'1 to the reo.lty which can be severed with­
out material harm are goods within this .A.rtide regardless of who is to effect 
the severance. 'l'he word "fixtures" has been avoided because -0f the diverse defi­
nitf.ons of this term 1 the test of "severance ,vitho".lt material harmu being sub~ 
stituted. 

The provision in subsection {3) for reeording such contracts is withi:1 the pur­
view of thi::, Article since it is a means of oreser\1ng the buyer's rights under 
the eontract oi sale. ~ 

3. The security phases of things attached to or to become attac.I1ed to realty are 
dea:t ,vith in tlle .,,\rticle on Secured Transactions (Article 9) and it is to be noted 
that the definition of goods in that Article <liffers fi:om the definlti.on of goods in 
this ,i~_rticle. 

Cross Refe:ren.:es: 

Point 1: § 2-201. 
Point 2: § 2-105. 
Point 3: Article.s 9 and 9-105. 

Definitional Cross References: 

"Buyer". § 2-103. 
1'Contraet". § 1-201. 
"Contract for sale''. § ~-106. 
"Goods". § 2~105. 
"Party''. § 1-201. 
''Present sale'\ § 2-106. 
''R:crhts'1• § 1-201. 
··Seller". § 2-103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1S5Ut § 11-2 {Statute of Frauds) and Code 1950, §§ 59~ 
200 through 59-213 (Timber Brands). 

Comment: Under Virginia !aw1 when standing timber sold is to he severed within 
a reasonable tin1e by either the buyer or seller the trans;;.ction is not within :he 
stntute of frauds provision relating to tr:insfers of interests in land. Va. Code 
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11-2(6), as interpreted by Hurricane Lumber Co. Y. Lowe, 110 Va. 380, 383, 66 
S.E. 66 (1909). Since Virginia has no statute of frauds provision relating to the 
sale of goods, the transaction need not be reduced to \Vriting. But see Stuart v. 
Pennis, 91 Va. 688, 689-91, 22 S.E. 509 (1895) (buyer had right to let timber stand 
for 3 years). The UCC provides that if the seller is to sever at any time, a sale of 
standing timber is within the scope of ~'\.rticle 2 and thus subject to the statute of 
frauds provision relating to the sale of goods. 2-201. The net effect of this is to 
reduce the scope of the statute of frauds provision relating to interests in land 
when the seller is to sever but to increase the requirement of a writing by bringing 
these transactions ,vithin the scope of i\.rticle 2. 

In Stuart v. Pennis, 91 Va. 688, 691, 22 S.E. 509 (1895), it was said that land in­
cludes everything "attached to it," a statement that would include growing crops, 
but this broad definition seems to have been limited by Hurricane Lumber Co. v. 
Lowe, 110 Va. 380, 383, 66 S.E. 66 (1909). Under UCC 2-107(2) growing crops 
are defined as goods. See also, Note, Crops-Fersonnlty or Realty in Virginia, 
39 Va. L. Rev. 1115 (1953). 

The UCC makes no provision for legislation such as Virginia's Timber Branding 
statute, Code 1950, §§ 59-200 through 59-213, and there appears to be no necessary 
conflict between the UCC and this legislation, under § 59-210 of which the branding 
of marketable tin1ber is deemed to be a change of ownership and possession. The 
statute was applied in Hurley v. Hurley, 110 Va. 31, 65 S.E. 472 (1909). Sub­
section 2-107(3) authorizes the recordation of contracts for sale under this 
section as though they involved transfers of interests in land, so as thereby to 
give third parties notice. This pro·vision would change the result in Braxton v. Bell, 
92 Va. 229, 235, 23 S.E. 289 (1895), holding that the recordation of a contract in 
regard to personal property, not required by statute to be recorded, as a nullity 
and not notice to any person, 

PART 2 

FORM, FORMATION AND READJUSTMENT 
OF CONTRACT 

§ 2-201. Formal Requirements; Statute of Frauds. (1) Except as 
otherwise provided in this section a contract for the sale of goods for the 
price of $500 or more is not enforceable by way of action or defense unless 
there is some writing sufficient to indicate that a contract for sale has been 
made between the parties and signed by the party against whom enforce­
ment is sought or by his authorized agent or broker. A writing is not in­
sufficient because it omits or incorrectly states a term agreed upon but 
the contract is not enforceable under this paragraph beyond the quantity 
of goods shown in such writing. 

(2) Between merchants if within a reasonable time a writing in con­
firmation of the contract and sufficient against the sender is received and 
the party receiving it has reason to know its contents, it satisfies the re­
quirements of subsection (1) against such party unless written notice of 
objection to its contents is given within ten days after it is received. 

(3) A contract which does not satisfy the requirements of subsection 
(1) but which is valid in other respects is enforceable 

(a) if the goods are to be specially manufactured for the buyer and 
are not suitable for sale to others in the ordinary course of the seller's 
business and the seller, before notice of repudiation is received and under 
circumstances which reasonably indicate that the goods are for the buyer, 
has made either a substantial beginning of their manufacture or commit­
ments for their procurement; or 

(b) if the party against whom enforcement is sought admits in his 
pleading, testimony or otherwise in court that a contract for sale was 
made, but the contract is not enforceable under this provision beyond the 
quantity of goods admitted; or 
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(c) with respect to goods for which payment has been made and ac­
cepted or which have been received and accepted (§ 2-606). 

COlll\fENT: Prior Uniform Statutory Pro-vision: § 4, Uniform Sales Act (which 
was based on § 17 of the Statute of 29 Charles II). 

Changes: Completely re-phrased; restricted to sale of goods. See also §§ 1-206, 
8-319 and 9-203. 

Purposes of Changes: The changed phraseology of this section is intended to 
make it clear that: 

1. The required writing need not contain all the material terms of the contract 
and such material tei·ms as are stated need not he nrecisely stated. All that is 
required is that the writing afford a basis for believillg that the offered oral evi­
dence rests on a real transaction. It may be written in lead pencil on a scratch 
pad. It need not indicate which party is the buyer and which the seller. The only 
term v.rhich must appear is the quantity term which need not be accurately stated 
but recovery is limited to the amount stated. The price, time and place of pay­
ment or delivery, the general quality of the goods, or any particular warranties 
may all be omitted. 

Special emphasis must be placed on the permissibility of omitting the price term 
in vie,v of the insistence of some courts on the express inclusion of this term 
even \\·here the parties have contracted on the basis of a published price list. 
In many valid contrncts for sale the parties do not mention the price in express 
terms, the buyer being bound to pay and the seller to accept a reasonable price 
which the trier of the fact may well be trusted to determine. Again, frequently the 
price is not mentioned since the parties have based their agreement on a price 
list or catalogue known to both of them and this list serves as an efficient 
safeguard against perjury. Finally, "market" prices and valuations that are current 
in the vicinity constitute a similar check. Thus if the price is not stated in the 
memorandum it can normally be supplied without danger of fraud. Of course if 
the "price" consists of goods rather than money the quantity of goods must be 
stated. 

Only three definite and invariable requirements as to the memorandum are made 
by this subsection. First, it must evidence a contract for the sale of goods; second, 
it must be "signed", a word ,vhich includes any authentication which identifies 
the party to be charged; and third, it must specify a quantity. 

2. "Partial perfor1nance" as a substitute for the required memorandum can vali­
date the contract only for the goods which have been accepted or for which pay­
ment has been made and accepted. 

Receipt and acceptance either of goods or of the price constitutes an unambiguous 
overt admission by boi:;h parties that a -contract actually exists. If the court can 
make a just apportionment, therefore, the agreed price of any goods actually 
delivered can be recovered without a writing or. jf the price has been paid, the 
seller can be forced to deliver an apportionable part of the goods. The overt 
actions of the parties make admissible evidence of the other terms of the con­
tract necessary to a just apportionment. This is true even though the actions of 
the parties are not in themselves inconsistent with a different transaction such 
as a consignment for resale or a mere loan of money. 

Part performance by the buyer requires the delivery of something by him that 
is accepted by the seller as such performance. Thus, part payment may be made 
by money or check, accepted by the seller. If the agreed price consists of goods 
or services, then they must also have been delivered and accepted. 

3. Between merchants, failure to answer a written confirmation of a contract 
within ten days of receipt is tantamount to a writing under subsection (2) and 
is sufficient against both parties under subsection (1). The only effect, however, 
is to take away from the party who fails to answer the defense of the Statute o:f 
Frauds; the burden of persuading the trier of fact that a contract was in fact 
made orally prior to the written confirmation is unaffected. Compare the eITect 
of a failure to reply under § 2-207. 

4. Failure to satisfy the requirements of this section does not render the con­
tract void for all purposes, but merely prei:ents it from being judicially enforced 
in favor of a party to the contract. For example, a buyer who takes possession of 
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goods as provided in an oral contract which the seller has not meanwhile re­
pudiated, is not a trespasser. Nor would the Statute of Frauds provisions of this 
section be a defense to a third person who wron.6.-fuUy induces a party to refuse 
to perform an oral contract, even though the injured party cannot maintain an 
action for damages a.gainst the party so refusing to perform. 

5. The requirement of "signing" is discussed in the comment to § 1-201. 

6. It is not necessary that the \Vriting be de!ivered to anybody. It need not be 
signed OT authenticated by both parties but it is, of course, not sufficient against 
one who has not signed it. Prior to a dispute no one can determine which party's 
signing of the memorandum rnay be necessary but from the time of contracting 
each party should he aware- that to him it is signing by the other which is 
important. 

7. If the making of a contract is admitted in court, either in a written pleading, 
by stipulation OT by oral statement be.fore the court, no additional writing is 
necessary for proteetiou against fraud. Vnder this section it is no longer possible 
to admit the contract in court and still treat the Statute as a defense. However, 
the contract is not thus eonelusively established. The admission so made by a 
party is itself evidential against him or the truth of the facts so admitted and of 
nothing more i as against the other p:arty1 it is not evidential at all. 

Cross References: 

See §§ 1-201! 2~202, 2~20'7, 2.-209 and 2~304. 

DeJinitional Cross Referenees: 
1'.4...ctionn. § 1-201. 
"Between merchants''. § 2~104. 
"Buyer". § 2-103. 
"Controct;', § 1-201. 
"Contraet of sale~•. § 2-106. 
""Goo(is". § 2-105. 
"Notice't. § 1-201. 
"Party". ij 1-201. 
"Reasoru1.b1e timen. § 1-2.04. 
"Sale". § 2-106. 
''Seller". § 2..:103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: This section provides Virginia with a statute of frauds for the sale of 
goods where none existed before. Virginia decisions under existing provisions of 
the statute of frauds have required essential terms but not the whole of contracts 
within the statute to be in writing. See -e.g., Browder v. l\iitchell; 187 Va.. 781, 785, 
48 S.E. 2d 221 (1948); Reynolds v. Dixon, 187 Va. 101, 106, 46 S.E. 2d 6 (1948). 
The -CCC :requires only that there be "some writing sufficient to indicate that a 
eont-ract for sale has been mride." Further 1 since a writing is not insufficient be­
cause it omits or incorrectly states a term agreed upon. this section will lead to 
greater liberality in the introduction of parol evidence in Virginia where uninte .. 
grated writings within the statnte of frauds are involved. Matthews v. LaPrade, 
130 Va. 408, 420, 107 S.E. 795 (1921). 

§ 2·202. Final Written Expression: Parol or Extrinsic Evidence. 
Terms with respect to which the confirmatory memoranda of the parties 
agree or which are otherwise set forth in a writing intended by the parties 
a.s a final expression of their agreement with respect to such terms as are 
included therein may not be contradicted by evidence of any prior agree­
ment or of a contemporaneous oral agreement but may be explained or 
supplemented 

(a) by course of dealing or usage of trade (§ 1-205) or by course of 
performance (§ 2-208) ; and 

(b) by evidence of consistent additional terms unless the court finds 
the writing to have been intended also as a complete and exclusive state­
ment of the terms of the agreement. 
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COltiMENT: Prior Uniform Statutory Provision: Kone. 

Purpoa:es; 1. This section den.nitely rejects: 

(a) _.uJ;y assumption that because a writing has been worked out which is final 
on some matters, it is to be taken as including all the matters agreed nponi 

(b) The premise that the language used has the meaning attributable to such 
language by rules of constr.1ction existing ID the law rather than the meaning 
v,-!1ich arises out of the commercial context in which it was used; and 

( c} The requirement that a condition precedent to the admissibility of the type 
of evidence specified in paragraph {a) is an original determ.L.--iation by the court 
that the language used is arr.biguous, 

2. Paragraph (a) makes admissible evidence of course of dealing, usage of trade 
and course of perforrcance to exp,!ain or supplement the terrr.s of aty writing 
stating the agreement of the parties in order that the true understanding of the 
parties as :o the agreement may he :reached. Such writings are to be read on the 
2.s.<:;umption that the co':lrse of prior dealings between the parties al:.d the usages 
of _trade 1-vere taken for granted ,vb.en the document was phrased. 0nle.ss care­
fuEy negated they have beeorne an element of the meaning of the w,,rds used. 
Si:n:.Ua.rly1 the course of actual performance by the :parties .is considered the best 
indication of what they intended the writing to menn. 

3, Under paragraph (bJ consistent addit:onal i:erms, not reduced to \Vl'iting, may 
be :proved unless the cou1·t -finds that the .,writing \YUS intended by both parties as 
a complete and exclusive statement of ail the terms. If the additional tern1s are 
such that, if agreed upon, they would certainly have been included in the docu­
ment in the vie,v of the court, then evidence of their alleged making must be kept 
from the trier of fact. 

Cross References: 

Point 3: §§ 1-205, 2-207, 2.il02 and 2-316. 

Definitional Cross References; 

"}, .. greed" and '"agreement''. § 1-201. 
''Course of dealing11

_ § 1-205. 
"Parties". § 1-201. 
"Ter1n". § 1~201. 
"Usage of trade". § 1-205. 
"'iVrltten" and "writingt'. § 1~201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: This section re.fleets a more liberal approach to the introduction of parol 
evidence to explain or supplement written contracts, for th-e sale of goods than 
has been followed in Virginia. The Supreme Court of .Appeals has said that 
"no rule is better aettled in this State than that extrinsic ev"idence is not admissible 
to determine the sense in which lang-,.1age is used unless the contract is ambi­
guoos.11 Mathieson Alkali Works v. Virginia Banner Coal Corp .• 147 Va. 125, 
136, 136 S.E. 673 (1927). This case held that parol evidence was inadmissible t-o 
show the "quantity" contracted for in a requirements contract. Hopkins v. LeCato, 
142 Va, 769, 779-S.3, 128 S.E. 55 (1925), held parol evidence inadmissible to show 
the time at which a deposit. to guarantee performance was to be made. Suther· 
land & C-0. v. Gibson, 117 Va. 840, 842-44, 86 S.E. 108 (1916), held parol evidence 
inadmissible to show a eustom of weighing livestock between daylight and nine 
0 1clock. Scott v. Norfolk & Western Raill'oad Co.; 90 Va. 241, 243, 17 S.E. 882 
(1893), held parol evidence inadmissible to show that a buye:r was to haul a part 
of a purchase of railroad ties. Under this section of the UCC, it would appear tba.t 
parol evidence would be admissible in these situations. 

In Richlands Flint Glass Co. v. Hiltebeitel, 92 Va. 91, 94-9'1, 22 S.E. 806 (1895), 
Virginia _permitted the introduction of parol evidence to show eustom and usage 
and a :prior course of dealing where a contraet for doing brick work did not con~ 
tain any term stating ho1v the quantity of brick was to be ascertained. See also 
Hansbrough v. Neal~ Featherston and Co., 94 Va. 7~2, 724-26, 27 S.E. 593 {1897). 
Virginia also :permits the introduction of parol evidence to show that a buy€!" 
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was induced by false and fraudulent representations of the seller's agents to 
enter into the contract, even though ·the written contract purports to embody all 
the agreements between the parties. White Sewing Machine Co. v. Gilmore Furni­
ure Co., 128 Va. 630, 637-44, 105 S.E. 134 (1920). And Virginia has construed a 
term of a conditional· sale contract providing that all conditions and agreements 
between the parties are stated therein as referring to that contract only and not 
to a prior sales contract. Transit Corp. of Norfolk v. Four Wheel Drive Auto Co., 
151 Va. 865, 873, 145 S.E. 331 (1928). A federal court, in Victor Products Corp. v. 
Yates-American Mach. Co., 54 F.2d 1062, 1063-64 (4th Cir. 1932), held that the 
parol evidence rule, as applied in Virginia, bars proof of an oral warranty that 
contradicts the terms of a conditional sale contract. These holdings are not 
changed by the UCC. 

§ 2-203. Seals Inoperative. The affixing of a seal to a writing evi­
dencing a contract for sale or an offer to buy or sell goods does not con­
stitute the writing a sealed instrument and the law. with respect to sealed 
instruments does not apply to such a contract or offer. 

COMMENT: Prior Uniform Statutory Provision: § 3, Uniform Sales Act. 

Changes: Portion pertaining to "seals" rewritten. 

Purposes of Changes: 1. This section makes it clear that every effect of the seal 
which relates to "sealed instruments,, as such is wiped out insofar as contracts 
for sale are concerned. However, the substantial effects of a seal, except e..'tien­
sion of the period of limitations, may be had by appropriate drafting as in the 
case of firm offers (see § 2-205). 

2. This section leaves untouched any aspects of a seal which relate merely to 
signatures or to authentication of execution and the like. Thus, a statute pro­
viding that a purported signature gives prima facie evidence of its own au­
thenticity or that a signature gives prima facie evidence of consideration is 
still applicable to sales transactions even though a seal may be held to be a signa­
ture within the meaning of such a statute. Similarly, the authorized affixing of 
a corporate seal bearing the corporate name to a contractual writing purporting 
to be made by the corporation may have effect as a signature without any refer­
ence to the law of sealed instruments. 

Cross Reference: 

Point 1: § 2-205. 

Definitional Cross References: 

"Contract for sale". § 2-106. 
"Goods". § 2-105. 
"Writing11

• § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes-: Code 1950, § 11-3. 

Comment: Although seals are still recognized in Virginia, there have been no 
cases involving contracts for the sale of goods, where a question involving a seal 
has arisen. At least in equity, the seal no longer prevents inquiry as to whether 
a sealed instrument is supported ·by consideration. Norris v. Barbour, 188 Va. 
723, 737, 51 S.E. 2d 334 (1949); Cooper v. Gregory, 191 Va. 24, 31, 60 S.E. 2d 50 
(1950). The principal change is in the length of the statute of limitations, for 
which see VIRGINIA ANNOTATIONS to UCC 2-725. 

§ 2-204. Formation in General. (1) A contract for sale of goods may 
be made in any manner sufficient to show agreement, including conduct by 
both parties which recognizes the existence of such a contract. 

(2) An agreement sufficient to constitute a contract for sale may be 
found even though the moment of its making is undetermined. 

(3) Even though one or more terms are left open a contract for sale 
does not fail for indefiniteness if the parties have intended to make a con-
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tract and there is a reasonably certain basis for giving an appropriate 
remedy. 

COMMENT: Prior Uniform Statutory Provision: §§ 1 and 3, Uniform Sales Act. 

Changes: Completely rewritten by this and other sections of this Article.. 

Purposes of Changes: Subsection (1) continues without change the basic policy 
of recognizing a.ny manner of expression of agreement, oral, written or other.vise. 
The legal effect of such a:n agreement is, of course, qualitled by other provisions 
of this Article. 

Under subsection (1) appropriate conduct by the parties may be sufficient to 
<:;stablish an agreement. Subsection {2) is directed primarily to the .situation 
where the interchanged correspondence does not disclose the e..xact point at which 
the deal was closed, but the actions of the parties indicate that a binding obliga­
tion has been undertaken. 

Subsection (a) states the principle as to "open ~rms" underlying later sections 
oi the Article. If the parties intend :-0 enter into a binding agreement, this sub­
section recognizes that agreetnent as valid in law, despite missing terms, if there 
is any reasonably certain basis for granting a remedy. The test is net certainty 
a.s to what the parties were to do no1· as to the exact amount of damages due the 
plaintiff. Nor is the fact that one or more terms are left to Oe agreed upon enough 
of itself to defeat an otherwise adeq\late agl'e~ment. Rather, commercial stand­
ards on the point of '"indefiniteness;' are intended to be applied, this _.\_ct making 
:provision elsewhere for missing terms needed for performance, open price1 reme­
dies and the like. 

The more terms the parties leave open, the less likely it is that they have. intended 
1:0 conclude a binding agreement, but their actions may be frequently conclusive 
on the matter despite the omissions. 

Cross Referenus: 

Subsection (1): 1§ 1·103, 2-201 and Z.302. 
Subsection (2): § 2-206 through 2-209. 
Subsection ( 3) : ee Part 3. 

'Definitional Cross References: 

nAgreement'''. § 1-201, 
"Contract". § 1-201. 
''Contract for sale''. § 2-106. 
"Goods1

\ § 2~105. 
{<Party". § 1~201. 
''Ren1edy". § 1-201. 
"Termn. § 1~201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: The 'CCC is consist.ant with the Virginia policy of enforcing apparently 
indefinite agreements whenev-er :possible by resort to external, objective standards 
of reasonableness. Turpin v. Branaman, 190 Va. 818, 828, 58 S.E.2d 6:l (1950), held 
an agreement to be sufficiently definite where one of its terms provided the means 
and formula by which the quantity could be determined. C-Ocoa Products Co. of 
~4...meriea~ Inc. v. Duche, 156 Va. 86, 90, 158 S.E. 719 ( 1931). held an agreement for 
the sale of three to five cars of. cocoa butter to be sttfficiently definite. Smokeless 
Fuei Co. v. Seaton & Sons, 105 Va. 170, 172-74, 52 S.E. 829 (1906), held a contract 
for 1;000 to l)>OO tons of coal to be sufficiently definite. The section is consistent 
with Chandler v. Keiley, 149 Va. 221, 227-32, 141 S.E. 389 (1928). holding that a 
contract for sale had been made, an intermediary being an agent for the buyer. 

J 2-205. Firm Offers.. An offer by a merchant to buy or sell goods in 
a signed writing which by its terms gives assurance that it will be held 
open is not revocable, for lack of consideration, during the time stated or 
if no time is stated for a reasonable time, but in no event may such period 
of irrevocability exceed three months; but any such term of assurance on 
a form supplied by the offeree must be separately signed by the offeror. 
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COMMENT: Prior Uniform Statutory Provision: §§ 1 and 3, Uniform Sales Act. 

Changes: Completely rewritten by this and other sections of this Article. 

Purposes of Changes: 1. This section is intended to modify the former rule which 
required that "firm offers" be sustained by consideration in order to bind, and to 
require instead that they must merely be characterized as such and expressed in 
signed writings. 

2. The primary purpose of this section is to give effect to the deliberate intention 
of a merchant to make a current firm offer binding. The deliberation is .shown in 
the case of an individualized document by the merchant's signature to the offer, 
and in the case of an offer included on a form supplied by the other party to the 
transaction by the separate signing of the particular clause which contains the 
offer. "Signed" here also includes authentication but the reasonableness of the 
authentication herein allowed must be determined in the light of the purpose of 
the section. The circumstances surrounding the signing may justify something 
less than a formal signature or initialing but typically the kind of authentication 
involved here would consist of a minimum of initialing of the clause involved. 
A handwritten memorandum on the writer's letterhead purporting in its terms 
to "confirm" a firm offer already made would be enough to satisfy this section, 
although not subscribed, since under the circumstances it could not be considered 
a memorandum of mere negotiation and it would adequately show its own authen­
ticity. Similarly, an authorized telegram will suffice, and this is true even though 
the original draft contained only a typewritten signature. However, despite 
settled courses of dealing or usages of the trade whereby firm offers are made 
by oral communication and relied upon without more evidence, such offers re­
main revocable under this Article since authentication by a writing is the essence 
of this section. 

3. This section is intended to apply to current "firm" offers and not to long term 
options, and an outside time limit of three months during which such offers remain 
irrevocable has been set. The three month period during which firm offers remain 
irrevocable under this section need not be stated by days or by date. If the offer 
st~tes that it is "guaranteed" or "firm" until the happening of a contingency which 
will occur within the three month period, it will remain irrevocable until that 
event. A promise made for a longer period will operate under this section to bind 
the offerer only for the first three months of the period but may of course be 
renewed. If supported by consideration it may continue for as long as the parties 
specify. This section deals only with the offer which is not supported by considera­
tion. 
4. Protection is afforded against the inadvertent signing of a firm offer when 
contained in a form prepared by the offeree by requiring that such a clause be 
separately authenticated. If the offer clause is called to the offeror's attention and 
he separately authenticates it, he will be bound; § 2-302 may operate, however, 
to prevent an unconscionable result which otherwise would flow from other 
terms appearing in the form. 

5. Safeguards are provided to offer relief in the case of material mistake by virtue 
of the requirement of good faith and the general law of mistake. 

Cross References: 
Point 1: § 1-102. 
Point 2: § 1-102. 
Point 3: § 2-201. 
Point 5: § 2-302. 

Definitional Cross References: 
"Goods". §- 2-105. 
"Merchant''. § 2-104. 
"Signed". § 1-201. 
''Writing". § 1-201. 

Prior Statutes: None. 
VIRGINIA ANNOTATIONS 

Comment: This section changes prior law by making firm offers by merchants ir­
revocable, even without consideration. Virginia cases, following traditional con­
tract law, have held that such offers are revocable. Weade v. Weade, 153 Va. 540, 
545, 150 S.E. 238 (1929); Saunders v. Bank of Mecklenburg, 112 Va. 443, 461, 71 
S.E. 714 (1911). 
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§ 2-206. Offer and Acceptance in Formation of Contr~ct. (1) Unless 
otherwise unambiguously indicated by the language or circumstances 

(a) an offer to make a contract _shall be constru_ed as in:viting accept­
ance in any manner and by any medium reasonable m the circumstances; 

(b) an order or other offer to buy goods for prompt or current ship­
ment shall be construed as inviting acceptance either by a prompt promise 
to ship or by the prompt or current shipment of conforming or non-con­
forming goods, but such a shipment of non-confo~ing goods does not 
constitute an acceptance if the seller seasonably notifies the buyer that 
the shipment is offered only as an accommodation to the buyer. 

(2) Where the beginning of a requested performance is a reasonable 
mode of acceptance an offeror who is not notified of acceptance within a 
reasonable time may treat the offer as having lapsed before acceptance. 

COMMENT: Prior Uniform Statutory Provision: §§ 1 and 3, Uniform Sales Act. 

Changes: Completely rewritten in this and other sections of this Article. 

Purposes of Changes: To make it clear that: 

1. Any reasonable manner of acceptance is intended to be regarded as available 
unless the offeror has made quite clear that it will not be acceptable. Former 
technical rules as to acceptance, such as requiring that telegraphic offers be ac­
cepted by telegraphed acceptance, etc., are rejected and a criterion th:it the ac­
ceptance be "in any manner and by any medium reasonable under the circum­
stances/' is substituted. This section is intended to remain flexible and its ap­
plicability to be enlarged as new media of communication develop or as the more 
time-saving present day media come into general use. 

2. Either shipment or a prompt promise to ship is made a proper means of ac­
ceptance of an offer looking to current shipment. In accordance with ordinary 
commercial understanding the section interprets an order looking to current 
shipment as allowing acceptance either by actual shipment or by a prompt prom­
ise to ship and rejects the artificial theory that only a single mode of acceptance 
is normally envisaged by an offer. This is true even though the language of the 
offer happens to be "ship at once" or the like. "Shipment" is here used in the 
same sense as in § 2-504; it does not include the beginning of delivery by the 
seller's own truck or by messenger. But loading on the seller's own truck might 
be a beginning of performance under subsection (2). 

3. The beginning of performance by an offeree can be effective as acceptance so 
as to bind the offeror only if followed within a reasonable time by notice to the 
offeror. Such a beginning of performance must unambiguously express the 
offeree's intention to engage himself. For the protection of both parties it is 
essential that notice follow in due course to constitute acceptance. Nothing in 
this section however bars the possibility that under the common law performance 
begun may have an intermediate effect of temporarily barring revocation of the 
offer, or at the offeror's option, final effect in constituting acceptance. 

4. Subsection{!) (b) deals with the situation ,vhere a shipment made following an 
order is shown by a notification of shipment ::Q be referable to that order but has 
a defect. Such a non-conforming shipment is :·iormally to be understood as intend­
ed to close the bargain, even though it pro,.-,,-f: ·co have been at the same time a 
breach. However, the seller by stating that ~:he shipment is non-conforming and 
is offered only as an accommodation to the buyer keeps the shipment or noti:fica· 
tion from opera ting as an acceptance. 

Definitional Cross References: 

"Buyer". § 2-103. 
'JConform.ing". § 2-106. 
"Contract". § 1·201. 
11Goods". § 2-105. 
''Notifies". § 1-201. 
"Reasonable time". § 1-204. 
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VIRGINIA ANNOTATIONS 
Prior Statutes: None. 

Comment: The Supreme Court of Appeals has said that the acid test oi the for­
mation of a contract for the sale of goods is "A meeting of the minds of the 
parties." Palmer v. Charles E. Frosst & Co., 139 Va. 239, 244, 123 S.E. 357 (1924). 
See also Rownd v. Bell, 156 Va. 811, 813-14, 158 S.E. 890 (1931); Old Dominion 
Coal Corp. v. Snipes, 142 Va. 331, 339-40, 128 S.E. 518 (1925); Insurance Company 
of North America v. Gamble & Co., 94 Va. 622, 625, 27 S.E. 463 (1897). The UCC 
generally follows this approach, with, perhaps, some relaxation of what constitutes 
a meeting of the minds. Without expressly so providing, the UCC continues the 
general proposition of contract law that an offer can be revoked at any time be­
fore it is accepted. J. B. Colt Co. v. Elam, 138 Va. 124, 127, 120 S.E. 857 (1924); 
Virginia Hardwood Lumber Co. v. Hughes, 140 Va. 249, 257-58, 124 S.E. 283 (1924). 

The UCC rejects technical rules of acceptance, providing that an offer shall be con­
strued as inviting acceptance in any manner and by any medium reasonable under 
the circumstances, thus relaxing the requirement of Virginia Hardwood Lumber 
Co. v. Hughes, 140 Va. 249, 258, 124 S.E. 283 (1924), that an offer made by mail 
must generally be accepted by an answer sent by return mail. 

Under this section an order or other offer for prompt or current shipment can be 
accepted either by prompt shipment or a "prompt promise to ship." In Virginia 
Hard"vood Lumber Co. v. Hughes, 140 Va. 249, 258, 124 S.E. 283 (1924), the buyer 
asked the seller to "ship at once." The court said that under the principles of law 
governing the acceptance of an offer, the seller, "in order to effectuate a binding 
contract, had to notify the defendant of his acceptance of its order and ship 
promptly." However, since the seller neither shipped to nor notified the buyer 
before the offer was revoked, the case is doubtful precedent for the view that Vir­
ginia permits an offer for an "unilateral" contract to be accepted by a promise to 
perform. Both the UCC and Virginia appear to agree that if an offer is properly 
accepted by starting or completing a bargained for performance, the offeree, as a 
condition to the creation of a contract, must notify the offeror within a reasonable 
time. 

~a\n offer for a shipment "at once" under Virginia Hardwood Lumber Co. v. Hughes, 
140 Va. 249, 257, 124 S.E. 283 (1924), means a "prompt and an immediate ship­
ment" although, of course, not a shipm-ent made simultaneously with the receipt 
of the order. The UCC leaves this construction of the term unchanged. 

The UCC does not expressly cover fraud in the factum as a defense to an alleged 
sale of goods. Consequently, the holding in Amos v. Franklin, 159 Va. 19, 22-23, 
165 S.E. 510 (1932), that this is a good defense remains unchanged. In this case 
the buyer thought he was signing a permit for a demonstration of a truck, whereas 
he actually was signing a contract to buy the truck. 

The section is consistent ,vith Lynch v. Commonwealth, 131 Va. 769, 772, 109 S.E. 
418 (1921), which distinguishes between a sale and an offer to sell. It is also 
consistent with Montague lVIanufacturing Co. v. Aycock-Holly Lumber Co., 139 Va. 
742, 747, 124 S.E. 208 (1924), in which it was found that no contract had arisen 
between the parties. 

§ 2-207. Additional Terms in Acceptance or Confirmation. (1) A 
definite and seasonable expression of acceptance or a written confirmation 
which is sent within a reasonable time operates as an acceptance even 
though it states terms additional to or different from those offered or 
agreed upon, unless acceptance is expressly made conditional on assent to 
the additional or different terms. 

(2) The additional tfrmS are to he construed as proposals for addition 
to the contract. Between merchants such terms become part of the con­
tract unless : 

(a) the offer expressly limits acceptance to the terms of the offer; 

(b) they materially alter it; or 
(c) notification of objection to them has already been given or is 

given within a reasonable time after notice of them is received. 
(3) Conduct by both parties which recognizes the existence of a con-
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tract is sufficient to establish a contract for sa)e although the writings of 
the parties do not otherwise establish a contract. In such case the terms 
of the particular contract consist of those terms on which the writings of 
the parties agree, together with any supplementary terms incorporated 
under any other provisions of this Act. 

COMlfENT: Prior Uniform Statutory Provision: §§ 1 and 31 Uniform Sales Act. 

Changes: Completely rewritten by this and other sections of this Article. 

Purposes of Changes: 1. This section is intended to deal with two typjcal situa.~ 
tions. The one is "'·here an agreement has been reached either oraUy or by in­
fonnal correspondence between the parties and is fot1owed by one or both of the 
parties sending formai acknowledgments or memoranda embodying the terms so 
fnr as a.greed upon and adding terms not discussed, The other situation is one in 
which a \Vire or letter expressed and intended as the closing or eonflnnation of 
an agreement adds further minor suggestions or proposals such as <lship by 
Tuesday/' urush/' '-'ship draft against bill of lading ir.spection allo\ved," or i:he like. 

2. Under this ArtiCle a proposed deal which in commercial understanding has in 
fact been closed is recognized as a contract. Therefore, any additional matter 
contained either in the writing intended to close the de:.i.l or in a later conftrmation 
falls ,...,_1thin subsection (2) and must be regarded as a :proposal for an added term 
unless the acceptance is made conditional on the acceptance of the additional 
terms. 

3. Whether or not additional or different terms ·will become part of the agreement 
depends upon the p:roYisions of subsection (2). If they are such as materially to 
alter the original bargain, they will not be include..d unless expressly ag:reed to by 
the other party. If. however, they are terms which would not so change the bar~ 
gain they will be ineorl?o:rated unless notice of objection to them has already been 
given or is given within a reasonable time. 

4. Examples of typical e1anses which would normaHy "'materially alter1
' the con­

tract and so result i:n surprise or hardship if incorporated without express aware­
ness by the other partY are: a clause negating such standard warranties as that 
of -me1·eha11tability or :fitness for a ];)articular purpose in circumstances in which 
either warranty normally attaches; a clause requiring a guaranty vf 90% or 
100% deliveries in a case such as a contract by canne:ry, where the usage of the 
trade allows greater quantity leeways; a clause reserving to the seller the power 
to cancel upon the buyer's failure to meet any invoice when due; a clause requir­
ing that complaints be ma.de in a time materially shorter than customary or 
reasonable. 

5. Examples of clauses which involve no element of unreasonable surprise and 
which therefore are to be incorporated in the contract unless notice of objection 
is seasonably given are: a. clause setting forth and perhaps enlarging slightly 
upon the seller's exemption due to supervening causes beyond his control, similar 
to those covered by the provision of this ~-\rticle on merchant's excuse by failure 
of presupposed conditions o:r a clause fixing in advance any reasonable formula 
of proration under such circumstances; a clause fixing a reasonable time for 
con1pla.ints within eustoroary limits, or in the case of a purchase for sub-sale, pro" 
viding for inspection by the sub~purcllaser; a clause providing for interest on 
overdue invoices or fixlng the seller1s standard credit term,S where they are within 
the range of trade pr::i.ctice and do not Ii.mit any credit ba:rguined for: a clause 
limiting the right of rejection for defects which fall within the eustomary trade 
to!eranees for acceptance "with adjustment" or otherwise limiting remedy Ill a 
reasonable manner (see §§ 2-718 and 2-719). 

6. If no answer is received within a reasonable time after additional terms are 
proposed, it is both fair and com.mercially sound to assume that their inclusion 
has been assented to. Where -clauses on confirming forms sent by both parties 
conflict each party must be assumed to object to a clause of the other conflicting 
with one on the coniirmation sent by himself. As a result the requirement that 
there be notice of objection which is found in subsection (2) is satisfied and the 
conflicting terms do not become a part of the contract. The contract then con­
sists .')f the terms originally expressly agreed to, terms on which the confirma­
tions agree. and teTII1s ;supplied by this Act, :including subsection (2). 
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--------

Cross References: 

See generally § 2-302. 
Point 5: §§ 2-513, 2-602, 2-607, 2-609, 2-612, 2-614, 2-615, 2-616, 2-718 and 2-719. 
Point 6: §§ 1-102 and 2-104. 

Definitional Cross References: 

"Between merchants". § 2-104. 
"Contract". § 1-201. 
"Notification". § 1-201. 
"Reasonable time". § 1-204. 
"Seasonably". § 1-204. 
"Send". § 1-201. 
"Term". § 1-201. 
"Written1

'. § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: Virginia law has been that an expression of an acceptance to be effectu­
al must be identical with the offer. Since the UCC provides that additional terms 
are to be construed as proposals for additions to the contract, this section changes 
Virginia law. In W. S. Hoge & Bro. v. Prince \Villiam Co-operative Exchange, 
Inc., 141 Va. 676, 682-84, 126 S.E. 687 (1925), it was held that there was no con­
tract where the offer provided for goods to be shipped ,vhen ordered and the ac­
ceptance called for shlpment before October 1, and the acceptance also varied 
the offer by providing for nonliability for failure to deliver when due because 
of causes beyond the control of the seller. See also Virginia Hardwood Lumber 
Co. v. Hughes, 140 Va. 249, 257-58, 124 S.E. 283 (1924); Gibney & Co. v. Arling­
ton Brewing Co., 112 Va. 117, 120-21, 70 S.E. 487 (1917) (no contract where 
acceptance contained three material alterations in the terms of the offer); Lynch­
burg Hosiery Mills v. Chesterfield Manufacturing Co., 107 Va. 73, 77-78, 57 S.E. 606 
(1907) (acceptance varied grades of yarn to be supplied and time of delivery). 

The UCC provides that bet\veen merchants under specified conditions a failure to 
respond to proposed additional, nonmaterial terms resnlts in their incorporation 
into the contract. By thus :specifying additional circumstances from ,vhlch an 
acceptance by silence may reasonably be implied, the UCC changes Virginia law. 
See Boone v. Standard Acc. Ins. Co. of Detroit, 192 Va. 672, 66 S.E. 2d 530 (1951) 
( insurance case). 

§ 2-208. Course of Performance or Practical Construction. (1) Where 
the contract for sale involves repeated occasions for performance by either 
party with knowledge of the nature of the performance and opportunity 
for objection to it by the other, any course of performance accepted or 
acquiesced in without objection shall be relevant to determine the meaning 
of the agreement. 

(2) The express terms of the agreement and any such course of per­
formance, as well as any course of dealing and usage of trade, shall be con­
strued whenever reasonable as consistent with each other; but when such 
construction is unreasonable, express terms shall control course of per­
formance and course of performance shall control both course of dealing 
and usage of trade (§ 1-205). 

(3) Subject to the provisions of the next section on modification and 
waiver, such course of performance shall be relevant to show a waiver or 
modification of any term inconsistent with such course of performance. 

CO.l\.f~IENT: Prior Uniform Statutory Provision: No such general provision but 
concept of this section recognized by terms such as "course of dealing", 11 the cir­
cumstances of the case," "the conduct of the parties/' etc., in Uniform Sales Act. 

Purposes: 1. The parties themselves know best what they have meant by their 
words of agreement and their action under that agreement is the best indication 
of what that meaning was. This section thus rounds out the set of factors which 
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determine~ the meaning of the "agreement'1 and therefore also of the "unless 
otherwise agreed" qualification to various provisions of this Article. 

2. Under this section a. course of perfonnance is always relevant to determine the 
meaning of the agreement. Express mention of course of pe_rform~ce elsewhere 
in this Article carries no contrary implication when there is a fatlure to refer 
to it in other sections. 

3. Where it is difficult to determine whether a particular act merely sheds light 
on the meaning of the agreement or represents a waiver of a tenn of the agree­
ment, the. preference is in favor of "waiver" whenever such construction, plus the 
application of the provisions on the reinstatement oi rights waived (see § 2-209), 
is needed to preserve the flexible character of commercial contracts anO to pre­
vent surprise or other hardship. 

4. A single occasion of conduct does not fall within the language of this section 
but other sections SU('Ji as the ones on silence after acceptance and .failure to 
specify particular defects can affect the parties1 rights on a single occasion (see 
§§ 2-605 and 2-607). 

Cross References: 

Point 1: 
Point 2: 
Point 3: 
Point 4: 

§ 1-201. 

1
2-202. 

§ 2-209, 2.JJOl and 2-607. 
§ 2-605 and 2-607. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: This section is in accord with Virginia law under whieh parties engaged 
in a -particular vocation or trade are bound by its usages. Arkla Lumber and 
lfanufacturing Co. v, West Virginia Timber Co., 146 Va. 641, 649-52, 132 S.E. 840 
(1926); Walker v. Gateway Milling Co., 121 Va. 217, 221-25, 92 S.E. 826 (1917); 
Ragland & Co. v. Butler, 59 Va. (18 Gratt.) 323, 335~36 (1868). 

§ 2-209. Modification, Rescission and Waiver. (1) An agreement 
modifying a contract within this Article needs no consideration to be bind­
ing. 

(2) A signed agreement which excludes modification or rescission ex­
cept by a signed writing cannot be otherwise modified or rescinded, but 
except as between merchants such a requirement on a form supplied by 
the merchant must be separately signed by the other party. 

(3) The requirements of the statute of frauds section of this Article 
(§ 2-201) must be satisfied if the contract as modified is within its pro­
visions. 

( 4) Although an attempt at modification or rescission does not satisfy 
the requirements of subsection (2) or (3) it can operate as a waiver. 

(5) A party who has made a waiver affecting an executory portion of 
the contract may retract the waiver by reasonable notification received by 
the other party that strict performance will be required of any term 
waived, unless the retraction would be unjust in view of a material change 
of position in reliance on the waiver. 

COYl\fE:.ST: Prior Uniform Statutory Provision: Subsection (1)--Compa:re § 1, 
Uniforn1 Written Obligations Act; Subsections (2) to (5)-none, 

Purposes of Changes and New Matter: 1. This section aeeks to protect and make 
effe-cti,re all necessary and dP,J;irable mo<l.ifications of sales contracts without re~ 
gard to the teehnicalities which at present hamper such adjustments. 
2. Subsection (1) pro'Vides that an agreement modifying a sales contract needs 
no consideration to be binding, 
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However, modifications made thereunder must meet the test of good faith im­
posed by this Act. The effective use of bad faith to escape performance on the 
original contract terms is barred, and the extortion of a "modification" without 
legitimate commercial reason is ineffective as a violation of the duty of good 
faith. Nor can a mere technical consideration support a modification made in 
bad faith. 

The test of "good faith" between merchants or as against merchants includes 
"observance of reasonable commercial standards of fair dealing in the trade" 
(§ 2-103), and may in some situations require an objectively demonstrable reason 
for seeking a modification. But such matters as a market shift which makes per­
formance come to involve a loss may provide such a reason even though there is 
no such unforeseen difficulty as would make out a legal excuse from performance 
under §§ 2-615 and 2-616. 

3. Subsections (2) and (3) are intended to protect against false allegations of 
oral modifications. "Modification or rescission" includes abandonment or other 
change by mutual consent, contrary to the decision in Green v. Doniger, 300 N.Y. 
238, 90 N.E.2d 56 (1949); it does not include unilateral "termination" or "cancel­
lation" as defined in § 2-106. 

The Statute of Frauds provisions of this Article are expressly applied to modifi­
cations by subsection (3). Under those provisions the "delivery and acceptance" 
test is limited to the goods which have beert accepted, that is, to the past. "}Iodi­
fication" for the future cannot therefore be conjured up by oral testimony if 
the price involved is $500.00 or more since such modification must be shown 
at least by an authenticated memo. -~d since a memo is limited in its effect to 
the quantity of goods set forth in it there is safeguard against oral evidence. 

Subsection (2) permits the parties in effect to make their own Statute of Frauds 
as regards any future modification of the contract by giving effect to a clause 
in a signed agreement which expressly requires any modification to be by signed 
writing. But note that if a consumer is to be held to such a clause on a form 
supplied by a merchant it must be separately signed. 

4. Subsection (4) is intended, despite the provisions of subsections (2) and (3), 
to prevent contractual provisions excluding modification except by a signed writ­
ing from limiting in other respects the legal effect of the parties' actual later 
conduct. The effect of such conduct as a waiver is further regulated in sub­
section (5). 

Cross References: 

Point 1: § 1-203. 
Point 2: §§ 1-201, 1-203, 2-615 and 2-616. 
Point 3: §§ 2-106, 2-201 and 2-202. 
Point 4: §§ 2-202 and 2-208. 

Definitional Cross References: 

"_-'\.greement". § 1-201. 
uBet,veen merchants". § 2-104. 
ucontract1'. § 1-201. 
"Notification". § 1-201. 
usigned1

'. § 1-201. 
"Term". § 1-201. 
"Writing". § 1-201. 

VIRGINIA ANNOTATIONS 
Prior Statutes: None. 

Comment: Subsection 2-209(1), providing that an agreement modifying a con­
tract within this Article is binding wjthout consideration, probably changes 
Virginia law as stated in Georgetown v. Reynolds, 161 Va. 164, 173, 170 S.E. 741 
(1933), citing Richmond Leather ].,Janufacturing Co. v. Fawcett, 130 Va. 484, 107 
S.E. 800 (1921), for the proposition that a purchaser, who told the seller that 
if he continued to ship there would be no lawsuit, was held not to be bound by his 
promise not to sue. 

Virginia law has recognized that a stipulation in a written contract that it can 
only be modified by a writing can be rescinded by an oral agreement. Zurich 
General Accident and Liability Insurance Co., Ltd. v. Baum, 159 Va. 404, 409, 165 
S.E. 518 (1932). Subsection 2-209 (2) modifies thls rule. 
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Virginia law is in accord with subsection 2~209(6) in recognizing that the waiver 
of an e.~eeutory portion of a contract may be retracted by giving reasonable 
notification that strict pe:rformance is to be reqcired. Cocoa Products Co. of 
America, Inc. v. Duche. 156 Va. 86, 97, 158 S.E. 719 (1931); Richmond Leather 
1Ianufacturing Co. v. Fawcett, 130 Va. 484, 506, 107 S.E. 800 (1921). 

The UCC does not say whether causes of action for breaches survive termination 
of contracts by mutual agreement. Under Y"irginia law such eauses of ac.tlon do 
not survive, unless expressly :reserved. Plant Lipf,::rrd, Inc. v. E. W. Gates & Son 
Co., 141 Va. 325, 335, 127 S.E. 183 (1925); Juniper Lumber Co. v. John ;1. Nelson, 
Jr., Inc., 133 Va. 146, 15G·57, 112 S.E. 564, 24 A.LR 247 (1922). 

§ 2-210. Delegation of Performance; Assignment of Rights. (1) A 
party may perform his duty through a delegate unless otherwise agreed 
or unless the other party has a substantial interest in having his original 
promiser 'Perform or control the acts required by the contract. No dele­
gation of performance relieves the party delegating of any duty to per­
form or any liability for breach. 

(2) Unless otherv,ise agreed all rights of either seller or buyer can 
be assigned except where ~he assignment would materially change the 
duty of the other party, or increase materially the burden or risk imposed 
on him by his contract, or impair materially his c.nance of obtaining- return 
perfonruince. A right to damages for breach of tl1e whole contract or a 
right arising out of the assignor's due performance of his entire obliga­
tion can be assigned despite agreement otherwise. 

(3) Unless the circumstances indieate the contrary a prohibition of 
assignment of "the contract" is to be construed as barring only the dele­
gation to the assignee of the assignor's performance. 

(4) An assignment of "the contract" or of "all my rights under the 
contract" or an assignment in similar general terms is an assignment of 
rights and unless the language or the circumstances (as in an assignment 
for security) indicate the contrary, it is a delegation of performance of 
the duties of the assignor and its acceptance by the assignee constitutes 
a promise by him to perform those duties. This promise is enforceable by 
either the assignor or the other party to the original contract. 

(5) The other party may treat any assignment which delegates per­
formance as creating reasonable grounds for insecurity and may without 
prejudice to his rights against the assignor demand assurances from the 
assignee ( § 2-609). 

CO)l:\lENT: Prior Uniform Statuto:ry Provision: None. 

Purposes: 1. Generally, this .section rBeognizes both delegation o£ performance 
and assignability as nornu~l and pennissible incidents of a contract f-o:r t,;_e sale 
of goods. 

2. Delegation of performance, either in conjunction \\i.th an assjgnment or other¥ 
wise, is provided fox by subseetiun (1) where no substantial reason can be shown 
us to why the delegated performance will not be as sati.sfact-0:ry as personal per­
formance. 

3. Under subsection (2) rights wbkh are no longer exet'Utory such as a right 
to damages for breach o.r a right to payment of an "accountn as defined in the 
.Article on Secured ·Transactions (-\rticle 9) may be assigned although the agree~ 
men~ prohibits assignment. In such cases no question of delegation of any per­
fornrn.nce is involved. The assignment of a ucontract right'' as defined in the 
A.rticle on Secured Transac:tlcns {,1.rticle 9) is not covered by this subsection. 

4. The nature of the contract nr the clrcumstancea of the case, however, may bar 
assignment of the contract e\"e:n where delegation of pe.rionnanc~ is not involved. 
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This Article and this section are intended to clarify this problem, particularly 
in cases dealing with outputf requirement and exclusive dealing contt'.i.cls. In 
the :first place the section on requirements and exclu.sive dealing removes. from 
the construction of the original contract most of the "personal discretion" ele­
ment hr substituting the reasonably objective standard of good faith operation 
of the plant or business to be supplied. Secondly, the section on insecurity and 
assurances, which is specifically referred to in subsection (5) of this section, 
frees the other party from the doubts and uncertainty which may afflict him 
under an assignment of the character in 'luestion by permitting him to demand 
adequate assurance of due performance without which he may suspend his own 
performance. Subsection (5) is not in any way intended to limit the e:ffeet of 
the section on insecurity and assurances and the word uperformance" includes 
the gi\l'ing of orfiers under a requirements contraet. Of course, in any case 
where a material personal discretion is sought to be transferred, effective assign .. 
ment is barred by subsection (2). 

5. Subsection ( 4) lays down a general rule of construction distinguishing be~ 
t\veen a normal commercial assignment, which substitutes the assignee for the 
assignor both as to rights and duties, and a :financing assignment in which only 
the assignor's rights are transferred. 

This Article takes no position on the possibility of e-.:xtending some recognition 
or power to the original parties to work out normal commercial readjustments 
of the contr.:ict in the case o:f financing assignments even after the original obli~ 
go:r,has been notiTied of the assignment. This question is dealt with in the Article 
on Secured Transactions (Article 9). 

6. Subsection (5) recognizes that the non~assignlng original party has a stake 
in the reliability of the person with whom he has closed the originaI contract, 
and is, the!'.'efore. entitled to due assurance that any delegated performance will 
be properly forthcoming. 

7. This section is not intended as a complete statement of the law of delegation 
and assignment but is limited to clarifying a few points doubtful under the ease 
law, Particularly, neither this section nor this _.\.rticle touches directly on such 
questions as the need or effect of notice of the assignment, the rights of succes­
sive assignees, or any question of the form of an assignment; either as between 
the parties or as against any third parties. Some of these questions a.re dealt 
with in Article 9. 

Cross References: 

Point 3: Articles 5 and 9. 
Pomt 4: §§ 2-306 and 2-609. 
Point 5: Article 9, §§ 9-317 and 9-318. 
Point "{: Article 9. 

Definitional Cross References: 

"Agreement". § 1-201. 
"Buyer11

• § 2~103. 
"Contract", § 1-201. 
"Party". § 1-201. 
"Rights". § 1-201. 
useller". § 2-103. 
uTerm". § 1-201. 

P:rior Statutes: None. 

VffiGINIA ANNOTATIONS 

Co1nment: This section takes a more liberal view as to the assignment of a sales 
contract than was expressed in J. J\Iaury Dove· Co. v. New River Coal Co., 150 Va. 
796, 827, 143 S.E. 317 (1928). which held that a contraet for the purchase of coal, 
subject to cancellation if the seller found that the buyer's credit had been impaired, 
could not be assigned without the consent of the seller. See also Eastern Coal and 
Export Corp. v. Beasley & Blandford, 121 Va. 4, 10-11, 92 S.E. 824 (1917). 
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PART 3 

GENERAL OBLIGATION AND CONSTRUCTION 

OF CONTRACT 

§ 2-301. General Obligations of Parties. The obligation of the seller 
is to transfer and deliver and that of the buyer is to accept and pay in 
accordance with the contract. 

CO~B1ENT: Prior Uniform Statutory Provision:§§ 11 and 41, Uniform Sales Act. 

Changes: Rewritten. 

Purposes of Changes: This section uses the term "obligation" in contrast to the 
term ''duty" in order to provide for tl:e "condition'; aspects of delivery and pay~ 
ment insofar as they a:re not modified by other sections of this .,,J..xticle such as 
those on cure of tender. It thus replaces not 01hy the gene:ral provisions of the 
1-7ni.£orm Saies _,;\.ct on the parties' duties, but also the general provisions o:f 
that Act on the effect of conditions. ln o:rder to determine what is "in accordance 
•si~h the contract11 under this Article usage of trade, course of d1culing and per­
formance~ and the general background of circumstances must be given due con­
sideration in conjunction with the lay meaning of the words used to define the 
scope of the conditions and duties~ 

Cross References: 

§ 1-106. See also §§ 1-205, 2-208, 2-209, 2-508 and 2-612. 

Definitional Cross Referencesi: 

uBuyeru. § 2-103. 
'
1Contract0

• § l-201. 
"'Party". § 1-201. 
"Seller". § 2-103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 2-302. Unconscionable Contract or Clause. (1) If the court as a 
matter of law finds the contract or any clause of the contract to have 
been unconscionable at the time it was made the court may refuse to en­
force the contract, or it :may enforce the remainder of the contract without 
the unconscionable clause, or it may so limit the application of any uncon­
scionable clause as to avoid any unconscionable result. 

(2) When it is claimed or appears to the court that the contract or 
any clause thereof may be unconscionable the parties shall be afforded a 
reasonable opportunity to present evidence as to its commercial setting, 
purpose and effect to aid the court in making the determination. 

CO:\f)IE1'"T: Prior Uniform Statutory Provision: None. 

Pur~o~es: 1. '.fhis secti()n is- intended to make.it possible for the courts to poHce 
explicitly agamst the contracts or clauses ,vh1ch they :find to he uncor.scionable. 
In the past such policing has been accomplished by adverse construction of lan­
guage, by manipulation of the rules of offer and acceptance or by deterrnina~ 
tions that the clause is contrary to public policy or to the dominant purpose of the 
contract, This se.ction is intended to allow the court to pass directly_ on the un .. 
conscionabiUty of the contract or particular clause therein and to m!lke a con­
c:usion of la"". as to its U'.;Jcon::i.clonability. The basic test is whether, in the light 
of the general commercial background and the cominer<'ial neeru.J of the particu­
ia:r trade or c.ase 1 the clat:se5 involved are so one-sided as to be -unconscionable 
under the circumstances existing at the time of ~e making of the contr:1ct. Sub­
section (2) makes it clear that it is proper -for the court to hear evidence upon 
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these questions. The nrinciple is one of the prevention of oppression and unfair 
surprise (Cf. Campbell Soup Co. v. Wentz, 172 F.2d 80, 3d Cir. 1948) and not of 
ilisturbanc€ of allocation of risks because of superior bargaimng power. The 
underlying basis of this seeUon is .illustrated by the results in cases sueh as the 
following: 

Kansas City Wholesale Grocery Co. v. Weber Packing Corporation, 93 Utah 414, 
73 P.2d 1272 (1937), where a clause limiting time for complaints was held inap,, 
_plicahle to latent defects in a shipment of catsup which couid be discovered only 
by microscopic analysis; Hardy v. General Moto:rs Acceptance C-0rporation1 38 
Ga.App. 463, 144 S.E. 327 (1928), holding that a disclaimer of warranty clause 
applied only to express warranties, thus letting in a fair implied warranty: 
Andrews Bros. v. Smger & Co. (1934 CA) 1 K.B. 17, holding that where a car 
v.-ith substantial mileage was delivered instead of a "neW" car, a disclaimer of 
y,rar:ranties, including those "implied/' left unaffected an "express obligation" 
on the description, even though the Sale of Goods Act called such an implied 
warranty; New Prague Flouring 11ill Co. v, G. A. Spears, 194 Iowa 417, 189 
N.W. 815 (1922), holding that a clause permitting the seller, upon the buyer's 
failme to supply shipping instructions, to cancel, ship, or allow delivery date 
to be in.de.finitely postponed 30 days at a time h)'- the inaction1 does not indefinite~ 
ly postpone the date of measuring damages for the buyer's breach, to the 
seller's advantage; and Kansas F'lour }fills Co. v. Dirks, 100 Kan.. 376, 164 P. 278 
(1917), where under a similar elause in a rising market the court permitted the 
buyer to measure his damages for non-delivery at the end of only one 30 day 
postponement; Green v. Arcos, Ltd. (1931 CA) 47 T.L.R. 336, where a blanket 
clause prohibiting rejection of shipments by the buye:r was :restricted to apply 
to shipments where discrepancies represented merely mercantile variations; 
Meyer v. Packard Cleveland Motor Co., 106 Ohfo St. 328, 140 N.E. 118 (1922), 
in whieh the court held that a "waivern of all agreements not specified did not 
preclude implied warranty of fitness of a :rebuilt dump truck for ordinary use as 
a dump truck; Austin Co. v. J. H. Tillman Co., 104 Or. 541, 209 P. 131 (1922), 
where a clause limiting the buyer's remedy to return was held to be applicable 
only if the seller had delivered a machine needed for a constrnetion job which 
reasonably met the contract descriotion; Bekkevold v, Potts7 173 Minn. 87, 216 
N.W. 790, 59 A.LR. 1164 (1927), refusing to allow warranty of fitness for pur­
pose imposed by law to be negated by clause excluding all warranties umade'' 
hy the seller; Robert A. :Mnnroe & Co. v, Meyer (1930) 2 K.B. 312, holding that 
the warranty of description overrides a clause :reading t'with all faults and de­
feetsn where adulterated meat not up to the contract description was delivered. 

2, Under this section the court, in its discretion, may refuse to enforce the con~ 
tract as a whole if it is permeated by the unconse.ionability, or it may strike any 
single clause or group of clauses which are so tainted ox which are contrary to 
the essential purpose of the a.green1ent, or jt may simply limit unconscionable 
clauses so as to avoid '.l!lconscionable results. 

3. The present section is addressed to the court, and the decision is to be made 
by it. The commercial evidence referred to in subsection (2) is for the court's 
consideration, not the jury's. Only the agreement which results from the court's 
action on these matters is to be submitted to the general triers of the facts. 

Definitional Cross Reference&: 

"Contract". § 1-201. 

VIRGINIA A..'<NOTATIONS 

Prio.r Statut~: None. 

§ 2-303. Allocation or Division of Risks. Where this Article allocates 
a risk or a burden as between the parties "unless otherwise agreed", the 
agreement may not only shift the allocation but may also divide the risk 
or burden. 

COMMENT: Prior Uniform Statutory Provision, None. 

Purposes: 1~ This section is intended to make it clear that the parties may 
modify or allocate uunless otherwise agreed1

' risks or burdens imposed by this 
Article as they desire1 always subject, of course, to the provisions on unconscion ... , 
ability. 

Compare § 1-102(4). 
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2. The risk or bllrden may be divided by the express terms of the agreement 
or by the attending circumstances, since under the definition of "agreement" in 
this A .. ct the circumstances surrounding the transaction as well as the express 
language used by the parties enter into the meaning and substance of the agree­
ment. 

Cross References: 

Point 1: §§ 1-102, 2-302. 
Point 2: § 1-201. 

Definitional Cross References: 

"Party". § 1-201. 
"Agreement". § 1-201. 

VIRGINIA ANNOTATIONS 
Prior Statutes: None. 

§ 2-304. Price Payable in Money, Goods, Realty, or Otherwise. (1) The 
price can be made payable in money or otherwise. If it is payable in whole 
or in part in goods each party is a seller of the goods which he is to trans­
fer. 

(2) Even though all or part of the price is payable in an interest in 
realty the transfer of the goods and the seller's obligations with reference 
to them are subject to this Article, but not the transfer of the interest in 
realty or the transferor's obligations in connection therewith. 

COl\IMENT: Prior Uniform Statutory Provision: Subsections (2) and (3) of § 9, 
Uniform Sales .'l_ct. 

Changes: Rewritten. 

Purposes of Changes: 1. This section corrects the phrasing of the Uniform Sales 
A .. ct so as to avoid misconstruction and produce greater accuracy in commercial 
result. While it continues the essential intent and purpose of the Uniform Sales 
A .. ct it rejects any purely verbalistic construction in disregard of the underlying 
reason of the provisions. 

2. Under subsection (1) the provisions of this Article are applicable to trans­
actions where the "price" of goods is _payable in something other than money. 
This does not mean, howeveri that this whole A .. rticle applies automatically and 
in its entirety simply because an agreed transfer of title to goods is not a gift. 
The basic purposes and reasons of the A .. rticle must always be considered in 
determining the applicability of any of its provisions. 

3. Subsection (2) lays down the general principle that when goods are to be 
exchanged for realty, the provisions oi tl-Js • .\..rticle apply only to those 1spects 
of the transaction which concern the transfer of title to goods but do not affect 
the transfer of the realty since the detailed regulation of various particular con­
tracts which fall outside the scope of this A .. rticle is left to the courts and other 
legislation. However, the complexities of these situations may be such that 
each must be analyzed in the light of the underlying reasons in order to deter~ 
mine the applicable principles. Local statutes dealing with realty are not to be 
lightly disregarded or altered by language of this .<\.rticle. In contl'ast, this 
.<\.rticle declares definite policies in regard to certain matters legitimately within 
its scope though concerned with real property situations, and in those instances 
the provisions of this .<\.rticle controL 

Cross References: 

Point 1: § 1-102. 
Point 3: §§ 1-102, 1-103, 1-104 and 2-107. 

Definitional Cross References: 

"Goods". § 2-105. 
"Ilioney". § 1-201. 
"Party". § 1-201. 
"Seller". § 2-103. 
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VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: The possibility o:f treating an exchange of chattels as involving two 
sales was not discussed in Philip Gre£nberg, Inc. Y. Dunv:i.11e1 166 Va. 398, 185 
S.E. 892 (1936). 

§ 2-305. Open Price Term. (1) The parties if they so intend can con­
clude a contract for sale even though the price is not settled. In such a 
case the price is a reasonable price at the time for delivery if 

(a) nothing is said as to price; or 

(b) the price is left to be agreed by the parties and they fail to agree; 
or 

(c) the price is to be fixed in terms of some agreed market or other 
standard as set or recorded by a third person or agency and it is not so 
set or recorded. 

(2) A price to be fixed by the seller or by the buyer means a price 
for him to fix in good faith. 

(3) When a price left to be fixed otherwise than by agreement of the 
parties fails to be fixed through fault of one party the other may at his 
option treat the contract as cancelled or himself fix a reasonable price. 

( 4) Where, however, the parties intend not to be bound unless the 
price be fixed or agreed and it is not fixed or agreed there is no contract. 
In such a case the buyer must return any goods already received or if 
unable so to do must pay their reasonable value at the time of delivery 
and the seller must return any portion of the price paid on account. 

COMMENT: Prior Uniform Statutory Provision: §§ 9 and 10, Uniform Sales Act. 

Changes: Completely rewritten. 

Purposes of Changes; 1. This section applies ,vhen the :price term is left open 
on the making of an ag?eement which is nevertheless intended by the parties to 
be a binding agreement. This Article :rejects in these instances the formula that 
''an agreement to ngree is unenforceable" if the case falls ~.vithin subsection (1) 
of this section, and rejects also defeating such agreements on the ground of 
"indefiniteness". Instead this A_rticle recognizes the dorrdnant intention of the 
parties to have the deal continue to be bin~g upon both, As to future per­
formance, since. this Article recognizes remedjes such as cover (§ 2-712}, 
resale {§ 2-706) and specific :performance (§ 2~716) which go beyond any mere 
arithmetic as between contract price and market price, there is usually a "rea­
sonably certain basis for granting an appropriate remedy for breach" so that 
the contract need not .fail for indefiniteness. 

2. Under some circumstances the postponement of agreement on price will mean 
that no deal has rwlly been concluded. and this is made express in the preamble 
of subsection (1) ("'l'he parties if they so intend") and in subsection (4). Whether 
or not this is so is1 in most cases, a question to be determined by the trier of fact. 

3, Subsection (2), dealing with the situation where the price is to be :fixed by 
one party :rejects the uncommercial idea that an agreement that the seller mar 
fix the Price means that he may fi..."C any :price he may wish by the· express "(fUBli .. 
ftcation that the price so tLxed must be fixed in good faith. Good faith includes 
obse!"V'anee of reasonable commercial standa:rds of fair dealing in the trade if 
the party is a merchant. (§ 2-103). But in the normal ease a ('posted price" or 
4l fature seller's or buyer's 11 given price," "pric.e .in effect," ~'market price/* or 
the like satisfies the good faith requirement. 

4. The section recognizes that there mn.y be cases in which a particular person'.s 
judgment is not cJ1osen merely as a barometer or inde..."t of a fair price but is 
an essential condition to the parties' intent to make any contract at all For 
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example, the case where a known and trusted ex-pert is to "value" a particular paint­
ing for which there is no market standard differs sharply from the situation where 
a named expert is to determine the grade of cotton, and the difference would 
support a finding that in the one the parties did not intend to make a binding 
agreement if that expert were unavailable whereas in the other they did so in­
tend. Other circumstances would of course affect the validity of such a finding. 

5. Under subsection (3), wrongful interference by one party 'ivith any agreed 
machinery for price fixing in the contract may be treated by the other party as 
a repudiation justifying cancellation, or merely as a failure to take cooperative 
action thus shifting to the aggrieved party the reasonable leeway in fL"ting the 
price. 

6. Throughout the entire section, the purpose is to give effect to the agreement 
which has been n1ade. That effect, however, is always conditioned by the require­
ment of good faith action which is made an inherent part of all contracts within 
this Act. (§ 1-203). 

Cross References: 

Point 1: §§ 2-204(3), 2-706, 2-712 and 2-716. 
Point 3: § 2-103. 
Point 5: §§ 2-311 and 2-610. 
Point 6: § 1-203. 

Definitional Cross References: 

"A.greernent". § 1-201. 
"Burden of establishing". § 1-201. 
"Buyer". § 2-103. 
"Cancellation". § 2-106. 
"Contract". § 1-201. 
"Contract for sale". § 2-106. 
"Fault". § 1-201. 
"Goods". § 2-105. 
"Party". § 1-201. 
"Receipt of goods". § 2-103. 
HSeller''. § 2-103. 
"Term". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: C. G. Blake Co., Inc. v. W.R. Smith and Son, Ltd., 147 Va. 960, 973-81, 
133 S.E. 685 (1926), discusses the interpretation of a clause providing that the 
uprice inserted is based upon the government fixed price and subject to any re­
vision." 

§ 2-306. Output, Requirements and Exclusive Dealings. (1) A term 
which measures the quantity by the output of the seller or the c·equire­
ments of the buyer means such actual output or requirements as may 
occur in good faith, except that no quantity unreasonably disproportionate 
to any stated estimate or in the absence of a stated estimate to any 
normal or otherwise comparable prior output or requirements may be 
tendered or demanded. 

(2) A lawful agreement by either the seller or the buyer for exclusive 
dealing in the kind of goods concerned imposes unless otherwise agreed 
an obligation by the seller to use best efforts to supply the goods and by 
the buyer to use best efforts to promote their sale. 

COMl\.IENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. Subsection (1) of this section, in regard to output and requirements, 
applies to this specific problem the general approach of this Act which requires 
the reading of commercial background and intent into the language of any agree­
ment and demands good faith in the p€rformance of that agreement. It applies 
to such contracts of nonproducing establishments such as dealers or distributors 
as well as to manufacturing concerns. 
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2. Under this Article, a contract for output ox requirements is not too indefurite 
since it is held to mean the actual good faith output or requirements of the par­
ticular party. Nor does such a contract lack mutuality of obligation since, under 
this section, the party who will determine quantity is required to operate his 
_plant or conduct his business in good faith and according to commercial stand~ 
ards of fair dealing in the trade so that his output or requirements will approxi­
mate a reasonably foreseeable figure. Reasonable eJasticity in the requiren:.ents 
is e.,:pre.:ssly envisaged by this section and good faith variations from prior re­
quirements are permitted even when the variation may be sueh as to result in 
discontinuance. A shut-down by a l'equirements buyer ior lack of orders might 
be _permissible when a shut~down merely to eurtai1 losses would not. The essen­
tial test is whether the party is acting in good faith. Similarly, a sudden expan­
sion of the plant by which requiremer:ts are to be measured would not be in~ 
eluded within the scope of the contract as made but hor:rnal expansion under­
taken in good faith would he within the scope of this section. One of the factors 
in an expansion situation would be ,vhether the market price had risen greatly 
in a case in which the requirements contract contained a fixed price. Reasonable 
va..>"lation of an extreme sort is exemplified in Southwest Natural Gas Co. v, 
Oklahoma Portland Cement Co., 102 F.2d 630 (C.C.A. 10, 1939). This Article 
takes no position as to whether a requirements contract is a provable claim in 
bankruptcy, 

3. If an estimate of output or requirements is included in the agreement, no 
quantity unreasonably disproportion.ate to it may be tendered or demanded. Any 
minimum or maximum set by the agreement shows a clear limit on the intended 
elasticity. In similar fashion, the agreed estimate is to be regarded as a center 
around which the parties intend the variation to occur. 

4. When an enterprise is sold; the question may arise whether the buyer is bound 
by an existing output or requirements contract. That question is outside the 
scope of this Article, and is to be determined on other principles of law. Assum­
ing that the contract continues, the output or requirements in the hands of the 
new owner continue to be measured by the actual good faith output or re<\uire­
ments under the normal operation of the enterprise p.rior to sale. The sale itself 
is not grounds for sudden expansion or decrease. 

5. Subsection (2); on e:<:elusive dealing, makes explicit the commercial role em­
bodied in this Act under which the parties to such contracts a.re held to have 
impliedly, even when not expressly1 bound themselves to use reasonable diligence 
us well as good faith in their performance of the contract. Under such contracts 
the exclusive agent is required, although no express commitment has been made, 
to use reasonable effort and due di1igenee in the expansion of the market or the 
promotion of the product, as the case may be. The principal is expected under 
such a contract to refrain from supplying any other dealer or agent within the 
exclusive territory. 1\.n exclusive dealing agreement brings into play all of the 
good faith aspects of the output a.nd requirement problems of subsection (1). 
It also raises questions of insecurity and right to adequate assurance under this 
Article. 

Cross References: 

Point 4: § 2-210. 
Point 5: §§ 1-208 and 2-609. 

Definitional Cross References: 

ljAgreement". § 1-201. 
"'Buyer". § 2~103. 
:'Contract for sale". § 2~106. 
"Good faith". § 1-201. 
"Goods". § 2-105. 
"Party". § 1 ~201. 
1'Tenn". § 1-201« 
"Seller"~ § 2-103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: Virginia law bas recognized that "requirements" contracts are suffiei­
ently defnite so as to be enforceable. C. G. Blake, Inc. v. W. R. Smith and Son, 
Ltd., 147 Va. 960, 973, 138 S.E. 685 (1926); n'Iathieson ,,-'l1kali Works v. Virginia 
Banner Coal Corp., 147 Va_ l~, 135-36, 143~49, 136 S.E. 673 (1927}; New Idea 
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Spreader Co. v. R. l\f. Rogers & Sons, 122 Va. 54, 64-651 94 S.E. 351 (1917); Smoke­
less Fuel Co. v. W. E. Seaton & Sons, 105 Va. 170, 174, 52 S.E. 829 (1906). A re­
auirements contract is not one for such quantity as the purchaser may see fit to 
Order, but a contract for a reasonable quantity by a good faith buyer, and a buyer 
whose requirements do not equal a stated estimate is not required to take the esti~ 
mated figure. Mathieson .. .\.lkali Works v. Virginia Banner Coal Corp •• 147 Va.. 125, 
141-50, 136 S.1£. 673 (1927). See Standard Ice Co. v. Lynchburg Diamond Ice 
Factory, 129 Va, 521, 527-32, 106 S.E. 390 (1921), for construction of "the full 
making capacity of the plar.t/' See also Potts v. Mathieson Alkali Works, 165 Va. 
196, 216-18, 181 S.E. 521 (1935). 
The Comment, Point 4, indicates that the CCC does not cover the situation pre­
sented in Wiseman v. Dennis, 156 Va. 431, 435, 157 S.E. 1716 (1931), in which it 
was held that a buyer could not avoid a requirement$ contract by selling his 
busir.ess. 

§ 2-307. Delivery in Single Lot or Several Lots. Unless otherwise 
agreed all goods called for by a contract for sale must be tendered in a 
single delivery and payment is due only on such tender but where the cir­
cumstances give either party the right to make or demand delivery in lots 
the price if it can be apportioned may be demanded for each lot. 

COMMENT: Prior Uniform Statutory Provision: § 45(1), Uniform Sales Act. 

Changes: Rewritten and expanded. 

Purposes of Changes: 1. This section applies where i.;he parties have not sp.eci­
ficully agreed whether delivery and payment are to be by !ots and generally con­
tinues the essential intent of original Act, § 45 (1) by assuming that the parties 
intended delivery to be in a single lot. 

2. Where the actual agreement or the circumstances do not indicate othenvise, 
delivery in lots is not permitted under this section and the buyer is properly en­
titled to reject for a deficiency in the tender, .suhject to any privilege in the seller 
to cure the tender. 
3. The "but" clause of this section goes to the case in which it is not commer­
ciaHy feasible to deliver or to :receive the goods in a single lot as for exam;n.le, 
where a contract calls for the shipment of ten carloads of coal and only three 
ca.l's are available at a given time. Similarly, in a contract involving brick neces­
sary to build a building the buyer's storage space may be limited so that it would 
be impossible to :receive the ent:i:re amount of brick a.t once, or it may be neces­
sary to assemble the goods as in the case of cattle on the range, or to mine then:1. 

In such cases) a partial delivery is not suhject to :rejection for the defect in 
quantity alone, 1f the circumstances do not indicate a rer,udiation or default by 
the seller as to the e,,:pected baiunce or do not give the buyer ground for sus­
pending his performance because of insecurity under the provisions of § 2.iJ09. 
However, in such cases the undelivered balance of goods under the contract 
must be £orthcoming "Wlthin a reasonable time and in a reasonable manner ac~ 
cording to the policy of § 2-503 on manner of tender of delivery. This is reb1-
fo:rced by the express provisions of § 2-608 that if a lot has been accepted on 
the reasonable assumption that its nonconformity will be cured, the acceptar,ce 
may be revoked lf the cure does not seasonably occur. The section re.feets the 
rule of Kelly Construction Co. v. Hackensack Brick Co .• 91 N.J.L. 585, 103 ~4-. 417, 
2 A.L.R. 685 (1918) and approves the result in Lynn 11. Ranger, Inc. v. Gllder­
sleeve1 106 Conn. 372, 138 .:.\.. 142 (1927) in which a contact was made for six 
carioads of coal then rolling from the mines and consigned to the seller but the 
seller agreed to divert the carloads to the buyer as soon as the car numbers 
became known to him. He arranged a diversion of two cars and then notified 
tJte--fflt'Y,er 'Wt\9 flMm ~iated the eontract. 'The seller was held to he entitled 
to his full remedy for the 'hvo ears diverted because simultaneous delivery of 
all o:f the cars was not contemplated by either party. 

4. Where the ci.rcumstanees indicate that a party has a right to delivery in lots, 
the priee may he demanded for each lot if 1t is apportionable. 

Cross References: 

Point 1 § 1-201. 
Point 2 §§ 2-508 and 2-601. 
Point 3 §§ 2-503, 2-608 and 2-609. 



Definitional Cross References: 
1'Cont:ract for sale". § 2-106. 
;;Goods". § 2-105, 
"Lot". § 2-105. 
"Party". § 1-201. 
"Rights". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Sta.tut-es~ None. 

§ 2-308. Absence of Specified Place for Delivery, Unless otherwise 
agreed 

(a) the place for delivery of goods is the seller's place of business or 
if he has none his residence; but 

(b) in a contract for sale of identified goods which to the knowledge 
of the parties at the time of contracting are in some other place, that place 
is the place for their delivery; and 

(c) documents of title may be delivered through customary banking 
channels. 

C0~1MENT: Prior lJniform Statutory Pro-vision: Paragraphs (a) and (b)­
§ 43(1), Uniform Sales Act; Paragraph (e)-none. 

Changes: Slight modification in 1anguage. 

Purposes of Changes and New Matter: 1. Paragraphs (a) and (b) provide for 
those noncommercial sales a.nd for those occasional comn1ercial sales where no 
place 01· means o:f delivery has been agreed upon by the parties, Where delivery 
by carrier is "requ!red or authorized by the agreement", the seller's duties as: to 
delivery of the goods a-re governed not by this section but by § 2-504. 

2. Under paragraph (b) when the identified goods contracted for are known 
to both parties to be in some location other than the ael1er"s place of business or 
residence, the parties are presumed to have intended that place to be the place 
of delivery. This paragraph also applies ( unless. as would be norn1al, the circu:m­
stances show that delivery by way of documents is intended) to a bulk ot goods 
in the possession of a bailee. In such a case, however. the seller has the addi .. 
tional obligat-ion to procure the acknowledgment by the bailee of the buyer's 
right to -possession. 

3. Where Hcusto:m.ary banking channels" call only for due notification by the 
banker that the documents are on band, leaving the buye:t himself to see to the 
physical receipt of the goods, tender at the buyers address is not required under 
paragraph (c), But that para.graph 1nerely eliminates the possibility of a de­
fault by the seller if Hcustomary banking channelsn have been properly used in 
giving notice to the buyer. Where the bank has purchased a draft accompanied 
by documents or has undertaken its collection on behalf of the seller, Part 5 of 
Article 4 spells out its duties and relations to its customer~ \Vhere the docu­
ments move fo:Nrard under a letter of e:redit the A.rticle on Letters of Credit 
speHs out the duties and relations between the bank, the seller and the buyer. 

4. The rules of this section apply only 11unless otherwise agreed." The surround­
ing circumsts.nces, usage of trade, course of dealing and course of performanee, 
as well as the express language of the pa:rties1 may constitute an aotherwise 
agreement". 

Cross References: 

Point 1 §§ 2-504 and 2-605, 
Point 2 § 2·503. 
Point 3 § 2-512, Articles 4, Part 5, and 6. 
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Definitional Cross Refel'etlees: 

HContract for sale'\ § 2~106. 
"Delivery". § 1-201. 
11Document of titleu. § 1~201~ 
"Goods". § 2-105. 
"Party". § 1-201. 
"Seller". § 2-103. 

VIRGINIA A_:>;NOT.{TIONS 

Prior Statutes: None. 

Comment: Virginia has also indicated, in accord with this section, that the place 
of delivery, unless otherwise agreed, is at the seHer1s plaee of business. or if he 
has none, at his residenee. Geoghegan Sons & Co. v. Arbuckle Bros., 139 Va. 92, 
105, 123 S.E. 387, 36 A.L.R. 399 (1924); Blenner v. Vim Motor Trnck Co., 136 Va. 
189, 204-05, 117 S.E. 834 (1923). 

§ 2-309. Absence of Specific Time Provisions; Notice of Termina­
tion. (1) The time for shipment or delivery or any other action under a 
contract if not provided in this Article or agreed upon shall be a reason­
able time. 

(2) Where the contract provides for successive performances but is 
indefinite in duration it is valid for a reasonable time but unless otherwise 
agreed may be terrulnated at any time by either party. 

(3) Termination of a contract by one party except on the happening 
of an agreed event requires that reasonable notification be received by the 
other party and an agreement dispensing with notification is invalid if 
its operation would be unconscionable. 

CO:\I:\IENT: Prior Lniform Statutory Provision: Subsection (1)-see §§ 43(2), 
45(2), ,.t? (11 and 48, Uniform Sales Act, for policy continued under this Article; 
Subsection (Z)-none; Subsection (3)-none. 

Changes: Completely different in seope. 

Purposes of Changes and New :\fatter: 1. Subsection (1) .requires that nll aet1on::. 
taken under a sales contract must be taken within a reasonable ti..TU.e where no 
time has been agreed upon. The reasonable time under this provision turns on 
the criteria .:is to "reasonable time0 and on good faith and commercial standards 
set :fo:rth in §§ 1-203, 1-204 and 2-103. lt thus depends upon what constitutes: 
ac,ceptable con1mercial conduct in view of the nature, purpose and circumstances 
of the action to be taken, Agreement as to a definite time, however, may be 
found i....-1 a term implied from the contractual circumstances, usage of trade or 
s:ou.rse of dealing or performance as well as in an express term. Sueh ~'\ses fall 
outside of this subsection since in them the time :for action is "agreed» by usage. 

2. The time for payment, where not agreed upon, is related to the time :for 
delivery; the particular problems which arise in connection with determining the 
appropriate time of payment and the time for any inspection before payment 
which is both allowed by law and demanded by the buyer are covered in § 2-518. 

3. The facts in regard to shipment and delivery differ so widely as to make de­
tailed provision for them in the text of this _-\..rticle impracticable. The applicable 
principles, however, make it clear that surprise is to be avoided, good :faith judg­
ment is to be protected, and notice or negotiation to reduce the uncertainty to 
certainty is to be favored. 

4. When the time for delivery is left open. unreasonably early offe:ra of or de­
mands for deliYery are intended to be read under this Article as expressions of 
desire or h1tention, re-questing the a.asent o:i: acquiescence of the other party, not 
as finaI positions which may amount without more to breach or to create breach 
by the other side. See §§ 2-207 and 2~609. 

5. Tbe obligation of good faith under this ~<\ct requires reasonable notification 
before a contract may be treated as breached because a reasonable time for 
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delivery or d€mand has expired. Thls operates both in the case of a contract 
originally indefinite as to time and of one suhsequently made indefinite by waiver. 
When both parties let an originally reasonable time go by in silence, the course 
o.f conduct under the contract may be viewed as enlarging the reasonable time 
for tender or demand of performance. The contract may be terminated by aban­
donment. 

6. Parties to a contra~t are not required in giving reasonable notification to fL"C, 
at peril of breach, a time which is in fact reasonable in the unforeseeable judg­
ment of a later trier of fact. Effective communication of a pro1.1osed time limit 
calls for a response, so that failure to reply will make out acquiescence. Where 
objection is made, however, or if the demand is merely for in.formation as to 
when goods will be delivered or will be ordered out1 demand for assurances on 
the ground of insecurity may be made under this Article pending further negotia­
tions. Only when a party insists on undue delay or on rejection of the other 
party1s reasonable proposal is there a question of flat breach undel' the present 
section. 

7. Subsection (2) applies a commercially reasonable view to :resolve the conflict 
which has arisen in the cases as to contracts of indefinite duration. The '~reason~ 
able time" of duration appropriate to a given arrangement is lin'Jted by the 
circumstances. When the arrangement has been carried on by the parties ovel' 
the years. the "reasonable time" can continue indefinitely and the co-:1tract will 
not terminate Uritil notice. 

8. Subsection (3) recognizes that the application of principles of good faith and 
sound commercial practice normally call for such notification of the termination 
of a going contract relationship as will give the other party reasonable time to 
seek a substitute arrangement. An agreement dispensing with notification or 
limiting the time for the seeking of a substitute arrangement is, of course, valid 
under this subsection unless the results of putting it into operation would he 
the creation of an unconscionable state of affairs. 

9. Justifiable cancellation for breach is a remedy for breach and is not the kind 
of termination covered by the present sub.section. 

10. The !'"equirement of notification is di~pensed with where the contra.ct pro­
vides for termination on the happening of an "agreed event." "Event'' is a 
term chosen here to contrast with Hoptiont> or the like. 

Cross Referenees: 

Point 1: §§ 1-203, 1-204 and 2-103. 
Po;nt 2: §§ 2-320, 2-321, 2-504. and 2-511 through 2-514. 
Point 5: § 1-203. 

Point 7: 2~204. 
Point 6: i 2-609. 

Point 9: § 2-106, 2-318, 2-610 and 2-703. 

Definitional Cross References: 

"Agreement". § 1~201. 
"Contractu. j 1-201, 
"~otification'. § 1~201. 
"Party'~. § 1-201. 
11 Reasonable time". § 1-204.. 
"Termination". § 2-106. 

YIRGINL4. ANNOTATIONS 

Prior Statutes: None. 

Comment; This section is in accord with Virginia law, under which action roust be 
taken within a reasonable thoe, when there is no specific proviaion relating to 
time. Norfolk & Western Railway Co. v. Duke & Rudacille, 107 Va. 764, 768, 60 
S.E. 96 (1908): Duke v. Norfolk & We•tern Railway Co., 106 Va. 152, 155, 55 S.E. 
548 (1906); Carpenter Co. Y. Virginia-Carolina Chemical Co., 98 Va. 177, 181-82, 
35 S.E. 358 (1900). See also Fulton v. Henrico Lumber Co., 152 Va. 666, 676, 148 
S.E. 576 (1929) 1 involving eont1ieting evidence as to the contractual pro,,ision re­
lating to the time of delivery. By implication the section :recognizes that a failure 
t-0 make delivery at an agreed time constitutes a breach of a sales contract, a re .. 
sult that is in accord with W, S. Forbes & Co. v. Southern Cotton Oil Co., 130 
Va. 245, 252, 108 S.E. 15 (1921). 
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§ 2-310. Open Time for Payment or Running of Credit; Authority to 
Ship Under Reservation. Unless otherwise agreed 

(a) payment is due at the time and place at which the buyer is to 
receive the goods even though the place of shipment is the place of 
delivery; and 

(b) if the seller is authorized to send the goods he may ship them 
under reservation, and may tender the documents of title, but the buyer 
may inspect the goods after their arrival before payment is due unless 
such inspection is inconsistent with the terms of the contract (§ 3-513); and 

( c) if delivery is authorized and made by way of documents of title 
otherwise than by subsection (b) then payment is due at the time and 
place at which the buyer is to receive the documents regardless of where 
the good!l are to be received; and 

( d) where the seller is required or authorized to ship the goods on 
credit the credit period runs from the time of shipment but post-dating 
the invoice or delaying its dispatch will correspondingly delay the start­
ing of the credit period. 

C0111\{ENT: Prior Uniform Statutory Provision: §§ 42 and 47(2), Uniform Sales 
) ... ct. 

Changes: Completely rewritten in this and other sections. 

Purposes of Changes: This section is drawn to reflect modem business l!',ethods 
of. dealing at a distance rather than face to face. Thus: 

1. Paragraph (a) provides that payment is due at the time and plaee "'the buyer 
is to receive the goods" i-ather than at the point of delivery except in do1:umentary 
shipment cases (paragraph (c}). This grants an opportunity for the exercise 
by the buyer of his preliminary right to inspection before paying even though 
under the delivery tern1 the risk of loss may have previously passed to him or 
the running of the credit period has already started. 

2. Paragraph (b) 1V"hile providing for inspection by the buyer before he pays, 
protects the seller. He is not requited to give up _possession of the goods until 
he has received payment, whe.:re no credit has been contemplated by the parties. 
The seller may collect th1·ough a bank by a sight draft against an order bill of 
Jading "hold until arrival; inspection allowed.'> The obligations of the b,:.ni<; under 
such a provision are set forth in Part 5 of ~'lrticle 4, In the absence nf a credit 
term1 the sel1er is permitted to ship under :reservation and if he does payment 
is then due where and when the buyer is to receive the documents. 

3. Uniess otherwise agreed, the place for the receipt of the documents and pay~ 
1nent is the buyer's city but the time for paytnent is only after arriv1i of the 
goods, since unde1· paragraph (b). and §§ 2~512 and 2-513 the buyer is under 
no d1.1ty to pay prior to inspection. 

•1. Where the mode of shipment is s:ueh that goods must be unloaded immediately 
apon arrival, too 1·npidly to permit adequn:e inspection before reeeipt, the teller 
1nust be guided by the provisions of this i~rticle on inspection which provide that 
if "'.:.he seller wishes to demand payment before inspection, he roust put an 
::tpp:ropriate term into the contract. Even requiring paytnent against documents 
\Yill not of itself have this desired result if the documents are to be held until 
the arrival of the goods, But under (b) a11d ( c) if the terms are C.I.F-., C.O.D., 
or cash against documents payment may be due before inspection. 

5. Paragraph (d) states the common commercial understanding that an agreed 
cre~it perlud runs from the time of shipment or from· that dating of the invoice 
1\·luch is commonly recognized as a representation of the time of shipment. The 
provisio_n cone.:rning any delay in sending forth the invoice is ini:.?luded because 
such conduct results in depriving the buyer of his full notice and wanting as to 
when he must be prepared to pay. 
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Cross References: 

Generally: Part 5. 
Point 1: § 2-509. 
Point 2; §§ 2-505, 2-511, 2-612, 2-513 and Article 4. 
Point 3: §§ 2-308(b), 2·512 and 2-513. 
Point 4: § 2-513(3) (b). 

Definitional Cross References: 

"Buyer". § 2-103. 
"Delivery". § 1·201. 
"Document of title'~. § 1-201 • 
.iGoods". § 2-105. 
"Receipt of goods11

• § 2-103~ 
'(Seller',. § 2~103. 
usendH. § 1-201. 
"Ter::n". § 1-201. 

VIRGL.'HA ANNOTATIONS 

Prior Statutes: None. 

§ 2-311. Options and Cooperation Respecting Performance. (1) An 
agreement for sale which is otherwise sufficiently definite (subsection (3) 
of § 2-204) to be a contract is not made invalid by the fact that it leaves 
particulars of performance to be specified by one of the parties. Any such 
specification must be made in good faith and within limits set by com­
mercial reasonableness. 

(2) 1:nless otherwise agreed specifications relating to assortment of 
the goods are at the buyer's option and e.,:cept as otherwise provided in 
subsections (1) (c) and (3) of § 2~319 specifications or arrangements re­
lating to shipment are at the seller's option. 

(3) \'lhere such specification would materially affect the other party's 
performance but is not seasonably made or where one party's cooperation 
is necessary to the agreed performance of the other but is not seasonably 
forthcoming, the other party in addition to all other remedies 

(a) is excused for any resulting delay in his own performance; and 

(b) may also either proceed to perform in any reasonable manner or 
after the time for a material part of his own performance treat the failure 
to specify or to cooperate as a breach by failure to deliver or accept the 
goods. 

CO)fl\lE~T: Prior Uniform Statutory Provision: None. 

Purposes: 1. Subsection {1) perm.its the .P!1-rties to !cave certain detailed particu­
lars of performance to be filled in by either of them without ninning the risk 
of having the contract invalidated for indefiniteness. The party to whom the 
agreement gives power to specify the missing details is :required to exercise good 
faith and to act in accordance with commetcial standards so that there is no sur­
p"!'ise and the range of permissible variation is limited by what is commercially 
reasonable. The "agreement" which pennits: one party so to specify may be 
found as well in a course of dealing, usage of trade, or implication from cireum­
stances: aa in explicit lnnguage used by the parties. 

2. Options as to assortment of goods or shipping arrangements are specific.ally 
reserved to the buyer and seller respectively under subsection (2) where no other 
tt!'rangement has been made. This section rejeets the test which meehanicnlly 
and without regnrd to usage or the purpose of the option gnve the option to the 
party "first under a duty to move', and appiies 1nstend a standard commercial 
inte1·pretation to these circumstances. The ''Un.less other.vise agreed" provision 
of this subsection covers not only express terms but the background nnd eircum~ 
stances which enter into the agreement. 

99 



3. Subsection {3) applies when the exercise o.f an option or cooperation by one 
party is necessary to or materially affects the other party's performance, but 
it is not seasonably forthcoming; the subsection relieves the other party from 
the n~ce~sity for performance or e..1:cuses his delay in periormance as the case 
may be. The contl<1ct.-keeping party may at his option under thls subsection pro­
cet:d to perform in any commercially reasonable manner rather than wait._ In 
addition to the special re:31.edies provided, this subsection also resertes "all other 
reme<liesn, Tlle remedy of uarticular importance in this connection is that pro­
vided for insecurity. RequeSt may also be made pursuant to the obligation of 
good faith for a reasonable indication of the time and rr.anner of per:formance 
for which a part:r is to hold hlmeeli ready. 

4. The remedy provided in subsection {3) is one which does not operate in the 
situation which falls within the scope of § 2~614 on substituted performance. 
Where the failure to cooperate results from cirL"Umstances set forth in that 
Section, the other party is under a duty to proffer 01· demand (as the case may 
be) substitute pe~·forma:ncia as a condition to claiming rights against the non­
cooperating party. 

Cross References: 

Point 1: §§ 1-201, 2-204 and 1-203. 
Point 3: §§ 1-203 and 2-609. 
Point 4: § 2-6H. 

DefrnJtional Cross References: 

"Agreement". § 1-201. 
0 Buyer11

• § 2-103. 
"Contract for sale". § 2-106. 
"Goods". § 2-105. 
"Party". § 1-201. 
"Remedy". § 1-201. 
"Seasonably". § 1-204. 
1'Seller11

• § 2-103. 

vmGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: Virginia has reached the same result as provided for in subsection 
2-311{2), excusing a party who fails to receive seasonable eoope.ration from the 
other party for any resulting delay in his own performance~ James Rive't" Lumber 
Co., Inc. v. Smith Bros .. 135 Va. 406, 416-18, 116 S.E. 241 (1923); Lewis v. Weldon, 
24 Va. (3 Rand.) 71, 79-80 (1824). 

Virginia is in aceord with subseetion 2~311(3), having given similar effect to an 
express contractual clause providing that "failure to give prompt shipping in­
struction mayr at seller's option, be deemed refusal to take nitrate." Wessel, 
Duval & Co. v. Crozet Coopemge Co., 143 Va. 469, 473-76, 130 S.E. 3D3 (1925). 

§ .2-312. Warranty of Title and Against Infringement; Buyer's Obli­
gation Against Infringement. (1) Subject to subsection (2) there is in 
a contract for sale a warranty by the seller that 

(a) the title conveyed shall be good, and its transfer rightful; and 

(b) the goods shall be delivered free from any security interest or 
other lien or encumbrance of which the buyer at the time of contracting 
has no knowledge. · 

(2) A warranty under subsection (1) wi!L be excluded or modified 
only by speeific language or by circumstances which give the bu;-er rea­
son to know that the person selling does not claim title in himself or that 
he is purporting to sell only such right or title as he or a third person may 
have. , 

(3) Unless otherwise agreed a seller who is a merchant regularly 
dealing in goods of the kind warrants that the goods shall be delivered 
free of the rightful claim of any third person by way of infringement or 
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the like but a buyer who furnishes specifications to the seller must hold 
the seller harmless against any such claim which arises out of compliance 
with the specifications. 

COMMENT: Prior Uniform Statutory Provision: § 13, Uniiorm Sales Act. 

Changes: Completely rewritten, the provisions concerning infringement being 
new. 
Purposes of Changes: 1. Subsection (1) makes provision for a buyer's basie needs 
in respect to a title which he in good faith expects to acquire by his purchase, 
namely1 that he receive a good, clean title transferred to him also in a rightful 
manner so that he will not be exposed to a lawsuit in order to protect it. 

The warranty extends to a buyer whether or not the seller was in possession of 
the goods at the time the sale or contract to sell was made. 

The warranty of quiet possession is abolished. Disturbance of quiet possession, 
although not mentioned specifically1 is one way, among many, in which the breach 
of the warranty of title may be established. 

The "knowledge.,, referred to in subsection 1 {b) is actual knowledge as distinct 
from notice. 

2. The provisions of this Article requiring notification to the seller within a rea­
sonable time a::fter the buyer's _discovery of a breach apply to notice of a breMh 
of the warranty of title, where the seller's breach was innocent. However, if the 
seHer1s breach was in bad faith he cannot be permitted to claim that he has been 
misl€d or prejudiced by the delay in giving notice. In .such ease the '1reasonable" 
time for notice should receive a very liberal interpretation. Whether the breach 
by the seller is in good or bad faith § 2-725 provides that the cause of action 
accrues when the breach occurs. Under the -provisions of that section the breach 
of the warranty of good title occurs when tender ot delivery is made since the 
warranty is not one which extends to "future perlormanl!e of the goods.n 

3. When the goods are part of the seller's normal stock and are sold in bis 
normal course of business, it is hia duty to see that no claim of infringement of 
a patent or trademark by a third party will mar the buyet1s title. A sale by a 
person other than a dealer, however, raises no implication in its circumstances 
of such a warranty. .Nor is there such an implication when the buyer ordeTs 
goods to be assembled, prepared o:r manufactured on his own specifications. If, 
in such a case, the resulting product infringes a patent or trademark, the liability 
will rnn from buyer to seller. There is1 under such circumstances, a tacit repre .. 
sentation on the pa.rt of the buyer that the seller will be safe in manufacturing 
according to the specifications, and the buyer is under an obligation in good faith 
to indemnify him for any loss suffered. 

4. This section rejects the cases which reeogriize the principle that infringements 
violate the warranty of title but deny the buyer a remedy unless he has been 
expressly prevented froni using the goods. Under this ~'i.rticle "eviction" is not 
a necessary condition to the buyer's remedy since the buyer's remedy arises 
immediately upon receipt of notice of infrina'ement; it is merely one way of 
establishing the fact of breach. 

5. Subsection (2) recognizes that sales by sheriffs~ executors, foreclosing lienora 
a.nd persons: similarly situated a.re so out of the o:rdinary commercial course that 
their peculiar character is immediately apparent to the buyer and therefore no 
personal obligation is imposed upon the seller who is purporting to sell only an 
untenown or limited right. Thia subsection does not touch upon and leaves open 
all questions of :restitution arising in such cases, when a unique article so sold 
is :reclaimed by a third party as the rightful owner. 

6. The warranty of subsection (1) is not designated as an "implied" wal'I"!1nty, 
and hence is not subject to § 2-316 (3). Disclaimer of the warranty of title is 
governed instead by subsection {2) 1 which requires either specific language or 
the described circumstances. 

Cross References: 

Point 1 
Point 2 
Point 3 
Point 4 
Point ·a 

§ 2-403. 
§§ 2--007 and Z.725. 
§ 1·203. 
§§ 2·609 and 2-725. 
§ 2--316. 
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Definitional Cross References: 

"Buyer". § 2-103. 
"Contract for sale11

• § 2-106. 
''Goodsu. § 2-105. 
-rperson". § 1-201. 
"Right". § 1~201. 
"Seller''. § 2-103. 

VIRGL,,A ANNOTATIONS 

Prior Statutes: None. 

Comment: ~:\.n express warranty of clear title in the sale of an automobile was in­
volved in Silvey v, Johnston, 193 Va. 677, 6791 70 S.E.2d 280 (1952), but Virginia 
has not had a case involv"ing an implied warranty of title. 

§ 2-313. Express Warranties by .Affirmation, Promise, Description, 
Sample. (1) Express warranties by the seller are created as follows: 

(a) Any affirmation of fact or promise made by the seller to the 
buyer which relates to the goods and becomes part of the basis of the 
bargain creates an express w::uTanty that the goods shall conform to the 
affirmation or promise. 

(b) Any description of the goods which is made part of the basis of 
the bargain creates an express warranty that the goods shall conform to 
the description. 

( c) Any sample or model which is made part of the basis of the bar­
gain creates an express warranty that the whole of the goods shall con· 
form to the sample or model. 

(2) It is not necessary to the creation of an express warranty that 
the seller use formal words such as "warrant" or "guarantee" or that he 
have a specific intention to m,'lke a wananty, but an affirmation merely 
of the value of the goods or a statement purporting to be merely the seller's 
opinion or commendation of the goods does not create a warranty. 

COAI:l1E~'9': Prior Uniform Statutory Provision: §§ 121 1·:l: and 16. Uniform Sales 
Act. 

Changes: Rewritten. 

Purposes of Changes: 'Io consolidate and systematize basic principles with the 
re5Ult that: 

1. "Express" warranties rest on ''dickered" aspects of the individual bargain, 
anti go so clearly to the essence of that bargain that words of disclaimer in a 
form are repugnant to the basic dickered terms. "Implied" warranties reet so 
clearly on a common factual situation or set of conditions that 110 particular 
language o:r action is necessary to evidence them and they \v:iil arise in such a 
situation unless unmistakably negated. 

This section reverts to the older ease law insofar as the '\\'a:rranties of description 
and sam.p1e are designated ''express" rather than "implied". 

2. ~Uthough this section is limited in its scope and direct purpose to warrar~ties 
n1.ad.e by 1:he seller to_ the buyer as -part of a contract for sale, the vrarranty 
sections. of this Article a:re not designed in any way to disturb those lines of case 
law growth which have recognized that ~"atl'anties need not be con.fined either 
t-0 sai~s contracts or to the dir~ct parties to such a contract.. They may arise 
in other appropriate eireumstances suc..li as in the case of bailments for hir,::, 
wh~ther such bailment is itself the main contr:1.ct or is merely u supplying of 
con:ainers under a contract for the ::.;ale of :heir contents. ·The :provisions of § 2~318 
on UlU'd party bf::ncfi.ci..1.ries expre::1sly recognize this ca.se law development within 
one- partic'J.lar ar¥ta. Beyond ::lu:.t, the matter is left to the case law with the 
inten::ion that the policies of this Act may vffe:r use:ful guidance in dealing with 
further cases as :they arise. 
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3. The present section deals with affirmations of fact by the seller, descriptions 
of the goods or exhibitions of samples, exactly as any other part of a negotiation 
which ends in a contract is dealt with. No specific intention to make a warranty 
is necessary if any of these factors is made part of the basis of the bargain. In 
actual practice affirmations of fact made by the seller about the goods during a 
bargain are regarded as part of the description of those goods; hence no particu­
lar reliance on such statements need be shown in order to weave them into the 
fabric of the agreement. Rather, any fact which is to ta_ke such affirmations, 
once made, out of the agreement requires clear affirmative proof. The issue nor­
mally is one of fact. 

4. In view of the principle that the whole purpose of the law of warranty is to 
determine what it is that the seller has in essence agreed to sell, the policy is 
adopted of those cases which refuse except in unusual circumstances to recognize 
a material deletion of the seller's obligation. Thus, a contract is normally a 
contract for a sale of something describable and described. A clause generally 
disclaiming "all warranties, express or implied" cannot reduce the seller's obli­
gation with respect to such description and therefore cannot be given literal 
effect under § 2-316. 

This is not intended to mean that the parties, if they consciously desire, cannot 
make their own bargain as they wish. But in determining what they have agreed 
upon good faith is a factor and consideration should be given to the fact that 
the probability is small that a real price is intended to be exchanged for a pseudo­
obligation. 

5. Paragraph (1) (b) makes specific some of the principles set forth above when 
a description of the goods is given by the seller. 

A description need not be by words. Technical specifications, blueprints and the 
like can afford more exact description than mere language and if made part of 
the basis of the bargain goods must conform with them. Past deliveries may 
set the description of quality, either expressly or :impliedly by course of dealing. 
Of course, all descriptions by merchants must be read against the applicable 
trade usages with the general rules as to merchantability resolving any doubts. 

6. The basic situation as to statements affecting the true essence of the bargain 
is no different when a sample or model is involved in the transaction. This section 
includes both a "sample" actually drawn from the bulk of goods which is the 
subject matter of the sale, and a umodel" which is offered for inspection when 
the subject matter is not at hand and which has not been drawn from the bulk 
of the goods. 

Although the underlying principles are unchanged, the facts are often ambiguous 
when something is shown as illustrative, rather than as a straight sample. In 
general, the presumption is that any sample or model just as any affirmation 
of fact is intended to become a basis of the bargain. But there is no escape from 
the question of fact. When the seller exhibits a sample purporting to be drawn 
from an existing bulk, good faith of course requires that the sample be fairly 
drawn. But in mercantile experience the mere exhibition of a ,:sample" does not 
of itself show whether it is merely intended to 11 suggest" or to "be" the character 
of the subject-matter of the contract. The question is whether the seller has so 
acted with reference to the sample as to make him responsible that the whole 
shall have at least the values shown by it. The circumstances aid in answering 
this question. If the sample has been drawn from an existing bulk, it must be 
regarded as describing values of the goods contracted for unless it is accom­
panied hy an unmistakable denial of such responsibility. If, on the other hand, 
a model of merchandise not on hand is offered, the mercantile presumption that 
it has become a literal description of the subject matter is not so strong, and 
particularly so if modification on the buyer's initiative impairs any feature of the 
model. 

7. The precise time when words of description or affirmation are made or samples 
are shown is not material. The sole question is \Vhether the language or samples 
or models are fairly to be regarded as part of the contract. If language is used 
after the closing of the deal ( as when the buyer when taking delivery asks and 
receives an additional assurance), the warranty becomes a modification, and need 
not be supported by consideration if it is otherwise reasonable and in order 
(§ 2-209). 

8. Concerning affirmations of value or a seller's opinion or commendation under 
subsection (2), the basic question remains the same: What statements of the 
seller have in the circumstances and in objective judgment become part of the 
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basis of the bargain 1 As indicated above 1 all of the statements of the seller do 
so unless good reason is shown to the contrary. The provisions of subsection (2) 
are included, however1 since common experience discloses that some statements 
oT predictions cannot fairly be viewed as entering into the bargain. Even as to 
false statements of value, however1 the possibility is left open that a remedy 
may be provided by the law relating to fraud or misrepresentation. 

Cross References: 

Point 1: § 2-316. 
Point 2: §§ 1-102(3) and 2-318. 
Point 3: § 2-316(2)(h). 
Point 4: § 2-316. 
Point 5: §§ 1-205(4) and 2-314. 
Point 6: § 2-316. 
Point 7: § 2-209. 
Point 8: § 1-103. 

Definitional Cross Refe:r:ences: 

"Buyer't. § 2-103. 
"Conforming11

• § 2~106. 
"Goods''. § 2-105. 
11 Seller". § 2-103. 

VIRGL'iIA ANNOTATIONS 

Prior Statutes: JS'one. 

Comment: Virginia law relating to express warranties is generally in accord with 
this section. C. E. \Vright & Co., Inc. v. Shackleford, 152 Va. 6.'35 1 6481 148 S.l:. 
8-07 (1929) (ninety duy warranty of new car); Newbern v. Joseph Baker & Co., 
Inc., 147 Va. 996. 998, 133 S.E. fiUO (1926) (cabbage warranted to be in good mer­
chantable condition); Ford Moto1· Co. v. Switzer, l,!O Va. 383, 393-94, 125 S.E. 209 
(1924) (new car warranted for ninety days to be free from defects in material 
and 1\'0rkmanship); :iYionroe & ].fonroe; Inc. v. Co\\"he, 133 Va. 181, 203, ll.2 S.E. 
848 (1922) (warranty of a machine) i Ney v, Wrenn, 117 Va. 85, 93, 84 S.E. 1 
(1915) (machine warranted to be strictly up-to~date in every respect and in first~ 
class ,vorking condition); Reese. & Co. v. Bates, 94 Va. 221, 324, 26 S.E. 865 (1897) 
!fertiHzer warranted to be as good for potatoes as any other in the market); Mil~ 
b';lrn Wagon Co. Y. Kisewarner, 90 Va. 714, 715, 19 S.E, 846 {1894) {seller exp1·essly 
v,:::.trranted in catalogue that wagon$ were well made of good, thoroughly seasoned 
lr.aterial, and of suificient strength to carry the weights mentioned); Herron & 
llollancl v. Dibrell Bros .• 87 Va. 289, 292, 12 S.E. 674 (1891) (tobacco warranted 
to be sound); Eastern Ice Co. v. King, 86 Va. 97. 98, 9 S.E. 506 (1889) (warranted 
best quality ice); Tr.ice v. Cockran, 49 Va. {8 Gratt.) 442. 450 (1852) (slave war­
rar.ted sound). The only apparent discrepancy between the UCO and prior Virginia 
law is that under "GCC .subsection 2-313 (2) it is not necessary for the seller to have 
any specific intention to make a warranty, while the Supreme C-0urt of i),,ppeals in 
Mason v. Chappell, 56 Va. (15 Gratt.) 572, 583 (1860), said that "no affmnation, 
however strong, will constitute a warranty, unless it ls so intended." See also 
Herron & Holland v. Dibrell Bros.. 87 Va. 289, 296, 12 S.E. 674 (1891). 

Since under the UCC both a warranty by affirmation and one by description are 
e..'f!)ress warranties, it is unnecessary to determine which the warranty is. See 
Latham v. Powell, 127 Va. 382, 398-400, 103 S.E. 638 (1920). Depending somewhat 
on the view taken of the facts, subsection 2~213(1) (b) might change the res'glt in 
Gillette v. Kelling Nut C-0 .• 185 F.2d 294, 297-98 (4th Cir. 1950), in which there 
was a sale by description, but the buyer relied on his own .inspection rather than 
the seller's description. If the description was "made part of the basis of the bar­
gain" there. would be an eA'"PreS.S warranty under the UCC, but not othetwiae. 

Virginia 1aw is in accord with suhsection 2~313(1) {c) that a sample made a part 
of the bargain creates an express warranty. Van Duyn v. 1\-fatthews, 181 Va. 256, 
259-61, 24 S.E.2d 442 (1948); Jacot v. Grossman Seed and Supply Co., Inc., 115 Va. 
90, 105, 78 S.E. 646 (1913); Note, 1 Va. L. Rev. 151 (1913). Although a sample 
ls exh-lbited, it is not necessarily a part of the bargain. Proctor v. Spratley, 78 Va. 
254, 265-66 (1884). 

§ 2·314. Implied Warranty: Merchantability; Usage of Trade. (l)Un­
less excluded or modified (§ 2-316), a warranty that the goods shall be 
merchantable is implied in a contract for their sale if the seller is a mer-
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chant with respect to goods of that kind. Under this section the serving 
for value of food or drink to be consumed either on the premises or else­
where is a sale. 

(2) Goods to be merchantable must be at least such as 

(a) pass without objection in the trade under the contract descrip­
tion; and 

(b) in the case of fungible goods, are of fair average quality within 
the description; and 

(c) are fit for the ordinary purposes for which such goods are used; 
and 

(d) run, within the variations permitted by the agreement. of even 
kind, quality and quantity within each unit and among all units involved; 
and 

( e) are adequately contained, packaged, and labeled as the agreement 
may require; and 

(f) conform to the promises or affirmations of fact made on the con­
cainer or label if any. 

(3) Unless excluded or modified (§ 2-316) other implied warranties 
may arise from course of dealing or usage of trade. 

COMMENT: Prior Uniform Statutory Provision:§ 15(2)J Uniform Sales Act. 

Changes: Completely rewritten. 

Purposes of Changes: This section, drawn in view of the steadily developing case 
law on the subje,ct, is intended to make it clear that: 

1. The seller's obligation applies to present sales as well as to contracts to sell 
subject to the effects of any examination of specific goods. ·(Suhseetion (2) of 
§ 2-316). _'\.Iso, the warranty of merchantability applies to salee for use as well 
aa to sales for resale. 

2. The question when the warranty is imposed turns basically on the meaning 
of the terms of the agreement as recognized in the trade. Goods delivered under 
an agreement made by a merchant in a given line of trade must be of a quality 
eomparable to that generally acceptable in that line of trade under the description 
or other designation of the goods used in the agreement. The responsibility Im­
posed :rests on any merehant~seller1 and the absence of the words "grower or 
manufacturer or not" which appeared in § 15{2) of the Uniform Sales Act does 
not restrict the applicability of this section. 

3. A specific designation of goods by the buyer does not exclude the seller's 
obligation that they be tit for the general purposes appropriate to such goods. A 
contract for the sale of second-hand goods, however, involves only such obliga­
tion as is appropriate to such goods for that is their contract description. A 
person making an isolated sale of goods ls not a umerchant" within the meaning 
of the full scope of this section and, thus1 ho warranty of merchantability would 
apply. His knowledge of any defects not apparent on inspection would, however, 
without need fo:r express agreement and in keepin~ with the underlying reason 
of the present section and the provisions on good faith, impose an obligation that 
known material but hidden defects he fully disclosed. 

4. Although a seller may not be a ''merchant" as to the goods in question, if 
he states generally that they are "guaranteed" the provisions of this seetion may 
furnish a guide to the content of the resulting express warranty. This has par­
tiC11lar signillcanee in the case of second-hand sales, and bas further significance 
in limiting the effect of fine-print disclaimer clauses where their effect would 
be -ineonsistent with large-print assertions of ''guarantee". 

5. The second sentence of subsection (1) covers the warran.tv with Nspec:t to 
food and drink. Serving food or drink for value is a sale, whether to be con .. 
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sumed on the premises or elsewho,;re. Cases to the contrary are rejected. The 
principal warranty is that stated in subsections (1) and {2) (c) of this section. 

6. Subsection (2) does not purport to exhaust the !lleaning of '"merchantable" 
nor to negate any of its attributes not specifically mentioned in the text of the 
statute, but ariSlllg Dy usage of trade or through case law. The language used 
is "must be at least such as ... ,'' and the intention is to leave open other possi~ 
ble attributes of merchantability. 

7. Paragraphs {a) and (b) of subsection (2) are to be read together. Both refer, 
as indicated above, to the standards of that line of the trade which fits the trans­
action and the seller's business. "Fair average'' is a term directly appropriate 
to agricultural bulk products and means goods centering around the middle 
be1t of quality, not the least or the worst that can be understood in the particular 
trade by the designation, but such as can pass "without objection." Of course a 
fair percentage of the lea.st is permissible but the goods are not "fair average" 
if they are all of the least or w,Jrst quality possible under the description. In 
cases of doubt as to what quality is intended, tile price at which a merchant 
closes a contract is an excellent inde.""< of the nature and scope of his obligation 
under the present section. 

8. Fitness for the ordinary purposes for which goods of the type are used ls 
a fundamental CQncept of the present section and is covered in paragraph (c). 
As stated above, merchantability is also a part oi the obligation owing to the 
purchaser for use. Correspondin~Ir, protection, llnJer this aspect of the warranty, 
of the person buying for resale to the ultimate consumer 1s equally necessary, 
and merchantable goods must therefore be "honestly11 re.salable in the normal 
course of business because they arB what they purport to be. 

9, Paragraph (d) on evenness of kind, quality and quantity "follows ease law. 
But precautionary language has been added as a ren1inder of the frequent usages 
of trade which perm.it substantial variations both ''-·ith and without an allowance 
or an obligation to replace the val'ying units. 

10. Parag;raph {e) applies only where the nature of the goods and of the trans~ 
action require a certain type of container, package o:r label. Paragraph (:f) 
applies, on the otber band,. wherever there is a label or container on which repre~ 
sentation.s are made, even though the original conttact, either by express terms 
or usage of tJ:ude, may not have required either the labelling or the representa­
tion. This follows from the general obligation of good faith which requires that 
a buyer should not be placed in the position of reselling or using goods delivered 
under false representations appearing on the packag-= or container. No problem 
of extra considera.tion arises in this connection since, under this ~Utiele, an obli­
gation is imposed by the original contract not to deliver mislabeled articles, and 
the obligation is imposed where mercantile good :faith so requires and without 
re:ferenee to the doctrine of consideration. 

11. Exclusion or modification of the warranty of merchantability1 -or of any part 
of it, is dealt with in the section to which the text of the present section makes 
explicit precautionary references. That section must be iead with particular 
reference to its subsection ( 4) on limitation of :remedies. The warranty of mer­
chantability, wherever it is normal. is so commonly taken f-or granted that its 
exclusion from the contract is a matter threatening surprise and therefore re~ 
quiring special precaution. 

12. Subsection (3) is to make explicit that usage of trude and course of dealing 
can create warranties and that they are implied rather than express warranties 
and thus subject to exclusion or modification under § 2-316. A t),"IJical instance 
would be the obligation to provide pedigree papers to evidence conformity of the 
animal to tbe eontf'aet in the case of a pedigreed dog or blooded bull. 

13. In an aetion based on breach of ,varranty, it :is of course necessary to show 
not only the-existence of the warranty but the fact that the warranty was broken 
and that the breach of the warranty was the proximate cause of the loss sus­
tained. In such an action an affirmative showing by the seller that the loss re­
sulted from some aetion or event following his own delivery of the _goods. can 
operate as a defense. Equally, e\':ldenee indicating that the seller exercised care 
in the manufacture. processing or selection of the goods is relevant to the issue 
of whether the warranty was in fact broken, Action hy the buyer following an 
examination of the goods which ought to have indicated the defect complained 
of can be shown as matter bearing on whether the breach itself was the cause 
of the injury. 
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Cross References: 

Point 1: § 2-316. 
Point 3: §§ 1-203 and 2-104. 
Point 5: § 2-315. 
Point 11: § 2-316-
Point 12: §§ 1-201, 1-205 and 2-316. 

Definitional Cross References; 

",Agreement". § lw201. 
11 Contract11

• § 1-201. 
"Contract for salen. § 2~106. 
uGoods". § 2-105. 
"Merchantu. § 2-104. 
"Seller11

• § 2-103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: .N'one. 

Comment: This section is in accord with the Virginia decision in Smith v. Hensley, 
202 Va. 700, 703-04, 11.9 S.K2d 332 (1961), in recognizing an implied warranty 
of merchantability in the sale of all kinds of goods. This case in-volved the sale 
of a roof coating by its trade name and the court said that "there was an implied 
,vauanty of merchantability or fitness of the product for the ordinary or general 
purposes for which it was sold." The case is commented upon in Comment, The 
Implied Warranty of Merchantability-Smith v. Hensley1 48 Va. L. Rev. 152 
(1962). The general subjeet is also discussed in Note, The Implied Warranty of 
Fitness in Virginia, 43 Va. L. Rev. 273 {1957). 

Virginia had previously recognized something akin to thls wa:rranty insofar as 
sales of food and drink not in s~lcd packages ,vaa involved. In such sales the 
'Virginia court has recognized th.at there is a warranty that the food is sound and 
fit for human consumption. Kroger Groce1·y and Baking Co. v. Dunn, 181 Va. 390, 
393-94, 25 S.E.2d 254 (1943) (sale by seller to buyer-plaintiff of ham from which 
plaintiff got ptomaine poisoning); Colonna v. Rosedale Dairy Co., 166 Va. 314, 
317-22, 186 S.E. 94 (1936) (sale of unwholesome milk). Virginia has never decided 
whether the implied warranty also arises in .sales of food and beverages in the 
original sealed containers, which bear the label of reputable manufacturers. See 
Blythe v. Camp Manufacturing Co., 183 Va. 432, 442, 32 S.E.2d 659 (1945). The 
federal district court has extended the warranty to cosmetics sold in sealed con­
tainers. Higbee v. Giant Food Shopping Center, Inc.1 106 F. Supp. 586, 587-88 
(E.D. Va. 1952), Note, 38 Va. L. Rev. 1109 (1952). 
In some other cases Virginia has recognized what seem..s in substance to have been 
a warranty of merchantability, although not called by this name. H. M. Gleason 
and Co., Inc. v. International Harvester Co., 19"7 Va. 255, 257~63, 88 S.E.2d 904 
( 1955) ( implied warranty of tractor-trailer fifth wheel) ; Swersky v. Higgins, 194 
Va. 983. 985-88, 76 S.E.2d 200 (1953) (implied warranty that roofing materials 
were reasonably fit for the purposes for which they were applied); McNeir v. 
Greer-Hale Chinchilla Ranch, 194 Va. 623, 627·23, 74 S.E.2d 165 (1953) (implied 
warranty as to the breeding qualities of chinchillas}; Wood v. Quillin, 167 \ 7a. 255, 
261, 188 S.E. 216 (1936) (implied wananty that seeds of kind and name for 
which sold): Charles Syer & Co. v. Lester, 116 Va. 541, 545, 82 S.E. 122 (1914) 
(implied warranty of the quantity and quality of lemons). 

This section does not purport to cover tort actions tor negligence. See Standard 
Paint Co. v, E, K. V1etor & Co .• 120 Va. 595, 91 S.E. 752 (1917), and cases cited in 
VIRGINIA ANNOTATIONS to UCC 2-318. By authorizing an action for breach 
of ·1,1.rarranty, the LCC would probably change the result in Belcher v. Goff Bros., 
145 Va. 448, 454-58, 134 S.E. 588 (1926). That decision involved an unsuccessful 
tort action hy an injured purchaser of kerosene containing gasoline against a 
seller who was not the manufacturer. While the court also denied recovery on a 
v.ar:ranty theory this result Would clearly he changed by the UCC; the aeller was a 
merchant and kerosene containing gasoline cannot be considered of merchantable 
quality. 

Virginia, in a case involving an express warranty of merchantability, ha.s recog­
nized the importance of the trade in which the goods are bought and sold in deter~ 
mining whether goods a:re merchantable. Ripeness in vegetables, which would not 
constitute a breach of warranty of merchantability in a sale to a retailer, may~ 
nevertheless, be a breach in a sale to a. wholesaler. Newbern v. Joseph Baker & 
Co., Inc., 147 Vn. 996, 1005-06, 133 S.E. 500 (1926). This approach is consistent 
with subsection 2-314(2) (a). 
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§ 2-315. Implied Warranty: Fitness for Particular Purpose. Where 
the seller at the time of contracting has reason to know any particular 
purpose for which the goods are required and that the buyer is relying 
on the seller's skill or judgment to select or furnish suitable goods, there 
is unless excluded or modified under the next section an implied wa1-ranty 
that the goods shall be fit for such purpose. 

CO){ME~T: Prior Uniform Statutory Provision:§ 15 (1), (4), (5), Uniform Sales 
Act. 

Changes: Rewritten. 

Purposes of Changes: 1. Whether o.r not this warranty arises in any individual 
case is basically a question of fact to be determined by the circumstances of the 
contracting. Under this section the buyer need not bring home to the seHer 
actual kno,vledge of the particular purpose for which the goods aTe intended or 
of his :reiiance on the seller's skill and judgment, 1f the circumstances a.re such 
that the seller has reason to reali:ze the purpose intended or that the reliance 
exists. The buyer, of course, must actual1y be relying on the seller. 

2. _,\ "particular purpose11 differs from the ordinary purpose for which the goods 
are used in that it en,.isages a specific use by the buyer which is peculiar to the 
nature of his business whereas the ordinary pu!:l'oses for which goods are used 
are those envisaged in the concept of merehantabihty and go to uses which a.re eu.s­
tomarily made of the goods in question. For example, shoes are generally used 
for the purpose of walking upon ordinary ground, but a seller may know that a 
particular pair was selected to be used fo.r climbing mountains. 

A contract may of course include both a warranty of merchantability and one of 
fitness for a particular purpose. 

The provisions of this Article on the eumulation and eonfliet of express and im~ 
plied warranties must be considered on the question of inconsistency between or 
among warranties. In such a case any question of fact as to which warranty was 
intended by the parties to apply must be re;;olved in favor of the warranty of fit .. 
ness for particular purpose as against all other warranties except where the 
buyer has taken upon himself the responsibility of furnishing the technical speci­
fications. 

3. In connection with the warranty of fitness for a particular purpose the provi­
sions of thls Article on the aBocation or division of risks are particularly applicable 
in any transaction in '1.Vhich the purpose for which the goods ate to be used com~ 
bines requirements both as to the quality of the goods themselves and compliance 
with certain laws or regulations, How the risks are divided is a question of fact 
to be determined, where not expressly contained in the agreement, f:rotn the cir­
cumstances of contracting, usage of trade, course of performance and the like, 
matters which may constitute the "otherwise agreementn of the parties by which 
they may divide the risk or burden. 

4. The absence from this section of the 13.llg,.iage used in the Uniform Sales Act 
in referring to the sel:er, ''whether he he the grower or manufacturer or not," 
is not intended to impose any requirement that the seller be a grower or manu­
facturer. Although normally the warranty will arise only where the seller is a 
merchant with the appropriate "skill or judgment," it can arise as to non~mer­
chantis where this is justified by the partic,.1lar circumstances. 

5. The elimination of the "patent or other trade name" exception constitutes the 
major extension of the warranty of fitness which has heen made by the eases 
and continued in this Article- Under the present section the e."Ostence of a patent 
or other trade name and the designation of the article by that name, or mdeed 
in any other definite manner, is only one of the facts to be considered on the 
question of whether the buyer actually relied on the seller, but it is not of itself 
decisive of the iSStJe. If the buyer himself is insisting on a particular brand he 
is not relying on the seller's skil1 and judgment and so no warranty results. But 
the mere fact that the article purchased has a particular patent or trade name 
is not sufficient to indicate nonreliancc if the article has been recommended hy 
the seller as adequate for the buyer's purposes. 

6. The specific reference forward in the p.resent section to the following section 
on exclusion or modifieation of warranties is to call attention to the possibility 
of eliminating the warranty in any given ose, However it must be notetl that 
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under the following section the warranty of fitness for a particular purpose must 
be excluded or modified by a conspicuous writing. 

Cross References: 

Point 2: §§ 2-314 and 2-317. 
Point 3: § 2-303. 
Point 6: § 2-316. 

Definitional Cross References: 

uBuyer". § 2-103. 
11 Goods". § 2-105. 
"Seller". § 2-103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: Virginia has recognized this warranty of fitness for a particular pur­
pose. The Virginia law is discussed in Note, The Implied Warranty of Fitness in 
Virginia, 43 Va. L. Rev. 273 (1957). In E. I. duPont de Nemours & Co. v. Univer­
sal 1\foulded Products Corp., 191 Va. 525, 566, 62 S.E.2d 233 (1950), the court said, 
"When one contracts to supply an article in which he deals, to be applied to a 
particular purpose, so that the buyer necessarily trusts to the judgment or skill 
of the vendor, there is an implied waTranty that it shall be reasonably fit for the 
purpose to which it is to be applied; and the better doctrine is that this rule ap­
plies to dealers as well as to manufacturers and not to manufacturers alone." See 
also H. M. Gleason and Co., Inc. v. International Harvester Co., 19'i Va. 255, 257-
63, 88 S.E.2d 90,! (1955); Greenland Development Corp. v. ~4.._llied Heating Products 
Co., Inc., 184 Va. 538, 597-98, 35 S.E.2d 801, 164 A.L.R. 1312 (1945), Note, 32 Va. 
L. Rev. 679 (1946); Universal Motor Co. v. Snow, 149 Va. 690, 695-700, 140 S.E. 
653, 59 A.L.R. 1174 (1927); Standard Paint Co. v. E. K. Vietor & Co., 120 Va. 595, 
608-09, 91 S.E. 752 (1917); Gerst v. Jones & Co., 73 Va. (32 Gratt.) 518, 521-24 
(1879). 

§ 2-316. Exclusion or Modification of Warranties. (1) Words or con­
duct relevant to the creation of an express warranty and words or conduct 
tending to negate or limit warranty shall be construed wherever reasonable 
as consistent with each other; but subject to the provisions of this Article 
on parol or extrinsic evidence (§ 2-202) negation or limitation is inopera­
tive to the extent that such construction is unreasonable. 

(2) Subject to subsection (3), to exclude or modify the implied war­
ranty of merchantability or any part of it the language must mention mer­
chantability and in case of a writing must be conspicuous, and to exclude 
or modify any implied warranty of fitness the exclusion must be by a 
writing and, conspicuous. Language to exclude all implied warranties of 
fitness is sufficient if it states, for example, that "There are no warranties 
which extend beyond the description on the face hereof." 

(3) Notwithstanding subsection (2) 

(a) unless the circumstances indicate otherwise, all implied warran­
ties are excluded by expressions like "as is", "with all faults" or other 
language which in common understanding calls the buyer's attention to 
the exclusion of warranties and makes plain that there is no implied war­
ranty; and 

(b) when the buyer before entering into the contract has examined 
the goods or the sample or model as fully as he desired or has refused to 
examine the goods there is no implied warranty with regard to defects 
which an examination ought in the circumstances to have revealed to 
him; and 

(c) an implied warranty can also be excluded or modified by course 
uf dealing or course of performance or usage of trade. 
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( 4) Remedies for breach of warranty can be limited in accordance 
with the provisions of this Article on liquidation or limitation of damages 
and on contractual modification of remedy ( § § 2-718 and 2-719). 

COl\Il\IENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. This section is designed prh1cipally to deal with those frequent 
clauses in sales contracts ~·hich seek to exclude "o.11 ,varranties, express or im­
plied." It seeks to protect a buyer from unexpected and unbargained language of 
disclaimer by denying effect to such language ',\·hen inconsistent with language of 
express warranty and permitting the exclusion of implied -..11..-arranties only by con­
spicuous language or other circumstances ,vhich protect the buyer from surprise. 

2. The seller is protected under this A.rticle against false allegations of oral 
,varranties by its provisions on parol and extrinsic evidence and against un­
authorized representations by the custon1ary "lack of authority" clauses. This 
Article treats the limitation or avoidance of consequential damages as a matter of 
limiting remedies for breach, separate from the matter of creation of liability 
under a warranty. If no warranty exists, there is of course no problem of limiting 
remedies for breach of warranty. Under subsection (.!) the question of limitation 
of remedy is governed by the sections referred to rather than by this section. 

B. Disclaimer of the i1np!ied warranty of merchantability is permitted under sub­
section (2), but with the safeguard that such disclaimers must mention merchant­
ability and in case of a writing must be conspicuous. 

4. Unlike the implied warranty of merchantability, implied warranties of fitness 
for a particular purpose may be excluded by general language, but only if it is 
iu writing and conspicuous. 

5. Subsection (2) presupposes that the implied warranty in question exists unless 
excluded or modified. Whether or not language of disciaimer satisfies the require­
n1ents of this section, such language may be relevant under other sections to the 
question whether the warranty was ever in fact created. Thus, unless the pro­
visions of this A.rticle on parol and extrinsic evidence prevent, oral language of 
disclain1er may raise issues of fact as to 1vhether reliance by the buyer occurred 
:ind whether the seller had "reason to know" under the section on implied war­
ranty of fitness for a particular purpose. 

6. The exceptions to the general rule set forth in paragraphs (a). (b) and (c) 
of subsection (3) are common factual situations in 1vhich the circumstances 
surrounding the trans.action are in themselves sufficient to call the buyer's 
attention to the f:1ct that no implied v,rarranties are made or that a certain im­
plied 1varranty is being excluded. 

7. Paragraph (a) of sub:oection (3) deals with general tern.is such as "as is," 
"rts they stand." "with all faults." and tl1e like. Such tern1s in ordinary commer­
cial usage are understood ti) mean that the buyer takes the entir8 risk as to the 
c:nality of the goods involved. The terms covered by paragraph (a) n1·e in fact 
merely a particularization of paragraph ( c) which provides for exclusion or 
n1odification of implied "'arranties by usage oI trade. 

8. Under paragraph (h) {)f subsection (3) warranties may be excluded or modi­
fied by the circumstances where the buyer exan1ines the goods or a sample or 
model of them before entering into the contract. "Examination'' as used in this 
paragraph is not synonymous with inspection before acceptance or at any other 
time after the contract has been made. It goes rather to the nature of the 
responsibility assumed by the seller at the time of the making of the contrrrct. 
Of course if the buyer discovers the defect and uses the goods anyway, or if he 
unreasonably fails to examine the good~ before he uses them, resulting injuries 
n1ay be found to result from his own action rather than proximately from a 
ln·e:1ch of warranty. See §§ 2-314 and 2-715 and comments thereto. 

In 1)rder to bring the transaction within the scope of "refused to examine" in 
p~ragraph (h), it is not sufficient that the goods are available for inspection. 
There must in addition be a dem.and by the seller· that the buyer examine the 
g-01)ds fully. The seller by the demand puts the buyer on notice that he is assun1-
Ing the risk of defects ~h:ch the examination ought to reveal. Th~ language 
"refused to examine" in thls pa1-'ag!"aph is intended to make cll.:'ar the necessity 
i,, :· such den1and. 
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Application of the doctrine of ''caveat emptorn in all cases where the buyer 
exnmines the goods regardless of statements made by the seller is, howeve:r, 
rejected by this Article. Thus, if the offer of examination is accompanied by 
words as to :.heir merchantability or specific attributes and the buyer indicates 
clearly that he is relying on those words rather than on his examination, they 
give rise to an ''express" warranty. In such cases the question is one of fact as 
to whether a wa1·ranty of merchantability has been expressly incorporated in the 
agreement. Disclaimer of such an express warranty is governed by subsection 
( 1) of the present section. 

The particular buyer's skill and the normal method of e."ramining goods in the 
circumstances determine what defects are excluded by the examination. ~4.. failure 
to notice defects which are obvious cannot excnse the buyer. However, an ex­
amination under circumstances whlch do not permit chemical or other testing 
of the goods would not exclude defects which could be aseertai.ned only by such 
testing. Nor can latent defects be e..1<cluded by a simple examinn.tion. A profes­
sional buyer exami.'1.ing a product in his field will be heid to have assumed the 
risk as to all defects which a professional in the field ought to observet while a 
nonprofessional buyer will be held to have assumed the risk only for such defects 
as a layman might be expected to observe.. 

9. The situation in which the buyer gives precise and complete specifications to 
the s€Her is not explicitly covered in this section, but this: is a frequent circum­
stance by which the impi.ied warranties may be excluded. The warranty of fitness 
for a particular purpose would not normally arise sinee in sueh a situation there 
is usually no reliance on the selier by the buyer. The warranty of :merchantability 
in such a h·an.2action., however, must be considered in connection with the next 
section on the cumulation and· conflict of warranties. Under -paragraph ( c) o:f 
that section in case of such an inco!lsi-stency the implied warranty of n1e1·chn.nt­
n.bility is displaced by the express ,vnrranty that the goods "'ill comply with 
the specifications. Thus, where the buyer gives detailed specifications as to tl1e 
goods, neith€r of the implied -warranties as to quality will normally apply to the 
t-runsaetion unless consistent v.,itb the specifications. 

Cross References: 

Point 2: $§ 2-202, 2-718 and 2-719. 
Point 7: §§ 1-205 and 2-208. 

Definitional Cross References: 

'\.\.greement". § 1-201. 
"Buyer". § 2-103. 
'tContrai:tt'. § 1-201. 
1'Course of dealing". § 1-205. 
"Goods''. § 2-105. 
''RemedyH. § 1-201. 
"Seller". § 2·103. 
"Usage of trade". § 1~205. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: The holding in Packard Norfolk, Inc. v. '.a-Iiller, 198 Va. 557, 564-65, 95 
S.E.2d 207 (1056), that there may be a :rescission of a sales contract for fraud, even 
though the contract provides that all other express and implied warranties are 
excluded is consistent \\'1th subsection 2--316(1). This case is discussed in Note, 
,A. Seller's LiabHity for Inr.ocent 1Iisrepresentation :in Virghiia, 4.3 Va. L. Rev. 
765 (1957). Similarly, the UCC is consistent with Wood v. Quillen, 167 Va. 255. 
260, 188 S.E. 216 (1936), holding that a contract warranty of. purity of seed did 
·:.ot exclude an implied ,vurranty that the seed were of the Kind and name under 
v.-hich they wer€ sold. 

Subsection 2-316(2) and UCC 2-202 relating to parol evidence are consistent 
with the holding in Bolling v. General ~rotors ~a\cceptunee Corp.~ 204 Va. ,1, 9~10, 
129 S.E.2d 54 (1963), that the parol evidence rule bars evidence of an express 
r)ral warranty tllat is in conflict with a written contractual warranty. 

The Virginia Ctlses are consistent with subsection 2--316(3) (b) as :regards the 
effect of an inspection hy the buyer on the e."'Cc1usion of warranties.. In Gerst v, 
Jones & Co., 73 Va. (32 Gratt.) 518, 524-25 (18'19), the court said; "In cases like 
the present. the question is not whether the purd,nser has nn opportur..ity of 
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examining the article, but whether he has, in fact, examined it for himself1 and 
whether the defect be one readily discoverable upon inspection. Re is not bound 
to examine, for he has the :right to rely upon the judgment of the seller, and to 
take it for granted the latter has fumisherl an article answering the terms of the 
contract." Johnson v. Hoffman, 130 Va. 385_. 341, 107 S.E. 645 (1921), held that 
:here was no express or implied waITanty of quality, where the buyer had satis~ 
fled himself as to the quality of cattle by an inspection. 

§ 2-317. Cumulation and Conflict of Warranties Express or Implied. 
Warranties whether express or implied shall be construed as consistent 
with each other and as cumulative, but if such construction is unreason­
able the intention of the parties shall deter:Trine which warranty is domi­
nant. In ascertaining that intention the following rules a'!Jply: 

(a) Exact or technical specifications cEsplace an inconsistent sample 
or model or general language of description. 

(b) A sample from an existing bulk displaces inconsistent general 
language of description. 

(c) Express warranties displace inconsistent implied warranties other 
than an implied warranty of fitness for a particular purpose. 

COJIMENT: Prior Unifo'111 Statutory Pro,;ision: On cumulation of warranties see 
§§ 14, 15 and 16, Uniform Sales Act. 

Changes: Completely rewritten into one section. 

Pul'poses of Chnnges: 1. The present section rests on the basic policy of this 
),,rticle. that no warranty is c:reated except b:r some conduct ( either affirmative 
01etion or failure to disclose) on the part of th.e seller. Therefore, all warranties 
are made cumulative unless this construction of the contract is impossible or 
unreasonable, 

This Article thus follows the general policy oi the Uniform Sales Act e.xcept that 
in case of the snle of an 311:iele by, its patent :.ir trJ.de nan1e the elimination of 
:he warranty of fitness depends solely on v..·hether the buyer has relied on the 
seller1s skill and judgment; the use of the pA.ten: or trnde narue is Out one factor 
in making this determination. 

:2. The rules o! this section are desigr:ed to aid in determining t.1:te intention of 
the parties as to which of inconsistent v.~a11:anties whleh have arisen .from the 
circumstances of their tr,u"l:saction sh&ll pre:1,.-aiL These rules of intention are to 
be applied only where faetors making for an eQuitable estoppel of the seller do 
not exist and where he has in perfect good faith made warranties WNhieh later turn 
out to be inconsistent. To the extent thos: the .seller has led the buyer to believe 
that all of the '\\'3rranties can be performed, he is estopped from setting up any 
essential inconsistency as a defense. 

3. The rules in subsections (a), {b) and (c) are designed to ascertain the ihten~ 
~ion of the parties hy reference to the factor which µrohably claimed the atten­
tion of the parties in the ft.rst instance. These rules are not absolute but n1ay be 
changed by evider.ce showing that the conditions which ex~sted at the time of 
contracting make the construction called for br the section inconsis::ent or unrea­
sonable. 

Cross Reference: 

Point 1: § 2-;J 15. 

Definitional Croas Reference: 

"Party". § 1-201. 

HRGIXLc\. ANXOTATIONS 

Prior Statutes: N,Jue. 

Con1rnent: Virginia. in accordance with this section, has recoi;ni.zed that warran# 
tlt's, when consis:ent, an:, cu,nulative. ln Gre€nku1d Development Cor;:i. v. AIEed 
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Heating Products Co., 18·1 Va. 588, 597, 35 S.E.2d 801 (1945), 164 ;LL.R. 1312 
(1946), Note, 32 Va. L. Rev. 679 (1946), the court, saying that the precise question 
wus one of first impression, sa.id: "Since the e."<press warranty ••. is in no wise 
inconsistent with the impI.ied warranty of :fitness .. , Doth were binding on the 
seller." See also E. I. duPont de Nemours & Co. v-. Universal l\{olded Products 
Corp., 191 Va. 525, 566, 62 S.E.2d 233 (1955). 

The provision in subsection 2-317 ( c) that an im:piied warranty of fitness for a 
particular purpose prevails over an inconsistent express warranty changes the 
dietu·m in Greenland Development Corp. v. Allied Heating Products Co., 184 Va. 
588, 596-97, 35 S.E.2d 801 (1945), 164 A.L.R. 1312 (1946), Note, 32 Va. L. Rev. 
679 (1946), to the effect that an express warranty prevails over an inconsistent 
implied warranty. 

§ 2-318. When Lack of Privity No Defense in Action Against Manu· 
faeturer or Seller of Goods. Lack of privity between plaintiff and defendant 
shall be no defense in any action brought against the manufacturer or seller 
of goods to recover damages for breach of warranty, express or implied, 
or for negligence, although the plaintiff did not purchase the goods from the 
defendant, if the plaintiff was a person whom the manufacturer or seller 
might reasonably have expected to use, consume, or be affected by the 
goods; however, this section shall not be construed to affect any litigation 
pending on ,Tune twenty-nine, nineteen hundred sixty-two. 

(VALC Note: This section appears in the Official Text as :follows: 

§ 2-318, Third Party Beneficiaries of Warranties Express or Implied. A seller's 
warranty whether e_x-press or implied extends to any natural person who is Ul the 
family or house·hold of his buyer or who is a guest in his home if it is reasonable to 
expect that such person may use, consume or be affected by the goods and who 
is injured in person by breach of the warranty. A seUer may not exclude or limit 
the operation of this section.) 

CO:\fMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. T·he last sentenee of' this section does not mean that a seller is pre­
cluded from excluding or disclaiming a warranty which might otherwise arise in 
connection with the sale provided such exclusion or modification is permitted by 
~ 2-316. Nor does that sentence preclude the seller from limiting the remedies of 
his own buyer and of any beneficiaries, in any manner proY-ide.d in §§ 2-718 or 2-719. 
To the extent that the contract of sale contains provisions under which warranties 
are excluded or modified, or remedies for breach are limited, such prO\"isions are 
equally opel'ative against beneficiaries o:f ,varr:inties under this SBction. V{.hat 
this last sentence forb!ds is exclusion of liability by the seller to the person:; to 
whom the warranties ,vhich he has made to his Duyer \Yould extend under this 
section. 

2. The purpose of this section is to give the buyer's family, household and 
guests the benefit of the same warranty ,vhich the buyer received in the contract 
Of sale, thereby freeing any sucii beneficiaries. :from any technical rules as to 
upriVlty." It seeks to accomplish th.is purpos€ without any derogation of any 
right o:r -remedy -:resting on negligence. ft rests nrima;rily up-0n the merchant­
seller's warranty under this Article that the goods sold are 1nerchantable an<l 
fit for the ordinary purposes for v.·hieh such goods are used rather th?...n the 
warranty of fitness for a particular purpose. Implicit in the section is that any 
beneficiary of a warranty mut bring a direct action for breach of v.·arranty 
against the seHer ,vhose warranty exte:r:t<ls to him. 

3. This section expressly includes as beneficiaries ,vithin- its provisions the 
farnily, household, and guests of the purchaser. Beyond this, the section is 
neutral and is not intended to enlarge or restrict the developing case law on 
whether_ the seller's warranties, given to his buyer who resells, extend to other 
persons in the distributive chain. 

Cross References: 

Point 1: ~ 2-316, 2-718 :.i.11d 2:-719. 
Point 2: § 2-314. 
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Definitional Cross References: 

"Buyer". § 2-103. 
"Goodsn. § 2-105. 
"SeUer11

• § 2-103. 

VIRGL.'II.A ANNOTATIONS 

Prior Statutes, Code 1950, § 8-65~3 (Supp. 1962). 

Comntent: The :1.962 Official Text of § 2~318 effects a limited abolition of the 
privit:, defense in actions for breach of W"t1tTa11:Y by speeified users of goods 
against !'emote manufacturers or sellers. Only those ·'natural persons11 who were 
ln the .faniily or household of the 'buyer or were g>"1ests in his home we!'e .Pro­
tected. Recent Virginia legislation, however, has >"-irtually abolished the !}nvity 
defense in brcaeh of ,,,.arranty and negligence suits. Code 'R 8-1}54.3 (Suyrp. 1962). 
This statute rerlects the increasing tendency of mol1e:rn dCcisions and has been 
subsiituted for the section provided in the 1962 Official Text 
For a comment on the Virginia 2t::itute and the earlier law in the State, see 
Em.roch. Statutory Elimination of Privity Requirement in Products Liability Cases, 
48 Va. L. Rev. 9S2 (1962). 

COUNCIL CO.MME:\"l' 

Virginia has already gone much beyond the t-rniform Commercial Code in abolish~ 
ing lnck of privity as a defense. 

§ 2-319. F.O.B. and F.A.S. Terms. (1) l:n.less otherwise agreed the 
term F.O.B. (which means "free on board") at a named place. even though 
used only in connection with the stated 1il'ice, is a delivery term nader 
which 

(a) when the term is F.O.B. the place of shipment, the seller must at 
that place ship the goods in the manner provided in this Article (§ 2-504) 
and bear the expense and risk of putting them into the possession of the 
carrier; or 

(b) when the term is F.O.B. the place of destination, the seller must 
at his own expense and risk transport the goods to that place and there 
tender delivery of them in the manner provided in this Article (§ 2-503): 

(e) when under either (a) or (b) the term is also F.O.B. vessel, car 
or other ,,ehlcle, the seller must in addition at his own ex:oense and risk 
load the goods on board. If the term is F.O.B. vessel the buyer must name 
the vessel and in an appropriate case the seller must comply with the pro­
visions of this Article on the form of bill of lading (§ 2-323). 

12) Unless otherwise agreed the term F.A.S. vessel (which means 
"free alongside") at a named port. even though used only in connection 
with the stated price, is a delivery term under which the seller must 

(a} at his own expense and risk deliver the goods alongside the ves­
sel in the manner usual in that port or on a dock designated and provided 
by the buyer; and 

(b) obtain and tender a receipt for the goods in exchange for which 
the carrier is under a duty to issue a bill of lading. 

(3) Unless otherwise agreed in any case falling within subsection 
(1) ( a} or ( c) or subsection (2) the buyer must seasonably give any need­
ed instructions for maklng delivery, including when the term is F.A.S. 
or F.O.B. the loading berth of the vessel and in :rn appropriate case its 
name and sailing date. The seller may treat the failure of neet:ed instruc­
tions as a failure of cooperation under this }\rticle ( ~ 2-311). }Ie may also 
at his option move the g0ods in any· reasor.abie n1anner prep~ra::ory to 
delive1·~~ or shipment. 
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( 4) Under the term F.O.B. vessel or F.A.S. unless otherwise agreed 
the buyer must make payment against tender of the required documents 
and the seller may not tender nor the buyer demand delivery of the goods 
in substitution for the documents. 

COM.ME-XT: Priot Uniform Statutory Provision: Nor..e. 

Purposes; 1. This section is it:.tended t.o negate the uncommercial line of decision 
which treats an "F.O.B.'' term as "merely a price term.,, The distinctions taken 
in subsection (1) handle most oi the issues which have on occasion led to the 
unfortunate judicial language just referred to. Other matters ivhich have led to 
sound results being based on unhappy language in regard to F·.O.B. clauses are 
dealt with in this .. .\ct by§ 2-311(2) (seller's option re arrangements relating to 
shipment) and §§ 2~614 and 615 (suh.stituted performance and seller's excuse). 

2. Subsection (1) (c) not only specifies the duties of a seller who engages to 
deliver "F.O.B. vessel," or the like, but ought to 1nake clear that no agreement 
is soundly drawn when it looks to !.'eshipment from San Francisco or New York, 
but speaks merely of "'F.O.B." the plaee. 

3. The buyer's obHgations stated in subsection {1) (c) and subsection (3) are, 
as shown in the text, obligations of cooperation. The ln.st sentence of sub~ 
section (3) expressly, though per-haps unnecessarily, authorizes the seller, pend­
ing .instructions, to go ahead wi:h such preparatory moves as .shipment from 
the interior to the named point of delivery. 'l'he sentence presupposes the usual 
case in which instructions "fail"i a prior repudiation by the buyer, giving 
notice that breach was i.ntended, ,vould remove the reuson for the sentence, and 
\1;ould normally bring into pi.ay1 instead, the second sentence of § 2-7041 which 
duly cans for lessening damages. 

4. The treatment of 1'F.O.B. vessel" in conjunction ,vith F.A.S. fits, in regard 
to the need for payment against documents. with standard practice and case­
law; but "F.O.B. vessel" is a term which by its very language makes express 
the need for an 11on board'' document. In this resp~ct, that te:!"!Il is stricter thttn 
the ordinary overseas "shipment" contract (C.1.F., etc., § 2-320). 

Cross Refel'ences: 

§! 2-311(3), 2,323, 2-503 and 2-504. 

Definitional Cross References: 

u .. i\.greed". ~ 1~201. 
"Bill of lading''. § 1~201. 
''Buyer". § 2-103. 
"Goodsu. § 2-105. 
1\Seasonably11

• § 1-204. 
"Seller". § 2-103. 
11 Term". § 1-201. 

VIRGINIA ANNOTATIONS 
Prior Statutes: 'N'one. 

Comment: F.O.B. at a named place :is a delivery term, even though on1y used 
in connection with a statement of the price. In Bott v. Snellenburg & Co., Inc., 
177 Va. 331t 338, 14 S.E.2d 372 {1941), on a construction of the contract as a 
whole, the term F.O.B. was found to be a delivery term., but the court quoted a. 
definition in which it \\·as said that F.O.B. used in connection with the price of 
goods is a :price term and not a delivery te:rtn. A contrary agreement was also 
found in Rountree v, Graham, 144 Va, 14!5, HS-50, 131 S.E. 193 (1926), The 
UCC rejects this approach as uncom.mercial. See also Geoghegan Sons & Co. v. 
Arbuckle Bros., 139 Va. 92, 101-04, 123 S.E. 387, 36 A.L.R. 399 (1924); Lawson 
v. Hobbs, 120 Va. 690, 693~95, 91 S.E. 750 (1917); Aspeg:re.n & Co. v, Wallerstein 
Produce Co., 111 Va. 5'70, 572~73, 69 S.E. 597 (1911}. 

The UCC is in accord with Ln.wson v. Hobbs, 120 Va. 690. 692-93, 91 S.E. 750 
(1917), in which tlle eourt approved this statement: '\t sale f.o.b. cars means 
that the subject of the .<Jale is to be placed on the cu:rs for shipment without any 
expense or act on the part of the buyer/' although this case involved .1n "f.o.h. 
Suffolk" rather than an "f.o.b. cars" term. See also Birdsong and Co., Inc. v-. 
Americnn Pen.nut Corp., 149 'Va. 755. 766-67, 141 S.E. 759 (192R). 
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Virginia has recognized that the buyer must give any n€cessary shipping in­
structions. James River Lumber Co. v. Smith Bros .• 135 Va. 4061 413-14, 116 
S.E. 241 (1923). 

,...\. seHeI' has not complied ¥.'1.th an F.O.B. contract if he instructs the ca.n:ier 
to hold the goods until the seller hears that his draft has been paid, Fulton v. 
W. R. Grace Co., 143 Va. 12, 23-24, 129 S.E. 374 (1925). 

§ 2-320. C.I.F. and C. & F. Terms. (1) The term C.LF. means that 
the price includes in a Jump sum the cost of the goods and the insurance 
and freight to the named destination. The term C. & F. or C.F. means 
that the price so inchdes cost and freight to the named destination. 

(2) Unless otherwise agreed and even though used only in connection 
with the stated price and destination, the term C.I.F. destination or its 
equivalent requires the seller at his own expense and risk to 

(a) put the goods into the possession of a carrier at the port for ship, 
ment and obtain a negotiable bill or bills of lading covering the entire trans­
portation to the named destination; and 

(b) load the goods and obtain a receipt from the carrier (which may 
be contained in the bill of lading) showing that the freight has been paid 
or provided for; and 

( c) obtain a policy or certificate of insurance, including any war risk 
insurance, of a kind and on terms then current at the port of shipment in 
the usual amount, in the currency of the contract, shown to cover the same 
goods covered by the bill of lading and providing for payment of loss to the 
order of the buyer or for the account of whom it may concern; but the 
seller may add to the price the amount of the premium for any such war 
risk insurance; and 

(d) prepare an invoice of the goods and procure any other documents 
required to effect shipment or to comply with the contract; and 

( e) forward and tender with commercial promptness all the docu­
ments in due form and with any indorsement necessary to perfect the 
buyer's rights. 

(3) Unless otherwise agreed the term C. & F. or its equivalent has 
the same effect and imposes upon the seller the same obligations and risks 
as a C.I.F. term except the obligation as to insurance. 

( 4) Under the term C.I.F. or C. & F. unless otherwise agreed the 
buyer must make payment against tender of the required documE>nts and 
tile seller may not tender nor the buyer demand delivery of the goods in 
substitution for the documents. 

COM}t:E~~: Prior Uniform Statutory Provision: None. 

Purposes: To make it clear that: 

1. The C.I.F. contract is not a destination but a shipment con~ract with risk of 
subsequent loss or damage to the goods passing to the buyer upon shipment if 
the .sell€r has properly performed all his obligations '",;rith respect to the goods. 
Delivery to the carrier is delivery to the buyer :for purposes of :risk and "'title". 
Delivery of _possession of the goods is accomplishecd by delivery of the bill of 
Jading, and upon tender of the re.quired docun1ent.s the buyer must p!ty the 
agreed price without a'\vaiting the arrival of the go0d,3 and 1£ they ha\'e been 
lost or damaged after -proper shipment he must seek bis reT~.:edy against the 
r.:i.r:rier or insurer. The buyer has n" right of in3pecrion prior to payment or 
acceptance of the dol"Uments. 



2. The seller's obligations remain the same even though the CJ.F. term is 
"used only in connection with the stated price and destination". 

~. The insurance stipulated by the C.I.F. term is for the buyer's benefit, to 
protect him against the risk of loss or damage to the goods in transit. li. clause 
in a C.I.F. contract "insurance-for the account of sellers" should be viewed 
in its ordinary mercantile meaning that the sellers must pay for the insurance 
and not that it is intended to run to the seller's benefit. 

4. A bill of Jading covering the entire transportation from the port of shipment 
is explicitly required but the provision on this point must be read in the light 
of its reason to assure the buyer of as full protection as the conditions of ship­
ment reasonably permit, remembering always that this type of contract is de­
signed to move the goods in the channels commercially available. To enable 
the buyer to deal with the goods while they are afloat the bill of lading must be 
one that covers only the quantity of goods called for by the contract. The buyer 
is not required to accept his part of the goods without a bill of lading because 
the latter covers a larger quantity, nor is he required to accept a bill of lading 
for the whole quantity under a stipulation to hold the excess for the o,vner. 
Although the buyer is not compelled to accept either goods or documents under 
such circumstances he may of course claim his rights in any goods which have 
been identified to his contract. 

5. The seller is given the option of paying or providing for the payment of 
freight. He has no option to ship "freight col1ect" unless the agreement so pro­
vides. The rule of the common law that the buyer need not pay the freight if 
the goods do not arrive is preserved. -

Unless the shipment has been sent "freight collect" the buyer is entitled to 
receive documentary evidence that he is not obligated to pay the freight; the 
seller is therefore required to obtain a receipt "showing that the freight has 
been paid or provided for." The usual notation in the appropriate space on the 
bill of lading that the freight has been prepaid is a sufficient receipt, as at com­
mon law. The phrase 11 provided for" is intended to cover the frequent situa.tion 
in which the carrier extends credit to a shipper for the freight on successive 
shipments and receives periodical payments of the accrued freight charges from 
him. 

6. The requirement that unless othenvise agreed the seller must procure insur­
ance 11 of a kind and on terms then current at the port for shipment in the 
usual amount, in the currency of the contract, snfficiently sho,vn to cover the 
same goods covered by the bill of lading", applies to both marine and war risk 
insurance. As applied to marine insurance, it means such insurance as is usual 
or customary at the port for shipment with reference to the particular kind of 
goods involved, the character and equipment of the vessel, the route of the 
voyage, the port of destination and any other considerations that affect the risk. 
It is the substantial equivalent of the ordinary insurance in the particular trade 
and on the particular voyage and is subject to agreed specifications of type or 
extent of coverage. The language does not mean that the insurance must be 
adequate to cover all risks to ,vhich the goods may be subject in transit. There 
are some types of loss or damage that are not covered by the usual marine 
insurance and are excepted in bills of lading or in applicable statutes from the 
causes of loss or damage for which the carrier or the vessel is liable. Such risks 
must be borne by the buyer under this Article. 
Insurance secured in compliance with a C.I.F. term must cover the entire trans­
portation of the goods to the named destination. 

7. An additional obligation is imposed upon the seller in requiring him to pro­
cure customary war risk insurance at the buyer's expense. This changes the 
common law on the point. The seller is not required to assume the risk of 
including in the C.I.F. price the cost of such insurance, since it often fluctuates 
rapidly, but is required to treat it simply aS a necessary for the buyer's account. 
What war risk insurance is "current" or usual turns on the standard forms of 
policy or rider in common use. 

8. The C.I.F. contract calls for insurance covering the value of the goods at 
the time and place of shipment and does not include any increase in market 
value during transit or any anticipated profit to the buyer on a sale by him. 

The contract contemplates that before the goods arrive at their destination they 
may be sold again and again on C.I.F. terms and that the original policy of 
insurance and bill of lading will run with the interest in the goods by bein~ 
transferred to each successive buyer. A buyer ,vho becomes the .seller in such 
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an intermediate contta.ct for sale does not thereby, i:f his aub~buyer knows the 
c..'ircumstances1 undert.:1.i,:e to insure the goods again at an increased pxice fixed 
in the new contract or to cover the increase in price by additional insurance, 
and his buyer may not reject the documents on the ground that the oz:i~inal 
policy does not eove:r such higher price. If such a sulrbuyer desires acld1t1onal 
insurance he must procure it for him3elf. 

Where the seller exercises an option to ship "freight collect" and to credi: the 
buyer i.vith the freight against the C.I,F, price, the insurance need not cover the 
freight since the freight is not at the buyer's risk. 0!1 the ·Jther hand, where 
the seller prepays the freight upon shipping under a biH of lading requiring 
prepayment :and -providing that tll-e fteight shall be dee:ned ersraed and shaH be 
retained by the carrier "ship aJ1d/or e~n·g;o lost ,tr r.ot lost/' or using words of 
.;_;imi1ar import, he n1ust procure in;;u:::~n1ce that \\i!1 cover the freight, because 
notwiths:.Unding that the goods are lo:>t in transit the buyer is hound to p.ay the 
freight as part of the C.LF. price ar:.d will be untLb1e to recove.r it back from 
the carrier, 

9. Insurance ''for the account of \Vho1n it may cor:cernn is usual and sutTicient. 
!loweve1', for a valid tender the policy of insurance must be ane which c2n be 
disposed of together t\"lth tile bill of hi.ding and so must be "sufficiently s.ho,,'!l 
to cover the same go0ds covered hy the bill of h.1.<ling,'1 It must cover sepa:rately 
the quantity of goo,ls called for by thtc buyer's contract and not merely inslJl-C 
his goods as pa.rt of a larger ouanr,it:; in ,t·hlcl1 others are interested, a ca.:c;e prn­
':titled for in _--\._meric:111 mercantile practice by the 11se of negotiable certificates of 
insurance whicl1 are expressl-f authorized by this s.:,etion. By usage these certifi­
cates are treated a.<; the equivalent of separate 11::,Iicies and are good tender 
unde!' C.I.F. c-ontracr:;;:, The term "c-e-1•tificate of Jr..,;,trnnce", however. does not 
of itself include certi:icates or 1'cover notes" issued by the insurance broker and 
stating that the goods are covered by a :policy. Their sufficiency as substitutes 
ior policies will depe.."id upon proof of :in established usage or course of dealing. 
The present section rejects the English xule t.l:iat not only brokers' certific~tes 
and "cover notes" but also certain forms of -~mericn.n insurance certificates are 
not the equivalent of policies and are not good tender under a C.l.F. contract. 

The seHel"s failure to tender a proper insm'ance document is waived if t~v! 
buyer :refuses to make payment on other and untenable grounds at a time when 
proper insurance could have been obtai11ed and tendered by the seller if timeiy 
objection had been made. Even a failure to insure on shipment may be eurF:-d 
by seasonable tender of a policy retroactive in effect; e. g., one insuring the 
goods '1lost or not lost."' The provisions of this A.rticle on eure of imprope!' 
tender and on w-.iiv-er of buyer's objections by .si.lenee ate applicable to insuranee 
tenders under a C.LF. term. Where there is no ,vai.ver by the buyer as described 
aboite, howe..-er, the fact that the goo<ls arrive safely does not cure the seUer':s 
breach of ;1is obligativns to insure th8.m nnd tender to ':he buyer a proper in- t 
surance document. 

10. The seller's invoice of the goods shipped under- a C.I.F. contract is regarded 
as a usual and necessary document upon which reliance may properly be placed. 
It is the document which evidences points of description, quality nnd the lfi.::e­
which do not readily appear in other documents. This Article rejects those 
statements to the efl:eet that 1lle invoice is a usuat but not a nece;,sary doc'J.­
ment under a C.I.F. te1m. 

11. The buyer needs al! of the doeume::tts required under a C.I.F. contract, in 
due fot·m and with neces;::;ary endorsements, so that before: the goods arrive he 
may deal with them by negotiating the documents or may obta.in prompt posses­
sion of the goods after their arrival. If the goods are !ost or damaged in transit 
the documents are neee.ss::iry to enable him promptly to assert his remeds 
.against the carrier or insurer. The seiler is therefore obligated to do what is 
mercantilely reasonable in the circumstances and shoo.id make every reasonable 
exertion to send forward the documents aa ~ e.s '!)Ossibie after the shipment. 
The requirement that the documents br; forwarded with "commercial prompt­
ness" expresses a more urgent need for action than that suggested by the phrase 
areasona.ble time". 

12. Under a C.l.F. contract the buyer, as uncier the cor:tmun law, must uay the 
price upon tender of the require(! docume!lts vrithout first in.sreci:ing the" goods, 
but his payment in these circu1nstnnces d0es n')t constitute an :i.crept:1nce of the 
g;oods nor does it impair his right of scbseq_uer:.t inspection or hjs options and 
remodie-,; in the ca~e of improper deli,c:·y, _;\U remedies and 1.i:.rhts for the 
seUer's breach are ~__se_!"'\·ed to him. Th12 burer must 1n1y befol'e inspection and 
assert his rero,edy agair.st the seller r,fter.vnrd unless the 11on-cot1fo:mrity of the 
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goods amounts to a real failure of consideration, since the purpose of· choosing 
this form of contract is to give the seller protection against the buyer's unjusti­
fiable rejection of the goods at a distant port of destination which would neces­
sitate taking possession of the goods and suing the buyer there. 

13. A valid C.I.F. contract may be made which requires part of the transporta­
tion to be made on land and part on the sea, as where the goods are to be 
brought by rail from an inland point to a seaport and thence transported by 
vessel to the named destination under a "through" or combination bill of lading 
issued by the railroad company. In such a case shipment by rail from the 
inland point within the contract period is a timely shipment nohvithstanding 
that the loading of the goods on the vessel is delayed by causes beyond the 
seller's control. 

14. _,\Jthough subsection (2) stating the legal effects of the C.I.F. term is an 
"unless otherwise agreed" provision, the express language used in an agree­
ment is frequently a precautionary, fuller statement of the normal C.I.F. terms 
and hence not intended as a departure or variation from them. 1Horeover, the 
dominant outlines of the C.I.F. term are so ,vell understood commercially that 
any variation should, ,vherieYer reasonably possible, be read as falling within 
those dominant outlines rather than as destroying the whole meaning of a term 
\vhich essentially indicates a contract for proper shipment rather than one fo:r 
delivery at destination. Particularly careful consideration is necessary before 
a printed form or clause is construed to mean agreement otherwise and where 
a C.I.F. contract is prepared on a printed form designed for some other type of 
contract, the C.I.F. terms must prevail over printed clauses repugnant to them. 

15. Under subsection (4) the fact that the seller knows at the time of the tender 
of the documents that the goods have been lost in transit does not affect his 
rights if he has performed his contractual obligations. Similarly, the seller 
cannot perform under a C.I.F. term by purchasing and tendering landed goods. 

16. Under the C. & F. term, as under the C.I.F. term, title and risk of loss are 
intended to pass to the buyer on shipment. A stipulation in a C. & F. contract 
that the seller shall effect insurance on the goods and c:harge the buyer with 
the premium (in effect that he 3hal1 act as the buyer's agent for that purpose) 
is entirely in keeping with the pattern. On the other hand, it often happens 
that the buyer is in a more advantageous position than the seller to effect 
insurance on the goods or that he has in force an "open" or ''floating,, policy 
covering all shipments made by him or to him, in either of which events the 
C. & F. term is adequate without mention of insurance. 

17. It is to be remembered that in a French contract the term "C._i\..F." does 
not mean "'Cost and Freight" but has exactly the same meaning as the term 
"C.I.F." since it is merely the French equivalent of that term. The "},,.." does 
not stand for "and" but for "assurance" which means insurance. 

Cross References: 

Point 4: i 2-323. 
Point 6: i 2-509(1) (a). 
Point 9: §! 2-508 and 2-605(1)(a). 
Point 12: §§ 2-321(3), 2-512 and 2-513(3) and Article 5. 

Definitional Cross References: 

"Bill of lading". § 1-201. 
"Buyer". § 2-103. 
"Contract". ~ 1-201. 
"Goods". § 2-105. 
11Rig-hts'~. § 1-201. 
''Seller". § 2-103. 
"Term". § 1-201. 

VIRGINIA ANNOTATIONS 
Prior Statutes: None. 

§ 2-321. C.I.F. or C. & F.: "Net Landed Weights"; "Payment on Ar­
rival"; Warranty of Condition on Arrival. Under a contract containing a 
term C.I.F. or C. & F. 

(1) Where the price is based on or is to be adjusted according to "net 
landed weights" 1 "delivered weights", "out turn" quantity or quality or 
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the like, unless otherwise agreed the seller must reasonably estimate the 
price. The payment due on tender of the documents called for by the con­
tract is the amount so estimated, but after final adjustment of the price 
a settlement must be made with commercial promptness. 

(2) An agreement described in subsection (1) or any warranty of 
quality or condition of the goods on arrival places upon the seller the risk 
of ordinary deterioration, shrinkage and the like in transportation but has 
no effect on the place or time of identification to the contract for sale or 
c!eli .-ery or on the passing of the risk of loss. 

(3) Unless otherwise agreed where the contract provides for payment 
on er after arrival of the goods the seller must before payment allow such 
preliminary inspection as is feasible; but if the goods are lost delivery 
of the documents and payment are due when the goods should have arrived. 

C01\-[l\1E~T: Prior Uniform Statutory Provision: :N:one. 

Pt1rposes: This section de~11s ,vith two variation5 of the C.I.F. contract which 
have evolved in mercantile praetice but are eniii·ely consistent with the basic 
CJ.F. pattern. Subsectio~s (:1.) and (2), ,vhich pro\·ide for a shift to the seller 
of the :risk of quality and weight deterioration during shipment, ~r-e designed to 
conform the Ia,v to the best merc..1.ntile practice and usage without changing the 
legal consequences of the C.LF. or C. & F. term as to the passing o:f marine 
risks to the buyer at the point of shipmen:::, Subsection (3) provides that where 
under the contract documents are to be pre-sented f0r payment after anivai of 
the goods, this amounts merely to a po::tponemcnt of the payment under the 
CJ.F. contract and is not to be confused \\'1th the "no arrival, no sale" contract. 
If the goods are lost, delivery of the documents and pa;,rment against them are 
due when the goods should hn. ve arrived. The clause for payn1ent on or after 
arrival is not to be construed as such a condition precedent to payment that if 
the goods are lost in transit the buyer need never pay and the seller must hear 
the loss. 

Cross Reference; 

§ 2-324. 

Definitional Cross References: 

u_<\greement''. § 1-201. 
"Contxaet'1. § 1-201. 
~·Delivery". § 1-201. 
"Goods". § 2-105. 
"Se.Her". § 2-103. 
"Term,,, § 1-201. 

VIRGINL4. ANNOTATIONS 

Prior Statutes: None. 

§ 2-322. Delivery "Ex·Ship". (1) Unless otherwise agreed a term for 
delivery of goods "ex-ship" (which means from the carrying vessel) or in 
equivalent language is not restricted to a particular ship and requires de­
livery from a ship which has reached a place at the named port of destina­
tion where goods of the kind are usually discharged. 

(2) Under such a term unless otherwise agreed 

(a) the seller must discharge all liens arising out of the carriage and 
furnish the buyer with a direction which puts the carrier under a duty 
to deliver the goods; and 

(b) the risk of less does not pass to the buyi'r until the goods leave 
the ship's tackle or are otherwise properly unloaded. 
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COi\lMENT: Prior Uniform Statutory Provision: None. 

Purposes: l. The delivery term, "ex ship", as between seller and buyer, is the 
reverse of the f,a,s. term covered. 

2. Delivery need not be made from any uarticular vessel under a clause calling 
for delivery "ex ship", even though a ve'ssel on which shipment is to be ma.de 
originally is named in the contrac:t, unless the agreement by appropriate lan­
guage, restricts the clause to delivery front a named vessel. 

3. The appropriate place and manner of unloading at the port of destination de­
pend upon the nature o:f the goods and the facilities and usages of the port. 

4. ~<\.. contra.ct fixing a price "e:x ship" with payn1ent "cash against documentsn 
eails only for such documents as are appropriate to the contract. Tender of a 
delivery order and of a receipt for the freight after the arrival of the carrying 
vessel is adequate. The seller is not required to tender a bill of lading as a 
document of title nor is he :.required to insure the goods for the buyer's benefit, 
as the goods are not at the buyer's risk during the voyage. 

Cross Referenc.e: 

Point 1: § 2·319(2). 

De:finitional Cross References: 

"Buyer". § 2·103. 
''Goods'\ § 2-105. 
aseller". § 2-103. 
uTerm.11• § 1~201. 

Prior Statutes: None. 

VIRGINIA ANNOTATIONS 

§ 2·323. Form of Bill of Lading Required in Overseas Shipment; 
"Overseas". (1) ,Vhere the contract contemplates overseas shipment and 
contains a term C.I.F. or C. &. F. or F.O.B. vessel, the seller unless other­
wise agreed must obtain a negotiable bill of lading stating that the goods 
have been loaded on board or, in the case of a term C.I.F. or C. & F., re­
ceived for shipment. 

(2) Where in a case within subsection (1) a bill of lading has been 
issued in a set of parts, unless otherwise agreed if the documents are not 
to be sent from abroad the buyer may demand tender of the full set; other­
wise only one part of the bill of lading need be tendered. Even if the agree­
ment expressly requires a fu 11 set 

(a) due tender of a single part is acceptable within the provisions of 
this Article on cure of improper delivery (subsection (1) of § 2-508) ; and 

(b) even though the full set is demanded, if the documents are sent 
from abroad the person tendering an incomplete set may nevertheless re­
quire payment upon furnishing an indemnity which the buyer in good 
faith deems adequate. 

(m A shipment by water or by air or a contract contemplating such 
shipment is "overseas" insofar as by usage of trade or agreement it is 
subject to the commercial, financing or shipping practices characteristic of 
international deep water commerce. 

CO:::\IMENT: Prior Uniform Statutory Provision: None~ 

Purposes: 1. Subsection (1) follows the "American" rule that a regular bill of 
lading indicating delivery of the goods at the dock for shipment is sufficient, 
except under a term "F.O.B. vessel!' See § 2-319 a:q.d comment thereto. 
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2. Subsection (2) dealt' with the p:roble1n of hills of lading covering deep water 
shipments, issue<l not as a single bill of laciing but In a set of parts, en.di part 
referring to the other po.rts and the entire set constituting in comme:reial :prac .. 
tice and at hnv a single bi1l of lading. Commercial practice in international com~ 
merce is to accept and pay agah1st presenta:ion of the first part of a. set if the 
po.rt is sent from overseas even though the contract of the buyer requires 
pres,c:ntation oi a full set of bills of lading provided adequate indemnity for the 
missing pa:rts is fortheoming. 

This subsection codifies t.hat practice as bet\veen buyer and seller. ~i..rticle 5 
( § 5-113) authorizes bunks pr~senting drn.fts ur.der letters of credit to give 
indemnities against the missing parts, and this subsection means that t~e buyer 
must aceept and act on such indernnities if he in good iaitit deems them ade~ 
quate. But neither this subsection nor Article 5 decides whethe:r a bank whie.ii 
ha,:; issued a letter of credit is similarly bound. The issuing bank?s obligation 
under a letter of credit i.s independent and depends on its own tern1s. See 
_,\_-:;ticle 5. 

Cross References: 

§§ '.:-508(2), .5-113. 

Definitional Cross References: 
"Bill of iading". § 1-201. 
"Buyer1

'. § 2-103. 
"Contract". § 1~201. 
{<Delh~ery''. § 1-201. 
''Financing agency". § 2-104. 
"Person". § 1-201. 
"Seller". § 2-103. 
II Sendn. § 1-201. 
"Term". § 1-201, 

VIRGINIA ANNOTATIONS" 
Prlor Statutes: None. 

§ 2-324. "No Arrival, No Sale" Term. Under a term "no arrival, no 
sale" or terms of like meaning, unless otherwise agreed, 

(a) the seller must properly ship conforming goods ar.d if they arrive 
by any means he must tender them on arrival but he assumes no obliga­
tion that the goods will arrive unless he has caused the non-arrival; and 

(b) where without fault of the seller the goods are in part lost or have 
so deteriorated as no longer to conform to the contract or arrive after the 
wntract time, the buyer may proceed as if there had been ca.sualty to iden­
tified goods (§ 2-613). 

CO:\C\IEYI': Prior Uniform Statutory Provision: None. 

Purposes: l. The '1no arrival, no sale'' term in a "d~stination" ovexseas eontract 
leaves risk of loss on the sellet' but gives him an e..xemption from liability !or 
non-delivery. Both the nature of the case and the duty of good faith require that 
'.;he seller must not interfere with the arrival of the goods in any way. If the 
circumstances ~mpose upon him the responsibility for making or arranging the 
shipment, he must have a shipment made despite the exemption clause. F-n-ther, 
the shipment mu.de must be a conforming one. for the exemption under a "no 
arrivu1. no sale" term nppHes only to the hazards of transportation and the goods 
must he proper !n al: other respects. 

'I'he retison of this sec~ion is that where the seller is -reselling goods bought by 
him as shlpped by another and this fact is known to the buyer, so that the seHer 
is not under any obligation to ~ke the shipment hlmselft the seller is entitled 
under the ''no :i.rrival, no sale" elause to exemption from payment of damages fo:r 
non-delivery if the goods do not arrive or if the goods ,vhich actually a:rri\•e are 
nor.-ccnfcrming. ThLs does not ertend to sellers who arrange shipment by their 
01.\·n agents, in which ease the clause ls lhnite<l to cas;u1lty due to Ir.arine hazards. 
But sellers who make known that they are contracting only with respect to ,,;d1at 
wlll be delivered to them by par:::ies over whom they assume no control are en~ 
titled to the full quantum of the esemption. 
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2. The provisions of this Article on identification must be read together ·with the 
present section in order to bring the exemption into application. Until there is 
some designation of the g0ods in a particular shipment or on a particular ship as 
being those to which the contract refers there can be no application of an exemp­
tion for their non-arrival. 

3. The seller's duty to te!lder the agreed or declared goods ii they do arrive is 
not impaired because of their delay in arrival or by their arrival after tTans­
shipment. 

4. The phrase "to arrive" is often employed in the same sense as "no arrival, no 
sale" ·and may then be given the same effect. But a "to arrive" term, added to 
a C.I.F. or C. & F. contract, rloes not have the full meaning given by this section 
to "no arrival, no sale". Such a "to arrive" term is usually intended to operate 
only to the extent that the risks are not covered by the agreed insurance and the 
loss or casualty is due to such uncovered hazards. In some instances the "to 
arrive" term may be regarded ns a time of payment term, or, in the case of 
the reselling seller discussed in point 1 above, as negating responsibility for 
conformity of the goods, if they arrive, to any descTiption which was based on 
his good faith belief of the quality. 'Whether this is the intention of the parties 
is a question of fact based on all the circumstances surrounding the resale and 
in case of ambiguity the rules of § § 2-316 rind 2-317 apply to preclude dishonor. 

5. Paragraph (b) applies \vhere goods arrive impaired by damage or pa:rtial 
loss during transportation and makes the policy of this Article on casualty to 
identified goods applicable to such a situation. For the term cannot be regarded 
as intending to give the seller an unforeseen profit through casualty; it is in­
tended only to protect him from loss due to causes beyond his control. 

Cross Ref€rences: 

Point 1: § 1-203. 
Point 2: § 2-501(a) and (c). 
Point 5: § 2-613. 

Definitional Cross References: 

"Buyer". fi 2-103. 
"Coniorming". § 2-106. 
ucontract". § 1-201. 
"Fault". § 1-201. 
"Goods". § 2-105. 
"Sale". § 2-106. 
"Seller". § 2-103. 
11 Term". § 1-201. 

VIRGINIA ANNOTATIONS 
Prior Statutes: None. 

§ 2-325. "Letter of Credit" Term; "Confirmed Credit". (1) Failure 
of the buyer seasonably to furnish an agreed letter of credit is a breach 
of the contract for sale. 

(2) The delivery to seller of a proper letter of credit suspends the 
buyer's obligation to pay. If the letter of credit is dishonored, the seller 
may on seasonable notification to the buyer require payment directly from 
him. 

(3) Unless otherwise agreed the term "letter of credit" or "banker's 
credit" in a contract for sale means an irrevocable credit issued by a financ­
ing agency of good repute and, where the shipment is overseas, of good 
international repute. The term "confirmed credit" means that the credit 
must also carry the direct obligation of such an agency which does business 
in the seller's financial market. 

COM~IE:NT: Prior Uniform Statt1 tory Pro-vision: None. 

Purposes: To express the established commercial and banking understanding as 
to the meaning and effects of terms calling for "letters of credit" or "confirmed 
credit": 
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1. Subsection {2) follows the general policy of this Art-icie and Article 3 
(§ 3-802} on conditional payment, under which payrcent by check or other short­
term instrument is not ordinarily :final as bet,,·een th.e parties ii the recipient 
duly presenta the instrunient and honor is ref~sed. Thus the fur.1ishing of a 
lette1· of credit does not .substitute the financing agency's obligation for the 
buyer's1 but the seHer must first give the buyer reasonable notice of his inten­
tion to demand direct payment from hin1. 

2. Subsection {3) requires that the credit be irrevocable and be a prime credit 
as determined by the standing of the issuer. It is not necessary, unless other­
wise agreed, that the credit be a negotiation credit; L~e seller can finance him­
self by an assignment of the proceeds under § 5-116(2). 

3. The definition of "confirmed credit" is drawn on the supposition that the 
credit is issued by a bank which is r.ot doing direct business i!l the .sel:er's 
financial market; there is no intention to req-..1ire the •Jbligation of two banks 
both local to the seller. 

Cross -References : 

§§ 2-403, 2-511(3) and 3-802 and Article 5. 

Definitional Cross References: 
"Buyer". § 2-103. 
11 Contract for sale11

• § 2-106, 
"Draft". § 3-104. 
"Financing agency". § 2-104. 
uNoGfies". § 1-201. 
"Oversea:s10

• § 2-323. 
"Purchaser". § 1-201. 
''Seasonably". § 1-204. 
"Seiler", § 2-103. 
''·Term". § 1-201. 

VIRGINIA ANNOTATIONS 

Prio~ Statutes: None. 

§ 2-326. Sale on Approval and Sale or Return; Consignment Sales 
and Rights of Creditors. (1) Unless otherwise agreed, if delivered goods 
may be returned by the buyer even though they conform to the contract, 
the transaction is 

(a) a "sale on approval" if the goods are de]h,ered primarily for 
use; and 

(b) a "sale or return" if the goods are delivered primarily for resale. 

(2) Except as provided in subsection (3), goods held on approval are 
not subject to the claims of the buyer's creditors until acceptance; goods 
held on sale or return are subject to such claims while in the buyer's pos­
session. 

(3) Where goods are delivered to a person for sale and such person 
maintains a place of business at which he deals in goods of the kind in­
volved, under a name other than the name of the person making delivery, 
then with respect to claims of creditors of the person conducting the busi­
ness the goods are deemed to be on sale or return. The provisions of this 
subsection are applicable even though an agreement purports to reserve 
title to the person making delivery until payment or resale or uses such 
words as "on consignment" or "on memorandum". However, this sub­
section is not applicable if the person making delivery 

(a) complies with an applicable law providing for a consignor's in­
terest or the like to be evidenced by a sign, or 

(b) establishes that the person conducting the business is generally 
Jmo,.vn by his creditors to be substantially engaged in selling the goods of 
others. or 
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( c) complies with the filing provisions of the Article on Secured 
Transactions (Article 9). 

( 4) Any "or return" term of a contract for sale is to be treated as a 
separate contract for sale within the statute of frauds section of this 
Article ( § 2-201) and as contradicting the sale aspect of the contract with­
in the provisions of this Article on parol or a'Ctrinsic evidence (§ 2-202). 

COl.\fMENT: Prior Uniform Statutory ProvJsion: § 19(3), Uniform Sales Act. 

Changes: Completeiy rewritten in this and the succeeding section. 

Purposes of Changes: To make it clear that: 

1. A "sale on approval .. or ttsale or return11 is distinct from other t:;'J)es of trans­
actions with which they have frequently been confused. The type of "sale on 
approval/' "on trial" or "on satisfnction11 dealt with involYes a contract under 
which the seHer undertakes a :partieulcr business risk to satisfy his prospective 
buyer with the appearance or performance of the goods in question. The goods 
are delivered to the proposed purchaser but they remain the property of the 
seller until the buyer accepts them. The price has already been agreed. The 
buyer's willingness to receive and test the goods is the consideration for the 
seller's engagement to deliver and seil. The type of "sale or return" involved 
herein is a sale to a merchant whose unwillingness to buy is overcome only by 
the seller1s engagement to take back t:'le goods (or any comme:rch1l unit of 
goods) in lieu of payment if they fail to be resold. These two transactions are 
so strongly delineated in practice und in general understanding that every pre­
sumption runs against a delivery to a consumer being a "sale or return'' and 
against a delivery to a merchant for ::esale being a usale on appl'ov-al." 

The right to retain ::he goods for failure to conform to the cont:ract does not make 
the transaction a ttsale on approval" or "sale or returnr' and has nothing to do 
with this and the follovving section. The present section is not concerned with 
remedies for breach of contract. It deals instead with a power given by the 
contract to turn back the goods even though they are ,vholly as warranted. 

This section nevertheless presupposes that a contract for sale is contemplat-ed 
by the parties although that contrnct may be of the peculiar character here 
described. 

Where the buyer's obligation as a buyer is conditioned not on his personal ap­
proval but on :he article's passing a described objective test, the risk of loss by 
casualty pending the test is properly the seller's and proper return is at his 
expense. On the point of usatisfaction" as meaning 1'reasonable satisfaction'' 
where an industrial machine is involved, this Article takes no position. 

2. Pursuant to the general policies oi this Act which :require good faith not 
only between the parties to the sales contract, but as against interested third 
parties, subsection (3) resolves all reasonable doubts as to the nature of the 
transa.ction in favor of the general creditors of the buyer. As against such 
cri;;ditors words such as "on consignment" or uon memorandum'', with or without 
words of reservation of title in the selier, a.re disregarded when the buyer has 
a place of business at which he deals in goods of the kind involved. }\ neces,. 
sary exception is made where the buyer ls known to he engaged primarily in 
selling the goods of others or is selling under a relevant sign .lnw, or the seller 
complies with the tiling provisions of A,rticle 9 as if his interest were a security 
interest. However, there is no intent in this Section to ruu-ro,v the protection 
ufl'orded to third parties in any jurisdiction which has a selling Factors Act. 
The purpose of the exception is merely to limit the effect of the :present sub­
section itself1 in the absence of any such Fa·ctors ~i\.ct, to cases in wh~ch creditors 
of the buyer may reasonably be deemed to have been misled by the secret 
reservation. 

3. Subsection (4) resolves a conflict in the pre-existing case law by recognition 
that an 11 or return" provisi-0n is so definitely at odds with any ordinary contract 
for sale of goods that where written agreements are involved it must be con­
tained in a written memorandum. T·he "or return" aspect of a sales contr.ict 
must be treated as a separate contract under the Statute of Frauds section and 
as contradicting the sale insofar as questions of parol or extrinsic evidence 
are concerned. 
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Cross J{eferences: 

Point 2: ~..\rticle 9, 
Point 3: §§ 2-201 and 2-202. 

Definitional Cross References: 

"Between merchants". § 2-104. 
''Buyer''. S 2-103. 
"Conform'~ § 2-106. 
ucontract :for sale". § 2-106. 
11 Creditoru. § 1-201. 
"Goods". § 2~105. 
('Saleir, § 2-106. 
"Seller". § 2~103. 

VIRGINL<\. ANNOTATIONS 

Prior Statutes: Noc.1e. 

Comment: 1Jnder ex:lsting Virg!nlil, law1 compli;J.nce with the Trader1s Act~ Code 
1950, § 55-152, was the exclusive method for persons who consigned gonds for sale 
to obtain protection front the creditors of the consignee. 'U!l.der the l~CC, the con­
signor has two additional method.s of protection, perfectioc of a security irtterest 
under Article 9 o:r establishing that the consignee is generally knov."11 hy his 
crerlh:ors to be substa;,tially engaged in selling the goods of others. 

§ 2-327. Special Incidents of Sale on Approval and Sale or Return. 
(l) Under a sale on approval unless otherwise agreed 

(a) although the goods are identified to the contract the risk of loss 
and the title do not pass to the buyer until acceptance; and 

(b) use of the goods consistent with the purpose of trial is not accept· 
ance but failure seasonably to notify the seller of election to return the 
goods ls acceptance, and if the goods conform to the contract acceptance 
of any part is acceptance of the whole; and 

{ c) after due notification of election to return, the return is at the 
seller's risk and expense but a merchant buyer must follow any reasonable 
instructions. 

(2) Under a sale or return unless otherwise agreed 

(a) the option to return extends to the whole or any commercial unit 
of the goods while in substantially their original condition, but must be 
exercised seasonably; and 

(b) the return is at the buyer's risk and expense. 

COlIMENT: Prior Uniform Statutory Provision: § 19(3), Unlfonn Sales Act. 

Changes: Completely rew=itten in preceding and this section. 

Purposes of Changes: To make it clear that: 

1~ In the case of a sale on approval: 

If all of the goods involved conform to the eontract, the buyer's ac~eptance of 
part of the goods constitutes acceptance of the whole. _;\,eeeptance of part fa.Ha 
outside the notm:il intent of the JHtrties in the "on approYaln situation and the 
policy of this .\rticle J11owing· parijal acceptance of a defe~tive delivery 11:1.s no 
application he:rc, _4._ case where a huyer takes home two dresses to se!eet one 
commonly L"lYolves two dist!nct contracts; if not, it is c:1n.-ered by the "vords 
"unless other?.ise agreed~', 

2- In the c.:ise of a sale or return~ the return of any unsold unit merely 1::-ecausc 
it is unsold is the no1-·1nal intent o:i the "suie or ?~turn" !)M\'ision. a;:d ~h.er,:fore 
the l-ight to return for ilils r0ason ah,ne is independent of .n:ny otho;;r ac:ion unde!' 
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the contract which would tur:!1 on wholly different considerations. On the otber 
hand, where the return of goods is .£0:r breach, including return of items resold 
by the buyer and .returned by the ultimate purchasers because of defects, the 
return procedure is gove1T.ed not by the present section but by the :provisions on 
the effects and revocation of c.cceptance. 
3. In ~e caa:e of a sale on approval tJ1e risk rests on the seller until acceptance 
of the goods by the buyer, while in a sale or return the risk remains throughout 
on the buyer. 
4. Notice o:f election to return given by the buyer in a .3:ale on approval is 
sufficient to relieve hlm of any further liability. Actual return by the buyer to 
the seller is required in the case of a sale or return. contraet. What constitutes 
due "giving" of notice, us l"(!quired in "on approval" sales, is governed by the 
provisions on good faith and notice. useasor:able" is used here as defined in 
§ 1-204. Nevertheless, the provisions of both this Article and of the contract on 
this point must be read ,vith con1mercial :reason and vrith full ottention to good 
faith. 

Cross References: 

Point 1: §§ 2-501, 2-601 and 2-603, 
Point 2: §§ 2-607 and 2-608. 
Point 4: §§ 1-201 and 1-204. 

Definitional Cross References: 

"_,\,greed". § 1~201. 
"Buyer". § 2-103. 
"Commercial unit". § 2 .. 105. 
"Conform11

• § 2-106. 
''Contract". § 1-201. 
''Goods", i 2-105. 
"Merchant'. § 2-104. 
''~otiftes". § 1-201. 
"Notification'". § 1~201. 
usale on approval". § 2-326. 
usale or return". § 2-326. 
''Seasonably". § 1-204. 
"Seller". § 2-103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None, 

Comment: Subsection 2-327(1)(b} is in accord w:lth Virginia !aw. although the 
Virginia court has put the rule in affirmative language-a retention beyond a 
reasonable time constitutes an acceptance. Dimos v. Stowe, 193 Va. 831, 836-37, 
71 S.E.2d 186 (1952); Brown v. Austin-Western Co., 111 Va. 209, 212, 68 S.E. 
184 (1910). 

The lTCC does not expressly state whether· the buyer's nonapproval is conclusive 
regardless of h:is good o:r bad faith, where he is to keep the goods if they are 
satisfactory. Under Virginia law the buyer must act in good faith. Virginia~ 
Carolina Chemical Co. v. Carpenter & Co., 99 Va. 292, 293-97, 38 S.E. 143 
(1901); C~rpenter & Co. v, Virginia-Carolina Chemical Co., 98 Va. 177, 182~85, 
35 S.E. 358 (1900). A similar rule of good faith may be continued under the 
general obligation of good faith required by UCC 1-203. 

See VIRGINIA ANNOTATIONS to UCC 2-607 for comment on actions for 
breach of warranty after acceptance in a s~le on approval. 

§ 2-328. Sale by Auction. (1) In a sale by auction if goods are put 
up in lots each lot is the subject of a separate sale. 

(2) A sale by auction is complete when the auctioneer so announces 
by the fall of the hammer or in other customary manner. Where a bid is 
made while the hammer is falling in acceptance of a prior bid the auctioneer 
may in his discretion reopen the bidding or declare the goods sold under 
the bid on which the hammer was falling. 

(3) Such a sale is with reserve unless the goods are in explicit terms 
put up without reserve. In an auction with reserve the auctioneer may 
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withdraw the goods at any time until he announces completion of the sale. 
In an auction without reserve, after the auctioneer calls for bids on an 
article or lot, that article or lot cannot be withdrawn unless no bid is made 
within a reasonable time. In either case a bidder may retract his bid until 
the auctioneer's announcement of completion of the sale, but a bidder's 
retr::tction does not revive any previous bid. 

! 4) If the auctioneer knowingly receives a bid on the seller's behalf 
or the se11€r mak:es or procures sucl1 a bid, and notice has not been given 
that liberty for such bidding is reserved, the buyer may at his option avoid 
the sale or take the goods at the prke of the last good faith bid prior to the 
comp,etion of the sale. This .subsection shall not apply to any bid at a 
forced sale. 

COl\f?r:IEXT! Prior Uniform Statutory .Provision: § 21, lTnl:fo).m Sales _,let. 

Changes: Completely rewritten. 

Purposes of Changes: 1ro make it clear that: 

1. The auctioneer may in his discretion either :reopen the bidding or close the 
salq on the bid on v."llich the han1me!' was falling vrhen a bid is made at :hat 
moment. The tecogni!:ion of a bid of this kind by -the a'.lctioneer in his discre~ 
tion does not mean a f'losin_g in favor of such a bidder. but only that the bid 
has been accepted :1s a continuation of the bidding, If recognized, such a bid 
discharges: the bid or. v;hich the hammer was falling \'then it 'N:lS made. 

2, An auction "with reserve11 is the normal procedure. The crucial point, how~ 
ever, for determining the nature of an auction is the "putth1g up" of the goods. 
'This Article aecepts the view that the goods may be ,vithdrawn before they are 
!l..ctually "put up," regardless of i.vheLh.e:r the auction is ad\·ertised as one \vithout 
reserve, without liability on the part of the auction announcer to persons i.vho 
are present. This is subject to any peculiar facts which might bring the case 
•;vi:thin the "firm offer" principle of this Article, but an offer to persons generally 
would require unn!isU\kable ,unguage in order to full w:thin that section. The 
prior announcement of the nature of the auction either as 1.vith reserve or ,vit11-
out reserve will, howeYe:r, enter as an aexplicit tenn" in the ''putting up" of 
th~ goods and conduct thereofter must be governed accordingly. The present 
section continues the prior rule permitting withdrawal of bids in auctions both 
,vith and without :reserve; 1.1nd the rule is made explicit that the retraction of a 
bid does not revive a :prior bid. 

Cross Reference: 

Point 2: § 2·205. 

Definitional Cross References: 
"Buyer", ~ 2-103. 
"Good faith". ! 1-201, 
HGoods". § 2-105. 
"Lot". § 2-105. 
":N"otice". § 1-201. 
'
1Sale". § 2-106. 
,iseller''. § 2~103. 

Prior Statutes: None. 

VIRGINIA .-1.NNOTATIONS 

Comment: Subsection 2 .. 328( 4} is in accord with Virginia law in undertaking to 
proteet buyers at auction sales from having the price bid up by the seller who 
h.as not given notke of reserring liberty to make such bids. Edmunds v. Gwynn, 
157 Va, 528. 541-,!4, 159 S.E. 205, 161 S.E. 892 (1931), like the l:CC, allows the 
buyer to rescind the purchase where there has been illeg:il putTing on the sellel''s 
behal.f'. See also Rinde v, Pendleton, Wythe 354, 35.3-,::;7 (1'799). 

The UCC does: not cover unlawful comhinatio!".s betwenn the auctioneer and the 
purchaser, Brock v. Rice, 1)8 Va. (27 Gratt.) 812. 816~20 (1876), c-r unlawful 
conihination.,; among :::,urchasers, Underv:ood Y. McVeig-b, 64 Va. (23 Gmtt.) 409. 
428-29 (1873). 
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PART 4 

TITLE, CREDITORS AND GOOD FAITH Pl:JRCHASERS 

§ 2-401. Passing of Title; Reservation for Security; Limited Applica· 
tion of This Section. Each provision of this Article with regard to the 
,ights, obligations and remedies of the seJler, the buyer, purchasers or 
other third parties applies irrespective of title to the goods except where 
,he provision refers to such title. Insofar as situations are not covered by 
the other provisions of this Article and matters concerning title becom~ 
material the following rules apply: 

(1) Title to goods cannot pass under a contract for sale prior to their 
Identification to the contract (§ 2-501), and unless otherwise a'{p!icitly 
agreed the buyer acquires by their identification a special property as 
limited by this Act. Any retention or reservation by the seller of the title 
(property) in goods shipped or delivered to the buyer is limited in effect 
to a reservation of a security interest. Subject to these provisions and t,) 
the provisions of the Article on Secured Transactions (Article 9), title to 
goods passes from the seller to the buyer in any manner and on any condi­
tions explicitly agreed on by the parties. 

(2) Unless otherwise explicitly agreed title passes to the buyer at 
the time and place at which the seller completes his performance with 
reference to the physical deli very of the goods, despite any reservation of 
a security interest and even though a document of title is to be delivered 
at a different time or place; and in particular and despite any reservation 
of a security interest by the bill of lading 

(a) if the contract requires or authorizes the seller to send the goods 
to the buyer but does not require him to deliver them at destination, title 
passes to the buyer at the time and place of shipment; but 

(b) if the contract requires delivery at destination, title passes on 
tender there. 

(3) Unless otherwise explicitly agreed where delivery is to be made 
without moving the goods, 

(a) if the seller is to deliver a document of title, title passes at the 
time when and the place where he delivers such documents; or 

(b) if the goods are at the time of contracting already identified and 
no documents are to be delivered, title passes at the time and place of 
contracting. 

( 4) A rejection or other refusal by the buyer to receive or retain the 
goods, whether or not justified, or a justified revocation of acceptance, re­
vests title to the goods in the seller. Such revesting occurs by operation 
of law and is not a "sale". · 

COMMENT: Prior Uniform Statutory Provision, See generally, §§ 17, 18, 19 a:nd 
20, Uniform Sales Act. 

Purposes: To make it clear that: 

1. This Article deals with the issues between seller and buyer in terms of step 
by step performance or non-performance under the contract for sn.Ie and not in 
terms of whether or not "title'' to the goods has oassed. That the rules of this 
section in no way alter the rights of either the -buyer, seHer or third parties 
declared elsewhere in the Article is made clear by the pTeamble of this section. 
This section, ho1vever1 .in no way inte!lds to indicate whieh line of Ulterpretntion 
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should be followed in cases where the applicability of '1public" regulation de­
pends upon a "sale" or upon location of '1title" without further definition. The 
basic policy of this Article that kno-.,.'11 pul'])ose and reason should govern inter­
pretation cannot extend beyond the scope of its ov..'11 provisions. It is therefore 
necessary to state what a '1sale" is and 'Nhen title passes under this ~-'\.rticle in 
case the courts deem any oublic regulation to incorporate the defined term of the 
"private" law. -

2. "Future" goods cannot be the subject of a present sale. Before title can pass 
the goods must be identified in the manner set iorth in § 2-501. The parties, 
however, have full libe1-ty to arrange by specific terms for the passing of title 
to goods which are existing. 

3. The "special property" of the buyer in goods identified to the contract is 
excluded from the definition of "security interest"; its incidents are defined in 
provisions of this Article such as those on the rights of the seller's creditors, 
on good faith purchase, on the buyer's right to goods on the seller's insolvency, 
and on the buyer's rii;ht to specific performance or replevin. 

4. The factual situations in subsections (2) and (3) upon which passage of title 
turn actually base the test upon the time when the seller has finally committed 
himself in regard to specific goods. Thus in a "shipment" contract he commits 
himself by the act of making the shipment. If shiprnent is not contemplated sub-
3ection (3) turns on the seller's final commitment, i. e. the delivery of docu­
ments or the making of the contract. 

Cross References: 

Point 2: §§ 2-102, 2-501 and 2-502. 
Point 3: §§ 1-201, 2-402. 2°403, 2-502 and 2-716. 

Definitional Cross References: 
1'Agreement". § 1-201. 
"Bill of lading''. § 1-201. 
"Buyer". § 2-103. 
'
1Contrac1 ". § 1-201. 
"Contract for sale". § 2-106. 
"Delivery". § 1-201. 
"Document of title". § 1-201. 
"Good faith". § 2-103. 
11 Goods". § 2-105. 
"Party''. § 1-201. 
"Purchaser". § 1-201. 
"Receipt of goods". § 2-103. 
"Remedy". § 1-201. 
"Rights". § 1-201. 
11 Sale". § 2-106. 
"Security interest". § 1-201, 
"Seller''. § 2-103, 
"Send". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: The UCC rules as set forth in this section are generally in accord with 
the Virginia decisions. Under Virginia law when title passes is governed by the 
intention of the parties. Birdsong & Co. v. American Peanut Co., 149 Va. 755, 
766, 141 S.E. 759 (1928). ender both the UCC and Virginia law title cannot 
pass from a seller ta a· buyer until there has been an identification of specific 
goods to the contract. Ellis & Meyers Lumber Co. v. Hubbard, 123 Va. 481, 
493-99. 96 S.E. 754 (1918): Broad Street Bank v. Baker Motor Vehicle Co., 119 
Va. 26, 31, 89 S.E. 110 (1916). Subject to this proviso, title passes in any 
manner and on any ~ond~tions expressly agreed upon by the pa'rties. Ellis & 
1\-Ieyers Lumber Co. v. Hubbard, 123 Va. 481, 494, 96 S.E. 754 (1918). In th.e 
absence of express agreement, under the UCC, the rules 0f this section are 
immediately resorted to in order to determine whether title has passed. Under 
Virginia law, it is said, title passage is ,vholly a question of the intention of the 
parties. In Triplett Lumbe!' Co., Inc. v. Purcell1 185 F .2d 843, 845-46 ( 4th C:r. 
1950), it v;:as held that no ti.!ie _had passed because the parties had not agre><::d 
upon a price. The f:::.cts ar:.ct circumstances are ex::i.mined under \Tlr,.inia l:;.,v 
in order to ascertain the intentions of the parties, and if these sho\V ,,..Ilo mani-
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festation of intention, then resort is had to presomptions of law to find these 
intentions. Faulkner v. To,vn of South Boston, 141 Va. 517, 520, 127 S.E. 380 
(1925). 

Under both the UCC and Virginia law an appropriation of specific goods to the 
contract ean be made only with the assent of both seiler and buyer. B:road 
Street Bank v. Baker Motor Vehicle Co .• 119 Va. 26, 31, 89 S.E. 110 (1916); 
American Hide & Leather Co. v. Chalkley & Co., 101 Va. 458, 46,, 44 S.E. 705 
(1903). Title may pass although the goods are still in the possession of the 
seller and something remoins to be done, as weighing to determine the price. 
Drewry, Treasurer v. Baugh and Sons1 Inc., 150 Va. 3941 403-05, 143 S.E. 713 
(1926). Under Virginia law, title may :pass ,vhile the goods are. in the hands of 
a t..'lilrd :person, and it is still necessary to separate the buyer1s goods :from :1 
larger fungible mass. Geoghegan Sons & Co., Inc. Y, A.:rbuckle Bros., 139 Va. 
92, 106, 123 S.E. 387, 36 A.L.R. 399 (1924); Pleasants v. P•ndleton, 27 Va. (6 
Rand.) 473, 488-95, 499-502, 503-06 (1828). The UCC is not explicit on thls 
point. Trigg Co. Y. Bucyrus Co., 104 Va. 79, 83-86, 51 S.E. 174 (1905) 1 recog~ 
nized that title had passed to Lh.e buyer so that the seller could not reclaim the 
goods upon the buyer's inso1vcney, 
Unless otherwise expressly agreed. title unde= both the UCC o.nd Virginia law 
passes to the buyer at the time anfl place at ·which the seHE'r co1npletes his per­
formance with reference to t..iie physical delivery of the goods. Faulkner Y, 
Town of South Boston1 141 Va. 517, 520-21, 127 S.E, 380 (1925); Jacobs v. Warthen, 
115 Va. 571, 573, 80 S.E. 113 (1913). Under both the l;CC and Virginia law, 
title passes to the buyer .at the time and place of shipment, under an F.O.B. 
place of shipment contract. Geogehegan Sons & Co. v, A,.:rbuck!e Bros., 139 \ta, 
92, 123 S.E. 387, M A.L.R. 399 (1924); J. B. Golt Co. v. Elam, 138 Va. 124, 
127, 120 S.E. 857 (1924); Lawson v, Hobbs, 120 Va. 690, 693, 91 S.E. 750 (1917). 
If the seIJer is required to deliver the goods at de-t>tination, title passes under 
the UCC ''on tender" at destination, while Virginia has spoken of title passing 
"on delivery" at destination. Montauk Ice Cream Co. v. Daigger, 141 Va. 686, 
698, 126 S.E. 681 (1925). 
The UCC \Vonld change the result in Rountree v. Graham, 144 Va. 145, 148~50, 
131 S.E. 193 (1926). In this case, under an F.O.B. place of shipment term, the 
goods were delivered by the seller to the currier. The seller took an order bill 
of lading, granting the buyer a right of indpection, and with draft attached~ 
forwarded the documents for collection. On inspection the buyer found the 
goods to be dcfectiYe and re.fused to accept them. The Virginia court, saying 
t:hat passage of. title- is a question of the intention of the parties, found from 
the correspondence between the -parties that title ,vas not mtended to pas.s at 
the place of shipment. The UCC is clear that the reservation of a security 
interest in a bill of lading does not affect the ;,1assing of title1 the time and place 
of ti!:le passage being eon-trolled hy the UCC in the absence of an f".xplicit agree­
ment. Since there was no explicit agreement in this cruse, title would have 
passed at the place of shipment, contrary to the holding in the ease. 

ttnder both the UCC and Virginia Iaw where delivery is to be made, without 
moving the goods, by the delivery of o. document1 title passes at the time and 
place the document is delivered. Pleasants v. Pendleton, 27 Va.. (6 Rand.) 473, 
483~84 (1828). Where delivery of identified goods is to be made without moving 
the goods or delivery of documents1 title passes at the time and place of con­
tracting. 
The UCC would change the result in F. D. Cummer and Son Co. v. R. II. Hud­
son Co., 141 Va. 2711 283-84, 127 S.E. 171 (1925) (goods already in possession of 
the buyer). 

§ 2-402, Rights of Seller's Creditors Against Sold Goods. (1) Except 
as provided in subsections (2) and (3), rights of unsecured creditors of 
the seller with respect to goods which have been identified to a contract 
~or sale are subject to the buyer's rights to recover the goods under this 
Article ( §§ 2-502 and 2-716), 

(2) A creditor of the seller may treat a sale or an identification of 
goods to a contract for sale as void if as against him a retention of posses­
sion by the seller is fraudulent under any rule of law of the state where 
the goods are situated, except that retention of possession in good faith 
and current course of trade by a merchant-seller for a commercially rea­
sonable time after a sale or identification is not fraudulent. 
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(3) Nothing in this Article shall be deemed to impair the rights of 
creditors of the seller 

(a)· under the provisions of the Article on Secured Transactions 
(Article 9) ; or 

(b) where identification to the contract or delivery is made not in 
current course of trade but in satisfaction of or as security for a prt7 
existing claim for money, security or the like and is made under circum­
stances which under any rule of law of the state where the goods are 
situated would apart from this Article constitute the transaction a fraudu­
lent transfer or voidable preference. 

COlf)IE~T; Prior Uniform Statutory Provision: Subsection (2)~ 26, Uniform 
Sales Act; Subsections (1) and {3}-none. 

Changes: Rephrased. 

Purposes of Changes and Ne,v }latter: To avoid confusion on ordinary issues 
between current sellers and buyers and .issues in the field of :preference and 
hindrance by making it c!ear that: 

1. Local la\v on questions of hindrance of creditors i)y the seller's retention oi 
possession of the goods are ot.:.tside the seope of this .,..\.:rticle, but retention of 
possession in the cunent course o:f trade is iegitimate. T;:-ansactions whieh fall 
·within the 1o.\v's policy against improper preferences are reserved :from the pro~ 
tec"tion of this Artiele, 

2. The :retention of possession o:f the goods by a metchant seller fot a commer­
cially reas1n1able time after a Mlle or identification in current courSe is exempted 
from attack us fraudulent. Similarly, the provisions of subsection (3) have no 
application to identification or delivery made -in the current course of trade, as 
measured against general commercial understanding of what a "current" trans­
action is. 

Definitional Cross References: 
1'Contract for salen. § 2~106. 
"Creditor11

• § 1~201. 
"Good faith". § 2-103. 
HGoods." 3 2-105. 
·r~Ierchant11

• § 2-104. 
";)!oney''. § 1-201. 
"Reasonable time". 1-204.. 
uRights''. § 1-201. 
"Saie". § 2~106. 
0 Seller''. § 2-103. 

VIRGL'!IA ANNOTATIONS 

Pr!or Statutes: Code 1950, §! 11·1, 55-95, 55-96. 

Com{llent: § 2-402(2) provides an exception to the blanket statutory rule that a 
retention o! possession by a seller of goods sold is void against creditors unless 
a written bill of sale exists and has been properly recorded. Va. Code 1950, 
§§ 11-1. 55-95, 55-96. 

The UCC does not cover the situation presented in Drewry, Treasurer v. Baugh 
and Sons, Inc., 150 Va. 394) 403..05, 143 S.E. 113 (1928). in which the buyer, to 
whom title had passed, although the goods were in the possession of the seller 
for weighing to ascertain the price, took free of a tax Hen 1EYied against the 
seller. See also M'Kinley v, En..i;ell, 43 Va. {2 Gratt.) 333 (1845), involving a 
bulk sale in ,.vhich the seller was thereafter employed as an agent of th'!:! buyer. 

§ 2-403. Power to Transfer; Good Faith Purchase of Goods; "En· 
trusting''. (1) A purchaser of goods acquires all title which his trans­
feror bad or had power to tran.sfer axcept that a purchaser of a limited 
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interest acquires rights only to the extent of the interest purchased. A 
person with voidable title has power to transfer a good title to a good 
faith purchaser for value. When goods have been delivered under a trans­
action of purchase the purchaser has such power even though 

(a) the transferor was deceived as to the identity of the purchaser, or 

(b) the delivery was in exchange for a check which is later dis­
honored, or 

(c) it was agreed that the transaction was to be a "cash sale", or 

( d) the delivery was procured th.rough fraud punishable as larcenous 
under the criminal law. 

(2) Any entrusting of possession of goods to a merchant who deals 
in goods of that kind gives him power to transfer all rights of the entruster 
to a buyer in ordinary course of business. 

(3) "Entrusting" includes any delivery and any acquiescence in reten­
tion of possession regardless of any condition expressed between the par­
ties to the delivery or acquiescence and regardless of whether the procure­
ment of the entrusting or the possessor'a disposition of the goods have been 
such as to be larcenous under the criminal law. 

( 4) The rights of other purchasers of goods and of lien creditors are 
governed by the Articles on Secured Transactions (Article 9), Bulk Trans­
fers (Article 6) and Documents of Title (Article 7). 

COi\BIENT: Prior Uniform Statutory Provision: §§ 20 (4), 23, 24, 25, Uniform 
Sales Act; § 9, especially 9(2). Uniform Trust Re{'eipts Act~ § 9, Uniform Condi-
tional Sales Act. · 

Changes: Consolidated and re,.vritten. 

Purposes of Changes: To gather together a series of prior uni.form statutoey 
provisions and the ease-law thereunder and to ~tate a unified and simplified 
policy on good faith purchase of goods. 

1. The basic policy of our Ia,v allowing trnnsfer of such title as the transferor 
has is generally continued and expanded under subsection (1). In this respect 
the provisions of the section are applicable to a person taking by any form of 
"purehase,, as defined by this Act. I\Ioreover tile policy of this Act expressly 
providing for the application of supplementary general principles of law to sales 
transactions wherever appropriate joins with the present section to continue 
unimp.aired all rights acquired under the law of agency or of apparent ageney 
or ownership or other estoppel, whether based on statutory provisions or on ease 
law principles. The section also leaves unimpaired the powers given to selling 
factors under the earlier Factors Acts, In addition subsection (1) provides: 
specifically for the protection of the good faith purchaser for value ~n a number 
of specific situations which have been troublesome under prior law. 

On the other hand, the contract of purchase is of course Iinllted by its own 
terms as in a case of pledge for a limited amount or of sale of a fraetionai 
interest in goods. 

2. The many particular situations in which a buyer in ordinary course of busi­
ness from a dealer has been protected against res:en-ation of property or other 
hidden interest are gathered by subsections (2)-(4) into a single principle pro­
tecting persons who buy in ordinary course out of inventory. Consignors have 
no reason to complain, nor have lenders who hold a security interest in the 
inventory, .since the very purpose of goods in inventory is to be turned into cash 
by sale. 

The principle is extended in subsection (3) to_ fit v.•ith the abolition of the old 
law of '1 cash sale" by subsection (1) (c). It is ~lso freed from any technicalities 
depending on the extended law of larceny; such e.xteJJsion of the concept of 
theft to include trick, pa1·ticular types of fraud, an<l the like is for the purpose 
of helping conviction of the oil:e:i1der; it has no proper applieation to the long-
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· standing policy of civil protection of buyers from persons guilty of such trick 
or fraud. Fh1ally; the policy is extended~ -in the interest of simplicity and sense, 
to any entrusting by- a bailo:r; this is in consonance with the .e.x:plieit provisions 
of § 7 -205 on the powers of a ,varchouseman who is also in the business. of 
buying and selling fungible goods of t-he lc.nd he warehouses. As to entrustmg 
by a secured party, subsection (2) is limited by the more specific provisions 
of § 9-307{1), which deny protection to '.l pt:.rson buying farn1 products fro1n a 
person engaged in farming operations. 

3. The definition of "buyer in ordinary eou1"se of business" ($ l-201} is effe~tive 
here .and ureserves the essence of the health:," limitations engrafted by the case­
law on thC older statutes. The older loose eo:icept of good faith and wicie defini­
tion of vatne combined to cre::i.te appare.TJ.t good faith purchase1·s in many situa­
tions in which the result outraged common sense; the court's solution was to 
protect the original title especially by use of "cash sale" or of over~technical 
construction of the enabling clauses of the statutes. But such rulings th.en 
turned into lhnitations -0n the proper :->rote.ction -of buyers in the ordinary 
market. § 1-201(9) cuts down the category of buyer in ordinar:r course in such 
fashion as :o take care of tbe results of the cases, but with no price either in 
confusion or in injustice to proper dealings in the nonn.al n1arket. 

4. Except as pro\'ided in subsection (1). the rights of purchasers other than 
buyers in ordh1ary course are left to the .,\,rticles on S,:;eu:red Transactions, Docu­
ments of Title, and Bulk Sales. 

Cross References: 

Point 1: §§ 1-103 and 1-ZOL 
Point 2: §§ 1-201, 2-402, 7-205 and 9-307 (1). 
Points 3 and 4: §§ 1-102, 1-201, 2~104, 2-707 and .-utieles 61 1 :1.nd 9, 

Definitional Cross References: 

"Buye:r in ordinary course of business". § 1-201. 
"(',-0od faith". §§ 1-201 and Z-103. 
uGoods". § 2~105~ 
uPerson". § 1-201. 
"Purchaser", § 1-201. 
11Signed". § 1-201. 
"Term". § 1-201. 
'
1Va1ue". § 1-201, 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 6-558. 

Comment: By implication the UCC recognizes, as has Virginia Law, that a per­
son withou: title c.:tnnot transfer title: even though the buyer has paid vahze in 
good faith without notice of the lack of title. First :-.Iational Bank of W nynes­
boro v. Johnson. 183 Va. 227, 236, 31 S.E.2d 581 (1944). The rights of pur~ 
chasers under Virginia law has been determined on the basis of where utitle" to 
the goods has been located. tn Old Dom. Steamship Co. v. Burckhardt, 72 Va. 
(31 Grat.t.) 664, 6G8~69 (1879), the Supreme Court of A.ppeals said: "Tf ~he 
transaction was a sale which trans::ferred both title and possessionf although 
such title and possession ,vas obtained by false and fraudulent repree:~nta­
tions ... the goods cannot be reeovered from . , . the bona fide purchaser, who 
;,aid value for the1n without notice of such fraud . . . If, on the other h:tnd. 
there ,,·us no sale which, upon delivery, passed the title, but it was intended tO 
pass the bare possession only, then the sale ... could pass no tit1e ...• and 
(the. seUer] not hatlng parted with the title, could c!D.i1n the goods in the hands 
of whon1soe-v-er they ntight he found.') Oberdorfey Y. 2\leyer, 88 Va. 384, !386, 13 
S.E. 75{l (18H1), is to the snme c-ffeet. 

Under subsection 2-403(2} the entrusting of goods 00 a merchant gives hin1 p,:l\ve.r 
:o transfer oll rights of the entruster to a buyer in •Jrdinary .cou1·se of business, 
but the situation when the person entrusted with the goods is not·11: tnerehant does 
not seem to be covered by the UCC. See "\Villia.ms .-. Givenj 47 Va. (6 Gra.tt.) 268, 
270-77 (1849), 

The LCC leaves uni.".hanged the result in Peshine v. ~htcpperson, 58 Va. \1'1 Gr::itt.) 
472, 482 (l8137)r h1 \Vhlch 'the buyer ,vas denied g·.od. title wher~ he lu:id sur~ 
reptitlousiy. at niglrt. bought goods irom ::. clerk anci t~,!ried them a;v::iy in :::atis-
faction oi debts o,z~d to the buyer by ~he insuh~ent of the goods. Such a 
trans:iction would not be in good faith :t!tder the lwC:. '{IRGINI • ..\ },.N:N'O-
T~..\ TIO~S to UCC 1~201. 
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This section apparently leaves unchanged the result in Philip Greenberg, Inc. v. 
Dunville, 166 Va. 39S, 185 S.E. 892 (1936). In this case, Greenberg, through 
Dunville, as salesman for the Allied Company, bought some fLxtures on a con­
ditional sale contract, trading in his old fixtures. Under the contract, Greenberg 
was to ship the oid fixt-ares as soon as 'the new :fixtures were delivered. On 
delivery of the n~w fixtures, Greenberg eiaimed that they were defectiYe and 
refused to ship the old fixtures until an adjustment \vas made in his complaint. 
Dunville, there-upon, brought an action of detinue against Gl'eenberg for ::he 
old fixturBs, claiming that he had purchased them from the Allied Company. 
This purchase :resulted from the custom of the Allied Company of requiring 
their salesmen to accept as part payment for their services the traded-in equip­
ment at the urice allowed to the customer. The '\rirginia court allowed Dun­
ville to recovCr the old equipment from Greenberg, taking the ... '1.ew that title 
passed to the Allied Company on its delivery of the new fixtures to Greenberg, 
and thereafter Allied Company could sell the equipment, even though it was 
in the possession of a third _person and the bona fide character of the trans~ 
action had not been disproved. 

The question might be raised under the UCC as t-0 whether the transaction 
between Allied Company and its salesman 'lh-as a "sale," or for that matter 
whether it fits into any of the categories included under the 1.!(JC definition of a 
11purchase." See UCC 1-201(32). 

PART 5 

PERFO.RMANCE 

§ 2-501. Insurable Interest in Goods; Manner of Identification of 
Goods. (1) The buyer obtains a special property and an insurable interest 
in goods by identification of existing goods as goods to which the contract 
refers even though the goods so identified are non-conforming and he has 
an option to return or reject them. Such identification can be made at any 
time and in any manner explicitly agreed to by the parties. In the absence 
of explicit agreement identification occurs 

(a) when the contract is made if it is for the sale of goods already 
existing and identified; 

(b) if the contract is for the sale of future goods other than those 
described in paragraph (c), when goods are shipped. marked or otherwise 
designated by the seller as goods to which the contract refers; 

( c) when the crops are planted or otherwise become growing crops 
or the young are conceived if the contract is for the sale of unborn young 
to be born within twelve months after contracting or for the sale of crops 
to be harvested within twelve months or the next normal harvest season 
after contracting whichever is longer. 

(2) The seller retains an insurable interest in goods so long as title 
to or any security interest in the goods remains in him and where the iden­
tification is by the seller alone he may until default or insolvency or notifi­
cation to the buyer that the identification is final substitute other goods for 
those identified. 

(3) Nothing in this section impairs any insurable interest recognized 
under any other statute or rule of law. 

COMl'rlENT: Prjor Uniform Statutory Provision: See §§ 17 and 19, Uniform Sales 
~.\et, 

Purposes: 1. 'The present section deals \\1-ith the manner of identifying goods to 
the contract so that an insurable interest in the buyer and the rights set forth in 
the ne..x! section will accrue. Generally speaking, identification may be made in 
any manner "explicitly agreed to" by the parties. The rules of paragraphs (a), 
{h) and (c) apply only in the absence of such f<explicit agreement". 
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2. In the ordinary case identification of particular existing goods as goods to 
which the contract re!ers is unambiguous: and may occur in one of many ways. 
It is nossihle, however, for the identification to be tentative or contingent. In 
view ;f the limited effect given to identification by this _.\rticle, the general policy 
is to resolve all doubts in favor of identifieatio~ 

3. The provision of this section as to "explicit agreement" clariiles the present 
confusion in the lnw of sales which has arisen from the fact that under prior 
uniform legislation al1 rules of presumption with reference to the passing of 
title 01· to appropriation (which in turn depended upon identification} were re­
garded as subject to the contrary intention of the parties or of the :party appro­
priating. Such uncertainty is reduced to a minimum under this section by re~ 
quirin~· "explicit agreement" of the parties before the rules of paragraphs (a), 
{b) a1id (c) are displaced-as they would be by a term giving the buyer power 
to select the goods. i\.n "explicit" agre.e'!nent, howevert need not necessarily 
be found in the tern1s used in the particular transaction. Thus, where a usage 
of the trade has p:!'"eviously been m:ade explicit by reduction to a standard set of 
"rules and regulations11 currently incor!)orn:red by reference into the contraets of 
the par.!es, a relevant provision of those 1•rules and regulations" is "explicit" 
within the meaning of thts section. 

4. In view of the Unlited function of identification there is no reqWrement in 
this section that the goods be in deliverable state or that all of the seller's duti€a 
with respect to the processing of the goods be completed in order that identifica­
tion occur. For e..'<arnple, despite identification tbe risk of loss remains on the 
seller unde:r the risk of loss provisions until completion of his duties o.s to the 
goods ru1d all of his rer:e.edies remain dependent upon his not deiauiting unde1· the 
contract. 

5. t:ndiY:ded shares in an identified fungible hulk, such as grain in an elevator 
or oil in a storage tank, can be sold. The mere making of the contract with 
reference to an u11<livided ah.are in an identified fungible bulk- is enough under 
subsection (a) to effect an identification ii there is no explicit agreement other­
wise. The seller's duty, however, to segregate and deliver according to the con­
tract :is not affected by such an identifieation but is controlled by othe.r provisions 
of this Article. 
6, Identification of crops under paragraph (e) is made upon planting only if 
they are to be ha.:rvested within the year or v.'1.thin the next no1~a har\·t:-st season. 
The :phrase "next normal harvest seasonu fairly includes nursery stock raised 
for normally quick ''harv-est,'' but plainly excludes a "timber" crop to which the 
concept of a ha:rvest "se:1son1t is 1nn.ppUcable. 
Para_graph (c) is also applicable to a crop of wool or the young of animals to 
be born -within twelve rr.onths after contracting. The product of a !umbering, 
mining or fishing ope1·ation, though seasonal, is not within the concept o:f "grow­
!ng1\ Identification under a contract fot all or part of the output of such an 
ope1·atio11 can be effect"'d early in the ope.ration. 

Cross References: 
Point 1: § 2-502. 
Point 4: §§ 2-509, 2-510 and 2-703. 
Point 5: §§ 2-105, 2-308, 2-503 and 2-509. 
Point 6: §§ 2-105(1), 2-107(1) and 2-402. 

Definitional Cro.ss References: 
'\.\gre.ement". § 1-201. 
"Contract". § 1-201. 
"Contrnct for sale''. § 2-106. 
"Future goods''. § 2-105. 
"Goods". § 2-105. 
"Notification". § 1~201. 
"Party11

• § 1-201. 
"Saie''. § 2-106. 
"Se-cilrity interest11

, i 1~201. 
"Seller". § 2·103. 

Y!RGIXLI. ANNOTATIONS 

Prior Statutes: None. 

Comment: Both the UCC and Virginia law provide that identification, or appro­
priation as it i.s called in the Y"irgjnia eases, of existing g,:_10<ls to a contract may he 
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made at any time and in any manner expressly agreed upon by the parties. 
American Hide & Leather Co. v. Chalkley & Co., 101 Va. 458, 464, 44 S.E. 705 
(1903). The UCC, in the absence of express agreement, provides rules to be fol­
lowed in determining whether goods have been identified to a contract. While the 
Virginia cases speak in terms of the passage of title, the UCC states results 
,vithout reference to the location of title. 

The UCC is in accord with Ellis & r.'!eyers Lumber Co. v. Hubbard, 123 Va. 481, 
494-96, 96 S.E. 754 (1918), in which it \Yas held that delivery of lumber to the 
place agreed upon by the seller and buyer constituted an identification, although 
the buyer was still to inspect the lumber-testing, measuring, recounting, and 
accepting-and the seller was still to·, deliver the lumber to the shipping point. 
Similarly, Drewry, Treasurer v. Baugh and Sons, Inc., 150 Va. 394, 403-05, 143 S.E. 
713 (1928), held that there had been an identification of the goods to the contract 
and title had passed, although the goods \Vere still in possession of the seller, 
being ready for loading. See also Trigg Co. v. Bucyrus Co., 104 Va. 79, 83-84, 51 
S.E. 17 4 (1905), holding that there had been an appropriation of specific goods to 
a contract so that ownership passed to the vendee. 

In accord with this section, Broad Street Bank v. Baker Motor Vehicle Co., 119 Va. 
26, ,'31, 89 S.E. 110 (1916), recognized that the property in goods not ascertained 
by the contract does not pass until there has been an appropriation of specific 
goods to the contract. In this case a second buyer, who obtained a car, prevailed 
over a first buyer, "'Tho had ordered the car. 

Subsection 2-501(2) is consistent with Trigg Co. v. Bucyrus Co., 104 Va. 79, 85, 
51 S.E. 174 (1905), in recognizing that a seller may have an insurable interest 
in a chattel, even though title or ownership has passed to the buyer. 

§ 2-502. Buyer's Right to Goods on Seller's Insolvency. (1) Subject 
to subsection (2) and even though the goods have not been shipped a 
buyer who has paid a part or all of the price of goods in which he has :J. 
special property under the provisions of the immediately preceding section 
may on making and keeping good a tender of any unpaid portion of their 
price recover them from the seller if the seller becomes insolvent within 
ten days after receipt of the first installment on their price. 

(2) If the identification creating his special property has been made 
by the buyer he acquires the right to recover the goods only if they con­
form to the contract for sale. 

COl'r[)IENT: Prior Uniform Statutory Provision: Compare §§ 17, 18 and 19, Uni­
form Sales Act. 

Purposes: 1. This section gives an additional right to the buyer as a result of 
identification of the goods to the contract in the manner provided in § 2-501. The 
buyer is given a right to the goods on the seller's insolvency occurring within 
10 days after he receives the first installment on their price. 

2. The question of whether the huyer also acquires a security interest in identi­
fied goods and has rights to the goods when insolvency takes place after the ten­
day period provided in this section depends upon compliance with the provisions 
of the Article on Secured Transactions (Article. 9). 

3. Subsection (2) is included to preclude the possibility of unjust enrichment 
which exists if the buyer were permitted to recover goods even though they were 
greatly superior in quality or quantity to that called for by the contract for sale. 

Cross References: 

Point 1: §§ 1-201 and 2-702. 
P.:>int 2: Article 9. 

Definitional Cross References: 

"Buyer". § 2-103. 
"Conform". § 2-106. 
"Contract for sale". § 2-106. 
"Goods''. § 2-105. 
"Insolvent". § 1-201. 
'
1Right". § 1-201. 
"Seller". § 2-103. 
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VIRGL'UA ANNOTATIONS 

Prior Statutes: None. 

§ 2·503. Manner of Seller's Tender of Delivery. (l)Tender of delivery 
requires that the seller put and hold conforming goods at the buyer's dis­
position and give the buyer any notification reasonably necessary to enable 
him to take delivery. The manner, time and place for tender are determined 
by the agreement and this Article, and in particular 

(a) tender must be at a reasonable hour, and if it is of goods ther 
must be kept available for the period reasonably necessary to enable the 
buyer to take possession; but 

(b) unless otherwise agreed the buyer must furnish facilities reason­
ably suited to the receipt of the goods. 

(2) Where the case is within the next section respecting shipment 
:ender requires that the seller comply with its provisions. 

(3) Where the seller is required to deliver at a particular destination 
tender requires that he comply with subsection {1) and also in any appro­
priate case tender documents as described in subsections (4) and (5) of 
t11is section. 

( 4) Wnere goods are in the possession of a bailee and are to be 
delivered without being moved 

(a) tender requires that the seller either tender a negotiable docu­
ment of title covering such goods or procure acknowledgment by the 
bailee of the buyer's right to possession of the goods; but 

(b) tender to the buyer of a non-negotiable document of title or of 
a written direction to the bailee to deliver is sufficient tender unless the 
buyer seasonably objects, and receipt by the bailee of notification of the 
buyer's rights ft."l:es those rights as against the bailee and all third persons; 
but risk of loss of the goods and of any failure by the bailee to honor the 
non-negotiable document of title or to obey the direction remains on the 
seller until the buyer has had a reasonable time to present the document 
or direction, and a refusal by the bailee to honor the document or to obey 
the direction defeats the tender. 

(5) \Vhere the contract requires the seller to deliver documents 

(a) he must tender all such documents in correct form, except ;lll pro· 
vided in this Article with respect to bills of lading in a set (subsection (2 J 
of § 2-323); and 

(b) tender through customary banking channels is sufficient end dis­
honor of a draft accompanying the documents constitutes non-accs,ptance 
or rejection~ 

C01Il{ENT: Prior Uniform Statu~'r'Y Provision: See §§ 11, 19, 20, 43(3) .:rnd {4), · 
4t! and 51, Uniform Sales A.ct. 

Changes: The general policy of the a.hove sections is continued and supplemented 
but subsection {3) chan.~es the t11J.e oi prior section 19 (5) as to what constitutes 
a "destination" contract -and subsection (4) ineorporates a minor COIT(-'clion as 
to :er:der of de!ive:ry of goods in t.lii~ possession of a bailee.. 

Purposes of Changes: 1. Tue m::ijo:r g,enerai rules governing the manner Gf proper 
or d'J.e tender of delivery ;ire g'::tthe!-:ed in this sectio:n. The term ''tend\Cr" is used 
in this .-\.:rticL::: in hvo diffc~ent se!"...ses. In 0ne sense it: refe1·s to Hifue t-endtc:-" which 
con:en::ph:ite;; .:lTI l)ffer couplet:! ,.,·H:ih :c. p1·esent ahHity to fulr1!1 all !:he F'>nd.ltio11s 
res'::ing on thi'c ten<lerir.!"; J){U't;:.' at:id rnust be fr;l1owed hy actun! p~rfo1·m.ance if 



the other party sho,vs hhnself ready to proceed. Unless the context unmistakably 
indicates othe:n, ... ise this is the n1eaning of 0tender" in this Article and the occa­
sional addition of the word "due" is only for clarity and emphasis. At other times 
it is used to refer to an offer of goods or doeuments under a contract as U in 
fulfillment of its conditions even though there is a. defect when measured against 
the contract obligation. Used in either sensc1 however, "tender'1 connotes such 
performance by the tendering party as puts the other party in default if he fails 
to proceed in some manner. 
2. The seller1s general duty to tender and deliver is laid down in § 2~301 and 
more particularly in § 2~50'7. The seller's right to a receipt if he demands one 
and receipts are customary is govel'.P.ed by§ 1-205. Subsection (1) of the present 
section proceeds. to set forth two primary requirements of tender: first, that the 
seHer "put and hold conforming goods at the buyer's disposition" and, second, 
that he 11give the buyer any notice reasonably necessary to enable him to take 
delivery." 
In cases in which payment is due and demanded upon delivery the Hbuyer's dis~ 
position" is qualified by the seller's right to retain control of the goods until pay­
ment by the provision of this ~4..r':icle 011 delivery on condition. However, where 
the seller is demanding payment on delivery he must first allow the buyer to in­
spect the goods in order to avoid impairing his tender unless the contract for 
.sale is on C.I.F., C.O.D., cash against documents or similar terms negating the 
privilege of inspection before payment. 
In tne case of contracts invol1,ing dot,'Un1ents the seller can "put and hold con­
forming goods at the buyer's disposition" under subsection (1) Dy tendering­
documents which give the buyer complete control of the goods under the provi­
sions of i\..rticle 7 on due negotiation. 
3. l.Tnder paragraph (a) of subsection (1) usage of the trade and the cireum~ 
stances of the particular case determin(l what is a reasonable hour for tender 
and what constitutes a reasonable period of holding the goods available. 

4. The Duyer n1ust furnish reasonable facilities for the receipt of the goods ten~ 
dei~d by the seller under subsection (1), paxagraph (b), This obligation of the 
buyer is no part of the seller's tender. 
5. For the purposes of subsections (2) and (3) there is omitted from this Article 
the rule under prior uniform legislation that a term requiring the seller to pay 
the freight or cost of transportation to the buyer is equivalent to an agreement 
by the seller to deliver to the buyer or at an ngreed destinatioth This omission 
is with the specific intention of negating the rule, for under this Article the 
"shipment,, contract is regarded as the normal one and the "destination" contraet 
as the variant type. The seller is not obligated to deliver at a named destination 
and bear the concurrent risk of loss until arrival, unless he has sp(lcifically agreed 
so to deliver or the cotnmercial understanding of the terms used by the parties 
contemplates such delivery. 
(). Paragraph (a) of subsection (4) continues the rule of the prior uniform 
legislation as to ackno,vledgment b)'· t,he bailee. Paragraph (h) of subsection (4) 
adopts the rule that between the buyer an<l the seller the risk of loss remains 
on the seller during a perjod reasonable for securing acknowledgment of the 
transfer from the hailee1 tvhlle as against all other parties the buyer's rights are 
fixed as of the time the bailee receives notice of the transfer. 
7. Under subseetion (5) docun1ents are never "required" except ,vhere there is 
an express contract term or it is plainly implicit in the :peculiar circumstances 
of the case or in a usage of trade. Documents may, oi course. be 11authorized" 
;1lthough not required, but .such cases are not within the scope of this subsection, 
When documents are required1 there are three main requirements of this sub­
section: (1) ",.-\11": each required document is essential to a proper tender; {2) 
usuch"; the documents must De the ones actually required by the contra.ct in 
terms of source and substance; (3) "Correct fo:rm'•: all documents must be in 
correct form. 

When a prescribed document cannot be procured, a question of fact arises under 
the provision of this Article on substituted performance as to \Vhether the agreed 
manner of delivery is nc.tually commercially impracticrible and whether the sub~ 
stitute is commercially reasonable. 

Cross Refere11ces: 

Point 
Point 
Point 

2 §§ 1-205, 2-301, 2-,110, 2-507 
5 §§ 2-308, 2-310 and ~-509. 
7 § 2-614(1). 
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Specific matters involving tender a.re co'\"ered in many additional sections of this 
Article. See§§ l-205, 2-301, 2-306 t;o 2-319, 2-321(3), 2-504, 2-507(2), 2-511(1), 
2-513, 2-612 and 2-614. 

Definitional Croes References; 

"Agreement". § 1~201. 
"Bili of ladmg". § 1-201. 
"Buyer". § 2-103. 
11 Conforming". § 2-106. 
"Contract". § 1-201. 
unelivery". § 1-201. 
"Dishonor". § 3~508, 
"Document of title'1

• § 1-201-
"Dra:ft". § 3-104. 
''Goods". § 2-105. 
"Notification". § 1-201. 
"Reasonable time". § 1-204. 
"Receipt of goods". § 2~103. 
"Rights". § 1-201. 
useasonably1

'. § 1-204. 
"Seller'7 , § 2-103. 
"Written". § 1~201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: For a discussio~\f Philip Grt:enberg, Inc. v, Dunville, 166 \'"a, 398, 185 
S.E. 892 (1036), see VIRGINIA AKNOTATIOKS to UCC 2-40~. For comment 
with reference to subsection 2-503(2) see VIRGINIA ANNOTATIONS to t:CC 
2~504. 

Subsection 2-503(5)(a) is in accord with Sauls v. Thomas Andrevrs and Co., 163 
'llu. 407, 415, 17'5 S.E. 760 (1934;. \vhich pointed out that in order to Cllmplete the 
sale of un automobile it is essential for the seller to give the buy2r a pro-;;ier 
assignment of title, ar.d until this is done the contract is e."tecutory. 

§ 2-504. Shipment by Seller. Wliere the seller is required er author­
ized to send the goods to the buyer and the contract does not i,;quire him 
to de!iver them at a particular destination, then unless otherwise agreed 
he must 

(a) put the goods in the possession of such a carrier and make such 
a contract for their transportation as may be reasonable ha~ing regard 
to the nature of the goods and other circumstances of the case; and 

(b) obtain and promptly deliver or tender in due form any document 
necessary to enable the buyer to obtain possession of the goods or other­
wise required by the agreement or by usage of trade; and 

(c) promptly notify the buyer of the shlpment. 

Failure to notify the buyer under paragraph ( c) or to make a proper 
contract under paragraph (a) is a ground for rejection only if material 
delay or loss ensues. 

CO)f::MENT: Prior Uniform Statutory Provision: § 46 1 Uniform Sales -~-ct. 

Changes: Rewritten. 

Purposes of Changes: To continue the general policy of the prior Ulliform statu­
tory provision while inco.rpo:rati:,g e:ertnin modifications with respect to the re­
quirement tl'1at the contract with the carrier be marle expressly on behalf of the 
buyer and as to the 11ece.ssity -0i giving notice of !he- shipment to the- buyer, so 
that: 

1. The section is limited to "',:,hipment" contracts ~s contrasted with "destina­
tionu contrac::e or contracts for tlelhrer::; at th1: place v.~he:re the goods a:re located. 
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The general principles embodied in this section cover the special cases of F. 0. B. 
point of shipment contracts and C~ I. F, and C. & F. contracts. Under the }?re­
ceding section on manner of tender of delivery, due tender by the seller :requires 
that he comply with the requirements of this seetion in appropriate cases. 

2, The contract to be made with the carrier under paragraph ( a) must conform 
to all express terms of the agreement, subject to any substitution necessary be,, 
cause of failure of. agreed facilities as provided in the later provision on subs_t:i,,.. 
tuted performanee. However, under the policies of this Article on good fruth 
and commercial standards and on buyer's rights on improper delivery, the re... 
quirements of explicit provisions must be read in terms of their commercial and 
not their literal meaning. This policy is made express with respect to bills of 
lading in a set in the provision of this ~4..rticle on form of hills of lading required 
in overseas shinment. 

3. In the absence of agreemen~ the provision of this Article on options and co­
operation respecting performance gives the seller the choice of any reasonable 
carrier, routing and other arrangements. Whether or not the shipment is at the 
buyer's expense the seller must seP to any arrangements; reasonable in the cir­
cumstances, such as refrigeration, watering of live stock, protection against cold, 
the sending along of any necessary help1 selection of specialized cars and the 
like for paragraph (a) is intended to cover all necessary arrangements- whether 
made by contract with the carrier or otherwise. There is, however, a proper 
relaxation of such requirements jf the buyer is himself in a position to make the 
appropriate arrangements and the seiler gives him reasonable notice of the need 
to do so. It is an improper contract under paragraph {a) for the seller to agree 
with the carrier to a limited valuation below the true value and thus cut off the 
buyer1s opportunity to recover from the carrier in the event of loss, when the 
risk of shipment is placed on the buyer by his °'ntract with the seller. 

4. Both the language of paragraph (b) a.nd the nature of the situation it con­
cerns indicate that the requirement that the seller must obtain and deliver prompt.. 
ly to the buyer in due form any document necessary to enable him to obtain pos­
session of the goods is intended to cumulate with the other duties of the seller 
such as those covered in paragraph (a). 

In this connection, in the case of pool car shipments a delivery ord~r furnished 
by the seller on the pool car consignee, or on the carrier for delivery out of a 
larger quantity, sati1efies the requirements of paragraph (b) unless the contract 
requires some other form of document. 

5. T·his Article, unlike the prior uniform. statutory provision, makes it the seller's 
duty to notify the buyer of shipment in all eases. The consequences of his failure 
to do so, ho,vever; are limited in that the buye? may reject on this ground only 
where material delay or loss ensues. 

A standard and acceptable manner of notification in open credit shipments is the 
sending of an invoice and in the case of documentary contracts is the prompt 
forwarding of the documents as under paragraph (b) of this section. It ie also 
usual to send on a straight bill of lading but this is not necessary to the required 
notification. However. should .sueh a document prove necessary or convenient to 
the buyer, as in the case of loss and claim against the carrier; good faith would 
require the seller to irend it on :request. 

Frequently the agreement expressly requires prompt notification as by wire or 
cable. Such a term may be of the essence and the final clause of para.graph (c) 
does not prevent the parties from making this a particular ground for rejection. 
To have this vital and irreparable effect upon the seller's duties, such a term 
should be part of the "dickered" terms written in any "form/' or should otherwise 
be called seasonably and sharply to the seller's attention. 

6, GenerallyJ under the final sentence of the section, rejection by the buyer ia 
justit1ed only when the seller's derelict.ion as tO any of the requirements of this 
section in faet is followed by material delay or damage, It rests on the seller1a 
so fa:r as concerns matters not within the peculiar knowledge of the buyer, to 
establish that bis error has not been followed by events which justify rejection. 

Cross References: 

Point 1: §§ 2·319, 2-320 and 2-503(2). 
Point 2: §§ 1·203, 2-323(2), 2-601 and 2·614(1). 
Point 3: § l!-311(2). 
Point 5: § 1·203. 
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Definitional Cross Referenees: 

"Agreement". § 1-201. 
"Buyer11

• § 2-103. 
"Contract". § 1-201. 
''Delivery-1\ § 1-201. 
"Goods11

• § 2-105. 
0 Notifiesn. § 1 .. 201. 
"Seller''. § 2-103. 
"Send". § 1-201. 
uusage of trade". § 1-205. 

VIRGINIA ANNOTATIONS 

Prior Sta.tntes: None. 

Comment: This section is in accord with Aspegren & Co. v. Wallerstein Produce 
Co., 111 Va. 570, 69 S .. E. 957 (1911}; in which it. was held to be improper for the 
seller to enter into a private agreement with the carrier under which goods were 
not to go forward until the seller had heard that his draft had been paid. Since 
the last sentence of this section of the UCC -provides that the failure to make a 
proper contract with t:he carrier is not a ground for rejection unless material de­
lay or loss ensues, it is not entirely clear whether the UCC changes the :result in 
the }, .. spegren case. The contra.ct in this case called fol: December delivery. A bill 
of lading was taken from the carrier on December 26J hut there is no evidence to 
indicate whethe:r the delay ocea.sioned in the shipment by the private agreement 
made by the seller with the carrier was n1ateriai .or not. 

§ 2-505. Seller's Shipment Under Reservation. (1) Where the seller 
has identified goods to the contract by or before shipment: 

(a) his procurement of .a negotiable bill of lading to his own order 
or otherwise reserves in him a security interest in the goods. His procure­
ment of the bill to the order of a financing agency or of the buyer indicates 
in addition only the seller's expectation of transferring that interest to 
the person named. 

(b) a non-negotiable bill of lading to himself or his nominee reserves 
possession of the goods as security but except in .a case of conditional 
delivery (subsection (2) of § 2-507) a non-negotiable bill of lading naming 
the buyer as consignee reserves no security interest even though the seller 
retains possession of the bill of lading. 

(2) iVhen shipment by the seller with reservation of a security in­
terest is in violation of the contract for sale it constitutes an improper 
contract for transportation within the preceding section but impairs neither 
the rights given to the buyer by shiµment and identification of the goods 
to the contract nor the seller's powers as a holder of a negotiable document . .. 

COMl\fENT: Prior Uniform Statutory Provision:§ 20{2), (3). (4), Uniform Sales 
Act. 

Changes: Completely rephl"a$ed, -the "powers" of the parties in eases of reserva­
tion heing emphasized primarily rather than the 1'rightfulnes.s" of rese1...,ration. 

Purposes of Changes: To continue in general the policy of the prior uniform 
statutory provision with certain modifications of emphasis and language. so that: 

1. The security interest reserved to the seller under subsection (1) is restricted 
to securing payment or performance by the buyer and the seHer is strictly limited 
in his disposition and control of the goods as against the huyer and third parties. 
Under- this Article, the provision as to the passing of interest expressly ap.plies 
''despite any :reservation of security title" and also provides that the "rights. obli­
gations and remedies" of the parties are not altered by r.:he incidence o! title 
generally. The security interest. therefo:re, must be regarded as a means given 
to the seller to en:Eoree his rights against the buyer whleh is unaffected by and 
in tum does not affect the location of title generally. The rules set forth in sub­
section (1) are not to be altered by any apparent "contrary int1;nt" of the }Xt!i:fes as 
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to passing of title, since the rights and remedies of the parties to the contract of 
sale, as defined in this .<\.rticle, rest on the contract and its performance or breach 
and not on stereotyped presumptions as to the location of title. 

This Article does not attempt to regulate local procedure in regard to the effective 
maintenance of the seller's security interest when the action is in replevin by the 
buyer against the carrier. 
2. Every shipment of identified goods under a negotiable bill of lading reserves 
a security interest in the seller under subsection (1) paragraph (a). 

It is frequently convenient for the seller to make the bill of lading to the order 
of a nominee such as his agent at destination, the financing agency to which he 
expects to negotiate the document or the bank issuing a credit to him. In many 
instances, also, the buyer is made the order party. This Article does not dee.l 
directly with the question as to whether a bill of lading made out by the seller 
to the order of a nominee gi,es the carrier notice of any rights which the nominee 
may have so as to limit its freedom or obligation to honor the biH of lading in the 
hands of the seller as the original shipper if the expected negotiation fails. This 
is dealt with in the Article on Documents of Title (Article 7). 

3. A non-negotiable bill of lading taken to a party other than the buyer under 
subsection (1) paragraph (b) reserves possession of the goods as security in the 
seller but if he seeks to withhold the goods improperly the buyer can tender pay­
ment and recover them. 
4. In the case of a shipment by non-negotiable bill of lading taken to a buyer, the 
seller, under subsection (1) retains no security interest or possession as against 
the buyer and by the ship1nent he de facto loses control as against the carrier 
except where he rightfully and effectively stops delivery in transit. In cases in 
which the contract gives the seller the right to payment against delivery, the 
seller, by making an immediate demand for payment, can show that his delivery 
is conditional, but this does not prevent the buyer's power to transfer full title 
to a sub-buyer in ordinary course or other purchaser under § 2-403. 

5. Under subsection (2) an improper reservation by the seller which would con­
stitute a breach in no way impairs such of the buyer's rights as result from 
identification of the goods. The security title reserved by the seller under sub­
section (1) does not protect his holding of the document or the goods for the 
purpose of exacting more than is due him under the contract. 

Cross References: 

Point 1: § 1-201. 
Point 2: Article 7. 
Point 3: §§ 2-501(2) and 2-504. 
Point 4: §§ 2-403, 2-507(2) and 2-705. 
Point 5: §§ 2-310, 2-319(4), 2-320(4), 2-501 and 2-502 and Article 7. 

Definitional Cross References: 

"Bill of lading". § 1-201. 
uBuyer". § 2-103. 
uconsignee". § 7-102. 
"Contract". § 1-201. 
"Contract for sale". § 2-106. 
"Delivery". § 1-201. 
"Financing agency". § 2-104. 
"Goods". § 2-105. 
"Holder". § 1-201. 
"Person". § 1-201. 
"Security interest". § 1-201. 
HSeller''. § 2~103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: In accord with this section, Virginia has recognized in Birdsong and Co., 
Inc. v. American Peanut Corp., 149 Va. 755, 767, 141 S.E. 759 (1928), that the 
seller's taking a bill of lading to his own order is not determinative of who has 
title to the goods, although Virginia has indicated that this is strong evidence 
that the seller did not intend for title to pass to the buyer. For a discussion of 
Rountree v. Graham, 144 Va. 145, 148-50, 131 S.E. 193 (1926), see VIRGL'llA 
ANNOTATIONS to UCC 2-401. 
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§ 2-508. Cure by Seller of Improper Tender or Delivery; Replacement. 
(1) Where any tender or delivery by the seller is rejected because non­
conforming and the time for performance has not yet expired, the seller 
may seasonably notify the buyer of his intention to cure and may then 
within the contract time make a conforming delivery. 

(2) Where the buyer rejects a non-conforming tender which the seller 
had reasonable grounds to believe would be acceptable with or without 
money allowance the seller may if he seasonably notifies the buyer have a 
fui-ther reasonable time to substitute a conforming tender. 

COMME:N"T: Prior Uniform Statutory Pl:ovision: None. 

Purposes: 1. Subsection {1) permits a seller who has made a non-conforming 
tender in any case to make a. conforming deli;1ery within the contl'aet time upon 
seasonable notification to the buyer. It applies even where the seller has taken 
back the non-cor.:fo:rming goods and l'efunded the purchase price. He mu.y still 
make a good tender within the eontract period. The closer1 ho,\·ever, it is to the 
contract date, the greater is the necessity for e.."ttreme promptness on the seller's 
part in notifying of his intention to euret if such notifcation is to be "seasonable" 
under this subsection. 

The rule of this subseetion, moreover, is qualliied by its underlying reasons. Thus 
if, after contraeting for June delivery, a buyer later makes known to the selier 
his need for shipn1ent eariy in :he month and the seller ships accordingly, the 
"contract time" has been cut down by the supervening modification and the time 
fo:r cure of tender must be referred to this modified time term. 

2. Subsection {2) seeks to avoid injustice to the seller by l'eason of a surprise 
rejection by the buyer. Ho,veve:r. the seJle:r is not protected unless he had "rea­
sonable grounds to believe" that the tender would be acceptable. Such reasonable 
grounds can lie in 11rior course of dealing, course of performance or usage of 
trade as well in the particufar circumstances surrounding the making of the con~ 
tract. The seller is charged with commercial .knowledge of any factors in a. par­
ticular sales situation which :requirec him to comply strictly with bis obligations 
under the contract as, for example, strict conformity of documentB in an overseas 
shipment- or the sale of precision parts or chemicals fo:r use in manufacture . 
. Further, if the buyer gives notice either implicitly, as by a prior course of deal­
ing involving rigorous inspections, or expressly, as by the deliberate inclusion of 
a "no replacement'1 clause in the contract, the seller is to be held to rigid com .. 
pliance. If the clnuse appears in a "form11 contra.ct evidence that it is out of line 
with trade usage or the prior course of dealing and was not called to the seller~s 
attention may be sufficient to show that the seller had rea.sona.ble grounds to be----­
lieve that the tender would be acceptable. 

3. The words ('a further reasonable time to substitute a confornring tender'' are 
intended as words of limitation to p:roteet the buyer. Wbat is a ''reasonable 
time" depends upon the attending circumstances. Compare § 2-511 on the com~ 
parable case of a seller's .surprise demand for legal tender. 

4. Existing trade usages permitting variations without rejection but with price 
allowance enter into the agreement itself as contra~tuai limitations of remedy 
and are not covered by this seetion. 

C:ross References: 

Point 2: § 2-302. 
Point 3: § 2·611. 
Point 4: §§ 1-205 and 2-721. 

Definitional Cross References: 

{(Bu:rer''+ § 2-103. 
"Conforming", § 2~106. 
"Contract''. § 1-201. 
"1Ioney". § 1-201. 
"~otifies11

• § lw201. 
"Reasonable time", § 1~204. 
"Seasonably". § l-204. 
''Seller!). § 2-103. 
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VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Com1nent: Under Virginia law the seller would not ordinarily be permitted to cure 
an improper tender, but Fielding v. Robertson, 141 Va. 123, 131-82, 126 S.E. 231 
('.i.925) 1 recognized an exception when the seller has shipped the right quantity, 
but there has been a diminishment during transit. Then the buyer must notify 
the seller of the deficiency and give him a reasonable opportunity to make it good, 
at least if the tim.e of delivery has not passed, and the buyer has no right to re­
fuse flatly to accept a shipment because of a deficiency so caused. 

§ 2-509. Risk of Loss in the Absence of Breach. (1) Where the con­
tract ,·equires or authorizes the seller to ship the goods by carrier 

(a) if it does not require him to deliver them at a particular destina­
tion, the risk of loss passes to the buyer when the goods are duly delivered 
to the carrier even though the shipment is under reservation (§ 2-505) ; but 

(b) if it does require him to deliver them at a particular destination 
and the goods are there duly tendered while in the possession of the carrier, 
the risk of loss passes to the buyer when the goods are there duly so ten­
dered as to enable the buyer to tak~ delivery. 

{2) Where the goods are held by a bailee to be delivered without being 
moved, the risk of loss passes to the buyer 

(a) on his receipt of a negotiable document of title covering the 
goods; or 

(b) on acknowledgment by the bailee of the buyer's right to posses­
sion of the goods; or 

(c) after his receipt of a non-negotiable document of title or other 
written direction to deliver, as provided in subsection (4) (b) of § 2-503. 

(3) In any case not within subsection (1) or (2), the risk of Joss 
passes to the buyer on his receipt of the goods if the seller is a merchant; 
otherwise the risk passes to the buyer on tender of delivery. 

( 4) The provisions of this section are subject to contrary agreement 
of the parties and to the provisions of this Article on sale on approval 
(§ 2-327) and on effect of breach on risk of loss (§ 2-510). 

COi\IJIENT: Prior Uniform Statutory Provision: § 22, Uniform Sales Act. 

Changes: Revnitten, subsection (3) of this section modifying prior law. 

Purposes of (..1ianges: To make it clear that: 

1. The underlying theory of these sections on risk of loss is the adoption of the 
contractual· approach ratheJ> than an arbitrary shifting of the risk with the 
"property" in the goods. The scope of the present 5eetion1 therefore) is limited 
strlct:y to those cases where the.re has been no breach by the seller. Where for any 
reason his delivery or tender fails to coniorm to the contract, the present section 
does not apply and the situation is governed by the provisions on effect of breach 
on :risk of loss. 

2. The provisions of subsection (1) apply ,vhere the contract ''requires or au~ 
thorizesn shipment of the goods. This language is intended to be construed 
parallel to comparable language in the section on shipment by seller. In order 
that the goods be "duly delivered to the carrier" under :paragraph (a) a. contract 
must be entered into with the carrier which will satisfy the r~quirements of the 
section on shipment by the seller and the delivery must be made under circum .. 
stances which will enable the seller to take any further steps necesEary !o a due 
tender. The underlying reason of this subseetion does not require that the ship­
ment be made after contracting, but where, for example, the seller buys the goods 
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afloat and later diverts the shipment to the buyer, he must identify the goods 
to the contract before the risk of loss can pass. To tranafer the risk it is enough 
that a. proper shipment and a proper identification come to apply to the same 
goods although, aside from special agreement. the risk will not pass retroactively 
to the tin1e of shipment in such a case. 

3. Whether the contract involves delivery at the seller's p1aee of business or at 
the situs of the goods, a merchant seller cannot transfer risk of loss and it re­
mains upon him until actual receipt by the buyer, even though full payment has 
been made and 'the buyer has been notified that the goods are at his disposal. 
Protection is afforded him, in the event of breach by the buyer, under the next 
ireetion. 

The underlying theory of this rule is that a merchant who is to make physical 
deliYery at his own place continues meanwhile to control the goods and ean be 
expected to insure !l.is interest in them. The buyer, on the other hand, has no 
control of the goods and it is extremely unlikely that he will carry insurance on 
goods not yet in his possession. 

4. w·r:ere the agreen:ent provides -for delivery of the goods as between the buyer 
and seller without removal from the physical possession of a bailee, the provisions 
on manner of tender of delivery apply on the point of transfer of risk. Due 
deliYcr7 of a negotiable document of title covering the goods or a.clrno,vl-edgment 
by the bailee that he hoids for the buyer completes the- 11 de1ivery" a.nd passes the 
risk. 

5. The provisions of this section are made subject by subsection (4} to the "con­
trary agreement" of the parties. This language is intended as the equivalent of the 
phras;,: ·•unless othen'-"ise agreed" used more frequently throughout thl$ .Act. 
11Cont:ary11 is ~n no '-'3:J' used a:s a word of limitation and th-e buyer and seller are 
left free to readjust their rights and risks as declared by this section in any man~ 
ner ag1·eeable to them. Contrary agreement can also be found in the circum .. 
stances of the ease, a trade usage or practice, or a course of dealing or perform~ 
ance. 

Ctoss References: 

Point 1; 
Point 2: 

§ 2-510(1). 
§§ 2-503 and 2-504. 

Point 3: 
Point 4: 

§§ 2-104, 2-503 and 2-510. 
§ 2-503(4). 

Point 5: § 1-201. 

De.finitional Cross References: 

HAgre>3ment'\ § 1~201. 
"Buy.er". § 2-lOS. 
"Contract". § 1~201. 
"Delivery". § 1-201. 
unocwnent of title". § 1 ... 201. 
"Goods". § 2-105. 
''l\Ierehant". § 2-104. 
uParty". § 1-201. 
aReeeipt of goods". § 2-103. 
''Sale on approval't. § 2-326. 
"Seller". § 2-103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: Under the l:CC risk of loss has been divorced from the passage of title 
whereas under Virginia law the risk of loss follows title. These diffe:rent a;p­
proaches, though, usually lead to the same results, Under both t};,e UCC and Vir­
ginia law1 where the seHer is to ship the goods to the buyer F.0.B. the plal'!e of shiP­
m.ent, the risk of loss passes to the buyer when the goods are delivered to the ear .. 
rier. F. ~-'\. Rausch & Co. "~· Graham Manufacturing Corp .. 189 Va. 502) 506, 124 
S.E. 427. 126 S.E. 2 (1924): L. J. Upton & Co. v. n..eve, 123 Va. 241, 248. 96 S.E. 
277 (1918): Haxall, Brothers & Co., 56 Va. (15 Gratt.) 4:!4, 440-54 (1859). 

Under both the t~cc and Virginia law the risk of loss remains with the seller 
while he still has possession of the goods. with something to do i.n order to put the 
goods in a deliverable star:~, or to ascertain the price, as by enumeration, measure­
ment, or weighing. Thus in Di."Con v. Niyers & Co .. 48 Va. f7 Gra.tt.) 240, 243-45 
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(1851), the risk of loss from fire was on the seller where tobaeeo stems in hogs­
heads had been put aside for the buyer, but they had not yet been marked or 
weighed. 
The decision in Haxalt Brothers & Co. v. Barbour, unreported but noted 56 Va. 
(15 Grat!.) 464, 455 (1851), i• in accord with UCC 2-509(2) in holding that risk 
of loss ha,3 passed to the buyer where goods are in the possession of a bailee and 
the seller has given the buyer a delivery order, which the bailee has ackno,vl­
edge.i Similarly, the UCC is in accord with Pleasants v. Pendleton, 27 Va. 
(6 Rand.) 473, 483, 502 (1828), holding that risk of loss had passed to the buyer, 
the seller having given the buyer a delivery order on the bailee in possession. 
While the lJCC does not expressly cover the point, it would seem that the fact 
that the bailee, a ,varehouseman, in this case had to separate 119 barrels out of 123 
barrels of flour would not prevent the risk of loss from passing. 

§ 2·510. Effeet of Breach on Risk of Loss. (1) Where a tender or 
delivery of goods so fails to conform to the contract as to give a right of 
rejection the risk of their loss remains on the seller until cure or acceptance. 

(2) Where the buyer rightfully revokes acceptance he may to the 
extent of any deficiency in his effective insurance coverage treat the risk 
of loss as having rested on the seller from the beginning. 

(3) Where the buyer as to conforming goods already identified to 
the contract for sale repudiates or is otherwise in breach before risk of 
their loss has passed to him, the seller may to the extent of any deficiency 
in his effective insurance coverage treat the risk of loss -as resting on the 
buyer for a commercially reasonable time. 

COM.:."\fENT: Prior Uniform Statutory Provision: None. 

Purposes: To make clear that: 
1. Under subsection (1) the seller by his individual a~tion cannot shift the risk 
of loss to the buyer unless his action conforms wit.ti all tbe conditions resting on 
hitn under the contract. 
2. The "cure" of defective tenders contemplated by subsection (1) applies only 
to those situations in which the seller makes changes in goods already tendered, 
such as repair, partial substitution, sort!ng out from an improper mixture and the 
like since "cure" by repossession and new tender has no effect on the risk of loss 
of the goods originally tendered. The seller's privilege of cure does not shi£t the 
risk, however, until the cure is completed. 

Where defective documents are involved a cure of the defect by the seller or a 
waiver of the defects by the buyer will operate to shift the risk under this section. 
However, i:f the goods have been destroyed prior to the cure or the buyer is un­
aware of their destruction at the time he waives the defect in the documents, the 
risk of the loss must still be borne by the seller, for the risk shifts only at the 
time of cure, waiver of documentary defects or acceptance of the goods. 

3. In cases where there has been a breach of the contract, if the one in control 
of the goods is the aggrieved party, whatever loss or daruage may prove to be 
uncovered by his insurance falls upon the contract breaker under subsections (2) 
and (3) rather than upon him. The word He-ffective" as applied to insurance 
coverage in those subsections is used to meet the case of supervening insolvency 
of the insure1·. The ''deficiency'' referred to in the text means such de:ficiency in 
the insurance coverage as exists without subrogation. This section merely dis­
tributes the risk of loss as stated and is not intended to be disturbed by any 
subrogation of an insurer. 

Cross Reference: 

§ 2-509. 

Definitional Cross References: 

"Buyer". § 2·103. 
"Conform". § 2-106. 
''Contract for sale"~ § 2-106. 
"Goods". § 2-106. 
"Seller". § 2-103. 
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VIRGINIA ANNOTATIONS 

Prior Statut~: None. 

§ 2·511. Tender of Payment by Buyer; Payment by Check. (1) Un­
less otherwise agreed tender of payment is a condition to the seller's duty 
to tender and complete any delivery. 

(2) Tender of payment is sufficient when made by any means or in 
any manner current in the ordi=·y course of business unless the seller 
demands payment in legal tender and gives any extension of time reason­
ably necessary to procure it. 

(3) Subject to the provisions of this Act on the effect of an instru­
ment on an obligation (§ 3-802), payment by check is conditional and is 
defeated as between the parties by dishonor of the check on due present­
ment. 

COM:&IENT: Prior C"niform Statutory Provision: § 4.2, Uniform Sales Aet. 

Changes: Rewritten by this section and § 2-507. 

Purposes l)f Changes! 1. The requirem€nt of payment against delivery in subsec­
tion (1) is applicable to non~commercial sales generally and to ordinary sales at 
retail although it has no application to the great body of commercial co::1.tracts 
which carry credit terms. Subsection (1) applies also to documentary contracts 
in general and to contracts which look to shipment by the seller but contain no 
term on time and manner of payment, in whieh situations the payment may, in 
proper caset be demanded against delivery of appropriate documents. 

In the case o£ specific transactions such a.s C.O.D. sales or agreements providing 
for payment against documents, the provisions of this subsecti.on must be con­
sidered in conjunction with the special sections of the Article dealing with such 
terms. The provision that tender of payment is a condition to the seller's duty 
to tender and complete ''any delivery" integrates this section with the language 
and policy of the section on delivery lJ1 several lots which call for separate pay­
n:ent. Finally, attention should be directed to the provision on right to adequate 
assurance of performance which recog:tlzes1 even before the time for tender, an 
obligation on the buyer not to impair the seller's e.xpectation of receiving pay­
ment ili due course. 

2. Unless there is agreement otherwise the concurrenee of the conditions as to 
tender of payment and tender of delivery requires their performance at a single 
plaee or time. This Article determines that plaee and time by determining in 
various other sections the place and time for tender of delivery under various 
circumstances and in particular types of transactions. The sectiona dealing with 
time and place of delivery together with the section on right to inspection of 
goods answer the subsidiary question as to when payment may be demanded before 
inspection by the buyer. 

3. The essence of the principle involved in subsection (2) is avoidance of com­
mercial surprise at the time of performance. The section on substituted per­
formance covers the peculiar case in which legal tender is not available to -:he 
commercial community. 

4. Subsection (3) is concerned with tbe rights a.nd i)bligations as heb.veen the 
pa..-rties to a sales transaction when payment is madi? by check. This Arti<:le recog­
nizes that the taking of a seemingly solvent party's check is commercially normal 
and proper and, if due diligence is exercised in collection, is not to be penalized 
in any way. The conditional character of the payment under this section refers 
only to the effect of the trn.nsaetion aas between the parties" thereto and does 
not purport to <:ut into the law of "absolute" and "conditional" payment as applied 
to such other problems a:S the discharge of sureties c_;,; the responsibilities of a 
drawee bank whlch ls at the same time an agent f:::r :~'Jllection. 

The :;;,hrase '"by checka ineludes not only the buyer's 0wn but any check which 
does not effect a dischargs under .1Uticle 3 (§ 3~80:!L Similarly the reason oi 
this subsection should apply and the same result should be r@.ached where the 
buyer "pays•t by sight draft on a commercial firn.1 whieh is :financing him. 
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5. Under subsection (3) payment by check is defeated if it is not honored upon 
due presentment. This corresponds to the provisions of article on Commercial 
Paper. ( § 3-802). But if the seller procures certi:fi.cation of the check instead of 
cashing it, the buyer is discharged. (§ 3-411). 

6. Where the instrument offered by the buyer is not a payment but a credit in­
strument such as a note or a check postdated by even one day, the seller's ac­
ceptance of the instrument insofar as third parties are concerned, amounts to a 
delivery on credit and his remedies are set forth in the section on buyer1s insol­
vency. As between the buyer and the seller, however, the matter turns on the 
present subsection and the section on conditional delivery and subsequent dishonor 
of the instrument gives the seller rights on it as well as for breach of the con­
tract for sale. 

Cross References: 

Point 1: §§ 2-307, 2-310, 2-320, 2-325, 2-503, 2-513 and 2-609. 
Point 2: §§ 2-307, 2-310, 2-319, 2-322, 2-603, 2-504 and 2-513. 
Point 3: § 2-614. 
Point 5: Article 3, esp. §§ 3-802 and 3-411. 
Point 6: §§ 2-507, 2-702, and Article 3. 

Definitional Cross References: 

'
1Buyer". § 2-103. 
"Check". § 3-104. 
11 Dishonor". § 3-508. 
"Party". § 1-201. 
"Reasonable time". § 1-204. 
"Seller". § 2-103. 

VIRGINL-\ ANNOTATIONS 

Prior Statutes: None. 

Comment: This section is in accord with Blenner v. Vim Motor Truck Co., 136 Va. 
189, 203-04, 117 S.E. 834 (1923), in which it was held that the seller was in de­
fault when he refused to deliver a bill of lading against tender of payment. When 
UCC 2-507 and 2-511 are considered together, it would appear that the UCC re­
quires the buyer to do the first act, that is, tender payment. Virginia has indicated 
that contracts for sale are mutual contracts and it is "uncertain which party is 
to do the first act." Ragland & Co. v. Butler, 59 Va. (18 Gratt.) 323, 334 (1868). 

§ 2-512. Payment by Buyer Before Inspection. (1) Where the contract 
requires payment before inspection non-conformity of the goods does not 
excuse the buyer from so making payment unless 

(a) the non-conformity appears without inspection; or 

(b) despite tender of the required documents the circumstances would 
justify injunction against honor under the provisions of this Act (§ 5-114). 

(2) Payment pursuant to subsection (1) does not constitute an ac­
ceptance of goods or impair the buyer's right to inspect or any of his 
remedies. 

COMMENT: Prior Uniform Statutory' Provision: None, but see §§ 47 and 49, Uni­
form Sales Act. 

Purposes: 1. Subsection (1) of the present section recognizes that the essence 
of a contract providing for payment before inspection is the intention of the 
parties to shift to the buyer the risks which would usually rest upon the seller. 
The basic nature of the transaction is thus preserved and the buyer is in most 
cases required to pay first and litigate as to any defects later. 

2. 44 Jnspection" under this section is an inspection in a manner reasonable for 
detecting defects in goods whose surface appearance is satisfactory. 

3. Clause (a) of this subsection states an exception to the general rule based on 
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common sense and normal commercial :practice. The apparent non~conformity 
refer.red to is one which is evident in the mere process of taking delivery. 

4. Clause (b) is concerned with contracts for payment against documents and 
incorporates the general clarification and modification of the ease law contained 
in the section on excuse of a financing ageney. § 5-114. 

5. Subsection (2) makes explicit the general policy of the Uniform Sales Act 
that the payment required befo::::e inspection in no way impairs the buyer's reme­
dies or rights in the event of a default by the sellet. The remedies preserved to 
the- buyer are all of bis remedies, which include as a matter of reason the reme­
dy for total non~delivery after payment in advance. 

The provision on performance or acce-ptance under :reservation of rights does 
not apply to the situations contemplated be:re in which payment is made in due 
course under the contract and the buyer need not pay "under protest" or tbe like 
in orde:r to preserve his rights as to defects dlseovered upon inspection. 

6. This section applies to cases in which the contract requires payment before 
inspection either by the express agreement of the parties or by reason of the 
effect in law of that contract. The present section must therefore be considered 
in conjunction wlth the provision on right to inspection of goods wbieh sets forth 
the instances in which the buyer is not entitled to inspeetion before payment. 

Cross References: 

Point 4: Article 5. 
Point 5: § 1·207. 
Point 6: § 2-513(3). 

Definitional Cross References: 

"Buyer". § 2-103. 
"Conform". § 2~106. 
"Contract''. § 1-201~ 
,iFinancing agency1

'. § 2-104. 
''Goodsjj. § 2-105. 
"Remedy". § 1-201. 
"Rights". § 1-201. 

VIBGIN1A ANNOTATIONS 

Prior Statutes: None. 

§ 2-513. Buyer's Right to Inspection of Goods. (1) Unless otherwise 
agreed and subject to subsection (3), where goods are tendered or delivered 
or identified to the contract for sale, the buyer has a right before payment 
or acceptance to inspect them at any reasonable place and time and in any 
reasonable manner. \Vhen the seller is required or authorized to send the 
goods to the buyer, the inspection may be after their arrival. 

(2) Expenses of inspection must be borne by the buyer but may be 
recovered from the seller if the goods do not conform and are rejected. 

(3) Unless otherwise agreed and subject to the provisions of this 
Article on C.I.F. contracts (subsection (3) of § 2-321), the buyer is not 
entitled to inspect the goods before payment of the price when the con­
tract provides 

(a) for delivery "C.O.D." or on other like terms; or 

(b) for payment against documents of title, except where such pay­
ment is due only after the goods are to become available for inspection. 

( 4) A place or method of inspection fixed by the parties is presumed 
to be exelasive but unless otherwise expressly agreed it does not postpone 
identification or shift the place for delivery or for passing the risk of loss. 
If compliance becomes impossible, inspection shall be as provided in thls 
section unless the plaee or method fi.,ed was clearly intended as an in­
dispensable condition failure of whicl1 avoids the contract. 
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COMMENT: Prior Uniform Statutory Provision: § 47(2), (3), Uni:form Ssles Act. 

Changes: Rewritten, Subsections {2) and (8) being new. 

Purposes of Changes and New ~atter: To eorrespond in substance with the prior 
uniform statutory provision and to incorporate in addition some of the results: 
of the better c.ru.;e law so that: 

:i.. The buyer is entitled to inspect goods as provided in subsection (1) unless it 
has been otherwise agreed by the parties, The phrase "unless otherwise agreedn 
is intended principally to cover such situations as those outlined in subsection.a 
(3) and (4) and those in which the agreement of the parties negates inspection 
SefDre tender of delivery. However, no agreement by the parties can displace 
the entire right of inspection e..xcept where the contract is simply for the sale 
of "this thing." Even in a sale of boxed goods "as is" inspection is a right of 
the buyer, since if the boxes prove to contain some other merchandise altogether 
the p:rice can be recovered back; nor do the limitations of the provision on eff'eet 
of. acceptance apply in such a case. 

2. The buyer's right o.f ins:pection is available to him upon tender, delivery or 
appropriation of the goods with notice to hi:m. Since inspection is available to 
him on tender, where payment is due against delivery he may1 unless othel'Wise 
agreed, make his inspection before payment of the price. It is also available 
to him after receipt of the goods and so may be postponed a:ft£r .receipt for a 
reasonable time. Failure to inspeet before payment does not impair the right 
to inspect aiter receipt of the goods unless the case falls within subsection (4) 
on agreed and exclusive inspection provisions. The right to inspect goods which 
have been appropriated with notice to the buyer holds whether or not the sale 
was by sample. 

3. The buyer may exercise his right of inspection at any reasonable time or pl~ 
and in any reasonable manner. lt is not necessary that he select the most app:ro~ 
priate time, place or manner to inspect or that his selection be the customary 
one in the trade or loea.lity. A.ny reasonable time, place or manner is available 
to him and the reasonableness will be determined by trade usages, past practices 
between the parties and the other circumstances of the ease. 

The last sentence of subsection (1) tttakes it clear that the place af arrival of 
shipped goods is a reasonable place for their inspection. 

4. Expenses of an inspection made to satisfy the buyer of the seller's performance 
must be assumed by the buyer in the first instance, Since the rule pro,,-ides mere~ 
ly for .an allocation of e-xpense there is no policy to prevent the parties from pro~ 
viding otherwise in the agreement. Where the buyer would normally bear the 
expenses of the inspection but the goods are rightly :rejected because of what 
the inspection reveals1 de:monstrable and reasonable costs of the inspection are 
part of his incidental damage caused by the seller's breoc,h. 

5. In the case of payment against documents, subsee':ion (3) requires payment 
before inspection, since shipping documents again.".t which payment is to be made 
will commonly arrive and be tendered while the goods are still in transit. This 
Artiele recognizes no exception in any _peculiar case in which the goods happen 
to arrive before the documents. However, where by the agreement payment 
is to await the anival of the goods, inspection before payment becomes proper 
since the goods are then «available fpr inspection," 

\Vhere by the agreement the docutttents are to be held until arri1rnl the buyer is 
entitled to inspect before payment since the goods are then ••available for in~ 
s;pection'1• Proof of usage is not necessary to establish this right, but :if iru;pec~ 
tion before payment is disputed the contrary must be established by usage or 
by an explicit contract term to that effect. 

For the same reason, that the goods are available for inspection, a term calling 
for payment against storage docmnents or a delivery order does not normally 
bar the buyer1s .right to inspection before payment under subsection (3}{b)* 1~his 
result is reinforced by the buyers right under subsection (1) to inspect goods 
vthich have been appropriated with notice to hi:m.. 

6. U nde:r subsection ( 4) an agreed place or method of inspection is generally 
held to be intended as exclusive. HoweYer, wher.e compliance with sueh .an agreed 
inspection term becomes impossible, the question is basically one of intention. 
If the parlies clearly intend that the method of inspection named is to be a. 
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neCessary condition-without which the entire deal is to fail, the contract is at an 
end if that method becomes impossible. On the other hand, if the parties merely 
seek to indieate a convenient and :reliable method but do not intend to give up 
the deal in the event of its failure, any reasonable method of inspection may be 
substituted under this Article. 

Since the purpose of an agreed place of inspection is only to make sure at that 
point whether or not the goods will be thrown back, the "exciusiven feature of 
the named place is satisfied under this ~-\rticle if the buyers failure to inspect 
thel'e is held to he a.n aecepta.nca with the kn01i\e·ledge of such defects as inspec­
tion would have revealed within the section on waiver of buyer1s objections by 
failure to pa:rticularize. Re.vocation of the accept.a.nee is limited to the sit'..iations 
stated in the section pertaining to that subject. The reasonable time within 
which to give notice of defects within the section on notice of breach begins to 
run from the point of the "acceptance." 

7. Clauses on time of inspection are commonly clauses which limit the time in 
which the buyer must inspect and give notice ,Jf defects. Such clauses are there .. 
fore governed by the section of this Article which requires that such a time 
limitation must be reasonable. 

8. Inspection under this Article is not to be regarded as a "condition precedent 
to the passing of title" so that risk until ins:nection remains on the seller. Under 
subsection ( 4) such an approach cannot be SOstained. Issues between the buyer 
and seller are settled in this .A:rticle almost wholly by special I}rovisions and not 
by the technical determination of the locus of the title. Thus .iinspection as a 
condition to the passing of title" becomes ::i concept almost without meaning. 
However, in peculiar circumstances inspection n1a.y a till have some of the conse­
quences hitherto sought and obtained under that concept. 

9. rrinspei:tion" under this section has to do with the buyer's eheek-up on whether 
the seHer's performance ls in accordance with a contra.ct previously made and is 
not to he confused with the ''examination° of the goods or of a sample or model 
of them at the time of contracting whieh may affect the waTranties involved in 
the contract. 

Cro..-;s References: 

Generally: §§ 2-310(b), 2-321(3) and 2--606(1) (b). 
Point 1: 12-607. 
Point 2: § 2-501 and 2-502. 
Point 4: 2-715. 
Point 5: 12-321 (3). 
Point 6: § 2-606 to 2-608. 
Point 7: 1-204. 
Point 8: omment to § 2.-401. 
Point 9: § 2-316(2) (b). 

Definitional Cross References: 

''Buyer". § 2-103. 
"Conform". § 2-106. 
((Contract''. § 1-201. 
r.contract for sale". § 2,,106. 
"Document of title1

'. § 1-201. 
uGoods". § 2-105. 
-'Party". § 1-201. 
"Presumed". ~ 1-20L 
"Reasonable time". § 1-204. 
"Rights". § 1·201. 
"SeHern. § 2~103. 
"Send". § 1·201. 
''Termn. § 1-201.. 

VIRGINIA .-L'{NOTATIONS 

Prior Statutes: None. 

Comment; This section is in accord with RoSi=nbaum Hardware Co. v. Paxton 
Lumber Co., 124 Va. 346, 363-55, 9'i' S.E. 784 (1919), in giving the buyer o right of 
inspe,ction after arrival of goods which the seller ~s required or authorized to 
send to the buyer. 
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§ 2-514. When Documents Deliverable on Acceptance; When on Pay­
ment. Unless otherwise agreed documents against which a draft is drawn 
are to be delivered to the drawee on acceptance of the draft if it is payable 
more than three days after presentment; otherwise, only on payment. 

COMMENT: Prior Uniform Statuto:ry Provision: § 41, Uniiorni Bills of La.ding 
Act. 

Changes: Rewritten. 

Purposes of Changes: To make the provision one ot general application so that: 
1. It covers any document against which a draft may be drawn, whatever may 
Oe the form oi the document, and applies to interpret the action of a. seller or 
consignor insofar as it may affect the rights and duties of any buyer, consignee 
or financing agency eoneerned with the paper. Supplementary or corresponding 
provisions are found in §§ 4-508 and 6·112. 

2, An '1arrival" draft is a sight draft within the purpose of this section. 

Cross References: 

Point 1: See §§ 2·502, 2·605(2), 2-507(2), 2-612, 2-513, 2-607 concerning pro· 
tection of rights of buyer and seller, and 4-503 and 5-112 on delivery of do..,,u~ 
ments. 

Definitional Cross References: 

,-•neli'1ery1'. § 1-201. 
"Draft". § 3·104, 

VIRGINIA ANNOTATIONS 

Prior Statutes: ~one. 

§ 2-515. Preserving Evidence of Goods in Dispute.. In furtherance of 
the adjustment of any claim or dispute 

(a) either party on reasonable notification to the other and for the 
purpose of ascertaining the facts and preserving evidence has the right to 
inspect, test and sample the goods including such of them as may be in 
the possession or control of the other; and 

(b) the parties may agree to a third party inspection or survey to 
determine the conformity or condition of the goods and may agree that 
the findings shall be binding upon them in anv subsequent litigation or 
adjustment. ' 

COMM&~: Prior Uniform Statutory Provision: None. 

Purposes: 1. To meet certain serious problems which arise when there iS a dis­
pute as to the quality of the goods and thereby :perhaps to aid the parties in 
rea.clring a settlement, and to further the use of devices which will promote eer­
tain ty as to the condition of the goods, or at least aid in preserving evidence al. 
their condition. 

2. Under paragraph (a), to afford either party an opportunity for preserving 
evidence, whether or not agreement has been reache<L and thereby to -reduce un­
certainty :in any litigation and, :in turn perhaps, to promote agreement., 
Paragraph (a) does not conflict with the provisions on the seller's right to resell 
rejected goods or the buyer1s similar right. Apparent conflict be.tween these 
provisions which will be suggested in certain circumstances is to be resolved by 
requiring prompt action by the parties. Nor does paraoamph (a) imp,iir the 
effect of a term for payment before inspection. Short of such defeets as amount 
to fraud or substantial failure of consideration, non-conformity is neither an 
excuse nor a defense to an action for non-acceptance o:.f documents. Normally 
therefore, until the buyer has made payn1en~ inspee-ted and rejected the goods: 
there is no occasion or use for the rights under paragraph {a). 
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3, Under paragraph (b), to provide :for third party inspection upon the agree~ 
ment of the parties" thereby opening tbe doot to amicable adjustments based upon 
the findings of such third parties. 

The use of the phrase Hconforrnity or eondition" makes it clear that the parties' 
agreement may range from a complete settlement of all aspects of the dispute 
by a third party to the use of a. third party 1nerely to determjne and record the 
condition of the goods so that they can be resold or used to reduce the stake 
in controversy. "Conformity'\ at one end of tbe scale oi possible issues, includes 
the whole question of interpretntion of the agreement and its legal effect, the 
state of the goods in regard to quality and condition, whether any defects are 
due to factors wbieh operate at the risk of the buyer? and the degree of non-con­
formity where that may be material ucondition", at the other end of the i,cale, 
includes nothing but the degree of damage or deterioration whleh the goods 
show. Paragraph (b) is intended to reach any point in the gamut which the 
parties may agree upon. 

The princip1e of the section on reservation of rights reiniorces this _paragraph in 
simplifying such adjustments as the parties wish to make in partial settlement 
while :r-eser\-'lng their rights as to any further points. Paragraph (b) also suggests 
the use of arbitration, where desired, of any points left open, but nothing in this 
section is intended to repeal or amend any statute gove:rning arbitration. Where 
any question arises as to the extent of the partieif agteement under the para­
graph, the pre.sum.ption should be that it was meant to extend only to the rel.a .. 
tion between the contract description and the goods as delivered, since that is what 
a. craftsman in the trade would normally be e-'tpected to report upon. Finally, 
a written and authenticated report of inspection or tests by a third party, whether 
or not sampling has been practicable, is entitled to be admitted as evidence under 
this Act, for it is a third party document. 

Cross References: 

Point 2: §§ 2-513(3), 2-706 and 2-711(2) and Article 5. 
Point 3: §§ 1-202 and 1-20'!. 

Definitional Cross References: 
1'Conform". § 2-106. 
"Goods'\ § 2¥106. 
~

1Notiftcation". § 1-201. 
"Party". § 1-201. 

V1RGINLI. ANNOTATIONS 

Prior Statutes; None~ 

PART 6 

BREACH, REPUDIATION AND EXCUSE 

§ 2-601. Buyer's Rights on Improper Delivery. Subject to the pro­
visions of this Article on breach in installment contracts ( § 2-612) and 
unless otherwise agreed under the sections on contractual limitations of 
remedy (§§ 2-718 and 2-719), if the goods or the tender of delivery fail in 
any respect to conform to the contract, the buyer may 

(a) reject the whole; or 

(b) accept the whole; or 

(c) accept any commercial unit or units and reject the rest. 
COMMENT: Prior Unilurm Statutory Provision: No one general equivalent pro~ 
vision but numerous provisions, dealing with situations of non-conformity where 
buyer may accept or rejeet, including §§ 11, 44 and 69(1), Uniform Sales Act. 

Changes: Partial acceptance in good faith is recognized and the buyer's reme .. 
dies on the contract for breach of warranty and the like? where the buyer has 
returned the goods after transfer of tit1e1 are no longer bar-eti. 
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Purposes of Changes: To make it clear that: 

1. A buyer accepting a non-c.olUorming tender is not 1,enalized by the loss of 
a:::1y remedy otherwise open to him. This policy exten s to cover and regulate 
the acceptance of a part of any lot jmproperly tendered in any case where the 
price can reasonably be apportioned. Partial acceptance is permitted whether 
the part of the goods accepted conforms or not. The only limit.ition on partial 
acceptance is that good faith and con1mercial reasonableness must be used to 
avoid undue impairment of the value of the remaining portion of the goods. 
This itt the reason for the insistence on the "commercial unit" in ~aragraph (c). 
In this respect, the test is not only what unit has been the basts of contract, 
but whether the partial acceptance produces so materially adverse an effect on 
t.1.e remainder as to constitute bad faith. 

2. Acceptance made with the knowledge of the other party is ftnaL An original 
refusal to aceept may be withdmwn by a latel' acceptance if the seller bas 
indicated that he is holding the tender open. Ho,;vever, if the buyer attempts to 
accept, either in whole or in part, after his original rejection ha.s caused the 
seller to arrange for other disposition of the goods, the buyer must answer for 
any ensuing damage since the next section provides that any exercise of owner~ 
ship a:fte1: rejection is wrongful as against the seile:r. Further, he is liable even 
though the seller may choose to treat his action as acceptance rather than con~ 
-version, since the damage flows from the misleading notice. Such arrangements 
for resale or othe:r disposition of the goods by the seller must be viewed as 
within the nonnal contemplation o'f a buyer who has given notice of rejection. 
However, the buyer's attempts in good faith to dispose of defective goods where 
the seller has failed to give instructions within a reasonable time are not to be 
regarded as an acceptance. 

Cross References: 

§§ 2-602(2J(n), 2-612, 2-718 and 2-719. 

Definitional Cross References: 

uBuyex''. § 2-103. 
acommercial unit". § 2-105. 
"Conform". § 2-106. 
1'Cont:ract'1. § 1~201. 
"Goods", § 2-105. 
"Installment contract'1• § 2-612. 
"'Rights0

• § 1-201. 

VIRGINIA ANNOTATIONS 

Priot Statutes: None. 

Comment: To the extent that this section permits a buyer to accept any com­
mercial unit of noneonforming goods and to rejeet the rest; the UCC is contrary 
to Virginia law as broadly laid down in Charles Syer & Co. v. Lester1 116 Va. 
541, 645-46, 82 S.E. 122 (1914). In this case the court said that if the buyer 
knows o::£ the nonconfornuty of the goods he must either reject the whole or 
accept the whole under protest and bring an action for damages, and that he has 
no right to accept part and ta reject the remainder. Furthermore, the court 
said that an acceptance of a part of a shipment imp1ies an agreement to accept 
the whole. In this case the buyer had actually taken possession of all the goods, 
sold part of them, and then endeavored to return those remaining on the ground 
that they were nonconforming. Later Virginia cases, however, have seemed to 
limit the role. It was held inapplicable where ·the buyer aceepted part of the 
nonconforming goods in the belief that the nonconformity arose from the buyer~s 
own failure to make a timely inspection and acceptance. Rennolds v. A very, 
132 Va. 335, 340·41, 111 S.E. 123 (1922). The rule is also inapplicable where 
the seller agrees to take back nonconforming goods. Lamborn & Co. v~ Bristol 
Grocery Co., 140 Va. 77, 81-82, 124 S.E. 184 (1924). The rule was also held not 
applicable where the buyer had accepted a part in order to avoid litigation. 
Gibney & Co. v. Arlington Brewing Co., 112 Va. 117, 121-22, 70 S.E. 487 (1917). 
Pettibone Wood Manufacturing Co. v. Pioneer Construction Co., 203 Va. 152~ 
159·60, 122 S.E.2d 885 (1961), held that in a sale on approval, an acceptance 
of nonconforming goods is final-the buyer must either aecept or reject the 
goods. 
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§ 2-602. Manner and Effect of Rightful Rejection. (1) Rejection of 
goods must be within a reasonable time after their delivery or tender. lt 
is inerrective unless the buyer seasonably notifies the seller. 

(2) Subject to the provisions of the two following sections on rejected 
goods (§§ 2-603 and 2-604), 

(a) after rejection any exercise of ,ownership by the buyer with 
respect to any commercial unit is wrongful as against the seller; and 

(b) if the buyer has before rejection taken physical possession of 
goods in which he does not have a security interest under the provisions 
of this Article (subsection (3) of § 2-711), he is under a duty after rejec­
tion to hold them with reasonable care at the seller's disposition for a time 
sufficient to permit the seller to remove them; but 

(c) the buyer has no further obligations with regard to goods 11ght­
fully rejected. 

(3) The seller's rights with respect to goods wrongfully rejected are 
governed by the provisions of this Article on Seller's remedies in general 
(§ 2-703). 

COM)!ENT: Prior Uniform Statutory Provision: § 50, Uniform Sales Act. 

Changes: Rewritten. 

Purposes of Changes: To tnake it clear that: 

1. ~-l tende:r or delivery of goods made pursuant to a contract of s&le, even 
though wholly non~conforming, requires affirmative nctio;;i by the buyer to avoid 
acceptance. Under subsection (1), therefore, the buyer is given a reasonable 
time to notify the seller of his rejection, but without such seasonable notification 
his rejection is ineffective. The sections of this ~4..rticle deal'ing with inspection 
of goods must be read in cor.:nection with the buyer's reaeonabie time for action 
under this .subsection. Contract -provisions limiting the tiTUe for rejection faU 
within the rul°'" of the section on 11Time1

' and are effective if the time set gives 
the buyer a reasonable time for discover/ of defects. Wliat constitutes a due 
"notifying" of rejection by the buyer to the seller is defined in § 1·201. 

2. Subsection (2) lays down the normal duties of the buyer upon rejection1 

which iiow from the relationship of the parties. Beyond his duty to hold the 
goods with reasonable care for the buyer's disposition, this section continues 
the policy of prior unifo:rm l<=.gislation in generally relieving the buyer from any 
duties wtth respect to them, except when the circumstances impose the limited 
,}bligation of salvage upon him under the next seetion. 

3. The present section applies only to rightful rejection by the buyer. If the 
seller has made a tende1· w.hich in all respects conforms to the contract, the 
buyer has a positive duty to accept and his failuze to do so constitutes a "WI'Ong~ 
ful rejection" which gives the seller immediate remt:dies for breach. Sub­
se~don (3) is included here to emphasize the sharp distinction betWBen the 
rejection of an improper tender and the non-acceptance which is a breach by 
the buy·er. 

4. The provisions of this section are to be appropriately limited or modified 
when a negotiation is in process. 

Cross References: 

Point 1: !! 1·201, 1-204(1) and (3), 2-512(2), ll-513(1) and 2-606(1)(b). 
Point 2: § 2-603(1). 
Point 3: § 2-703. 

Defulitional Cross References: 

''Bu:ter''. § 2~103~ 
"'Commercial unit". § 2--105. 
·'Goods". § 2-105. 
u)Ie1·chant''. § 2~104. 
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"Notifies". § 1~201. 
"Reasonable time". § 1-204. 
"Remedy11

• § 1·201~ 
"Rights". § 1-201. 
"Seasonabiy". § 1-204. 
"Security interest''. § 1-201. 
'
1Seller". § 2~103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 2-603. Merchant Buyer's Duties as to Rightfully Rejected Goods. 
(1) Subject to any security interest in the buyer (subsection (3) of § 2-
711), when the seller has no agent or place of business at the market of 
rejection a merchant buyer is under a duty after rejection of goods in his 
possession or control to follow any reasonable instructions received from 
the seller with respect to the goods and in the absence of such instructions 
to make reasonable efforts to sell them for the seller's account if they are 
perishable or threaten to decline in value speedily. Instructions are not 
reasonable if on demand indemnity for expenses is not forthcoming. 

(2) When the buyer sells goods under subsection (1), he is entitled 
to reimbursement from the seller or out of the proceeds for reasonable ex­
penses of caring for and selling them, and if the expenses include no selling 
commission then to such commission as is usual in the trade or if there is 
none to a reasonable sum not exceeding ten per cent on the gross proceeds. 

(3) In complying with this section the buyer is held only to good 
faith and good faith conduct hereunder is neither acceptance nor conver­
sion nor the basis of an action for damages. 

COMMEXT: PJ'ior t'niform Statutory Provision: :N"one. 

Purposes: 1. This section recognizes the duty imposed upon the merchant buyer 
by good faith and commercial practice to follotv any reasonable instructions_ of 
the seller as to reshipping, storing, delivery to a third party~ reselling or the 
like. Subsection (1) goes furthe:r and extends -.;he duty to include the making 
of reasonable efforts to effect a salvage sale wllere the value of the goods is 
threatened and the seller1s instructions do not arrive in time to prevent serious 
loss. 

2. The limitations on the buyer's duty to :resell under subsection (1) are to be 
liberally construed. The buyer's duty to resell under this section arises from 
commercial necessity and thus is present only when the seller has "no agent or 
place of business at the market of rejection11

• A financing agency which is 
acting in behalf of the seller in handling the documents :rejected by the buyer 
is sufficiently the seller's agent to lift the burden of salvage resale from the 
buyer. (See provisions of § § 4-503 and 5-112 on bank's duties ,vith respect to 
rejected documents.) The buyer's duty to resell is extended only to goods in 
his "possession or controP', but these are intended as words of wide. rather than 
narro\v, import. In affect, the measure -0f the buyer's "control" is whether he 
can practicably effect control without undue commercial burden. 

3. The explicit provisions for reimbursement' and compensation to the buyer ill 
subsection (2) are applicable and necessary only where he is not acting under 
instructions front the seller. As provided in subsection (1} the seller's instruc­
tions to be "Nasonable11 must on demand of the buyer include indemnity for 
expenses. 

4. Since this section makes the resale of perishable goods an affirmative duty 
in contrast to a me:re right to sell as under the c:;i.se law, subsection (3) makes 
it clear that the buyer is liable only for the ex_ercise of good faith in determining 
whether the value of tne goods is sufficiently threatened to justify a quick resale 
or whether he has ,vaited a sufficient length of time for instructions, or what a 
reasonable means and place of resale is. 
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5. A buyer who fails to make a salvage sale when his duty to do so under 
this section has arisen is subject to damages pursuant to the section on libern.l 
administration of remedies. 

Cross References: 

Point 2: §§ 4-503 and 5-112. 
Point 5: § 1-106. Compare generally § 2-706. 

De:fin;i.tional Cross References: 
0 Buye:r''. § 2-103. 
uGood faith". § l-201. 
"Goods". j 2-106. 
"l\ierchant '. § 2-104. 
"Security interest''. § 1 .. 201~ 
"Seller''. § 2~ 103~ 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 2-604. Buyer's Options a.s to Salvage of Rightfully Rejected Goods. 
Subject to the provisions of the immediately preceding section on perish­
ables if the seller gives no instructions within a reasonable time after 
notification of rejection the buyer may store the rejected goods for the 
seller's account or reship them to him or resell them for the seller's account 
with reimbursement as provided in the preceding section. Such action is 
not acceptance or conversion. 

COftIMENT: Prior Uniform Statutory Provision~ None. 

Purposes: The basic purpose of this section is twofold: on the one hand it aims 
at :reducing the stake in dispute and on the other at avoiding the pinning of a 
technicnl "acceptance" on a buyer who has taken steps towards realization on 
o:r preservation of the goods in good faith. This section is essentially a salvage 
section and the buyer's right to act under it is conditioned upon (1) non­
conformity of the goods, (2) due notificati,::in of rejection to the seller under the 
section on manner of :::-ejection, and (3) the absence of any instructions from 
the seller which the mercllant~buyer has a duty to follow under the preceding 
section. 

This section is designed to accord all reas:on::ible leewn.-y to a. :rightfully rejecting 
buyer acting in good faith. The listing of what the buyer may do in the absence 
of instructions from the seller is intended to be not exhaustive but merely illustra­
tive. This 'is not a "n1erchant's" section and the options are pure options given to 
merchant and non-me't'("bant huyers alike. The merehant-buyer, ho\v"Cver, may in 
some instanceFl be under a duty rather than an option to resell under the provisions 
of the preceding section. . ' 

Cross References: 

§§ 2-602(1), and 2-603(1) and 2-706. 

Definitional Cross References: 

"Buyer". § Z...103. 
"N'otification". § 1-201. 
"Reasonable time'i. S 1-204. 
"Seller". S 2-103. 

VIRGINU ANNOTATIONS 

Prior Statutes: None. 

§ 2-605. Waiver of Buyer's Objections by Failure to Partk-ularize. 
(1) The buyer's failure to state in connection with rejection a particular 
defect which is ascertairuxole by reasonable inspection precludes him from 
relying on the unstated defect to justify rejection or to establish breach 

(a) where the seller ,:ould have cured it if stated seasonabl)'; or 
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(b) between merchants when the seller has after rejection made a 
request in writing for a full and final written statement of all defects on 
which the buyer proposes to rely. 

(2) Payment against documents made without reservation of rights 
precludes recovery of the payment for defects apparent on the face of 
the documents. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. The present section rests upon a policy of permitting the buyer to 
give a quick and inforrnal notice of defeets in a te!!der without penalizing him for 
omissions in his statement, while at the same time protecting a seller who is 
reasonably misled by the buyer's failure to state curable defects. 

2. Where the defect in a tender is one which could have been cured by the 
seller, a buyer \Vho merely rejects the delivery without stating his objeetions to 
.it is probably acting in commercial bad faith and seeking to get out of a deal 
which has become unprofitable. Subsection (1) (a), following the gener::.dT policy 
of this Article which looks to preserving the deal wherever possible, therefore 
insists that the se11er's right to correct his tender in such circumstances be 
protected. 

3. When the time for cure is past, subsection (1) (b) makes it plain that a seller 
is entitled upon request to a final state1nent of objections upon which he can 
rely. What is needed is that he make clear to the buyer exactly what is being 
sought. A formal demand under paragraph (b) will be sufficient in the ease of 
a merchant-buyer. 

4. Subsection (2) applies to the particular case of documents the same p.rinciple 
vvhich the section 0)1 effects of acceptance applies to the case of goods. The 
matter is dealt with in this section in :erms of "waiver" of objections rather 
than of right to revoke acceptance, partly to avoid any confusion with the prob­
lems of acceptance of goods and partly because defects in documents which are 
not taken as grounds for rejection are generally minor ones. The only defects 
concerned in the. present subsection are defects in the documents whicll are 
apparent on their face. Where payment is required against the documents they 
must be inspected before payment, and the payment then constitutes acceptance 
o:£ the documents. Under the section dealing with this problem, such acceptance 
of the documents does not constitute an acceptance of the goods or impair any 
options or remedies of the buyer for their improper delivery. \Vhere the docu­
ments are delivered without requiring such contemporary action as payment 
from the buyer. the reason of the next section on what constitutes acceptance 
of goods, applies. I'.heir acceptance by non-objection is therefore postponed until 
after a reasonable time. for their inspection. In either situation, however, the 
buyer "waivesn only what .i.s apparent on the face of the documents. 

Cross References: 
Point 2: § 2-508. 
Point 4: §§ 2-512(2), 2-606(1)(b), 2·607(2). 

Definitional Cross References: 
"Between merchantsu. § 2~104. 
"Buyeru. § 2-103.. 
#Seasonably". § 1-204. 
"Seller'1

• § 2~103. 
"Writing" and ''written". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: The doctrine of waiver has been given a some,vhat wider application 
in Virginia than has been prov,;_ded for in this section. Fielding v. Robertson, 
141 Va. 123, 132-33r 126 S.E. 231 (1925), indicated that the statement of one 
ground of objection is a waiver of the tender on aH other g1.·ounds that could 
have been given1 but were not. The ca.se actually held that a refusal of tender 
on the ground of delay in delivery was not a waiver of a deficiency in the 
quanti::y since this deficiency could not -have been known at the time of the 
tender. 
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§ 2-606. What Constitutes Acceptance of Goods. (1) Acceptance of 
goods occurs when the buyer 

(a) after a reasonable opportunity to inspect the goods signifies to 
the seller that the goods are conforming or that he will talce or retain 
them in spite of their non-conformity; or 

(b) fails to make an effective rejection (subsection (1) of § 2-602), 
but such acceptance does not occur until the buyer has had a reasonable 
opportunity to inspect them; or 

(c) does any act incoruiistent with the seller's ownership; but if such 
act is wrongful as against the seller it is an acceptance only if ratified 
by him. 

(2) Acceptance of a part of any commercial unit is acceptance of 
that entire unit. 

COMMENT: Prior Uniform Statutory Provision: § 48. Uniform Sales Act. 

Changes: Rewritten, the qualification in paragraph (c} and subsection (2) being 
new; otherwise the general policy of the prior legislation is continued. 

Purposes of Changes and New }latter! To make it clear that; 

L Under this Article nacceptance't as applied to goods means that the buyer, 
pursuant to the eontract, takes partieular goods which have been appropriated to 
the contract as his own, whether or not. he is oi,Ugated to do so, and whether 
he does so by words, action1 or silenee when it is time to speak. If the goods 
conform to the contract, acceptance amounts only to the performance by the 
buyer of one part of his legal obligation. 

2. Under this Article acceptance of goods is always acceptance of identified 
goods which have been appropriated to the contract or are appropria:Wti by the 
contract. There is no provision for uaceept;ince of title" apart from acceptance 
in general, since acceptance of title is not material under this Article to the 
detailed rights and duties of the parties, (See § 2-401). The refinements of the 
older law between acceptanee of goods and of title become unnecessary in view 
of the provisions of the sections on effect and revocation of acceptance, on 
effects of identification and on risk of loss, and those sections which free the 
selle:r1's and buyer's remedies frorn the complications and confusions caused by 
the question of whether title h.as or has not passed to the buyer before breach. 

3. Under paragraph {a), payment made afte!" tender is always one circun~sta.nce 
tending to signify acceptance of the goods but in itself it can never be more 
than one circumstance and is not conclusive. i\.lso, a conditional communica~ 
tion of acceptance always remains subject to its expressed conditions. 

4. Lnder paragraph (c}, any action taken by the buye:r, which is inconsistent 
with his c:laim that he has rejeei:~d the goods1 constitutes an acceptance. Ho-;,v­
ever1 the provisions of paragraph ( c) are subject to the sections dealing •,,,-ith 
rejection by the buyer which permit the buyer to take certain actions v,dth 
respect to the goods pursuant to hls options and duties impose-d by those 
sections, without effecting an acceptance of the goods. The second clause o-f 
paragraph (c} modifies some of the prior case law and makes it clear that 
0 acceptance1

' in law based on the wrongful act of the ac:::eptor is acceptance 
only as against the wrongdoer and then only at the option of the party wronged. 

In_ the same manner in which a buyer ean bind himself. despite hi.s insistence 
that he is rejecting or has rejected the goods, b5'~ an act inconsistent with the 
seller's ownership u!!der paragr".1ph ( c), he can obHgate himself by a communi­
cation of acceptance despite a prier rejection under paragraph (a). Ho,veve!", the 
secti<)ns on buyf:'r's rights on imriroper delh~er)r a::d on the effect of rightful 
rejection, make it elear that aft-e1· he once rr:tjeets u tender, paragraph (a) does 
not operate in favor of the buy1;:r unless the selle:r has re-ti:;,ndered the goods 
or ho..s taken .a.:tf::rmative action indicating thn.t he is holding the tender \'.',pen. 
See a1so Com.."'nent 2 to § 2-601. 
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5. Subsection (2) supplements the policy of the section on buyer's rights on 
improper delivery, recognizing the validity of a partial acceptance but insisting 
that the buyer e.xercise this right only as to whole commercial units. 

Cross References: 

Point 2: § § 2-401, 2-509, 2-510, 2-607, 2-608 and Part 7. 
Point 4: §§ 2-601 through 2-604. 
Point 5: § 2-601. 

Definitional Cross References; 
1'Buyer". § 2-103. 
"Commercial unit". § 2-105. 
"Goods". § 2-105. 
"Seller". § 2-103. 

VIRGINIA ANNOTATIONS 

Prior ~tatutes: None. 

Comment: Subsection 2-606(1) (a) is in accord with Rosenbaum Hardware Co. 
v. Paxton Lumber Co., 124 Va. 346, 353-55, 97 S.E. 784 (1919), in holding that 
a buyer does not accept goods until he has had a reasonable opportunity to 
inspect the goods. 

§ 2-607. Effect of Acceptance; Notice of Breach; Burden of Estab­
lishing Breach After Acceptance; Notice of Claim or Litigation to Person 
Answerable Over. (1) The buyer must pay at the contract rate for any 
goods accepted. 

(2) Acceptance of goods by the buyer precludes rejection of the goods 
accepted and if made with knowledge of a non-conformity cannot be re­
voked because of it unless the acceptance was on the reasonable assump­
tion that the non-conformity would be seasonably cured but acceptance 
does not of itself impair any other remedy provided by this Article for 
non-conformity. 

(3) vVhere a tender has been accepted 

(a) the buyer must within a reasonable time after he discovers or 
should have discovered any breach notify the seller of breach or be barred 
from any remedy; and 

(b) if the claim is one for infringement or the like (subsection (3) 
of § 2-312) and the buyer is sued as a result of such a breach he must so 
notify the seller within a reasonable time after he receives notice of the 
litigation or be barred fiom any remedy over for liability established by 
the litigation. 

( 4) The burden is on the buyer to establish any breach with respect 
to the goods accepted. 

(5) Where the buyer is sued for breach of a warranty or other obli­
gation for which his seller is answerable over 

(a) he may give his seller written notice of the litigation. If the 
notice states that the seller may come in and defend and that if the seller 
does not do so he will be bound in any action against him by his buyer by 
any determination of fact common to the two litigations, then unless the 
seller after seasonable receipt of the notice does come in and defend he is 
so bound. 

(b) if the claim is one for infringement or the like (subsection (3) 
of § 2-312) the original seller may demand in writing that his buyer turn 
over to him control of the litigation including settlement or else be barred 
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from any remedy over and if he also agrees to bear all expense and to 
satisfy any adverse judgment, then unless the buyer after seasonable re­
ceipt of the demand does turn over control the buyer is so barred. 

(6) The provisions of subsections (3), (4) and (5) apply to any obli­
gation of a buyer to hold the seller harmless against infringement or the 
like (subseetion (3) of § 2-312). 

COM:\:1ENT: Prior Uniform Statutory Provision: Subsection (1).........§ 41, Uniform 
Sales Act; Subsections (2) and (3)-§§ 4.9 and 69, Uniform Sales Act. 

Changes: Rewritten. 

Purposes of Changes: To continue the prior basic policies with. respect to 
acceptance of goods while making a number of minor t.nough m;1::erial changes 
in tbe interest of shnplicity and commercial convenience so that: 

1. Under subsection (1L once the buyer accepts a tender the seEer acquires a 
right to its price on the contract terms. In cuses of partial acceptance, the 
:price. of any part accepted is, if possible, to be reasonably apportioned, using 
the type of apportionment familiar to the courts in quantum valebat cases1 to be 
determined in terms of the "contract rnte.n which is the rate determined from 
the bargain in fact (the agreement) after· the rules and polieies of this Article 
have been brought to bear. 

2. Under subsection {2) ac~eptance of goods precludes their subsequent rejec· 
tion. Any return of the g,;,ods thereafter must be by way of revocation of 
acceptanee under the next sei:tion. Revocation is unavailable for a non-conformity 
known to the buyer at the time of acceptance, exeept where the buyer has 
acce-pted on the reasonable assumption that the non~confonnity would be season-
ably cured. , 

3. All other remedies of the buyer remo.in unimpaired under subsection (2). 
This is intended to include the buye:r'"s full rights with respect to future install­
ments despite his acceptance of any earlier non-conforming instalhnent, 

4. The time of notifieation is to be determined by appi.ying commercial standards 
to a merchant bu yet. ".<\. reasonable time11 fo:r notification from a :-etail con­
sumer is to be judged by different standards so that in his case it will be e..,c­
tended, for the rule of requiring notification is designed to defeat commercial 
bad faith, not to deprive a good faith consumer of his remedy. 

The content of the notification need merely be sufficient to let the ,:;eUer know 
-that the transaction is stiU troublesome and must be watched. There is no 
reason to require that the notification which save.s the buyer's rights under this 
section must include a clear statement of all the objections that will he relied 
on by the buyer, as under the section covering statements of defects upon rejec­
tion (§ 2M605). Nor is there reason for requiring the notification to be a cLaim 
for damages or of any threatened litigation or other resort to a reinedy. The 
notification which s.ives the buyerjs rights under this ~-'ll'ticle need only be sueh. 
as informs the seller that the transaction is claimed to invoi".e. a bre3ch, and 
thus opens the way for normal settlement through negotiation. 

5. Under this Article various bene-ficiariea are given rights for injuries sustaired 
by them because of the seller's breach of warranty. Such a benefieia1-y does not 
fall within the reason of the present section in regard to discovery of defects 
and the giving of notice within a reasonable time after acceptance, since lie has 
nothing to do with acceptance. However, the reason of this section does extend 
to requiring the beneficio.ry to notify the seiler that an injury has accurred. 
What is said above, ,vith regard to the extended time for reasonable. notiiiea~ 
tion from the lay consumer after the injury is also appiicable hey-e-; but even 
a beneficiary can be properly held to the use of good faith in notifving, once 
he has had time to beco1ne aware of the legal situation. "' 

6. Subsection (4) unambiguously places the burden of proof to establish bre::teh 
on the buyer after acceptunee. Ho,veYer, this rule ~comes one :purely of pro­
cedure when the tender accepted "·as non-conforming and the buye!· has g1";en 
the seller notice of breach under subsection (3}. For sub.section (2) makes it 
clear that acceptance leaves unimpaired the buyer's rlght to be made whole, and 
that right ea..?J. be exercised :ly the bU}"er not only by way of cros:s-claim for 
damages, but also by way of recoupment in diminution or extinction of the 
price. 
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7. Subsections (3) (b) .and (5) (b), give a warrantor against infringement an 
opportunity to defend or compromise third~party claims or be relieved of his 
liability. Subsection (5) {a) eodifies for all warranties the practice of voucher 
to defend. Compare § 3~803. Subsection (6) makes these provisions applicable 
to the buyer's liability for infringement under § 2-312. 

8. All of the provisions of the present section are subject to any e.xplicit 
reservation of rights. 

Cross References: 

Point 1: § 1·201. 
Point 2: § 2-608. 
Point 4: §§ 1-204 and 2·605. 
Point 5: § 2~318. 
Point 6: J 2-717. 
Point 7: 3 § 2-312 and 3-803. 
Point 8: § 1-207. 

Definitional Cross References: 

"Burden of establishing''. § 1-201. 
11 Buyer11

• § 2-103. 
"Conform". § 2-106. 
"Contract". § 1-201. 
1'Goods11

• § 2-105. 
''Notifies,,. § 1-201. 
"Reasonable time". § 1-204. 
"Remedy'"'. § 1-201 . 
.. Seasonably". § 1-204~ 

VIRGINIA ANNOTATIONS 

Prior Statutes: None.-

Comment: Subsection 5{a) establishes rules for vouching in closely analogous to 
the provisions of § 49-29 of the Code of 1950, under ,vhich a principal who knows 
of the pendency of suit against his surety and fa.ils to offer to defend such suit is 
precluded fron1 later making any defense to the claim of the surety whle:h he might 
have made against the creditor. Though akin to it, the procedure thus established 
does not constitute third party practice, because the person vouched in does not 
become a party to the action and no judgment can be rendered against him. It is 
not thereiore a legislative exception to Rule of Court 3:9.1. 

§ 2-608. Revocation of Acceptance in Whole or in Part. (1) The 
buyer may revoke his acceptance of a lot or commercial unit whose non­
conformity substantially impairs its value to him if he has accepted it 

(a) on the reasonable asswnption that its non-conformity would be 
cured and it has not been seasonably cured; or 

(b) without discovery of such non-conformity if his acceptance was 
reasonably induced either by the difficulty of discovery before acceptance 
or by the seller's assurances. 

(2) Revocation of acceptance must occur within a reasonable time 
after the buyer discovers or should have discovered the ground for it and 
before any substantial change in condition of the goods which is not caused 
by their own defeets. It is not effective until the buyer notifies the seller 
of it. 

(3) A buyer who so revokes has the same rights and duties with re­
gard to the goods involved as if he had rejected them. 

COM~fENT: Prior Uniform Statutory Provision: § 69(1) (d), (3), (4) and (5), 
Uniform Sales Act. 

Changes: Rewrltten. 
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Purposes of Changes: To make it clear that: 

1. Although the prior basie policy is continued, the buyer is no longer required to 
elect between revocation o:f acceptance and recovery of drunages for breach. Both 
are now available to him~ The non-alternative character of the two remedies is 
stressed by the terms used in the present section. The section no longer speaks 
of {<rescission/' a term capable of ambiguous application either to transfer of title 
to the goods or to the contract of sale and susceptible also of confusion with 
cancellation for cause of an executed or executocy portion of the contract. The 
remedy under this section is in~te:id .referred to simply as ''revocation of accept~ 
ance11 of goods tendered under a contract for sale and involves no suggestion of 
1oelection11 of any sort. 

2. Revocation of accept.anee is possible only where the non-conformity sub­
stantially impairs the value of the goods to the buyer. For this purpose the test 
is not what the seller had reason to know at the time of contracting; the question 
is whether the non~conformity is such as will in fact cause a substantial impair­
iuent of value to the buyer tho1Jgh the seller had no advance knowledge as to 
::he buyer's particular circumstances. 

3. ''Assurances'' by the seller under paragraph (b) of subsection (1) can :rest as 
well in the circutnstances or in the contract as in explicit language used at the 
time of delivery. The reason for recognizing such assurances is that they induce 
the buyer to delay discovery. These are the oniy assurances involved in paragraph 
(b). Explicit assurances may be made either in good faith or had faith. In either 
case any remedy accorded by this Article is available to the buyer under the sec~ 
tion on :remedies for fraud. 

4.. Subsection (2) requires notification of revocation of acceptance within a 
reasonable time after discovery of the grounds for such revocation. Since this 
remedy will be generally resorted to only after attempts at adjustment have failed, 
the reasonable time period shouid extend in most cases beyond the time in whieh 
notification of breach must be given, beyond the time for discovery of non .. 
conformity after acceptance and beyond the time for rejection after tender. 
The parties may by their agreement limit the time for notification under this 
section1 hut the same sanctions and considerations a.pply to such agreements as 
are discussed in the comment on manner and effect of :rightful rejection. 

5. The content of the notice under subsection (2) is to be determined in this ease 
as in others by considerations of good faith, prevention of SUl'prise, and reasonable 
adjustment. }fore wiil generally be necessary than the mere notification of breach 
required under the preceding s.eetion. On the other hand the requirements of the 
section on waiver of buyer's objections do not apply here. The fact tha.t quick 
notification of trouble is desirable 3.ffords good ground for being slow to bind a 
buyer by his first statement. Following the general policy of this Article, the 
requirements of the content of notification are less stringent in the case of a non­
merchant buyer. 

6. Unde:r subsection (2) the prier policy is continued of seeking substantial jus:tieP.i 
in regard to the condition of goods restored to the seller. Thus t..l1e buyer may not 
revoke his acceptance if the goods have materially deteriorated except by reason 
of their own defects. Wor'"Jt[e:ss goods, however, need not be offered back and 
minor defects in -.Jte articles reoffered are to be disregarded. 

7, The policy of the section allowing partial acceptance is canied over into the 
present section and the buyer may revoke his acceptance, in appropriate cases, 
as to the entire lot or any commercial unit thereof. 

Cro..'4s References: 

Point 3: § 2·721. 
Point 4: !§ 1-204, 2·602 011d 2-607. 
Point 5: ! § 2·605 and 2-607. 
Point 7: ! 2-601. 

Definitional Cross References: 

''Buyern. § 2-103. 
•'Cotnmereial unitn. § 2~105. 
'
1Coniorm11

• § 2-106. 
"Goods", § 2• 105. 
"Lot''. § 2-105. 
");roti:fies''. § 1~201. 
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"P~asonable time". § 1-204. 
"'Rights''. § 1-201. 
"Seasonably". § 1-204. 
"Seller". § 2-103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: This section is in accord with Ney v. Wrenn, 117 Va. 851 95, 84 S.E. 1 
(1915), in which a buy,er was held not liable for the purchase price after rightftllly 
~e~oking acceptance of goods, because of a breach of warranty. 

§ 2-609. Right to Adequate Assurance of Performance. (1) A con­
tract for sale imposes an obligation on each party that the other's expecta­
tion of receiving due performance will not be impaired. When reasonable 
grounds for insecurity arise with respect to the performance of either 
party the other may in writing demand adequate assurance of due per­
formance and until he receives such as.,urance may if commercially rea­
sonable suspend any performance for which he has not already received 
the agreed return. 

(2) Between merchants the reasonableness of grounds for insecurity 
and tr-e adequacy of any assurance offered shall be determined according 
to commercial standards. 

(3) Acceptance of any improper delivery or payment does not preju­
dice the aggrieved party's right to demand adequate assurance of future 
performance. 

(4) After receipt of a justified demand failure to provide within a 
reasonable time not exceeding thirty days such assurance of due per­
formance as is adequate under the circumstances of the particular case is 
a repudiation of the contract. 

COMl\!ENT: Prior Uniform Statutory Provision; See §§ 53, 54(1)(b), 5li and 
63(2), Uniform Sales Act. 

Purpo.ses: 1. The section .rests on the recognition of the fact that the essential 
purpose of a contract between commercial men is actual performance and they do 
not bargain merely for a promise, or for a promise plus the right to win a law suit 
and that a continuing sense of reliance and security that the promised performance 
will be forthcoming when due, is a.n important feature of the bargain. If either 
the willingness or the ability of a party to perform declines materially between 
the time of contracting and the time for performance, the other party is threatened 
with the loss of a substantial part of what he has bargained for. A seller naeds 
protection not merely against having to deliver on credit to a shaky buyer, lmt 
also against having to procure and manufacture the goods, perhaps turning down 
other customers. Once he has been given reason to believe that the buyer's -per­
formance has become uncertain,, it js an undue hardship to force him to continue 
his own performance. Similarly, a buyer who believes that the seller's deliveries 
have become uncertain cannot safely wait for the due date of performance when 
he has been buying to assure himself of materials for his current manufacturing or 
to replenish his stock of merchandise. 

2. Three measures have been adopted to meet the needs of commercial men in 
such situations. First, the aggrieved party i.s permitted to suspend his own 
performance and any preparation therefor, with excuse for any resulting necessary 
delay, until the situation has been clarified. "Suspend performance" under this 
section means to hold up performance pending the outcome of the demand. and 
includes also the holding up of any preparatory action. This is the same principle 
which governs the ancient law of stoppage and seller's lien, and also of excuse of. 
a buyer from prepayment if the seller's actions manifest that he cannot or will 
not perform. (Original Aet, § 63(2).) 

Secondly, the aggrieved party is given the right to require adequate assurance 
that the other party's performance will be duly forthcoming. This principle is 
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:reflected in the familia:r clauses permitting the seller to eurtail deliveries if the 
buyers credit becomes impaired, which when held within the limits of reaso?B-hle­
ness and good faith actually express no mo.re than the fair business mea!llltg of 
any commercial contract. 

Third, and -finally. this section provides the means by which the aggrieved party 
may treat the contract as hroken if his reasonable grounds for insecurity are not 
cleared up within a reasonable time. This is the :principle underlying the law. of 
anticipatory breach, whether by way of defective part performance or by repudia­
tion. The present section merges these three principles oi law and commercial 
practice into a single theory of general application to all sales agreements looking 
to future performance. 

3. Subsection (2) of the present section requires that "Te:isonable"' grounds and 
lladequaten assurance as used in subsection (1) he defined by commercial rather 
than legal standards. The express reference to commercial standards carries no 
connotation that the obligatiotl of good faith is not eq1:ally applicable here. 

Under commercial standa:rds and :in accord with commercial practice, a ground 
for insecurity need not arise from or be directly related to the contract in question. 
The laws as to "dependence1

t or "independence" of -promises within a .single 
contract does not control the application of the present section. 

Thus a buyer who faUs behind in "his account" with the seller, even though the 
items :involved have to do with separate and legally distinct contract.;;, impairs 
the seller1s expectation of due performance, ,A.gain, under the same test, a buyer 
who requires precision parts which he intends to use immediately upon deliveey1 

may have reasonable grounds for insecurity if he discovers that his selle:r is 
making defective deliveries of such puts to other buyers tvith similar needs. Thus~ 
too, in a situation such as arose in Jay Dreher Corporation v. Delco Appliance 
Corporation1 93 F.2d 275 (C.C.A.2, 1937), where a manufacturer gave a dealer an 
exclusive :franehlse for the sale of his product but on hvo or three occasions 
breached the exclusive dealing clause, although there was no default in orders, 
deliveries or payments under the separate sales contract between the parties, the 
aggrieved dealer would be entitled to suspend his performance of the contract for 
sale under the present section and to demand assurance that the exclusive dealing 
contract would be lived up to. There .ls no need for an explicit clause tying the 
exclusive franchise into the contraet for tbe sale of goods since the situation itself 
ties the agreements together. 

The nature of the sales contract enters also into the question of reasonableness. 
For example, a report from an apparently trustworthy source that the seller had 
shipped defective goods or was planning to ship them would normally give the 
buyer :reasonable grounds for insecurity. But when the buyer has as:sum.,,~d the 
risk of payment before inspection of the goods, as in a sales contract on C.lF. 
or similar cash against documents terms, that risk is not to be e..-aded by a de~ 
mand for assurance. Therefore no ground for insecur:ity would exist under this 
section unless the report went to n ground which would excuse payment by the 
buyer. 

4, What constitutes "adequate" assurance of due performance is subject to the 
same test of factual conditions, For example, where the buyer can make use of 
a defective delivery, a mere promise by a seller of good repute that he is giving 
the matter his attention and that the defect will not be repeated, is norm.a.Hy 
sufficient. Under the same circumstances, however, a_ similar statement by a 
kno\\o"ll eorner*c:utter might well be considered :b.su:fficient without the posting of 
a guaranty or, if so demanded by the buyer, a speedy replacement of the delivery 
involved. By the s:ame token where a. delivery has defects, even though easily cur~ 
able, whicb interfere with easy use by the buyer, no verbal assurance can be 
deemed adequate which is not accompanied by replacement. repair, money-allow­
ance, or other commercially reasonable e,,1re. 

~.\ fact situation such as arose in Com Protlucts Refining Co. v. Faso1.a? 94 N.J.L. 
181, 109 A. 505 (1920) ofi'ers illustration both of reasonable grow,ds for in­
security and ''adequate" assurance. In that case a coutr:1c': for the sale c>f oils 
on 30 days' credit, 2% off for payment wit.1.in 10 days, provided that credit was 
to be extended to the buye:r only if his financial responsibility was satisfactory 
to the seller. T'he buyer had been in the habit of taking advantage of the dis­
eoy,rnt but at tbe same time that he £ailed to make his cu<;tomary 10 day pay­
ment. the seller heard rumors, in fact faise, t.'lat the buy.::r's fi::mneiuI condition 
was shaky. Thereupon, the seller demanded cash before shipment or st0ct;~ity 
sat;sfactory to him. The buyer sent a good credit report from his banke!', ex-
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pressed willingness to make payments when due on the 30 day terms and in­
sisted on further deliveries under the contract. Under this ~Uticle the rumors, 
although false, were enough to m.ake the buyer's :financial condition "unsatis­
factory" to the seller under the contract clause. Moreover, the buyer's practice 
of taking the cash discounts is enough, apart from the contract clause, to lay 
a commerciai foundation for suspicion when the practice is suddenly stopped. 
These matters, however, go only to the justification of the seller's demand fo:r 
security, o:r his <treasonable ground.$ for insecurity". 
The adequacy of the assurance given is not measured as in the type of "satis­
faction" situation aifected with intangibles, such as in personal service cases, 
cases involving a third party's judgment as fina1 1 or cases in which the whole 
contract is dependent on one party's satisfaction, as in a sale on approval. Here, 
the seller must exercise good faith and observe commercial standards. This 
Article thus approves the statement of the. court in James B. Berry's Sons Co. 
of Illinois v. Jrlonark Gasoline & Oil Co., Inc., 32 F.2d 74, (C.C.A.8, 1929), th.at 
the sel1e.r1s satisfaction under such a eiause must be based upon reason and 
must not be arbitrary or capricious; and rejects the purely personal "good faith 11 

test of the Corn Products Refining Co. case, which held that in the seller's sole 
judgment, ii for a:ny reason he was dissatisfied, he was entitled to revoke the 
credit. In the absence of the buyer's failure to take the 2% discount as Tu"as his 
custom, the banker's report given in that case would have been "adequate" assur~ 
ance under this Act, regardless of the language of the "so.tis.faction" clause. How­
ever, the seller is reasonably entitled to feel insecure at a sudden expansion of 
the buyer's use of a credit term, an.d should be entitled either to secunty o.r to a 
satisfactory explanation. 
The entire foregoing discussion as to adequacy of assurance by way of ex:plana.., 
tion is subject to qualification when repeated occasions for the application of this 
section arise. This ~,\ct recognizes that repeated delinquencies must be viewed 
as cumulative. On the other hand, commercial .sense al.so requires that if re~ 
peuted ciaims for assurance are made under this section, the basis for these 
claims must be increasingly obvious. 
5. ...\. failure to provide adequate assurance of performance and thereby to re­
establish the security of e..-::pectation1 results in a breach only ''by repudiation" 
under subsection (4). Therefore, the possibility is continued of retraction of the 
repudiation under the section dealing with that probletn, unless the aggrieved 
party has acted on the breach in some manner. 
The thirty day limit on the time to provide assurance is laid down to free the 
question of reasonable time from uncertainty in later litigation. 
6. Clauses seeking to give the protected party exceedingly 'Wide powers to caneel 
or readjust the contract when ground for insecurity arises must be read against 
the fact that good faith is a part of the obligation of the contract and not 
subject to modifieation by agreement and includes, in the case of a merchant, 
the reasonable observance of commercial standards of fair dealing in the trade. 
Such clauses can thus be effective. to enlarge the protection given by the present 
section to a certain extent, to fix the reasonable time within which requested 
assurance must be given, or to de:fine adequacy of the assurance in any com.mer~ 
cially reasonable fashion. But any clause seeking to set up arbitrary standards 
for action is ineffective under this Article. Acce1eration clauses are heated 
similarly in the ~4..rticles on Commercial Pa-pe:r and Secured Transactions. 

Cross References: 
Point 3: § 1-203. 
Point 5: § 2-611. 
Point 6: §§ 1-203 and 1-208 and Articles 3 and 9. 

Definitional Cross References: 
"Aggrieved party". § 1-201. 
''Between merchants". § 2-104. 
"Contract". § 1-201. 
"Contract for sale". § 2-106. 
"Party". § 1-201. 
"Reasonable time". § 1-204. 
11 Rights". § 1-201. 
"Writing''. § 1-201. 

VIRGl.'flA ANNOTATIONS 
Prior Statutes: None.. 
Comment: Virginia law has not recognized this right to demand adequate assur-
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ance of performanee1 although the point has not been squarely decided. In 
Smokeless F11el Co. v. W. E. Seaton & Sons, 105 Va. 170, 176, 52 S.E. 829 
(1906), it was said that a seBer's demand for an indemnifying bond to induce 
the seller to complete the contract was "wholly unwarranted/t but there v.'a.S no 
evidence that the seller had reasonable grounds for insecurity. Virginia has 
recognized and given effect to sintHar contractual provisions. J. ~Iaury Dove Co., 
Inc. v. New River Coo.I Co., 150 Va. 7961 823; 143 S.E. 317 (1928). It was held in 
Sun Co. v. Burr<Jss, 139 Va. 270, 287-90 1 12~ S.E. 347 (1921!), that a con~ 
tractual clause that the buye:r's financial resp,:,nsibility mn:s:t at all times be 
satisfactory to the seller or shipments might be suspended eould only :le invoked 
if there was a ''good faith" dissatisfaction. 

§ 2-610. Anticipatory Repudiation. When either party repudiates the 
contract with respect to a performance not yet due the loss of which will 
substantially impair the value of the contract to the other, the aggrieved 
party may 

(a) for a commercially reasonable time await performance by the re­
pudiating party; or 

(b) resort to any remedy for breach (§ 2-703 or § 2-711), even though 
;1e has notified the repudiating party that he would await the latter's per­
formance and has urged retraction; and 

( c) in eit!1er case suspend his own performance or proceed in accord· 
ance with the provisions of thls Article on the seller's right to identify 
goods to the contract notwithstanding breach or to salvage unfinished goods 
(§ 2-704). 

COl\IME!'."T: Prior Uniform Statutory Pl-ovision: See §§ 63(2) and 65, Uniform 
Sales .. A.ct. 

Purposes: To make it cletrr that: 
1. With the problem of insecurity :aken ca.re of by the preceding section :ind 
w-:ith provision being mude in this _\rtide as to the effect of a defective delivery 
under an installment contract, ant:kipatory repudiation c€nters upon an overt 
communication of intention or an action which renders performance impossible 
or demonstrates a clear determination not to continue with performance. 

Under the present section when such a :repudiation subst::tntiaHy impairs the 
value of the eontrn..ct1 the aggrieved party may at any time resort to his reme­
dies for breac!'!, or he may suspend his own performance while he negotiates 
with, or awaits performance by, the other party, But if he awaits performance 
beJtond a commercially reasonable time he cannot reeover resulting damages 
which he should have nvoided. 

2. It is not necessary fo:r repudiation that performance be made literally and 
utterly impossible. Repudiation can result from action which reasonably indi~ 
cates a reJeetion of the continuing obligation. And, a :repudiation automatically 
results under the precedi:ig section on inse,curity when a party fails to provide 
adequate assurance of due future performance within thirty days after a justi­
fiable demand therefor has been made. Under the language of this section, a 
demand by one or both parties for more than the contract caUs for in the way 
of counter~performance- is not in it.self a repudiation nor dot!s it inYalidate a 
plain expression of desire- for future pe:rformanee. However, when under a fair 
reading it amounts to a statement of intention not to perform e..xeept on condi­
tions which go beyond the contr.,1.ct, it becomes a repudiation. 

3. The test chosen to justify an aggrieved party's action under thi.s section is 
the sanie as -that in the section on breach in installment contracts-namely the 
substantial value of the contract. The most useful test of substantial value is to 
deterntlne wbeth.er material inconvenience or injustice will result if the aggrieved 
party ~ forced to 1vait and receive an ultimate tender minus the pa.ct or aspect 
repudiated. 

4. ~Vter repudiation, the aggrieved party may immediately resort :o any remedy 
he chooses provided he moves in good faith (see § 1-203). Inaction and silence 
by the aggrie,ed party may leave tlv~ matter open but it cannot be regarded 
as nrisleading the repudiating partyT 'l'herefore the aggrieve,d party is left free 
to proc:~d at .any time ,vith his opti,:rns under this sectio~ unless he has taken 
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some positive action which in good faith requires notification to the other party 
before the :remedy is pursued, 

Cros.s References: 

Point 1: 
Point 2: 
Point 3: 
Point 4: 

§§ 2-609 
§ 2-609. 
§ 2-612. 
§ 1-203. 

and 2-612. 

-')efinitional Cross References: 
1

• Aggrieved party". § 1-201. 
"Contract". § 1-201. 
"Party". § 1-201. 
"Remedy". § 1-201. 

YIRGI.N'IA A::'1'.'.'{0TATIONS 

Prior Statutes: None. 

Comment: Only one Virginia sales case has discussed !.:he e.-frect of an anticioa~ 
:ory breach. In Virginia Hardwood Lumber Co. v. Hughes1 140 Va. 249, 259, 124: 
S.E. 283 (1924), the court said that upon t,he seller being notified of the breach 
it is the sel1er1s duty "to accept the situ~tion and tenninate s.11 relations and sue 
for the breach and prove his damages." The seller was, therefore, denied the 
price of the goods, and because he had failed to prove any da!Xlages, the seller 
"~as denied damages as well. In Baker~}1atthews Lumber Co.1 Inc. v, Lincoln 
Furniture Co., Inc., 153 Va. 14., 149 S.E. 517 {1929), it ,vas found that the selJer 
was unreasonable in thinking that the buyer had made an anticipatory repudia­
tion of the contract. For other cases on untieipatory breach see ::l'Iu:.:ual Reserve 
Fund Life _4..ss'n v. Taylor, 99 Va. 208, 37 S.E. 854 (1901) (life insurance); Lee 
v. Mutual Reserve Fund Life Ass'n, 97 Va.. 160, 33 S.E. 596 (1899) (life .insur­
ance); James v, Kibler's Adm'r, 94 Va.. 1G5, 26 S.E. 417 (1896) (lease). 

§ 2-611. Retraction of Anticipatory Repudiation. {1) Until the re­
pudiating party's next performance is due he can retract his repudiation 
unless the aggrieved party has since the repudiation cancelled or materially 
changed his position or otherwise indicated that he considers the repudia­
tion final. 

(2) Retraction may be by any method which clearly indicates to the 
aggrieved party that the repudiating party intends to perform, but must 
include any assurance justifiably demand~>d under the provisions of this 
Article ( § 2-609). 

(3) Retraction reinstates the repudiating party's rights under the 
contract with due excuse and allowance to the aggrieved party for any 
delay occasioned by the repudiation. 

COM~IENT: Prior Uniform Statutory Provision: None. 

Purposes: To make it c1ear that: 
1. The repudiating party's right to reinstate the contract is entirely dependent 
upon the action taken by the aggrieved party. If the latter haa cancelled the 
contract or materially changed his position at any time after the repudiation, 
there can be no ret,raetion under this section. 

2. Under subsection (2) an effective retraction !nu.st be accompanied by any 
assurances demanded under the section dealing with right to adequate assurance~ 
A repudiation is of course sufficient to give reasonable ground for insecurity and 
to warrant a request f-0r assurance as an essential condition rd the retraction. 
However, after a timely and unamhi.gttous expression of retraction, a reasonable 
time for the assut"ance to be worked out should be allowed by the aggrieved party 

-before caneellation. 

Cross Reference: 

Point 2: § 2-609. 
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Definitional Cross References: 

"Aggrieved party''. § 1-201. 
"Cancellation". § 2-106. 
ncontrae:t''. § 1-201. 
"Party". ! 1-201. 
"Rights". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes! None. 

Comm,ent: This section is in accord with :Korfolk Hosiery and Under.vear )fills v. 
Aetna Hosiery Co., 124 Va. 221, 243-44, 98 S.E. 43 (1919), in recognizing that a 
repudiating parly may retr:.ict his repudiation before performanee is due unless 
the other party has cancelled or otherwise materially e..lmnged his position. 

§ 2-612. "Installment Contract"; Breach. (1) An "installment con­
tract" is one which requires or authorizes the delivery of goods in separate 
lots to be separately accepted, even though the contract contains a clause 
"each delivery is a separate contract" or its equivalent. 

(2) The buyer may reject any installment which is .non-conforming 
if the non-conformity substantially impairs the value of that :nstallment 
and cannot be cured or if the non-conformity is a defect in the required 
documents; but if the non-conformity does not fall within subsection (3) 
and the seller gives adequate assurance of its cure the buyer must accept 
that installment. 

(3) Whenever non-conformity or default with respect to one or more 
installments substantially impairs the value of the whole contract there 
is a breach of the whole. But the aggrieved party reinstates the contract 
if he accepts a non-conforming installment without seasonably notifying 
of cancellation or if he brings an action with respect only to past install­
ments or demands performance as to future installments. 

C01\f1tE~-"T: Prior Uniform Statutory Provision: § 45(2), Uniform Sales Act. 

Changes: Rewritten, 

Purposes of Changes: To continue prior law hut to make explicit the more mer­
cantile interpretation of many of the rules in,olved, so that: 

1. The definition of an installment contract is phrased more broadly in this 
.. -lrlicle so as to cover instaliment deliveries tacitly authorized by the circum­
stances or by the option of either party. 

2. In regard to the apportionment of the price for separate payment this Article 
applies the more Ube.xal test of what can be apportioned rather than the, test 
of what is clearly apportioned by the agreement. This Article also recognizes 
approximate calculation or apportionment of price subject to subsequent adjust­
ment. ..\ provision for separate payment for each lot delivered ordinarily means 
that the price is at }east roughly calculable by units of quantity, but such a 
provision is not essential to an 11installment contract." If separate accentanee of 
separate deliveries is contemplated, no generalized contrast bet,veen \\'holly "en­
tire" and wholly "divisiblen contracts has any standing under this Article. 

-3. This Article rejects any approach which gives elauses such as 0 eae..1. delivery 
is a separate contract" their legalistic.ally literal effect. Such contracts nonethe­
less call for installment deliveries. Even wh>:re a clause speaks of "a separate 
contract for all purposes", a commercial reading of the language ur.der the sec­
tion on good faith and commercial _ standards .requires that the singleneE:s of the 
document and the negotiation, together with the sense of the situation, prevail 
over any uncom.rnercial and "legalistic interpretation. 

4. One of the requirements :for rejection under subseetion (2) is non..-conf,1nnity 
substantially impairing the value of the installment in question. Ho-wever, an 



installment agreement may require accurate conformity in quality as a condi~ 
tion to the right to acceptance if the need for such conformity is made clear 
either by express provision or Dy the circumstances. In such a case the effect 
of the agreement is to define explicitly what amounts to substantial impairment 
of value itnpossible to eu:re. A clause requiring accurate compliance as a condi­
tion to the right to aeceptance must, however. have some basis in .reason, must 
avoid imposing hardship by surprise and is subject to waiver or to displacement 
by practical construction. 

Substantial impairment of the value of an installment can turn not only on the 
quality of the goods but also on such factors as time, quantity, assort."Uent, and 
the like. It must be judged in -tertns of the normal or specifically known pu:r~ 
poses of the contract. The defect in required documents refers to sueh matters 
as the absence of insurance documents under a C. I. F. contract, falsity of a bill 
of lading, or one failing to sho'\\-· shipment within the contract period or to the 
contract destination. Even in such cases, however, the provisions on cure of 
tender apply if appropriate documents are readily proourable. 

5. Under subsection (2) an installment delivery must be accepted if the non­
conformity is curable and the seller gives adequate assurance of cure. Cure of 
non-conformity of an installment in the first instance can usually be afforded by 
an allowance against the price, or in the case of reasonable discrepancies in 
qu!lntity either by a fur.her delivery or a partial :rejecti-0n. This ~4.rtiele requires 
reasonable action by a buyer in regard to discrepant delivery and good faith re­
quires that the buyer make any :reasonable minor outlay of time or money neces~ 
sa.ry to cure an overshipment by severing out an aeceptab1e percentage thereof. 
The seller must take over a cure which involves any material burden; the buyer1s 
obligation reaches only- to cooperation. _-.\.dequate assurance for purposes of sub­
section (2) is measured by the same standards as under the section on right to 
adequate assurance of performance. 

6. Subsection (3) is designed to further the continuance of the contract in the 
absence of an overt cancellation. The question arising v,then an action is brought 
as to a Slngle installment only is :resolved by making such action waive the right 
of cancellation. This involves merely a defect in one or more installments, as 
contrasted with the situation where there ls a true repudiation within the section 
on anticipatory repudiation. Whether the non-conformity in any given install­
ment justifies cancellation as to the future depends, not on whethf'.I such non­
conformity indicates an intent or likelihood that the future delhreries Will also 
be defective, but whether the non-conformity substantially impairs the value of 
the tvhole contract. If only the sellers security in regard to future installments 
is impajred1 he has the right to demand adequate assurances of proper future 
perlonnanee but has not an immediate right to co.ncel the entire contract. It is 
clear under this Article, however, that defects in prior installments ure cumula­
tive in effect, so that acceptance does not wash out the detect "waived." Prior 
policy is continued, putting the rule as to buyer's default on the same footing 
as that in regard to seller's default. 

7. Unrler the requirement of seasonable notification of cancellation under sub­
section (3), a buyer who accepts a non-conforming installment v.·hich substanti­
ally impairs the value of the entire contract should properly be permitted to 

. withhold his decision as to whether or not to can eel pending a response from the 
seller as to his claim for cure or adjustment. Similarly, a seller may withhold 
a delivery pending payment for prior ones, at the same time delaying his deci­
sion as to cancellation. A :reasonable time !or notifying of cancellation, judged 
by commercial standards unde:r the section on good faith, extends of course to 
inc[ude the time covered by any reasonable negotiation in good faith. However, 
during this period the defaulting party is entitled_, on request, to know whether 
the contra.et is still in effect, before he can be required to perform furthet'. 

Cross References: 

Point 2: §§ 2,307 and 2,607. 
Point 3: ! 1,203. 
Point 5: §§ 2,208 and 2,609. 
Point 6: § 2,610. 

Definitional Cross References: 

"Action". § 1-201. 
"Aggrieved pa:rty". § 1,201, 
"Buyer"'. § 2~103. 
"Cancellation". § 2"-106, 
"Conio:rm". § 2-106. 
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"Contract". § 1--201. 
"Lot". § 2-105. 
'
1Notifies". § 1-201. 
"Seasonably". § 1-204. 
"Seller". § 2-103. 

Prior Statutes: None. 

VIRGINIA ANXOTATIONS 

Comment: Subsection 2-612(3), which provides that an aggrieved party rein­
states the contract by accepting a nonconior!ning instalhnent without seasonably 
notifying the other party of cancellation, is in accord ,•rith Virginia law, at least 
1.-vhere the nonconfo1mity is a delay in delivery. The Virginia cases hold that a 
buyer who has the right to rescind the cnntract of sale upon the failure of the 
seller to deliver the subject matter at the time specified \Vaives his right to re­
scind and the contract is kept alive against the buyer as well as against the seller, 
so that neither can maintain an action against the other, except for a breach there­
after occurring. Goldstein v. Old Dominion Peanut Corp., 177 Va. 716, 722-26, 15 
S.E.2d 103 (1941); Tidev.rater Plumbing Supply Co., Inc. v. Emory Foundry Co., 
141 Va. 363, 367, 127 S.E. 87 (1925); Richmond Leather :VIanufacturing Co. v. 
Fai.vcett, 130 Va. 484, 508, 107 S.E. 800 (1921) and Fa,vcett v. Richmond Leather 
Manufacturing Co., 155 Va. 518, 524-, 155 S.E. 714 (1930); Eichelbaum v. Klaff, 
125 Va. 98, 99-101, 09 S.E. 721 (1919); Norfolk Hosiery and Undenvear .l\.fills Co. 
v. Aetna Hosiery, 124 Va. 221, 236-38, 98 S.E. 43 (1919). 

It is not entirely clear under Virginia lai.v whether the buyer may, without giving 
notice, reject delayed delived.es after he has accepted late deliveries \\'hile press­
ing for greater promptness. In Richmond Leather ::\'Ianufacturing Co. v. Fawcett, 
130 Va. 484, 508, 107 S.E. 800 (1921), it was said that the buyer "v.·as required 
to give notice ... that thereafter he stood upon his legal rights, and the con­
tracts must be discharged strictly according to their terms." See also Smith v. 
Snyder, 77 Va. 432, 440-43 (1883), 82 Va. 614 (1886). However, W. S. Forbes & 
Co. v. Southern Cotton Oil Co., 130 Va. 245, 251-52, 108 S.E. 15 (1921), held that 
a<~cepting late delivery on one eontract did not constitute a waiver of the re­
quirement of delivery on time as to another contract. 

By accepting delayed payments, under Virginia law, the seller waives his right to 
insist on payment for future installments in strict accordani::e with the terms of 
the contract. If the seller intends to require strict punctuality of payment in the 
future he must give the buyer notice of that fact. Cocoa Products Co. of _.\..merica, 
Inc. v. Duche, 156 Va. 86, 96-98, 158 S.E. 719 (1931). Nevertheless, payments by 
the buyer at greater than the- contract rate does not preclude the buyer from 
later insisting on the seller making deliveries at the contract rate. C. G. Blake 
Co., Inc. v. W.R. Smith and Son, Ltd., 147 Va. 960, 980-81, 133 S.E. 685 (1926). 

§ 2-613. Casualty to Identified Goods. Where the contract requires 
for its performance goods identiiied when the contract is made. and the 
goods suffer casualty without fault of either party before the risk of loss 
passes to the buyer, or in a proper case under a "no arrival, no sale" tenn 
(§ 2-824) then 

(a) if the loss is total the contract is avoided; and 

(b) if the loss is partial or the goods have so deteriorated as no longer 
to conform to the contract the buyer may nevertheless demand inspection 
and at his option either treat the contract as avoided or accept the goods 
with due allowance from the contract price for the deterioration or the 
deficiency in quantity but without further right against the seller. 

CO~MENT: Prior lTniform Statutory Provision:§§ 7 and 8, Uniform Sales -~ct. 

Changes: Rewritten, the basic poiicy being continued but the test of a udivisible" 
or "indivisible" sale or contract being abandoned in favor of adjustment in 
business terms. 

Purposes of Changes: 1. Where goods whose continued existence is presupposed 
by the agreement are destroyed ~tbout fault of either party, the buyer is ·relieved 
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from his obligation but may at his option take the surviving goods at a fair ad­
justment. "Fault" is intended to include negligence and not merely wilful wrong. 
The buyer is expressly given the right to inspect the goods in order to determine 
whether he wishes to avoid the contract entirely or to take the goods with a price 
adjustment. 

2. The section applies whether the goods were already destroyed at the time of 
contracting without the knowledge of either party or whether they are destroyed 
subsequently but before tbe risk of loss passes to the buyer. Where under the 
agreement, including of course usage of trade, the risk has passed to the buyer 
before the casualty, the section has no application. Beyond this, the essential 
question in determining whether tbe rules of this section are to be applied is 
whether the seller has or has not undertaken the responsibility for the continued 
existence of the goods in proper condition through the time of agreed or expected 
delivery. 

3. The section on the term <jno arrival, no sale" makes clear that delay in arrival, 
quite as much as physical change in the goods, gives- the buyer the options set forth 
in this section. 

Cross Reference: 

Point 3: § 2-324. 

Definitional Cross References: 

"Buyer". § 2-103. 
"Conform". ~ 2-106. 
"Contract". § 1-201. 
"Fault". § 1-201. 
uGoods". § 2-105. 
"Party". § 1-201. 
'
1Rights''. § 1-201. 
"Seller". § 2-103. 

Prior Statutes: None, 

VIRGINIA ANNOTATIONS 

§ 2-614. Substituted Performance. (1) Where without fault of either 
party the agreed berthing, loading, or unloading facilities fail or an agreed 
type of carrier becomes unavailable or the agreed manner of delivery 
otherwise becomes commercially impracticable but a commercially reason­
able substitute is available, such substitute performance must be tendered 
and accepted. 

(2) If the agreed means or manner of payment fails because of do­
mestic or foreign governmental regulation, the seller may withhold or stop 
delivery unless the buyer provides a means or manner of payment which 
is commercially a substantial equivalent. If delivery has already been 
taken, payment by the means or in the manner provided by the regulation 
discharges the buyer's obligation unless the regulation is discriminatory, 
oppressive or predatory. 

COM~IENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. Subsection (1) requires the tender of a commercially reasonable 
substituted performance where agreed to facilities have failed or become com­
mercially impractical. Urtder this Article, in the absence of specific agreement, 
the normal or usual facilities enter into the agreement either through the circum­
stances, usage of trade or prior course of dealing. 

This section appears between ~ 2-613 on casualty to identified goods and the next 
section on excuse by failure of presupposed conditions, both of which deal with 
excuse and complete avoidance of the contract where the occurrence or non­
occurrence of a contingency which was a basic assumption of the contract makes 
the expected performance impossible. The distinction between the present section 
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and those sections lies in whether the failure or impossibility of performance arises 
in connection with an incidental matter or goes to the very heart of the agreement. 
The differing lines of solution are contrasted in a comparison of International 
Paper Co. v. Rockefeller, 161 App. Div. 180, 146 N.Y.S. 371 (1914) and Meyer v. 
Sullivan, 40 Cal. App. 723, 181 P. 847 (1919). In the former case a contract for 
the sale of spruce to be cut from a particular tract of land was involved. When 
a fire destroyed the trees growing on that tract the seller was held excused since 
performance was impossible. In the latter case the contract called for delivery of 
\vh-eat "f.o.b. Kosmos Steamer at Seattle." The war led to cancellation of that 
line's sailing schedule aft-er space had been duly engaged and the buyer was held 
entitled to demand suhstituted delivery at the warehouse on the line's loading dock. 
Under this A.rticle, of course, the seller would also be entitled, had the market 
gone the other way, to make a substituted tender in that manner. 
There must, however, be a true commercial impracticability to excuse the agreed 
to performance and justify a substituted performance. When this is the case a 
reasonable substituted performance tendered by either party should excuse him 
from strict compliance with contract terms which do not go to the essence of the 
agreement. 

2. The substitution provided in this section as between buyer and seller does not 
carry over into the obligation of a financing agency under a letter of credit, since 
such an agency is entitled to pedormance which is plainly adequate on its face 
and without need to look into commercial evidenc~ outside of the documents. See 
Article 5, especiaily §§ 5-102, 5-103, 5-109, 5-110, 5-114. 

3. Under subsection (2) where the contract is still executory on both sides, the 
seller is permitted to withdraw unless the buyer can provide- him \Vith a com­
mercially equivalent return despite the governmental regulation. Where, how­
ever, only the debt for the price remains, a larger leeway is permitted. The buyer 
may pay in the manner provided by the regulation even though this may not be 
commercially equivalent provided that the regulation is not "discriminatory, op­
pressive or predatory." 

Cross Reference: 

Point 2: Article 5. 

Definitional Cross References: 

"Buyer". § 2-103. 
"Fault". § 1-201. 
"Party". § 1-201. 
"Seller". § 2-103. 

Prior Statutes: None. 

VIRGINIA ANNOTATIONS 

§ 2-615. Excuse by Failure of Presupposed Conditions. Except so far 
as a seller may have assumed a greater obligation and subject to the pre­
ceding section on substituted performance: 

(a) Delay in delivery or non-delivery in whole or in part by a seller 
who complies with paragraphs (b) and (c) is not a breach of his duty 
under a contract for sale if performance as agreed has been made imprac­
ticable by the occurrence of a contingency the non-occurrence of which 
was a basic assumption on which the contract was made or by compliance 
in good faith with any applicable foreign or domestic governmental regu­
lation or order whether or not it later proves to be invalid. 

(b) Where the causes mentioned in paragraph (a) affect only a part 
of the seller's capacity to perform, he must allocate production and deliver­
ies among his customers but may at his option include regular customers 
not then under contract as well as his own requirements for further manu­
facture. He may so allocate in any manner which is fair and reasonable. 

(c) The seller must notify the buyer seasonably that there will be 
delay or non-delivery and, when allocation is required under paragraph 
(b), of the estimated quota thus made available for the buyer. 
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COI'tIMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. This section excuses a seller from timely delivery of goods con­
tracted for, where his performance has become commercially imprac.ticable because 
of unforeseen supervening circumstances not within the eontemplation of the 
parties at the time of contracting. The destruction of specifie goods and the 
problem of the use of substituted performance on points other than delay or 
quantity, treated elsewhere in this ,.-'\.rticle1 must he distinguished from the matter 
covered by this section. 

2. The present section deliberately refrains from any effort at an exhaustive ex­
pression of contingencies and is to be interpreted in all cases sought to be brought 
within its scope in terms of its underlying reason and purpose~ 

3. The first test for excuse under this ~4..rticle in terms of basic assumption is a. 
familiar one. The additional test of commercial impracticability (as contrasted 
with "impossibility/' ":frustration of performance" or "frostration of the ventul'e") 
has been adopted in order to call attention to the commercial character of the 
criterion chosen by this Article. 

4. Increased cost alone does not excuse performance unless the rise in cost is 
due to some unforeseen contingency which alters the essential nature of the per­
formance. Neither is a rise or a collapse in the market in itself a justification. 
for that is exactly the type of business risk which business contracts made at 
fixed prices are intended to cover. But a severe shortage of raw materials or of 
supplies due to a contingency such as war, embargo, local crop failure 1 unforeseen 
shutdown of major sources of supply or the like, which either causes a marked in­
crease in cost or altogether prevents the seiler from securing supplies necessary 
to his performance, is within the contemplation of this section. (See Ford & Sons, 
Ltd., v. Henry Leetham & Sons, Ltd., 21 Com. Gas. 55 (1915, K.B.D.).) 

5. Where a particular source of supply is e."'<clusive under the agreement and 
fails thl.'Ough casualty, the present section applies :rather that the provision on 
destruction or deterioration of specific goods. The same holds true i:.vha-e a 
particular source of supply is shown by the circumstances to have been con~ 
templated or assumed by the parties at the time of contracting\ (See Davia Co. 
v. Hofl'mann-LaRoche Chemical Works, 178 App.Div. 855, 166 N.Y.S. 1W (1917) 
and International Paper Co. v. Rockefeller, 161 A~p.Div. 180, 146 N.Y.S. 371 
(1914) ), There ls no e-xeuse under this section, however, unless the seller has 
employed all due measures to assure himself that his source will not fail. (See 
Canadian Industrial Alcohol Co., Ltd.. v. Dunbar Molasses Co., 258 N.Y. 194, 179 
N.E. 383, 80 A.L.R. 1173 (1932) and WasMnglon Mfg. Co. v. Midland Lumber Co., 
113 Wash. 593, 194 P. 777 (1921).) 

In the case of failure of production by an agreed source fo:r causes beyond the 
seller's control, the seller :i,hould. if possible, be excused since production by an 
agreed source is without more a basic assumption of the contract. Such excuse 
should not result in relieving the defaulting supplier from liability nor in dropph1g 
into the selier's Iap an unearned bonus of damages over. The flexible adjustment 
machinery of this Article provides the solution under the provision on the obliga­
tion of good faith. A. condition to his making good the claim of e:x.euse is the 
turning over to the buyer of his rights against the defaulting source of supply to 
the extent of the buyer's contract in relation to which excuse is being claimed. 

6. In situations in which nejthe:r sense nor justice is served by eithe?' answer 
when the issue is posed in flat terms of "excuse" or "no excuse," adjustment under 
the various provisions of this Article is necessary, especially the sections on good 
faith, on insecurity and assurance and on the r.eading of all provisions in the llght 
of their purposes, and the gen~l policy of this Act to use equitable principles in 
furtherance of commercia1 standards and good faith. 

7. The failure of conditions which go to convenience or coJlateral vaiues -rather 
than to the commercial practicability of the main performance does not amount 
'to a complete excuse. However, good faith and the :reason of the present section 
and of the preceding one rnay properly be held to justify and even to require any 
needed de!ay involved in a good faith inquiry seeking a readjustment o:f the 
contract terms to meet the new conditions. 

8. The provisions of this aection are made subject to a.ssumption of great.er 
liability by agreement and such agreement is to be found not only in the expressed 
terms of the contract but in the circumstances surrounding the contracting, in 
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trade usage and the like. Thus the exemptions of this section do not apply when 
the contingeney in question is sufficiently foreshadowed at the time of contracting 
to be included among the business risks which are fairly to be regarded as p~rt 
of the dickered terms, either consciously or as a matter of reasonable, commercial 
interpretation from the circumstances. (See Madeirense Do Brasil, S. A. v. 
Stulman-Emerick Lumber Co., 147 F.2d 399 (C.C.~a\., 2 Cir., 1945) ). The exemption 
otherwise present through usage of trade uncier the present section may also be 
exp1·essly negated by the language of the agreement. Generally, express agree~ 
ments as to exemptions designed to enlarge upon or suppl,.i.nt the provisions of this 
section are to be read in the light of mercantile sense ar:.d reason, for this section 
itself sets up the commercial standard for normal and reasonable interpretation 
and provides a minimum beyond which agreement may not go. 
Agreement can also be made in regard to the consequences of exemption as laid 
down in paragraphs (b) and ( c) and the next section on procedure on notice 
claiming excuse. 

9. The case of a farmer who has contracted to sell crops to be grown on designated 
land may be regarded as falling either within the section on casualty to identified 
goods or this section, and he may be excµsed, when there is a failure of the 
specific crop, either on the basis of the dest:;:-uction of identified goods or because 
of the failure of a., basic assumption of the ~ontract. 

Exemption of the buyer in the case of a "requirements" contract is covered by the 
"Output and Requirements" section both as to assumption and allocation of the 
relevant risks. But when a contract by a manufacturer to buy fuel or raw material 
makes no specific reference to a particular venture and no such reference may be 
dr.::i.wn from the circumstances, co1nn1ercial understanding vie,\.'S it as a gP.neral 
deal in the general market and not conditioned on any assumption of the continuing 
operation of the buyer's plant. Even when notice is giveu by the buyer that the 
sup.plies are needed to fill a specific contract of a normal commercial kind, com~ 
merc.ial understanding does not see such a supply contract as conditioned on the 
continuance of the buyer's further contract for outlet. On the other hand, where 
the buyer's contract is in reasonable commercial understanding conditioned on a 
definite and specific venture or assumption :is, for instance, a war procurement 
subcontract known to be based on :1 prime contract which is subject to termination, 
or a supply contract for a particular construction venture, the reason of the 
present section may well apply and entitle the buyer to the exemption. 

10. Following its basic policy of using commercial practicability as a test for 
excuse, this sec~ion recognizes as of equal significance either a foreign or domestic 
regulation and iiisregards any technical distinctions between "law," "regulation," 
''order" and the like. Nor does it make the present action of the seller depend upon 
the eventual judicial determination of the legality of the -particular governmental 
action. The se!ler1s good faith belief in the validity of the regulation is the test 
under this ~·.\..rticle and the best evidence of his good faith is the general commercial 
acceptance of the regulation. However, gove~:nmental interference cannot excuse 
unless it truly "supervenes" in such a manner as to be beyond the seller's 
assumption oi risk. And any action by the party claiwjng excuse which causes 
or colludes in inducing the governmental action preventing his performance 
would be in breach of good faith and would destroy his exemption. 

11. An excused seller must fulfill his contract to the extent which the super­
vening contingency permits, and if the situation is such that his customers are 
generally affected he must take account of all in supplying one. Subsections (a) 
and (b), therefore, explicitly permit in any proration a fair and reasonable 
attention to the needs of regular customers 1..vho are probably relying on spot 
orders for supplies. Customers at different stages of the manufacturing process 
may be fairly treated by including the seller's manufacturing requirements. A 
fortiori, the seller may also take account of contracts later in date than the one 
in question. The fact that such s-pot orders may be closed at an advanced price 
causes no difficulty, since any allocation which exceeds normal past requirements 
will not be reasonable. However, good faith requires, when prices have advanced_. 
that the seller exercise real care in making his allocations, and in case of doubt 
his contract rnstomers should be favored and supplies prorated evenly among 
them regardless of price. Save for the extra care thus required by changes in 
the market, this section seeks to leave every rea::onable business leeway to 
the seller. 

Cross References: 

Point 1: ~§ 2~613 und 2-614. 
Point 2: § 1-102. 
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, Point" 5: §§ 1-203 and 2-613. 
Point 6: s§ 1-102, 1-203 and 2-609, 
Point 7: § 2-614. 
Point S: §§ 1-201, 2-302 and 2-616, 
Point 9: !§ 1-102, 2-306 and 2-613, 

Definitional Cross References: 

''Between merchants". § 2-104. 
HBuyer". § 2-103. 
"Contract'\ § 1-201. 
11Contract for sale". § 2-106. 
1'Good faith". ~ 1-20L 
HMerchant''. § 2-104. 
"NotJfies". § 1-201. 
11 Seasonably". § 1-204. 
"Seller". § 2~ 103~ 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: In Goldstein v. Old Dominion Peanut Corp., 177 Va. 716, 726-28, 15 S.E. 
2d 103 (1941), the Supreme Court of Appeals refused to recognize inconvenience or 
cost, though they might make compliance a hardship, as excuses for nonperform­
ance on the ground that they constitute supervening causes, not within the contem­
plation of the parties. Virginia has required reasonable diligence to comply with a 
contract even though the contract does not expressly provide for liability in ease of 
nonperformance, Richmond Ice Co. v. Crystal Ice Co .• 99 Va.. 285, 289-90, 38 S.E. 
141 (1901); James River and Kanawha Co. v, Adams, 58 Va. (17 Gratt.) 427, 437·38 
(1867). In Bardach Iron and Steel Co,, Inc, v, Tenenbaum, 136 Va. 168, 174-76, 118 
S.E. 502 (1923), as a matter of interpretation of the eontxact1 the seller was held 
not responsible for contingencies beyond his control. 

§ 2-616. Procedure on Notice Claiming Excuse. (1) \Vhere the buyer 
receives notification of a material or indefinite delay or an allocation justi­
fied under the preceding section he may by written notification to the 
seller as to any delivery concerned, and where the prospective deficiency 
substantially impairs the value of the whole contract under the provisions 
of this Article relating to breach of installment contracts (§ 2-612). then 
also as to the whole, 

( a) terminate and thereby discharge any une.xecuted portion of the 
contract; or 

(b) modify the contract by agreeing to take his available quota in 
substitution. 

(2) If after receipt of such notification from the seller the buyer fails 
so to modify the contract within a reasonable time not exceeding thirty 
days the contract lapses with respect to any deliveries affected. 

(3) The provisions of this section may not be negated by agreement 
except in so far as the seller has assumed a greater obligation under the 
preceding section. 

CO~:I~IENT: Pl."ior Uniform Statutory Provision: Noll€'. 

Purposes: This section seeks to establish simple and workable machinery fo-r 
providing certainty as to when a supervening and excusing contingency #excuses" 
the delay, "discharges" the contract, or may result in a waiver of the delay by the 
buyer. When the seller notifies, in accordance with the preceding section. claiming 
excuse~ the buyer may acquiesce, in which case the contract is so modified. No 
consideration is necessary in a case of this kind to supp(,rt such a modification. If 
the buyer does not elect so to modify the eont:ract, he may terminate it and under 
subsection (2) his silence after receiving the seller's claim of excuse operates as 
sue.~ a termination. Subsection (3) denies effect to any contract clause made i:n 
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advance of trouble whlch would require the buyer to stand ready to take delivery 
wl:enever the seller is excused from delivery by unforeseen circumstances. 

Cross References: 

Point l: !§ 2-209 and 2-615. 

Definitional Cross References: 

"Buyer". § 2-103. 
''Contract". § 1-201. 
"Installment contra.et". § 2-612. 
"Notification", § 1-201. 
11 Reasonable time". § 1-204~ 
usene:r". § 2~103. 
"Terminationn. § 2-106. 
"Written". § 1~201. 

VIRGINIA ~'<NOTATIONS 

Prior Statutes: None. 

PART 7 

REMEDIES 

§ 2-701. Remedies for Breach of Collateral Contracts Not Impaired. 
Remedies for breach of any obligation or promise collateral or ancillary to 
a contract for sale are not impaired by the provisions of this Article. 

CO!\-IMENT: Prior Uniform Statutory Provision: None. 

Purposes: Whether a claim for breach of an obligation collateral to the contract 
for sale requires separate trial to avoid confusion of issues is beyond the scope 
of this Article; but contract\ud arrangements which as a business matter enter 
vitally into the contract should be considered a part thereof in so far as cross~ 
claims or defen:::es are concerned. 

Definitional Cross References: 

"Contract :for sale". § 2-106. 
"Remedy". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 2-702. SeUer's Remedies on Discovery of Buyer's Insolvency. (1) 
Where the seller discovers the buyer to be insolvent he may refuse delivery 
except for cash including payment for all goods theretofore delivered under 
the contract, and stop delivery under this Article (§ 2-705). 

(2) Where the seller discovers that the bUl'er has received goods on 
credit while insolvent he may reclaim the goods upon demand made within 
ten days after the receipt, but if misrepresentation of solvency has been 
made to the particular seller in writing within three months before delivery 
the ten day limitation does not apply. Except as provided in this subsec­
tion the seller may not base a right to reclaim goods on the buyer's fraudu­
lent or innocent misrepresentation of solvency or of intent to pay. 

(3) The seller's right to reclaim under subsection (2) is subject to 
the rights of a buyer in ordinary course or other good faith purchaser or 
lien creditor under this Article (§ 2-403). Successful reclamation of goods 
excludes all other remedies with respect to them. 
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COMMENT: Prior C"niform Statutory Provision: Subsection (1)-§§ 53(1)(b), 
54(1) (c) and 57, Uniform Sales Act; Subsection (2)-none; Subsection (3)­
§ 76(3), Uniform Sales Act. 

Changes: Rewritten, the protection given to a seller who has sold on credit and 
has delivered goods to the buyer immediately preceding his insolvency being 
extended. 

Purposes of Changes and New lfatter: To make it clear that: 
1. The seHer1.s right to withhold the goods or to stop delivery except fol' cash 
when he discovers the buyer's insolvency is tnade explicit in subsection (l) re­
gardless of the passage of title, and the concept of stoppage has been extended 
to include goods in the possession of any bailee who has not yet atto:rned to the 
buyer. 

2. Subsection (2) takes as its base line the proposition that any receipt of goods 
on credit by an insolvent buyer amounts to a tacit business misrepresentation of 
$olvency and therefore is fraudulent as against the particulat' seller. This Article 
makes discovery of the buyer's insolvency and demand within a ten day period 
a condition of the right to reclaim goods on this g:round, The ten day lirrdtation 
period operates f:rom the time of receipt of the goods. 

An exeeption to this time limitation is made whe;1 a written misrepresentation 
of solvency has been made to the particular seller within three months prior to 
the delivery. To fa11 vrithin the exception the statement of solvency must be in 
writing, addressed to the particular seller and dated v.ithin three months of the 
rleHvery, 

8. Subsection (3) subjects the right of reclamation to certain rights of third 
parties 11under this Article (§ 2-403)/' The rights so given priority of course 
include the rights given to puxchasers from the buyer by § 2-403(1) and (2). 
They also include other rights arising under Article 2, such as the rights of 1:ien 
creditors of the buyer under § 2-326(3) on consignment sales. Moreover, sinee 
§ 2-403{4) incorporates by J:€ference :rights given to other purchasers and to Uen 
creditors by Articles 6j 7 and 9, such rights have the same priority. "Lien credi­
torn here has the same meaning as in § 9~301(3). Thus if a seller retains a.n un­
perfected security interest, subordinate under § 9-301 (1) (b) to the rights of a levy­
ing i!reditor of the buyer, his right of reclamation under this section is also sub~ 
ject to the creditor's rights. Purchasers or lien creditors may also have rights 
not arising under this Article; under § 1-103 such rights may have priority by 
virtue of supplementary principles not displa.eed by this Section. See In re 
Kravitz, 278 F.2d 820 (3d Cir. 1960). 
Because the right of the seller to reclaim goods under this section constitutes 
preferential treatment as against the buyeris other creditors, subsection (3) pro­
~;ides that suth reclamation bars all of his other remedies as to the goods involved. 

Cross References: 

Point 1: §§ 2-401 and 2-706. 
Compare § 2-502. 

Definitional Cross References: 
"Buyer". § 2~103.. 
"Buyer in ordinary course of business". § 1-201. 
"Contract". § 1~201. 
i.Good faith".§ 1-201~ 
"Goods11

• § 2~105. 
"Insolvent". § 1-201. 
11Person11

• § 1-201. 
"Purchaser". § 1~201. 
"Receipt of goods". § 2-103. 
i;Remedy". § 1~201. 
"Right.,;:". § 1-201. 
''Seller1

'. § 2-103. 
"Writing''. § 1-201. 

VIRGINIA ANNOTATIONS 
Prior Statutes: None. 

Comment: The right -given by subsection 2-702(2) to the seller to reclaim goods, 
when he discovers that the buyer is insolvent and makes demand for their return 
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,vithin ten days after delivery, changes Virginia law. In James v. Bird's Adm'r, 
35 Va. (8 Leigh) 510, 513 (1337), the court said that the seller of personal pro­
perty has no irnplied or equitable lien for the purchase n1oney and that he must 
iook solely to the personal responsibility of the buyer. In Trigg v. Bucyrus Co., 
104 Va. 79, 81-88, 51 S.E. 174 (1905), the seller ,vas not pennitted to recover a 
chattel from an insolvent buyer, ownership having passed to the buyer, but since 
the insolvency apparently occurred much more than ten days after the delivery of 
the chattel, the result would be the same under the UCC. 

·Subsection 2-702(3) is in accord with Oberdorfer v. )!eyer, 88 Va. 384, 386, 13 
S.E. 756 (1891), which indicated that a seller could reclaim goods fro1n a buyer 
v,;i10 had fraudulently misrepresented his solvency, but denied reclamation because 
the goods had passed into the hands of a party who had taken them in good faith 
,rithout notice of the seller's rights. 

§ 2-703. Seller's Remedies in General. Where the buyer wrongfullv 
rejects or revokes acceptance of goods or fails to make a payment due on 
or before delivery or repudiates with respect to a part or the whole, then 
with respect to any goods directly affected and. if the breach is of the 
whole contract (§ 2-612), then also with respect to the whole undelivered 
balance, the aggrieved seller may 

(a) withhold delivery of such goods; 

(b) stop delivery by any bailee as hereafter provided (§ 2-705); 

(c) proceed under the next section respecting goods still unidentified 
to the contract; 

(d) resell and recover damages as hereafter provided (§ 2-706); 

(e) recover damages for non-acceptance (§ 2-708) or in a proper case 
the price (§ 2-709); 

(f) cancel. 

COlQIENT: Prior Uniform Statutory Provision: No comparable index section. 

Purposes: 1. This section is an index section which gathers together in one con­
venient place all of the· various remedies open to a seller for any breach by the 
buyer. This Article rejects any doctrine of election of remedy as a fundamental 
policy and thus the remedies are essentially cumulative in nature and include all 
of the available remedies for breach. Whether the pursuit of one remedy bars 
another depends entirely on the facts of the individual ca.se. 

2. The buyer's breach which occasions the use of the remedies under this section 
may involve only one lot or delivery of goods, or may involve all of the goods 
which are the subject matter of the particular contract. The right of the selle:r 
to pursue a remedy as to all the goods when the breach is as to only one or more 
lots is covered by the section on breach in installment contracts. The present sec­
tion deals only with the remedies available after the goods involved in the breach 
have been determined by that section. 

3. In addition to the typical case of refusal to pay or default in payment, the 
language in the preamble, "fails to make a payment due," is intended to cover 
the dishonor of a check on due presentment, or the non-acceptance of a draft, and 
the failure to furnish an agreed letter of credit. 

4. It should also be noted that this Act requires its remedies to be liberally ad­
ministered and provides that any right or obligation which it declares is enforce­
able !Jy action unless a different effect is specifically prescribed (§ 1-106). 

Cross References: 

Point 2 § 2-612. 
Point 3 § 2-325. 
Point 4 § 1-106. 
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Definitional Cross References: 
11_4,.ggrieved party'\ § 1-201. 
"Buyer11

• § 2-103. 
"Cancellation". § 2-106. 
"Cont!'act". § 1-201. 
"Goodsn. § 2-105. 
"Remedy1

'. § 1-201. 
"Seiler'~. § 2~103. 

VIRGINU. ANNOTATIONS 

Prior Statutes: None. 

Comment; For a comment on the seller's remedies under the UCC as compared 
with the remedies under Virginia law, see Rowe, Seller's Remedies and Article 2, 
20 Wash. & Lee L. Rev. (Fall 1963). 

The different selle1.:•s remedies under Virginia law were surnrna.rized in Rosen­
baums v. Weeden, Johnson & Co.~ 59 Va. {18 Gratt.) 785, 790 (1868) as foilows: 
Hif a vendee of goods refuse to accept them when tendered according to the con­
tract of sale, the vendor may elect to :rescind the contract and keep or dispo.se 
of the goods for hi.s o,vn use, Ol' to let it remain in full force and h-0id the vendee 
liable for the price of the goods and all damages arising frorn his breach of the 
contract. If he eleets to let the contract remain in full force, he may either bring 
his action for the price of the goods when it is due and payable, or he may sell 
the goods, apply the net proceeds of sale to the credit of the vendee on aecount 
of the money due by him, and bring an action against him to recover the balance." 
Although the Rosenbaums case refen·ed to the remedy of cancellation. there ap­
pears to be no Virginia case involving the situation~ For purposes of venue, Big 
Seam Coal Corp. v. Atlantic Coast Line Railroad Co., 196 lla. 590_. 594-95, 85 S.E.2d 
239 {1955), held that a contract for coai F.O.B. mfue was breached at the m_ine 
v.'here the buyer refused to accept shipments. The UCC does not cover the point. 

§ 2-704. Seller's Right to Identify Goods to the Contract Notwith­
standing Breach or to Salvage Unfinished Goods. (1) An aggrieved seller 
under the preceding section may 

(a) identify to the contract conforming goods not already identified 
if at the time he learned of the breach they are in his possession or control; 

(b) treat as the subject of resale goods which have demonstrably 
been intended for the particular contract even though those goods are un­
finished. 

(2) 'W"here the goods are unfinished an aggrieved seller may in the 
exercise of reasonable commercial judgment for the purposes of avoiding 
loss and of effective realization either complete the manufacture and wholly 
identify the goods to the contract or cease manufacture and resell for 
scrap or salvage value or proceed in any other reasonable manne1·. 

COft'I)IENT: Prior Uniform Statutory Provision: §§ -63(3) and 64(4}, Unifonn 
Sales Aet. 

Changes: Rewritten, the seller's rights being broadened. 

Purposes of Changes: 1. This section gives 3.n aggrieved 1*!ller the right at the 
time of breach to identify to the contract any conforming finished goods1 regard­
less of their resaiability, and to use reasonable judgment az to completing un­
finished goods. It thus makes the goods available for resale under the resale 
section, th€ seller's primary :remedy, and in the special ease in which resale is not 
practicable, allows the action for the price which wou1d then be necessary to give 
the seller the value of his eontract. 
Z, 'Cnder this Article the seller is given ex.press power to complete manufacture 
or procurement of goods for the eontract unless the e..,;:ercise oi reasonable com­
mercial judgment as to the facts as they appear at the time he learns of the 
breach makes it elear that such action will result in a material increase in 
damageij, The burden is on the buyer to show the commercially unreasonable 
nature of the seller1s action in completing manufaeture. 
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Cross References: 

§§ 2-703 and 2-'706. 

Detinitional Cross References~ 

"Aggrieved party". § 1-201. 
"Conforming". § 2-106. 
"Contract'". § 1-201. 
HGoods1

'. § 2-105. 
"Rlghtsn. § 1~201. 
"Seller". § 2-103, 

VIRGIN'IA ANNOTATIONS 

Prior Statutes; None. 

§ 2-705. Seller's Stoppage of Delivery in Transit or Otherwise. (l) The 
seller may stop delivery of goods in the possession of a carrier or other 
bailee when he discovers the buyer to be insolvent (§ 2-702) and may stop 
delivery of carload, truckload, planeload or larger shipments of e>:press or 
freight when tii.e buyer repudiates or fails to make a payment due before 
delivery or if for any other reason the seller has a right to withhold or re­
claim the goods. 

(2) As against such buyer the seller may stop delivery until 

(a) receipt of the goods by the buyer; or 

(b) acknowledgment to the buyer by any bailee of the goods except 
a carrier that the bailee holds the goods for the buyer; or 

(c) such acknowledgment to the buyer by a carrier by reshipment 
or as warehouseman; or 

( d) negotiation to the buyer of any negotiable document of title 
covering the goods. 

(3) (a) To stop delivery the seller must so notify as to enable the 
bailee by reasonable diligence to prevent delivery of the goods. 

(b) After such notification the bailee must hold and deliver the goods 
according to the directions of the seller but the seller is liable to the bailee 
for any ensuing charges or damages. 

( c) If a negotiable document of title has been issued for goods the 
bailee is not obliged to obey a notification to stop until surrender of the 
document. 

( d) A carl"ier who has issued a non-negotiable bill of lading is not 
obliged to obey a notification to stop received from a person other than 
the consignor. 

COlll\{ENT: Prior Uniform Statutory Provision: §§ 57-59. Uniform Sales Act; see 
also §§ 12, 14 and 42, Uniform Bills of Lading Act and §§ 9, 11 and 49, Unifonn 
Warehouse Receipts Act. 

Changes: This section continues and develops the above ;Sections of the Uniform 
Sales Act in the light of the other uniform statutory provisions noted. 

Purposes: To make it clear that: 

1. Subsection (1) applies the stoppage principte to other bailees as well as 
carriers. 

It also e...,pands the remedy to cover the aituations, in addition to buyer1.s insol­
vency! specified in the subsection. But since stoppage is a burden in any case 
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to carriers, and might be a vezy heavy burden to them if it covered all small 
shipments in all these situations, the right to stop :for reasons other than insol­
Yeney is limited to carload, truckload, planeload or larger shjpments. The seller 
shipping to a buyer of doubtful credit can protect himself by shipping C,O.D. 
Where stoppage occurs for insecurity it is merely a suspension of performance, 
and if assurances are duly forthcoming from the buyer the seller is not entitled 
to resell or divert. 

Imp-roper stoppage ls a h:rea.ch by the seller if it effeetively interferes Wlth tile 
buyer's ri~ht to due tender under the section on manner of tender of delivery. 
However, ll the bailee obeys an unjustified order to stop he may also be liable 
to the buyer. -The measure of his obligation is dependent on the provislons of the 
Documents of Title Article (§ 7-303). Subsection 3 (b) therefore gives him a 
right of indemnity as against the seller in such a case. 
2. "Receipt by the buyer" includes receipt by the buyer's designated representa­
tive, the .sub-puTchaser, when shipment is made direct to him and the buyer him­
.self never receives the goods. It is entirely -proper under this Article that the 
seller, by making such direct shipment to the sub-purchaser, be regarded as 
acquiescing in the latter's purchase and as thus barred from stoppage of the goods 
as against him . 
. 4..s between the buyer and the seller, the la.tte:Fa right to stop the goods at any 
time until they reach the place of final delivery is recognized by this section. 
Under subsection (3) (c) and (d)~ the carrier is under no duty to recognize the 
stop order of a person who is a stranger to the carrier's contract. But the seller's 
rignt as against the buyer to stop delivery remains, whether or not the carrier 
is obligated to :recognize the stop order. If the carrier does obey it, the buyer 
cannot complain merely because of that eireumstance; and the seller becomes 
obligated under subsection (3) (b) to pay the carrier any en.suing damages or 
charges. 
3. A diversion of a shipment is not a "reshipmentn under subsection (2) (c) when 
it is merely an incident to the original contract of transportation. Nor is the 
procurement of "exchange bills" of lading which change only the name of the 
consign,ee to that of the buyer's local agent but do not alter the destination of a 
reshipment . 

• .\.cknowledgment by the carrier as a uwarehouseman" within the meaning of 
this Article requires a contract of a truly different character from the original 
shipment, a contract not in extension of transit but as a warehouseman. 
4. Subsection (3)(c) makes the bailee's obedience of a notification to stop condi­
tional upon the surrender of any outstanding negotiable document. 
5. Any charges or losses incutted by the carrier in following the seller's orders, 
whether or not he was obligated to do so, fall to the .seller's charge. 
6. Aiter an effective stoppage under this section the seller's rights in the goods 
are the same as if he had never made a delivery. 

Cross References: 

§§ 2-702 and 2-703. 
Point 1: §§ 2-503 and 2-609, and A,:tiele 7. 
Point 2: § 2-103 and Article 7. 

Definitional Cross References: 

"Buye:r''. § 2-103. 
1'Contruct for sale". § 2-106~ 
unocument of titleu. § 1-201. 
<(Goods". § 2~100. 
"Inso1vent11

• § -1-201. 
"Notification". § 1-201. 
"Receipt of goods,,. § 2-103. 
"Rights1

'. § 1~201. 
HSeller1

'. § 2-103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: 'Virginia has recognized the doctrine of stoppage in transit. In Howatt 
& Co. v, Davis & Chalmers1 19 Va. (5 Muni.) 341 S7~19 (1816), a seller was al~ 
lowed a right of stoppage when the buyer became insolvent. while the goods were 
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still in the hands: of the seller's agent, the c.ourt speaking of the goods as being "in 
!egsl phrase, in t:ransitu.'' The doctrine ,...-as discussed in Pleasants v~ Pendleton, 
27 Va. (6 Rand,) 473, 484-85 (1828). 

§ 2-706. Seller's Resale Including Contract for Resale. (1) Under the 
conditions stated in § 2-703 on seller's remedies, the seller may resell the 
goods concerned or the undelivered balance thereof. Where the resale is 
made in good faith and in a commercially reasonable manner the seller 
may recover the difference between the resale price and the contract price 
togethel' with any incidental damages allowed under the provisions of this 
Article (§ 2-710), but less expenses saved in consequence of the buyer's 
breach. 

(2) Except as otherwise provided in subsection (3) or unless other­
wise agl'eed resale may be at public or private sale including sale by way 
of one or more contracts to sell or of identification to an existing contract 
of the seller. Sale may be as a unit or in parcels and at any time and place 
and on any terms but every aspect of the sale including the method, man­
ner, time, place and terms must be commercially reasonable. The resale 
must be reasonably identified as referring to the broken contract, but it is 
not necessary that the goods be in existence or that any or all of them 
have been identified to the contract before the breach. 

(3) Where the resale is at private sale the seller must give the buyer 
reasonable notification of his intention to resell. 

. ( 4) Where the resale is at public sale 

(a) only identified goods can be sold except where there is a recog· 
nized market for a public sale of futures in goods of the kind; and 

(b) it must be made at a usual place or market for public sale if one 
is reasonably available and except in the case of goods which are perish­
able or threaten to decline in value speedily the seller must give the buyer 
reasonable notice of the time and place of the resale; and 

( c) if the goods are not to be within the view of those attending the 
sale the notification of sale must state the place where the goods are 
located and provide for their reasonable inspection by prospective bidders; 
and 

( d) the seller may buy. 

(5) A purchaser who buys in good faith at a resale takes the goods 
free of any rights of the original buyer even though the seller fails to 
comply with one or more of the requirements of this section. 

(6) The seller is not accountable to the buyer for any profit made on 
any resale. A person in the position of a seller (§ 2-707) or a buyer who 
has rightfully rejected or justifiably revoked acceptance must account for 
any excess over the amount of bis security interest. as hereinafter denned 
(subsection (3) of § 2-711). 

COMMENT: Prior Uniform Statutory Provision: § 60, Uniform Sales Act. 

Changes: Re,vritten. 

Purpos~ of Changes: To simplify the prior statutory provision and to make it 
clear that: 

1. The only condition precedent to the seller's right of resale under subsection 
(1) is a breach by the buyer within the section on the seller's remedies in general 
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or insolvency. Other meticulous eonditions and restrictions of the priox uniform 
statutory provision are disapproved by this ~-.\rticle and are replaced by standards 
of commercial reasonableness. lI nder this section the seller may resell the goods 
after any breach by the buyer. Thus, an anticipatory repudiation by the buyer 
gives rise to any of the seller's remedies for breach. and to the right of resale. 
This principle is supplemented by subsection (2) 1rvhich author'izes a resale of 
goods which are not in existence or were not identified to the contract before the 
breach. 
2. In order to recover the damages prescribed in subseetion {1) the seller must 
act "in good :faith and in a commercil.\Ily ren.sonable manner'1 in making the 
resale. This standard is intended to be more com_prehensive than that of ureason­
able care and judgment" established by the prior uniform statutory provision. 
Failure to act properly under this section deprives the seller oi the n1easu.re of 
damages here provided and relegates him to that provided in § 2-708. 

Under this A .. rticle the seller resells by authority of law, in his own behalf, for 
his own benefit and for the purpose of fixing his damages. The theory oi a sel1er's 
agency is thus rejected. 

3. If the :seller complies with the prescribed standard of duty in making the re­
sale, he may recover from the buyer the damages provided for in subsection (1). 
Evidence of market or current prices at any particular time or place is relevant 
only on the question of \\'hether the seller acted in ·a commercially reasonable 
manner in making the resale. 
The distinction drawn by some court$ between co.ses where the title had not passed 
to the buyer and the seller had resold as owner, and cases where the title had 
passed and the seller had resold by virtue of his lien on the goods:, is rejected. 

4. Subsection (2} frees the remedy of resale from legalistic restrictions and 
enables the seller to resell in accordance with 1·casonuble commercial practices 
so as to realize as high a price as possible in the circumstanees. By "public1

' sale 
!s meant a sale hy auction. A "'privateH sale may be effected by solicitation and 
negotiation conducted either directly or through a broker. ln choosing between a 
public and private sale the character of the goods must be tonsidered and relevant 
trade practices and usages niust be obsen"'Bd. 
5. SUbsection (2) merely clarifies the common law rule that the time for resale 
is a reasonable time after the buyer's breach, by using the language "eommer­
cially reasonable." What is such a reasonable time depends upon the nature of 
the goods, the condition of the market and the other circumstances of the case; 
its length cannot be measured by any legal yardstick or divided into degrees. 
Where a seller contemplating resale Mceives a demand from the buyer for inspec­
tion under the section of preserving evidence o-f goods in dispute; the time -for 
resale may be appropriately lengthened. 
On the question of the place for resale, subsection (2), goes to the ultimate test, 
the commercial reasonableness of the seller's choice as to the place for an ad­
vantageous resale. This A.rticle rejects the theory that the seller is required to 
resell at the agreed place for deHvery and that a resale elsewhere can be permitted 
only in exceptional cases. 

6. The purpose of subsection (2) being to enable the seller to dispose of the 
goods to the best advantage, he is permitted in making the resale to depart .from 
the terms and conditions of the original cont:ract for sale to any extent "commer­
cially reasonablen in the circumstances. 

7, The provision of subsection (2) that the goods need not be in existence to be 
resold applies when the buyer is guilty of anticipatory repudiation of a contra.et 
for future goods, before the goods or some of them have come into existence. In 
such a case the seller may exercise the right of .resale and fl"< his damages by 
"one or more contracts to sell" the quantity of conform:lng future goods affected 
by the repudiation. The companion provision of subsection (2) that resale may 
be made although the goods were not identified to the contract prior to the buyer's 
breach, likewise contemplates an antieipatory repudiation by the buyer but occur~ 
ring after the goods are in existence. If the· goods so identified conform to the 
contract, their resale will :fix the seller's damages quite as satisfactorily as if 
they had been identified before the breach. 

8. Where the resale is to be by private sale, subsection (3) requires that :teason­
able notification of the seUer1s intention to resell must be given to the buyer. The 
length of notification of a private sale depends upon the urg-ency of the matter. 
Notification of the time and place of this tJ'I)e of sale is not required, 
Subsection ( 4) {b) requires that the seller give the buyer reasonable notice of the 
time and place of a public resale so that he may have an opportunity to bid or to 
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secure the attendance of other bidders. ...\n exception is made in the case of 
goods ",vhich are perishable or threaten to decline speedily in value.'' 

9. Since there would be no reasonable prospect of competitive bidding elsewhere, 
subsection ( 4) requires that a public resale "must be made at a usual place or 
1narket for public sale if one is reasonably available;" i. e., a place or market 
\vhich prospective bidders may reasonably be expected to attend. Such a market 
may still be "reasonably available" under this subsection, though at a considerable 
distance from the place where the goods are located. In such a case the expense 
of transporting the goods for resale is recoverable from the buyer as part of the 
seller's incidental damages under subsection (1). However, the question of avail­
ability is one of commercial reasonableness in the circumstances and if such 
"usual" place or market is not reasonably available, a duly advertised public 
resale may be held at another place if it is one which prospective bidders may 
reasonably be expected to attend, as distinguished from a place ,vhere there is 
no demand whatsoever for goods of the kind. 

Paragraph (a) of subsection ( 4) qualifies the last sentence of subsection (2) with 
respect to resales of unidentified and future goods at public sale. If conforming 
goods are in existence the seller may identify them to the contract after the 
buyer's breach and then resell them at public sale. If the goods have not been 
identified, ho\vever, he may resell them at public sale only as "future" goods and 
only where there is a recognized market for public sale of futures in goods of the 
kind. The provisions of paragraph {c) of subsection (4) are intended to permit 
intelligent bidding. 

The provision of paragraph (d) of subsection (4) permitting the seller to bid 
and, of course, to become the purchaser, benefits the originai buyer by tending 
to increase the resale price and thus decreasing the damages he will have to pay. 

10. This Article departs in subsection (5) from the prior uniform statutory proYi­
sion in pernlltting a good faith purchaser at resale to take a good title as against 
the buyer even though the seller fails to comply with the requirements of this 
section. 

11. Under subsection (6), the seller retains profit, if any, without distinction 
based on whether or not he had a lien since this i\.rlicle divorces the question of 
passage of title to the buyer from the seller's right of resale or the consequences 
of its exercise. On the other hand, where ''a person in the nosition of a seller" or 
a buyer acting under the section on buyer's remedies, exercises his right of resale 
under the present section he does so only for the limited purpose of obtaining 
cash for his "security interest" in the goods. Once that purpose has been ac­
complished any excess in the resale price belongs to the seller to whom an ac­
counting must be made as provided in the last sentence of subsection (6). 

Cross References: 
Point 1: §§ 2-610, 2-702 and 2-703. 
Point 2: § 1-201. 
Point 3: §§ 2-708 and 2-710. 
Point 4: § 2-328. 
Point 8: § 2-104. 
Point 9: § 2-710. 
Point 11: §§ 2-401, 2-707 and 2-711(3), 

Definitional Cross References: 
"Buyer". § 2-103. 
"Contract". § 1-201. 
"Contract for sale". § 2-106. 
"Good faith''. § 2-103. 
aGoods". § 2-105. 
"!11Ie:rchant". § 2-104. 
"Notification". § 1-201. 
"Person in position of seller". § 2-707. 
"Purchase". § 1-201. 
"Rights". § 1-201. 
"Sale". § 2-106. 
"Security interest". § 1-201. 
"Seller". § 2-103. 

VIRGINIA ANNOTATIONS 
Prior Statutes: None. 

Comment: This section is in accord with Virginia law in allowing the seller to re· 
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sell goods that the ouyer uas refused to accept and to collect damages from the 
buyer. John H. :\1aclin Peanut Co., Inc. v. Pretlow and Co., 1'76 Va. 400, 11 S.E.2d 
607 (1940); Rosenbau.~s v. Weeden, Johnson & Co., 49 Va. (18 Gratt.) 785 1 790 
(1868). Such a resale must be made in good faith, which according to Bake.r­
Matthews Lumber Co. v. Lincoln Furniture Manufacturing Co., Inc .• 143 Va. 413, 
423, 139 S.E. 254 {1927), is because the seller is acting as an agent of the buyer 
in making Ule resale. See also Rosenbau."Ua: v. Weeden, Johnson & Co,, 49s Va, 
(18 Gratt,) 785, 793 (1868), This rationale is rejected by the UCO in Comment, 
Point 2. 

If the resale is made h1 a commercially reasonable manner the seller may recover 
Wl.der both the UCC and Virginia law the difference between the res.ale price and 
the. contract price, plus ineidenta.l damages, but less expenses saved in consequence 
of she breach. Mayflower Mills v, Hardy, 138 Va. 134, 147-48, 120 S.E. 861 (1924). 

According to the Comment, Point 5, the requirement that the resale be commer­
cially reasonable includes a requirement that t.he resale be within a reasonable 
time after the buyer's breach. Mayflower Mills v. Hardy, 138 Va. 138~ 147, 120 
S.E. 861 (1924), treated };€Sale within a reasonable time aa a separate and dis­
tinct requirement. 

Both the UCC and Virginia cases :require the seller to give notice to the buyer that 
he is going to make a resale. In Rosenbaums v. Weeden, Johnson & Co,, 49 Va. 
(18 Gratt.) 785, 793 (1868), the court said, 11If the vendor elects to sell the goods 
and hold the vendee liable for the loss, he ought, of courne, to notify tbe 'Vendee 
thr~t such is his electjon1 in order that the vend~e may know what the consequenees 
of his continued default may be, and may, if he can and chooses to do so, avert it by 
performing his contract and receiving the goods; or at least may endeavor to miti­
gate his loss by paying some attention to the resale of the goods." The notice, 
under both the UCC and the Virtf,.nia cases, is of an intention ~ resell and bind 
the buyer as to the price obtained1 and not notice of the sale itself. Walker v. 
Gate,vay 1Vfi11ing Co., 121 Va. 217, 228, 92 S.E. 826 (1911); American Hide & 
Leather Co. v. Chalkley & Co., 101 Va. 458, 463, 44 S.E, 705 (1903). 

§ 2-707. "Person in the Position of a Seller''. (1) A "person in the 
position of a seller" includes as against a principal an agent who has paid 
or become responsible for the price of goods on behalf of his principal or 
anyone who otherwise holds a security interest or other right in goods 
similar to that of a seller, 

(2) A person in the position of a seller may as provided in this Article 
withhold or stop delivery (§ 2-705) and resell (§ 2-706) and recover inci­
dental damages (§ 2-710). 

COMMENT: Prior Uniform Statutory Provision: § 52(2), Uniform Sales Act. 

Changes: Rewritten. 
Purposes of Changes: To make it clear that: 

In addition to following in general the prior uniform. statutory prov.1s1on, the 
case of a financing agency which has aequired documents by honoring a letter o! 
credit for the buyer or by discounting a draft for the seller has been included in 
the term "a person in the position of. a seller/' 

Cross Reference: 
Article 5, § 2-506, 

Definitional Cross References: 
''Consignee". § 7~102. 
"Consignor". § 7~102. 
"Goodsn. ij 2~105. 
'
1Security interest". § 1~201. 

11 Seller". § 2~103. 

VIRGINIA ANNOTATIONS 
Prior Statutes: None. 

§ 2-708. Seller's Damages for Non-acceptance or Repudiation. (1) 
Subject to subsection (2) and to the provisions of this Article with respect 
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to proof of market price ( § 2-723), the measure of damages for non­
acceptance or repudiation by the buyer is the difference between the mar­
ket price at the time and place for tender and the unpaid contract price 
togethe~ with any incidental damages provided in this Article (§ 2-710), 
but less expenses saved in consequence of the buyer's breach. 

(2) If the measure of damages provided in subsection (1) is inade­
quate to put the seller in as good a position as performance would have 
done then the measure of damages is the proftt (including reasonable over­
head) which the seller would have made from full performance by the 
buyer, together with any incidental damages ;:,rovided in this Article 
(§ 2-710), due allowance for costs reasonably :incurred and due credit for 
payments or proceeds of resale. 

COllllENT: Prior Uniform Statutory Provisitln: § 64, Uniform Sales Act. 

Changes: Rewri!;ten. 

Purposes of Changes: To make it clear that: 
1. The prior uniform statutory provision is f-0Uo,V'ed genemHy in setting the 
current market price n.t the time Un<l place for tende!' as the standard by which 
damages fo:r non-acceptance are to be determined. The time an<l place of 'tender 
.is determined by reference to the i,ection on ru.::u,ne:r of ten<ler of delivery, and 
to the sections on the effect of such terms as FOB, FAS, CIF1 C & F, Ex Ship 
and No Arrival} No Sale. 

ln the event that there is no evidence available of the cur.rent market price at 
the time and place of tender, proof of a sub-qjf;ute market may be made under 
the section on determination and proof of market price. Furthermore, the sec­
tion on the admissibility of market quotations i:s intended to ease materially the 
problem of providing competent evidenee. 

2. The provision of this section permitting reco,:,ery of expected profit including 
reasonable overhead where the standard meastR'e of damages is inadequate. to­
gether with the new requirement that price actions may be sustained only where 
resale is impraeticul. are designed to elim.inate t11e unirrir and ec.onomieally 
wasteful results arising under the older lav..· Wen fixed price articles \'{ere in­
volved. This section permits the recovery of lo:;:1; pTOfits in all appropriate cases, 
which would include all standard priced goods. T},.G normal me:isure there would be 
list price less cost to the de.?.ler or list price tl:'!ss manufacturing cost to the 
manufacturer, It is not necessary to a reeovery o)i ''profltn to show a history of 
earnings1 especially if a new venture is involved.. 

3. In all eases the seller may recover incidental damages. 

Cross References! 

Point 1: §§ 2-319 through 2-324, 2-503, 2-723 and 2-724. 
Point 2: § 2"709. 
Point 3: § 2"710. 

Definitional Cross References: 

"Buyer''. § 2"103. 
ucontracf'. § 1-201. 
"SeHee'. § 2-103. 

Prior Statutes: None. 

VIRGINIA ANNOTATIONS 

Comment: Virginia eases are in accord with subsection 2-708(1) in allowing the 
seller to retain the goods and maintain an action for dam.ages, measured by the 
difference between the contract price and the market price, at the time and place 
of tender, plus incidental damages incurred, and l-e£:s any exp(:nses the seHer is 
saved by the breach. Sanitary Grocery Co. V~ W::igh':., 158 Va. 312, :)21-23. l63 
S.E. 86 (1932); Frank v. East Carolina Lumber C..:>.~ 153 Va, 649, 151 S.E. 135 
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(1930) (no breach found); Wessel, Duval & Co. v, Crozet Cooperage Co., 143 Va. 
469, 477, 130 S.E. 393 (1925); J. B. Colt Co. v. Elam, 138 Va. 124, 131, 120 S.E. 
857 (1924) (seller failed to prove any damages); James River Lumber Co., Inc. 
v. Smith Bros., 135 Va. 406, 415-16, 116 S.E. 421 (1923).; McCormick & Co. v. 
Hamilton Wood & Co., 64 Va. (23 Gratt.) 561, 577-78 (1873); Rosenbaums v. 
Weeden, Johnson & Co., 59 Va. (18 Gratt.) 785, 790 (1868), Note, 8 Va. L. Rev. 
393 (1922); Yellow Poplar Lumber Co. v. Chapman, 74 Fed. 444, 454-56 (4th 
Cir. 1896). Virginia has not specifically made an award of incidental da1nages, 
as expressly authorized by the UCC. 

If this measure of damages, that is, the contract price less the market price is 
inadequate, then subsection 2-708(2) provides that the measure of dan1ages shall 
be the profit lost, Virginia has also recognized that when the goods have not yet 
been manufactured, the measure of damages is either the profit lost or the con­
tract price less the cost of manufacturing and delivery. A 1'profits lost" rule was 
applied in A.I.M. Percolating Corp. v. Ferrodine Chemical Corp., 139 Va. 366, 
378-79, 124 S.E. 442 (1924). A "contract price less cost of manufacturing and 
delivery" rule was applied in the following cases: Tide,vater Plumbing Supply 
Co., Inc. v. Emory Foundry Co., 141 Va. 363, 368-69, 127 S.E. 87 (1925); Norfolk 
Hosiery and Unden1.7ear Mills v. Aetna Hosiery Co., 124 Va. 221, 239-41, 98 S.E. 
43 (1919)j Duke v. Norfolk and Western Railway Co., 106 Va. 152, 156-59, 55 
S.E. 548 (1906); Worrell & Williams v. Kinnear l\:Ianufacturing Co., 103 Va. 719, 
722, 49 S.E. 988 (1905); A.lleghany Iron Co. v. Teaford, 96 Va. 372, 377-80, 31 
S.E. 525 (1898). 

§ 2-709. Action for the Price. (1) When the buyer fails to pay the 
price as it becomes due the seller may recover, together with any inci­
dental damages under the next section, the price 

(a) of goods accepted or of conforming goods lost or damaged within 
a commercially reasonable time after risk of their loss has passed to the 
buyer; and 

(b) of goods identified to the contract if the seller is unable after rea­
sonable effort to resell them at a reasonable price or the circumstances 
reasonably indicate that such effort will be unavailing. 

(2) Where the seller sues for the price he must hold for the buyer 
any goods which have been identified to the contract and are still in his 
control except that if resale becomes possible he may resell them at any 
time prior to the collection of the judgment. The net proceeds of any such 
resale must be credited to the buyer and payment of the judgment en­
titles him to any goods not resold. 

(3) After the buyer has wrongfully rejected or revoked acceptance 
of the goods or has failed to make a payment due or has repudiated 
(§ 2-610), a seller who is held not entitled to the price under this section 
shall nevertheless be awarded damages for non-acceptance under the pre­
ceding section. 

COMMENT: Prior Uniform Statutory Provision: § 63, Uniform Sales Act. 

Changes: Rewritten, important commercially needed changes being incorporated. 

Purposes of Changes: To make it clear that: 

1. Neither the passing of title to the goods nor the appointment of a day certain 
for payment is now material to a price action. 

2. The action for the price is now generally limited to those cases where resale 
of the goods is impracticable except where the buyer has accepted the goods or 
where they hav~ been destroyed after risk of loss has passed to the buyer. 

3. This section substitutes an objective test by actior~ for the former "not 
readily resalable" standard. An action for the price under subsection (1) (b) can 
be sustained only after a "reasonable effort to resell" the goods "at reasonable 
price" has actually been made or where the circumstances "reasonably indicate,, 
that such an effort will be unavailing. 
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4. If a buyer is in default not with respect to the price, but on an obligation to 
make an advance, the seller should recover not under this section for the price 
as such, but for the default in the collateral (though coincident) obligation to 
finance the seller. If the agreement bet,veen the parties contemplates that the 
buyer will acquire, on making the advance, a security interest in the goods, the 
buyer on making the advance has such an interest as soon as the seller has 
rights in the agreed collateral. See § 9-204. 

5. "Goods accepted" by the buyer uncier subsection (1) (a) include only goods as 
to which there has been no justified revocation of acceptance, for such a revoca­
tion means that there has been a default by the seller which bars his rights 
under this section. "Goods lost or damaged11 are covered by the section on risk 
of loss. "Goods identified to the contl'act" under subsection (1) (b) are covered 
by the section on identification and the section on identification notv.·lthstanding 
breach. 

6. This section is intended to be exhaustive in its enumeration of cases where 
an action for the price lies. 

7. If the action for the price fails, the seller may nonetheless have proved a 
case entitling him to damages for non-acceptance. In such a situation, subsec­
tion (3) permits recovery of those damages in the same action. 

Cross References: 

Point 4: § 1-106. 
Point 5: § § 2-501, 2-509, 2-510 and 2-704. 
Point 7: § 2-708. 

Definitional Cross References: 

"Action". § 1-201. 
''Buyer". § 2-103. 
''Conforming''. § 2-106. 
"Contract". § 1-201. 
"Goods". § 2-105. 
jjSeller". § 2-103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Nop.e. 

Comment: Under Virginia law the location of the title has been detern1inative of 
the remedy available, so that an action for the price could only be maintained 
where title had passed to the buyer. ~Iontauk Ice Cream Co. v. Daigger Co., 141 
Va. 686, 695-705, 126 S.E. 681 (1925); J. B. Colt Co. v. Elam, 138 Va. 124, 131, 
120 S.E. 857 (1924). The Montauk case distinguished earlier cases :in which 
there had been some indications that an action for the_ price could be maintained 
even though title had not passed at the time of the buyer's breach. See James 
River Lumber Co., Inc. v. Smith Bros., 135 Va. 406, 416, 116 S.E. 241 (1923); 
Rosenbaums v. Weeden, Johnson & Co., 59 Va. (18 Gratt.) 785, 790 (1868). 

Where the buyer has accepted the goods, under Virginia law title has passed and 
the seller may maintain an action for the price. Morton :\Jarks and Sons, Inc. v. 
Hill-Chase Steel Co. of Maryland, 196 Va. 268, 272-74, 83 S.E.2d 356 (1954); 
Birdsong & Co. v. American Peanut Co., 149 Va. 755, 767-68, 141 S.E. 759 
(1928); Travers v. Teese, 148 Va. 378, 138 S.E. 494 (1927) (nothing due from 
buyer to seller); Geoghegan Sons & Co., Inc. v. Arbuckle Bros., 139 Va. 92, 112-
13, 123 S.E. 387, 36 A.L.R. 399 (1924); Pleasants v. Pendleton, 27 Va. (6 Rand.) 
473, 502, 506 (1828). 

§ 2-710. Seller's Incidental Damages. Incidental damages to an ag­
grieved seller include any commercially reasonable charges, expenses or 
commissions incurred in stopping delivery, in the transportation, care and 
custody of goods after the buyer's breach, in connection with return or 
resale of the goods or otherwise resulting from the breach. 

CO:a.f:\1ENT: Prior Uniform Statutory Provision: See§§ 64 and 70, Uniform Sales 
Act. 

Purposes: To authorize reimbursement of the seller for expenses reasonably in­
curred by him as a result of the buyer's breach. The section sets fort11 the prin-
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cipal normal and necessary additional elements of damage flowing from the 
breach but intends to allow all com.mercia11y reasonable expenditures made by 
the seller. 

Definitional Cross References: 

"Aggrieved party". § 1-201. 
"Buyer". § 2-lOcl. 
"Goods". § 2-105. 
"Seller''. § 2-103. 

VIRGIN1A ANNOTATIONS 

Prior Statutes: None.. 
Comment: While it ~·ould appear that Virginia recognizes that the seller is en~ 
titled to incidental damages, as under the UCC, the subjeet has not been ex­
plicitly discussed in the Virginia cases. 

§ 2-711. Buyer's Remedies in General; Buyer's Seeurity Interest in 
Rejected Goods. (1) Where the seller fails to make delivery or repudiates 
or the buyer rightfully rejects or justifiably revokes acceptance then with 
respect to any goods involved, and with respect to the whole if the breach 
goes to the whole contract (§ 2-612), the buyer may cancel and whether or 
not he has done so may in addition to recovering so much of the price as 
has been paid 

(a) "cover" and have damages under the next section as to all the 
goods affected whether or not they have been identified to the contract; or 

(b) recover damages for non-delivery as provided in this Article (§ 2-
713). 

(2) Where the seller fails to deliver or repudiates the buyer may also 

(a) if the goods have been identified recover them as provided in this 
Article (§ 2-502); or 

(b) in a proper case obtain specific performance or replevy the goods 
as provided in this Article (§ 2-716). 

(3) On rightful rejection or justifiable :revocation of acceptance a 
buyer has a security interest in goods in his possession or control for any 
payments made on their price and any expenees reasonably incurred in 
their inspection, receipt, transportation, care and custody and may hold 
such goods and resell them in like manner as an aggrieved seller ( § 2-706). 

COMl\lENT: Prior Uniform Statutory Provision: No comparable index section; 
Subsection (3)-§ 69(5), Uniform Sales Act. 

Changes: The prior uniform statutory provision is generally continued and ex­
panded in Subsection (3). 

Purposes of Changes and New l\Iatter; 1. !po index in this section the buyer~s 
remedies, .subsection (1) covering those remedies pertr..itting the recovery of 
money damages, and subsection \2) covering those which permit reaching the 
goods themselves. The remedies listed here are those those available to a buyer 
who has not a<'.eepted the goods or \\<'ho has justifiably :revoked his acceptance. 
The remedies available to a huger with regard to goods finally accepted appear 
in the section dealing with breach in regard to accepted goods. The buyer's 
right to proceed as to all goods when the breach is as to only some of the goods 
is determined by the section on breach in installment contracts and by the sec­
tion on partial acceptance. 

Despite the seller's breach, proper retender of delivery under the section on cure 
of improper tender oz re:olacetnent can effectively preclude the buyer's remedies 
under this section, except for any delay involved.. 
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::?. To make it ciear in sub:;eetion (3) that the. buyer may hold aJ1d resell re­
;ected goods if he has paid a part of the price qr incurred expenses of the type 
specified. aPaid11 as used here includes acceptance oi a draft or other time 
negotiable instrumf'tlt or the signing of a negotiab1e note. His _freedom of resale 
is eoext0.nsive "°'ith th.at o:f a seller u-:1de.r this Ar':icle except that the buyer may 
.r:;ot keep any profit l'esulting fxom the resale and is limited to retaining only j:..li.e 
an1ount of the p1·ice paid and the cost.<", involved in the inspection ::1nd handling 
of the goods. The buyer's sec;1rity interest in the goods ts intended to be 1imi:ed 
to the items listed in subsection (3), and the buyer is not permitted to retain 
such funds as he might believe adequate for his damages. The buyer's right to 
cover, or to have damages for non-delivery, is not impaired by his exereise of 
his right of resale. 

3. It should also be noted that this Aet requires its rem,Hiics to be liberally ad­
ministered and provides that any right or obligation which 'it declares is enforce­
::ibie by action un1ess '1 different effect :s specifically prescribed (§ 1-1.06). 

Cross References: 

Point 1: !§ 2-508, 2-601(c), 2-608, 2-612 and 2-714. 
Point 2: § 2-706. 
Point 3: I 1-106. 

Definitional Cross References: 

"Aggrieved party". ! 1-201. 
"Buyer". § 2-lO~t 
·•canceHation". § 2-106. 
"Contract". § 1-201. 
"Cover". § 2-712, 
11 Goods". § 2~105. 
"Notifies". § 1-201. 
''Receipt of goods". § 2-103, 
11Remedy1t. § 1-201. 
"Security interese'. 1-201. 
"Seller1

'. § 2-103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: For a comment on tlie buyer1s remedies m1der the 'CCC .as compared 
with the remedies under Virginia 1aw, see Sharp, Buyer1.s Remedies and Article 
2, 20 Wash. & Lee L. Rev. (Fall 1963). 

The right of the buyer to rescind for breach of warranty was recognized in 
Jae.obs v. Warthen, 115 Va., 571, 574-75, 80 S.E. 113 (1913). The 'GCC does not 
have any provision covering the situation in Berlin v. McCall Co., 161 \ra. 9671 

172 S.E. 153 (1984), in which the buyer contended that the .seUer agreed to pay 
the buyer fo:r goods returned. 

§ 2-i12. "Cover"; Buyer's Procurement of Substitute Gilods. (1) 
After a breach within the preceding section the buyer may "cover'' by 
making in good faith and without unreasonable delay any reasonable pur­
chase of or contract to purchase goods in substitution for those due from 
the seller. 

(2) The buyer may recover from the seller as damages the difference 
between the cost of cover and the contract price together with any inci­
dental or consequential damages as hereinafter defined ( § 2-715), but less 
expenses saved in consequence of the seller's breach. 

(3) Failure of the buyer to effect cover within this section does not 
bar him from any other remedy. 

C03I:\tENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. This section provides the buyer with a remedy aimed at enabling 
him to obtain the goo<ls he needs thus meeting his ess.:ntial need. This remedy 
is the buyer's equivalent of tlte seller's ::ight to reselL 
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2. The definition of '"covet" under suasec'.:ion {1) envisag·es a series of contracts 
or sales, as well as a single contract or sale; goods not identical with those in­
volved but commercially usable as reasonable substitutes under the circurn.:>tances 
of the particular cos:e; and contract.s on credit or delivery terms differtng f:rom 
the contract in breach, but again reasonable under the circumstances. The test 
of proper cover is ,vhether at the time and place the buyer acted in good faith 
and in a reasonable manner, and it is imn:1ateria.l that hindsight may later prove 
that the method of cove1· used was not the cheapest or most effective. 

The requirement that the buyer must cover "without unreasonable delay" is not 
intended to limit the time necessary for him to look around a.nd decide as to how 
he may best effect cover. The test here is similar to that generally used in this 
Article as to reasonable time: and seasonable a<..1aon. 

3. Subsection (3) expresses the policy that cover is not a· mandatory remedy 
for the buyer. The buyer is always free to choose between cover and damages 
for non-delivery under the next section. 

How·ever, this subsection must be read in conjunction ;vith i;he section ,vhich 
limits the recovery of eonsequential da1nages to such as couid not have heen ob­
viated by cover. n1Ioreovcr1 the ope-ration of the section on specific perfonnance 
of contracts for Hunique" goods must be considered in this connection for avail­
ability of the goods to the particular buyer for his particuLar needs is the test 
for that remedy and inability to cover is made an express condition to the right 
of the buyer to replevy the goods. 

4, This section does not Umit cover to merchants, in the first instance. It is the 
vital and important Temedy for the consumer buyer us well. Both nre free to use 
cover: the domestic or non-merchant consumer is required only to act in normal 
good faith while the merchnnt buyer mus-t also observe an reasonable co1nmer­
cial standards of fa.ir dealing in the trade, since this falls within the definition 
of good faith on his part. 

Cross References: 

Point 1: § 2-706. 
Point 2: § 1-204. 
Point 3: § § 2-713, 2-715 and 2-716. 
Point 4: § 1-203. 

Definitional Cross References; 

"Buyer". § 2-103. 
"Contra.ct". § 1-201. 
"Good faith". § 2-103. 
"Goods". § 2~105. 
,.Purchase''. § 1-201. 
"Remedy". § 1-201. 
1'Se1ler1t, § 2-103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: This section is in accord with Virginia law in authorizing a buyer, 
upon learning of a seller's default .in delivery, to use reasonable diligence to cover 
by the purchase of substitute goods, measuring his damages by the difference be­
tween the contract price and the cost of the substitute goods, plus incidental dam­
ages and less any expenses saved. Goldstein v, Old Dominion Peanut Corp., 177 Va. 
716, 725, 15 S.E.2d 103 (1941); C. G. Blake Co., Inc. v. W.R. Smith and Son, Ltd., 
147 Va. 960, 982-84, 133 S.E. 685 (1926); Hopkins v. LeCato, 142 Va. 769, 783-84, 
123 S.E. 347 (1925); Manor v. Hindman, 123 Va. 767, 775, 97 S.E. 332, 334 (1918); 
Richardson Construction Co. v. Whiting Lumber· Co., 116 Va. 4.90, 491-92, 82 S.E~ 87 
(1914); Long Pole Lun1be:r Co. v. Saxon Lime and Lumber Co., 108 Vn. 497, 499~ 
500, 62 S.E. 349 (1908); 0. H. Perry Tie & Lumher Co. v. Reynolds & Bros., 100 
Va. 264., 269-74, 40 S.E. 919 (1902). Under both the UCC and Virginia law, ae long 
as the buyer acts :reasonn.bly and in good faith, proof th.at his method of obtaining 
cover was not the cheapest or best- ,vnl not defe:.it his act.ion for damages. In 
Triplett v. Nichols, 139 Va. 321, 329-:lO, 123 S.E- 339 (1924), it was recognized that 
a buyer n.eted reasonably ?lhen he bought steel articles costing $1,509, plus $76 
freight, as cover for timher, having a contract price of $467r v:hieh was un.avail­
able. 
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§ 2-713. Buyer's Damages for Non-Delivery or Repudiation. (1) Sub­
ject to the provisions of this Article with respect to proof of market price 
(§ 2-723), the measure of damages for non-delivery or repudiation by the 
seller is the difference between the market price at the time when the 
buyer learned of the breach and the contract price together with any inci­
dental and consequential damages provided in -this Article (§ 2-715), but 
less expenses saved in consequence of the seller's breach. 

(2) Market price is to be determined as of the place for tender or, 
in cases of rejection after arrival or revocation of acceptance, as of the 
place of arrival. 

COMMENT: Prior Uniform Statutory Provision:§ 67(3), Uniform Sales }, .. ct. 

Changes: Rev:ritten. 

Purposes of Changes: To clarify the former rule so that: 

1. The general baseline adopted in this section uses as a yardstick the market in 
which the buyer \Vould have obtained cover had he sought that relief. So the 
place for measuring damages is the place of tender ( or the place of arriva_l if 
the goods are rejected or their acceptance is revoked after reaching their destina­
tion) and the crucial time is the time at which the buyer learns of the breach. 

2. The market or current price to be used in comparison ,vith the contract price 
under this section is the price for goods of the same kind and in the same branch 
of trade. 

3. When the current market price under this section is difficult to prove the 
section on determination and proof of market price is available to permit a show­
ing of a comparable market price or, where no market price is available, evidence 
of spot sale prices is proper. Where the unavailability of a market price is caused 
by a scarcity of goods of the type involved, a good case is normally made for 
specific performance under this Article. Such scarcity conditions, moreover, indi­
cate that the price has risen and under the section providing for liberal admin­
istration of remedies, opinion evidence as to the value of the goods would be 
admissible ,in the absence of a market price and a liberal construction of allowable 
consequential damages should also result. 

4. This section carries forward the standard rule that the buyer must deduct 
from his damages any expenses saved as a result of the breach. 

5. The present section provides a remedy which is completely alternative to cover 
under the preceding section and applies only when and to the extent that the 
buyer has not covered. 

Cross References: 

Point 3: §§ 1-106, 2-716 and 2-723. 
Point 5: § 2-712. 

Definitional Cross References: 
11Buyer". § 2-103. 
"Contract". § 1-201. 
"Seller". § 2-103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: The ;virginia cases are in accord with subsection 2-713(1). Sun Co. v. 
Burruss, 139 Va. 279, 286-87, 123 S.E. 347 (1924); Richmond Leather lianufactur­
ing Co. v. Fawcett, 130 Va. 484, 490-91, 107 S.E. 800 (1921); Nottingham Coal & 
Ice Co. v. Preas, 102 Va. 820, 822-23, 47 S.E. 823 (1904); Trigg v. Clay, 88 Va. 330, 
332,36, 13 S.E. 434 (1891). 

Under subsection 2-713(2) it is not clear \Vhere "the place for tender'' is when a 
seller is required to ship the goods to the huyer, but not required to deliver them 
at destination. See T}CC §§ 2-503, 2-504. Under Sun Co. v. Burruss, 139 Va. 279, 
286-87, 123 S.E. 347 (1924), the market price is determined at the place of destina-
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tion, even though the "delivery point,; is the place of shipment. See also 
VIRGINIA ANNOTATIONS to UCC 2-723 for comment on Nottingham Coal & 
Ice Co. v. Preas, 120 Va. 820, 823, 47 S.E. 823 (1904). 

§ 2-714. Buyer's Damages for Breach in Regard to Accepted Goods. 
(1) Where the buyer has accepted goods and given notification {subsection 
(8) of § 2-607) he may recover as damages for any non-conformity c,f 
tender the loss resulting in the ordinary course of events from the seller's 
breach as determined in any manner which is reasonable. 

(2) The measure of damages for breach of warranty is the difference 
at the time and place of acceptance between the value of the goods ac­
cepted and the value they would have had if they had been as warranted, 
unless special circumstances show proximate damages of a different 
amount. 

( 3) In a proper case any incidental and consequential damages under 
the next section may also be recovered. 

COMMENT: Prior Uniform Statutory Provision: § 69(6) and (7), Uniform Sales 
Jl..Ct. 

Changes: Re,vritten. 

Purposes of Changes! 1. This section deals with the remedies available to the 
buyer after the goods have been accepted and the time for revocation of accept­
ance has gone by. In general this section adopts the rule of the prior uniform 
statutory provision for measuring damages where there has been a breach of 
,varranty as to goods accepted, but goes further to lay down an explicit provision 
[ls ro the time and place for determhting the loss. 

The section on deduction of damages from price provides an additional 
remedy for a buyer who still owes part of the purchase price. and frequently the 
two remedies will be available concurrently. The buyer's failure to notify of his 
claim under the section on effects of acceptance, however, operates to bar his 
remedies under either that sect.ion or tlie present section. 

2. The "non~conformityu referred to in subsection (1) includes not only breaches 
of warranties but also any failure of the seller to perform according to bis obli~ 
gations under the contract. In the case of such non~conformity$ the buyer is 
permitted to recover for his loss Hin any manner which is reasonable/' 

3. Subsection (2) describes the usual, standard and reasonable method of aseer­
tnin.ing damages in the case of breach of warranty but it is not intended as an 
exclusive measure. It __ depar".,s from the measure of damages for non~delivery in 
utilizing the place of accepttlnce rather than the place of tender. In some cases 
the two may coincide, as where the buyer signifies his acceptance upon the tender. 
If, however, the non-conformity is such as would justi!-y revocation of acceptance, 
the time and place of acceptance under this section is determined as of the buyer's 
decision not to revoke. 

4. The incidental and consequential damages -referred to in subsection (3), which 
will usuaHy accompany an action brought under this section, are discussed in 
detail in the eomment on the next section. 

Cross Referen.ees: 

Point 1: Compare § 2-711; !§ 2-607 and 2-717. 
Point 2: § 2-106. 
Point 3: !§ 2-608 and 2-713. 
Point 4: § 2-715. 

Definitional Cross References: 

"Buyer'\ § 2 ... 103. 
-''Conform", § 2-106. 
"Goods". § 1~201. 
"Notificntion". § 1-201. 
"Seller". § 2-103. 
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VIRGINIA ANNOTATIONS 

Prior Statutes~ None. 

Comment: The section is L"l accord \vith Virginia law, Smith v. Hensley, 202 Va. 
700t 705, 119 S.E.2d 332 (1961); E. I. duPont de Nemours & Co. ·v. Universal 
Moulded Products Corp., 191 Vn. 5251 56!J~81, 62 S.E.2d 233 {1950); Greenland 
Development Corp. v .. A.llied IIeatin,t;; Products Co., Ine., 184 Va. 588, 600-01, 35 
S.E.2d 801, 164 A.L.R. 1312 (1945), Note, 32 Va. L. Rev. 679 (1946): Newbern v. 
Josenh Baker & Co., Inc., 147 Va. 996, 1001-02, 133 8.E. 500 (192G); Southern Ti.re 
SalcS Corp. v .. -.\, M. Dudley & Co., 138 Va. 582, 587-89, 121 SJ<~. 885 (1924); Jacobs 
v. Warthen, 115 Va. 571, 575, 80 S.E. 113 (1913); Thornton v. 1'hvn,pson, -4.5 Va. 
(4 Gratt.) 121 (1847). 

§ 2·715. Buyer's Incidental and Consequential Damages, (1) Inci­
dental damages resulting from the seller's breach. include expenses reason­
ably incurred in inspection, receipt, transportation and care and custody 
of goods rightfully rejected, any commercially reasonable charges, ex­
penses or commissions in connection with effecting cover and any other 
reasonable expense incident to the delay or other breach. 

(2) Consequential damages resulting from the seller's breach include 

(a) any loss resulting from general or particular requirements an1 
needs of which the seller at the time of contracting had reason to know 
and which could not reasonably be prevented by cover or otherwise; and 

(b) injury to person or property proximately resulting from any 
breach of warranty. 

COMMENT: Prior Uniform Statutory Provisions: Subsection (2)ib)-§§ 69(7) 
and 70, 1.:niform Sales Act. 

Changes: Rewritten. 

Purposes of Changes and New XIatter: 1. Subsection (1) is intended to provide 
reimbursement for the buyer who incurs reasonable expenses in eonnection with 
the handling of rightfully rejected _goods or goods whose acceptance t.naY be 
justifiably revoked, or in connection with effecting cover where the breach of 
the contract lies in non-conformity ::ir non-delivery of the goods. 'The incidental 
damages listed are not intended to be exhaustive but are merely illustrative of 
the typical kinds of incidental damage. 

2. Subsection {2) operates to allow the buyer, in an appropriate CZLse, any con­
sequential damages which are the result of the seller's breach.. The ittacit agree­
roent11 test for the recovery of consequential damages is rejected~ .4.lthough. the 
older rule at common law which ma.de the seller liable for all consequential 
damages of '>vhich he had "reason to know'' in advance is foIIowed, the liberality 
of that rule is modified by refusini; to permit recovery unless the buyer could not 
reasonably have -prevented the loss by cover or otherwise.. Subparagraph (2) 
carries .forward the provisions of the prior uniform statutory provision as to 
consequential damages resulting from breach of wattanty, but modifies the rule 
by requiring first that the buyer attempt to minimize his damages in good faith, 
either by cover or othel"\Vise. 

3. In the ubsence of excuse under the section on merc1'..ant1s exeuse by failure of 
presupposed conditions, the seller is liable for consequential damages in all eases 
where he had reason to know of the buyer's general or particular requirements at 
the time of eontra.cting. It is not necessary that the:re be a conscious acceptance 
of an insurer's: liability on tl1e seller's part. nor is his obligation for consequential 
damages limited to cases in which he fails to use due effort in good faith. 

Particular needs of the buyer niust generally be made known to the seller while 
general needs roust rarely be made known to charge the seller with knowledge. 

Any seller v,,..ho does not wish to take the risk of consequential damages has 
avafia.b1e the section on contractual limitation of xeme<ly. 

4. ·The burden of -proving the extent of loss incurred by way of consequential 
damage is on the buyer, but the section on liberal administration of remedies 
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rejects- any doctrine o:f certainty' which requires almost mathematical precision 
in the proof o:f loss. Loss may be determined in any manner which is reasonable 
under the circumstances. 

5. Subsection (2) (b) states the usual rule as to breach fYf warranty, allowing 
recovery for :injuries uproxirnately" resulting from the breach. Where the injury 
involved follows the use of goods without discovery of the defect causing the 
datnage, the question of "proximate" cause tuxns on whether it was reasonable for 
the b_uyer to use the goods without such inspection as would have revealed the 
defects. If it was not :reasonable for him to do so1 or if he did in fact discover the 
defect prior to his use, the injury would not pro:cimat@<ly result from the breach 
of warranty. 

6. In the_ ease of sale of ,vares to one in the business of reselling them, resale is 
one of the :requirements of which. the seller has :reason to know. within the mean­
ing of subsection ( 2)( a). 

Cross References: 

Point 1: § 2-608, 
Point 3: §! 1-203, 2-615 and 2-719. 
Point 4: ! 1-106. 

Definitional Cross References: 

'·'Govern. ~ 2~712. 
"Goods". § 1-201, 
"Person". § 1-201. 
"Receipt of goods". § 2-103, 
''Seller". § 2-103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment~ Virginia law is in accord with this section in recognizing the buyer's 
right to incidental and consequential damages, In 0. H. Perry Tie & Lumber Co. 
v. Reynolds & Bros., 100 Va. 264, 268-74, 40 S.E. 919 (1902), the seller had 
delayed in making delivery and the buyer was allowed damages for demurrage, 
for damages paid to a subvendee, and for profits. Bristol Belt Line Railway Co. v. 
Bullock Electric Manufacturing Co., 101 Va. 652, 656-57, 44 S.E. 892 (1903), 
allowed the recovery of profits in the contemplation of the parties that were the 
natul'al result of the seller1s breach in making delayed delivery of goods; and 
which could b~ proved with reasonable certainty. }1,. recovery of profits was also 
allowed in the following cases: Shenandoah Milling Co.. In-c. v. Phosphate 
Products Corp., 161 Va. 642, 649-50, 171 S.E, 681 (1933); Newbern v. Baker, 147 
Va. 996, 1001-02, 133 $.E. 500 (1926); Arkla Lumber and Manufacturing Co. v, 
West Virginia Timber Co., 146 Va. 641, 652, 132 S.E. 840 (1926); New Idea 
Spreader Co. v. R M. Rogers & Sons, 122 Va. 54, 66-68, 94 S.E. 351 (1917); 
Consumers Ice Co. v. Jennings, 100 Va. 719, 725, -42 S.E. 879 (1902); Trigg v. 
Clay, 88 Va. 330, 333-36, 13 S.E. 434 (1891). 

While the .general rule of damages for breach of warranty of tires is the 
difference betv.~een the actual value of the tires when delivered and the value 
which they would have had, if as warranted, Southern Tire Sales Corp. v. A. M. 
Dudley & Co., 188 Va. 582, 587-89, 121 S.E. 885 (1924), allowed the buyer to 
recover for loss of time in use of a truck and for labor expended on account of 
defective tires. In Gerst v. Jones & Co., 73 Va. (32 Gratt.) 518, 526-27 (1879), a 
buyer recovered special damages for tobacco damaged because of a breach. of 
wana..nty as to boxes su-r,rplied by the seller. The s.:ime :results would be reached 
under the UCC which allows damages on account of injuries proximately resulting 
from a breach of warranty. However, consequential damages are not recoverable 
for item.~ that are uncertain, extlggerated, and fantastic. Mount Rogers Furniture 
Co. v. Virginia Mirror Co., 155 Va. 201, 204--09, 154 S.E. 600 (1930). And con­
sequential damages are not recoverable for a loss that could easily be aV'oided, 
as for the value of a potato crop that was not raised, the buyer' having planted 
half~rotten potatoes, warranted to he :first class. lfoon v. Washington-Beauforl 
Land Co., 147 Va. 912, 917-18, 138 S.E. 498 (19213). 

In aceord with the UCC. Virginia assumed in Cody v. Norton Coal Co .• 110 V'"a. 
363, 366, 66 S.E. 33 (1909), that consequential damages were recoverable for an 
injury to the person proximately resulting :from a breach of warranty, but only 

199 



if the article purchased was used in a reasonably careful and proper manner, and 
the damages sustained might not have been reasonably anticipated. 

See also Washington and Old Dominion Railway v. Westinghouse Electric and 
Manufacturing Co., 120 Va. 620, 627-36, 89 S.E. 131 (1916), for a discussion of 
consequential damages. 

~ 2-716. Buyer's Right to Specific Performance or Replevin. (1) Spe­
cific performance may be decreed where the goods are unique or in other 
proper circumstances. 

(2) The decree for specific performance may include such terms and 
conditions as to payment of the price, damages, or other relief as the 
court may deem just. 

(3) The buyer has a right of replevin for goods identified to the con­
tract if after reasonable effort he is unable to effect cover for such goods 
or the circumstances reasonably indicate that such effort will be unavail­
ing or if the goods have been shipped under reservation and satisfaction 
of the security interest in them has been made or tendered. 

COMMENT: Prior Uniform Statutory Provision: § 68, Uniform Sales Act. 

Changes: Rephrased. 

Purposes of Changes: To make it clear that: 
1. The present section continues in general prior l)Olicy as to specific performance 
and injunction against breach. However, without intending to impair in any way 
the exercise of the court's sound discretion in the matter, this Article seeks to 
further a more liberal attitude than some courts have shown in connection with 
the specific performance of contracts of sale. 

2. In view of this Article's emphasis on the commercial feasibility of re1>lacement, 
a new concept of what are "unique" goods is introduced under this section. 
Specific performance is no longer limited to goods which are already specific or 
ascertained at the time of contracting. The test of uniqueness under this section 
must be made in terms of the total situation which characterizes the contract. 
Output and requirements contracts involving a particular or peculiarly available 
source or market present today the typical commercial specific performance 
situation, as contrasted with contracts for the sale of heirlooms or priceless works 
of art which were usually involved in the older cases. However, uniqueness is not 
the sole basis of the remedy under this section for the relief may also be granted 
'~in other proper circumstances" and inability to cover is strong evidence of 
"other proper circumstances". 

3. The legal remedy of replevin is given the buyer in cases in ·.vhich cover is 
reasonably unavailable and goods have been identified to the contract. This is in 
addition to the buyer's right to recover identified goods on the seller's insolvency rn 2-so2). 

4. This section is intended to give the buyer -rights to the goods com1>arable to 
the seller's rights to the price. 

5. If a negotiable document of title is outstanding, the buyer's right of replevin 
relates of course to the document not directly to the goods. See Article 7, 
especially § 7-602. 

Crose References: 

Point 3: ~ 2-502. 
Point 4: ~ 2-709. 
Point 5: Article 7, 

Definitional Cross References: 

uBuyer". § 2-103. 
"Goods". § 1-201. 
"Rights". § 1-201. 
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VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1960, § 8-647. 

Conunent: Virginia has recognized in dietum that a buyer who has tendered the 
purchase money for goods and made a demand is entitled to maintain detinue 
or trover if he is refused. Chapman v. Campbell, 54 Va. (13 Gratt.) 105, 110 
(1856). On refusal to dellv-er1 the seller having made a subsequent sale to a 
second buyer, the first buyer may maintain an action for damages against the 
seller. Sweeney v. Foster, 112 Va. 499, 603, 71 S.E. 548 (1911). 
While the UCC does not refer to the :rights of marketing cooperotives with refer­
ence to crops grown by their members, the section would see.."ll to be in accord with 
Layne Y. Tobacco Growers Co-operative Associationj 147 Va. 878, 881~82, 133 
S.E, 358 (1926}; which recognized that an injunction might issue in a proper case 
to restrain a grower from disposing of tobacco in violation of. a eontraet. 
The section recognizes the acts of replevin, a form of action abolished in Virginia 
by Code 1950, ! 8-647. 

§ 2-717. Deduction of Damages From the Pr:iee. The buyer on noti­
fying the seller of his intention to do so may deduct all or any part of the 
damages resulting from any breach of the contract from any p~t of the 
price still due under the same contract. 

COMMENT: Prior Uniform Statutory Provision: See§ 69(1) (a), Uniform Sales 
Act. 

Purposes: 1. This section permits the buyer to deduct from the price damages 
resulting from any breach by the seller and does not limit the relief to case.s of 
breach of warranty as did the prior uniform statutory provision.. To bring this 
provision into application the breach involved must be of the same contract under 
which the price in question is claimed to have been ea.med. 

2. The buyer. however, must give notice oi his intention to withhold all or part 
of the price if he "'A'ishes to avoid a default within the meaning of the section on 
inseeurity and right to assurances. In conformity with the general policies of this 
Article, no formality of notice is required and any language which reasonabll"' 
indicates the buyer's reason for holding up his payment is sufficient. 

Cross Reference: 

Point 2: ! 2-609. 

Definitional Cross References: 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: The UCC is in accord with Virginia law in allowing the buyer to 
deduct dam.ages for a breach from any part of the price still due to the seller. 
Desler-Portland Cement Co. v. Acme Supply Co., 147 Va. 758, 770-74, 133 S.E. 788 
(1926); Jell'ries and Co., Inc. v. Kramer Brothern Co., 135 Va. 419, 116 S.E. 232 
(1926); New Idea Spreader Co. v. R. M. Rogers & Sons, 122 Va. 54, 65-66, 94 S.E. 
351 (1917). 

This section does not affect the Virginia. rules of set-oft', as set forth in Code 
1950, §§ 8-239, 8-239.1. and 8-239.2, and Rule 3:8. These statutes and the 
Rule of Court change the law applied in earlier cases under which the buyer's 
claims for unliquidated dam.ages could not he set~otf against the price claimed 
by the seller. See Dexter~ Portland Cement Co. v. Acme Supply Co., Inc., 147 Va. 
758, 768, 133 S.E. '188 (1926): Joseph H. Baker & Co., Inc. v. Hartman. 139 Va. 
612, 618-14, 124 S.E. 425 (1924). The earlier ,:,,le was avoided in Richardson 
Construction Co, v. Whiting Lumber Co., 116 Va. 490, 491-94, 82 S.E. 87 (1914), 
in which the buyer's damages calculated on the basis of "cover» were found to be 
liquidated. See also F. A. Rausch & Co. v .. Graham Manufacturing Corp., 139 Va. 
502, 605-06, 124 S.E. 427 (1924); 145 Va. 681, 134 S.E. 692 (1926), for a ease 
Involving set-off. 
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§ 2-718. Liquidation or Limitation of Damages; Deposits. ( 1) Dam­
ages for breach by either party may be liquidated in the agreement but 
only at an amount which is reasonable in the light of the anticipated or 
actual harm caused by the breach, the difficulties of proof of loss, and 
the inconvenience or non-feasibility of otherwise obtaining an adequate 
remedy. A term fixing unreasonably large liquidated dnmages is void as 
a penalty. 

(2) Where the seller justifiably withholds delivery of goods because 
of the buyer's breach, the buyer is entitled to restitution of any amount 
by which the sum of his payments exceeds 

(a) the amount to which the seller is entitled by virtue of terms 
liquidating the seller's damages in accordance with subsection (1), or 

(b) in the absence of such terms, twenty per cent of the value of the 
total performance for which the buyer is obligated under the contract or 
$500, whichever is smaller. 

(3) The buyer's right to restitution under subsection (2) is subject 
to offset to the extent that the seller establishes 

(a) a right to recover damages under the provisions of this Article 
other than subsection ( 1), and 

(b) the amount or value of any benefits received by the buyer di­
rectly or indirectly by reason of the contract. 

( 4) Where a seller has received payment in goods their reasonable 
value or the proceeds of their resale shall be treated as payments for the 
purposes of subsection (2) ; but if the seller has notice of the buyer's 
breach before reselling goods received in part performance, his resale is 
subject to the conditions laid down in this Article on resale by an ag­
grieved seller (§ 2-706). 

COI\-:ll\-1ENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. Under subsection (1) liquidated damage clauses are allowed where 
the amount involved is reasonable in the light of the circumstances of the case. 
The subsection sets forth explicitly the elements to be considered in determining 
the reasonableness of a liquidated damage clause. A term fixing unreasonably 
large liquidated damages is expressly made void as a uenalty. An unreasonably 
small amount would be subject to similar criticism and might be stricken under the 
sectiou on unconscionable contracts or clauses. 

2. Subsection (2) refuses to recognize a forfeiture unless the amount of the pay­
ment so forfeited represents a reasonable liquidation of damages as determined 
under subsection (1). A special e..x:ception is made in the case of small amounts 
{20% of the price or $500, whichever is smaller) deposited as security. No 
distinction is made between cases in which the payment is to be applied on the 
price and those in which it is intended as security for performance. Sub­
section (2) is applicable to any deposit or down or part payment. In the case of a 
deposit or turn in of goods resold before the breach, the amount actually received 
on the resale is to be viewed as the deposit rather than the amount allowed the 
buyer for the trade in. However, if the seller knows of the breach prior to the 
resale of the goods turned in, he must make reasonable efforts to realize their 
true value, and this is assured by requiring him to comply with the conditions laid 
down in the section on resale by an aggrieved seller. 

Cross References: 

Point 1: § 2-.302. 
Point_ 2: ~ 2-706. 
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Definitional Cross References: 

"_4.._ggrieved". § 1-201. 
"Agreement". S 1-201. 
11Buyer", § 2-103. 
"Goodsn. § 2~105, 
":Noticeu. § 1-201. 
"f'arty";. § 1-201. 
uRemedy". § 1-201. 
"Seller". § 2-103. 
"Tennn. § 1~201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 2·719. Contractual Modification or Limitation of Remedy. (1) Sub­
ject to the provisions of subsections (2) and (3) of this section and of 
the preceding section on liquidation and limitation of damages, 

(a) the agreement may provide for remedies in addition to or in 
substitution for those provided in this Article and may limit or alter the 
measure of damages recoverable under this Article, as by limiting the 
buyer's remedies to return of the goods and repayment of the price or to 
repair and replacement of non-conforming goods or parts; and 

(b) resort to a remedy as provided is optional unless the remedy is 
expressly agreed to be exclusive, in which case it is the sole remedy. 

(2) Where circumstances cause an exclusive or limited remedy to 
fail of its essential purpose, remedy may be had as provided in this Act. 

(3) Consequential damages may be limited or excluded unless the 
limitation or exclusion is unconscionable. Limitation of consequential 
damages for injury to the person in the case of consumer goods is prima 
facie unconscionable but limitation of damages where the loss is com­
mercial is not. 

COl\11\IE.NT: Prior Uniform Statutory Provision: None. 

Purposes: 1. Under this section parties are left free to shape their remedies to 
their particular requirements and :reasonable agreements limiting or modifying 
remedies are to be given effect. 

However, it is of the ve:ry essence of a s.ale.s contrnct that at least minimum 
adequate :remedies be available. If the parties intend to conclude a contraet for 
snle within this _4.._rticle they' must accept the legal consequence that there be at 
least a fair quantum of remedy for breach of the obligations or duties outlined in 
the contract. Thus any clause purporting to modify or limit the remedial pro­
visions of this Artiele in an unconscionable manner is subject to deletion and in 
that event the remedies made available by this A:rtic1e are applicable as if the 
stricken clause had never existed. Similarly. under subsection (2), where an 
apparently fair and reasonable clause because of eircumstanees fails in its purpose 
or operates to deprive either party of the substantial value of the bargain, it must 
give war to the general remedy provisions of this Arliele. 

2, Subsection (1) {h) creates a presumption that clauses prescribing remedies are 
cumulative :rather than exclusive. If the parties intend the term to describe the 
sole remedy under the contract, this must be clearly expressed. 

3. Subsection (3) recognizes the validity of clauses limiting or excluding con­
sequential damages but makes it clear that they may not opexate in an uncon~ 
scionable mallllet'. Actually such terms are merely an allocation of unknown or 
undeterminable risks. The seller in all cases is free to disclaim warranties in the 
manner provided in § 2~316. 
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Cross References: 

Point 1: § 2-302. 
Point 3: § 2-316. 

Definitional Cross References: 

"Agreement1'. § 1-201. 
"Buyer". § 2-103. 
1'Conforming". § 2-106. 
"Contract". § 1-201. 
"Goods". § 2-105. 
"Remedy". § 1-201. 
"Seller". § 2-103. 

Prior Statutes: None. 

VIRGINIA ANNOTATIONS 

Comment: Virginia has recognized that the remedies of parties to a sales contract 
may be limited by contract. The buyer's remedy may be limited to a return of the 
goods and repayment of the purchase price, and additional contractual r2-quire­
ments may be made as to the giving of notice of nonconformib'J of the goods and 
regarding the exercise of an option to return the goods. Monroe & Monroe, Inc. 
v. Cowne, 133 Va. 181, 198-204, 112 S.E. 848 (1922). Such contractual require­
ments may he waived by the seller, as by endeavoring to repair a machine and 
make it work. Monroe & Monroe, Inc. v. Cowne, 133 Va. 181, 198-204, 112 8.E. 
848 (1922); Economic Water Heating Corp. v. Dillon Suppiy Co., 156 V:1. 597, 
607-08, 159 S.E. 78 (1931). The Economic case also held that if, with the 
1..-nowledge of the seller, the .goods are purchased for resale, the buyer is re,1uired 
to return only those goods that have not been resold. 

The parties may by contra.ct limit the seller's liability to t-he repair and replace­
ment of nonconforming goods or parts. With reference to such a limitation, the 
Supreme Court of Appeals in Wright & Co., Inc. v. Shackleford, 152 V-1. 635, 
648, 148 S.E. 807 (1929), quoted the following passage from 35 Cyc. 428: "Unless 
there is a definite eondition to that effect, the buyer is not obligated, as a condition 
precedent to recovery on the warranty, to allow the seller to remedy defects. If, 
however, the contract so stipulates, no liability for a breach of warranty attaches 
until the seller has had an opportunity to remedy defects, but on such opportunity 
being afforded by proper notice, the failure or refusal of the seller to act fixes 
his liability. So too an unsuccessful effort to- remedy the defects renders the seller 
liable on his warranty, and the buyer is not bound to allow him a second oppor­
tunity. On the other hand, an offer on the part of the seller to remedy defects 
not accepted by the buyer releases the seller from liability on the warranty, 
provided the offer or effort to repair is made within a reasonable time." 

In one instance Virginia has in effect rendered ineffective a contractual limitation 
on liability by finding the seller had not delivered the particular goods purchased, 
instead of finding that the goods had been delivered but a warranty had been 
breached. International Harvester Co. v. Smith, 105 Va. 683, 688, 54 S.E. 859 
(1906) (new machine ordered; old machine delivered). 

§ 2-720. Effect of "Cancellation" or "Rescission" on Claims for Ante­
cedent Breach. Unless the contrary intention clearly appears, expressions 
of "cancellation" or "rescission" of the contract or the like shall not be 
construed as a renunciation or discharge of any claim in damages for an 
antecedent breach. 

COMlfENT: Prior Unif9l'fR Statutory Provision: None. 

Purpose: This section is designed to safeguard a person holding a right of action 
from any unintentional loss of rights by the ill-advised use of such terms as 
"cancellation", "rescission", or the like. Once a party's rights have accrued they 
are not to be lightly impaired by concessions made in business decency and without 
intention to forego them. Therefore, unless the cancellation of a contract expressly 
declares that it is "without reservation of rights", or the like, it cannot be 
considered to be a renunciation under this section. 
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Cross Reference: 

§ 1-107. 

De-finitional Cross References: 
11 Cancellatjon". § 2~106. 
"Contractn. § 1~201. 

VIRGINIA ANNOTATIONS 
Prior Statutes: None. 

§ 2-721. Remedies for Fraud. Remedies for material misrepresenta­
tion or fraud include all remedies available under this Article for non­
fraudulent breach. Neither rescission or a claim for rescission of the con~ 
trr,ct for sale nor rejection or return of the goods shall bar or be deemed 
inconsistent with a claim for damages or other remedy. 

COM:J'\,1ENT: Prior Uniform Statutory Provision: None. 

Purposes: To correct the situation by which remedies for fraud have been more 
eirc'Jmscribed than the more modern and mercantile remedies for breach of 
warranty. Thus the remedies for fro.ud are extended by this section to coincide in 
scope with those for non-fraudulent breach. This section thus makes it clear that 
neither rescission of the contract for fraud nor 1;ejection of the goods bars other 
rentedies unless the cl:rc:umstances of the case make the remedies incompatible~ 

Definitional Cross References: 

"Contract for sale". § 2-106. 
"Goodnn. § 1-201. 
"Remedy". S 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: See Note, A Seller~s Liability fot' Innocent Misrepresentations in 
Virginia, 43 Va. L. Rev. 765 {1957). Packard Norfolk~ Inc. v. Miller, 198 Va. 557, 
564-66, 95 S.E.2d 207 (1956) 1 allowed a buyer to rescind a purchase contract for 
a new tar on account of an innocent material misrepresentation made by the seller. 

§ 2-722. Who Can Sue Third Parties for Injury to Goods. V\'here a 
third party so deals with goods which have been identified to a contract 
for sale as to cause actionable injury to a party to that contract 

(a) a right of action against the third party is in either party to 
the contract for sale who has title to or a security interest or a special 
property or an insurable interest in the goods; and if the goods have been 
destroyed or converted a right of action is also in the party who either 
bore the risk of loss under the contract for sale or has since the injury 
assumed that risk as against the other; 

(b) if at the time of the injury the party plaintiff did not bear the 
risk of Joss as against the other party to the contract for sale and there 
is no arrangement between them for disposition of the recovery, his suit 
or settlement is. subject to his own interest, as a fiduciary for the other 
party to the contract; 

(c) either party mey with the consent of the other sue for the bene­
fit of whom it may concern. 

COl\.[:\IEI\"T: Prior Uniform Statutory Provision: None. 

Purposes: To ador,t and extend some"'+vhat the principle of the statutes which 
pro'Vide for suit by the real party ln interest. The provisions of this section apply 
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only after identification of the goods. Prior to that time only the seller has a right 
of action. During the period between identifieation ar..d final acceptance ( except 
in the case of revocation of acceptance) it is possible for both parties to have the 
right of action. Even after :final acceptance both parties may have the right of 
action if the seller retains possession or otherwise retai:ns an interest. 

Definitional Cross References; 

"Action". § 1-201. 
i;Buyer". § 2-103. 
''Contract for sale". 
"Goods". § 2-105. 

j 2-106. 

• :1party". § 1-201. 
"Rights". § 1-201. 
';Security interest". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 2-723. Proof of Market Price: Time and Place. ( l) If an action 
based on anticipatory repudiation comes to trial before the time for per­
formance with respect to some or all of the goods, any damages based on 
market price (§ 2-708 or § 2-713) shall be determined according t-0 the 
price of such goods prevailing at the time when the aggrieved party 
learned of the repudiation. 

(2) If evidence of a price prevailing at the times or places described 
in this Article is not readily available the price prevailing within any rea· 
sonable time before or after the time described or at any other place 
which in commercial judgment or under usage of trade would serve as a 
reasonable substitute for the one described may be used, making anv 
proper allowance for the cost of transporting the goods to or from such 
other place. 

(3) Evidence of a relevant price prevailing at a time or place other 
than the one described in this Article offered by one party is not admis­
sible unless and until he has given the other party such notice as the 
e-0urt finds sufficient to prevent unfair surprise. 

COMMENT: Prior Uniform Statutory Pro,ision! None. 

Purposes: To eliminate the most obvious diffieulties arising in connection with the 
determination of market price1 when that is stipulated as a measure of damages 
by some provision of this Article. Where the aµpropriate market price is not 
readily available tbe court is here gr3.nted reasonable leeway in receiving evidence 
of prices current in other comparable markets or at other times comparable to the 
one in que.stion. In accordance with the gen;;:rnl prit.ciple of this _.\.rticle against 
surprise, however, a party intending to offer evidence of such a substitute price 
must give suitable notice to tlce other party, 

This section is not intended to exclude the use of any other ~asonahle method of 
determining market price or of measuring damages if the circumstances of the 
case make this necessary. ' 

De:finitional Cross Referenees: 

"Action". § 1-201. 
"Ag·grieved party". § 1~201. 
"Goods". § 2~105. 
''Notifies". § 1-201. 
np;1rty1'. § 1~201. 
"Reasonable time". § 1~204. 
"Usage of trade". § 1-205. 
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VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: Virginia has recognized that ii evidence o:f a prevailing price at the 
time and place to measure damages is not readily available, the price at a different 
place may be used. In Cocoa Products Co. of America, Inc. v. Duche, 156 Va. 86, 
99-101, 158 S.E. 719 (1931), there was no market price for cocoa butter at Norfolk, 
and so damages were ascertained by reference to market prices at Philadelphia, 
New York, and Chicago, plus freight to Norfolk. Other cases to the same effect 
are: Nottingham Coal & Ice Co. v. Preas, 102 Va. 820, 823, 47 S.E. 823 (1904); 
McCormick & Co. v. Hamilton, Wood & Co., 64 Va. (23 Grall.) 561, 577-78 (1873). 

§ 2-724. Admissibility of Market Quotations. Whenever the prevail­
ing price or value of any goods regularly bought and sold in any established 
commodity market is in issue, reports in official publications or trade jour­
nals or in newspapers or periodicals of general circulation published as the 
reports of such market shall be admissible in evidence. The circmnstances 
of the preparation of such a report may be shown to affect its weight but 
not its admissibility. 

COMl\.IENT: Prior Uniform Statutory Provision: None. 

Purposes: To make market quotations admissible in evidence while providing for 
a challenge of the material by showing the circumstances of its preparation. 

No explicit provision as to the \veight to be given to market quotations is contained 
in this section, but such quotations, in the absence of compelling challenge, offer an 
adequate basis for a verdict. 

Market quotations are made admissible ,vhen the price or value of goods traded 
"in any established market" is in issue. The reason of the section does not 
require that the market be closely organized in the manner of a produce exchange. 
It is sufficient if transactions in the commodity are frequent and open enough 
to make a market established by usage in which one price can be expected to affect 
another and in which an informed report of the range and trend of prices can be 
assumed to be reasonably accurate. 

This section does not in any way intend to limit or negate the application of similar 
rules of admissibility to other material, whether by action of the courts or by 
statute. The purpose of the present section is to assure a minimun1 of mercantile 
administration in this important situation and not to limit any liberalizing trend 
in modern law. 

Definitional Cross Reference: 

aGoods". § 2~105. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 2-725. Statute of Limitations in Contracts for Sale. (1) An action 
for breach of any contract for sale must be commenced within four years 
after the cause of action has accrued. By the original agreement the 
parties may reduce the period of limitation to not less than one year but 
may not extend it. 

(2) A cause of action accrues when the breach occurs, regardless of 
the aggrieved party's lack of knowledge of the breach. A breach of war­
ranty occurs when tender of delivery is made, except that where a war­
ranty explicitly extends to future performance of the goods and discovery 
of the breach must await the time of such performance the cause of action 
accrues when the breach is or should have been discovered. 
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(3) Where an action commenced within the time limited by subsec­
tion (1) is so terminated as to leave available a remedy by another action 
for the same breach such other action may be commenced after the ex­
piration of the time limited and within six months after the termination 
of the first action unless the termination resulted from voluntary discon­
tinuance or from dismissal for failure or neglect to prosecute. 

( 4) This section does not alter the law on tolling of the statute of 
limitations nor does it apply to causes of action which have accrued 
before this Act becomes effective. 

COl\Il\IENT: Prior Unifonn Statutory Provision: None. 

Purposes: To introduce a uniform statute of limitations for sales contracts. thus 
eliminating the jurisdictional variations and _providing n(;eded relief for concerns 
doing business on a. nationwide scale whose oon:::ract;s have heretofore been 
governed by severai different periods of limitation depending u-pon the state in 
which the transaction occurred. This Article takes sales c:ontracts out of the 
general laws limiting the time f1.rr comn1encing contractual actions and selects: a 
four year period as the most appropriate to modern business p:raetice. This is 
within !:he normal commercial record keeping period. 

Subsection (1) permits the parties to :rz."<luee the period of limitation. The 
minimum period is set at one ye!U:'. The parties may not, however, er«end the 
statutory period. 

Subsection (2), providing that the cause of action accrues when the breach 
occurs, .states an exception where 1:he ,v.arranty extends to future performance. 

Subsection (3) states the saving provision included :in many state statutes and 
permits an additional short perivd for bringing new actions, where suits begun 
within the four year period have, been terminated so as to leave a remedy still 
available for the same breach. 

Subsection ( 4) makes it clear thut this Artiele does not purport to alter ar modify 
in any respect the law on tolling of the Statute of Limitations as it now prevails 
in the various jurisdictions. 

DetinitionaI Cross References: 

U,Action". § 1-201. 
u Aggrieved party". § 1-201. 
"A.greement". § 1~201. 
"Contract for sale". § 2~106. 
uGoods", § 2-105. 
"Party". § 1-201. 
''Remedy". 1 1-201. 
,-:Term". § 1~201. 
"Termination". § 2-106. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ S-13, 8·25, 8-27, 8·30, 8-34. 

This sectio~ which provides a uniform four-)'~ear statute of limitations on eon4 

tracts for sale, subject to reduction to one year by agreement between the 
parties, changes the Virginia limitation periods. Code 1950, § 8-13, p!'ovides a 
ten-year limitation ·pe.,"'!od on v.-:ritten contracts under sa.1.l, :6:ve year period on 
other written contracts, and two years on other express or implied contracts. The 
statute also provides for a five-year µeriod .after cessation of dealings 1tupon 
accounts concerning the trade of merchandise between merchnnt and merchant, 
their factors, or serv::.lnts!' Thie, st.1.tutory provision is: discussed .in Ellison v. 
Welntrob, 139 Va. 29, 123 S.E. 512 (1924). 

This section expressly provide.1 th:it it does not affect tolling statutes. but its 
effect 011 ''sari.."l~ provisions'' is ~ot clear~ Subsect:on 2-7'25(.':J) is similar· in some 
respects to Cede 1950. § 8-34, but the Vir:tiniu. statute- ls broade1·. See Jones v .. 
Morris Plan Bank .1f Portsmouth, 170 V"i. 38, 195 S.E. 525 (19.'38). It is not 
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entirely clear whether statutes such as Code 1950, § 8-301 which provides a saving 
provision as to persons lUlder disability1 are considered tolling statutes, so as to 
remain in effect under subsection ( 4), or saving provision:; that have been super­
seded by subt;ection (3). 

The UCC provides that in the original agreement, the parties may reduce the 
period of limitations to olle year. This provision appears to be in con.filct with the 
policy underlying Code 1950, § 8-27, under which a promisor who has :made a 
promise not to plead the statute of limitations is estopped to plead such statute 
if to do so would operate as a fraud on the promisee. Otherwise, unwritten 
promises not to plead the statute are void and written promises not to ple:ld the 
statute have the same effect as promises to pay the debt, which is to start the 
statute running anew. Code 1950, g 8-25. (But see Code 19501 § 8~28 relating 
to personal representatives and joint contractors. See also Sobel & Herman, 175 
Va. 489, 9 S.E.2d 459 (1940), for a construction of these statutes.) The UCC 
would seem to change Virginia law in that it ullowa the parties to oontrart for 
shorter periods of limitation. The UCC is not clear as to whether it is intended 
to affect .'.l s::atute sut"h as Code 1950, § 8-25, under \vhieh a ne"v promise in 
writing starts this statute running anew. Literally, the text of~ UCC does not 
affect this statute~ but the Comment indicates that the draftsmen intended to 
preclude parties :from extending the statutory lhnita.tion periods. 
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ARTICLES 

COMMERCL.\L PAPER 

PART 1 

SHORT TITLE, FORM AND INTERPRE'fATION 

~ 3-101. Short Title. This Article shall be known and may be cited as 
Uciform Commercial Code-Commercial Paper. 

CO)l11IENT: This Article represents a complete revision and modernization of W 
Uniform Negotiable Instruments Law. 

The Comments which follow will point out the respects in which this Article 
changes the Negotiable Instruments Lav;;, ,vhich ,vas pro1nulgated by the National 
Conference of Commissioners on Uniform. State Laws in 1896, and ,vas sub:,w:queotly 
enacted in everv Arr:.erican inris<lictioo. Xeedi~ss to say, in the 50-odd years of 
the history of that statute, there have been vast changes in eommercia1 practices 
relating to the handling of negotiable instruments. The need fol' re,.ision of thls 
in1portant statute was felt for aome years before the :present project was 
undertaken. 

It should be noted especially th.at this ~'lrticle does not apply in any way to the 
handling of seeurities. Article 8 deals with that subject. See § 8~103. 

vmGINIA ANNOTATIONS 

Prior Statuws: Code 1950, Title 6, Chaprer 10. 

Cumn1i!'nt: ~,\,rticle 3 is discussed in Ritz:, Virginia. Law and the Con1mercial Paper 
Article of the Uniiorm Commercial Code, 12 \Vash. & Lee L. Rev. l (1955}. 

The UCC continues the original purposes of the Kegotiable Instruments LJ.,v. The 
NIL embodied in a single statute all the rules of the law merchant and decisions 
on the law of negot',in,ble instrunients. Trustee6 of American Bank v. JfcC0mbJ 105 
Va. 473, 476-77, 54 S.E. 14 (1906); Fleshman v. Bihb, 118 Va. 582, 586, 88 S.E. 64 
(1916). It resolves doubts and secures uniformity of the law of negotiable instro# 
ments. Dunningt-0n v. Bank of Cr.we, 144 Va. 36, 50-51, 131 S.E. 221 (1926). It is 
designed to facilitate, not impede and confuse, tmde and commerce in and by means 
of negotiable paper. Fleshman v. Bibb, 118 Va. 582, 585, 38 S.E, 64 (1916). 
Decisions from other jurisdictions are persuasive authority in interpreting the 
statute. Colley v. Summers Parrott Hardware Co., 119 Va. 439. 445, 8.9 S.E. 
906 (1916). . 

§ :J-102. Definitions and Index of Definitions. (1) In this Article 
unless the context otherwise requires 

(a) "Issue" means the first delivery of an instrument to a holder or 
a remitter. 

(b} An "order" is a direction to pay and must be more than an author­
ization or request. It must identify the person to pay with reasonable 
certainty. It may be addressed to one or more such persons jointly or in 
the alternative but not in succession. 

( c) A "promise" is an undertaking to pay and must be more than an 
acknowledgement of an obligation. 

( d) "Secondary party" means a drawer or endorser. 

{~) "Instrument" means a negotiable instrument. 



(2) Other definitions applying to this Article and the sections in which 
they appear are: 

"Acceptance". § 3-410. 
"Accommodation party". § 3-415. 
"Alteration". § 3-407. 
"Certificate of deposit''. § 3-104. 
"Certification". § 3-411. 
"Check". § 3-104. 
"Definite time". § 3-109. 
"Dishonor". § 3-507. 
"Draft". § 3-104. 
"Holder in due course". § 3-302. 
HN egotia tion". § 3-202. 
"Note". § 3-104. 
"Notice of dishonor". § 3-508. 
"On demand". § 3-108. 
"Presentment". I 3-504. 
"Protest". § 3-509. 
"Restrictive Indorsement". § 3-205. 
"Signature". § 3-401. 

(3) The following definitions in other Articles apply t-0 this Article: 

"Account". § 4-104. 
"Banking Day". § 4-104. 
"Clearing house". § 4-104. 
"Collecting bank". § 4-105. 
"Customer". § 4-104. 
"Depositary Bank". § 4-105. 
"Documentary Draft". § 4-104. 
"Intermediary Bank". § 4-105. 
"Item". § 4-104. 
".Midnight deadline". § 4-104. 
"Payor bank". § 4-105. 

( 4) In addition Article 1 contains general definitions and principles 
of construction and interpretation applicable throughout this Article. 

COMMENT: Prior Uniform Statutory Provision: §§ 1(5), 128 and 191, Unlfonn 
Negotiable Instruments Law. 

Changes: See Oelow. 

Purposes of Changes: 1. The definition of "issue11 in § 191 of the original act has 
been clarified in two :respects, The § 191 definition required that the instrument 
delivered be "complete in form" inconsistently with the provisions of §§ 14 and 15 
(relating to incomplete instruments) of the original aet. The ''eomplete in form" 
language has therefore been deleted. Furthermore the § 191 definition re<1,uired 
that the delivery be "to a person who takes as a holder'\ thus raising difficulties in 
the case of the remitter (see Comment 3 to § 3-302} who may not be a party to the 
instrument and thus not a holder. The definition in subsection (l}(a) of this 
section thus provides that the delivery may be to a holder or to a rem.itt.er. 

2. The definitions of ''order" [subsection (b)] and "promise,, [subsection (c)] are 
new, but state principles clearly recognized by the courts. In the case of orders the 
dividing line between "a. direction to pay" and Han authorization or request" may 
not be self-evident in the occasional unusual, and therefore non-commercial, ease. 
The prefixing of words of courtesy to the direction-as "please pay'' or "kindly 
pay"-should not lead to a holding that the direction has degenerat~ into a mere 
:request. On the other hand informal lang11age--such as ur wish you would pay"­
wou1d not qualify as an order and such an instrument would be non-negotiable. 
The definition of ~·promise" is intended to make it clear that a mere I.O. U. is not a. 
negotiable instrument, and to change the result in oceasiorutl cases which have 
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held that "Due Currier & Barker seventeen dollars and fourteen cents, value 
received." and"! borro\ved from,P. Shemonia the sum of five hundred dollars with 
:four per cent interest; tile borrowed money ought to be paid within four months 
from the above date" were promises sufficient to make the instruments into notes. 

3. The last sentence of subsection (1) (b) ("order") permits the order to be 
addre_ssed to one or ~ore ;per~ns (!J-~ drawees) in the alternutive, recognizing the 
practice of corporations 1ssu1!1g div1dend checks and of other drawers who for 
commercial convenience name a number of drawees, usually in different parts of 
the c:::iuntry. The section on prese11tment provides that presentment may be made 
to any one of such drawees. Drawees in succession are not perroitl:ed because the 
holder should not be required to make more than one presentment, and upon the 
first dishonor should have his recourse against the drawer and indorsers. 

4,, Corr.ments on Ule riefinitions indexed follow the sections in '.vhich the <leflnitions 
are contained. 

Cross Reference: 

Point 3: § 3-504(3) (a). 

Deiinitional Crass References: 
"Bank". § 1-201. 
''Delivery''. § 1-201. 
''Holder". § 1-201. 
1'1\ioneyn. § 1-201. 
"Person". § 1-201. 

VIRGINU A)!NOTAT!ONS 

Prior Statutes: Code 1950, §§ 6-353(5), 6-481, 6-544. 

§ 3-10::J. Limitations on Scope of Article. (1) This Article does not 
apply to money, documents of title or investment securities. 

(2) The provisions of this Article are subject to the provisions of the 
Article on Bank Deposits and Collections (Article 4) and Secured Trans­
actions (Article 9). 

COMlIENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. This Article is restricted to commercial paper--that is to say, to 
drafts, checks, certificates of deposit and notes as defined in § 3-104(2). Subsec· 
tion (1) expressly excludes any money, as defined in this Act {§ 1-201), even 
though the money may be in tbe form of a bank note wbich meets all the require­
ments of § 3-104(1). Money is of course negotiable at oommon law or under 
separate statutes. but no provision of this Article is applicable to it. Subsection 
{1) also expressly excludes documents of title and investment securities which 
fall ,vitliin Articles 7 and 8, respectively. To thls extent the section follows decisions 
which held that interim certificates calling for the delivery of securities were not 
negotiable i.-.u;truments under the original st:itute. Such paper is now covered 
under ~'1....,.-..t;icle 8, but is not within any .section of this Article. Likewise. bills of lad­
ing. \Yarehouse receipts and other documents of title which fall within .Article 7 
may be negotiable under the provision of that Article, but are not co"Vered by any 
section of this Article. 

2. Instruments which fall within the scope of this Article may also be. subject to 
other ,.,.\rtic!es of the Code. Many items in course of bank collection will of course 
be negotiable instruments,, and the same may be true of _ collateral pledged ae 
security for a debt. In suc-h cases this Article, which is general, is~ in case of 
conillcting provisions, subject to the Articles which deal specifieally with the type 
of transaction or instrument involved: ~,\..rticle 4 (Bank Deposits and Colleetions) 
and A.rticle 9 (See>.1red Transactions). In the c3se of a negotiable instrument 
which is subject to _-\..rticle 4 beenuse it is in course o:f collection or to .A..rticle 9 
because it is used as coHnteral the provisions of this ~lrticle contin;.te to be ap­
plicable except insofar as ';here may be confilcting nrfft'i:eions in th.e Bank Collection 
or Secured Transactions Article. ~ 

~,tn instrument which qualifies a,s .. negotiableu under this _-Uf:icle may also qualify 
as n _ "security'• under Article- 8. It will be no~d that the formal requisit&s- of 
t1egotla.hility (§ 3-104) go to matters of form exclusiYely; the riei:mition of 



'
1security" on the other hand (§ 8-102) looks prlllcipally to the manner in which 

an instrument is used (''commonly dealt in upon seeurities exchanges . ~ • or 
commonly recognized .•. as a medium for investment"). If an instrument 
negotiable in form under § 3~104 is, be-Oau.se of the ma.nner o-l its use, a "security" 
under § 8-102, Articie 8 and not this Article applies. See subsection (1) of this 
section and § 8-102(1)(b). 

Cross References: 
Point l: Articles 7 and 8; §§ 1-201, 3-104(1) and (2), 8-107. 
Point 2: Articles 4 and 9; §§ 3-104 and 8-102. 

Definitional Cross References: 
"Document of title''. § 1-201. 
111\{oneyn. § 1-201. 

VIRGINIA A~OTATIONS 

Prior Statutes: None. 

§ 3-104. Form of Negotiable Instruments; "Draft"; "Cheek"; "Cer· 
tificate of Deposit"; "Note". (1) Any writing to be a negotiable instrument 
within this Article must 

(a) be signed by the maker or drawer; and 

(b) contain an unconditional promise or order to pay a sum certain 
in money and no other promise, order, obligation or power given by the 
maker or drawer except as authorized.by this Article; and 

(c) be payable on demand or at a definite time; and 

(d) be payable to order or to bearer. 

(2) A writing which complies with the requirements of this section is 

(a} a "draft" ("bill of exchange") if it is an order; 

(b) a "check" if it is a draft drawn on a bank and payable on demand; 

(c) a "certificate of deposit" if it is an aclmowledgment by a bank of 
receipt of money with an engagement to repay it; 

( d) a "note" if it is a promise other than a certificate of deposit. 

(3) As used in other Articles of this Act, and as the context may 
require, the terms "draft", "check", "certificate of deposit" and "note" may 
refer to instruments which are not negotiable within this Article as well as 
to instruments which are so negotiable. 

COMMENT: Prior Uniform Statutory Provision: §§ 1, 5, 10, 126, 184 and 185, 
Uniform Negotiable Instruments Law* 

Changes: Parts of original sections combined and reworded; new provisions; 
original § 10 omitted. 

Purposes of Changes and New Matter: The ehanges are intended to bring together 
in one section related provisions and definitions formerly widely separated. 

1. Under subsection (l)(b) any wclting1 to be a negotiable instrument within this 
Article, must be payable in money. In a few states there are special statutes, 
enacted at an early date when currency was less sound and barter was prevalent, 
which make promises to pay in commodities negotiable. Even under these statutes 
commodity notes are now little used and have no general circulation. This Article 
makes no attempt to provide for such paper, as it is a matter of purely loeal 
concern. Even if retention of the old statutes is regarded in any state as important, 
amendment of this seet:ion may not be necessacy\ since uwithin this A.rt:icle" in 
.subsection (1) leaves open the possibility that some writings mny be made ne­
.gotiable by other statutes or by judicial decision. The same is true as to any new 
type of paper which commercial practice may develop in the future. 
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2. While a writing cannot be made a negotiable instrument within thls Article by 
contract or by conduct, nothing in this section is intended to mean that in a 
particular case a court may not arrive at a result similar to that of negotiability 
by :finding that the obligor is estopped by his conduct :from asserting a defense 
against a bona. :fide pu:rehase. Such an estoppel rests upon ordinary principles of 
the law of simple contract; it does not depend u-pon negotiability, and it does not 
make the writing negotiable for any other purpose. But a contract to build a 
house or to employ a workman, or equally a security agreement does not become a 
negotiable instrument by the mere insertion of a clause agreeing that it shall be 
one. 
3. 1'l1e words "no other promise, or".!.er, obligation or power' in subsection (l)(b) 
are an expansion of the first sentence of the original § 5. § 3~ 112 :permits an 
instrument to carry certain limited obligations or powers in addition to the simple 
promise or order to pay money. Subsection (1) of this section is intended to say 
that it cannot carry othe~ 

4. Any writing '\\~hich meets the re(\uirements of subsection (1) and is not 
exeluded under§ 3-103 is a negotiable mstrument, and all sections of this i\.rtiele 
apply to it, even though it may cont:1:in additional language beyond that contem· 
plated by this section. Such an insrrument is a draft, a ehe~k, a certificate of 
deposit or a note as defined in subsection (2). Traveler's checks in the usual form, 
for instance, a.re negotiable instruments under this ~4.rticle \,;rhen they have been 
completed by the identifying signature, 

5. This Article omits the or.g:inal § 10, which provided that the instrument need 
not :follo\v the language of the act if it "clea:dy indicates an intention to conform" 
to it. The provision has served no useful purpose, and it has been an encourage­
ment to bad drafting and to liberality in holding questionable paper to be 
negotiable. The omission is not intended to mean that the instrument must follow 
the language of this section, or that one term may not be recognized as clearly the 
equiv~!ent of another, as in the c.ase of ''I undertake" instead of ·'1 promise/' or 
i.·pay to holderH instead of 11Pay to bearer." It does mean that either the language 
of the section or a clear equivalent must be found, and that in doubful cases the 
decision should be against negotiability. 

6. Subsection (8) is intended to make clear the :;ame policy e::qiressed in § 3-805. 

Cross References: 

§§ 3-106 through 3-112, 3-401, 3-402 and 3-403. 
Point 1: § 3-107. 
Point 3: § 3-112. 
Point 4: §§ 3-103 and 3-805. 
Point 6: § 3·805. 

Definitional Cross References: 

"Bank". § 1-201. 
"Bearer';. § 1-201. 
"Definite time". § 3~109. 
'"Mnney0

• § 1~~1. 
"On demand". § 3~108. 
"Order". S 3-102. 
HPromise'~ § 3~102. 
usigned". § 1~201. 
"Term". § 1-2111. 
'"Writing". § 1~201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-353, 6-357, 6-362, 6-479, 6~537, 6~538. 

Comntent: The i?r_strument in Wall v. Fairfa..,, 180 Va. 421, 423~24, 23 S.E.2d 
130 (1942), whir!:: was ~:ferred to in the case as a Hpromissory bondn1 would be a 
•tnote" as defined in thi~ section since it contalned a promise and ~N:.S not u certifi­
cate of deposit. I! is possible that such an instr<Jrlaent might be commonly reeog­
nized as a medi:uD! of investment in the area in W"hieh it was i.sau<:d or rle:ilt in, in 
which case it wo!l!d a[so be a useeurity" as defined i.."1 TJCC 8-102(:J {a) (ii), and so 
also subject to .A.!"'"Jele 8. 

The definition of :a certific..'l. te of deuosit z:.cc:,rds W:th that used in Dlckenson v: 
Churles, 173 Va. Z93, 399, 4 S..E. 2d -356 {1989)~ 
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§ 3-105. When Promise or Order Unconditional. (1) A promise or 
order otherwise unconditional is not made conditional by the fact that the 
instrument 

(a) is subject to implied or constructive conditions; or 

(b) states its consideration, whether performed or promised, or the 
transaction which gave rise to the instrument, or that the promise or order 
is made or the instrument matures in accordance with or "as per" such 
transaction; or 

(c) refers to or states that it arises out of a separate agreement or 
refers to a separate agreement for rights as to prepayment or acceleration; 
or 

(d) states that it is drawn under a letter of credit; or 

( e) states that it is secured, whether by mortgage, reservation of title 
or otherwise; or 

(f) indicates a particular account to be debited or any other fund or 
source from which reimbursement is expected; or 

(g) is limited to payment out of a particular fund or the proceeds of a 
particular source, if the instrument is issued by a government or govern­
mental agency or unit; or 

(h) is limited to payment out of the entire assets of a partnershi'P, 
unincorporated association, trust or estate by or on behalf of which the 
instrument is issued. 

(2) A promise or order is not unconditional if the instrument 

(a) states that it i.s subject to or governed by any other agreement; or 

(b) states that it is to be paid only out of a particular fund or source 
except as provided in this section. 

COMMENT: Prior Uniform Statutory Provision: § 3, Uniform Negotiable Instru· 
ments Law. 

Changes; Completely revised. 

Purposes of Changes.: The section is intended to make it clear that, so far as ne­
gotiability is affected, the eonditioD.?,l or unconditional character of the promise 
or order is to be determined by what is expressed in the instrument itself; and to 
permit certain specitl-e limitations upon the terms of payment. 
1. Paragraph (a) of subsection (1) rejects the theory of decisions which have 
held that a recital in an instrument that it is given in :return for an exeeutory 
promise gives rise to an implied condition that the instrument is not to be paid if 
the promise is not performed, and that this condition destroys negotiability. 
Nothing in the section is intended to imply that language may not be fairly con­
strued to mean what it say.a, but implications. whether of law or fact~ are not to 
be considered in det.erminin.g negotiability~ 
2. Paragraph (b) of subseetion (1) is an amplification of § 3(2) of the original 
act. The final clause is intended to resolve a conflict in the decisions over the 
effect of such language as "This note is given for payment as per contract for the 
purchase of goods of even date, maturity being in conformity with the terms of 
such contract." It adopts the general con11nercial understanding that such language 
is intended as a mere recital of the origin of the instrument and a reference to the 
transaction for information, but is not meant to condition payment according to 
the terms of any other agreement. 

3. Paragraph (c) of subsection (1) like,vise is intended to resolve a conflict, and 
to reject cases in which a reference to a .sepa1·nte agreement was heid to mean 
that payment of the instrument must be limited in accordance with the terms o:f 
the agreemen~ and hence was conditioned _by it. Such a referenr:e normally is 
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inserted for the purpose of making a record or giving information to anyone w~ 
may be interested, and in the absence of any exp1·ess statement to that effect 1s 
not intended to limit the terms of pa:yment. Inasmuch as rights as to prepayment 
or acceleration has to do with a "speed-up" in payment and since notes frequently 
refer to separate agreements for a statement of these rights, sueh reference does 
not destroy negotiability even though it has mild aspects of incorporation by 
.reference. The general reasoning with respect to subparagraph (e) also applies 
to a draft which on its face states that it is drawn under a letter of credit (sub­
paragraph (d) ). Paragzaphs (c) and (d) the:refore adopt the position that 
negotiability is not affected. If the reference goes im:ther and prov1des that 
payment must be made according to the terms of the agreement, it falls under 
paragraph (a) of subsection (2). 

4, Paragraph (e) of subsection (1} is intended to settle another oonfEct in the 
decisions; over the effect of "title security notes'' and other instruments which 
.recite the security given. It rejects cases which have held that the mere statement 
that the instrument is seeured, by reservation of title or otherwise, carries the 
implied condition that payment is to be made only if the security agreement is 
fully performed. Again such a re,;ital normally is included only fo.r the purpose 
of making a record or giving inforn1ation, and is not intended to condition payment 
in any way. The provision adopts the position of ~he great majority of the courts. 

5. Paragraph (f) of subsection (1) is a rewording of § 3(1) of the original act. 

6. Paragraph (g) of subsection {1) is new. It is intended to permit municipal 
corporations or other governments or governmental agencies to draw checks or to 
.issue other short-term eommeNial :paper in which payment is limited to a :partic~ 
ular fund or to the proceeds of particular taxes or other sources of ?'€Venue. The 
provision "\\'ill ... permit some municipal warrants to be negotiable if they n:re in 
proper form. Normally such warrants lack the words "order" or "bearer," or are 
marked HNot Negotiable/' or are payable on1y in serial order, which makes them 
eonditiona1. 

7. Paragraph (h) of subsection (1) is new. It adopts the policy of decisions hold~ 
ing that an instrument issued by an unincorporated nssocbtion is negotiable al­
though its payment is expressly limited to the assets of the association~ excluding 
the liability ,.;f individual membei-s; and recognizing as negotiable an inst11Jment 
issued by a trust estate without pel'son~l liability of the tn1stee. The poliey is 
extended to a partnership and to any estate. The provision affects on'Jy the 
negotiability of the instrument, and is not intended to change the law of any 
state as to the liability of a partner1 trustee, executor1 administrator, or any othf:ir 
person on such an instrument. 

8. Paragraph (a) of subsection (2) retains :.he generally accepUd rule that 
where an instrument contains such language as t•subjecl: to terms of contruct 
between maker and payee of this date,'' its payment is eonditioned according to the 
terms of the agreement and the instrument is not negotiable. The distinction is 
between a mere recital of the existe1:c:e of the separate agreement or a reference 
to it for information, which under pur:.1g:raph (c) of subsection (1) will not affect 
neg-otiability, and any language whicht fairly construed, requires the holde:r to 
look to the other agreement for the terms of payment. The intent of the pro­
vision is that an instrument is not negotiable unless the holder can as:ce:rtain all 
of its essential terms from. its face. In the specific instance of rights as to prepay­
ment or acceleration, however, tbere may be a reference to a separate agreement 
without destroying negotiability~ 

9. Paragzaph (b) of subsection [2) restates the last sentence of § 3 of the 
original aci. As noted above:1 exceptions are made by paragraphs (g} and (h) of 
subsection (1) in favor of instruments issu0d by governments or governmental 
2gencies, or by a partnership, unincorporated association, trust or estate. 

Cross Reference: §. 3-104. 

Definitional Cross References: 

"-~count". § 4~104. 
"Agreement". ~ 1-201. 
11Instrument". § 3-102.. 
"Issue". § 3-102. 
HQ:!'der". § 3-102. 
"Promise11

• § 3~102. 
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VIRGINIA ANNOTATIONS 

Prior Statute.: Code 1950, §§ 6-355, 6-367, as amended in 1960. 

Comment: Subsection 3-105(1)(e) is in accord with Garrett v .. Inte:rnati?nal 
:Motor Truck Agency, Inc., 151 Va. 795, 800, 146 S.E. 252 (1928), which recogmz~d 
that negotiability is not affected by a statement that the note is secured. It 18 
broad enough so as to cover a statement that an instrument is secured by a deed 
of trust, a pro-vision added to Code 1950, § 6-367, by a 1960 amendment. 

Garrett v. International Motor Truck Agency, Inc., 161 Va. 795, 145 S.E. 262 
(1928), also held that a statement on a note is not subject to Code 1960, § 11-4, 
regulating the size of type to be used in printed contracts. 

§ 3-106. Sum Certain. (1) The sum payable is a sum certain even 
though it is to be paid 

(a) with stated interest or by stated installments: or 

(b) with stated different rates of interest before and after default or 
a specified date; or 

( c) with a stated discount or addition if paid before or after the date 
fixed for payment; or 

( d) with exchange or less exchange, whether at a fixed rate or at the 
current rate; or 

(e) with costs of collection or an attorney's fee or both upon default. 

(2) Nothing in this section shall validate any term which is otherwise 
illegal. 

COMMENT: Prior Uniform Statutory Provision: §§ 2 and 6(5), Uniform Nego­
j_able Instrumf:nts Law. 

Changes: Reworded. 

Purposes of Changes: The new language is intended to clarify doubts ans1ng 
unde.r the original section as to interest, discounts or additions, exchange, costs 
and attorne-y1s fees, and acceleration or extension. 

1. The section rejects decisions which have denied negotiability to a note with 
a term providing for a dise-0unt fo:r early prr.;t:ment on the ground that at the 
time of issue the amount payable was not cert::i.in. It is sufficient that at any 
tinie of pa}"'IDent the holder is able to determine the amount then payable from 
the instrument itself with any necessary computation~ Thus a demand note bear~ 
ing interest at si."C per cent is negotiable. A .stated discount or addition for early 
or late payment does not affect the certainty of the sum so lollg aa the computa­
tion can be made, nor do different :rates of interest before and after default or a 
specified date. ·The computation must be one which can be made from the in­
strument itself without :reference to any outside source, and this section does not 
make negotiable a note payable with interest "at the current rate." 

2. Paragraph (d) recognizes the occasional practice of making the instrument 
payable with exchange deducted rather than added. 

3. In paragraph ( e) "upon default" is substituted for the language of the original 
§ 2(5) in order to include any default in payment of interest or installments. 

4. The section contains no specific language :relating to the effect of acceleration 
clauses on the certainty of the sum payable. § 2(3) of the original act contained 
a saving clause for provisions accelerating principal on default in payment of 
an instalment ox of interest, which led to doubt as to the effect of other aecelerat-. 
ing provisions. This Article (§ 3-109, Definite Time) broadly validates acceleration 
c:!auses; it is not necessary to state the matter in this section as well. The d.!s­
aripearanee of the language referred to in old § 2(3) means merely that it was 
regarded as surp1usage, 

5, ~Jost states have usury laws prohibiting exeessive rates of interest. In some 
st;,:ites there are stat11tes or rules of law invalidating a term providing for increased 
interest after maturity, or for eosts and attorney's fees. Subsection (2) is in~ 
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tended to make it clear that this section is concern.ed only with the effect of 
such terms upon negotiahility, and is not meant to change the law of any state 
as to the valiclitY of the term itself. 

Cross References: 
§ 3-104. 
Point 4: § 3-109. 

Definitional Cross Refe.rence: 
HTerm". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-354, 6-358(5). 

Comment: The UCC provides that a clause providing for payment of costs of 
collection or an attorney's fee upon default does not affect the negotiability 
of the instrument, but the UCC does not as such validate any term that is other­
wise illegal under other state law. Virginia has long recognized the valiclity of 
clauses providing for the payment of reasonable attorney fees. Pulaski Nat'l 
Bank v. Harrell, 203 Va. 227, 235, 123 S.E.2d 382 (1962); Merchants and Planters 
Bank v. Forney, 183 Va. 83, 94-95, 31 S.E.2d 340 (1944); Richardson v. Breeding, 
167 Va. 30, 33-34, 187 S.E. 454 (1936); Parksley Nat'! Bank v. Accomac Banking 
Co., 166 Va. 459, 186 S.E. 38 (1936); Sutherland v. Receiver for Dic!~enson County 
Bank, 163 Va. 949, 955-56, 178 S.E. 12 (1935); Conway v. American Nat'l Bank, 
146 Va. 357, 364-65, 131 S.E. 803 (1926); Atkinson v. Neblett, H4 Va. 220, 
235-36, 135 S.E. 326 (1926); Cox v. Hagan. 125 Va. 656, 669-71. 100 S.E. 666 
(1919); Triplett v. Second Nat'! Bank, 121 Va. 189, 92 S.E. 897 (1917); Colley v. 
Summers Parrott Hardware C-0., 119 Va. 439, 442-46, 89 S.E. 906 (1916); R. S. 
Oglesby Co. v. Bank of New York, 114 Va. 663, 77 S.E. 468 (1913) (enforcement 
of New York instrument not against public policy). 

The UCC does not affect the Virginia rule under which the court may reduce the 
attorney fee provided for in the instrument. Richardson v. Breeding, 167 Va. 
30, 33-34, 187 S.E. 454 (1936) (attorney fee of 10% on $18,660 collection re­
duced to $800); Triplett v. Second Nat'! Bank, 121 Va. 189, 193, 92 S.E. 897 
(1917). 

The UCC does not affect the holding in Sands v. Roller, 118 Va. 191, 86 S.E. 
857 (1915) that when judgment is taken for the debt only on a note calling for 
payment of attorney fees, there is a merger of the cause of action into the judg­
ment, and so a separate action for the attorney fees cannot thereafter be main­
tained. 

§ 3-107. Money. (1) An instrument is payable in money if the medium 
of exchange in which it is payable is money at the time the instrument is 
made. An instrument payable in "currency'' or "current funds" is payable 
in money. 

(2) A promise or order to pay a sum stated in a foreign currency is 
for a sum certain in money and, unless a different medium of payment is 
specified in the instrument, may be satisfied by payment of that number 
of dollars which the stated foreign currency will purchase at the buying 
sight rate for that currency on the day on which the instrument is payable 
or, if payable on demand, on the day of demand. If such an instrument 
specifies a foreign currency as the medium of payment the instrument 
is payable in that currency. 

COl\Il\-lE~T: Prior Uniform Statutory Provision: § 6(5), Uniform. Negotiable 
Instruments Law. 

Changes: Completely rewritten. 

Purposes of Changes and ~ew l.fa.tter: To make clear \Vhen an .:.nstrument is 
payable in money and to state rules applicable to instruments dra>\'11 payable 
in a foreign currency. 

1. The term "money" is defined in § 1-201 as "a medium of exchange~ J.uthorized 
or adopted by a domestic or foreign governn:tent as a part of its curl·ency". That 
definition rejects the narro,v view of some early c.a.ses that "money" is limited 
to legal tender. Legal tender acts do no mcfre than designate a par:.icular kind 
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of money whicli the obligee will be required to accept in discharge of an obligation. 
It rejects also the contention sometimes advanced that "money'' includes any 
medium of exchange current and accepted in the particular community, whether 
it be gold dust, beaver pelts, or cigarettes in occupied Germany. Such unusual 
"currency" is necessarily of un~ertain and fluctuating value, and an instrument 
intended to pass generally in commerce as negotiable may not be made payable 
therein. 

The test adopted is that of the sanction of government, whlch recognizes the 
circulating medium as a part ot the official currency of that government. In 
partieular the pro".ision adopts the position that an instrument expressing the 
amount to be paid in sterling, francs, lire or other recognized currency of a 
foreign government is negotiable even though payable in the United State$ 
z. The provision on "currencT' or "current funds" accepts the view of the great 
majority of the decisions, that ncurrency-'1 or ''current funds" means that the in­
strument is payable in money. 
3, Eit..'1er the amount to be paid or the medium of payment may be expn!ssed in 
terms of a particular kind of money .. A .. draft passing between Toronto and Buffalo 
may1 aC'co.rding to the desire and convenience of the parties, call for payn1ent o.f 
100 United States dollars or of 100 Canadian dollars; and it may require either 
sum to be paid in either currency. Under this section an instrument in any of 
these forms is negotiable, whether payable in Toronto or in Buffalo. 
4. As stated in the preceding paragraph the intention of the parties in making 
an -instrument payable- in a foreign currency may be that the medium of pay-
1nent shall he either dollars measured by the foreign currency or the foreign 
currency in which the instrument .is dra:wn. Under subse~ti.on (2) the presumption 
is, unless the instrument otherwise specifies, that the obligation may be satisfied 
by payment in dollars in an amount determined by the buying sight rate for 
the foreign currency on the day the instrument becomes payabie. Inasmuch as 
the buying sight rate will fluctuate from day to day, it might be argued that an 
instrument expressed in a foreign currency but actually payable in dollars is 
not for a "sum certain". Subsection (2) makes it clear that for the purposes of 
negotiability under this Article such an - instrument, despite e..xchange fluctua~ 
tions_, is for a sum certain. 

Cross References: 

§ 3-104. 
Point 1: § J.-201. 
Point 4: § 4-212(6) 

Definitional Cross References: 

"Instrument''. § 3~102. 
")1oney''. § 1-201. 
"Order". § 3·102. 
"Promise". § 3~102. 
"Purchase". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-358(5), 6-341. 

C-0mment: Subsection 3-107(2) apparently contemplates the possibility of enter~ 
ing a judgment requiring payment in a foreign currency. Virginia Code 1950, 
§ 6-341, which is not a part of the NIL, probably prevents the entry of a judg­
ment ill any cu.rrency other than American. See also George Can1pbell Co, v. 
George Angus & Co.> 91 Va. 4.38, 22 S.E. 167 (1895}, involving a judgment in 
dollars on an open account obligation in pour.ds sterling. 

§ 3-108, Payable on Demand. Instruments payable on demand include 
those payable at sight or on presentation and those in which no time for 
payment is stated. 

CO~IMENT: Prior Uniform Statutory Provision: § 7, Uniform Negotiable Instru­
ments Law. 

Changes: Reworded, final sentence of original section omitted. 

Purposes of Changes: Except for tlte omission of the final sentence. this section 
restates the substance of original § 7. The final &lntence dealt with the .status 
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of a person issuing, accepting or indors:i:ng a."TJ. instrument after maturity and 
provided that as to such a person the inst:ruinent was payable on demand. That 
language implied that the ordinary rales relating to demand instruments _ as 
to due course, holding, presentmentr notice o:f dishonor and so on were appiicable. 
This Article abandons that concept which served no special purpose a«.:cept to 
trap the unwary. 'C"nder § -3~302 (Holder in Due Course) and in view of the 
deletion from this section of the final sentence of original § 7 there is no longer 
the possibility that one taking time paper af:er maturity may acquire due course 
rights against a post-maturity indorser. § 3~501\4), however, provides that the 
indorser after maturity is not entitled to presentment., notice of dishonor or 
protest. 

Cross References; 
§§ 3-104, 3-302 and 3-601(4). 

Definitional Ccoss Reference: 
ulnstrument". § 3 ... 102. 

VIRGI:N!A ANNOTATIONS 

Prior Statutes: Code 1950, § 6-359. 

§ 3-109. Definite Time. (1) An instrument is payable at a definite 
time if by its terms it is payable 

(a) on or before a stated date or at a fixed period after a stated date; 
or 

(b) at a !Lxed period after sight; or 

(c) at a definite time subject to any acceleration; or 

(d) at a definite time subject to exten8ion at the option of the holder, 
or to extension to a further definite time at the option of the maker or 
acceptor or automatically upon or after a specified act or event. 

(2) An instrument which by its terms is otherwise payable only upon 
an act or event uncertain as to time of occurrence is not payable at a definite 
time even though the act or event has occurred. 

COMI\-IE~1T: Prior Uniform Statutory Provision: §§ 4 and 17(3), Uniform Nego~ 
tiable Instruments Law. 

Changes: Rewo-rdedj new provisions; rule of original § 4(3) reversed, 

Purposes of Changes and New Matter: To remove unczrlainties arising under 
the original section, and to eliminate commercially unacceptable instr:.unents. 

1. Subsection (2) reverses the rule of 1..he original § 4(3) as to instruments pay­
;;1ble after events cert.a.in to happen hut uncertain as to time. _,.\lmost the only 
use of such inst:uments has been in the anticipation of inheritance or .future in­
terests by borrowing on post-obituary notes. These have been much more com­
mon in England than in the United States. They are at best questionable paper, 
not acceptable in general c.omn1erce1 with no good reason for accol'ding them 
free circulation as negotiable instruments. A .. s in the c::tse of the occasional note 
payable "one y_eur after the war" or at a similar uncertain date, they a.re likely 
to be made under unusual circumstances suggesting good reason for _preserving 
defenses of the maker. They are accordingly ,eliminated. 

2. With this change udefinite time" is substituted for H:fixed or determinable 
future time." The time of payment is definite if it can be determi:tied from the 
face oi the :.nstrument. 

3. Ap undated instrument payable uthi:rty days afte:r date" is not payable at a 
defirute time, since the time of payment cannot ile d.eterm:!!ed on its face. It is, 
however, an incomplete instrument within the provisions of § 3-115 dealing with 
sui>l1,instruments and may be completed by dating it. It is tlwn payable at a 
deriru te time. 

4. Paragraph (c) of subsection (1) resolves a conflict m the <lecisio11s on the 
ne&'otiability ~i instruments contaiiiing ~ccel~r:1~ion clauses. as u! the 1ne~1:ing' 
ana effect of on or before a fi."Ced or <':.ete:rm1n;:;.nle future time•~ 1n th1: or1gu1al 
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§ 4(2). (Instroments expressly stated to be payable "on or before" a given 
date are dealt with in subsection (1) (a). So far as certainty of time of payment 
is concerned a note payable at a definite time but subject to acceleration is no 
less certain than a note payable on demand, whose negotiability never has been 
qncstioned. It is in fact more certain, since it at 1east states n definite time be~ 
yond which the instrument cannot run. Objections .to the nceelera.tion clause 
rnust be based rather on the _possibility of abuse by the holder1 which has nothing 
to do with negotiability and fs not limited to negotiable instruments. That problem 
is now covezed by § 1-208. 

Subsection (1) {c) is intended to mean that the certainty of time of payment or 
the negotiability of the instrument is not affected by any acceleration clause, 
whether acceleration be at the option of the m:'lker or the holder, or automatic 
npon the occu:rrence of some event, and ,vhether it be eonditional or unrestricted. 
If the accelerat.ion term itself is unc~rtain ft 1,!l~Y fail O!]- ordinary contract p~n"' 
c1ples, but the 1nst.."Ument then rema.1ns negot1aole and 1S payable at the definite 
time. 

The effect of acceleration clauses upon a holder in due conrse is covered by the 
new definition of the holder in due course {§ 3...S02) and by the section on notice 
to purchaser (sub8""tion (3) of § 3-304). If the puzchaser is not aware of any 
acceleration1 hjs delay in making presentment may be excused under the section 
dealing with excused presentment (subsection (1) of § 3-511). 

5. Paragraph (d) of subsection (1) is new. It adopts the generally ~cepted rule 
that a clause providing for extension ut the option of the holder. even v...-ithout a 
tinie limit, does not affect negotability since the holder is given only a right which 
he ,vould have -,,vithout the clause. If t.\ie extension is to be at the option oi the 
1na:ter or acceptor or is to be automatie, a definite time limit must be stated 
or :he time of ;payment remains uncerf..ain and the instrument is not negotiable. 
Where such a limit is stated, the effect upon certainty of time of pa)'-m.ent is 1;he 
same as if the instrument were made payable at the ultimate date with a term 
proTiding for acceleration. 

The construction and effect of extension clauses is covered by p~ragraph (f) 
of § 3-118 on ambiguous terms and rules of construction, to which reference 
should be made. 

Cross References: 
§ 3·104. 
Point 3: § 3-115. 
Point 4: §§ 1-208, 3·118(f), 3-304(3), and 3-511(1). 
Point 5: § 3-118(f). 

Definitional Cross References: 
aHolder1'. § 1-201. -
"Instrument''. § 3-102. 
uTerm'~. § 1~201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 19500 §§ 6-356, 6-369(3), 6-348. 

Comment: The seetion accords vrith Jones v. 11:orris Plan Bank, 1-68 Va.. 284, 290, 
191 S.E. 608 (1937): Country Club of Portsmouth, Inc., v. Wilkins, 166 Va. 325, 
330, 186 S~E. 23 (1936), in recognizing the negotiability of instruments subject 
to acceleration clauses. It accords with Holcomb v. Webley, 185 Va. 150, 106, 
37 S.E.2d 762 (1946), in providing that a right to accelerate is limited to the 
g:r:ounds set forth in the instrument, or, under liCC 3-105(1)(c), in a separate 
agreement. 

The section does not affect the holding in Country Club of Portsmouth, Inc.1 v. 
Wilkins, 166 Va. 325, 186 S.E. 23 (1936), that the statute of limitations begins 
to run immediately on an instrument, which by its terms has been accelerated 
automatically upon a default. 

The provision in Code 1950, § 6-348, not a part of the :t',,lIL, recognizing that ac~ 
celeration clauses in certain instrun1en~ do not affect negotiability1 is unneces­
sary in light of this section, although not inconsistent therewith, 

§ 3-110. Payable to Order. (1) An instrument is payable to order 
when by its terms it is payable to the order or assigns of any person therein 
specified with reasonable certainty, or to him or his order, or when it is 
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conspicuously designated on its face as "exchange" or the like and names 
a payee. It may be payable to the order of 

(a) the maker or drawer; or 

(b) the drawee; or 

(c) a payee who is not maker, drawer or drawee; or 

( d) two or more payees together or in the alternative: or 

( e) an estate, trust or fund, in which ease it is payable to the order 
of the representative of such estate, trust or fund or his successors; or 

(f) an office. or an officer by his title as such in which case it is pa:;­
able to the principal but the incumbent of the office or his successors may 
act as if he or they were the holder; or 

(g) a partnership or unincorporated association, in which case it is 
payable to the partnership or association and may be indorsed or trans­
ferred by any person thereto authorized. 

(2) An instrument not payable to order is not made so payable by 
such words as "payable upon return of this instrument properly indorsed." 

(3) An instrument made payable both to order and to bearer is pay-
able to order unless the bearer words are handwritten or typewritten. 

CQ;'\'!lfENT: Prior Uniform Statutory Provision: § 81 Uniform Negotiable Instru­
ments Law. 

Changes: Reworded, new provisions. 

Purposes of Changes and New Matter: The changes are intended to remove 
uncertainties arising under the original section. 

1. Paragraph (d) of subsection (1) replaces the original subsee!ions (4) and (5). 
It eliminates the word "jointly/' which ha.s earrie<l a possibie frnplication of a 
right of survivorshlp. Normally an instrument payable to "A and B" is intended 
to Oe payable to the two parties as tenants in common, and there is ::10 survivorship 
in the absence of express language to that effect. The instrument Iml.f be payable 
to "A. or B," in which case it is payable to either A or B individually. It may even 
be made payable to ''A and/or B.'' in which case it is payable either to A or to B 
singly, or to the tvto together. The negotiation, enforcement and discharge of the 
instrument in all sueh cases are covered by the section on instruments payable to 
two or more persons (§ 3-116). 

2. Paragraph (e) of subsection (1) is lnten4ed to cllange the result of decisions 
which have held that an lnstrun1ent payable to t..l;e order of the estate of a 
decedent was payable to bearer, on the ground that the name of the payee did not 
purport to be that of any person. The intent in such cases is obviously not to make 
the instrument payable to bearer, but to the order of the :representative of the 
estate. The provision e.,tj;ends the same principle to an instrument payuble to the 
order of "Tilden Trust/' 0r ''Community Fund''. So long as the payee can be 
:identified, it is not necessary that it be a legal entity; and in ea.cl1 ':!:lse the instru­
ment is treated a.s payab!e to the order of the appropriate repres~nbtive or his 
successor. 

3. Under paragraph (f) of subsection (1) an instrument maf be ~de payable to 
the office itself ('~Swedish Consulate") or to the officer by his title as such 
(<(Treasurer of City Club11

). In either case it l'U1lS to 7he incumbent of the office 
and his suceessors. The effect of instruments in such a form is covered by the 
se.C".ion on instruments payable with words of deseript!on (§ 3,-U'T). 

4. Vestigial theories relating to the laek of "legal entity" of pe.rtnerships and 
various forms of unincorporated associations-su.ch as: labor uni.on:? and business 
trusts-make it the part of vr."'Jsdom to specify that irun-uments nu..d:: pnyable to 
such groups are -0rder paper p?..yable as designated and net bearer r.,a,v3r ( subsection 
(l)(g))~ As in the case of in,~orpora.ted ::tssociations* any person .haTfrtg authority 
fr::im the part:ne:-ship or association to whose order t.?ie. :instrument :s payable may 
inclorse or otherw:se deal with the instrument. 
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5. Subsection (2) is intended to change the result of cases holding that ''payable 
upon return of this certificate properly indorsed" indicated an intention to make 
the instrument payable to any indorsee and so must be construed as the equivalent 
of "Pay to order." Ordinarily the purpose of such language is only to insure 
return of the instrument with endorsement in lieu of a receipt, and the word 
"order" is omitted with the intentiou that the instrument shall not be negotia,.ble. 

6. Subsection (3) is directed at occasional instruments reading l<Pay to the order 
of John Doe or bearer." Such language usually is found only where the drawer has 
filled in the name of the payee on a printed form, without intending the ambiguity 
or noticing the word ubearer." Under such circumstances the nam.e of the specified 
payee indicates an intent that the order \Vords shall control. If the word ''bearer" 
is handwritten or typewritten, there is sufficient indication of an intent that the 
instrument shall be payable to bearer. Instruments payable to "order of bearer" 
are covered not by this section but by the following § 3-111. 

Cross References: 

§§ 3-104 and 3-111. 
Point 1: § 3-116. 
Points 2, 3 and 4: § 3-117. 

Definitional Cross References: 

"Bearer". § 1-201. 
"Conspicuous". § 1-201. 
jjlnstrument". § 3-102. 
"Negotiation". § 3-202. 
11Person". § 1-201. 
"Term". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 6-360. 

§ 3-111. Payable to Bearer. An instrument is payable to bearer when 
by its terms it is payable to 

(a) bearer or the order of bearer; or 

(b) a specified person or bearer; or 

(c) "cash" or the order of "cash", or any other indication which does 
not purport to designate a specific payee. 

COMMENT: Prior Uniform Statutory Provision: § 9, Uniform Negotiable Instru­
ments Law. 

Changes: Reworded; original subsections (3) and (5) omitted here but covered by 
sections on impostors and signature in name of payee ( § 3-405) and on special 
and blank indorsements (§ 3-204). 

Purposes of Changes: The rewording is intended to remove uncertainties. 

1. Language such as 1'order of bearer" usually results when a printed form is 
used and the word 1ibearer" is filled in. Subsection (a) rejects the view that the 
instrument is payable to order, and adopts the position that "bearer" is the un­
usual word and should control. Compare Comment 6 to § 3-110. 

2. Paragraph (c) is reworded to remove any possible implication that "Pay to 
the order of ---" makes the instrument payable to bearer. It is an incomplete 
order instrument, and falls under § 3-115. Likewise "Pay Treasurer of X 
Corporation" does not mean pay bearer, even though there may be no such officer. 
Instruments payable to the order of an estate, trust, fund, partnership, unin­
corporated association or office are covered by the preceding section. This sub­
section applies only to such language as "Pay Cash," "Pay to the order of cash," 
11Pay bills payable," '~Pay to the order of one keg of nails," or other words which 
do not purport to designate any specific payee. 

3. Under § 40 of the original ~i\.ct an instrument payable to bearer on its face 
remained bearer. paper negotiable by delivery although subsequently specially 
indorsed. It should be noted that § 3-204 on special indorsement reverses this 
rule and allows the special indorsement to control. 
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Cross References: 

§§ 3-104, 3-405 and 3-204. 
Point 2: §§ 3-llO(l)(a) and (f) and 3-116. 
Point 3: § 3-204. 

Definitional Cross References: 

"Bearer". § 1-201. 
alnstrument". § 3-102. 
"Person". § 1-201. 
"Term". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 19507 § 6-361. 

Com1nent: The problem of the fictitious payee, which haQ. been dealt with in 
Code 1950, § 6-361(3), as amended in 1956, is now covered by UCC 3-405. For a 
comment on the effect of the UCC on First Wisconsin Nat'l Bank "· People's 
Nat'! Bank, 136 Va. 276, 118 S.E. 82, 36 A.L.R. 736 (1923), see VIRGINIA AN­
NOTATIONS to UCC 3-405. 

§ 3-112. Terms and Omissions Not Affecting Negotiability. (1) The 
negotiability of an instrument is not affected by 

(a) the omission of a statement of any consideration or of the place 
where the instrument is drawn or payable; or 

(b) a statement that collateral has been given to secure obligations 
either on the instrument or otherwise of an obligor on the instrument or 
that in case of default on those obligations the holder may realize on 
or dispose of the collateral; or 

(c) a promise or power to maintain or protect collateral, to give addi­
tional collateral, to furnish financial information or to do or refrain from 
doing any other act for the protection of the obligation expressed in the 
instrument not involving the payment of money on account of the indebted­
ness evidenced by the instrument; or 

( d) a term authorizing a confession of judgment on the instrument 
if it is not paid when due; or 

(e) a term purporting to waive the benefit of any law intended for 
the advantage or protection of any obligor; or 

(f) a term in a draft providing that the payee by indorsing or cash­
ing it acknowledges full satisfaction of an obligation of the drawer; or 

(g) a statement in a draft drawn in a set of parts (§ 3-801) to the 
effect that the order is effective only if no other part has been honored. 

(2) Nothing in this section shall validate any term which is otherwise 
illegal. 

(V~.\.LC Note: Paragraph (1) (c) appears in the Official Text as follows: 
(c) a promise or po,ver to maintain or protect collateral or to give additional 
collateral; or) 

CO)I:'l[E~T: Prior T.Jniform Statutory Provision: §§ 5 and 6, Uniform Negotiable 
Instruments Law. 

Changes: Reworded; new provisions; Subsection (4) of original § 5 omitted. 
Subsection (4) of the original § 6 is now covered by § 3-113, and Subsection (5) 
by § 3-107. 

Purposes of Changes and Ne,v }latter: The changes are intended to remove un­
certainties arising under the original sections. Subsection ( 4) of the original § 5 is 
omitted because it has been important only in connection with bonds and other 
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investtnent seeurlties now covered by Article 8 of tltls Act. An option to require 
something to be done in lieu of payment of money is uncommon and not de.sirable 
in commercial paper. 

This section permits the insertion of certain obligations and powers in addition to 
the simple promise or order to pay money. tTnder § 3~104, dealing with form of 
negotiable instruments, the instrument may not contain any other promise, order~ 
obligation or power. 

1. Paragraph (b) of subsection (1) permits a clause authorizing the sale or 
disposition of collateral given to secure obligations either on the instrument or 
othervvise of an obligor on the instrument upon nny default in those obligations, 
including a default in payment of an installment or of interest. It is not limited, as 
iJ..as the original § 5(1), to default at maturity. The reference to obligations of 
an obligo"J." on the instrument is intended to recognize so-called cross collateral 
provisions that appear in collateral note forms used by banks and others through­
out the United States and to permit the use of these provisions 'W'ithout destroying 
negotiability. Paragraph (c) is new. It pennits a clause, apparently not \vithin 
the original section, containing a pron1ise or pov;er to maintain or protect collateral 
or to give additional collateral~ whether on demand or on some other conditic.n. 
Such terms i:requently are accompanied by a provision for acceleration if the col~ 
lateral is not given, which is now permitted by the section on what constitutes a 
definite time. § 1-208 should be consulted as to the construction to be given such 
clauses under this . .'\.et. 

2, As under the original § 5(2), paragraph {d) is intended to mean that a con­
feSsion of judgment may be authorized only ::i the instrument is not paid when due, 
and that otherwise negotiability is affected. The use of judf;,rtnent notes is confined 
to two or three states. and in others the judgment clauses are made illegal or 
ineffective either by special statutes or hy. decision. Subsection { 2) is intended 
to .say that any such local rule remains unchanged, and that the clause itself may 
be invalid, although the negotiability of the instrument is not affected. 

3. As in the case of the original § 5(3), paragrapb (e) applies not only to any 
waiver of the bene:fits of this ~~rtieie, such as :presentment, notice of dishonor 
or :protest1 but also to a Wfilver of the benefits of any other In\V such as a homestead 
exemption. ,A.gain subsection (2) is intended to mean that any rule which 
:invalidates the waiver itself is not changed, and that while negotiability is not 
affected, a waiver of the statute of limitations contained in an instrument may 
be invalid. 

Thls paragraph is to be read together with subsection (1) of § 3-104 on form of 
negotiable instruments. A waiver cannot make the instrument negotiable within 
this Article where it does not comply with the requirements of that section. 

4. Paragraph (f) is new. The effect of a clause of ackno,vledgment of satis­
faction upon negotiability has been uncertain under the original section. 

5. Paragraph (g) is intended to insure that a condition arising from the statement 
in question will not adversely affect negotiability. 

Cross References: 
§§ 3-104 and 3-105. 
Point 1: §§ 1-208 and 3-109(1) (c). 
Point 3: § 3-104. 

Definitional Cross References: 
HD:ra!t". § 3-104. 
'"Instrument". § 3-102. 
'
10n demand'1• § 3-108. 
''Promise". § 3-102. 
nTexm". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6~57, 6-,%8. 

Comment: The UCC recognizes that negotiability is not affected by a term 
authorizing a confession of judgment if an instrument is not paid when due. 
Such clauses are valid in Virginia. Johnson v. Alvis, 159 Va. 229, 165 S.E.. 489 
(1932): Walker v. Temple, 130 Va. 567, 107 S.E. 720 (1921); Colona v. Parksley 
Nat1 Bank, 120 Va. 812, 825·26, 92 S.E. 979 (1917). The power must be exereised 
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in strict accordance with the terms of the authorization. Bank of Marion v. Spence, 
155 Va. 51, 154 S.E. 488 (1930). The UCC does not affect the holding in Walker v. 
Temple, 130 Va. 567, 107 S.E. 720 (1921), that the statute of limitations begins to 
run from the due date of the instrument, and the mere presence of a clau.se 
authorizing a confession of judgment at any time does not accelerate the running 
of the statute. 

In Walker v. Temple, 130 Va. 567, 107 S.E. 720 (1921), the Supreme Court of 
Appeals impliedly recognized fue validity of a warrant of attorney to confess 
judgment "at any ti.me/' although the judgment involved was uctually confessed 
after maturity. 

COUNCIL COMMENT 

We recommend the language as set forth in the body of the bill, which foifows the 
section as adop1,ed in New York. The additional conditions which would be per­
mitted are designed to provide greater security to ~he lender and should not 
interfere with negotiability of an instrument. 

§ 3-113, Seal. An instrument otherwise negotiable is within this 
Article even though it is under a seal. 

COMMENT, Prior Uniform Statutory Provision: § 6(4) Uniform Negotiable 
Instruments Law. 

Changes: Reworded. 

Purposes of Changes: The revised wording is intended to change the result of 
decisions holding that while a seal does not affect the negotiability of an instru­
ment it may affect it in other respects falling within the sta.tute1 such as the 
conclusiveness of consideration. The section is intended to place sealed instruments 
on the same footing as any other instruments so far as all sections of this Article 
are concerned. It does 110t affect any other statutes or rules of law relating to 
sealed instruments except insofar as, in the case of negotiable instruments, they 
are inconsistent with this Article. Thus a sealed instrument which is within this 
Article may still be -subject to a longer statute of limitations than negotiable 
instruments not under seal,. or to such local rules of procedure as th.at it may be 
enforced by an action of special assumpsit, 

Cross Reference: 
§ 3-104. 

Definitional Cross Reference: 
''Inst:rument:1'. § 3~102. 

VIRGL'IIA ANNOTATIONS 

Prior Statues: Code 1950, § 6-358(4). 

Comment: Sealed instruments under the UCC a.re subject to all the proV1s1ons 
of Article S, but othe:r consistent statutes or rules relating to sealed instruments 
are also applicable. The statute of limitations of ten years on sealed instruments 
and :five years on instruments not under seal, contained in Code 1960t § 8-131 

remains in effect. This statute waa applied to att instrument not under seal in 
Quackenbush v. Isley, 154 Va. 407, 153 S.E. 818 (1930). 

§ 3-114. Date, Antedating, Postdating. (1) The negotiability of an 
instrument is not affected by the fact that it is undated, antedated or 
postdated. 

(2) Wnere an instrument is antedated or postdated the time when 
it is payable is determined by the stated date if the instrument is payable 
on demand or at a fixed period after date. 

(3) vvnere the instrument or any signature thereon is dated, the date 
is presumed to be correct. 

COM!IIENT: Prior Uniform Statutory Provision, §§ 6(1), 11, 12 and 17(3), 
liniform Negotiable Instrument'ii Law. 

Changes: Reworded; new provision; parts of original § 12 omitted. 
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Purposes of Changes and New Matter; The rewording is intended to remove 
unce:rtainties arising under the original sections. 

1. The reference to an ''illegal or fraudulent purpose" in the original § 12 is 
omitted as inaccurate and misleading. Any fraud or illegality connected with the 
date of an instrument does not affect its negotiability1 but is merely a defense 
under §§ 3-306 and 3-307 to the same extent as any other fraud or illega.licy'. 
The provision in the same section as to acquisition of title upon delivery ia also 
omitted; as obvious and unnecessary. 

2. Subsection (2) is new. An undated instrument payable "thirty days after 
date" is uncertain as to time of payment, and does not fall within § 3-109(1) (a) 
on definite time. 1t is, however, an incomplete instrument, and the date may be 
inserted as pro,ided in the section dealing with such instruments (§ 3-115). When 
the instrument has been dated, this subsection follows decisions under the original 
Act in providing that the time of payment is to be determined f:roID the stated 
date, even though the :instrument is antedated or postdated. An antedated instru­
ment may thus he due before it is issued. ~<ls to the liability of indorsers in such a 
case, see § 3~501(4), on indol'sement after maturity. 

8. Subsection (3) extends the original § 11 to any signature on an instrument. 
--:\s to the meaning of ''presumed/' see § 1·201. 
Cross References: 

Point 1; §§ 3-306 and 3-307. 
Point 2: §§ 3-109(1) (a), 3-115 and 3-501(4). 
Point 3: § 1-201. 

Definitional Cross References: 
"Instrument". § 3~102. 
"Issue'\ § 3-102. 
HQn demand,., § 3·108. 
"Presumed'', § 1-201. 
"Signature". § 3-401. 

VIRGL'<IA ANNOTATIONS 

f'rior Statutes: Code 1950, §§ 6-358(1), 5-363, 6-364, 6-369(3). 

§ 3-115. Incomplete Instruments. (1) When a paper whose contents 
at the time of signing show that it is intended to become an instrument 
is signed while still incomplete in any necessary respect it cannot be en­
forced until completed, bnt when it is completed in accordance with author­
ity given it is effective as completed. 

(2) If the completion is unauthorized the rules as to material altera­
tion apply ( § 3-407), even though the paper was not delivered by the 
maker or drawer; but the burden of establishing that any completion is 
unauthorized is on the party so asserting. 

COMMENT: Prior Uniform Statutory Provision: §§ 13, 14 and 15, Uniform Nego­
tiable Instruments Law. 

Changes: Condensed and reworded; original § 13 and parts of § 14 omitted; rule 
of § 15 reversed. 

Purposes of Changes: 1~ The original sections were lengthy and confusing. § 13 is 
eliminated because it has suggested some uneertain distinction between undated 
instruments and those incomplete in other respects, and has carried the inference 
that only a holder may fill in the date. An instrument lacking in an essenthil date 
is mereiy one kind of incomplete instrument, to be treated like any other. The 
third sentence of § 14, providing that the instrument must be filled up strictly in 
accordance with the authOrity given and within a. reasonable time~ is eliminated 
a.a entirely superfluous, since any authority must always be exercised in acco:rdanee 
with its limitations, anrl expires within a reasonable time unless a time limit 
is fixed. 

2. The language "signed while still incomplete in any necessary respect1
' in 

subsection (1) is substituted for "wanting in any material particular" in the 
original § 14, in order to make it entirely clear that a complete writing which 
lacks an essential element of an instrument and contains no blanks or spaces or 
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anything else to indicate that what is missing is to be supplied, does not fall 
within the section. "Necessary" 1neans necessary to a complete instrument. It will 
ahvays include the promise or order, the designation of the payee, and the 
amount payable. It may include the time of payment where a blank is left fo:r 
that time to be filled in; but where it is clear that no time is intended to be 
stated the instrument is complete, and is payable on demand under § 3-108. 
It does not include the date of issue, which under § 3-114(1) is not essential, 
unless the instrument is made payable at a fixed period after that date. 

3. This section omits -:he second sentence of the original § 14, pro,iding that "a 
signature on a blank paper delivered by the person making the signature in order 
that the paper may be converted into a negotiable instrument operates as a prima 
facie authority to fill it up as such for any amount." This had utility only in con­
nection with the ancient practice of signing blank paper to be filled in later as an 
acceptance, at a time when communications were slow and difficult. The practice 
has been obsolete for nearly a century. It affords obvious opportunity for fraud, 
and should not be encouraged by express sanction in the statute. The omission is 
not intended, however, to mean that any person may not be authorized to write 
in an instrument over a signature either before or after delivery. 

4. Subsection (2) states the rule generally recognized by the courts, that any 
unauthorized completion is an alteration of the instrument which stands on the 
same footing as any other alteration. Reference is therefore made to § 3-407 
where the effect of alteration is stated. Subsection (3) of that section provides that 
a subsequent holder in due course may in all cases enforce the instrument as com­
pleted, and replaces the final sentence of the original § 14. 

5. The language "even though the paper was not delivered" reverses the rule of 
the original § 15, which provides that where an incomplete instrument has not been 
delivered it will not, if completed, be a valid contract in the hands of any holder as 
against any person whose signature was placed thereon before delivery. Since 
under this Article (§§3-305 and 3-407) neither non-delivery or unauthorized 
completion is a defense against a holder in due course, it has always been illogical 
that the two together should invalidate the instrument in his hands. A holder in 
due course sees and takes the same paper, whether it was complete when stolen or 
completed afterward by the thief, and in each case he relies in good faith on 
the 1naker's signature. The loss should fall upon the party whose conduct in 
signing blank paper has made the fraud possible, rather than upon the Ulnocent 
purchaser. The result is consistent with the theory of decisions holding tl1e drawer 
of a check stolen and aftenvards filled in to be estopped from setting up the 
non-delivery against an innocent party. 

~4. similar provision protecting a depositary bank which pays an item in good faith 
is contained in § 4-401. The policy of that section should apply in favor of drawees 
other than banks. 

6. The language on burden of establishing unauthorized completion is substituted 
for the '1prima facie authority" of the original § 14. It follows the generally 
accepted rule that the full burden of proof by a preponderance of the evidence is 
upon the party attacking the completed instrument. 1'Burden of establishing'' is 
denned in § 1-201. 

Cross References: 

Point 2: §§ 3-108 and 3-114(1/' 
Point 4: § 3-407. 
Point 5: §§ 3-305(2), 3-407(3) and 4-401. 
Point 6: § 1-201. 

Definitional Cross References: 
uAlteration". § 3-407. 
"Burden of establishing". § 1-201. 
'

1Delivery". § 1-201. 
"Instrument". § 3-102. 
"Party". § 1-201. 
"Signed". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statut ·s, Code 1950, §§ 6-365, 6-366, 6-367. 

Comment: Jt is not clear whether the subsection 3-115(1) requirement that -an 
instrument incomplete in any necessary respect cannot be enforced until col:!lpleted 
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affects the result in Allen v. Rouseville Cooperage Co., 157 Va.. 355, 161 S.E. 50 
(1931). In that case the instrument sued upon was payable "forty-five .• , after 
date.11 The J?laintiif in his p}eadin~g set fort!'t the a"<act text of, the note and 
alleged that Jt was payable "1orty~nve days a.tter date." Parole evidence showed 
that this was the true intention, and the court held that by this aliegation the 
plaintiff "in effeet exercises Iris authority to fill in the blank." 157 Va. at 371. 
The court distinguished Chestnut v. Chestnut, 104 Va. 539, 52 S.E. 348 (1905), ln 
which a note was held inadmissible in evidence, the note containing a n1arginal 
notation, "$1,800. Eighteen hundred dollars,'1 but which was blank in the body 
as to the amount payable. The distinction was that in the Chestnut case there 
,vas a "variance between the note declared upon and the note offered in evidence..'' 
157 Va. al 355. 

The 1.-cc continues the rule of the ~lL that the person in possession of an 
llleotnplete instruroent only has pri:rna facie authority to complete, and that a 
transieree: must ascertain the real authority of the person intrusted with the 
incomplete instrument. Brown v. Thomas. 120 Va. ·763, 767-69, 92 S.E. 977 (1917); 
Guerrant v. Guerrant, 7 Va. L. Reg. 639 (Corp. Ct. of Danville 1902). 

'Gnde:r the UCC an unauthorized completion of an incomplete instrument is subject 
to the rule.s relating to material alte:.raticn, as set forth in UCC 3-407. This is in 
aceord with State Bank of I'amplin v, Payne, 156 Va. 837, 850-51, 159 S.E. 163 
( 1931}, in which the unauthorized completion ,vas fraudulent and material, and so 
as against a party not a holder in due eourse the instrument had been discharged. 

§ .3-116. Instruments Payable to Two or !\fore Persons. An instru­
ment payable to the order of two or more persons 

(a) if in the alternative is payable to any one of them and may be 
negotiated, discharged or enforced by any of them who has possession of it; 

(b) if not in the alternative is parable to all of them and mar be nego-
tiated. discharged or enforced only hr all of them. 

COMMENT: Prior Unifor1n Statutory Provision: § 41, Uniform Negotiable In# 
struments Law. 

Changes: Revised in wording and substance. 

Purposes of Changes: The change;; are intended to make e1ear the distinction 
between an instrument payable to;,~.\. or B" and one payable to "A and B." The 
fust names either A or B as payee. so that either of them \Vho is in possession 
becomes a holder as that term is defined in § 1-20:1. and may negotiate, enforce or 
discharge the instrument. The second is payable only to ~4. and B together, and as 
provided in the original section both must indorse in order to negotiate the instru~ 
ment, although one may of course be authorized to sign :for the other. Likewise 
both must join in any action to enforce the instrument, and the rights of one a?e 
not discharged without his consent by the act of the other. 

U the instrument is payable to HA and/or B/' it is payable in the alternative to A, 
or to B, or to A and B together, and it may be negotiated1 enforced or discharged 
aceordingly. 

Cross Reference: 
§ 1-201. 

Definitional Cross References: 
"Instrument''. § 3-102. 
"Person". § 1-201~ 

VIRGUU.A ANNOTATIONS 

Prior Statutes: Code 1950, § 6·393. 

§ 3·117. Instruments Payable With Words of Description. An instru­
ment made parable to a named person with the addition of words describ­
ing him 

(a) as agent or officer of a specified person is parable to his principal 
but the agent or officer may act as if he were the holder; 
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(b) as any other fiduciary for a specified person or purpose is payable 
to the payee and may be negotiated, discharged or enforced by him; 

( c) in any other manner is payable to the payee unconditionally and 
the additional words are without effect on subsequent parties. 

COMMENT: Prior Uniform Statutory Provision: § 42, Uniform Negotiable In· 
struments Law. 

Changes: Re.vised and extended. 

Purposes of Changes: 1. Subsection (a) extends the policy of the original § 42, 
which covered only cashiers and fiscal officers of banks and corporations, to any 
case where a payee is named with words describing him as agent or officer of 
anothel' named person. 'I"he intent is to include all such deseriptions as "John Doe, 
Treasurer of Town of Framingham.'' "John Doe, President Home Telephone Co.," 
t'John Doe, Secretary 5}f City C1uh,"' or ''John Doej agent of Richard Roe." In all 
such cases it is commercial understanding that the description is not added for 
mere identi..4.cation but for the purpose of :making the instrument payable to the 
principal, and that the agent or officer is named as payee only for convenience in 
enabling him to cash the check. 

2. Subsection (b) covers such descriptions as "John Doe, Trustee of Smithers 
Trust," "John Doe, Administrator of the Estate of Richard Roe." or "John Doe, 
Executor under Will of Richard Roe/' In such cases the inst111ment is payable to 
tI1e individual named, and he may negotiate: it, enforce it or discharge it, but he 
re!nains subject to any liability for breach oi his obligation as a fiduciary. Any 
subsequent holder of the instrument is put on notice of the fiduciary position, and 
undex the section on notice to purchaser (§ 3-304) is not a holder in due course if he 
takes with notice th2t John Doe ha.s negotiated the instrument in payment of or as 
security for his own debt or in any transaction for his own benefit, or otherwise 
in breach of duty. 

3, Any other words of description, such as "John Doe~ 1121 },Iain St:reet/' HJohn 
Doe, Attorney/' or ''Jane Doe, unrernanied widow/' are to be treated as mere 
identification, and not in any respect as a condition of payment. The same is true 
of any description of the payee as "Treasurer/' "President,'' "A.gent," uTrustee/' 
11Executor/1 or '1 Administrator.'' Which does not name the principal or b€neftciary~ 
In all such co.ses the person named may negotiate, enforce or discharge the instru~ 
ment if he is otherwise identified. even though he does not me.et the description. 
~'iny subsequent party dealing with the instrument may disregard the description 
and treat the paper as payable unconditionally to the individual, and is fully 
protected in the absence of independent notice of other facts sufficient to affect 
hls position. 

Cross Reference: 
Point 2: § 3-304(2). 

Definitional Cross References: 
1'Holder''. § 1-201. 
"Instrument". § 3-102. 
·~Party". § 1~201. 
"Person", § 1-201. 

VffiGINB, ANNOTATIONS 

Prior Statutes: Code 1950, § 6-394, 

§ 3-118. Ambiguous Terms and Rules of Construction. The following 
rules apply to every instrument: 

(a) Where there is doubt whether the instrument is a draft or a note 
the holder may treat it as either. A draft drawn on the drawer is effective 
as a note. 

(b) Handwritten terms control typewritten and printed terms, and 
typewritten control printed. 

( c) Words control figures except that if the words are ambiguous 
figures contwl. 
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(d) Unless otherwise specified a provision for interest means interest 
at the judgment rate at the place of payment from the date of the instru­
ment, or if it is undated from the date of issue. 

( e) Unless the instrument otherwise specifies two or more persons 
who sign as maker, acceptor or drawer or indorser and as a part of the 
same transaction are jointly and severally liable even though the instru­
ment contains such words as "I promise to pay." 

(f) Unless otherwise specified consent to extension authorizes a single 
extension for not longer than the original period. A consent to extension, 
expressed in the instrument, is binding on secondary parties and accommo­
dation makers. A holder may not exercise his option to extend an instn1-
ment over the objection of a maker or acceptor or other party who in accord­
ance with § 3-604 tenders full payment when the instrument is due. 

COI\>tMENT: Prior Uniform Statutory Provision: §§ 17 and 68, Uniform Negotiable 
Instruments Law. 

Changes: Reworded; ne,v provisions; original subsections (3) and (6) of § 17 
omitted. The original § 17(3) :is covered, so far as the question can arise, by §§ 
3-109(1) (a) and 3-114 of this Article. The original § 17(6) is now covered by 
§ 3-402. 

Purposes of Changes and New !latter: 1. The purpose of this section :is to protect 
holders and to encourage the free circulation of negotiable paper by stating rules 
of law which \vill preclude a resort to parol evidence for any purpose except 
reformation of the instrament. Except as to such re.formation, these rules cannot 
be varied by any proof that any party intended the contrary. 

2. Subsection (a): The language of the original§ 17(5) ls changed to make it clear 
that the pro"1sion is not limited to ambiguities of phrasing, but extends to any case 
where the form of the instrument leaves its cha.meter as a draft or a note in doubt. 

3. Subsection (b): The original§ 17(4) .is.revised to cover typewriting because of 
its frequent use in instruments, particularly in promissory notes. 

4. Subsection {c): The rewording of the original § 17(1) is intended to make it 
ciear that figures control only where the words are ambiguous and the figures 
are not. 

5. Subsection (d): The revision of the original§ 17(2) iB intended to make it clear 
that where the instrument provides for payment "with interest" without speciiying 
the rate, the judgement rate of interest of the place of payment is to be taken as 
intended. 

6. Subsection (e): This subsection combines and :re¥'1ses the original§ 17{"7) and 
the last sentence of the orl,!pnal § 6&. The rule appiies to any two or more persons 
who sign in the same capacity, whether as makers, drawers, accept-0rs: or indorsers. 
lt applies only where such parties sign as a pa:rt of the same transaction; succes~ 
sive indorsers are, of course, liable severally but not jointly. 

7. Subsection {f): This. provision is ne,v. It has reference to such clauses as uTh.e 
makers and indorsers of this note consent that it may be extended 'Without notice 
to them." Such terms usually are inserted to obtain the consent of the indorsers 
and any accommodation maker to extension which might otherwise discharge them 
under § 3-606 dealing with impairment o.f recourse or collateral. ~i\.11 a"rtension in 
accord with these terms binds secondary parties. The holder may not force an 
extension on a maker or acceptor who makes due tender; the holder is not free 
to refuse payment and keep interest running on a good note or other instrument 
by ex.tending it over the objection of R. maker or acee-ptor or other party who in 
accordance with § 3-604 tenders full payment when the instrument is due. Where 
consent to extension has b€en given, the subsection provides that unless otherwise 
specified the consent is to be construed as authori:zang only one extension for not 
longer than the original period of the note. 

Cross References: 

§§ 3·109, 3-114, 3-402 and 3-606. 
Point 7: §§ 34lol4 and 3-606. 
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Definitional Cross References: 

"Draft". § 3-104. 
'

1Holder". § 1-201. 
"Instrument". § 3-102. 
"Issue". § 3-102. 
uNote". § 3-104. 
"Person". § 1-201. 
"Promise". § 3-102. 
"Signed". § 1-201. 
"Terron. § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-369, 6-420. 

§ 3-119. Other Writings Affecting Instrument. (1) As between the 
obligor and his immediate obligee or any transferee the terms of an instru­
ment may be modified or affected by any other written agreement executed 
as a part of the same transaction, except that a holder in due course is not 
affected by any limitation of his rights arising out of the separate written 
agreement if he had no notice of the limitation when he took the instru­
ment. 

(2) A separate agreement does not affect the negotiability of an in­
strument. 

CO~IMENT: Prior Uniform Statutory Provision: None. 

Purposes: This section is ne,v. It is intended to resolve coll14.icts as to the effect of 
a separate writing upon a negotiable instrument. 

1. This Article does not attempt to state general rules as to when an instrument 
may be varied or affected by parol evidence, except to the extent h,,_licated by the 
comment to the preceding section. This section is limited to the effect of a separate 
written agreement executed as a part of the same transaction. The separate 
writing is most commonly an agreement creating or providing for a security 
interest such as a mortgage, chattel mortgage, conditional sale i)r pledge. It 
may, however, be any type of contract, including an agreement that, upon certD-in 
conditions the instrument shall be discharged or is not to be paid, or even an 
agreement that it is a sham and not to be enforced at all. Nothing in this section 
is intended to validate any such agreement which is fraudulent or void as against 
public policy, as in the case of a note given to deceive a bank examiner. 

2. Other parties, such as an accommodation indorser, are not affected by the 
separate writing unless they were also parties to it as a part of the transaction· 
by which they became bound on the instrument. 

3. The section applies to negotiable instruments the ordinary rule that writings 
executed as a part of the same transaction are to be read together as a single 
agreement. -~s between the immediate parties a negotiable instrument is merely a 
contract, and is no exception to the principle that the courts will look to the entire 
contract in ,vriting. Accordingly a note may be affected by an acceleration clause, 
a clause providing for discharge under certain conditions, or any other relevant 
term in the separate writing. '1May be modified or affected" does not mean that 
the separate agTeement must necessarily he given effect. There is still room for 
construction of the writing as not intended to affect the jnstrument at all, or as 
intended to affect it only for a limited purpose such as foreclosure or other 
realization of collateral. If there is outright contradiction between the two, as 
where the note is for $1,000 but the accompanying mortgage recites that it is for 
$2,000, the note may be held to stand on its own feet and not to be affected by 
the contradiction. 

4. Under this Article a purchaser of the instrument may become a holder in due 
course although he takes it with knowledge that it was accompanied by a separate 
agreement, if he has no notice of any defenSe or claim arising from the terms of the 
agreement. If any limitation in the separate v.•riting in itself amounts to a defense 
or claim, as in the case of an agreement that the note is a :.ham and cannot be 
enforced, a purchaser with notice of it cannot be a holder in due course. The 
section also covers limitations which do not in themselves give notice of any present 
defense or claim, such as conditions pro,riding that under certain c.onditions the 
note shall be extended for one year. A purchaser with notice of such limitations 
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may be a holder in due· course, hut he takes the instrument subj~t to the limitation. 
1f he is v.'lthout such notice, be is not affected by such a limiting clause in the 
separate writing. 
5. Subsection (Z) rejects decisions which have carried the rule that con­
temporaneous writings mu,st be read together to the length of holding that a 
clause in a mortgage affecting a note destroyed the negotiability of the note. 

The negotiability of an instrument is always to be determined by what appears 
on the face of the instrument alone, and jf it is negotiable in itself a purchaser 
without notice of a separate writing is in no way affected by it. If the instrument 
itself states that it is subject to or governed by any other agreement, it is not 
negotiable under this Article; but if it merely refers to a separate agreement or 
states that it arises out of such an agreement,. it is negotiable. 

Cross References: 
Point 1: § 3·119. 
Point 4: § 3-304(4)(b). 
Point 5: § 3-105(2) (a) and (l)(c). 

Deftnitional Cross References: 
"Agreement". § 1-201. 
"Holder :in due course". § 8-302. 
/;Instrument". § 3-102. 
"Notice". § 1~201. 
11Rights'J. § 1-201. 
uTerm". § 1~201. 
r,Written11 and "writing". § 1-201. 

VIRGINIA ANNOTATIONS 
Prior Statutes: None. 
Comment: The section is in accord with Virginia law as stated in Richmond 
Postal Credit Union, Inc. v. Booker, 170 Va. 129, 195 S.E. 663 (1938), that nego· 
tiable instruments and contemporaneous written agreements executed as part of 
the same transaction are to be eonstrued as a single contract, so that as between 
the jmmediate parties the negotiable instruments may be. modified by the separate 
written agreement. A holde:r in due course under the UCC is not affected by any 
limitation in the separate agreement of which he did not have notice when he took 
the negotiable .instrument. The rule that the negotiable instruments and the 
separate written agreements are to be construed as a single contract was applied 
in Nottingham v. Ackiss, 107 Va. 63, 66, 57 S.E. 592 (1907); 110 Va, 810, 811, 67 
S,E. 351 (1910) so as to limit the rights of the transferee from the payee. Since 
there was no discussion in these latter cases, which have not been cited in later 
cases, of the possibility that the transferee from the payee was a holder in due 
cou:rse, the cases should not be construed as applying this single-contract rule so 
as to limit the rights of a holder in due course without notice of the separate 
agreement. 

For the admissibility of oral evidence to show eonditions affecting a negotiable 
insmunent see VIRGINIA ANNOTATIONS to UCC 3-307. 

§ S-120. Instruments "Payable Through" Bank. An instrument which 
states that it is "payable through" a bank or the like designates that bank 
as a collecting bank to make presentment but does not of itself authorize 
the bank to pay the instrument. 

COMMENT: Prior Uniform Statutory Provision: None. 
Purposes: Insurance, dividend o:r payroll checks, and occasionally othe:r types of 
instruments.1 are sometimes made payable "through" a particular bank. This 
section states the commercial understanding as to the effect of such language. The 
bnnk is not named as drawee, and it is not ordered or even authorized to pay the 
instrument out of the drawer's account or any other funds of the drawer in its 
hands. Neither is it required to take the instrument for collection in the absence 
of special agreement to that effect. It is merely designated as a colleeting bank 
through which presentment is properly made to the drawee. 

Definitional Cross References: 
"Bank". § 1-201. 
"Collecting banlc'. § 4~105. 
"Instrument!J. § 3-102. 
''Presentmentn. § 3~504. 
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VIRGINIA ANNOTATIONS 

Prior Statutes~ None. 

§ 3-121. Instruments Payable at Bank. A not.a or acceptance which 
states that it is payable at a bank is not of itself an order to the bank to pay 
it, but the bank may consider it an authorization to pay. 

(V~.\.LC Note: The Official Text oft'ers Alternative versions of this section as 
follows: 

A.lterna.tive ~A...-A note o:r acceptance Which states that It is Rayable at a bank is the 
equivalent of a draft drawn on the bank payable vthen it fails d~e out of any funds 
of the maker or acceptor in current account or othenvise available for sueh pay­
ment. 

_.\Jternative B--A note or aeceptance which states that it is payable at a bank is 
not of itself an ardex or authorization to the bank to pay it. 

The UCC COltBIENT applies to these Alternatives) 

CO}IMENT: Prior Uniform Statutory Provision: § S'T, V"nifonn Negotiable In­
struments Law. 

Changes: Alternative sections offered. 

Purposes of Changest The original § 87 has been amended so extensively that no 
uniformity has been achieved; and in many parts of the country it has been con .. 
sistently disregarded in practice. 

The original section represents the commercial and banking practice of New York 
and t.'1e surrounding states, according to •.vhich a note or acceptance made payable 
at a bank is treated as the equivalent of a draft drawn on the bank. The bank is 
not only authorized but ordered to make payment out of the account o:f the maker 
or acceptor when the instrument falls due, and it is expected to do so without 
consulting him. In the western and southern states a contrary understanding 
prevails. The note or acceptance pay.able at a bank is treated as merely designating 
a place of payment, as if the instrument were made payable at the office of an 
attorney. The bank's only function is to notify the maker or acceptor that the 
instrument has been presented and to ask for his instructions; and in the absence 
of specific instructions it is not regarded as required or even authorized w pay, 
Notwithstanding the original section western and southern banks have consistently 
followed the practice of asking for instructions and tre:iting a direction not to pay 
as a revocation, equivalent to a direction to stop payment~ 

Both practices are wen established, and the division is along geographic.al lines. 
A change in either practice might lead to undesirable consequences for holders. 
banks or depositors. l'he instruments involved are chiefly promissory notes. which 
infrequently cross state lines. There is no great need for uniformity. This section 
therefore offers alternative provisions, the first of which stat-es the New York 
commercial understanding, and the second that of the south and west. 

Cross Reference: § 3-502. 

Definitional Cross References: 
"~.\cceptance". § 3-410. 
uAccount". § 4~104. 
"Bank". § 1-201. 
"Draft''. § 3-104. 
"Instrnment11

• § 3-102. 
"Note". § 3-104. 
"Order". § 3-102. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 6-440. 

Comment: As indicated above, the 1962 Official Text offers alternative wording 
for this section, 

In providing that an instrttment payable at a bank is the equivalent of a draft on 
( or order to) the bank to pay it, A!temative A follows existing Virginia law 
(§ 6-440}. In practice, however, as suggested under "PuT?oses of Changes" a.hove, 
this provision of existing law has been larg.ely disregn:rded in Virginia and in 
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other southern states. In most instances, the note or acceptance payable at a bank 
is treated as merely designating a. pla..:e of payment, requiring only the bank1s 
notice to the maker or acceptor that the ir.strument has been or will be presented 
on its maturity date and the bank's action on his instructions. At the same time~ 
under present law1 the bank is protected if, in the absence or unaYailahility of 
instructions, it should elect to pay such an instrument for the account of the 
principal debtor thereon in an effort to interpret his intent or to look out for hi~ 
interests. 
No such protection ,'7ould he available to a hank under Alternative B which would 
make an instrument payable at a bank neither an order nor an authorization to 
the bank to pay it. 
Since there is no great need for uniformity, the present wording <:1f this section 
\Vas adopted to conform to present p:t•actice in Virginia generally and. at the same 
time, to retain the authorization feature of existing Virginia law, 

Fo.r the effeet of this section on tender of payment, see the Virginia Annotations 
to § 3-604. 

COUNCIL COMMENT 

'N'either of the alternatives set forth in the Uniform Commercial Code accords 
with actual hanking practite in Virginia. There is no unifo:rrnity even in the 
states whi<:h have adopted the Code; the proposed wording was selected to con­
form to present practice in Virginia generally and, at the same time, to retain the 
::uthorization feature of Virginia la'\v. 

§ 3-122. Accrual of Cause of Action. (1) A cause of action against a 
maker or an acceptor accrues 

( a) in the case of a time instrument on the day after maturity; 

(b) in the case of a demand instrument upon its date or, if no date is 
stated, on the date of issue. 

('.:) A cause of action against the obligor of a demand or time cer­
tific;ite of deposit accrues upon demand. but demand on a time certificate 
may not be made until on or after the date of maturity. 

(3) A cause of action against a drawer of a draft or an indorser of 
any instrument accrues upon demand following dishonor of the instru­
ment. Notice of dishonor is a demand. 

( 4) l:nless an instrument provides otherwise, interest runs at the rate 
provided by law for a judgment 

(a) in the ease of a maker, acceptor or other primary obligor af a de-
mand instrument, from the date of demand; 

(b) in all other cases from the date of accrual of the cause of action. 

COMl\lENT: Prior Uniform Statutory Provision: None. 

Purpose: 1. This section is new. It follows the generally accepted mle that 
action m.:1,y be brought on a demand note immediately upon issue, >Yithout demand, 
since presentment is not required to charge the maker under the original Act 
en' under this Article. An e:xee:ption is made in the case of certificates of deposit 
for the reason that hanking custom and e."<pectation is that demand will be made 
before any liability is fficurred by the bank~ and ·the additional reason that such 
certificates are issued with the understanding that they wil! be held for a con­
siderable length of time, which in many instances e.."Cceeds the period o.f the 
statute of limitations. As to makers and aceeptors of time instruments generally, 
the cause of action accrues on the day after maturity, As to dra,vers of drafts 
(including checks) and all indorsers, the cause of action aecrnes, in conformity 
with their underlying contract on the instrument (§§ 3-413 and 3-414), only 
upon demand made, typically in the form of a notice of dishonor, after the instru· 
ment has been presented to and dishonored by the :person de.signated on the in­
strument to pay it. 
2. Closely related to the aeerual of a cause of action is the question of when 
.interest begins to run where the instrument is blank on the point. ""<\., term in 
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the instrument providing for interest controls. (See § 3-118(d) for the con­
struction of a term ,vhich provides for interest but does not specify the rate or 
the time from which it runs.) In the absence of such a term and except in the 
case o:f a maker, acceptor or other primary obligor of a demand instrurnent sub­
section (-1) states the rule that interest at the judgment rate runs from the date 
the cause of action accrues. In the case of a primary obiigor of a demand instru­
ment, interest runs from the date of demand although the cause of action 
(subsection (1) (a)) accrues on the stated date of the instrument or on issue. 
There has been a conflict in the decisions as to when "legal'' interest hegins to 
run on a demand note. Some courts have taken the vie\v that, since tbe note 
is due ;\·hen issued without demand, it should follow that interest runs from 
the same date. On the other hand it is clear that there is no default until after 
demand by the holder and tbus no reason for the imposition of the penalty on the 
maker. Subsection (4), therefore, adopts the position of the majority of the 
courts that on a demand note interest runs only from demand. This san1e rule 
is applied to acceptors and other primary obligors on a dernand instrument. 

Cross References: 

Point 1: §§ 3-501, 3-413 and 3-414. 
Point 2: § 3-llS(d). 

Definitional Cross References: 

"~<\.ction". § 1-201. 
"Certificate of deposit". § 3-102. 
"Dishonor". § 3-507. 
"Draft". § 3-104. 
"Instrun1ent''. § 3-102. 
"Note". § 3-104. 
"Notice of dishonor''. § 3-508. 
"On demand". § 3-108. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 8-13. 

Comment: Subsection 3-122(1) (b) is consistent with Bacon's ."\.dm'r v. Bacon's 
Trustees, 94 Va. 686, 687, 27 S.E. 576 (1897), that a cause of action on a demand 
instrument accrues from its date, or if no date is stated, from the date of issue. 

Subsection 3-122(2) is consistent with the proviso in Code 1950, § 8-13, under 
;\•hich the statute of limitations on certificates of deposit does not run until a 
demand has been made, but with this UCC section the proviso in § 8-13 is no 
longer necessary. 

In Mann v. Bradshaw's Adm'r, 136 Va. 351, 376-77, 118 S.E. 326 (1923), the 
Supreme Court of Appeals said that the cause of action of the last indorser 
against a prior indorser accrued upon payment by the last indorser, and that 
the cause of action was on the instrument and so covered by the five-year statute 
of limitations provided in § 8-13, and not hy the three-year statute on implied 
contracts. The point does not seem to be covered by the UCC, which apparently 
is limited to the accrnal of the cause of action by the holde1· against an indorser, 
and does not extend to actions between indorsers. 

The UCC does not make any explicit reference to when a cause of action accrues 
on paper that has been accelerated or which contains an authoritv to confess 
judgment. In Country Club of Portsmouth, Inc. v. Wilkins, 166 Va. 325, 186 S.E. 
23 (1936), the due date starting the statute of limitations running ,vas clear from 
the terms of the acceleration clause. Walker v. Temple, 130 'la. 567, 107 S.E. 
720 (1921), held that a warrant of attorney authorizing the confession of judg­
ment "at any timeu did not start the statute of limitations to run, the statute still 
rnns from the due datf! stated in the instrument. 
The subject of interest in Virginia is comprehensively discussed in Smedley, 
Interest Damages in Virginia, 28 Va. L. Rev. 1138 (1942), who points out that 
Virginia law on the subject is not clear on some points. 

The UCC provides that interest on a demand note, unless the instrument other­
wise provides, does not begin n1nning until a demand has been made, which 
changes the rule stated in Bacon1s ~l..dm'r v. Bacon's Trustees, 94 Va. 686, 687, 
27 S.E. 576 (1897), that interest begins running from the date of the note. 

The lICC. provides that interest on an instrument with a definite time for pay­
ment begins to run from the date of accrual of a cause of action on the instru-
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ment. which is the day after maturity. Viripn:ia cases have contained conflicting 
dictum as to whether interest on a note with a definite time for payment, but 
with no provision as to interest, would begin to run from the date of the receipt 
of the money or from the day of maturity. The following cases support a view 
that interest runs from the day the money is received: Hall v. Graham, 112 Ve.. 
560, 72 S.E. 105 (1911); Vashon v. Barrett, 105 Va. 490, 54 S.E. 705 (1906); 
Southern Railway Co. v. Glenn's Adm'r, 102 Va. 529, 46 S.E. 776 (1904); Crau­
furd's Adm'r v. Smith's Ex'r, 93 Va. 623, 23 S.E. 235, 25 S.E. 657 (1896). The 
following cases support a view that interest :runs from the day the loan becom€s 
due and payable: Beale v. Moore, 183 Va. 519, 32 S.E.2d 696 (1945); Parsons v. 
Parsons, 167 Va. 374 189 S.E. 448 (1937); l\kVeigh's Ex'r v. Howard, 87 Va. 
599, 13 S.E. 31 (1891); Roberts' Adm'r v. Cocke, 69 Va. (28 Gratt.) 207 (1877}; 
Chapman's Adm'rs v. Shepherd's Adm'r, 65 Va. (24 Gratt.) 377 (1874). 

The UCC does not say whether an instrument ,expressly providing that it is 
uwithout interest1' bears interest after maturity. Goins v. Garber. 131 Va., 59, 
68, 108 S.E. 868 (1921), held that such an instrument doos bear interest after 
maturity. · 

Under Code 1950, § 8-223, the jury, and perhaps the court, has discretion to 
-fLx the time when interest commences and the rate in Hany action ... on con­
tract.11 As applied to commereial paper~ this statute seems to be in fundamental 
conflict with the UCC. 

The Virginia law as to the interest rate provided by law for a judgment is 
not clear. A federal court seems to have taken what may be conflicting views 
of Virginia law on the point. City of Danville v. Chesapeake & 0. Ry,, 34 F. 
Supp. 620 (W.D. 1,ra. 1940), indicates that the legal rate of 6 per cent is required, 
while Boswell v. Big Ve1n Pocahontas Co., 217 Fed. 822 (W.D. Va. 1914) in· 
dicates that an express contract rate of interest will continue after judgment. 

Some amendment of the Virginia statutes would :wem to be desirable so as to 
make clear that UCC 8·122(4) prevails over Code 1950, § 8-223, and to clarify 
Virginia law as to the interest rate provided by law for a judgment on com­
mercial paper. 

PART 2 

TRANSFER AND NEGOTIATION 

§ 3-201. Transfer: Right to Indorsement. (1) Transfer of an instru­
ment vests in the transferee such rights as the transferor has therein, ex­
cept that a transferee who has himself been a party to any fraud or ille­
gality affecting the instrument or who as a prior holder had notice of a 
defense or claim against it cannot improve his position by taking from a 
later holder in due course. 

(2) A transfer of a security interest in an instrument vests the fore­
going rights in the transferee to the extent of the interest transferred. 

(3) Unless otherwise agreed any transfer for value of an instrument 
net then payable to bearer gives the transferee the specifiwlly enforceable 
right to have the unqualified indorsement of the transferor. Negotiation 
takes effect only when the indorsement is made and until that time there 
is no presumption that the transferee is the owner. 

COMME:NT: Prior Uniform Statutory Provision: §§ 27, 49 and 58, Uniform Neg,,­
tiab!e Instruments Law. 

Changes: Combined and reworded; new provisions. 

Purpose,, of Chang1!S and New Matter: To make it clear that; 

1. The section applies to any t:t:ans:fet,\ whether by a holder or not. Any person 
who transfers an instrument transfers whatever rights he has in it. The trans­
feree acquires those rights even though they do not amount to "title!' 
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2. The transfer of rights is not limited to transfers for value. An instrument 
may be transferred as a gift, and the donee acquires whatever rights the donor 
had. 

3. .1\ holder in due course may transfer his rights as such. The ''shelter" pro~ 
vision of the last sentence of the original § 58 :s merely one illusi-ration of the 
rule that anvone may transfer what he has. Its policy is to assure the holder in 
due course a· free market for the paper, and that policy is continued in this section. 
The provision is not intended and should not be used to permit any holder who 
hus himself been a party to any fraud or illegality affecting the instrun1ent, or 
who has :received notice of any defense or claim against it, to wash the paper 
clean hy pas.sing it into the hands of a holder in due course and then repurchasing 
it. The operation of the provision is illustrated by the following examples: 

(a) A induces M by f:raud to make an instrument payable to A, A negotiates 
it to B1 who takes as a holder in due course. ~liter the instrument is overdue B 
gives it to C, who has notice of the fraud. C ~ucceeds to B's rights as a hofder 
in due course, cutting off the defense. 

(b) A induces M by fraud to make an instrument payable to A, A negotiates 
it to B, who takes as a holder in <lue course. -~ then re.r,iurchases the instrument 
f:rotn B- J\ does not succeed to B1s rights as a holder in due c:ourse1 and remains 
sub,fect to the defense of fraud. 

(e) A induces M by traud to make an instrument payable to A,_,\ negotiates 
it to B, who takes with notice of the fraud.. B negotiates it to C, a holder in due 
course, and then repurchases the instrument :f-:om C. B does not succeed to C's 
rights as a holder in due course, and rema.ins subject to the defense of fraud. 

( d) The same facts as ( c), except that B had no notice of t.'te fraud when he 
first acquired the instrument, but lear'.!led of it while he was a holder and with 
sueh knowledge negotiated to C. B does not succeed to C's rights as a holder 
in due course, and his position 'is not improved by the negotiation and repurchase. 

4, The rights of a transferee with respect to collateral for the instrument are 
determined by Article 9 (Secured Transactions). 

5. Subsection (2) restates original § 27 and is intended to make it clea:r 
that a tl:ansfer of a limited interest in the instrument pa.s:ses the rights of the 
transferor to the extent of the interest given. Thus a transferee for security 
ncquires all such rights subject of course to the provisions of Article 9 (Secured 
Transactions). 

6. Subsection (3) applies only to the transfer for vulue of an instrument payable 
to order or specially indorsed. It has no application to a gift, or to an instru­
ment payable or indorsed to bearer or indorseci in blank. The transferee ae~ 
quires, in the absence of any ag-reement to U,,.e contrary, the right to have the in­
dorsement o:f the transferor. This right i::1 now n1ade enforceable by an action 
for specific performance. L'nless otherwu:Je a~reed, it is a 1-ight to the general 
indorsement of the transferor with full liabihty as indorser, rather than to an 
indorsement without recourse. The question comn1only arises where the pur­
chaser has paid in advance and the indorsement is omitted fraudulently or through 
oversight; a transferor who is willing to indorse only \vithout recourse or unwilling 
to indorse at all should make his intentions clear. The agreement for the trans­
feree to take 1ess than an unqualified indorsement need not be an express one, 
and the understanding may be implied frorn conduct, fl:om past practice, or from 
the circumstances of the transaction. 

7. Subsection (3) follows the second sentence of the original § 49 in providing 
that there is no effective negotiation until the indorsement is made. Until that 
time the purchaser does not become a holder, and if he rereh~es earlier notice 
of defense against or claim to the inst:ru.ment he does not crualify as a holdel' 
in due course under § 3-302(1)(c). · 

8. The final clause of subsection (3), which is new, is intended to make it clear 
that the transferee ,vithout in(lorsement of an order instrument is not a holder 
aud so is not n5<lf;'d hy the presumption that he is entitled to recover on the in­
strume+1.t provided in § 3-:107{2). The terms of the ohlig-..ition do not run to him. 
;;inrl he mwt uccount for his possession of the unindorsed paper by proving the 
tr.insaction through ~)1thich he acquired it. Proof of a h'ansfer t(.I him by a holder 
is proof that he has acquind the rights of a holder and that he is entitled to the 
presumption. 
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Cross References: · 
§§ 3-202 and 3-416. 
Point 5: Article 9. 
Point 7: § 3-302(1) (c). 
Point 8: § 3-307(2). 

Definitional Cross References: 
"Beim,r''. § 1-201. 
"Holder''. § 1-201. 
11Holder in due course". § 3-302. 
'
1Instrument". § 3-102. 
('Negotiationu. § 3-202. 
"Notice". § 1-201. 
"Party". § 1-201. 
"Presumption". § 1-201. 
"Rights". § 1-201. 
"Security interest". § 1~201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-379, 6-401, 6-410. 

Comment; The C"CC continues prior law under which a transfer of the in­
strument vests in the transferee such rights as the transferor had therein. This 
accords with Kentucky Virginia Stone Co. v. Fortner, 159 Va. 234, 238, 165 S.E. 
401 (1932); Carter v. Piercy, 156 Va. 640, 649-50, 159 S.E. 154 (1931). Wheeler 
v. Wardell, 173 Va. 168, 175, 3 S.E.2d 377 (1939), gave the receiver of a bank 
the holder in due course rights of the bank itself. 
The shelter doctrine and its exceptions are continued under the UCC. _,\. holder 
in due eou;rse who, having guaranteed payment of an instrument. takes it up 
after acquiring knowledge of a defense still has the rights of a holder in due 
course. Ratcliffe v. ']ostello, 117 \.."a. 563, 567, 85 S.E. 469 {1i)l5). 
A. fraudulent pa.ye(: cannot improve his position by reacquiring an instrument 
he. transferred to a holder in due course. The same principle prevents a third 
person, who ostenr.;ibly acts for himself but in fact acts fo:r the fraudulent pa.yce1 
from acquiring the :rights of a holder in due course by a transfer from such a 
holder. Elkhart State Bank v. Bristol Broom Co., 143 Va. l, 10, 129 S.E. 371 
(1925); Aragon Coffee Co. v. Rogers, 105 Va. 51, 54, 52 S.E. 843 (1906). The 
l:CC does not <.,over the precise point involved in Nachman v. Chatham~Phenix 
Nat'! Bank & •rrust Co., 161 Va. 576, 171 S.E. 676 (1933), in which the court 
found there had been a novation, the holder with notice of the fraud being sub­
stituted for tht'l' holder in due coun;e, so that the maker's defense was not cut-off. 
The application of the shelter principle to Citizen's Nat'l Bank v. McDannald, 
116 Va. 834, ~t!l S.E. 389 {1914), is not clear. This was an action against the 
make!' of a promissory note who had borrowed money from a bank for use in n 
wagering transaction, the bank not knowing of this illegal purpose. The note 
had been indo113ed for accommodation by Carpenter, who did know of the: illegal 
purpose. It w~1.s held that the bank, auing for the bene:fi.t of Carpenter, could 
recover from l{cDannald, the court saying, "It v.~as a valid .secUrity in the 
hands of the bank, and therefore the bank 'was entitled to have the whole world 
for its market/ and could transmit a complete title to Carpenter, although he 
had notice of the use that McDannald intended to make of the money; 'the 
general rule being· that if a person with notice pur'1!hase :from one without notice, 
he is entitled to stand in the latter's shoes and take shelter under his good 
faith'/' 116 Va. at 836. Since, the accommodation indorser was '1a party11 to 
the illegality lt is difficult to see how he could be protected by the doctrine of 
shelter; and yet an accommodation indorser does not appear to be "a party" 
witbin the meaning of Code 1950) § 11-14~ as to whom a gaming contract is "l.1"oid. 
The case probably rests on the peculiar factua1 situation. 
As unde:r prior law a negotiation does not take place until any necessary in­
dorsement is aetually made, so that the transferee cannot become a holder in 
due course until the indo:rsement is made. Nat'l Mechanics Bank v. Schmelz Nat'! 
Bank, 136 Va. 33, 39, 116 S.E. 380 (1923). 

§ 3-202. Negotiation. (1) Negotiation is the transfer of an instrument 
ln such form that the transferee ;,ecomes a holder. If the instrument is 
payable to order it is negotiated by delivery with any necessary lndorse­
ment; if payable to bearer it is negotiated by delivery. 
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(2) An indorsement must be Wl'itten by or on behalf of the h 
and on the instrument or on a paper so firmly affixed thereto as to 
a part thereof. 

(3) An indorsement is effective for negotiation only when it conv 
the entire instrument or any unpaid residue. If it purports to be of less 
operates only as a partial assignment. 

(4) Words of assignment, condition, waiver, 
disclaimer of liability and the like accompanying 
affect its character as an indorsement. 

gu3.:anty, limitation or! 
an mdorsement do not i!l:1 

~"-

CO~IMENT: Prior Unif,.lrm Statutory Provision: §§ 30, 31 and 32, 
Negotiable Instruments Law. 

Changes: Combined and reworded; ne"v provisions. 

Purposes of Changes and New !latter: To make it clear that: 
1. Negotiation is merely a special form of transfer, the importance of which Ua 
entirely in the fact that it makes the transferee a holder as defined in§ 1~20L Any 
negotiation carries a transfer of rights as provided in the section on tram:fer 
(subsections (1) and (2) of § 3-201). 

2. _--\ny instrument which has been specially indorsed can be negotiated onlr ·~'·· 
with the indorsllment of the special indorsee as provided in § 3-204 on special 
indorsement. ~-\.n instrument indorsed in blank n1ay be negotiated by delivery 
alone, provided that it bears the inri.orsement of all prior special indorsees. 

3. Subsection (2) follows decisions holding that a purported indorsement on a 
mortgage or other separate paper pinned or clipped to an instrument is not :;;; 
sufficient for negotiation. The ir:dorsement must be on the instrument itsel! :{·<·. 
or on a paper intended for the purpose which is so firmly affixed to the instra.::,:· 
ment as to become an extension or part of it. Such a paper is called an allonge. ' 

4. The cause of action on an instrume.nt cannot be split. Any indorsement which ?t 
purports to convey to any party le.ss than the entire amount of the instrument -yy; 
is not effective for negotiation. This is true of either "Pay A one-half," or "Pay A.~) 
two-thirds and B one-third," and neither _<\. nor B becomes a holder. On the ·Jg.; 
other hand an indorsement reading merely "Pay A and B" is effective, since ri; 
it transfers the entire cause of action to A and B as tenants in common. .f-
The partial indorsement does, however, operate as a partial assignment of the 
cause of action. The provision makes no attempt to state the legal effect of so.ch 
an assignment, which is left to the local law. IIl a jurisdiction in which a partial 
assignee has any rights, either at law or in equity, the partial indorsee has Bllda 
rights; and in any jurisdiction where a partial assignee has no rights the Partial,.'. 
indorsee has none. ' -:~? 

5. Subsection (4) is intended to reject decisions holding that the additio!l of. 
such words as "I hereby assign all 1ny right, title and interest in the within 
note" prevents the signature from operating as an indorsement. Such wordl: 
usua!ly are added by laymen out of an excess of caution and a desire to indi~te 
formally that the instrument is conveyed, rather than with any intent to limit. 
the effect of the signature. .-

6. Subsection (4) is also intended to reject decisions which have held that 
addition of ''I guarantee payment" indicates an intention not to indorse 
merely to guarantee. Any signature with such added words is an indorse 
and if it is made by a holder is effective for negotiation; but the liability of 
indorser may be affected by the words of guaiantee as provided in the 
on the contract of a guarantor ( § 3-416). 

Cross References: 
§ 3-417. 
Point 1: §§ 1-201 and 3-201(1) and (2). 
Point 2: § 3-204. 
Point 6: § 3-416. 

Definitional Cross References: 
"Bearer''. § 1-201. 
"Deli\rery". § 1-201. 
"Holder". § 1-201. 
"Instrument". § 3-102. 
"Written". § 1-201. 
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VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-382, 6-383, 6-384. 
Comment: Negiotiation involves a transfer that gives the transferee both legal 
and equitable title. Ste~al v. Union Bank & Federal Trust Co,, 163 Va. 417i 
442, 176 S.E. 438 (1934). An instrument payable to bearer is negotiated by 
delivery. .,\n instrument payable to order is negotiated by indorsement and de­
livery. A transfer of an order instrument without a necessary indorsement is 
not a negotiation, Citizens Bank and Trust Co. v. Chase, 151 Va. 65, 69, 144 S.E. 
464 (192-8}. The rule applies to an order instntment drawn to the order of the 
maker. Reid's Adm'r v. Windsor, 111 Va. 825, 829, 69 S.E. 1101 (1911); Petty­
john v. Nat'! Exchange Bank, 101 Va. 111, 123, 43 S.E. 203 (1903). For a (ill!· 
cussion of negotiation as lt relates to the payee being a ho1der in due course, 
see VIRGINIA ANNOTATIONS to UCC 3-302. 
Since the U CC requires that an indorsement must be written on the instrument 
or on a paper so firmly affb::ed thereto as to become a part theTeof, it changes 
the result in Colona v. Parksley Nat'l Bank, 120 Va. 812, 821~23, 92 S.E. 979 
(1917), in which a signature in a letter of assignment attached to a note was held 
to be a sufficient :indorsement. By implication the Colona case also holds that an 
indorsement may be written on a separate paper even though there is room on 
the instrument for additional indorsements. This question, on v;-hieh there has 
been a conflict of authority, is not dealt with in the UCC, so that the implicit 
holding of the Colona case remains unchanged. 
An indorsement that purports to convey less than the entire inst:rument oper,. 
ates as a partial assignment. and has Lhe effect prescribed under other state law 
for such assignments. In Virginia. the action must be brought in the name of the 
assignor. Ne,\rton v. White, 115 Va. 844, 80 S.E. 561 (1914). Vlhere the action 
is brought in the name of the assignor, an obligor cannot object to a partial assign­
ment because a determination of the issues involved will settle and determine 
all claims against him. 'ryier v. P..icamore, 87 Va. 466, 469, 12 S.E. '199 (1891). 
~<\.n assignee of a part of an obiigation cannot sue in his o"\vn name. Phillipa: v. 
City of Portsmouth, 112 Va. 164, 70 S.E. 502 (1911). 
'fhe UCC accords with the holding in Blanton v, Keneipp, 155 Va. 6681 -681, 
156 S.E. 413 (1931), that an instrument continues to be negotiable after ma:turity, 
until tt is discharged by payment or otherwise. 

§ 3-203. Wrong or Misspelled Name. Wnere an instrument is made 
payal:i!e to a person under a misspelled name or one other than hls own he 
may indorse in that name or his own or both; but signature in both names 
may be required by a person paying or giving value for the instrument. 

COMMENT: Prior Uniform Statutory Provision: § 431 .Uni:iorm Negotiable In­
struments Law. 

Changes: Reworded. 

Purposes of Changes: To make it clear that: 
1. The party whose name is -wrongly designated or misspelled may n1ake an 
indorsement efl:ective for negotiation by signing in his true name only. This is 
not commercially satisfactory, since any subsequent pmcliaser may be left in 
doubt as to the state of the title: but whether It ls done !ntentiorutlly or tlu:ough 
o-.erslght, the party transfers his rights and is liable on his indorsement, and tlw:e 
is a negotiation if identity exists. 

2. He may make an effective indorsement in the wrongly designated or mis~ 
spelled name only. This again is not commercially satisfactory, since his liability 
as an indorser may require proof of identity. 
3. He may indorse in both names. This is the proper and desirable form of 
indorsement, and any person co.Bed upon to. pay an instrument or under con~ 
tract to purchase it may protect his interest by demanding indo:rsement in both 
names, and is not in deiault if such demand is refused. 

Cross Relcrenee: 
§ 3-401(2). 

Definitional CroS.<J Reference.a: 
'"Instrument". § 3-102. 
"Personu. S 1-201. 
"Signaturet.. § 3-401. 
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VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 6-395. 

Comment: This section accords with the statement in First Nat'l Bank v. 
Peoples Nat'! Bank, 136 Va. 276, 282-83, 118 S.E. 82, 36 A.L.R. 736 (1923), 
that a draft drawn in the name of the ,vrong payee because of a clerical error 
may be indorsed in the name of the payee to whom it is drawn, the indorser 
adding his true name if he sees fit. 

§ 3-204. Special Indorsement; Blank Indorsement. (1) A special in­
dorsement specifies the person to whom or to whose order it makes the 
instrument payable. Any instrument specially indorsed becomes payable 
to the order of the special indorsee and may be further negotiated only by 
his indorsement. 

(2) An indorsement in blank specifies no particular indorsee and may 
consist of a mere signature. An instrument payable to order and indorsed 
in blank becomes payable to bearer and may be negotiated by delivery alone 
until specially indorsed. 

(3) The holder may convert a blank indorsement into a special in­
dorsement by writing over the signature of the indorser in blank any 
contract consistent with the character of the indorsement. 

CO.:\Il\-fENT: Prior Uniform Statutory ProYi5ion: §§ 9(5), 33, 34, 35, 36 and 40, 
Uniform Negotiable Instruments Law. 

Changes: Combined and reworded; rule of § 40 reversed. 

Purposes of Changes: The last sentence of subsection (1) reverses the rule of 
the original § 40, under which an instrument drawn payable to bearer and 
specially indorsed could be further negotiated by delivery alone. The principle 
here adopted is that the special indorser, as t:!.e owner even of a bearer instr:iment, 
has the right to direct the payment and to require the indorsement of his indorsee 
as evidence of the satisfaction of his own obligation. The special indorsee may 
of course make it payable to bearer agn.in by himself indorsing in blank. 

Cross Reference: § 3-202. 

Definitional Cross References: 

"Bearer". § 1-201. 
"Delivery''. § 1-201. 
'jlnstrument". § 3-102. 
'
1Person". § 1-201. 
"Signature". § 3-401. 

VIRGL"ITA Al\'NOTATIONS 

Prior Statutes: Code 1950, §§ 6-361(5), 6-385, 6-386, 6-387, 6-388, 6-392, 6-391 
(NIL 39), 6-400 (NIL 48). 

Comment: In Wall v. Fairfax, 180 Va. 421, 427, 23 S.E. 2d 130 (1942), the 
Virginia court appears to have departed from the NIL classification oi indorse­
ments. Under Code 1950, § 6-385 (NTL § 33), which was not cited. all indorse­
ments are either special or in blank, and in addition they may be restrictive, 
qualified or conditional. In this ~se the court appears to have thought that an 
indorsement is either special -«' ,e,mditional. but not both. The UCC retains 
the original classification of the ~'IL, under which all indorsements can be 
classified as either special or in blank. 

The instrument involved in Wall v. Fairfa..'X: was payable to bearer on its face. 
By denying that the instrument carried a special indorsement, the court denied 
the applicability of Code 1950, § 6-392 (1'1:L § 40), which provides tru<t an in­
strument pay:ible to bearer but indorsed specially may nevertheless be.' further 
negotiated by delivery alone, and the appliea.bility of Code 1950, § 6--4.00 (NIL 
§ 48), ,vhich permits the holder to strike out any indorsement not necessary 
to his title. In this way the court held in. accordance ~0ith Code 1950, § 6-391 
(NIL § 39), but w:ithoct citation r:,f the sec15on, that the holder under l'!. condi~ 
tional indorsement holds in accordance ,vitl: :.he terms of the indorsement. This 
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result in the case could have been reached by other routes, as by holding that 
the indorsee never obtained delivery oi the instrument so as to become the holder, 
since the instrument had been placed in the indorser's own safe deposit box. 
Furthermore, the indorsee was not a holder in due course v.-ith reference to the 
indorse:r, so that whatever the indorsee's rights may have been against the maker, 
as between the indorser, and his successors in interest, and the indorsee, the 
terms of the conditional indorsement would control. 

The UCC abolishes the rule that an instrument drawn payable to bearer and 
specially indorsed can be further negotiated by delivery alone1 and provides in­
stead that an instl;'Ument drawn payable to bearer can be changed into an order 
instrument by a special indorsement. Since a special indorsement now ('.Ontrols 
the paper, the result :reached in Ward v. Fairfax can be obtained directly. 

A special indorsement passes title to the entire instrument, as was held in Flesh­
man v. Bibb, 118 Va. 582, 585, 88 S.E. 64 (1916), in which the indorsee provided 
only one-half of the consideration for the transfer. 

§ 3-205. Restrictive Indorsements. An indorsement is restrictive 
which either 

(a) is conditional; or 

(b) purports to prohibit further transfer of the instrument; or 

(c) includes the words "for collection"., "for deposit", "pay any bank'', 
or like terms signifying a purpose of deposit or collection; or 

( d) otherwise states that it is for the benefit or use of the indorse, 
or of another person. 

COMMENT: Prior Uniform Statutory Provision: §§ 36 and 39, TJni:form Nego­
tiable Instruments Law. 

Changes: Combined and reworded; new provisions. 

Purposes of Changes and New Matter: 1. This section is intended to provide a 
definition of restrictive indorsements which will include the varieties of indorse~ 
ment described in original §§ 36 and 39. The separate mention of conditional 
indorsements, those prohibiting hansfer, indo:rsements in the bank deposit or 
collection process, and other indorsements to a fiduciary, permits separate treat­
ment in subsequent sections where policy so requires. 

2. This ia part of a series of ciianges of the prior uniform statutory provisions 
effected by §§ 3-l02, 3-205, 3-206, 3-304, 3-419, 3-603, and in Article 4, §§ 4-203 
and 4-205. 'the purpose of the changes is generally to require a taker or payor 
under restrictive indorsernent to apply or pay value given consistently with the 
indorsement1 but to provide certain exceptions applving to banks in the collection 
process (other than depositary banks)t and to so!'tle other takers and payors. 

Cross References: 
§§ 3-102, 3-202(2), 3-205, 3-206. 3-304, 3-419, 3-603, 4-203 and 4-205. 

Definitional Cross References: 
"Instrument". § 3~102. 
"Person,,. § 1~201. 

VffiGINlA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-388, 6-391. 

Comment: Under the UCC the conditional and qualified indo:rsement.s are 
treated as particular kinds of :restrictive indo:csements. The indorsement in 
Power v. F-innie, 8 Va. (4· Call) 411 (1797), which was "Pay A Only'1, thus be­
comes one f.orm of. restrictive indo:rsement. Similarly, the indorsement in W.all v. 
Fafrfax, 180 Va. 421, 23 S.E.2d 130 (1942), called a eonditional indorsement by 
the court, becomes a form of restrictive indorsement. 

§ 3-206. Effect of Restrictive Indorsement. (1) No restrictive indorse­
ment prevents further transfer or negotiation of the instrument. 
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(2) An intermediary bank, or a payor bank which is not the depositary 
bank, is neither given notice nor otherwise affected by a restrictive in­
dorsement of any person except the bank's immediate transferor or the 
person presenting for payment. 

(3) Except for an intermediary bank, any transferee under an indorse­
ment which is conditional or includes the words "for collection", "for de­
posit", "pay any bank", or like terms (subparagraphs (a) and (c) of 
§ 3-205) must pay or apply any value given by him for or on the security 
of the instrument consistently with the indorsement and to the extent 
that he does so he becomes a holder for value. In addition such transferee 
is a holder in due course if he otherwise complies with the requirements 
of § 3-302 on what constitutes a holder in due course. 

( 4) The first taker under an indorsement for the benefit of the in­
dorser or another person (subparagraph (d) of § 3-205) must pay or ap­
ply any value given by him for or on the security of the instrument con­
sistently with the indorsement and to the extent that he does so he be­
comes a holder for value. In addition such taker is a holder in due course 
if he otherwise complies with the requirements of § 3-302 on what consti­
tutes a holder in due course. A later holder for value is neither given notice 
nor otherwise affected by such restrictive indorsement unless he has 
knowledge that a fiduciary or other person has negotiated the instr\h'Ilent 
in any transaction for his own benefit or otherwise in breach of duty 
(subsection (2) of § 3-304). 

COM~IENT: Prior Uniform Statutory Provision: §§ 36 1 37, 39 and 47, Uniform 
Negotiable Instruments Law. 

Changes: Completely revised. 

Purposes of Changes: 1. Subsections (1) and (2) apply to all four classes of re­
strictive indorse1nents defined in § 3-205. Conditional indorsemen~s and indorse­
ments for deposit or collection, defined in paragraphs (a) and (c) of § 3-205, 
are also subject to subsection (3); and trust indorsements as defined in para­
graph (d) of § 3-205 are subject to subsection (4). This section negates the im­
plication which has sometimes been found in the original §§ 37 and 47, that 
under a restrictive indorsement neither the indorsee nor any subsequent taker 
from him could become a holder in due course. By omitting the original § 47, 
this Article also avoids any implication that a discharge is efl'ecti'\'"e against a 
holder in due course. See § 3-602. 

2. Under subsection (1) an indorsement reading upay A only/' or any other in­
dorsement purporting to prohibit further transfer, is without effect for that 
purpose. Such indorsements have rarely appeared in reported American cases. 
Ordinarily further negotiation will be contemplated by the indorser, if only for 
bank collection. The indorsee becomes a holder, and the indorsement does not of 
itself give notice to subsequent parties of any defense or claim of the indorser. 
Hence this section gives such an indorsement the same effect as an unrestricted 
.indorsement. 

3. Subsection (2) permits an intermediary bank (§§ 3-102(3) and 4-105) or a 
payor bank which is not a depositary bank (§§ 3-102(3) and 4-105) to disregard 
any restrictive indorsement except that of the bank's immediate transferor. Such 
banks ordinarily handle instruments, especially checks, in bulk and have no 
practicable opportunity to consider the effect of restrictive indorsements. Sub­
section (2) does not affect the rights of the restrictive indorser against parties 
outside the bank collection process or against the first bank in the collection 
process; such rights are governed by subsections (3) and (4) and § 3-603. 

4. Conditional indorsements are treated by this section like indorsements for 
deposit or collection. l:nder subsection (3) any transferee under such an in­
dorsement except an intermediary ban.!.;: becomes a holder for value ':o the extent 
that he acts consistently -with the indorsement in paying or applY..ng any value 
given by him for or on the security of the instrument. Contrary to t..'1.e original 
§ 39, subsection (3) pern1its a h·ansferee under a conditional b1.dorsement to 
become a holder in due course free oi the conditional indorser's claim. 
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5. Of the indorsements covered by this section those "for collection", "for de­
posit" and "pay any bank" are overwhelmingly the most frequent. Indorsements 
'"for collection11 or ufor deposit" may be either special or blank; indorsements 
"pay any bank" are governed by § 4~201(2). Instruments so indorsed are al­
most invariably destined to be lodged in a bank for collection. Subsection (3) 
requires any transferee other than an intermediary bank to act consistently with 
the purpose of collection, and § 3~603 lays do,vn a similar rule for payors not 
covered by subsection (2). 

6. Subsection ( 4) 1 applying to trust indorsements other than those for deposit 
or collection {paragraph (d) of § 3~205) is similar to subsection (3); but in 
subsection ( 4) the duty to aet consistently >l'ith the indorsement is limited to the 
first taker under it. If an instrument is in<lorsed upay T in trust for B" or npay 
T for B'' or "'Pay T for account of B" or "Pay T as agent for B/' whether B is 
the indor.ser or a third person, T is of course subject to liability for any breach 
of his obligation as fiduciary. But trustees commonly and legitimately sell trust 
assets in transactions entirely outside the bank collection proeess; the trustee 
there.fore has power to negotiate the instrument and make his transferee a holder 
in due course. Whether transferees from T have notice of a breach of trust 
such as to deny them the status of holders in due course is governed by the 
section on notice to purchasers ( § 3~304) ~ the trust indorsement does not of it~ 
self give such notice. Payors are immunized either by subsection {2) of this 
section or by § 3-603: payment to the trustet! or to a purchaser from the trustee 
is "consistent with the terms0 of the trust indorseme.T"J.t under§ 3-603(1) (b). 

7. Several sections of Article 3 and _.:\rticle 4 are explicitly made subject to the 
rules stated in this section. See §§ 3-306, 3-419, 4-203 and 4-206. 

Cross Referenc,es: 

Point 1: §§ 3-205 and 3-602. 
Point 2: § 3-205(b). 
Point 3: §§ 3-102(3), 3-419(4), 3-603, 4-105, 4-205(2). 
Point 4: § 3-205(a). 
Point 5: §§ 3-205, 3-603 and 4-201. 
Point 6: §§ 3-205, 3-304 and 3-603. 
Point 7: §§ 3-306, 3-419, 4-203 and 4-205. 

Definitional Cross References: 
uBank". § 1-201. 
"Depositary bank". §§ 3-102(3) and 4-105. 
"Holder in due course'•. § 3-302. 
"Intermediary bank". §§ 3-102(3) and 4-105. 
"Negotiation". §§ 3-102(2) and 3-202. 
"Payor bank". §§ 3-102(3) and 4-105. 
"Re.strictive indorsement••. § 3~205. 
''Transfer". § 3~201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-388, 6-389, 6-391, 6-399. 

Comment: Under this section an instrument restrietively indon;ed ma:y, never­
theless, he tran.sfe?Ted or negotiated, thus changing the rule of the NIL and as 
stated in Blanton v. Keneipp, 155 Va. 668, 681, 156 S.E. 413 (1931), and Cussen v. 
Brandt, 97 Va. 1, 9-10, 33 S.E. 791 (1899), in which it was said !bat an indorsement 
for coHection destroys negotiability. Under this section the indorsement, ''Pay A 
Only,11 as in Power v. Finnie1 8 Va. {4 Call) 411 (1797), is ineffective to prevent 
further transfer. 

In Commercial Saving Bank v. Maher, 202 Va. 286, 117 S.E. 2d 120 (1960), 
involving a check restrictively indorsed and c9llected through banking channels, 
no point was made concerning the applicability of Code 1950, § 6-399 (NIL § 47), 
which provides that an instrument continues to be negotiable "until it has been 
restrictively indorsed~n Under the UCC, instruments entering the banking cliain 
tor collection become subject to Arljcle 4. The UCC leaves unmodified the holding 
in Federal Reserve Bank of Richmond v. Bohannon, 141 Va. 285, 291, 127 S.E. 161 
(1925), that a bank holding a check as indorsea for collection can bring an action 
against the indorser in its own name. 

The section accords with Wall v. Fairfax, 180 Va. 421, 427-28, 23 S.E. 2d 130 (1942), 
holding that the indorsee under a conditional indo:isement holds the instrument 
in accordance with the terms 0£ the indorsement. 
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§ 3-207. Negotiation Effective Although It May Be Rescinded. (1) 
Negotiation is effective to transfer the instrument although the nego· 
tiation is 

(a) made by an infant, a corporation exceeding its powers, or any 
other person without capacity; or 

(b) obtained by fraud, duress or mistake of any kind; or 
( c) part of an illegal transaction; or 
( d) made in breach of duty. 

(2) Except as against a subsequent holder in due course such nego­
tiation is in an appropriate case subject to rescission, the declaration of a 
constructive trust or any other remedy pennitted by law. 

COMMENT: Prior Uniform Statutory Provision: §§ 22, 58 and 59, Uniform Nego­
tiable Instruments Law. 
Changes: Completely revised. 

Purposes of Changes: To make it clear that: 
1. The original § 22, whic..l1 covered only negotiation by an infant or a corpora­
tion, is extended by this :section to include other neg-0tiations which may be re· 
scinded. The provision atplies even though the party~s lack of capacity, or the 
illegality, is of a character which goes to the essence of the transaction and makes 
it entirely void, and even though the party negotiat:iz.-,.g has incurred no liability 
and is entitled to recover the instrument and have his .indorsement cancelled. 

2. It is inherent in the character of negotiable paper that any person in possession 
of an instrument which by its terms runs to him is a holder, and that anyone may 
deal with him as a holder. The principle :finds its most extreme application in the 
well settled rule that a holder in due course may take the paper even from a thief 
and be protected against the claim of the rightful owner. Where there is actual 
negotiation, even in an entirely void transaction, it is no less effective. The policy 
of this provision, as well :J.S of the last sentence of the original § 59, is that any 
person to whom an instrument is negotiated is a holder until the instrument has 
been recovered from his possession; and that any person who negotiates an instru­
ment thereby parts with all b..is rights in it until such :recovery. The remedy of any 
such claimant is to recover the paper by replevin or otherwise; to impound it or 
to enjoin its enforcement, collection or negotiation; to recover its proceeds from 
the holder; or to intervene in any action brought by the holder against the obligor. 
As provided in the section on the rights of one not a holder in due course ( § 3-306) 
his claim is not a defense to the obligor unless he hi..,n:self defends the action. 
3. Negotiation under this Article always includes deEvery. (§ 3-202, and see 
§ 1-201(14) ). Acquisition of possession by a thief can tl:tere_fore never be negotia­
tion under this section. But delivery by the thief to another person may be. 

4. Nothing in this section is intended to impose any liability on the purly 
negotiating. He may assert any defense available to him under §§ 3-305, 3-306 
and 3-307. 
5. A holder in due course takes the instrument free from all claims to it on the 
part of any person(§ 3-305(1)). Against him there can be no rescission or other 
remedy, even though the prior negotiation may have been fraudulent or illegal in 
its essence and entirely void. As against any other party the claimant may have 
any remedy permitted by law. This section is not intended to specify what that 
remedy may be, or to prevent any court from imposing conditions or limitati0ns 
such as prompt action or return of the consideration received. All such questions 
are left to the law of the µarticular jurisdiction. Subsection (2) of § 3-207 gives 
no right where it would not otherwise exist. The section is intended to mean that 
any remedies afforded by the local law are eut off only by a holder in due course, 
and that other parties, such as a bona fide purchaser with. notice that the instru­
ment is overdue, take it subject to tlte claim as provided in paragraph (a} of the 
section on the rights of one not a holder in due course (§ 3-306). 

Cross References: 

Point 2 §§ 1-201 and 3-3Q6(d). 
Point 3 §§ 1~201 and 3-102. 
Point 4 §§ 3-305. 3-306 acd 3-307. 
Point 5 §§ 3-305(1) and 3-306(a). 
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Definitional Cross References: 
''Holder in due eourse". § 3-302. 
"Instrument". § 3~102. 
uNegotiationn. § 3-202. 
"Person". § 1-201. 
"Remedy". § 1-201. 

VffiGLNIA ANNOTATIONS 

Prior Statutes, Code 1950, §§ 6-374, 6-410, 6-411. 

Comment: The UCC continues prior law as expressed in Strother v. Lynchbu:r-g 
Trust and Savings Bank, 155 Va. 826, 156 S.E. 426, 73 A.L.R. 166 (1931), that an 
infant's indorsement is effective as a negotiation of an instrumenti even though 
it may later be rescinded. For Comments on an infant's right to disaffirm such 
an indorsement see YIRGLNIA ANNOTATIONS to UCC 3-305. 

§ 3-208. Reacquisition. Where an instrument is returned to or re­
acquired by a prior party he may cancel any indorsement which is not 
necessary to his title and reissue or further negotiate the instrument, but 
any intervening party is discharged as against the reacquiring party and 
subsequent holders not in due course and if his indorsement has been 
cancelled is discharged as against subsequent holders in due course as well. 

COMMENT: Prior Uniform Statutory Provision: §§ 48, 50 and 121, Uniform 
Negotiable Instruments Law. 

Changes: Parts of original .sections combined and ~phrased. 

Purposes of Changes: No change in the substance of the law is intended.. "Red 
turned to or required by" is S11bstituted for "negotiated back ron in the original 
§ 50 in order to make it clear that the section ap11lies to a return by an indors,ee 
who does not himself indorse. "Discharged" is substituted for the original 
language to make it elear that the discharge of the intervening party is included 
within the rule of the section on effect of discharge against a holder i:n due course 
(§ 3-602) and is not effective against a subsequent holder in due course who 
takes without notice of it. 
The reaequirer may keep the instrument himself or he may further negotiate it. 
On further negotiation he may or may not cancel intervening indo:rsements. In 
any ease intervening indorsers are discharged as to the reacquirer, since if he 
attempted to enforce it again.st them they would have an action back against him.. 
Where the reacquirer negotiates without cancelling the intervening indorsements, 
the section provides that such indorsers nre discharged except against subsequent 
holders in due course. The intervening indorser whose indoTSement is stricken is, 
in conformity with § 3-605, discharged even as against subsequent holders in 
due course. 

Cross References: 
§§ 3-602, 8-603 (2) and 3-605. 

Definitional Cross References: 
"Holder in due course11

• § 3-302. 
"Instrument", § 3-102. 
"Party". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-400, 6-402, 6-474. 

Comment: This section does not affect the rights of a holder in due course who 
takes up an instrument which has not been paid, and the payment of which he 
has guaranteed; after he has learned of fraud in its procurement. Ratelitl'e v. 
Costello, 117 Va. 563, 567-68, 85 S.E. 469 (1915), 
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PART 3 

RIGHTS OF A HOLDER 

§ 3-301. Rights of a Roider. The holder of an instrument whether 
or not he is the owner may transfer or negotiate it and, except as other­
wise provided in § 3-603 on payment or satisfaction, discharge it or enforce 
payment in his own name. 

COl\11\1ENT: Prior Uniform Statutory Provision: § 61, Uniform Negotiable In­
struments Law. 

Q1anges: Reworded. The provision in the original § 61 as to discharge by payment 
is now covered by§ 3-603(1). 

Purposes of Changes: The section is revised to state in one provision all the 
rights of a holder, and to make it clear th.at every holder has such rights. The only 
limitations are those found in § 3-603 on payment or satisfaction. That section 
provides (with stated exceptions) that pn:yment to a holder discha.rges the liability 
of the party paying even though made with knowledge of a claim oi another person 
to the instrument, unless the adverse claimant posts indemnity or procures the 
issuance of appropriate legal process restraining the payment. Thus payment to a 
holder in an adverse claim situation would not give discharge if the adverse 
claimant had followed either of the procedures provided for in the "unless" clause 
of § 3-603; nor would a discharge result from payment in two other specific 
situations described in § 3-603. 

Cross References: 

§§ 1-201, 3-307 and 3-603(1). 

Definitional Cross References: 

"Holder". § 1-201. 
"Instrument". § 3-102. 
"Rights". § 1-201. 

VIRGINL.\. .-L'!NOTATiONS 

Prior Statutes: Code 1950, § 6-403. 

Comment: This section continues prior law under which the holder may sue in 
his own name. Federal Reserve Bank of Richmond v. Bohannan, 141 Va. 285, 127 
S.E. 161 (1925) (holder for collection); Fleshman v. Bibb, 118 Va. 582, 88 S.E. 64 
(1916) (holder only furnished one-half of the consideration for the transfer). The 
section is in accord with A.nderson v. Union Bank of Richmond, 117 Va. 1, 3-6, 
,):, S.E. 1080 (1915), holding that the pledgee of a note as collater:i.l is a holder 
so as to be enti tied to enforce payment. 

§ 3-302. Holder in Due Course. (1) A holder in due course is a holder 
who takes the instrument 

(a) for value; and 

(b) in good faith; and 

( c) without notice that it is overdue or has been dishonored or of any 
defense against or claim to it on the part of any person. 

(2) A payee may be a holder in due course. 

(3) A holder does not become a hoider in due course of an instrument: 

(a) by purchase of it at judicial sale or by taking it under legal 
process; or 

(b) by acquiring it in taking over an estate; or 

( c) by purchasing it as part of a bulk transaction not in regular course 
of business of the transferor. 
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( 4) A purchaser of a limited interest can be a holder in due course 
only to the extent of the interest purchased. 

CG:',tMENT: Prior Uniform Statutory Provision: § 52, Uniform Negotiable In· 
struments Law. 

Changes: Reworded; new provisions. 

Purpoaes of Changes and New :\-:latter: The changes are intended to remove un­
certainties arising under the original section. 

1. The language "without notice that it is overdue" is substituted for that of the 
origi..<tJ:al subsection (2) in order to make it clear that the purchase~ of an instru­
ment which is in fact overdue may be a holder in due course if he takes it without 
notice that it is overdue. Such notice is covered by the section on notice t.o pur .. 
chaser (§ 3-304). 

2. Subsection (2) is intended to settle the long continued conflict over the status 
of the payee ae a holder in due course. This conflict has turned very largely 
upon the word anegotiated1

' in the orii_.nal § 52{4), which is no,v eliminated. The 
position here taken is that the payee may become a holder in due course to the 
same extent and under the same circumstances as any other holder. This is true 
whether he takes the :instrument by purchase from a third person or directly 
from the obligor. _4Jl that-is necessary is that the payee meet the requirements 
of this section. In the following cases, among others, the payee is a holder in 
due course: 

a. _J\. remittert pu:rehasing goods from P1 obtains a bank druft payable to P 
and forwards it to P, who takes it for value, in good faith and without notice 
as required by this section. 
b. The remitter buys the bank draft payable to P, but it is .forwarded by the 
bank directly to P1 who takes it in good faith and without notice in payment of 
the remitte:r's obligation to him. 
c. A and B sign a note as co-makers. A induces B to sign by fraud, and without 
authority from B delivers the note to P, who takes it for value, in good faith 
and without notice. 
d. A defrauds the maker into signing an instrument payable to P. P pays A 
for it in good faith and without notice1 and the maker delivers the instrument 
directly to P. 
e. D draws a check payable to P and gives it to his agent to be delivered to P 
in _payment of D1s debt. The agent delivers it to P, who takes it in good faith 
and without notice in payment of the agent's debt to P. But as to this case see 
§ 3-304(2), which may apply. 
f. D draws a cheek payable to P but b]ank as to the amount) and gives it to his 
agent to be delivered to P. The agent fills in the eheck with an e...xcessive amount, 
and P takes it for value, in good faith and without notice. 
g, D draws a check blank as to the name of-the payee, and gives it to his agent 
to be filled in with the name of A und delivered to A. The agent fills in the name 
of P, and P takes the check in good faith, for value and without notice. 

3. Subsection {3) is intended to state existing case law. It covers a fe,v situa­
tions in which the purchaser takes the instrument under unusual circumstances 
which indicate that he is merely a succesz;or in interest to the prior holder and 
-can acquire no better .rights. (If such prior holder was himself a holder in due 
course, the purchaser succeeds to that status under § 3-201 on Tronsfe!'.) The 
provision applies to a, purchaser at an execution sale, a sale in bankruptcy or a 
sa!e by a .state bank oommi.:;sioner of the assets of an insolvent bank. It applies 
equally to an attaching creditor or any other person who acquires: the instrument 
by legal -process, even under an antecedent claim; and equaHy to a representative, 
such as an executor, administrator, receiver or assignee for the benefit of creditor:s:1 
who takes over the instrument as part of an estate, even though he is representing 
antecedent creditors. 

Subsection {3) (c) applies to bulk purchases lying outside of the ordinary course of 
business of the seller. It applies, for example, when a ne,v partnership takes over 
for value all of the assets of an old one a!t€r a ne,v member has entered the firm, 
or l::o a reorganized or eonsoiidated corporation taking over in bulk the .assets of a 
predecessor. It has particular application to the purchase by one hunk of a sub­
stantial part of the paper held by another bank which is threatened ,vith insolvency 
and seeking to liqwdate its asset~ 
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4. A purchaser of a limited interest-as a pledgee in a security transaction-may 
hecome a holder iu due course, but he n1ay enforce the instrument over defenses 
only to the extent of his interest, and defenses good against the pledgor remain 
available insofar as the pledgor retains an equity in the instrument. This is 
merely a special application of the general rule (§ 1-201) that a purchaser of a 
limited interest acquires rights only to the extent of the interest purchased. § 27 
of the original Act contained a similar provision. 

Cross References: 
§§ 1-201, 3-303, 3-305 and 3-306. 
Point 1: § 3-304(5). 
Point 3: § 3-20L 
Point 4: § 1-201. 

Definitional Cross References: 

"Good faith". § 1-201. 
"Holder". § 1-201. 
u1nstru1nent". § 3-102. 
'
1Notice". § 1-201. 
WNotice of dishonor". § 3-508. 
"Person". § 1-201. 
"Purchase". § 1-201. 
"Purchaser11

• § 1-201. 
"Value". § 3-303. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 6-4.04. 

Comment: The UCC continues prior law as to the requisites of due course hold­
ing. Baird v. Crank, 182 Va.. 455, 29 S. E. 2d 225 (1944); Wheeler v. Wardell, 
173 Va. 168, 174-75, 3 S.E. 2d 377 (1939); American Bank of Orange v. McComb, 
105 Va. 473, 475-76, 54 S.E. 14 (1906). 

This section categorically states that a payee may be a holder in due course, the 
result reached by Virginia in Nat1l Bank of Suffolk v. ~.\merican Bank and Trust 
Co., 163 Va. 710, 712-23, 177 S.E. 229 (1934). Virginia reached this result on the 
theory that the NIL definition of negotiation as set forth in Code 1950, § 6-382 
(NIL § 30), was not exclusive and that a payee may take by negotiation. This 
theory is also available under DCC 3-202(1), which provides that an instrument 
payable to order may be negotiated by delivery with any necessary indorsement. 
Since no endorsement is necessary to make the payee a holder, the payee may be 
deemed to take by negotiation. However, the UCC eliminates any requirement 
that the payee take by negotiation in order to become a holder in due course. 
Coal River Collieries v. Eureka Coal and Wood Co., 144 Va. 263, 132 S.E. 337 
(1926), is an example of the type of case in which it is possible, under the UCC, 
that a payee might be found to be a holder in due course. although the application 
of the UCC to this factual situation is not entirely clear·. See VIRGINIA 
ANNOTATIONS to UCC 3-4.03. 

The DCC expressly states the result reached in Baa-ch ·v. ·Bank of Pocahontas, 
157 Va. 274, 282-83, 160 S.E. 68 (1931), that a holder does not acquire due eourse 
status by the purehase of an instrument as part of a bulk transfe:!' not in the 
regular course of business of the transferor. Of course, if the transferor was a 
holder in due eourse, the transferee succeeds to these same rights. Wheeler v. 
Wardell, 173 Va. 168, 175, 3 S.E. 2d 377 (1939). See VIRGINIA ANNOTATIONS 
to UCC 3-201. 

A holder does not become a holder in due course by taking an instrument under 
legal process. While perhaps not precisely in point, the principle is in accord with 
the holding in Bro\vning v. Fuller, 153 Va. 36, 149 S.E. 462 {1929), that a bar,k 
receiver is not as such a holder in due course, and the holding in Schmitt v. Redd, 
151 Va. 333, 338. 143 S.E. 884 (1928), th.at a. receiver appointed to take over 
pledged collateral does not thereby become a holder in due course. 

§ 3-303. Taking for Value. A holder takes the instrument for value 

(a) to the extent that the agreed consideration has been performed 
or that he acquires a security interest in or a lien on the instrument other­
wise than by legal process; or 
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(b) when he takes the instrument in payment of or as security for 
an antecedent claim against any person whether or not the claim is due; or 

( c) when he gives a negotiable instrument for it or makes an irrevoc-
able commitment to a third person. 

COMMENT: Prior Uniform Statutory Provision, §§ 25, 25, 27 and 54, Unlforro 
Negotiable Instruments Law. 

Changes: Combined and reworded; original _§ 26 omitted. 

Purposes of Changes: The changes are intended to remove uncertainties arising 
under the original Act. 
1. The original § 26 which had reference to the liability of accomoda~n parties 
is omitted as erroneous and misleading, since a holde:r who doe.s not himself give 
value cannot qualify as a holder in due ,course in his own right merely because 
value has previously been given for the :instrument. 
2. In this Article. value is divorced from consideration (§ 3-408). The tatter is 
important only on the question of whether the obligation of a party can be 
enforced against him; while value is important only on the question of whether 
the holder who has acquired that obligation qualifies as a particular kind of holder~ 
3. Paragraph (a) :resolves an apparent conflict between the original § 54 and the 
fi:rst sentence of the original § 25, by requiring that the a.greed consideration shall 
actually have been given. An executory promise to give \.'"3.lue is not jtself value, 
except as provided in paragraph (e). The underlying reason of policy is that when 
th_e purchaser 1earns of a defense against the instrument or of a defect in the 
title he is not required to enforce the instrument, but is free to rescind the trans­
action for breach of the transferor's warr:tnty (§ 3·417). Thel'<! is thus not the 
same necessity for giving him the status of a holder in due course1 cutting off' 
claims and defenses1 as wbere he has aetuaily paid value. A common illustration 
is the bank credit not drawn upon, which can be and is revoked when a clailtl or 
defense appears. 
4. Paragraph (a) limits the language of the original § 27, eliminating the attaching 
creditor or any other person who aequi:res a lien by legal process. Any such 
lienor has been uniformly held not to be a holder in due course. 
5. Paragnph (b) restates the last sentence of the original § 25. It adopts the 
generally accepted ?'Ole that the holder takes for value when he takes the instru­
ment as security for an antecedent debt, even though there is no ·extension of 
time or other concession~ and whether or not the debt is due. The provision 
extends the same l'Ule to any claim against any person; there is no :requirement 
that the claim arise out of contract. In particular the provision is intended to 
apply to an instrument given in payment of or as secuxity for the debt of a thi:rd 
person, even though no concession is made in return~ 
6. Paragraph (c) is new, but states generally recognized exceptions to the rule 
that an executory promise is not value.. A negotiable instrument is value because 
it carries the possibility of negotiation to a holder in due course, after which the 
party who gives it cannot refuse to pay. The same reasoning applies to any 
irrevocable commitment to a third person, such as a letter of credit issued when 
an instrument is taken. 

Cross References: 
§§ 3-302 and 3-415. 
Point 1: § 3415. 
Point 2: § 3408. 
Point 3: § 3417. 

Definitional Cross References: 
11 Holder". § 1-201. 
"Instrument". § 3-102. 
"Fersonn. § 1-201. 
''Security interest''. § 1~201. 

VIRGINIA .L'fNOTATIONS 

Prior Statutes: Code 1950, §§ 6-~77, 6-378, 6-379, 5406. 
Comment: The UCC disting,J.lshes bet'l-veen value ::ind consideration. Value is 
relevant in determining the status, and so the rights of the holder or transferee of 
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an instrument. Consideration is relevant in determining whether one party is 
liahle to another party on the instrument, and is covered by UCC 3-408. This 
distinction is consistent with Virginia law, although the terminology has not 
always been adhered to. 

The question of whether a giving of bank credit is value falls within the scope of 
Article 4. For comments on McAuley v. Morris Plan Bank, 155 Va. 777, 156 S.E. 
418 (1931), holding that bank credit drawn upon constitutes a giving of value, 
see VIRGINIA ANNOTATIONS to UCC 4-208. 

As under prior law a taking of an instrument for collateral security is a taking 
for vaiue. Dunnington v. Bank of· Crewe, 144 Va. 36, 51-52, 131 S.E. 221 (1926); 
City Coal and Ice Co. v. Union Trust Co., 140 Va. 600, 603, 125 S.E. 697 (1924); 
Colona v. Parksley Nat'! Bank, 120 Va. 812, 823, 92 S.E. 979 (1917); Anderson v. 
Union Bank of Richmond, 117 Va. 1, 5-6, 83 S.E. 1080 (1915). 

As under prior law a taking in payment or as security for an antecedent debt, 
whether or not due, is a taking for value. American Bank of Orange v. i\tcComb, 
105 Va. 473, 475-76, 54 S.E.14 (1906); Payne v. Zell, 98 Va. 294, 36 S.E. 379 (1900). 

§" 3-304. Notice to Purchaser. (1) The purchaser has notice of a claim 
or defense if 

(a) the instrument is so incomplete, bears such visible evidence of 
forgery or alteration, or is otherwise so irregular as to call into question 
its validity, terms or ownership or to create an ambiguity as to the party 
to pay; or 

(b) the purchaser has notice that the obligation of any party is 
voidable in whole or in part, or that all parties have been discharged. 

(2) The purchaser has notice of a claim against the instrument when 
he has knowledge that a fiduciary has negotiated the instrument in pay­
ment of or as security for his own debt or in any transaction for his own 
benefit or otherwise in breach of duty. 

(3) The purchaser has notice that an instrument is overdue if he has 
reason to know 

(a) that any part of the principal amount is overdue or that there is 
an uncured default in payment of another instrument of the same series; or 

(b) that acceleration of the instrument has been made; or 

( c) that he is taking a demand instrument after demand has been 
made or more than a reasonable length of time after its issue. A reasonable 
time for a check drawn and payable within the states and territories of 
the United States and the District of Columbia is presumed to be thirty days. 

( 4) Knowledge of the following facts does not of itself give the pur­
chaser notice of a defense or claim 

(a) that the instrument is antedated or postdated; 

(b) that it was issued or negotiated in return for an executory promise 
or accompanied by a separate agreement, unless the purchaser has notice 
that a defense or claim has arisen from the terms thereof; 

(c) that any party has signed for accommodation; 

( d) that an incomplete instrument has been completed, unless the pur· 
chaser has notice of any improper completion; 

(e) that any person negotiating the instrument is or was a fiduciary; 

(f) that there has been default in payment of interest on the instru­
ment or in payment of any other instrwnent, except one of the same series. 
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(5) The filing or recording of a document does not of itself constitute 
notice within the provisions of this Article to a person who would otherwise 
be a holder in due course. 

(6) To be effective notice must be received at such time and in such 
manner as to give a reasonable opportunity to act on it. 

(7) In any event, to constitute notice of a claim or defense, the pur­
chaser must have knowledge of the claim or defense or knowledge of such 
facts that his action in taking the instrument amounts to bad faith. If the 
purchaser is an organization and maintains within the organization reason· 
able rout.ines for communicating significant information to the appropriate 
part of the organization apparently concerned, the individual conducting the 
transaction on behalf of .the purchaser mu&t have the knowledge. 

(VALC Note: The Official Text does not contain subsection (7) as set forth above.) 

COl\1MENT: Prior Uniform Statutory Provision: §§ 45, 52, 53, 55 and 56, Uniform 
Negotiable Instruments Law. 

Changes: Combined and reworded; new provisions. 

Pu.rpOBes of Changes and New !\<latter: The original sections are ~anded, with 
the addition of specific provisions intended to remove uneertainties m the exist­
ing law. 

1. "::-lotice" is defined In § 1-201. 

2.. Paragraph (a) of subsection (1) repiaces the provision in the original § 52(1) 
requiring that the instrument be "complete and regular on its face." An instru­
ment may be blank as to some unnecessary particular, may contain minor 
erasures, or even have an obvious change in the date, as where "January 2, 19·18" 
is changed to "January 2, 19491

' ~ without even exciting .su~icion. Irregularity is 
properly a question of notice to the purchaser of something wrong, and is so 
treated here. 
8. "Voidable" obligation in paragraph {b) of subsection (1) is intended t-0 limit 
the provision to notice of defense which will permit any party to avoid bis original 
obligation on the instrument, as distinguished from a set..off or counterclaim. 

4. Notice that one· party has been discharged is not notice to the purchaser of an 
infirmity in the obligation of other parties who remain liable on the instrument. A 
pure.baser with notice that an indorser is discharged takes subject to that discharge 
as provided in the section on effect of discharge against a holder in due course 
(§ 3-602) but is not prevented from taking the obligation of the maker in due 
course. If he has notice that all parties are discharged he cannot be a holder in 
due course. 

6. Subsection (2) follows the policy of § 6 of the Uniform Fiduciaries Act, and 
specifies the same elements as notice of improper conduct of a fiduciary. Under 
paragraph (e) of subsection (4) mere notiee of the e.ffltence of the fiduciary 
relation is not enough in itself to prevent the holder from taking in due course, 
and he is free to take the instrument on the assumption that the fiduciary Is 
acting properly. The purchaser may pay ca.sh into the hands of the fiduciary 
without notice of any breaeh of the obligation. § 3-206 should be consulted for the 
effect of a restrictive indorsement. 

6. Subsection (3) removes an uncertainty in the original Act hy providing that 
reason to know of an overdue installment or other part of the principal amount is 
notice that the instrument is overdue and thus p:revents the purchaser from taking 
in due course. On the other hand subsection (4)(f) makes notice that interest is 
overdue insufficient, on the basis of banking and commercial practice~ the decisions 
under the original Act, and the frequency with which interest payments are in 
fact delayed. Notice of default in payment of any other instrument, except an 
uncured default in another instrument of the same series, is likewise insufficient. 

7. Subsection (3) departs from the original § 52(2) by providing that the pur­
chaser may take accelerated paper. or a de-mand instrument on which demand has 
in fact been made, as a holder in due course if he tak~s without notice of the 
acceleration or demand. With this change the original § 45 is eliminated, as the 
presumption that any negotiation has taken place before the instrument was in 
fact overdue is of .importance only in aid of a holder in due course. Under this 

253 



sec+..ion it is not c,,nclus:ive that the instrum.enC was in fa.ct overdue when it was 
negotiated, if the holder takes without notice of that fact. 

The ''reasonable thne after issue" is retained f:rom the original § 53, but paragraph 
(c) adds a presumption, as that term is defined in this Act (§ 1-201), that a 
domestic cheek is st.a.le after thirty days. 

&. Paragraph (a) of subsection ( 4) rejects decisions holding that an instrument 
knou'Jl to be antedated or postdated is not "regular.'1 Such knowledge does not 
prevent a holder ::'rom ta.king in due course. 

9, Paragraph (b) of subsection ( 4) is t-0 be read together with the provisions of 
this .A..rticle as to when a promise or order is unconditional and as to other 
'.vTitings affecting the instrument(§§ .'3~105 nnd 3-119). }IP.re notice of the existence 
of an executory promise or a separate agreement does not prevent the Irolder from 
taking in due course1 and such notice ~1 even appear in the instrument itself. I:f 
the purchaser has notice of any default in the promise or agreement which gives 
rise to a defense or claim against the instrument, he is on notice to the same 
extent as ·in the ~ase of any other information as to the existenee of a defense 
or claim. 

10. Paragraph (d) of subsection (4) follows the policy of the original§ 14, under 
which any person in/ossessio.n of an instrument has prima facie authority to :till 
blanks. It is intende to mean that the holder may take in due course even though 
a blank is filled in bis presencer if he is ,11'1.thout notice that the filling is improper. 
§ 8-407 on alteration should be consulted as to the rights of subsequent holden, 
following such an alteration. 

11, Subsection (5) is new. It removes an uncertainty arising under the original 
Act as to the effect of "constructive notice" through public filing or recording. 

12. Subsection (6) is new. It means that notice must be received with a sufficient 
margin of time to afford a reasonable opportunity to act on it, and that a notice 
received by the president of a bank one minute before the bank's teHer <:a.Shes a 
cheek is not effective to prevent the bank from becoming ,,a holder in due course. 
See in this connection the pro"ision on notice to an organization,§ 1-201(27). 

Cross :References: 

§§ 3-201 and 3-302. 
Point l; § 1-201, 
Point 4: § 3-602. 
Point 5: § 3·206. 
Point 7; § 1-201. 
Point 9: §§ &-105(1) (b) and (c) and 3-119. 
Point 10: § 3-407. 
Point 12: § 1-201. 

Definitional Cross :References: 

"Accommodation party". § 3-415. 
"Agreement". § 1-201. 
"Alteration11

• § 3-407. 
"Bankn. § 1~201. 
11 Check". § 3~104. 
#Holder in due course", § 3-302. 
"Instrument". § 3-102. 
"lssuen. § 3-10~. 
''Negotiation". § 3-202. 
"Notice". § 1-201~ 
"Party". § 1·201. 
"Person". i 1-201.. 
''Presumed , § 1-201. 
uPromise". § 3-102. 
"Purchaser". § 1-201. 
"Reasonable tirue11

• § 1~204. 
11Signed11

• § 1M201. 
"Term71

, § 1~201. 

VIRGL'UA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-307, 6-404, 6-405, 6-407, 6-408, 6-546 (NIL 193), 

Comment: The requirements of taking ''in good f:iith" and "·,\'1thout not~ee'1 are 
interrelated concepts. While this section spells out in debil what constitutes n-0tice 
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to a purclrase:r, definitions of the concepts are to be found in UCC 1H201, subsection 
(19) for "good faith1

' and subsections (25) through (27) for f'without notice/' 
The UCC definition of good faith,, as contained in UCC 1-201(19), is "honesty in 

· fact in the conduct or transaction eoncerned.11 This is in accord with. the definition 
used by the Supreme Court of Appeals, which has said, "The rights of the holder 
are to be determined by the simple test of honesty and good faith, and not by a 
speculative issue as to his diligence or negligence.'' 1-Ioore v. Potomac Savings 
Bank, 160 Va. 597, 608, 169 S.E. 922 (1933). That the purchaser may have aeted 
negligently or been a.'i'ect:ed with notice of some suspicious circumstances is not 
sufficient to charge him with notice so as to deny due eourse holding status. 
Crum v. Hanna, 140 Va. 366, 369, 125 S.E. 219 (1924). The following cases provide 
ex:amples of holders who acted in good faith and without notice so as to become 
holders in due course: Nat'l Bank of Suffolk v. American Bank and Trust Co., 
163 Va. 710, 723-26, 177 S.E. 229 (1934) (a payee); City National Bank v. Hundley, 
112 Va. 51, 55-56, 70 S.E. 494 (1911); Fleshman v. Bibb, 118 Va. 582, 586-87, 88 
S.E. 64 (1916). 

The UCC does not atrect the frequent holdings of the Supreme Court of Appeals: 
that the purchase of an instrument at a considerable discount does not show 
knowledge of such fact."i as to constitute bad faith. !v!oore v. Potomac Savings 
Bank, 160 Va. 597, 169 S.E. 922 (1933) (notes for $6,000 purchased for $5,400); 
Coopersmith v. Mahoney, 150 Va. 685, 696-700, 143 S.E. 313 (1928) (purchase at 
25% discount); Crum v. Hanna, 140 Va. 366, 367, 125 S.E. 219 (1924) (bond for 
$500 purchased at discount of $25); Catron v. Bostle, 123 Va. 355, 371·72, 96 S.E. 
845 (1918) (note for $4,000 purchased for $3,200); Fleshman v. Bibb, 118 Va. 582, 
88 S.E. 64 (1916) (notes sold at discount of 20% on day following their execution); 
City National Bank v. Hundley, 112 Va. 51, 70 S.E. 494 (1911) (notes for $2,400 
purchased for $1,750). 

However, a makeshift transaction between a payee and his purch.8.ser for the 
purpose of cutting off the makers defenses does not result in a taking in good 
faith: Whaley Bros. v. Stevens, 159 Va. 388, 165 S.E. 645 (1932); Stevens v. 
Clintwood Drug Co., 156 Va. 353, 154 S.E. 515 (1930); Duncan v. Carson, 127 Va. 
806, 324·25, 103 S.E. 666, 105 S.E. 62 (1920) (transfer from a company to its 
president). 

The UCC eliminates the taking of an instrument 1'eomplete and regular upon its 
faee" as a separate requirement for due course holding, this former requirement 
being treated as an aspect of notice. The UCC .approach as set forth in subsection 
3-304(1) (a) is consistent with that taken in American Bank o! Orange v. 
McComb, 105 Va. 473, 478, 54 S.E. 14 (1906), in which an instrument materially 
altered by the addition of the words "Payable with Interest" was nevertheless held 
to be complete and regular on its face. Similarly, this subsection is consistent 
with Cussen v. Brandt & Dunlop, 97 Va. 1, 9-10, 33 S.E. 791 (1899), in which it was 
held that a purchaser of a note indorsed «for collection" had notice of an adverse 
claim of ownership and could not be a. holder in due course.. 

Under subsection 3-304(1)(h) the purchaser has notice of a defense il he hu 
notice that the obligation of any party is voidable. Thi:s is a direct approach to the 
result reached in Whaley Bros. v. Stevens! 159 Va, 388, 165 S.E.. 645 (1932), in 
which the status of due .course holding was denied to a purehaser who took the 
instrument with full knowledge of the underlying contr:.a.ct and of the methods 
being followed by the payee in doing business. 

Under subsection 3-304(1)(b) the purchaser has notice of a claim iI he has notice 
that the obligation of any party is voidable in whole or in paTt. This probably 
changes the result in Moore v. Potomae Savings Bank, 160 Va. 597, 169 S.E. 922 
(1933), which involved appHcation of the law of the District of Columbia, hut the 
law of the District was taken to be the same as that of Virginia. In this case a 
payee fraudulently secured notes from the maker. The payee then transferred 
them to a bank as security for a loan, a usurious rate of interest being charged. 
It was held that the bank could reeover against the maker since it was "not 
charged with knowledge of de.feet in title to the notes in question because it 
discounted them .at a greater rate of interest than that allowed lenders.» 160 Va. 
at 605. Since the hank had notice that the obligation of a party was voidable in 
part. that is, the obligation of the payee as respected usurious interest. under the 
UCC ft would seem that the purchaser had notice of a defense, and so could not 
recover on the notes, although admittedly the de_fense of which the holder had 
notice was different from the defense on which the maker relied. 

Subsection 3-30,1(2) continues the approach of § 6 of the Uniform Fiduciaries Act, 
under which a purchaser has notice of a eJa.im against the instrument if he ha.a 
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knowledge that a fiduciary transferring it is committing a breach of trust. Thia 
approach has been followed in Virginia. In Sawyer v. Nat'l Bank of Commercey 
166 Va. 439, 186 S.E. 1 (1936), the notes carried a marginal notation that the 
payee was the trustee in a deed of trust. The transferee knew the payee was 
unable to meet his financial obligations, that he frequently loaned money for 
clients, naming himself as trustee in deeds of trust, and the transferee took the 
note in exchange for another note as security for the payee's personal indebted­
ness to the bank. On these facts, a verdict holding that the bank had notice of a 
claim against the instrument was sustained. 

Subsection 3-304(4) (e) accords with the Virginia rule that knowledge that a 
person negotiating an instrument is or was a fiduciary does not give notice of a 
defense or claim. Trust Company of Norfolk v. Snyder, 152 Va. 572, 579-86, 147 
S.E. 234 (1929); Cocke's Adm'r v. Loyall, 150 Va. 336, 143 S.E. 881 (1928). 

This section probably would not affect the result in Ch3se & Co. v. Norfolk Nat'l 
Bank, 151 Va. 1040, 145 S.E. 725 (1928). The Chase Company carried accounts 
in a Norfolk Bank and a Rocky 1iiount Bank. Custis, an agent of the col!lpany 
drew a check in the name of the company, signed by himself as agent, on the 
Rocky Mount Bank, payable to the order of the Norfolk Bank, and deposited it in 
the Norfolk Bank, but to his own personal account. When the proceeds were 
dissipated, the Chase Company sued the Norfolk Bar,k for the amount of the 
check, claiming the bank had acted with gross negligence and breach of its duty 
to a depositor in permitting the agent, Custis, to commit this fraud. It was held 
that this entire transaction sho\ved that the check was drawn for the purpose of 
deposit to the company's account, and so held the bank had notice that the agent 
was committing a breach of trust. 

The UCC continues the rule that a purchaser who takes an instrument knowing 
that it is overdue cannot be a holder in due course. Citizens Bank and Trust Co. 
v. Chase, 151 Va. 65, 144 S.E. 464 (1928). However, a purchaser who takes an 
instrument not knowing it is overdue can be a holder in due course. Consequently, 
the purchaser may be a holder in due course of overdue paper, such as that which 
has been accelerated or of a demand instrument on which a demand has been made, 
if he takes it without notice of the acceleration or the demand. The purchase!' bas 
notice that a demand note is overdue if he has notice that he is taking it more 
than a reasonable time after its issue. In ~at'l Mechanics Bank v. Schmelz Nat'l 
Bank, 136 Va. 33, 40, 116 S.E. 380 (1923); Colona v. Parksley Nat'! Bank, 120 Va. 
812, 824, 92 S.E. 79 (1917), it was found that the negotiation of demand notes had 
been within a reasonable time. In Stegal v. Union Bank and Federal Trust Co., 
163 Va. 417, 434, 176 S.E. 438 (1934), however, the holder was denied due course 
standing because the demand note had been negotiated an unreasonable time 
after its issue. 

Where the evidence is in conflict as to whether a holder had notice so as to bar 
standing as a holder in due course, the question is for the jury. Goodloe_ v. 
Smith, 158 Va. 571, 164 S.E. 379 (1932). 

COUNCIL COMMENT 

We feel that the Uniform Commercial Code has departed from the "good faith" 
concept of the Uniform Negotiable Instruments Law. The language which we 
recommend, which follows the New York statute, is more nearly in line with 
present law; it is also more desirable from the standpoint of public policy. 

§ 3-305. Rights of a Holder in Due Course. To the extent that a holder 
is a holder in due course he takes the instrument free from 

(1) all claims to it on the part of any person; and 

(2) all defenses of any party to the instrument with whom the holder 
has not dealt except 

(a) infancy, to the extent that it is a defense to a simple contract; and 

(b) such other incapacity, or duress, or illegality of the transaction, 
as renders the obligation of the party a nullity; and 

(c) such misrepresentation as has induced the party to sign the in­
strument with neither knowledge nor reasonable opportunity to obtain 
knowledge of its character or its essential terms; and 
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(d) discharge in insolvency proceedings; and 

( e) any other discharge of which the holder has notice when he takes 
the instrument. 

COMMENT: Prior Uniform Statutory Provision:§§ 15, 16 and 57, Uni:form Nego­
tiable Instruments La\v. 

Changes: Combined and rewordedi new provisions; rule of original § 15 reversed. 

Purposes of Changes and New Matter: l~ The section applies to any person ,vho 
is himself a holder in due colll'se, and equally to any transferee who acquires the 
rights of one (§ 3~201). "Takes" is substituted for "holds" in the original § 57 
because a holder in due course may still be subject to any claims or defenses 
which arise against him after he has taken the instrument. 
2. The language uan claims to it on the part of any person'1 is substituted for 
•~any defect of title of prior parties" in the original § 67 in orde:r to make 
it clear that the holder in due course takes the instrument free not only from any 
elaim of legal title but also from all liens1 equities or claims of any other kind. 
This includes any claim for rescission of a prior negotiation, in accordance with 
the provisions of the section on reacquisition (§ 3-208). 

Z. "AU defensestJ includes nondelivery, conditional delivery or delivery :for a 
special purpose. Under this Article such nondelivery or qualified delivery is a 
defense ( §§ 3-306 and 3-307) and the defendant has the full burden of establishing 
it. Accordingly the "conclusive pre.sumption1

' of the third sentence of the original 
§ 16 is abrogated in favor of a rule of law cutting off the defense. 

The effect of this section, together with the sections dealing with incomplete in­
struments {§ 3-115) and alteration {§ 3~407) is to cut off the defense of non~ 
delivery of an incomplete instrument against a holder in due course, and to 
change the rule of the original § 15. 

4. Paragraph (a) of subsection (2) is new. It follows the decisions under the 
original Act in p-roviding that the defense of infancy may be asserted a~ainst 
a holder in due course, even though its effect is to render the instrument voidable 
but not void. The policy is one o.i protection of the infant against those who take 
advantage of him, even at the expense of occasional loss to an innocent pur­
chaser. No attempt is made to state when infancy is available as a defense· or 
the conditions under which it may be asserted. In some jurisdictions it is held 
that an infant cannot rescind the transaction or set up the defense unless he 
restores the holder to his :former position, whieh in the case of a holder in due 
course is normally impossible. In other states an mfant who has misrepresented 
his age may be estopped to assert his infancy. Such questions are left to the 
local law, as an integral pa.rt of the policy of each state as to the protection o:f 
infants. 

5. Paragraph {b) of subsection (2) is new. It covers mental ineompetence, 
guardianship, ultra v:iNS acts or lack of corporate capacity to do business, any 
remaining incapacity of married women. or any other incapacity apart from 
infancy. Such incapacity is largely statutory. Its existence and effect is left to 
the law of each state. If under the local law the effect is to render the obligation 
of the instrument entirely null and void~ the defense may be asserted against a 
holder in due course. If the eifect is me.rely to render the obligation voidable at 
the election o:f the obligor, the defense is cut off. 

6. Duress is a matter of degree, An instrument signed at the point of a gun is 
void, even in the hands of a holder in due course. One signed under threat to 
prosec11te the son of the maker for theft may be merely voidable, so that the 
defense is cut off. Illegality is most frequently a matter of gaming or usury1 but 
may arise in many other forms under a great variety of statutes. The statutes 
differ greatly in their provisions and the interpretations given them. 'l'hey are 
primarily a matter of local concern and local policy. All such matters are 
therefore left to the local law. If under that law the effect of the duress or the 
illegality is to make the obligation entirely null and void1 the defense may be 
asserted against a holder in due course. Otherwise it is cut off. 

7. Paragraph {e) of subseetiou (2) is new. It follows the great majority of the 
decisions under the original Act in recognizing the defense of "real" or "essential" 
fraud. sometimes called fraud in the essence or fraud in the faetum, as effective 
against a holder in due course.. The common illustration is that of the maker who 
is tricked into signing a note in the belief that it is merely a receipt or some 
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other document. The theory of the defense is that his signature on the instru. 
ment is ineffective because he did not intend to sign such an instrument at all. 
Under this provision the defense extends to an instrument signed with knowledge 
that it is a negotiable instrument, but without knowledge of its essential" terms. 
The test of the defense here stated is that of excusable ignorance of the con. 
tents of the writing signed. The party must not only have been in ignorance 
but must also have had no reasonable opportunity to obtain k-nowledge. In d~ 
termining what is a reasonable opportunity all relevant factol's are to be taken 
into account, including the age and sex of the party1 his int~lligence, education 
and business experience; his ability to read or to understand English, the repre· 
sentations made to him and his reason to rely on them or to have confidence in 
the person making them; the presence or absence of any third pers0n who might 
read or explain the instrument to him, or any other possibility of obtaining in· 
dependent information; and the apparent necessity, or lack of it, for acting 
without delay. 

Unless the misrepresentation meets this test, the defense is cut off by a holder 
in due course. 

8. Paragraph (d) is also new. It is inserted to make it clear that any discharge 
in bankruptcy or other insolvency proceedings, as defined in this Article, is not 
cut off when the instrument is purchased by a holder in due course. 

9. Paragraph (e) of subsection (2) is also new. Under the notice to purchaser 
section of this .4..rticle ( § 3-304), notice of any discharge which leaves other 
parties liable on the instrument does not prevent the purcJ1aser from becoming 
a holder in due course. The obvious case is that of the cancellation of an indorse· 
ment1 which leaves the maker and prior indorsers liable. As to such parties the 
purchaser may be a holder in due course, but he takes the instrument subject 
to the discharge of which he has notice. If he is without such notice, the discharge 
is not effective against him (§ 3-602). 

Cross References: 
Point 1: § 3-201(1). 
Point 2: § 3-208. 
Point 3: §§ 3-115(2), 3-306(c), 3-307(2) and 3-407(3). 
Point 9: §§ 3-304(1) (b) and 3-602. 

Definitional Cross References: 
"Contract". § 1-201. 
"Holder in due course". § 3-302. 
"Insolvency proceedings". § 1-201. 
"Instrument". § 3-102. 
"Notice". § 1-201. 
"Party". § 1-201. 
"Person". § 1-201. 
"Term". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-367, 6-368, 6-409. 

Comment: Under the UCC the rights of the holder in due course are as large, 
and even larger, than under prior law. The holder in due course takes the instru­
ment free of all defenses, except certain listed real defenses. In this respect 
the UCC is consistent v.rith prior Virginia law: Early v. Citizens Bank of Sneed­
ville, 173 Va. 436, 440-41, 3 S.E.2d 167 (1939) (defense of conditional delivery); 
Wheeler v. Wardell, 173 Va. 168, 175-76, 3 S.E.2d 377 (1939) (defense of con­
ditional delivery); City Coal and Ice Co. v. Union Trust Co., 140 Va. 600, 
608, 125 S.E. 697 (1924) (defense of ultra vires); Duncan v. Broadway Nat'! Bank, 
127 Va. 34, 102 S.E. 577 (1920) (defenses of failure of consideration and fraud); 
Hawkes v. Bowles, 119 Va. 108, 89 S.E. 93 (1916) ( defense of fraud); Fleshman 
v. Bibb, 118 Va. 582, 586, 88 S.E. 64 (1916) (defense of fraud); Ratcliffe v. 
Costello, 117 Va. 563, 566-68, 85 S.E. 469 (1915) (defense of fraud); Anderson 
v. Union Bank of Richmond, 117 Va. 1, 5-6 (defense of prior payment); City 
Nat'! Bank v. Hundley, 112 Va. 51, 52, 70 S.E. 494 (1911) (defense of fraud). 
Defenses of incapacity, duress, or illegality, which under other state law renders 
the obligation of a party a nullity, are also available under the UCC, even as 
against a holder in due course. Thus the UCC does not affect Code 1950, § 11-141 which makes gaming contracts void. It appears doubtful that Virginia woula. 
apply this statute so as to bar the rights of a holder in due course. See Citizens 
Nat'l Bank v. 1\fcDannald, 116 Va. 834, 83 S.E. 389 (1914); Krake v. Alexander, 
86 Va. 206, 9 S.E. 991 (1889). 
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In F'ood Products Co. v, Pierce, 154 Va. '74, 152 S.E. 562 (1930), Virginia took 
the view that, if a corporation has a general po-..ver to be a party to a negotiable 
instrument, it will be presumed that an instr.:iment in the hands of a holder in 
due course was executed in the legitimate course of business. Unless specially 
authorized, though, a corporation has no authority to becotn€ an accommodation 
party to negotiable paper, and so a defense of ultra "Vires is available against 
a holder not in due course. See also City Coal and Ice Co. v. Union Trust Co., 14.0 
1la. 600, 608, 125 S.E~ 697 .(1924), for a dictum that where there is an entire 
,v::.nt of power in a corporation to issue negotiable paper, such paper will be void 
in the hands of a bona fide purchaser for value. 

The UCC changes prior law so as to pro'lide that claims or equities of ownership 
are _no longer good against a holder in due course. Thia: changes the result in 
Strother v. Lynchburg T:ru.st and Savings Bank, 155 Va. 826, 156 S.E. 4261 73 
A.L.R. 166 (1931). The lands of an infant were sold under a decree of court, 
the court directing that coupon bonds be taken in _payment and delivered to the 
infant when he reached his- majority. The c..ommissioner appointed to make the 
conveyance procured the iniantts indorsement on the bonds and pledged them 
as collateral to a bank to secure his personal loan. On reaching his majority 
the infant endeavored to disuffirm his indorsement and recover the bonds from 
the bank. The \'"irgi.nia eourt held that the infant's indorsement '\Vas effective 
so as to constitute a negotiation of !;he bonds, but that the transfer could be dis­
affirmed and the infant could recover back the bonds even from the holder in 
dae course. l."'."nder the UCC whether the infant has a defense to an action brought 
by the holder in due eou-rse on his indorsement is a question left to other state 
1aw, but under the DCC the claim to recover the bonds "\\~ould be cut~off by the 
negotiation to a holder in due course. See also VIRGINI.1i ANNOTATIONS to 
ucc 3-207. 

§ 3-306. Rights of One Not Holder in Due Course. Unless he has the 
rights of a holder in due course any person takes the instrument subject to 

(a) all valid claims to it on the part of any person; and 

(b) all defenses of any party which would be available in an action 
on a simple contract; and 

(c) the defenses of want or failure of consideration, nonperformance 
of any condition precedent, non-delivery, or delivery for a special purpose 
(§ 3-408); and 

( d) the defense that he or a person through whom he holds the in­
strument acquired it by theft, or that payment or satisfaction to such 
holder would be inconsistent with the terms of a restrictive indorsement. 
The claim of any thixd person to the instrument is not otherwise available 
as a defense to any party liable thereon unless the third person himself de­
fends the action for such party. 

COMMENT: Prior Uniform Statuto,y Provision: §§ 16, 28, 68 and 59, T:nifonn 
Negotiable Instruments Law. 

Changes: Combined, condensed and reworded. 

Purposes of Changes: The changes are intended to remove the following uncer· 
tainties ariSlllg under the original sections: 

l. Any transferee who acquires the rights of a holder in due course under the 
transfer section of this .Article (§ 3-201) is included within the provisions of the 
preceding § 305. This section covers any person ·who neither qualifies in his own 
right as a holder in due course nor has acquired the rights of one by transfe:r. In 
particular the section applies to a bona fide purchaser with notice that the lnstru• 
ment is overdue~ 

2. "All v-alid claims to it on the part of any person'" includes not only claims 
or legal title, but all liens, equities, or other claims of right against the instru­
ment or its proceeds, It includes claims to rescind n prior negotiation and to re~ 
cover the instrument or its proceeds. 

3. Paragraph (b) restates the first sentence of the original § 58. 
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4. Paragraph (c} condenses the original §§ 16 and 28. Want o:r failure of con~ 
sideration is specifically mentioned, as in the original § 28, in order to make 
it clear th.at either is a defense '-'rhich the defendant has the burden of establishing 
under the following section of this Anicle. The language as to an "ascertained 
or liquidated amount or otherwise" in the original § 28 is omitted because it is 
believed to be superfluous. The third sentence of § 16 is now ooYered by the 
preceding section. The fourth sentence is omitted in favor of the rule stated in 
the foUowing section, which places the full burden oi estabU.sh.ing the defen.se 
of non ... delivery, conditional delivery or delivery for a special purpose upon the 
defendant, and makes any presumption unnecessary. 

5. Paragraph (d) is substituted for the last sentence of the original § 59, a.s a 
more detailed ,and explicit statement of the same policy, which is also found 
in the original § 22, The contract of the obligor is to pay the hold& of the in­
strutnent1 and the claims of other persons against the hold~r a:re generally not 
his concern. H~ is not required to set up such a claim as a defense, since he 
usually w!ll have no satLsfactory evidence of his o,vn. l)Il the issue; and the pro-, 
vision that he may not do so is intended as much for his protection as for that 
of the holder. The claimant who has lost possession oi an instrument so payable 
or indorsed that another may become a holder has lost his rights on the inetru~ 
ment, which by its term.s no longer runs to him. The provision includes all 
claims for rescission of a negotiation, whether based in incapacity. fraud, duress, 
mistake, illegality, breach of trust o:r duty or any other reason. It includes claims 
based on conditional delivery or delivery for a special purpose. It includes claims 
of legal title, lien, constructive trust or other equity against the instrument 
or its proceeds. The exception made in the case of theft is based on a:-he policy 
which refuses to aid a proved thief to :recover, and refuses to aid him indirectly 
by permitting his tmnsferee t-0 recover unless the transferee is a holder in due 
course. The ex<;e:ption concerning restrictive indorsements is intended to achieve 
consistency with § 3-603 and related sections. 

Nothing in this section is intended t-0 prevent the claimant from intervening in 
the holder's aetion against the obligor or defending the action for the latter, 
and asserting hls claim in the course of such intervention o:r defense. Nothing 
here stated is intended to prevent any interpleader, deposit in court or other 
available procedure under which the defendant may bring the claitnant into court 
or be discharged without himself litigating the elaim as a. defense. Compare 
§ 3-803 on vouching in other parties alleged to be liable. 

Cross ~ferencea: 
§ 3-302. 
Point 1: §§ 3-201(1) and 3-306. 
Point 2: § 3-207. 
Point 3: § 3-307(2). 
Point 4: §§ 3-305 and 3-307(2). 
Point 5: § 3-803. 

Definitional Cross References: 
1

' Action". § 1 .. 201. 
HContraetu. § 1-201. 
"Delivery". § 1-201.. 
~

1Holder in Jue course'1• § 3-302. 
Hinstrument". § 3-102. 
"Party'. § 1·201. 
"Person". § 1-201~ 
"Rights". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-368, 6-380, 6-410, 6-411. 

Comment: The U CC continues prior law under which a holder not in due 
course takes subject to the obliger's -defenses: Whaley B~ v. Stevens, 169 Va.. 
388, 166 S.E. 645 (1932) (fraud); Baaeh v. Bank of Pocahontas. 157 Va. 2'74, 
283, 160 S.E. 68 (1931) (failure of consideration); Stevens v. Clintwood Drug 
Co., 156 Va. 353, 154 S.E. 515 (1930) (fraud); Atkiru,on v. Neblett and Hatch, 
144 Va. 220, 230, 132 S.E. 326 (1926) (fraud); Irby v. Harvey, 143 Va. 51, 129 
S.E, 220 (1925) (fraud); Wallinger v. Kelly, 136 Va. 547, 117 S.E. 850 (1923) 
(:failure of consideration); Duncan v. Carson, 127 Va.. 306, 103 s.E. 665, 105 .S.E. 
62 {1920) (fraud in the procurement): Andxews & Stone v. Fide!lty Loan & Trust 
Co., 103 Va. 196, 48 S.E. 884 (1904) (failure of consideration); Embrey v. 
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Jemison, 131 U.S. 336 (1889) (wagering transaetion); Woodson v. Barrett, 12 
Va. (2 Hen. & M.) 80 (1808) (wagering transaction). 

The UCC does not affect the Virginia holding in Stegal v. 1,"nion Bank and Federal 
!:rust Co., 163 Va. 417, 434·61, 176 S.E. 438 (1934), that a right of set-of? iB 
not a claim or defense. 
The UCC expre.ssly provides that nonperformance of conditions as a defense 
refers only to conditions precedent and not to conditions subsequent. Th.is is in 
accord with Virginia law, under which oral evidence of a eonditron subsequent is 
inadmissible as being in violation of the pa.rol evidence rule. Virginia cases 
alloW'Jlg the admission of oral evidence to ahow a condition precedent include: 
Nottingham v. 1:"a.rmexs & Merchants Trust Bank, 170 Va. 291 1 299, 196 S.E. 
634 (1938); 11eadows v. McClaugherty, 167 Va. 41, 44-46, 187 S.E. 475 (1936); 
Robertson v. Virginia Nat, Bank, 135 Va. 166, 115 S.E. 536 (1923); l!a.Wlle 
v. First Nat'! Bank, 113 Va. 588, 590·92, 75 S.E. 127 (1912). Virginia oases 
denying the admission of oral evidence to show a condition subsequent include: 
Godwin v. Kerns, 178 Va. 447, 17 S.E.2d 410 (1941); Cox v. Parsons, 165 Va. 
575, 183 S.E. 440 (1936); Barrett v. Vaughan & Co., 163 Va. 811, 818, 178 S.E. 
64 (1935); Clark v. Miller, 148 Va. 83, 88-96, 138 S.E. 556 (1927}; Conway v. 
American Nat'! Bank, 146 Va. 357, 361-63, 131 S.E. 803 (1926); Crafts v. Broad­
way Nat'! Bank, 142 Va. 702, 128 S.E. 364 (1925); Continental Trust Co. v. Witt, 
139 Va. 458, 466-69, 124 S.E. 265 (1924). The difficulty of drawing a line between 
a condition precedent and a condition subsequent is illustrated hy Harris v. 
Sanford, 148 Va. 181, 138 S.E. 466, 64 A.L.R. 699 (1927), in which a postdared 
cheek was givE>.n in payment for a lot, but not to be effective if the drawer notified 
the payee that he would not buy the lot. This was held to be a condition precedent,, 
and so oral evidence to show the agreement was admitted into evidence to establish 
a defense. 

§ 3-307. Burden of Establishing Signatures, Defenses and Due Course. 
(1) Unless specifically denied in the pleadings each signature on an instru­
ment is admitted. When the effectiveness of a signature is put in issue 

(a) the burden of establishing it is on the party claiming under the 
signature; but 

(b) the signature is presumed to be genuine or authorized except 
where the action is to enforce the obligation of a purported signer who has 
died or become incompetent before proof is required. 

(2) When signatures are admitted or established, production of the 
instrument entitles a holder to recover on it unless the defendant estab­
lishes a defense. 

( 3) After it is shown that a defense exists a person claiming the 
rights of a holder in due course has the burden of establishing that he or 
some person under whom he claims is in all respects a holder in due course. 

COMMENT: Prior Uniform Statutory Provision: § 59, Uniform Negotiable .[n.. 
struments Law, 

Changes: Reworded; new provisions. 

Purposes of Changes and New Matter: 1. Subsection (1) is new, although similar 
provisions are found in a number of states. The ~ose of the requirement of 
a sveeific denial in the plea.dings is to give the plamtiff notie9 that he must meet 
a claim of forgery or laek of authority as to the particular signature, and to afford 
him an opportunity to investigate and obtain evidence. Where locs.l rules of plead~ 
ing permit, the denial may be on information and belief, or it may be a denial 
of knowledge or information sufficient to form a belief. It need not be under 
oath unless the local statutes or roles require verlfu:ation. In the absence of 
such specific denial the signature stands admitted, and is not' in issue. Nothing 
in this seetion is intended, however~ to prevent amendment of the pleading in a 
proper case. 

The question of the burden of establishing the signature arises only when it 
has been put in issue by specific denial. "Burden of establishlng'1 is defined in 
the definitions section of this Act (§ 1-201). The burden is on the party claiming 
under the signature, but he is aided by the presumption that it is genuine o.t 
authorized stated in paragraph (b). "Presumption" is also defined in this Act 

261 



(§ 1-201). It means that until some evidence is introduced which would sup1cort 
a finding that the signature is :forged or unauthorized the plaintiff is not required 
to prove that it is authentic. The presumption rests upon the fact that .in ordinary 
experience forged or una""Jthorized signatures are very uncommon, and normally 
any evidence is within the control of t..iie defendant or more accessible to him. 
He is therefore required :O make some sufficient showing of the grounds for his 
denial b~fore the plaintiff is put to his proo:f. His eYidence need not be sufficient 
to require a directed verdict in his favor, but it must be enough to support his 
denial by permitting a finding in his favor. 1jntil he introduces such evidence 
the presumption requires a finding for the plaintiff. Once such evidence is intro~ 
duced the burden of establishing the signature by a preponderauce of the total 
evidence is on the plaintiff. 

Under paragraph (b} this presumption does not arise where the action is to 
enforce the obligation of a purported signer who·has died or become incompetent 
before the evidence is required, and so is disabled frorn obtaining or introducing 
it. "Actionn of course includes a claim asserted against the estate of a deceased 
or an incompetent. 

2. Subsection (2) is substituted for the first clause of the original § 59. Once 
signatures are proved or admitted, a holder makes out his case by mere production 
of the instrument, and is entitled to recover in the absence of any further evi~ 
dence. The defenda..,t has the burden of est..-;.blishlng any and all detenses, not 
only in the first instance but by a preponderance of the total evid-enee. The 
provision applies only to a holder, as defined in this Act (§ 1~201). ~.\DY other 
per.son in possession of an instrument must prove his right to it and account for 
the absence of any necessary indorsement. If he establishes a transfer which 
gives him the rights of a holder ( § 3-201), t.t:lis provision becomes applicable, 
and he is then entitled to recover unless the defendant establishes a defense. 

3. Subsection (3) rephrases the last clause of the first sentenee of the original 
§ 59. Until it is shown that a defense e..'"!ists the issu~ as to whether the holder 
is a holder in dtle course does not arise. In the absence of a defense any holder 
is entitled to :recover and the.re is no occasion to say that he is deemed prims. 
facie to be a holder in due course. When it is shown that a defen.se exists the 
plaintiff may, ii he so elects, seek to cut off the defense by establishing that he 
is himself a holder in due course, or that he has acquired the rights of a. prior 
holder in due eourse {§ 3-201). On this issue he has the full burden of proof 
by a preponderance of the total evidence. "In all respects" means that he must 
sustain thia burden by affirmative proot that the instrument was taken for valuet 
that it was taken in good faith, and that it was taken without notice (§ 3~302). 

~othing in thls section is intended to say that the plainiff must necessa:rily 
prove that he is a holder in due course. Re may e]eet to Introduce no further 
evidence, in which case a verdict may be directed for the plaintiff or the defendant. 
or the issue of the defense may be left to the jmy; according to the weight and 
sufficiency of the defendant's evidence. He may elect to rebut the defense itself 
by proof to the contrary, in which case again a verdict may be directed for either 
party o.r the issue may be for the juryw Thls subsection means only that if the 
plaintiff claims the right.a of a holder in due cou:rse aga:inst the defense ha 
has the burden of proof upon that iMUe. 

Cross References: 

§§ 3-305, 3-306, 3-401, 3-403 and 3-404. 
Point 1: § 1-201. 
Point 2: §§ 1-201 and 3-201(1). 
Point 3: §§ 3-201(1) and 3-302. 

Definitional Cross References: 
"Action". § 1-201. 
"Burden of establishing". § 1-201. 
"Defendant». § 1-201. 
"Genuinen. § 1-201. 
"Holder''. § 1-201. 
"Holder in due course". § 3-302. 
'
4Instrument". § 3-102. 
''Party11

• § 1-201. 
"Person". § 1-201. 
"Presu1ned". § 1-201, 
''Rights". § 1-201. 
'
4Signatuxe11

• ij 3-401. 
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VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-411, 6-376 (NIL 24), 8-114. 
Comment: The provisions of this section are to some extent covered by Code 
19501 § 8~114, under which handwriting is admitted unless "denied by an affidavit 
accompanying the plea putting it in issue." The UCC requires the ueffectiveness" 
of a signature, rather than handwriting, to be put in issue and the UCC does not 
require verification. 
Hillman v. Cornett, 137 Va. 200, 119 S.E. 74 (1923), held that once the signature 
was put in issuer the burden of proving the signature is on the plaintiff and 
.. in the absence of any evidence of the genuineness of the signature . . . judg­
ment should have been given fo:r the defendant.'1 137 \ra. at 203. This rule would 
be changed under the UCC, which aids the party claiming under the signature 
\Vith a p.resumption. UCC 1-201{31) deiines a presumption as meaning that the 
trier of fact must find the existence of the fact presumed unless and until evidenee 
is introduced which would sup:port a finding of its nonexistence. So, under the 
UCC, the party denying a signature must make a sufficient showing in support 
of such a denial, so that a finding in his favor ea.n be supported, before the plain­
tiff is required to produce any evidence. Until the party denying the signature 
introduces sucli sufficient evidence, the presumption requires a finding for the 
party relying on the effectiveness of the signature. The exception in the TJCC 
:regarding the signature of a dead person or an incon1petent, in which case upon 
a denial there is no presumption that the signature is genuine, states what has 
been the general rule in Virginia regarding any signature that has been denied. 

The UCC follows prior law under which the production of a negotiable instru­
ment, the necessary signatures being admitted or established, entitles the holder 
to recover unless the defendant establishes a defense. Cox v. Parsons, 165 Va. 
575, 183 S.E. 440 (1936); Holdsworth v. Anderson Drag Co., 118 Va. 359, 87 S.E. 
565 (1916). 

The defendant has the burden of introducing evidence of a defense and Of estab~ 
lishing it by a preponderance of the evidence. See Catron v. Bostic, 123 Va. 
355, 372, 96 S.E. 845 (1918). In light of tltls pro,~sion requiring the defendant 
to establish every defense, the NIL provision under ,vhich every negotiable in~ 
strument :is deemed prima facie to have been issued for a valuable eonsideration 
has been eliminated. Wheeler v. Wardell, 173 Va. 168, 3 S.E.2d 377 (1939). The 
Virginia holdings to the effect that want or failure of consideration is a defense 
remain unchanged. Turner v. F.ixst ~at'l Bank; 166 Va. 5201 186 S.E. 19 (1936); 
Brenard Manufacturing Co. v. Brown, 120 Va. 757, 92 S.E. 850 (1917); Murphy's 
Hotel Co. v. Herndon's Adm'r, 120 Va. 505, 518, 91 S.E. 634 (1917); Ford v. 
Engleman, 118 Va. 89, 86 S.E. 852 (1915); Hawse v. First Nat'! Bank, 113 Va. 
588, 690, 75 S.E. 127 (1912); Reid's Adm'r v. Windsor, 111 Va. 825, 831, 69 S.E. 
1101 (1911). 

A.s under the NIL and Virginia decisions the burden of establishing want or 
failure of consideration is on the defendant. Trevillian v. Bullock, 185 Va. 958, 
960-61, 40 S.E.2d 920 (1947); Bernard Smith Co. v. Bernard, 124 Va. 518, 98 S.E. 
677 (1919). In Good v. Dyer, 137 Va. 114, 126-~. 130-32, 138-39, 119 S.E. 277 
(1923), the trial court appears to have given inconrustent instructions on the 
burden of proof where the defense is want o-f eonsideration. In the case a verdict 
for the plaintiff was affirmed on appeal, but it is not cleal' from the opinion 
which parly beal's the risk of nonpersuasion -when the defense is want or failure 
of consideration. 

Where the holder produces the instrument1 payment is an affirmative defense, 
with the burden of proving the defense on the party who alleges it. American 
Security and Trust Co. v, John L. Juliano, Inc., 208 Va. 827, 883, 127 S.E.2d 348 
(1962); Snidow v. Woods, 198 Va. 692, 695-96, 96 S.E.2d 157 (1957). In Schmitt 
v. Redd, 151 Va. 33, 338-44, 143 S.E. 884 (1928), where the instrument was in the 
hands of the payee. the court said there was a presumption of nonpayment, but 
on the facts found the presuniption to have been rebutted. 

The tJCC accords with the NIL and Virginia decisions in providing that after 
a defense is shown to exist, the party claiming the rights of a holder in due 
course has the burden of establishing that he, or a person under _whom he claims, 
is a holder in due eourse. ~foore v. Potomae Savings Bank, 160 Va. 597, 602, 169 
S.E. 922 (1933); ]\[ann v, Osborne, 153 Va. 190, 149 S.E. 537 (1929); Cooper­
smith v. :Mahoney, 150 Va. 685, 691-96, 143 S.E. 313 (1928); Atkinson v. Neblett 
and Hatch, 144 Va. 220, 227-32, 132 S.E. 326 (1926); Elkhart State Bank v. Bristol 
Broom Co., 143 Va. 1, 9-10, 129 S.E. 371 (1925); Continental Trust Co. v. Witt. 
139 Va. 458, 124 S.E. 265 (1924); Duncan v. Carson, 127 Va. 306, 320-22, 103 
S.E. 665. 105 S.E. 62 (1920); Piedmont Bank v. Hatcher, 94 Va. 229, 26 S.E. 
505 (1897). 
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PART 4 

LIABILITY OF PARTIES 

§ 3-401. Signature. (1} No person is liable on an instrument unless 
his signature appears thereon. 

(2) A signature is made by use of any name. induding any trade or 
assumed name, upon an instrument, or by any word or mark used in lieu 
of a written signature. 

CO~[}fE~i': Prior Uniform Statutory Provision: § 18, Uniform Negotiable In· 
struments Law. 

Changes: Reworded. 

Purposes of Changes: To make it clear that: 

1. No one is liable on an instrument unless and until he has signed it. The chief 
application of the rule has been in eases holding that a principal whose :iame 
does not appear on an iruitrc2ment signed by his agent is not liable on the instTU­
men-: even though the payee knew wben it was issued that it wa.5 .intended to be 
the obligation of one who did not sign. The exceptions made as to collateral and 
virtual acceptance by the original §§ 134 and 135 are now abrogated by the 
de-finition of an acceptance and the :rules governing its operation. ~'ill allonge is 
:part of the instrument to v,hich it is affixed. § 3-202(2). 

Nothing in this section is intended to prevent any liability arising a.part f:rom the 
instrument itsei:f. The party who does not .sign may still he liable on +.Ji.e original 
obligation for which the instrument was given, or for breach of any agreement 
to sign, or in tort for misrepresentation, or even on an oral guaranty of payment 
where the statute of frauds is satisfied. Re may of course be liable under any 
separate writing. The provision is not intended to prevent an estoppel to deny 
that the party has signed, as where the instrument is :purchased in good faith 
reliance upon his assurance that a forged signature is genuine. 

2. A signature may be handwritten, typed, printed or made in any other manner, 
It need not be s~bscribed. and may appear in the body of the instrument, as in 
the case of "I, John Doe, promise to pay-" >;\'1thout any other .signature. It 
may be made by mark, or even hy thumbprint. It may be made in any name~ m .. 
eluding any trade name or assumed name~ howev13r false -and fictitious, which is 
adopted for tfle purpose. Parol evidence is admissible to identify the signer, 
::i.nd when he is identified the signature is effective. 

This section is not intended to affect any local statute or rule of law requiring 
a signature by mark to be \Vitnessed, or any signature to be otherwise a.uthenti .. 
ca.ted, or requiring any :form of proof. It is to be read together with the provision 
under which a person paying or giving value for the instrument may require in­
dorsement in both the right name and the wrong one; and with the provision that 
the absence of an indol"S';ment in the right name may make an mstrument so 
irregular as to cn.U its. ownership into question and put a purchaser upon notice 
which -...'111 prevent his taking as a holder in due course. 

Cross :References: 

§§ 3-202(2), 3-402 througl1 3-406. 
Point 1: § 3-410. 
Point 2: § 3-203. 

Definitional Cross References: 
uPerson". § 1-201. 
"Instrumentu. § -B-102. 
"Signed01

• § 1~201. 
1'Written". § 1~201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, :§ 6-370. 

Comment: The LCC continu.?s tlte rule of the common law and the NIL. Haw­
thorne v, Austin Organ Co .. 71 F.2d 945, 951-52 (4th Cir. 1934). This section 
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does not aifecl .any liability arising apart f:rom the instrument itself, as by an 
oral guaranty o:r payment, the sta:cute of frauds being satisfied. Parksley Nat'l 
Bank v. Chandler's Adm'rs. 170 Va. 394, 398-404, 196 S.E. 676 (1938). 

§ 3-402. Signature in Ambiguous Capacity. Unless the instrument 
clearly indicates that a signature is made in some other capacity it is an 
indorsement. 

COMMENT: Prior Uniform Statutory Provision:§§ 17(6) and 63, Uniform Nego­
tiable Instruments La\Y, 

Changes! Combined and reworded. 

Purposes of Oiauges: The re"ised language is intended to say that any ambiguity 
as to the capacity in which a signature is made must be resolved by a rule o! 
law that it is an indorsement. Parol evidence is not admissible to show any other 
capacity, except for the purpose of :reformation of the instrument as it may be 
perrnitted under the rules ot the particular jurisdiction. The question is to be 
determined from the fuce of the instrument alone, and unless the .instrument 
itself ntakes it clear that he has signed in some other capacity the signer mnst 
be treated as an indorser. 

The indication that the signature is made in another capacity must be clear with­
out refe::-ence to anything but the instrument. It may be found in the language. 
used. Thus if John Doe signs after ~'I. John Doe, promise to pay/' he is clearly 
a maker: and "John Doe, witness" is not Hable at all. The ca.paeity may be 
found in any cleur1y evidenced purpose of the signature, as where a drawee 
signing in an unusual place on the paper has no visible reason to sign at all 
unless he is an acceptor. It may be found in usage or custom. Thus by long estab­
lished practice judicially noticed or otherwise established a signature in the 
lower right hand corner of an instrument indicates an intent to sign as the maker 
of a note or the drawer of a draft. Any similar clear indication of an intent to 
sign in some other capacity may be enough to remove the signature from the 
application of this section. 

Cross References: 
§ 3-401. 

Definitional Cross References: 

"Instrument". § 3-102. 
''Signature". § 8~401. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-369(6), 6-415. 

Comment: The UCC is in accord with the holding in Colona v. Parksley Nat'l 
Bank, 120 Va. 812, 819-21. 92 S.E. 979 (191'1), that an anomalous signature is 
an indorsement, and with Colley v. Summers Parrott Hardware Co., 119 Va. 
439, 442, 898.E. 906 (1916)1 that a person who signs his name on the back of an 
instrument is to be deemea. an indorser. 

Colona v. Parksley Nat'! Bank, 120 Va. 812, 92 S.E. 979 (1917), held that cer­
tain signatures on the face Of a note were made in the capacity of indorsers 
and not as makers. This result might have been reached on the basis oi an 
examination of the instrument itself. However, tbe court appears also to have 
admitted parol evidence to sho,v the intention of the parties. Ae~ording to the 
UCC comment. parol evidence is not admissible to show that a person signed 
in any capacity other than as an indorser. Literally, this permits the admission 
of paro1 evidence' to show tha.t a person did sign as an indorser, the situation 
in the Colona case. Although susceptible of this construction, the basis objective 
of the UCC appears to be to make parol evidence inadmissible in either situa­
tion and to determine from the instrument itself the capacity in which a person 
has signed. Even if the UCC changes this aspect of the Colona case, the change 
seems to be of little significance. 

§ 3-403. Signature by Authorized Representathre. (1) A signature 
may be made by an agent or other representative, and his authority to 
make it may be established as in other cases of representation. No par­
ticular form of appointment is necessary to establish such authority. 
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(2) An authorized representative who signs his own name to an 
instrument 

(a) is personally obligated if the instrument neither names the per­
son represented nor shows that the representative signed in a representa­
tive capacity; 

(b) except as otherwise established between the immediate parties, 
is personally obligated if the instrument names the person represented but 
does not show that the representative signed in a representative capacity, 
or if the instrument does not name the person represented but does show 
that the representative signed in a representative capacity. 

(3) Except as otherwise established the name of an organization pre­
ceded or followed by the name and office of an authorized individual is a 
signature made in a representative capacity. 

CO~ll\1ENT: Prior Uniform Statutory Provision: §§ 19, 20 and 21, Uniform 
Negotiable Instruments Law. 

Changes: Combined and reworded; original § 21 omitted. 
Purposes of Changes: 1. The definition of "reµresentative" in this Act (§ 1-201) 
includes an officer of a corporation or association, a trustee, an executor or ad­
ministrator of an estate, or any person empowered to act for another. It is not 
intended to mean that a trust or an estate is necessarily a legal entity with the 
capacity to issue negotiable instruments, but merely that if it can issue them 
they may be signed by the representative. 

The power to sign for another may be an express authority, or it may be implied 
in law or in fact, or it may rest merely upon apparent authority. It may be 
established as in other cases of representation, and when relevant parol evidence 
is admissible to prove or to deny it. 

2. Subsection (2) applies only to the signature of a representative whose au­
thority to sign for another is established. If he is not authorized his signature 
has the effect of an unauthorized signature (§ 3-404). Even though he is au­
thorized the principal is not liable on the instrument, under the provisions 
( § 3-401) relating to signatures, unless the instrument names him and clearly 
sho,vs that the signature is made on his behalf. 

3. A .. ssuming that Peter Pringle is a principal and Arthur Adams is his agent, 
an instrument might, for example, bear the follov.r:ing signatures affi..xed by the 
agent-

(a) "Peter Pringle", or 
(b) "Arthur Adams", or 
(c) "Peter Pringle by Arthur Adams, Agent", or 
(d) "Arthur Adams, .-'\.gent", or 
( e) "Peter Pringle 

Arthur Adams'\ or 
(f) "Peter Pringle Corporation 

Arthur Adams". 

A signature in form (a) does not bind Adams if authorized (§§ 3-401 and 3-404). 
A signature as in (b) personally obligates the agent and parol evidence is in­
admissible under subsection (2) {a) to disestablish his obligation. 

The unambiguous way to make the representation clear is to sign as in (c). Any 
other definite indication is sufficient, as where the instrument reads 11Peter Pringle 
promises to pay" and it is signed "Arthur Adams, Agent." Adams is not bound 
if he is authorized (§ 3-404). 

Subsection 2(b) adopts the New York (minority) rule of Megowan v. Peterson, 
173 N.Y. 1 (1902), in such a case as (d); and adopts the majority rule in such a 
case as { e). In both cases the section admits parol evidence in litigation between 
the immediate parties to pro'\'e signature by the agent in his reoresentative 
capacity. Case (f) is subject to the same rule. · 

4. The original § 21, covering signatures by "proe1..1ration," is omitted. It was 
based. on English practice under which the words "per procuration" added to 
any .signature are understood to mean that the signer is acting under a power 
of attorney which the holder is free to examine. TI.1€ holder is thus put on notice 
of the limited authority, and there can be no apparent authority extending beyond 
the po,ver of attorney. This meaning of ''per procuration" is almost unknown 
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in the Cnited States, and the words are understood by the ordinary banker or 
attorney to be merely the equivalent o:t "by." The o:mission is not intended 
to suggest that a signature "by procuration" can no longer have the effect 
which it had under the original § 21, in any case where a party chooses to use 
the expression. 

Cross References~ 

Point 1: § 1-201. 
Point 2: §§ 3-401(1), 3-404 and 3-405. 

Definitional Cross References; 
"Instrument''. § 3-102, 
'
1Person". § 2~201. 

"Representative". § 1-201. 
"Signature". § 3-401. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-371, 6-372, 6-373. 

Contment: Subsection 3-403(1) is in a;:::cord w:itll Sutherland v. Receiver for 
Dick,mson County Bank, 163 Va. 049, 951-54, 178 S.E. 12 (1935), that a signature 
may be made by an authorized -representative. and such authority is to be estab­
lished as in other cases. 

Subsection 3-403(2) by necessary impliciition accords with Ha,vthorne v. Austin 
Organ Co,, 71 F.2d 945, 946-47 (4th Cir. 1.934), in holding that an authorized 
representative who signs in a representative capacity is not liabI1:3 on the instru­
ment. 'l'he lTCC is in accord with Baach v. Bank of Pocahontas. 157 Va. 274, 
281~83, 160 S.E. 68 {1931), in which an indorser was permitted to .show as between 
the immediate parties that he had signed in a representative capacity and noi 
personally, the instrument showing the name of the person represented. 

The application of the UCC to Coal River Collieries v. Eureka Coal and Wood 
Co., 144 Va. 263, 132 S.E. 337 (1926), is not clear. The payee by letter sought 
payment of a- past due account and by mail received from the debtor a note made 
payable to the order of the payee and signed! 

:'Eureka Coal and Wood Co., Inc., 
J. Liebman, Treasurer, N. Orleans"'. 

When the note was not paid and suit was brought by the payee, N. Orleans 
sought to introduce parol evidence to show that he was president of the Eureka 
Company, and the parties did not intend that he should be bound personally. The 
court held that such evidence was inadmissible under Code 1950_, § 6-372 (NIL 20), 
and common law rules :relating to parol evidence. Since the instrument showed 
''the person represented/' if this transaction is found to be "between the imme­
diate parties/' under the UCC Orleans would be permitted to introduce pa.rol 
evidence to show that he signed in a representative capacity. However, since the 
payee gave value, by taking the note for an antecedent de.ht s.nd extending the 
time for payment, the payee might qualify as a holder in due course under u-cc 
3-302(2), in which case pa:rol evidence would be inadmissible to show that Orleans 
signed in a representative capacity, To succeed in this1 though, the holder must 
eany the burden, imposed by UCC 3-307, of establishing due eourse holding, 
which would be impossible if it is found that the form of the signature gave. the 
payee sufficient notice that Orleans was signing in a representative capacity~ 

§ 3-404. Unauthorized Signature..'!. (1) Any unauthorized signature 
is wholly inoperative as that of the person whose name is signed unless 
he ratifies it or is precluded from denying it; but it operates as the signa­
ture of the unauthorized signer in favor of any person who in good faith 
pays the instrument or takes it for value. 

(2) Any unauthorized signature may be ratified for all purposes of 
this Article. Such ratification does not of itself affect any rights of the 
person ratifying against the actual signer. 

CO)lltENT: Prior TJniform Statutory Provision: § 28, Cnifortn Negotiable In­
struments Law. 

Changesi; Reworded; new pro .. isions. 
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Purpose of Changes and New !latter: The changes al"€ intended to rBmove uncer-. 
tainties arising under the original .section; 

1. "Unauthorized signature" is a defined term (§ 1-201). It includes both a 
forgery and a signature made by an agent exceeding his actual or al)parent 
authority. 

2. The final clause o:f subsection (1) is new. It states the generally accepted rule 
that the unauthorized signature, while it is wholly inoperative as that of the 
person whose name is signed, is effective to impose liability upon the actual 
signer or to transfer any rights that he may have in the instrument. His liability 
is not in damages for breach of a warranty of his authority, but is full liability 
on the instrument in the capacity in vthich he has signed. It is, however, limited 
to parties 1\fllo take or pay the instrument in good faith; and one who knows 
that the signature is unauthorized cannot recoVel' from the signer on the in~ 
strument. 

3. Subsection (2) is new. It settles t.t:le conflict which has existed in the de­
cisions as ~o whether a forgery may be ratified. A forged signature may at least 
be adopted; and the word uratitiedn is u;;,ed in order t,o make it dear that the 
adoption is ~troactive, and that it may he found from conduct as well as from 
express statements. Thus it may be found from the retention of benefits received 
in the transaction with knowledge of the unauthorized signature; and although 
the forger is not an agent, the ratification is governed by the same rules and prln~ 
eiples as if he were. 

Thls provision makes ratification effective only for the purposes of this A .. rti.cle. 
The unauthorized signature becomes valid so ia?" as ita effect as a signature is 
concerned. The ratification relieves the actual signer from liability on the signa­
ture. It does not of itself relieve him from liability to the person ,vhose name 
is signed. It does not in any way affect the criminal lav.w. No policy of the criminal 
law reQuires chat the person whose name in forged shall not assume liability to 
others on the instrument; hut he cannot affect the rights of the state. While the 
ratification may he taken into account with other relevant facts in determining 
punishment, it does not relieve the signer of criminal liability. 

4. The words 11or is precluded froru denying it" are :retained in subsection (1) to 
recognize the possibility of an estoppel against the person whose name is signed, 
as ""~here he expressly or tacitly represents to an innocent purchaser that the 
signatu.re is genuine; and to recognize the negligence which precludes a denial 
of the signature. 

Cross References: 
§§ 3-307, 3-401, 3-403 and 3-405. 
Point 1: § 1-201. 
Point 4: § 3-406. 

Definitional Cross References: 
"G-Ood faith". § 1-201. 
"Instrument". § 3-102. 
0 Person". § 1~201. 
41Rights". § 1~201. 
"Signature". § 3-401. 
"Signed". § 1~201. 
uunauthorized signature". § 1 ... 201. 
"Value". § 3·303. 

VIRGINIA AN:'.'iOTATIONS 

Prior Statutes: Code 1950, § 6-375. 

Comment: The UCC continues prior law under which an unauthorized sips.¥ 
ture is wholly inoperative as to the person whose name is signed, unless he 
ratifies it or :is precluded from denying the signat-.ire. Commercial & Sav. Bank 
"· Maher, 202 Va. 286, 117 S.E.2d. 120 (1960); Central Nat'! Bank v. First and 
Merehants Nat'! Bank, 171 Va. 289. 303-04, 198 S.E. 883 (1938); Hillroa.n v. 
Cornett, 137 Va. 200, 203-04, 119 S.E. 74 (1923); Pettyjohn v. Nat'! Exchange 
Bank, 101 Va. lll, 121-25, 43 S.E. 203 {1903) (silence must amount to had faith 
in order to preclude the verson whose name has been forged from denying bis 
signature). A result cons1stent with the UCO was reached :in Shepherd v. Mort­
gage Security Corp., 139 \'a~ 2'741 2'76-78, 123 S.E. 553 (1924), in whic-h the de­
fendant, whose signature 'fNas f-0rged as a maker. !:iut was genuine as an indorser, 
vc11.S held to be Hable on the indorsement to a holder in due eoursr~. In Fitchette 
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v. Cape Charles Bank, 146 Va. 715, 132 S.E. 688, 133 S.E. 492 (1926), the Supreme 
Court of Appeals affirmed the action of the chancellor in holding a signature 
to be genuine, after setting aside a contrary jury verdict on an issue out of 
chancery. 
The UCC expressly adopts the rule that a forgery may be ratified, but this does 
not affect a forger's liability under the criminal law. The Supreme Court of 
Appeals classified the indorsement, "Deposit to credit of Stella Maher," in Com­
mercial Sav. Bank v. Maher, 202 Va. 286, 117 S.E.2d 120 (1960), as one made 
without authority rather than a forgery. On the facts of the case it did not make 
any difference whether this was an unauthorized signature or a forgery, since 
it \Vas inoperative as Stella Maher's indorsen1ent in either case. The distinction 
\vould Iiave been of significance if the evidence had shown that Stella Maher 
ratified the indorsement, for then, if a forgery, the question would have been 
presented as to whether a forgery may be ratified. A dictum in Pulaski Nat'l 
Bank v. Harrell, 203 Va. 227, 234, 123 S.E.2d 382 (1962), indicates that Virginia 
,vould recognize that a forgery may be ratified. For further discussion of the 
Maher case see VIRGINIA ANNOTATIONS to UCC 4-207. 

§ 3-405. Impostors; Signature in Name of Payee. (1) An indorse­
ment by any person in the name of a named payee is effective if 

(a) an impostor by use of the mails or otherwise has induced the 
maker or drawer to issue the instrument to him or his confederate in the 
name of the payee; or 

(b) a person signing as or on behalf of a maker or drawer intends the 
payee to have no interest in the instrument; or 

(c) an agent or employee of the maker or drawer has supplied him 
with the name of the payee intending the latter to have no such interest. 

(2) Nothing in this section shall affect the criminal or civil liability 
of the person so indorsing. 

COl\fl\.IENT: Prior Uniform Statutory Provision: § 9(3), Uniform Negotiable 
Instruments Law. 

Changes: Reworded; ne,v provisions. 

Purposes of Changes and New ~latter: 1. This section enlarges the original 
subsection to include additional situations ,vhich it has not been held to cover. 
The words 1':fictitious or nonexisting person" have been eliminated as misleading, 
since the existence or nonexistence of the named payee is not decisive and is im­
portant only as it may bear on the intent that he shall have no interest in the 
instrument. The instrument is not made payable to bearer and indorsements are 
still necessary to negotiation. The section however recognizes as effective in­
dorsement of the types of pa-per covered no matter by whom made. This solution 
is thought preferable to maL:::ing such instruments bearer paper; on the face of 
things they are payable to order and a subsequent taker should require what pur­
ports to be a regular chain of indorsementa:. On the other hand it is thought to 
be unduly restrictive to require that the actual indorsement be made by the 
impostor or other fraudulent actor. In most cases the person whose fraud pro­
cured the instrument to he issued will himself indorse; when some other third 
person indorses it ·will most probably be a case of theft or a second independent 
fraud superimposed upon the original fraud. In neither case does there seem to 
be sufficient reason to reverse the rule of the section. To recapitulate: the instru­
ment does not become bearer pa-per, a purportedly regular chain in indorsements 
is required, but any person-first thief, second .impostor or third murderer--can 
effectively indorse in the name of the payee. 
2. Subsection (1) (a) is new. It rejects decisions which distinguish between 
face-to-face imposture and imposture by mail and hold that where the parties 
deal by mail the dominant intent of the drawer is to deal with the name rather 
than with the person so that the resulting instrument may be negotiated only by 
indorsement of the payee whose name has been taken in vain. The result of the 
distinction has been under some prior law, to throw the loss in the mail impos· 
ture forward to a subsequent holder or to the drawee. Since the maker or drawer 
believes the two to be one and the same, the two intentions cannot be separated, 
and the "dominant intent't is a :fiction. The position here taken is that the loss, 
regardless of the type of fraud which the particular impostor has committed, 
should fall upon the maker or drawer. 
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"Impostor'' refers to impersonation, and does not extend to a false representa­
tion that the party is the authorized agent of the payee. The maker or drawer 
who takes the precaution of making the instrument payable to the principal is 
entitled to have his indorsement. 

3. Subsection (1) (b) restates the substance of. the o.~gi.nal subsection 9(3). 
The test stated is not whether the named payee 1s "fict1t1ous," but whether the 
signer intends that he shall have no interest in the instrument. The following 
situations illustrate the application of the subsection. 

a. The drawer of a check, for his o,vn reasons, makes it payable to P knowing 
that P does not exist. 

b. The dra\.Ver makes the check payable in the name of P. A person named P 
exists, but the dra,ver does not know it. 

c. The drawer 1nakes the check payable to P, an existing person ,,rhom he knows, 
intending to receive the n1oney himself and that P shall have no interest in the 
check. 

d. The treasurer of a c.::>rporation draws its check payable to P, who to the 
knowledge of the treasllrer does not exist. 

e. The treasurer 1)f a corporation dra,vs its check payable to P. P exists but the 
treasurer has fraudulently added his name to the payroll intending that he 
shall not receive the check. 

f. The president and the treasurer of a corporation both sign its check payable 
to P. P does not exist. The treasurer knows it but the president does not. 

g. The same facts as f, except that P exists and the treasurer kno'-VS it, but 
intends that P shall have no interest in the check. 

In all the cases stl)ted an indorsement by any person in the name of P is effective. 

4. Paragraph (c) is new. It extends the rule of the original Subsection 9(3) 
to include the µadded -payroll cases, where the drawer's agent or employee pre­
pares the check for signature ·Or otherwise furnishes the signing officer with the 
name of the payee. The principle followed is that the loss should fall upon the 
employer as a risk of his business enterprise rather tl1an upon the subsequent 
holder or dxa,vee. The reasons are that the employer is normally in a better 
position to preYent such forgeries by reasonable care in the selection or super­
vision of his employees, or, if l1e is not, is at lenst in a hetter position to cover the 
loss by fidelity insurance; and that the cost of such insurance is properly an 
expense of his business rather than of the husiness of the holder or dra,vee. 

The -provision applies only to the agent or emvloyee of the drawer, and only to 
the agent or employee who supplies him with the name of the payee. The fol­
lowing situations illustrate its application. 

a. .An. employee of a corporation prepares a padded payroll for its treasurer, 
wh1ch mcludes the name of P. P does not exist, and the employee knows it, but 
the treasurer does not. The treasurer draws the corporation's check payable to P. 

b. The same facts as a, except that P exists and the employee knows it but in­
tends him to have no interest in the check. In both cases an indorsement by any 
person in the name of P is effective and the loss falls on the corporation. 

5. The section is not intended to affect crir.:linal liability for forgery or any 
other crime, or civil liability to the drawer or to any other person. It is to be 
read together \\·ith the section under which an unauthorized signer is personally 
liable on the signature to any person who takes the : .... strument in good faith 
(3-404(1)). 

Cross References: 

§§ 3-401, 3-403, 3-404 and 3-406. 
Point 5: § 3-404(1). 

Definitional Cross References: 
"Instrument". § 3-102. 
"Issue". § 3-102. 
"Person". § 1-201. 
"Signature". § 3-401. 
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YIRGL'<IA ANNOTATIONS 

Prior Statute,;: Code 1950, § 6-361 (3), as amended in 1956. 

Comment: The section follows the fictitious payee rule embodied in the amended 
NTL 9(3), adopted in Virginia in 1956. The UGC changes the rule, but not the result, 
of E'irst Wisconsin ~a.t11 Bank v. People's Nat'l Bank, 136 Va. 276, 283, 118 S..E. 
82, 36 A.L.R. 736 (1923), which held that a draft inadvertently made payable 
to a nonexistent payee (a bank that had been consolidated w:ith another) was 
a -hearer instrument. Such an instrument is not made payable to bearer under 
UCC 3-111, nor excluded from being order paper under UCC 3-110. 

Whereas under the NIL, instruments :payable to fictitious payees were bearer 
instruments and could be negol.iated without indorsement, under the UCC aueh 
instruments are treated as payable to order, but the indorsement of any person 
in the name of the named payee is effeetive to negotiate the instrument. Con ... 
sequently, the UCC would give the same result, but reach it by a different route, 
as in Norton v. City Bank & Trust Co., 294 Fed. 839 (4th Cir. 1923), which held 
:-hat a drawee bank was not Hable for paying an instrument payable to a :fictitious 
payee~ because it was a bearer instrument and so needed no indorsement. 

§ 3-406. ~egJigence Contributing to Alteration or Unauthorized Signa­
ture. Any person who by his negligence substantially contributes to a ma­
terial alteration of the instrument or to the making of an nnauthorized 
signature is precluded from asserting the alteration or lack of authority 
against a holder in due course or against a drawee or other payor who pays 
the instrument in good faith and in accordance with the reasonable com­
mercial standards of the drawee's or payor's business. 

COl\-11"IENT: Prior Uniform Statutory Provision: None, 

Purposes: 1. This .section is new, It adopts the doctrine of Young v. Grote, 4 
Bing. 253 (1827), which held th.at a drawer who so negligently drn,vs an instru .. 
ment as to facilitate its mate1·ia.l alteration is Hable to a drawee who pays the 
altered instrument in good faith. It should he noted that the rule us stated in 
the section requires that the negJigence "substantially" contribute to the alteration. 

2. The section extends the above principle to the protection of a holder in due 
eou;se and of payors ,vho may not ~echnici:llly be drawees. It rejects decisions 
\vhich have held that the maker of a note owes no <luty of ca:re to the holder 
because at the time the instrument is dra:-..vn there is no contract between them. 
By drawing the instrument and "setting it afloat upon a sea of strangers" the 
maker or dra,ver voluntarily enters into a relation with later holders which justifies 
his responsibility. In this respect an instrument so negligently dra,vn .as to facili­
tate alteration does not di:tfer in principle from an .instrument containing blanks 
which may be filled. 

The holder in due course under the rules governing alteration ( § 3-407) may 
enforce the altered instrument according to its original tenor. Where negligence 
of the obligor ha.,; substantially contributed to the alteration, this section gives 
the holder the alternatiire right to enforce the instrument as altered. 

3. No attempt is made to define negligence which will contribute to an alteration. 
The question is le:ft to the court or the jury upon the circumstances of the par­
tlcular cases. Negligence usually has been found where spaces are left in the 
body of the instrument in which words or ftgures may be inserted. No unusual 
precautions are reqWred, and the section is not intended to change decisions hold­
!ng that the drawer of a bill is u..-.1der no duty to '!.LSe .sensitized pa.per, indelible 
ink or a, protectog:raph; or that it is not negligence to leave spaces between the 
lines or at the end of the instrument in which a provision for interest or the 
like can be Wl'ltten. 

4. The section applies only where the negligence contributes to the alteration. 
It must afford an opportunity of which advantage is in fact taken. The section 
approves decisions which have refused to hold the drawer reS'ponsible where he 
has left spaces in a check but the payee erased aU the writing with chemicals 
and wrote in an entirely new check. · 

5. This .section does not. make the negligent party liable in tort for damages re .. 
sulting from the alteration. Instead it esto:ps him from asserting it against the 
holde:r in due course or drawee. The reason is that in the usual case the extent 
of the loss, which involves the possibility of ultimate recovery from the wrong .. 
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doer, cannot be determined at the time of litigation, and the decision would have 
to be made on the unsatisfactory basis of burden of proof. The holder or drawee 
is protected by an estoppel, and the task of pursuing the wrongdoer is left to the 
negligent party. Any amormt in fact recovered from the wrongdoer must be held 
for the benefit of the negligent party under ordinary principles of equity. 
6. The section protects parties who act not only in good faith, (§ 1-201) but 
also in observance of the reasonable standards of their business. Thus any bank 
which takes or pays an altered check which ordinary banking standards would 
require it to refuse cannot take advantage of the estoppel. 
7. The section applies the same rule to negligence which contributes to a forgery 
or other unauthorized signature, as defined in this Act (§ 1-201). The most obvious 
case is that of the drawer who makes use of a signature st:unp or other auto­
matic signing device and is negligent in looking after it. The section extends, 
ho,vever, to cases where the party has notice that forgeries of his signature 
have occurred and is negligent in failing to prevent further forgeries by the same 
person. It extends to negligence which contributes to a forgery of the signature 
of another, as in the case where a check is negligently mailed to the wrong person 
having the same name as the payee. As in the case of alteration, no attempt j5 
made to specify what is negligence, and the question is one for the court or the 
jury on the facts of the particular case. 

Cross References: 
§§ 3-401 and 3-404. 
Point 2: § 3-407(3). 
Point 6: § 1-201. 
Point 7: § 1-201. 

Definitional Cross References: 
"Alteration". § 3-407. 
4'Good faith". § 1-201. 
"Holder in due course". § 3-302. 
"Instrument". § 3-102. 
"Person". § 1-201. 
uunauthorized signature". § 1-20L 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: The UCC is in accord v;ith the suggestion in Hoffman v. Planters 
Nat'l Bank, 99 Va. 480, 485, 39 S.E. 134 (1901), that the maker of a note, who 
carelessly executes the instrument so as to leave spaces, might be liable in ac­
cordance with a 1naterial alteration made possible by his negligence. Nat'l Bank 
of Virginia v. Nolting, 94 Va. 263, 267, 26 S.E. 826 (1897), said that it is not 
negligence to give one's check to a stranger in return for cash, but since the 
check was not negligently drawn, the court did not have to consider the appli­
cability of the rule of Yormg v. Grote, 4 Bing. 253 (1827). 

§ 3-407. Alteration. (1) Any alteration of an instrument is material 
which changes the contract of any party thereto in any respect, including 
any such change in 

(a) the number or relations of the parties; or 
(b) an incomplete instrument, by completing it otherwise than as 

authorized; or 

( c) the writing as signed, by adding to it or by removing any part of it. 

(2) As against any person other than a subsequent holder in due 
course 

(a) alteration by the holder which is both fraudulent and material 
discharges any party whose contract is thereby changed unless that party 
assents or is precluded from asserting the defense; 

(b) no other alteration discharges any party and the instrument may 
be enforced according to its original tenor, or as to incomplete instruments 
according to the authority given. 
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{3) A subsequent holder in due course may in all cases enforce the 
instrument according to its original tenor, and when an incomplete instru­
ment has been completed, he may enforce it as completed. 

COMMENT: Prior Uniform Statutory Provision: §§ 14, 15, 124 and 125, Uniform 
Negotiable Instruments Law. 

Changes: Combined and reworded; new provisions; rule of original § 15 reversed. 

Purposes of Changes and New l\'latter: The changes are intended to remove un­
certainties arising under the original sections, and to modify the rules as to dis­
cha:rge: 

1. Subsection (1) substitutes a general definition for the list of illustrations in 
the original § 125. Any, alteration is material only as it :may change the con­
tract of a party to the instrument; and the addition or deletion of words which 
do not in a-ny way affect the contract of any _previous signer is not material. 
But any change in the contraet of a party, however slight, is a material altera~ 
tion; and the addition of one cent to the amount payable, or an advance of one 
day in the date of payment1 ,vill operate as a disch..a.rge if it is fraudulent. 

Specific mention is made of a change in the number or relations of the parties 
in order to muke it clear :.hat any such change is material only if it changes the 
contract of one who has signed. The addition of a co-maker or a surety does not 
change in most jurisdictions the contract of one who has already signed as maker 
and should not he held material as to him, The addition of the name of ar.. alter­
native µayee is material, since it changes his obligation. Paragraph (c) makes 
special mention of a change in the writing signed in order to cover occasional 
cases of add.it.ion of sticker clauses, scissoring or perforating instruments where 
the separation is not authorized. 

Z. Paragraph {b) of subsection (1) is to be read together with § 3-115 on incom­
plete instruments. "\Vhere an instrument contains blanks or is otherwise incom­
plete, it may be completed in accordance with tJ1e uuthority given and is then vnlid 
and effective as completed. If the completion ls unauthorized and has the effect 
of changing the contract of any previous signer, this provision follows the gen~ 
erally accepted rule in treating it as a material alteration which may operate as 
a discharge. 

3. Subsection (2) modifies the very rigorous rule of the original § 124. The 
changes made are as follo"·s: 

a. A material alteration does not discharge any party unless it is made by the 
holder. Spoliation by any meddling sh-anger doe.s not affect the rights of the 
holder. It is of course intended that the acts of the holder1s authorized agent or 
employee, or of his confederates, are to be attributed to him. 

b. A material alteration does not discharge any party unless it is 1nade for a 
fraudulent purpose. There is no dischal"ge wl1ere a blank is .filled in the honest 
heiief that it is as authorized; or where a change :is made with a bene-volent 
motive such as a desire to give the obligor the benefit of a lo\ver interest rate. 
Changes favorable to the obligor are unlikely to be made \vith any fraudulent 
intent: but if such an intent is found the alteration roay operate as a discharge. 

c. The discharge is a persor..al defense of the party whose contract is changed 
by the alteration, and anyone whose contract is not affected cannot assert it. 
The contract of any party ls necessarily affected, however, by the discharge of 
any party against whom he has a right of recourse on the instrument. Assent 
to the alteration given before or afte:r it is -made will prevent the party f'roro 
asserting the discharge. 1'0r is precluded from asserting the defense" is added 
~ p~ragraph (a) to recognize the possibility of an estoppel or other ground 
namng the defense which does not rest on assent. 
d. If the alteration is not material or if it is not made for a fraudulent _purpose 
there is no discharge, and the instrument may be enforced according to its 
original tenor. Where blanks a.re filled or an incomplete instrument is otherwise 
completed there is no original tenor, but the instrument may be enforced ac­
cording to the authority in fact given. 

4. Subsection (8) combines the final sentences of the original §§ 14 and 124, and 
prov.ides that a subsequent holder in due course takes free of the discharge in 
an cases. The provision is merely one form of the general rule governing the 
effect of discha-rge against a holder in due course {§ 3-602)~ The holder in due 
course may enforce the instrument according to its original tenor. In this con-
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nection :reference should be made to the section giving the holder in due course 
the right, where the- maker's or drawer's negligence has substantially contributed 
to the aiterationt to enforce the instrument in its altered form (§ 3-406). Refer­
ence should also be made to § 4-401 covering a bank's right to charge its ens ... 
tomer's account in the case of altered instruments. 
Where blanks are filled or an incomplete instrument is othe!'W.se completed, this 
subsee:tion follows the original § 14 in placing the loes upon the party who left 
the instrument incomplete and permitting the holder to enforce it in its eom­
pleted form. As indicated in the comment to § 3-115 on incomplete instruments, 
this result is intended even though the instr11n1ent was stolen from the maker 
or dra,ver and completed after the theft; and the effect o_f this subsection, to­
gether with the section on incomplete instruments is to reverse the rule of the 
original § 15. 

There is no inconsistency between subsection (3) and paragraph lb) of subsection 
(2). The holder in due course may elect to enforce the instrument either a.s 
pro;,"lded in that paragraph or as provided in subsection (3). 
It should he noted that a purchaser who takes the instrument with notice of any 
material alteration, including the unauthorized completion of an incomplete in­
strument, takes with notice of a claim or defense and eannot be a holder in due 
course (§ 3-304). 

Cross References: 
§§ _3-305, 8~306 and 3-307. 
Pornt 2: § 3-115. 
Point 4: §§ 3-115, 3-304(2), 4-401 

D~finitional Cross References: 
"Cont-ract11

• § 1~201. 
"Holder''. § 1-201. 
i.Holder in due cour:sen, § 3-302. 
"Instrument11

• § 3-102. 
"Party". § 1-201. 
''Person". § 1-201. 
"Signed". § 1-201. 
"Writing". § 1-201. 

and 3-602. 

VIRGINIA ANNOTATIONS 

Prior Statutes, Code 1950, §§ 6-366, 6-367, 6-477, 6-478. 

Comment: Under the UCC any ;.i.lteration t:lat e..~nges the contract of a party 
is n. material alteration. This is in accord ,vith most Virginia cases: Hrirnsberger 
v. Nicholas. 176 Va. 225, 10 S.E.2d 373 (1940) (shortening date of maturity from 
ten years to one year); Early v. Citizens Bank of Sneedville, 173 Va. 436, 438, 
3 S.E.2d 167 t1939) (addition of a µlace of µayment); Hoffman v~ Planters Nat'l 
Bank, 99 Va. 480, 481-83, 39 S.E. 134 (1901) (change of name of payee). The 
statement in W11aley B:ros. v. Stevens~ 159 Va. 388, 392, :::55 S.E. 645 {1932), that 
"'The. detuchme~,i:: of a negotiable note frorr: a memorandum qualifying its tel'ms 
is of itself a material aite1-a.tion," seems to be of doubtf'Jl validity as a general 
proposition. The DCC is in accord '\\'1th Stegal v. Union Bank Trust Co., 163 Va. 
417, 433, 176 S.E. 438 (1934), holding that a fa.lse and umi,uthorized notation that 
interest has l1een paid is not a material aiters.ti0n, sirrc1} this does 'not change 
the eonti-act of any party. 

The UCC treats an unauthorized completion of an inco1nplete instrument as a 
material alteration. If it is fraudulent the instrument cannot be enforced against 
any party except a holder in due course, unless the party is precluded from 
raislll_g the rlefense of alteration. This a.pnroach is in accord with State Bank of 
Pamplin v. Payne, 156 Va. 837, 850-51, 159 S.E. 163 (1931). 

T·he UCC changes the NIL rule that any material alteration, even spoilation, 
avoids ::he instrument. To have any effe¢t under the UCC the alteration must 
he bot,h materlul and fraudulent. This result as disting,..iished from the method 
by wh1e,1) it is reuhed, accords with that 1-eached in Harnsberger v. Nicholas. 176 
V:i. 255t 259~62, 19 S.E.2d 873 (104()), in which an innocent alteration was ·held 
to avoirl the instl"'\lment, but recovery was allowed on the underlying obligation. 
The UCC 'X'O'Jid aµp-arently change the result in Hoffman v. Planters Nat'l Bank, 
99 Va. 480. 484-85, 39 S.E. 134 (1901)i ,vhieh held that a material alteration 
~'1.thout more- avoided the instrument. the f:iH circumstances of the situation being 
immateri::U. · 



The UCC accords with Early v. Citizens Bank fJf Sneedville, 173 Va. 436, 438, 3 
S.E.2d 167 (1939), and American Bank of Orange v. McComb, 105 Va. 473, 475, 
54 S.E. 14 (1906} 1 in allowing a hoider in due course to enforce the instrument 
according to its original tenor. 

§ 3-408. Consideration. Want or failure of consideration is a defense 
as against any person not having the rights of a holder in due course 
(§ 3-305), except that no consideration is necessary for an instrument or 
obligation thereon given in payment of or as security for an antecedent 
obligation of any kind. Nothing in thls section shall be taken to displace 
any statute outside this Act under which a promise is enforceable not­
withstanding lack or failure of consideration. Partial failure of considera­
tion is a defense pro tanto whether or not the failure is in an ascertained 
or liquidated amount. 

COMMENT: Prior Uniform Statutory Provision: §§ 24, 25 and 28, Unlfonn Kego· 
tiuble Instruments Law·. 

Changes: Combined and reworded.. 

Purposes of Changes: l. {'Consideration" is di.stingUished :from "value" throughout 
tbis Artiele. "'Consideration'1 refers to what the obligor has Nceived for his 
obligation, ::ind is important only on the question of whether his obligation can 
be enforced ag:iinst him. 

2. The ''exce])tn clause is intended to remove the difficulties whleh have arisen 
,vhere a note or ::i dra:ft, or an indorsement of either, is given as payment or as 
security tor a debt already owed by the party giving i~ or by a third person. 
The provision is inteu<led to change the result of decisions holding that where no 
extension of ti!ne or other concession is given' by the creditor the new obligation 
fails for lack of legal consideration. It jg intended also to mean lhat an instru~ 
ment given for more or less than the amount of a liquidated obligation does 
not fail by reason of the common law rule th.at an ob1igatfon for a lesser liquidated 
amount cannot be consideration for the surrender of a greater. 

3. With respect to the necessity or sufficiency of consideration other obligations 
on a.n instrument are subject to the ordinary ru1es of contract law relating to 
contracts not under seal. Promissory estoppel or any other equivalent or sub~ 
stitute for consideration is to be recognized a.s in other contract cases. The 
proY'ision of the or.tginal § 28 as to absence or failure of consideration is now 
covered by the section dealing with the rights of one not a holder in due course; 
and the "presumption1

' of consideration in the origjnal § 24 is replaced by the 
provision relating to the burden of establishing defenses. 

Cross References: 
Point 1: § 3-303. 
Point 3: §§ 3-306(c) and 3-307(2). 

Definitional Cross References: 
"Holder in due course". § 3--302. 
HJnst:rument''. § 3·102. 
"Person''. § 1-201. 
"I{ightsu. § 1~201. 

VIRGINIA A..'INOTATIONS 

Prior Statutes: Code 1950, §§ 6-376, 6-377, 6-380. 

Comment: Consideration is what the obligoT has received for his obligation 
and is important only on the question of whether the obligation can be enforced 
against him. In this sense the section is in accord with Virginia decisions. 
Want of consideration is a defense as against a party who is not a holde:r in 
due course. Good v. Dyer, 137 Va. 114, 133-36, 119 S.E. 277 (1923). Sufficient 
consideration was found in the following eases: Catlett v. Hawthorne, 157 Va. 
372, 381, 161 S.E. 47 (1931) (extension of time for payment); Coal River Collieries 
v. Eureka Coal and Wood Co., 144 Va. 263, 284-85, 132 S.E. 337 (1926) (extension 
of time for payment); Brenard Manufacturing Co. v. Brown, 120· Va. 757; 92 S.E. 
850 (1917) (sale of advertising scheme); Colley v. Suin.mers Parrott Hardware 
Co., 119 Va. 439, 442, 89 S.E. 906 (1916) (erlension of time for J>ayment); Ford 
v. Engleman, 118 Va. 891 86 S.E. 852 (1915) (release of a carue of action for 
breaeh of promise to many). 
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§ 3-409. Draft Not an Assignment. (1) A check or other draft does 
not of itself operate as an assignment of any funds in the hands of the 
drawee available for its payment, and the drawee is not liable on the in­
strument until he accepts it. 

(2) Nothing in this section shall affect any liability in contract, tort 
or otherwise arising from any letter of credit or other obligation or repre­
sentation which is not an acceptance. 

COMMENT: Prior Uniform Statutory Provision: §§ 127 and 189, Uniform Ne­
gotiable Instruments Law. 

Changes: Combined and reworded; new provisions. 

Purposes of Changes and New ~tatter: The two original sections a!'e combined, 
brought forward to appear in connection with acceptance, and reworded to remove 
uncertainties. 

1. As under the original sections, a check or other draft does not of itself operate 
as an assignment in law or equity. The assignment may, however, appear from 
other facts, and particularly from other agreements, express or implied; and when 
the intent to assign is clear the check may be the means by which the assignment 
is effected. 

2. The language of the original § 189, that the drawee is not liable uto the 
holder", is changed as inaccurate and not intended. The drawee is not liable on 
the inst:-ument until he accepts; but he remains subject to any other liability to 
the holder. In this connection reference should be made to § 4-302 on the payor 
bank's liability for late return. Such a bank if it does not either make prompt 
settlement or return on an item received by it will become liable to a holder of 
the item. 

3. Subsection (2) is new. It is intended to make it clear that this section does not 
in any way atfect any liability which may arise apart from the instrument itself. 
The drawee who fails to accept may be liable to the drawer or to the holder for 
breach of the terms of a letter of credit or any other agreement by which he is 
obligated to accept. He may be liable in tort or upon any other basis because of 
his representation that he has accepted, or that he intends to accept. The section 
leaves unaffected any liability of any kind apart from the instrument. 

Cross References: 
§§ 3-410, 3-411, 3-412 and 3-415, 
Point 2: § 4--Z0.2. 

Definitional Cross References: 

"Acceptance''. § 3-410. 
"Checki,. § 3-104. 
"Contract". § 1-201. 
"Draft". § 3-104. 
"Instntment". § 3-102. 
"Letter of credit". § 5-104-. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-480, 6-543. 

Comment: The UCC continues prior law to the effect that a draft is not an 
assignment: Reaves Warehouse Corp. v. Easley, 150 Va. 236, 24'2, 142 S.E. 356 
(1928); Gardner v. Moore's Adm'r. 122 Va, 10, 94 S.E. 162 (1917); Jones v. 
Crumpler, 119 Va. 143, 147-48, 89 S,E, 232 (1916); Baltimore & Ohlo R.R. v. First 
Nat'! Bank. 102 Va. 753, 47 S.E. 837 (1904). 

§ 3-410. Definition and Operation of Acceptance. (1) Acceptance is 
the drawee's signed engagement to honor the draft as presented. It must 
be written on the draft. and may consist of his signature alone. It becomes 
operative when completed by delivery or notification. 

(2) A draft may be accepted although it has not been signed by the 
drawer or is otherwise incomplete or is overdue or has been dishonored. 
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(3) Where the draft is payable at a fixed period after sight and the 
acceptor fails to date his acceptance the holder may complete it by sup­
plying a date in good faith. 

COMMENT: Prior Uniform Statutory Provision: §§ 132, 133, 134, 135, 136, 137, 
138, 161-170, and 191, Uniform Negotiable Instruments Law. 

Changes: Combined, reworded; original §§ 134, 135, 137 and 161-170 eliminate<L 

Purposes of Changes: 1. The .original §§ 161-170 providing for acceptance for 
honor are omitted from this Article. This ancient practice developed at a time 
when communications were slow, and particularly in overseas transactions there 
might be a delay of several months before the drawer could be notified of dis­
hono_r by nonacceptance and take steps to protect his credit. The need for inter­
vention by a third party has passed with the development of the cable transfer, 
the letter of credit, and numerous other devices by which a substitute arrangement 
is promptly made. The practice has been obsolete for many years, and the sections 
are therefore eliminated. 

2. Under § 3-417 a person obtaining acceptance gives a warranty against altera­
tion of the instrument before acceptance. 

3. Subsection (1) adopts the rule of § 17 of the English Bills of Exchange Act 
that the acceptance must be written on the draft. It eliminates the original 
§§ 134 and 135, providing for "virtual" acceptance by a written promise to 
accept drafts to be drawn, and 11 collateral" acceptance by a separate writing. Both 
have been anomalous exceptions to the policy that no person is liable on an in­
strument unless his signature appears on it. Both are derived from a line of 
early American cases decided at a time when difficulties of communication, 
particularly overseas, might leave the holder in doubt for a long period whether 
the draft was accepted. Such conditions have long since ceased to exist, and the 
uvirtual" or "collateral" acceptance is now almost entirely obsolete. Good com­
mercial and banking practice does not sanction acceptance by any separate writing 
because of the dangers and uncertainties arising when it becomes separated from 
the draft. The instrument is now forwarded to the drawee for hls acceptance 
upon it, or reliance is placed upon the obligation of the separate writing itself, as 
in the case of a letter of credit. 

Nothing in this section is intended to eliminate any liability of the drawee in 
contract, tort or otherwise arising from the separate writing of any other 
obligation or representation, as provided in § 3-409. 

Subsection (1) likewise eliminates the original § 137, providing for acceptance by 
delay or refusal to return the instrument but the drawee may be liable for a 
conversion of the instrument under § 3-419. 

4. Subsection (1) states the generally recognized rule that the mere signature of 
the drawee on the instrument is a sufficient acceptance. Customarily the signature 
is written vertically across the face of the instrument; but since the drawee has 
no reason to sign for any other purpose his signature in any other place, even 
on the back of the instrument, is sufficient. It need not be accompanied by sach 
words as "Accepted," "Certified," or "Good." It must not, however, bear any 
words indicating an intent to refuse to honor the bill; and nothing in this provision 
is intended to change such decisions as Norton v. Knapp, 64 Iowa 112, 19 N.W. 
867, (1884), holding that the drawee's signature accompanied by the words "Kiss 
my foot" is not an acceptance. 

5. The final sentence of subsection (1) expressly states the generally recognized 
rule, implied in the definition of acceptance in the original § 191, that an accept­
ance written on the draft takes effect when the drawee notifies the holder or gi't"es 
notice according to his instructions. Acceptance is thus an exception to the usual 
rule that no obligation on an instrument is effective until delivery. 

6. Subsection (3) changes the last sentence of the original § 138. The purpose of 
the provision is to provide a definite date of payment where none appears on the 
instrument. An undated acceptance of a draft payable "thirty days after sight" 
is incomplete; and unless the acceptor himself writes in a different date the holder 
is authorized to complete the acceptance according to the terms of the draft by 
supplying a date of presentment. Any date which the holder chooses to write in 
is effective providing his choice of date is made in good faith. Any different 
agreement not written on the draft is not effective, and parol evidence is not 
admissible to show it. 
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Cross References: 
§§ 3-411, 3-412 and 3-418. 
Point 2: § 3-417. 
Point 3: §§ 3-401(1), 3-409(2) and 8-419. 
Point 6: § 3-412. 

Definitional Cross Referencea: 
"Delivery''. § 1-201. 
"Dishonor". § 3-507. 
"D=ft". § 3-104. 
''Good faith". § 1-201. 
"Holder". § 1-201. 
"Honor''. § 1-201. 
"Notification". § 1-201. 
"Presentment". § 3-504. 
"Signature". § 3-401. 
uSigned". § 1-201. 
"Written". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-485 through 6-491; 6-541 through 6-523, 6-554. 

Comment: An acceptance undel" the UCC must be written on the draft. This is 
in accord with Jones v, Crumpler, 119 Va. 143, 146-47, 89 S.E. 232 (1916), in 
which it was held that a letter was not an accept.a.nee of a draft. 

§ 3-411. Certification of a Check. (1) Certification of a check is RC· 
ceptance. \Yhere a holder procures certification the drawer and all prior 
indorsers are discharged. 

(2) l:nless otherwise agreed a bank has no obligation to certify a 
check. 

(3) A bank may certify a check before returning it for lack of proper 
indorsement. If it does so the drawer is discharged. 

COMlIE~"'T: Prior Uniform Statutory Provision: §§ 187 and 188, Uniform Nego­
tiable Instruments Law. 

Changes: Combined and reworded; new provisions. 

Purposes of Changes and New Matter: 1. The second sentence of subsection (1) 
-eontinues the rule of original § 188 that, while certification procured by a 
holder discharges the drawer and other prior parties, certification procured by the 
drawe!" leaves him liabie. Under this provision any certification procured by a 
holder discharges the drawer and prior indorsers. Any indorsement made after a 
certification so procured remains effective; and where it is intended that any 
indorser shall remain liable notwithstanding certification, he may indorse with 
the words '&after certification" to make his liability clea-r. 

2. Sub5€ction (2) is new. It states the generally recognized rule that in the 
absence of agreement a bank is under no obligation to certify a check, because it 
is a demand instrument calling for payment- rather than acceptance. The bank 
may he liable for breach of any agreement with the drawer, the holder, or any 
other person by which it undertakes to certify. Its liability is not on the instru­
ment, since the drawee is not so liable '!lntil acceptance (§ 3-409(1)). Any 
liability is for breach of the separate agreement. 

3. Subsection (3) is new. It recognizes the banking practice of certifying a 
check which is returned for proper indorsement in order to protect the drawer 
against a longer contini;-ent liability, It is eo-nsistent with the pro,'l.sion of § 
3-410(:Z) permitting certification although t..l-ie check has not heen signed or 
is otherwise incomplete. 

Cross References: 

§§ 3--412, 3-413. 3-417 and 3-418. 
Point 2: § 3409(1). 
Point 3: § 3-U0(2). 



Definitional Crou References: 
"Acceptance". §3-410. 
"Bank". § 1-201. 
"Check". § 3-104. 
"Holder". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-641, 6-642, 6-543. 

Comment: Under this section the certification of a check is an acceptance, ha.Ying 
the effect of an ~signment, a result that is in accord with Nat'l Mechanics Bank 
v. Schmelz Nat'! Bank, 136 Va. 33, 40-42, 116 S.E. 380 (1923). The UCC does 
not cover the point decided in Kasco Mills, Inc. v. Ferebee, 197 Va. 589, 593-95, 
90 S.E. 2d 866 (1956), wherein it was held, applying Code 1950, § 11-12, that the 
holder's procurement of certification does not operate as an accord and satisfaction 
as a matter of law. The court did not cite Code 1950, § 6-542 (NIL 188), which 
provides for discharge of the drawer when the holder obtains certification. The 
UCC continues the NIL rule that a holder procuring certification discharges the 
drawer. Consequently, the precise status of the Kasco case is not clear. 

§ 3·412. Acceptance Varying Draft. (1) Where the drawee's proffered 
acceptance in any manner varies the draft as presented the holder may 
refuse the acceptance and treat the draft as dishonored in which case the 
drawee is entitled to have his acceptance cancelled. 

(2) The terms of the draft are not varied by an acceptance to pay at 
any particular bank or place in the united States, unless the acceptance 
states that the draft is to be paid only at such bank or place. 

(3) Where the holder assents to an acceptance varying the terms of the 
draft each drawer and indorser who does not affirmatively assent is dis­
charged. 

COMMENT: Prior Uniform Statutory Provision: §§ 139, 140, 141 and 142, Uni­
form Negotiable Instruments Law, 

Changes: Combined and reworded; law changed as to qualified acceptances. 

Purposes of Changes: 1. The section applies to condition.al acceptances, accept­
ances for part of the amount, acceptances to pay at a different time from that 
required by the draft, or to the acceptance of leas than all of the drawees, all of 
which are covered by the original § 141. It applies to any other engagement 
changing the essential terms of the draft. 

2. Where the drawee offern such a varied engagement the holder has an election. 
He may reject the offer, insist on accepta.r.ce of the draft as presented, and treat 
the refusal to give it as a dishonor. In that event the drawee is not bound by his 
engagement, and is entitled to have it cancelled. After any necessary notice of. 
dishonor and protest the holder may have his recourse against the drawer and 
indorsers. 

If the holder elects to accept the offer, this section does not invalidate the drawee's 
varied engagement. It remains his effective obligation, which the holder may 
enforce against him. By his assent, however, the holder discharges any drawer 
or indorser who does not also assent. The rule of the original § 142 is changed to 
require that the assent of the drawer or indorser be affirmatively expressed. Mere 
failure to object within a reasonable time is not assent which will prevent the 
discharge. 

3. The rule of. original § 140 that an acceptance to pay at a particular pl.1.ce is an 
unqualified acceptance is modified by the provision of. subsection (2) that the 
terms of the draft are not varied by an acceptance to pay at any particulAr bank 
or place in the United States unless the acceptance states that the draft is to be 
paid only at such bank or place. § 3-504(4) provides that a draft accepted payable 
at a bank in the United States must be presented at the bank designated. 

Cross References: 
§§ 3-410 and 3-413. 
Point 3: § 3-504-(4). 
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Definitional Cross References: 

''-"·"c:ceptance". § 3-410. 
"Bank". § 1-201.. 
unishonor''. § 3·507. 
"Draft". § 3~104. 
"Holder". § 1-201. 
'''Ierm11

• § 1~201. 
"Written". § 1-201. 

VIRGINIA AXNOTATIONS 

Prior Statutes: Code 1960, §§ ll-492, 6-493, 6-494, 6-495. 

§ 3-413. Contract of Maker, Drawer and Acceptor. (1) The maker 
or acceptor engages that he will pay the instrument according to i!s te~or 
at the thne of his engagement or as completed pursuant to § 3-lle> on m­
complete instruments. 

(2) The drawer engages that upon dishonor of the draft and any 
necessary notice of dishonor or protest he will pay the amount of the draft 
to the holder or to any indorser who takes it up. The drawer may disclaim 
this li,ibi!ity by drawing without recourse. 

(3) By making, drawing or accepting the party admits as against 
ali subsequent parties including the drawee the existence of the payee and 
his then capacity to indorse. 

COMMENT: Prior Uniform Statutoey Provision: §§ 60, 61 and 62, Uniform 
Negotiable Instruments Law. 

Changes~ Combined and reworded. 

Purposes of Changes: The original sections are combined for conveni€nce and con­
densed to avoid duplication of language. This section should be read in connection 
with the sections on incomplete instruments (3-115), negligence contributing to 
alteration or unauthorized signat11re (3-406), alteratior.. (3 .. 40'i). acceptances 
varying a draft (3-412) and nnality of payment or acceptance (3-418). Thus a 
maker who signs a.n incomp!et-...e note engages under this section to pay it acccrd­
ing to its tenor at the time he signs it, but by 'Virtue of §§ 3-115 a!ld 3-407 the 
note tnay thereafter be complet.ed and enforced against him. In the same way, if 
the maker's negligence substantially contributes to alteration of the instrument, he 
will become liable on his note as altered_ under § 3-406. When a holder assents 
to an acceptance va,n'ing a draft (§ 3-412) he can of course hold the acceptor only 
according to t~e form of aca,pmnce to which the bolder agreed. § 3-418 applies 
the rule of Pnce v. Neal both to acceptance and payment; thus an acceptor may 
not, after acceptance, assert that the drawer's signature is unauthorized. 

Subsection (1) applies lo all drafts (including checks) the rule that the acceptance 
relates to the instrument as it was at the time cf its acceptance and not (in ease of 
0iteration before acceptance) to its original tenor. The eases on this point under 
the original act (all of which involved checks) have been in conflict. It should be 
noted that under§ 3~4!7 a pen.on who obtn.i:;s acceptance warrants to tbe accentor 
that the instrument has not been materially altered. ~ 

Except a..s indicated in the :foregoing comment the section makes no change in 
substance from the provision of the original act. 

Cross References: 
§§ 3-115, 3-40~, 3-407, 3-412, 3-117 and 3-418. 

Definitional Cross Reference5! 
''Contract". § 1-201. 
"DishoTior". § 3-507. 
"Draft/', § 3-104. 
1'Hol.rie1'". § 1-201. 
"!ns".;"'Umentu. § 3~102. 
"~'.)t'.ee of dishonor". § S-608. 
' 1P::-.r::yt•. § 1-201. 
<(Protest". § 3~509. 

280 



VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1960, §§ 6-412, 6-413, 6-414. 
Comment: Since the maker engages that he will pay the instrument, an accom­
modation indorser who pays the instrument is entitled to reimbursement from the 
maker. See Dickenson v. Charles, 173 Va. 393, 400, 4 S.E. 2d 356 (1939). 

§ 3-414. Contract of Indorser; Order of Liability. (1) Unless the in­
dorsement otherwise specifies (as by such words as "without recourse") 
every indorser engages that upon dishonor and any necessary notice of dis­
honor and protest he will pay the instrument according to its tenor at the 
time of his indorsement to the holder or to any subsequent indorser who 
takes it up, even though the indorser who takes it up was not obligated 
to do so. 

(2) Unless they otherwise agree indorsers are liable to one another 
in the order in which they indorse, which is presumed to be the order in 
which their signatures appear on the instrument. 

COMMENT: Prior Uniform Statutory Provision: §§ 38, 44, 66, 67 and 68, Uniform 
Negotiable Instruments Law. 
Changes: Combined and reworded. 
Purposes of Changes: 1. Subsection (1) states the contract of indorsement-that 
if the instrument is dishonored and any protest or notice of dishonor which may 
be necessary under § 3-501 is given, the indorser will pay the instrument. The 
indorser's engagement runs to any holder (whether or not for value) and to any 
indorser subsequent to him who has taken the instrument up. ~.\.n indorser may 
disclaim his liability on the contract of indorsement. but only if the indorsement 
itself so specifies. Since the disclaimer varies the written contract of indorsement, 
the disclaimer itself must be written on the instrument and cannot be proved by 
parol. The customary manner of disclaiming the indorser's liability under this 
section is to indorse "without recourse". _,\part from such a disclaimer all indorsers 
incur this liability, without regard to whether or not the indorser transferred the 
instrument for value or received consideration for his indorsement. 
Original § 44, permitting a representative to indorse in such terms as to exclude 
personal liability, is omitted as unnecessary and included in the broader right to 
disclaim any liability. No change in the law is intended by this omission. 
2. In addition to his liability on the contract of indorsement, an indorser, if a 
transferor, gives the warranties stated in § 3-417. 
3. As in the case of acceptor's liability (§ 3-413), this section conditions the 
indorser's liability on the tenor of the instrument at the time of his indorsement. 
Thus if a person indorses an altered instrument he assumes liability as indorser 
on the instrument as altered. 
4. Subsection (2) is intended to clarify existing law under original § 68. 

The section states two presumptions: One is that the indorsers are liable to one 
another in the order in which they have in fact indorsed. The other is that they 
have in fact indorsed in the order in which their names appear. Paro! evidence 
is admissible to show that they have indorsed in another order, or that they have 
otherwise agreed as to their liability to one another. 

The last sentence of the original § 68 is now covered by § 3-118(e) ( • ..\..mbiguous 
Terms and Rules of Construction). 
Cross References: 

Point 1: .§ 3-501. 
Point 2: § 3-417. 
Point 3: § 3-413. 
Point 4: § 3-118(e). 

Definitional Cross References: 
"Contract". § 1-201. 
"Dishonor". § 3-507. 
"Holder". § 1-201. 
"Instrument". § 3-102. 
;'Notice of dishonor". § 3-508. 
"Presumed". §1-201. 
"Protest". § 3-509. 
"Signature". § 3-401. 
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VIRGINIA .ANNOTATIONS 

Prior Statutes: Cede 1960, §§ 6-390, 6-396, 6-418, 6-419, 6-420. 

Comment: The indorser engages that upon dishonor and any necessary notice 
of dishonor and protest ha will pay the, instrument according to its t,m~r at the 
time of his endorsement. This accords with Shepherd v. Mortgag,, Securities Corp., 
139 Va. 274,, 276-78, l23 S.E. 563 (1924); Citizens Nat'! Bank v. Walton, 96 Va. 
435, 31 S.E. 890 (1898). The UCC does not expressly cover, but apparently does 
not aft'eet the result in Barrett v. Vaughan & Co., 163 Va. 811, 814-15, 178 S.E. 64 
(1935), holding that an indorser may voluntarily bind himself to assume the 
obligations of a maker. 
The UCC continues the mle that indoners a.re prim.a. facie liable in the order in 
which they indorse, but pa.rol evidence is admissible as between them to show that 
they have agreed otherwise. Winekel v. Carter, 198 Va. 550, 552-55, 96 S.E.2d 
148 (1956); Mann v. Bradshaw's Adm'r, 136 Va. 351, 368-76, 118 S.E. 326 (1923); 
Cox v. Hagan, 125 Va. 656, 668-69, 671-72, 100 S.E. 666 (1919); Alphin v. Lowman, 
115 Va. 441. 443-46, 79 S.E. 1029 {1913) (agreement as to liability not within the 
statute of frauds). Where sha:rebolden in a corporation indorse the corpo=ation's 
notes for aeeommodation,. and thett is no indiC!l.tion that any of them have a 
peculiar :'.llte~ the inference of fact is that they agreed among themselves to 
be jointly bound. Van Wlnekel v. Carter, 198 Va. 550, 95 S.E, 2.d U8 (1956); 
Mann v. Braruihaw's Adm'r, 136 Va. 351, 118 S.E. 326 (1922). 
'While not explicit on the point, it would appear that under the UCC parol 
evidence would be admissible as between the parties to show that the maker and 
indorsers are all primarily liable on the instrument. This was the position taken 
in Houston v. Bain, 170 Va. 378, 390-92, 196 S.E. 657 (1938), holding that the 
position of the signature is not controlling and that a peTSOn signing on the back 
of the instrument may he a maker, and so the penon signing the instrument as 
maker on ita face was held to be entitled to contribution from persons signing on 
the be.cit of the instrument. 

Tha UCC does not deal with the right of set-off between BD accommodation in­
dorser and the holder. Diekenaon v. Charles, 173 Va. 393, 401-05, 4 S.E, 2d 356 
(1939). 

§ 3-415. Contract of Accommodation Party. (1) An accommodation 
party is one who signs the instrument in any capacity for the purpose of 
lending his name to another party to it. 

(2) When the instrument has been taken for value before it is due 
the accommodation pa...-ty is liable in the capacity in which he has signed 
even though the taker knows of the accommodation. 

(3) As against a holder in due course and without notice of the ac­
commodation oral proof of the accommodation is not admissible to give 
the accommodation party the benefit of discharges dependent on his char­
acter as such. In other cases the accommodation character may be shown 
by oral proof. 

( 4) An indorsement which shows that it is not in the chain of title 
is notice of its accommodation character. 

(5) An accommodation party is not liable to the party accommodated, 
and if he pays the instrument has a right of recourse on the instrument 
against such party. 

COMMENT: Prior Uniform Statutory Provision, §§ 28, 29 BDd 64, Uniform Nego· 
tiable Instruments Law. 

O.anges: Combined and reworded; new provisions, 

Purposes of Ow,g .. and New Matter: To make it clear that: 
1. Subsection (1) recognhes that an accommodation party is always a surety 
(which includes a gua.r,mtor), and it is his only distinguishing feature. He differs 
from other sureties only in that his liability is on the instrument and he is a 
aorety for another party to .it. Xis obligation is therefore determined !Jy the 
capacity in which he signs. .4.n accommodation maker or aceeptor is bound on the 



instrument without any resort to his principal, while an accommodation indorBer 
may be liable only a:fter presentment, notice of dishonor and protest. The aub­
section recognizes the defenses of a surety in. accordance with the provisions 
subjecting one not a holder in due course to all simple contract defenses, aa well 
as his rights against his principal after payment. Under .subsection (3) except 
as against a holder in due course without notice of the accommodation, parol 
evidence is admissible to prove that the party bas signed for accommodation. 
In any case, however, under subsection (4) an indorsement which is not in t.he 
chain of title (the irregular or anomalous indorsement) is notice to all subsequent 
takers of the instrument of the accommodation character of the indonement. 

2. Subsection (1) eliminates the language of the old § 29 requiring that the 
accommodation party sign the instrument "without receiving value therefor." 
The essential characteristic is that the accommodation party is a surety, and not 
that he has signed gratuitously. He may be a paid surety, or receive other com­
pensation from the party accommodated. He may even receive it from the payee, 
as where A and B buy goods and it is understood that A is to pay for all of them 
and that B is to sign a note only as a surety for A. 

3. The obligation of the accommodation party is supported by any considen.tion 
for which the instrument is taken before it is due. Subsection (2) is intended to 
change occasional decisions holding that there is no sufficient consideration where 
an accomodation party signs a note after it is in the hands of a holder who has 
given value. The party is liable to the holder in such a case even though there ia 
no extension of time or other concession. This is consistent with the provision as 
to antecedent obligations as consideration (t 3-408), The limitation to "before it 
is due" is one of suretyship law, by which the obligation of the surety is 
terminated at the time limit unless in the meantime the obligation of the principal 
has become effective. 

4. As a surety the accommodation party is not liable to the party accommodate<l; 
but he is otherwise liable on the instrument in the capacity in which he has signed. 
This general statement of the rule makes unnecessary the detailed provisions of 
the original § 64, which is therefore eliminated, without any change in substance. 

5, Subsection (5) is intended to change the result of such decisions as Quimby v. 
Varnum, 190 Mass. 211, 76 N.E. 671 (1906), which held that an accommodation 
indorser who paid the instrument could not maintain an action on it against the 
accommodated party since he had no "former rights" to which he was :remitted. 
Under ordinary principles of su:retyship the accommodation !)arty who pays is 
subrogated to the rights of the holder paid, and should have his :recourse on the 
instrument. 

Cross References: 
§§ 3-305, 3-408, 3-603, 3-604 and 3-606. 
Point 1: § 3-306(b), 
Point 3: § 3-408. 

Definitional Cross References: 
"Holder in due course". § 3-302. 
''Instrument". § 3-102. 
"Notice". § 1-201. 
up arty". § 1-201. 
"Presentment". § 3-504. 
"Signed". § 1-201. 
"Writing". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-380, 6-381, 6-416, 49-25, 49-26. 

Comment: The UCC definition of an accommodation party contains an ambiguity, 
so that it is not clear whether the NIL has been changed. Under the NIL, Code 
1950, § 6-381 (NIL 29), an accommodation party signs the instrument for the 
purpose of lending his name "to some other person." Under the UCC an 
accommodation party signs the instrument for the purpose of lending his n'a.me 
"to another party to it." It would seem that the "it" in the UCC :refers to the 
!D-s.trument, and so in order for a person to qualify as an accommodation party 
1t 1s necessary that the party accommodated also be a party to the instrument. 
It is possible, though, that the "it" could be interpreted as referring to the overall 
transaction or agreement, and the definition of "party" in UCC 1-201(29) lends 
some Stipport to this interpretation, so that the party accommodated can still be 
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some other person who is not a party to the instrument. If this latter interpret.a.­
ti.on is adoptedi the UCC would not change the result in Wilson v. Stowers, 161 
Va. 418, 170 S.E. 745 {1933), In this case, Stowerst as maker, gave ·a note 
payable to Wilson, as pa:yee, for the accommodation of Dutton1 who was not a 
party to the instrument. Stowers. as an accommodation party, was held liable to 
Wilson, consideration having moved from Wilson to Dutton.. However, if Stowers 
is not an accommodation party, and so subjected to liability under subsection 
3-416(2), the defense of want of consideration would seem to be available under 
UCC 3-408 as against a person not having the rights of a holder in dee cowse. 
The UCC aeeords witll McFall v. Bank of Haysi, 163 Va. 278, 175 S.E. 721 (1934), 
and Colona v. Parksley Nat'! Bank, 120 Va. 812, 819-21, 92 S.E. 979 (1917), fast 
when the instrument has been taken for value before it .is due, the .i.ccommodati:Jn 
party is: liable in the capacity in which he has signed, as well to a person who 
knows of the accommodation as one who does not. Similarly1 the UCC recogniz'!s 
that it is not necessary :for consideration to move to the accommodation party. 
Ward v. Bank of Pocahontas, 167 Va.. 169, 187 S.E. 491 (1936); Wilson v. Stowers, 
161 Va. 418, 170 S.E. 745 (1933). The UCC does not expressly cover the point, 
bnt it would not appear to change the holding in Cooper v. Greenberg1 191 Va. 495t 
499-500, 61 S.E. 2d 875 (1950), that accommodation parties are liable as between 
themselves in accordance with their agreement, which agreement may be shown 
by parol evidence. Subsection 3-415(5) makes clear that an accommodation party 
is not liable to the party accommodated, the result reached in Webb v. Pleasants, 
144 Va. 516, 132 S.E. 249 (1926), in which the acconu:r.odation maker of a note, 
nsed as collateral for a loan, was held not liable to the receiver of the ha.Dk, whose 
crooked employee had procu.red the ma.king of the note. 
The UCC recognizes that an accoaunodation party is always a surety, an approach 
tnat i!i in aeeord with Dickenson v. Cha:rles, 173 Va. 393, 399-400, 4 S.E. 2d 356 
(1939). As a s,.mety, the aceommodation party is entitled to defenses avsilable 
under general su:retyship law. This approach was recognized in Ward v. Bank of 
Pocahontaa. 167 Va. 169, 178-79, 187 S.E. 491 (1936). The application of these 
principles though may present some duficnltie~ 
Cnder subsection 3-415(3) pa:rol evidence Is admissible to show that a peraon 
has signed as an accommodation party, except as against a bolder in due course 
without notice of the accommodation., This provision may cha.rtge the ttsult in 
Elswick v. Combs, 171 Va. 112, 198 S.E. 501 (1938). The receiver of •n insolvent 
bank held notes signed by T. C. Elswick and indorsed by Gt13ta Elswick, his wi!e, 
and B. E. Elswick, their son; the opinion does not disclose who was named as 
payee. The Els-wicks endeawred to set-off a deposit belonging to Gusta against 
U"bility on tru, note. Under Virginia. law the deposit of an indol'Ser cannot be 
£et·off against the liability of a solvent maker, unless the indorser Is the principal 
debtor with the maker only an aCCO!Dillodation party. The Supreme Court of 
Appeals held that parol evidence was inadmissible to show a relationship of the 
parties other than toot disclosed by the instTument, unless the holder took the 
instrument knowing of the """°mmodation. If the bank was not a bolder in due 
coul'Se it would appear that under the_UCC parol evidence would be :admissible to 
show the relationship of the parties, and to give Gusta Elswick a right of aet-otf. 
However, since tlllder UCC S-302(2) a payee may be a holder in due course, the 
bank might be found to be a holder in due course without notice of the accommoda­
tion. and so the parol evidence would he inadmissible, in which case the result 
nnder the UCC would be the same aa that reached by the Vrrg:inia Supreme 
Court of Appeals. 
The 1:'CC probably leaves unchanged tile result in Cox v. Hagan, 125 Va. 656, 100 
S.E. 666 (1919), the situation not being expressly covered by the UCC. In Cox v. 
Hagan, several makers signed a note, some of them for the accommodation l)f 
others. Bagan then signed as accommodation ind01'9er, not knowing that some 
of the makers wen, accommodation parties. Hagan paid the note and brought 
action against the makers. The court held that pa.rol evidence was inadmisSlble 
to show the accommodation eha.rader of the makers' sigita.tures since the accom­
modation indorser did not know of it. The court did not Indicate whether the 
result would have been different If the lndorser had known tile aecommodation. 
Subsection 3-415(2) does not seem to be applicable since the accommodation 
indorser is not a "taker." UCC 3-414(2), relating to the order of Uability of 
indorsers, is not applicable sinee the accommodation maker fa not an indorser. 
UCC 3-416(5) is not applicable since an aeco!Dillodation maker is not the party 
accommodated. 

§ 3-416. Contract of Guarantor. (1) ''l'ayment guaranteed" or equi­
valent words added to a signature mean that the signer engages that if the 
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instrument is not paid when due he will pay it according to its tenor with­
out resort by the holder to any other party. 

(2) "Collection guaranteed" or equivalent words added to a signature 
mean that the signer engages that if the instrument is not paid when due 
he will pay it according to its tenor, but only after the holder has reduced 
his claim against the maker or acceptor to judgment and execution has 
been returned unsatisfied, or after the maker or acceptor has become in­
solvent or it is otherwise apparent that it is useless to proceed against him. 

(3) Words of guaranty which do not otherwise specify guarantee 
payment. 

(4) No words of guaranty added to the signature of a sole maker or 
acceptor affect his liability on the instrument. Such words added to the 
signature of one or two or more makers or acceptors create a presumption 
that the signature is for the accommodation of the others. 

(5) When words of guaranty are used presentment, notice of dishonor 
and protest are not necessary to charge the user. 

(6) Any guaranty written on the instrument is enforcible notwith-
standing any statute of frauds. 

COMMENT: Prior Uniform Statutory Provision: None. 
PurPoses: The section is new. It states the commercial understanding a.:i to the 
meaning and effect of words of guaranty added to a signature. 
An indorser who guarantees payment waives not only presentment, notice of 
dishonor and protest, but also all demand upon the maker or drawee. Words of 
guaranty do not affect the character of the indorsement as an indorsement (§ 
3-202(4)); but the liability of the indorser becomes indistinguishable from that 
of a co-maker. A guaranty of collection likewise waives formal presentment, 
notice of dishonor and protest, but requires that the holder first proceed against 
the maker or acceptor by suit and execution, or show that such proceeding 
would be useless. 
Subsection (6) is concerned chiefly with the type of statute of frauds which 
provides that no promise to answer for the debt, default or misca.rr:iage of another 
is enforceable unless it is evidenced by a writing which states the consideration 
for the promise. It is unusual to state any consideration when a guaranty is 
added to a signature on a negotiable instrument, which in itself sufficiently 
shows the nature of the transaction; and such statutes have commonly been held 
not to apply to such guaranties. 
Cross References: 

§§ 3-202 ( 4) and 3-415. 

Definitional Cross References: 
"Holder". § 1-201. 
"Insolvent". § 1-201. 
"Instrument". § 3-102. 
' 1Notice of dishonor''. § 3-508. 
0 Party1', § 1-201. 
"Presumption". § 1-201. 
"Protest". § 3-609. 
"Signature". § 3-401. 
uwritten". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: No uniform statutes. Code 1960, §§ 49-25, 49-26. 

Comment: This section is in accord with Barrett v. Vaughan & Co., 163 Va. 811, 
815-18, 178 S.E. 64 (1935), in that a party who uses the term "Payment 
guaranteed," or equivalent words engages to pay without re.sort by the holder to 
any other party. 

§ 3--U i. Warranties on Presentment and Transfer. (1) Any person 
who obtains payment or acceptance and any prior transferor warrants to 
a person who in good faith pays or accepts that 
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(a) he has a good title to the instrument or is authorized to obtain 
payment or acceptance on behalf of one who has a good title; and 

(b) he has no knowledge that the signature of the maker or drawer 
is unauthorized, except that this warranty is not given by a holder in due 
course acting in good faith 

(i) to a maker with respect to the maker's own signature; or 

(ii) to a drawer with respect to the drawer's own signature, whether 
or not the drawer is also the drawee; or 

(iii) to an acceptor of a draft if the holder in due course took the draft 
after the acceptance or obtained the acceptance without knowledge that 
the drawer's signature was unauthorized; and · 

(c) the instrument has not been materially altered, except that this 
warranty is not given by a holder in due course acting in good faith 

(i) to the maker of a note; or 

(ii) to the drawer of a draft whether or not the drawer is also the 
drawee; or 

(iii) to the acceptor of a draft with respect to an alteration made prior 
to the acceptance if the holder in due course took the draft after the ac­
ceptance, even though the acceptance provided "payable as originally 
dravm" or equivalent terms; or 

(iv) to the acceptor of a draft with respect to an alteration made after 
the acceptance. 

(2) Any person who transfers an instrument and receives consider­
ation warrants to his transferee and if the transfer is by indorsement to 
any subsequent holder who takes the instrument in good faith that 

(a) he has a good title to the instrument or is authorized to obtain 
payment or acceptance on behalf of one who has a good title and the trans­
fer is otherwise rightful; and 

(b) all signatures are genuine or authorized; and 
(c) the instrument has not been materially altered; and 
( d) no defense of any party is good against him; and 

(e) he has no knowledge of any insolvency proceeding instituted with 
respect to the maker or acceptor or the drawer of an unaccepted instrument. 

(3) By transferring ''without recourse" the transferor limits the obli­
gation stated in subsection (2) ( d) to a warranty that he has no knowledge 
of such a defense. 

(4) A selling agent or broker who does not disclose the fact that he 
is acting only as such gives the warranties provided in this section, but if 
he makes such disclosure warrants only his good faith and authority. 

COl!MENT: Prior Uniform Statutory Provision:§§ 65 and 69, Umform Negotiable 
Instruments Law. 

Changes: Combined and reworded; new provisions added. 

Purposes of Changes and ~ew 3-fatter: L The obligations impos~d by this section 
are stated in terms of warranty. Warranty terms, which are not limited to sale 
transactions, are used with the intention of bringing in all the .:..S"'.1al rules of law 
applicable to warranties, and in par:icular the necessity o! reliance in wood faith 
and the availability of an remedies for breach of warranty, sud. as re;cission of 
the tr.lnsac-.:ion or an activn for damages. Like other warranties, those stated in 
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this section may be disclaimed by agreement between the immediate parties. , In 
the ease of an indorser, disclaimer of his liability as a transferor, to be eifeetive, 
must appear in the form of the indo:rsement, and no parol -proof of "agreeme~t 
otherwisen is admissible. For corresponding warranties ill the caae of items m 
the bank collection process, § 4-207 should be consulted. 

2. Subsection (ll is new. It ls intended to state the undertaking to a party who 
accepts or pays of one who obtains payment or acceptance or of any prior trans­
feror. lt is closely connected with ihe following section on the ftna.lity of accept­
ance or payment ( § 3-418), and should be read together with it. 

3. Subsection (1) (a) retains the generally accepted rule that the party who 
accepts o.r pays does not ''admit" the genuineness of indorsements, and may re­
cover from the person presenting the instrument when they tum out to be forged. 
The justification for the distinction between forgery of the signature of the 
drawer and forgery of an indorsement is that the drawee is in a position to verify 
the drawer's signature by comparison with one in his hands, but has ordi:aa.rily 
no opportunity to verify an indorsement. 
4. Subsection (l)(b) reeog:nizes and deals with competing equities of parties 
accepting or paying instruments bearing unauthorized maker's or drawer's 
signatures and those obtaining acceptances or receiving payment. The warranties 
prescribed and exceptions thereto follow closely principles established at eommon 
law, particularly, those under Price v. Neal, 3 Burr. 1354 (1752). 
The basic warranty that the person obtaining payment or acceptance and any 
prior tnns:feror warrants th.at he has no knowledge that the signature of the 
maker or drawer is unauthorized stems from the general principle that one who 
presents an instrument knowing that the signature of the maker or drawer is 
forged or unauthorized commits an obvious fraud upon the party to whom present­
ment is made. However, few cases present this simple fact situation. If the 
signature of a _maker or drawer has been forged, the parties include the dishonest 
forger himself and uSWJ.lly one or :more innocent holders taking from him. Fre­
quently, the state of knowledge of a holder is difficult to detbrmine and sometimes 
a holder takes such a forged inst:rument in perfect good faith but subsequently 
learns of the forgery. Since in different fact situations holders have equities of 
varying strength, it is necessary to have sorne exceptions to the basic warranty. 
The exceptions apply only in favor of a holder in due eourse a.nd, with.in the 
provisions of § 3-201, to all subsequent transferees from a. holder in due course. 
Sinee a condition of the status of a holder in due course nnder § 3-802(1) (a) is 
that the holder takes the instrument without notice of any defense against ~ 
this condition presupposes that at the time of taking snch a holder had no knowl­
edge of the unauthorized signature. Consequently, the warranty of subsection (1) 
(h)is pertinent in the ease of a holder in due course only in the relatively few cases 
where he acquires knowledge of the forgery after the taking but before the 
presentment. In th.ill situation the holder in due course mnst continue to act in 
good faith to be exempted from the basic warra.nty. 

The first exemption from the wananty by such a holder, made by subparagraph 
(i}, is that the v1;arfanty does not ron to a maker of a note Mth :respect to the 
maker's own signature. This codiiies the rule of Price v. Neal, and related cases. 
Since a maker of a note is presumed to know his own signature, if he !ails to 
detect a forgery of his own signature and pays the note, under the Prlee v. Neal 
principle he should not be permitted to recover mch payment from a holder in due 
course acting in good faith. Similarly, nnder subparagraph (il) a drawer of a 
draft is presumed to lmow his own signature and ii he fails to detect a forgery 
of his signature and pays a draft lie may not recover that payment from a holder 
in due course acting in good faith. This rule applies ii the drawer pays the mstn,. 
ment as drawer and also lf he pays the instrument as drawee in a ease wheN he 
J,, both drawer and drawee. 

Under the principle of Price v. Neal a drawee of a draft i,, presumed to know the 
aignature of his customer, the drawer. However, under subsection (l)(b) and 
subparagraph (Iii) of this subsection this presumption i,, not strong enough to 
deprive ouch a drawee (either in accepting or paying an instrament) of the 
warranty of no knowledge of the unauthorized drawer's -Signature, unless the holder 
in due course took the instrument and became such a holder after the drawee's 
acceptance; or obtained the acceptance without knowledge that the drawer's 
aig:nature was unauthorized. In the former case, the holder taking after and 
thereby presumably in reliance on the acceptance mould be protected as against 
the drawee who ac,:epted without d~ng the unauthorized signature. In the 
latter ease the holder, having no knowledge of the nnauthorized signature at the 
time of the drawee's ac,:eptanee, wonld not be charged with this wa?T!Ulty and 
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would be entitled to enforce such acceptance under § 3-418, even i:f thereafter· 
he acquired knowledge of the unauthorized signature prior to enforcement of the 
acceptance. Such right of the holder to enforce the accept.a.nee would be valueless 
if immediately upon enforcing it and obtaining payment the holder became 
obligated to return the payment by reason of breach of the warranty of no knowl­
edge at the time of payment. 
5. Subsection (1) (c) retains the common law rule, followed by seve~l decisions 
under the original Act, which has permitted a party paying a :ca.ter.13..lly altered 
instrument in good faith to recover, and a party who accepts such an ~eut 
to avoid such acceptance. As in the case oi subsection (1) (b) this warranty 1s not 
imposed against a holder in due course acting in good faith in favc-::: of a maker of 
a note or a drawer of a draft on the ground that such maker or drawer should 
know the form and amount of the note or draft which he has signed. The exception 
made by subparagraph (iii) in the case of a holder in due course of a draft ~ccepted 
after the alteration follows the decisions in National City Bank of Chicago v. 
National Bank of Republic of Chicago, 300 Ill. 103, 132 :'.11.E. 832, 22 A.L.R. 1153 
(1921), and Wells Fargo Bank and Union Trust Company v. Bank of Italy, 214 
Cal. 156, 4 P.2d 781 (1931), and is based on the principle that an acceptance is an 
undertaking relied upon in good faith by an innocent party. The attempt to 
avoid this result by certifying checks "payable as originally drawn" leaves the 
subsequent purchaser in uncertainty as to the amount for which the instrument 
is certified, and so defeats the entire purpose of certification, which is to obtain 
the definite obligation of the bank to honor a definite instrumenL Subparagraph 
(iii) accordingly provides that such language is not sufficient to impose on the 
holder in due course the warranty of no material alteration where the holder took 
the draft after the acceptance and presumably in reliance on it. 

Subparagraph (iv) of subsection (l)(c) exempts a holder in due course from the 
warranty of no material alteration to the acceptor of a draft with respect to an 
alteration made after the acceptance. A drawee accepting a draft has an oppor­
tunity of ascertaining the form and particularly the amount of the draft accepted. 
If, thereafter, the draft is materially altered and is thereupon presented for pay­
ment to the acceptor, the acceptor has the necessary information in its records to 
verify the form and particularly the amount of the draft. If in spite of this 
available information it pays the draft, there is as much reason to leave the 
responsibility for such payment upon the acceptor (as against a holder in due 
course acting in good faith) as there is in the case of a maker or drawer paying 
a materially altered note or draft. 

6. Under § 3-201 parties taking from or holding under a holder in due course, 
within the limits of that section, will have the same rights under § 4-317(1) as a 
holder in due course. Of cours~ such parties claiming under a holder in due 
course must act in good faith and be free from fraud, illegality and notice as 
provided in § 3-201. 

7. The liabilities imposed by subsection (2) in favor of the immediate transferee 
apply to all persons who transfer an instrument for consideration whether or not 
the transfe~ is accompanied by indorsement. Any consideration sufficient to 
support a simple contract will support those warranties. 

8. Subsection (2) changes the original § 65 to extend tbe warranties of any 
indor::;eT beyond the immediate transferee in all cases. Where there is an indorse­
ment the warranty runs with the instrnment and the remote holder may sue the 
indorser-warra.ntor directly and thus avoid a multiplicity of suits which might be 
interrunted by the insolvency of an intermediate transferor. The language of 
subsections (2)(b) and (2)(c ) is substituted for "genuine and what it purports 
to be" in the original § 65(1). The language of subsection (2) (a) is substituted 
for that of § 65(2) in order to cover the case of the agent who transfers for 
another. 

9. Subsection (2) (d) resolves a conflict in the decisions as to whethe~ tbe trans­
feror warrants that there are no defenses to the instrument good against him. The 
position taken is that the buyer does not a::ndertake to buy an instrument incapable 
of enforcement, and that in the absence of contrary understanding the warranty is 
implied. ET-en where the buyer takes as a holder in due course who will cnt off the 
defense. he str11 does not undertake to buy a lawsuit with the necessity of proving 
his st.atus. Subsection (3) however provides that an indorsement "without re­
course" limits the (2) (d) warranty to one that the indorser has no knowledge of 
such defenses. With this exception the liabilities of a "without recourse" indorser 
under this seclion are the same as those of any other transferor. Under § 3-414 
"without recourse" in a.n inc!orsement is effective to disclaim the general contract 
of the indorse.r stated in that section. 
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10. Subsection (2)(e) is substituted for§ 66(4). The transferor does not warrant
against difficulties of collection_. apart from defenses, or against impairment of the
credit of the obligor or even his insolvency in the commercial sense. The buyer is
expected to determine such questions for himself before he takes the obligatio�
If insolvency proceedings as denned in this Act (§ 1-201) have been instituted
against the party who is expected to pay and the transferor knows it, the con�
cealment of that fact amounts to a fraud upon the buyer, and the warranty against
knowledge of such proceedings is provided accordingly.

11. Subsection ( 4) is substituted for§ 69 of the original Act. It applies only to a
selling agent, as distinguished from an agent for collectio� It follows the rule
generally accepted that an agent who makes the disclosure warrants his good
faith and authority and may not by contract assume a lesser warranty.

Cross References: 
§§ 3-404, 3-405, 3-406, 3-414 and 4-207.
Point 1: § 4-207.
Point 2: § 3-418.
Point 4: §§ 3-201, 3-302 and 3-418.
Point 9: § 3-414.
Point 10: § 1-201.

Definitional Cross References: 
"Acceptance". § 3-410. 
"Alteration". § 3-407. 
"Bank". § 1-201. 
"Draft". § 3-104. 
"Genuine". § 1-201. 
"Good faith". § 1-201. 
"Holder in due course". § 3-302. 
11Instrument". § 3-102. 
"Note". § 3-104. 
0Party". § 1-201. 
"Person". § 1-201. 
11Signature". § 3-401. 
11Term". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-417, 6-421. 

Comment: Subsection 3-417 (2) (b) is in accord with Main Street Bank, Inc. v. 
Planters Nat'! Bank, 116 Va. 137, 81 S.E. 24 (1914), in holding that an indorser 
warrants that all signatures are genuine. Subsection 3-417(2) is also in accord 
with Parksley Nat1 Bank v. Chandler's Adm'rs, 170 Va. 394, 397, 196 S.E. 676 
(1938), holding that a person who transfers a negotiable instrnment for considera­
tion, but without indorsement, warrants the genuineness of the instrument but he 
does not guarantee the solvency of the m:1ker. However, such a transferor may 
orally guarantee payment and be held to his undertaking. See VIRGINIA ANNO­
TATIONS to UCC 3-401. 

For comments on CommE!rcial and Savings Bank v. !\:laher, 202 Va. 286, 117 S.E. 
2d 120 (1960) and Central Nat'l Bank v. First and Merchants Nat1 Bank, 171 Va. 
289, 198 S.E. 883 (1940), see VIRGINIA ANNOTATIONS to UCC 4-207. 

§ 3-418. Finality of Payment or Acceptance. Except for recovery
of bank payments as provided in the Article on Bank Deposits and Collec­
tions (Article 4) and except for liability for breach of warranty on pre­
sentment under the preceding section, payment or acceptance of any in­
strument is final in favor of a holder in due course, or a person who has in 
good faith changed his position in reliance on the payment. 

COMMENT: Prior Uniform Statutory Provision: § 62, Uniform Negotiable In· 
struments Law. 

Changes: Completely nstated. 

Purposes of Changes: The rewording is intended to remove a number of uncertain­
ties arising under the original sectio� 

1. The s.ection follows the rule of Price v. Neal, 8 Burr. 1354 �1762), under which
a drawee who accepts or pays an instrument on which the signature of the drawer
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is forged is bound on his acceptance and cannot recover back his payment. Al­
though the original Act is silent as. to. P~Yl!-ent, the coml?~n law: ru_le h~ been 
applied to it by all but a very few Junsdict1ons. The traditional Justification for 
the result is that the drawee is in a superior position to detect a forge17 because 
he has the maker's signature and is expected ~ know and compare it; .a less 
fictional rationalization is that it is highly desirable to end the transaction on 
an instrument when it is paid rather than reopen and upset a series of com­
mercial transactions at a later date when the forgery is discovered. 

The rule as stated in the section is not limited to drawees, but applies equally 
to the maker of a note or to any other party who pays an i..--istrument. 

2. T'!ie section follows the decisions under the original Act applying the rule 
of Price v. Neal to the payment of over-drafts, or any other payment made in 
error as to the state of the dra.wer's account. The same argument for finality 
applies, with the additional reason that the drawee is responsible for k-nowing 
the state of the account before he accepts or pays. 

3. The section follows decisions under the original Act, in making payment or 
acceptance final only in favor of a holde!' in due course, or a transferee who has 
the rights of a holder in due course under the shelter principle. If no value has 
been given for the instrument the holder loses nothing by the recovery of the 
payment or the avoidance of the acceptance, and is not entitled to profit at the 
expense of the drawee; and if he has givi::n only an executory promise or credit 
he is not compelled to perform it after the forgery or other reason for recovery 
is discovered. If he has taken the instrument in bad faith or with notice he has 
no equities as against the drawee. 

4. The section rejects decisions under the original _4.ct permitting recovery on 
th,-,. basis of mere negligence of the holder in taking the instrument. If such 
ne::!igence amounts to a lack Of good faiih as defined in this _4..ct (§ 1-201) OT 
to notice under the rc.J.es (§ 3-304) relating to notice to a purchru;er of an in· 
strument, the holder is not a holder in due course and is not protected; but 
otherwise the holder's negligence does not affect the finality of the payment or 
acceptance. 

5. Thls section is to be read together with the preceding section, which states 
the warranties given by the person obtaining acceptance or payment. It is 
also limited by the bank collection provision (§ 4-301) permitting a payor bank 
to recover a payment improperly paid if it returns the item or sends notice of 
dishonor within the limited time provided in that section. But notice that the 
latter ri_ght is sharply limited in time, and terminates in any ease when the 
bank has made final payment, as defined in § 4-213. 

Cross References: 

§§ 3-302, 3-303 and 3-417. 
Point 2: § 3-201(1). 
Point 4: §§ 1-201, 3-302 and 3-304. 
Point 5: §§ 3-417, 4-213 and 4-301. 

Definitional CrOIS References: 

"Acceptance". § 3-llO. 
"Account". § 4-104. 
uBank". § 1·201. 
"Holder in due course". § 3-302. 
"Instrument". § 3-102. 
"Presentment'. § 3-504. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 6-414, 6-543 (NIL 189). 

The section accords with Citizens Bank of Norfolk v. Schwanchild and Sultzberger 
Co., 109 Va. 539, 64 S.E. 954 (1909), applying the rule of Price v. Neal to a 
payment made by a drawee who is mistaken as to the status of the drawer's 
account. 

Although the point is not expressly covered, the UCC seems to be in ar.card wit.h 
Nat'l liechanics Bank v. Schmelz Nati Bank, 136 Va. 33, 43, 116 S.E. 380 (1923), 
holding that after certification of a check for the drawer, the bank cannot set--off 
the amount of the check against an indebtedness owing by the drawer, the check 
having passed into the hands of a holder in due course. 

For comments on Central Nat'l Bank v. First and Merchants Nat'l Bank. 171 Vi. 
289, 198 S.E. 883 (1938), see VIRGINIA ANNOTATIONS to UCC 4-207. 
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§ 3-419. Conversion of Instrument; Innocent Representative. (1) An 
instrument is converted when 

(a) a drawee to whom it is delivered for acceptance refuses to return 
it on demand; or 

(b) any person to whom it is delivered for payment refuses on demand 
either to pay or to return it; or 

( c) it is paid on a forged indorsement. 

(2) In an action against a drawee under subsection (1) the measure 
of the drawee's liability is the face amount of the instrument. In any other 
action under subsection (1) the measure of liability is presumed to 
be the face amount of the instrument. 

(3) Subject to the provisions of this Act concerning restrictive in­
dorsements a representative, including a depositary or collecting bank, 
who has in good faith and in accordance with the reasonable commercial 
standards applicable to the business of such representative dealt with an 
instrument or its proceeds on behalf of one who was not the true owner 
is not liable in conversion or otherwise to the true owner beyond the 
amount of any proceeds remaining in his hands. 

(4) An intermediary bank or payor bank which is not a depositary 
bank is not liable in conversion solely by reason of the fact that proceeds 
of an item indorsed restrictively (§§ 3-205 and 3-206) are not paid or ap­
plied consistently with the restrictive indorsement of an indorser other 
than its immediate transferor. 

COMME?\TT: Prior Uniform Statutory Provision: § 137, Uniform Negotiable In­
struments Law. 

Changes: Rule changed; new provisions. 

Purposes of Changes and New }latter: To remove difficulties a:rising under the 
original section, and to cover additional situations: 

1. The provision of the oiiginal § 137 that refusal to return a· bill presented 
for acceptance is deemed to be acceptance has led to 'difficulties. If the bill is 
accepted it is not dishonored, and the holder is left without recourse against the 
drawer and indo:rsers when he has most need for immediate recourse. The ·drawee 
does not in fact accept and does everything he can to display an intention not 
to accept; and the "acceptance" is useless to the holder for any purpose other 
than an action against the dra,vee, since he has nothing that he can negotiate. 
The original rule has therefore been changed (see § 3-410). 

2. A negotiable instrument is the property of the holder. It is a mercantile 
specialty which embodies rights against other parties, and a thing of value. This 
section adopts the generally recognized rule that a refusal to return it on de­
mand is a conversion. The provision is not limited to drafts presented for ac­
ceptance, but extends to any instrument presented for payment, including a note 
presented to the maker. The action is not on the instroment, but in tort for 
its conversion. 

The detention of an instrument voluntarily delivered is not wrongful unJeu and 
until there is demand for its return. ·Demand_ for a return at a particular time 
may, however, be made at the time of delivery; or it may be implied under the 
circumstances or understood as a matter of custom. If the holder is to call for 
the instrument and fails to do so, he is to be regarded as extend.in¥' the time. 
'
1Refuses" is meant to cover any intentional failure to return the 1I1Strument, 

including its intentional destruction. It does not cover a negligent loss or de­
struction, or any other unintentional failure to return. In such a case the party 
may be liable in tort for any damage sustained as a result of his negligence, but 
he is not liable as a conv;erter under this section. 

3. Subsection (1) (c) is new. It adopts the prevailing view of decisions holding 
that payment on a forged indorsement is not an acceptance, but that even though 
made in good faith it is an exercise of dominion and control over the instrument 
inconsiste"nt with the rights of the o,vner, and results in liability for conversion. 
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4. Subsection (2) is new. It adopts the rule generally applied to the conversion 
of negotiable instruments, that the obligation of any party on the instrument 
is presumed, in the sense that the term is defined in this Act (§ 1-201), to be 
worth its face value. Evidence is admissible to show that for any reason such 
as insolvency or the existence of a defense the obligation is in fact worth 
less, or even that it is without value. In the case of the drawee, however, the 
presumption is replaced by a rule of absolute liability. 

5. Subsection (3), which is new, is intended to adopt the rule of decisions which 
has held that a representative, such as a broker or depositary bank, who deals 
,vith a negotiable instrument for his principal in good faith is not liable to the 
true owner for conversion of the instrument or otherwise, except that he may 
be compelled to turn over to the true owner the instrument itself or any proceeds 
of the instrument remaining in his hands. The provisions of subsection (3) are, 
however, subject to the provisions of this Act concerning restrictive indorse­
ments (§§ 3-205, 3-206 and related sections). 

6. The provisions of this section are not intended to eliminate any liability on war­
ranties of presentment and transfer (§ 3-417). Thus a collecting bank might 
be liable to a drawee bank which had been subject to liability under this section, 
even though the collecting bank might not be liable directly to the owner of 
the instrument. 

Cross References: 

§§ 3-409, 3-410, 3-411 and 3-603. 
Point 4: § 1-201. 
Point 5: §§ 1-201, 3-205 and 3-206. 
Point 6: § 3-417. 

Definitional Cross References: 

"Acceptance". § 3-410. 
"Action". § 1-201. 
"Bank". § 1-201. 
"Collecting bank". §§ 3-102 and 4-105. 
"Depositary bank". §§ 3-102 and 4-105. 
"Good faith". § 1-201. 
"Instrument'. § 3-102. 
"Intermediary bank". §§ 3-102 and 4-105. 
'
10n demand". § 3-108. 
"Person". § 1·201. 
"Presumed". § 1-201. 
11 RepresentatiYe". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 6-490. 

PART 5 

PRESENTMENT, NOTICE OF DISHONOR AND PROTEST 

§ 3-501. When Presentment, Notice of Dishonor, and Protest Neces­
sary or Permissible. (1) Unless excused (§ 3-511) presentment is neces­
sary to charge secondary parties as follows : 

(a) presentment for acceptance is necessary to charge the drawer 
and indorsers of a draft where the draft so provides, or is payable else­
where than at the residence or place of business of the drawee, or its date 
of payment depends upon such presentment. The holder may at his option 
present for acceptance any other draft payable at a stated date; 

(b) presentment for payment is necessary to charge any indorser; 

(c) in the case of any drawer, the acceptor of a draft payable at a 
bank or the maker of a note payable at a bank, presentment for pay:nent 



is necessary, but failure to make presentment discharges such drawer, 
acceptor or maker only as stated in § 3-502(1) (b). 

(2) l7nless excused (§ 3-511) 

( a) notice of any dishonor is necessary to charge any indorser; 

(b) in the case of any drawer, the acceptor of a draft payable at a 
bank or the maker of a note payable at a bank, notice of any dishonor is 
necessary, but failure to give such notice discharges such drawer, acceptor 
or maker only as stated in § 3-502(1) (b). 

(3) Unless excused (§ 3-511) protest of any dishonor is necessary to 
charge the drawer and indorsers of any draft which on its face appears to 
be drawn or payable outside of the states and territories of the United 
States and the District of Columbia. The holder may at bis option make 
protest of any dishonor of any other instrument and in the case of a foreign 
draft may on insolvency of the acceptor before maturity make protest for 
better security. 

(4) Notwithstanding any provision of this section, neither present­
ment nor notice of dishonor nor protest is necessary to charge an indorser 
who has indorsed an instrument after maturity. 

COJ\{:'.\IENT: Priol' Uniform Statutory Provision: §§ 70, 89, 118, 129, 143, 144, 
150, 151, 152, 1571 158 and 1861 Uniform Negotiable Instruments Law. 

Changes: Combined and simplified. 

Purposes of Changes: 1. Part 5 simplifies the requirements of the original Act 
a.s to presentment fo:r acceptance or payment, notice of dishonor and protest. 
·Tius section assembles in one place all provisions as to when any such proceeding 
is necessary. It eliminates some of the requirements and simplifies others. The 
effect of U.."flexeused delay in any such proceeding as a discliarge is covered by 
the next section, and the sections :following prescribe the details of the pro­
ceedings. 

2. The words "Necessary to charge" are retained from the original Act. They 
mean that the necessary proceeding is a condition precedent to any right of action 
against the drawer or indorser. He is not liable and cannot be sued without the 
proceedings however long delayed. Under some circumstances delay is excused. 
If it is not excused it may operate as a discharge under the next section. Under 
some circumstances the proceeding may be entirely excused and the drawer or 
indorser is then liable as if the proceeding had been duly taken. § 3~511 states 
the circumstances under which delay may be exeused or the proceeding entirely 
excused. 

3. Subsection (1) (a) retains the substance of the original §§ 143, 144 and 150. 
The last sentence of the subsection states the rule of the decisions both at 
common la\\" and under the original Act, that the holder may at hls option present 
any time draft for aeceptance, and is not required to wait until the due date 
to know whether the drawee will accept it; but that rf he does make present­
ment and acceptance is refused he must give notice of dishonor. There is no 
similar right to present for acceptance a draft payable on demand, since a 
demAnd dmft entitles the holder to immediate. payment but not to acceptance. 

4. Subsections (1) (b) and (1) (c) on presentment for payment follow § 70 of 
the original Act with one important change. Under the original Act and under 
this section ((1) (b)) presentment for payment is necessary (unless excused) 
to charge any drawer. Under the original Aet drawers o:f drafts othe:r than 
cheeks were wholly discharged by a failure to make due presentment but drawers 
of checks (§ 70 in conjunction with § 186) were discharged only "to the extent 
of the loss caused by the delay"-that is to say, when insolvency o:f the drawee 
bank occurred after the time when presentment was due. The cheek rule o:f 
:he original Act (some,vhat modified-see § 3-602(l)(b) and Comment thereto) 
is by subsection (1) (e) extended to all drawers, and also to the acceptors and 
makers of domiciled..-"payable at a bank"--drafts and notes. Thus drawers of 
drafts other than cheeks ate not1 as they were under § 701 wholly discharged by 
fa.ilu:re to make due presentment but, like drawers of checks, are discharg-ed only 
as they may have suffered loss as provided in § 3-602(1) (b). As to domiciled 
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paper original § 70 provided that ability and willingness to pay at the place 
named at maturity were "equivalent to a tender of payment"-that is to say 
would stop the running of intere.st, but had no other effect. • .\.ccordingly cases 
have held that makers and acceptors of domiciled paper were not disci:iarged to 
any extent by the holder's failure to make presentment even when the obligor 
had funds available in the paying bank on the date for presentment and the 
bank subsequently failed. Subsection (1) (c) applies the check rule to such 
makers and acceptors; the "tender'' language of § 70 is eliminated; and the n­
sult in the cases referred to in the preceding sentence is reversed. Under this 
section as under the original act presentment for payment is not necessary to 
charge primary parties (makers and acceptors of undomiciled paper). 

5. Under subsection (2) the rules :lS to necessity of notice of dishonor run 
parallel with the rules as to necessit:r of presentment stated in subsection (1). 

6. Under the original §§ 129 and 152 protest is required in the case of every 
"foreign draft·•, defined as a draft whi.eh on its face is not both drawn and pay­
able "within this state." The result has be€n that upon dishonor in Sew York 
a check which appears on its face to be d.r:i.wn in~ Jersey City must be pro­
tested in order to sue the dra\ver or any indorser. This has led to great incon­
venience and expense of protest fees. The only function of protest is that of 
proof of dishonor, and it adds nothi.'1.g to notice of dishonor as such. 

Subsec!.ion (3) eliminates the requirement of protest except up~)n dishonor of a 
draft "·hich on its face a_ppears to he either dra,vn or payaOle outside of the 
United States. The requirement is left as to such international draft.:c ':Jecause 
it is general!y required by foreign law, which this A.rticle c2nnot af: ~ct. The 
formalities of protest are covered by § 3-509 on protest, and substitutes for 
protest as proof of dishonor are provided for in § 3-510 on evidence of dis­
honor and of notice. 

This provision retains from the original § 118 the rule permitting the holder 
at his option to make protest of any dishonor of ~ny other instrument. Even 
when not required protest may have definite convenience where process does 
not run to another state and the t.aking of depositions is a slow and e:,.,_"1)ensive 
matter. Even where the instrument is drawn and payable entirely within a state 
there may be convenience in saving the trip of a witness from Buifn.lo to New 
York to testify to dishonor. where the substitute evidence of dishonor 2nd notice 
of dishonor cannot be relied on. Either required or optional protest is presump­
tive evidence of dishonor. (§ 3-510). 

7. The permissible "protest for bet":.-er security" -of original § 158 is retained 
in the case of a foreign draft, as tl::te pr.!.ctice is common in ce:rt:Un foreign 
countries. 

8. Under the final sentence of § 7 of the original Act an instrume-::.t indor.sed 
when overdu~ became payable on demand a.s to the indorser. That lar.guage has 
been deleted from this ~.\.rticle-see § 3-108 and Comment. It meant, among other 
things and in view of the provisions of the original • .\.ct as to demand paper, 
that such an indor.ser was discharged unless the instrument was p~sented for 
payment within a reasonable time after his indorsement. Presentment of overdue 
paper for the purpose of charging an indorser is unusual and not an expected 
commercial practice; the rule has been little more than a trap for those not 
familiar with the • .\.ct. Subsection ( 4), reversing the original Act, provides that 
as to indorsers after maturity neither presentment nor notice of di!honor nor 
protest is necessary; like pr'..mary parties therefore they will remain liable on 
the instrument for the period of the applicable statute of limitations. 

Cr-oss References: 

Point 1, §§ 3-li02 through 3-508. 
Point 2: §§ 3-413, 3-414 and 3-511. 
Point 3: §§ 3-413, 3-414 and 3-511. 
Point 4: § 3-502. 
Point 6: §§ 3-413, 3-414, 3-509, 3-510 and 3-511. 
Point 8: § 3-108. 

Definitional Croos References: 

"Acceptance". § 3-410. 
"Bank,,, § 1-201. 
"Certificate of deposit". § 3-104. 
"Dishonor". § 3-507. 
"Draft". § 3-104. 
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''Holder". § 1-201, 
"Instrument''. § 3-102. 
"Note". 3-104. 
"Notice of dishonor". § 8-608. 
"Party''. § 1~201. 
"Presentment". § 8-604. 
"'Protest". § 3~509. 
''Secondary party". § 3-102. 
"Signature". § 3-401. 

VIRGIN1A ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-423, 6-442, 6-471, 6-4.82, 6-496, 6-497, 6-508, 6-504, 
6-505, 6-510, 6-511, 6-539. 

§ 3-502. Unexcused Delay; Discharge. (1) Where without excuse any 
necessary presen:ment or notice of dishonor is delayed beyond the time 
when it is due 

(a) any indorser is discharged; and 
(b) any drawer or the acceptor of a draft payable at a bank or the 

maker of a note payable at a bank who because the drawee or payor bank 
becomes insolvent during the delay is deprived of funds maintained with 
the drawee or payor bank to cover the instrument may discharge his 
liability by written assignment to the holder of his rights against the 
drawee or payor bank in respect of such funds, but such drawer, acceptor 
or maker is not otherwise discharged. 

(2) Where without excuse a necessary protest is delayed beyond the 
time when it is dc:e any drawer or indorser is discharged. 

COl\1:\-IE~T: Prior Uniform Statutory Provisions: §§ 7, 70, 89, 144, 150, 162 and 
186, Uniform Negotiable Instruments Law. 

Changes: Cor.i.bined and simplfied. 

Purposes of Changes: This section is 'the complement of the preceding section. 
It covers in one section widely scattered provisions oi the original. Act: 

1. The circumstnnces under which presentment or notice of dishonor or protest 
or delay therein n1·e excused are stated in § 3-511. When not excused delay 
operates as a disclu1rge as provided in this section. 

2. Subsection (1) (b) applies to any drawer1 as well as to the makers and ac­
ceptors of drafts and notes payable at a bank, the rule of the original § 186 
providing for discharge only ,vhere the dra,ver of a check has sustained loss 
through the Celay. This section expressly limits the rule to loss sustained through 
insolvency of the drawee or p.ayor which was the only type of loss to which the 
§ 186 rule has ever heen applied in the cases arising under it. 

The purpose of the rule is to avoid hard.ship upon the holder through complete 
discharge, and unjust enrichment of the drawer or other party who normally bas 
receiYed goods or other consideration for the issue of the instrument. He is 
"deprived of funds" in any case where bank failure or other insolvency of the 
drn,vee or pnyor has prevented him from receiving the benefit of funds which 
'\\-·ould have paid the instrument if it hnd been duly presented. 

The original language discharging the drawer ''to the extent of the loss caused 
hy the dehi::" ha.,; not worked out satisfactorily in the decided cases, since the 
amount of tl1e loss caused by the failure of a bank is almost never ascertainable 
at the time of suit and may not be ascertained until some years later. The 
decisions haYe turned upon burden of proof, and the. drawer has seldom succeeded 
in proving his discbnrge. Subsection (1} (b} therefore substitutes a right to dis· 
charge liabilit)~ by written assignment to the holder of rights against the 
dra\vee or payor as to the funds which cover the particular instrument. The 
assig:iment is intended to give the holder an etfective right to claim age.inst 
the drawee or payor. 

3. Subsection (2) retains the rule of the original § 1521 that any unexcused delay 
of a required protest is a complete discharge of all drawers and indoTSers. 
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Cross References: 
Point 1: § 3-511(1). 
Point 2: § 3-501. 
Point 3: § 3-509. 

Definitional Cross References: 
"Bank11

• § 1-201. 
unraft". § 3-104. 
"Holder". § 1-201. 
"Insolvent". § 1-201. 
"Instrument". § 3-102. 
"Note". § 3-104. 
"~otice of dishonor". § 3-508 
"Payor bank". § 4-105. 
"Presentment". § 3-504. 
''Protest". § 3-509. 
l<Rights". § 1-201. 
"Signature". § 3-401. 
"Written". § 1-201. 

VIRGINIA A:'.'i:'o!OTATIONS 

Prior Statutes: Code 1950, §§ 6-359, 6-4~3, 6-442, 6-497, 6-503, 6-505, G-539. 

Comment: The section is consistent 1'"ith the dictum in Citizens and !1-Iarine Bank 
v. 7'.1fclt-!urran, 138 Va. 657, 662, 123 S.E. 507 (1924), in ,-vhich it is said that 
an indorser is a surety, and any change in his contract without his consent, how­
ever immaterial, and even though to his advantage, discharges an indorser. 

§ 3-503. Time of Presentment. (1) Unless a different time is ex­
pressed in the instrument the time for any presentment is determined as 
follows: 

(a) where an instrument is payable at or a fixed period after a stated 
date any presentment for acceptance must be made on or before the date 
it is payable; 

(b) where an instrument is payable after sight it must either be pre· 
sented for acceptance or negotiated within a reasonabie time after date 
or issue whichever is later; 

(c) where an instrument shows the date on which it is payable pre­
sentment for payment is due on that date; 

(d) where an instrument is accelerated presentment for payment is 
due within a reasonable time after the acceleration; 

(e) with respect to the liability of any secondary party presentment 
for acceptance or payment of any other instrument is due within a reason­
able time after such party becomes liable thereon. 

(2) A reasonable time for presentment is determined by the nature 
of the instrument, any usage of banking or trade and the facts of the 
particular case. In the case of an uncertified check which is drawn and 
payable within the United States and which is not a draft drawn by a bank 
the following are presumed to be reasonable periods within which to pre­
sent for payment or to initiate bank collection: 

(a) with respect to the liability of the drawer, thirty days after date 
or issue whichever is later; and 

(b) with respect to the liability of an indorser, seven days after his 
indorsement. 

(3) Where any presentment is due on a day which is not a full busi­
ness day for either the person making presentment or the party to pay or 
accept, presentment is due on the next follo"l\ing day which is a full busi­
ness day for both parties. 
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( 4) Presentment to be sufficient must be made at a reasonable hour, 
and if at a bank during its banking day. 

CO!tl!tIENT: Prior Uniform Statutory Provision: §§ 71, 72, 75, 85, 86, 144, 145, 
146, 186 and 193, Uniform Negotiable Instruments Law. 

Changes: Combined and simplified; new provisions. 

Purposes of Changes and New Matter: 1. This section states in one place all of 
the rules applicable to the time of presentment. Excused delay is covered by 
§ 3·511 on waiver and excuse, and the effect of unexcused delay by § 3-502 on 
discharge. 

The original § 86, as to the determination of the time of payment by calculation 
from the day the time is to run, is omitted as superfluous. It states a rule 
universally applied to all time calculations in the law of contracts, and has no 
special application to negotiable instruments. No change in the law is intended. 

2. Subsection (1) contains new provisions stating the commercial understanding 
as to the presentment of instruments payable after sight, and of accelerated paper. 

3. Subsection (2) retains the substance of the original § 193 as to the determina­
tion of a reasonable time. It provides specific time limits which are presumed, 
as that term is defined in this A.ct (§ 1-201), to be reasonable for uncertified 
checks drav.11 and payable within the continental limits of the United States. 
The courtmade time limit of one day after the receipt of the instrument found 
in decisions under the original Act has proved to be too short a time for some 
holders, such as the department store or other large business clearing many checks 
through its books shortly after the .first of the month, as well as the farmer or 
other individual at a distance from a bank. 

The time limit provided differs as to drawer and indorser. The drawer, who has 
himself issued the check and normally expects to have it paid and charged to his 
account is reasonably required to stand behind it for a longer period, especially 
in ,;iew of the protection no,v provided by Federal Deposit Insurance. The 
thirty days specified coincides "With the time after which a purchaser has notice 
that a check has become stale (§ 3-304{3) (c) ). The indorser, who has normally 
merely received the check and passed it on, and does not expect to have to 
pay it, is entitled to know more promptly whether it is to be dishonored, in 
order that he may have recourse against the person with whom he has dealt. 

4. Subsection (3) replaces the original §§ 85 and 146. It is intended to make 
allo~·ance for the increasing practice of closing banks or businesses on Saturday 
or other days of the week. It is not intended to mean that any drawee or obligor 
can avoid dishonor of instruments by extended closing. 

5. Subsection (4) eliminates the provision of the original § 75 permitting pre­
sentment "at any hour before the bank is closed" if the drawer has no funds in 
the bank. The change is made to avoid inconvenience to the bank. 

"Banking day" is defined in § 4-104. 

Cross References: 

Point 1: §§ 3-501, 3-502, 3-505, 3-506 and 3-511. 
Point 3: §§ 1-201 and 3-304(3)(c). 
Point 5: § 4-104. 

Definitional Croes References: 

".~cceptance". § 3-410. 
"Bank". § 1-201. 
11 Banking day". § 4-104. 
"Check1

'. § 3-104. 
"Draft". § 3-104. 
jjinstrument". § 3-102. 
11 Issue11

• § 3-102. 
"Party''. § 1-201. 
"Person". § 1-201. 
"Presentment". § 8-504. 
"Presumed". § 1-201. 
"Reasonable time". § 1-204. 
11Secondary party". § 3-102. 
''Usage of trade". § 1-205. 
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VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-424, 6-425, 6-428, 6-438, 6-439, 6-497, 6-498, 
6-499, 6-539, 6-546. 

Comment: Subsection 3-503(1) (e) provides that presentment to bind a secondary 
party must be madt: ,.,dthin a reasonable time after the party becomes liable, an 
approach that is consistent with the statement in Bacon's . .\dm'r v. Bacon's 
Trustee, 94 Va. 686, 688, 27 S.E. 576 (1897) that a demand note must be presented 
for payment vrithin a reasonable time in order to charge the indorser. 

§ 3-504. How Presentment Made. (1) Presentment is a demand for 
acceptance or payment made upon the maker, acceptor, drawee or other 
payor by or on behalf of the holder. 

(2) Presentment may be made 

(a) by mail, in which event the time of presentment is determined 
by foe time of receipt of the mail; or 

(b) through a clearing house; or 

(c) at the place of acceptance or payment specified in the instrument 
or if there be none at the place of business or residence of tl:e party to ac­
cept or pay. If neither the party to accept or pay nor anyone authorized 
to act for him is present or accessible at such place presentment is excused. 

(3) It may be made 

( a) to any one of two or more makers, acceptors, drawees or other 
payors; or 

(b) to any person who has authority to make or refuse the accept­
ance or payment. 

( 4) A draft accepted or a note made payable at a bank in the United 
States must be presented at such bank. 

(5) In the cases described in § 4-210 presentment may be made in the 
manner and with the result stated in that section. 

COMMENT: Prior Uniform Statutory Provision:§§ 72, 73, 77, 78 and 145, Unifcrm 
Negotiable Instruments Law. 

Changes: Combined and simplified. 

Purposes of changes: 1. This section is intended to simplify the rules as to how 
presentment is made and to make it clear that any demand upon the party to ;,a.y 
is a presentment no matter where or how. Fcrmer technical requirements of 
exhibition of the instrument and the like are not required unles:s insisted upon 
by the party to pay (§ 3-505). 

2. Paragraph (a) of subsection (2) authorizes presentment by mail directly to 
the obligor. The presentment is '3ufficient and the instrument is dishonored by 
non-acceptance or non-payment even though the party making presentment may 
be liable for improper collection methods. "Through a clearing-house" means that 
presentment is not made when the demand reaches the clearing-house, but when 
it reaches the obliger. § 4-210 should also be consulted for the methods -Jf 
presenting which may properly be employed by a collecting bank. Subsection {5) 
of this section makes it clear that presentment made under § 4-210 is proper 
presentment. 

3. Paragraph (a) of subsection (3) eliminates the requireme'1t of the origmal 
§§ 78 and 145(1) that presentment be made to each of two or more make,-s, 
acceptors or drawees unless they are partners or one has authority to act for ~e 
others. The .holder is entitled to expect that any one of the na.r:1ed parties will 
pay or accept, and should not be required to go to the trouble and expense of 
making separate presentment to a number of them. 

4. § 3-412 provides that an acceptance made payable at a bar..k in the United 
States does not vary the draft. Subsection (4) of this section ma:i;:es it clear that 
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a dmft so accepted must be presented at the bank so designated. The same rule 
is applied to notes made payable at a bank. The rule of the subsection is in con­
formity with the provisions of § 3-601 on presentment and § 3-602 on the effect 
of failure to make presentment with reference to domiciled paper. 

Cross References: 
Point 1: §§ 3-501, 3-502, 3-505 and 3-511. 
Point 2: § 4-210. 
Point 5: §§ 3-412, 3-501 and 3-602. 

Definitional Cross References: 
" . .\.cceptance". § 3-410. 
"Bank". § 1-201. 
"Clearing house". § 4-104. 
"Draft". § 3-104. 
"Holder". § 1-201. 
4'Instrument". § 3-102. 
"Note". § 3-104. 
11Party". § 1-201. 
"Person". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-425, 6-426, 6-430, 6-431, 6-498. 

§ 3-505. Rights of Party to Wnom Presentment Is Made. (1) The 
party to whom presentment is made may without dishonor require 

(a) exhibition of the instrument; and 

(b) reasonable identification of the person making presentment and 
evidence of his authority to make it if made for another; and 

(c) that the instrument be produced for acceptance or payment at a 
place specified in it, or if there be none at any place reasonable in the cir­
cun1stances; and 

( d) a signed receipt on the instrument for any partial or full pay­
ment and its surrender upon full payment. 

(2) failure to comply with any such requirement invalidates the pre­
sentment but the person presenting has a reasonable time in which to 
comply and the time for acceptance or payment runs from the time of com­
pliance. 

COMMENT: Prior Uniform Statutory Provision: § 74, Uniform Negotiable In­
struments Law. 

Changes: Expanded and modified. 

Purposes of Changes: To supplement the provisions as to how presentment is 
made, by permitting the party to whom it is made to insist on additional 
requirements: 

L In the first instance a mere demand for acceptance or payment is su:fficient 
presentment, and if the payment is unqualifie.dly refused nothing more is re­
quired. The party to whom presentment is made may, however, require exhibition 
of the instrument, its production at the proper place, identification of the party 
making presentment, and a signed receipt on the instrument, or its surrender on 
full payment. Failure to comply with any such requirement invalidates the pre­
sentment and means that the instrument is not dishonored. The time for 
presentment is, however, extended to give the person presenting a reasonable 
opportunity to comply with the requirements. 

2. "Reasonable identification" .means identification reasonable under all the 
circumstances. I! the party on whom demand is made knows the person making 
presentment, no requirement of identification is reasonable, while if the circum­
stances are suspicious a great deal may be required. The requirement applies 
whether the instrument presented is payable to order or to bearer. 
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CrOBS R.e.ferences: 
Point 1: §§ 3-504 and 3-506. 

Definitional Cross References: 
"Acceptance". § 3-410. 
'"Dishonor"'. § 8-607. 
"Instrument". § 3~102. 
"Party". § 1-201. 
"Person". § 1""201. 
"Presentment". § 8-504. 
"Reasonable time". § 1-204. 
1'Signed0

• § 1~201. 

VIRGL'IIA ANNOTATIONS 

Prior Statutes, Code 1950, § !h\27. 

§ 3-506. Time Allowed for Acceptance or Payment. (1) Acceptance 
may be deferred without dishonor until the close of the next business day 
following prese,:tment. The holde~ may also in a good faith effort to obtain 
acceptance and without either dishonor of the instrument or discharge of 
secondary parties allow postponement of acceptance for an additional 
business day. 

(2) Except as a longer time is allowed in the case of documentazy 
drafts drawn under a letter of credit, and unless an earlier time is agreed 
to by the party to pay, payment of an instrument may be deferred without 
dishonor pending reasonable examination to determine whether it is prop­
erly payal:;le, but payment must be made in any event before the close of 
business on the day of presentment. 

COMMENT: Prior Uniform Statutory Provision: § 136, Uniform Negotiable In· 
struments Law .. 

Changes, Expanded. 

Purposes of Changes: The original section eove.._""00 only the time allowed to the 
drawee on presentment for acceptance. This sec:ion also covers the time illowed 
on presentment for payment. 
§ 3-112 (Time _;\llowed for Honor) st:ltes the time. longer than here provided, 
aunng which a bank to which dr.lf:..S are presented under a letter of credit may 
defer payment or acceptance without dishonor of the drafts. As to drafts drawn 
under a letter of credit § 5-112 of course controls. 
§ 4-301 on deferred posting should be consulted for the right of a payor bank to 
recover tentative .settlements made by it on the day an item is received. That 
right does not survive final payment (§ 4-213). 

Cross References: 

§§ 4-301 and 5-112. 

Definitional Cross References: 
"Acceptancen. § 8-410, 
"Dishonor". § 3-507. 
"Documentary dro.ft". §§ 3-102 and 4-104. 
"Instrument''. § 3-102. 
''Letter of credit". § 6-103~ 
"Party". § 1-201. 
"Presentment"~ § 3,..604. 

VIRGINIA ANNOTATIONS 

Prior Statutes, Code 1960, § !h\89. 

§ 3-507. Dishonor; Holder's Right of Recourse; Tenn Allowing Re· 
Presentment. (1) An instrument is dishonored when 

(a.) a necessary or optional presentment is duly made and due accept­
ance or payment is refused or cannot be obtained within the presc:ribed 
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time or in case of bank collections the instrument is seasonably returned 
by the midnight deadline (§ 4-:101); or 

(b) presentment is excused and the instrument is not duly accepted 
or paid. 

(2) Subject to any necessary notice of dishonor and protest, the holder 
has upon dishonor an immediate right of recourse against the drawers and 
indorsers. 

( 3) Retu]Jil of an instrument for lack of proper indorsement is not 
dishonor. 

( 4) A term in a draft or an indorsement thereof allowing a stated 
time for re-presentment in the event of any dishonor of the draft by non­
acceptance if a time draft or by nonpayment if a sight draft gives the 
holder as against any secondary party bound by the term an option to waive 
the dishonor without affecting the liability of the secondary party and he 
may present again up to the end of the stated time. 

CO:i\'U\lENT: Prior Uniform Statutory Provision: §§ 83 and 149, Uniform Nego­
tiable Instruments La,v. 

Changes: Reworded. 

Purposes of Changes: 1. The language of the section is changed in accordance 
\Vith the provisions of the preceding section as to the time allowed for acceptance 
or payment. 
2. Subsection (3) is ne,v. It states general banking and commercial under­
standing. The time within which a payor bank must return items, and the 
methods of returning, are stated in § 4-301. Under § 3-411(3) a bank may 
certify an item so returned. 

Cross References: 

Point 1: §§ 3-503, 3-504, 3-505, 3-508 and 4-301. 
Point 2: §§ 3-411(3), 4-301. 

Definitional Cross References: 
"_.\cceptance". § 3-410. 
"Bank". § 1-201. 
"Draft". § 3-104. 
"Holder". § 1-201. 
"Instrument". § 3-102. 
"!tiidnight deadline". § 4-104. 
"Notice of dishonor". § 3-508. 
"Presentment". § 3-504. 
"Protest". § 3-509. 
"Right". § 1-201. 
"Seasonably". § 1-204. 
''Secondary party". § 3-102. 
"Term". §_ 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-436, 6-502. 

§ 3-508. Notice of Dishonor. (1) Notice of dishonor may be given 
to any person who may be liable on the instrument by or on behalf of the 
holder or any party who has himself received notice, or any other party 
who can be compelled to pay the instrument. In addition an agent or bank 
in whose hands the instrument is dishonored may give notice to his prin­
cipal or customer or to another agent or bank from which the instrument 
\V:::ts received. 

(2) Any necessary notice must be given by a bank before its midnight 
deadline and by any other person before midnight of the third business 
da.~· l'!.fter dishonor or receipt of notice of dishonor. 
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( 3) Notice may be given in any reasonable manner. It may be oral 
or written and in any terms which identify the instrument and state that 
it has been <lishonored. A misdescription which does not mislead the party 
notified does not vitiate the notice. Sending the instrument bearing a stamp, 
ticket or writing stating that acceptance or payment has been refused or 
sending a notice of debit with respect to the instrument is sufficient. 

(.!) Written notice is given when sent although it is not received. 

( 5) Notice to one partner is notice to each although the firm has 
been dissolved. • 

( 6) V\>l1eu any party is in insolvency proceedings instituted after the 
issue of the instrument notice may be given either to the party or to the 
representative of his estate. 

17) When any party is dead or incompetent notice may be sent to his 
last k::own address or given to his personal representative. 

(8) Notice operates for the benefit of all parties who have rights on 
the instrument against the party notified. 

C0)1:l\1E.'.l·iT: Prior Lniform Stn.tutory Provision: §§ 90 through 10$, Uniform 
Negotiabl.? Instruments La\v. 

Changes: Combined and simptiiied. 

Purposes of Changes: To simplify notice of dishonor and eliminate many of the 
det;;.iled requirerne!lts of the original Act: 

1. Notice is normally given by the holder or by an indorser who has himseif 
recei-:·ed ::i.otice. Subsection (1) is intended to encourage and facilitate notice 
of dishonor t}y permitting any party l\-'ho may be compelled to pay the lnstru.""ll.ent 
to notify r..ny pnrty who may De liable on it. Thu.s an indorser may notify another 
indorser \\'ho is not liable to the one who gives notice, even when the latter has 
not !'Geeived notice f1·om any other party to the instrument, 

2, Except ~.s to collecting banks, as to w-hom § 4~212 controls, the time within 
which necc,,,,sary notice must be given is extended to three days after dishonor 
or recei;,t )f notice from another par::y. In the case of individuals the one-day 
time lin:ir •):' the originul A.ct has pro,·e.t 1.-oo short in many cases. It is e..xtended 
to give the J;urty a margin of time \"rithln which to aseer..ain what is required of 
him .o.r:d g--~t out an ordinary business letter. This time leeway eliminates the 
elaborate prnvisif>ns as to the time of mailing in the ori.r...nal §§ 103 and 104. 

8. Subsection (3} retnins the substatee of the original §§ 95 and 96. The :pro­
v-ision a;.Jp::r;\-es the bank practice of ret",.trning the instrument bearing a stamp, 
ticket or 0ther writing, or a ~otice of. debit of the account, as suffieient notice. 
Subsection \4) retains the suO::;tanCf? of the ori.gincl § 105. 

4. Subsecr:on (7) perrr,its nf'ltice to be sent to the last kno'\\'TI address of a party 
v.•ho is de3.,; o:;• ir.co1;.1J)etent :':tther the!1 .to his persona.I repre:;enbtive. Tl:e pro­
tisicn is l:1tended to save ti:ne, as the Y....J.!1te of tt:Q personal repre:>entati,e often 
cannot easily be U3C:t.•::·ta.inerl, :tnd mail addressed to the orhfnal party wiU ;:each 
the representatiYe. 

Cross References: 
§§ 3-50'.. ;l-50'; and 3-511. 
Point ~: § t-212. 

Definitional Cross References: 
"Aceeptn:::cett. § 3-410. 
"Bank!!. § 1-201. 
''(.ustome:·". § 4-19-L 
.. Dishor.c,r''. § 8-507. 
113:oldc:-". § 1-201. 
"I::s-0lve::,y rn:oc;::e.;!in.gs". § 1-201. 
''lr::5t1·ur.t:---:!1t"~ § 3-102. 
"I1sue". § 3-102. 
":-Iidn~:,;(:: dea<llin1:''. § 4-104.. 
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'
1Notifiesn. § 1~201, 
"Party". § 1-201. 
"Person". § 1-201. 
''Representativ-e0

• § 1-201. 
"Rights". § 1-201. 
"Send". & 1~201. 
~;Written•~· and "writingn. § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-443 through 6-461. 

Comment: The section is consistent with Mye:rs v. Bibee Grocery Co .• 148 Va. 
282, 138 S.E. 570 (1927), whleh held that a letter from the payee to an indorser 
constituted sufficient notice of dishonor. Although the cnse is not directly in 
point, the UCC is also consistent with Harris v. Citizens Bank & Trust Co., 172 
Va. 111, 134-35, 200 S.E. 652 (1939), which held it to be proper for an as-yet 
unqu:ili:tled executor to pay a note on v,rhich the testator was an indo:rser, without 
waiting for notice of dishotlor. 

§ 3-509. Protest; Noting for Protest. (1) A protest is a certificate 
of dishonor made under the hand and seal of a United States consul or 
vice consul or a notary public or other person authorized to certify dis­
hor.or by the law of the place where dishonor occurs. It may be made upon 
information satisfactory to such person. 

('.:) The protest must identify the instrument and certify either that 
due presentment has been made or the reason why it is excused and that 
the instrument has been dishonored by nonacceptance or nonpayment. 

(3) The protest may also certify that notice of dishonor has been given 
to all parties or to specified parties. 

( 4) Subject to subsection (5) any necessary protest is due by the 
time that notice of dishonor is due. 

(5) If, before protest is due, an instrument has been noted for protest 
by the officer to make protest, the protest may be made at any time there­
afta· as of the date of the noting. 

CO)IlIENT: Prior Unifnrm Statutory Provision: §§ 153, 154, 155, 1561 158 and 
160, Uniform Negotiable Instruments. Law, 

Changes: Combined and simplif:ed. 

Purposes of Changes: 1. Protest is not necessary except on drafts drawn or 
payable outside of the United States. § 3-501(3) which also permits the holder 
at his op:ion to make protest on dishonor of any other instrument. This section 
is intended to simplify either necessary or optional protest when it is tt1ade. 

2. "Protest" has been used to mean the act of malting protest, and sometimes 
loosely to refer to the entire process of presentme-nt, notice of dishonor and pro­
test. In this _.\.rticle it is given its original, technie!ll meaning, th.at of the official 
eert.if,c:nte of dishonor. 

3. Subgection (1) adGs to the notary public the United States consul or vice 
cons-.11. and any other person :authorized to certify dlshonot by the law of the 
J)lace •;.•here dishonor occurs. It eliminates the requirement of the original § 156 
that protest must he made at the place of dishonor. It eliminates also the pro­
Yis:ion of the original § 154 permitting protest by ~·any respectable resident of 
the plu.~e ~·here the b.iU is dishonored, in the presence of two or more credible 
,vitnesses." This has at lea.st left uncertainty as to the identity and credibility 
of the persons certifying, and has almost ne\•er been used. Any necessary delay 
in finding the proper officer to make protest is excused under § 3-511, 

·L "Information satisfactory to such person" does away \\ith the requiremt-nt 
"eeu.:>.ionally stated, that the person making protest must certify as of his own 
k.."':lo\\·]edge. The requirement has been more honored in the hreaeh than in the 
.--i;,ser\~ru:ee) and ir. practice protest has been mo.de upon hearsay which the officer 
regards as reliable, upon the admission of the person ,vho has dishonored1 or 
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at most upon re-presentment, which is only indirect proof of the original dis­
honor. There is seldom any possible motive for false protest, and the bB.$iS on. 
which it. is made is never questioned. Subsection (1) leai.·es to the certifying 
officer the responsibilit}' for determining whether he has satisfactory information. 
The provision is not intended to affect any personal liability of the officer :for 
making a false certificate, 

5. The protest need not be in any particular form, so long as it certifies the 
matters st~ted in Subsection (2). It need not be annexed to the instrun·1ellt, and 
may be furn·arded ser,2.ratety; but annexation rnay identify the instrument. If 
the instrun1e11t is lost, destroyed, or ,.;Tongfully ,Yithheld1 protest is still .sufficient 
if it identifies the instrument; but the o~uer must prove his rights as in any 
action under this Article on a lost, destroyed or stolen instrument (§ 3-804). 

6. Subsection (3) recognizes the practice of including in the protest a certifica­
tion that notice of dishonor has been given to all parties or to specified parties. 
The next section makes such a certification presumptive eviden1~e that the notice 
has been given. 

7. P:ro'!:est is normally forwarded with notice of dishonor. Subsection (4) -:x­
tends the rime for making a necess:.u-y protest to coincide wit.!1. the time for 
giving notice of dishonor. ~<\..ny delay due to circ!.1ms:.ances be}~ond the holder's 
eor.trol is excused under § 3-511 on waiver or e,xcuse. Any protest w:Ucft is not 
necess~ry but merely optior-..al with the holder may be made at any time before 
it is used as evidence. 

B. Subsection (5), retains from the original § 155 the provision permitting the 
officer to note the protest anrl e..n.end it formally later. 

Cross Reft:rences: 

Point 1: §§ 3-501(3) ond 3·511. 
Point 3: § 3-511(1). 
Point 5: § 3-804. 
Poir:t 6: § 3-510(a). 
Point 7: §§ 3-508(2) and 3-511(1). 

Definitional Cross References: 

"Disbonor0
• § 3-507. 

"Instr'JmenF1
• § 3-1G2. 

"~otice of dishonor", § 3-508. 
··Party''. § 1-201. 
"Pe:rson". § 1-201. 
·'Presentment", § 3-504. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 12501 §§ 6-506 1 6-507, 6-508, 6-509, 6-511, 6-513. 

§ 3·510. Evidence of Dishonor and Notice of Dishonor. The following 
are adI:1.issibie as evidence and create a presumption of dishonor and of any 
notice of dishonor therein shown: 

( a) a document regular in forn1 as provided in the preceding section 
which purports to be a protest: 

(b) the purported stamp or writing of the drawee. pazor bank or 
presenting bank on the instrument or accompanying it stating that ac­
ceptance or payment has been refused for reasons consistent with dishonor; 

(cl any book or record of the drawee, payor bank, or anv colleeting 
bank kept in foe usual course of business which shows disfonor. even 
though there is no e,idence of who made the entry. · 

COJ!l\!E~i'; Prior Uniform Statutory Provision: )Ione. 

Pnr:,,os<'s: -::::!1is :iec~ion is new, !t .llt~tt.-'-S the effer: of protest a,; evidc.·::ce, and 
pro.-ides :·.;·r, suost1tutes for protest ~,;:: proof of dis?1onor: 

1. I:ar?-gr.:,;ph (~) states the gene~ll7 accepted: rule that a protest :s :'J.Ot only 
adrr:1ss1bli· :--,s e\~1de:ice. hut creates ::i ptesun1ption, :1S that ter=i: is def.r::<:·i in tllis 
Ac:t (§ 1-::!01), of the dishonor w-hie!: it certifies. T'!,e rule is f.xtended u: i::1clnde 



the giving of any notice of dishonor certified by the protest. The prov1s1on also 
relieves the holder of the necessity oi proving that a document regular in form 
,vhich purports to be a protest is authentic, or that the person making it was 
qualified. Nothing in the provision is intended to prevent the obligor from over­
throwing the presumption by e"idence that there was in fact no dishonor, that 
notice was not given, or that the protest is not authentic or not made by a proper 
officer. 

::!. Paragraph (b) recognizes as the full equivalent of protest the stamp, ticket 
or other writing of the drawee, payor or presenting bank. The drawee's state­
ment that payment is refused on account of insufficient funds always has been 
commercially acceptable as fuil proof of dishonor. It should be satisfactory evi­
dence in any court. It is therefore made admissible, and creates a presumption 
of dishonor. The provision applies only where the stamp or writing states rea­
sons for refusal which are consistent with dishonor. Thus the follo,ving reasons 
ior refusal are not evidence of dishonor, but of justifiable refusal to pay or accept: 

Indorsement missing 
Signature missing 
Signature illegible 
Forgery 
Payee altered 
Date altered 
Post dated 
Not on us 

On the other hand the follon·ing reasons are satisfactory evidence of dishonor, 
consistent with due presentment, and are ,vithin this proYision: 

~ot sufficient funds 
Account garnished 
No account 
Payment stopped 

3. Paragraph (c) recognizes as the full equivalent of protest any books or records 
of the dra"\vee, payor bank or any collecting bank kept in its usual cou1"Se of 
business, even though there is no evidence of who made the entries. The pro­
vision, as well as that of paragraph (b), rests upon the inherent .improbability 
that bank records, or those of the dra"\vee, \•till show any dishonor which has not 
in fact occurred, or that the holder will attempt to proceed on the basis of dis­
honor if he could in fact haYe obtained payment. 

Cross References: 

§§ 3-501 and 3-508. 
Point 1: § 1-201. 

Definitional Cross References: 

'
1Acceptance". § 3-410. 

"Collecting bank". § 4-105. 
''Dishonor''. § 3-507. 
"Instrument".§ 3-102. 
<(Notice of dishonor''. § 3-508. 
"Payor bank". § 4-105. 
''Presumption". § 1-201. 
"Protest". § 3~509. 
"Writing". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 3-511. Waived or Excused Presentment, Protest or Notice of Dis­
honor or Delay Therein. (1) Delay in presentment, protest or notice of 
dishonor is excused when the party is without notice that it is due or when 
the delay is caused by circumstances beyond his control and he exercises 
reasonable diligence after the cause of the delay ceases to operate. 

(2) Presentment or notice or protest as the case may be is entirely 
excused ,vhen 

(a) the party to be charged has waived it expressly or by implication 
either before or after it is due; or 
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{b) such party has himself dishonored the instrument or has counter­
manded payment or otherwise has no reason to expect or right to require 
that the instrument be accepted or paid; or 

(c) by reasonable diligence the presentment or protest cannot be made 
or the notice given. 

(3) Presentment is also entirely excused when 

(a) the maker, acceptor or drawee of any instrument except a docu­
mentary draft is dead or in insolvency proceedings instituted after the 
issue of the instrument; or 

(b) acceptance or payment is refused but not for want of proper 
presentment. 

U) Where a draft has been dishonored by nonacceptance a later pre­
sentment for payment and any notice of dishonor and protest for nonpay­
ment are excused unless in the meantime the instrument has been accepted.. 

(5) A waiver of protest is also a waiver of presentment and of notice 
of dishonor even though protest is not required. 

(6) Where a waiver of presentment or notice or protest is embodied 
in the instrument itself it is binding upon all parties; but where it is written 
above the signature of an indorser it binds him or,ly. 

COMME:NT: Prior Uniform Statutor; Provision: §§ 79, 80, 81, 82, 109, 111, 112, 
1131 114, 115, 116, 1301 147, 148, 150) 151~ 159, Uniform Negotiable Instruments 
Law. 

Changes: Combined and simplified. 

Purposes of' Changes: This section combines widely scattered sections of the 
original ~~ct and is intended to simplify the rules as ::o when presentment, notice 
or protest is excused~ 1. The single term "excused" is substituted for ••excused,,. 
"dispensed with," anot necessary," ~'not required/' a.s used variously in the 
orig:nal }\ct. No change in meaning is intended. 

2. Subsection (1} combines provisions found in the original §§ 81, 113, 147 and 
159. Delay in making presentment either for payment or for aceeptance, in givin~ 
notice of dishonor or in making protest is excused when the party has acted with 
re!'l.sonable diligence and the detay is not his fault. This is true where an :instru· 
ment has been accelerated without bis knowledge, or demand bas been made by a 
prior bolder immediately before his purchase. It is trJ.e under any other circum­
stances where the delay is beyond his controL The words ••not Imputable to his 
default, misconduct or negligence" found in the original §§ Slt 113 and 159 are 
omitted as superfluous, but no change in substance is intended. 

8. A:ny waived presentment, notice or protest is excused. as under the origins.I 
§~ 82, 109, 110 and 111. The waiver may be express or implied, oral or -written., 
and before or after the proceeding waived is due. It ma-y be,. and often is, a ter.n 
of the instrument when it is issued. Subsection (5) retains as standard eom-­
mercial usage the meaning attached by the orlgirutl § 111 to "protest waived." 
4. Pa.:repraph (b) of subsection (2) eombin&s the subst:::tnee of provisions found 
in the original §§ 79, 80, 114, 115 and 130. A party who has no right to require or 
res.son io expect that the instrument will be honored is not entitled to presentment. 
notice or protest. This is of course true where he has him.self dishonored the 
i.n.strJ.ment or has countermanded payment. It is equally true, for examplet 
where he is an accommodaterl part}"' and has himself broken the aeco:mmodation 
~ement. 

5. Paragnph (e) of subsection (2) combines prot'isions found in the original §§ 
82(1), 112 and 159. The excuse is established only by proof tM.t reasonable 
diligence has been exercised without success, or t.1.at reasonable diligence would 
in any case have been unsuccessful. 

6. Paragraph (a) of subse<":tion {3) is new, It excuses presentment in 'situations 
whe~ im:medi~te payment or ~cceptance is impossible or so unlikely that th-e 
holder cannot reasonably he expected to ~ake presez:.trnent. Re is permitted 
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instead to have his immediate recourse upon the drawer or indorser, and let the 
latter file any necessary claim in probate or insolvency proceedings. The excep­
tion for the documentary draft is to preserve any profit on the resale of goods for 
the creditors of the drawee if his representative can find the funds to pay. 
7. Paragraph (b) of subsection (3) extends the original § 148(3) to include any 
case where payment or acceptance is definitely refused and the refusal is not on 
the ground that there has been no proper presentment. The purpose of present­
ment is to determine whether or not the maker, acceptor or dra\vee will pay or 
accept; and ,vhen that question is clearly determined the holder is not required 
to go through a useless ceremony. The provision applies to a definite refusal 
stating no reasons. 

8. Subsection (4) retains the rule of the original§§ 116 and 151. 

9. Subsection (6) retains the rule of original § 110. 

Cross References: 
§§ 3-501, 3-502, 3-503, 3-507 and 3-509. 

Definitional Cross References: 
" • .\cceptance". § 3-410. 
"Dishonor". § 3-507. 
"Documentary draft". § 4-104. 
"Draft". § 3-104. 
"Insolvency proceedings''. § 1-201. 
"Instrument". § 3-102. 
11 Issue". § 3-102. 
"Notice of dishonor". § 3-508. 
HParty". § 1-201. 
"Presentment". § 3-504. 
"Protest". § 3-509. 
"Right". § 1-201. 

VIRGINIA AN:'!OTAT!ONS 

Prior Statutes: Code 1950, §§ 6-432, 6-433, 6-434, 6-435, 6-462, 6-464, 6-465, 6-466, 
6-467, 4-468, 4-469, 6-483, 6-500, 6-501, 6-503, 6-504, 6-512. 

Comment: The section continues the rule that notice of dishonor may be waived, 
either expressly or impliedly, and either before or after it is due. In Inge v. Bryant, 
144 Va. 782, 789-92, 130 S.E. 773 (1925), and First National Bank v. Anderson, 
125 Va. 102, 99 S.E. 561 {1919), the comt found implied waivers of notice, after 
such notice was due. In Security Loan and Trust Co. v. Fields, 110 Va. 827, 67 
S.E. 342 (1910), it was found that there had been no waiver. 

PART 6 

DISCHARGE 

§ 3-601. Discharge of Parties. (1) The extent of the discharge of 
any party from liability on an instrument is governed by the sections on 

(a) payment or satisfaction (§ 3-603); or 
(b) tender of payment (§ 3-604); or 

(c) cancellation or renunciation (§ 3-605); or 
(d) impairment of right of recourse or of collate,·al (§ 3-606): or 

(e) reacquisition of the instrument by a prior party (§ 3-208): or 

(f) fraudulent and material alteration (§ 3-407); or 
(g) certification of a check (§ 3-411); or 

(h) acceptance ,·ar;ing a draft (§ 3-412); or 

(i) u:ciexcused delay in presentment or notice of dishonor or protest 
( ~ 3-502). 
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(2) Any party is also discharged from his liability on an instrument 
to another party by any other act or agreement with such party which 
would discharge his simple contr:;1ct for the payment of money. 

(3) The liability of all parties is discharged when any party who has 
himself no right of action or recourse on the instrument 

(a) reacquires the instrument in his own right; or 

(b) is discharged under any provision of this Article, except as other­
wise provided with respect to discharge for impairment of recourse or of 
collateral ( § 3-606). 

COMMENT: Prior Uniform Statutory Provision: §§ 119, 120 and 121, Uniform 
Negotiable Instruments Law. 

Changes: Portions of original sections combined and reworded; new provisions. 

Purposes of Changes: !. Subsection (1) contains an index referring to all of 
the sections of this Article which provide for the discharge of any party. The 
list is exclusive so far as the provisions of this ~.\.rticle are concerned, but it is not 
intended to prevent or affect any discharge arising apart from this statute, as for 
example a discharge in bankruptcy or a statutory provision for discharge if the 
instrument is negotiated in a gaming transaction. • 

2. A negotiable instrument is in itself merely a piece of paper bearing a writing, 
a.nd strictly speaking is incapable. of being discharged. The parties are rather 
discharged from liability on their contracts on the instrument. The language ~of 
the original § 119 as to discharge of the instrument itself has left uncertainties as 
to the effect of the discharge upon the rights of a subsequent holder in due course. 
It is therefore eliminated, and this section now distinguishes instead between 
the discharge of a single party and the discharge of :ill parties. 

So far as the discharge of any one party is concerned a negotiable instrument 
differs from any other contract only in Llie special rules arising out of its 
character to which paragraphs (a) to (i) of subsection (1) are an index., and in 
the effect of the discharge against a subsequent holder in due course (§ 3-602), 
Subsection (2) therefore retains from the original § 119(4) the provision for dis­
cf::.i.r:;e by "any other act ,.~hicli will discharge a simple contract for the payment 
of money," and specifically recognizes the possibility of a discharge by agreement. 

The discliarge of any party js a defense available to that party as provided ill 
sections on rights of those who are and are not holders in due course (§§ 3-305 
and 3-306). He has the burden of establishing the defense (§ 3-307). 

3. Subsection (3) substitutes for the i'discharge of the instrument11 the discharge 
of all parties from liability on their contracts on the instrument. It covers a p~ 
of the substance of the original § 119(1), (2) and (5), the origfoal § 120(1) ana 
(3), and the original § 121(1) and (2). It states a general principle in lieu of 
the original detailed provisions. The principle is that all parties to an instrument 
are discharged when no party is left with rights against any other party on 
t...",.e paper. 

When any party reacquires the instrument in his own right his own liability is 
discharged; and any intervening party to whom he was liable is also discharged 
as provided in § 3-208 on reacquisition. When he is left with no right of action 
against an intervening party and no right of recourse against any prior party, 
all parties are obviously discharged. The instrument itself is not necessarily 
extinct, since it may be reissued or renegotiated with a ne,v and further liability; 
and if it subsequently reaches the hands of a holder in due course without notice 
'Of the discharge he may still enforce it as provided in § 3-602 on effect of discharge 
against a holder in due course. 

Under § 3-606 on impairment of recoune or collateral, the discharge of any party 
discharges those who have a right of recourse against him, except in the case of 
a release with reservation of rights or a failure to give notice of disi1onor. A 
discha!'ge of one who h:is himself no right of aedon or recourse on the in.,;t:rument 
n:;ay thus discharge all parties. Again the instrurnPnt itself is not necessarily 
extinct, and if it is negotiated to 3. subsequent holder in due course without notice 
of ti:1e discharge he :nay enforce it as provided in § 3-602 on effect of discharge 
against a holder in due course. 
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4. The language ."any party who has himself no right of action or recourse on 
the instrument" is substituted for "principal debtor," which is not defined by the 
original Act and has been misleading. This Article also omits the original § 192, 
defining the "person primarily liable." Under § 3-415 on accommodation parties 
an accommodation maker or acceptor, although he is primarily liable on the in­
strument in the sense that he is obligated to pay it without recourse upon another, 
has himself a right of recourse against the accommodated payee; and his re­
acquisition or· discharge leaves the accommodated party liable to him. The 
accommodated payee, although he is not primarily liable to others, has no right of 
action or recourse against the accommodation maker, and his reacquisition or 
discharge may discharge all parties. 

Cross References: 
§§ 3-406, 3-411, 3-412, 3-609, 3-603, 3-604 and 3-606. 
Point 2: §§ 3-305, 3-306, 3-307 and 3-602. 
Point 3: §§ 3-208, 3-602 and 3-606. 
Point 4: § 3-415. 

Definitional Cross References: 
uAction''. § 1-201. 
"Agreement". § 1-201. 
"Alteration". § 3-407. 
"Certification". § 3-41L 
"Check". § 3-104. 
"Contract". § 1-201. 
"Draft". § 3-104. 
"Instrument". § 3-102. 
6'Money". § 1-201. 
"Notice of dishonor"'. § 3-608. 
"Party". § 1-201. 
"Presentment". § 3-604. 
"Rights". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-472, 6-473, 6-474. 

Comment: The UCC approaches discharge from the standpoint of the discharge 
of parties on the instrument rather than of the instrument itself. All parties are 
discharged when any party who himself has no right of action or recourse on the 
instrument reacquires it in his own right. This is the same result as has been 
reached under Virginia cases: Sherwood v. Lohman, 184 Va. 511, 517, 35 S.E. 2d 
757; Whitehead's Ex'x v. Planters Bank and Trust Co., 180 Va. 76, 80-82, 21 
S.E. 2d 724 (1942); Cussen v. Brandt, 97 Va. 1, 9, 33 S.E. 791 (1899). A note is 
not discharged as to the principal obligor by another party to the instrument 
making payment. Loughran v. Kincheloe, 160 Va. 292, 168 S.E. 362 (1933). 

When the NIL was adopted in Virginia, § 119(4) was omitted. The aubstance 
of this subsection is now embodied in UCC 3-601(2), which provides that a party 
is discharged by any act or agreement other than those listed that would discharge 
a simple contract for the payment of money. Rector v. Hancock, 127 Va. 101, 
113-15, 102 S.E. 663 (1920), indicates that an accord and satisfaction will dis­
charge a negotiable instrument, and that such an accord and satisfaction may be 
shown by parol evidence. In Nachman v. Chatham-Phenbc Nat'l Bank & Trost 
Co., 161 Va. 576, 684-88, 171 S.E. 676 (1983), the court recogni>ed that there had 
been a novation. by which the holder substituted the obligation of an indorser for 
that of the maker, and so the maker was discharged. These holdings indicate that 
the omission of subsection 119(4) of the NIL has not had any significant effect on 
Virginia. The provision of the UCC seems to state present Virginia law, even 
though it is not set forth in the Virginia adoption of the NIL. 

§ 3-602. Effect of Discharge Against Holder in Due Course. No dis­
charge of any party provided by this Article is effective against a sub­
sequent holder in due course unless he. has notice thereof when he takes 
the instrument. 

COl\ll\fENT: Prior Uniform Statutory Provision: None. 

Purposes: The section is intended to remove an uncertainty as to which the original 
Act is silent. It rests on the principle that any discharge of a party provided 
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under any section of this Article is a personal defense of the party, which iB 
cut off when a subsequent holder in due course takes• the instrument without 
notice of the defense. Thus where an instrument is paid without surrender such 
n. subsequenT.. purchase cuts off the defense. This section applies _onI:r to discharges 
arising under the pro\isions of this Article, and it has no application to any dis­
charge arising apart from it, such as a discharge in bankruptcy. 

Under§ 3-304(1) (b) on notice to purc..liaser it is possible for a holder to take the 
instrument in due course even though be has notice that one or more parties have 
been discharged, so long as any party remains undischarged. Thus he may take 
with notice that an indorser of a note has been released, and still .be a holder in 
due course as to the liability of the n1aker. In that event. the holder in due 
course is subject to the defense of the discharge of which he had notice when he 
took the instrument. 

Cross References: 
§§ 3-302, 3-304, 3-305 and 3-601. 

Definitional Cross References: 
"Holder in due course". § 3-302. 
"Instrument". § 3-102. 
"Notice". § 1-201. 
"Party". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 3-G03. Payment or Satisfaction. (1) The liability of any party is dis­
charged to the extent of his payment or satisfaction to the holder even 
though it is made with knowledge of a claim of ano,her person to the in­
strument unless p1·ior to such payment or satisfaction the person making 
the ciaim either supplies indemnity deemed adequate by the party seeking 
the discharge or enjoins payment or satisfaction by order of a court of 
competent jurisdiction in an action in which the adverse claimant and 
the holder are parties. This subsection does not, however, result in tha 
discharge of the liability 

(a) of a party who in bad faith pays or satisfies a holder who acquired 
the instrument by theft or who (unless having the rights of a holder in 
due course) holds through one who so acquired it; or 

(b) of a party ( other than an intermediary bank or a payor ban.1( 
which is not a depositary bank) who pays or satisfies the holder of an 
instrument which has been restrictively indorsed in a manner not consis­
tent with the terms of such restrictive indorsement. 

(3) Payment or satisfaction may be made with the consent of the 
holder by any person including a strange,· to the instrument. Surrender 
of the instrument to such a person gives him the rights of a transferee 
( § 3-201). 

CO~f!\IE~""T: Prior Uniform Statutory Provision: §§ 51, 88, 119, 1!?1 and 171-177, 
Uniform Negotiable Instruments Law. 

Changes: Parts of original sections combined and reworded; law ci:ianged. 

Purposes of Changes: Th.is section changes the law as follows: 1. It elirr:.inates 
the "payment in due course" found in the original §-§ 51, 88 and 11:.J. "P~yment 
in due course" discharged all p.1.rties where it was made by one w!:.ry has no right 
of recourse on the !.ns.:ru.ment; but this is true of any other disch~r;-e of such a 
p::i.rty

1 
and is now coYered by § 3~601(3) on discharge of parties. Such payment 

,,:a:= eff<>cti',-e as :1 di,:ch::irge agn...in:=:t a sub~f'0:..ent purchaser; but :,:'.;1::-r~ it is made 
at or after maturity of the instrument a purchaser with notice of fr .... "\t fact cannot 
be a bolder in due course. and one ,vho takes without notice of th,e p:l)'"TI1ent and 
the maturity should be protee+-...ed against failure to take up the in.:otrument. The 
matter is now covered by § 3-0-02. 
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2. The original §§ 171-177 provide for payment of a draft "for honor" after 
protest. The practice originated at a time when communications were slow and 
difficult, and in overseas transactions there might be a delay of several months 
before the drawer could act upon any dishonor. It provided a method by which 
a third party might intervene to protect the credit of the drawer and at the same 
time preserve his own rights. Cable, telegraph and telephone have made the 
practice obsolete for nearly a century, and it is today almost entirely unknown. 
It has been replaced by the cable transfer, the letter of credit and numerous other 
devices by which a substitute arrangement is promptly made. "Payment for 
honor" is therefore eliminated; and subsection (2) n.JW provides that any person 
may pay with the consent of the holder. 

3. Payment to the holder discharges the party who makes it from his own 
liability on the instrument, and a part payment discharges him pro tanto. The 
same is true of any other satisfaction. Subsection (1) changes the law by 
eliminating the requirement of the original § 88 that the payment be made in good 
faith and ,vithout notice that the title of the holder is defective. It adopts as a 
general principle the position that a payor is not required to obey an order to 
stop payment received from an indorser. However, this general principle is 
qualified by the provisions of subsection (1) (a) and (b) respecting persons who 
acquire an instrument by theft, or through a restrictive indorsement (§ 3-205). 
These provisions are thus consistent with § 3-306 covering the rights of one not a 
holder in due course. 

When the party to pay is notified of an adverse claim to the instrument he has 
normally no means of knowing whether the assertion is true. The uunless" clause 
of subsection (1) follows statutes which have been passed in many states on 
adverse claims to bank deposits. The paying party may pay despite notification 
of the adverse claim unless the adverse claimant supplies indemnity deemed ade­
quate by the paying party or procures the issuance of process restraining pay­
ment in an action in which the adverse claimant and the holder of the instrument 
are both parties. If the paying party chooses to refuse payment and stand suit, 
even though not indemnified or enjoined, he is f!'ee to do so, although, under 
§ 3-306(d) on the rights of one not a holder in due course, except where theft or 
taking through a restrictive indorsement is alleged the payor must rely on the 
third party claimant to litigate the isS"Je and may not himself defend on such 
a ground. His contract is to pay the holder of the instrument, and he performs 
it by making such payment. Except in cases of theft or restrictive indorsement 
there is no good reason to put him to inconvenience because of a dispute between 
two other parties unless he is indemnified or served with appropriate process. 

4. With the elimination of "payment for honor", subsection (2) provides that 
with the consent of the holder payment may be made by anyone, includirtg a 
stranger. The subsection omits the provision of the original § 121 by which 
the payor is "remitted to his former rights". It rejects such decisions as 
Quimby v. Varnum, 190 Mass. 211, 76 N.E. 671 (1906), holding that an irregular 
indorser who makes payment cannot recoYer on the instrument. The same result 
is reached under § 3-415(5) on accommodation parties. Upon payment and 
surrender of the µa_per the µayor succeeds to the rights of the holder, subject to 
the limitation found in § 3-201 on transfer that one who has himself been a party 
to any fraud or illegality affecting the instrument or who as a prior holder had 
notice of a defense or claim against it cannot improve bis position by taking from 
a later holder in due course. 

6. Payment discharges the liability of the person maklng it. It discharges the 
liability of other parties only as 

a. The discharge of the payor discharges others who have a right of recourse 
against him under § 3-606; or 

b. Reacquisition of the instrument discharges intervening parties under § 3~208 
on reacquisi ti.on; or 

c. The discharge of one who has himself no right of recourse on the instrument 
discharges all parties under § 8-601 on discharge of parties. 

Cross References: 
§ § 3-604 and 3-606. 
Point 1: § 3-601(3). 
Point 3: §§ 3-205 and 3-306 ( d). 
Point 4: §§ 3-201 and 3-415(5). 
Point 5: §§ 3-606, 3-208, 3-601. 
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Definitional Cross References: 

"Action". § 1-l!Ol. 
"Holder". § 1-201. 
urnstrument1'. § 3-102. 
"Order". § 3-102. 
"Party". § 1~201. 
"Person'', § 1-201. 
"Rights". § l-20L 

VIRGL'ITA ANNOTATIOXS 

Prior Statutes: Code 1950, §§ 6-403, 6-441, 6-472, 6-4,3, 6-524 through 6-530. 

Comment: Payment is an affirmative defense 1 the burden of proving which is 
on the party who alleges it. American Security and Trust Co. v. John L. Juliano, 
hte., 203 Va. 827, 833, 127 S.E. 2d 348 (1;}62); Snidow v. \\oods, 198 Va. 692, 
695-96, 96 S.E. 2d 157 (1957). Where the instrument is in the hands of the payee, 
there is a presumption of nonpayment, but on the facts of Schmitt v. Redd, 151 
Va. 333, 338-44, 143 S.E. 884 (1928), this presumption was rebutted. See also 
VIRGil\"lA ANNOTATIONS to UCC 3-307. 

The UCC elari.fi~?'s the rights of the parties where payment or sati...qactjon i.s 
made with the consent of the holder by a person who is a stranger to the instru­
ment. L'nder UCC 3-201 such a person acquires the rights of a transferee. Thi! 
is in accord with the result ·reached in Union Trust Corp. v. Fugate, 172 Va. 82, 
89-90, 200 S.E. 624 (1939), where in an action against the transferor, the court 
held that prima facie such a transaction represents a purchase and does not 
dischaxge the irurtrument. The U CC does change the result in Cussen v. Brandt, 
97 Va. 1, 7, 38 S.E, 791 (1899), which held that payment of an instrument by a 
stran;rer constituted a discharge of the parties if the intention of the parties 
'Was that the transaction involved a payment rather than a purchase. 

§ 3-604. Tender of Payment, (1) Any party making tender of full 
payment to a holder when or after it is due is discharged to the extent of 
all subsequent liability for interest, costs and attorney's fees. 

('.!) The holder's refusal of such tender wholly discharges any party 
who has a right of recourse against the party making the tender. 

(3) vVhere the maker or acceptor of an instrument payable otherwise 
than on demand is able and ready to pay at every place of payment specified 
in the instrument when it is due, it is equivalent to tender; provided, how­
ever, that in the case of an instrument which states that it is payable at a 
bank the maker or acceptor shall not be considered able and ready to pay 
unless he has specifically ordered the bank to pay the instrument out of 
funds on deposit with or otherwise provided to the bank for such payment. 

(VALC :Sole: Subsection (3) of § 3-604 appears in the O!l'ici.al Text as follows: 

(3) Where the maker or the acceptor of an instrument payable otherwise than 
on demand is able and -ready to pay at every place of payment specified in the 
instrument when it is due, it is equivalent to tender.) 

COIDIE:sT: Prior Uniform Statutory Provision: §§ 70 and 120, Uniform Neg<>­
tiable Instruments Law. 

Cb.a.ngesr Parts of original sections combined and rewordedi new provisions. 

Purpose of Chango• and New Matter: 1. Subsection (1) is new. It states the 
general accepted rule as to the effeet of tender. 

2. Subsection (2) rewords the original subsec!ion 120(4). The party discharged 
i! one who has a right of recourse against the party makmg tender, whether 
the latter be a prior party or a subsequent one who bas been accom.mo®ted.. 

&. Subsection (3) -rewords the final cl.a.use of the first sentence of the original 
I 70. Where the instrument is p:ryable at any one of two or more specified pLace:3, 
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the maker or acceptor must be able and ready to pay at each of them. The 
language in original § 70 was taken to mean that makers and acceptors of notes 
and drafts payable at a bank were not discharged by failure of a bolder to make 
due presentment of such paper at the designated bank. This Article reverses that 
rule. See § 3-501 on necessity of presentment, 3-604 on how presentment is made, 
and 3-602 on effect of delay in presentment. 

Cross References: 

§ 3-601. 
Point 3: §§ 3-501, 3-502 and 3-504. 

Definitional Cross References: 

uHolder1
'. § 1·20L 

"Instrument11
• § 3-102. 

"On demand''. § 3-108. 
"Party". § 1-20L 
"Right". § 1·20L 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-423, 6-473. 

Comment: § 3-121 provides that a note or acceptance payable at a bank is not of 
itself an order to pay it although the bank may consider it an authorization to 
pay. A mere authorization, and not an order, to the bank should not be considered 
a tender of payment. But ii a maker or acceptor has specifically ordered the bank 
to make payment, and has provided the funds to the bank by deposit or otherwise 
for such payment, then he should not be denied the right to make an effective 
tender in this way. 

To make clear the requirements of an effective tender through a bank, the follow­
ing provision has been added to Subsection (3) of the 1962 Official Text: 

,iprovided, however, that in the case of an instrument which states that it is 
payable at a bank the maker or acceptor shall not be considered able and ready 
to pay unless he has specifically ordered the bank to pay the instrument out of 
funds on deposit with or otherwise provided to the bank for such payment." 

COUNCIL COMMENT 

We regard the clarifying language as essential in view of the form in which we 
have recommended the adoption of § 3-121. 

§ 3-605. Cancellation and Renunciation. (1) The holder of an instru­
ment may even without consideration discharge any party 

(a) in any manner apparent on the face of the instrument or the in­
dorsement, as by intentionally cancelling the instrument or the party's 
signature by destruction or mutilation, or by striking out the party's signa­
ture; or 

(b) by renouncing his rights by a writing signed and delivered or 
by surrender of the instrument to the party to be discharged. 

('.l) Neither cancellation nor renunciation without surrender of the 
instrument affects the title thereto. 

COMMENT: Prior Uniform Statutory Provision: §§ 48, 119(3), 120(2), 122 and 
123, Uniform Negotiable Instruments Law. 

Changes: Combined and reworded. 

Purposes of Changes: L The original • .\ct does not state how cancellation is to be 
effected, except as to stn1d."1.g indorsements under the original § 48. It must be 
done in such a manner as to be apparent on the face of the instrument, and the 
methods stated, which are supported by the decisiOR&, a.re exclusive. 
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2. Subsection (l) (b) restates the original § 122. The provision as to "discharge 
of the instrument" is now covered by discharge, § 3-601(3); that as to subsequent 
holders in due course by § 3·602 on effect of dlsclu,.rge against a bJllder in due 
course. 
3. Subsection (2) is new. It is intended to make it cleaT that the striking of an 
indorse1nent1 or any other caneellation or renunciation, does not affect th-e title~ 

Cross References: 
Point 2: §§ 3-601 and 3-602. 

Definitional Cross References: 
"Holder'\ § 1~201. 
"Instrumentn. § 3-102. 
•·P:.irty". § 1-201. 
HfilghtS11

• § 1-201. 
"Signature'\ § 3 .. 401. 
''Signed'\ § 1-201. 
"Writing". § 1-201-

VIRGINIA ANXOTATIONS 

Prior Statutes: Code 1950, §§ 6-400, 6-472, 15-473, 6-475, 6·476. 
Comment: The UCC distinguishes, although not in so many words, between a 
cancellation, which involves an act done to t..'i.e instrument itself, and a renuncia­
tion, which is done by a. separate writing, signed and delivered, or by surrender 
of the instrumen~ The UCC requires a c:mcellation to be "apparent on the face 
of the instrument or the indorsement." It ~·ould seetn thnt the words "on the face 
of" are unnecessary, as is illustrated by Fanner v. Farmer, 195 Va. 92, 77 S.E. 
2d 415 (1953), in which a holder wrote a. statement on the back of the note that 
it \Yas to be cancelled at his death. Since the writing was on the back, it would not 
he a cancellation under the UCC. HoweYer, :he UCC provides that rights to an 
instrument may be renounced by a Vll'iting signed and delivered. In the Farmer 
case, the note was delivered to the obligor, and so the writing on the back w-ould 
constitute a renunciation under the UCC. 

The UCC requires that a writing be signed and delivered OT the !nstroment itself 
surrendered in order to have a renunciation. This is in accord with Isbell v. 
Flippen, 185 Va. 977, 41 S.E. 2d 31 (1947), holding that a renunciation could not 
bP sbov.-n hy oral- evidence, the instrument not being S'lll'I'endered. 
Since the UCC does not cover the point, it would not affect the result in FarmeT 
v. Farmer, 195 Va. 92, 77 S.E. 2d 415 {1953), upholding the validity of a renun­
ciation to be effective upon death, as against contentions: that the act did not 
meet the regairements for testamentary disposition or a gift inter vivos. 
The UCC has eliminated any reference to the burde.n of proof, whlch under the 
NIL l:iy on a party who alleged that a eaneeUntion of an instrument was uninten­
tional, accirlental, or without authority. The NIL was al;)pHed in Jones's Adm'ts v~ 
Coleman, 121 Va. 86, 92 S. E. 910 (1917), so as to deny recovery on a. note, the 
d:i:e and signature of which had been destroyed by bu.mitt:;. Since as a general 
proposition the burden of proof rests with the plaintiff it does not appear that 
the UCC has made any change in the holding of this case. 

§ 3-606. Impairment of Recourse or of CoDateral. (1) The holder 
~.ischarges any party to the instrument to the extent that without such 
party's consent the holder 

(a) without express reservation of rights releases or agrees not to 
sue any person against whom the party has to the knowledge of the holder 
a right of recourse or ag:rees to suspend the right to enforce against such 
person the instrument or collateral or otherwise discharges such person, 
except that failure or delay in effecting any required presentment, protest 
or notice of dishonor with respect to any such person does not discharge 
any party as to whom presentment, protest or notice of dishonor is effective 
or unnecessary; or 

(b) unjustifiably impairs any collateral for the instrument given by 
or on behalf of the party or any person against whom he has a right of 
recou:rse. 
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(2) By express reservation of rights against a party with a right of 
recourse the holder preserves 

(a) all his rights against such party as of the time when the instru-
ment was originally due; and 

(b) the right of the party to pay the instrument as of that time; and 

(c) all rights of such party to recourse against others. 

COM)IENT: Prior Uniform Statutory Provision: § 120, Uniform Negotiable In­
struments Law. 

Changes: Reworded; new provisions. 

Purposes of Changes and New l\latter: To make it clear that: 
1. The words "any party to the instrument" remove an uncertainty arising under 
the original section. The suretyship defenses here provided are not limited to 
po.rties who are "secondarily liable," but are available to any party who is in the 
position of a surety, having a right of recourse either on the instrument or 
dehors it, including an accommodation maker or acceptor known to the holder 
to be so. 

2. Consent may be given in advance, and is comm.only incorporated in the instrtr.­
ment; or it may be given afterward. It requires no consideration, and operates 
as a waiver of the consenting party's right to claim his own discharge. 

3. The words uto the knowledge of the holder'' exclude the latent surety, as for 
example the accommodation maker where there is nothing on the instrument to 
show that he has signed for accommodation and the holder is ignorant of that fact. 
In such a case the holder i.s entitled to proceed according to what is shown by the 
face of the paper or what he otherwise knows, and does not discharge the surety 
when he acts 111 ignorance of the relation. 

4. This section retains the right of the holder to release one party, or to postpone 
his time of payment, while e."{l)ressly reserving rights against others. Subsection 
(2), which is new, states the generally accepted rule as to the effect of such an 
e.~ress reservation of rights which to be effective must be accompanied by 
.notification to any party against whom rights are so reserved (subsection (3) ). 

5. Paragraph (b) of subsection (1) is new. The suretyship defense stated has 
been generally recognized as available to indorsers or accommodation parties. As 
to when a holder's actions in dealing with collaterol may be "unjustifiable", the 
section on rights and duties with respect to collateral in the possession of a 
secured party ( § 9-207) should be consulted. 

Cross Reference: 

Point 5: § 9-207. 

Definitional Cross References: 

"Agreement". § 1-201. 
"Holder''. § 1-201. 
"Instrument". § 3-102. 
"Notice of dishonor". § 3-508. 
"Party". § 1-201. 
"Person". § 1-201. 
"Rights". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 6-473. 

Comment: Under the NIL an agreement to extend the time of payment in order 
to have the effect of discharging parties secondarily liable had to be "binding 
upon the holder." The UCC, in accordance with its general definition of an 
agreement as being a bargain in fact, as distinguished fron1 a contract, which 
is the effect given by la,v to an agreement, eliminates the requirement that the 
agreement be binding. Accordingly, Virginia law, following the )iIL, as expressed 
in Cawley v. Hanes, 173 Va. 381, 389, 4 S.E. 2d 376 (1939), and Cape Charles 
Bank, Inc. v. Farmers l1utual E;,;:change, 120 Va. 771, 777, 92 S.E. 918 (1917), is 
ch.cng£U under the l'.'CC. 
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With this change the UCC continues the defense available to sureties of exten* 
sions of time of payment. Cawley v. Hanes, 173 Va. 381, 4 S.E. 2d 376 (19:1 
Harris v. Citizens Bank & Trust Co., 172 Va. 111, 136-39, 200 S.E. 652 (1939 ; 
Dunnington v. Bank of Crewe. 144 Va. 36, 131 S.E. 221 (1925); Cape Charles B 
Inc. v. Fo.rmers Mutual Exchange, 120 Va. 771, 92 S.E. 918 (1917). Wbile the 
rule was recognized in Heldreth v. Moore, 153 Va. 156, 161, 149 S.E. 472 (1929), 
and Settle v. Browning, 145 Va. 307, 315, 133 S.E. 769 (1926), the facts showed 
th.at no extensions of time had been given. 
The holding in Dunnington v. Bank of Grewe, 144 Va. 36, 131 S.E. 22: (1926), 
that an extension of time on a ":prlncipa.lu note does not iischarge indorsers on 
a Hcollateral'' note se1!ms implicrt in the UCC- Similarly, the UCO does not 
affect the holding in Whitehead v. Planters Bank and Trost Co., 180 Va, 76, 
81-83, 21 S.E. 2d 724 {1942), that a wai,er in the instrument of exter:sions of 
time terminates with the death of the indorser. 
Only an tt,mjustifinble" impairment of collateral operates as a_ discharge under 
the UCC. What constitutes an unjus!ifiable l1npai:nnent is left to the law of 
suretyship and secured transactions, an anproa.ch that is in accord v.ith Ward 
v. Bank of Pocahontas, 167 Va. 169, 17&-79, 187 S.E. 491 (1906). The UCC modifies 
the extreme dictum of Citizens and Marine Bank v. MeMurran, 138 Va. 637, 662., 
123 S.E. 507 (1924), in which the court quoted from a pre-NIL case, which had 
said,. "An endorser of a note is a surety for the !!laker; and :he doctrine is well 
established that any change in the cont'raet, howe\~t immatet'ial, and even though 
it be for his advantage, discharges the surety, if made without his consent.1' 
Triplett v. Second Nat'! Bank, 121 Va_ 189, 92 s.E. 897 (1917), recognized that a 
surety is released if the creditor releases a lien on any property held as security 
tor the debt, but on the facts it was fcund that the creditor did not have any 
control over the collateral security. Lynch v. O'Brien, 115 Va. 350, 79 S.E. 389 
(1913) 1 recognized that an indorser may, by indorsing with knowledge, wai...-e a 
defense based on impairment of socnrlty. 

PART 7 

ADVICE OF INTERNATIONAL SIGHT DRAFT 

§ 3-iOl. Letter of Ad~ice of International Sight Draft. (1) A "letter 
of advice" is a drawer's communication to the drawee that a described 
draft has ;)een drawn. 

(2) Cnless otherwise agreed when a bank receives from another bank 
a letter of advice of an international sight draft the drawee bank may 
immediately debit the drawer's account and stop the running of interest 
pro t,mto. Such a debit and any resulting credit to any account covering 
outstanding draft; leaves in the drawer full power to stop payment or 
otherv.ise dispose of the amount and creates no trust or interest in favor 
of the holder. 

(3) Unless otherwise a.,"Teed and except where a draft is drawn under 
a credit issued by the drawee, the drawee of an international sight draft 
owes the drawer rro duty to pay an unadvised draft but if it does so and 
the draft is genuine, may appropriately debit the drawer's account. 

CO~lliENT: Prior Uniform Statutory Pronsion: None. 

Purposes: To recognize and clatify, in law, certain established practices of inter­
national banking. 
1. Checks drawn by one international hank on the aecmmt it carries (in a currency 
foreign to itself) in another international bank are still handled under pra.etices 
whic.h retl:ect older conditions, but whit'.b have a real, continuing reason in the 
typical, Eqropean rule that a bank paying a check in good faith and in ordinary 
course can charge its depositor's account notwithstanding :forgery of a necessary 
indo:rsement. To decrease the risk that forgery will prove suecessful, the prnctice 
is to send a letter of advice that a draft has been drawn and will be iortneoming. 
Subsection 3 recognizes that a drawer who sends no such letter forfeits any rights 
for improper dishonort while still pe..~tting the dr:iwee to protect his delinquent 
<lrawer's credit. 
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2. Subsection (2) clears up for American courts, the meaning of another inter­
national practice: that of charging the dr.awer's account on receipt of the letter 
of advice. This practice involves no conception of trust or the like and the rule 
of § 3-409(1) (Draft not an assignment) still applies. The debit ba.s to do with 
the payment of interest only. The section recognizes the fact. 

Cross Reference: 

Point 2: § 3-409(1). 

Definitional Cross References: 
"Account", § 4-104. 
"Bank". § 1-201. 
"Credit". § 5-103. 
"Draft". § 3-104. 
''Genuine". § 1-201. 
"Bolder". § 1-201. 

Prior Statutes: None. 

VIRGINIA ANNOTATIONS 

PART 8 

MISCELLANEOUS 

§ 3-801. Drafts in a Set. (1) Where a draft is drawn in a set of parts, 
each of which is numbered and expressed to be an order only if no other 
part has been honored, the whole of the parts constitutes one draft but a 
taker of any part may become a holder in due course of the draft. 

(2) Any person who negotiates, indorses or accepts a single part of 
a draft drawn in a set thereby becomes liable to any holder in due course 
of that part as if it were the whole set, but as between different holders 
in due course to whom different parts have been negotiated the holder 
whose title first accrues has all rights to the draft and its proceeds. 

(3) As against the drawee the first presented part of a draft drawn 
in a set is the part entitled to payment, or if a time draft to acceptance 
and payment. Acceptance of any subsequently presented part renders the 
drawee liable thereon under subsection (2). With respect both to a holder 
and to the drawer payment of a subsequently presented part of a draft 
payable at sight has the same effect as payment of a check notwithstanding 
an effective stop order ( § 4-407). 

( 4) Except as otherwise provided in this section, where any part of a 
draft in a set is discharged by payment or otherwise the whole draft is 
discharged. 

COMMENT: Prior Uniform Statutory Provision: §§ 17S-183, Uniform Negotiable 
Instruments Law. 

Changes: Combined and reworded. 

Purposes of Changes: The revised language makes no important change in sub­
stance, and is intended only as a clarification :ind supplementation of the original 
sections: 1. Drafts in a set customarily contain sucll language ~s '1Pay --­
this first of exchange (second unpaid),'' with equivalent language in the second 
part. Today a part also commonly bears conspicuous indication of its number. 
At least the first factor is necessary to notify the bolder of his rights, and is 
therefore necessary in order to make this section apply. Subsection (1) so 
provides, thus stating in the statute a matter left previously to a commercial 
practice long uniform but expensive to establish in court. 
2. The final sentence of subsection (3) is new. Payment of the part of the draft 
subsequently presented is improper and the dr.awee ma:, n°' charge it to the 
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account of the drawer, but some one has probably been unjustly enriched on the 
total transaction, at the expense of the drawee. So the dra,vee is_ like a bank 
which has paid a check over an effective stop payment order, and 1s subrogated 
as provided in that situation. § 4-407. 

3. A. statement in a draft drawn in a set of parts to the effect that the order ia 
effective only if no other part has been honored does not render the draft non­
negotiable as conditional. See § 3-112(1) (g). 

Cross References: 

Point 2: § 4-407. 
Point 3: § 3-112. 

Definitional Cross References: 

".~cceptanceu. § 3-410. 
"Check". § 3-104. 
"Draft". § 3-104. 
"Holder". § 1-201. 
"Holder in due course". § 3-302. 
"Honor". § 1-201. 
"Per::on". § 1-201. 
"Rights". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-531 through 6-536. 

§ 3-802. Effect of Instrument on Obligation for Which It Is Given. 
(1) unless otherwise agreed where an instrument is taken for an under­
lying obligation 

( a) the obligation is pro tan to discharged if a bank is drawer, maker 
or accepto:;.· of tl1e instrun1ent and th.ere is no recourse on the instrument 
against the underlying obligor; and 

(b) in any other case the obligation is suspended pro tanto until the 
instrument is due or if it is payable on demand until its presentment. If 
the instrument is dishonored action may be maintained on either the in­
strument or the obligation; discharge of the underlying obligor on the in­
strument also discharges him on the obligation. 

(2) Tl,e taking in good faith of a check which is not postdated does 
not of itself so extend the time on the original obligation as to discharge 
a surety. 

COlfMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. The section is new. It is intended to settle conflicts as to the 
effect of an instrument as payment of the obligation for which it is given. 

2. Where a holder procures certification of a check the drawer is discharged 
under § 3--!11 on check certification. Thereafter the original obligation is re­
garded as paid, and the holder must look to the certifying bank. The circum· 
stances may indicate a similar intent_ in other transactions, and the question may 
be one of fact for the jury. Subsection (1) (a) states a rule discharging the 
obligation pro tanto when the instrument taken carries the obligation of a bank 
as drawer, maker or acceptor and there is no recourse on the instrument against 
the underlying obligor. 

3. It is commcvJy said that a check or other negotiable instrument is "conditional 
payment." By this it is normally meant that taking the instrument is a surrender 
of the right to sue on the obligation until the instrument is due, but if the 
instrument is not paid on due presentment the right to sue on the obligation is 
urevi:ved." Subsection {1) (b) states th.is result in terms of suspension of the 
obligation, which is intended to include suspension of the running of the statute 
of limitations. On dishonor of the instrument the holder is given his option to 
sue either on the instrument or un the. underlying obligation. If, however, the 
original oblig-')?" has been discharged on the instrument (see § 3-601) he ia also 
disc'r.arged on the original obligation. 
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4. Subsection (2) is intended to remove any implication that a check given in 
payment of an obligation discharges a surety. The check is taken as a means of 
immediate payment; the thirty day period for presentment specified in § 3-503 
does not affect the surety's liability. 

Cross References: 

Point 2: §§ 1-201, 3-411 and 3-601. 
Point 4: § 3-503. 

Definitional Cross References: 

"Action". § 1-201. 
"Bank". § 1-201. 
"Check". § 3-104. 
"Dishonor". § 3-507. 
"Good faith". § 1-201. 
"Instrument". § 3-102. 
"On demand". § 3-108. 
"Presentment". § 3-504. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 3-80:l. Notice to Third Party. Where a defendant is sued for breach 
of an obligation for which a third person is answerable over under this 
Article he may give the third person written notice of the litigation, and 
the person notified may then give similar notice to any other person who 
is answerable over to him under this Article. If the notice states that the 
person notified may come in and defend and that if the person notified does 
not do so he will in any action against him by the person giving the notice 
be bound by any determination of fact common to the two litigations, then 
unless after seasonable receipt of the notice the person notified does come 
in and defend. he is so bound. 

COMMENT: Prior Uniform Statutory Provisions: None. 

Purposes: The section is new. It is intended to supplement, not to displace exist­
ing procedures for interpleader or joinder of parties. 

The section conforms to the analogous provision in § 2-607. It e..."ttends to such 
liabilities as those arising from forged indorsements even though not "on the 
instrument," and is intended to make it clear that the notification is not effective 
until received. In Hartford Accident and Indemnity Co. v. First Nat'l Bank and 
Trust Co., 281 N.Y. 162, 22 N.E.2d 324, 123 A.L.R. 1149 (1939), the common-law 
doctrine of "vouching in" was held inapplicable where the party notified had no 
direct liability to the party giving the notice. In that case the drawer of a check, 
sued by the payee whose ~dorsement had been forged, gave notice to a collecting 
bank. In a second action the drawee was held liable to the drawer; but in an 
action by the drawee for judgment over against the collecting bank the deter­
minations of f3.ct in the first action were held not conclusive. This section does 
not disturb this result; the section is limited to cases where the person notified 
is "answerable over" to the person giving the notice. 

Cross Reference: 

§ 2-607. 

Definitional Cross References: 

"Action". § 1-201. '" 
unefendant". § 1-201. 
"Instrument". § 3-102. 
"Notifies". § 1-201. 
"Person". § 1-201. 
0 Right". § 1-201. 
14Seasonably". § 1-204. 
"Written". § 1 ... 201. 
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VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: This section establishes rules :for vouching in closely analogous t-0 the 
provisions of § 49-29 of the Code of 1£150, under which a principal who knows of 
the pendeney of suit o.galnst his surety and fails to oifr~r to defend such suit is 
_precluded from later malcing any defense :'.o the claim of the surety which he might 
have n:ade against the creditor. Though akin to it1 the procedure thus established 
does nJt constitute third party practice, because the person vouched in does not 
becon1e a party to Lila action and no judgment can be rendered against him. lt is 
not therefore a legislative exception to Rule of Court 3:0.1. 

§ ?,,804. Lost, Destroyed or Stolen Instruments. The owner of au 
instrumen '.: w!:ich is lost, whether by destruction, theft or otherwise, may 
maintain an action in his own na.'lle and recover from any party liable 
thereon c,pon due proof of his ownership, the facts which prevent his pro­
duction of the instru:me11t and its terms. The court :nay require security 
inden:.nifying the defendant against loss by reason of further claims on 
the instrument. 

CO~Il:fENT: Prior Uniform Statutory Provision: None. 

Purposes: This section is ne,v. It is intended to provide a method o:f recovery on 
instruments which are lost, destroyed or stolen. The plaintiff who claims to be 
the owner of such an instrument is not a holder as that te:rm is defined in this 
Act, since he is not in possession of the paper, and he does not h.aYe the holder's 
prima iacie right to recover under the section on the burden of establishing 
signatures. He must prove his case. He must establish the terms of the insttllw 
ment and his ownenhip, and must account for its absence. 

If 'the claimant testifies falsely, or if the instrument subsequently turns up in 
the hands of a holder in due course, the ohligor may be subjected to double 
liability. The court is therefore authorized to require security indemnifying the 
obligor against };)ss hy l"eason of such possibilities. There may be cases in which 
so much time has elapsed, or there is so little possible doubt as to the destruct.ion 
of the i.nst:~nnent and its ownership that there is no good rezi.son to require the 
.security. The :requirement is therefore not an absolute one, and the matter is left 
to the discretion of the cou:rt. 

Cross References:-

§§ 1-201 and 3-307. 

Definitional Cross References, 

"Actionn. § 1-201. 
nnefendant"~ § 1-20L 
"Instrument''· § 3-102. 
"Party''. § 1-20L 
''Term". § 1-201. 

• VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: This section is in accord with Settle v. Browning, 145 Va. 307, 133 S,E. 
769 {1926), in whieh recovery was allowed against all parties on an instrument 
that had been destroyed by its maker, who had obtained possession by giving a 
worthless check in payment. 

§ 3·805. Instruments Not Payable to Order or to Bearer. This Article 
applies to any instrument whose terms do not preclude transfer and which 
is otherwise negotiable 'wlthin this Article but which is not payable to order 
or to bearer, except that there can be no holder in due course of such an 
instrument. 

CO~fi\IENT: Prior Uniform Statutory Proffllion: None. 

Purposes: This :section covers the '~on-negotiable instrument." As it has been 
used by most courts, this term has been .:2. technical one of art. It does not refer 
to a writing, such as a note containing an express condition, which is not nego-
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tiable and is entirely outside of the scope of this Article and to be treated as a 
simple contract. It refers to a particular type of instrument which meets all 
requirements as to form of a negotiable instrument except that it is not payable 
to order or to bearer. The typical example is the check reading merely "Pay 
John Doe." 

Such a check is not a negotiable instrument under this Article. At the same time 
it is still a check, a mercantile specialty which differs in many respects from a 
simple contract. Commercial and banking practice treats it as a check, and a 
long line of decisions before and after the original Act have made it clear that it is 
subject to the law merchant as distinguished from ordinary contract law. Although 
the Negotiable Instruments Law has been held hy its terms not to apply to such 
"non-negotiable instruments" it has been recognized as a codification and restate­
ment of the law merchant, and has in fact been applied to them by analogy. 

Thus the holder of the check reading "Pay A'' establishes his case by production 
of the instrument and proof of signatures; and the burden of proving want of 
consideration or any other defense is upon the obligor. Such a check passes by 
indorsement and delivery without words of assignment, and the indorser rmder­
takes greater liabilities than those of an assignor. This section resolves a conflict 
in the decisions as to the extent of that undertaking by providing in effect that 
the indorser of such an instrument is not distinguished from any indorser of a 
negotiahle instrument. The indorser is entitled to presentment, notice of dishonor 
and protest, and the procedure and liahilities in bank collection are the same. The 
rules as to alteration, the filling of blanks, accommodation parties, the liability 
of signing agents, discharge, and the like are those applied to negotiable 
instruments, 

In short, the '.'non-negotiable instrument" is tl'eated as a negotiable instrument, 
so far as its form permits. Since it lacks words of negotiability there can be no 
holder in due course of such an instrument, and any provision of any section of 
this Article peculiar to a holder in due course cannot apply to it. With this 
exception, such instruments are covered by all sections of this Article. 

Cross Reference: 

§ 3-104. 

Definitional Cross References: 

uBearer". § 1-201. 
"Holder in due course". § 3-302. 
"Instrument". § 3-102. 
"Term". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Cornl!1-ent: The UCC is consistent with the principle recognized in Daniel v. 
Yearick, 187 Va. 396, 404, 46 S.E.2d 333 (1948), that the assignor of an instru­
m~nt not payable to order, and so non-negotiable, impliedly agrees that he will 
reimburse. ~he assignee for the consideration paid if the assignee by the exercise 
of due d1hgence cannot recover the debt assigned. The same principle was 
:ecognized i~ Long v. Pence'.s Committee, 93 Va. 584, 25 S.E. 593 (1896), which 
involved an instrument adrmttedly non-negotiable under pre-NIL law. 
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ARTICLE 4 

BANK DEPOSITS AND COLLECTIONS 

PART 1 

GENERAL PROVISIONS AND DEFINITIONS 

§ 4-101. Short Title. This Article shall be known and may be cited 
as t;niform Commercial Code-Bank Deposits and Collections. 

COJ[~tE:NT: The trernendous number of check3 handled by banks and t_',-1,e country~ 
wide nature of the bank collection process req,:.tire uniformity in the law of bank 
collectio?1s. Indi'.'!duul ::;'ederal Reserve banks process as many us 1,000,000 items a 
day; large metropolitan banks average 300,000 a day; banks ,.,'1;:h less th.on 
85,000,000 on deposit handle from 1,000 to 21000 daily. There is needed a uniform 
staternent of the priuclpal rules of the bank collection process •.vi:h ample pro~ 
vision for flexib.ility to n1eet the needs of the large volun1e handled and tile 
eh::tnging needs an<l conditions that are bound to come with the years. 

The _.\,merican Bankers Association Bank Collection Corle, enacted in eighteen 
states, has stated many of the bank: collection rules that have developed, and more 
1'cc0ntly Deferred Posting statutes have developed and varied further rules. With 
iterus flowing in great volume 11ot only in and around metropolitan and amaller 
centers but also continuously -across state lines and back and forth across the 
entire country, a proper situation e..."Gsts for uniform rules that will state in modern. 
concepts at least some of the rights of the parties a.nd in addition aid this flow and 
not interfel'e with its progress. 

This Art:iele adopts many of the rules of the American Bankers -~sociation Code 
that are still in current operationt the principles and rules of the Deferred Posting 
and other statutes, codifies some rules established by court decisions and in addi~ 
tiqn st.:rtes certain patterns: and procedures that exist even though not heretofore 
covered by statute. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, Title 6, Chapter 10. 

Q>mment: Article 4 is discussed in Harrell, Virginia and .Arlicle 4 of the Uniform 
Commercial Code, lB Wash. and Lee L. Rev. 350 {1961). 

This Article rl?places the Uniform Negotiable Instruments L.1\\\ enacted in Virginia 
in 1897, to the extent that it applied to this subject. See VffiGL'!IA ANNOTA· 
TIONS to Article 3. Virginia never adopt.ed the Bank Co!lection Code of the 
~<\meric:an Bankers J\.ssociation, the basis for :many of the raies contained in this 
Article. 

§ ·!-102. Applicability. (1) To the extent that items within this Article 
are a1so within the scope of Articles 3 and 8, they are subject to the pro­
visions of those Articles. In the event of conflict the provisions of this 
Article govern those of Article 3 but the provisions of Article 8 govern 
those of this Article. 

(2) The liability of a bank for action or non-action with respect to 
any item handled by it for purposes of presentment, payment or collection 
is governed by the law of the place where the bank is located. In the case 
of action or non-action by or at a branch or separate office of a bank, its 
liability is governed by the law of the pl.ace where the branch or separate 
office is located. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. The rules governing negotiable instruments~ their trans::'er, and the 
contracts of the parties tht?:reto apply to the items collected through banking 
channels wherever no specifi~ pr<nrision is fQund in this Article. In the case of 
conflict, this Article governs.:,.,,§ 3-103(~). 
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Bonds and like instruments constituting investment seer;rities under A.rticle 8 may 
also be handled by banks for collection purposes. Various sections of Article 8 
prescribe rules of transfer some of '-Vhieh (sec §§ 8-304 and 8-306) may conflict 
with provisions of this Article (§§ 4-205 and 4-207). In the ease of confiict1 Article 
8 governs. 

§ 4-208 deals specifically with overlapping problems and possible conflicts: 
between tlti.s Article and ilrticle 9. However, similar reconciling provisions are 
not necessary in the case of Articles 5 and 7. §§ 4-301 and 4-'.102 are con· 
slstent v.rith § 5-112. In the case of .Article 7 documents of title frequently accom­
pany items but they are not themselves items. See§ 4-104(g). 

2. Subsection (2) is designed to state a work::i.ble rule for the solution of other­
wise vexatious problems of the conllicts of laws: 

a. The routine and rrlecilanical nature of bank collections makes it imperative 
that one law govern the activities of one office of a bank. The requirement found 
in some cases that ro hold an indorser notice must be given in accordance with the 
law of the place of indorse1nent, since that method of notice became an implied 
term of !he indor.ser's contrJ.ct, is more theoretical th.an practical. 

b. Adoption of what is in essence a tort theory of the conflict of 1a;ys is consistent 
with the general theory of this Article that the basic duty of a collecting bank is 
one of good faith and the exercise of_ ordinary care. Justification lie5 in the fact 
that, in using an ambulatory instrument, the drawer, payee, and indorsers rnust 
kno\V that uc-c.ion will be taken with respect to it in other jurisdic':ions. This is 
especially pertinent vrith -respect to the law of the place of payment. 

e. The phrase "action or nonaction with respect to any item handled by it for pur­
poses of presentment, payment or collection" is intended to make tl1.e conflicts rule 
of subsection (2) apply from the inception of the collection process of an item 
through all phases of deposit, f-Or\vardmg, pxesentment, payment and remittance 
or credit of proceeds. Specifically the subsection applies to the initia1 act of a 
depositary bank in receiving an item and to the incidents of such receipt. The con .. 
flicts rule of Weissman v. Banque de Bruxelles, 254 N'.Y. 488, 173 N'.E. 835 (1930). 
ls rejected. The subsection applies to questions of possible vicarious liability of a 
bank for action or non-action of sub-agents (see § 4~202(3)} and tests these ques­
tions by the la-w of the state of the location of the bank which uses the sub-agent. 
The conflicts rule of St. Nicholas Bank of ~ew York v. State Nat. Bank, 128 N.Y. 
261 27 N.E-. 849, 13 L.R.A. 241 (1891), i.'J rejected. The subS€ction applie-s to net.ion 
or non~action of a payor bank in connection ,vith handling an item (see §§ 4-213(1), 
4-301, 4~302, 4-303) as well as action or non-action of a collecting bank (§§ 4-201 
through 4-214); to- action or non-action of a bank which suspends payment or is 
affected hy another bank suspending payment (§ 4-214); to action or non~action of 
a hank: ·with respect to an item under the rules of Part 4 of Article 4. 

d. Where subsection (2) makes this Article applicable, § 4-103(1) leaves 
open the possibility of an agreement with :respect to applicable law. Such freedom 
of agreement follows the general policy of § 1-105. 

Cross .References: 
§§ 1-105; S-103(2) and Article 8; all sections of Article 4; § 6-112; Article 7; 
§§ 8-304 and 8·306; Article 9. 

Definitional Cross .References: 
"Bank". § 1·201. 
"Branch". § 1-201. 
t'Item"-. § 4~104. 

Prior Statutes: None. 

VIRGINIA A.."!NOTATION'S 

Comment: This seetion is consistent with Fourth National Bank v. Bragg. 127 Va. 
47, 60-64, 102, S.E. 452 (1920), which applied the law of the place where • bank 
took an instrument from its customer to determine \vhether the bank was a pur­
chaser or agent. Unde-r this- section the question would be determined by the law 
of the place where the hank is located. 

§ 4·103. Variation by Agreement; Measure of Damages; Certain Ac· 
tion Constituting Ordinary Care. (1) The effect of the provisions of this 
Article may be varied by agreement except that no agreement can disclaim 
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a bank's responsibility for its own lack of good faith or failure to e:xer­
cise ordinary care or can limit the measure of damages for such lack or 
failure; but the parties may by agreement determine the standards by 
wllich such responsibility is to be measured if such standards are not 
manifestly unreasonable. 

(2) Federal Reserve regulations and operating letters, clearing house 
rules. and the like, have the effect of agreements under subsection (1), 
whether or not speciikully assented to by all parties interested in items 
handled. 

(3) Action or non-action approved by this Article or pursuant to 
Federal Reserve regulations or operating letters constitutes the exercise 
of oniinary care and, in the absence of special instructions, action or non­
action consistent with clearing house rules and foe like or with a general 
banking usage not disapproved by this Article, prima facie constitutes the 
exercise of ordinary care. 

( 4) The specification or approval of certain procedures by this A.rticle 
does not constitute disapproval of other procedures which may be reason­
able under the circunstances. 

(5) The meaSt'ie of damages for failure to exercise ordinary care 
in handling an item i6 the amount of the item reduced by an amount which 
could not have been realized by the use of ordinary care, and where there 
is bad faith it includes other damages, if any, suffered by the party as a 
proximate consequence. 

COMMENT: Prior Uniform Statutory Provision: None; but see §§ 5 and 6 
of the American Bankers Associati-on Bank Collection Code. 

Purposes: 1. § 1~102 states the general principlE!:$ and rules for variation 
oi the effect of this Aet by agreement and the limitations to th.is power. § 4-103 
st.ates the specific rules for variation of _.\..rticle .t by agreement and also cer,,. 
tain standards of ordinary care. In view of the technical comple.xity of the field of 
bank col1ectionf5, the enormous number of items handled by banks, the certainty 
that t-here will 00 variations f!'(lm the normal in each day's work in each bank~ the 
certainty of changing conditions and the -possibility of developing improved me­
thods of collection to speed the process, it would be unwise to freeze present 
methods of operation by mandatory statutory rules. This section, therefore, permits 
within wide limits variation of provisions of the Article by agreement. 

2. Subsection (l) confers blanket power to vary all provisions of the Article by 
agreements of the ordinary kin~ The agreements may not dlsc~aim a bank's 
responsibility for its own lack of good faith or failm:e to exercise ordinary ca-re 
and may not limit the measure of damages :for such lack or failure, but this sub­
.section like § 1-102{3) approves the _practice of parties determining by agreement 
the standards by which such Tesporuri.bility is to he measured. In the absene-e of a 
showing that the standards manifestly are unreasonable, the agreement controls. 
Owners of items and other interested parties are not at?ected by agreements under 
this subsection unless they are parties to the agreement or are bound by adoption. 
ratification, es:toppe! or the like.. 

As here used "agreement" has the meaning given to it by§ 1-201(3). The agree"' 
ment m.:ay be direet, as between the owner and the depositary bank; or indirect, 
as where the owner authorizes a partieular type of precedure and any bank in the 
collection cha.in acts l)ursuant to such authorization.. It tnay be with respect to a 
single item; or to all items handled for a particular customer, e. g., a general 
agreement between the depositary bank and the customer at the time a deposit 
account is opened. Legends on deposit tickets. eolled:i-on letters and acknowledg .. 
ments of items, coupled with action by the affected p:trty constituting aeceptanee1 

adoption, ratification, es-toppel or the li~ are agreements if they meet the tests 
of the definition of "agreement". See § 1·201 (3). Yll"St Nat. Bank of Denver v. 
Federal Reserve Bank, 6 F.2d 339 (8th Cir. 1925) (dei,osit slip); Jefferson County 
Bldg. Ass'n. v. Southern Bank & Trust Co., 225 Ala. 2S,. 142 So. 66 (1932) (signa­
ture card and deposit slip); Semingson v. Stock Ya!'mi Nat. Bank, 102 :\finn. 424, 
203 N.W. 412 (1925) (passbook); Farmers State Bank v, Union Nat. Bank, 42 N.D. 
44-9, 454~ 173 N.W. 789, 790 (1919) (acknowledgment of receipt of item). 

324 



3. Subsection (1) (subject to its limitations with respect to good faith and ordi~ 
nary care) goes :fax to meet the requirements of flexibility. However, it does not 
by itself eonfer :fully effective flexibility. When it is recognized that banks handle 
probably 25,000,000 items every business day and that the parties interested in 
each item include the owner of the item, the drawer (if it is a check), all non~bank 
in<lorsers, the payor bank and from one to five or more collecting bunksJ it is ob­
vious that it is impossible, practically, to obtain direct agreements from all of these 
parties on all items. En 1nasse1 the interested parties constitute virtually every 
11dult person and business organization in the United States. On the other hand 
they may become bound to agreements on the principle that eolleeting banks act~ 
ing as agents have authority to make binding agreements with respect to items 
being handled. This conclusion was assumed but was not flatly decided in Federal 
Reserve Bank of Richmond v. Malloy, 264 U.S. 160, at 167, 44 S.Ct. 296, at 298, 
68 L.E<l. 617, 31 A.L.R. 1261 (1924). 
To meet this problem subsection {2) provides that official or quasi-official rules 
of col1ectiou, that is Federal Reserve regulations and operating letters, clearing 
hou.se r\1ies, and the like, have the effect of agreements under subsection (1), 
\Vhether or not specifically assented to by all parties interested in items handl""d. 
Consequently, such official or quasi-official rules may; standing by themselves bu.t 
subject to the good faith and ordinary care .limitations, vary the effect of the pro­
visions of Article 4. 
Federul Rese'l'Ve reg1d.a.tions. Various sections of the Federal Reserve Act {12 
U.S.C.A. § 221 et seq.) authorize the Board of Governors of the ]'ederal Reserve 
System to direct the Federal Reserve banks to exercise bank collection functions. 
F'or example, § 16 (12 U.S.C.J._. § 248{0}) authorizes the Board to require each 
Federal Reserve bank to a."<erclse the functions of a clearing house for its members 
and § 13 (12 U.$.C.A. § 342) authorizes each Federal Reserve bank to receive de­
posits from non·member banks :solely for the purposes of exchange nr of collection. 
Under this statutory authorization the Boa1-d has issued Reg1tlation J (Check Clear~ 
ing and Collection), which has been infrequently amended over the many yearn 
during which it has been in force. (Regulation GJ issued under eompar~ble statu­
tory authority, covers the handling of ~·non-cash items"). Where regulations is­
sued hy the Boa.rd jn pursuance of its statutory mandate may be said to have some 
force of law and constitute an effective means of maintaining flexibility, it is ap­
propriate to provide that such regulations may vary this Article even though not 
specifically assented to by all parties interested in items handled. 

FedM-al Reserve opemting letters. The .regulations of the Federal Reserve Boa.rd 
authorize the Federal Reserve banks to promulgate rules covering operating de­
tails. Regulation J, for example, provides that each bank may promulgate rules 
"not inconsistent v.ith the terms of the law or of this :regulation governing the 
sorting, listing, _packaging and transmi$sion of items and othe:r details of its check 
clearing and collection operation. Such :rules ... shall be set forth ... in ... letters 
of instructions to ... member and non-member clearing banks." The term "operat~ 
ing letters" means these "letters of instructions", sometimes called "operating cir~ 
euiars'1, issued by the Federal Reserve banks under appropriate .regulation of the 
Board, This .4.rticle recognizes sueh "operating letters" issued pursuant to the 
regulations and concerned with operating details as appropriate means, within 
their proper sphere, to vary the effect of the Article. 

Cleari:ng House Rules. Local clearing houses have long issued :rules governing the 
details of clearing; hours o.£ clearing, media of remittance, time for return of 
tnis-sent items and the like. The case law has recognized such rules, within their 
proper sphe.N':, as binding on affected parties and as appropriate sources for the 
courts to look to in filling out details of bank collection Jaw. Subsection {2) in 
recognizing clearing house :rules as a means of preserving flexibility continues the 
sensible approach indicated in the cases. Included in the term "clearing houses11 

are county and regional clearing houses as well_ as those within a single city or 
town. There is, of eou:rse, no intention of authorizing a local clearing house or a. 
group of clearing houses to rewrite the basic law generally. The term "clearing 
house rules1

' should be unde-rstood in the light of functions the clearing houses 
have exercised in the past. 

And the like. This phrase is to be construed in the light of the foregoing. °Federal 
Rese.rte reguh_itions. and op~rating letters" cover rules and regulations issued by 
pubhc or qu~s1--pubhe agenc1es under stazutory authority. "Clearing house rules" 
~over rules 1ssued by- a group of banks which have associated themselves to per­
form .through a clenring house some of the.ir collection, payment and clearing 
functions. Other such agencies or associations 1nay be established in the fut-tlr'e 
w-hose.ryles and regulations could be appropriately looked on as con.-:;tituting means 
of avo1d1ng absolute statutory rigidity. The phrase "and the like"' leaves open such 
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possibilities of .fut'.ire cievelopment. An agreement bet,veen a number of banks or 
even all the banks in an area simply because they are banks, vtould not of itself1 
by '.-irtue of the phrase Hand the Hke/t meet the purposes and objectives of sub­
section (2). 

4, Dnder this ~.\.rticle banks come under the gene1·al obligations of the use of good 
faiti1 :tnd the exercise of ord:n.:,.ry care, "Good faith1

' is defined in this Act (§ 1-201 
(19)) as "honesty in f£ct in the conduct or transaction concerr1ed." The t.ern1 "ordi­
nary care" is not defined and is here us£d with its no1'111t1..l tort meaning and not in 
any special sense relating to bank colk:ctions, No atte1npt is made in the .4.r:icle 
to define in tota what constitutes ordirur:_7 care Cl' lack of it. § 4~202 states respects 
in which coHec.ting banks must use ordinary care. Subsection (3) of ~103 pro".'ides 
that action or non-action approved by the Article or pursuant to Federal Reserve 
reg-.-i1utions or operating letters cons:titutes the e:xercis0 of ordinary care. W!le.r-e 
Federal Reserve regulations and operating- letters are :!..$sued puncuant to statutory 
mandate as indieated above, they constir1:te an affirn1u.tive standard of ordinary 
care equally with the provisions: of ~<\_rth~le 4 itself. 

Subsection (3) further provides that, ahsent special instructions, action or non­
act:ior. ct)nslstent 1,vith clearing house ixles and tb.e like or with a general banking 
usage not disapproved by the Article1 prima fucie. con."5titutes the e..-x:ercise of ordl~ 
nru·y ca:re. Clearing :'louse ruies and the phrase "and the like'' have the signifi­
cance set forth above in these Comments. The term "general banking usage" is 
not defiEed but should be taken to mean a general usage cormnon to hanks in the 
area concerned. Sne § 1-205 (2). Where the adjective "general" is used, the intenH 
tion is to require a usage broader than a mere practice between two 01' three banks 
but it is not intended to reo:ui:re anything as broad as o. country-wide usage. A 
'Gsage followed generally throughout a state, a substantial portion of a state, a 
metropolitan area or the like would eerlainly be sutfieient. Olnsistently with the 
principle of§ 1·205(3), action or non-a~tion consistent i.vith clearing house rules 
or the like or with such hanking usages prima facie constitutes the exercise of 
o:rd1nary cate. Ho\vever, the phrase ''in the absence of special instructions" af­
fords ow".'lnrs of items a.n opportunity to ;itescribe other standards and where there 
ma:r be no •lirect supervision or control of clenring houses or banking usages by 
official supervisory authorities, the confirmation of ordinary care by compliance 
with these standards is prim.a. facie only, thus conferring on the courts the ultimate 
:nov.0 er to determine ordinary cai·e in any case where it should appear desirable to 
do so. The prima.- facie rule does, however, impose on the party contesting the 
standards to establish that they are unreasonab1e. arbitrary or unfair. 

5. Subsection (4), in line with the flexible approach required for the hank conee .. 
tion process is designed to make clear that a novel nrocedure adopted bv a bank 
is not to he considered unreasonablo merely because- that proc:edure is llot speci­
fically contetnplated by this Article or by agreen11?nt, or because it has not yet been 
generally accepted as a hank usage. Changing conditions consta.ntJy call for new 
procedures and someone has to use the new procedure first. If such a procedure 
when called in question is found to be reasonable under the cireumstanees, pro­
vided, of course1 that it is not inconsistent with any provision of the Article or 
other IaVo<· or agreement, the bank which has foilowed the new pr-0£'.edure should not 
be found to have failed in the exercise of ordinary care. 

6. Subsection (5) sets forth a rule for determining the measure of damages which, 
under subsection (1), cannot be limited by agreement. In the absence of bad f:dth 
the ma_·,dmum recovery is the amount of the item concerned. When it is established 
that some part or all of t.11e item could not hav:: been collected even by the use -::>f 
ordinary care the recoYery is reduced by the amount which would have heen in any 
event uneoHectible. This limitation on recovery follows the case law. Finally, when 
had faith is established the rule opens to allo,v the recovery of other damages, 
whose 0 proximatenessJ1 is to be tested by the ordinary rules o:pplied ill comparable 
cases. Of course, it continues to be as necessary under subsection (5) as it has been 
under ordinary common law principles that, before the damage rule of the sub­
se.ction becomes operative, liability of the bank and some loss to the customer or 
o,vner must be established. 

Cross References: 
§§ 1-102(3), 1-203, 1-205 and 4-202. 

Definitional Cross References: 
"Bank". § 1-201. 
"Good faith11

, § 1-201. 
:'Item''. § 4-104.. 
"t;sagc'~. § 1-205. 

Prior Statutes: None. 
VffiGINIA A!\'XOTATIONS 
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§ 4-104. Definitions and Index of Definitions. (1) In this Article unless 
the context otherwise requires 

(a) "Account" means any account with a bank and includes a check­
ing, time, interest or savings account; 

(b) "Afternoon" means the period of a day between noon and mid­
night; 

( c) "Banking day" means that part of any day on which a bank is 
open to the public for carrying on substantially all of its banking functions; 

( d) "Clearing house" means any association of banks or other payors 
regularly clearing items; 

(e) "Customer" means any person having an account with a bank 
or for whom a bank has agreed to collect items and includes a bank carry­
ing an account with another bank; 

(f) "Documentary draft" means any negotiable or non-negotiable draft 
with accompanying documents, securities or other papers to be delivered 
against honor of the draft; 

(g) "Item" means any instrument for the payment of money even 
though it is not negotiable but does not include money; 

(h) "Midnight deadline" with respect to a bank is midnight on its 
next banking day following the banking day on which it receives the rele­
vant item or notice or from which the time for taking action commences 
to run, whichever is later; 

(i) "Properly payable" includes the availability of funds for pay­
m,,nt at the time of decision to pay or dishonor; 

(j) "Settle" means to pay in cash, by clearing house settlement, in 
a charge or credit or by remittance, or otherwise as instructed. A settle­
ment may be either provisional or final; 

(k) "Suspends payments" with respect to a bank means that it has 
been closed by order of the supervisory authorities, that a public officer has 
been appointed to take it over or that it ceases or refuses to make payments 
in the ordinary course of business. 

(2) Other definitions applying to this Article and the sections in which 
they appear are: 

"Collecting bank" § 4-105. 
"Depositary' bank" § 4-105. 
"Intermediary bank" § 4-105. 
"Payor bank" § 4-105. 
"Presenting bank" § 4-105. 
"Remitting bank" § 4-105. 

(3) The following definitions in other Articles apply to this Article: 

"Acceptance" § 3-410. 
"Certificate of deposit" § 3-104. 
"Certification" § 3-411. 
"Check" § 3-104. 
"Draft" § 3-104. 
"Holder in due course" § 3-302. 
"Notice of dishonor" § 3-508. 
"Presentment" § 3-504. 
"Protest" § 3-509. 
"Secondary party" § 3-102. 
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( ,!) In addition Article 1 contains general definitions and principles of 
construction and interpretation applicable throughout this Article. 

COl\l!t-lENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. Subsection (1) (c) :11 Banking Day". Under this definition that part 
of a business day '\Vhen a bank is open only for limited functions, e. g., on Saturday 
eYenings to receive deposits and cash checks, but 1,vith loan, bookkeeping and other 
departments closed, is not part of a banking day. 

2. Subsection (1) (d): "Clearing House11
• Occ!l.:>-ionally express companies, govern~ 

mental agencies and other non-b;:i,nks deal direct;y with a clearing house; hence the 
definition does not limit the terr..'l to an associa:tkn1 of banks. 

3. Subsection (1) (e): "Customer". It is to be noted that this term includes a bank 
can·ying an account with another bank as ,vell as the more typical non-hank cus~ 
tamer or depositor. 

4. Subsection (1) (g): The word "itemu is chosen because it is "banking language" 
and includes non-negotiable as ,vell as negoti3.h1e paper calling for money and 
also sin1ilar paper governed by the Article on Investment Se~urities (Article 8) as 
,vell as that governed by the .4...rticle on Commercial Paper (~.\.rticle 3). 

5. Subsection (1) (h): "Midnight Deadline". The use of this phrase is an example 
of the more mechanical approach used in this A.rticle. l\fidi1ight is selected as a 
termination point or time limit to vbtain greati?r uniformity and definiteness than 
would be possible from other possible termination points, such as the close of t;he 
hanking day or business day. 

6. Subsection (1) (j): The term '1settle" is a new term in bank collection language 
that has substantial importa.nce throughout 4;\rticle 4. In the American Bankers 
A •. ssociation Bank Collection Code, in deferred posting statutes, in Federal Reserve 
regulations and operating letters, in clearing house rules, in agreements between 
banks and customers and in legends on deposit tickets and collection letters, there 
is repeated reference to "conditional" or "pro,;.~sional" credits or payments. Tied 
in with this concept of c1·edits or payments being in some way tentative, has been a 
related but somewhat different problem as to when an item is "paid" or "finally 
paid" either to determine the relative priority of the item as against attachments, 
stop payment orders and the like or in insolvency situations. There has been exten­
sive litigation in the various states on these problems. To a substantial extent the 
confusion, the litigation and even the resulting court decisions fail to take into 
account that in the collection process some debits or credits are provisional or 
tentative and others are final and that very many debits or credits are provisional 
or tentative for a while but later become final. Similarly, some cases fail to recog­
nize that within a single bank, particularly a payor bank, each item goes through 
a series of processes and that in a payor bank most of these processes are pre­
liminary to the basic act of payment or 11final payment". 

The term "settle" is used as a convenient term to characterize a broad variety of 
conditional, provisional, tentative and also final payments of items. Such. a com­
prehensive term is needed because it is frequently difficult or unnecessary to deter­
mine whether a particular action is tentative or final or when a particular credit 
shifts from the tentative class to the final class. Therefore, its use throughout the 
Article indicates that in that particula1· context it IB unnecessary or unwise to deter­
mine whether the debit or the credit or the payment is tentative or final. How­
ever, when qualified by the adjective "provisionaP' its tentative nature is intended, 
and when qua!ified by the adjective "final" its permanent nature is intended. 

Examples of the various types of settlement contemplated by the term include 
payments in cash; the efficient but somewhat complicated process of payment 
through the adjustment and off-setting of balances through ,clearing hou..c;es; debit 
or credit entries in accounts between banks; the forwarding of various types of 
remittance instruments, sometimes to cover a particular item but more frequently 
to cover an entire group of items received on a particular day. 

7. Subsection (1) (k): ".Suspends payments". This term is designed to afford an 
objective test to determine w"hen a bank is no longer operating as a part of the 
banking system. 

Definitional Cross References: 

"Bank". § 1-201. 
"Documents". § 1-201. 
H)Ioney". § 1-201. 
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"Negotiable". § 3-104. 
"Notice". § 1-201. 
"Person". § 1-201. 
"Securities". § 8-102. 

Prior Statutes: None. 

VIRGINIA ANNOTATIONS 

§ 4-105. "Depositary Bank"; "Intermediary Bank"; "Collecting Bank"; 
"Payor Bank"; "Presenting Bank"; ''Remitting Bank". In this Article 
unless the context otherwise requires: 

(a) "Depositary bank" means the first bank to which an item is trans­
ferred for collection even though it is also the payor bank; 

(b) "Payor bank" means a bank by which an item is payable as drawn 
or accepted; 

(c) "Intermediary bank" means any bank to which an item is trans­
ferred in course of collection except the depositary or payor bank; 

( d) "Collecting bank" means any bank handling the item for collection 
except the payor bank; 

(e) "Presenting bank" means any bank presenting an item except a 
payor bank; 

(f) "Remitting bank" means any payor or intermediary bank remitt-
ing for an item. 

COM~IENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. The definitions in general exclude a bank to which an item is issued, 
as such bank does not take by transfer except in the particular case covered where 
the item is issued to a payee for collection, as where a corporation is transferring 
balances from one account to another. Thus, the definition of "depositary bank" 
does not include the bank to which a check is made payable where a check is given 
in payment of a mortgage. Such a bank has the status of a payee under Article 3 
on Commercial Paper and not that of a collecting bank. 

2. The term payor bank includes a drawee bank and also a bank at which an item 
is payable if the item constitutes an order on the bank to pay, for it is then "pay­
able by" the bank. If the uat" item is not an order in the particular state, (See 
§ 3-121) then the bank is not a payor, but will be a presenting or collecting bank. 

3. Items are sometimes drawn or accepted "payable through" a particular barlk. 
Under this Section and § 3-120 the '(payable through" bank (if it in fact handles 
the item) will be a collecting (and often a presenting) bank; it is not a "payor 
bank." 

4. The term intermediary bank includes the last bank in the collection process 
where the payor is not a bank. Usually the last bank is also a presenting bank. 

Cross References: 
Article 3, especially §§ 3-120 and 3-121. 

Definitional Cross References: 
"Bank". § 1-201. 
"Customer11

• § 4-104. 
"Item". § 4-104. 

Prior Statutes: None. 

VIRGINIA ANNOTATIONS 

§ 4-106. Separate Office of a Bank. A branch or separate office of a 
bank maintaining its own deposit ledgers is a separate bank for the pur­
pose of computing the time within which and determining the place at 
or to which action may be taken or notices or orders shall be given under 
this ~A.rticle and under Article 3. 
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(VALC Note: The words amaintaining its own deposit ledgers" are optional in 
the Official Text.) 

COMMENT: Prior Uniform Statutory Provision: None; but see § 1, American 
Bankers Association Bank Collection Code. 

Purposes: 1. A rule v .. ith respect to the status of a branch or separate office of a 
bank as a part of any statute on bunk collections is highly desirable if not abso­
lutely necessary. However, practices in the operations of branches and separate 
offices vary substantially in the different states and it has not been possible to find 
any single rule that is logically correct, fair in all situations and workable under 
all different types of practices. 

2. In many states and for many purposes a branch or separate office of the bank 
needs to be treated as a separate bank. IVIany branches function as separate banks 
in the handling and payment of items and require time for doing so simi­
lar to that o.f a separate bank. This is particularly true ,vhere branch bank­
ing is permitted throughout a state or in different towns and cities. Similarly, 
\Vhere there is this separate functioning a particular branch or separate office is the 
only proper place for various types of action to be taken or orders or notices to be 
given. Examples include the dra,ving of a check on a particular branch by a cus­
tomer whose account is carried at that branch; the presentment of that same check 
at that bl'anch; the issuance of an order to the branch to stop payment on the check. 

3. § 1 of the American Bankers Association Bank Collection Code provides 
simply: ".--\ .. branch or office of any such bank shall be deemed a bank." Although 
this rule appears to be brief and simple, as applied to particular sections oi the 
ABA Code it: produces illogical and, in some cases, unreasonable results. For exam­
ple, under § 11 of the ABA Code it seems anomalous for one branch of a bank 
to have charged an item to the account of the drawer and another branch to have 
the po,ver to elect to treat the item as dishonored. Sbnilar logical problems would 
flow from applying the same rule to Article 4. Wan-anties by one branch to another 
branch under§ 4-207 (each considered a separate bank) do not make sense. 

4. A .. ssuming that it is not desirable to make each branch a separate bank for all 
purposes, this Section provides that a branch or separate office is a separate bank 
for certain purposes. In so doing the single legal entity of the bank as a whole is 
preserved, thereby carrying with it the liability of the institutinn as a whole C'n such 
obligations as it may be under. On the other hand, ,vhere the Article provides a 
number of ti.me limits for different types of action by banks, if a branch functions 
as a separate bank, it should have the time limits available to a separate bank. 
Similarly if in its relations to customers a branch functions as a separate bank, 
notices and orders with respect to accounts of customers of the branch should be 
given at the branch. For example, whether a branch has notice sufficient to affect 
its status as a holder in due course of an item taken by it should depend upon what 
notice that branch has received with respect to the item. Similarly the receipt of a 
payment order at one branch should not be notice to another branch so as to impair 
the right of the second branch to be a holder in due course of the item, althol.lgh 
in circumstances in which ordinary care requires the co1nmunication of a notice or 
order to the proper branch of a bank, such notice or order would be effective at such 
proper branch from the time it was or should have been received. See § 1-201(27). 

5. Whether a branch functions as a separate bank may vary depending upon the 
t;t1>e of activity t::t.king place and upon practices in the different states. If the 
activity is that of a payor bank paying items, a branch will usually function as a 
separate bank if it maintains its own deposit ledgers. Similarly whether a branch 
functions as a separate bank in the collection of items usually depends also on 
whether it maintains its own deposit ledgers. Conversely, if a particular bank 
having branches does all of its bookkeeping at its head office, the branches of that 
bank do not usually function as separate banks either in the payment or collection 
of items. 

On the other hand, in its relations to customers a branch may function as a se­
parate bank regardless of whether it maintains its own de-posit ledgers. Checks 
may be dr::nvn on a particular branch and notices and stop orders delivered to that 
branch even though ail the bookkeeping is done at the head office or another bran::h. 

Where the '\Yards "maintaining its own deposit ledgers" are bracketed, the option 
is given to each state enacting the Code to include these words as a test of senarate­
ness. In those states ~·here the maintainance by a branch of its 0wn deposit ledgers 
will se1~·e ~s a satisfactory standard, the bracketed \'lords should be retained. In 
those states 1vhere these "\\Tords \\ill cause more problems than benefits~ they may be 
deleted. Insofar as this k:.tter rule allovts extra time to banks maintaining branches 
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where such extra time is not needed, it is not ideal. However, it has not been found 
uossible to :find a rule that will meet this problem and will \York in all cases. Fur­
ther, it is highly unlikely that large banks maintaining branches will needlessly 
take advantage of extra time under this rule. 

Cross References: 
§§ 3-504, 4-102(2). 

Definitional Cross References: 
"Bank". § 1-201. 
"Branch". § 1-201. 

Prior Statutes: None. 

VIRGINIA ANNOTATIONS 

COUNCIL COMMENT 

Banks in Virginia have time deposit ledgers and demand deposit ledgers and it is 
possible in either instance for the ledger recoTd to be either centralized or main­
tained in a branch. The handling and payment of items normally takes place at 
the point where the ledgers are maintained; hence our decision. 

While there is no way for someone presenting an item to know ,vhere the ledgers 
are kept, yet from the standpoint of counting time it should begin from receipt at 
the office maintaining the ledgers. A..fter all, they alone are able to act from the 
records at hand. 

§ 4-107. Time of Receipt of Items. (1) For the purpose of allowing 
time to process items, prove balances and make the necessary entries on 
its books to determine its position for the day, a bank may fix an afternoon 
hour of two P.M. or later as a cut-off hour for the handling of money and 
items and the making of entries on its books. 

(2) Any item or deposit of money received on any day after a cut-off 
hour so fixed or after the close of the banking day may be treated as being 
received at the opening of the next banking day. 

COl\l~IENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. After an item has been received by a bank it goes through a series of 
processes varying ,vith the type of item that it is. It n1oves from the teller's \vin­
do\v, branch office, o:r mail desk at \Vhich it is received through settlement and prov­
ing departments until it is forwarded or presented to a clearing house or another 
bank, if it is a transit item, or until it reaches the bookkeeping department, if the 
bank receiving it is the payor bank. In addition, in order that the books of the bank 
ahvays remain in balance while items are moving through it, the amount of each 
item is included in lists or proofs of debits or credits several times as it :progresses 
through the bank. The running of proofs. the making of debit and credit entries 
in subsidiary and general ledgers and the striking of a general balance for each 
day requires a considerable amount of time. If these processes are to be completed 
on any particular day during normal working hours without the employment of 
night forces, a number of banks have found it necessary to establish a "cut-off hour" 
to allow time to obtain final figures to be incorporated into the bank's position for 
the day. Subsection (1) approves a cut-off hour of this type provided it is not 
earlier than 2 P. M. Subsection (2) provides that if such a cut-off hour is fixed, 
items received after the cut-off hour may be treated as being received at the open­
ing of the next banking day. Where the number of items received either through 
the mail or over the counter tends to ta_per off radically as the afternoon hours pro­
gress, a 2 P. M. cut-off hour does not involve a large portion of the items received 
but at the same time permits a bank using such a cut-off hour to leave its doors 
open later in the afternoon without forcing into the evening the completion of its 
settling and proving process. 

2. The alternative provision in Subsection (2) that items or deposits received 
after the close of the banking day may be treated as received ·at the opening of the 
next banking day is i111portaot;:in.,c:aaes "'·here a bank closes at t\velve or One o'clock, 
e, g., on a Saturday, but con15:mtesftfp,,ieeeive some items by n1ail or over the counter 
if, for example, it opens Saturday P.Yening for the limited purpose of recel"l.ring de­
posits and cashing checks. 
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Definitional Cross Referenees: 

HAfte:rnoon10• § 4~104. 
«BankjJ. § 1-201. 
''Banking day1

~. § 4-104. 
"ltemn. § 4-104. 
"Money". § 1-201. 

YIRGIXIA ANNOTATIONS 

Prior Statutes: None. 

§ 4-108. Delays. (1) Unless otherwise instructed, a collecting bank 
in a good faith effort to secure payment may, in the case of specific items 
and with or without the approval of any person involved, waive, modify or 
extend time !imi ts imposed or permitted by this Act for a period not in 
excess of an additional banking day without discharge of secondary parties 
and without liability to its transferor or any prior party. 

(2) Delay by a collecting bank or payor bank beyond time limits pre­
scribed or permitted by this Act or by instructions is excused if caused 
by interruption of communication facilities, suspension of payments by 
another bank, war, emergency conditions or other circumstances beyond 
the control of the bank provided it exei·cises such diligence as the circum­
stances require. 

COM'A'IENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. §§ 4-202(2), 4~212; 4-301 and 4~302. prescribe various time limits for 
the handling of items. These are the limits <>f time within which a bank, in fulfil .. 
ment of its obligation to e."'<ercise ordinary care, must handle items entrusted to it 
for collection or payment. Under § 4~103 they may be varied by agreement or by 
Federal Reserve :regulations or operating letters, clearing house rules, or the like. 

2. Subsection (1) of this seetion permits a limited extension of these time limits 
in special cases. It permits collecting banks to grant. within a :rather narrow field, 
an additional banking day and to do so with Ol' without the approval of any inter~ 
ested party. Sueh one-day extension can only be granted in a good faith effort to 
secure payment and only with respect to specific items. It cannot be exercised if 
the customer instructs otherwise. Thus limited the escape provision should afford 
a limited degree of ilexibility in special cases hut should not interfere with the 
overall :requirement and objective of speedy colleetion.s. 

8. Notice that an extension granted under Subsection (1) is ''without discharge 
of secondary pa:rties". It therefore exte..TJ.ds also the time.s for presentment or pay .. 
ment, as the ca.,;e may be, specified in Article 3. See §§ 3-503 and 3-506. Wh<:re this 
Arliele and Article 3 conflict, this Article controls. See §§ 3-103(2) and 4-102(1). 

4. Subsection (2) is another escape. clause from time limits. This clause operates 
not only with :respect to time limits imposed by the article itself but also time limits 
imposed by speeial instructions, by agreement or by Federal :Reserve regulations or 
operating letters, clearing house rules or the like. The latter time limits are «per­
mitte<l" by the Code. This clause operates, howevert only in the types of situation 
specified. Examples of these situations include blizzards~ floods, or hurricanes~ and 
other '' Act of God'' events or conditions, and wrecks or disasters, interfering With 
mails; suspension o:f payments by another hank; abnormal operating conditions 
such as substantial increased volume or substantial shortage of personnel during 
war or emergency situations. When delav is sought to he excused under this sub­
section the bank n1-ust ''exercise such diligence as the circumstances require" and 
it has the burden o! proof. See§ 4-202(2}. 

Cross References~ 

§§ 3·103(2), 3-503, 3-506, 4-102(1). 4-103, 01-104. ,!-202(2), 4-21~. 4-213. 4-301, 
4-302. 
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Definitional Cross References: 

"Bank". § 1-201. 
uBank:ing day". § 4-104. 
"Collecting bank". § 4-105. 
41 Good faith". § 1-201. 
"Item". § 4-104. 
11 Party". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 4-109. Process of Posting. The "process of posting" means the usual 
procedure followed by a payor bank in determining to pay an item and in 
recording the payment including one or more of the following or other 
steps as determined by the bank: 

(a) verification of any signature; 

(b) ascertaining that sufficient funds are available; 

( c) affixing a "paid" or other stamp; 

( d) entering a charge or entry to a customer's account; 

(e) correcting or reversing an entry or erroneous action with respect 
to the item. 

COMMENT: Prior Uniform Statutory Provisions: None. 

Purposes: Completion of the "process of posting" is one of the measuring points 
for determining when an item is finally paid (subsection (1) (c) of § 4-213) and 
when knowledge, notice, stop order, legal process and set-off come too late to affect 
a payor bank's right or duty to pay an item (subsection (1) ( d) of § 4-303). This 
Section defines what is meant by the ''process of posting". It is the "usual proce­
dure followed by a payor bank in determining to pay an item and in recording the 
payment ... ". It involves the two basic elements of some decision to pay and some 
recording of the payment with a listing of some of the typical steps that might be 
involved. Procedures followed by banks in determining to pay an item and in re­
cording the payment vary. Examples of some of these procedures will illustrate 
what is meant by completion of the "process of posting". 

Example 1. A payor bank receives an item through the clearing on Monday morn­
ing. It is sorted under the name of the customer on Monday and under deferred 
posting routines (§ 4-301) reaches the bookkeeper for that customer on Tuesday 
morning. The bookkeeper examines the signature, verifies there are sufficient funds 
and decides at 11 A. M. on Tuesday to pay the item. A debit entry for or including 
the amount of the item is entered in the customer's account at 12 noon on Tuesday. 
The process of posting is completed at 12 noon on Tuesday. 

Example 2. A payor bank with branches receives an item through the clearing on 
Monday morning. One branch does all the bookkeeping for itself and nine other 
branches. The item is sent to that branch and a provisional debit is entered to the 
customer's account for the amount of the item on Monday. After this entry is made 
the item is sent to the branch where the customer transacts business and at this 
branch a clerk verifies the signature on Tuesday, e.g. at 12 noon. If the clerk deter­
mines the signature is valid and makes a decision to pay, the process of posting is 
completed at 12 noon on Tuesday because there has been both a charge to the cus­
tomer's account and a detennination to pay. If, however, the clerk determines the 
signature is not valid or that the item should not be paid for some other reason, the 
item is then returned to the presenting bank through the clearing house and an 
offsE;!tting credit entry is made in the customer's account by the bookkeeping branch. 
In this case there has been no detennination to pay the item, no completion of the 
process of posting and no payment of the item. 

Example 3. A payor bank receives in the mail on Monday an item drawn upon it. 
The item is sorted and otherwise processed on Monday and during Monday night 
is provisionally recorded on tape by an electronic computer as charged to the cus­
tomer's account. On Tuesday a clerk examines the signature on the item and makes 
other checks to deter_mine finally whether the item should be paid. If the clerk 
rleterrnines the signature is valid and makes a decision to pay and all processing of 
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this item is complete, e. g., at 12 noon on Tuesday, the "process of posting" is com~ 
pleted at that time. If, ho,vever, the clerk determines the signature is not valid 
or that the item should not be paid for son1e other reason, the item is returned to 
the presenting bank and in the regular Tuesday night run of the computer the debit 
to the customer's account for the item is reversed or an offsetting credit entry is 
n10.de. In this case, as in Example 2, there has been no determination to pay the 
item, no completion of the process of posting and no payment of the item. 

Cross References: 
§§ 4-213(1) (c), 4-303(1) (d). 

Definitional Cross References: 
"Account". § 4-104(1) (a). 
"Customer". § 4-104(1) (e). 
"Item". § 4-104(1) (g). 
"Payor bank". § 4-105(b). 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

PART 2 

COLLECTION OF ITEMS; DEPOSITARY AND 

COLLECTING BANKS 

§ -1-201. Presumption and Duration of Agency Status of Collecting 
Banks and Provisional Status of Credits; Applicability of Article; Item 
Indorsed "Pay Any Bank". (1) Unless a contrary intent clearly appears 
and prior to the time that a settlement given by a collecting bank for an 
item is or becomes final (subsection (3) of § 4-211 and §§ 4-212 and 
4-213) the bank is an agent or sub-agent of the owner of the item and any 
settlement given for the item is provisional. This provision applies re­
gardless of the form of indorsement or lack of indorsement and even though 
credit given for the item is subject to immediate withdrawal as of right 
or is in fact withdrawn; but the continuance of ownership of an item by 
its owner and any rights of the owner to proceeds of the item are subject 
to rights of a collecting bank such as those resulting from outstanding ad­
vances on the item and valid rights of setoff. When an item is handled 
by banks for purposes of presentment. payment and collection, the relevant 
provisions of this Article apply even though action of parties clearly estab­
lishes that a particular bank has purchased the item and is the owner of it. 

(2) After an item has been indorsed with the words "pay any bank" 
or the like, only a bank may acquire the rights of a holder 

(a) until the item has been returned to the customer initiating collec-
4:ion; or 

(b) until the item has been specially indorsed by a bank to a person 
who is not a bank. 

COl\lMENT: Prior Uniform Statutory Provision: None; but see §§ 2 and 4 of 
tJ1e _,\.merican Bankers A .. ssociation Banl.;: Collection Code. 

Purposes: 1. This section states certain basic rules and presumptions of the bank 
collection process. One basic rule, appearing in the last sentence of subsection (1), 
is that, to the extent applicable, the provisions of the ~~rticle govern without regard 
to whether a bank handling an item o-n·ns the item or is :s.n agent for collection. 
Historically, much time has been spent and effort expended in determining or at­
te111pting to deter~nine ,._hether a bank was a purchaser of :1n item or merely an 
ag-ent for collection. See 1ilscussion of this subject and c:ises cited in 11 _<\.L.R. 1043, 
16 A.L.R. 108·!, 42 A.LR. 492, 68 A.L.R. 725, 99 A.L.R. 486. See also § 4 of 
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the American Bankers Association Bank Collection Code. The general approacli 
of Article 4, similar to that of other articles, is to provide, 'Within reasonable limits, 
~ules or ans,.,ers to major :o:roblems known to exist in !:he bank collection proces3 
without regard to questions of status and ownership but to keep general principles 
such as status and ownership available to cover residual areas not covered by spe.~ 
cific rules. In line with this approach, the last sentence of subsection (1) says in 
effect that Article 4 applies to practically every item moving through banks for the 
purpose of presentment, payment or collection. 

2. Within this general rule of broad coverage, the :firat two sentences of subsection 
(l) state a rule of status in terms of a strong presumption. "Unless a contrary 
intent clearly appearsH the status of a collecting bank is that of an agent or sub­
:igent for the owner of the item. Although as indicated in Comment 1 it is much 
less important under Article 4 to determine status than has been the ease hereto~ 
fore, such status may have importance in some residual areas not covered by spe­
cific rules. Further, where status has been considered so important in the past, to 
on1it all reference to it :might cause confusion. The presumption of agency "applies 
regardless of the form of indorsement or lack of indorse::nent and even though 
credit given for the item is subject to immeiliate withdrawal as of right or is ln , 
f.aet withdrawn"'. Thus questions heretofore litigated as to whether ordinary in~ 
dQ:rsements "for deposit", ''for collectionn or in blank have the effect of creating 
ttn ageney status or a purchase, no longer have sig:iifieance in varying the prima 
iacie !"Ule of agency. Similarly, the nature of the credit given for an item or 
whether it is subject to immediate withdrawal as of right or is in fact ,vitildrawn, 
do not rebut the general presumption. See ~4...L.R. references .supra in Comment 1. 

~t contrary intent can rebut the presumption but this must be clear. An e.xampie 
of a clear contrary intent would be if collateral papers established or the item bore 
a legend stating that the item was sold absolutely to the depositary bank. 

3. The prima facie agency status of collecting banks is consistent with prevailing 
law and practice today. § 2 of the _.\.merican Bankers Association Bank Col­
lection Code so provides. Legends on deposit tickets, collection letters and acknowi~ 
edgements of items and Federal Reserve operating letters consistently so provide. 
The status is consistent with rights of charge-back (§ 4·212 and § 11 of the 
ABA Code) and risk of loss in the event of insolvency (§ 4-214 and § 13 of the 
ABA Code). 

4. A."Iirmative statement of a prim.a faeie agency status for coUecting banks re­
quires certain lin1itations and qualifications. Under cur.rent practices substantially 
all bank collections sooner or late.r merge into bank credits1 at !(!fl.St if collection is 
e1Yected. Usually1 this takes place within a fev.,. days of the initiation of collection . 
• -.tn intermediary bank reccives final collection and evidences the result of its C()}­
lection by a "credit" on its books to the depositary bank. The depositary bank evi­
denees the results of its collection by a Haedit'' in the account of its eustomer. ~i\.s 
used in these instances the term "credit'' clearly indicates a debtor-creditor rela­
tionship. At some stage in the bank collection process the agency sta.tus of a 
collecting bank changes to that of debtor. a debtor of its eustomex. lJsually at ahout 
the same time it ajso becomes a credito:r for the amount of the item, a creditor of 
some inter:mediary1 payor or other bank. Thus the collection is completed, all agen~ 
cy aspects are terminated and the identity of the item has become completely 
merged in bank accounts1 that of the customer with the depositary bank and that of 
one bank with another. 

--~lthough § 4-213(1) provides that an item is finally paid when the payor bank takes 
certain action with respect to the item such final payment of the item may or may 
not resnit in the simultaneous fo,tal settlement !or the item in the case of all prior 
parties. If a series of provisional debits and credits fo:r the item have been entered 
in accounts between banks, the final payment of .the item by the payor bank may 
result in the automatic firming up of all these provisional debits and credits under 
§ 4-213 (2), and the consequent receipt of final settlement for the irom by each col­
lecting bank and the customer of the depositar}'" bank simultaneously with such 
action of the payor bank. Howe,rer. if the payor bank or some intermediary bank 
accounts for the item with a remittance draft, the ne..ict prior bank usually does not 
:receive final settlement for the item until such remittance draft ftnaUy clears. See 
§ 4-211(8) (a). The .fu.-st sentence of subsection (1) provides that the agency status 

_of .a collecting bank {whether intermediary or depositary) continues until the settle­
ment g-ive,,i by it for t'M iteni is or becomes ftnalt referring to §§ 4-211 (3); 4~212, 
and 4-.213. In the case of the series of provisional credits covered by § 4-2:13(2), 
this could be simultaneously with the ftnal payment of the item by the pnyor bank. 
In cases where remittance drafts are used or in straight non-cash collections, this 
would not be until the times speciiled in §§ 4-211(3) and 4-213(3). 
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}, .. number of practical results tlow from this rule continuing the agency status of 
a collecting bank until its settlement for the item is or becomes final, some of which 
are specifically set forth in this Article. One is that risk of loss continues in the 
o,vner of the item rather than the agent bank. See § 4-212. Offsetting rights favor­
able to the owner are that pending such final settlment, the owner has the prefer­
ence rights of § 4-214 and the direct rights of § 4-302 against the payor bank. It 
also follo~gs from this rule that the dollar limitations of Federal Deposit Insurance 
a1·e measured by the claim of the owner of the item rather than that of the collect­
ing bank. 

5. In those cases ,vhere some period of time elapses between the final payment of 
the item by the payor bank and the time that the settlement of the collecting bank 
is -0r becomes final, e. g., \vhere the payor bank or intermediary bank accou!lts for 
the item ,vith a remittance draft or in straight non-cash collections, the continuance 
of the agency status of the collecting bank necessarily carries with it the continu­
ance of the owner's status as principal. The second sentence of subsection (1) pro­
vides that ,vhatever rights the owner has to proceeds of the item are subject to the 
rights of collecting banks for outstanding advances on the item and other valid 
rights, if any. The rule provides a sound rule to govern cases of attempted attach­
ment of proceeds of a non-cash item in the hands of the payor bank as property of 
~he absent owner. If a collecting bank has made an advance on an item which is 
still outstanding, its right to obtain reimbursement for this advance should be 
superior to the rights of the owner to the proceeds or to the rights of a 
creditor of the owner. The phrase "other valid rights, if any" is broad enough to 
cover legitimate rights of set-off of accounts between banks without attempting to 
provide that all set-offs may be valid. An intentional c1·editing of proceeds of an 
item to the account of a prior bank known to be insolvent, for the purpose of ac­
quiring a right of set-off, would not produce a valid set-off. See 8 Zollman, Banks 
and Banking (1936) § 5443. 

6. This section and Article 4 as a whole represent an intentional abandonment of 
the approach to bank collection problems appearing in § 4 of the American 
Bankers Association Bank Collection Code. Where the tremendous volume of items 
handled makes impossible the examination by all banks of all indorsements on all 
items and where in fact this examination is not made, except perhaps by depositary 
banks, it is unrealistic to base the rights and duties of all banks in the collection 
chain on variations in the form of indorsements. It is anomalous to provide 
throughout the ~.\.BA Code that the prim.a facie status of collecting banks is that of 
agent or sub-agent but in § 4 to provide that subsequent holders (sub-agents) 
.shall have the right to rely on the presumption that the bank of deposit (the pri­
mary agent) is the owner of the item. It is unrealistic, particularly in this back­
ground, to base rights and duties on status of agent or owner. This § 4-201 makes 
the pertinent provisions of Article 4 applicable to substantially all items handled 
by banks for presentment, payment or collection, recognizes the prima facie status 
of most banks as agents, and then seeks to state appropriate limits and some at~ 
tributes to the general rules and presumptions so expressed, 

7. Subsection (2) protects the ownership rights with respect to an item indon;ed 
''pay any bank or banker'' or in similar terms of a customer initiating collection or 
of any bank acquiring a security interest under § 4-208, in the event the item is 
subsequently acquired under improper circumstances by a person who is not a bank 
and transferred by that person to another person, whether or not a bank. Upon re­
turn to the customer initiating collection of an item so indorsed, indorsement m.-i.y 
be cancelled (§ 3-208). A b2nk holding an item so indorse<l may transfer the item 
out of banking channels by special indorsement; however, under§ 4-103{5), such 
bank would be liable to the owner of the item for any loss resulting therefrom ii 
the transfer· had been made in bad faith or with lack of ordinary care. If briefer 
and more simple forms of bank indorsements are developed under§ 4-206 (e. g., the 
use of bank transit numbers in lieu of present lengthy forms of bank in.do:rsements), 
a depositary bank having the transit number "XlOO" could make subsection (2) 
operative by indorsements such as "Pay any bank-XlOO". 

Cross References: 

§§ 3-206, 3-208, 4-103, 4-206, 4-208, 4-212, 4-213, 4-214, 4-302. 

Definitional Cross References: 
"Bank1

'. § 1-201. 
"Collecting bank". § 4-105. 
"Customer". § 4-104. 
"Depositary bank". § 4-105. 
"Holder". § 1-201. 
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{<Item". § 4-104. 
"lndorsements1

'. §§ 3-202, 3-204, 3-205 and 3-206. 
uPerson11• § 1-201-
"Settle". § 4--104. 

VIRGI)!Ll ANNOTATIONS 

Prior Statutes: None. 

Comment: The considerably litigated question of whether a bank takes rui item as 
purchaser or as agent for collection is settled under the UCC in favor of the 'View 
that the bank always takes "for collection" unless a contrary intent clearly appears. 
The form of the indorser.ient is immaterial. It may be, though, that the same prob­
lem remains under a Eomewhat different nnme-
'£he problem often arises in this manner: A seHer sends goods to a buyer, drawing 
a draft on the buyerj attaching a bill of lading and perhaps other documents, and 
places them with his bank for collection. The draft vrith doeuments is forwarded 
to another bank for collection. That bank collects the proceeds from the buyer, but 
immediately thereafter the buyer, considering the goods not' up to contract, attaches 
~he proceeds while they are still in the hands of the collecting bank. Elkhurt State 
Bank v, Bristol Broom Co., 143 Va. 1, 129 S.E. 371 (1925) i Greensburg Nat1: Bank 
v. C. Syer & Co., 113 Va. 53, 73 S.E. 438 (1912); Lynchburg l\1ii!ing Co. v. Nat'l 
Exchange Bank, 109 Va. 639, 64 S.E. 980 (1909). Or; a third person, who has no 
connection 1vitl1 the transaction, attaches the proceeds. Fourth Nat'l Bank v. Bragg, 
127 Va. 47, 102 S.E. 649 (1920); Buckeye Nat'! Bank v. Huff & Cook, 114 Va. 1, 
75 S. E. 769 (1912). The ,irtue of this pro<edure is that the buyer, or the third 
person, can enforce his claim in his o\Vn home a1·ea-to the ext.en t oi the proceeds 
of the draft-and so does not have to seek a remedy against t..lie seller in the seller's 
own jurisdiction. ·The depositary bank. in whi".h the seller initially deposited the 
draft, may intervene claiming the proceeds for itself. Under prior ]aw, the party 
that would succeed was gene.rally determined by ascertaining whether the deposit~ 
a.ry hank purchased the draft or only took it as an agent for collection. Under the 
UCC a somewhat similar question can arise, but it will be phrased in terms of the 
rights of the collecting bank, such as whether the hank under UCC 4.~208 has a 
security interest in the proceeds. 

Pre'\'iously, the form of an indorsement and the entry made on a deposit slip by the 
original owner of the draft have been considered of large significance in determin­
ing whether a bank was a purchaser or an agent. Fourth Nat'l Bank v. Bragg, 127 
Va. 47, 102 S.E. 649 (1920); Greenburg Nat'! Bank v. C. Syer & Co., 113 Va, 53, 
73 S.E* 438 (1912). These forms are no longer of significance under the UCC. 
Virginia has not attached any particular significance to the form of indorsement 
placed on the draft by the depositary bank its.elf, or to a right of recourse by the 
depositary bank against the drawer of the draft. :E1ourth Nat1t Bank -v. Bragg, 127 
Va. 47, 102 S.E. 649 (1920); Lynchburg Milling Co. v. Nat'! Exchange Bank, 109 Va. 
639, 64 S.E. 980 (1909). This aspect of the Vu:ginia approach is consistent with the 
ucc. 
The UCC does not expressly cover drafts :in which the depositary hank is named as 
payee. Virginia has held that when the draft is drawn :payable to the depositary 
bank, the bank is prlma facie the owner. First Wisconsin Nat1l Bank v. People's 
Nat'! Bank, 136 Va. 276, 283-84, 118 S.E. 82 {1923); Lynchburg Milling Co. v. Nat1 
Exchange Bank, 109 Va. 639, 64 S.E. 980 (1909). It may be that such an instrument, 
under the UCC1 shows a clear intent that the depositary bank is to be the owner. 
In Fine v. Receiver of Dickenson County Bankt 163 Va. 157, 175 S.E. 863, 94 A.L.R. 
1393 {1934)., a customer was held entitled to the proceeds of a check deposited for 
collection as against the :receiver of the insolvent depositary bank, the deposit slip 
stating that the bunk was acting only as a collection agent. A similar l'esult would 
be reaehed under the UCC, even without the d(;:posit slip statement. Under UCC 
4-214 the owner of the item is given a preference. 

§ 4·202. Responsibility for Collection; When Action Seasonable. (1) 
A collecting bank must use ordinary care in 

(a) presenting an item or sending it for presentment; and 

(b) sending notice of dishonor or non-payment or returning an item 
other than a documentary draft to the bank's transferor or directly to the 
depositary bank under subsection (2) of § .!-212 after learning that the item 
has not been paid or accepted, as the ease may be; and 
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(c) settling for an item when the bank receives final settlement; 

(d) malting or providing for any necessary protest; and 

( e) notifying its transferor of any loss or delay in transit within 
reasonable time after discovery thereof. 

(2) A collecting bank taking proper action before its midnight dead­
line following receipt of an item, notice or payment acts seasonably; taking 
proper action within a reasonably longer time may be seasonable but the 
l:,ank has the burden of so establishing. 

(3) Subject to subsection (1) (a), a bank is not liable for the in. 
solvency, neglect, misconduct, mistake or default of another bank or per­
son or for loss or destruction of an item in transit or in foe possession of 
,,thers. 

(Y.4.LC Note: The words "or directly to the depositary bank under subsection (2) 
of § 4-212" are optional ir.. the Official Text.) 

COlt!IENT: Prior Uniform. Statutory Provision; None; but see §§ 5 and 6, 
-~n1erican Bankers Association Bank Collection Code, 

Purposes: 1. Subsection (l} states the basic responsibilities of a collecting bank. 
Of course, under§ 1-203 a cotlect.ing bank is subject to the .standard requirement of 
good faith. By subsection (l) it must also use ordinary care in the exercise of its. 
basic coJ.Iection tasks. By§ 4-103(1) neither requirement may be discluimed. 

2. If the bank -makes present1nent itself, subsection l(a) requires ordinary care 
,vith respect both to the time and ma:nner of presentinent. (§§ 3~503, 3-504~ 4~210.) 
If it forwards the item to be presented the subsection requires ordinary care with 
respect to routing (§ 4~204), and also in the. selection of intermediary banks or other 
agents. 
3. Subsection {l) desttibes types of basic action with respect to which a collecting 
bank must use- ordinary care. Subsection (2) <lea.ls with the time for taking aetion. 
It f..rst prescribes the general standard for seasonable action, namely, for itelllS 
::eceived on :l\Ionday1 proper r.ction {such as forwarding or presenting) on )fon<lay 
or Tuesday is seasonable. ~.Uthough under current 1'production line" operations 
banks customarily move items along on regula:r schedules substantially briefer than 
t\\'o days, the subsection states an outside time ·.vithin whictl a bank tnay know it 
has acted seasonably. To pro1.ide 11exibi!ity from this standard normt the subsection 
further states that action within a reasonably longer time may be seasonable but 
the bank has the burden of proof.. In the case of time items~ action after the ntid· 
night deadline 1 but sufficiently in :idvance of maturity for proper presentation. is 
a cl.::ar example of a 11reasonahiy longer time" that is seasonahie. The standard of 
requiring action not later than Tuesday in the case of Monday items is also subject 
to possibilities of variation under the &"eneral provisions of § 4~103, or under the 
special provisions regarding time of receipt of items {§ 4~107), and rega:rd}.ng 
delays (§ 4--108). Thls subsection (2} deals only with collecting banks. The time 
limits applicable to payor Danks appear in §§ 4-301 and 4-302. 

4. _4,t common law the so~called New York e:olleetion rule subjected the initial col .. 
lecting bank to liabiiity for the actions of subsequent banks in the collection chain; 
the so-called 11assachusetts rule was that each bank, subject to the duty of select-­
ing proper intermediaries, ,vas liable only for i:s own negligence. Subsection (3) 
adopts the !Iussachusetts rule. But since this is stated to be subject to subsection 
(1) (a) a collecting bank remains responsible for using ordinary are in selecting 
properly qualified intermediary banks and agents and in giving proper instructions 
to them. 

Cross References: 

§§ 1-203, 4-103, 4-107, 4-108, 4-301 and 4-302. 

Definitional Cross References: 
·"Collecting bankn. § 4-105. 
"Depositary bank". § 4-105, 
''Documentary draft". § 4-104. 
"Itrm". § -i-104. 
"iEdnight deudline". § 4-104. 
"Presentm+:nt", Article 3, Part 5. 
"Protestu. § 3-509. 
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VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 6-63. 
Comment: This section is in accord with Code 1950, § 6-63, which author.:Zes direct 
.for.varding to a payor bank for collection, in requiring the collecting bank to use 
due diligence in other respects in the coUeclion of the item.. 
Under the 1.::-cc the collecting bank must use ordinary care :in settling for an item 
,vhen the bank has received final payment. This is in accord with the general views 
expressed in First Wisconsin Nat'l Bank v. Peop1e1s :N'at'l Bankt 136 Va. 276, 284-
38, 118 S.E. 82 (1923). In this case a eollecting bank ,vas found to be negligent in 
failing to renrlt proceeds of a draft collected from a non-bank payo:r, in that it heid 
t.h.e proceeds for six: days, during -which time they were attached. The Supreme 
Court of Appeals also thought the bank was negligent in not promptly informing 
its principal of an adverse claim to the proceeds; in not disclosing its agency to t.he 
couTt during the attachment proceedings; and in neither emplo7-ing counsel at its 
principul's request, or notifying the principal of its refusal to do so. The tTCC is 
,;Hent as respee.ts these other duties owed by a collecting bank to its principal 
it cnUecting bank must use ordinary care in giving notice of dishonor or non-pay­
ment or returning the item after learning that it has not been paid or accepted. 
This is in .accord with the views expressed in Smith v. Bank of Glade Springs, 12 
Ii1.2d 535, 538-:{9, (4th Cir. 1926), in which it was heid that the bank did exercise 
ordinary care and reasonable diligence in giving notice o:f dishonor. 

COUNCIL COMMENT 
The optional language is necessary in view of the adoption of the optional 

subsection in § 4-212. 

§ 4-203. Effect of Instructions. Subject to the provisions of Article 3 
concerning conversion of instruments (§ 3-419) and the provisions of both 
Article 3 and this Article concerning restrictive indorsements only a collect­
ing bank's transferor can give instructions which affect the bank or con­
stitute notice to it and a collecting bank is not liable to prior parties for 
any action taken pursuant to such instructions or in accordance with 
any agreement with its transferor. 

COMMENT: Prior Cniform Statutory Provision~ None; but see § 2 of the 
.4-merican Bankers Association Bank Collection Code. 
Purposes: This Section adopts a ''chain of command" theory which renders it un­
necessary for an intermediary or collecting bank to determine whether its trans­
feror is "authorized11 to give the instructions. Equally the bank is not put on notice 
of any "revocation of authority'' or "lack of authority" by notice received from any 
other person. The desirability of .speed in the coilec:tion process and the fact that1 

by reason of advances made, the transferor may have the paramount interest in the 
item roquires the rule. 

The 8eetion ia made subject to the provisions of Article 3 concerning conversion of 
instruments (§.3~419) and other provisions of Article 3 and this Article concerning 
restrictive in<lorsements (§§ 3-205, 3-206, 3-419, 3-603, 4-205). Of course instruc­
tions from or an agreement with its transferor does not relieve a colleeting bank of 
Its general obligation to exercise good faith and ordinary care. See§ 4~103(1). If 
in any particular case a bank has exercised good faith and o·rdina:ry care and is 
relieved of responsibility by reason of instructions of or an agreement with its 
transferor. the owner of the item may still have a remedy for loss against the 
transferor (another bank) ii such transferor has given wrongful instructions. 
The rules of the Section a.re applied only to co11ecting banks. Payor banks always 
have the problem of making proper payment of an item; ,vhether such payment is 
proper should be based upon all of the rules of Articies 3 and 4 and all of the facts 
of any particular case, and should not be dependent exclusively upon instructions 
from or an agreement with a person presenting the item. 

Cross Referetu~&s: 
§§ 3--20.5, 3-206, 3-419, ,H0,3, 4-103 (1) and 4-205. 

Definitional Cross References: 
"Collecting bank". § 4-105. 
"Restrieti".-~ indorsementn. § 3~205. 

VIRGINIA A'.'fNOTATIONS 
Prior Statutes: None. 
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§ 4-204. Methods of Sending and Presenting; Sending Direct to Payor 
Bank. (1) A collecting bank must send items by reasonably prompt 
method taking into consideration any relevant instructions, the nature of 
the item, the number of such items on hand, aud the cost of collection in­
volved and the method generally used by it or others to present such items. 

(2) A collecting bank may send 

(a) any ite.'ll direct to the payor bank; 

(b) any item to any non-bank payor if authorized by its transferor; 
and 

(c) any item other than documentary drafts to any non-bank payor, 
if authorized by Federal Reserve regulation or operating Jetter, clearing 
house rule or the like. 

(3) Presentment may be made by a presenting bank at a place where 
the payor bank has requested that presentment be made. 

COMME1'i""T: Prior Uniform Statutory Provision: None; but see § 6, American 
Bankers Association Bank Collection Code. 

Purposes: 1. Subsection (1) prescribes the general standards applicable to proper 
sending or for.varding of items. Because of the many types of methods available 
and the desira..'IJility of preserving flexibility any attempt to prescribe limited or 
precise methods is avoided. 

2. Subsection (2) (a) eodifies the practice of direct mail, express, messenger or 
like presentment to payor banks. The practice is now country-wide and is justified 
by the need for speed, the general responsibility of banks, Federal Deposit Insu:r­
anee- protection and other reasons. 

3. Full approval of the practice of direct sending is limited to cases where a bank 
is u payor. Wnere non~bank dra\\'ees or _payors may be of unknown responsibility, 
substantial :risks may be attached to placing in their hands the instruments calling 
for p:iyments from them. This is: obviously so in the case of docmnenta:ry drafts. 
However, in oom.e cities practices have long existed under clearing house proce~ 
dures to forward certain types of items to certain non-bank payors. Examples in­
clude insurance Loss drafts drawn i:iy field agents on home offices. For the purpose 
of leaving the door open to legitimate practices of this kind, subsection (2) ( c) 
affirmatively approves direct sending of any item other than documentary drafts 
to any non-bank payor, if authorized by Federal Reserve regulation or -operath,g 
let::er1 clearing house rule or the like. 

On the other h:rnd sub-section (2} (b) approves sending any item direct to a non­
bank payor if. authorized by a coHecting bank's transferor. This perm.its special in­
st-ructions or agreements out of the norm and is consi.s:ent with the "eha.in of com­
mand" theory of§ 4-203. However, if a transferor other than th-e owner of the item, 
e. g., a prior coHe,~ing bank, authorizes a direct sending to a non-bank payor. such 
transferor assumes responsibility for the propriety or impropriety of such authori~ 
z.:ition. 

4. § 3-504 states ho,v presentment is made and subsection (2) of that Section a.f~ 
firmatively approves three speeific methods by which presentment may be made. 
The methods so S:.1.Jecified are permissive and do not foree!ose other possible m.ethods. 
Hovt"ever, in view of the substantial increase in recent years of presentment at cen~ 
tralized bookkeetling centers and electronic processing centers maintained or used 
by payor banks,. many of which are at locations other than the banks themselves, 
subsection (3) spec!ficaUy approve;:; presentment by a presenting bank at any place 
requested by the :payor bank. 

Cross References: 
§§ 3-5041 4-501 and 4~502. 

Definitional Cross References: 
"Collecting h.!k'1k.n. § 4-105. 
"Documentan- drn:ft". § 4-104. 
0'Iter:111

• § 4--Ii),t 
"Payor bank'. § 4-105. 
"Presf'nting ;J.ank". § 4-105. 
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VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950; § 6~63. 

Comment: rrhe UCC is in accord with Code 1950, § 6~63, which authorizes a collect~ 
ing bank to forward an item directly to the payor bank. The Virginia statute also 
gives a prefel'ence, if the payor bank :fails before a check or draft given in payment 
-is finally paid. UCC 4-214 contains arr.ore general provision regarding insolvency. 
See VIRGINIA ~'!NOTATIONS to UCC 4-214. 

In Federal Reserve Bank of Riclunond v. Peters, 139 Va. 45, 54, 123 S.E. 379 (1924), 
the Supreme Court of .A.ppeals saidt "When a bank receives :from its correspondent 
a check upon itself it is an agent for its correspondent to tr,ake a presentation to 
itseJf." The UCC accomplishes the same resuL., more directly. 

§ 4-205. Supplying Missing Indorsement; No Notice from Prior In· 
dorsement. (1) A depositary bank which has taken an item for collection 
may supply any indorsement of the customer which is necessary to title 
unless the item contains the words "payee's indorsement required" or the 
like. In the absence of such a requirement a statement placed on the item 
by the depositary bank to the effect that the item was deposited by a cus­
tomer or credited to his account is effective as the customer's indorsement. 

(2) An intermediary bank, or payor bank which is not a depositary 
bank, is neither given notice nor otherwise affected by a restrictive in­
dorsement of any person except the bank's immediate transferor. 

CO~IM&~T; Prior Uniform Statutory Provision~ None. 

Purposes: 1. Subsection (1) is designed to speed up collections by eliminating any 
necessity to return to a _non-bank depositor any items he may have failed to indorse. 

2, For the purpose of permitting items to move :rapidly throut1'h banking t".hannel.s, 
intermediary banks and payor banks which are not also depositary banks are per­
mitted to ignore restrictive indorsements of any person except the bank's immedi"" 
ate transferor. However, depositary banks may not so ignore restrictive indorse­
ments. If an owner of an item indorses it "for deposit" or '"for collection" he 
usually does so in the belief such indorsement will gurd against further negotia­
tion of the it-em to a holder in due course by a finder or a thlef. This belief is 
reasonably justified if at least one bank in any chain of hanks, collecting the item 
has a responsibility to act consistently :with the indorsement. 

Cross References: 
§§ 3-205, 3-206, 3-419, 3-603, 4-203. 

Definitional Cross Re:Cerenees: 
''Collecting bank". § 4.-105. 
"Gustomer11

• § 4--104. 
r'Depositary banku. § 4-105. 
''Intermediary bank". § 4-105. 
ultem". § 4-104. 
"Payor bank". § 4-105. 
"Restrictive indorsement". § 3-2-05. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 4-206. Transfer Between Banks. Any agreed method which identi­
fies the transferor bank is sufficient for the item's further transfer to 
another bank. 

COM!\-1:ENT: Prior Uniform Statutory Provision: None. 

Purposes: 'l'his section is designed to permit the sim:plest possible form of transfer 
from one bank to another, once an item gets in the bank collection chain provided 
only identity t:?f the transferor bank is preserved. This is important f~r tracing 
purposes and 1f recourse is necessary. However, since the responsibilities of the 
various: banks appear in the .Article it becomes_ unnecessary to have liability or 
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responsibility depend on more formal indorsements. Simplicity in the form of 
transfer is conducive to speed. Where the trans'fer is between hanks this section 
takes the place of the more formal requirements of § 3-202. 

Cross References: 
§§ 3-201, 3-202. 

Definitional Cross References: 
"Bank". § 1-201. 
"Item". § 4-104. 

Prior Statutes: None. 

VIRGINIA ANNOTATIONS 

§ J-207. Warranties of Customer and Collecting Bank on Transfer or 
Presentment of Items; Time for Claims. (1) Each customer or collecting 
bank who obtains payment or acceptance of an item and each prior cus­
tomer and collecting bank warrants to the payor bank or other payor who 
in good faith pays or accepts the item that 

(a) he has a good title to the item or is authorized to obtain payment 
or acceptance on behalf of one who has a good title; and 

(b) he has no knowledge that the signature of the maker or drawer 
is unauthorized, except that this warranty is not given by any customer or 
collecting bank that is a holder in due course and acts in good faith 

(i) to a maker with respect to the maker's own signature; or 

(ii) to a drawer with respect to the drawer's own signature, whether 
or not the drawer is also the drawee; or 

(iii) to an acceptor of an item if the holder in due course took the item 
after the acceptance or obtained the acceptance without knowledge that 
the drawer's signature was unauthorized; and 

( c) the item has not been materially altered, except that this warranty 
is not given by any customer or collecting bank that is a holder in due 
course and acts in good faith 

(i) to the maker of a note; or 

(ii) to the drawer of a draft whether or not the drawer is also the 
drawee; or 

(iii) to the acceptor of an item with respect to an alteration made 
prior to the acceptance if the holder in due course took the item after the 
acceptance, even though the acceptance provided "payable as originally 
dra,vn" or equivalent terms; or 

(iv) to the acceptor of an item with respect to an alteration made 
after the acceptance. 

(2) Each customer and collecting bank who transfers an item and 
receives a settlement or other consideration for it warrants to his transferee 
and to any subsequent collecting bank who takes the item in good faith that 

(a) he has a good title to the item or is authorized to obtain pay­
ment or acceptance on behalf of one who has a good title and the transfer 
is otherwise rightful; and 

(b) all signatures are genuine or authorized; and 

( c) the item has not been materially altered; and 

(d) no defense of any party is good against him; and 
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( e) he has no knowledge of any insolvency proceeding instituted with 
respect to the maker or acceptor or the drawer of an unaccepted item. 

In addition each customer and collecting bank so transferring an item 
and receiving a settlement or other consideration engages that upon di'!­
honor and any necessary notice of dishonor and protest he will take up 
the item. 

(3) The warranties and the engagement to honor set forth in the two 
preceding subsections arise notwithstanding the absence of indorsement 
or words of guaranty or warranty in the transfer or presentment and a 
collecting bank remains liable for their breach despite remittance to its 
transferor. Damages for breach of such warranties or engagement to honor 
sha!l not exceed the consideration received by the customer or collecting 
bank responsible plus finance charges and expenses related to the item, 
if any. 

( 4) Unless a claim for breach of warranty under this section is made 
within a reasonable time after the person claiming learns of the breach, the 
person liable is discharged to the extent of any loss caused by the delay 
in making claim. 

CO:t\-1ME~""T; Prior Uniform Statutory Provision: None; but see itmerican Bankers 
Association Bank Collection Code, § 4. 

Purposes: 1. Subject to cel*..ain exceptions peculiux to the bank collection process 
and except that they apply only to customers and collecting banks, the warranti~ 
and engagements to honor in this section are identical in substance with those pro~ 
vided in the Article on Commercial Paper (Artlcle 3). See §i 3-414, 3-417. For a 
more complete explanation of the purposes of these warranties and engagements 
see the Comments to§§ 3-414 and 3-41'7. 
2. In addition to imposing upon eustomers and collecting banks the warranties 
and engagements imposed by the original §§ 65 and 66 of the Uniform Nego­
tiable Instruments Law and those of §§ 3~414 and 3~417 of ~4..rticle 3, with some 
va.riationsr this § 4-207 is intended to give the effect presently obtained in bank col­
lections by the words "prior indorsements guaranteed" in collection transfers and 
presentments between banks. The ·warranties and engagements arise automatically 
as a part of the bank eoUection process. Receipt of a settlement or other considera­
tion by a customer or collecting bank is a requirement but any settlement is suffi­
cient regardless of whether the settlement is concurrent with the transfer, as in the 
case of a cash item~ or delayed, as in the ease of a nonwcash straight collection item. 
Further, the war.ran ties and engagements run with the item with the result that a 
collecting bank may sue a remote prior eollecting bank or a remote customer and 
thus avoid multiplicity of suit5. This section is also intended to make it clear that 
the so-called eQuitab1e defense of "payment over" does not apply to a collecting 
bank and that no statute of frauds provision will defeat recovery. Subsections (2) 
and (3} indicate that these results are intended not\vithstanding the absence of m­
dorsement or words of guarantee or warranty in a transfer or presentment. Conse­
quently, if for purposes of simplifieation or the speeding up of the bank collection 
process, banks desire to cut down the length or size of indorsements (-§ 4-206), they 
may do so and the standard warranties and engagements to honor sti11 apply. 

3. With respect to the exceptions to the warranties in favor of a holder in due 
course specified in sub-paragraphs (b) and (c) of subsection (1), collecting banks 
usually have holder in due course status (§§ 4-208, 4-209). However, if in any case 
there is a holder in due course but a subsequent collecting bank does not have holder 
in due course status {e.g., in a straight non-eash collection where no settlement of 
any kind is made until the bank itself receives final settlement) the bank still has 
the benefit of the exceptions (if it acts in good faith) under the shelter of § 3~20L 
It is to be noted that these shelter provisions, by -virtue of successive transfers, 
benefit not only the immediate transferee from a holder in due course but also sub­
sequent transferees. 

4. In this section as in§ 3-41'7, the (a), (b) and (c) warranties to transferees and 
collecting banks under subsection (2) are in general similar to the (a), (b) and (c) 
warranties to payors under subsection (1); but the warranties to payors are less 
inclusive because of exceptions reflecting the rule of Price v. Neal, 3 Burr. 1354 
( 1762), and related principles. See Comment to § 3~417. Thus collecting banks are 
given not only all the warranties given to payors by subsection {1), without those 
exceptions, but also the (d) and (e) warranties of subsection (2). 
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5. The last sentence of subsection (3) provides that damages for breach of war­
l'anties or the engagement to honor shall not exceed the consideration received by 
the customer or collecting bank responsible "plus finance charges and expenses 
related to the item, if any". The "expenses" referred to in this phrase may be ordi­
nary collecting expenses and in appropriate cases could also include such expenses 
as attorneys fees. "Finance charges" are_ also refe1Ted to because in some cases 
interest or a finance charge is charged by the collecting bank for the time that the 
bank's advance on the item is outstanding prior to receipt of proceeds of collection, 
_.;.n example of this type of case would be where a bank undertakes a foreig!1 collec­
tion in South . .h,.merica or Europe and makes an advance on the item at the time of 
receipt but may not Teceive proceeds of the foreign collection for three months or 
n1ore. 

Cross References: 
§§ 3-cOL 3-414, 3-417, 3-418, 4-206, 4-208, 4-209 and 4-406. 

Definitional Cross References: 
"Collecting bank". § 4-105. 
'·Custo1ner". § 4-104. 
"Drait". § 3-104. 
((Genuine". § 1-201. 
"Good faith". § 1-201. 
''Holder". § 1-201. 
1'1-Iolder in due course". § 3-302. 
'

1Insolvency proceedings". § 1-201. 
"Item1

'. § 4-104. 
"Party". § 1-201. 
"Payor bank". § 4-105. 
"Person". § 1-201. 
"Presentment". § 3-504. 
"Protest1'. § 3-509. 
"Unauthorized signature". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-417 (NIL 65), 6-421 (NIL 69). 

Comment: The waxranties imposed by this section are similar in substance to the 
warranties imposed under UCC 3-417, but their application to particular factual 
situations, often complex, is not always clear. 

The section is in accord with Main Street Bank v. Planters Nat'l Bank, 116 'la. 137, 
81 S.E. 24 (1914), whic..t\ held that an indorser v,;arrants the genuineness of signa­
tures. It also appears to be consistent with Commercial Savings Bank v. 1!aher, 
202 Va. 286, 117 S.E. 2d 120 (1960), although this case did not decide on which 
party a loss would ultimately fall. 
In Commercial Savings Bank v. Maher, 202 ·1.ra. 286, 117 S.E. 2d 120 (1960), a deed 
of trust and a bearer negotiable instrument for $6,000 were transferred to the 
Shenandoah bank in e.._"{change for a bank check payable to the order of Stella 
Maher. This instrument was indorsed, "Deposit to credit of Stella 1!aher,1' also 
rubberstamped, "For Deposit Only Shawnee Building and Loan Association. Inc.". 
In this form it was transferred to the Commercial bank, which deposited the pro­
ceeds to the account of Shawnee. Commercial indorsed the check, "Pay to the ordei' 
of any Bank or Trust Company. All Prior Endorsements Guaranteed, l:1:irch 4, 
1955. The Commercial and Savings Bank, Winchester, Virginia/' In this form it 
was presented to the Shenandoah bank and paid. Stella Maher brought an action 
against both banks in which she established that the indorsement "Deposit to credit 
of Stella l\'Iaher" had been made without her authority, and so judgment was en­
tered in her favor, without determining on which bank the loss would ultimately 
rest. Since the Commercial bank, in presenting the instrument to Shenandoah bank 
for payment, guaranteed all prior indorsement.s it would seem that the loss vvould 
fall on Commercial bank, which also was the bank that dealt with the wrongdoer. 
This would be the result reached under UCC 4-207 (1) (a), even without the indorse­
ment guaranteeing prior indorsements. 

~thouih not expressly covered by the UCC, thls section appears to be in accord 
with Citizens Bank of Norfolk v. Scl1warzchild and Sultzberger Co., 109 Va. 539, 
64 S.E. 954 (1909), in applying the rule of Price v. Neal to a payment made by a 
dra\vee who v.~as mistaken as to the status of the drawer's account. 

The ease of Central Nat'l Bank v. First and !\{erchants Nat'l Bank, 171 Va. 289, 
198 S.E, 883 (1040), inv-olves problems of interpretation that make it difficult to 
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draw categorical conclusions. The facts of the caa;e hnve been summarized as fol~ 
lows: ::.>\ fraudulent party, who called himself Clancy, learned that one Justin 
~Ioore had a substantial cheeking account with the Central Bank, He forged 
~Ioore's name as drawer of a check for $8,500 on the Central Bank and deposited it 
in the 1\lerchants Bank to the credit of Moore. Previous to the time of this trans­
action, 111-Ioore already had a substantial checking account with the 11erc11ants Bank. 
Central Bank paid the full amount of the original check through the clea:ri:ng house 
to l\{erchants Bank by checks to ,vhlch Moore's name was forged. l\Ioore discovered 
the forgery of the $8,500 cheek and demanded that the Central Bank rec:redit his 
account for that amount. Central did recredit Moore's account and demanded ol 
Merchants that they return the $8,500. 1\--Ierchants refused and Central brought 
suit against Merchants for money had and received under mistake. Merchants' main 
defense is th.at under the rule of Price v. Neal and § 62 of the N.I.L., Central 
is not entitled to recover because of its legal responsibility :for recognizing its O'\';rn 
depositor;s signature.'~ l1cDowell, Equitable Exceptions to Price v. Neal, 1 Wash. 
& Lee L. Rev. 224, 225. 

The Supreme Court of Appeals allowed a recovery by Central Bank, holding that 
Priee v. Neal was not applicable since Merchants Bank \vas r.ot a hoider of the 
forged check. -The court said, "Even if it he assumed that First was not a collect­
ing agent in this instance by reason of the unusual manner in which it reteived 
the check, certainly title to the check which had been forged would not have passed 
to it from the forger." 171 Va. at 308. '11he court cited NIL 23, Code 1950, ~ 6-3'75, 
ur.d Hillman v. Cornett, 137 Va. 200, 119 S.E. 74 (1923). The difficulty with this 
np-proach is that where forgery is involved the transferee never gets good title; 
the rule of Price v. Neal applies in spite of the fact that the payor did not get 
title and the transferor could not convey a good title. A more tenable rationale 
for this decision is that the case presented a situation ca1ling for the avplication 
of an equitable exception ta the Price v. Neal rule, that is. that 11,ferchants Bank 
was itself negligent and so not in a position to invoke the doctrine of Price v. 
Neal. "This equitable exception to the Price v. Neal doctrine is apparently abolished 
by 'C'CC 8-418. However, the comment to this section, Point 4, speaks ID terms 1J.:f 
negligence on the part of the person who takes the instrument and later receives 
payment, and not of negligence on the part of the party who pays other and sub­
sequent checks on forged indorsements, the situation in this Central Bank case. 
~.\.nother difficulty in applying the UCC to this case is that the l:TCC provisions do 
not exactly mesh. Since Merchants Bank collected the check, under subsection 
4-207 (1) (b) the Merehants Bank would war-rent to Central Bank that it ,ihas no 
knowledge that the signature of the ..• drawer is unauthorized." !.1erchants 
Bank, not having this h"llo\Yledge, would not break the warranty. However, under 
_UCC 8-418 payment is not tinaI unless Merchants Bank is a holder in due course. 
Consequently, the decision would turn u-pon whether or not Merchants Bank gave 
value, a question the Virginia court did not decide. This leads to the intricacies of 
bank credit as value as set forth in UCC 4~208. Under the language of subsection 
4·208(1) (a) it would seem that to the extent that credit was withdrawn from the 
]Ierchants. Bank, it would have obtained a security interest in the item, and so 
would have given value under UCC 4~209. This would lead to the conclusion that 
Central Bank v.rould not be able to recover the payment, a rc,sult opposite to that 
actually reached in the case. 

§ 4-208. Security Interest of Collecting Bank in Items, Accompanying 
Documents and Proceeds. (1) A bank has a security interest in an item 
and any accompanying documents or the proceeds of either 

(a) in case of an item deposited in an account to the extent to which 
credit given for the item has been withdrawn or applied; 

(b) in case of an item for which it has given credit available for with· 
drawal as of right, to the extent of the credit given whether or not the 
credit is drawn upon and whether or not there is a right of charge-back; or 

( c) if it makes an advance on or against the item. 

(2) When credit which has been given for several items received at 
one time or pursuant to a single agreement is withdrawn or applied in part 
the security interest remains upon all the items, any accompanying docu­
ments or the proceeds of either. For the purpose of this section, credits 
first given are first withdrawn. 
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(3) Receipt by a collecting bank of a final settlement for an item is 
a realization on its security interest in the item, accompanying documents 
and proceeds. To the extent and so long as the bank does not receive final 
settlement for the item or give up possession of the item or accompanying 
documents for purposes other than collection, the security interest con­
tinues and is subject to the provisions of Article 9 except that 

(a) no security agreement is necessary to make the security interest 
enforceable (subsection (1) (b) of § 9-203); and 

(b) no filing is required to perfect the security interest; and 

( c) the security interest has priority over conflicting perfected secur-
ity interests in the item, accompanying documents or proceeds. 

CO~L\IE:NT: Prior Uniform Statutory Provision: None; but see American Bankers 
~~ssociution Bank Collection Cude, Section 2.. 

Purposes~ 1. Subseetion (1) states a 1·ntional rule for the interest of a hank in an 
iten1. -The customer of the depositary bank is normally the owner of the item and 
the scver.il collecting banks are his agents (§ 4-201). A collecting agent may 
prop~rly make advances on the security of paper heicl by him for collection, and 
,vh~n he does acquires at common la"r a possessory lien for his advances. Sub­
section (1) applies an analogous principie to a bank in the collection chain which 
extends credit on items in the course of cvllection. The bank has a security inter­
est to the extent stated .in this section. To the_ e:rtcnt of its security interest it 
is a holder for value (§§ 3-303, 4-209) and a holder in due course if it satisfies the 
other requil'ements for that status. (§ 3-302), Subsection (1) does not derogate 
frDm the banker's general common-law Hen or right of set-otr against indebted~ 
ness O'\\ring in deposit accounts. See § 1-103. Rather subsection (1) specifics.Hy 
implements and extends the principle as a part of the bank collection process. 

2. Subsection {2) spreads the security interest of the bank over all items in a 
single deposit or received under a single agreement and a aingle giving of credit. 
lt also adopts the "first-in, first-out" rule. 

3. Collection statistics establish that in excess of ninety~nine per cent of items 
hand:ed for collection are in fact collected. The first sentence of subseetion (3) 
reflects the fact that in such normal case the bank's security interest is self· 
liquidating. The J:emuinder of the sub&ction correlates the security interest 
with the pro,,,.isions of _i\.rticle 9, particulariy :for use in the cases of nonMcolleetion 
where the security interest may be important. 

Cross References: 

§§ 3-302, 3-303, 4-201, 4-209, 9-2-03(1) (b) and 9-302. 

Definitional Cross References: 

''A.ccount:11
• S 4-104, 

") .. :;reement'1. § 1~201. 
uBa.nk"'. § 1~201. 
:irtem". § 4-104. 
'

1 Security interest''. § 1-201. 
"Settlement". § 4-104. 

YIRGINU ANNOTATIONS 

Prior Statutes: None. 

Comment: The UCC recognizes that a bank has a security interest in an item or 
its proceeds to the e.'Ctent that bank credit given on the basis of the item has been 
withdrawn. This is in accord with licAuley v. liorris Plan Bank, 155 Va. 777, 156 
S.E. 418 (1931), which held that a bank was a taker for va!ue, where bank credit 
had been withdrawn, even though the bank had a right of cha:-ge-back. This ease 
appears by inference to overrule the approval given by the Supreme Court of 
... .\;:;peals in Greensburg Nat'l Bank v. C. Syer & Co., 113 Va. 53, 57, 73 S.E.. 438 
(llJ12), to a txial co':lrt instruction that included the f.oHQ•Ning language~ "Checl-s 
or drafts deposited or credited, if intended to be for collection only do not became 
the property of the bank, even if the depositor has been allowed to cheek against 
the deposit before the paper is coHe:cted." In this case, in which an atttacliing 
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drawee was held to be entitled to the proceeds of a draft rather than the deposiM 
tary bank, it is not clear whether the bank credit was in fact withdra'\\'ll, 

In speaking of bank eredit as value; the Supreme Court of ~"-ppen.is in Miller v. 
Norton, 114 Va. 609, 617, 77 S.E. 452 (1913), said: "In this country, though the 
rule seems to be different in England, it is settled that the mere gi-...ing of credit 
to a depositor's account of a check does not constitute the bank a holder for value, 
but in order to have that effect the credit must be dra,vn upon.'' The holding in 
Fayette Nat'! Bank v. Summers, 105 Va. 689, 54 S.E. 862 (1906). m wblch a bank 
was found not to be a purchaser for value of a check on which payment had been 
stopped1 is an earlier application of the same rule. 

Point 3 0£ the comment to UCC 3~303 is consistent with this Virginia rule1 the 
comment referring to "bank credit not drawn upon, which can be and is revoked 
when a claim or defense appears," as an e..'1:ample of what is not a taking for 
value. However, UCC 4-208(1) (b) recognizes that a bank may have a security 
interest in an item, and so ha,re given value, if the credit is available for with­
drawal as of right, whether or not dru,vn upon. Since the UCC does make clear 
exactly what this provision is intended to cover, its effect on lliller v. Norton is 
not clear. 

See also VIRGINIA ANNOTATIONS to UCC 4-201. 

§ 4-209. When Bank Gives Value for Purposes of Holder in Due Course. 
For purposes of determining its status as a holder in due course, the bank 
has given value to the extent that it has a security interest in an item 
provided that the bank otherwise complies with the requirements of § 3-302 
on what constitutes a holder in due course. 

COMME1'"'T: Prior Uniform. Statutory Provision: Negotiable Instru1nents La.,v, 
§ 27. 

Purpose:_ The section completes the thought of the previous section and makes 
clear that a security interest in an item is "valueJ' for the purp-0se of detenr..ining 
the holderta stat;,..i:s as a holder in due course. '1'1-le provision is in accord with 
the prior law (N.I.L. § 27) and with Artiele 3 (§ 3-303). The section does not 
prescribe a security interest under § 4~208 as a test of "value" generally because 
the meaning of "value" under other .. 4..rticles is adequately defined in § 1-201. 

Cross References: 

§§ 1-201, 3-302, 3.:J03 and 4-208. 

Definitional Cross References: 

''Bank". § 1-.201. 
"Holder in due course". § 3-302. 
1'Item11

• § 4-104. 
"Security interest". § 1~201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-379, 6-378 (NIL 26). 

Comment: The UCC is in accord with Afc.Auley v. Morris P1an Bank, 155 Va. 777, 
156 S.E. 418 (1931), which held that a bank could be a holder in due course of a 
cheek, whet.11.er it was an absolute owner or had made advances by giving bank 
eredit that had been drawn upon. See also VIRGL'!IA A.'INOTATJONS to UCC 
4-208. 

§ 4-210. Presentment by Notice of Item Not Payable by, Through or 
at a Bank; Liability of Secondary Parties. (1) Unless otherwise instructed, 
a collecting bank may present an item not payable by, through or at a bank 
by sending to the party to accept or pay a written notice that the bank 
holds the item for acceptance or payment. The notice must be sent in time 
to be received on or before the day when presentment is due and the bank 
must meet any requirement of the party to accept or pay under § 3-505 
by the close of the bank's next banking day after it knows of the require­
ment. 

347 



(2) VVhere presentment is made by notice and neither honor nor re­
quest for compliance with a requirement under § 3-505 is received by the 
close of business on the day after maturity or in the case of demand items 
by the close of business on the third banking day after notice was sent, 
the presenting bank may treat the item as dishonored and charge any 
secondary party by sending him notice of the facts. 

COID1ENT: Prior Uniform Statutory Provision; None. 

Purposes: 1. l'his section codifies a praetice extensively followed in presentation 
of trade acceptane:e.s and documenta:ry and other dra.fts dra\\"11 on non~bank payo:rs. 
It imposes a duty on the payor to resfond to the notice of the item if the ite1n 
is not to be considered drahonored. Notice of 5uch a dishonor charges parties 
secon<lal'iiy liable. Present.."flent under this Section is good presentment und.::r 
Article 3. See § 3-504(5). 

2. A drawee not receiving notice is not, of course, liable to the drawer for wrong­
ful djshonor. 

3. A bank so presenting an instrument must be sufficiently close to the drawee 
to be able to exhibit t.'\ie instrument on the day it is requested to do so or the 
nex:t business day at the latest. 

Cross References: 

§§ 3-501 through 3·508, 4-501 and 4-502-

Detinitional Ctosa I{eferenees: 

"Acceptance". § 3-410~ 
nBanking day". ' 4~104. 
"Collecting bank'. § 4-106 • 
.11tem". § 4-104. 
"Party". § 1-201. 
"Presentment". § 3-504. 
"Secondary party''. § 3-102. 
ttSend", § 1-201. 

VIRGINIA A.."!NOTA TIO NS 

Prior Statutes: None. 

§ 4-211. Media of Remittance; Provisional and Final Settlement in 
Remittance Cases. (1) A collecting bank may take in settlement of an 
item 

(a) a check of the remitting bank or of another bank on any bank 
except the remitting bank; or · 

(b) a cashier's check or similar primary obligation of a remitting 
bank which is a member of or clears through a member of the same clear­
ing house or group as the collecting bank; or 

( c) appropriate authority to charge an account of the remitting bank 
or of another bank with the collecting bank; or 

( d) if the item is drawn upon or payable by a person other than a 
bank, a cashier's check, certified check or other bank check or obligation. 

(2) If before its midnight deadline the collecting bank properly dis­
honors a remittance check or authorization to charge on itself or presents 
01· forwards for collection a remittance instrument of or on another bank 
which is of a kind approved by subsection (1) or has not been authorized 
by it, the collecting bank is not liable to prior parties in the event of the 
dishonor of such check, instrument or authorization. 

(3) A settlement for an item by means of a remittance instrument 
or authorization to charge is or becomes a final settlement as to both the 
person making and the person receiving the settlement 

348 



(a) if the remittance instrument or authorization to charge is of a 
kind approved by subsection (1) or has not been authorized by the person 
receiving the settlement and in either case the person receiving the settle­
ment acts seasonably before its midnight deadline in presenting, forward­
ing for collection or paying the instrument or authorization,-at the time 
the remittance instrument or authorization is finally paid by the payor 
by which it is payable; 

(b) if the person receiving the settlement has authorized rPmittance 
by a non-bank check or obligation or by a cashier's check or similar primary 
obligation of or a check upon the payor or other remitting bank which is 
not of a kind approved by subsection (1) (b) ,-at the time of the receipt 
of such remittance check or obligation; or 

(c) if in a case not covered by sub-paragraphs (a) or (b) the person 
receiving the settlement fails to seasonably present, forward for collection, 
pay or return a remittance instrument or authorization to it to charge 
before its midnight deadline,-at such midnight deadline. 

COMMENT: Prior Uniform Statutory Provision: None; but see §§ 9 and 10. 
American Bankers .._t\.ssociation Bank Collection Code. 

Purposes: 1. Subsection (1) states various types of remittance instruments and 
authorities to charge whieh may be received by a coHecting hank in a settlement 
for an item, without the coUecting bnnk being responsible if such form of remit~ 
tance is not itself paid. The action of the collecting bank in receh,ing these provi­
sional forms of remittance ia approved and the risk that they are not paid is placed 
on the owner of the item, and not on the collecting bank. Justification for these 
results lies in the fact that with the tremendous volume of items collected it is 
simply not mechanically feasible to :remit or pay in money or other forms of 
technical "legal tender .. '. Since it is not feasible for banks to perform their col­
lection functions except with the use of these provisional remittances, they should 
not be penalized for acting in the only way they can act. 

2. The first approved form of provisional remittance having these :results is a 
cheek of the remitting hank or of another bank on any bank except the remitting 
bank (subsection (1) (a)). A cheek on the remitting bank itsel:! is not approved 
because this would merely be substituting for the original item another item on 
the same payor. 

3. ,.-\. cashier's clleck. or similar primary obligation of the remitting bank which is 
a member of or clears through a member of the same clearing house or group as 
the collecting bank is approved by subsection (l){b) because this is just as speedy 
and effective a means o:f settlement through a clearing house as any other type 
of inst:rument or a check on another hank, On the other hand such cashier's checks 
or primary obligations are not approved for use, at the owner's risk, outside a 
single clearing house or clearing area because when so used they do not constitute 
a means of final settlement but merely substitute one item on the remitting bank 
for another one on the same bank. To the :remitting bank they may have benefit 
in m_aintaining "float'' or having the use of money even though drawn against, 
but this is not looked upon as sound practice. 

4. Subsection (1) (d} recognizes and approves the general and consistent practice 
of colleeting banks to aceept cashier's checks, certified checks or other bank cheeks 
or obligations as a proper means of remittance from non-bank payors, with the 
o,vner of the original item carrying the risk of non-payment of these bank instru­
ments rather than the collecting bank, to the ructent there is any risk. Here again 
this :rule and practice is justified by the fact that payment in money for all prActi­
cal purposes is no longer feasible and consequently is not used except in rare in­
stances. Subsection (1) (d) recognizes the standard medium that is used.. 

5. This section does not purport to deal with all kinds of settlements for items~ 
It does not purport to deal with settlements :for "tash items .. (descn'bed in Com­
ments to § 4-212), settlements merely by debits and credits in accounts between 
banks (§ 4-213) or settlements through clearing houses. The section is limited 
to those situations where a coHectl.llg or payor bank or a non-bank payor receives 
~n item and accounts :for it by "remitting" or "sending back" something for the 
item, usually some form of a remittance instrument, o:rder or authorization. Some 
specific rules are needed :for remittance cases because of time required to process 
the remittance instrument. 
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Failure to mention in subsection (1) enrries in accounts between banks and clear­
ing house settlements carries no implication of improp1·iety of these types of pro,.. 
tisiona.1 or final settlement. Approval o:f these means of settlement is ev"idenced 
by the definition of "settle" in § 4-104(j), provision for charge-back and :refund 
in § 4~212, and nrovisions regarding settlements becoming final (§ 4~213). Fur­
ther, the specific listing in subseexion (1) of certain usual types of remittances does 
not imply that all other types of remittances are improper (§ 4-103(4)). 

6. Subsection (2) provides that if a remittance is one of the kinds approved by 
subsection {1) .?.nd the collecting bank Teeeiving the iten1 acts seasonab1y in han,. 
dling it bef,)re the bank'.;;; midnight deadline, the bank is not liable to prior parties 
in the e;;cnt of dishonor. The subsection also provides for an additional situation. 
If v.ith.out any uuthorization what.soe...-er the puyor or remitting bank or person 
!:'emits with an improper remittance instrument: the collecting bank should not 
be penalized where it is without fault. ;.\;evertheless, the owner of the item may 
not be served if the collecting bank rejeets the improper instrument. In muny 
cases the best course would be to collect the instrument as rapidly as possible, 
Subsection (2) provides that if this is done the collecting bank is not responsible 
in !he event of dishonor. 

7. SubsecHon (3) complements subsections (1) and (2) by providing when a settle­
ment by means of a remittance instrument or authorization to charge becomes 
final. Subparagraph (a) provides that in situations specified in subsection (2) the 
settlement Oeeomes final at the time the remitto.nce instrument or authorization 
is finally paid by the payor by ,vhich it is naya.ble. The standards determining 
this final payment ru:e those prescribed in § 4-218. Conversely, under subpar::i~ 
graph (b) if the ,erson receiving the settlement has authorized remittance 
by certain specified media not approved by subsection (1) the settlement becomes 
fin.al at the time of receipt of such cheek or oblifation. In this event the person 
reeeiv-ing the settlement assumes the risk that ti.1.e remittance instrument is not 
itse-Ii paid. A priol' course of dealing of :receiving un.approved forms of remit­
tances_ from the payor or remitting person in question would be the equivalent of 
an authorization and effective as su.ch. Subparagraph (c} provides for most, if 
not all, remaining remittance .situations, Here settlement becomes final at th~ 
:midnight deadline o.f the person receiving the remittance. 

Subi::ection (3) pro"ides that the times of final settlement prescribed apply both 
to the person making and the person receiving the settlement. Further, by use 
of the term "person". these rules also apply to non~hank payors of items and 
non-bank customers for whom items are being collected, as well as to collecting 
and payor banks. 

8. When settlement is by credit in an account with another bank. § 4-213 controls. 

Croes Reference: 

§ 4-213. 

Definitional Cross References: 

"Account". § 4-104. 
"Bank". § 1-201. 
"Clearing house". § 4-104. 
''Collecting bank". § 4,.105. 
"Item". § 4-104. 
"3-fidnight deadline". § 4-104. 
''Monev". § 1-201. 
"Payo:i= bank". § 4-105. 
"Person". § 1-201. 
"Remitting bank''. § 4 ... 10.s. 
''Settle", § 4-104. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: ~-t collecting hank may take from a payor other than a bank in settle­
ment of an item a cashier's check, certified c-heck or ohligation. If this is an ex­
clusive enumeratlon1 the type of payment that :::uy be ta:Cen may he narrower 
than that impliedly authorized in Lifsey -v. Goorlyr~::i.r Tire & Rubbet Co., 67 E'.!!d 
82 (4th Cir. 1933), in which the collecting bank took the personal cheek of the 
payor. 
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§ 4-212. Right of Charge-Back or Refund. (1) If a collecting bank 
has made provisonal settlement with its customer for an item and itseli 
fails by reason of dishonor, suspension of payments by a bank or otherwise 
to receive a settlement for the item which is or becomes final, the bank may 
revoke the settlement given by it, charge back the amount of any credit 
given for the item to its customer's account or obtain refund from its 
customer whether or not it is able to return the item if by its midnigtit 
deadline 01· within a longer reasonable time after it learns the facts it re­
turns the item or sends notification of the facts. These rights to revoke, 
charge-back and obtain refund terminate if and when a settlement for 
the item received by the bank is or becomes final (subsection (3) of§ 4-211 
and subsections (2) and (3) of § 4-213). 

(2) Within the time and manner prescribed by this section and 
§ 4-301, an intermediary or payor bank. as the case may be, may return 
an unpaid item directly to the depositary bank and may send for collection 
a draft on the depositary bank and obtain reimbursement. In Sllch case, 
if the depositary bank has received provisional settlement for the item, 
it must reimburse the bank drawing the draft and any provisional credits 
for the item between banks shall become and remain final. 

( 3) A depositary bank which is also the pay or may charge-back the 
amount of an item to its customer's account or obtain refund in accordance 
with the section governing return of an item received by a payor bank 
for credit on its books ( § 4-301). 

( 4) The right to charge-back is not affected by 

(a) prior use of the credit given for the item; or 

(b) failure by any bank to e..-..ercise ordinary care with respect to 
the item but any bank so failing remains liable. 

( 5) A failure to charge-back or claim refund does not affect other 
rights of the bank against the customer or any other party. 

(6) If credit is given in dollars as the equivalent of the value of an 
item payable in a foreign currency the dollar amount of any charge-back 
or refund shall be calculated on the basis of the buying sight rate for the 
foreign currency prevailing on the day when the person entitled to the 
charge-back or refund learns that it will not receive payment in ordinary 
course. 

(V ALC Note: Subseetion (2) ls contained as an option in the Official Text.) 

COMlfENT: Prior Uniform Statutory Provision: None; but see §§ 2 and 11, 
American Bankers Association Bank Collection Code. 

Purposes: 1. l;nder cunent bank practiee~ in a major portion of cases banks 
make provisional settlement for items when they are first received and then await 
subsequent detennination of whether the item will be finally paid. This is the 
principal characteristic of what are referred to in banking parlance as "cash 
items"'. Statistically, this p:ractice of settling piovisionally first and then await­
ing final payment is justified because more than ninety-nine per eent of such 
cash items: are finally paid. with the result that in this great pre:ponde:rance of 
cases it becomes unnecessary for the banks making the -provisional settlements 
to make any further entries. In due course the pro-..isional settlements become 
final simply with the lapse of time. However, in those cases: where the item 
being collected is not finally paid or where for various :reasons the bank making 
the provisional settlement does not itself receive :final payment, under the Ameri~ 
can Bankers i\ssociation Bank Collection Code; under Federal Reserve Regula­
tions and operating letters and under ·various types of agreement:;: between banks 
and between customers and banks, provision is made for the reversal of the pro­
visional settlements, charge-back of provisional credits and the right to obtain 
refund. Subsection (1) codifies and simplifies the statement of these rights. 
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2. 'larious causes of a bank not receiving final payment, with the resulting right 
of charge-back or refund, are stated or suggested in subsection (1). These include 
dishonor of the original item; di:,honor of a remittance instrument given for it; 
reversal of a provisional credit for the item; suspension of payments by anoLlier 
bank. The causes stated are illustrative; the right of charge-back or refund ia 
stated to exist whether the failure to receive final payment in ordinary course 
arises through one of them "or other\vise". 
3. The right of charge-back or refund exists if a collecting bank has made a pro­
visional settlen1ent for an item ·with its customer but terminates if and when a 
settlement received by the bank for the item is or becomes final. If the bank 
fails to receive such a final settlement the right of charge-back or refund must 
be exercised pro1nptly after the bank learns the facts. The right exists (if so 
promptly exercised) ,vhether or not the bank is able to return the item. 

4. Subsection (2) is an affirmatiYe provision for so-called "direct returns". This 
is a ne\V practice that is current1r in the process of developing in a few sections 
of the country. Its purpose is to s::.1eed up the return of unpaid items by avoiding 
h~ndling by one or n1ore intermediate banks. The subsection is bracketed because 
the practice is not yet v;ell est-'1Llli.;;hed and some bankers and bank la,vyers ,vould 
prefer to let the practice develop by agreement. The contention is made that 
substantive rights between banks r:nay be affected, e. g. available set-offs, but 
proponents contend advantages oi direct returns out\veigh possible detriments. 
flo\vever, if the subsection v;ere 01nitted, the election to use direct returns would 
be on the depositary bank and it \\Ould probably be necessary for that bank to 
specifically authorize direct returns \Yi.th each outgoing letter. This is a cumber­
;501ne way of meeting the problem. If the subsection is retained the payor bank, 
unless it has been specifically directed otherwise, will have the right to make the 
decision whether it ~·ill return an u:i.paid item directly. Since the subsection is 
permissive and its inclusion tends toward greater :flexibility, its retention is 
re commended. 
5. The rule of subsection ( 4) relating to charge-back (as distinguished from 
claim for refund) applies irrespective of the cause of the nonpayment, and of 
the person ultimately liable for nonpayment. Thus charge-back is permitted 
even wllere nonpayment results froll'. the depositary bank's own negligence. Any 
other rule would result in litigation based upon a claim for wrongful dishonor of 
other checks of the customer, with potential damages far in excess of the amount 
of the item. Any other rule would require a bank to determine difficult questions 
of fa.ct. The customer's protection is found in the general obligation of good faith 
(§§ 1M203 and 4-103). If bad faith is established the customer's recovery "includes 
other damages, if any, suffered by the party as a proximate consequence" (§ 4-103 
(5); see also § ,l-402). 
6. It is clear that the charge-back does not relieve the bank from any liability 
for failure to exercise ordinary care in handling the item. The measure of dam­
ages for such failure is stated in§ 4--103(5). 

7. Subsection (6) states a rule fi.-...::ing the time for determining the rate of ex­
change if there is a charge-back or refund of a credit given in doUars for an 
item payable in a foreign currency. Compare § 3-107(2). FLici.ng suih a rule is 
desirable to avoid disputes. If in any case the parties wish to fix a different time 
for determining the rate of e.."tchange, they may do so by agreement. 

Cross :References: 

§§ 1-203, 3-107, 4-103, 4-211(3), 4-213(2) and (3), 4-402. 

Definitional Cross :References: 

".A.ccount". § 4-104. 
"Collecting bank". § 4-105. 
"Customer". § 4-104. 
"Depositary bank". § 4-105. 
"Intermediary bank". § 4-105. 
'
1Item". § 4-104. 
"l\lidnight deadline". § 4.-104. 
"Payor bank". § 4-105. 
"Send''. § 1-201. 
"Settlement11

• § 4-104. 
"Suspension of payment". § 4-104-. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 
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COUNCIL COl(MENT 

The optional language is permissive and we see no objection to its inclusion in th.is 
section. However, we are not advised that the practice of direct returns is being 
used in Virginia at the present time. 

§ ,:!-213. ]'inal Payment of Item by Payor Bank; When Provisional 
Debits and Credits Become Final; When Certain Credits Become Available 
for Withdrawal. (1) An item is finally paid by a payor bank when the bank 
has done any of the following, whichever happens first: 

(a) paid the item in cash; or 

(b) settled for the item without reserving a right to revoke the settle­
ment and without having such right under statute, clearing house rule or 
agreement; or 

( c) completed the process of posting the item to the indicated account 
of the drawer, maker or other person to be charged there,yith; or 

(d) made a provisional settlement for the item and failed to revoke 
the settlement in the time and manner permitted by statute, clearing house 
rule or agreement. 

Upon a final payment under subparagraphs (b), (c) or (d) the payor 
bank shall be accountable for the amount of the item. 

(2) If provisional settlement for an item between the presenting 
and payor banks is made through a clearing house or by debits or credits 
in an account between them, then to the extent that provisional debits 
or credits for the item are entered in accounts between the presenting and 
payor banks or between the presenting and successive prior collecting 
banks seriatim, they become final upon final payment of the item by the 
payor bank. 

(3) If a collecting bank receives a settlement for an item which is or 
becomes nnal (subsection (3) of § 4-211, subsection (2) of § 4-213) the 
bank is accountable to its customer for the amount of the item and any 
provisional credit given for the item in an account with its customer be­
comes nnal. 

( 4) Subject to any right of the bank to apply the credit to an obliga­
tion of the customer, credit given by a bank for an item in an account with 
its customer becomes available for withdrawal as of right 

(a) in any case where the bank has received a provisional settlement 
for the item,-when such settlement becomes final and the bank has had 
a reasonable time to learn that the settlement is final; 

(b) in any case where the bank is both a depositary bank and a payor 
bank and the item is finally paid,-at the opening of the bank's second 
banking .day following receipt of the item. . · 

(5) A deposit of money in a bank is final when made but, subject to 
any right of the bank to apply the deposit to an obligation of the customer. 
the deposit becomes available for withdrawal as of right at the opening 
of the bank's next banking day following receipt of the deposit. 

COMMENT: Prior Uniform Statutory Provisions: None; but see § 11, American 
.Bankers Association Bank Collection Cade. -

Purposes: l. By the definition and use of the term "settle" (§ 4-104(j)) W. 
Article recognizes that various debits or credits, remittances, settlements or pay­
ments given for an. item may be either provisional or final, that settlements some-
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times are provisional and sometimes are final and sometimes are provisional for 
awhile but later become final. Subsection (1) of § 4-213 defines when settlement 
for an item or other action with respect to it constitutes final payment. 
Final payment of an item is important for a number of reasons. It is one of 
several factors determining the relative priorities between items and notices, 
stop orders, legal process and set-offs (§ 4-003). It is the "end of the line" in the 
collection process and the "turn around" point commencing the ::eturn flow of 
proceeds. It is the point at which many provisional settlements become final 
See § 4-213(2). Firuil payment of m item by the payor bank fixes preferential 
rights under§ 4-214(1) and (2). 
2. If an item being collected moves through several states, e. g., is deposited 
for collection in California, moves th.rough two or three California banks to the 
Federal Reserve Bank of San Francisco, to the Federal ·Reserve Bank of Boston, 
to a payor bank in Maine, the collection process involves the eastward journey of 
the item from California to Maine and the westward journey of the proceeds from 
:rt.faine to California. Subsection (1) adopts the basic policy that final payment 
occurs at some point in the processing of the item by the payor bank. This policy 
recognizes that final payment does not take place, in such hypothetical case, on 
the jou1·ney of the item east,vard. It also adopts the vie,v that neither does final 
pa)"'Illent occur on the journey westward because what in fact is journeying 
westward are proceeds of the item. Because the true tests of final payment are 
the same in all cases and to avoid the confusion resulting from variable standards, 
the rule basing final payment exclusively on action of the payor bank is not 
affected by whether payment is made by a remittance draft or whether such draft 
is itself paid. Consequently, subsection (1) rejects those cases which base time of 
payment of the item in remittance cases on whether the remittance draft was 
accepted by the presenting bank; Page v. Holmes-Darst Coal Co., 269 Mich. 159, 
256 N.W. 840 (1934); Tobiason v. First State Bank of Ashby, 173 Minn. 533, 217 
N.W. 934 (1928); Bohlig v. First Na<'! Bank in Wadena, 233 Minn. 523, 48 N.W.2d 
445 (1951); Dewey v. Margolis & Brooks, 195 N.C. 307, 142 S.E. 22 (1928); 
Texas Electric Service Co. v. Clark. 47 S.W.2d 483 (Tex. Civ. App. 1932); cf. 
Ellis Way Drug Co. v. McLean, 176 Miss. 830, 170 So. 288 (1936); 2 Paton's 
Digest 1332; or whether the remittance draft was itself paid; Cleve v. Craven 
Chemical Co., 18 F.2d 711 ( 4th Cir. 1927); Holdingford Milling Co. v. Hillman 
Farmers: Cooperative Creamery, 181 :Minn. 212, 231 N.W. 928 (1930); or upon 
an election of a collecting bank und<1:r § 11 of the American Bankers A.ssociation 
Bank Collection Code; United States Pipe & Foundry Co. v. City of Hornell, 146 
Misc. 812, 263 N.Y.S. 89 (1933); Jones v. Board of Education, 242 App.Div. 17, 
272 N.Y.S. 5 (1934); Matter of State Bank of Binghamton, 156 Misc. 353, 281 
N.Y.S. 706 (1935); cf. Malcolm, Inc. v. Burlington City Loan & Trust Co., 115 
N.J. Eq. 227, 170 • .\.. 32 (1934). Of course, the time of payment of the remittance 
draft will be governed by subsection (1) but payment or nonpayment of the 
remittance draft will not change the time of payment of the original item. 

3. In fixing the point of time within the payor bank when an item is finally paid, 
subsection (1) recognizes and is framed on the basis that in a payor bank an 
item goes through a series of processes before its handling is completed. The 
item is received first from the clearing house or over the counter or through the 
mail. When received over the counter, the bank may receipt for it in some way 
by making a notation in the customer's passbook or by receipting a duplicate 
deposit slip. After the initial receipt the item moves to the sorting and proving 
departments. When sorted and proved it may be photographed. Still later it 
moves to the bookkeeping department where it is examined for form and signature 
and compared against the ledger account of the customer to whom it is to be 
charged. If it is in good form and there are funds to cover it, it is posted to the 
drawer's account, either immediately or at a later time. If paid, it is so marked 
and filed with other items of the same customer, This process may take either a 
few hours or substantially all of the day of receipt and of the next banking day. 
Within this period of processing by the payor bank subsection (l) first recognizes 
two types of overt external acts constituting final payment. Traditionally and 
under various decisions payment in cash of an item by a payor bank has been 
considered final payment. Chambers v. Miller, 13 C.B.N.S. 125 (Eng. 1862); 
Fidelity & Casualty Co. of New York v. Planenscheck, 200 Wis. 304, 309, 227 
N.W. 387, 389, 71 A.L.R. 331 (1929); see Bellevue Bank of Allen Kimberly & 
Co. v. Security Nat. Bank of Sioux City. 168 Iowa 707, 712, 150 X.W. 1076, 1077 
(1915); 1 Paton's Digest 1066. Subsedion (1) (a) first recognizes and provides 
that payment of an item in cash by a payor bank is final payment. 
4. § 4-104(j) defines "'settle" :as meaning" to pay in cash, by clearing house settle­
ment, in a charge or credit or by remittance, or otherwise as instructed. A 
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settlement may be either provisional or final;" Subsection (1) {h) of § 4-213 
provides that a.n item is futally paid by a payor bank when the bank has "settled 
for the item without reserving a right to revoke the settlement and without 
having such right under statute, clearing house rule or agreement". Subsection 
(l)(b) provides in effect that if the payor bank finally settles for an item thls 
coTu.4:itutes final payment of the item. The subsection operates if nothing has 
occurred and no situation e.-idsts making the settlement provisional. If at the 
time of settlement the payor bank reserves a right to revoke the settlement. the 
.settlement is :provisional. In the alternative, if under statute, clearing house rule 
or agreement, a right of revocation of the settlement exists the settlement is 
provisional. Conversely, if therB is an absence of a reservation of the right to 
revoke and also an absence of a right to revoke under statute, clearing house rule 
or agreement, the settlement is final and such final settlement constitutes final 
payment of the item. 

A primary example of a statutory right on the part of the payor bank to revoke 
a settlement is the right to revoke conferred by § 4-30L The underlying theory 
and reason for deferred posting statutes (§ 4-301) is to require a settlement on 
the date of receipt of an item but to kee:p that settlement :provisional with the 
right to revoke prior to the midnight deadline. In any case where § 4-301 is 
applicable, any settlement by the po.yor bank is provisional solely by virtue of 
the statute, subsection (1) (b) of § 4--213 does not operate and such provisional 
settlement does not constitute final payment of the item. 

A second important example of a right to revoke a settlement js that arising 
under clearing house rules. It is '\-ery common for clearing house rules to provide 
that items exchanged and settled for in a clearing, (e. g., before 10:00 ~4... M. on 
Monday) may be returned and the settlements revoked up to but not later than 
2:00 P. M. on the same day {1Yionday) or under deferred posting at some hour on 
the ne.xt business day (e. g., 2:00 P.!\.1. Tuesday). Under this type of rule the 
Monday morning settlement is provisional and being provisional does not con­
stitute a final payment of the item. 

An example of a reservation of a right to revoke a settlement is where the payor 
bank is also the depositary bank and has signed a receipt or duplicate deposit 
ticket or has made an entry in a passbook acknowledging receipt. for credit to 
the account of A, of a check drawn on it by B. If the :receipt, deposit ticket, pass~ 
book or other agreement with A is to the effect that any credit £0 entered is 
provisional and may be revoked pending the time required by the payor bank to 
process the item to determine ii it is in good form and there are :funds to cover 
1t, such reservation or afreement keeps the receipt or credit provisional and 
avoids it being either fina settlement or final payment. 

In other ways the payor bank may keep settlements provisional: by general or 
special agreement with the presenting party or banki by simple :reservation at 
the time the settlement is made; or otherwise. Thus a payor bank ( es:cept in the 
case of statutory provisions) has control whether a settlement made by it is 
provisional or final, by participating in general agreements or clearing house rules 
o:r by special agreement or reservation. If it fa.ils to keep a settlement provisional 
and if no applicable statute keeps the settlement provisional. its settlement 1$ 
final and, unless the item had previously been :paid by one of the other methods 
prescribed in subsection (1) 1 such final settlement eonstitutes final payment. In 
this manner payor banks may without difficulty avoid the effect of. such cases as: 
Cohen v. First Nat. Bank of Nogales, 22 Ariz. 394, 400, 198 P. 122, 124, 15 A.L.R. 
701 (1921); BriYiesca v. Coronado, 19 Cal.2d 244, 120 P.2d 649 (1941); White 
Brokerage Co. v. Cooperman, 207 Millll. 239, 290 N.W. 790 (1940); Seotta Bluff 
County v. First Nat. Bank of Gering, 115 Neb. 273, 212 N.W. 617 (1927); Provi· 
dent Savings Bank & Trust Co. v. Hildebrand, 49 Ohio App. 207, 196 N.E. 790, 
791 (1934); Sehaer v. First Nat. Bank of Brenham, 132 Teic. 499, 124 S.W.2d 108 
(1939) (bill of exchange); Union State Bank of Lancaster v. Peoples State Bank 
of Lancaster, 192 Wis. 28, 83, 211 N.W. 931, 933 (1927); l Paton's Digest 1067. 

5. If a payor bank has not previously paid an item in cash or frnaUy settled for 
itt certain mternal acts or procedures will produce final payment of the item. Ex~ 
elusive of the external acts of payment ih cash or final settlement~ the key point 
at which the decision oi the be.nk to pay or dishonor is made is when the book­
keeper for the drawer's account determines or verifies that the ,check is in good 
form and that there are sufficient funds in the drawer's account to cover it. Pre-­
\-ious steps in the processing of an item are preliminary to this vital step and in 
no way indicate a decision to pay. However; a more tangible measuring point is 
desirable than a. mere examination o:f the account of the person to be charged. 
The mechanical step that usually indicates that the examination has been com~ 
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pleted and the decision to pay has been made is the posting of the item to the 
account to be charged. The:refore1 subsection (1) (e) adopts as the third measm .. 
ing point the completion of the process of posting. 'l'he phrase "completed the 
process of posting" is used rather than simple ''posting" because uncier eux.rent 
machine operations posting is a process and something more than simply making 
entries on the custome:r's ledger. Subsection (l} follows fairly closely the New 
York stat'..1te, 37 1IcKinneTs Consolidated Laws of New York, Negotiable Instru­
ments, i ... rt. 19-A, § 350~b as amended by L. 1950, C. 153, § 1. Holvever, sub­
sections (1) (a) and (b) furnish more precise rules for determining "'f.n.ul settle~ 
ment" by the pa.yor bank than does the New York statute in using the term 
"irrevocable credit'', the definition of which is not helpful. 

6. Subsection (1) (d) covers the situation where the payor bank makes a pro­
•tisional settlement fo1· a11 item1 which settlement ~ecomes final at a !ater t.L.'Tl'le by 
reason of the fa:lure of the -payor bank to revoke 'it in the time and manner per­
mitted by statute, clearing nouse rule or agreement. An example of this type 
of situation is ~he clearing house settlement referred to in Comment 4. In the 
illustration there given if the time limit for the reti;rn of items received in the 
J\'!onday n1orn.ing Clearing is 2:00 P. "11. on Tuesday and the provisional settlement 
has not been revoked at that time in a manner permitted by the clearing house 
rules, the provisional settlement made on :Monday morning becomes final at 2:00 
P,M. on Tuesday. Subsection (l)(d) provides spei1ifically that in this situation 
the item is finally paid at 2:00 PJ,'1. Tuesday. If on the other hand a payor b~nk 
receives an item in the mail on lrionday and 1nakes some provisional settlement 
for the item on 1'1onday, it has until midnight on Tuesda;~ to return the item or 
give notice and revoke any settlem€-nt under § 4-301. In this situation subsection 
(l){d) of§ 4-213 provides that ii the provisional settlement made on Monday is 
not revoked before midnight on Tuesday as permitted by § 4.-301, the item is 
:finally paid at midnight on Tuesday eYen if the process of posting the item to 
the account of the drawer has not been completed at that time, 

7. Subsection (1) proYides that an item is finally paid by the payor bank when 
any one of the foc.r eyent.s set forth in sub-paragraphs (a), (b)t (e) and (d) have 
occurred~ whichever happens first, and then provides that upon a final payment 
under subparagraphs (b), (c) or (d} the payor ba.nl< shall be accountable fo:r the 
amount of the item. It is not made accountable if it has paid the item in cash 
because such payment is itself a suffirient accounting. 'lite term "aceountable'1 

is used as imposing a duty to account, which duty is met if and when a settlement for 
the item satisfactorily clears. The fact that determination of the time of final pay .. 
n1ent is based exclusively upon action of the payor bank is not detrimental to the 
interests of ovlners ai items or eolleeting banks beeause of the general obligations 
of payors to honor or dishonor and the time limits for action imposed by §§ 4-301 
and 4-302. 

8. Subsection (2) states the country-wide usage that whe:n the item is finally 
paid by the payor bank under subsootion (1) this final payment .automatically 
without further action "firms up" other provisional settlements made for it. 
However, the subsection makes c!ca.r that this t•:firming up" occurs only where 
the settlement bet'.veen the presenting and payor banks was made either through 
a clearing house or by debits and credits in aceounts between them. It does not 
take place where the payor bank remits for the item with some form of remit­
tance instrument. Further, the ''fuming up" continues only to the extent that 
provisional debits and credits are entered serlatim in accounts between banks 
v.-hich are suceessive to the presenting bank. The automatic "firming up" is 
broken at any time that any collecting bank remits for the item with a remit­
tance draft1 because final payment to the remittee then usually depends upon 
final payment of the remittance draft. 

9. Subsection (3) states the general rule that if a collecting bank receives 
settlement for an item which is or beeomes final, the bank is a.ccountable to its: 
customer for the amount of the item. One means of accounting is to remit to 
its customer the amount it has reeeived on the item. If previously it gave to its 
customer a provisional credit for the item in an account its receipt of final settieM 
ment for the item .. firms up'' this provisional eredit and makes it :final. Whl:ln 
this credit given by it so becomes final, in the usual ease its agency status termi­
nates and it becomes a debtor to its customCr for the amount of the item. Sff 
§ 4-201(1). If the accounting is by a remittance instrument or authorization 
to charge further time will u.oually be required to complete its accounting(§ 4-211). 

10. Subsection {4) states when certain credits given hy a bank to its customer 
become ayailable frrr withdrawal as of right. Subsectioh (4)(a) deals with the 
situation where a bank has given a credit (usually provlS.ional) for an item to 
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its customer and in turn has received a provisional settlement for the item :t'.rom 
an intermediary or payor bank to which it has forwarded the item. In this 
situation before the provisional credit entered by the eoIIecting bank in the 
account of its customer becomes available for withdrawal as of right, it is not 
only necessary that the provisional settlement :received by the bank for the item 
becomes final but also that the eolleeting bank has a reasonable time to learn 
that this is so. Hence, subsection (4) {a) hnposes both of these conditions. Ii 
the provisional settlement received is a :provisional debit or credit in an account 
w.ith the intermediary or payor bank or a remittance instrument on some bank 
other than the collecting bank itselft the -collecting bank will usually learn that this 
debit or credit is final or that the remittance instrument has been paid merely by 
not learning the opposite within a reasonable time. How much time is ''reasonable',­
for these purposes will of eourse depend on the distance the item has to travel and 
the number of banks through which it must pasa (having in mind not only travel 
time by regular lines of transmission hut also the successive midnight deadlines 
of the several banks) and other pertinent facts. Also, if the provisional settle­
ment received is some form of a remittance instrument or authorization to charge, 
the 1'reasonablet1 time depends on the identity and location of the payor of the 
remittance instrument, the means for clearing such instrument and other perti­
nent facts~ 

11. Subsection (4)(b) deals '\\-ith the situation of a bank which is both a depoai~ 
tary bank and a payor bank. The subsection recognizes that where A and B are 
both customers of a depositary-payor bank a:nd }\.. deposit.~ B's cheek on the 
depositary-payor in A's account on Monday, time must be allowed to permit the 
check under the deferred posting rules of ij 4-301 to reach the bookkcepe-r for B's 
account at some time on Tuesday, and if there are ingufficient funds :in B's 
account to reverse or charge back the provisional credit in A's account. Conse­
quently this provisional credit in A's account does not become available for with­
drawal as of right until the opening of business on Wednesday. If it ia deter­
mined on Tuesday that there are insufficient funds in B~s account to pay the 
check the credit to A's account can be reversed on Tuesday. On the other hand 
if the item is in · fact paid on Tue'sda7. the nile of subsection { 4} (b) is desirable 
to avoid unce:rtainty and possible d13putes bet"Neen the bank and its customer 
as to exactly what hour within the day the e.redit is available. 

12. Subsection (6) recognizes that even when A makes a deposit of cash in his 
aecount on Monday it takes some period of time to record that cash deposit and 
c:ommunlcate it to A's bookkeeper (the bookkeeper handling ,.-i's account} so that 
~-\.'s bookkeeper has a record of it when ahe considers whether thel'il' are available 
funds to pay A's cheek. Where as indicated in Comment 5 A's bookkeeper is the 
particular employee in the bank to detel'llline, in most cases and sub'ject to super­
visory control, whether the item may be paid, the effectiveness of a deposit of 
cash as a basis for paying a check must of necessity rest upon when the :record 
of that deposit reaches such bookkeeper rather than when it passes through the 
teller's window. Consequently, although the bank is charged with responsibility 
for cash deposited from the moment it is received on Monday the cash is not 
e:trective as a basis for paying checks until the opening of business on Tuesday. 

Cross References: 

§§ 3-418, 4-107, 4-201, 4-211, 4-212, 4-214, 4-301, 4-302, 4-303. 

Definitional Cross References: 

"Account". § 4-104~ 
u Agreement11

• § 1-201. 
"Banking day". § 4-104. 
uClearing housen. § 4 ... 104. 
"Collecting bank". § 4-105. 
"Customer". § 4-104. 
"Depoaitary bankn. § 4-106. 
nrtem". § 4-104. 
''Moneyu. § 1-201. 
"Notice''. § 1-201. 
"Payor bank". § 4-105. 
"Presenting banku. § 4-105. 
"Settlement". § 4-104. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 
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§ -1-214. Insolvency and Preference. (1) Any item in or coming into 
the possession of a payor or collecting bank which suspends payment and 
which item is not finally paid shall be returned by the receiver, trustee 
or ag·ent in charge of the closed bank to the presenting bank or the closed 
ban!:.:'s custon1er. 

(2) If a payor bank finally pays an item and suspends payments with­
out making a settlement for the item with its customer or the presenting 
bank which settlement is or becomes final, the owner of the item has a 
preferred claim against :he payor bank. 

(3) If a payor bank gives or a collecting bank gives or receives a pro­
visional settlement for an item and thereafter suspends payments, the 
suspension does not prevent or interfere with the settlement becoming 
final if such finality occurs automatically upon the lapse of certain time 
or the happening of certain events (subsection (3) of § 4-211, subsections 
(1) (d), (2) and (3) of§ 4-213). 

( 4) If a collecting bank receives from subsequent parties settlement 
for an item which settlement is or becomes final and suspends payments 
without making a settlcmem for the item with its customer which is or 
becomes final, the owner of the item has a preferred claim against such 
collecting bank. 

CO.l\11\:IENT: Prior Unifor!U Statutory Provision: Nonej but see § 131 Ameri­
can Bankers Association B::tnk Colleetion Code. 

Purposes: l, The underlyi...11g purpose of the provisions of this section is not to 
confer upon banks1 holders of items or anyone else preferential positions in the 
event of bank iailures over general depositors or any other creditors of the failed 
b:1nks. The purpose is to ii.'\;; as definitely as possible the cut-off point of time for 
the completion or cessation of the collection -process in the case of items that 
happen to be in such process at the time a partieutar bank suspends payments. 
It must be remembered that in bank coUections as a whole and in the handling 
of items by an individual bnnk. items go through a whole series of processes. lt 
must also be remembered that at any particular point of time a par­
ticular bank {at least one of any size} is functioning as a depositary bank for 
some it8ms; as an interme(liary bank for others, as a presenting bank for still 
others and as a payor bank for still others, and that when it suspends payments 
it will have close to its nor!Ilal load of items working through its various proc­
esses. For the convenience of receivers, owners of items, banks, and in fact 
subst:i.ntially eve-,:yone concerned, it is recognized that at the particular moment 
of time that a hank suspends paymentt a certain portion of the items being 
handled by it have progressed far enough in the bank collection process that it is 
prefer::ible to permit them to continue the remaining distance, rather than to send 
them Vack and reverse the many entries that have heen made o.r the steps that 
have been taken with respect to them. Therefore, having this background and 
these purposes in mind, the section states what items must be turned bacl..-ward 
at the moment suspension intervenes and what items have progressed far enough 
that the collection process with respect to them eontinues, with the resulting 
necessary statement of rights of various: parties flowing from this prescription of 
the cut-off time, 

2. The rules stated are similar to tho.se stated in: the American Bankerg A,ssocia ... 
tion Bank Col1eL-tion Code, but with ilie abandonment of any theory of trust. 
Although for practical purposes Federal Deposit Insurance affects materially 
the result of. hank fa.Hures on holders of items and banks, no attempt is made to 
vary the :rules of the section by reason of such insurance. 

S. It is recognized that in view of Jennings v. United States Fidelity & Guar­
anty Co., 294 U.S. 216, 55 S.Ct. 394, 79 f,Ed. 869, 99 A.L.R. 1248 (1935), amend­
ment of the National Bank A.ct would be necessary to h:.t,~e this section anply to 
national banks. But there is no reason why it should not apply to othe?'S. See 
§ 1-108. 

Cross References: 

§§ 1-108, 4-211(3) and 4-213. 
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Definitional Cross References: 

"Collecting bank". § 4-105. 
"Customer11

• § 4-104. 
"Item". § 4-104. 
"Payor bank". § 4-105. 
''Presenting bank''. § 4-105, 
usettlement1

'. § 4-104. 
'' Suspends payment". § 4-104. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 6-63. 

Comment: Code 1950, § 6-63 1 in terms covers only situations in which items have 
been forwarded directly to the payox bank for eollection. The 1JCC section is not 
50 limited, It :may be, however, that the Virginia statute is as comprehensive 
si:1ce any situation in which a remittance is used might be considered an example 
o: direct forwarding. 

The t;CC accords with present Virginia law under which the owner of an item 
ho.s a preference when a bank eolleets the item and because of insolvency fails 
to remit the proceeds. Webb v. O'Geary~ 145 Va. 356, 133 S.E. 568 (1926); Fedeml 
Reserve Bank of Riehmond v. Peters, 139 Va. 45, 54-69, 123 S.E. 379 (1924); Mille, 
v. Norton, 114 Va. 609, 617-18, 77 S.E. 452 (1913); First Nat'! Bank v. Payne & 
Cu 1s, -4-ssignees, 85 Va. 8901 9 S.E. 153 (1898). 

The CCC does not cover the subject of whether the right of set-off against a 
bank operates as a preference. See Dickenson v. Charles, 173 Va. 393, 405, 4 
S.E.2d 356 (1939). 

The 'CCC does not affect the holding in Lifsey v. Goodyear Tire & Rubber Co., 
G7 F.2d 82 (4th Cir. 1933) 1 in which a p1"eference was denied in the asset.s of a 
bank to which a note had been forwarded for collection, but which failed before 
it had done an:ything with a check given by its depositor in payment of the note, 
:Ile depositor at the time being indebted to the bank in a greater a:rnowit than 
his deposit. 

The UCC permits the owner to :recover an item not finally paid because of insol­
vency of a payor or eollecting bank. In Fine v. Receiver of Diclcenson County 
Bank, 163 Va. 157, 175 S.E. 863, 94 A.L.R. 1393 (1934), the depositor tried to stop 
payment on a eheck~ when the depositary bank failed before it was collected. The 
<'heek was eventually paid to the insolvent hank, but the depositor was permitted 
to recover the entire amount of the check from the insolvent bank, since Ute 
de-posit slip sho\\•ed that the bank was acting as a collection agent for the owner 
as its principal. The UCC would give the same result., although it would seem 
the owner should be able to stop payment and recover the item itself. 

PART 3 

COLLECTION OF ITEMS: PAYOR BANKS 

§ ·1·301. Deferred Posting; Recovery of Payment by Return of Items; 
Time of Dishonor. (1) '\\'here an authorized settlement for a demand item 
(other than a documentary draft) received by a payor bank othe:rwill.e 
than for immediate payment over the counter has been made before mid­
night of the banking day of receipt the pay or bank may revoke the settle­
ment and recover any payment if before it has made final payment (sub­
section (1) of § 4-213) and before its midnight deadline it 

(a) returns the item; or 

(b) sends written notice of dishonor or nonpayment if the item is held 
for protest or is otherwise unavailable for return 

(2) If a demand item is received by a payor bank for credit on its 
books 1t may return such item or send notice of dishonor and may revoke 
'.'DY credit given or recover the amount thereof withdrawn by its customer, 
,f it act~ within the time limit and in the manner specified in the preceding 
subsection. 
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(3) Unless previous notice of dishonor has been sent an item is dis­
honored at the time when for purposes of dishonor it is returned or notice 
sent in accordance with this section. 

(4) An item is returned: 
(a) as to an item received through a clearing house, when it is de­

livered to the presenting or last collecting bank or to the clearing house 
or is sent or delivered in accordance with its rules; or 

(b) in all other cases, when it is se:1t or delivered to the bank's cus-
tomer or transferor or pursuant to his instructions. 

COMl\lE:t,~: Prior Uniform Statutory Pro..,ision: None; but see American Banke't'S 
Association 11:fodel Deferred Posting Statu:-2. 

Purposes: 1. Deferred posting and delayed returns is that practice whereby a 
payo-r bank sorts and proves items received by it on the day they are received, 
e. g. 1\-londay, but does not post the iten:J to the customer1s aicount or return 
"not good" items until the next day, e. g. Tuesday. The practice t.ypifies '1pro .. 
ch:ction linen methods currently used in :3ink collection and is based upon ilie 
necessi:.y of un even flow of items through ~:w.;or banks on a day by day basis. in 
a manner which can be handled evenly by ?mploree personnel without abnormal 
peak load periods, night work,. and other pr..i.ctices objectionable to personnel. 
Since World War II statutes authorizing deferred posting and delayed returns 
have been passed in aimost all of the for-t:;--eight states. This section codifies the 
content of these statutes and approves the practice. 

2. The time limits for action imposed by Subsection (1) are adopted by Sub­
section (2} for cases ,vhere the payo.r bank is also the depositary bank, hut in 
this case the requirement of a settlement on t-he day of receipt is omitted. 
3. Subsection (3) fues. a base point f:rom which to measure the time within 
which notice of dishonor must be given. See § 3~508. 
4. Subsection {4) leaves banks tree to agree upon the manner of returning 
items but establishes a precise time when s.n item is "retuned". For definition 
of usentn as used in subsections (a) and (b) see § 1-201(38). 
5, Obviously the section assumes that the i'*:em has not been '"finally paid" under 
§ 4-213(1). 1f it has been1 this section has :10 operation. 

Cross References: 

§§ 3-508, 4-213, 4-302. 

Definitional Cross References: 

"Banking day". § 4-104. 
;'Clearing house.,. § 4~104. 
i•colieeting bank"'. § 4-105. 
"Customer". § 4-104. 
0 Documentary draft!'. § 4~104. 
urtem". § 4-104. 
"Midnight deadline;'. § 4-104. 
uNotice of dishonor''. § 3-508. 
HPayo:r bank". § 4-105. 
"Presenting bank". § 4-105. 
"Sent". § 1-201(38). 
"Settlement'~. § 4-1-04. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-543.1, 6-543.2, 6-543.3. 

Comment: The deferred posting sections of ~1.e 15CC carry out the same basic 
purposes as the Virginia statutes. Code 1950. § 6-543.11 ap:plies when the bank 
llgives credit therefor before midnight of the da7 of receipt." The term "credit" 
is then defined in Code 19501 § 6.-.543.2, as including •(payment, remittance. advice 
of credit, or authorization to cha:rge and~ in ::ase where the item is received for 
deposit as well as for payment, also include:, the making of appropriate entries 
to the receiving bank's general ledger without 1"1:gard to vthether the item is 
posted to individual customers' ledgers/' While the UCC uses different termi ... 
noh:;gy, there .are no appurent significant dillcrences as compared with the 
Virginia st.a tutes. 
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~ 4-302. Payor Bank's Responsibility for Late Return of Item. In 
the absence of a valid defense such as breach of a presentment warranty 
(subsection (1) of § 4-207), settlement effected or the like, if an item 
is presented on and received by a payor bank the bank is accountable for 
the amount of 

(a) a demand item other than a documentary draft whether properly 
payable or not if the bank, in any case where it is not also the depositary 
bank, retains the item beyond midnight of the banking day of receipt 
without settling for it or, regardless of whether it is also the depositary 
bank, does not pay or return the item or send notice of dishonor until after 
its midnight deadline; or 

(b) any other properly payable item unless within the time allowed for 
acceptance or payment of that item the bank either accepts or pays the 
item or returns it and accompanying documents. 

COMME1"""T: Prior Uniform Statutory Provision: None; but see American Bankers 
Association Model Deferred Posting Statute, 

Purposes: Under § 4-301, time limits are prescribed within which a payor bank 
must ta.ke action if it receives an ite!n payable by it. § 4-302 states the rights of 
the customer if the payor bank fails to take the aetion required within the time 
limits prescribed, 

Cross Reference: 

§ 4-301. 

Definitional Crose References: 

u Acceptance". § 3-410. 
''Banklng day". § 4-104. 
"Customer". § 4-104. 
"Depositary bank". § 4-105. 
''Documentary draft". § 4~104. 
"Iteru". § 4-104. 
"Midnight deadline". § 4-104. 
0 Notice of dishonor". § 3-508. 
"Payor bank". § 4-105. 
''Properly payable". § 4-104~ 
usettle". § 4~104. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-542.1, 6-542.2, 6·543.3. 

Comment: See VIRGINIA ANNOTATIONS to § 4-301. 

§ 4-363. When Items Subject to Notice, Stop-Order, Legal Process or 
Seto ff ; Order in Which Items May be Charged or Certified. ( 1) Any knowl­
edge, notice or stop-order received by, legal process served upon or setoff 
exercised by a payor bank, whether or not effective under other rules of 
law to terminate, suspend or modify the bank's right or duty to pay an 
item or to charge its customer's account for the item, comes too late to so 
terminate, suspend or modify such right or duty if the knowledge, notice, 
stop-order or legal process is received or served and a reasonable time for 
the bank to act thereon expires or the setoff is exercised after the bank 
has done any of the following: 

(a) accepted or certified the item; 

(b) paid the item in cash; 

( c) settled for the item without reserving a right to revoke the settle­
ment and without having such right under statute, clearing house rule or 
agreement; 
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(d) completed the process of posting the item to the indicated account 
of the drawer, maker or other person to be charged therewith or other­
wise has evidenced by examination of such indicated account and by action' 
its decision to pay the item; or 

(e) become accountable for the amount of the item under subsection 
(1) (d) of § 4-213 and § 4-302 dealing with the payor bank's respon­
sibility for late return of items. 

(2) Subject to the provisions of subsection (1) items may be accepted 
paid, certified or charged to the.indicated account of its customer in any 
order convenient to the bank. 

co;IJ\-tENT: Prior Uniform Statutory Provision: .None. 

Pur.:poses: 1, The comments to § 4-213 describe the process through which an 
item passes in the payor bank. Prior to this process or at any time while it is 
going on, the payor bank may recei <re kno,.vledge or a legal notice affecting the 
item, sueh as knowledge or a notice that the drawer baa filed a petition in bank­
ruptcy or made an assignment for the benefit of creditors; may receive an order 
of the drawer stopping payment on the item; may have served on it an attach­
ment of the account of the <lrawer; or the ba.nk itself may exercise a right o:f 
setoff against the drawer's account, Each of these events affects thi: account of 
the d1·awer and may eliminate or freeze all or part of whatever ba.iance is avail­
able to pay the item. Subsection (1) st:ttes the :rule for determining the relative 
priorities between these various legal events antl the item. 

2. The rule is that if any one of several things has been done to the item or if 
it has reached any one of several stages in its processing at the time the knowl~ 
edge, notice, stop~order or legal process is Teeei-.."ed or served and a. reasonable 
time for the bank to act thereon expires or the seto.ff is exercised. the knowledge1 

notice, stop-order, legal process or setoff comes too late, the item has priority 
and a charge to the customer's account may be ma<le and is effective, Certain of 
".:he tests determining the priority status of the item are the same as for final 
payment under§ 4-213(1) 1 but additional tests apply in the conte:i,,."t of i:he present 
section. The first event mentioned, namely, acce13tance, me.ans forn1al acceptance 
as that term is used and det:ned in § 3-410. Certification is the type of certift· 
cation defined in§ 3-411. Payment of the item in cash under§ 4-213(1) (a), final 
settlement for the item under § 4-213(1) (b) and completion of the process of 
-posting under§ 4-213(1)(c} all constitute final pdyn1ent of the item ahd c~nfer 
priority. After a cash payment, finai settlement or the completion of the process 
of :posting, any knowledge, notice, stop~order, legal proeess or setoif comes too 
late and cannot interfere with either the payment of the item or a charge to the 
customer's account based upon such payment. 

3. The sixth event conferring priority is stated by the lang-..w.ge "or otherwise 
has evidenced by examination of such indicated account and by action its deci­
sion to pay the item. '1 This general 'lomnihus" language· is necessary to pick up 
other possihle types of action impossible to specify p:a.rticuJarly but where the 
bank has examined the account to see if there are iiU.fficient funds and h::ts taken 
some action indicating an intention to pay. An ~ple is what has sometimes 
been called i;sight posting11 where the bookkeeper examines the account and 
makes a deei.o;ion to pay but postpones posting. The clause should be inter­
preted in the light of Ninteenth Ward Bank v. First Nat. Bank of South Wey­
mouth, 184 Mass. 49, 67 N.E. 670 (1903). It is not intended to refer t-0 variou, 
preliminary acts in rro way close to a true decision of the bank to pay the item. 
such as receipt of the item over the counter for- deposit, entry of a provisional 
e:redit in a passbook, or the ma.iring of a provisional settlement for the item 
through the clearing house, by entries in accounts, remittance or otherw-ise. .All 
actions of this type are provisional and none of them evidences the bank's deci­
sion to pay the item. In this Section as in § 4-213 reasoning such as appears in 
Cohen v. First Nat. Bank of Nogales, 22 Ariz, 394, 400, 198 P. 122, 124. 15 A.L.R. 
701 (1921); Briviesea v. Coronado, 19 Cal.2d 244, 120 P.2d 6-19 (1941); White 
Brokerage Co. v. Cooperman, 207 Mhm. 239, 290 N.W. 790 (1940); Scotts Bluff 
County v. :First Nat. Ban.I{ of Gering, 115 Xeb. m. 212 N.W. 617, 6l8 (1927); 
Provident Savings Bank & Trust Co. v. Hildebrand, 49 Ohlo App. 207, 196 N.E. 
790, 791 (1934); Schaer v. F'.l:st Nat. Bonk of Brenkm, 132 Tex. 499, 124 S, W.2d 
108 (1939) (bill of exchange}; Union State Bank of Lancaster v. People's State 
Bank of Lancaster, 192 Wis. 28, 33, 211 N.W. 931, 933 (1927); 1 Paton's Digest 
1067, is rejected. 
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4. 1"'.he seventh and last event conferring priority for an item and a charge to 
the customer1s account based upon the item is stated by the language ubecome 
acco11ntable for the amount of the item under subsection (1) (d) of § 4~213 and 
§ 4-302 dealing with the payor bank1s responsibility for late return of items". , 
Under§ 4-213(1) (d) ii a payor bank makes a provi:Sional settlement for an item 
and fails to revoke the settlement in the time und 1nanner permitted by statute, 
ciearing house rule or agreement, such combination of events constitutes final 
payment of the item. Under § 4-302 a payor bank may also become accountable 
for the amount of an item in certain other situations even though there has been 
no provisional settlement for the item or such action as constitutes final pay~ 
ment tmde1· § 4-213(1). Expiration of the deadlines under §§ 4-213(l){d) or 
4-.'302 with resulting accountability bY the :payor bank for the amount of the item, 
establish priority of the item ove:r notices, stop-ordexs1 legal process or setoff. 

5. In the case of knowledge, notice, stop-orders and legal process the effective 
time for determining whether they were received too late to affect the payment 
of an item and a charge to the customer1a: account by .reason of such pa;-"ment, 
is receipt plus a reasonable time for the bank to act on any of thesfl eommunica­
.:ions. Csuully a relatively short time is required to communicate to the book~ 
keeping department advice of one of these e...-ents but certainly some time is 
neeessary. Compare §§ 1-201(27) and 4-403. In the case of setoff the effective 
thne is when the setoff is actually made. 

6. As between one item and another no priority ruJe is stated, other th.an the con­
venienee of the bank. This rule is justified because of the impossibility of stating a 
rule that would be fair in all cases, horving in mind the almost in-finiie number of 
combinations of large and small checks in relation to the available balance on hand 
in the dr:::nver's account; the possible methods of receipt; and other difficulties, Fur .. 
ther, where the drawer has drawn all the ehecks, he should have -funds available to 
meet all of them and has no basis for mgjng one should be paid before another; and 
the holders have no direct right against the payor bank in any event, unless of 
course, the hank has .accepted, eertifled or finally paid a particular item, or has 
become liable for it under § 4-302. Under subsection (2) the bar.k obviously has 
the right to pay items for which it is itself liable ahead of those for which it is not. 

Cross I?eferences: 

§§ 3-410, 3-411, 4-213(1), 4-301, 4-302. 

Definitional Cross References: 

"Accepted". § 3-410. 
''Account". § 4-104~ 
"Agreement". § 1-201. 
"Certified". § 3411. 
"Clearing house". § 4,.104. 
"Customer''. § 4..104. 
••1tem1

'. § 4-104. 
"Not.ice". § l-20L 
"Payor bank,'. § 4-105. 
"Settle". § 4-104. 

VIRGIN'IA ANNOTATIONS 

Prior Statutes: None. 

Comment: The UCC does not deal with the right of a. debtor of a bank to setoff 
a debt owing by the bank to him, the situation presented in Dickenson v. Charles, 
173 Va. 393, 399, 4 S.E.2d 356 (1939). 

PART 4 
RELATIONSHIP BETWEEN PAYOR BANK 

AND ITS CUSTOMER 

§ 4-401. When Bank May Charge Customer's Account. (1) As against 
its customer, a bank may charge against his account any ltem which is 
ofoerwise properly payable from that account even though the charge 
creates an overdraft. 
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(2) A bank which in good faith makes payment to a holder may charge 
the indicated account of its customer according to 

(a) the original tenor of his altered item; or 

(b) the tenor of his completed item, even though the bank knows 
the item has been completed unless the bank has notice that the completion 
was improper. 

COMMENT: Prior. Uniform Statutory Provision: None. 

Purposes: 1. It is fundamental that upon proper payment of a draft the drawee 
may charge the account of the drawer. This is true even though the draft is an 
overdraft since the draft itself authorizes the payment for the drawer's account 
and carries an implied promise to reimbUl'Se the drawee. 

2. Subsection (2) parallels the provision which protects a holder in due course 
against discharge by reason of alteration and perm.its him to enforce the instru­
ment according to its original tenor. § 3-407(3). It adopts the rule of cases 
extending the same protection to a drawee who pays in good faith. The subsection 
also follows the policy of§§ 3-115 and 3-407(3) by protecting the drawee who paya 
a completed instrument in good faith according to the instrtlment as completed. 

Cross References: 

§§ 3-115 and 3-407. 

Definitional Cross References: 
14 Account". § 4-104. 
"Bank". § 1-201. 
"Customer". § 4-104. 
11 Good faith". § 1-201. 
"Roider". § 1-201. 
"Item". § 4-104. 
"Properly payable". § 4-104. 

VIRGINH ANNOTATIONS 

Prior Statutes: None. 

Comment: The DCC follows prior law in allowir.g a bank to charge a customer's 
account according to the original tenor of an altered item. Nat'! Bank of Virginia 
v. Nolting, 94 Va. 263, 267, 26 S.E- 826 (1897), held that a bank could not charge 
the drawer's account for payment of a $500 check, which had been raised from 
$10, but no particular point was made as to whether the bank could charge the 
account for $10, the original tenor. 

§ 4-402. Bank's Liability to Customer for Wrongful Dishonor_ A 
payor bank is liable to its customer for damages proximately caused by 
the wrongful dishonor of an item. When the dishonor occurs through mis­
take liability is limited to actual damages proved. If so proximately caused 
and proved damages may include damages for an an·est or prosecution of 
the customer or other consequential damages. Whether any consequential 
damages are proximately caused by the wrongful dishonor is a question 
of fact to be determined in each case. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. This section is new to the Uniform Laws, although similar statutory 
provisions are in existence in twenty~three jurisdictions. 

2. The liability ,of the drawee for dishonor has sometimes been stated as one for 
breach of contract, sometimes as for negligence or other breach of a tort duty, 
and sometimes as for defamation. This section does not attempt to specify a 
theory. "Wrongful dishonor" excludes any permitted or justified dishonor, as 
where the drawer has no credit extended by the drawee, or where the draft lacks 
a necessary indorsement or is not properly presented. 

3. This section rejects decisions which have held that where the dishonored item 
bas been drawn by a merchant, t:-a.d~r or fiduciary he is defamed in his business, 
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trade or profession by a xefiection on his credit and hence that substantial 
damages may be awarded on the basis of. defamation ~•per se11 without proof that 
damage has occurred. The merchant, trader and fiduciary are placed on the same 
footing as any other drawer and in all cases of dishonor by mistake damages 
recoverable are limited to those actually p.roved. 

4. Wrongful dishonor is duferent from "failure to exercise ordinary care in 
handling an item" 1 and the measure of damages is that stated in this section. 
not that stated in § 4-103(5). 

5, The fourth sentence of the seetlon rejeets decisions holding that as a matter 
of law the dishonor o:f a check is not the "proximate ea.use" of the arrest and 
prosecution of the customer, and leaves to determination in each ease as a 
question of fact whether the dishonor is or .may be the "proximate cause". 
Definitional Cross References.: 

"Bank". § 1-201. 
11Customer". § 4-104~ 
"Item"~ § 4,,104. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 6-7L 

Comment: Although worded differently, the UCC is in accord with Code 1950, 
§ 6-71, :regulating a bank's 1iability to a customer fo:r wrongful dishonor. The 
Virginia statute limits the liability o:f a bank for nonmalicious refusal to pay 
a check of a depositor to proven "actual damages/' without specifying what actual 
damages are. The 'CCC s1mHarly limits liability to actual damages, but does 
indieate that damages for an arrest or prosecution are cognizable as consequential 
actual damages. See also Wood v. American Nat'! Bank, 100 Va. 306, 40 S.E. 
931 (1002), holding that exemplary damages may be awarded where a dishonor 
is wilful and malicious, or the negligence so gross as to evince a culpable indiffer-­
ence to consequences, but only compensatory damages are authorized where no 
evil motive is proved. 

s 4-403. Customer's Right to Stop Payment; Burden of Proof of Loss. 
(1) A customer may by order to his bank stop payment of any item payable 
for his account but the order must be received at such time and in such 
manner as to afford the bank a reasonable opportunity to act on it prior 
to any action by the bank with respect to the item described in § 4--303. 

(2) An oral order is binding upon the bank only for fourteen calendar 
days unless confirmed in writing within that period. A written order is 
effective for only six months unless renewed in writing. 

(3) The burden of establishing the fact and amount of loss resulting 
from the p,1yment of an item contrary to a binding stop payment order 
is on the customer. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. This section is new. It is intended to replace separate statutes in 
twenty-nine states which regulate irtop··'payment orders. 

2. The position taken by this section is that stopping pa~rm.ent is a service which 
depositors expect: and are entitled to receive f:rom banks notwithstanding its 
diificulty, inconvenience and expense. The inevitable occasional losses through 
failure to stop should be borne by the banks as a cost of the business of banking~ 

3. Subsection (1) .follows the decisions holding that a payee or indor.see has no 
right to stop payment. This is consistent with the provision governing payment or 
satisfaction. See § 3-603. The sole exception to this rule is found in § 4-405 on 
payment after notice o:f death, by which any person claiming an interest in the 
account l!aD stop payment. 

4. Payment fs commonly stopped only on checks; but the right to stop payment 
is not limited to checks, and extends to any item payable by any bank. Where the 
maker of a note payable at a hank is in a position analogous to that of a drawer 
(§ S-121) he may stop payment of the note. By an.a.logy the rule extends to 
drawees other than banks. 
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~ There is no right to stop payment after certification of a check or other 
acceptance of a draft, and this is true no matter who procures the certification. 
See §S 3-411 and 4~303. The acceptance is the d:rawee1s own engagement to pay, 
and he is not required to impair bis credit by refusing payment for the 
convenience of the drawer. 

6. Normally a direction to stop payment is first given by telephone~ Notwith~ 
standing statutes whicJ? require a written ord~r, banks customarily accept such 
directions, and have been held to waive the writing. Subsection (2) is intended 
to protect both parties by making the oral direction effective for only a short 
time during which the drawer must confirm it in writing, and by eliminating 
thereafter any claim of waiYer by aeceptance of the oral direction.. 

7. ,The e::risting statutes al! specify a time limit after which any direction to stop 
payment becomes ineffeetive unless it is renewed ln ~rnting; and the majority of 
them have specified six months. The purpose of the provision is, of course, to 
facilitate stopping payment by clearing the records of the drawee of accumulated 
tt..'"U"evoked stop orders, as where the draWcr has found a lost instrument or has 
settled his controversy with the payee, but has fIDled to notify the drawee. The 
last sentence of subsection (2), together with the second clause in. § 4-404, rejects 
the reasoning of such cases as Goldberg v. i\:[anufactu:rers Trust Company, 199 
Misc. 167, 102 K.Y.S.2d 144 (1951). 

8~ A payment in violation of an effective direction to stop payment is an improper 
payment, e..-en though it is made by mistake or .inadvertence. Any agreement to 
the contrary is invalid under § 4-103(1) if in paying the item over the stop pay .. 
rncnt order the bank has tailed to e.xerc:L~ ordinary care. The drawee is, however. 
entitled to subrogation to prevent unjust enriclunent { § 4-!07) ; retains common­
law defenses, e. g., that by conduct in recognizing the payment the customer has 
ratified the bank's action in paying over a stop payment order (§ 1-103); and 
ret;i.ins common-law rights. e.. g., to recover money paid under a. mistake (§ 1-108) 
in ~a.ses where the payment is not made -final by § 3~418. It has sometimes been 
said that payment cannot be stopped against a holder in due course. but the 
statement is inaccurate.. The payment can be stopped but the drawer remains 
liable on the instrument to the holder in due course (§§ 3-305, 3-413) and the 
dra:i.vee, if he pays. becomes subrogated to the rights o:f the holder in due course 
against the drawer. § 4-407. Any defenses available against a holder in due 
course remain available to the drawer, bot other defenses are cut otf to the same 
extent as if the holde:- himself- were bringing the action.. 

Cross References: 

Point 3: §§ 3-603(1), 4-405. 
Point 4: § 3-121. 
Point 5: §§ 3-411 and 4-303. 
Point 8: §§ 3-305, 3-413, 3-418, 4-103 and 4-407. 

Definitional Cross References: 

"Account''. § 4-104. 
"Bankn. § 1-201. 
''Burden of establi..:;bing't. § 1-201. 
"Customer11

• § 4-104. 
"Item". § 4-104. 
"Send''· § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 19&0, § 6-73. 

Comment: The UCC recognizes the right of a customer to stop payment on any 
item payable from his account, if the order is received by the bank at sueh time 
and. in such m=,.nner r.s to afford the bank a rensonahie oppo1tunity to act upon it. 
Oral orders are binding only :for fourteen calendar days, unless confirmed ln 
writing ,vithin that ni~riod. Written orders are eft'eetive only for six months, 
unless renewed in writing. "l.'he purposes af the UCC are the same~ although the 
details differ, as those of the Virgirda statute, which provides that a stop-payment, 
initially, .sihnll not he valid for mo1·e than .<Jn.e year, but that :fur'".lie!" renewals, -to 
be effeeti·:e for not more th.an one year each, may be made. The ~r-ginia statute 
requires ".:he ::enewal to be in ">vtiting, but it does not impose this req1l.i:rement 
for the original stop-payment order. 
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§ 4-404. Bank Not Obligated to Pay Check More Than Six Months Old. 
A bank is under no obligation to a customer having a checking account to 
pay a check, other than a certified check, which is presented more than six 
months after its date, but it may charge its customer's account for a pay­
ment made thereafter in good faith. 

COMMENT: Prior Uniform Statutory Provision, None. 

Purposes: This section incorporates a type of statute adopted in twenty~six juris~ 
dictions. The time limit is set at sL"< months because banking and commercial 
practice regards a check outstanding for longer than that period as atale~ and a 
bank will normally not pay such a check without consulting the depositor. It is 
therefore not required to do so, but is given the option to pay because it may be 
in a position to know, as in the case of dividend cheeks, that the drawer wants 
payment made. 

Certified ehecks are excluded f'rom the section because they are the primary 
obligation of the certif;ing bank (§§ 3-411 and 3-413), which obligation runs 
direct to the holder of the check. The customer's account was charged when the 
check was certified. 

Cross Referenees: 

§§ 3-411 and 3-413. 

Definitional Cross References: 

"Account". § 4-104. 
''Bank'1• § 1-201.. 
"Check". § 3-104. 
"Customer". § 4-104. 
"Good faith". § 1 .. 201~ 
''Presentu~ § 3-504. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 6-72. 

Comment, The UCC provides that A bank is under no obligation to pay a. stale 
cheek presented more than six months afte:r its date. The Virginia statute pro­
vides that a bank is under no obligation to pay a 14dem.and0 check presented 
more than one year from its date of issue. Besides being more favorable to the 
banks; and more e..xact, the liCC also authorizes the bank to charge its customer's 
account for good faith payments made after it is no longer obligated to make them. 

§ 4-405. Death or Incompetence of Customer. (1) A payor or collect­
ing bank's authority to accept, pay or collect an item or to account for pro­
ceeds of its collection if otherwise effective is not rendered ineffective by 
incompetence of a customer of either bank existing at the time the item 
is issued or its collection is undertaken if the bank does not know of au 
adjudication of incompetence. Neither death nor incompetence of a cu&­
tomer revokes such authority to accept, pay, collect or account until the 
bank knows of the fact of death or of an adjudication. of incompetence and 
has reasonable opportunity to act on it. 

(2) Even with knowledge a bank may for ten days after the date of 
death pay or certify checks drawn on or prior to that date unless ordered 
to stop payment by a person claiming an interest in the account. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. Thls section is new, although sinn1ar statutory provisions .are in 
a,cistence in seven states. 

2. Subsection (1) follows existing decisions which hold that a drawee (payor) 
bank is not liable for the payment of a check befo.te it has r..otiee of the death or 
incompetence of the drawer. The justice and necessity of the rule are obvious. 
A check is an order to pay which the bunk mm obey under penalty of possible 
1iabiHt-y for dishonor. Further, \Vith the tremendous volume of items ha.."ldled any 
rulu \vhich required banks to verify the con't;nued life anrl com::Jcte:1~y of drawera 
would be completely unworkable. , • 
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One or both of these. same· reasons apply to other phases of the bank collection 
and payment process and the rule is made wide enough to apply to these other 
phases. It applies to all kinds of "items"; to "customers" who own items as 
well as ''customers" who draw or make them; to the function of collecting items 
as well as the function of accepting or paying them; to the carrying out of 
instructions to account for proceeds even though these may involve transfers to 
third parties; to depositary and intermediary banks n.s well as pas""or banks; and 
to incompetency existing at the time of the issuance of an item or the com· 
niencement of !he collection or pa11nent process as well as to incomW..ency 
occurring thereafter. Further, the requirement of actual knowledge makes in­
applicable the rule of some cases that an adjudication of incompetency is con­
structive notice to all the world because obviously it is as impossible for banks to 
keep posted on such adjudications (in the absence of actual knowledge) as it is 
to keep :posted as to death of immediate or remote customers. 

3. Subsection (2) provides a limited period after death du:ring wrJcli a bank may 
continue to pay checks (as distinguished from othe!' items) even though it has 
notice. The purpose of the provision, as of the existing statutes, is to permit 
holders o:f checks drawn and issued shortly before death to cash them withou.t the 
necessity of 5-ling a claim in -probate. The justification is that such checks 
normally are given in immediate payment of an obligation, that there is almost 
never any reason why they should not be paid, and that filing in probate is a 
useless formality, burdensome to the holder, the executor, the court and the bank. 

This section does not prevent an executor o:r administrator from recovering the 
payment from the holder of the check. It is not intended to affect the validity of 
any gift eausa mortis or other tranrler in contemplation of death, but merely to 
relieve the bank of liability for the payment. 

4. Any surviving relative, creditor or other person who claims an interest in the 
account may give a direction to the bank not to pay checks, or not to nay a 
particular check. Such notice has the same effect as a direction to stop paiment. 
The bank has :no responsibility to de:,::rmine the validity oi the claim or even whe­
ther it is ucolc,rable". But obvious1y anyone who has an interest Ln the estate~ 
including the peTaon named as executor in a will, even if t1te will has not yet 
been admitted to probate, is entitled t.o clahn an interest in the account. 

Definitional Cross References: · 

''Accept". § 3-410. 
11Ban.k". § l-201w 
"Certify". § 8-411. 
"Check". § 3-10-L 
"Custon1er11

• § 4-104. 
"Deposita1"7 bank~'. § 4-105. 
"Item". § 4-104. 
"Payor bank". § 4-105. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 6-540. 

Comment: Under the UCC, until a bank has knowledge of the death or an adjudi· 
cation of incompetency of a customer a.nd a reasonable opportunity to act on it, 
the authority of the bank to accept. pay, or collect his items is not rev-0h-ed. Even 
with knowledge of death the bank for ten days after the date of death may pay 
or certify checks drawn on or prior to the date of death1 although :it is net intended 
to prevent the rerso~ul representati"':·o from recoYering the pa.-ymcnt. }l person 
claiming an interest in the account may, however, order the bank to ston nayment. 
Virginia, by an amendment to the NIL, provides in Code 1950~ § 6-540, ~ that the 
authority of a bank to pay checks is not revoked for a period of two ~ks, but it 
is not clea:r "-'hether the two~week period runs from the date of death of the 
drawer or from the date the bank bas k,'lowledge of the death of the drawer. 

§ 4-4()6. Cust.::me:r's Dut-., to Discc,,er and Report Unauthoril'ed Signa­
ture or Alteration. il) 'i<Vhen u bank sends to its customer a sh1tement of 
account accoinp<:nfed by items paid in good f;:1ith in s:.1p1}ort of the debit 
ent1~ies or hol<ls the ~tatcment and items pursuant to rr reqt1est 01· i~1stru(:­
tions of its customer t)r other~ise in a reasonable manner makes t!1:a state­
ment :1:-:d iten1s a\~au11tle to the customer, tl1e customer must exercise 
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reasonable care and promptness to examine the statement and items to 
discover his unauthorized signature or any alteration on an item and mu~t 
notify the bank promptly after discovery thereof. 

(2) If the bank establishes that the customer failed- with respect to 
an item to comply with the duties imposed on the customer by subsection 
(1) the customer is precluded from asserting against the bank 

(a) his unauthorized signature or any alteration on the item if the 
bank also establishes that it suffered a loss by reason of such failure; and 

(b) an unauthorized signature or alteration by the same wrongdoer 
on any other item paid in good faith by the bank after the first item and 
statement was available to the customer for a reasonable period not ex­
ceeding fourteen calendar days and before the bank receives notification 
from the customer of any such unauthorized signature or alteration. 

(3) The preclusion under subsection (2) does not apply if the customer 
establishes lack of ordinary care on the part of the bank in paying the 
item(s). 

( 4) Without regard to care or lack of care of either the customer or 
the bank a customer who does not within one year from the time the state­
men and items are made available to the customer (subsection (1)) dis­
cover and report his unauthorized signature or any alteration on the face 
or back of the item or does not within three years from that time discover 
n.nd report any unauthorized indorsement is precluded from asserting 
against the bank such unauthorized signature or indorsement or such 
alteration. 

( 5) If under this section a payor bank has a valid defense against a 
claim of a customer upon or resulting from payment of an item and waives 
or fails upon request to assert the defense the bank may not assert against 
any collecting bank or other prior party presenting or transferring the 
item a claim based upon the unauthorized signature or alteration giving 
rise to the custome:r's claim. 

COMMEN'l': Prior Uniform Statutory Provision: None. 

Purposes: 1. This section is new to Uniform I,aws. It is to replace statutes in 
forty jurisdictions dealing with the general subject 0£ a depositor's duty to dis­
cover and report forgeries and alterations. In these statutes there is substantial 
variation in rules ~rescribed as to the following matters! application of the statute 
to unauthorized signatures, raised cheeks or altered ehecks; inclusion of special 
provisions with respect to fictitious payees; periods of time prescribed for term­
ination of right of customer to assert claims again.st bank; time .vhen limitation 
period begins to run; restriction of rights of customer stated in terms o.f liability 
for loss, preclusion of rights or limitations on time in which suits may be brought. 
2. Subsection (1) states the general duty of a customer to exercise :reasonable 
care and promptness to e::mmjne his bank statements and items to dist.over his 
unauthorized .signature or any alteration and to promptly notify the bank if he 
diseovers an unauthorized signature or alteration. This duty becomes operative 
when the bank does any one of three things with resnect to the statement of 
account and supporting items paid in good faith. The .first action is the sending 
of the statement and items to the customer. The sending may be either by mailing 
or any other action within the definition of "send" (§ 1~201). The second action 
is the holding of sur,h statement and items av-ailahle for the eu:,--tomer pursuant 
to a request for-instructions of the customer. The third action is stated as uor 
otherwise in a reasonable manner makes the statement and items available to 
the customer/' Such wider residual language is desirable to cover unusual 
situations. .".,:1 ex:1n11:le might be where the b-ar.;k knows a ettstomer has left a 
former address but does not know any new address to which to send the statement 
or item or to obta.in instructions from the customer. The third residual type of 
action~ however, must be ":reasonabl,l' and any conrt hns the -power to determine 
that a particular action or practice of a bank, other than sending statements and 
items or holding them pursuant to instructions~ is not reasonable. 
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3. Subsection (2) states the eil:ect of a failure of a customer to comply with 
subsection (1). 'l'he fust effect stated in subparagraph (a) ia that he is precluded 
from asserting against the bank his unauthorized signature and alteration if the 
bank establishes that it suffered a toss by reason of the customer's failure. The 
bank has the burden of establishing tlrnt it suffered some loss. 

Under subparagraph (b) if, after the first item and statement becomes available 
plus a reas:onable period not exceeding fourteen calendar duys1 the bank pays in 
good faith any other item on which the:re is an unauthorized signature or altem .. 
tion by the same ,vrongdoer, which payment is prior to receipt ;)y the bank of 
notification of such unauthorized signature or alteratlon on the first item, the 
customer is precluded from asserting tl1e additional unauthol'ized signature or 
alteration. This rule follo1'-·s substantial case. law that payment of an additional 
item or items hearing an unauthorized signature or alteration by the same wrong· 
doer is a loss suffered by the bank traceable to the customer's failure to exercise 
reasonable care in examining his statement and notifying the bank of objections 
to it. One of the most serious consequences of failure of the customer to comply 
with the :requirements -of subsection (1) is the opportunity presented to the wrong .. 
doer to repeat his misdeeds. Conversely, one of the best ways to keep do'Wn losses 
in this type of situation is for the customer to promptly examine hla statement 
and notify the bank of an unauthorize<l signature or alteration so that the bank 
will be alerted to stop paying further items. Hence, the :rule of subparagraph 
(b) is prescribed and to avoid dispute a specific time limit for action by tl:.e 
customer is designated, namely fourteen c.alenda:r days. 

4~ The two effects on the CUEtomer of his failure to comply with subseclion (l} 
(subpa:ragraphs (a) and (b) of subsection (2)) are stated in terms of preclusion 
from asserting a claim against the bank. However, these two effects occur only 
if the customer has failed to exercise reasonable care and promptness in examin­
ing his statement and items and notifying the bank and as to this question of 
fact the burden is upon the bank to es'"..ablish such failure. Further, even if the 
barik .succeeds jr; establishing that the customer hns .failed to exercise ordinary 
care, if in turn the customer succeeds in establishing that the bank failed to 
exercise ordinary care in paying the item(s) the preclusion rule do-es not apply. 
This distribution of the burden of establishing between the customer and the bank 
provides :reasonable equality of treatment and requires eaclt person asserting the 
negligence to el:tablish such negligence rather than requiring either pe!'Son to 
establish that his entire course o-f conduct constituted ordinary ea.re. 

5. Whether the preclusion rule of subsection (2) operates or does not operate 
depends upon determinations as to ordinary care of the customer and possibly of 
the bank. However, subsection (4) places an absolute time limit on the right of 
a customer to make claim for payment of altered or forged paper without regard 
to care or lack of care of either the custome:r or the hank. Tn the ease of alteration 
or tl1e unauthorized signature of the customer himself the absolute time limit is 
one year. In the case of unauthorized indo:rsements it is three 7ears. This 
recognizes that there is little e.--ccuse for a customer not detecting an alteration of 
his own check or a fo:rgery of his own signatu:re, However, he does not know the 
signatures of indorsers and may be delayed in learning that indorsements are 
forged. The three year absolute time limit on the diseove:ry of forged indorsements 
should he ample. because in the great preponderance of cases the customer will 
learn of the forged indorsements within this time and i£ in any exceptional aae 
he does not, the balanee in favor of a mechanical termination of the liability of 
the bank outweighs what few residuary risks the customer may still have. In 
thirteen of the existing statutes there are limitations on the liability of a bank 
for payment of items beaxing forged indorsements which !imitation periods 
range ftom thirty days to turo years. In the :ren1aining twenty~sevi;,n no provision 
is made fo:r forged indorsements. 

6. Nothing in this section is intended to affect any decision holding that a 
customer who has notice of something wrong with an indorsement must exercise 
reasonable care to investigate and to notify the bank. It should be noted that 
under the rules relating to impostors and signatures in the name of the payee 
{§_3-405) certain forged :i:ndorsements on which the bunk has paid the item in 
good faith may be treated as ~ffective notwithstanding such discu,·ery and notice. 
If the alteration or forgery results frnm the drawer's negligence the drawee who 
pays in good faith L,;; also prot~cted. § 3--406~ 

7. The forty existing statutes on the subject as well as § 4-406 eYidence a public 
policy in favor of imposing on customers: the duty of prompt ex.amir.'.ltion of their 
bank -statements and the noti:fict1tion af banks of forgeries and al!:-erations and in 
favor of reasonable time limitations on the responsibility of hanks for payment 



of forged or altered items. In two New York eases, however, it has been held 
that a payor bank may waive defenses of the kind prescribed by the section and 
ignore the public policy indicated by these defenses and recover the full amount 
of a :forged or altered item from a collecting bank. Fallick v, Amalgamated Bank 
of New York, 232 App.Div. 127, 249 N.Y.S. 238 (1st Dep't. 1931); National Surety 
Corp. v. Federal Reserve Bank of New York, 188 Misc. 207, 70 N.Y.S.2d 636 
(1946), affirmed without opinion 188 llfisc, 213, 70 N.Y.S.2d 642 {1946). Sub­
section (5) is intended to reject the holding of these and like cases. Although 
the principle of subsection (5) might well be applied to other types of claims of 
customers against banks and defenses to these claims, th~ rule of the subsection 
ts limited to defenses of a payor bank under this section. No present need is 
known to give the rule wider effect. 

,Cross References: 

§§ 3-404, 3-405, 3-406, 3-407, 3-417 and 4-207. 

De1initional Cross References; 

"Alteration". § 8-401. 
"Bank". § 1-201. 
ucolleeting bank". § 4-105. 
"Customer". § 4-104. 
"Good faith". § 1-201. 
#Indol'sement". § 3-204. 
"Item". § 4-104. 
upayor bank". § 4 .. 105. 
''Send". § 1-201. 
"Unauthorized signature". § 1-201. 

VIRGINIA A."!NOTATIONS 

Prior Statutes: Code 1950, §§ 6-74, 6-75. 

Comment: Under both the UCC and Virginia law a. depositor owes a bank the duty 
of examining statements of account and cancelled checks and to report nnauthor­
ized withdrawals from his account. Bank of Occoquan, Inc. v. Bushey, 156 Va. 25, 
157 S.E. 764 (1931); Trust Co. of Norfolk v, Snyder, 152 Va. 572, 575-79, 117 S.E. 
234 (1929); Trust Co. of Norfolk v. Snyder, !48 Va. 381, 386-87, 138 S.E. 477 
(1927); Brown v. Lynchburg Nat'\ Bank, 109 Va. 530, 64 S.E. 950 (1909); First 
Nafi Bank v. Richmond Electric Co., 106 Va, 347, 56 S,E, 152 (1907). Both the 
Virginia statutes and the UCC draw some distinctions between the cusWmerfs 
duty as regards his own forged signature and altered items~ and his duty ns 
regards forged indorsements, where he cannot be expected to know the indorsers 
signature. Virginia case law has established that the bank must itself be free 
:from negligence in making an unauthorized payment in order to be :relieved from 
liability, Trust Co. of Norfolk v. Snyder, 152 Vo.. 572, 147 S.E. 234 (1929); Brown 
v. Lynchburg Nat'! Bank, 109 Va. 530, 64 S.E. 950 (1909). The UCC is in accord, 
permitting the customer to reeove:r from the bank if he can estahlish a lack of 
ordinary care on the part of the bank in paying the items. 

Virginia has recognized that the bank customer owes the duty to the bank, e.ven 
though it is a bank employee who jg perpetrating the fuud. Bank of Occoquan. 
Inc. v. Bushey, 166 Va. 25. 29-30, 157 S.E. 764 (1931); Brown v. Lynchburg Nat'! 
Bank, 109 Va. 630, 64 S.E. 950 (1909). The UCC doe, not expressly cover the 
point. 

The UCC is somewhat broader in its coveraget as regards items, signatures and 
types of alterations. than the Virginia statutes. The Virginia statutes are strictly 
statutes of limitations so that a bank would appa:rently be liable to the eustomer 
for unauthorized withdrawals occurring within the statutory period, regardless 
of how long the customer has been negligent in failing to e.xamine his statements. 
Under the UCC, however. once the depositor has failed in h~s duty of examining h:is 
statements, he is thereafter precluded from asserting against the bank other 
unauthorized fflthdrawala made by the saDJe wrongdoer. 

The lTCC impo$eS an ahsolute one-year st:ttute of Iin1itatin:ns a~ reg3rds unauthor­
ized withdrawals based on the customer's signature or a1teration of an item, and 
a three-year statute of limitations as re1rards unauthorized indorsements. The 
eomparable periods under the Virginia st:itutes are ninety days and two yeass:, 
respectively. 
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§ 4-407. Payor Bank's Right to Subrogation on Improper Payment. . 
If a payor bank has paid an item over the stop payment order of the drawer· 
or maker or otherwise under circumstances giving a basis for objection by 
the drawer or maker, to prevent unjust enrichment and only to the extent 
necessary to prevent loss to the bank by reason of its payment of the item, 
the payor bank shall be subrogated to the rights 

(a) of any holder in due course on the item against the drawer or 
maker; and 

(b) of the payee or any other holder of the item against the drawer 
or maker either on the item or under the transaction out of which the item 
arose; and 

(c) of the drawer or maker against the payee or any other holder of 
the item with respect to the transaction out of which the item arose. 

COMMENT; Prior Uniform Statutory Provision: None. 

Purposes: 1. § 4-403 states that a stop payment order is binding on a bank If 
a bank pays an item over such a. stop order it is prim.a facie liable, but under 
subsection (3) of § 4-403 the burden of ~stablishing the fact and amount of loss 
from such payment is on the customer. A defense frequently interposed by a bank 
in an action against it for wrongful payment over a 3top-o:rder is that the drawer 
or maker suffered no loss because he would have been liable to a holder in doe 
eouxse in any event. On this argument .some cases have held that payment cannot 
be stopped against a holder in due course. Payment can be stopped, but if it is, the 
drawer or maker is liabie and the sound rale is tbat the bank is subrogated to the 
rights o:f the holder in due course. The preamble and llUbsection (a) o:f this sec­
tion state this rule. 

2. Subsection (b) also subrogates the bank to the rights of the payee or other 
holder against the drawer or maker either on the item or under the transaction 
1lut of which it arose. It may weil be that ::he payee is not a holder in due course 
but stiil has good :rights against the drawer. These may be on the check but also 
may not be as, for e.xa.mplet where the drawer buys goods from the payee and the 
goods are partially defective so that the payee is not entitled to the full price, 
but the goods are still worth a portion of the contract price. If the drawer 
retains the goods he is obligated to pay a part of the agreed price. If the bank 
has paid the cheek it should be subrogated to this claim of the payee against the 
drawer. 

3. Subsection ( c) snbrogates the bank to the rights of the drawer or maker 
against the payee or other holder wiU. respect to the tranru,.ction out of which 
the item a.rose. If, fo:r example1 the payee was a L""tludulent salesman inducing the 
drawer to issue his check for defective securities, and the bank pays the cheek 
over a stop order but reimburses the drawer for such payment, the bank should 
have a basis for getting the money back from the fraudulent salesman. 

4. The limitations of the preamble pre"ent the hank itself from getting any 
double recovery or benefits out of its subrogation rights conferred by tbe section. 

5. The spelling out of the affirmntive rigbts of the bank in this section does not 
destroy other existing rights (§ 1-108). Among others these may include the 
defense of a payor bank th.at by .conduct in recognizing the payment a customer 
has ratifi~d the bank's action in uaying in disregard of a. stop payment order 
or rights to :recover money paid under a mistake. 

Cross Reference: 

§ 4-403. 

Definitional Cross References: 

"Rolder". § l-20L 
"Holder in due course". § 3~302 
'
1ltem". § 4-104.. 
ttpayor bank". § 4-105. 



VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Com1nent: The UCC goes somewhat beyond the dictum in MeAuley -v. Morris 
Plan Bank, 155 Va. 777, 156 S.E. 418 (W31), to the etl'ect that a payor bank 
ignoring a stop~payment order would be subrogated as against the drawer to the 
rights of a holder in due course who had presented the instrument and :received 
payment. In McA.uley the precise question was not presented. A depositary bank 
paid its depositor by a check drawn on another bank. The depositor indo:rsed the 
check to a thlrd person and then diseovered that the automobile for which the 
check had been indorsed had been stolen. At the request of the depositor the 
depositary bank stopped payment on its check. ,!:lut on learning that another bank 
had cashed the check in good faith, the bank withdrew the stop-payment order. 
In an action by the depositor against the depositary ba..nk the eourt said that the 
ultimate question in such a case would be whether the:re was a holder in due 
course. 

PART 5 

COLLECTION OF DOCUMENTARY DRAFTS 

§ 4-501. Handling of Documentary Drafts; Duty to Send for Present­
ment and to Notify Customer of Dishonor. A bank which takes a docu­
mentary draft for collection must present or send tb e draft and accompany­
ing documents for presentment and upon learning that the draft has not 
been paid or accepted in due course must seasonably notify its customer 
of such fact even though it may have discounted or bought the draft or 
extended credit available for withdrawal as of right. 

CO~IME1'"T: Prior Uniform Statutory Provision: None. 

Purposes: To state the duty of a bank handling a documentary draft for a. 
customer, "Documentary draft"' is defined in § 4~104. Notice that the duty stated 
exists even when the bank has bought the draft. 'I'his is because to the customer 
the draft normally repn,senta an underlying commercial !nmsactlon, and if that 
ls not going through as planned he should know it promptly. 

Cross References: 

In Article 4: §§ 4-201, 4-202, 4-203, 4-204 and 4-210. 
In Article 5: §§ 5·110, 5-111, 5-112 and 5-113. 

Definitional Cross Relere"""9: 

"Documentary draft". §§ 4-104, 5·103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 4-502. Presentment of "On Arrival" Drafts. When a draft or the 
relevant instructions require presentment "on arrival", "when goods arrive" 
or the like, the collecting bank need not present until in its judgment a rea­
sonable time for arrival of the goods has expired. Refusal to pay or acceµt 
because the goods have not arrived is not dishonor; the bank must notify 
its transferor of such refusal but need not present the draft again until it 
is instructed to do so or learns of the arrival of the goods. 

COMMENT: Prior Uniform Statutory Prmslon: None. 

Purposes: The section is designated to establish a deftnite rnle fo.- "on arriital" 
drafts. The term includes not only drafts dnl:W'ft payable "on arrival" but also 
drafts forwarded with instructions to present "on arrival". The term refers to 
the arrival of the relevant goods. Unies,r a bank has actual knowledge of the 
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arrival of the goods, as for example, when it is the "notify11 party on the bill of 
lading, the section only requires the exercise of such judgment in estimating time 
as a bank may be expected to have. Commonly the buyer-drawee will want the 
goods and will therefore call for the documents and take up the draft when they 
do arrive. 

Cross References: 

In Article 4: §§ 4-202 and 4-203. 
In Article 5: § 5~112. 

Definitional Cross References: 

'
1Collecting bank". § 4·105. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 4-503. Responsibility of Presenting Bank for Documents and Goods; 
Report of Reasons for Dishonor; Referee in Case of Need. Unless other­
wise instructed and except as provided in Article 5 a bank presenting a 
documentary draft 

(a) must deliver the documents to the drawee on acceptance of the 
draft if it is payable more than three days after presentment; otherwise, 
only on payment; and 

(b) upon dishonor, either in the case of presentment for acceptance 
or presentment for payment, may seek and follow instructions from any 
referee in case of need designated in the draft or if the presenting bank 
does not choose to utilize his services it must use diligence and good faith 
to ascertain the reason for dishonor, must notify its transferor of the dis­
honor and of the results of its effort to ascertain the reasons therefor and 
must request instructions. 

But the presenting bank is under no obligation with respect to goods 
represented by the documents except to follow any reasonable instructions 
seasonably received; it has a right to reimbursement for any expense in­
curred in following instructions and to prepayment of or indemnity for 
such expenses. 

COIVIIVIENT: Prior Uniform Statutory Provision: § 131(3), Uniform Negotiable 
Instruments Law. 

Changes: Completely rewritten and enlarged. 

Purposes: 1. To state the rules governing, in the absence of instructions, the duty 
of the presenting bank in case either of honor or of dishonor of a documentary 
draft. The section should be read in ccnnection with § 2-514 on when documents 
are delivereable on acceptance, when on payment. 

2. If the draft is drawn under a letter of credit, Article 5 controls. See §§ 
5-109 through 5-U4. 

Cross References: 

Point 1: § 2-514; see also § 4-504. 
Point 2: Article 5, especially §§ 5-109 through 5-114. 

Definitional Cross References: 

"Documentary draft". 5§ 4-104, 5-103 .. 
"Presenting hank11

• § ~105e 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 
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§ 4-504. Privilege of Presenting Bank to Deal With Goods; Security 
Interest for Expenses. (1) A presenting bank which, following the dishonor 
of a documentary draft, has seasonably requested instructions but does not 
receive them within a reasonable time may store, sell, or otherwise deal 
with the goods in any reasonable manner. 

(2) For its reasonable expenses incurred by action under subsection 
(1) the presenting bank has a lien upon the goods or their proceeds, which 
may be foreclosed in the same manner as an unpaid seller's lien. 

COMMENT: Prior Uniform Statutory Provision; None. 

Purposes; To give the presenting bank, after dishonor, a privilege to cfeal with 
'!:he goods in any commercially reasonable manner pending instructions from its 
transferor and, if still unable to communicate with its principal after a. reasonable 
time, a right to realize its expenditures as if foreclosing on an unpaid seller's 
1ien (§ 2-706). The provision includes situations in which storage of goods or other 
action becomes commercially necessary pending receipt of any requested instrt:u:~ 
tions. even if the requested instructions are later received. 

The "reasonable manner-" referred to means one reasonable in the light of business 
factors and the judgment of a business man. 

Cross References: 

§§ 4·503 and 2-706, 

Definitional Cross References: 

'~Presenting bank". § 4-105. 
0 Doeumentary draft''. § 4-104, 5-103. 

VIRGINIA A..~OTATIONS 

Prior Statutes: None. 
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ARTICLE 5 

LETTERS OF CREDIT 

§ 5-101. Short Title. This Article shall be known and may be cited 
as Uniform Commercial Code-Letters of Credit. 

C03I3IENT: Letters of credit have been kno'\Vll and used for 1nany years, in both 
international and domestic transactions, and in many forms; but except for a 
few provisions, like § 135 of the Negotiable Instruments Law, they have 
not been the subject of statutory enactment, and the law concenring them has 
been developed in the cases. 

This provision of the Negotiable Instruments Law is no longer in the Code. See 
the contrary rule in § 3-410 on the definition of acceptance. The other source 
of la\V respecting letters of credit is the law of contracts with occasional unfor­
tunate e."'Ccursions into the law of guaranty. This Article is intended within its 
limii:ed scooe (see Comment to § 5-102) to set an independent theoretical frame 
for the further develop1nent of letters of credit. 

Cross References: 

§§ 5-102, 5-103 and 3-410. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: There are no Virginia statutes and only one Virginia case, Consoli­
dated Sales Co. v. Bank of Hampton Roads, 193 Va. 307, 68 S.E.2d 652 (1952), 
that is relevant to this Article. The Consolidated case is discussed in Epps and 
Chappell, Assimilation of the Letter of Credit by the Common Law-A Case of 
Legal Indigestion, 38 Va. L. Rev. 531 (1962). 

Henry Harfield, an authority on letters of credit, has pointed out that: "A letter 
of credit al~·ays serves as a guaranty. This does not mean that it is a guaranty. 
A letter of credit is a identical twin to a guaranty, but the fact that the two 
things look alike and n1ay be used for the sa1ne purpose and are difficult to 
distinguish one from the other, does not mean that they are the same thing and 
does not mean that there are not differences, which, however subtle, are of major 
importance." Harfield, Code Treatment of Letters of Credit, 48 Cornell L.Q. 92, 
93 (1962). It seems rather probable that in the Consolidated Sales case the 
Supreme Court of .A.ppeals of Virginia mistook a guaranty for its identical twin, 
a letter of credit. 

A Newport News bank wrote a Richmond distributor of electric appliances on 
behalf of a Newport News retail electric applia,nce dealer, saying, in part: "Our 
customer, the Holland Radio Company of this city, has been granted a line of 
credit of a substantial amount with this bank for the purpose of floor planning 
their purchases of major appliances ... If you will draft on the Holland Radio 
Company at this bank, attaching bill of lading or invoice, drafts will be honored 
and remittance made on the day received, thus avoiding the necessity of your 
shipping on an open account ... This arrangement will remain in effect until 
you are notified to the contrary." Consolidated made various shipments to Holland. 
While drafts ,vere attached to the first seven invoices sent to the bank, thereafter, 
invoices without drafts >'lere sent. Payment was made as respects all invoices, 
e.."reept two that were sent but never received by the bank, and three that were 
sent and received. In an action by Consolidated against the bank for payment 
for these five shipments, the bank was held liable for the three for which it had 
received invoices, but not for the other two. 

The arrangen1ent could probably qualify as a letter of credit transaction under 
T:~C 5-102. However, the ~oncept of a letter of credit to be effective until notifi­
cation has aspects of both irrevocability and revocability that cast doubt on 
whether the undertaking. is a true letter of credit. The L"CC recognizes that a 
credit may be either revocable or irrevocable, but lays down no rules .for distin­
guishing bet,veen them, and gives no express recognition to a credit that partakes 
of both featu.res. In the Consolidated case the court held that the bank had 
waived the requirement that drafts should be attached to the invoices. The sub-
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ject of waiver is not eovered in the UCC. Under UCC 5~109 an iissuer of a letter 
of credit is required to use care to ascertain tha.t the documeuts presented for 
pa;rment comply with the terms of the credit. The Consolirultcd case held that 
vaeuum cleaners were major appliances, and so the bank was under a duty to 
honor documents presented for payment of a shipment of such items. 

Consequently, it is rather doubtful :if the result in the Consolidated case, treated 
as a letter of credit transaction, would be the same under the 'CCC. The result 
could be more easily sustained on the theory that the case involved a "guaranty'1 

that was not a letter of credit. · 

§ 5-102. Scope. (1) This Arlicle applies 

(a) to a credit issued by a bank if the credit requires a documentary 
draft or a documentary demand for payment; and 

(b) to a credit issued by a person other than a bank if the credit re­
quiTes that the draft or demand for payment be accompanied by a docu· 
ment of title; and 

( c) to a credit issued by a bank or other person if the credit is not 
within subparagraphs (a) or (b) but conspicuously states that it is a 
letter of credit or is conspicuously so entitled. 

(2) Unless the engagement meets the requirements of subsection 
(1), this Article does not apply to engagements to make advances or to 
honor drafts or demands for payment, to authorities to pay or purchase, 
to guarantees or .to general agreements. 

(3) This Article deals with some but not all of the rules and con­
cepts of letters of credit as such rules or concepts have developed prior 
to this act or may hereafter develop. The fact that this Article states 
a rule does not by itself require, imply or negate application of the 
same or a converse rule to a situation not provided for or to a person not 
specified by this Article. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: To define the transactions to which this Article applies and to indicate 
that the rn1es stated are not intended to be exhaustive of the law applieable to 
letters of credit. 

1. Although letters of credit are commonly thought of as being issued by banks 
and private bankers, other financing institutions ean and do enter into trans-­
actions which fit the traditional concept of letters of credit. 'fhis is particularly 
true when the :financing institution at the request of a buyer of goods promises 
the seller of the goods that it will pay or accept drafts or demands for payment 
on either the buyer or itself if the drafts are accompanied by documents of title 
covering the goods involved in the sales contract. Banks and private bankers 
also issue money credits which do not require documents of title to be presented 
as one of the conditions of honor. So far as these institutions are concerned the 
at'!companying p_apers can range from a certification that certain building rontracts 
have been performed in whole or in part or a notice that goods have been sent or 
a notice of default of some kind into the more traditional docur;1ent of title. Sub­
section (l) attempts to make clear that autom.atic application of this Article to 
the transaction in question depends upon the nature of the issuer. Paragraph 
(1) (a) is applicable to banks and states that whenever the promise to honor 
is conditioned on presentation of any piece of paper, the transaction is within 
this ..-'lrtiele whereas paragraph (1) (b) makes automatic applicntion of the Article 
to transactions involving issuers other than banks dependent upon the requirement 
of a document of title. 

Since banks issue 11clean" as well as ' 1documentary» credits and since Other 
persons may desire to bring transactions involving papers other thun documents 
of title within the coverage of this Article, paraip-aph (1) (c) permits the issuer 
to do so by conspicuous notation that the paper IS a letter of credit. Whether a 
transaction falls within the mandatory or the permissive paragraphs of sub­
seetion (1) is also of importance on the question of payment of funds held by 
an issuer at the time of ita: insolvency (See § 5-117). 

377 



Subsection (2) states the negative of the rules of applicability of subsection (1) 
for greater clarity but is not intended to either enlarge or limit the tests of appli­
cability there laid down. 
2. Subsection (3) reco,gnizes that in the present state of the law and variety of 
practices as to letters of credit, no statute can effectively or wisely codify all the 
possible la\V of letters of credit without stultifying further development of this 
useful financing device. The more in1portant areas not covered by this .-'\.rticle 
revolve around the question of when Jvcuments in fact and in law do or do not 
comply with the terms of the credit. In addition such minor matters as the ab­
sence of expiration dates and the effect of extending shipment but not expiration 
dates are also left untouched for future adjudication. The rules embodied in the 
Article can be viewed as those expressing the fundamental theories underlying 
letters of credit. For this reason the second sentence of subsection (3) makes 
explicit the court's power to apply a particular rule by analogy to cases not within 
its terms, or to refrain from doing so. Under § 1-102(1) such application is to 
follo\v the canon of liberal interpretation to promote underlying purposes and 
policies. Since the la,v of letters of credit is still developing, conscious use 
of that canon and attention to funda1nental theory by the court are peculiarly 
appropriate. 

Cross Reference: 

§ 1-102. 

Definitional Cross References: 

".A...greernent". § 1-201. 
uBank". § 1-201. , 
"Conspicuous". § 1-201. 
"Credit". ~ 5-103. 
"Documentary draft11

• § 5-103. 
"Docun1ent of title". § 1-201. 
11Draft". § 3-104. 
"Honor". § 1-201. 
"Person". § 1-201. 

§ 5-103. Definitions. (1) In this Article unless the context other­
wise requires 

(a) "Credit" or "letter of credit" means an engagement by a bank 
or other person made at the request of a customer and of a kind within 
the scope of this Article (§ 5-102) that the issuer will honor drafts 
or other demands for payment upon compliance with the conditions 
specified in the credit. A credit may be either revocable or irrevocable. 
The engagement may be either an agreement to honor or a statement 
that the bank or other person is authorized to honor. 

(b) A "documentary draft" or a "documentary demand for pay­
ment" is one honor of which is conditioned upon the presentation of 
a document or documents. "Document" means any paper including 
document of title, security, invoice, certificate, notice of default and 
the like. 

( c) An "issuer" is a bank or other person issuing a credit. 

( d) A "beneficiary" of a credit is a person who is entitled under 
its terms to draw or demand payment. 

( e) An "advising bank" is a bank which gives notification of the 
issuance of a credit by another bank. 

(f) A "confirming bank" is a bank which engages either that it 
will itself honor a credit already issued by another bank or that such 
a credit will be honored by the issuer or a third bank. 

(g) A "customer" is a buyer or other person who causes an issuer 
to issue a credit. The term also includes a bank which procures issuance 
or confirmation on behalf of that bank's customer. 

378 



(2) Other definitions applying to this Article and the sections in 
which they appear are: 

"Notation of Credit". § 5-108. 

"Presenter". § 5-112(3). 

{3) Definitions in othei· Articles applying to this Article and the 
sections in which they appear are: 

"Accept" or "Acceptance". § 3-410. 
"Contract for sale". § 2-106. 

"Draft". § 3-104. 
"Holder in due course". § 3-302. 
"1viidrnght deadline". § 4-104. 

"Security". § 8·102. 

( 4) In addition, Article 1 contains general definitions and princi­
ples of construction and intel1)retation applicable throughout this ru·ticle. 

COl\fMENT: Prior Uniform Statutory Provision: None. 

Purposes: To define terms used in this .<\rticle. 

1. Paragraph (a) of subsection (1) in defining a "credit" or "letter of credit" 
sets forth the requirement that il,e engagement of the bank or other person to 
honor drafts or other demands for payment be at the request nf another and 
involve a transaction falling within the scope of this Article (§ 5-102). It then 
makes clear that the "engagement" may be by way of agreeme::it, that is, a 
promise to honor, or by way of an authority to honor, thus including within the 
definition of letter of credit, papers ~ailed "authorities to pureh.:.1..se or pay". The 
definition also makes clear that the engagement may be either re;-ocable o:r irre­
vocable, the legal. consequences of which are spelled out in § 5-1l16 on the time 
acd effect of establishment of n credit._ Neither the definition r:or any other 
section of this Article deals with the issue of when a credit, not clearly labelled 
as either revocable or irrevocable falls within the one or the otlier category 
although the Code settles this issue with respect to the sales contract (§ 2~325)~ 
This issue so far v.s it affects an issuer under this Article is intentionally left to 
the courts for decision in the light of the facts and general law (§ 1~103) with 
due :regard to the gene:ral pro\.'":isions of the Code in Article 1 particularly § 1~205 
on course of dealing and usage of trade. 

2. Paragraph (b) is intended to show that the word Hdocument~ is far broader 
than ''document of titlelJ for the purposes oi this .. A .. rticle. This is of special im­
portance 'With :respect to the application of the Article to banks under~ 5-102(1) 
(a) and differs from the definition of "document" in Article 9 on secured trans­
actions which is there limited to documents of title. See § 9-105(1) (e). 

3. The legal relations between the issuer (1) (c) and the beneficiary (1) (d) and 
between the issuer and the customer (1) (g) are spelled out in other sections 
of this Article. The legal relations between the customer and the beneficiary turn 
on the underlying transaction between them: if that transaction be one of sale 
of Joods, their rights depend upon Article 2; if the transaction involves the sale 
of investment securities, Article 8 will be applicable; if the transaction involves 
the transfer of commercial paper, Article 3 Will be applicable; if documents of 
title are transferred, Article 7 will be applicable; and if the transaction is in­
tended to create a security interest, Article 9 will apply. The issuer is not a 
guarantor of the performance of these underlying transactions. See § 5-109w 

4. The definition of a customer in subsection (1) (g) is explicitly made to include 
a bank which ia acting for its customer, so that a particular transaction may well 
involve a metropolitan issuing bank and two eustomers, one of whom is the ulti~ 
mate customer as, e.g.~ the buyer of goods and the other of whom is the buyer's 
local bank which has requested the metropolitan bank to issue the credit. 

5. The definitions of "advis..ing1' and uconfirming'' banks in subsection (1) ( e) 
and (f) do not include a statement of their legal consequences. These are set out 
primarily .in § 5~107 on advice of credit; confirmation; error in statement. 
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C:ross References: 

Point 1: §§ 5-1021 5-106, 1-103, 1-205, 2-C'.;5 and ~a\rticle 1. 
Point 2: §§ 5-102, 1-201 and 9-105. 
Point 3: _-\rticles 2, 3, 7, 8 and 9; § 5-109. 
Point 5: § 5-107. 

Definitional Cross References: 

"A .. greement". § 1-201. 
"Bank". § 1-201. 
"Document of title". § 1-201. 
"Gives notification". § 1-201. 
HHonor". § 1-201. 
"PBrson". § 1-201. 

§ 5-104. Formal Requirements; Signing. (1) Except as otherwise 
required in subsection (1) (c) of § 5-102 •}n scope, :r::o particular form of 
phrasing is required for a credit. A credit must be in writing and 
signed by the issuer and a confirmation must be in writing and signed 
by the confirming bank. A modification of the terms of a credit or 
confirmation must be signed by the issuer or confirming bank. 

(2) A telegram may be a sufficient signed writing if it identifies 
its sender by an authorized authentication. The authentication may be 
in code and the authorized naming of the is.suer in an advice of credit 
is a sufficient signing. 

CO?fll\IENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. Subsection (1) is to make clear that, except for the statement or 
title required by § 5-102(1) (c) to bring certain transactions within the scope of 
this i\.rticle, no particular form need be followed; it is sufficient that the credit 
is in writing and sig!l.ed by the issuer. The subsection also states that any 
modification is subject to the same requirements of signing and writh1g. Compare 
§ 2-209(3) on sale of goods. Questions of mistake, waiver or estoppel are left to 
supplementary principles of law. See § 1-103. 

2. Subsection (2), although perhaps unnecessary in view of the definition of 
''signed" in § 1-201, is inserted here to make certain that code and authorized 
naming of an issuer is a sufficient signing. These forms of signing are so cus· 
tomary that their explicit inclusion is useful to eliminate all controversy on th0 
point. 

Cross References: 

Point 1: §§ 5-102, 2-209, 1-103. 
Point 2: § 1-201. 

Definitional Cross References: 

"Confirming bank". § 5-103. 
"Credit". § 5-103. 
"Issuer". § 5-103. 
"Signed". § 1-201. 
"Telegram". § 1-201. 
"Term". § 1-201. 
"Writing".§ 1-201. 

§ 5-105. Consideration. No consideration is necessary to establish 
a credit or to enlarge or otherwise modify its terms. 

COMMENT: Prior Uniform Statutory Provision: None. 
Purposes: It is not to be expected that a financial institution will engage its 
credit without some form of expected remuneration. But it is not expected that 
the beneficiary will know what the issuer's remuneration was, or whether in 
fact there was any identifiable remuneration in a given case. And it would be 
e.--rtraordinarily difficult for the beneficiary to prove the issuer's remuneration. 
This section dispenses with such proof. 

Definitional Cross References: 

"Credit". § 5-103. 
"Terms". § 1-201. 
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§ 5-106. Time and Effect of Establishment of Credit. (1) Unless 
otherwise agreed a credit is established 

(a) as regards the customer as soon as a letter of credit is sent to 
him or the Jetter of credit or an authorized written advice of its issu­
ance is sent to the beneficiary; and 

(b) as regards the beneficiary when he receives a letter of credit 
or an authorized written advice of its issuance. 

(2) Unless otherwise agreed once an irrevocable credit is estab­
lished as regards the customer it can be modified or revoked only with 
the consent of the customer and once it is established as regards the 
beneficiary it can be modified or revoked only with his consent. 

(3) Unless otherwise agreed after a revocable credit is established 
it may be modified or revoked by the issuer without notice to or con­
sent from the customer or beneficiary. 

( 4) Notwithstanding any modification or revocation of a revocable 
credit any person authorized to honor or negotiate under the terms of 
the original credit is entitled to reimbursement for or honor of any 
draft or demand for payment duly honored or negotiated before receipt 
of notice of the modification or revocation and the issuer in turn is 
entitled to reimbursement from its customer. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: To define when a letter of credit is established in relation to the cus­
tomer and the beneficiary1 and to set forth for both irrevocable and revocable 
credits the legal consequences of the :fact of establishment. 

1. The primacy purpose of determining the time of establishment of an irre­
vocable credit is to determine the point at which the issuer is no longer free to 
take unilateral action with respect to the cancellation of the credit or modifica­
tion of its terms. So far as the customer is concerned this polnt of time is :reached 
when the issuer "sends" (as that term is defined in § 1~201) the credit or when 
its authorized agent, the advising bank, sends the advice of the credit to the 
beneficiary. Since the sending is pursuant to an agreement between the issuer and 
the customer, it is the issuer's performance of the first stage of the contract and 
under § 5-107 ( 4) the risk of transmission is on the customer. The beneficiary, 
however, cannot reply upon the credit until and unless he receives it. His right 
to protest to the issuer in the event of cancellation or modlfica.tion, therefore, 
turns on receipt. Nothing in this section affects the beneficiary's right to pro~ 
test the improper nature of the credit or its cancellation (Le.,, its non-receipt) as 
against the eustomer, who will normally have agreed to have a letter oi credit 
issued in favor of the beneficiary under some underlying contract, See, e. g., 
§ 2-325(1) on buyer's failure to s"""°nably furnish an agreed letter of credit 
pursuant to a sales contract. 

2. So far as a revocable letter of credit is .concerned, the rules stated in snb­
sections (3) and (4) are intended to show that so far as the customer or bene­
ficiary are concerned establishment of such a credit has no legal significance 
unless the parties provide otherwise in their contracts with the issuer. The prim .. 
ary significance of the establishment oI a .revocable letter of eredit is the obliga~ 
tion it imposes upon the issuer to innocent third parties who have negotiated or 
honored drafts drawn under the credit before reeeiving notice of its cancellation 
or change. The purpose of this :rule is to further the movement of goods which 
the underlying transac.tion typically envisages and to preserve the solidity of 
American credits. As a. necessary consequence o:f the imposition of this duty 
upon the issuer; a duty of reimbursement of the issuer is placed upon the cus­
tomer by explicit mention here even though it would fall within the general duty 
of reimbursement imposed by § 5-114(3). 

Cross References: 

Point 1: §§ 5·107, 2·326. 
Point 2: § 6-114. 
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Definitional Cross References: 

"Beneficiaryn, § 5~103. 
ucredi-t/', § 5-103. 
"Customern. § 5-103. 
"Draft". § 3-104. 
'"Honor11

• § 1-201. 
"Issuer". § 5-103. 
"Notice". § 1-201. 
"Person". § 1-201. 
"Receive ~otice"~ § 1-201. 
"Send". § 1-201. 
"Written11

• § 1-201. 

§ 5-107. Advice of Credit; Confirmation; Error in Statement of 
Tem15. (l) Unless otherwise specified an advising bank by advising a 
credit issued by another bank does not assume any obligat:on to honor 
drafts drawn or demands for payment made under the credit but it does 
assi:.me obligation for the accuracy of its own statement. 

(~) A confirming bank by confirming a credit becomes directly 
obligated on the credit to the extent -0f its confirmation as though it 
were its issuer and acquires the rights of an issuer. 

(3) Even though an advising bank incorrectly advises the terms 
of a credit it has been authorized to advise the credit is established as 
against the issuer to the extent of its original terms. 

( J) Unless otherwise specified the customer bears as against the 
issuer all risks of transmission and reasonable translation or interpre­
tation of any message relating to a credit. 

C01rl0:!ENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. An "advising bank?' is defined in § 5-103. Subseetion (1) of this 
:;::ection states its obligations to transmit accurately but n-Ot to honor drn.fts. The 
ud,iee may of eourse not be nccurate. The advising bank is responsible for its 
Ot'.'11. error; under subsection (3), however, the issuer is bound to honor only in 
accordance with the ori~..nal terms of the credit.. 

2. A "confirming bunk" is defined in § 5-103. Subsection {2) of thla section 
states its obligations and rights. The obligation1 to the extent of the confirma­
tion, is that of an issuer and so too is the :right of rehnbursen1ent. The most 
important aspect of this rule is that a beneficiary who has received a confirmed 
credit baa the independent engagements of both the issuer and the confirming 
bank. _-\.. confirming bank may of eourse be an advising bank so far as the 
issuer's engagement is concerned but this is rarely of importance because its 
o\\"11 engagement if the terms he improperly advised will be to honor in aecord­
anee ,Tith those terms. 

8. Subsection ( 4) distrihutes the risks, as hetween customer and issuer, of errors 
in transmission and translation by placing them on the customer in the a.bsenee 
of specific agreement to the contrary. See also ! 5-109(1) (h). 

Cross References: 

§§ 5-103 and 5-109. 

Definitional Cross References: 

"Advising: hank". § 5-103. 
"Bank". § l-20L 
"Confirming bank''. § 5-103. 
"Credit". § 5-103. 
"Customer". § 5~103. 
"Draft". § 3-104. 
uHonoru. § 1-201. 
"Issuer'. § 5-103. 

§ 5-108. "Notation Credit''; Exhaustion of Credit. (1) A credit 
which specifies that any person purchasing or paying drafts or demands 
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for payment made under it must note the amount of the draft or de­
mand on the letter or advice of credit is a "notation credit". 

(2) Under a notation credit 

(a) a person paying the beneficiary or purchasing a draft or de­
mand for payment from him acquires a right to honor only if the a]l­
propriate notation is made and by transferring or forwarding for honor 
the documents under the credit such a person warrants to the issuer 
that the notation has been made; and 

(b) unless the credit or a signed statement that an appropriate no­
tation has been made accompanies the draft or demand for payment 
the issuer may delay honor until evidence of notation has been procured 
which is satisfactory to it but its obligation and that of its customer 
continue for a reasonable time not e.xceeding thirty days to obtain such 
evidence. 

(3) If the credit is not a notation credit 

(a) the issuer may honor complying drafts or demands for pay­
ment presented to it in the order in which they are presented and ls 
discharged pro tanto by honor of any such draft or demand; 

(b) as between competing good faith purchasers of complying drafts 
or demands the person first purchasing has priority over a subsequent 
purchaser even though the later purchased draft or demand has been 
first honored. 

CO!\-fMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. Practice has varied in regard to requiring notation on a letter of 
credit of the drafts drawn thereunder, and dispute has been rife for more than 
a century over the effect of failure by a purchaser to make such notations when 
they are -required. The confusion has been due to a failure to distinguish two 
different types of credit and the different :results which flow from each. 

Under subsection (3), if an issuer chooses to issue a <:redit not requiring notation or 
ii the credit is available in portions (see § 5~110) without requirement of notation 
the issuer avoids all troubles aL-tendant on any purchaser's failure to make nota~ 
tions, but he also imperils the utility of the credit to a beneficiary by reason of 
its possible exhaustion before any particular purchaser may have diseounted 
drafts under it, so that there may be no market at al1 for such drafts. Yet this 
way of operation becomes useful a.~d desirable at least whenever the credit is 
"doroieiled," i.e., when it is explicitly made available only through one particular 
named correspondent, who will have his own records of prior drafts. 
Subsection (3) expressly protects the issuer under such a credit (almost exactly 
as in the case of drafts drawn in a set under § 8~801) in regard to any drafts 
which he honors in good faith, even though they are in the hands of a party 
who as against some other purchaser of drafts is not entitled to their proceeds. 
Similarly, in the last sentence, the rights of successive good fnith purchasers are 
regulated as with drafts in a set. 
2. Under subsection (2) t on the other hand, the notation machinery is made 
available where the credit provides for notation in :iccord;:ince with subsection 
(1). This is useful particularly where the credit is intended (as a traveler's letter 
\vould be) for roving use, but the responsibility is put upon the purchaser to 
make the appropriate notation on pain of reimbursing the issuer for any loss 
occasioned by the failure. The provision in regard to delay of honor while evi­
dence of notation is being procured is novel in the law, but is believed to be a 
necessary addition iirst, to protect the issuer, and second, to educate purchasers. 
Subsection (2) (a) avoids a difficult question of conflict of laws by making the 
obligation to note a condition of the Cl'edit itself, governed, therefore, by the 
law which controls the issue of the credit. 

Cross References: 

§§ 3-801 and 5-110. 
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Definitional Cross References: 

"Benefieia:ry". § 5~103. 
''Credit''. § 5-103. 
''Customer". § 5-103. 
"Document''. § fi-103. 
"Draft". § 3-104. 
"G-Ood faith", § 1~201. 
"Honor". § 1-201. 
''Issuer''. § 5-103. 
HPerson1

'. § 1~201. 
i.Purcf'...ase1

'. § 1-201. 
;,Purchaser11

• § 1-201. 
"Rights". § 1-201. 
"Signed". § 1 .. 201. 

§ 5·109. Issuer's Oblig:ttion to Its Customer. (1) An issuer's obli­
gation to its customer includes good faith and observance of any general 
banking usage but unless otherwise agreed does not include liability or 
responsibility 

(a) for performance of the underlying contract for sale or other 
transaction between the customer and the beneficiary; or 

(b) for any act or omission of any person other than itself or its 
own branch or for Joss or destruction of a draft, demand or document 
in transit or in the possession of others; or 

( c) based on knowledge or lack of knowledge of any usage of any 
particular trade. 

(2) An issuer must examine documents with care so as to ascer­
tain that on their face they appear to comply with the terms of the 
credit but unless otherwise agreed assumes no liability or responsibility 
for the genuineness, falsification or effect of any document wl:>Jch ap· 
pears on such e-'tamination to be regular on its face. 

(3) A non-bank issuer is not bound by any banking usage of which 
it has no knowledge. 

CO!l~fENT: Prior Uniform Statutory Provision; None. 

Purposes: 1. The extent of the issue:r1s obligation to its customer is hased upon 
the agreement between the two. Like an agreements within the Code. thnt agree" 
ment is the bargain of the parties in fact as defined in § 1-201(3) and includes 
the obligation of good faith imposed by § 1-203 and the observance of any course 
of dealing or usage of trade made appticable by § 1-205. Subsection (1) of this 
section states, as a particular application of those general rules, the issuer's stand­
ard obligation of good faith and observance of general banking usage. Disclaimer 
o:f the obligation of good faith in governed by § 1~102(3); conflict !),~tween ex­
press terms and a usage otherwise applicable is gov-erned hy § 1-205(4). 

Subsection (1) also clarifies the areas over which the issuer assumes no liability 
or responsibility except as the agreement of the parties may indicate the eontrary. 
Pa.ragra~h (a) rests on the assumptions that the issurer has had no control over 
the making of the underlying contract or over the selection of the beneficiary, 
and that the issuer receives compensation for a payment service rathe!." than for 
a guaranty of performance. The eustomer will normally have direct recourse 
against the beneficiary if -performance fails, whereas the issuer will have such 
recourse only by assignment of or in a proper case subrogation to the rights o:f 
the customer. 

Paragra:ph (b) also rests in part on the assumption that the .issuer has not selected 
the other persons who may be involved in the transaction. Even though this 
asnumption fails, however, as wbere the issuer selects 't.li~ "S.dvising bank, the 
customer by entering the underlying transaction has assumed the risks inherent 
in itJ lneluding fue risk of loss 0r destn1ction of the papers involved. The alloca­
tion of such risks between the parties to the underlying transaetion is a prop .. 
er subject for :tgreement betv.·een ~hem, and the small charge for the issuance 
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of a letter of credit ordinarily indicates that the issuer assumes minimum risks 
as against its customer. For comp.arable reasons § 5-107(4) puts risks of trans~ 
mission .and translation upon the customer. 

Paragraph (c) again emphasizes that normally an isssuer performs a banking 
and not a trade function. This paragraph makes an exception to § 1-205(3). 
giving effect to usages of which the parties ''are or should be awa:.re.11 The com­
parable provision for non-bank issuers in subsection (3) of this section is limited 
to unknown banking usages and is thus meNly a definition of a particular type 
-~( __ case not included by the words ''should be aware'1 in § 1-205(3)~ 

2, Subsection (2) states the basic obligation of the is.suer to e.mmine with 
care the documents required under the credit. Under § 1~102(3) this obligation 
cannot be disclaimed but standards of per£onnance can be determined by agree­
ment if not manifestly unres.sonab1e. There are not infrequent cases in which 
both parties understand that peculiar circumstances make any che<::...:~up on some 
particular type of document impossible and it is ag:reed that the issuer may take 
it •icas presented" -so1 e.g.~ export licenses in politieally disturbed conditions. or 
"shipping documents" when no document in standard or regular form can be 
procured. 'l'hese agreements will be controlling provided they are not manifestly 
umeasonahle. 

The purpose of the examination is to determine whether the documents appear 
regular on their face. The fact that the doouments may be false or fraudulent 
or lacking in legal effect is not one for which the issuer 1s bound to examine. His 
duty is limited to apparent regularity on the face of the documents. The duties, 
privileges and l'lghts of an issuer who has received documents which are regular 
on :;heir face but are in fact imp.roper because forged or fraudulent are dealt 
with in § 5-114. 

Cross References: 

Point 1: §§ 1-102, 1-201, 1-203, 1-205, 5-107. 
Point 2: §§ 1-102, 6-114. 

Definitional Cross References: 

"Bank". § 1-201. 
"Beneficiary". § 5~108. 
"Branchn. § 1-201. 
ncontrnct~1• § 1-201. 
"Contra.ct for sale~'. § 2-106. 
ucredit". § 5-103. 
••customer". § 5-103. 
;.:Doeument•t. § 5-103~ 
1'Draft". s 3-104. 
"Geiuine'f. § 1-201. 
"Good faith". § 1-201. 
"Issuer". § 5-103. 
"Knowledge". § 1-201. 
"Person". § 1-201. 
"Term11

• § 1 .. 201. 

§ 5·110. Availability of Credit in Portions; Presenter's Reservation 
of Lien or Claim. (1) Unless otherwise specified a credit may be used 
in portions in the discretion of the beneficiary. 

(2) Unless otherwise specified a person by presenting a documen­
tary draft or demand for payment under a credit relinquishes upon its 
honor all claims to the documents and a person by transferring such 
draft or demand or causing such presentlnent authorizes such relin­
quishment. An explicit reservation of claim makes the draft or demand 
non-complying. 

COMMENT, Prior Uniform Statutory Provision: None. 

Purposes: 1. The beneficiary may desire to draw more than one draft under 
the credit, each draft accompanied, for instnnce, by documents evidencing a single 
shipment under the underlying sales contract. Subsection (1) makes clear that 
unless otherwise specified he may do so. Of course, if he does, each draft und its 
accompanying documents must satisfy the. terms of the credit and their total 
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mus~ not exceed its am.ount. S~e co_mm~nt t? § 5-108(3) on exhaustion." of 
credit on the rule governing the s1tuat1on 1n which the total drafts drawn do - -
more than the maximum amount of the credit. 

2. The entire purpose of the usual letter of credit transaction, from the.':~; 
tamer's point of view, is to induce the beneficiary to deliver to him through tbe­
issuer the documents described in the credit. The buying customer wants the< 
goods, and arranges the transaction in order to get the documents controlllnr: 
the goods. Therefore, upon honor of the draft, the documents must be deliverecl' 
free of claims even though the letter of credit is not for the full invoice Price 
and any reservation of claim makes the draft non-complying. A beneficiary who 
wishes to prevent such delivery must do so by agreement with the customer in. 
the underlying contract and must treat the failure to provide a sufficient letter' 
of credit as a breach of that contract (§ 2-325). So far as the issuer's duty to 
honor is concerned, the terms of the letter of credit are controlling and the rule 
oi subsection (2) is applicable. 

Cross References: 

Point 1: § 5-108. 
Point 2: §§ 2-325, 5-114. 

Definitional Cross References: 

"Beneficiary". § 5-103. 
"Credit". § 5-103. 
"Documentary draft". § 5-103. 
"Document". § 5-103. 
''Draft". § 3-104. 
"Honor". § 1-201. 
"Person". § 1-201. 

§ 5-111. Warranties on Transfer and Presentment. (1) Unless 
otherwise agreed the beneficiary by transferring or presenting a docu­
mentary draft or demand for payment warrants to all interested partiea 
that the necessary conditions of the credit have been complied with: 
This is in addition to any warranties arising under Articles 3, 4, 7 and S. 

(2) Unless otherwise agreed a negotiating, advising, confirming, 
collecting or issuing bank presenting or transferring a draft or demand 
for payment under a credit warrants only the matters warranted by a 
collecting bank under Article 4 and any such bank transferring a docu­
ment warrants only the matters warranted by an intermediary under . 
Articles 7 and 8. 

COlli\lENT: Prior Uniform Statutory Provision: None. 

Purpose: The purpose of this section is to state the peculiar warranty of ~­
formance made by a beneficiary and to make clear the intermediary character ol 
the persons moving the documents from the beneficiary to the customer. The 
beneficiary's warranty of compliance with the conditions of the credit in sub--:-:-_ 
section (1) is expressly extended to all interested parties unless agreed to the .. ( 
contrary, So far as the draft or the relevant documents are concerned, the bene-: 
ficiary's ~·arranties are usually those of an ordinary tr::insferor or indorser for 
value although varying circumstances may alter this. The usual warranties of> 
an intermediary, listed in subsection (2), are primarily its own good faith and 
authority. See also Comment to § 5-114(2). , 

Cross References: 

§§ 3-417, 4-207, 7-507, 7-508, 8-306. 

Definitional Cross References: 

nA.dv'ising bank". § 5-103. 
'"Bank". § 1-201. 
"Beneficiary•. § 5-103. 
"C11llecti:ng bank". § 4-105. 
"Confinning bank''. § 5-103. 
'

1C.redit". § 5-103. 
"Documentarv draft". § 5-103. 
"Dr.1ft". § 3--104. 
"Party". § 1-201. 
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§ 5-112. Time Allowed for Honor or Rejection; Withholding Honor 
or Rejection by Consent; "Presenter". (1) A bank to which a documentary 
draft or demand for payment is presented under a credit may without dis­
honor of the draft, demand or credit 

(et) defer honor until the close of the third banking day following re­
ceipt 0f the documents; and 

ib) further defer honor if the presenter has expressly or impliedly 
consented thereto. 

Failure to honor within the time here specified constitutes dishonor of 
the draft or demand and of the credit except as otherwise provided in sub­
section ( 4) of § 5-114 on conditional payment. 

(:.:) Upon dishonor the bank may unless other"ise instructed fulfill 
its duty to return the draft or demand and the documents by holding them 
at the disposal of the presenter and sending him an advice to that effect. 

( :n "Presenter" means any person presenting a draft or demand for 
payment for honor under a credit even though that person is a confirming 
bar.k or other correspondent which is acting under an issuer's authoriza­
tion. 

('\:' .,\,LC Note; The Official Text offers as optional language at the end of sub­
section (1) the following; "except as otherwise provided in subsection {4) of 
§ 5~114 on conditional paynient,,,) 

COl\Ii\IENT: Prior Uniform Statutory Provision: None. 
Purposes: I. A bank called on to honor drafts under a credit must examine the 
accompanying documents with care. See § 5~109(2). That may take time. Sub~ 
section {1) of this section therefore allows a longer period than in the case of 
ordinary drafts (§ 3-506) for the decision. The language in the postamble to 
subsection (1) particularizes for letters of credit the general rule on what con­
stitutes dishonor for negotiable instruments (§ 3-507) and makes it clear that 
not only the draft but the credit is dishonored. If the particular draft .is for a 
portion of the credit only, its wrongful dishonor is anticipatory repudiation 
of the entire credit and the beneficiary may proeeed under § 5-115(2) as well 
as § 5-115(1). 
2. liany letters of credit involve transactions in international trade and include 
:ls requi::ed documents the documents of title controlling the possession of goods 
on their way to the place of issuance of the credit. The ordinary rule requiring 
physical return of dishonored documentary drafts (§ 4~302) would therefore 
frequently work commercial hardship on the 1nercantile parties to the trans­
action; resale of the goods might be more difficult if the controlling documents 
of title were not available at the place of arrival of the goods. Subsection (2) 
therefore expressly permits the issuer to retain the documents as bailee for the 
presenter if it advises the presenter of its retention for that purpose. Compare 
§§ 4-202(.t) (b), 4~503 and 4 .. 504 on the duties of presenting banks. 
3. The defurition of ((presenter" is to make clear that the term may include a bank 
which has rights in the documentar/ draft or which is in one sense the agent 
of the issuer. Such a bank may nevertheless give consent under subsection (1), 
and the advice authorized in subsection (2) may be sent to it. 
4. Insofar as the banks inYolved may also be depositary, collecting or paying 
ban:{s, Ardcle 4 is applicable. Article 3 applies to the extent that a negotiable 
instrument is involved. 

Cross .ReferP-nces: 
Point 1: §§ 3-506, 3-507, 6-109, 6-114 and 5-115. 
Point 2: §§ 4-202, 4-302, 4-503 and 4-504. 
Point 4: ~.\.rticles 3 and 4. 

Definitional Cross Reference:u 
''Bank". J 1-201. 
"Confirn11ng bank"'. § 5-103. 
"Credit". § 5-103. 
"Documentary draft11

, § 5-103. 

387 



"Dtaft". § 8·104. 
"Honor". § 1-201. 
'
1Issuer'1

• § 5~103. 
"Send". § 1-201, 

§ 5-113. Indemnities. (1) · A bank seeking to obtain (whether for it­
self or another) honor, negotiation or reimbursement under a credit may 
give an indemnity to induce such honor, negotiation or reimbursement. 

(2) An indemnity agreement inducing honor, negotiation or reim­
bursement 

(a) unless otherwise explicitly agreed applies to defects in the docu­
ments but not in the goods; and 

(b) unless a longer time is explicitly agreed expires at the end of 
ten business days following receipt of the documents by the ultimate cus­
tomer unless notice of objection is sent before such expiration date. The 
ultima~e customer may send notice of objection to the person from whom 
he received the documents and any bank receiving such notice is under a 
duty to send notice to its transferor before its midnight deadline. 

COM1\1ENT: Prior Uniform Statutory Provision: None. 

Purposes: L .. <\_ draft and accompanying documents may almost comply with 
the terms of the creditt Out fail in some ;:;articular. The issuer is then not obli .. 
gated to honor the draft, but it may be willing to do so if properly indemnified 
against the particular defect. Subsection (1) makes clear that it is proper for 
a bank seeking payment, acceptance, negotiation or reimbursement under the 
credit to give such indemnities, and that doing so is a proper part of the busi, .. 
ness of banking and therefore not ultra vires. 
2. Subsection (2) (a) limits the agreed indemnity to defects in the documents, 
since under § 5-109(1) (a) the issuer is ordinarily not responsible for perform ... 
ance of the underlying transaction. The parties are free to agree further on the 
scope of the indemnity, but the agreement must be explicit. since an indemnity 
against defects in the goods would be most unusual. 
3. Subsection (2} {b) makes it clear that t.he indetnnity in the absence of ex,,. 
plicit agreement for a longer time continues for ten days after the receipt vi 
the doe1J.n1ent by the ultimate customer, i.e., the customer who is a party to the 
undexlying transaction. This ten day pe:riod may not be shortened. If the cus­
tomer fails to send notice. of objection within the period, he loses his right to 
ohject and the need for the indemnity disappears. Compare § 2-605(2). Thus 
indemnitors are free of the possibility of unknown long-continuing contingent 
liability\ a danger under existing law. 
4. The question whether a particular banking usage may :require honor of docu­
mentary drafts accompanied by indemnities for particular defects goes to the 
meaning of the terms of the credit and is beyond the scope of this section. See, 
e.g .• Dixon, lrmaos & Cia~ Ltda., v. Chase Nat. Bank of City o:f New York, 144 
F.2d 759 (2d Cir~ 1944). If by virtue of indemnities and usage the credit is 
complied with, the rights of the customer rest on the implications of the usage 
rather than on breach of the issuer's duty under thla Article. Even so, the policy 
of this section and its terms require notice before the expiration date. 

Cross References: 

Point 2: § 5-109. 
Point 3: § 2-605. 
P-0int 4: § 1-205. 

Definitional Cross References: 
44 Banku. § 1-201. 
"Credit". § 5-103. 
"Customer". § 0~103. 
"Documents". § 5-103. 
"Honor•. § 1-20.1. 
"Midnight deadline". § 4-104. 
uPerson';. § 1-201. 
"Send". § 1-201. 
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§ 5-114, Issuer's Duty and Privilege to Honor; Right to Reimburse­
ment. (1) An issuer must honor a draft or demand for payment which 
complies with the terms of the relevant credit regardless of whether the 
goods or documents conform to the underlying contract for sale or other 
contract between the customer and the beneficiary. The issuer is not ex­
cused from honor of such a draft or demand by reason of an additional 
general term that all documents must be satisfactory to the issuer, but 
an issuer may require that specified documents must be satisfactory to it. 

(2) Unless otherwise agreed when documents appear on their face 
to comply with the terms of a credit but a required document does not in 
fact conform to the warranties made on negotiation or transfer of a docu­
ment of title (§ 7-507) or of a security (§ 8-306) or is forged or fraudulent 
or there is fraud in the transaction 

(a) the issuer must honor the draft or demand for payment if honor 
is demanded by a negotiating bank or other holder of the draft or demand 
which has taken the draft or demand under the credit and under circum­
stances which would make it a holder in due course (§ 3-302) and in an 
appropriate case would make it a person to whom a document of title has 
been duly negotiated (§ 7-502) or a bona fide purchaser of a security 
(§ 8-302); and 

(b) in all other cases as against its customer, an issuer acting in good 
faith may honor the draft or demand for payment despite notification from 
the customer of fraud, forgery or other defect not apparent on the face 
of the documents but a court of appropriate jurisdiction may enjoin such 
honor. 

(3) Unless otherwise agreed an issuer which has duly honored a draft 
or demand for payment is entitled to immediate reimbursement of any 
payment made under the credit and to be put in effectively available funds 
not later than the day before maturity of any acceptance made under the 
credit. 

(VALC Note: The Official Text offers the following optional subsectio11$ (4) and 
{ 5) to this seetion: 

(4) When a credit provides for payment by the jssuer on receipt of notice that the 
required documents are in the possession of a correspondent or other agent of 
the issuer 

(a.) any payment made on receipt of sueh notice is conditional; and 
(b) the issuer may reject documents which do not comply with the credit if it 
does so within three banking days following its receipt of the documents; and 

(c) in the event of such rejection, the issuer is entitled by charge back or other­
wise to return oi the payment made. 

(5) In the case covered by subsection {4) failure to reject documents within the 
time specified in suh~paragraph (b) constitutes acceptance of the documents and 
makes the payment final in favor of the bene-ficiary. 

COMMENT: Prior Uniform Statutory ProvisiOn: !'irone. 

Purposes: To define the areas in which the issuer must honor drafta: 01" demands 
for payment under a credit and those in which he has an option to do so and 
to make explicit the customer1s duty of reimbursement. 

1. The letter of credit is essentially a contract between the issuer and the bene­
ficiary and is recognized by this ... 'U'ticle as independent of the underlying contract 
between, the customer and the beneficiary (See § 5-109 and Comment thereto), 
In view of this independent nature of the lette:r of eredit engagement, the issuer 
is under a duty to honor the drafts or demands for payment which :in faet 
comply with the tenns of the credit without reference to their <:ompliance with 
the terms of the underlying contract. This is stated in subseetion (l)~ Attempts 
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!:ly the issuer to reserve a right to dishonor by including a clause that all docu~ 
ments must be satisfactory to itself are declared invalid as essentially repugnant 
to an irrevocable letter o'f credit, Such a reservation cun be made by issuing a 
revocable credit. See § 5-106. Particular documents1 such as hlHs of lading or 
insl)€ction or \veight certificates can, of course, he req1;ired to be satisfactory to 
the issuer. The duty oi the issuer to honor ""here there is factual compliance 
with the terms of the c1<etlit is also independent of anr instructions from its cus­
tomer once the credit has :;t:en issued and received by the beneficiary. See § 5~106. 

2. Documents, however, may appear regular on their face and apparently con­
forn:.ing to the credit -..vhereas in fact they are forged or f!'audulent or in other 
respects non-eonforn1ing to the wn:rr:int1es ,vbich nrise ut>.der other ~A. rticles of the 
Code on their transfer or negotiation. Since the is.suer's duties to its eustorner 
are limited to examination of the documents ,vith care (§ 5~109) and since it is 
i111portant to preserve both the inrle:9endent chu:ra.cter of the issuer's engage­
ment and tbe reasona.Lle reliance on that engage.n1ent >Jf persons dealing wit11 
papers regular on thei1· face and in apparent compliance with the terms of the 
credit, subsection (2) {s) includes as an area in which .:he issuer's duty to honor 
exists cases in v.--hich rersons have acted in a manner which would rnake them 
the equivalent of holders in due course under Article 3 or, where relevant, per~ 
sons to \Yhom docun1ents 11ave been duly negotiated under Article 7 or bona fide 
purchasers of securities under Article 8, Th€ risk of the original bad faith action 
of the beneficiary is thus thrown upon the customer who selected him rather than 
upon innocent third pa1·ties or the issuer. So, too? is the risk of fraud in the 
transaction placed upon ti1e eustomer. 

When, howe•;er, no innocent third parties as defined in subsection (a) are In­
volved the issuer is no longer under a duty to honor; but since these matters 
frequently involve situations in which the determination of the fact of the non~ 
conformance may be difficult or time--eonsuming, the issuer if he aets in good 
:faith is given the privilege of honoring the draft as a~ainst its customer t that 
is to say, with a right of reimbursement against him. The issuer- may, however, 
refuse honor. In the event of honor1 an action by the custvmer against the bene­
ficiary V.'ill lie by virtue of either the underlying contract or § 5~111(1) of this 
~<\rli.cle, In the event of dishonor, if the presenter is a person who has parted 
with value, he also may recover against the beneficiary under§ 5-111(1). 

3. Subsection (3) represents the standard form for reimbursement. The words 
uduly honored" intlude not only situations where the issuer has honored because 
it was his duty to do so but also where he was privileged to do so as in subsection 
(2) (b) or has done so as under§ 5-106(4). 

4. Optional subsections (4) and (6) are for the purpose of clarifying a situation 
which has arisen under the currency restrictions of a few nations and in which 
payment is required to be made under the credit before opportunity exists to 
examine the documents. The Article :resolves tbis situation by m.aldng clear that 
the l)a.yment is conditional in nature and rnay be rever.sed by sub$equent timely 
discovery of defects in the documents. 

Cross References,: 

Point 1: S§ 5-106 and 5·109. 
Point 2: ~§ 5-106, 5-l.09, 5-111 and Articles 3, 7 and 8. 
Point 3: § 5-106. 

Definitional Cross Referenees: 
uBank". § 1-201. 
''Beneficiary". § 5-103. 
"Contract". § 1-201. 
"ContTact for sale". § 2-106. 
"Creditn. § 5-103. 
"Customer''. § 5-103. 
"Document". § 5-103. 
"Document of title11

• § 1~201. 
''Draft". § 3-104.. 
"Good faith"'". § 1-201. 
"Holder". § lw201~ 
"Honor". § 1-201. 
"Issuer''. § 5-103. 
"Notification31

• § 1-201, 
11Receives notice". § 1-201. 
nsecurity". § 8-102. 
"TermH. § 1<!01. 
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COUNCIL COMMENT 

Inasmuch as New York, the State which as had the greatest experience with 
letters of credit, has seen fit to omit the optional language, we feel that Virginia 
should do likewise. 

§ 5-115, Remedy for Improper Dishonor or Anticipatory Repudiation. 
(1} \Vhen an issuer wrongfully dishonors a draft or demand for payment 
presented under a credit the person entitled to honor has with respect to 
any documents the rights of a person in the position of a seller ( § 2·707) 
and may recover from the issuer the face amount of the draft or demand 
togetl:er with incidental damages under § 2-710 on seller's incidental dam­
ages and interest but less any amount realized by resale or other use or 
disposition of the suhject matter of the transaction. In the event no re­
sale or other utilization is made the documents, goods or other subject 
matter involved in the transaction must be turned over to the issuer on 
payment of judgment. 

(:.:) vv'hen an issuer wrongfully cancels or otherwise repudiates a 
credit before presentment of a draft or demand for payment drawn under it 
the beneficiary bas the rights of a seller after anticipatory repudiation by 
the buyer under § 2-610 if he learns of the repudiation in time reason­
ablr to avoid procurement of the required documents. Otherwise 'the 
beneficiary has an immediate right of action for wrongful dishonor. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. Subsection (1) states the rights of a person entitled to honor, both 
,vith Lespect to any documents and against the issuer, when there is wrongful 
(lishonor. Whether dishonor is wrongful and v1hether a particular person is en­
titled to honor depend on the terms of the credit and on the provisions of this 
Article, particularly § 5-114 on the issuer's duty to honor and § 5-116 on transfer 
and assignment. 
2. Subsection (2) states the rights of the beneficiary upon repudiation of the 
c"!"edit, both against the issuer and with respect to any documents o:r goods. Not.e 
that wrongful dishonor of a draft for a portion of the credit is dishonor of the 
credit under § 5-112(1) 1 and makes: applicable subsection (2) of this section as 
well as subsection (1). 
3. Both subsections are limited to irrevocable credits. Since under § 5-106(3) 
revocable credits may be modified or revoked without notice to the customer or 
the beneficiary, rights &Jainst the issuer like those here provided can hardly 
arise under them. The nghts of innocent third persons under revocable credits 
are governed by § 5-106(4) rather than by this section. 

Cross References: 

Point 1: §§ 2-707, 2-710, 5-114 and 5-116. 
Point 2: §§ 2-610, 2·611, 2-703 through 2-706, and 5-112. 
Point 3: § 5-106. 

Definitional Cross References: 
"~4.ction". § 1-201, 
"Beneficiary". § 5-103. 
"Credit". § 5-103. 
1'Doeument". § 5-103. 
"Draft". § 3-104. 
0 lssuer". § 5-103. 
"Person11

• _§ 1-201. 
"Rights". § 1-201 . 

. § 5-IHl. Transfer and Assignment. (1) The right to draw under a 
credit can be transferred or assigned only when the credit is expressly 
designated as transferable or assignable. 

· {2) Even though the credit specifically states that it is nontrans­
ferable or nonassignable the beneficiary may before performance of the 
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conditions of the credit assign his right to proceeds. Such an assi 
is an assignment of a contract right under Article 9 on Secured 
actions and is governed by that Article except that 

(a) the assignment is ineffective until the letter of credit 
of credit is delivered to the assignee which delivery constitutes peij'e<:tj 
of the security interest under Article 9; and 

(b) the issuer may l1onor drafts or demanrls for payment 
under the credit until it receives a notification of the assignment 
by the beneiiciary which reasonably identities the credit involved 
assignment and contains a request to pay the assignee; and 

(c) after what reasonably appears to be such a notification has 
received the issuer may without dishonor refuse to accept or pay even 
a person otherwise entitled to honor until the letter of credit or advice 
credit is exhibited to the issuer. 

(3) Except where the beneficiary has effectively assigned his 
to draw or his right to proceeds, nothing in this section limits bis .n~m.••·*' 
to transfer or negotiate drafts or demands drawn under the credit. 

I 
COl\f}lENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. The zituation involved is typified by that of an exporter who has 
made a contra.ct for sale with a foreign buyer and is beneficiary of a letter of 
credit initiated by the buyer, especially where the subject matter involves goods 
still to be manufactured. TJ,e exporter is frequently in need of the ,vherewithal 
not only to finance payment to his supplier but to assure the latter against can­
cellation of the order dllr..ng the process of manufacture. For this pur;ose assign .. 
ment of the e.."Cporter's rights under the letter of credit is frequently desirable.. 
Since. however, there is general confusion of thought as to the meaning ot 
"ass:ign1uent Qr transfer of a credit," the law remains uncertain. If "assignment 
of the credit" includes de!egu.tion of performance of the eonditions under the 
credit then the initiating eustomer, who in many cases has put his faith in per,.. 
forn1ance or supervision of perio:rma:nce by a beneficiary of established reputation. 
may be deprived of real and intended security, See Comment to § 2~210 on the 
comparable situation as to the sales contract. On the other hand, all unegotiatiOll 
credits" ins::olve a transfer of the rights of the benefici;irJ by way of negotiation 
of the draft and such transfer involves no important loss of the initiating pa.rt:fa 
intended safety~ lf.eanwhile, the exceedingly useful institution of ,:back to back" 
credits. in which an ~-\.merica.n bank issues a credit with the exporter as the :­
initiating customer and the exporter's supplier as the beneficiary is dangeroUI 
for the banker unless he can secure in advance an effective assignment from tha 
exporter of the latter's rights under the initial credit issued on behalf of hi& 
foreign buyer. Against this backgrormd, the section is drawn. 

2. Subsection (1) requires the beneficiary's signature on drafts drawn under 
the credit unless it is expressly designated as assignable or transferable. If it ii : 
so designated, the no~J rules of assignment apply and both the right to draw __ _ 
and the performance of t.1:te beneficiary f'an be transferred, subject to the bene-: __ -
ficiary's continuing liability, ii any 1 for the nature of the performance. -

8. Subsection (2) makes clear that to safeguard among other things the letter 
of credit "hack to back» practice, the assign.ability of proceeds in advance of per­
formance cannot be prohibited in advance of performance. In this respect the­
letter of credit is treated like any other contraet calling for money to be eameL· 
See § 9-318 generally and § 2-210 as to sales contracts. But the special nature. 
of the letter of c:redit as evidence oi the right to proceeds is reeognized by '!h& 
additional requirement of delivery of the letter to the assignee as a conditiOD. 
precedent to the perfection af the .assignment. Similiarly, the fact that Ie1;:r~, 
of credit normally require presentation of drafts or demands for payntent WD,.Uw,1,1 
are dra"'.vn under it and that as a result notice of assignment of proceeds. can 
e;:i;;ist simultaneously with a. draft payable Dy order or indorsement to either 
the beneficiary or another- third person leads to the necessity for ~rmitting an 
issuer to protect itself 4;i,,.'r.l.inst double payment by requiring exhibition of thli 
letter or ad-.:ice of credit. 
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4. Subsection (3) makes clear that the section has no application to the normal 
c~.se of' negotiation of a draft or the transfer of a demand for payment u:nle.sl<I 
erl:'ectlve assignment under the section has taken place. 

•:::ross Referenees: 

Point 1: § 2-210. 
Point 3: §§ 2-210 and 9-318 and Article 9. 

Definitional Cross References: 

''1-\.ccept,i. § 3-410. 
''Beneficiary". § 5-103. 
"Contract right". § 9-106. 
"Credit". § 5-103. 
"Draft". § 3-104. 
"Honor". § 1-201. 
·•Issuer1

;. § 5-103. 
aeReceive notification". § 1-201. 

§ :i-117. Insolvency of Bank Holding Funds for Documentary Credit. 
( 1) Where an issuer or an advising or confirming hank or a bank which 
has for a customer procured issuance of a credit by another bank becomes 
insolved before final payment under the credit and the credit is one to 
which this Article is made applicable by paragraphs (a) or (b) of § 5-102 
(1) o::i scope, the receipt or allocation of funds or collateral to secure or 
meet obligations under the credit shall have the following results: 

( a) to the extent of any funds or collateral turned over after or 
before the insolvency as indemnity against or specifically for the purpose 
of payment of drafts or demands for payment drawn under the designated 
credit. the drafts or demands are entitled to payment in preference over 
depositors or other general creditors of the issuer or bank; and 

(b) on expiration of the credit or surrender of the beneficiary's rights 
under it unused any person who has given such funds or collateral is 
simiiarly entitled to return thereof; and 

( c) a change to a general or current account with a bank if spe­
cifically consented to for the purpose of indemnity against or payment of 
drafts or demands for payment drawn under the designated credit falls 
under the same rules as if the funds had been drawn out in cash and then 
turned over with specific instructions. 

(2) After honor or reimbursement under this section the customer 
or other person for whose account the insolvent bank has acted is entitled 
to receive the documents involved. 

COI\-I:l\{E.N"T: Prior Uniform Statutory Provision: None. 

Purposes: A bank which issues a letter of credit acts as a principal, not as agent 
for its customer, and engages its own credit. But the resulting liability is not like 
that to its depositors. and the security and indemnit~l furnished by the customer 
ng.'.linst it and the documents which it receives on honor of complying drafts are 
not like its own investments. 

The typical !etter of credit transaction facilitates the movement of goods. The 
bank's credit is engaged, but it expects to be put in funds by its customer before 
it makes disbunements, or to be reimbursed immediately afterwards. And every­
body understands that the documents received upon honor of complying drafts 
ru:e to be turned over to the customer at once when he makes reimbursement or 
signs trust receipts. Only the bank1s commission, ii the transaction is completed, 
,vill enter the bank's general assets and join the other backing of its deposit 
liabilities. 

It is therefore proper~ ,vhen insolvency occurs before the letter of credit trans~ 
action is completed, to regard both the outstunding liabilities, the security held 
and funds provided to indemnify against those Uabilities1 nnd the related drafts 
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and documents, as separate from deposit liabiliti~s and from genera] 
and to deal ',vith them as separate. To do so carries out the original 
\Vhich is to facilitate the underlying mercantile transaction, and does no 
to the bank's depositors and other general creditors. ·:·. 

This section states appropriate rules to carry out these principles. The ~> 
limited to transactions under § 5-102(1) (a) and (b} to prevent abuse in aUua., 
tions where ~he commercial 1;1urpose of facilitating the movement of goods, &ea:,i.i 
ties or the llke may be lacking. · 

Cross Reference: 

Compare § 4-214, and the Comment thereto. 

Definitional Cross References: 

"Advising Bank". § 5-103. 
"Bank". § 1-201. 
"Beneficiary". § 5-103. 
'

4 Confirming Bankn. § 5~103. 
"Credit". § 5-103. 
1'Custome:r". § 5-103. 
"Document". § 5-103. 
"Draft". § 3-104. 
aHonor1'. § 1-201. 
"Insolvent". § 1-201. 
"Issuer". § 5-103. 
"Person". § 1-201. 



ARTICLE 6 

BULK TRANSFERS 

l 6-101. Short Title. This Article shall be known and may be cited 
as Cniform Commercial Code-Bulk Transfers. 

CO~I!tlENT: Prior Lniform Statutory Provision: None. 

Purposes: 1. This Article attempts to simplify and make uniform the bulk sales 
!uw.'l oi the states th-at adopt this .A.ct. 

2. ;,Iany states have bulk .sales laws, of varying type and coverage. Their central 
purpose is to deal with two common forms of commercial fraud, namely: 

{a) The merchant, owing debts, who sells out his stock in trade to a :friend for 
i.ess thun it is ,vorth, pays bis i:..-reditors less than he owes them, and hopes to 
come back into the business through the back- door some time in the future. 

{':)) The merchant, owing debts, who sells out his stock in trade to any one for 
any price, pockets the proceeds, and disappears leavir.g his creditors unpaid. 

:3. The first is one form of fraudulent conveyance. The substantive law concerning 
it has been codified by the Commissioners in the Unii•.>rm Fradulent Conveyance 
).ct. No change in that Act is proposed. The contribution o:f the bulk sales laws 
to the problem is in the requirement that creditors receive advance notice o:f bulk 
s;1les. Having such notice, they can investigate the price and other circumstance:, 
of the sale before it occurs, and determine then instead of later whether they 
should tty to stop it. This is a valuable policing measure, and is continued. To 
be e:tfeet:ive, it requires a longer notice than five days. This Article therefore 
folio,vs in this respect those la,vs which require a longer notice (§§ 6-105, 6-108). 

4. 'rhe second form of fraud suggested above represents the major bulk sales 
tisk, and its prevention is the central purpose of the existing bulk sales laws 
and o:f this ~4.rtiele. Advance notice to the seller's creditors of the impending 
sale is an important protection against itj since with notice the creditors can 
take steps to impound the :proceeds if they think it neeessar;. In many states, 
typified for instance by New York, such notice is substantially the only protection 
which bulk sales statutes give. Other states, typified for instance by Pennsyl­
vania, give additional proteetiont by imposing on the buyer on obligation to ensure 
that the money that he pays to his indebted seller is in fact applied to pay the 
seller's debts. This Article requires notice to creditors (§ 6-105) and if braclreted 
§ 6-106 is enacted it imposes the other obligation also. 

5. These are the affirmative reasons for a Ia.w such as this Article. The objec­
tions are chiefly delay and red tape on legitimate trmisactions, and the possibility 
of a trap for the unwary buyer. It is hard to avoid tbe latter danger. But to 
minimize both it and the former the transactions subject to the Article are 
identified aa clearly as possible and are llinited to those which carry the dangers 
to be guarded against (§ 6-102 and 6-103), and the sanctions are such as to 
permit honest and solvent buyen; and sellers: to put through transactions prompt­
ly without undue risk. §§ 6-104 through 6-108. 

CNss: References: 

Point 3: 
Point 4.: 
Point 5: 

§16-105 and 6-108. 
§ 6-105 and 6-106. . 
§ 6-102, 6-108, 6-104 through 6-108. 

VIRGINIA ANNOTATIONS 

Peior Statutes: Code 1960, §§ 55-83, 65-84, 55-85, 55-86. 

Comment: For a discussion of this Article in relation to Virginia law see: Clark, 
Bulk Sales and Article 6, 20 Wash. & Lee L. Rev. (Fall 1963). 

Virginia has the New York type statute, which :requires the giving of notice 
to ereditors, but which does not require the buyer to see _to the application of 
:he proceeds. 
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§ 6-102. "Bulk Transfer''; Transfers of Equipment; Enterp 
ject to This Article; Bulk Transfers Subject to This Article. (1) A> 
transfer" is any. transfer in bulk and not in the ordip.ary course ·bfI 
transferor's busmess of a rnaJor part of the materials, suppli~'A ,. ··· 
chandise or other inventory (§ 9-109) of an enterprise subject to. 
Article. 

(2) A transfer of a substantial part of the equipment (§ 9-109'' 
such an enterprise is a bulk transfer if it is made in connection with a 
transfer of inventory, but not otherwise. 

(3) The enterprises subject to this Article are all those 
cipal business is the sale of merchandise from stock, including 
manufacture what they sell 

( 4) Except as limited by the following section all bulk transfers 
goods located within thls state are subject to this Article. 

COMMENT: Prior Uniform Statutory Provision: None. 
Purpos~s: 1. ]i'luch of the litigation under the existing laws has dealt with tlMt ,- .. : ·; ·, 
kinds. of businesses and the kinds of tra.nsfers covered. This section defines the•<··.:_· 
matters. 
2. The businesses covered are defined in subsection (3). Notice that they do _-· 
include fanning nor contracting nor professional services, nor such things a, 
cleaning shops, barber shops, pool halls~ hotels, restaurants1 and the like whoa 
principal business is the sale not of me:rchandise but of se1-vices. While IOma . 
bulk sales risk exists in the excluded businesses, they have in common the !act · 
that unsecured credit is not commonly extended on the faith. of a stock of mer,. 
ehandise. 
3. The transfers included axe of "materials, supplies, merehandise or other ht,, 
ventoryi, that is, of goods. Transfers of inYestment securities are not covered 
by the Article, nor are transfers of money1 accounts reeeiva.ble:1 chattel paper, 
contract rights, negotiable instrumentsf nor things .in aetion gene:ra.lly. Such 
transfers are dealt with in other .A.rticles, and are not believed to carry any major 
bulk sales risk~ 

4.. The kinds of transfers eovered al:'e identified in paragraph (1)~ They are 
believed to be those that C.."trry the major bnlk sales: risks. They are further 
limited by the section following. 

Ctoss ReferencE!B: 

Point 3: Articles 3, 4, 8 and 9 
Point 4: § 6-103. 

VIRGINIA ANNOTATIO:.S 

Prior Statutes: Code 1950, § 55-83. :,;, 

Comment: The UCC covers "any transfer in bulk,U while the Virginia statuta \J\;~ 
covers ':the sale, tr<1nsfer or as~ignment in bnlk." While 1rerba.Ur. th~ V~ :·.:,j 
statute 1s broader; the coverage 1S probably the same. The transaetion m Canada ··-" ,:;; 
v. Beasley & Bros., Inc., 132 Va. 166, 111 S.E. 2.51 (1922), found not to be a sale ~::;;: 
under the Virginia statute would likewise not be a bulk transfer under the UCC. '{,-f~ 
The UCC covers transfer of "a major part/' while the Virginia statute is some- ·,f':; 
what broader covering the transfer of «any part or the whole/' '\;:;:: 

. . {')'! 
The UCC covers a transfer of "a substantial part of the equipment •.. xnade .;!~~ 
in connection with a bulk transfer of inventory/' while the Virginia statute eove.ra .-:z-fl 
a transfer of "the :fixtures pertaining to the conduct of a business of selling l'frl~ 
merchandise.'' The term "equipment/* as defined in UCC 9-109, is som~h!l ·\ff1 
broader than the term ..:fbctures" in the Virginia statute. However, the Vug:i.ml- -;·/:;_: 
sta:;tJ.te does eover a transfer of "fi..""'Ctures-1' alor.e1 while the UCC covers a transfer-.:,\\~ 
of equipment only if it is made in connection with a transfer of inventory. ~ /.\'.'); 
UCC Comment, Point 2. states that the L"':"CC does not cover :restaurants. N~ '.:.:~1.;·~.;.~.~ .. ~ 
is in accord with orConnor "· Smith, 188 \·~.1. ~14, 49 S.E. 2d 310 (1948), .1.: o,...... _ "? 
35 Va. L. Rev. 123 (1949), which held ::hat ,he Virzinia Bulk Sales Act does not, ;1 
cover the sale oi the fL'rj;ures and equipment q.f a -restaurant, since they do not.~/·· 
pertain to the business of selling merchand.tse. 
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The UCC covers transfers of "materials, supplies, merehandise or other inventory 
of an enterprise;'' while the Virginia statute only covers transfers of "a stock of 
n1erchandise or the :fixtures pertaining to the conduct of a business of selling 
merchandise." Since inventory, as defined in UCC 9-109, includes materials used 
or consumed in a. business, the coverage of the UCC is somewhat broader than 
the Virginia statute. 

The UCC covers transfers out of the ordinary course of the transferor's business, 
while the Virginia statute :req_uires that the transfer be both out of the regular 
course of the transferor1s buamess and also out of the ordinary course of trade 
of such businesses generally. 

~ 6-103. Transfers Excepted From This Article. The following trans­
fers are not subject to this Article: 

(1) Those made to give security for the performance of an obligation; 

(2) General assignments for the benefit of all the creditors of the 
transferor, and subsequent transfers by the assignee thereunder; 

(3) Transfers in settlement or realization of a lien or other security 
interest; 

( 4) Sales by executors, administrators, receivers, trustees in bank­
ruptcy, or any public officer under judicial process; 

(5} Sales made in the course of judicial or administrative proceedings 
for the dissolution or reorganization of a corporation and of which notice 
is sent to the creditors of the corporation pursuant to order of the court or 
administrative agency; 

( 6) Transfers to a person maintaining a known place of business in 
this State who becomes bound to pay the debts of the transferor in full 
and gives public notice of that fact, and who is solvent after becoming so 
bound; 

(7) A transfer to a new business enterprise organized to take over 
and continue the business, if public notice of the transaction is given and 
tJ.e new enterprise assumes the debts of the transferor and he receives 
nothing from the transaction except an interest in the new enterprise 
i uni or to the claims of creditors; 

(8) Transfers of property which is exempt from execution. 

Public notice under subsection (6) or subsection (7) may be given 
by publishing once a week for two consecutive weeks in a newspaper of 
ge1:eral circulation where the transferor had its principal place of business 
in this state an advertisement including the names and addresses of the 
transferor and transferee and the effective date of the transfer. 

CO~IJ1ENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. The section defines the transfers which although with-in the general 
definition of the previous section ought not to be subjected to the requirements 
of this ilrticle. 
2. Sorne of the existing Bulk Sales laws cover "bulk mortgages" as well as out­
right sales. In this Code security interests of all kinds in personal property s.re 
regulated by Article 9, Secured Transactions. Subsection (1) of this section 
therefore excludes all transfers for security from the operation oi this Article. 
See also § 9-111. 
3. The exclusions described in subsections (2), (3), (4), (5) and (8) are believed 
to explain themselves. 
4. Subsection (6) will exclude a great many transactions from the requirements 
of th:s .'\ .. rticle. It is believed the axclusion is justified, and that it removes many 
of the objections to a law of this character. The transactions excluded are out­
right sales, since that is the only kind of a transaction jn which the transferee 

397 



is likely to bind himself to pay the transferor's debts. The purpose"i~t' 
Article on outright sales is to give the seller's creditors a reasonable cha 
collect their debts. (See §§ 6-104 through 6-108). If the buyer is Willi 
assume personal liabiEty for those debts, and is himself solvent after­
assumption, there is r..o reason to subject the tr~nsaction to the delay and 
tape which this Article imposes. 

5. Subsection (7) de2.is with certain changes in the ownership of a 
as by incorporation, ch2.nge of membership of a firm, or transfer from a 
_proprietor to a :firm. The exclusion is believed to be justified within the li 
stated in the subsection. Notice that in all the transactions to which the 
section applies (a) both the original debtor and the new enterprise are pe 
bound to pay the debts, (b) the property subject to the debts before the 
jg still subject to them, and (c) the original debtor has taken nothing out of 
transaction except an interest (shares in a corporation, an interest in a fi 
or a subordinated obligation) which is junior to the debts. 

Cross References: 
Point 1: § 6-102. 
Point 2: § 9-111 and Article 9 generally. 
Point 4: §§ 6-104 through 6-108. 

Definitional Cross References: 
"Creditors". §§ 1-201 and 6-109. 
"Person". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 55-83. 

Comnlent: Subsection 6-103{1) is in accord with United States v. Lankford. 
3 F.2d 52, 53-54 (E.D. Va. 1924), which held that the Virginia Bulk Sales A<t 
does not cover a transaction that involY~s the giving of a deed of trust or chnttel 
mortgage to secure a pre-existing indebtedness. 

While not exactly in point, subsection 6-103 {6) is in accord with Barker v. St.ant,, 
3 F.2d 918, 920 {4th Cir. 1925), which held that a creditor who has dealt with 
the transferee as his debtor is barred from attacking the transfer for non(!()m• 
pliar:ce with statutory requirements. 

Subsection 6-103(8) is in accord with Canada v. Beasley & Bros., Inc., 132 VL 
166, 172-73, 111 S.E. 251 (1922), holding that the Virginia Bulk Sales Act does 
not cover transfers of property that is exempt from execution. 

§ 6-104_ Schedule of Property, List of Creditors. (1) Except as pro­
vided with respect to auction sales (§ 6-108), a bulk transfer subject to 
this Article is ineffective against any creditor of the transferor unless: 

(a) The transferee requires the transferor to furnish a list of his 
existing creditors prepared as stated in this section; and 

(b) The parties prepare a schedule of the property transferred suffici­
ent to identify it; and 

( c) The transferee preserves the list and schedule for six months 
next following the transfer and permits inspection of either or both and 
copying therefrom at all reasonable hours by any creditor of the tran!-' 
feror, or files the list and schedule in (a public office to be here identified). 

(2) The list of creditors must be signed and sworn to or affirmed by" 
the transferor or his agent. It must contain the names and business ad­
dresses of all creditors of the transferor, with the amounts when known, ' 
and also the names of all persons who are !mown to the transferor to assert , 
claims against him even though such claims are disputed. If the tr~s- •· 
feror is the obligor of an outstanding issue of bonds, debentures or the like ' 
as to which there is an indenture trustee. the list of creditors need include 
only the name and address of the indenture trustee and the aggregate out-: 
standing principal amount of the issue_ 



(3) Responsibility for the completeness and accuracy o:f the list o:f 
creditors rests on the transferor, and the transfer is not rendered ineffec­
tive by errors or omissions therein unless the transferee is shown to have 
had knowledge. 

CO)fMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. 'fhe section deseribe1:1 the information that must be compiled and 
kept available to creditors on all bulk transfers subject to this .. 4.rticle exeept 
those made by sale at auctio~ Additional requirements for particular kinds of 
tninsiers are stated in t.he succeeding sections (§§ 6-105 through 6-107). The 
section on auction sales { § 6-108) imposes similar requirements, but on different 
people and with a different sanction. 

2. Except for the accuracy of the list of creditors, the sanction for noncompliance 
with tbe present section is that the transfer is ineffective against credito:rs of the 
tr~-:ns!eror. The creditors referred to are those holding claims based on trans~ 
actions or events ot.>curring before the transfer (§ 6-109). Any such creditor 
or .::re.ditors may therefore disregard the transfer and levy on the goods as still 
belonging to the transferor, or a receiver :representing them can take them by 
,;,,·hatever _procedure the local law provides. But it :follows also that i:f the debts 
of the transferor are paid as they mature disregard oi the requirements of the 
section creates no liability. And a defect can always be cured by paying off 
the unpaid creditors, 

3, 1'he sanction for the accuracy of the list of creditors is the criminal law 
of the state relative to false swearing, made applicable by subsection (2). 

Cross References: 
Point 1: §§ 6-105 through 6-108. 
Point 2: § 6-10~. 

Definitional Cross References: 
"Buik transfer". § 6-102. 
"Creditor". §§ 1-201 and 6-109. 
"Party". § 1-201. 
"Person11

• § 1-201. 
"Signed" §§ 1-201. 

VIRGINIA A:NNOTATIONS 

Prior Statutes: Code 1950, §§ 55-83, 55-84. 

Commi'!nt: Transfers made without compliance with the UCC are J•ineffeetive11 

as against creditors. The Virginia statute says that such transfers shall be 
"void." The consequence of noncompliance unde.r both the UCC and the Virginia 
statute is that a creditor may disregard the transfer and levy on the goods as 
though they still belonged to the transferor. Neither the UCC nor the Virginia 
statute :requires that the transfer be fraudulent. Thomas .. 4.ndrews & Co., v. 
Robinson> 155 Va. 362, 365-661 154 S.E. 514 (1930), held that a noncomplying bulk 
a bulk transfer marte by parties who were ignorant of the statutory require­
ments and who had no intent to defraud. Isaac Eberly Co. -v. Gibson, 107 Va. 
a1s, 58 S.E. 591 (1907), is to the same effect. Thomas Andrews & Co., v. 
Robinson, 155 Va. 362, 365-66, 154 S.E. 514 (1930), held that a noncomplying bulk 
transfer could be .attacked both in law and in equity. 

§ 6-105. Notice to Creditors. In addition to the requirements o:f the 
preceding section, any bulk transfer subject to this Article except one 
made by auction sale (§ 6-108) is ineffective against any creditor o:f the 
transferor unless at least ten days before he takes possession of the goods 
or pays for them, whichever happens first, the transferee gives notice of 
the transfer in the manner and to the persons hereafter provided (§ 6-107)-

COltM:&'rT: Prior Uniform Statutory Provision: None, 

Purposes: 1, This section is the heart of the Article. It requires notice to creditors 
<Jf all bulk transfers subject to the Article, except those made by auction sale. 
Tne contents of the notice, the persons to whom it must be given, and the manner 
of giving it are stated ln § 6~107. The section on auction sales (6-108) also calls 
:for notice, but by a different person and with a different sanction, 
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2. The notiee in all eases muat be given ten days in advanee, 
to § 6-101. 

3, ·The sanction for noncompliance with the section 1s that the transfer ts 
tive against creditors. Comment Z to § 6-104 applies.. 

Cross References: 
Point 1: §§ 6-107 and 6-108. 
Point 2: Points S and 4 to § 6-101. 
Point 3; Comment 2 to § 6~104. 

Definitional Cross References: 
"Bulk transfc!"". § 6-102. 
ucreclitor1

'. §§ 1~201 and 6-109. 

VIRGINIA ANNOTATIOXS 

Prior Statutes: Code 1950, § 55-83. 

Comment: The UCC is in substantial agreement with the Virginia statute, bot.a. 
p:roviding for the .gi...,ing of notice to creditors ten days before the buyer taku 
possession o:f the goods. 

§ 6·106. Omitted 

(V ALC Note: The Official Text offers § G-106 as an o1)tional section as follows: 

[§ 6·106. Application of the Proceeds. In addition to the requirements of the two 
preceding sections: · 

(1) 'Upon every bulk transfer subject to this ~.\rl:ic:le for which new eonsideratfon · 
becomes payable -except those made by sale at aucti-0n it is the duty of the t.ra:ne­
.feree to assure that such consideration -is applied so far as necessary to pa.y tho• 
debts of the transferor which are either shown on the list furni.shed by the tr,a.na. · 
feror (§ 6-104) or filed in writing ln the place stated in the notice (§ 6-107) within 
thirty days after the mailing of such notice. This duty of the transferee :runs to 
all the holders of such debts, and may be enforced by any of them for the belle& 
of all. 

(2) If any of said debts are in dispute the necessary sum may be withheld from 
distribution until the dispute is settled or adjudicated. .--1:t!J: 
(3) If the consideration _payable is not enough to pay aU of the said debts in full 
distribution shall be made pro rata.] 

Note: This section is bracketed to indicate division of opinion as to whether or :not 
it is a ·wise provision. and to suggest that this is a point on which State enactments 
may differ without .serious damage to the principle of uniformity. 
In any State where this section is omitted! the following parts of sections, al&cJ 
bracketed in the text~ should also be omitted, namely: 

: ::~~:;~;1:;: -i 
§ 6-109(2). '';{lJ 

;;:;;;~E~i~~;;~~.·.··,····.·.•-•.,.-.•. f .. :_: .. l~:·:.'. 

duty unde:r this .section by giving notice by registered or certified maJl to all the ~~;,,,~~ 
persons to whom the duty runs that the conside~tion has been paid into ~ . >>\'Gi 
cou_~ an<l that they should file their claims there. On motion of any intetts\11:U "'ii 
party, tbe cou!"t may order the distribution of the consideration to the perso111 
entitled to it.] 

Note: Optional subsection (4) is recommended for those states which do not have __ ) 
a general statute providing for payment of money into court.) ", ;'.' 

COM.MENT: Prior C'niform Statutory Provision, Nono. 

Purposes: 1. This section applies -only to trans:fe!"s ''for which new consideration 
becomes payable". It applies only if something, which of course. need not be mo~~ 
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becomes payable in consideration of the trans:ter. The purpose of the sectiop is 
to Q'ive the transferor's creditors direct protection against improper disEipation 
by the transferor of the consideration which he receives for the transfer. See 
Comment 4 to § 6-101. 

2. Subsections (6) and (7) of § 6-103 remove many outright transfers from the 
operation of this Article and therefore of course of this section. In addition it 
is clear from the section itself that in any case in which the seller's debts are to 
be p'aid as they mature the buyer can disregard the section without danger o:f 
ndded liability except that his seller will disappoint him. And in case o:f trouble 
the buyer is entitled under § 6~109(2) to credit for sums honestly paid to par­
ticular creditors . 

.!.t The methods by which the buyer may perform the duty stated in the section 
a::-e various, He may, for instance, by agreement with the seller hold the conM 
sideration in his own hands until the debts a:re ascertained_, or deposit it in an 
account subject to checks bearing his counter~signature, or deposit it in escrow 
with an independent agency, If the affairs of the seller are so involved that 
nothing else is practical the buyer will no doubt pay the eonsiderntion into the 
registry o:f an appropriate court and interplead the seller~s creditors. If optional 
subsection ( 4) is enacted, specific provision is made for such a procedure. But 
notice that the transferee's obligation runs, not to all possible creditors of the 
transferor who may appear at a.ny time in the future, but only to existing creditors 
whom the transferee has a chance to identify in one of the ways provided in 
subsection {1). 

Cross References; 
Point 1: §~ 6-108, Comment ,1 to § 6-101. 
Point 2: §§ 6-10316) and (7), 6-109(2). 
Point 3: § 6-109. · 

Definitional Cross References: 
"Bulk transfer". § 6-10.2. 
"Creditor". § 6-109. 
"Writing". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: This is an optional seetion. to be adopted only if Vrrginia wants to 
adopt an application of the proceeds type statute. 

COUNCIL COMME..'IT 

The inclusion of this section would, we believe, introduee an unnecessary and 
undesirable complication into our law. 

§ 6-107. The Notice. (1) The notice to creditors (§ 6-105) shall state: 

(a) that a bulk transfer is about to be made; and 

(b) the names and business addresses of the transferor and transferee, 
and all other business names and addresses used by the transferor within 
three years last past so far as known to the transferee; and 

( c) whether or not all the debts of the transferor are to be paid in 
ful] as they fall due as a result of the transaction, and if so, the address to 
which creditors should send their bills. 

(2) If the debts of the transferor are not to be paid in full as they fall 
due or if the transferee is in doubt on that point then the notice shall state 
further: 

(a) the location and general description of the properly to be trans­
ferred and the estimated total of the transferor's debts; 

- (b) the address where the schedule of properly and list of creditors 
(§ o-10<',) may be inspeeted; 
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(c) whether the transfer is to pay existing debts and if so the amount 
of such debts and to whom .owing; 

( d) whether ;;he transfer is for new consideration and if so the amount 
of such consideration and the time and place of payment; 

( 3) The notice in any case shall be· delivered personally or sent by 
registered or certified mail to all the persons shown on the list of creditors 
furnished by the transferor (§ 6-104) and to all other persons who are 
known to the transferee to hold or assert claims against the transferor, 

(YALC :Sote: The Official Text offers an optional paragraph (2)(e) as follows: 

(e) if f0r new consideration the time and place where creditors of the transferor 
are to :t\le their elaim$.) 

COI\IMENT: Prior Uniform Statutory Provision: None. 

Purposes: l~ This section specifies the contents of the notice to he given on all 
the. transfers covered by § 6-105 (that is, n.11 transfers subject to the Articie 
except those made by auction sale) and the manner in which it is to be given. 
2. Under the section, if the debts of the transferor are to be paid in :full as they 
fall due, a short form of notice is provided. This facilitates hon.est and solvent 
transactions. 

i1, If the -transfer is by auction sale § 6-108 appUes. 
4. Subsection (2) (e) is a corollary of § 6-106 and should be omitted if that 
section is. See note to § 6-106, 

Cross References: 
Point 1: § 6-105. 
Point 3: § 6·108. 
Point 4: Note to § 6-106. 

Definitional Cross References: 
"Bulk transfer''. § ,ti-102. 
"Creditor". §§ 1-201 and 6-109. 
"'Person", § 1 ... 201. 

VIRGI~,A ANNOTATIONS 

Prior Statute,J: Code 1950, § 55-83. 

Comment: The UCC provides for a short-form notice where the debts of the 
transferor are to be paid in full, otherwise for a long~iorm notice~ The Virginia 
statute requires the same type of notice in either case. 

COUNCIL COMMENT 

The optional language is omitted to conform to the action taken on§ 6-106. 

§ 6-108. Auction Sales; "Auctioneer". (1) A bulk transfer is subject 
to this Article even though it is by sale at auction, but only in the manner 
and with the results stated in this section. 

(2) The transferor shall furnish a list of his creditors and assist in 
the preparation of a schedule of the property to be sold, both prepared as 
before stated ( § &-104). 

(3) The person or persons other than the transferor who direct, con­
trol or are responsible for the auction are collectively called the "auc­
tioneer". The auctioneer shall: 

( a) receive and retain the list of creditors and prepare and retain 
the schedule of property for the period stated in this Article (§ 6-104); 

I b) giv,,, notice of the auction personally or by registered or certiiied 
mail at least ten days before it occurs to all persons shown on the list of 
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creditors and to all other persons who are known to him to hold or assert 
claims against the transferor; 

( 4) Failure of the auctioneer to perform any of these duties does 
not affect the validity of the sale or the title of the purchasers, but if the 
auctioneer knows that the auction constitutes a bulk transfer such failure 
renders the auctioneer liable to the creditors of the transferor as a class 
for the sums owing to them from the transferor up to but not exceeding 
foe net proceeds of the auction. If the auctioneer consists of several per­
sons their liability is joint and several. 

(VALC Note: The Official Text offers an optional paragraph (3) (c) as follows: 
(c) assure that the net proceeds of the auction are applied as provided in this 
Article (§ 6-106).) 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. The section is intended to make appropriate application o:f the 
requiren1ent;s of this Article to auction sales. It is clear that the provisions of 
the four -previous sections in their lite:rt:tl form cannot be applied directly to an 
auction, since neither the price nor the identity of the purchaser or purchasers 
can be kt10\Vn until the sale occurs. But it is equally c~ear that if auctions were 
excluded entirely from the trans:fers covered by this ~4.rtiele the way "\\'OUld be 
open to a debtor to carry out a bulli: transfer of his property without notice to 
his creditors and without any duty upon anyone to see to the application of 
the proceeds. The section attempts to n1eet this situation by imposing the obliga­
tions stated jn the section upon the persons there described. 

2. Since the obligation to give advance notice, etc., cannot rest upon bidders 
at an auction it is clear that the sale n1ust be effective so :far as they are coneerned 
whether or not the section is complied with. Subsection (4) therefore states a 
sanction which does not affect the purchasers. Notice that the sanction applies 
only Hif the auctioneer 1.-nows that the auction eonstitutes a bulk transfer." No 
doubt in sotne cases, as for instance when goods are simply received on consign­
ment for sale, he may not kno,v. 

3. Subsection (3) (c) is a corollary of § 6~106 and should be omitted if that 
section is. See note to that section. 

Cross References: 

Point 1: §§ 6·104 through 6--107. 
Point 2: §§ 6-104 through 6-107. 
Point 3: § 6-106 and Note thereto. 

Definitional Cross References: 

uBulk transfer". § 6~102. 
"Creditor'. §§ 1-201 and 6-109. 
"Personn. § 1-201. 
''Purchaser". § 1-201. 

YIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: The Virginia statut-e does not ap_ply to auction sales. 

COUNCIL COMMENT 

The optional language is omitted to conform to aetion taken on § 6-106. 

§ 6-109. What Creditors Protected. The creditors of the transferor 
mentioned in this Article are those holding claims based on transactions or 
events occurring before.the hulk transfer, but creditors who become such 
after notice to creditors is given (§§ 6-105 and 6-107) are not entitled to 
notice. 
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(V ALC Note: The Ofl'ieial Text offers an optional paragraph (2) as :foUo...,,,. 
(2) Against the aggregate obligation irnposed by the provisions of this 
conee:ming the application of the proceeds (§ 6-106 and subsection (3)(c) 
§ 6-108} the transferee or auctioneer is entitled to credit for sums paid to 
ticular creditors of the transferor, not exceeding the sums believed in good 1a.l 
the time of the payment to be properly payable to such creditors.) . i 
CO!l}IEKl': Prior Uniform Statutory Provision: None. · 

Purposes: 1. Subsection (1} identifies the ereditor:s who may have righta··n~;; 
the various provisions of this Article. The claims referred to of course i.ncludt. 
unliquidated claims. 
2, Subsection (2) gives the transferee or auctioneer appropriate credit for~:\~ 
payments to particular creditors. If § 6-106 is omitted this subsection ilhoo.ld -i 
he also, See note to that section. 

Cross References: 
Point 1: §§ 6-104 through 6-108. 
Po.int 2: § 6~106 and Note thereto. 

Definitional Cross References: 
"Auctioneer''. § 6-108. 
"Bulk transfer". § 6-102. 
"Creditor". § 1-201. 
"Good faith". § 1-201. 

VIRGINIA ANNOTATIO.l!S 
Prior Stotutes: Code 1950, § 55-83. 
Comment: This section is .in accord with Canada v, Beasley & Bros ... Inc .• 132 VL 
166, 167-68, 173, 111 S.E. 251 (1922), in holding that only creditors having clalmo 
based on transactions before the transfer are covered by the legislation. The 
section also appears to be consistent with Trimble v~ Covington Grocery Co., lll 
Va. 826, -72 S.E. 724 (1911). Covington Grocery was a ereditor of Whitaker.·.,, 
Whitaker ma.de a bulk sale to Rose, On November 20, Rose made a bulk a.le. 
without complying ,vith the statute, to Trimble. Thereafter, Trimble made u_::; 
assignment for the benefit of creditors, Meanwhile, on November 11~ an attath- --·: 
ment was se1·ved on Rose by Covington Grocery~ who was trying to ~aeh the '.' 
purchase money owed !Jy Rose to Whitaker. It was held that on November 20, ·: 
when Rose made the hulK transfer to 'Trinible, the Covington Grocery Comptt.t1:1 _:.< 

was not a creditor of Rose, and so the Grocery Company had no standing to attack _:c 
the transfer from Rose to Trimble, :.~~" 

COCNCIL COMMENT 
The optional language is omitted to conform to action taken on § 6-106. 

§ 6-110. Subsequent Transfers. When the title of a transferee to prop-) 
erty is subject to a defect by reason of his non-compliance with the reqnire-'. 
men ts of this A...--ticle, then: .' 

{1) a purchaser of any of such property from such transferee who. 
pays no value or who takes with notice of such noncompliance talces 
ject to such defect, but 

(2) a purchaser for value in good faith and without such notice 
free of such defect. 

COMltENT: Prior t"niform St.4tutory Provision: None. 
Purposes: l. The section deals with subsequent transfers by the tra:nsfe:ree.. 

2. The second transfer may of course itself be a <-Jbulk transfer" subject· to 
Article. v\i'nethei' it is or JlQt will depend on its own ebaracter under §§ &,..~ 
and 6-103. 

Cross References: 
Point 2: §§ 6-102 and 6-103. 

Definitional Cross References: 
"Good faith". § 1-201. 
"Notice". § 1-201. 
"Purchaser". § 1<?01. 
"Value". § 1-201. 
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VIRGINIA ANNOTATIONS 

Prior Statutt-.s: Code 1950, § 55~83. 

Comment: See VIRGINIA ANNOTATIONS to UCC 6-109 for a discussion of 
T1·imble v. Covington Grocery Co., 112 Va. 826, 72 S.E. 724 (1911). 

§ 6-111. Limitation of Actions and LeYies. No action under this 
Article shall be brought nor levy made more than six months after the 
date on which the transferee took possession of the goods unless the 
transfer has been concealed. If the transfer has been concealed, actions 
may be brought or levies made within six months after its discovery. 

COMME1'..'"T: Prior Uniform Statutory Provision: None. 

Purpos~s: 1. This Article imposes unusual obligations on buyers of property. 
~t short statute of lintltations is therefore appropriate. 

8. The main sanction for noncompliance with the Article is that the transfer 
"is ineffectiYe against any creditor of the trans:fe.ror." §§ 6-1041 6-105. This 
means, e.g., that a judgment creditor of the transferor may levy execution on 
the property. See Comment 2 to § 6-104. 

In such a case, which may be expected to be frequent, no 11 action under this 
A.rticle" will be necessa:ry, The action wi11 have been brought and prosecuted 
to judgment on whatever the claim was. The only thing done "under this Article" 
will be the levy and resulting sale. 

The short statute of limitations is therefore ma.de applicable to levies as well as 
actions. ''Levy'.'1 which is not a defined term in the Code, should be reM broadly 
as including not only levies of exeeution proper but also attachment, garnishment, 
trustee process, receivership, or whatever proceeding, under the state's p.ract:ice1 
is used to apply a debtor's property to payment of his debts. 

Definitional Cross References: 
<tAetion". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 55~85, 55-86. 

Comment; The UCC provides a six months statute of limitations. The Virginia 
statutes on this subject are conflicting and con.fusing, § 55-85 provides a si.""t 
months limitation period while § 55-86 provides a twelve months period. 
The history of the Virginia statutes shows the reason for the conflict. § 5187 
of the Code of 1919 contained the present provision for the preservation of the 
list of creditors and inventory for six months and then provided that after si."t 
months no suit should be brought to .invalidate a bulk sale. In Barker v. Stant, 
3 F.2d 918, 920 (4th Cir. 1925), this section was construed as imposing a six 
months stat11te of limitations, However~ in 1930 the statute was amended by 
adding the paragraph which is now Code 1950, § 55-86. After this amendm.ent 
the statute, read as a whole, imposed a six: months statute of limitations where 
the list of creditors and inventory had been preserved, although no notiee had 
been given to creditorst and a twelve months statute of limitations where there 
!1ad been no compliance whatsoever with the statute. A slight change of word­
ing was made in the 1950 codification, with the result that both statutes of 
limitations now presumably cover all bulk sales. 

Note to Article 6: § 6-106 is bracketed to indicate division of opini011 
as to whether or not it is a wise provision, and to suggest that this is a point 
on which State enactments may differ without serious damage to the prin­
ciple of uniformity. 

In any State where § 6-106 is not enacted, the following parts of sec­
tions, also bracketed in the text, should also be omitted, namely: 

§ 6-107(2)(e). 
6-108{3){c). 
6-109(2). 

In any State where § 6-106 is enacted, these other provisions should 
be also. 
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ARTICLE 7 

WAREHOUSE RECEIPTS, BILLS OF LADING AND OTHER 
DOCUMENTS OF TITLE 

PART 1 

GENERAL 

§ 7-101. Short Title. This Article shall b~ known and may be cited:[, .. Ci 
as Uniform Commercial Code--Documents of Title. 

COMMENT: This Article is a consolidation and revision of the Uniform wa..re,.: :?{}"··.,. 
house Receipts ~.\.ct and the Uniform Bills of Lading Act, and embraces also the 
provisions of the Uniform Sales -1\.ct relating to negotiation of documents of title. 
The only substantial omissions of material covered in the previous uniform a.eta ;_;1z-:· 
are the criminal pro,-isions found in the Warehouse Receipts and Bills of Lad.Jng , .. \: 
acts. These criminal provisions are inappropriate to a Con1mercial Code, and for.···: 
the most part duplicate portions of the ordinary criminal law relating to irauda. .,. 
The Article does not attempt to define the tort liability of bailees, except to hold 
certain classes of bailees to a minimum standard of reasonable care. For i.Jn.. 
portant classes of bailees, liabilities in case of loss, damage or destruction_ u 
well as other legal questions associated with particular documents of title, an 
governed by federal statutes, international treaties, and in some cases regulatorJ 
state laws, ,vhich supersede the provisions of this Article in case of inconsistency. 
See § 7-103. 

VIRGINa ANNOTATIONS 

Prior Statutes: Code 1950, §§ 61-1 through 61-58; 56-119, 56-120, 56-121. 

Comment: This ~.\.rticle replaces the Uniform Warehouse Receipts Act, adopted 
in Virginia in 1908, and now set forth in the Code as §§ 61-1 through 61-58. The 
UCC does not cover the criminal aspects of this act, now contained in §§ 61-63 
through 61-58. 

The UCC also replaces the Uniform Sales Act and the Uniform Bills of Lading 
Act, neither of whicit was ever adopted in Vitginia. 

This Article does not replace other regulatory statutes as the Cold Storage 
Warehouses Act, Code 1950, §§ 61-57 through 61-77, the Refrigerated Locker 
Plants Act, Code 1950, §§ 61-78 through 61-94; the Acts regulating Tobacco 
Warehouses and the handling and sale of tobacco, Code 1950, §§ 61-95 through 
61-160; and the several Acts relating to Public Service Companies set forth in 
Title 56. 

§ 7-102. Definitions and Index of Definitions. (1) In thia Article, un­
less the context otherwise requires: 

(a} "Bailee" means the person who by a warehouse receipt, bill of lad­
ing or other document of title acknowledges possession of goods and con­
tracts to deliver them. 

(b) "Consignee" means the person named in a bill to whom or to whose,, 
order the bill promises delivery. · 

(c) "Consignor'' means the person named in a bill as the person from 
whom the goods have been received for shipm,mt. /; 

(d) "Delivery order'' means a written order to deliver goods direc~ 
to a warehouseman, carrier or other person who in the ordinary course of 
business issues warehouse receipts or bills of lading. · 

( e) "Document" means document of title as defined in the general 
definitions in Article 1 (§ 1-201). 
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(f) "Goods" means a.II things which are treated as movable for the 
purposes of a contract of storage or transportation. 

(g) "Issuer" means a bailee who issues a document except that in re­
lation to an unaccepted delivery order it means the person who orders the 
possessor of goods to deliver. Issuer includes any person for whom an 
agent or employee purports to act in issuing a document if the agent or 
employee has real or apparent authority to issue documents, notwithstand­
ing that the issuer received no goods or that the goods were misdescribed 
or that in any other respect the agent or employee violated his instructions. 

(h) "Warehouseman" is a person engaged in the business of storing 
goods for hire. 

(2) Other definitions applying to this Article or to specified Parts 
thereof, and the sections in which they appear are: 

''Duly negotiate". § 7-501. 
"Person entitled under the document". § 7-403(4). 

(3) Definitions in other Articles applying to this Article and the 
sections in which they appear are: 

"Contract for sale". § 2-106. 
"Overseas". § 2-323. 
''Receipt" of goorui. § 2-103. 

( 4) In addition Article 1 contains general definitions and principles 
of construction and interpretation applicable throughout this Article. 

COMMENT: Prior Uniform Statutory Provision: § 76, Uniform Sales Act; § 58, 
Uniform Warehouse Receipts Act; §§ 1 and 53, Uniform Bills of Lading Act. 

Changes: Applicable definitions from the uniform acts ha.ve boon consolidated 
and revised; definition of delivery order is new. 

Purposes of Changes and New Matter: 1. "Bailee" was not defined in the old 
uniform acts. It is used in this Article as a blanket term to designate carriers, 
warehousemen and others who normally issue documents of title on the basi$ of 
goods whieh they have received. The definition does not, howe\•er, require actual 
possession of the goods. If a bailee acknowledges possession when he does not 
have it he is bound by sections of this Article which declare the "bailee's'' obliga~ 
tions. (See definition of "Issuer'' in this section and §§ 7-203 and 7-301 on liability 
in cruse of non-receipt.) 

2. The definition of warehouse receipt contained in the general definitions sec­
tion of this Act (§ 1-201) eliminates the requirement of the Uniform Warehouse 
Receipts Act that the issuing warehouseman be ulaw:fuUy engaged" in business. 
The warehouseman's compliance with applicable state regulations such as the 
filing of a bond has no bearing on the substantive issues dealt with in this Article. 
Certainly the issuer's violations of law should not diminish his responsibility on 
documents he has put in commercial circulation. The Uniform Warehouse Receipts 
Act requirement that the warehouseman be engaged •1for profit" has also been 
eliminated in view of the existence of state operated and co-operative warehouses. 
But it is still essential that the business be storing goods "for hire" (§ 1~201 and 
this section). A person does not become a warehouseman by storing his own goods. 

3. Deliver/ orders, which were included without qualification in the Uniform 
Sales ~4.ct deft."lition of document of title, must be treated differently in this con· 
solidation ofJ'rovisions from the three uniform a.eta. When a delivery order has 
been accepte by the bailee it is for practieal purposes indistinguishable from 
a warehouse receipt. Prior to such acceptance there is no basis for imposing 
obligatlons on the bailee other than the ordinary obligation of contract which 
the bailee may have aa:sumed to the depositor of the goods. 

Cross References: 
Point 1: §§ 7-203 and 7-301. 
Point 2: §§ 1·201 and 7-203. 
See general comment to document of title in § 1-201. 
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Definitionnl Cross References: 
"Bill of lading". § 1-201. 
"Contract". § 1-201. 
"Contract of sale". § 2-106. 
"Deliveryn. § 1-201. 
"Document of title". § 1-201. 
11Person". § 1-201. 
"Purchase". § 1-201. 
14 Receipt of goods". § 2~103. 
"Right". § 1-201. 
(<Warehouse receipt". § 1-201. 
11Written". S 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 61·1. 

§ 7-10:~. R~!ation of Article to Treaty, Statute, Ttf~~~,u~:i~~t:1:i. 
or Regulation. To the extent that any :reaty or statute of the 
regulatory statute of ,this State or tariff classification or regulation 
or issued pursuant thereto is applicable, the provisions of this Ar"Jde 
subject thereto. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. To make clear what would o:f course be tra.e without the section, 
that applicable Federal law is paramoun~ 

2. To make clea:r also that regulatory state statutes (such as those fixing or an/ {7
;;;.:; 

thoriz-lng a commission to fix rates and prescribe servk:es, authorizing diff'e:rent ., __ ·;:'.· :'.' 
charges for goods of different values1 and limiting liability for loss to the "· 
declared value on which the··charge was based) are not affected by the Article. 
and are controlling on the matters. which they cover. Notice that the referenee 
ls not only to such statutes, but to tariffs, classifications and regulations filed or -:·--·\-: 
issued pursuant to them. 

Cross Reference1:1:: 
§§ 7-201, 7-202, 7-204, 7-206, 7-309, 7-401, 7-403. 

Definitional Cross References: 
"Bill of lading". § 1·201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 7·104. Negotiable and Non·Negotiable Warehouse Receipt, Bill of 
Lading or Other Document of Title. (1) A warehouse receipt, bill of l.ading 
or other document of title is negotiable 

( a) if by its terms the goods are to be delivered to bearer or to th;, 
order of a named person; or 

(b) wllere recognized in overseas trade, if it runs to a named person_' 
or assigns. - -

(2) Any other document is non-negotiable. A bill of lading in which 
it is stated that the goods are consigned to a named person is not JD?lde 
negotiable by a pNvision that the goods are to be delivered only aga.1nst 
a written order signed by the same or another named person. 

COMMENT: Prior Tiniform Statutory Provision: ss ?:I and 76, Uniform Sal,!*,·: 
Act; §§ 2, 3, 4, 5 and 59, Uniform Warehouse Receipts Aet; §§ 2, 3, 4, 6 and...,, 
Uniform Bills of La<ling Act. · -

Changes: Consolidated .and Nwritte:n., 

Purposes of Changes: This Article deals with a class of eommercia.l paper I"E:pre-, 
senting eonuuodities in storage or tr-ansp-ortation. This "commodity paper" isthelo 
be distinguished from what mi&"ht be called "money paper" dealt with in '<' 
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A.:ticle of this Act on Commercial Paper (~'\rticle 3) and "investment paper11 

de;,,It with in the Article of this Act on Investment Securties (A..rticle 8}. 1'he 
cl::i..ss of "commodity paper'' is designated "document of title" following the term­
inology of the Uniform Sales Act § 7G. § 1-201. The distinctions between nego­
tia::>le and nonnegotiable documents in this section makes the most important sub .. 
clo.s.sification en1ployed in the .A.rticle, in that the holder of negotiable documents 
:may acquire more rights than his transferor had (See § 7-502} . 
. ~ document of title is negotiable only i:f it satisfies this section. "Deliverable on 
oroper indcirsement and sunender of this receipt" will not render a document 
Ilegotiable. Bailees often include such provisions as a means of jnsuring return 
of nonnegotiable receipts for record purposes. Such language may be regarded 
as insistence by the bailee upon a particular kind of receipt in connection with 
del~very of the goods. Subsections (1) (a) a.."ld (2) make it clear that a document 
is not negotiable which provides for delivery to order or bearer only if written 
instructions to that effect are given by a named person. 

Cross Reference: 
§ 7-502. 

Definitional Cross References: 
"Bearer". § 1-201. 
"Bill of !ruling". § 1-201. 
"De1ivery11

• § 1-201. 
;'Document of title"~ § 1-201. 
','Oversea.s11

• § 2-323. 
•

1Pe:rsonn. § 1~201. 
"Warehouse receipt"'. § 1·201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 61-5, 61-6, 61-7, 61-8. 

§ 7·105. Construction Again.st Negative Implication. The omission 
from either Part 2 or Part 3 of this Article of a provision corresponding 
to a provision made in the other Part does not imply that a corresponding 
rule of law is not applicable. 

COMMENT: Prior Uniform Statutory Provision: None. 

PnrJ}Oses: To avoid any impairment, for e..umple, of any common-law right of 
indemnity a warehouseman may have corresponding to § 7-301(5), or of any 
contractual security interest a carrier might have coITesponcling to § 7-209(2). 

Cross References: 
Parts 2 and 3 o! Article 7. 

VIRGINIA ANNOTATIONS 

Prior Statutes; None. 

PART 2 

WAREHOUSE RECEIPTS: SPECIAL PROVISIONS 

§ 7·201. Who May Issue a Warehouse Receipt; Storage Under Govern· 
tnent Bond. (1) A warehouse receipt IDllY be issued by any warehouseman. 

(2) Where goods including distilled spirits and agricultural commodi­
:ies are stored under a statute requiring a bond against withdrawal or a 
icense for the issuance of receipts in the nature of warehouse receipts, 
1 receipt issued for the goods has like effect as a warehouse receipt even 
:hough issued by a person who is the owner of the goods and is not a ware-
1ouseman. 
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COl'tfME~"T: Prior Unifo-rm Statutory Provision: § 1, Uniform Wareh. 
ceipts Act. 

Changes: Provision added to cover storage under government bond or 
licensing statute. · _c~; 

Purposes: It ia not intended by reenactment of subsection (1) to repe~l 
proY"isions of special licensing or other statutes regulating who may become 
warehouserean. See § 10-103. Subsection (2) covers receipts issued by the O 
for whiskey or other goods stored in bonded warehouses under .sueh statat,u ·u 
26 U.S.C. Chapter 2:6. Limitations on the transfer of the receipts and tti.Jniu)_ ... ·_ -­
sanctions ior violat~on. ?f m:e.h lilY},itatio~s are not impaired. § 7-103. Comp&n\./.·3:: /~ 
§ 7-104{d) on the l1abil1ty of the issuer m .sueh cases. "':< ·-: 0f.-, 

Cross References: 
§§ 7·103, 7-401, 10-103. 

Definitional Cross References: 
"Wa:rehouse receipt". § 1~201~ 
"Waxehotlsemann. § 7-102. 

vmGINIA ANNOTATIONS 

Prior Statutes: Corle 1950, § 61-4. 

. . --~""~>--· 

§ 7·202. Form of Warehouse Receipt; Essential Terms; Optional 
Terms. (1) A warehouse receipt need not be in any particular form. 

(2) Unless a warehouse receipt embodies within its written or printed 
terms each of the following, the warehouseman is liable for damages caused 
by the omission to a person injured thereby: 

(a) the location of the warehouse where the goods are stored; 

(b) the date of issue of the receipt; 

( c) the consecutive number of the receipt; 

(d) a statement whether the goods received will be delivered to the 
bearer, to a specified person, or to a specified person or his order; 

( e) the rate of storage and handling charges, except that where goods 
are stored under a field warehousing arrangement a statement of that fact 
is sufficient on a nonnegotiable receipt; 

(f} a description of the goods or of the packages containing them; 

(g) the signature of the warehouseman, which may be made by his 
authorized agent; 

(h) if the receipt is issued for goods of which the warehouseman is 
owner, either solely or jointly or in common with others, the fact of such 
ownership; and 

(i) a statement of the amount of advances made and of liabilities in· 
curred for which the warehouseman claims a lien or security interest . 
(§ 7-209). If the precise amount of such advances made or of such liabil- · 
ities incurred is, at the time of the issue of the receipt, unknown to the . 
warehouseman or to his agent who issues it, a statement of the fact that / 
advances have been made or liabilities incurred and the purpose thereof..;i 
is sufficient. 

(3) A warehouseman may insert in his receipt any other terms w~ch '..; 
are not contrary to the provisions of this Act and do not impair his obliga· .•··· 
tion of delivery (§ 7-403) or his duty of care (§ 7-204), Any contrarY:\ 
proYisions shall be ineffective. · 
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CO::tl!\-IENT: Prior Unilorm Statutory Provision: §2, Uniform Warehouse Receipts 
Act. 

Changes: Exemption for field warehouse receipts added in subsection (2) (e). 

Puxposes: To make clear that the formal requirements of the Uniform Ware­
house Receipts Act are continued but not to displace particular legislation re­
quiring other or different speeifieations of :form, see §§ 7-103 and 10-103. Thia 
section does not require that a reeeipt be issued but states formal requirements 
for those which are issued. 

Cross References: 
§§ 7-103 and 10-103. 

Definition.al Cross References: 
""Bearer''. § 1-201. 
"Delivery". § 1-201. 
"Goods'', § 7-102. 
'
1Per.son". § 1-201. 

usecurity interest". § 1-201~ 
H'l'erm". § 1-201. 
"'Y'.'arehouse receiptn. § 1-201. 
1'Warehouseman". § 7-102. 
"Written". § 1M201. 

VffiGINIA .ANNOTATIONS 

Prior Statutes: Code 1960, § 61·5. 

§ ·7-203. Liability for Non-Receipt or Misdescription. A party to or 
purchaser for value in good faith of a document of title other than a bill 
of lading relying in either case upon the description therein of the goods 
may recover from the issuer damages caused by the non-receipt or mis­
description of the goods, except to the extent that the document conspicu­
ously indicates that the issuer does not know whether any part or all of 
the goods in fact were received or conform to the description, as where 
the description is in terms of marks or labels or kind, quantity or condi· 
tion, or the receipt or description is qualified by "contents, condition and 
quality unknown", "said to contain" or the like, if such indication be true, 
or the party or purchaser otherwise has notice. 

COMMEl',"T: Prior Uniform Statatory Provision: § 20, Uniform Warehouse Re· 
eeipts Act. 

Changes: New section confined to problem of non-receipt and nrisdescription. 

Purposes of Changes and New Matter: This section is a simplified restatement 
of existing law as to the method by which a bailee may avoid responsibility for 
the .accuracy of descriptions which are made by or in reliance upon information 
furnished by the deJ?ositor. The issuer is liable on documents issued by an agent, 
contrary to instructions of hif:, principal, without receiving goods. No disclaimer 
of the latter liability is permitted. 

Cross References: 
§§ 7-301 and 7-203. 

Definitional Cross References; 
uconspicuousn. § 1-201. 
unocument". § 7-10:2. 
"Document of titleu. § 1~201. 
"Goods". § 7-102. 
"Issuer''. § 7-102. 
"Notice". § 1-201. 
"Party''. § 1-201. 
II Purchaser''. § 1-201* 
41Receipt of goods". § 2-103. 
"Value". '§ 1«201. 
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VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 61-23. 

Comment: Under the original § 20 of the Uniform Warehouse Receipt& 
principal was not bound by the act of his agent in issuing a warehouse 
.for goods ,vhich had not actually been received~ ... \. substitute § 20 was p 
by the )rational Conference of Commissioners on lJniforrn State: Laws in 1 
which wou_ld have imposed liability L'l sueh circumstances, but this subati 
amendment was not adopted in Virginia. Consequently, this section 
\~irginia law as it relates to the liability of a warehouseman for his agent's 
ultent issue of warehouse receipts when no goods have been received. 

§ 7 -204. Duty of Care; Contractual Limitation of Warehouselllll.lia 
Liability. (1) A warehouseman is liable for damages for loss of or injury 
to the goods caused by his failure to exercise such care in regard to theni' ,,:;;, 
as a reasonably careful man would exercise under like circumstances bufC!fv;: 
unless otherwise agreed he is not liable for damages which could not have1,':{i 
been avoided by the exercise of such care. :J,t,r 

(2) Damages may be lintlted by a term in the warehouse receipt or1;?, 
storage agreement limiting the amount of liability in case of loss or dam.::Ja:c 
age, and setting forth a specific liability per article or item, or value per·' · · · 
unit of weight, beyond which the warehouseman shall not be liable; pro­
vided, however, that such liability may on written request of the bailer at 
the time of signing such storage agreement or within a reasonable time 
after receipt of the warehouse receipt be increased on pa.rt or all of the . ?·, 
goods thereunder, in which event increased rates may be charged based 011 +'· 
such increased valuation, but that no such increase sball be permitted · 
contrary to a lawful limitation of liability contained in the warehouseman's 
tariff, if any. No such limitation is effective with respect to the warehouse­
man's liability for conversion to his own use. 

(3) Reasonable provisions as to the time and manner of presenting i: 
claims and instituting actions based on the bailment may be included in 
the warehouse receipt or tariff. 

(VALC Note: The Official Text contains the following subsection (4): "(4) Thia 
section does not impair or repeal.·. /11

.) 

CO~L'II.ENT, Prior Uniform Statutory Provision: §§ 3 and 21, Uniform Ware­
house Receipts Act. 

Changes: Consolidated and rewritten; material on limitation of remedy i.s new. 
Purposes of Changes: The old uniform acts provided that receipts could not 
contain terms impairing the obligation of reasonable care. Whether this ii 
violated by a stipulation that in case o£ loss the bailee's liability is llmit:ed to 
stated amounts has been mueh controverted. The section is intended to eliminate 
that controversy by setting forth the conditions under which liability is so limited. 
However, as subsection (4) makes clear, the states as well .as the federal ;ov""·:: 
etnment tnay supplement th.is section with more rigid standards of respon&Oillt,,· 
for some or all bailees. , 

Cross: References: 
§§ 7-103 and 10-103. 

Definitional Cross References: 
u~'lction". § 1~201. 
"Agreed". § 1-20L 
+{Goods". § 7-102. 
"Reasonable time". § 1-204. 
"Sign". § 1-201. 
•~Term". § 1-201. 
""Value". § 1-201. 
"Warehouse receipt". § 1-201. 
'"Warehouseman". § 7-102. 
U\~lritten'~. § 1-201. 
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VIRGINIA .Ai'<NOTATIONS 

Prior Statutes: Code 1950, §§ 61~6, 61-24. 

Comment: The duty of due care imposed by this section is in accord with Marsh 
v. Pennsylvania Railroad Co., 159 Va. 694, 699, 167 S.E. 274 (1933). 

COUNCIL COMMENT 

'There appears to be no Virginia statute which uimposes a higher Tesponsibility 
upon the warehouseman or invalidates contractual limitations which would be 
permizsible under this Article". 

§ 7-205. 'l'itle Under Warehouse Receipt Defeated in Certain Cases. A 
buyer in the ordinary course of business of fungible goods sold and de­
livered by a warehouseman who is also in the business of buying and selling 
such goods takes free of any claim under a warehouse receipt even though 
it has been duly negotiated. 

COI\a1ifIEl'fT: Prior Uniform Statutory Provision: None. 
Purposes: The typical case covered by this section is that of the warehouseman~ 
dealer in grain, and the substantive question at issue is whether in case the ware­
houseman becomes in.solvent the receipt holders shall be able to trace and recover 
g:ru.in shipped to farmers and other purchasers from the elevator. This was 
possible under the old aets, although courts were eager to find estoppels to pre~ 
vent it. The practical difficulty of tracing fungible grain means that the preser­
vation of this theoretical right adds little to the co1runercial acceptability of nego ... 
tiable grain receipts, whi£'.h :really cireulate on the credit of the warehouseman. 
ltloreover, o-n default of the warehousemanJ the receipt holders at lenst share in 
what grain remains1 whereas retaking the grain from a good faith cash pur­
chaser reduces him completely to the status of general creditor in a situation 
where there was very little he eould do to guard against the loss. Compare 15 
U.S.C. § 714p, enacted in 1955. 

Cross References: 
§§ 2-403 and 9-307. 

Definitional Cross References: 
"Buyer in ordina;ry course of business". § 1-201. 
"Deliveryn. § 1-201. 
"Duly negotiate''. § 7-501. 
1'l,"'ungible1

' goods. § 1 .. 201. 
uGoodsu. § 7-102. 
'iYalue''. § 1-201. 
#Warehouse receipt''. § l-201. 
"Warehouseman". § 7-102. 

VIRGINIA ANNOTATIONS 

P:rior Statutes: None. 

~ 7-206. Termination of Storage at Warehouseman's Option. (I) A 
warehouseman may on notifying the person on whose account the goods are 
held and any other person known to claim an interest in the goods require 
payment of any charges and removal of the goods from the warehouse 
at the termination of the period of storage fixed by the document, or, if 
no period is fixed, within a stated period not less than thirty days after 
the notification. If the goods are not removed before the date specified in 
the notification, the warehouseman may sell them in accordance with the 
provisions of the section on enforcement of a warehouseman's lien (§ 7-210). 

(2) If a warehouseman in good faith believes that the goods are about 
to deteriorate or decline in value to Jess than the amount of his lien within 
the time prescribed in subsection (1) for notification, advertisement and 
sale, the warehouseman may specify in the notification any reasonable 
shorter time for removal of the goods and in case the goods are not removed, 
may sell them at public sale held not less than one week after a single 
advertisement or posting. 
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(3) If as a result of a quality or condition of the goods of which the 
warehouseman had no notice at the time of deposit the goods are a hazard 
to other property or to the warehouse or to persons, the warehouseman 
may sell the goods at public or private sale without advertisement on rea­
sonable notification to all persons known to claim an interest in the goods. 
If the warehouseman after a reasonable effort is unable to sell the goods 
he may dispose of them in any lawful manner and shall incur no liability 
by reason of such disposition. 

( 4) The warehouseman must deliver the goods to any person entitled 
to them under this Article upon due demand made at any time prior to sale 
or other disposition under this section. 

(5) The warehouseman may satisfy his lien from the proceeds of 
any sale or disposition under this section but must hold the balance for 
delivery on the demand of any person to whom he would have been bound 
to deliver the goods. 

CO?!tMENT: Prior Uniform Statutory Provision: § 34, Uniform Warehouse 
Receipts Act. 

Changes: Rewritten and expanded to define the warehouseman's right to term­
inate the storage not only where the goods are perishable or hazardous as in 
lTniform Warehouse Receipts Act, § 34, but also for any other reason includ­
ing decline in value of the goods imperilling the warehouseman's security for 
charges. 

Purposes of Cl1anges: 1. Most warehousing is for an indefinite term, the bailor 
being entitled to delivery on reasonable demand. It is necessary to define the 
warehouseman's power to terminate the bailment, since it would be commercially 
intolerable to allow warehousemen to order removal of the goods on short notice. 
The thirty day period provided where the document does not carry its own 
period of termination corresponds to commercial practice of computing rates on 
a monthly basis. The right to terminate under subsection (1) includes a right 
to require payment of "any charges", but does not depend on the existence of un­
paid charges. 

2. In permitting expeditious disposition of perishable and hazardous goods 
Uniform Warehouse Receipts ~.\.ct, § 34, made no distinction between cases where 
the warehouseman knowingly undertook to store such goods and cases where 
the goods were discovered to be of that character subsequent to storage. The 
former situation presents no such emergency as justifies the summary power of 
removal and sale. Subsections (2) and (3) distinguish between the two situations. 
3. Protection of his lien is the only interest which the warehouseman has. to 
justify summary sale of perishable goods which are not hazardous. This same 
interest must be recognized when the stored goods, although not perishable, de­
cline in market value to a point which threatens the warehouseman's security. 
4. The right to order removal of stored goods is subject to provisions of the 
public warehousing laws of some states forbidding warehousemen from dis­
criminating among customers. Nor does the section relieve the warehouseman 
of any obligation under the state laws to secure the approval of a public official 
before disposing of deteriorating goods. Such f'egulatory statutes and the regula­
tions under them remain in force and operative. §§ 7-103, 10-103. 

Cross References: 
§§ 7-103, 7-403, 10-103. 

Definitional Cross References: 
"Delivery". § 1-201. 
"Document". § 7-102. 
"Good faith''. § 1-201. 
"Goods". § 7-102. 
"Notice". § 1-201. 
"Notification". § 1-201. 
"Person". § 1 201. 
11 Reasonable time". § 1-204. 
"Value". § 1-201. 
"Warehouseman". § 7-102. 

VIRGINIA ANNOTATIONS 
Prior Statutes: Code 1950, § 61-37. 
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§ 7-207. Goods Must Be Kept Separate; Fungible Goods. (1) Unless 
the warehouse receipt otherwise provides, a warehouseman must keep 
separnte the goods covered by each receipt so as to permit at all times 
idenWication and delivery of those goods except that different lots of 
fungible goods may be commingled. 

(2) Fungible goods so commingled are owned in common by the per­
sons entitled thereto and the warehouseman is severally liable to each owner 
for that owner's share. Where because of overissue a mass of fungible 
goods is insufficient to meet all the receipts which the warehouseman has 
issued against it, the persons entitled include all holders to whom over­
issued receipts have been duly negotiated. 

COAIMENT: Prior Uniform Statutory Provision: §§ 22 -and 23, Uniform WaN­
house Receipts Act. 

Changes: Consolidated and revised; holders of overissued receipts permitted to 
share in mass of fungible goods. 

Purposes of Changes: No ehang-e of substance is made other than the explicit 
statement that holders to whom O\>""'erlssued :receipts have been duly negotiated 
shall share in a mass of fungible goods. Where individual ownership interests 
are merged into c!aims on a common fund, as is necessarily the ease with 
fungible goods* there is no policy reason for discriminating between successive 
purchasers of similar claims. 

Definitional Cross References: 
"Delivery''. § 1~201~ 
"Duly negotiate",§ 7-501. 
1'Fungible" goods. § 1-20l. 
"Goodsn. § 7-102. 
"Holder". § 1-201. 
"Person". § 1~201. 
"Warehouse reeeipt". § 1~201. 
'
1Wa:rehouseman1t, § 7-102. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Corle 1950, §§ 61-25, 61-26. 

§ 7 -208. Altered Warehouse Receipts. Where a blank in a negotiable 
warehouse receipt has been filled in without authority, a purchaser for 
value and without notice of the want of authority may treat the insertion 
as authorized. Any other unauthorized alteration leaves any receipt en­
forceable against the issuer according to its original tenor. 

COM.'lfENT: Prior Uniform Statutory Provision: § 13, Uniform Warehouse Re­
ceipts Act. 

Changes: Generally revised and simplified; explicit treatment of the situation 
where a blank in an executed document is filled without authority. 
Purposes of Changes: 1. The execution of warehouse receipts in blank is a dan­
gerous practice. As between the issuer and an innocent purchaser the risks should 
clearly fall on the form.er. 
2. ...\Ji unauthorized alteration whether made with or wjtho;ut fraudulent intent 
does not :relieve the issuer of. his liability on _ the warehouae :receipt as originally 
executed. The unauthoilied alteration itself is of course ineffective against the 
warehoU!3eman. 

Definitional Cross References: 
jjlssuer1• § 1-102. 
''Notice". § 1-201. 
••Purchaser''. § 1-201. 
"Value". § 1-201. 
"Warehouse receiptn. § 1-201. 

VIRGINH. ANNOTATIONS 

Prior Statutes: Code 1950, § 61-16. 
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' ' 

§ 7-209. Lien of Warehouseman. (1) A warehouseman has i~ 
against the bailor on the goods covered by a warehouse receipt or on 
proceeds thereof in his possession for charges for storage or transporta 
(including demurrage and terminal charges), insurance, labor, or ch · 
present or future in relation to the good~, and for expe_nses necessary r 
preservat10n of the goods or reasonably mcurred lil their sale pursuant .tQ 
law. If the person on whose account the goods are held is liable for like' 
charges or expenses in relation to other goods whenever deposited and it fa , (;'? 
stated in the receipt that a lien is claimed for charges and expenses in rela: · 
tion to other goods, the warehouseman also has a lien against him for such 
charges and expenses whether or not the other goods have been delivered 
by the warehouseman. But against a person to whom a negotiable ware-'· 
house receipt is duly negotiated a warehouseman's lien is limited to charges 
in an amount or at a rate specified on the receipt or if no charges are so 
specified then to a reasonable charge for storage of the goods covered by 
the receipt subsequent to the date of the receipt. , 

n) The warehouseman may also reserve a security interest against 
the bailor for a maximum amount specified on the receipt for charges other 
than those specified in subsection (1), such as for money advanced and 
interest. Such a security interest is governed by the Article on Secured 
Transactions (Article 9). 

(3) • .\. warehouseman's lien for charges and expenses under subsec· 
tion (1) or a security interest under subsection (2) is also effective against 
any person who so entrusted the bailor with possession of the goods that 
a pledge of them by him to a good faith purchaser for value would have 
been valid but is not effective against a person as to whom the document 
confers no right in the goods covered by it under § 7-503. 

( 4) A warehouseman loses his lien on any goods which he voluntarily 
delivers or which he unjustifiably refuses to deliver. 

CO~DIENT: Prior Uniform Statutory Provision: §§ 27 through 32, Uniform 
Warehouse Receipts Act. 

Changes: Rewritten. 
Purposes of Changes: 1. Subsection (1) defines the warehouseman's statutorr 
lien. J .. specific lien attaches automatically, without express notation on the 
receipt, to goods stored under a nonnegotiable receipt. That lien is limited to 
the usual charges arising out of a storage transaction; by notation on the re­
ceipt it can be made a general lien extebding to like charges in relation to other 
goods. The same rules apply where the receipt is negotiable, except that as '. 
against a holder by due negotiation the lien is limited to the amount or rat.a 
specified on the receipt, or, if none is specified, to a reasonable charge for stor­
age of the specific goods after the date of the receipt. 
2. Subsection (2) provides for a security interest based upon agreement. Such 
a security interest arises out of relations between the parties other than bailment ·. 
for storage or transportation, as where the bailee assumes the role of financer '" 
or performs a manufacturing operation, extending credit in reliance upon ~e · 
goods covered by the receipt. Such a security interest is not a statutorr lien.. 
Compare §§ 9-102(2) and 9-310. It is governed in all respects by Article 9, 
except that subsection (2) requires that the receipt specify a maximum amount. 
and limits the security interest to the amount specified. 
3. Subsections (1) and (2) validate the lien and security interest "'"agab:Jst the 
bailor." As against third parties, subsection (3) continues the rule under the 
prior uniform statutory provision that to validate the lien the owner must have 
entrusted the goods to the depositor, and that the circumstances most be such 
that a pledge by th.I;! depositor to a good faith purchaser for value would h~ve 
been valid. Thus the owner's interest will not be subjected to a lien or sec:tll'lt7 
interest arising out of a deposit of his goods by a thief. The warehouseman maJ' · 
be protected because of the actual, implied or apparent authority of the de­
positor, because of a Factor's Act, or because of other circumstances which would_ 
protect a bona fide pledgee, unless those circumstances are denied effect under 
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§ 7-503. Where the third party is the holder of a secu?ity interestt the rights 
of the warehouseman depend on the priority given to a hypothetical bona fide 
pledgee by. Article 91 particularly § 9~312. Th1;1s the special prio;ity granted ~o 
statutory hens by § 9-310 does not apply to liens under subsection (1) of th1s 
section. since subsection (8) ue..xptessly provides otherwise" .. within the meaning 

~·~~ . 
,L It is unnecessary to state here, as in Uniform Warehouse Receipts Act 31, 
that a bailee with a valid lien need not deliver until the lien is satisfied. § 7-403 
nrovides that a person demanding delivery under a document must be 1,)repared 
to satisfy the bailee's lien. 

5. Where goods have been stored under a nonnegotiable warehouse receipt and 
are sold by the person to whom the receipt has been issued, frequently the goods 
are not withdrawn by the new owner. The obligations of the seller of the goods 
ir, this situation are set forth in § 2~503(4) on tender of delivery and include 
procurement of an acknowledgment by the bailee of the buyer's right to possession 
01' the goods. If a new receipt is requested, such an acknowledgment can be with­
hold until storage char.,..es have been paid or provided for. The statutory lien 
for charges on the goods sold, granted by the first sentence of subsection (1), 
continues valid unless the bailee gives it up. But once a new receipt is issued 
to the buyer,. the buyer becomes "'the person on whose account the goods are held" 
under the second sentf'..nce of subsection (1); unless he undertakes liability for 
charges in relation to other goods stored by the seller, there is no general lien 
against the buyer for such charges« Of course, the bailee may preserve the gen~ 
eral lien in such a case either by an arrangement by ,vhich the buyer "is liable 
for 1

' such charges, or by reserving a security interest under subsection (2). 

Cross Ref erenees: 
Point 2: §§ 9-102(2) and 9-310, 
Point 3: §§ 7-503, 9-310 and 9-312. 
Point 4: § 7-403. 
Point 5: § 2-603. 

D~ftnition.al Cross References: 
"Deliver". § 1-201. 
''Document". § 7~102. 
"Goods". § 7~102~ 
"Money". § 1-201. 
"Person1

'. § 1-201. 
"Purchaser". § 1-201. 
"Right". § 1-201. 
"Security interest,,, § 1-201. 
"Value". § 1-201. 
"Warehouse receipt", § 1~20L 
"Warehouseman''. § 7-102. 

VffiGIJ1,'1A ANNOTATIONS 

Prior Statutes: Code 1950, §§ 61-30 through 61-35. 

~ 7-210. Enforcement of Warehouseman's Lien. (1) Except as pro­
vided in subsection (2). a warehouseman's lien may be enforced by public 
or private sale of the goods in bloc or in parcels, at any time or place and 
on any terms which are commercially reasonable, after notifying all persons 
known to claim an interest in the goods. Such notification must include 
a statement of the amount due, the nature of the proposed sale and the 
time and place of any public sale. The fact that a better price could have 
been obtained by a sale at a different time or in a different method from 
that selected by the warehouseman is not of itself sufficient to establish 
that the sale was not made in a commercially reasonable manner. If the 
warehouseman either sells the goods in the usual manner in any recognized 
market therefor, or if he sells at the price current in such market at the 
time of his sale, or if he has otherwise sold in conformity with commercially 
reasonable practices among dealers in the type of goods sold. he has sold 
in a commercially reasonable manner. A sale of more goods than appar­
ently necessary to be offered to insure satisfaction of the obligation is not 
commercially reasonable e.'<cept in cases covered by the preceding sentence. 
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(2) A warehonseman's lien on goods other than goods stored 
merchant in the course of his business may be enforced only as follow 

(a) All persons !mown to claim an interest in the goods must be no 

(h) The notification must be delivered in person or sent by registe 
or certified letter to the last known address of any person to be notified. ,,,; 

( c) The notification must include an itemized statement of the cl,uif; 
a description of the goods subject to the lien, a demand for payment withhl 
a specified time not less than ten days after receipt of the notification, and 
a conspicuous statBment that unless the claim is paid within that time the . 
goods will be advertised for sale and soid by auction at a specified time and ,.,. 
place. 

(d) The sale r:mst conform to the terms of the notification. 

( e) The sale must be held at the nearest suitable '!)lace to that where 
the goods are held or stored. 

(f) After the expiration of the time ghren in the notification, an ad­
vertisement of the sale must be published once a week for two weeks con­
secutively in a newspaper of general circulation where the sale is to be 
held. The advertisement must include a description of the goods, the 
name of the person on whose account they are being held, and the time 
and place of the sale. The sale must take place at least fifteen days after 
the first publication. If there is no newspaper of general circulation 
where the sale is to be held, the advertisement must be posted at lea.st 
ten days before the sale in not less than six conspicuous places in the 
neighborhood of the proposed sale. 

(3J Before any sale pursuant to this section any '!)erson claiming a 
right in the goods may pay the amount necessary to satisfy the lien and 
the reasonable expenses incurred under this section. In that event the 
goods must not be sold, but must be retained by the warehouseman sub­
ject to the terms of the receipt and this Article. 

( 4) The warehouseman may buy at any public sale pursuant to this 
section. 

(5) A purchaser in good faith of goods sold to enforce a warehouse­
man's lien takes the goods free of any rights of persons against whom . 
the lien was valid, despite noncompliance by the warehouseman with the 
requirements of this section. 

(6) The warehouseman may satisfy his lien from the proceeds ot 
any sale pursuant to this section but must hold the balance, if any, for: 
delivery on demand to any person to whom he would have been bound· 
to deliver the goods. · 

(7) The rights provided by this section shall be in addition to all 
other rights allowed by law to a creditor against his debtor. ·:c. 

(8) Where a lien is on good stored by a merchant in the course · 
his business the lien may be enforced in accordance with either snbseet:io 
(1) or (2). 

(9) The warehouseman is liable for damages caused by failure to 
comply with the requirements for sale under this section and in case al 
willful violation is liable for conversion. 

CO!Dffi.',T: Prior Uniform Statutory 
Rec~lpls Ac't 
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Changes: Rewritten; simplified foreclosure proceeding provided for aU liens other 
than waxehouse:rhents lien in noncom.mereial storage. 

Purposes of Changes: 1. Subsection (1) makes "commercial reasonableness" the 
standard for foreclosure proceedings .in all eases except noncommercial storage 
with a warehouseman. The latter category embraces principally storage of house­
hold goods by private owners; and fo:r such cases the detailed provisions as to 
notification, publication and public sale, found in § 33 of the Uniform Warehouse 
Recejpts Act, are retained in subsection (2). The swifter, more flexible procedure 
of subsection (1) is appropriate to commercial storage. Compare seller1s power 
of resale on breach by buye:r under the provisions of the .Article on Sales (§ 2~706). 

2. 1'he provisions of subsections (4) and (5) permitting the bailee to bid at 
public sales and eon.firming the titie of purchasers at foreclosure sales are de­
signed to secure more bidding and better prices. 

Cross References: 
§ 7-403. 

Defirut.ional Cross Referenees: 

"Bill of Jading". § 1-201. 
<!Conspicuous". § 1-201. 
"Creditor". § 1-201. 
0 Delive.ry'1. § 1-201. 
"Document". § 7-102. 
''Good f::i,ith". § 1-201. 
"Goods,n. § 7-102. 
'"Notificationu .. § 1-201. 
"~otifies". § 1-201. 
"Person". § 1~201. 
uPu.rchaser11

• § 1-201. 
"Rights". § 1~201. 
•''Term". § 1~201. 
''Warehouseman". § 7-102. 

VTRGim:A ANNOTATIONS 

Prior Statutes: Code 1950, § 61-36. 

Comment: Whi1e the point was not directly involved, Bell Storage Co. v. Harrison. 
164 Va. 278, 288, 180 S.E. 320 (1935), indicated that an invalid aale to enforce 
a lien would constitute a conversion. Under the UCC there is a conversion only 
if the violation is wiiiul. 

PART 3 

BILLS OF LADING: SPECIAL PROVISIONS 

§ 7-301. Liability for Non-Receipt or Misdeseription; "Said to C-0n· 
tain"; "Shipper's Load and Count''; Improper Handling. (1) A consignee 
of a nonnegotiable bill who has given value in good faith or a holder to 
whom a negotiable bill has been duly negotiated relying in either case 
upon the description therein of the goods, or upon the date therein shown, 
may recover from the issuer damages caused by the misdating of the bill 
or the nonreceipt or misdescription of the goods, except to the extent that 
the document indicates that the issuer does not know whether any part 
or all of the goods in fact were received or conform to the description, as 
where the description is in terms of marks or labels or ki."ld, quantity, or 
condition or the receipt or description is qualified by "contents or condi­
tion of contents of packages unknown", "said to contain", "shipper's 
weight, load and count" or the like, if such indication be true. 

(2) When goods are loaded by an issuer who is a common carrier, 
the issuer must count the packages of gooo.s if package freight and 
ascertain the kind and quantity if bulk freight. In such cases "ship'!)er's 
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weight, load and count" or other words indicating that the descl'f 
was made by the shipper are ineffective except as to freight concealed 
packages. 

(:3) When bulk freight is loaded by a shipper who makes availal>ie~ 
the issuer adeg.uate facilities ~or weig_hing such fre_ight,. an. issuer who hi 
a common earner must ascertam the kmd and quantity wtthm a re.asonal:Jle 
t:me aft~ receivin,r the written request of ~he shipper to d9 so. In such~,; ,i 
cases "slupper's weight" or other words of hke purport are meffective. e;' , 

( 4) The issuer may by inserting in the bill the words "shipper'~ 
welgM, load and count" or other words of !ike purport indicate that the 
goods were loaded by the shipper; and if such statement be true the issue:r ,,, 
shall not be liable for damages caused by the L'llproper loading. But their , , · 
omission does not imply liability ,for such damages. 

(5) The shipper shall be deemed to have guaranteed to the issuer 
the accuracy at the time of shipment of the description, marks, labels, 
number, kind, quantity, condition and weight, as furnished by him; and 
the shipper shall indemnify the issuer against damage caused by inac.. 
curacies in such particnlars. The eight of the issue~ to such indemnity 
shall i!1 no way limit his responsibility and liability under the contract o! 
carriage to any person other than the shipper. 

C01fMENT: Prior Cniform Statutory Provision: § 23, Uniform Bills of Lading 
Act. 

Changes: Rewritten in part. 

Purposes of Changes: 1. The provision as to misdating in subsection {1) con­
forrcs to the policy of the amendment to the Federal Bills of Lading Act by 
44 Stat. 1450 (1927), as amended 49 U.S.C. § 102, after the holding in Browne v. 
Union Pae. R Co., 113 Kan. 726, 216 P. 299 (1923), affirmed on other g:roun<h 
267 U.S. 255, 45 S.Ct. 315, 69 L.Ed. 601 (1925). Subsections (2) and (3) eon!onn 
to the policy of the Federal Bills of Lading Act, 49 l;.S.C. §§ 100, 101, and the 
la1i;rs of sevenl states. See. e..g., N.Y.Pers.Prop. Law § 209; Report of N~ Y. 
Law Revfoion Commission, N.Y.Leg.Doc. (1941) No. 65(F). 

2. The language. of the old Uniform Act suggested that a carrier is ordinarily 
liable for damage caused by improper loading, but may relieve himself of liability 
by disclosing on the bill that shipper actually loaded. A more accurate stateroent 
of the law is that the carrier is not liable for losses caused by act or default of 
the shipper, which would include improper loading. There is some question 
whether under present law a carrier is liable even to a good faith purchaser o1 
a negotiable bill for such losses, if the shipper's faulty loading in fact caused .;::tj 
the loss. It is this douOtful liability which subsection ( 4) permits the carrier to .·~ ': 
bar by disdosure of shipper's loading. There is no· implication that decision.a ·c": 

such as Modern Tool Corp. v. Pennsylvania R. Co., 100 F.Supp. 595 (D.N.J.1951), )~ 
are disapproved. ..v,;;: 

. ·_:,·:::;, 

3. This section is a simnlified l'estatement of existing law as to the method by :.it 
whi('h a bailee may avoid responsibility for the accuracy of descriptions '!'hich ... ··1.· .... ~.-.·.·· aTe made by or in reliance upon information furnished by the depositor or -shipper .. ,. 

The issUer is liable on dot'!llnl.ents issued by an agent, contrary to instruction,J :,, :~ 
his principal, without teeciving goods. No· disclaimer of this liability is ~ "t 

mitted sinee it is not a matter either of the eate of the goods or their descrlptif&·.·r···· .. ·· .. :·:.'1·., .. ·.·.= .. "" 4.. The shipper's enoneons report to the -carrier concerning the goods may cause~~ 
damage to the carrier~ Subsection (5) therefore provides appropriate indemnity .. -'.:, 

er- References: :fi 
§§ 7-203 and 7-309. ?t", 

D~~·::~a~; .. ~·~~;;'t" '\~;! 
''Consignee". § 7~102. 
'*Docu.ment'*. § 7~102~ 
"Duty negotiate_,,. § 7-501. 
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uGood faith". § 1~201. 
11 Goods?'. § 1-102. 
"Holder''. § 1-201. 
'

1Issuer". § '7~102. 
''Kot.ice'\ § 1-201. 
'

1Party11
• § 1~201. 

;,Purchaser". § 1-201. 
"Receipt of goods". § 2-103~ 
*'Value". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: For a Virginia case involv.:ing interstate commerce see Director-General 
of Railroads v. Chandler, 129 Va. 418, 420-22, 106 S.E. 226 (1921). 

§ 7-302. Through Bills of Lading and Similar Documents. (1) The 
issuer of a through bill of lading or other document embodying an under· 
taking to be performed in part by persons acting as its agents or by con· 
necting carriers is liable to anyone entitled to recover on the document for 
any breach by such other persons or by a connecting carrier of its obligation 
under the document but to the extent that the bill covers an undertaking 
to be performed overseas or in territory not contiguous to the continental 
United States or an undertaking including matters other than transporta­
tion this liability may be varied by agreement of the parties. 

(2) Where goods covered by a through bill of lading or other docu­
ment embodying an undertaking to be performed in part by persons other 
than ,he issuer are received by any such person, he is subject with respect 
to his own performance while the goods are in his possession to the obliga­
tion of the issuer. His obligation is discharged by delivery of the goods to 
another such person pursuant to the document, and does not include liability 
for breach by any other such persons or by the issuer. 

(3) The issuer of such through bill of lading or other document shall 
be entitled to recover from the connecting carrier or such other person in 
possession of the goods when the breach of the obligation under the docu­
ment occurred, the amount it may be required to pay to anyone entitled 
to recover on the document therefor, as may be e~idenced by any receipt, 
judgment, or transcript thereof, and the amount of any expense reasonably 
incurred by it in defending any action brought by anyone entitled to recover 
on the document therefor. 

CO}[\lENT: Prior Uniform Statutory ProTI.Sion: None. 

Purposes: l, The purpose of this section is to subject the initial carrier under 
a through bill to suit .for breach of the contract of carriage by any connecting 
carrier and to make it clear that any such connecting carrier holds the goods on 
terms which are defined by the document of title even though such connecting 
carrier did not issue the document. Since the connecting earrier does hold on the 
terms of the document. it must honor a proper demand for delivery or a diversion 
order just as the original bailee would have to. Similarly it has the benefits of 
the excuses for nondelivery and limitations .for liability provided for the original 
bailee. Unlike the original bailee~issuer, the connecting carrier's responsibility 
ii, limited to the period while the goods are in its possession. The section is 
patterned generally after the Interstate Commerce Act, but do .. not impoae any 
obligation to issue through bms. 

2. The :reference to documents other than through bills looks to the possibility 
that multi-purpose documents may come into use, e.g.t combination warehouse 
receipts and bills of lading. 

·3. Where the obligati()nS or standards applicable to different parties hound by 
a document of title are different, the initial carrier's :responsibility for :portions 
of the journey not on its own lines will be determined by the standards appro­
priate to the connecting carrier. Thus a land carrier issuing a through bill of 
lading involving water carriage at a later stage will have the benefit of the water 
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carrier's immunity from liability for negligence of its servants in nav:iga~ 
vessel, where the law provides such an immunity for water carriers and the 
occurred while the goods were in the water carrier's possession. ·_ .. .Y-§,_;C<-

:_-•;~;;fi 
4. D-nder subsection (1) the issuer of a t~rough bil~ of l<;d.ing may_become llable':'-.:-/­
for the fault of another person. Subsection (3) gives 1t appropnate rights a(':;·· 
recourse. 

Definitional Cross References: 
"Agreement". § 1-201. 
"Bailee". § 7-102. 
"Bill of lading". § 1-201. 
"Delivery1

'. § 1-201. 
"Document". § 7-102. 
"Goods". § 7-102. 
"Issuer". § 7-102. 
"Overseas". § 2-323. 
"Party". § 1-201. 
"Person". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 56-120, 56-121. 

Comment: This section imposes liability on the issuer of a through bill of lading 
for damages caused by connecting carriers, with a right over by the initial carrier 
against the connecting carrier who is primarily liable. This represents some 
change in Virginia law, to the extent that Virginia statutes are applicable to 
bills of lading. Under Code 1950, §§ 56-120 and 50-121, the initial carrier i1 
prima facie liable, but it will be relieved of liability if it can establish that some 
other party caused the loss. Big Sandy and Cumberland Railroad Co. v. Ball, 133 
Va. <!31, 438-39, 113 S.E. 722 (1922) (failure to deliver); Southern E:1.-press Co. v . 
.T2cobs, 109 Va. 27, 33, 63 S.E. 17 (1908) (injury to a horse); Norfolk and Western 
Railway Co. v. ~?ilkinson, 106 Va. 775, 780-81, 56 S.E. 808 (1907) (delay in 
delivery). 

The Virginia statute, § 56-120, by its terms is not applicable ,vhere the shi-p-­
ment originates outside the state. Southern Railway Co. v. Russell, 133 Va. 
292, .294-95, 112 S.E. 700 (1922). T1.ae constitutionality of the Virginia statutes 
was upheld, as not being in conflict with the power of Congress to regulate inter­
state commerce, in Richmond and Alleghany Railroad Co. v. Patterson Tobacco 
Co., 16D U.S. 311 (1898), aif'g. 92 Va. 670, 24 S.E. 261 (1896). In light of the 
Carn1ack Amendment, though, the statutes are now limited to intrastate com­
merce. Chesapeake and Ohio Railway Co. v. National Bank of Commerce of 
~orfolk, 122 Va. 471, 488, 95 S.E. 454 (1918); Old Dominion Steamship Co. v. 
Flanary & Co., 111 Va. 816, 819, 60 S.E. 1107 (1911); Radford-Portsmouth Veneer 
Co. v. Norfolk & Western Ry. Co., 1 Va. Law Reg. (N.S.) 598, 602 (Radford 
Corp. Ct. 1915). 

The UCC is in accord with Vaughn Machine Co. v. Staunton Tanning Co., 106 Va. 
445, 451-52, 56 S.E. 140 (1907), in recognizing that the consignee is entitled to 
sue for damages to goods consigned to him. 

§ 7-303. Diversion; Reconsignment; Change of Instructions. (1) Un­
less the bill of lading otherwise provides, the carrier may deliver the goods . 
to a person or destination other than that stated in the bill or may other­
wise dispose of the goods on instructions from 

(a) the holder of a negotiable bill; or 

(b) the consignor on a nonnegotiable bill notwithstanding contrary 
instructions from the consignee; or 

( c) the consignee on a nonnegotiable bill in the absence of contrary 
instructions from the consignor, if the goods have arrived at the billed 
destination or if the consignee is in posession of the bill; or 

( d) the consignee on a nonnegotiable bill if he is entitled as against 
the consignor to dispose of them. 
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(2) Unless such instructions are noted on a negotiable bill of lading, 
a person to whom the bill is duly negotiated can hold the bailee according 
to the original terms. 

COi\l?tfENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. The old Acts contained no reference to diversion, a. very common 
conunercial practice which defeats delivery to the consignee originally named 
in :.,. bill of lading. The carrier was protected U.."lder the heading of "justified 
delivery" if the substituted consignee who receired delivery was ua person law­
fully entitled to possession of the goods.n Cf. subsection (1) (d)~ This in tmn 
depended on whether the person ordering the diversion was the owner of the 
goods or empowered to dispose of them, which again might depend upon whether 
u:ider sales law title had passed from the consignor~seller to the consigneewbuyer~ 
TJv:i carrier is plainly not in a position to decide such questions when dll·ected by 
t.':e person with whom it has contracted for transportation to change the destina~ 
tion of the goods in transit. Carriers may as a business matter be willing to 
accept instruetions from consignees in which case, as- under the old uniform 
acts, the carrier will be liable for misdelivery if the consignee was not the owner 
or otherwise empowered to dispose of the goods. The section imposes no duty on 
cacriers to undertake di"tersion; it is of course subject to the provisions of filed 
t.J!"iffs. § 7-103. 

2. It should be noted that the section provides only an immunity for carriers 
a~ain.st liability for umisdclivery." It doeSa not, for e..."Cample, defeat the title to 
the goo<ls which the eonsignee~buyer may have acquired from the consignor~ 
$eHer upon delivery of the goods to the cattier under a nonnegotiable bill of 
lading. Thus if the carrier~ upon instructions from the consignor, returns the 
goods to him, the consignee may recover the goods from the consignor oz his 
insolvent estate. However, under certain circumstances, the consignee's title 
may be defeated by diversion of the goods in transit to a different consignee. 

Cross Re:feren~es: 
Point 2: §§ 7-403 and 7-504(3). 

Definitional Cross References: 
1'Bailee''. § '7-102. 
"Bill of lading". § 1-201. 
"Consignee". § 7-102. 
"Consignor". § 7-102. 
"Delivery"'. § 1-201. 
"Goodsn. § 1~102. 
"Roider''. § 1-201. 
0 Noticeu. § 1-201. 
0 Person". § 1~201~ 
"Purchaser''. § 1-201 . 
.:Termi'. § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 7-304. Bills of Lading in a Set. (1) Except where customary in 
overseas transportation, a bill of lading must not be issued in a set of parts. 
The issuer is liable for damages caused by violation of this subsection. 

(2) Where a bill of Jading is lawfully drawn in a set of parts, each 
of which is numbered and expressed to be valid only if the goods have not 
been delivered against any other part, the whole of the parts constitute 
one bill. 

(3) Where a bill of Jading is lawfully issued in a set of parts and 
different parts are negotiated to different persons, the title of the holder 
to whom the first due negotiation is made prevails as to both the document 
and tile goods even though any later holder may have received the goods 
from the carrier in good faith and discharged the carrier's obligation by 
surrender of hls part. 
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( 4) Any person who negotiates or transfers a single part of a bill 
lading drawn in a set is liable to holders of that part as if it were t 
whole set. '·~, 

. (5) The bailee is obliged to deliv€;1' in ac,cordance :Vith Part 4 of tbijf~~Ji; 
Article agarnst the first presented part of a 01!! of ladrng lawfully drawn:'t"''':( 
in a set. Such deliv<cry discharges the bailee's uoligation on the whole bi!L c:.Ji · 

COi\1l'!E:N"T: Prior Uniform Statotory Provision: § 6, Uniform Bills of Lading k-·:r:< 
,''(u 

Changes: This seetion adds to existing legislation, which merely prohibits bills '-'"6:f 
!n a set in ordinary domestic trade. a statement of th.e legai effect of a lawfu.tq. -:~'t: 
issued set. >--: · 

.,;,; -- . 

Purposes of Changes: T':e statement of the 1egal eff,;.ct of a lawfully issu~d set 
is in aecord with a..xisting con1mel'cial law relating to maritime and other overseas 
bills. This la\V has been codified in the Hague a:-~d \Varsaw Conventions and fa 
the Carriage of Goods hy Sea -~c:t, the provisions of \Yhieh would ordinarily govern ~'-" 
in situations where bills in a set are recognized by this Article. -, 

Crass Reference: 
§ 10-103. 

Definitional Cross References: 
'
1Bailee". § 7~102. 

11 Bill of Iading-''. § 7 -102. 
"Delivery". § 1-201. 
"Docurr.enFt. § 7~102. 
"Duly negotiate". § 7-501. 
"Good faith". § 1-201. 
"Goodsu. § 7-102. 
''Holder'\ § 1-201. 
HJssuei''. § 7-102. 
'"Overseas''. § 2-323~ 
"'Person11

• § 1-201. 
"Receipt of goods"'. § 2-103. 

VIRGINIA AK:s'OTAT!ONS 

Prior Statutes: None. 

§ 7-305. Destination Bills. (1) Instead of issuing a bill of lading to 
the consignor at the place of shipment a carrier may at the request of the 
consignor procure the bill to be issued at destination or at any other place 
designated in the request. 

(2) 'C'pon request of anyone entitled as against the carrier to control 
the goods while in transit and on surrender of any outstanding bill of 
lading or other receipt covering such goods, the issuer may procure a sub­
stitute bill to be issued at any place desig11ated in the request. 

COl\I.:\lE:ST: Prior Uniform Statutory Provision: ~one. 

Purposes: This "PropctSTit is designed to facilitate the use of order bills in con­
nection with fast shipments. Use of ordel' bills on hi.gh speed shipments is im­
peded by the fa.et that the goods may arrive at destination before the documen~ 
so that no one js ready to take delivery fror.'.l the carrier. This is especially ill"" 
convenient fo-r carriers by truck and air, who do not haze terminal facilities whel'B 
shipments can be held to await eonsignee;s appearance. Order bills would be. 
useful to take advantage of bank collection. This may be preferable to C.O_.D. 
shipment in which the earri~r. e.g.1 a truc:k driver, is the collecting and renrltting 
agent. Financing of shlprne11ts under this plan would be handled as foll_ows:: 
seller at San Franeiseo delivers the goods to an airline with instrt!ction.s to 1.S3t!:8 
a bill in ~ew York to a n:imed bank. Serler recebtes a receipt embodying this 
undertaking to issue a destination bill. _.\.irline wires its New York freight a.gent 
to issue the- bill :is instructed bt the Seiler. Seiler wires. the New York bank a 
dr1ft on hc.ver. New Yorl;: bank indorses the bill to buv"?'r when he honors tb.e 
draf~. Nortrlal1y seller wou:d t1,ct throug'.! his o"'\vn bank 'in San F:raneiseo, '!hich 
would exter,d him credit in ;,_·eliance on ti:e airl.ine'e conrract to deliver a bill to 
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the order of its New York correspondent. This section is entirely permissive; 
it imposes no duty to issue such bills. Whether a connecting carrier will act 
as issuing agent is left to agreement between carriers. 

Definitional Cross: References: 
"B.ill of ladin~1

'. § 1-201. 
"Consignor". § 7~102. 
<tGoodsn. § 7-102. 
"Issaer1

'. § 7-102. 
"Receipt of goods". § 2-103. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

s 7-306. Altered Bills of Lading. An unauthorized alteration or filling 
in of a blank in a bill of Jading leaves the bill enforceable according to its 
original tenor. 

COl\il!\'IENT: Prior l;niform Statutory Provision: § lt); Uniform Bills of Lading 
Act. 

Changes; Generally revised and simplified; explicit treatment of the situation 
where- a blank in an executed document is :filled without authority. 

Purposes of Changes: iln unauthorized alteration whether made with or without 
fraudulent intent does not relieve the issuer of his liability on the document as 
originally- executed. Uniform Warehouse Receipts -4...ct 13 excused the issuer 
from any liability to a fraudulent alterer, other than the liability to deliver the 
good._,;; according to the tetms of the original document. It is difficult to eonceive 
what liability the draftsman intended to excuse. l!r.iform Bills of Lading Act 16 
contains no such excuse pro\'ision, and is follo,ved in t.1-iis respect in the present 
section. Uniform Bills of Lading -~ct 16 characterizes an unauthorized alteration 
as 1'void" but apparently nothing more was intended than that the alteration 
did not change the obligation o:f the issuer. This is sufficiently covered by the 
terms of this section. 3Ioreovar cases are conceivable in whic."1. an alteration would 
not be itvoid''; for example, an alteration made by common consent of a trans~ 
-fcrcr and t.Tansferee o:f a document might evidenee an enforceable contract between 
them, The same rule is made applicable to the tilling in of blanks, n matter on 
which the prior Acts were silent. 

Definitional Cross References; 
''Bill of lading". § 1-201, 
"Iseueru. § 7-102. 

VIRGI1'1.4: ANNOTATIONS 

Prior Statute.. .. : None. 

§ 7-307. Lien of Carrier. (1) A carrier has a lien on the goods covered 
by a bill of lading for charges subsequent to the date of its receipt of the 
goods for storage or transportation (including demurmge and terminal 
charges) and for expenses necessary for preservation of the goods incident 
to their transportation or reasonably incurred in their sale pursuant to law. 
But against a purchaser for value of a negotiable bill of lading a carrier's 
lien is limited to charges stated in the bill or the applicable tariffs, or if no 
charges are stated then to a reasonable charge. 

(2) A lien for charges and expenses under subsection (1) on goods 
which the carrier was required by law to receive for transportation is effec­
tive against the consignor or any person entitled to the goods unless the 
carrier had notice that the consignor lacked authority to subject the goods 
to such charges and expenses. Any other lien under subsection (1) is 
effective against the consignor and any person who permitted the bnilor to 
'.10.ve control or possession of the goods unless the carrier had notice that 
t,1e bailor lacked such authority. 

425 



( 3) A carrier loses his lien on any goods which he voluntarily 
or which he unjustifiably refuses to deliver. 

COMME1'<"'T: Prior Uniform Statutory Provision: §§ 27 through 32, 
Warehouse Receipts Aet. ?i':,;\>y:t 

Ch
1
anges: ~ewnh.ttden; tl~en e

1
hxtetnded ~o cam..

1
·e.z:. dl.iientohf ~~:9mtoon cab!'rlter

1
vhallda~: -}.ft.t;:3; 

un ess carrier a no 1ce - a consignor !1cK~ au on .... .,_ su Jee e gooda ---,,_-_; ,._ 
to cha:rges a:r.d expenses. Where the earner ;s not reqmred by law to :recclvt >--><C< 
the goods for transpoTtation, lien validated against anyone who permitted the '.'" -; 
bailor to have posses.;ion even if he had no real or apparent authority. -

Purposes of Changes: The section is intended to give carriers a specific etahlt.Qt7 
Een for charges and expenses similar to that given to warehousemen by the ftnt 
sentence of § 7-209. But since carriers do not commonly claim a lien for cha.rgea 
in .relation to other goods or lend money on the security of goods in their han~ 
provisions for a general lien or a security interest similar to those in § 7~209{1) 
and (2) are omitted. See Comment to § 7-105. Since the lien given by this sei:tion 
is specific. and the stora~e o:r transportation often preserves or increases the 
vnlue of the goods, subsection (2) validates the lien against anyone who permitted 
the ba.ilor to have possession of the goods. ·~there the carrier is :required to receive 
the goods for transporl:ation1 the owner's interest may be subjected to cha.z:g'ff 
and expenses arising out of deposit of his goods by a thief. Cf. § 9-3.:0~ The 
c1-ucial mental element is the carrier's knowledge or reason to know of the bailor'1 
lack of authority. 

Cross References: 
§§ 7-209, 9-102(2) and 9-310. 

Definitional Cross References: 
"Bill of lading''. § 1-201. 
"Consignor''. § 7-102. 
11Delivery". § 1-201. 
''Goods". i 7~102. 
"Person1

'. § 1-201. 
"P=chaser", § 1-201. 
HValue". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 61-30 through 61-35. 

§ 7.;,os. Enforcement of Carrier's Lien. (1) A carrier's lien may be 
enforced by public or private sale of tbe goods, in bloc or in parcels, at any 
time or place and on any terms which are commercially reasonable, after 
notifying all persons known to claim an interest in the goods. Such notifi­
cation must include a statement of the amount due, the nature of the 
proposed sale and the time and place of any public sale. The fact that a 
better price could have been obtained by a sale at a different time or in a 
different method from that s2lected by the carrier is not of itself sufficient 
to establish that the sale was not made in a commercially reasonable man­
ner. If the carrier either sells the goods in the usual manner in any recog­
nized market therefor or .if he sells at the price current in such market 
at the time of his sale or if he has otherwise sold in conformity with com­
merciaily reasonable practices among dealers in the type of goods sold he 
has sold in a commercially reasonable manner. A sale of more goods than 
apparently necessary to be offered to ensure satisfaction of the obligation 
is not commercially reasonable except in cases covered by the preceding 
sentence. 

(2) Before any sale pursuant to this section any pers,:m claiming a 
right in the goods may par the amount necessary to satisfy the lien and 
the reasonable expenses incurred under this se,:tion. In that event the 
goods must not be sold, but must be retained by t1,e curner- subject to the 
terms of tJ1e hill and this i\rticle. 



(3) The carrier may buy at any public sale pursuant to this section. 

(1) A purchaser in good faith of goods sold to enforce a carrier's lien 
takes the goods free of any rights of persons against whom the lien was 
valid, despite noncompliance by the carrier with the requirements of this 
section. 

Ci) The carrier may satisfy his lien from the proceeds of any sale 
pursmtnt to this section but must hold the balance, if any, for delivery 
on demand to any person to whom he would have been bound to deliver 
the g.oods. 

(6) The rights provided by this section shall be in addition to all 
other rights allowed by law to a creditor against his debtor. 

(7) A carrier's lien may be enforced in accordance with either sub­
section (1) or the procedure set forth in subsection (2) of ~ 7-210. 

(8) The carrier is liable for damages caused by failure to comply with 
the rnquirements for sale under this section and in case of 'hillful violation 
is 1iai)le for conversion. ' 

CO~f}IE);T: Prior Uniform Statutory Provision: § 33, tJniiorm Warehouse Re· 
telpts Act. 

Chnnges: Rewritten; provisions extended to carriers' liens: simplified foreeloeuro 
proceeding provided. 

Purposes of Changes: This section is intended to give the carrier an enforcement 
;:iroce<lure of his lien coextensive with that given the warehousemen in cases other 
than those covering noncommercial storage Dy him. See Comment to § 7 ~210. 

Cross Reference~ 
§ 7-210. 

l)efinitional Cross References: 
''Bill of lading". § 1-201. 
ucreditor". § 1-201. 
uneHvery". § 1-201, 
"G-Ood faith". § 1~201. 
''Goodsn, § 7-102. 
''Notification". § 1-201. 

-"Notifies". § 1-201. 
"Person". ~ 1-201. 
••Purchaser·'. § 1-201. 
"Rights". § 1-201. 
"Term". § 1-201. 

VIRGINIA ANNOTATIONS 

Prh)r Statutes: Code 1950, §§ 61-36, 56-126, 56-127. 

Comment~ The Virginia s't.atutes. §§ 66-126 ar.d 56-127., only apply to "unclaimed 
ttrticles" and so are not affected by this section of the U.C.C. 

§ 7-309. Duty of Care; Contractual Limitation of Carrier's Liability. 
(1) A carrier who issues a bill of lading whether negotiable or nonnego­
b,l)le must exercise the degree of care in relation to the goods which a 
reasonably careful man would exercise under like circumstancs. This sub­
section does not repeal or change any law or rule of law which imposes 
1'a',i!ity upon a common carrier for damages not caused by its negligence. 

(2) Damages may be limited by a provision that the carrier's liability 
c11aU not axceed a value stated in the document if the carrier's rates are 
'i·2percdent upon value and the consigr:or by the carrier's tariff is afforded 
rm opportunity to declare a hlgher value or a value as lawfully provided 
ii, the tariff, or where no tariff is filed he is otherwise advised of such 
•;pportm,ity; but no such limitation is effective with respect to the carrier's 
,iability for conversion to its own use. 
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( 3) Reasonable provisions as to the time and mannex of presen 
c\aims and instituti?g actions based on the shipment may be included hi a: 
bill of lading or tariff. ~iii' 

:Ji:::_ ,' 
C0!\11\lENT: Prior Uniform Statutory Provision: § 3, Uni:Eorm Bills of L&dinltt~h<', -0\: 
Act. -., '-f:'l'.:i~f' 
Changes: ConsoH<lated and rewritten. ,--:Yi:t: 
Purposes of Changes: The old uniform act provided that bills o:f lading coald not." 
contain terms llnpairing the obligation of reasonable care£ Whether this ia vio-. 
lated by a stipulation that in ease of loss the bailee1s liability 13 limited to atnti.-d; 
amounts has been much controveTted. For interstate rail transportation tll-0 
matter is settled by the Carmack Amendn1ent to the Interstate Commerce Act 
{See 49 U.S.C,-1. § 20(11)). The :present section is a generalized version of the 
Interstate Comn1erce Act provisions. The obUgation of due care is radically 
qualified, in the case of maritime bills and international air bills, by federal legi,g.. 
~ation and treaty. All this special l~gisl2-tion would rema.ln in effect even if 
Congress enacts this Cod0. including the present Article. See § 7-103. 
Subsection (1) does not impair any rule of law imposing the liability of an 
insurer on a common carrier in intrastate com::nerce. Subsection (2), however, 
applies to snch Liability as well as to liabiiity based on negligence. The entire 
section is subject under § 7-103 to applicz.l)lc provisions in filed tariffs, such aa 
the common disclaimer of res:ponsibility for undeclared articles of extraordinary 
value, hidden fTom view. Tanffs which la,vf;,:lly provide a ma..Timum unit valae 
beyond which goods are not taken fall within the same principle, ::t.nd are expresaJy 
covered by the words "value as lawfully pros:7ided in the t:rrffi.11 

Cross Reference: 
§ 7-103. 

Definitiona1 Cross References: 
"'~.\etion". § 1-201. 

''Consitrno:ri1
, 7-102. 

"Bill of ladinr·· § 1-201. 

"Docul'llent". 7 ~ 102. 
"'Goods". § 7-102. 
"Value". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 5f.i-119. 
Comment: The last sentence of subsection '7-309(1) saves Code 1950, § 5f.i-119, 
which invalldatcs contr~tctual provisions purporting to exemr,t transportation 
companies from their liahility as common c2sriers. Tho Supren1e Court of Ap­
peals in Chesapeake & Ohio Railway Co, v. Osborne, 154 Va~ 477, 4-94. 158 S.E. 
865 (1930), discussed this liability in these terms: 0 The liabilit).,. of the carrier is 
pr-,u;tically that of an insurer of t.'1.e property to the ful1 amount of its value 
against all 1oss or damage of whatever kind~ due to whateYer cause, with the 
exception of loss or damage caused by the act of God or the public enemyt to 
which e.'Cception in modern times there have been ad(!ed loss or damage from 
the il1herent nature of the property. In case of loss or dest~uction of the property 
for which the carrier is li.ab1e, it is liable for the full value of the property, and 
in e•.-eut df injury· or damage to the prope:rty for which the carrier is liable, it 
is liable for the full amount of the damage thereto/' See also ~!\.dams Express 
Co. v, Allen, 125 Va. 530, 544-45, 100 S.E. 473 (1919); Southern Expres:, Co. v. 
Keeler. 109 Va. 459. 4tiS-69, 64 S.E. 38 (1909) i Chesapeake and Ohio Railway Co. 
v. Pew, 109 Va. 288, 294, 64 S.E. 85 (1909). 

Subsection 7~309{2} p~rmits the cattier to limit the amount of damages on the 
basis of declared v,;,iues. The Vi:rginla stalute does not co\·er this, but the Vir­
ginia cases have rei.>.:.~·nizcd that a shipper ,vho knov:in~ly misrepresents the 
value of goods is estopped, after the goods !::ave been lost ~or damaged, to assert 
th::i.t the valu,:; was different from what h;:, ha<l represented. :t to De. Chesapeake 
& Ohio RaihYa.y Co, v. Osborne, 154 \,.,a, 47"'7, 503-0G, 15~3 S.E. 865 (!.930}; Adams. 
Express Co. Y. G1".:'en, 112 Va. 527, 533-35, 72 S.E. 102 (1911); Southern Express 
Co. v. Keeler, 10fJ Va, ,t59, 469, 64 3.E. S8 (1909). 
The 'lirginia st::rt-i:to Co0s r~ot exp1·essly the eff:::ct of p:rovisic,n;, in hilis 
of lading relatin:;!· t,) rhe time and manner presendns c:lalms and inscituting 
actions. AppnTe;1:ly, the ~uestion has never 1)een p:ffSr;n::ed in Virg!r,Jn as regards 
an :nt:r:i.state sb.::;:·n1ern: >iur.; the Supren1e C.::,u.::t of Appeals .. applying federal law, 
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has several times given effect to such provisions in hills of lading covering inter­
state shipments. Chesapeake and Ohio Railway Co. v. National Fruit Products 
Co., 155 Va. 438, 447-48, 155 S.E. 630, 72 A.L.R. 878 (1930); Chesapeake and 
Ohio Railway Co. v. Martin, 154 Va. 1, 143 S.E. 629, 152 S.E. 335 (1928); rev'd, 
283 U.S. 209 (1931); 01d Donllnion Steamship Co. v. Flanary & Co., 111 Va. 816, 
8~0-22, 69 S.E. 1107 (1911): Liquid Carbonic Co. v. Norfoik and Western Railway 
Co., 107 Va. 32.3, 380, 58 S.E. 569 (1907). 
-Although not covered, the DCC is consistent with the holding in Norfolk and 
\Veste:rn Railway Co. v. Stuart's Draft Milling Co., 109 Va. 184, 189-90, 63 S.E. 
415 (1909), that t.iie liability of a carrier is converted into the liability of a 
0.varehouseman when the consignee refuses to :receive the goods. 

PART 4 

WAREHOUSE RECEIPTS AND BILIS OF LADING: 
GENERAL OBLIGATIONS 

§ 7.,io1. Irregularities in Issue of Receipt or Bill or Conduct of Issuer. 
The obligations imposed by this Article on an issuer apply to a document 
of title regardless of the fact that 

(a) the document may not comply with the requirements of this Article 
or of any other law or regulation regarding its issue1 form or content; or 

(b) the issuer may have violated laws regulating the conduct of his 
business; or 

fc) the goods covered by the document were owned by the bailee at 
the ,ime the document was issued; or 

(cl) the person issuing the document does not come within the defini-
tion of warehouseman if it purports to be a warehouse receipt. 

GOL\'1i\f.ENT; Prior t"niform Statutory Provision: § 20, Uniform Warehouse 
Receipts Act; § 23, Uniform Bills of Lading ~.\ct. 

Changes: ::'.\iost of the materi::d is new; the uniform act sections cited deal only 
with nonreceipt and misdescription. 

Purposes of Changes and New :\latter: The bailee1s liability on his document de­
spite nonreceipt or misdescription of the goods is affirmed in §§ 7-203 and 7~301. 
1'he purpose of this section is to make it clear that reg::i.rdless of irregularities a 
document which falls within the definition of document of title in1poaes on the 
issuer the obligations stated in this Article. For example~ a baHee will not be 
permitted to avoid his obligation to deliver the goods ( § 7-403) or his obligation 
r:,f due care with respect to them {§§ 7-204 and 7~309) by taking the position that 
no valid "document" was issued because he failed to -file a statutory bond or did 
not pay ;.;;tamp taxes or did not disclose the ulace of storage in the document. 
Sanctions against violations of statutory or idministrative duties with respect 
to documents should be limited to revocation of license or other measures pre­
scribed by the regulation imposing the duty. As to the continuing vitality oi 
regulations, in addition to :hose found in this Artlcle, of documents: of title, 
see §§ 7-103 and 10-103. 

('ross References: 
§§ 7·103, 7-203, 7-204, 7-301, 7-309 Md 10-103. 

Dellnitiona.1 Cross Referenees: 
"Bailee". § 7~102. 
"Docu111ent". § 7~102. 
"Docun1ent of title". § 1~201. 
''Goods". § 7-102. 
''Issuer". § 7~102. 
''Person". § 1-201. 
"i.Yarehouse receipt". § 1-201. 
''Warehouseman't. § 7~102. 

VIRGINU ANNOTATIONS 

Prior Statutes: Code 1950, § 61-28. 
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,,_>: 

§ 7-402. Duplicate Receipt 01· Bill; Overissue. Neither a duplica~ x 

any other document of title purporting to cover goods already represen 
by an outstanding do~ument of the same \ssuer confers an:\' right in the:( 
goods, except as provided m the ease of bills m a set, ovenssue of docu3 
ments for fungible goods and substitutes for lost, stolen or destroyed docu- · 
men~s. But the issuer is liable for damages caused by leis overissue or 
failure to identify a duplicate document as such by conspicuous notation 
on its face. 

CO)IlfENT: Prior lJniform Statutory Provision: § 61 

ceipts Act; § 7, Uniform Bills of Lading .. \ct. 

Changes: Consolidated and rewritten. 

Purposes of Changes: ·1. This section treats a duplicate which is not properly 
ident:ified as such iike any other overish-ue of docureents: a pmchaser of such 1, 

docun1ent: acquires no title but only a cause of action for damages against the 
person who made his deception possible, i;xcept in the eases noted in the section. 
But parts of a bill lawfully issued in a set of parts are not "overissue" ( § 7-304). 
Of course, if the issu€r has clearly indicated that a docu_inent is a duylicate so 
that no o?le can be deceived by it, and in fact the duplicate is a correct eopy of 
the origi:r.a1. the warehouseman is not ii.able for preparing and delivering such a 
duplicate copy. 
Z. The section applies to nonnegotiable documents to the extent of pro".'1.ding an 
action fo1· <lama.ges for one who acquires an unmarked duplicate from a transferor 
··.vho knew the faets and would therefore himself have had no cause o:f action 
against th!? issuer of the duplicate. Ordinarily the transferee of a nonnegotiable 
doeument acquires only the rights of his transferor. 
3. Overissue is defined so as to exclude the corr.1non situation where two valid 
documents of different issuers are outsblnding ior the same. goods at the same 
time. Thus freight forwnrder.s commonly issue l1i~ls of lading to their customers 
for small ship~ents to be com.bined into carload s1'..ipments for which the rail~ 
road will issue a bill of ladir :! to the :fonvarder. So also a warehouse receipt 
n1ay be outstanding against gtl-OdS, and the holder of the receipt may issue de­
livel'Y orders against the s3.Il'l.e goods. In these eases dealings with the aub­
,c:equenUy ?ssued documents may he effective to trar.sfe:r title; e.g. negotiation 
of a delivery order will effee:iYely tra'!lsier title in the ordinary case where no 
,H?Jhonesty has occurred and t.he goods are available to satisfy the orders. § 7-503 
pt'ovides for cases of confliet between documents ?f di:ffe1·ent issuers. 

Cross Refel'enees: 
Point 1: §§ '7-207, 7-304, and 7-601~ 
Point 3: § 7-503. 

Definitional Cross References: 
"Bill of Jadin.1;". § 1~201. 
"Conspicuous". § 1-201* 
'
1Document". § '7-102. 

'.'Document of -titleu. § 1-201. 
'"Fungih!e11 goods. § 1-201. 
'•Goods". § 7-102. 
·'Issuer''. § 7-102. 
''Right11

• § l-201. 

VIRGrNIA ANXOTAT!ONS 

Prior Statu~¥s: Code 1950, § 61-9. 

7-403~ ()biigation of Warehousemr;.n or Carrier to Deliver; Excuse. 
(1) bailee must deliver the goods to a person entitled ,mder the docu­
ment >:>':to complies witl1 subsectinns (2) :1nd (3), unless and to tl1e extent 
that t\e hailee c;;tablishes anv of the folk1\vin<r: ,. - ·- ,::, 

t1eli ve1·:,? of the goods tG a uerson -,,vl:ose receipt ,vas rightful as 
t}ie cla~.:nant; .. 

1}:1:::1age to or delay, loss -Jr destru::1::on of the goods f'Jr whic11 tt': .. e 
bailee 's ,nt liable; 

430 



( c) previous sale or other disposition of the goods in lawful enforce­
ment of a lien or on warehouseman's !awfal termination of storage; 

( d) the exercise by a seller of his right to stop delivery pursuant to 
the provisions of the Article on Sales (§ 2-705); 

(e) a diversion, reconsignment or other disposition pursuant to the 
provisions of this Article (§ 7-303) or tariff regulating such right; 

(f) release, satisfaction or any other fact affording a personal de­
fense against the claimant; 

(g) any other lawful excuse. 

(2) A person claiming goods covered by a document of title must 
satisfy the bailee's lien where the bailee so requests or where the bailee 
is prohibited by law from delivering the goods until the charges are paid. 

(3) Unless the person claiming is one against whom the document 
confers no right under § 7·503 (1), he must surrender for cancellation 
oJ· notation of partial deliveries any outstanding negotiable document cover­
ing the goods, and the bailee must cancel the document or conspicuously 
note the partial delivery thereon or be liable to any person to whom the 
document is duly negotiated. 

( 4) "Person entitled under the document" means holder in the case 
oi a negotiable document, or the person to whom delivery is to be made 
by the terms of or pursuant to written instructions under a nonnegotiable 
document. 

(V.A.LC Note: The Official Text offers as optional language at the end of sub­
section {l)(b) of the section, the following: ", but the burden of establishing 
negligence in such cases is on the person entitled under the documentu.) 

COSIMEN'T: Prior l'niform Statutory Provision: §§ 8 through 12, 16 and 19, 
Lr,iform \Va:rehouse Receipts ~<\ct; §§ 11 through 15, 19 and 22, Uniforni Bills 
of Lading ~.i\ct. 

Changes: Consolidated and rewritten. 

Purposes of Changes: 1. The general and primary purpose of this revision is to 
simplify the statement of the bailee's: obligation on the document. The interre­
lations of the separate sections of the old uniform acts dealing with "obligation 
to deliver/1 ''jusi;Hlca:ion in delivering/' and r<liability for misdeliver~,.,, are ob .. 
scure. The present section is constructed on the basis of stating virhat previous 
deliveries or other circumstances operate to excuse the bailee's normal obligation 
on the document. .-\ccordingly, "justifiecr• de!i~,eries under the old uniform acts 
no,v find :heir place as "excuse" under subsection (1). Unjustified deliveries, i.e., 
"misdeliveries" under the old acts, are simply omitted from the list of excuses, 
thus permitting the normal obligation on the document to be asserted. 

2. The principal case covered by subsection (1) (a) is delivery to a person whose 
title is paramount to the rights represented by the docu1ncnt.. For example, if a 
thief deposits stolen goods in a warehouse and takes a negotiable receipt, the 
wa1·c,housen:an is not liable on the receipt ii he has surrendered the goods to the 
true owner, even though the receipt is held hy a good faith purchaser. See 
§ 7-503(1). liowever, if the owner ent:ru$ted. the goods to a person with power 
of disposition, and that person deposited the goods and took a negotiable docu­
n:ent,_ the o\VI!e1'1S receipt would not be .rightful as against a holde:: to whom the 
negotiable dDcument was duly negotiated, and delivery :'.o tl1e owner wcul<l not 
g-.iYe the bailee a defense aguinst such a holder. See §§ 7-502(1) (b) 1 7 .. 503{1) (a). 

:1. Subsection (1) (U) amounts to u. cross refe:r ... uce to all the tort l.'.:lw that de­
termines t:1.e varying responsibilities and standards of ~re appli<:abl~ to com~ 
n1Ercinl bn.Uets. A,. restu.ten:ent of this tort law vtould be beyond the seope of 
th.is ~let. 1Huch of tJ1c applicable law as to re.SJ?Onsibility of bailees for the pre.ser­
Yt~~ion o:f the goods and limitation of Eo.bility .1n cass: of Joss hns been codified for 
particular classes o:f bailees in ipterstut2 and foreign corr:.mercc by fe(:eral iegis~ 
l·ition an(t t:·eaty and for in::rastate carriers, and other bailees by the regulatory 



st~te la.ws :preserved by § 7-103. In the absence of governing legislat.ioii 
common law \vill prevail subject to the minimum standard of reasonable 
preseribed by §§ 7-204 and 7-809 of this Artiele. The optional language in. 
section {l)(b) states the rule laid down for interstate -:arriers in many fe.der&r--\:' 
cases. State decisions are in conflict as to both carriers and Wl\rehousetneaL:t,: ,:~-
Particular stat.:cs may prefer to adopt the federal rule. '.Yk-// 

4. Stubfsectdioli~ (2) elimtii;iates the im"Phd'~tion fof the
1 

toldduni:~rmth acts that a:~:-\ .J~.·.·.t~.·.· 
ques or e very mus •Je accomparue :JY a orrna en er Y.I, e amount of the. "., 
charges due. R:.1ther, th.e bailee must :request :payment of the amount of his lla .,·'. 
when asked to deliver, and only in ease this request Is refused is he justified in.<'··· 
declining to deliver because of nonpayment of chrrrges. Vlhere deli'vecy \Vithoct" 
pay-ment is forbidden by 1avt. the requ,:,st is treat0.d as implicit. Such a FO­
hibitjon reflects a policy of unifo1·mity to preYent discrimination by failure to 
request :payment in particular eases. 

5. Subsection {3) states the obvious duty of a bailee to take up a negoti3ble 
document or note partial deliveries conspicuously thereon. and the result of failure 
in that duty. It is subjeet to only one: e-xeeption, that stated in subsection 1 (a) 
of this section and in § 7~503(1). It :is limited to cases of delivery to a claimant; 
it has no application, for e.."'tample, where goods held under a negotiable document 
are lawfully sold to enforce the bailee's Een. 

Cross References: 

Point 2: §§ 7-502 and 7-503. 
Point 3: §§ 7-103, 7-204, 7-309 and 10-103. 
Point 5: § 7-503(1). 

Definitional Cross References: 

"B2.ilee''. § 7-102. 
"C<rns:picuous". § 1-201. 
HDerivery". § 1~201. 
l<'Document''. § 7-102. 
"Document of title". § 1-201. 
"Duly negotiaten. § 7-501. 
"Goods11

• § 7-102. 
''Person". § 1-201. 
i.Reeeipt of goods". § Z..103. 
'(Right'?. § 1-201. 
1''l'er1ns". § 1-201. 
''Ware:housen1anr,. § 7-102. 
"Wri:ten". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 61-11 through 61-15, 61-19, 61-22. 

C.)mmcnt: This sec~on is in accord with Bell Storage Co. v. Harrison, 164 Va.. 
278, 285-8G, 180 S.E. 320 (1935) 1 which ,:;cognize<l that tl1e bailee must make 
delivery of the goods to the party entitled to them un<ler the. document. of title, 
unless it e;,.n establish some 1awiuI excuse for not doing .so 1 such as delivery to 
the rightful oWTier or dispossession by legal process. The s~ction is also con· 
~istent ,\it:h Railway Express A,gency '\". Ktssler, 189 \Ta. 3011 308, 52 S.E. 2d. 
102 (1949), in which it was said th2.t there is an absoiute duty on the carrier to 
delivc-r ':he ~oods only to a person autho.r_._zed to recei"'e the:n, and that reasonable 
care in making a delivery is not sutfieient. 

The adopt-i::,n oi subsection '7-403(1) (b) without the optional language le~:ea 
unchanged the 'lirgi:r.ia rule as reg"ards :he burden of p!'oof in fixin~ the ll:i.btht1 
,rf a wa.r:ohousen1:1.n. John Nix & Co. v. Eerhert, 149 Va. 131, 134-35, 140 S.E. 121 
{19:'.:7), held that the bailor must prove by a preponderunt•e of the Bvidence that 
21e de1b.-e:-cd the goods in goo<l conditio'.: to the b~ilee .:.i..YJ.d that they were: re­
:uxned in n damaged eond:ition. Thereupon, the bai1ee must prove- by a pre­
ponder!J.nce .;f th0 s'\-"id~n::-:e that he exerd.co;:;:d due c.a:e in order to be :r()i.ieved from 
iiaSiHty, 

Subsection 7-403(:-5) makes a bailee lia:)1e to a person ~o \Vhom ,: negotiable 
<locumcr:.t ,,i title ha.s been Hd'.tly negoti:i:2d," wher1 the h;1i:iee has d-,livered the 
,roods v:ithcut C;'...J.1{:elling the document. 1£:.e ;rpplJeation of the UCC t,1 the fact 
situation in Norf::,lk and Western P..a.il~ny Co. ·:. ~-tylor, 153 Va, 5-:'5, 150 S.E. 
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:352 (1929), which actually involved interstate commerce. is not entirely clear . 
. A. seller shipped a carload of flour to a buyer~ taking a bill of lading to his own 
order, and forwarded the bill of lading with a. draft. The carrier delivered the 
flour, without requiring su:rrender of the bill of lading~ to the buyer, who had not 
paid the draft. Under these eireumstances the carrier waa he1d liable for eon~ 
version. UCC 7-501 (2) (b) says that when a document running to the order of 
a named person is delivered to him the effect is the same as if the document had 
been negotiated. ·The same result would be reached un<le:- the UCC as in this 
case if "duly negotiated" under UCC 7~403(3) includes a transaction the effect 
of which is the same ''as i£ the document had been negotiated." 

COUNCIL COMMENT 

The outional language is omitted to accord with Virginia law as noted in the 
Virgin1a Annotations. 

§ 7 -404. No Liability for Good Faith Delivery Pursuant to Receipt 
or Bill. A bailee who in good faith including observance of reasonable 
commercial standards has received goods and delivered or otherwise dis­
posed of them according to the terms of the document of title or pursuant 
to this Article is not liable therefor. This rule applies even though the 
person from whom he received the goods had no authority to procure the 
document or to dispose of the goods and even though tbe person to whom 
he delivered the goods had no authority to receive them. 

C01\IMENT: Prior Uniform Statutory Provision: § 10, lJniform Warehouse Re~ 
ceipts Act; § 13, Uniform Bills n£ Lading Act. 

Changes: Consolidated and rewritten. 

Purposes of Changes: The generalized test of good faith and obse,:vance ot rea­
sonable commercial standards is substituted for the attempts to particularize 
what c_onstituqos good faith in the cited sections of the old uniform acts. The 
section states explicitly what is perhaps an imnlieation from the old acts that 
the common law rule of ninnocent conversion" by unauthorized "'intenneddling" 
with another's properly is inapplicable to the operations of commercial carriers 
and warehousemen, who in good faith and with reasonable observance of com .. 
mercial standards pe:r±'orm obligations which they have assumed and which gen­
erally they are under a legal compulsion to assume. The section applies to de­
livery to a fraudulent holder of a valid document as well as to deHvery to the 
holder of an invalid document. 

Definitional Cross References: 
11Bailee't. § 7-102. 
"Delivery". § 1-201. 
"Docutnent of title". § 1-201. 
'

1 Good faith". § 1-201. 
"'Goodsn. § 7-102. 
''Person". § 1-201. 
"Receipt of goods". § 2-103. 
"Term". § 1-201. 

VIRGINIA Al'."NOTATIONS 

Prior Statutes: Code 1950, § 61-13. 
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PART 5 

WAREHOUSE RECEIPTS AND BILLS OF LADING: 
NEGOTIATION AZ';J) TRANSFER 

§ 7-fiOl. Fonn of Negotiation and Requirements of "Due Negotiation" 
(1) A negotiable document of title running to the order of a named perso~ 
is negotiated by his indorsement and delivery. After his indorsement in 
blank 01· to bearer. any person can negotiate it by delivery alone. 

(2) (a) A negotiable document of title is also negotiated by delivery 
alone when by its original terms it runs to bearer. 

(b) When a document running to the order of a named person is de­
livered to him the effect is the same as if the document had been negotiated. 

(3) Negotiation of a negotiable document of title after it has been in­
dorsed to a specified person requires indorsement by tbe special indorsee as 
well as delivery. 

( 4) A negotiable document of title is "duly negotiated" when it is 
negotiated in the manner stated in this section to a holder who purchases 
it in gooc'. faith without notice of any defense against or claim to it on the 
part of any person and for value, unless it is established that the negotia­
tion is not in the regular course of business or financing or involves re­
ceiving the document in settlement or ;,ayment of a money obligation. 

(5) Indor:sement of a nonnegotiable document neither makes it nego­
tiable nor adds to the transferee's rights. 

( 6) The naming in a negotiable bill of a person to be no ti.tied of the 
arrival of the goods does not limit the negotiability of the bill nor constitute 
notice to a purchaser thereof of any interest of such person in the goods. 

CO)I.:\-IENT: Prior Uniform StatutoQ· Provision: §§ 28, 29t 31, .32 and 38, Uniform 
Sales Act; §§ 37, 38, 39, 40 and 4'7, l}niform Wareho::ise Receipts Act; §§ 28, 
29, 30, 31 and 38, Lnif'orm Bills oi Lading Act. 

<-l1anges: Consolidated and rewritten. 

Purposes of Changes: 1. In general this section is intended to clarify the 
lun~uage of the old acts and to restate the effect of the better decisions there­
under. An in1portant new concept is af!ded, however, in th.e requirement of ' 1regUitir 
cc;;;rse of business or financing" to effect the "due negotiation" wb.ich will tronsfer 
greater rights than those held by the person negotiating. The foundation of the 
me-::·cantile doctrine of good faith purc.hase fo:r value has always been. as shown 
by the case situations, t11e fur':herance and protection of the regular couTSe of 
trarie. The reason for allowing a person, in bad faith or in error, to convey away 
ri;;d1f·,:; ;vhich are not his o,vn has from the beginning been to make possible the 
spee-<ly handling of thn.t great run of commettial tran:so.ct~ons which are patently 
usual and norrnal. 

There are two asnects to :.he usual and normal course of mercanti1e dt•::.Hngs, 
nnn,eir, the pe:rso11 makin.r the ';;1'"'a.Ilsfer and the nature ,1f the transaction itself. 
Th·2 first question ;,1;,hich ~rises ls: Is the transferor a verson with whom it i.! 
reasonable to de..'ll as having fuH. no,ve;-s? In re!;!ltd to~ docu1nent:s of title the 
or;ly holder \vhose possession avp~::!.:·s, commercially, to be in order :.s almost 
inYar'.:1.bly a. persoe in the trade. Xo comn1erch1! purpose is served by allowing 
a tt·:1n1p or _a pro:'e.ssor to '"duly ne::;11ti;1te" an order b:ill of lading for hides or 
eoV:0n not his own, snd sir.ce such a trn,isfer is obvious!~,. not in thB. regular course 
oi buslness1 it is excluded :from the scope of tbe :n·ote.::tion of subsection (4). 

Tl:0 second question posed hy the :•regular course" quali:'icat:on is: Is ':he trans~ 
action one ·.vhich is no1·n1;1l!y prop,:?-r to pass .full ri:;;hts without inq:_u~:;;·,. even 
the;.:,:;.'h the ttn.nsfe-2:'.;'Jr l1imseLf :11ay not h<rve such rights to pass, and e\·en t.,i.cugh 
he. tl\~\Y be acting in breach l)f ch.:::t-,, '? In l'aising :;his quc17:vn th!? ''reX".Jiar :course" 
criterion hus the f;!rtl1er ufh·ru:taf!'e of lin1it'!n~ th,;; e..fi'el'.•ti·:e v.·yongfiiJ \iisposition 
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to transactions whose protection will really further trade. Obviously, the snapping 
':Ip of goods for quick resale at a price suspiciously below the market desen·es no 
protection as a matter of policy; it is also clearly outside the range of regular 
course. 

-~ny notice from th() face of the document sufficient to put a merchant on inquiry 
us to the Hregulax course" quality of the transaction will frustrate a "due nego­
tiation". Thus irregularity of the document on its face or unexplained staleness 
of a bill of lading 1nay appropriately be recognized as negating a negotiation in 
''regular'' course. 

A pre-existing claim constitutes value, and u.due negotiation" does not require 
"new value." A usual and ordinary transaetion in which documents are received 
as security for credit previously extended m:iy be in "regular" course1 even though 
there is a demand for additional collateral because the cxeditor Hdeerns himself 
insecure." But the matter has moved out of the regular course of financing if 
the debtor is thought to be insolvent, the credit previoU3ly extended is in effect 
cancelled, and the creditor snatches a plank in the shipwreck under the guise of 
a demand for additional collateral. Where a money debt is. ''paid" in commodity 
paper1 any question of "'regular" course disappear.s 1 as the case is explicitly 
excepted .from Hdue negotiation11

• 

Z, Negotiation under this section may be made by any holder no matter how he 
acquired possession of the document. The present section :follows in this respect 
the Uniform Bills of Lading Act and amendments of the original Uniform Sales 
Act and Uniform Warehouse Receipts _4.ct proposed by the Commissioners on 
Uniform State Iiaws in 1922. 

3. Subsection (2) (b) makes explicit a matter upon which the intent of the old 
acts was clear hut the language somewhat ob.scure: a negotiation results from 
a deiivery to a banker or buyer to whose order the document has been taken hy 
the person making the bailment. There is no presumption of irregularity in such 
a negotiation; it may very well be in "regular course'1 • 

4. Thia } .. rticle does not cont-a.in any provision creating a presumption of due 
negotiation to, and full rights in, a holder of a document of title akin to that 
created by §§ 16, 24 and 59 of the Negotiable Instruments !;aw. But the reason 
of the provisions of this Act (§ 1~202) on the prima facie authenticity and ac­
curacy of third party documents. joins ,vith the :reason of the present section to 
work such a presumption in favor of any person who has power to make a due 
negotiation. It would not n1n.ke sense .for this Act to authorize a purchaser to 
indulge the presumption of regularity if the courts were not also called upon 
to do so. 

Cross References: 

Point 1: §§ 7-502 and 7-503. 
Point 2: § 7-502. 

Definitional Cross References! 
"Bearer". § 1-201. 
"Delivery". § 1-201. 
HDocument". § 'i-102. 
"Document of title". § 1-201. 
"Good faith". § 1-201. 
'.'_Ho1der11

• § 1-201. 
·'}fotice". § 1-201. 
11 Person°. § 1~201. 
''Purchase1

'. § 1-201. 
0 Rights". § 1-201. 
1"re1''l1):i/'. § 1-201. 
"Valuet'. § 1-201. 

VIRGI:'!IA A:'!NOTATI0:-1S 

Prior Statutes; Code 1950, §§ 61-40 through 61-43, 61-50. 

Comment: l!nder the original §§ 40 and 47 of the L'niform Warehouse Receipts 
Act, a warehouse receipt can only be negotiated by the o,vner or by a person to 
\vhom. the possession or eustody of tl:e receipt has been entrusted by the ownert 
stJ that a person who obta:Ited the receipt by tresp:o.ss or by finding could not 
negotiate the document. In 1922 the Do~ationn.l Conference of Commissioners on 
1.Jni!'or:n State La,vs proposed substitute sections, under which a person within 
tl:.G tenor of the docurr::ent and in possession, "howe;;er such possession may have 



been acquired/' could negotiate the document. Virginia never adopted these ~ 
stitute sections. Since the UCC follows the substitute sections, the DCC changes: 
Virginia law as regards warehouse receipts in this :respect. 

For a discussion of the application of subsection 7-501(2) (b} 
tion in Norfolk and Western Railway Co. v .. ~ylor, 153 Va. 
(1929), see VIRGINIA ANNOTATIONS to UCC 7-403. 

§ 7-502, Rights Acquired by Due Negotiation. (1) Subject to the 
following section and to the provisions of § 7-205 on fungible goods a 
holder to whom a negotiable document of title has been duly negotiated 
acquires thereby: 

(a) title to the document; 

(b) title to the goods; 

( c) all rights accruing under the law of agency or estoppel, including 
rights to goods delivered to the bailee after the document was issued; and 

( d) the direct obligation of the issuer to hold or deliver the goods ac­
cording to the terms of the document free of any defense or claim by him 
except those arising under the terms of the document or under this Article. 
In the C'1Se of a delivery order the bailee's obligation accrues only upon 
acceptance and the obligation acquired by the holder is that the issuer and 
any indorser will procure the acceptance of the bailee. 

(2) Subject to the following section, title and rights so acquired are 
not defeated by any stoppage of the goods represented by the document 
or by surrender of such goods by the bailee, and are not impaired even 
though the negotiation or any prior negotiation constituted a breach of 
duty or even though any person has been deprived of possession of the 
document by misrepresentation, fraud, accident, mistake, duress, loss, theft 
or conversion, or even though a previous sale or other transfer of the goods 
or document has been made to a third person. 

C0::\11\iENT: Prior t'ni.forrn Statutory Provision: §§ 20(4), :25, 33, 38 and 6'> 
Uniform Sales ~"-ct; §§ ·tl, 47, 48 and 49, Uniform Watehouse Receipts A.ct;§§ s2: 
38, 301 40 and 42, Urui'orm Bins of Lading Act. 

Changes.: Rewritten.. 

Purposes of Changes: 1. The several necessary qualifications of the bl'oad prin­
ciple that the holder of a document acquired in a due negotiation is the OW'l'll?l' 

of the doeument and the goods have been brought together in the next section. 

2. Subsection (1) (c) covers the case of "feeding" of a duly negotiated doeument 
by subsequent delivery :o the bailee of such goods as the docurnent falsely pur~ 
ported to cover; the baEee in such cas,:; is estopped as against the hoider of the 
document. 

0. The explicit statement in subsection {l) (d) of the bailee1s direct obligation 
to the holder precludes the defense, sometimes successfuJiy asserted under the 
old acts1 that the document in question ,vas '1spent0 after :.he carier had delivered 
'.;he goods :-o a previous hvlder. But the holder is subject to such defenses as non~ 
neq-E:crent destruction even though not apparent on the face of the document, 
,1·;1d the bailee's obligation is of course subject to lawful provisions in filed cis.ssi· 
11-,~ations and tariffs, See §§ 7-103; 7-4(1~). 1'he se~tence on delivery orders ap­
plies only ::o dt:Uve:ry ol'ders in ne~0:ti~ .form which have been duly negotiated. 
Gn delivery orders, see also § 7-50.'3\2) and Comment. 

4. Subsection {2) condenses and continues the 1aw of a numhe"!" of sections of the 
:p:i:>l' acts ,vhich gave fun effec;: to :he issuance or due negotiation of a negotiable 
document. The subsec:ion adds no':hi:iz to the effect oi the r,1lcs stated in sub­
s1·c:'.ion (1), but it .has been included since such explicit ref0;;ences were relied 
ur;,Jn under the prior acts to pre!;'e1"1ce th1; rights of a pu:tehn.ser :Jy du.e negotiation 
u::.irnpai:red. The listing i:,; not exhtsu.<;t\xe, Only t:;ose matters b.::t'.'e been repeated 
:,1 this subsection which w<?re explicit1y l"eserved in the prior nets except in the 



ease of stoppage in transit. Here, the language hns been broadened to include 
"any stoppage" lest an inference be drawn that a stoppage of the goods be!ore 
or after transit might cut off or otherwise impair the purchaser's right;;. 

Cross R.:ferenees: 
§§ 7-103, 7-205, 7-40:l and 7-503. 

Definitional Cross Referenees: 
''Bai1ee". § 7~102. 
"Deiiveryn. § 1-201. 
'*Delivery orde.r11

• § 7-102. 
uDocument". § 7-102. 
"Document of tit!e"-. § 1-201. 
"Duly negotiate", § 7-501. 
"Fungible''. § 1-201, 
''Goods". § 7-102. 
"llolder11

• § 1-201. 
urssuer". § 7~102. 
"Person''. § 1-201. 
"Rights". § 1-201. 
"Term", § 1-201. 
"Warehouse re-eeiptn. § 1~20L 

VIRGIN"IA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 61-44, 61-50, 61-51, 61-52. 

Comment: This section is in aet!ord with Virginia r.a.ses holding that the transferee 
of a document of title is entitled to the goods, Seward and Co. v. Miller & Higdon, 
106 Va. 309, 312-13, 55 S.E. 681 (1906) (bill of lading); Millhiser Manufacturing 
Co. v. Gallego Mills Co., 101 Va. 579, 589-94, 44 S.E. 760 (1903) (warehouse 
receipt). 

§ 7-503. Document of Title to Goods Defeated in Certain Cases. (1) A 
document of title confers no right in goods against a person who before 
issuance of the document had a legal interest or a perfected security in· 
terest in them and who neither 

(a) delivered or entrusted them or any document of title covering 
them to the bailor or his nominee with actual or apparent authority to shlp, 
store or sell or with power to obtain delivery under thls Article (§ 7-403) 
or with power of disposition under this Act ( §§ 2-403 and 9-307) or other 
statute or rule of law; nor 

(b) acqulesced in the procurement by the bailor or his nominee of any 
document of title. 

(2) Title to goods based upon an unaccepted delivery order is subject 
to the rights of anyone to whom a negotiable warehouse receipt or bill of 
lading covering the goods has been duly negotiated. Such a title may be 
defeated under the next section to the same extent as the rights of the 
issuer or a transferee from the issuer. 

(3) Title to goods based upon a bill of Jading issued to a freight for­
warder is subject to the rights of anyone to whom a bill issued by the 
freight forwarder is duly negotiated; but delivery by the carrier in accord­
ance with Part 4 of this .Article pursuant to its own bill of lading discharges 
the carrier's obligation to deliver. 

COi\fl\.1ENT: Prior Uniform Statutory Provision: § 33, Uniform Sales Act; § 41, 
Uniform Warehouse Receipts Act; § 32, Uniform Bills of Lading ~4-et. 

Chang€s! Subsection {1) narrows~ as compared to the cited sections, the oecaM 
sions for defeating the document holder's title. 

Pu:rposes of Changes: 1. In general it may be said that the title of a purchaser 
by due negotiation prevails over almost any interest in the goods which existed 
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On the other hand, where goods are de.livered to a factor for sale, even thougb 
the ia.ctor ha:s n1ade no advances and is limited in his duty to sell for cash, the 
goods are 11 entrusted" to him ",;:vith actual , . , authority ... to sell" under 
subscc~ion (1) (a), and if he pwcures ~ aegotiable document of title he ea-n 
tr.insier the owner's interest to .a purchaser "oy due n-egotiation. Further, where 
the factor is in the business of selling, goods ent;rus'ted to him ~imply for s:de­
keeping or storage may be entrusted under circumstances ·which give him 
"apparent authority to ship, store or sell" under subsection (1) (a}; or powl!r 
of disposition under §§ 2-,103, 7-205 or 9-307, or under a statute such ns the 
earlier Fuctors _-\.cts, or under a rule of la·,v giving effect to apparent ownership. 
See § 1-li)3. 

Persons having an interest in goods also frequently deliver or ,;;ntrust them to 
agents, or servants other than factors for the purpose of shipping or warehousing 
or under circumstances reasonably contemplating such action. Rounding out the 
case lo.w development under the prior ,A.cts, this Act is clear that such _persons 
assu1ne full risk that the a.gent to whom the goods are so delivered may ship or 
store in breach of Cuty, take a. document to his own order and then proceed to 
rr.isappropriate it. 'Ih.is A.ct makes no distinction between possession or m1.,tre 
custody in sueh situations and finds no exception in the case of larceny by a baflee 
or the like. The safeguard in such situations lies in the requirement that a due 
negotiation can occur only "in the regular course of business or financing" and 
that the purchas~ be in good faith and without notice. See § 7..501. Documents 
of title have no market among the comme:·cially inexperienced and the com­
mercially experienced do not take them without inquiry from persons lmovvn 
to be truck drivers or petty clerks even though such persons purport to be oper .. 
ating in their 0\1.·n names. 

Again, where the seller allo,vs a buyer to receive goods under a contract for sa!e, 
though as a "conditional delivery" or under "eash sale" terms :and on e.""<plicit 
ag:ree,ment fo:r in:.mediate ;,ay!Uent, the buyer thereby acquires power to defeat 
the seller1s interest by transfer of the goods to certain good faith purchaser-a. 
S.:,,B § 2-403. Both in policy and und-e:r the language of subsection (1) (a) th:it 
san:e: power must be e.xtended to accomplish the same result if the buyer pro~ 
c-c.res a negotiable document of title to the goods and duly negotiates it. 

z. 'Cnder sttbsection (1) a delivery order issued by a person having no right Jn 
or power over the goods is ineffective unless the owner acts as provided in .su?­
section (1) (a) or {b). Thus the rights of a transfe1-ee of a nonnegot1abre 
wurehouse receipt can be defeated by a delivery order subsequently issued by 
the tr::insferor only if the transferee Ndelivers or entrusts" to the ''petson pro~ 
curing" the delivery order or "acquiesces" in his :procurement. Similarly, a 
s2:c'Jt1d delivery order issued by the same issuer for the same goo6:i will ordinarily 
be subjec4.: to :he f~::'st, both under this section and under § 7-402. After a cielivery 
order is validly issued hut; before it is accepted, it may nevertheless be defeated 
under subsection (2) in mueh the same v..-ay that the rights of ~ transferee n111y 
b-2 dvfeated under § '7-504. For example, a buyer in ordinary course from ~e 
~ssue:: may defeat the ri:r::its of the holder of a prior delivery order if tbe ha:lee 
recei\'t;S notification of the huver's ri~h.ts before notification of thJ:a holder1s rights. 
§ ':" -504(2) (b). But an e-cce}lted delivery order has the sain-e e:Xect as a doeu .. 
me~1t. issued by ';:he bailee. 

3. 1::nCer subsection (!1) a bill of lading issued to a. ireight ftJrwarder is sub­
orciina:ed to the freh?'ht forwarder's certificate, since the bill o~ its face gives 
nntfr,~;, Df the :fact that a f!'ei!;';ht fO!"W:lrder is h1 the pie~ 11.nd hall in all prob­
abiH::y :ssu2d a certificate. Bu.t the carrier is protected in foI101~ng the terms 
of its o·.vn bill cf lrrding. 



Cross References; 
Point 1: §§ 2-403, 7-205, 7-501, 9-307, and 9-309. 
Point 2: §§ 7-402 and 7-504. 
Point 3: §§ 7-402, 7-403 and 7-404. 

Definitional Cross References: 
"Bill of lading''. § 1-201. 
"Contract for :sale"~ § 2-106. 
HDelivery". § l-201. 
"Delivery order". § 7-102. 
"Docunlent". § 7-102. 
"Doeument of title". § 1-201. 
11 Duly negoUaten. § 7-501. 
11 Goods11

• § 7-102. 
HPerson". § 1-201. 
"Right". § 1-201. 
"Warehouse receipt". § 1~201. 

VIRGh'!IA ANNOTATIONS 

Prior Statutes: Code 1950, § 61-44. 

§ 7-504. Rights Acquired in the Absence of Due Negotiation; Effect 
of Diversion; Seller's Stoppage of Delivery. (1) A transferee of a docu­
ment, whether negotiable or non-negotiable, to whom the document has 
been delivered but not duly negotiated, acquires the title and rights which 
his transferor had or had actual authority to convey. 

(2) In the case of a nonnegotiable document, until but not after the 
bailee receives notification of the transfer, the rights of the transferee 
may be defeated 

(a) by those creditors of the transferor who could treat the sale as 
void under § 2-402; or 

(b) by a buyer from the transferor in ordinary course of business 
if the bailee has delivered the goods to the buyer or received notification 
of his rights; or 

(c) as against the bailee by good faith dealings of the bailee with the 
transferor. 

(3) A diversion or other change of shipping instructions by the con­
signor in a nonnegotiable bill of lading which causes the bailee not to 
deliver to the consignee defeats the consignee's title to the goods if they 
have been delivered to a buyer in ordinary course of business and in any 
event defeats the consignee's rights against the bailee. 

( 4) Delivery pursuant to a nonnegotiable document may be stopped 
by a seller under § 2-705, and subject to the requirement of due notifica­
tion there provided. A bailee honoring the seller's instructions is entitled 
to be indemnified by the seller against any resulting loss or expense. 

CO::\IJ1ENT~ Prior Uniform Statut.ory Provision: § 34. Uniform Sales Act; 
§§ 41(b) and 421 Wniform Warehouse Receipts A.ct; §§ 32(b) and 33, Uniform 
Bills of Lading A.ct. 

Changes: Generally rewritten; Subsection (3) is new. 

Purposes of Changes and New Matter: 1. Under the general principles controUing 
negotiable documents, it is clear th.at in the absence of due negotiation a trans­
feror car.not convey greater rights than he himself has, even ,vhen the negotiation 
is formaEy perfect. This section recognizes the transferor's po,ver to transfer 
rights which he h.tmself has or has "actual aut.1ority to convey." Thus, ,vhere a 
ne~otiable docun1ent of title is being transferTed the operntlon oi the principle of 
estoppel is not recognized, as contrasted with sit;.;ations inYohring the transfer 
of the goods themselves. { Compare § 2-403 ~n good fo...ith purchase of goods.) 
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A 11ecessary part of the price for the protection of regular dealings with negoflabW 
documents oi title is an insistence that no dealing which is in any way irre~­
shall be :recognized as a good faith purchase of the docUnlent or of any righla; 
p_er~aining to it. Sot w~~re ~e transfer ?f a negotiable docu:nent ~ils as a uego..'.-f'.J· 
t1at1on becaru;e a reqms1te mdorsement 1s forged or otherwise nnssing, the pur.'-:,:,:", 
chase~ in go?d faith and f_or Yaiue may be in the anomalo.us position of having -3./iJ'· .. 
1<:ss nghts, ;.n pa:r,t, than lf he had purchased the goods themselves. True, his::--,/·-'··-' i 
11.ghts are not subJect to defeat by attachment of the goods or surrender of thl'l?Jt · "i''ii;/' 
to hls transferor (Contrast subsection (2)]; but on the other hand, he cannot ·{:-~.~~,,-
acquire enforceable rights to controi or receive the goods over the bailee's ob- ,, 
jeccion merely by gi¥ing notice to the bailee. Similarly, a consignee who makes 
pay1nent to his consignor against a stl"aight bi1l of lading can thereby acquire the 
position of a good faith purchaser of goods under provisions of the Article of 
this Act on Sal.es {§ 2-403), whereas the same payment made in good faith against 
an unindorsed orde:r bill would not have such effect. The appropriate remedy of 
a purchaser in such a situation is to regularize his status by compelling indon;e .. 
ment of the document (see § 7~506). 

2. ~.\s in the ease of transfer-as opposed to adue ne:gotiation"-<.)f negotiable 
documents, subsection (1) empv\\--ers the :ransferor of a nonne!?'otiable document 
to tr:msfer only such rights as he himself has or has "actual authority,, to convey .. 
In c?ntrast to situations invoh'ing the goods themselves the operation of estoppeJ 
or agency principles is not here recognized to enaOle the transferor to convey 
greater rights than he actually has. Subsection (2) makes it clear, however, that 
the transferee of a nonnegotiable document may acquire rights greater in some 
respeetS than those of his transferor by giving notice of the transfer to the bailee:. 

3. Subsection (3) is in part a reiteration of the ea:rxier's immunity from liability 
if it honors .instructions of the consignor to divert, but there is added a provision 
protecting the title of the substituted consignee if the latter is a buyer in ordinary 
course of business. A typical situation would be where a manufacturer, having 
shipped a lot of standardized goods to A .. on nonnegotiable bill of lading-, diverts 
the goods to eusi-Omer B who pays for them. l.Tnder orthodox passage--of-title-by­
appropriation doctrine A might reclaim the goods from B. Howevex1 no con­
sideration of commercial policy supports this involvement of an innocent third 
pa:rty in the default of the manufacturer on his contract to ~.\..; and the common 
con1n1-ercial p:raetiee of diverting goods in transit suggests a trade understanding 
in ac'.:!ordance with this subsection. 

4. Subsection ( 4) gives the eanier an express right to indemnity where he honors 
·a seller's request to stop deliVt>.ry. 

6. ~ 1-201(27) gives the bailee protectio~ if due diligence is exercised, similar 
to that found in the third parag7aph of § 33, l:nifonn Bills: of Lading Aetf where 
the bailee's organization has not had tirne to act on a notification. 

Cross References: 
Point f: §§ 2-403 and 7-506. 
Point 2: § 2-403. 
Point 3: §§ 1-303 and 7-403(1) (e). 
Point 4: §§ 2-705 and 7-403(1) (d). 

Definitional Cross References: 
''Bailee1t* § 7-102. 
H!Jill Of lading". § 1-201. 
"Buyer in ordinary course of business't, § 1-201. 
"Consignee". § 7-102. 
"Consignor". § 7-102. 
"Creditor". § 1-201. 
"Delivery". § 1-201. 
''Document" .. § 7-102. 
"Duly negotiate". § 7-501. 
"Good faithn. § 1~201. 
1'Goods". § 7-102. 
11llonor". § 1-:.?0l. 
"~otifieationn. § 1-201. 
":F\:.:rchaser". § 1-201 .. 
"Rights". § 1~201. 

YIRGIXIA A:\'NOL\.TIOSS 

Prior Statutes: Code 1950, §§ 61-44(b), o:·45. 
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§ 7 -505. Indorser Not a Guarantor for Other Parties. The indorse­
ment of a document of title issued by a bailee does not make the indorser 
liable for any default by the bailee or by previous indorsers. 

COl\llYlENT: Prior tiniform Statutory Pro,ision: § 87, Uniform Sales Act; § 45, 
Uniform Warehouse Receipts Act; § 36, Uniform Bills of Lading Act. 

Changes: No substantial change. 

Purposes of Changes: The indorsement of a document of title is generally under~ 
stood to be directed to\vards perfeeting the transferee's rights rather than to,vards 
assuming additional obligations. The language of the present section, however, 
does not preclude the one case in which an inrlorsement given for value ~nrantees 
future action, namely, that in which the bailee has not yet become liable upon 
the document at the time of the indorsement. Under sueh circumstances the in­
dorser, of course, engages that appropriate hono?' of the document by the bailee 
will occur. See § 7-502(1) (d) as to negotiable delivery orders. However, even 
in such a case, once the bailee attorns to the transferee, the Jndorser1s obligation 
has been fulfilled and the policy of this section excludes anv continuing obligation 
on the po.rt of the indorser ior the bailee's ultimate actuai. periormnnce. 

Cross Reference: 
§ '7-602. 

Definitional Cross References: 
''Bailee". § 1-102. 
"Document of title". § 1~201. 
"Paxty"~ § 1-20L 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 61-48. 

§ 7 -506. Delivery Without Indorsement: Right to Compel Indorsement. 
The transferee of a negotiable document of title has a specifically enforce­
able right to have his transferor supply any necessary indorsement but the 
transfer becomes a negotiation only as of the time the lndorsement is 
supplied. 

COMl\sIENT: Prior Uniform. Statutory ProvL'lilon: § 85t Uniform Sales Act; § 43, 
Uniform Warehouse Receipts Aet; § 34, Uniform Bills of Lading Act. 
Changes: Consolidated and rewritten; former requirement that transfer be ''for 
value" eliminated. 

Purpotses of Changes: 1. From a commercial point of view the intention to trans­
fer a negotiable document of title which requires an indorsement for its transfer, 
is incompatible with an intention to withhold such indorsement and so de.feat 
the effective use of the document. This position is sustained by the absence of 
any reported case applying the prior provisions in almost forty years of decisions. 
Further, the preceding section and the Comment thereto make it clear that an 
indorsement generally imposes no responsibility on the indorser. 
2. Although this section provides that delivery of a document of title without 
the necessary indorsement is effective as a transfer, the transferee, of course, 
has not regularized his position until such indorsement ia suppliedT Until this 
is done he cannot claim rights under due negotiation within the requirements of 
this Article (subsection (4} of § 7-'-001) on "due negotiation/' Simi!arly, despite 
the transfer to him QI bis transferor's title, he cannot denui:nd the goods :from 
the bailee until the negotiation has been completed and the document is in proper 
form for surrender. See § 1-403(2). 

Cross References: 
Point 1: § 7-505. 
Point 2: §§ 7-501(4) and 7-403(2). 

Definitional Cross References: 
"Document of title'1• § 1,..201. 
"Rights". § 1-201. 

VIRGINIA ;L'!NOTATIONS 

Prior Statutes: Code 1950, § 61-46# 
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§ 7-507. Warranties on Negotiation or Transfer of Receipt or B 
Where a person negotiates or transfers a document of title for value other~ 
wise than as a mere intermediary under the next following section then 
unless otherwise agreed he warrants to his immediate purchaser o~y in 
addition to ar:y warranty made in selling the goods , 

(a) that the document is genuine; and 

(b) that he has no knowledge of any fact which would impair its· 
validity or wortll; and 

(c} that his negotiation or transfer is rightful and fully effective with 
respect to the title to the document and the goods it represents. 

CO~lliENT: Prior Uniform Statutory Provision: § 36, 'C'"niform Sales Act; § 44 
Uniform Warehouse Receipts Act; § 351 Uniform Bills of Lading .. <\ct. ' 

Changes: Consolidated and rewritten without change in policy. 

Purposes of Changes: 1. This section omits provisions of the prior acts on war~ 
ranties as to the goods as unnecessary and incomplet.e. It is unnecessary b.ecause 
such warranties derive from the contract of sale and not from the transfer of 
the documents. The fact that transfer of control occurs by way of a document of 
title does not limit or displace the ordinary obligations of a seller. The former 
provision, n1oreover, was incomplete because it did not expressly include all of 
the warranties -..vhich might rest upon a seller under such circumstances. Thls 
Act handles the problem by means of the precautionarJ reference to "any war~ 
ranty made in selling the goods." If the transfer of documents attends or :follows 
the making of a contract for the sale of goods, the general obligations on wnr­
:ranties as to the goods (§§ 2-312 through 2-318) are brought to bear as well 
as the special warranties under this section. 

2. The limited warranties of a delivering or collecting intermediary are stated 
in § 7-508. 

Cross References: 
Point 1: §§ 2-312 through 2-318. 
Point 2: § 7-508. 

Definitional Cross References: 
"Document". § 7-102. 
"Document of title". § 1-201. 
"f'senuine". § 1-201. 
"('T(lods". § 7~102. 
"Person". § 1-201. 
"Purchaser'. § 1~201. 
"Value". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 61-47. 

§ 7 -508. Warranties of Collecting Bank as to Documents .. A collecting 
bank or other intermediary known to be entmsted with documents on be­
half of another or with collection of a draft or other claim .against delivery 
of documents warrants by such delivery of the documents only its own good 
faith and .authority. This rule applies even though the intermediary has 
purchased or made advances against the claim or draft to be collected. 

CO~f)IB~l: Prior Uniform Statutory Prov1sion; None. 

Purposes: 1. 'Io state the 1imited warranties given with respect to the docuw 
ments aecorr.:panying a do.::umenta:ry draft. 

2. In wnrranting its '.luthority a bank only ';>;atrants its authority from its trans­
feror. See § 4~208. It does not warrant the genuineness or effectiveness o:f the 
doe1"JJ1ent. Compare § 7~507. 

3. r)ther d:::ities and :rights of banks handll:i_g documentv.r7 dmfts for collection 
are stated in Article 4, Part 5~ 
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Cross References: 
§§ 4-208 and 7-607, 4-501 through 4·504. 

Definitional Croos References: 
"Collecting bank". § 4-105. 
"Delivery"_. § 1-201. 
"Document'1• § 7-102. 
"Draft". § 5-103. 
"Good faith;'· § 1-201. 

VIRGINL4. ANNOTATIONS 

Prior Statutes: None. 

§ 7-509. Receipt or Bill: When Adequate Compliance With Commercial 
Contract. The question whether a document is adequate to fulfill the ob­
ligations of a contract for sale or the conditions of a credit is governed by 
the Articles on Sales (Article 2) and on Letters of Credit (Article 5). 

COilfi\lE"'"l\fT; P:rio:r lTniform Statutory Provision: None. 

Purposes: To cross-refer to the Articles of this. Act which deal with the sub­
stantive issues of the type of document of title required under the contract en­
tered into by the parties. 

Cross References: 
Articles 2 and 5. 

Definitional Cross References: 
"Contract ior sale'". § 2-106. 
"Document". § 7-102. 

VIRGINIA ANNOTATIONS 
Prior Statutes: None. 

PART 6 

WAREHOUSE RECEIPTS Al'.\'D BILLS OF LADING: 
MISCELLANEOUS PROVISIONS 

§ 7·601. Lost and Missing Documents. (1) If a document has been 
lost, stolen or destroyed, a court may order delivery of the goods or issu­
ance of a substitute document and the bailee may without liability to any 
person comply with such order. If the document was negotiable the claim­
ant must post security approved by the court to indemnify any person 
who may suffer loss as a result of nonsurrender of the document. If the 
document was not negotiable, such security may be required at the dis· 
cretion of the court. The court may also in its discretion order payment of 
the bailee's reasonable costs and counsel fees. 

(2) A bailee who without court order delivers goods to a person claim­
ing under a missing negotiable document is liable to any person injured 
thereby, and if the delivery is not in good faith becomes liable for con­
n,rsion. Delivery in good faith is not conversion if made in accordance 
with a filed classification or tariff or, where no classification or tariff is 
filed, if the claimant posts security with the bailee in an amount at least 
double the value of the goods at the time of posting to indemnify any 
person injured by the delivery who files a notice of claim within one year 
after the delivery. 

COl\-Il\IENT: Prior Uniform Statutory Provision; § 14, Uniform Warehouse :Re­
ceipts Act; § l~, Uniform Bills of Lading Ac~ 
Chang(!s: Ge!leral Revision. Principal innovations include: aff~rmation of baileets 
privilege to de.liver to claimant without resort to Judicial proceedings .it the bailee 
acts in good faith and is willing to tu1ce the full rlsk of loss in ca£e the lost docu­
ment turns up ln the hands of an innocent purchaser; explicit authorization to 
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the court to o-rder bailee to issue a substitute document rather t1:u.m make p 
delivery of the goods; inclusion of "stolen11 .as well as lost documents; extenaioa 
of section to nonnegotiahie documents. -->;'f\"> 

Purposes of Changes: The purposes of the changes insofar as they are not ~ 
evident are as follows: . 
1. ,A .. s to bailee's privilege to deliver without court order, doubt had arisen a.a-~ 
the propriety of such action unde?' § 54 of the Uni:form Warehonse Receipts Act. 
which made i.t a crime to de.liver goods covered by negotiable receipts withou.i 
taking up the receipts ''a"'l':cept in the cases provided :or in § 14" (the lost rece.lpQI 
section). This has been interpreted by one court as exempting from criminal 
liability only if the judicial procedure of § 14 was follo,ved. Dahl v, Winter .. 
Truesdell-Diercks Co., 61 N.D. 84, 237 N.W. 202 (1931). Although the criminal 
provisions are not being re-enacted in this ... ~ct (and the t:niform Bills of Lading 
~..\ct never did include such a criminal provision), it seems advisable to clarify 
the legality of the well established commercial practice of bailees to ma.ke delivery 
where they are satisfied that the claimant is the person entitled under a lost dOC"· 
u.ment. Since the bailee remains Hable on the document in such cases, he will 
usually insist that the claimant provide an indemnity bond. 
2. The old acts provide only for compulsory delivery of goods; this section pro,. 
vides also for compulsory issuance of a substitute document. li continuance of 
the bailment is desirable there is no reason to requll'e the goods to be withdrawn 
and redeposited in order to secure a negotiable document. The present acts would 
probably be so interpreted. § 20 of the Federal Vlarehouse Act and some state 
la,vs e:;q:;ressiy require issuance of a new receipt on proof of loss and posting 
of bond. 
3. Claimants on nonnegotiable instruments are permi~d to avail themselves 
of this procedure because straight bills of lading sometimes contain provisions 
that the goods. shall not be delivered except UPon pl'oduction of the bill. If the 
carrier should choose to insist upon production of the bill. the consignee should 
have some means of compelling delivery on satisfactory proof of entitlement.. 
Ordinar:1y no security would he necessary Lo indemnify a bailee in delivering to 
the person named in a nonnegotiable document. But disputes as to negoti .. 
ability may arise? in which case if there is a reasonable doubt on the point the 
bailee should he protected against the possibility that the missinJ document would, 
in the hands of an innocent purchaser for value1 be held negotiable. 
4. It seems unnecessary to to state, ru3 do the present acts, that the court shall 
act "on satisfactory proof of such loss or destruction/' The right of action created 
by the section is conditioned on a document ·being lost, stolen or destroyed. 
Plaintiff !llust of course bring himself within the section. Tbere is nothing in 
the language of the old nets to suggest that they intended to impose anything but 
the normal burden of proof on the plaintiff in such proceedings. 
5, Subsection (2) makes it clear that aft.er delivery without court order the bailee 
remains liable for actual dam.ages. Llability for conversion is pro-vided where 
t.11e delivery is dishonest, but excluderl "'<'-:here a filed classification or tariff is 
foHowed in good faith, or where the described bond is posted in good faith and 
no classifieat:i.on or tarffl' is filed. Liability for conversion in other ceses is left 
to judicial decision. 

Definitional Cross References: 
.. Bailee". § 7-102. 
"Bill of lading". § 1-201. 
"Delivery''T § 1~201. 
"Document". § 7-102. 
''Good faith". § 1-201. 
"Goods". § 7~102. 
r•Person". § 1-201. 
•~\1larehouse receipt". § 1-201. 
"Warehouseman". § 7-102. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 61-17. 

§ 7-602. Attachment of Goods Covered by a Negotiable Docume.nt. 
Except where the document was originally issued upon delivery of the 
goods by a pel'son who had no power to dispos;; of them, no lien attaches 
by virtue of anr judicial process to goods in the possession of a bailee for 
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which " negotiable document of title is outstanding unless the document 
be first surrendered to the bailee or its negotiation enjoined, and the bailee 
shall not be compelled to deliver the goods pursuant to process until the 
document is surrendered to him or impounded by the court. One who pur­
diases the document for value without notice of the process or injunction 
takes free of the lien imposed by judicial process. 

C01\1MENT: Prior Uniform Statutory Provisions: § 26, Uniform WaNhouse Re-, 
ceipts Act; § 24, Uniionn Bilis of Lruling Act. 
Changes: Consolidated and rewritten. 
Purposes of Changes; 1. The purpose of the section is to protect the bailee from 
conflicting claims of the document ho1dcr and the judgment creditors of the person 
who deposited the goods. The rights of the former prevail unles!!, in effect, the 
judgment creditors immobilize the negotiable document. However~ ii the docu .. 
ment was issued upon deposit of the goods by a person who had no power to 
dispose of the goods so that the document is ineffective to pass title, judgment 
liens are valid to the extent of the debtor's interest in the goods:. 
2. The last sentence covers the possibilicy that the holder of a document who 
has been enjoined from negotiating it will violate the injunction by negotiating 
to an innocent purchaser for value. In such ease the lie-n will be defeated. 

Cross Reference: 
Point 1: § 7-503. 

Definitional Cross References: 
"Bailee". § 7~102. 
"Delivery". § 1-201. 
11 Document". § 7-102. 
"Goods". § 7-102. 
"Notice". § 1-201. 
"Person". § 1~201. 
"Purchase". § 1-201. 
"Value". § 1-20.1. 

VIRGIJ.\,"IA ANNOTATIONS 

}'.rior Statutes: Code 1950, § 61-23. 

§ 7-603. Conflicting Claims; Interpleader. If more than one person 
claims title or possession of the goods, the bailee is excused from delivery 
until he has had a reasonable time to ascertain the validity of the adverse 
claims or to bring an action to compel all claimants to interplead and may 
compel such interpleader, either in defending an action for nondelivery 
of the goods, or by original aetion, whichever is appropriate. 

COMMENT: Prior I;niform Statutory Provision: §§ 16 and 17, Uniiorm Ware­
house Receipts Act; §§ 20 and 21, Uniform Bills of LadiJ:lg Act. 

Changes: Consolidation without substantial change. 

Purposes of Changes: The section enables a bailee faced with conflicting claims 
to the goods to compel the claimants to litigate their claims with each other 
:rather than with him. 

Definitional Cross References: 
''-ilction", § 1-20·1. 
''Baileen. § 7-102. 
"Delive:ry0

• § 1-20l. 
1'Goods". § 7~102. 
11Person". § 1~201. 
uReasonabfe time". § 1~204. 

VIRGrnIA ANNOT~.\TIONS 

Prior Statutes: Code 1950, §§ 61-19, 61-20. 
Comment; This section does not directly affect the result in Bell Storage Co. v. 
Hanison, 164 Va. 278~ 286-89, 180 S.E. 320 (1935), in whicll a waxehousema.n, 
who had wrongfully sold the good.S, was dertied-ttlltt-mgllt to bring a bill of inter­
pleader since :it did not stand indifferent as between the adverse claimants. 

445 



ARTICLE 8 

INVESTMENT SECURITIES 

PART 1 

SHORT TITLE AND GENERAL ~iATTERS 

§ 8-101. Short Title. Thls Article shall be known and may be cited as 
Unifor::n Commercial Cod!'-lnvestment Securities. 

COI\-fJ,lENT: The Article is neither- a Blue Sky Law nor a corporation code. It 
n:ay he likened rather to a negotiable instruments law dealing v..ith securitie&. 
Tl1e instruments covered are those included in the definition of "securityu in I 
8-102. 

Thus the Article deals with hearer bonds, formerly covered by the Uniform Nego,,. 
tiabie Instruments Law, and with Legistered bonds, not previou."ily covered by any 
Uniform Law. It also covers certificutes of stock1 formerly provided for by the 
Uniform Stock Transfer _.\.ct, and additional types of investment paper not now 
covered by any Uniform .. .\.ct. 

V!RGINIA ANNOTATIONS 

Prior Statutes: Code 1950, Title 61 Chapter 10, and Title 13, Chapter 4. 

Comment: This .Article :replaces the Uniform Negotiable Instruments Law, which 
was proposed for adoption in 1896, filld adopted in Vi:rg-i!Jin in 1S97, to the extent 
that act covered bonds as investment securlt:ies. The _-\i:ticle replaces the Uniform 
Stock Transfer Act, which wns proposed for adoption in 1909, and adopted in 
Vi1"ginia in 1924. Article 8 does not repl.ace the Uniform ... l).et for the Simplifica~ 
ti:on of Fiduciary Security Transfers, proposed for adoption in 1958, and adopted 
in Y'trginia in 19601 Code of 1950, Title 13.1, Chapter 4.1. 

§ 8-102. Definitions and Inde."< of Definitions. (1) In this Article 
unless the conte."'<t otherwise requires 

(a) A "security" is an instrument which 

(i) is issued in bearer or registered form; and 

(ii) is of a type commonly dealt in upon securities exchanges or mar­
kets or commonly recognized in any area in which it is issued or dealt in 
as a medium for investment; and 

(iii) is either one of a class or series or by its terms is divisible into 
a class or series of instruments; and 

(iv) evidences a share, participation or other interest in property 
or in an enterprise or evidences an obligation of the issuer. 

(b) A writing which is a security is governed by this Al'ticle and not 
by Uniform Commerical Code-Commercial Paper even though it also 
meets the requirements of that Article. This Article does not apply to 
money. 

( c) .;\ security is in 11registered for:n" when it specifies a person 
entitled to the security or to the rights it evidences nnd when its transfer 
may be registered upon books maintained for that purpose by or on 
bel:alf of an issuer or the security so states. 

( d) A security is in "be:-;..!'&r formn 1.vhen it runs to bearer according 
to its terrns and not by reason of .1ny ind<Jrsement. 
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(2) A "subsequent purchaser" is a person who takes other than by 
original issue. 

(3) A "clearing corporation" is a corporation all of the capital stock 
of which is held by or for a national securities exchange or association 
registered under a statute of the United States such as the Securities 
Exchax,ge Act of 1934. 

( 4) A "custodian bank" is any bank or trust company which is super­
vised ond examined by state or federal authority having supervision over 
banks and which is acting as custodian for a clearing corporation. 

(5) Ot,'ier definitions applying to this Article or to specified Parts 
thereof and the sections in whlch they appear are: 

"Adverse claim". § 8-301. 
. "Bona fide purchaser". § 8-302. 

14Broker'1
• § 8-303. 

"Guarantee of the signature". § 8-402. 
"Intermediary Bank". § 4-105. 
"lssuer". § 8-201. 
"Overissue". § 8-104. 

(G) In addition Article 1 contains general definitions and principles 
of construction and interpretation applicable throughout thls Article. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: To define the basic term of this Article, '(security'' and so to identify 
the h1struments to whic..ii this Article applies. Notice that if an instrument is a 
"'security11 as here defined it is governed by this Article and not by Article 3. 
See also § 3-103(1). Money (§ 1-201) is not a security. Nor is it commercial 
paper (§ 3-103). 

Thie section also defines certain other terms, and lists othe:r sections contain~ 
ing othe:r definitions. 

The definition of ttsecurity'' is functional rather than formal, and it is believed 
will cover anything which securities markets, including not only the organized 
a.'"1:changes but as well as the "over-the-counter" markets, are likely to regard 
as suitable for trading. For e.xample, transferable warrants evidencing rights to 
mibscribe for shares ln a corporation will normally be usecurities" within the 
definition, since they (a) are issued in bearer or registered form, (b) are of a 
type commonly dealt in on securities markets, (c) constitute a class or series 
o:f instruments, and (d) evidence an obligation of the issuer, namely the obliga~ 
tion to honor the warrant upon its due exercise and issue shares accordingly. 

On the other hand the definition does not cover anything ( whether it is a "se­
curity" or not under regulatory statutes like the Seeurities Act of 1933 Ol' a 
state Blue Sky law) which is not either uof a type commonly dealt in upon se· 
eurfties exchanges or markets," or "commonly recognized ... as a medium fol' 
investment,,, 

Cross Reference: 

§ 3-103. 

Definitional Cross References: 

uBearer". § 1-201. 
''Issuer". § 8~201. 
"::\'Ioney". § 1-201. 
"Person''. § 1-201. 
"Rightsn. § 1-201. 
"Term". § 1-201. 
'

1\Vriting". § 1-2DL 



VIRGINU ANNOTATIONS 

l)rior Statutes: None. 

Comment: Upon a finding tlmt the instnunent in Wall v. Fairfax, 180 Va. ~·· '"'~.·.''4'. 
23 S.E,2d 130 {1942), was an instrument commonly recognized as a medium of_ --,-~ 
investment in the area in which it was issued or dealt in, it would apparently-,- "':>J;c:.t,': 
qualify as "a seeurity11 under this Article. See VIRGINIA ANNOTATIONS to -"- '-'< 
ucc 3~104. i.''.'.t-f 

The section is in aecord with Stuart Court Realty Corp. v. Gillespie1 150 Va.. 515 
625, 143 S..E .. 741, 59 .A .. L.R. 334 {1928)i that a eorporate bearer coupon bond U: 
a negotiable instrumen~ 

§ 8-103. Issuer's Lien. A lien upon a security in favor of an issuer 
thereof is valid agninst a purchaser only ii the right of the issuer to such 
lien is noted conspicuously on the security. 

cmarn:NT: Prior Uniform Statutory Provision: Uniform Stock Transfer. Ad, 
§ 15. 

Purposes: The rule of § 15 of the fonner A.et is made applicable to all 0 se~ 
curitie_.,n covered by the .\rtic!e. A eorresuonding rule as to restrictions on tran.s­
i,er imposed by the issuer appears at § g:204, 

"Xoted" makes clear that the te..'"d of the lien :p:rovision need not be set forth in 
fuil. Howevert this would not override .a provision of an applicable corporation 

- ~ode requiring statement ffl haec verba. 

Cross Reference: 

§ 8-204. 

Definitional Cross References: 

"Conspicuous'\ § 1 .. 20L 
urssuer". § 8-201. 
"Security1

'. § 8-102. 

VIRGL'f!A ANNOTATIONS 

Prior Statutes: Code 1950, § 13.1-415. 

§ 8-104. Effect of Overissue; "Overissne." (1) The provisions of this 
Article which validate a security or compel its issue or reissue do not apply 
to the extent that validation, issue or reissue would result in overissue; but 

(a) if an identical security which does not constitute an overissue is 
reasonably available for purchase, the person entitled to issue or valida­
tion may compel the issuer to purchase and deliver such a security to hlm 
against sur~ender of the seeurity, if any, which he holds; or 

(b) if 11 security is not so available for purchase, the person entitled 
to issue or validation may recover from the issuer the price he or the last 
purchaser for value paid for it with interest from the date of his demand. 

{2) "Overissue" means the issue of securities in excess of the amount 
which the issuer has corporate power to issue. 

COMME:s-T: Prior Uniform Statutory Provision: :Yon.e. 

Purposes: 1: Deeply embedded in corporation law is the conception that ucor-­
porate power" to issue securities stem..s :'rom the statute, either general or 
special~ under which the corporation is organized. C,1rporation codes universally 
require that the charter or articles of incorporation statej at least as to '.!apital 
shares, rna."rimum limits in terms of number of shares or total dollar c:rpital 
HistorlcnUy, special incorporation statutes are simil;:;.r!y drawn and sometimes 
shnilarly limit the: U£e amount of authorized debt -'H!,,t".1rities. The theory is that 
issue of securities in exeess of the authorized amounts is prohibited. See,, for 
e::ci:nple. }Ic'\Villiams v, Geddes and 1.foss UndertJ:king Co., 1G9 So~ 894 {1935, 
La.); Cra:wford v. fi'irr City Oil Co." 216 ~4..1a~ 216, 113 So. 61 (1927); New York 
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and New Haven R. R. Co. v. Schuyler, 34 N.Y. 30 (1866). This conception per~ 
sists despite :modern corporation codes under which, by action of directors and 
stockholders, additional shares can be authorized by charter amendment and 
thereafter issued. This section does not give a. person entitled to validation, 
issue or reissue of a seeurity, the right to oompel ame.r:dment of the c..liarter to 
a-:ithorize additional shares. Therefore, in a case where issue o-f an additional 
security would require charter amendment, the plaintiff is limited to the two 
alternate :remedies set forth in paragraphs (a) and (b) of subsection {1), 

2. Where an identical security is :reasonably avaifable for purchase, whether 
because traded on an organized market, or because one or more holders may be 
,villing to sell at a not unreasonable price, the i.ssuer1 although unabJe to issue 
additional shares, will be able to purchase them and may be compelled to follow 
that procedure. West v. Tintic Standard Mining Co., 71 Utah 158, 263 P. 490, 
56 A.L.R. 1190 (1928). 
3. The right to recover damages from an issuer who h,a,.<; permitted an overissue 
to occur is well S8ttled. New York v, Schuyler, 34 N.Y. 30 (1865). The measure 
of such damages, however~ has been o_pen to question, some courts basing them 
upon the value of the stock at the time registration is refused; some upon the 
value at the time of trial; and some upon the highest value between the time of 
refusal and the time of trial. Allen v. South Boston R. Co., 150 :tiass. 200, 22 N.E. 
917, 5 L.R.A. 716, 15 Am.St.Rep. 185 (1889); Commercial Bank v. Kortright, 22 
Wend. (N.Y.) 348 (1839). The purchase pri"" of the security to the last holder 
who gave value for it is here adopted as being the fairest means of reducing the 
possibility of speculation by the purchaser. Interest may be recovered as the 
best available measure of compensation for delay. 
4. This section modifies and controls the rules otherwise laid down in this 
~~icle as to the validation and issue of securities. 'Ihe parlieular sections so 
modified are listed in the cross-references.. 

Cross Reference.a: 
Point 4: See §§ 8·202, 8-206, 8-206, 8·208, 8-311 and Part 4 of this Article. 

Df',.tinitional Cross References: 
t(Jssuer''. § 8g201. 
"Person". § 1-201. 
"Purchase''. § 1-201. 
(
1Purehaser''. § 1-201. 
"Security''. § 8-102. 
"Value". § 1-201. 

VIRGINIA Ac~OTATIONS 

Prior Statutes: None. 

§ 8-105. Securities Negotiable and Fungible; Presumptions. (1) S~ 
curities governed by this Article are negotiable instruments and are 
fungible. 

(2) In any action on a security 

(a) unless specincally denied in the pleadings, each signature on the 
security or in a necessary indorsernent is admitted; 

(b) when the effectiveness of a signature is put in issue the burden 
of establishing it is on the party claiming under the signature but the 
signature is presumed to be genuine or authorized; 

(c) when signatures are admitted or established production of the 
instrument entitles a holder to recover on it unless the defendant estab­
lishes a defense or a defect going to the validity of the security; and 

( d) after it is shown that a defense or defect exists the plaintiff has 
the burden of establishing that he or some person under whom he claims 
is a person against whom the defense or defect is ineffective (§ 8-202). 

(V ALC Note: The caption and subsection (1) of § 8-105 are contained in the 
Offit:!ial Text as follows: 
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§ 8-105. Securities Negotiable; Presumptions. (l) Securities 
Article are negotiable instruments.) 

COMMENT~ Prior Uniform Statutory Provision: None. 

Purposes: 1. This Artieie gives to bona fide -purchasers of .'1eeurities rights grea.b!r 
than those ~they 'would have if the. things boug1;-t ,ve~ chattels or simple eontnc:t.a. 
See e. g. §s 8~202, 8-301. Subsection (1) of t},.1,3 section states the eonclusion: Se,. 
curities are negotiable instruments. It remains true that the :particular kinds of 
negotiable instruments defined in this Article as usecurities" are governed by this 
A._rticle and not by A.rtie!e 3. See §§ 8-102(1) (b) and 3-103(1). But by subsection 
(2) of this section the particular rules stated in § 3-307 for the negotiable in­
struments go"<err.ed by ~4..rtic!e 3 a:re adapted to secll!'ities. 

2. "Any action on a security,, ineludes any action or proceeding brought against 
the issuer to enforce a right or interest represented by the security, e. g, to 
collect principal or interest or a dividend, or to establish a right to -vote or to' re~ 
ceive a new security under an exchange offer or plan of reorganization. 

Cross Reference: 

§§ 3-103, 3-307, 8-202, 8-301. 

Definitional Cross Reference: 

"Security". § 8-102. 

VIRGUUA ANNOTATIONS 

Prior Statutes: None. 

Comment: The UCC expressly declares that securities governed by this Article 
are negotiable, which accords with the holding2 in Stuart Court Realty Corp. v. 
Gillespie, 150 Va, 515, 525, 143 S,E, 741, 59 A.L.R 334 (1928); and Supervisors 
of Cumherl:1nd County v. Randolph, 89 Va. 614, 619 1 16 S.E. 722 (1893), holding 
that corporate bearer coupon bonds are negotiable. 

COUNCIL COM1IENT 

We feel t.;_at the language which w:e recommend is clearer and less complicated 
than that of the Official Text. 

§ 8-106. Applicability. The validity of a security and the rights and 
duties of the isauer with respect to registration of transfer are governed 
by the law (including the conflict of laws rules) of the jurisdiction ot 
organization of the issuer. 

COlll\lE~"T: Prior Uniform Statutory Provision: None. 

Purpose: To state, in aecordanee '\\·ith the prevailing ease law, a specific conili:cts 
rule applicable in the secutities field. Other confilcts rules applicable generally 
and under this _-\:rticle are stated in § 1-105. 

Cross References: 

§§ 1-105 and 8-202 and Part 4 of this Article, 

Definitional Cross Reference: 

''Issuer"~ § 8~201. 

V1RGINlA AXNOTATION"S 

Prior Statutes: None. 

§ 8-107. Action for Price. Where, pursuant to a contract to sell or a 
sale, a security has been delivered or tendered to tile purchaser, and the 
purchaser wrongfully fails to pa:r for the seeurity according to the terms 
of the contract or the sale, the seller may in addition to any other ,emedy 
recover the agreed price o: the security, Thi, provision does not affect the 
remedy of a seller tf th,, seeuritr has not bern delh·ered or t2nder2d. 
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(YALC Note: § 8-107 is contained in the Official Text as follows: 

§ 8-107. Securities Deliverable; Action for Price. (1) Unless otherwise agreed 
and subject to any applicable law or regulation respecting short sales, a person 
obligated to deliver securities may deliver any security of the specified issue in 
bearer form or registered in the name of the transferee or indorsed to him or in 
blank. 

{2) When the buyer fails to pay the price as it comes due under a contra.ct of sale 
~he .seller may recover the price 
(a) of securities accepted by the buyer; and 
(b) of other securities if efforts at their resale would be unduly burdensome or if 
there is no readily available market for their resale. 

COl\Il'IENT; Prior Uniform Statutory Provision: None~ 

Purpose: 1. The rights and interests represented by securities of the same issue 
are ''-fungible". § 1-201(17). To the extent that instruments representing such 
rights and interests (securities) are available in form to be further transferred 
by 'the person to whom they a.re deliverable, the secttrities themselves are fungible. 
Subsection (1) states the generally accepted legal consequences of such fungi­
bility. "Unless othenvLse agreed1

-', the seller, bailee, broker or other '1person 
obligated to deliver securities" need not deliver any specific instrument, but may 
select ( e, g,, from ''a fungible bulk.11 (§ 8-313 (2)) any security of the proper 
issue, in bearer iorm or appropriately registered or indorsed. 

Rules of the organized markets limiting the forms of registration in which se­
curities are deliverable in transactions on such markets are matters uotherwise 
agreed". Cases such as Parson$ v. Martin, 77 }\.lass. (11 Gray) 111 (1858) and 
Rumery v. Brooks, 205 App.Div. 283, 199 N.Y.Supp. 517 (1st Dept. 1923) holding 
a broker liable for conversion if he registers transfer of a customer's securities 
held in "cash account" out of the customer's name or tenders on deman4 for 
delivery a different though equivalent security aTe rejected. However, this Act 
does not enlarge the rights of a brokrir as to such securities so as to permit him 
without the customer's consent to pledge them for his own indebtedness as he 
may properly do with securities held in a '1margin account" and upon whieh he 
has acquired a lien for advances. The distinction is carefully preserved in Statute 
(e. g., N.Y. Penal Law § 956) and case la,v. In re 3fills1 125 App.Div. 730, 110 
N.Y.Supp. 314 (1st Dept. 1908). 

2. SubsHction (2) is designed to follow the dictum in -6,.gar v. Orda1 264 N.Y. 248, 
190 N.E. ·179 (1934) in thls context. Paragraph (b) is applicable where for ex­
ample (i) the securities are those of a "closely-held~' corporation not dealt in on 
any organized market; or (ii) because of the necessity for compliance with the 
registration requirements of the Securities Act of 1933 o:r other regulatory pro­
visions or procedures prior to offering the particular securities on the market 
substantial delay and ex:pense would be involved. The approval of these particular 
remedies does not constitute disapproval of other remedies that may exist under 
other rules of law. § 1-103. 

Cross References: 

§§ 1-103; 2-708; 2-709; 8-313(2). 

Definitional Cross References: 

''Action". § 1-201(1). 
"Contract". § 1-201(11). 
"Person". § 1~201(30). 
"Security". § 8-102. 

VIRGINL4. ANNOTATIONS 

Prior Statutes: None. 

Co1nment: The UCC does not cover the buyer's remedies for a breach of a contract 
to sell stock. See Lynch v. Highfield, 146 Va. 488, 131 S.E. 810 (1926), 

COUNCIL CO~U!E.c'IT 

The language whlch we recommend offers the broker a elear and more certain 
remedy than the provisions requiring him to establish whether resale would be 
"1111duJy burdensome" or there is no "readily available market" for the securities. 
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PART 2 

ISSUE-ISSUER 

§ 8-201. "Issuer." (1) With respect to obligations on or defenses 
a security "issuer" includes a person who 

(a) places or authorizes the placing of his name on a security (other. 
wise than as authenticating trustee, registrar, transfer agent or the like) 
to evidence that it represents a share, participation or other interest in 
his property or in an enterprise or to evidence his duty to perform an obJi. 
gation evidenced by the security; or 

(b) directly or indirectly creates fractional interests in his rights or 
property which fractional interests are evidenced by securities; or 

(c) becomes responsible for or in place of any other person described 
as an issuer in this section. 

(2) With respect to obligations on or defenses to a security a guaran. 
tor is an issuer to the extent of his guaranty whether or not his obligation 
is noted on the security. 

(3) With respect to registration of transfer (Part 4 of this Article) 
"issuer" means a person on whose behalf transfer books are maintained. 

COM.MENT: Prior l:niform Statutory Provision: §§ 29, 60, 61 and 62, Uni· 
form Negotiable Instruments T~aw. 

Changes; Definition of person liable on instnnnent adapted to investment securities. 
Purposes of Changes: 1. This Article includes many types of securities not 
covered by the Uniform Negotiable Instraments Law (§ 8-102). The term j

1issuer'' 
is here defined as a word of art, applicable to the vatious kinds of securities 
covered. 
2. This definition is for purposes of this A.rtiele only and has no implications 
with respect to other statutes using the same t.erm in a different sense. Thus 
as defined in the Securities Exchange Act of 1934, the term issuer expressly 
e..""Ccludes trustees under equipment~trnst certificates. In those con1mon forms of. 
equipment trust certificates where the payments of principal and interest are the 
direct obligation of the .indenture trustee. such trustee is an (1issuer1

' within sub­
paragraph (a) of this section. 
Subsection (2) distinguishes the obligations of a guarantor as issuer from those 
of the principal obHgor. I:lowever, it does not exenrpt the guarantor from the 
impact of subsection (4) of§ &-202. W~ther or not the obligation of the guv.t'• 
antor ia noted on the security is immate..l".ial~ Typieally, guarantors are pa.rent 
corporations, or stand in some similar relationship to the prin<:ipal obligor~ 1:t 
that reiationship existed at the time the :;;ecurity was originally issued the guar­
anty would proh.:tbly have been noted on the security. Ho,;<,·~ver, if the relationship 
arose afterward, e. g., through a pure.h:ise of stock or properties, or through 

. merger or consolidation, probably the notation would not ha.ve heen made. None­
theless, the holder of the security ls entitled to the benefit of the obligation of 
the guarantor. 

3. Subsection (3) narrows the .definition of uissue:r1' :for _purposes of Part 4 of 
this Article (registration 41. ·tnmsfer). It ls supplemented by § 8-406. 

Cross References: 
Point 1: § 8-102. 
Point Z: § 8-202. 
Point 3: Part 4 of this ~-<\.rticle. 

Definitional Cross References; 
i<Pexson". § 1-201. 
"Rights". §- 1-201. 
i'Seeurity". § 8-102. 

VIRG!NlA A!'<'10T-"' TIO XS 

Prior Statutes: Code 1950, §§ ll-381, 6-il!, 6-413, 6-414. 
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§ 8-202. Issuer's Responsibility and Defenses; Notice of Defect or 
Defense. ( 1) Even against a purchaser for value and without notice, the 
terms of a security include those stated on the security and those made 
part of the security by reference to another instrument, indenture or docu­
ment or to a constitution, statute, ordinance, rule, regulation, order or the 
like to the extent that the terms so referred to do not conflict with the 
stated terms. Such a reference does not of itself charge a purchaser for 
value with notice of a defect going to the validity of the security even 
though the security expressly states that a person accepting it admits 
such. notice. 

(2) (a) A security other than one issued by a government or govern­
mental agency or unit even though issued with a defect going to its 
validity is valid in the hands of a purchaser for value and without notice 
of the particular defect unless the defect involves a violation of constitu­
tional provisions in which case the security is valid in the hands of a sub­
sequent purchaser for value and without notice of the defect. 

(b) The rule of subparagraph (a) applies to an issuer which is a 
government or governmental agency or unit only if either there has been 
substantial compliance with the legal requirements governing the issue or 
the issuer has received a substantial consideration for the issue as a whole 
or :or the particular security and a stated purpose of the issue is one for 
which the issuer has power to borrow money or issue the security. 

(3) Except as otherwise provided in the case of certain unauthorized 
signatures on issue (§ 8-205), lack of genuineness of a security is a com­
plete defense even against a purchaser for value and without notice. 

( 4) All other defenses of the issuer including nondelivery and con­
ditional delivery of the security are ineffective against a purchaser for 
value who has taken without notice of the particular defense. 

(5) Nothing in this section shall be construed to affect the right of 
a party to a "when, as and if issued" or a "when distributed" contract to 
cancel the contract in the event of a material change in the character of 
the security which is the subject of the contract or in the plan or arrange­
ment pursuant to which such security is to be issued or distributed. 

COl\fMENT: Prior Uniform Statutory Provisions: §§ 16, 23. 28, 56, 571 601 
61, 62, Uniform Negotiable Instruments Law. 

Changes: Rules as to notice of defects or defenses, rights of purchasers, and the 
Uabjlity of primary parties applied to securities. 

Purposes: In this Article the rights of the purchaser for value without notice 
are divided into two aspects, those again.st the issuer, and those against other 
claimants to the security. Part 2 of this Article1 and especially this section, deal 
with rights against the issuer. 

1. Subsection (1) states,. in accordance with the prevailing case law, the right of 
the issuer (who prepares the te.n of the security) to include terms incorporated 
by adequate reference to an extrinsic source, so long as the terms so incorporated 
do not conflict with the stated terms. Thus, the standard practice of xefening 
in a bond or debenture to the trust indenture under whic.11 it is i&.-ued without 
spelling out its necessarily complex and lengthy provisions is approved. Every 
stock certificate refers in some manner to the charter or articles of incorpora~ 
tion of the issuer. -4...t least where there is more than one class of ;:;tock authorized 
applicable corporation codes specifically require a. statement or summary as to 
preferences, voting powers and the like. References to constitutions, statutes, 
ortlinances, rules, regulations or oxders are not so common, except in the obliga­
tions of governments or govermental agencies or unitsi but \Vhere appropriate 
they fit into the rule here stated. 

The last .sentence of subsection (1) distinguishes between the right of the issuer 
to incorporate by reference and the effect of that procedure as notice to a pur~ 
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,,,.-

chaser for value of a defect going to the validity of the security. Here the ~: 
lying concept is t!1at it is ~or tl:e issuer, not for t~e p_urc~aser, to make sure ~ 
the issuer's secur1ty complies with the law governing its 1Ssue, and the rules as tc{-' 
defenses available to the issuer are stated b.1 the following subsections. · 

2. By subsection (2) a security "is valid" in the hands of a purchaser for ~\ -:. 
without notice of a particular defect e-.;·en if the defect is so serious as to be de-,: 
scribed as one "going to the validity)I of th_e security. The few exceptions to this 
proposition are noted later. Notice that ''purchaser11 includes a person taking 
from the company on original issue (§ 1-201) where::is a "subsequent purchaser" 
does not (§ 8-102). 

3. Subsection (2) does not touch the relationship between the issuer and a pur­
chaser who takes on original issue when the defect in issue consists of the viola~ 
tion of a constitutional provision. That situation is not covered by this .'\.me.le 
but is left to the law of the particular state. 

Following the basic principles of the Negotiable Instruments Law the cases have 
generally held that an issuer is estopped from denying representations made in 
the text of a security. Del::n\•are-Ne,v Je1.·sey Ferry Co. v. Leeds, 21 Del.Ch. 279, 
186 _:\. 913 (1936). Nor is a defect in form or the invalidity of a security nor· 
mally available to the issuer as a defense. Bonini v. Family Theatre Corporation, 
327 Pa. 273, 194 A. 498 (1937); First National Bank of Fairbanks v. Alaska Auto­
motive, 119 F.2d 267 (C.C.A.Alaska 1941). 

This general rule of estoppel is here adopted in favor of purchasers, with the 
exception noted above. 

The genuineness of an instrument, on the other hand, has always been subject 
to attack and this rule is continued in subsection (3) with the stated exception 
provided for in the case of certain unautho:rized signatures ( § 8-205). 

Instead of allowing damages against the issuer, subsection (2) validates most 
defective securities in the hands of innocent purchasers, thus refusing to prefer 
such a purchaser over other investors of the same class while keeping the benefit 
oi the investment available to him. 

4. Many jurisdictions have constitutional and statutory requirements that unless 
substantial value is received by the issuer ~or the security it shall be void. This 
Article follo,v3 the better ca.3e h.t\V and vaEd~nes securities in the hands of bona fide 
purchasers where the pro"isions are statutory and bona fide subsequent pur­
chasers where the provisions are constitutional, even ,vhere this type of defect 
exist3. See as to constitutional provisions, I.:.isterbock's Appeal, 127 Pa. 601~ 18 A. 
381, 14 Am.St.Rep. 868 (1889); Clark v. F,·eeling, 196 Ark. 907, 120 S.W.2d 375 
(19:38); People's State Bank v. Jacksonian Hotel Co., 261 Ky. 166, 87 S.W.2d 111 
(1935); O'Brien v. Turner, 174 Wash. 266, :2-4 P.2d 641 (1933); and as to statutory 
requirements, Westminster National Bank v. New England Electrical Works, 73 
N.H. 465, 62 A. 971, 3 L.R.A .. N.S., 551, 111 Am.St.Rep. 637 (1906); Bankers Trust 
Co. v. Rood, 211 Iowa 289, 233 N.W. 794, '1"3 ~'l.LR. 1421 (1930). Lesser defects 
in issue a fortiori received the same treatment. 

5. ~{.lthough generally regarded as a defect going to the validity of the security 
over:issue is an exception to the rule of subsection (2) (§ 8-104) and an issuer 
cannot be required to recognize a security "-·hich constitutes an overissue. The 
provisions of the section on overissue (§ 8-104) require, however, that if a similar 
security jg reasonably available for purcha.:,e. the issuer must purchase and deliver 
it to the purchaser in place of the invalid one. 

6. Governmental issuers are distinguished in subsection (2) from other issuers 
as a matter of public policy and additional 3afeguards are imposed before govern· 
mental issues are vaiidated. Governmental issuers are estopped from asserting 
defenses only if there has been substantial compliance with the legal require­
ments gove1ning the issue or if substantial .:onsideration has been received and 
a stated purpose of the issue is one for ~1,.hich the issuer has power to borrow 
money. or issue the security. The purpose of the substantial compliance require­
ment is to n1ake certain that a mere tech:r:.icality as, e. g., in the :nanner of pub· 
lishing election notices, shall r..0t be n. g:-J;ind for deprh,ing an innocent pur· 
chaser of his rights in the security. The .J,J1icv is here adopted of such cases as 
Ton1n1ie v. City of Gadsden. 2~9 _.\.la. 521, l:58 So. 763 (1935), in n·hich minor dis­
crepancies in the form of the election ball0: used were overlooked and the bonds 
1-verc: declared vai.1d .sinc·E- i:::here had Oeton E'c:7;'istantial cD1nnliance ~;vith the statute. 
~-'\. long and -.;vell ~stablished line of Fed0:·~I cases recOgnizes the principle of 
estoppel in favor of bona fide purch::tsers ,~·~1ere municipalities issue-bonds con-
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taining :recitals of compliance with governing constitutional and statutory pro~ 
visions, made by the municipal authorities entrusted with determining such com .. 
pliance. Chaf!ee County v. Potter, 142 U.S. 355, 12 S.Ct. 216, 35 L.Ed. 1040 
(1892); Oregon v. Jennings, 119 U.S. 74, 7 S.Ct. 124, 30 L.Ed. 323 (1886); Gunnison 
County Commissioners v, Rollins, 113 U.S. 255, 19 S.Ct. 390, 43 L.Ed. 689 (1898). 
1~his rule has been qualified, however, by requiring that the municipality have 
power to issue the security. Anthony v. County of Jasper, 101 U.S. 693, 25 L.Ed. 
1005 (1879); Town of South Ottawa v. Perkins, 94 U.S. 260, 24 L.Ed. 154 (1876). 
1'hls section follows the case law trend, simplifying the rule by setting up two 
conditions for an estoppel against a governmental is.suer: (1) substantial con­
sideration given, and (2) power in the issuer to borrow money or issue the se­
eurity for t.li.e stated purpose. As a practical matter the problem of policing 
governmental issuers has been alleviated by the present practice of. requiring 
legal opinions as to the validity of the issue. The bulk of the case law on this 
point is nearly 50 years old and it may be assumed t.1.at the question now seldom 
arises. 

'T. Subsection (5) is included to make clear that this section does not affect the 
presently recognized right of either party to a ",v]1ent as and if" or 1'when dist:ri­
buwd11 contract to cancel tJ1e contract on substantial change. 

Cross References: 
Point 1: §§ 1-201, 8-203. 
Point 2: §§ 1-201, S..102. 
Point 3: § 8-205. 
Point 5: §8-104. 
See §§ 8-104, 8-203, 8-205 and 8-206, 

Definitional Cross References; 
"Delivery''. § 1-201. 
''Genuine". § 1-201. 
"Issuer". § 8-201, 
"Money". § 1-201. 
11Notice11

• § 1-201. 
uorganization;'. § 1-201. 
''Person". § 1-201. 
''Proper forn{'. § S-102. 
0 Purchaser". ,§ 1-201. 
''Seeu:i:ity". S 8-102. 
''Subsequent purchaser", § 8-102. 
"Term". § 1-201. 
'
1Unaut.t'1orized signature". § 1-201. 
"Value". § 1-201. 

VIRGINIA ANKOTATIONS 

Prior Statutes: Code 1950, §§ 6-368, 6-375, 6-380, 6-408, 6-409, 6-412, 6-413, 6-414. 

Coniment; In Supervisors of Cumberland County v. Randolph, 89 Va. 614, 6201 

16 S.E. 722 (1893), the Suprenie Court of Appeals held that the purchaser of a 
negotiable security issued by a municipal corporation, which had authorit;r to issue 
such securities, could rely upon statements in the securities, and that such a pur~ 
chaEer "is not hound to aseilrtain the truth or falsity of sueh :recital, or to look 
further than to see whether the requisite legislative authority has been conferred". 
'l"h.is approach is consistent ·urith that set forth in subsection 8~202(2.) (b} relating 
to government securities. 

§ 8-203. Stalene...ss as Notice of Defects or Defenses. (1) After an 
act or event which creates a right to immediate performance of the princi­
pal obligation evidenced by the security or which sets a date on or after 
which the security is to be presented or surrendered for redemption or 
exchange, a purchaser is charged with notice of any defect in its issue or 
defense of the issuer 

(a) if the act or event is one requiring the payment of money or the 
deEvery of securities or both on presentation or surrender of the security 
and such funds or securities are available on the date set for payment or 
exchange and he takes the security more than one year after that date; 
and 
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(b) if the act or event is not covered by paragraph (a) and he 
the security more than two years after the date set for surrender or 
sentation or the date on which such performance became due. 

(2) A call which has been revoked is not within subsection (1). 
COMl!ENT: Prior Uniform Statutory Provision: §§ 52 (2), 53, UnlfO?m 
Negotiable Instru1nents Law. 

Changes: Extensive modification of pol.icy that a holder in due course must take 
before rnat-Jrity of the instr,nnent. 

Purposes of Changes: 1. The problem of matured or cailed securities is here dealt 
v.'1.th in terms of the effect of such events in giving notice of the issuer's de­
fenses. and not in terms of "negotiability". The fact that a security is in circu.la ... 
tion long after it has been called for redemption or exchange must give rise to 
the question in a purchaser's !llllld as to why it has not been surrendered, After 
the lapse of a reasonable period of tim'3 he can no longer claim that he had "no 
reason to know'T of any defects or :h·regularities in its issue. Whe:re fund.a are 
availahie for the redemption of the security it is normally turned in mo:re promptly 
and a shorter time is set as the "reasonable period", subsection (1) (a), than is si;.t 
where funds are not available. 

It is true that defauite<l securities are frequently traded on financial markets 
in the same manner as unmatured and undefaulted instruments and a purchaser 
might not be placed upon notice of irregularity by the mere fact of default. ~<\rt 
issuer, ho,vever, should at some l)oint be µlaced in a position to detennine detiw 
nitely its liability on a.n invalid or improper issue, and for this purpose a se. .. 
curity under this section hec.ornes "stalii' two years after the default. But notice 
that a different rule applies when the question is notice not of issuer's defenses 
but of claims of ownership. § 8-305 and comment. 

2. Nothing in this section is designed to extend the life of preferred stocks called 
for redemption as "shares of stoekn beyond the redemption date. A.!te:r such a 
call1 the security represents only a right to the funds set aside for redemption. 

Cross References: 

See §§ 8-104(1), 8-202 and 8-305. 

Definitional Cross References: 

"Delive!'Y', § 1~201. 
"Issuer". § 8~201. 
iil\.foney". § 1-201. 
"Notice". § 1-201. 
"Purchaser". § 1-201. 
"Right". § 1-201. 
11Security", § 8-102. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-404(2), 6-405. 

§ 8-204. Effect of Issuer's Restrictions on Transfer. unless noted 
conspicuousiy on the security a restriction on transfer imposed by the 
issuer even though otherwise lawful is ineffective except against a person 
with actual knowledge of it. 

COMMENT: Prior Uniform Statntory Provision: § 15, t'nitorm Stock Tran•· 
fel' _<\.ct. 

Changes: Rephrased. 

Purposes of Changes: 1. "Noted0 ren1oves an ambiguity under the :former } .. ct 
and makes ch:ar that the restrietion need not be set forth in full text. See Allen 
v. Biltn1ore Tissue C-orporation, 2 ~.Y.2d 534, 141 N.E.2d 812 {1957). 

Securities dealt in ou financial markets are generally assumed to be free of ad· 
verse claims (§ s~:~Ol). That assumption should not be lightly negated. Th.ere­
fqre a strict ru'.,0 as to notice of '.l :rest:-iction 0n trunsf2r :s here hnnosed. Smee 
by hypothesis the issuer imposed the rest::ietion, the ref·.is[:l of 8.n issuer. to 
register a tra:-:s:f~r on the basis of' an unnote,d restriction constitutes a eonvemon 
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and the issuer can be compelled to register the transfer under the policy of Part 
4 of this A:rtiele. Hulse v. Consolidated Quicksilver lllning Corporation, 65 Idaho 
7G8, 164 P.2d 149 (1944); Mancini v. Patrizi, 110 Cal.App. 42, 293 P. 828 (1930). 
Conversely, the issuer to wilom a security with proper notation of a restriction 
is presented thereby receives timely notification of an adverse claim and is under 
a duty to inquire {§ 8-403). 

A purchase!' v.ith actual knowledge of an unnoted restriction certainly has 
r.otice of an adverse claim (§ 8-304 and Comment). In that situation this section 
adopts the reasoning of Baumohl v. Goldstein, 95 N.J.Eq. 597, 124 A .. ll8 (1924), 
:,nd Ton:oser v . .Karophausen, 307 N.Y. 797, 121 N.E.2d 622 (1954), rejecting the 
contrary holding of such cases as Costello v. Farrell, 234 Minn. 453, 48 N.W .2d 
557, 29 A.L.R.2d 890 (1951). 

2. 1fost jurisdictions recognize the right of issuers to impose restrictions givir1g 
rdther the issuer itself o:r other stockholders the option to pul'chase the security 
at an ascertained price before it is offel'ed to third parties. Vannucci v. Peduni, 
217 C"l. 138, 17 P.2d 706 (1932); People ex rel. Rudaitis v. Galskls, 233 Ill.App, 
414 (1924); Bloomingdale v. Bloomingdale, 107 Misc. 646, 177 ~.Y.S. 873 {1919). 
This is the type of restriction contesnplated by the present section. Mere nota~ 
tion on the security cannot, of course, validate an otherw-ise -unlawful re..'>triction. 
The present section in no way alters the prevailing case law which recognizes 
free alienabil.ity as an inhexent attribute of securities and holds invalid unrea .. 
sonable restraints on alienation such as those requiring consents of directors 
\Vithout establishing criteria fo:r the grantir::g or witholding of such consents 
and those gi..,'lng the directors an option of purchase at a price to be fi."'ted in their 
sole discretion. Howe v. Roberts, 209 ~..\la. 80, 95 So. 344 (1923}; People ex rcl. 
)Iu1com v. Lake Sand Corporation, 251 Ill.App. 499 (1929); Morris v. Hussong 
Dyeing Machine Co,, 81 N.J.Eq. 256, 86 A. 1026 (1913); New England Trust Co. 
v. Abbott, 162 Mass. 148, 38 N.E. 432, 27 L.R..A. 271. 

Nor is interierence intended with such statutory provisions as typified by § 66 
of the New York Stock Corporation Law (which permits the directors to rd'use 
to transfer the shares of a stockholder indebted to the corporation when sueh 
restriction is printed on the certificate) or by Chapter 276, § 14, of the 
New I{ampshire Revised Laws of 1942 (which prohibits any corporation from 
making any by~lai.v restraining the free sale of shares of its stock). 

No interierence is intended with the common praclice of closing books for proper 
corporate purposes. 

3. Cooperative associations and ventures, as well as private clubs are genera.lly 
considered an exception to the rules against restrictions on transfer as unreason~ 
able restraints on alienation and are permitted for example to require the .consents 
of governing bodies sueh as a board of directors. Penthouse Properties, Inc. ..,_ 1158 
Fifth Avenue, Inc., 256 App. Div. 685, 11 N.Y,S. 2d 417 (1939). 

Historically restrictions on transfer were most commonly imposed by the so-called 
''closely-held', issuers (including cooperatives and the like) in an attempt to 
restrict control tf not tot:l1 membership to a homogeneous security holder group~ 
They are being increasingly resorted to today by issuers with publicly held 
securities seeking to police enforeement of the :registration requirements of the 
Securities ~,let of 1933 against persons purchasing their securities in a transaction 
exempt from those requirements (e. g., one "not involving any public offering" 
[Securities Act of 19331 § 4 (1}} 1 or against persons in a "control» relation­

ship to the issuer. [Securities Act of 1933, § 2(11) and see Rule 405 of the 
Rules and Regulations of the Securities and Exchange Cornmission under that 
Act.] Particularly in the latter context where notation of the restriction on ail 
atfec';;ed eertificates may not be practical the isauer enforces it by notifying the 
holders of such certificates and refusing requests to register transfer out of the 
name of the 14 controlling person" either for purposes of sale or for delivery after 
sale, relying on the stated exception as to a person "with actual knowledge" of the 
restriction. 

4. This section deals only 'With restrictions imposed by the issuer and restric­
tions imposed by statute are not affected. See Quiner v. lfarblehead Social Co.~ 
JO Mass. 476 (1813); Madison Bank v. Price, 79 Kan. 289, 100 P. 280 (1909); 
Healey v. Steele Center Creamery Ass'n., 115 Minn. 451, 133 N.W. 69 (1911). 
~ or does it deal with private agreements between stockholders containL"lg restrie­
tn:e covenants as to the sale of the security ns in In re Consolidated Factors 
Corporation, 46 F.2d 561 (D.C.N.Y.1931), 

.5. ~.\ corresponding :provision concerning issuers liens appears at § 8-103. 
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Cross References: 
Point 5: § 8-103. 
See Part 4 of this Article. 

Definitional Cross References: 
"ConspicuoUB". § 1-201. 
"Issuer". § 8-201. 
"Security''. § 8-102. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 13.1-415. 

Comment: T11e UCC or.ly de:ils with restrictions on transfer '"imposed by the 
issuer." It toes not undertake to cover restrie-t:ons on transfel' imposed by priw 
vate agreen;ent, as in Colonial Coal and Coke Co. v. Rernn1 114 "Va. 8001 77 S.E. 
508 (1913); Carnegie Trust Co. v. Security Life lns. Co., 111 Va. 1, 68 S.E. 412 
(1910); or by other statutes. 

§ 8-20:i. Effect of Unauthorized Signature on Issue. An unauthorized 
signature placed on a security prior to or in the course of issue is ineffec­
tive except that the signature is effective in favor of a purchaser for value 
and without notice of the lack of authority if the signing has been done by 

(a) an authenticating trustee, registrar. transfer agent or other per­
son entrusted by the issuer with the signing of the security or of similar 
securities or their immediate preparation for signing; or 

(b) an employee of the issuer or of any of the foregoing entrusted 
with responsible handling of the security. 

C0!',,11\IE'.r,'"T: Prior Uniform Statutory Provision: § 23, Uniform Negotiable 
Instruments Law. 

Changes: Rephrased; circumstances under whit:"h an issuer is precluded from 
setting up a forget,;y as a defense made e.""<plicit. 

PurpO,Ses of Changes: 1. In current practice the problem of forged or unau~ 
thorized sigr.a.tures arises most frequently where an employee of the issue-r, trans .. 
fer agent or registrar has access to securities which he is required to prepare for 
issue by affbdng the corpor3te seal or by adding a signature necessary for issue. 
This seetion is based upon the issuer's duty to avoi.d the negligent entrusting fJ! 
securities to such persons. Issuers have long been held respo11sible for signatures 
placed upon secunties by parties whom they held out to the public as authorized 
to prepare such securities. See Fifth Avenue Bank of New 1.-ork Y. The Forty .. 
Second and GTand Street Feny Railroad Co., 137 N.Y. 231r 33 N.E. 378 1 19 L.R.A. 
331, 33 Am.St.Rep. 712 (1893); Jarvis v. llfanhattan Beach Co .. 148 N.Y. 652, 43 
N.E. 68, 31 L.R.A. 776, 51 Am.St.Rep. 727 (lll96). The "apparent authority" 
concept of some of the case~law. however, is here e..ictended and this section ex .. 
pressly rejects the technic..'1.1 distinction, made by cowts reluctant to recognize 
forg(•d signatures1 bet\\Teen cases where the forger signs a signature he is author­
ized to sign under proper circumstances and those in ,vhich he signs a sig:nature 
he is never authorized to sign. Citizens' & Southern ::;ational Bank v. Trust 
Co. oi Georgia. 50 Ga.App. 681, 179 S.E. 278 (1935). Normally the purchaser 
is not in a position to determine which signature :1 forger, ent:'.'USted with the 
preparation o.f securitiesj has '"apparent authority-1' to sip anti ,vlrich he has not. 
The issuer, on the other h~nd, can protect himself a;ain:r:: such fr"1ud by the 
enr0ful selection and bonding o.f agents and employee,;:, '..,r- by action over against 
tran;:fe:r agents and regis~ra!'s who in turn may bond tbeir personnel 

2. The issuer eannot be held liable for the honesty of emplor•Jes not entrusted. 
directly or indit'€ctly, with the signing, preparation, or responsible handling of 
similar securities and whos.e possible eommis...5ion of iorgerr it has no reason to 
antieip.ate. T'ne result in such cas~s as Hudson Trust Co. v .. A.merican Linseed 
Co.;232 N.Y. 350, 134 N.E. 178 (1922), and Dollar Sazinz, Fund & Trust Co. v. 
Pittsl:iurgh P!nte Glass Co.1 213 I)a. 307, 62 _.\.. 916, O . .:\.nr,~·Cas, 248 (1006) is here 
adopted. 

3. The prese!lt section deals only with signatures plaeed uron securities prior 
to or in the conr::;e of isr;:Je nnd is: not eonee!"ned "'1::h f,:ir::,;ed or unauthorized 
indors<:ments t§ 8~311). -
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4. The protection here stated is available to all purchasers for value without 
notice and not merely to subsequent purcrulsers. 

Cross References: 
Point 3: § S-311. 
See § 8-202(3). 

Definitional Cross References: 

<!Issuer". § 8-201. 
''Notice". § 1-201. 
"Parson". § 1-201. 
"Purchaser'. § 1-201. 
'iSecurity". § S.-102. 
1'Sign!1• § 1-201. 
"l;nauthorized signature". § 1-201. 
"Value". § 1-201. 

VffiGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 6-.375. 

~ 8-206. Completion or Alteration of Instrument. (l}Where a se· 
curity contains the signatures necessary to its issue or transfer but is 
incomplete in any other respect 

(a) any person may complete it by filling in the blanks as authorized; 
and 

(b) even though the blanks are incorrectly filled in, the security as 
completed is enforceable by a purchaser who took it for value and with­
out notice of such incorrectness. 

(2) A complete security which has been improperly altered even 
though fraudulently remains enforceable but only according to its original 
terms. 

CO~'IMENT: Prior Uniform Statutory Provision; §§ 14, 15 and 124, Uniform 
Negotiable Instruments La.w; § 16, Uniform Stock 'transfer Act. 

Changes: 1. Non~delivery of an incomplete instrument is no longer available aa 
a defense against a purchaser for vaiue without notice. 

2. An altered :seeur.ity may now be enforced according to its original terms by an:, 
holder. 

Purposes of Changes: 1. The problem of for~ed or unauthorized signatures neces~ 
sary for the issue or transfer of a security lS not involved here and a person in 
possession of a security is not, by this section) given authority to fill in blanks 
with such signatures. 

2, Blan.ks left upon the issue of a security are the only blanks dealt with here 
ar::d a purchaser for value "\'\'lthout notice is protected. Blanks ,on .assignments or 
powers of attorney during the transfer of a security and the holding in Meier v. 
Continental Nat. Bank, 83 Ind.App. 109, 143 N.E. 377 (192!) giving the transferee 
il!lplied power to fill in such blanks are covered by provisions of this Article on 
.ind.orsement, § 8-308. The problem in those cases is one of claims of ownership 
rather than of issuer's defenses, and the rights of a purchaser are determined 
undel' the provisions oi this _.\.rticle on bona fide purchase (§ 8-301). 

3. The defense of non-delivery is not available to an issuer against a purchaser 
for value without notice (subsection (4) of § 8-202). Normally undelivered se­
curities containing blanks can be appropriated and filled up only by employees 
and agents of the issuer who have access to such unissued securities. As in the 
case of forged or unauthorized signatures on issue, the issuer must bear the 
:esponsibility for trusting such persons. 

4. The 'Protection granted a. purchaser for value '\vithout notice under this section 
is modified to the extent that .an overissue may result where an ineonect amount 
is filled b a blank ( § 8-104). 
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5. The nature of securities and the investment normally involvetl necessita~ 
that any purchaser of an altered seeurity be :pennitted to enforce it according to 
its original tenns whether or not he be a purchaser for value without notice. 

Croes References: 
Point 2: I§ 8-301 and 8-308. 
Point 3: 8-202( 4). 
Point 4: 8-104. 
See §§ 8-205 and 8-311. 

Definitional Cross Refer-enc.es: 
"Notice". § 1~201. 
''Person". § 1~201. 
upurchaser", § 1~201. 
"Security". § 8~102. 
"Term". § 1-201. 
"Value". § 1-201. 

VIRGINIA .>lNNOTATIONS 

Prior Statutes: Code 1950, §§ 6-36G, 6·367, 6477, 13.1-416. 

§ 8·207. Rights of Issuer With Respect to Registered Ownera. (1) 
Prior to due presentn1ent for regist.:.·ation of transfer of a security in 
registered form the issuer or indenture trustee may treat the registered 
owner as the person exclusively entitled to vote, to receive notifications 
and otherwise to exercise all the rights and powers of an owner. 

(2) Nothing in this Article shall be construed to affect the liability 
of the registered owner of a security for calls, assessments or the like. 

CO~iMENT: Prior Uniform Statutory Provision: § 3~ Uniform Stock Trans­
fer Act. 

Changes: Issuer's rights with respect ';;o registered holders now stated affirma­
tively and express protection given until the security is duly presented for 
registration of transfer. 

Purposes of Changes: 1. The protection of this section operates until due pre,. 
sentment of the security for registration of transfer; what constitutes such ''due 
presentmentn lo; determined generully by Part 4 of this .. 1-rticle dealing with 
Reg:Stration. 'l'he rule of such cases as Turnbull v. Longacre Bank, 249 N~Y, 159, 
163 N.E. 135 (1928), whlc..'1 held the issuer li.oble for paying out dividends to the 
record holder after the transferee had given notice of the transfer and demanded 
that a new certificate be issued to him, is left unchanged, Hov,~ever. such_ cases 
as Morrison v. Gulf Oil Corporation, 189 Miss. 212, 196 So. 247 (1940), holdL,g 
that § 3 ot the Uniform Stock Transfer Act did not e-hnnge the common , 
law as to the issuer's liability for dealing with the :rec:ord holder after a mere 
notice of a plet.I.ge, are expressly rejected. Mere notice is not enough under this 
section to impose upon the issuer the duty of di!aling with the pledgee although 
it may constitute notice to the issuer of a claim of ownership under Part 4. 

2. Subsection (1) is :permissi,~e and does not :require that the issuer deal exclu· 
sively with the registered owner. It ls free to require proof of ownership before 
paying out dividends or the like if it ehoose.s to. Barbato v. Breeze Corporation. 
128 N.J.L. 309, 26 A.l!d 11'8 ,t¥.M2}. 

3. This section does not operate to determine -who is ftnally entitled to e:s:ercise 
voting and other rights or to receive payments and distributions. The parties 
are still free to incorpo-rat-e their o\vn arrangements as to thl:!se matters in se.Her­
purchaser agreements which will he definitive as between them. 
4. No ehange in existing state laws as to the liability of registered owners for 
calla and assessments is here intended; nur is anything in this section designed 
to estop a record holder from denying ownership when assessments are levied 
if he is other.vise entitled to do so under stat~ law. See State e.:< rel Squire v. 
·:vrurfey, Blosson & Go., 131 Ohio St. 289, 2 N.E.2d 866 (1936); Willing v. 
Delaplaine, 23 1'1.Supp.. 579 (1937). 

5, No :interlerenee :is intended witil the common practice of closing the transfer 
·cooks or taking a record date -fo1· db,idend, voth:ig and other pul:1)oses, a.a provided 
for in by-laws, charters ai1.d 5Ultutes. 
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Cross Reference: 
See Part 4 of this Article. 

Definitional Cross References: 
"Issuez". § 8-201. 
iiNotifcation". § 1~201. 
"Person". § 1~201. 
"Registered form". § 8-102. 
"Right". § 1-201. 
"Security". § 8-102. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 13.1-403. 

§ 8-208. Effect of Signature of Authenticating Trustee, Registrar or 
Transfer Agent. (1) A person placing hls signature upon a security as 
authenticating trustee, registrar, transfer agent or the like warrants to a 
purchaser for value without notice of the particular defect that 

(a) the security is genuine; and 

(b) his own participation in the issue of the security is within his 
capacity and within the scope of the authorization received by hlm from 
the issuer; and 

( c) he has reasonable grounds to believe that the security is in the 
form and within the amount the issuer is authorized to issue. 

(2) Unless otherwise agreed, a person by so placing his signature 
does not assume responsibility for the validity of the security in other 
respects. 

COM!fENT: Prior Uniform Statutory Pro,ision: None. 

Purposes: 1. The \Varranties here stated express the current unrlerst:.lnding and 
prevailing case la\\' as to the effect of the signatures of authenticating trustees, 
transfer agents, and registrars. See Jarvis v. Manhattan Beach Co., 148 N.Y. 652, 
43 N.E. 68, 31 L.R.A. 776, 51 Am.St.Rep. 727 (1896), Although it has gene:rally 
been regarded as the particular obligation of the transfer agent to determine 
whether seeurities a.re in proper form as provided by the by-la,vs and _4.rt;icle.s of 
Incorporation, neither a registrar nor an authenticating trustee .should properly 
place a signature upon a security without determining whether it is at least regu­
lar on its face. The obligations of these parties in this respect have therefore 
been ma.de f',Xl}licit in terms of due care. See Feldmeier v. Mortgage Securities, 
Inc., 34 CaLApp.2d 201, 93 P.2d 593 (1939). 

2. Those eases which hold that an authenticating trustee is not liable for any 
defect in the mortgage or property which secures the bond or for any fraudulent 
misrepresentations made by the issuex are not here affected since these matters 
do not invol,•e the genuineness or proper form of the security. Ainsa v. Mercan­
tile Trust Co., 174 Cal. 504, 163 P. 898 (1917); Tsehetinian v. City Trust Co., 186 
N.Y. 432, 79 >I.E. 401 (1906); Davidge v. Guardian Trust Co. of New York, 203 
N.Y. 331, 96 N.E. 751 (1911). 

3. The charter or an applicable statute may affect the capacity of a bank or 
other corporation undertaking to act as an authenticating trustee, registrar or 
transfer agent. See, for example, the Federal. Reserve Act {U.S.C.A., Title 12, 
Banks and Banking, j 248) under whieh the Board of Governors of the 
Federal Resen""e Bank 1s authorized to grant special permits to National Banks 
permitting t."1-tem to act as trustees. Such corporations are therefore held to cer~ 
tify a.s to their legal capacity to act as well as to their authority. 

4. Authenticating trustees, registrars and transfer agents have normally been 
held liable for an issue in exeess of the authorized amount. Jarvis v. Manhattan 
Beach Co., supra; Mullen v. Eastern Trust & Banking Co., 108 Me. 498, 81 A. 
948 {1911). In imposing upOn these parties a duty of due care with re.spect to 
the a.mount they are authorized to help issue, this section does not necessarily 
validate the security, but merely holds persons responsible for the excess issue 
liable in damages for any loss suffered by the purchaser. 
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5. A.side from the question of excess issue these parties are· not held to ce~ 
as to the validity of the security unless they specifically. undertake to do so. The 
case law w~ich has reco~iz_ed a unique re~ponsi~ilit:y on the ~rans~er agent'a 
part to testify as to the validity of any secunty which it countersigns is rejected.. 
See Fifth }1..ve. Bank v. Forty-Second Street & Grand Street Ferry R. Co., 137 
N.Y. 231, 240, 33 N.E. 378, 380, 19 L.R.A. 331, 33 Am.St.Rep. 712 (1893). 

G. This provision does not prevent a transfer agent or issuer agreeing with a 
registrar of stock to protect the registrur in respect of the genuineness m,d 
proper form of a security signed by the issuer or the transfer agent or both. 
Nor does it interfere with proper indemnity arrangements between the issuer 
and trustees, transfer agents, registrars and the like. 

Cross Reference: 

Point 1: § 8-102. 

Definitional Cross References: 

"Agreed". § 1-201. 
"Genuine". § 1-201. 
"Issuer". § 8-201. 
"Notice". "§ 1-201. 
"Person". § 1-201. 
"Proper form". § 8-102. 
"Purchaser". § 1-201. 
"Security". § 8-102. 
"Value". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

PART 3 

PURCHASE 

§ 8-301. Rights Acquired by Purchaser; "Adverse Claim"; Title Ac­
quired by Bona Fide Purchaser. (1) Upon delivery of a security the pur­
chaser acquires the rights in the security which his transferor had or had 
actual authority to convey except that a purchaser who has himself been 
a party to any fraud or illegality affecting the security or who as a prior 
holder had notice of an adverse claim cannot improve his position by taking 
from a later bona fide purchaser. "Adverse claim" includes a claim that 
a transfer was or would be wrongful or that a particular adverse person 
is the owner of or has an interest in the security. 

(2) A bona fide purchaser in addition to acquiring the rights of a 
purchaser also acquires the security free of any adverse claim. 

(3) A purchaser of a limited interest acquires rights only to the ex-
tent of the interest purchased. 

COMMENT: Prior Uniform Statutory Provision: §§ 52, 57, 58 and 59, Uniform 
Negotiable Instruments ·Law; § 7, Uniform Stock Transfer A.ct. 

Change.s: Rephrased; policy made uniform for all investment securities. 

Purposes of Changes: 1. This Article vie\VS the concept of negotiability from 
two aspects: issuer's defenses and adverse claims. Any purchaser for value of 
a security without notice of a particular defect may take free of the issuer's de­
fense based on that defect, but only a purchaser taking by a formally perfect 
transfer, for value and without notice of any adverse claim, may take free of 
adverse claims. The "bona fide purchaser" here dealt with is the person taking 
free of adverse claims. His rights against the issuer are determined by Part 2 of 
this .... i\.rticle and his rights to registration are determined by Part 4. 

~- Protection is extended to bona fide purchasers of all investment securities~ 
\\·hether such securities were considered negotiable or non-negotiable under the 
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nrior law. This is the result sought by many cases which have resolved doubts 
In favor of negotiability despite terms in bonds which militated against their 
negotiability under the provisions oi the Negotiable Instruments Law. See 
Paxton v. Miller, 102 Ind.App. 511, 200 N.E. 87 (1936); Scott v. Platt, 171 Or. 
:J79, 135 P.2d 769 (1943). Such cases as U. S. Gypsum v. Faroll, 296 ll!.App. 
47, 16 N.E.2d 888 (1938}, protecting bona .fide purchasers of stock certificates 
under the provisions of the Stock Tran1Jfer Act are adopted and approved. 

3. Subsection (1) states the so~called shelter provision of the Negotiable Instru­
-ments Law as well as the exception to it in the case of a person participating in 
the fraud or illegality. These provisions ate applicable throughout this Article 
a."'1:d any reference to the rights of purchasers must be read as including the shel­
ter provision and its exception. See Gruntal v. U. S. Fidelity & Guaranty Co., 
254 N.Y. 468, 173 :!'I.E. 682 (1930). 

4. An adverse claim may be either legal oz equitable, e. g., that the claimant 
is the beneficial owner of a sec:u:rity, though not the legal owner of it, or that it 
has been or is proposed to be transferred in b:reaeh of trust or a valid :restriction. 
on transfer ( See § 8-204 and Comment}, 

Cross References: 

Point 1: Parts 2 and 4 of this Article. 
Point •l: § 8-204 and Comment. 

Definitional Cross References: 

"Bona fide purchaser". § 8~302. 
"DeUvery". § 1·201. 
"Holder". § 1-201. 
"Notice". § 1-201. 
"Party". § 1-201. 
"Person11

• § 1~201. 
"Purchase". § 1-201. 
"Purchaser''. § 1-201. 
"Rights". § 1-201. 
"Security''. § 8-102. 

VIRGL'IIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-404, 6-409, 6-410, 6-411, 13.1-407. 

Comment: The holding in Stuart Court Realty Corp. v. Gillespie, 150 Va. 515, 526, 
143 S.E. 741, 59 ~"LL.R. 384 (1928), that the holder of a corporate bearer coupon 
bond can sue in his own name is implicit in the UCC. Similarly, the UCC is in 
accord with Supervisors oi Cumberland County v. Randolph, 89 Va. 6141 619, 
16 S.E. 722 (1893), holding that the holder of such an instrument is presumed 
a bona fide holder for vaiue before maturity, unless :fraud or illegality in the 
inception of the paper is shown. 

§ 8-302. "Bona Fide Purchaser." A "bona tide purchaser" is a pur· 
chaser for value in good faith and without notice of any adverse claim 
who takes delivery of a security in bearer form or of one in, registered 
form issued to him or indorsed to him or in blank. 

COMMENT: Prior Uniform Statutory Provision: § 52, Negotiable Instru­
ments J.,aw. 

Purposes: To define the bona fide p-urchaser .w.b:o has the righta stated in the ore­
cedin.g section. Note that there may be claims of ownership which a.re not ,tad­
ve;rse", e.g., the claim of a principal against his agent including that of a ~ustome:r 
against his broker (§ 8--303). The agent's knowledge of his prlncipal's claim thus 
annot defeat the agent's right to be a bona fide purchaser under this section, 

Oeiinitional Cross References: 

HAdverse claim". § 8-301. 
"Bearer form''. § 8~102. 
"Delivery". § 1-201. 
"Good faith#. § 1-201. 
'' Indorsed". § 8-308. 
"Notice'. § 1-201. 
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"Purchaser". § 1-201. 
"Registered form". § 8-102. 
"Security". § 8-102. 
"Value". § 1-201. 

VIRGINIA ANNOTATIONS. 

Prior Statutes: Code 1950, § 6-404. 

§ 8-303. "Broker." "Broker" means a person engaged for all or part 
of his time in the business of buying and selling securities, who in the 
transaction concerned acts for, or buys a security from or sells a security 
to a customer. Nothing in this Article determines the capacity in which 
a person acts for purposes of any other statute or rule to which such per­
son is subject. 

COl\IMENT: Prior Uniform Statutory Provision: None. 

Purpose: To define "broker" for purposes of this .~rticle in terms of function in the 
particular transaction. The term is applicable to the person performing the func­
tion. The differentiation under the Securities E.""Cchange Act of 1934 bet\veen 
"broker" and "dealer'' is of no significance under this Article. This and similar 
distinctions are preserved for other purposes by the last sentence of the section. 

Definitional Cross Reference: 
"Security11

• § 8-102. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 8-304. Notice to Purchaser of Adverse Claims. (1) A purchaser 
(including a broker for the seller or buyer but excluding an intermediary 
bank) of a security is charged with notice of adverse claims if 

(a) the security whether in bearer or registered form has been in­
dorsed "for collection" or '(for surrender" or for some other purpose not 
involving transfer; or 

(b) the security is in bearer form and has on it an unambiguous state­
ment that it is the property of a person other than the transferor. The 
mere writing of a name on a security is not such a statement. 

(2) The fact that the purchaser (including a broker for the seller or 
buyer) has notice that the security is held for a third person or is regis­
tered in the name of or indorsed by a fiduciary does not create a duty of 
inquiry into the rightfulness of the transfer or constitute notice of adverse 
claims. If, however, the purchaser ( excluding an intermediary bank) has 
knowledge that the proceeds are being used or that the transaction is for 
the individual benefit of the fiduciary or otherwise in breach of duty, the 
purchaser is charged with notice of adverse claims. 

COMMENT: Prior Uniform Statutory Puvisim: §§ .37, 56, Uniform Negotiable 
Instruments Law. 

Changes: Statement of certain special circumstances in which a purchaser other 
than an intermediary bank (§ 4~106) is charged as a matter of law with notice 
of adverse claims. 

Purposes of Changes: 1. § S-302 defines "bona fide pur~ in terms of three 
distinct elements, "value", "good faith", and lack of "notice of any adverse claiJ:?."· 
This section deals only with notice and presents three speclftc situations in which 
a purchaser is charged with notice of adverse claims as a matter of law. The 
listing is not exhaustive and does not exclude other situatio·ns in whic:h the trier 
of the facts may determine that similar notice has been given. For example, 
receipt of notification that the particular security has been lost or stolen raise8 
the question of notice '"'forgotten" in good faith. Kentuch.-y Rock A.sphalt v. 
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Mazza's Admr., 264 Ky. 158, 94 S.W.2d 316 (1936); Graham v. White-Phillips 
Co., 296 U.S. 27, 56 S.Ct. 21, 80 L.Ed. 20, 102 A.L.R. 24 (1935) but d'., Finlt 
National Bank of Oedessa v. Fazzari, 10 N.Y.2d 394, 179 N.E.2d 493 (1961). Also 
suspicious eharacterlst;;es of the transaction may give a purchaser (particularly a 
eommercially sophisticated purchaser sue.h as a broker) .;reason to know". 
U.S. F. & G. Co. v. Goetz, 285 N.Y. 74, 32 N.E.2d 798 (1941), Morris v, ;\Iuir, 111 
Jrljsc. 789, 180 N.Y.S. 913 (1920). 

2. Subsection (1) (a) refers to situations where a security indorsed "for collec­
tion1' or "for surrender" is being offered for transfer and follows in effect § 37 
of the Negotiable Instruments Law which provides that subsequent indorsees 
acquire only the title of the first indorsee under a :restrictive indorsement. 

3. In subsection (2} some situations involving purchase from one described or 
identifiable as a fiduciary are e.."{J)licitly provided for, again imposing an objec­
tive standard, while leaving the door open to other circumstances which may 
constitute notice of adverse claims. 1\-Iera notice of the existence of the fiduciary 
relation is not enough in itself to prevent bona fide purchase, and the purchaser is 
free to take the security on the assumption that the fiduciary is acting properly. 
The fact that the security may be transferred to the individual account of the 
fiduciary or that the proceeds of the transaction are paid into that account in cash 
would not be sufficient to charge the purchaser with notice of potential breach of 
fiduciary obligation but a.s in State Bank of Binghamton v. Bache, 162 Misc. 128, 
293 N.Y.S. 667 (1937) knowledge that the proceeds are being applied to the 
personal indebtedness of the fiduciary will charge the purchaser with such notice. 

4. -The notice here involved is to purchasers. A broker acting as such ( § 8-303} 
is treated in this section as a purchaser though he may not be a purchaser under 
the definitions of that term (§ 1-201 (33) ). On the other hand, a bank, 
stockbroker or other intermediary who; in the particular transaction acts purely 
in that capacity, is not a purchaser. Cf. subsections (3) and (4) of § 8-306 and 
Comments 3 and 4 to that Section. The notice to the issuer is covered by Part 4 of 
this Article. Subsection (2) follows the policy of § 4 of the Uniform 
Fiduciaries Act and of § 8-304.(2) with respect to commercial paper. Compare 
§ 7(a) of the Uniform Aet for Simplification of Fiduciary Security Transfers. 

The fact that the broker is expressly mentioned in this section carries no 
negative implication in other sections where met'(!ly the word "purchaser11 is 
used. An issuer is not a pu:rehaser. His duty of inquiry is limited and spelled 
out .in Part 4. 

Cross References: 

Point 4: Part 4 of this Article.. 
See §§ 8-104, 8-302, 8-306 and 8-308. 

Definition.a.I Cross References: 

"Adverse claim". § 8~301. 
"Bearer formn. § 8,-102. 
"Broker". § 8-303. 
"Intermediary bank". § 4-105. 
"Notice". § 1-201. 
"Notification". § 1-201. 
"Person". § 1-201. 
nPurchase". § 1-201. 
"Purchaser". § 1-201. 
"Regist<ered form". § 8-102. 
"Security". § 8-102. 
"Writing". § 1-201. 

VffiGINL4. ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-889, 6-408. 

§ 8-305. Staleness as Notice of Adverse Claims. An act or event 
which creates a right to immediate performance of the principal obliga­
tion evidenced by the security or which sets a date on or after which the 
security is to be presented or surrendered for redemption or exchange does 
not of itself constitute any notice of adverse claims except in the case of 
a purchase. 
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(a) after one .yeru· from any date set for sueh presentment or aur. 
render for redemption or exchange; or · · . ,. 

(b) after six months from any date set for payment of money against 
presentation or surrender of the security if funds are available for pay. 
ment on that date. 

COMMfu'IT: Prior Uniform Statutory Provision: §§ 52(2), 53, Ulli!om, 
Negotiable Instruments Law. 

Changes: Under given circumstances there may now be a bona tide :purchaael:' of 
a matured instrument. . 

Purp-0sP.S of Changes: 1. In the case of adverse claims the fact of "staleneu.,., ii 
viewed as notice of certain defects a.fter the lapse of stated periods but the lna· 
turity of the security does not operate automatically to affect holders' right.a. 
The periods of time here stated are shorter than those appearing in the ptvJ'vi­
sions of this A.rticle on staleness as notice of <lefects or defenses (§ 8-203) since 
a purchaser who takes a security after funds or other securities are avaitabte 
for its redemption has more reason to suspect claims of ownership than issuer', 
defenses. .An owner will normally turn in his security rather than transfer it 
at such a time. 
Of itself, a default never constitutes notice of a possible adverse el.aim. To pro .. 
vide otherwise would not tend to di"i+--e defaulted securities home and \vould serve 
only :o disrupt current financial ~r!tets where many defaulted securities aI"e 
actively traded. 
2. The owner is provided with a mea;t.S of protecting himself while his security 
is being sent in for redemption or exchange. He may endorse it "for collection" 
or for 11surrender/' and this constitt.tes notice of his claims (§ 8~304). The 
present. section does not come into operation unless the time period here atated 
has elapsed. 
3. 'L'npaid or overdue coupons attached to a bond do not bring it within the 
operation of this section, although under some eircun1stane.es they may give the 
purchaser "reason to know'' of claims of ownership. Georgia Granite R. Co. v. 
11i!ler, 144 Ga. 665, 87 S.E. 897 (1916). 

Cross References: 
Point 1: § 8-203. 
Point 2: § 8-304. 
See § 8-103. 

Definitional Cross Refere:nces: 
"Adverse claim", § 8-301. 
"fifoney0

• § 1-201. 
"Notice". & 1¥201. 
"Purchase'~ § 1·201. 
"Right". § 1-201. 
"Security". § 8-102. 

VIRGINIA ..1.;;':'IOTATIONS 

Prior Statutes: Code 1950, §§ 6..404(2), 6405. 

§ 8-306. Warranties on Presentment and Transfer. (l)A person who 
presents a security for registration of transfer or for payment or e."<· 
change warrants to the issue,.· that he is entiti.ld to the registration, pay­
ment or exchange. But a purchaser for value without notice of adverse 
claims who receives a new, reissued or re-registered security on registra­
tion of transfer warrants only that he has no knowledge of any unau­
thorized signature (§ 8-311) in a necessary indorsement. 

(2) A person by transferring a security to a purchaser for value war· 
rants only that 

(a) his transfer is effective and rightful; and 
(b) the security is genuine and b.s not been materially altered; and 
(c) he knows no fact wl:ich might impair the validity of the security. 
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(3) \Vhere a security is delivered by an intermediary known to be 
entrusted with delivery of the security on behalf of another or with col­
lection of a draft or other claim against such delivery, the intermediary 
by such delivery warrants only his own good faith and authority even 
though he has purchased or made advances against the claim to be col­
lected against the delivery. 

( 4) A pledgee or other holder for security who redelivers the security 
received, or after payment and on order of the debtor delivers that security 
to a third person makes only the warranties of an intermediary under 
subsection (3). 

(5) A broker gives to his customer and to the issuer and a purchaser 
the warranties provided in this section and has the rights and privileges 
of a purchaser under this section. The warranties of and in favor of the 
broker acting as an agent are in addition to applicable warranties given 
by and in favor of his customer. 

COl\fMENT: Prio.r Uniform Statutory Provision: §§ 65, 66, 67) 69, Uniform. 
Negotiable Instruments Law; §§ 11, 12, Uniform Stock Transfer Act. 

Changes: Rephrased, and warranties extended under appropriate circumstances 
to the issuer. 

Purposes of Changes: 1~ The warranties here stated have been recognized by the 
prevailing case law as well as by the prior -~cts cited. See Boston Towboat Co. 
v. Medford Nat. Bank, 232 Mass. 38, 121 N.E. 491 (1919); Burtch v. Child, Rulswit 
& Co., 207 M'ich. 205, 174 N.W. 170 (1919). Usual estoppel principles apply 
where the purchaser has knowledge of the defect and these warranties will uot 
be effective in such a case. In addition, under § 1~102(3) these provisions apply 
only "unless otherwise agreed" and the parties are free to enter into any express 
agreement they desire where both are aware of r,ossible defects, 

2. The second sentence of subsection (1) limits the warranties made by the 
presenter of a security who is a. purchaser for value without notice of adverse 
claims and who receives a new, re-issued or re-registered security1 in accordance 
with the basic change in the law made by this }let, protecting such a -person 
against a claim based on the forgery of an indorsement. (§ 8-311 and Comment, 
§ 8-405). 

3. Subseetior.s (3) and (4) are de.signed to eliminate all substantive ;.\•ar:rauties 
in the case of delive1•ies by jntermediaries and pledgees. Such parties deal prl~ 
marily with the draft or other claim and, having no access to direct knowledge 
about the security1 they cannot be held to warrant its genuineness or validity. 

Fu:rther1 following Appenzellar v. 1icCall, 150 11isc. 897, 270 N.Y.S. 748 (1934), 
although the so-eailed "stock-broker'' normally functions a.s a broker (see defi~ 
n:ition of "broker", § 8-303) and on a few occasions another institution such as a 
bank may function as a broker, e. g. for a standard broker's commission or 
similar compensation, nevertheless both the so-called ''stock-broker'' and the 
bank can qualify for the protection given by sub.sections (3) and (4) to an "inter­
mediary" ,vhere in the particular transaction it does not function as a broker, e. g, 
delivering securities on a customer's instructions, either without charge or for a 
nominal handling charge. 

4. In those cases where the so-called ''stock-broker" or another person genuinely 
acts as such (§ 8-303) the ,vaITanties. rights and privileges of the broker ar~ 
speiled out in suliseetion (5). 

Cross References: 

See §§ 1-102(3), 8-103, 8-301, 8-311 and 8-405. 

Definitional Cross References: 

"Broker". § 8-303. 
"Delivery". § 1-201. 
'"Genuine". § 1-201. 
'"'Good faith". § 1-201. 
('Person". § 1-201. 
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"Purchase". § 1-201. 
"Purchaser". § 1-201. 
''Security". § 8-102. 
11Value". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1960, §§ 6-417, 6-418, 6-419, 6-421, 13.1-411, 13.1-412. 

§ 8-307. Effect of Delivery Without Indorsernent; Right to Compel 
Indorsernent. Where a security in registered form has been delivered to a 
Durchaser without a necessary indorsement he may become a bona fide 
purchaser only as of the time the indorsement is supplied, but against 
the transferor the transfer is complete upon delivery and the purchaser 
has a specifically enforceable right to have any necessary indorsement 
supplied. 

COMMENT: Prior Uniform Statutory Provision: § 49, Uniform Negotiable 
Instruments Law; § 9, Uniform Stock Transfer . .\_ct. 

Changes: Stock Transfer Act rule altered; as between the parties transfer now 
complete upon delivery of security. 

Purposes of Changes: 1. As between the parties the transfer is made complete 
upon delivery, but the transferee cannot become a bona fide purchaser of the 
security until indorsement is made. The indorsement does not operate retro~ 
actively and such notice may intervene bet\veen delivery and indorsement as will 
prevent the transferee from becoming a bona fide purchaser. This _.\rticle rejects 
such cases as Bethea v. Floyd, 177 S.C. 521, 181 S.E. 721 (1935), certiorari denied 
296 U.S. 622, 56 S.Ct. 143, 80 L.Ed. 442, holding that the indorsement of a note 
delivered prior -to maturity but indorsed thereafter took effect as of the date of 
delivery to permit the purchaser to become a holder in due course. Although a 
purchaser taking without a necessary indorsement may be subject to claims of 
o,vnership, any issuer's defense of which he had no notice at the time of delivery 
will be cut off since the provisions of this Article protect all purchasers for value 
without notice (§ 8-202). 

2. The transferee's right to compel an indorsement where a seeurity has been 
delivered v,rith intent to transfer is recognized in the case law and the Article of 
this Act on Documents of Title. See Coates v. Guaranty Bank & Trust Co .. 170 
La. 871, 129 So. 513 (1930), and§ 7-506 of this Act. 

3. A proper indorsement is one of the requisites of transfer which a purchaser 
has a right to obtain ( § 8-316). A purchaser may not only compel an indorse­
ment under that section but may also recover for any reasonable e."'q)eDSe incurred 
by the transferor's failure to respond to the demand for an indorsement. 

Cross References: 

Point 1: § 8-202. 
Point 2: § 7-506. 
Point 3: § 8-316. 
See §§ 8-302, 8-308 and 8-309. 

Definitional Cross References: 
11 Bona fide purchaser''. § 8-302. 
"Delivery''. § 1-201. 
"Purchaser". § 1-201. 
''Registered form,,. § 8-102. 
"Right". § 1-201. 
"Security". § 8-102. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-401, 13.1-409. 

Cominent: The UCC does not explicitly deal with the situation pro~ented in J. G. 
Wilson Corp. v. Cahill, 152 Va. 108, 146 S.E. 274 (1929). In this case a stock­
holder, who ,vas indebted to the corporation, transferred certiiicates of stoclc 
v:ithout a necessary indorscment, and later died. The corporation .endeavored 
to set-off the stockholder's indebh1ess to the corpo:r::i.tion against dividends which 
had been J.~clared. Deciding th>c case under th~ common law, the Supreme Court 
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of Appeals held that the set-off was not available to the corporation, the trans; .. 
feree of the certificates being entitled to the dividends. Even if a right of set­
off is considered a defense, under UCC 8-202(4), a purchaser for value without 
:1otiee of the facts takes free of the issuer's defenses. A bona fide purchaser, as 
distinguished from a purchaser for value, under the UCC takes free of adverse 
claims. 

§ 8-308. Indorsement, How Made; Speeial Indorsement; Indorser Not 
a Guarantor; Partial Assignment. (1) An indorsement of a security in 
registered form is made when an appropriate person signs on it or on a 
separate document an assignment or transfer of the security or a power to 
assign or transfer it or when the signature of such person is written with· 
out more upon the back of the security. 

(2) An indorsement may be in blank or special. An indorsement in 
blank includes an indorsement to bearer. A special indorsement specifiles 
the person to whom the security is to be trausferred, or who has power to 
transfer it. A holder may convert a blank indorsement into a special in· 
dorsement. 

(3) "An appropriate person" in subsection (1) means 

(a) the person specified by the security or by special indorsement to 
be entitled to the security; or 

(b) where the person so specified is described as a fiduciary but is 
no longer serving in the described capacity,-either that person or his 
successor; or 

( c) where the security or indorsement so specifies more than one 
person as fiduciaries and one or more are no longer serving in the de­
scribed capacity,-the remaining fiduciary or fiduciaries, whether or not 
a successor has been appointed or qualified; or 

( d) where the person so specified is an individual and is without ca· 
pacity to act by virtue of death, incompetence, infancy or otherwise,-his 
executor, administrator, guardian or like fiduciary; or 

( e) where the security or indorsement so specifies more than one per· 
son as tenants by the entirety or with right of survivorship and by reason 
of death all cannot sign,-the survivor or survivors; or 

(f) a person having power to sign under applicable law or controlling 
instrument; or 

(g) to the extent that any of the foregoing persons may act through 
an agent,-his authorized agent. 

( 4) Unless otherwise agreed the indorser by his indorsement assumes 
no obligation that the security will be honored by the issuer. 

(5) An indorsement purporting to be only of part of a security repre­
senting units intended by the issuer to be separately transferable is effec· 
tive to the extent of the indorsement. 

(6) ·whether the person signing is appropriate is determined as of 
the date of signing and an indorsement by such a person does not become 
unauthorized for the purposes of this Article by virtue of any subsequent 
change of circumstances. 

(7) Failure of a fiduciary to comply with a controlling instrument or 
"ith the law of the state having jurisdiction of the fiduciary relationship, 
including any law requiring the fiduciary to obtain court approval of the 
transfer, does not render his indorsement unauthorized for the purposes 
of this Article. 
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COMMENT: PrJor Uniform Statutory Provision; ij§ 31 through 37, 64 through 69, 
Uniform Negotiable Instruments Law; § 20, Uniform Stock Transfer Act. 

Changes: Rephrased and expanded; liabilit~ of indorser for issuer's obligations 
negated. 

Purposes of Changes: 1. The simplified method of indorsement of securities set 
forth in the Uniform Stock Transfer A.ct is here continued. The indorser of a 
security is relieved from liability insofar as honor of the instrument by the 
issuer is concerned. In view of the nature of investment securities and the cir­
cumstances under which they are normally transferred an indorser cannot be 
held to warrant as to the issuer's actions. As a transferor he, of course, remains 
liable for breach of the ,varranties set forth in this Article (§ 8-306). 

2. Although more than one special indorsement on a given security is here made 
possible the desire for dividends or interest, as the case may be, should operate 
to bring the security home for registration of transfer within a reasonable period 
·,,f time. The usual form of assignment which appears on the back of a stock 
certificate or in a separate "power'' may be filled up either in the form of an 
assignment, a power of attorney to transfer, or both. If it is not filled up at all 
but merely signed, the indorsement is in blank; if filled up either as an assign­
ment or as a power of attorney to transfer, the indorsement is special. 

3. As under the 'Uniform Stock Transfer Act, indorsement is one of two dis­
tinct steps necessary to a transfer, the other step being delivery of the security 
(§§ 8-301, 8-302, 8-309). Therefore, subsection (6) of this section makes the 
indorsement speak as of the date of signing. § 8-312 on guaranty of signature 
and § 8-402 on assurance that indorsements are effective apply the same reason­
ing. Thus, the signatures on a security indorsed by A during his lifetime or on 
behalf of X corporation by Y as president during his incumbency do not become 
"unauthorized" (§ 8-311) because A dies or Y is replaced as president by Z. 
Authority to deliver and thus to complete the transfer is not covered by this 
section. Subsection (7) supplements § 8-403(3) (b) by making it clear that cer­
tain 1natters go to rightfulness of the transfer rather than to the validity of the 
indorsement. An example is the failure of a duly appointed guardian to obtain 
a required court approval of the transfer. Such a guardian is an "appropriate 
person" under subsection (3) (d) of this section, and his indorsement may be 
effective even though, e. g., a required court order is not obtained. 

4. Subsection (3) defines, in paragraphs (b) through (g), the various types of 
situations in which the signatures of persons other than the registered owner or 
special indorsee will be appropriate. The paragraphs are not mutually exclushre; 
for example, the same security may be effectively indorsed either by the regis­
tered owner under (a) or by his agent under (g). Paragraph (b) is made e.xpli­
citly alternative to make it clear that there is no conflict v1ith subsection (3) (a) 
of § 8-403, permitting the issuer to rely on the continued power of a fiduciary to 
act where he is the registered owne1· and the issuer h.as not received written 
notice to the contrary. Similar protection is given to other persons dealing with 
the security. See also the Comment to § 8-404. 

Paragraphs (f) and (g) in particular are comprehensive. For example, where a 
"small estate statute" permits a widow to transfer a decedent's securities with­
out administration proceedings, she would be "a person having power to sign 
under applicable law". Similarly, in the usual partnership case, the signature of 
a partner would be that of "a person having power to sign under ... [a] ... 
controlling instrument''. 

Indorsement by "an appropriate person" is included in the scope of the guarantee 
of sitn1ature (§ 8-312). It is prerequisite to the issuer's duty to register a trans­
fer (§ 8-401) and to his exoneration from liability for improper registration 
(§ 8-404). 

5. Subsection (5) recognizes, in contradistinction to the rule under the Uniform 
Negotiable Instruments La,v, the validity of a "partial" indorsement of a security, 
e. g., as to fifty shares of the one hundred represented br a single certificate. The 
rights of a transferee under a parti.11 indorsement to the status oi a bona. :fide 
purchaser are left to the case la,v. 

Crass References: 

Point 1: § 8-306. 
Point 3: §§ 8-301, 8-302, 8-307, 8-309 and 8-312. 
P0int 4: § 8-312 and Part 4 of this .A.rJ.cle. 
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Definitional Cl'o5.\'! References: 

HBearern. § 1~201. 
"Delivery1

'. § 1~201. 
"Holder''. § 1·201. 
"Honor''. § 1·201. 
"Issuer". } 8~201. 
"Personn, 1~201. 
"Registere form". § 8~102. 
"Security". § 8-102. 
''Sign", s 14 201. 
1<Written1~. § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6·383 through 6-389, 6-416 through 6-421; 13.1-420. 

§ 8-309. Effect of Indorsement Without Delivery. An indorsement of 
a security whether special or in blank does not constitute a transfer until 
delivery of the security on which it appears or if the indorsement is on a 
separate document until delivery of both the document and the security. 

CO!\'IMENT: Prior Uniform Statutory Provision: § 30i Uniform Negotiable 
Instruments I.Jaw; §§ 11 10j Uniform Stock Transfer Act. 

Changes: Rephrased; provisions of Stock Transfer Act as to e.ffec:t of attempted 
transfer without delivery omitted. 

Purposes of Changes: 1. There must be a voluntary parting with control in order 
to e-tfect a valid transfer of an investment seeurity as between the -parties. 
Levey v. Nason, 279 Mass. 268, 181 N.E. 193 (1932), and National Surety Co. v. 
Indemnity Insurance Co. of North America, 237 App.Div. 486~ 261 N.Y.S. 605 
(1933). 

2. The provision in § 10 of the Uniform Stock Transfer Act that an 
attempted transfer without delivery amounts to a :promise to transfer is here 
omitted. Even under the prior _l\.ct the eff'eet of such a promise was left to the 
applicable 1a.w of contracts and this Article by making no reference to sueh sit­
uations intends to achieve a similar result. There is no counterpart in the case 
of delivery to § 8-307 on right to compel :indorsement, such as is envisaged in 
Johnson v. Johnson. 300 Mass. 24, 13 N.E.2d 788 (1938), where the transferee 
under a written assignment was given the right to compel a transfer of the certifi~ 
eate. 

Cross References: 

Point 2: § 8·307. 
See §§ 8-202(4) and 8-313. 

Definitional Cross References: 

"Delivery". § 1~201. 
"Security''. § 8~102. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6·382; 13.1-401, 13.1-410. 

§ 8·31 O. Indorsement of Security in Bearer Form. An indorsement of 
a security in bearer form may give notice of adverse claims (§ 8-304) but 
does not otherwise affect any right to registration the holder may possess, 

COMl\-fENT: Prior Unifonn Statutory Provision: § 40. Uniform Negotiab1e 
Instruments Law. 

Changes: Quali'.fieation of SJ)ecial indorser's liability omitted. 

Purposes of Changes: 1. The concept of lndorsement aJ:plies only to registered 
securities and a purported indorsement of bearer paper 1.s normally of no effect. 
~'1n lndorsement "for collection/' 11for surrender" OT' the like, charges a purchaser 
,vith notice of adverse claims (§ 8-304(1)(a)) but does not operate beyond this 
to interfere with any right the holder may otherwise possess to have the security 
registered in his name. 
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Cross References: 

See §§ 8-304 and 8-308. 

Definitional Cross References: 

"Bearer form". § 1-201. 
"Holder". § 1-201. 
a?,;otice1t. § 1-201. 
URight''. § 1-201. 
usecurity". § 8-102. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 6-392. 

§ 8-311. Effect of Unauthorized lndorsement. Unless the owner has 
ratified an unauthorized indorsement or is otherwise precluded from as­
serting its ineffectiveness 

(a) lie may assert its ineffectiveness against the issuer or any pur­
chaser other than a purchaser for value and without notice of adverse claims 
who has in good faith received a new, reissued or re-registered security on 
registration of transfer; and 

(b) an issuer who registers the transfer of a security upon the unau­
thorized indorsement is subject to liability for improper registration (§ 8-
404). 

COl\lMENT: Prior Uniform Statutory Provision: § 23, Uniform Negotiable 
Instruments Law. 

Changes: Modification of rule 3.3 to the ineffectiveness of :forged signatures where 
a bona fide purchaser has received a new, reissued or re-registered security e,n 
registration of transfer. 

Purposes of Changes: 1. Since the bulk of present day security purchases is made 
through brokers, the purchase!' who normally receives and sees only a certificate 
registered in his own name cannot realistically be held to have notice or to have 
relied upon a forged or unauthorized indorsement on the original security trans­
ferred. A bona fide purchaser holding a new, re-issued or re-registered certificate 
is therefore protected. Compare Telegraph Co. v. Davenport, 97 U.S. 369, 24 L.Ed. 
1047 (1878). That line of cases which has refused to apply this rule where the 
ne~.v security is still in the hands of the party to whom it ,vas issued is expressly 
rejected. See Weniger v. Success Mining Co., 227 F. 548 (C.C.A.lJtah 1915); 
Hambleton v. Central Ohio R. R. Co., 44 J\Id. 551 (1876). 

2. The original owner of a security which has been transferred on the basis of 
a forged indorsement is protected by the issuer's liability for wrongful registra.­
tion of transfer (§ 8-404). The issuer's duty to issue a similar security to the 
o,vner unless an overissue w.ould result is made explicit in Part 4 of this A.rticle 
as in his obligation to purchase available securities on the open market for de­
livery to the o,vner where such overissue is involved (see § 8-104). Compare 
Prince v. Childs Co., 23 F.2d 605 (1928); West v. Tintic Standard :01ining Co., 
71 Utah 158, 263 P. 490, 56 A.L.R. 1190 (1928). The issuer's recourse is against 
the forger and the guarantor of the latter's signature, if any, but where the issuer 
has a right to require a guarantee of signature, a bona fide purchaser of the 
forged security presenting the security to the issuer should not be held liable on 
any implied ,varranty of title theory unless he lmew of the forgery (§ 8-306). 

3. A bond ,vhich has been registered as to principal and subsequently returnE:;d 
to bearer form is, at that point, a ·'new security" v.'1.thin the meaning of this 
section. 

Cross References: 

Point 2: §§ 8-104, 8-306(1), 8-312, and Part 4 of this Article. 
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Definitional Cross References: 

'jGood faith". § 1~201. 
"Issuer''. § 8~201. 
"Notice~'. § 1~201. 
"Purchaser•. § 1~201. 
"Security". § &-102. 
'

1Va~u~"· § 1-2"01. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 6-375. 

§ 8-312. Effect of Guaranteeing Signature or Indorsement. (1) Any 
person guaranteeing a signature of an indorser of a security warrants 
that at the time of signing 

(a) the signature was genuine; and 

(b) the signer was an appropriate person to indorse (§ 8-308); and 

( c) the signer had legal capacity to sign. 

But the guarantor does not otherwise warrant the rightfulness of the 
particular transfer. 

(2) Any person may guarantee an indorsement of a security and by 
so doing warrants not only the signature {subsection 1) but also the right­
fulness of the particular transfer in all respects. But no issuer may re· 
quire a guarantee of indorsement as a condition to registration of transfer. 

(3) The foregoing warranties are made to any person taking or deal­
ing with the security in reliance on the guarantee and the guarantor is 
liable to such person for any loss resulting from breach of the warranties. 

COM.~ENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. The commonly accepted liability of the signature guarantor, which 
includes a warranty of the authority of the signer to sign for the holder as well 
as of the capacity of the signer to sign, is here made express so that issuers and 
their agents may have a clear. understanding of the extent to which they may 
rely upon such guarantees. See The Jennie Clarkson Home for Children Y. 
Missouri, K. & T. R. Co., 182 N.Y. 47, 74 N.E. 571, 70 A.L.R. 787 {1905); New 
York Stock Exchange Ruies for Delive:ry1 Rule 198; New York Curb Exchange 
Rule S.R.-50; Rules 43 and 155 of the New York Stock Transfer Association. 

2. Consistently with the coordinate provisions of §§ 8-308. 8-401 and 8-404, this 
section recites the warrantv of the guarantor that the signature is that of a per~ 
son who "at the time of signing'' ,vas "an appropriate person" to indorse. The 
postamble to subsection (1) specifically negates a warranty as to the rightfulness 
of a transfer as such. Thus the signature guarantor does not warrant that the 
deliv~ry was rightful or authoxized. See the O>mment to § 8-308. 

3. An "indorsement guarantee", covering also the rightfulness of the proposed 
transfer, is now made available to those parties who wish to use it. In connection 
with any request to register a transfe:r, an :issuer may properly requi?'e a guar­
antee of signature by a responsible guarantor {§ 8-402). He may not require 
a guarantee of indorsement? but the voluntary furnishing of such a guarantee 
and its acceptance by the issuer may save the time and expense of an inquiry into 
possible adverse claims (c!. § 8-403). 

4. Subsecti-on (3) is expressly designed to encourage issuers and their agents 
to rely upon signature guarantees and to avoid needless waste of time and 
duplication of effort in ascertaining the facts so guaranteed. 

Cross :Reference; 

Point 1: § 8-308. 
See Part 4 of this Article. 
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Definitional Cro.ss Rderences: 

lfAppropriate person". § 3-308. 
"Holder". § 1-201. 
"Issuer", § 8-201. 
uPerson". § 1~201. 
''Security''. § 8-102. 
HSign". § 1~201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 8-313. When Delivery to the Purchaser Occurs; Purchaser's Broker 
as Holder. (1) Delivery to a purchaser occurs when 

(a) he or a person designated by him acquires possession of a se­
curity; or 

(b) his broker acquires possession of a security specially indorsed to 
or issued in the name of the purchaser; or 

(c) his broker sends him confirmation of the purchase and also by 
book entry or otherwise identines a specific security in the broker's posses­
sion as belonging to the purchaser; or 

(d) with respect to an identified security to be delivered while still 
in the possession of a third person when that person acknowledges that 
he holds for the purchaser; or 

(el appropriate entries on the books of a clearing corporation are 
made under § 8-320. 

(2) The purchaser is the owner of a security held for .him by his 
broker, but is not the holder except as specified in subsections (b), (c) and 
( e) of subsection (1). Y.'b.ere a security is part of a fungible bulk, the 
purchaser is the owner of a proportionate property interest in the fungible 
bulk and is a bona fide purchaser if when the broker takes delivery as a 
holder neither he nor the purchaser has notice of any adverse claim and 
the purchaser takes his interest for value. 

(3) Notice of an adverse claim to the broker or to the purchaser after 
the broker takes delivery as a holder without notice of any adverse claim is 
not notice of the adverse claim to either the broker or the purchaser. 

(Y ALC Note: Subsections (2) and (3) of § 8-313 are contained in the Official Text 
as follow: · · 

{2) The purchaser is the owner of a security held for him by his broker, but is not 
the holder except as specified in subparagraphs {b), {c) and (e) of subsection (1). 
Where a security is part of a fungible bulk the purchaser is the owner of a propor­
tionate property interest in the fungible bulk. 

(3) Notice of an adverse claim received by the broker or by the purchaser after the 
broker takes delivery as a holder for value is not effective either as to the broker 
or as to the purchaser~ However, as between the broker and the purchaser the 
purchaser may demand delivery of an equivalent security as to which no notice of. 
an adv,erse claim has been reeci7ed.) 

COM~!ENT: Prior Uniform Statutory Provision: § l!tl, Uniform Negotiable In­
struments Law; § 22~ Unifonn Stock Transfer Act. 

Changes: General modificatio!]- of prior delivery roles in cases involving brokers. 

Purposes of Changes: 1. S:1&section 1(a) states the concept of the prior Acts 
wh:eh contemplated an actua~ transfer of possessiou of the original instrument 
as the essential element of do;livery. That concept is here broadened to conform 
to modern conditions under which the bulk of secur::ies L'!ansactions are handled 
br brokers and on o'rg:2.:1.ittd markets, Subsections (l.il, (c) and (d} apply in the 
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relationship of the buying broker to hi! customer .. That xelationship :is uniquej 
partaking of various aspects of an agency, bailment, trust and pledge. Jn re 
Rosenbaum Grain Corp., 103 F.2d 656 (1939); In re Ellis' Estate, 24 Del.Ch. 393, 
5 A.2d 602 (1939); Parsons v. Third National Co., 230 Mo.App. 1114, 94 S.W.2d 
1057 (1936). The final effect of this relationship and the rights and liabilities of 
the parties are here stated in terms of the actual practice and understanding in 
financial circles. Thus, delivery may be completed whl1e the security is still in 
the hands of the broker. When the factual situations described in subsections 
(1) (h), (c) and (d) occur delivery to the purchaser is complete, and no inter­
vening notice of adverse claims before he takes aetual physical possession of the 
security can divest him of his rights. 

2. The provisions of subsection (1) (d) as to delivery by acknowledgment are 
directed primarHy to\\·ard margin trading, where the securities are pledged by 
the broker to secure funds for the remainder of the purchase price not advanced 
by the customer, but, of course, apply also to any other situation where the 
sec_urity is in the possession of a third party, 

3, .. };. single completed sale of a security may in\'OJve a transfer of sever-al different 
instruments, that isj from seller to selling broker, from selling broker to buying 
broker, from buying broker to purchaser; and a security delivered to a broker 
in response to a customer's order to buy will not in the nor~al instance. be the 
same security later delivered by him to the customer. Therefore, despite any 
bookkeeping entries made by him, the b.roker is regarded as the holder of any 
securities which are not specifically identified as belonging to a particular cus~ 
tomer. 

Subsection (2) recognizes the ditfe.rence between the status of "holder" ,vhich is 
important for various purposes under Article 8 (subsection (20) of § 1-201; sub­
section {2) of § 8-301; § 8-302) and that of "owner". The affirmative statement 
that a purchaser IB the "owner" of a seeurity held for him by hjs broker or con­
stituting part of a fungible bulk provides protection to the customer in the event 
of the broker's insolvency, to the extent suclt protection may be provided by State 
law. See In re Mills, 125 App.Div. 730, 110 N.Y.Supp. 314 (1st Dept. 1908). 

Subsection (3) provides protection to both broker and customer where notice of 
an adverse claim is received after the broker takes delivery as a holder for value, 
hut also states the principle that as between tJ1e broker and his customer, the 
latter is entitled to delivery of a "clean» security, i.e., one which is genuine and 
free of any notice of adverse claim. Isham v. Post, 141 N.Y. 100, 35 N.:& 10841 
23 L.R.A., 90 (1894), \Vhlch permitted a broker acting as agent to deliver to his 
customer a security as to which a claim of forgery was made after its receipt 
by the broker, is rejected. The broker is in the business of handling securities. 
He is better equipped to clear up any questions of genuineness or adverse claim, 
and even though acting in whole or in part as agent for his customer is not • 
permitted to pass such problems on to his customer. However if the problem 
arises because of the customer's own act or omission to act he is estopped to rely 
on it as a basis for rejecting delivery. § 1~103. 

4. The fact that the broker is viewed as a holder and therefore a person who 
himself can be viewed as a bona :fide purchaser of a security is intended to repeal 
by implication the eases hoiding the broker liable for ":innocent" conversion where 
no forgery of a necessary indorsement is involved or may be a.sseTted under the 
provisions of this Article dealing with the effect of forged indorsement. (§ 8-311)# 
He is vie\ved as standing on an independent bona :fide purchaser basis. 

5. Subsection (1) (e) has reference to the prevalent practice of brokers (sub­
ject to their varying obligations to their customers depending on the type of 
account in which the securities are held {Subsection (1) of § 8-10'7 and Comment) 
to treat securities as fungible. That practice has been further empha.sized by the 
introduction of clearing proeedures on the organized markets. § 8-320 equates a 
transfer or pledge effected by appropriate entries on the boo'ks of a clearing 
corporation to "a delivery of a security in bearer form or duly indorsed in blank 
{§ 8-801) representing the amount of the obligation or the number of shares or 
rights transfered or pledged". Normally such transactions are between hroke2"5 
or banks, and unless both transferor and transfe-ree are in account with the 
clearing corporation, subsection (1) (e) does not apply. 

Cross Ileferences: 

Point 4: § 8-311. 
See §§ 8-104, 8-301, 8·314 and 8·315. 
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Definitional Cross References: 

"Delivery". § 1-201. 
"Fungible". § 1-201. 
"Holder". § 1-201. 
"Person". § 1-201. 
"Purchase". § 1-201. 
"Purchaser1

'. § 1-201. 
HSecurity". § 8-102. 
"Send'1

• § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-544, 13.1-422. 

Comment: The UCC leaves unchanged the result in Putnam v. Ford, 155 Va. 
625, 155 S.E. 823, 71 A.L.R. 1217 (1930), in which Virginia adopted the majority 
rule that a customer buying on margin becomes the owner of the stock, although 
the broker can hold it as a pledge, so that the customer is the owner for purposes 
of taxation. See also l\'liller & Co., v. Lyons, 113 Va. 275, 74 S.E. 194 (1912). 

COUNCIL COMMENT 

The provisions of these subsections as they appear in the Official Text of the UCC 
would impose on a broker the obligation to give his customer a "clean" equivalent 
security even if an adverse claim arose, or notice of such claim was received, after 
the broker took delivery of the security. Better protection for both the customer 
and the broker would appear to result from giving both bona fide purchaser status 
under these circumstances. 

§ 8-314. Duty to Deliver, When Completed. (1) Unless otherwise 
agreed where a sale of a security is made on an exchange or otherwise 
through brokers 

(a) the selling customer fulfills his duty to deliver when he places 
such a security in the possession of the selling broker or of a person desig­
nated by the broker or if requested causes an acknowledgment to be made 
to the selling broker that it is held for him; and 

(b) the selling broker including a correspondent broker acting for a 
selling customer fulfills his duty to deliver by placing the security or a 
like security in the possession of the buying broker or a person designated 
by him or by effecting clearance of the sale in accordance with the rules 
of the exchange on which the transaction took place. 

(2) Except as otherwise provided in this section and unless other­
wise agreed, a transferor's duty to deliver a security under a contract of 
purchase is not fulfilled until he places the security in form to be nego­
tiated by the purchaser in the possession of the purchaser or of a person 
designated by him or at the purchaser's request causes an acknowledg­
ment to be made to the purchaser that it is held for him. Unless made on 
an exchange a sale to a broker purchasing for his own account is within 
this subsection and not within subsection (1). 

COl1:l-lENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. This section, together with the sectibn on warranties to the pur­
chaser (§ 8-306) and the section on delivery to the purchaser (§ 8-313), states 
the rights and duties of the parties involved in the transfer of a security from 
the original transferor to the ultimate purchaser. Particular emphasis has been 
placed upon transactions on organized exchanges or through brokers or de2l~rs 
since they account for the great bulk of security sales. Normally the sale of a 
security on such an exchange or through brokers involves at least three inter­
mediate transactions, and perhaps more, depending upon the number of corres­
pondent brokers concerned. Rarely does the same security travel through the 
entire transaction and the duty of each intermediate party in the chain of transfer 
must therefore be stated. The increased use oi clearing houses is also recognized 
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and a selling broker is specifically permitted to make delivery by clearing the sale 
through such a clearing agency. 

2. Under subsection (2), absent agreement or requeat, one delivering a security 
to a purchaser in a transaction not consummated on an exchange or through 
hroke1·s must make physical delivery. He cannot, for example, just put the security 
in transit and im_pose the risk of loss upon the recipient. The last sentence cov""ers 
the situation where one in business as a broker is, in the particular transaction, 
his own customer. When he buys or sells for a customer other than himself, 
whether as agent or as principal he is a "broker" under this Article {§ 8~303) 
and the transaction is within subsection (1) of this section. 

Cross References: 

§§ 8-303, 8-306 and 8-313. 

Definitional Cross References: 

"Agreed'\ § 1-201. 
1
• A.g:reement11

• § 1-20.1~ 
''Broker". § 8~303. 
"Contract'\ ~ 1-201. 
"Delivery". § 1-201. 
"Person". § 1-201. 
uPurchase". § 1-201. 
"Purchaser". § 1-20L 
"Security». § 8-102. 
"Send". § 1~201. 

VffiGINIA ANNOTATIONS 

Prior Statutes: ~one. 

§ 8-315. Action Against Purchaser Based Upon Wrongful Transfer. 
(1) Any person against whom the transfer of a security is wrongful for 
any reason, including his incapacity, may against anyone except a bona 
fide purchaser reclaim possession of the security or obtain possession of 
any new security evidencing all or part of the sallle rights or have dam­
ages. 

(2) If the transfer is wrongful because of an unauthorized indorse­
ment, the owner may also reclaim or obtain possession of the security or 
new security even from a bona fide purchaser if the ineffectiveness of the 
purported indorsement can be asserted against him under the provisions 
of this Article on unauthorized indorsements (§ 8-311). 

(3) The right to obtain or reclaim possession of a security may be 
specifically enforced and its transfer enjoined and the security impounded 
pending the litigation. 

COMMENT: Prior Uniform Statutory Prov:ision: § 7, Unifonn Stock Transfer 
Act. 

Changes; Re_phrn.sed; statement of rule in ease of forged or unauthorized Ul~ 
dorsements added. 

Purposes of Changes and New Matter: 1. The general rµle J'ennitting an owner 
to reclaim _possession of a security wrongfully transferm is here continued. 
An exception is made, as in the prior law, in favor of bona fide purchasers. Where 
the transfer is based upon a forged or unauthorized indoJ:SCment the exception 
operates in favor only of a bona fide purchaser who has ttceived a new security 
upon registration of transfer. See § 8-311 and the comments thereto. 

2. This section deals only with the owner's right to reclaim possession of the 
security and is not intended to exclude any rights he may .have to damages for 
conversion under the case law. But see § 8-.318, which proteets innocent brokers 
and other agents and bailees from liability for conversion. 

Cross References; 

§§ 8-311 and 8-318. 
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Definitional Cross References: 

"Action". § 1-201. 
"Bona fide purchaser". § 8-302. 
"Person". § 1-201. 
"Right11

• § 1-201. 
'
4 Security". § 8-102. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 13.1-407. 

§ 8-316. Purchaser's Right to Requisites for Registration of Transfer 
on Books. Unless otherwise agreed the transferor must on due demand 
supply his purchaser with any proof of his authority to transfer or with 
any other requisite which may be necessary to obtain registration of the 
transfer of the security but if the transfer is not for value a transferor 
need not do so unless the purchaser furnishes the necessary expenses. 
Failure to comply with a demand made within a reasonable time gives the 
purchaser the right to reject or rescind the transfer. 

COl\IMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. The registration of the transfer of a security is a matter of vital 
importance to a purchaser and he is here provided with the means of obtaining 
such formal requirements for registration as signature guarantees, proof of au­
thority, transfer tax stamps and the like. In practice, it is the custom for the 
transferor to register transfer out of his own name and into that of the trans­
feree, or into "street name" before delivery of the security. If he does not do this, 
he)s the one in a position to supply most conveniently whatever documentation 
may be requisite for registration of transfer and his duty to do so upon demand 
within a reasonable time is here stated affirmatively. But if the transfer is nui 
for value the transferee should .Pay expenses. 

2. If the transferor's duty is not performed the transferee may reject or rescind 
the transfer. He is not bound to do so; he may prefer his action for damages for 
breach of contract; and if an essential item is peculiarly within the province of 
the transferor so that he is the only one who can obtain it, the purchaser may 
specifically enforce his right. Compare § 8-307. 

Cross Reference: 

§ 8-307. 

Definitional Cross References: 

''Purchaser1
'. ~ 1-201. 

"Reasonable time". § 1-204. 
"Right". § 1-201. 
"Security". § 8-102. 
''Value11

• § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 8-317. Attachment or Levy Upon Security. (1) No attachment or 
levy upon a security or any share or other interest evidenced thereby 
which is outstanding shall be valid until the security is actually seized by 
the officer making the attachment or levy but a security which has been 
surrendered to the issuer may be attached or levied upon at the source. 

(2) A creditor whose debtor is the owner of a security shall be en­
titled to such aid from courts of appropriate jurisdiction, by injunction or 
otherwise, in reaching such security or in satisfying the claim by means 
thereof as is allowed at law or in equity in regard to property which can· 
not readily be attached or levied upon by ordinary legal process. 
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COMMENT: Prior Uniform Statutory Provision:_ §§ 13, 14, Uniform Stock 
Transfer Act. 

Changes: Rephrased for clarity. 

Purposes of Changes: 1. In dealing with investment securities the instrument 
itself is the vital r.hing and therefore a valid levy cannot be made unless all possi­
bility of the seeurlty finding its way .into a transferee's hands has been removed. 
This ean be accomplished only when the security has been reduced to possession 
by a public officer or by the issuer. A holder who has been enjoined can still 
transfer the security in contempt of court. See Overlock v. Jerome Portland 
Copper !t-iining Co .• 29 -4..riz. 560, 243 P. 400 (1926). Therefore, although injune~ 
tive .relief _is provided in subseclion (2) so that creditors may use this method 
to gain control of the security, the seeutlty itself must be reaehed to constitute 
a proper levy. 'I'he method used in Hodes v. Hodes, 176 Or. 102, 156 P.2d 564 
{1945)~ where the Oregon court enjoined the transfer of a security in a safe de­
posit box in the state of Washington, directing a copy of the writ to be served 
upon the issuer, although not operative as an effective levy, is a method of reach,. 
Ing the security approved by the section. 

2. An attachment filed at the issuer's office against the shares represented by the 
security on the books is ineffective unless the security itself has been surrendered 
to the issuer. The case law holdings that priority in time of transfer or attach~ 
ment governed the validity of the levy are rejected under this Article as under 
the Stock Transfer Act. See for example, National Bank of Pacific v. Western 
Pae. R. Co., 157 Cal. 573, 108 P. 676, 27 L.R.A., N.S., 987, 21 Ann.Oas. 1391 (1910). 

3. This section deals with the problems of attaching or levying creditors and 
prevents such persons from securing rights paramount to those of purchasers 
who have actual possession of the security. It does not apply in eases where 
a governmental agency~ for reasons of public safety or the like, seeks to confiscate 
securities. See, for example, the situation in Sile.sian American Corp. v. Clark, 
332 U.S. 469, 68 S.Ct 179, 92 L.Ed. 81 (1947), upon which this section hill! no 
bearing. 

Definitional Cross References: 

"Creditor''. § 1-201. 
0 Issuer". J 8-201. 
"Security'. § 8-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 13.1-413, 13.1-414. 

Comment; The UCC continues the basic provision of the Uniform Stock Transfer 
~'let that an attachment or levy on a seeurity ean only be made by actually seizing 
or possessing the security so it can no longer be transferred. Code 1950, § 13.1-4131 

provides that an attachment or leV'/ will be effective only if further transfer 
of the share by the holder is enjoined. In Iron City Savings Bank v. Isaacsen, 
158 Va. 609, 632, 164 S.E. 520 (1932), this provision was interpreted to mean 
that the holder must be before the court. See also Mills v. Jacobs, 333 Pa. 231, 
4 A.2d 152, 122 A.L.R. 33 (1939), .involving the attachment of shares lll a Virginia 
corporation, Virginia having adopted the Uniform Stock Transfer A .. et. 

§ 8·318. No Conversion by Good Faith Delivery. An agent or bailee 
who in good faith (including observance of reasonable commercial stand­
ards if he is in the business of buying, selling or otherwise dealing with 
securities) has received securities and sold, pledged or delivered them ac­
cording to the instructions of his principal is not liable for conversion or 
for participation in breach of fiduciary duty although the principal had no 
right to dispose of them. 

CO!IMENT: Prior Uniform. Statutory Provision: None. 

Purposes: To negate the liability of. agents, including brokers, and of bailees, 
for innocent conversion or pa:rtieipation in breach of fiduciary duty. Gruntal v, 
!J. S. Fidelity and Guaranty Co., 254 N.Y. 468, 173 N.E. G82 (1930) followed. Com­
pare§ 7(a) of Ute Uniform ~<\..et for Simplification of Fiduciary Security Transfers. 

Cross Referen~e: 
§ 7-404. 
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Definitional Cross References: 

"Delivery". § 1-201. 
"Good faith". § 1-201. 
usecurity". § 8-102. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 8-319. Statute of Frauds. A contract for the sale of securities is not 
enforceable by way of action or defense unless 

(a) there is some writing signed by the party against whom enforce­
ment is sought or by his authorized agent or broker sufficient to indicate 
that a contract has been made for sale of a stated quantity of described 
securities at a defined or stated price; or 

(b) delivery of the security has been accepted or payment has been 
made but the contract is enforceable under this provision only to the ex­
tent of such delivery or payment; or 

(c) within a reasonable time a writing in confirmation of the sale or 
purchase and sufficient against the sender under paragraph (a) has been 
received by the party against whom enforcement is sought and he has 
failed to send written objection to its contents within ten days after 
its receipt; or 

(d) the party against whom enforcement is sought admits in his 
pleading, testimony or otherwise in court that a contract was made for 
sale of a stated quantity of described securities at a defined or stated price. 

COMMENT: Prior Uniform Statutory Provision: § 4, Uniform Sales -~ct (which 
was based on§ 17 of the Statute of 29 Charles II). 

Changes: Completely rephrased. 

Purposes of Changes: To conform the statute of frauds provisions 'With regard 
to securities to the policy of the provisions in the Article on Sales (~.\rticle 2) 
on sale of goods. Requirements for minimum specification of quantity and price 
consistent with business practice in the securities field are added. 

1. What will be sufficient specification will vary with the circumstances. Where 
the transaction is on an exchange or an over-the-counter market where daily 
quotations of the security are available '1100 shares X. Corp. comm. @ market" 
should suffice. If there is no readily available standard to interpret "'@ market" 
there is no "defined or stated price." 

2. Paragraph {c) is particularly important in the relationship of broker(§ 8-303) 
and customer. Normally a great volume of such business is done ITTer the tele­
phone. Orders are executed almost immediately and confirmed on ~ same or 
the next business day, usually on standard forms which as to the broker more 
than meet the minimal requirements of paragraph (a). It is reasonable to req~ 
the customer to raise his objection, if any, within ten days after the confirmation 
has been received (§ 1-!01). 

Cross Reference: 

See § 2-201 and Comment thereto. 

Definitional Cross References: 

"Action". § 1-201. 
"Delivery". § 1-201. 
11Party". § 1-201. 
"Purchase". § 1-201. 
'

1Security". § 8-103. 
11Send". § 1-201. 
"Sign". § 1-201. 
11Written" and ljwriting-'y. § 1-201. 
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VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: Since Virginia has not had a Statute of Frauds .relating to contracts 
for the sale of :securities, this section change3 Virginia law by providing a Statute 
of Fraud.s for such contracts. 

§ 8-320. Transfer or Pledge within a Central Depository System. (1) 
If a security 

(a) is in the custody of a clearing corporation or of a custodian bank 
or a nominee of either subject to the instructions of the clearing corpora­
tion; and 

(b) is in bearer form or indorsed in blank by an appropriate person 
or registered in the name of the clearing corporation or custodian bank 
or a nominee of either; and 

(c) is shown on the account of a transferor or pledgor on the books 
of the clearing corporation; 

then, in addition to other methods, a transfer or pledge of the security or 
any interest therein may be effected by the making of appropriate entries 
on the books of the clearing corporation reducing the account of the trans­
feror or pledgor and increasing the account of the transferee or pledgee by 
the amount of the obligation or the number of shares or rights transferred 
or pledged. 

(2) Under this section entries may be with respect to like securities 
or interests therein as a part of a fungible bulk and may refer merely to 
a quantity of a particular security without reference to the name of the 
registered owner, certificate or bond number or the like and, in.appropriate 
cases, may be on a net basis taking into account other transfers or pledges 
of the same security, 

(3) A transfer or pledge under this section has the effect of a delivery 
of a security in bearer form or duly indorsed in blank ( § 8-301) repre­
senting the amount of the obligation or the number of shares or rights 
transferred or pledged. If a pledge or the creation of a security interest 
is intended, the making of entries has the effect of a taking of delivery by 
the pledgee or a secured party (§§ 9-304 and 9-305). A transferee or 
pledgee under thls section is a holder. 

( 4) A transfer or pledge under this section does not constitute a 
registration of transfer under Part 4 of this Article. 

(5) That entries made on the books of the clearing corporation as 
provided in subsection (1) are not appropriate does not affect the validity 
or effect of the entries nor the liabilities or obligations of the clearing corpo· 
ration to any person adversely affected thereby, 

COMI\IENT: Prior Uniform Statutory Provision; None. 

Purpose: Consistent with the underlying pllJ:poses and policies of this Act •'t-0 
permit the continued expansion of commercial practices through custom:t usage 
and agreement of the parties"-subsection (2) (b) of § 1-102-this section 
e.."{J)ressly authorizes a newly developing and commercially useful method of 
transferring or pledging securities on the organized securities markets, par­
ticularly among brokers and banks but not necessarily so limited. 
The key provision in subsection (3) gives the procedures authotiz:ed in subsections 
(1) and (2) .. the effect of a delivery of a security in bearer form or duly indorse<l 
in blank". See subsection (1) (e) of § 8-313. 
Subsection ( 4) makes clear that transfer or pledge under this Section does not 
change the registered ownership of the affected security and subsection (5) states 
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the accountability of a clearing corporation to :persons adversely affected by en­
tries made on its books which "are not appropriate". 

Cross :References: 
§§ 1-102(2) (b); 8-301; 8-302; 8-308; 8-313; Part 4 of Article 8; 
§§ 9-304; 9-305. 

Definitional Cross References: 
'
1Appropriate person". § 8-308(3). 
"Clearing corporation". § 8-102. 
"Custodian bank". § 8-102. 
"Delivery". §§ 1-201(14); 8-313(1). 
"Fungible". § 1-201(17). 
11 Security". § 8-102. 
"Security interest". § 1-201(37). 
"Secured party". § 9-105(1) (i). 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

PART 4 

REGISTRATION 

§ 8-401. Duty of Issuer to Register Transfer. (1) Where a security 
in registered form is presented to the issuer with a request to register 
transfer, the issuer is under a duty to register the transfer as requested if 

(a) the security is indorsed by the appropriate person or persons 
(§ 8-308); and 

(b) reasonable assurance is given that those indorsements are genuine 
and effective ( § 8-402) ; and 

(c) the issuer has no duty to inquire into adverse claims or has dis­
charged any such duty (§ 8-403); and 

(d) any applicable law relating to the collection of taxes has been com­
plied with; and 

(e) the transfer is in fact rightful or is to a bona fide purchaser. 

(2) Where an issuer is under a duty to register a transfer of a security 
the issuer is also liable to the person presenting it for registration or his 
principal for loss resulting from any unreasonable delay in registration or 
from failure or refusal to register the transfer. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes; 1. § 8-201(3) defines "issuer" as used in this Part 4 as the person on 
whose behalf transfer books are maintained. Transfer agents, registrars or the 
like have rights and duties under thi:s Part within the scope of their respective 
functions, similar to those of the issuer (§ 8-406). 

2. There is a substantial and heterogenous body of case law as to the issuer's 
duty to register a transfer and as to his liability for improper registration, e.g., 
on an unauthorized signature (§ 8-311), or where the indorsement is not that of 
an appropriate person (§ 8-308), and generally under circumstances where the 
issuer is deemed to have had notice of an adverse claim (§ 8-301) and thus of 
the possible wrongfulness of the transfer. 

In general this section and those which follow it continue the well-settled rules 
found in the case la,v as to duty to register and as to liability for improper 
registration on an unauthorized signature, or where the indorsement is not that 
of an appropriate person. They clarify the application of those rules in a.ccord­
anc:e ,vith the fact patterns found in the usllal business situations. 
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ln all other areas, the issuer's potential liability for wrongful registration of 
transfer has been substantially reduced. The rules found in the ease law are 
drastically modified in furtherance of a considered policy to speed up the :regis­
tration process by narrcm"ing the field in which the issuer historically has first 
sought to assure itself that it cannot be held to be on notice of an adverse claim, 
and, failing that assurance, has imposed .rigorous requirements of proof that there 
is no possible impropriety. 

3. This seetion states the basic duty of the issuer to register transfers. It states 
that a duty exists but only if certain preconditions exist. If any of the precondi~ 
tions do_ not a.."tist, there is no duty to register transfer. If the indorsement on a 
security i.s a forgery, there is no duty, I.f there has not been compliance with 
applicable ta.."X laws, there is no duty. If the security is properly indor:sed but 
nevertheless the transfer is in fact wrongful, there. is no duty unless the transfer 
is to a bona fide purchaser {and the other preconditions exist). Cf. Kaiser-Frazer 
Corp. v. Otis & Co., 195 F.2d 8.18 (2d Cir. 1952), certiorari denied 73 S.Ct. 89, 344 
U.S. 856, 97 L.Ed. 664. 

This section does not constitute .a mandate that all preconditions must be met 
before the issuer regiate:rs a transfer. Conversely, it is not a prohibition upon 
transfers when not all the preconditions are met. If it so desi:rea:1 the issuer can 
waive the reasonable assurances specified in subparagraph (b). If it has con­
fidence in the responsibility of the persons :requesting transfer, it can ignore 
questions of compliance with Ul:x: 1aws. lf it has no notice of or duty to inquire 
into adverse claims, it can and it should register transfer without inquiry as to 
the rightfulness o:£ a transfer. This section is not a check list of steps the issuer 
must take before registering a. transfer. §§ 8-402 and 8~'103 axe the seetions dealing 
with mechanics and § 8-402 imposes limits on assurances that may be requested. 
§ 8-401 recognizes the duty to register transfer clearly established by case law but 
then states limitations on this duty, 

By subseetion (2) the person entitled to :registration may not only eompel it but 
may hold the issuer Hable in damages for unreasonable delay. 

Cross RefeNnees: 

Point 1: §§ 8-201(3) and 8-406. 
Point 2: §§ 8-204, 8-201, 8-308 and 8-311. 

Definitional Cross References: 

fj Adverse claim". § 8~301. 
".A.ppropriate person''. § 8-308. 
r'Bona fl.de purchaser". § 8~302. 
"Indorsement~~. § g .. zos~ 
"Issuer". § 8-201(3). 
"Person". § 1-201. 
"'Registered formu. § 8~102. 
_..Security". § 8~102. 

VIRGINIA ANNOTATIONS 

Prior Statutes; None. 

Comment: The UCC is in accord with Steindler v. V .. irginia Public Service Co., 
,163 Va. 462,, 175 S.E. 888 (1934). In this cttse the owners of stock certificates 

··were induced through fraud to indorse and deHver the certificates to swindlel's, 
who obtained signature guarantees of the indorsements, and then secured the 
transfer of new certificates to them. These certificates were sold to a security 
dealer, who sought to have them transfened to him, but the transfer was stopped, 
the transfer agent having been notified of the swindle. The dealer brought an 
action to compel the transfer and also seeking damages caused by the delay. 
It ;.ms held that the action lay, the issuer being required to make the transf,ar 
and also to respond in damages. See also Colonial Coal & Coke Co. v. Ream, 
114 Va. 800, 77 S.E. 608 (1913). 

§ 8-402. Assurance that Indorsements Are Effective. (1) The issuer 
may require the following assurance that each necessary indorsement 
( § 8-308) is genuine and effective 

(a) in all cases, a guarantee of the signature (subsection (1) of 
§8-312) of the person indorsing; and 
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(b) where the indorsement is by an agent, appropriate assurance of 
authority to sign; 

( c) where the endorsement is by a fiduciary, appropriate evidence of 
appointment or incumbency; 

(d) where there is more than one fiduciary, reasonable assurance that 
all who are required to sign have done so; 

( e) where the indorsement is by a person not covered by any of the 
foregoing, assurance appropriate to the case corresponding as nearly as 
may be to the foregoing. 

(2) A "guarantee of the signature" in subsection (1) means a guar­
antee signed by or on behalf of a person reasonably believed by the issuer 
to be responsible. The issuer may adopt standards with respect to respon­
sibility provided such standards are not manifestly unreasonable. 

(3) "Appropriate evidence of appointment or incumbency" in subsec­
tion (1) means 

(a) in the case of a fiduciary appointed or qualified by a court, a cer­
tificate issued by or under the direction or supervision of that court or an 
officer thereof and dated within sixty days before the date of presentation 
for transfer; or 

(b) in any other case, a copy of a document showing the appointment 
or a certificate issued by or on behalf of a person reasonably believed by 
the issuer to be responsible or, in the absence of such a document or certifi­
cate, other evidence reasonably deemed by the issuer to be appropriate. 
The issuer may adopt standards with respect to such evidence provided 
such standards are not manifestly unreasonable. The issuer is not charged 
with notice of the contents of any document obtained pursuant to this para­
graph (b) except to the extent that the contents relate directly to the 
appointment or incumbency. 

( 4) The issuer may elect to require reasonable assurance beyond that 
specified in this section but if it does so and for a purpose other than that 
specified in subsection 3 (b) both requires and obtains a copy of a will, 
trust, indenture, articles of co-partnership, by-laws or other controlling 
instrument it is charged with notice of all matters contained therein af­
fecting the transfer. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. As noted (See the Comment to § 8-401) the issuer's absolute lia­
bility, stated in the cases, for wrongful registration of transfer where the signa­
ture ·of the indorser is unauthorized (§ 8-311) or is not that of an appropriate 
person (§ 8-308) is continued. Under the circumstances, the issuer is entitled 
to require reasonable assurance that all necessary indorsements are effecti,;e, 
and tlius to minimize its risk. This section establishes the requirements the issuer 
may make in terms of documentation which, except in the rarest of instances, 
should be easily furnished. If a demand for further assurance is reasonable under 
the circumstances, subsection (4) applies. 

2. Under subsection (1) .(a) the issuer may require in all cases a _g,J:arantee of 
signature (§ 8-312). Under subsection (2) the guarantor must be one reasonably 
believed to be responsible, and the issuer may adopt standards of responsibility 
which are not manifestly unreasonable. In this aspect, this section approves the 
practice of the organized securities markets. 

3. § 8-312(3) gives the issuer an action over against the guarantor of signature 
for breach of the w::i.rranties stated in that section. Both the indorsement and 
·ffle ,guarantee of signature speak as of the "date of signing·" or "time of signing." 
See§§ 8-308(6), 8-312(1). This section, by paragraphs (b) through (e) of sub­
section (1), permits the issuer to seek confirmation of the effecti:veness of the 
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indorsement. The permitted methods act as a double check on matters which are 
within the wananties of the gu�ra.ntor of signature. See § 8-312{3) .  In addition, 
to some extent, they act also as a clieck on the right to transfer (i.e. to deliver 
the security). Thus, an agent may be required to submit his power of attorney, 
a corporation to submit a certified resolution evidencing the authority of its sign­
ing officer to sign. an executor or administrator to submit the usual '1short-form 
certificate", etc. But failure of a fiduciary to obtain court approval of the trans­
fer or to comply with other requirements does not make his indorsement unau� 
thori:zed. § 8-308(7) . Henee court orders and other controlling instruments are 
omitted from subsection (1). 

Manifestly} it is impossible to check incumbency .as of the moment when the 
security was delive:red if presentment is made by the purcha.ser, or as of the 
moment of presentation in the more usual case of presentment by the seller. 
The.reforer subsection (1) (c) authorizes the issuer only to Tequire "appropriate 
evidence" of appointment or incumbency, and subsection (3) indicates what evi­
dence wiU be "appropriate". In the case of a fiduciary appointed or qua.lifted by 
a court, that evidence will be a court certificate dated within sixty days before 
the date of presentation; where the fiduciary is not appointed or qualified by a 
court, as in the case of a successor trustee, subsection (3) (b) applies. Compare 
§ 4 of -:he Uniform Act for Simplification of Fiduciary Security Transfers. 11 
the security is registered in the name of the indorsing fiduciary, the issuer may
under § 8-403 (3) (a) assume without inquiry that the :fiduciary status continues
until written notice to the contrary is received; hence no evidence of appointment
or ineumbency is needed unless such a notice has been received. Compare § 2
of the Uniform .4..ct for Simplification of Fiduciary Security Transfers.

Where subsection (3) (b) applies, the issuer may require a copy of a trust instru­
ment or other document showing the appointment, or it may require the certificate 
of a responsible l)erson. In the absence of such a document or certificate, it may 
require other appropriate evidence. If a document is obtained solely as "appro� 
priate evidence of appoint.'*llent or incumbency1

' under subsection (3) (b),  the 
issuer is not charged with notice of its contents e..."Ccept to the e..."<'tent that the con .. 
tents relate directly to the appointment or incumbency. But il the document ia 
obtained for any other purpose, the issuer may be so charged under subsection 
( 4) . See Point 6 below.

4. There are many other types of situations where, under the case law, the issuer
would be deemed to have notice of possible adverse claims, and therefore would
-register tran:sfe-r at its pel'il. Typicai are: knowledge that the registered owner 
is dead, the fact that he is described or identifiable as a fiduciary, etc. Peihaps
the most ubiquitous is where .a will, trust indenture or other controlling instru­
ment is on fi!e with the issuer or transfer agent for some other purpose ( e.g., in 
the banking as distinct from the corporation agency department of a trust com� 
pany) , but, unless specifically asked for, would not come to the attention of the 
officers responsible for the registration of security transfers. Here, under the 
cases, there is an area of liability based upon notice of possible adverse claims
affecting the right to deliver the security, an a.:rea to whleh the warranties of the
guarantor of si�nature speciftcally do not extend. See § 8�312 (3) .  Also, it is 
the area in whien in the past issurers and their agents, fearing possible lawsuits 
based upon unauthorized transfers hy :fiduciaries and the like, have made it a 
practice to demand complete and convincing evidence that the transfer is proper 
in all of its aspects. §§ 8-403 and 8-404 strictly circumscribed the issuer's lia� 
bility in such cases, and this section therefore makes no provision for assurances 
to cover them. 

5. Circumstances may indicate that a necessary signature was unauthorized or
was not that of an appropriate person. Such circumstances would be ignored at
risk of absolute liability and to minimize that risk the issuer may properly exercise
the option given by subsection (4) to require assurance beyond that specified in 
subsection (1). On the other hand, the facts at hand may reflect only on the right· 
fulness of the transfer. Such facts do not operate, as they did und(;r the p:rior 
law, automatically to create a duty of inquiry, unless there is timely notification 
of the e.."cistence of an adverse claim. See § 8-403 (1) {a), If there is a duty of 
inquiry under § 8-403, the issuer may follow the proeedu:re provided in § 8-403 (2),
or it  may diseliarge the duty of inquiry 1'by any 1'€asonab1e means". The same is
true if the issuer's oven-iding duty to conduct its functions in good faith (§ 1-203)
comes into play, e.g., where the security is indorsed by a person known to the 
employee handling the transaction for the issuer to be wanted by the police.

6, Specifically to implement the policy of this Act to discourage issuers from 
requiring excessive documentation, subsection (4) provides that if the issuer 
elects to require additional documentation for . .:tny purpose other than to obtain 
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"appropriate evidence of appointment or incumbency" under subsection (3) (b) 
and both _requires and obtains a cop:y: of. a will, trus~, ~ndenture, articles of 00-: 
partnership, by-laws or other controlhng instrument, it is charged with notice of 
all matters contained therein affecting the transfer. It follows that an instrument 
voluntarily submitted, without having been "required" by the issuer, may be 
returned without examination. But if the issuer has no duty to inquire and de­
mands more than reasonable assurance that necessary indorsements are genuine 
and effective, the presenter of a security may refuse the demand and sue for 
improper refusal to register. § 8-401. 

Cross References: 

Point 1: §§ 8-308, 8-311. 
Point 2: § 8-312. 
Point 3: § § 8-308, 8-312. 
Point 4: §§ 8-312, 8-403, 8-404. 
Point 5: §§ 1-203, 8-403. 
Point 6: § 8-401. 

Definitional Cross References: 

"Adverse claim". § 8-301. 
"Issuer". § 8-201. 
11Notice". § 1-201. 
"Person". § 1-201. 
"Security". § 8-102. 
"Sign". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: Under the UCC the issuer may require a guarantee of the signature 
of a person indorsing a security. As applied in a case like Steindler v. Virginia 
Public Service Co., 163 Va. 462, 175 S.E. 888 (1934), discussed in VIRGL.""n.A 
... '\.NNOT_4-TIONS to UCC 8-401, this would mean a g·uarantee of the indorsement 
of the swindler who obtained possession of the certificate. This section appar­
ently changes this aspect of the Steindler case, since Virginia required the issuer 
to transfer the security to a bona fide purchaser, without requiring a guarantee 
of the swindler's signature. 

§ 8-403. Limited Duty of Inquiry. (1) An issuer to whom a security 
is presented for registration is under a duty to inquire into adverse claims if 

(a) a written notification of an adverse claim is received at a time 
and in a manner which affords the issuer a reasonable opportunity to act 
on it prior to the issuance of a new, reissued or re-registered security and 
the notification identifies the claimant, the registered owner and the issue 
of which the security is a part and provides an address for communications 
directed to the claimant; or 

(b) the issuer is charged with notice of an adverse claim from a con­
trolling instrument which it has elected to require under subsection ( 4) 
of § 8-402. 

(2) The issuer may discharge any duty of inquiry by any reasonable 
means, including notifying an adverse claimant by registered or certifi<:d 
mail at the address furnished by him or if there be no such address at his 
residence or regular place of business that the security has been presented 
for registration of transfer by a named person, and that the transfer wi!l 
be registered unless within thirty days from the date of mailing the noti­
fication, either 

(a) an appropriate restraining order, injunction or other process is­
sues from a court of competent jurisdiction; or 

(b) an indemnity bond sufficient in the issuer's judgment to protect 
the issuer and any transfer agent, registrar or other agent of the issuer 
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involved, from any loss which it or they may suffer by complying with the 
adverse claim is filed with the issuer. 

(3) Unless an issuer is charged with notice of an adverse claim from 
a controlling instrument which it has elected to require under subsection 
( 4) of § 8-402 or receives notification of an adverse claim under subsection 
(1) of this section, where a security presented for registration is indorsed 
by the appropriate person or persons the issuer is under no duty to inquire 
into adverse claims. In particular 

(a) an issuer registering a security in tl:e name of a person who is 
a fiduciary or who is described as a fiduciary is not bound to inquire into 
the existence, extent, or correct description of the fiduciary relationship 
and thereafter the issuer may assume without inquiry that the newly 
registered owner continues to be the fiduciary until the issuer receives 
written notice that the fiduciary is no longer acting as such with respect 
to the particular security; 

(b) an issuer registering transfer on an indorsement by a fiduciary 
is not bound to inquire whether the transfer is made in compliance with 
a controlling instrument or with the law of the state having jurisdiction 
of the fiduciary relationship, including any law requiring the fiduciary to 
obtain court approval of the transfer; and 

(c) the issuer js not charged with notice of the contents of any court 
record or file or other recorded or unrecorded document even though the 
document is in its possession and even though the transfer is made on the 
indorsement of a fiduciary to the fiduciary himself or to his nominee. 

COMMENT: Prior Uniform Statutory Provision: § 3, Uniform Fiduciaries Act. 

Changes: Scope of exoneration broadened; duty of inquiry limited to detlned 
situations. 

In consonance with the generalpoliey of this Part 4 (See the Comments to §§ 8-401 
and 8~402) ~ and subject always to the overriding duty of good faith in the per,.. 
forrnance of its functions (§ 1-203) this section limits the issuer's duty to inquire 
into adverse claims to the two specific situations stated in subsection (1). 

Purposes of Changes: 1. Paragraph (a) of subsection (1) is the or(linary "stop 
transfer'' notice commonly resorted to by the ov.-ner of a lost or stolen security 
or in a situation where breach of trust, disregard of a vaiid restriction on transfer, 
or other improper action is feared to have occurred or to be about to occur. 

Notification under paragraph (a) of subsection (1) (a} must he "writtenn within 
§ 1-201(46) and must he ''received1

' under§ 1-201(26) "at a time and in a manner 
which affords the issuer a :reasonable 0:pportunit7. to act on it prior to the issu­
ance of a nevl, reissued or re-registered security''. Cf. § 1-201(27). Its contents 
must be such as to tnake reasonably clear "\\'ho makes the claim and with respect 
to what security, and where communications may be addressed to him. Compare 
§ 5(a) of the l.Tniform Act for Simplification of Fiduciary Security Transfers. 

A notification once so received is easily keyed to the appropriate records. There­
fore, no defense of "forgotten notice", possibly relet1ant on the issue of bona fide 
purchase as to bearer form securities, is ava:i~able under this section. 

As to paragraph (b) see the Comment to § 8-402. 

2. Subsection (2) does not limit the issuer to any specific method of discharging 
a duty of :inquiry. It may use "any reasonable means'' including the procedure 
spelled out in the mbsection.. That procedure, based on a New York statute re­
specting adverse claims to bank deposits and on cotnmereial practice. should be 
effective in the large majority of eases to protect the rights of all h1teres~d 
parties: and relieve the issuer of further :responsibility. No delay during the thirty 
day period will be "unreasonable" under § 8-401{2). 

3. Subsection (3) is the converse of subsection (1) and spells out some specific 
situations in which under prior law a duty to inquire ex.isted or may have existed~ 
Compare §§ 2 and a of the Uniform Act for Simplification of Fiduciary Security 
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Transfers. As to the effect of subsection (3) (a) on the effectiveness of an in~ 
dorsement, see the Comment to § 8-404. 

Cross References: 
§§ 1-203, 8-304, 8-401, 8-402, 8-404, and 8-405. 

Definitional Cross References; 
"A.dverse claim". § 8-301. 
"Issuer". § 8-201. 
"Notice". § 1-201. 
"Notification". § 1-201. 
"Person". § 1-201. 
"Purchase". § 1-201. 
"Security". § 8-102. 

VIRGINIA A;>;NOTATIONS 

Prior Statutes: None. 

§ 8-404. Liability and Non-Liability for Registration. (1) Except as 
otherwise provided in any law relating to the collection of taxes, the issuer 
is not liable to the owner or any other person suffering loss as a result of 
the registration of a transfer of a security if 

(a) there were on or with the security the necessary indorsements 
(§ 8-308) ; and 

(b) the issuer had no duty to inquire into adverse claims or has dis­
charged any such duty ( § 8-403). 

(2) Where an issuer has registered a transfer of a security to a 
person not entitled to it the issuer on demand must deliver a like security 
to the true owner unless 

(a) the registration was pursuant to subsection (1) ; or 

(b) the owner is precluded from asserting any claim for registering 
the transfer under subsection (1) of the following section; or 

( c) such delivery would result in overissue, in which case the issuer's 
liability is governed by § 8-104. 

COi\Il\IENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. This section states the basic exonerative policy of this Article 
where the security is appropriately indorsed (§ 8-308) and there is no duty to 
inquire into adverse claims (§ 8-403). 

Note that under subsection (1) {a) exoneration depends on whether or not the 
necessary indorsements were in fact on or with the security. The issuer cannot1 
for example, defend a suit based on its having registered a transfer on a forgect 
indorsement on the ground that it received the assurances listed in § 8-402 and 
\Yas under no duty to go further. It has that option under § 8-402 ( 4). 

Note, however, that this .<\.ct excludes from the category of "unauthorized indorse­
ment'' (§ 8-311) certain situations which might have been included in that category 
under prior law, e. g., ,vhere there has been a change of circumstances subsequent 
to the signature (subsection (6) of § 8-308); and where the signature is that. of 
a fiduciary who has failed to obtain court approval of the transfer (subsection 
(7) of § 8-308). Similarly, when an issuer acts on the assumption -permitted by 
subsection (3) (a) of § 8-403, that a fiduciary registered owner continues to a~ 
as such, the "necessary indorsement" under subsection (1) (a) of this section JS 
that of the registered owner under § 8-308 (3) (b), even though a successor has 
in fact been appointed. In these and other cases, where the question is one 
3ffecting only the rightfulness of the transfer, the issuer need only establish th.at 
it had no duty under § 8-403 to inquire into adverse claims or that it has dis­
charged any such duty. 

~- The registered owner's right to receive a new security where the issuer .bas 
\vrongfully registered a transfer is established but the cases have also recogru.zed 
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hla right to elect between an equitable action to compel issue of .a new security 
and an action for damages. Cf. Casper v. Kalt-Zimme-rs Mfg. Co., 159 Wis. 517, 
149 N.W. 754 (1914). Such election of remedies ia no longer available and the 
owne:r :is now :required to take a new security except where a.n overissue would 
result and a. similar security is not .reasonably available for purchase. See § 8-104.. 

Cross References: 

Point 1: §§ 8-308, s.402, 8-403. 
Point 2: §§ 8-104 and 8-405. 

Definitional Cross References: 
II Adverse elaintn. § 8-301. 
"Deliver'\ § 1-201. 
"Issuer''. § 8-201. 
"Notify". § 1·201. 
"Overissue". § 8-104. 
"Person''. § 1-201. 
usecurity". § 8-102.. 

VIRGINU. ANNOTATIONS 

Prior Statutes: None. 

§ 8-405. Lost, Destroyed and Stolen Securities. (1) Where a security 
has been lost, apparently destroyed or wrongfully taken and the owner 
fails to notify the issuer of that fact with.in a reasonable time after he has 
notice of it and the issuer registers a transfer of the security before receiv­
ing such a notification, the o .. -ner is precluded from asserting against the 
issuer any claim for registering the transfer under the preceding section 
or any claim to a new security under this section. 

(2) Where the owner of a security claims that the security has been 
lost, destroyed or wrongfully taken, the issuer must issue a new security 
in place of the original security if the owner 

(a) so requests before the issuer has notice that the security has 
been acquired by a bona fide purchaser; and 

(b) files with the issuer a sufficient indemnity bond; and 

(c) satisfies any other reasonable requirements imposed by the issuer. 

(3) If, after the issue of the new security, a bona fide purchaser of 
the original security presents it for registration of transfer, the issuer 
must register the transfer unless registration would result in overissue, 
in which event the issuer's liability is governed by § 8-104. In addition 
to any rights on the indemnity bond, the issuer may recover the new 
security from the person to whom it was issued or any person taking 
under him except a bona fide purchaser. 

COMMENT: Prior Uniform Statutory Provision: § 17, Uniform Stock Trans­
fer .,.;.ct. 

Changes: In appropriate circumstances the issue:r is now required to issue a. new 
security in place of a lost, destroyed or .stolen one without a court order. 

Purposes of Changf.'ls: 1. Subsection (1) applies explicitly the general :rule of 
this Article on forged or unauthorized indorsements (§ 8-311). By failing to 
notify the issuer within a. reasonable time after he knows or has reason to know 
of the loss or theft of his security, the owner is estopped from asserting the 
ineffectiveness of a forged or unauthorized indorseroent and the wrongfulness of 
the registration of the transfer. If the lost security was in<lorsed by the owner 
then the registration of the transfer was not wrongful under § 8-404 unless notice 
had been given to the issuer. 

2. The 1ong standing corporate -practice of voluntary issuing new sero.rities to 
replace lost, dest:r-oyed or stolen ones ia now incorporated into law. Where: rea-
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sonable requirements are satisfied and a sufficient indemnity bond su-ppliecL a 
court order is no longer necessary but, of course, the court may compel a 
recalcitrant issuer to take action. 

3. Where an "original" security has reached the hands of a bona fide pur­
chaser, the registered owner who was in the best position to prevent the loss, de­
struction or theft of his security is now deprived of the new security issued to 
him as a replacement. This changes the prior law under which the original 
security was ineffective after the issue of a replacement exce-pt insofar as it 
might represent an action for damages in the hands of a bona fide purchaser. 
Keller v. Eureka Brick Mach. Mfg. Co., 43 Mo.App. 84, 11 L.R.A. 472 (1890). 
Where both the original and the new security have reached bona fide purchasers 
the issuer is now required to honor both securities unless an overissue would 
result and the security is not reasonably available for purchase. See § 8-104. 
In the latter case alone, the bona fide purchaser of the original security is rele­
gated to an action for damages. In either case, the issuer itself may recover on 
the indemnity bond. 

Cross References: 

§§ 8-104, 8-311, 8-312, 8-402, 8-403 and 8-404. 

Definitional Cross References: 

'"Bona fide purchaser". § 8-302. 
"Issuer". § 8-201. 
"Notice". § 1-201. 
''Person,,, § 1-201. 
"Reasonable time". § 1-204. 
"Security". § 8-102. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 13.1-417. 

§ 8-406- Duty of Authenticating Trustee, Transfer Agent or Registrar. 
(1) ·where a person acts as authenticating trustee, transfer agent, regi­
strar, or other agent for an issuer in the registration of transfers of its 
securities or in the issue of new securities or in the cancellation of sur­
rendered securities 

(a) he is under a duty to the issuer to exercise good faith and due 
diligence in performing his functions; and 

(b) he has with regard to the particular functions he performs the 
same obligation to the holder or owner of the security and has the same 
rights and privileges as the :issuer has in regard to those functions. 

(2) Notice to an authenticating trustee, transfer agent, registrar 
or other such agent is notice to the issuer with respect to the functions 
performed by the agent. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. Transfer agents, registrars and the like are here expressly held 
liable to both the issuer and the owner for wrongful refusal to register a transfer 
as well as wrongful registration of a transfer in any case within the sco-pe of 
their respective functions where the issuer would itself be liable. Those cases 
which have regarded these parties solely as agents o:f the issuer and have there­
fore refused to recognize their liability to the owner for mere non-feasance, i.e., 
refusal to register a transfer, are now rejected. Hulse v. Consolidated Quicksilver 
Mining Corp., 65 Idaho 768, 154 P.2d 149 (1944); Nicholson v. 111organ, 119 Misc. 
309, 196 N.Y.Supp. 147 (1922); Lewis v. Hargadine-McKittrick Dry Goods Co., 
305 Mo. 396, 274 S.W. 1041 (1924). 

2. The practice frequently followed by authenticating trustees issuing certifica~es 
:Jf indebtedness rather than authentiC!l.ting duplicate c:ertificates where securities 
h:rve been lost or stolen now becomes obsolete in view of the -provisions of the 
preceding section of this ~>\.rticle, which makes exp~ss provision for the issue of 
substitute securities. It can no longer be considered a breach of trust or lack of 
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due diligence for trustees to authenticate such instruments. Cf. Switzerland Gen­
eral Ins. Co. v. New York Cent. & H. R.R. Co., 152 App.Div. 70, 136 N.Y.S. 726 
(1912). 

3. uGood faith and due diligence" re-quire the use of reasonable care and the ob .. 
servance of "reasonable" commercial standru:ds, and preclude arbitrary, capri­
cious, over-cautious and super-technical objections and requirements. See Powers 
v. Universal Film Mfg. Co., 162 App.Div. 806, 148 N.Y.S. 114 (1914). Compliance 
with the provisions of this Article as to the documents ,vhieh an issuer may pro­
perly require before registering a transfer in cases where there has been no 
notice of adverse claims (§ 8-402) constitutes due diligence on the part of these 
agents and insisting upon more would incur liability for wrongful refusal to 
register a transfer. 

Cross References: 

Point 3: §§ 8-401, 8-402, 8-403 and 8-404. 
See §§ 1-201, 8-208, 8-312, 8-101, 8-402, 8-403 and 8-405. 

Definitional Cross References: 

uGood faith". § 1-201. 
"Holder". § 1-201. 
"Issuer''. § 8--401. 
"Notice". § 1-201~ 
j'Person". § 1-201. 
"Security". § 8-102. 

V1RGI:NIA AKNOTATIONf! 

Prior Statutes: None. 
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ARTICLE 9 

SECURED TRANSACTIONS; SALES OF 
ACCOUNTS, CONTRACT RIGHTS 

A.i."<D CHATTEL PAPER 

PART 1 

SHORT TITLE, APPLICABILITY AND DEFL~ITIONS 

§ 9-101. Short Title. This Article shall be known and may be cited 
as Uniform Commercial Code-Secured Transactions. 

CO}fliENT: This .Article sets -0ut a compreJ1ensive scheme for the regulation 
o:f security interests in personal property and fLxtures. It supersedes existing 
legislation dealing with .such security devices as chattel mortgages, conditional 
sales, trust receipts, factor's liens and assignments of accounts receivable (see 
Note to § 9-102). 

Consumer instalment sales and consumer loans present special problems of. a 
nature which makes special regulation of them inappropriate ih a general com .. 
mercial codification.. Many states now :regulate such loans and sales under small 
loan acts, retail instalment selling acts and the like. While this Article applies 
generally to security interests in consumer goods, it is not designed to supersede 
such regulatory legislation (see Notes -to §§ 9-102 and 9-203). Nor is this Article 
designed as a substitute for small loan acts or retail instalment selling acts in 
any state which does not presently have such legislation. 

Existing law recognizes a wide variety of security devices, which ea:ne into use 
at various times to make possible different types of secured financL"lg. Differ~ 
ences between one device and another persist, ln .formal requisites, in the secured 
party's rights against the debtor and third parties, in the debtor's rights against 
the secured party, and in filing requirements, despite the fact that today many 
of those differences no longer serve any useful function. Thus an untiled chattel 
mortgage is by the law of many states ""roid" against creditors generally; a 
conditional sale, often available as a substitute for the chattel mortgage, is in 
some states valid against all creditors without :filing, and in states where filing 
is required is, if untiled, void only against lien creditors. The reeognition of so 
:i:nany separate security devices has the :result that half a dozen filing gystems 
c:oYering chattel security devices may be maihtained within a state, some on a 
county basis, others on a state-wide basis, each of which mnst be separately 
cheeked to determine a debtor's status. 

Nevertheless, despite the great number of security de,ices there remain gaps in 
the structure. In many states, for example, a seeurity interest cannot be taken 
in inventory or a stock in trade although there is a renl need !or such financing. 
It is often baffling to try to maintain a technically valid security interest when 
:financing a manufacturing process, where the eoHateral starts out a.s raw ma.~ 
terlals, becomes work in process and ends as finished goods. Furthermore> it is 
by no means clear~ even to specialists, how under present law a seCU!'ity interest 
niay be taken in many kinds of intangible property-such as television or motion 
picture rights-which have come to be an important sou.ree of commercial 
collateral. 

While !he chattel mortgage is adaptable for use in almost any situation where 
goods are collateral~ there are limitations 1 sometimes highly technical, on the 
use of other deviees, such as the conditional sale and -uartieulariy the trust 
receipt. The cases are many in whlc:.lt a security transaction described by the 
parties as a conditional sale or a trust !'eeeipt has been later determined by a 
court to be something else, usually a chattel mortgage. The eonseauence of such 
a determination is typically to void the security interest againsf creditors be­
cause the security agreement was not filed as a chattel 1nartgage ( even though it 
may have been filed as u cnudltional s:Lle or a ti-..1st receipt). In :recent years 
our security law has grown 5.n con:plexity a.t an alarming rate. The already .:?)i; 
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mentioned difficulty of financing on the security of inventory has been got 
around to some extent by the device known a.s 11field warehousing'' as well as by 
the use of the trust recei{lt. Since 1940 a number of states have generally 
authorized inventory tlnanc1ng by enacting statutes, similar although not uni· 
form1 k..'lown as 14factor-'~ lien/! acts. Also in the period since 1940 the increas­
ingly important business of lending against aecounts receivable has inspired 
new statutes in that field in more than thirty states. 

The growing comple.Uty of financing transactions forces us to keep piling new 
statutory provisions on top of our inadequate and already sufficiently compli­
ctited nineteenth-century structure of security law. The results of this continuing 
de.,~elopment are, and wiU ber increasing costs to both parties and increasing 
uncertainty as to their rights and the rl~hts of third parties dealing with them. 
The aim of th:is ,A.rticle is to provide a Slmple and unified structure within which 
the immense variety of present-day secured financing transactions can go for .. 
ward with less cost and with greater certainty. 

'Gnder thls Article the traditional distinctions among security devices, based 
largeiy on form, are not retained; the Article applies to all transactions intended 
to create security interests in personal property and fixtures, and the single 
term *'security interest" substitutes for the variety of descriptive terms which 
has grown up at common !.tlW and under a hundred-year accretion of statutes. 
This does not mean that the old forms may not be used, and § 9-102(2) makes 
it elear that they may ba. 
This Article does not determine whether «title,, to collateral :is in the secured 
party or in the debtol' and adopts neither a "~tle theo:!'.'T' nor a "lien theory" of 
security interests. Rights, obligations and remedies undeJ:" the _..\.rticle do not 
depend on the location of title (§ 9-.-202). The location of title may become 
important for other purposes-as~ for a.umple, in determining the incidence of 
taxation-and in such a case the parties are left free to contract as they wilt 
In this connection the use of a form which has traditionally been regarded as 
detenninative of title ( e. g .• the conditional sale) could reasonably be regarded 
as e'Videncing the parties' intent.ion with respect t-0 title to the collateral. 
Under the .A.rticle distinctions based on form (excep-t as between pledge and non­
possessory interests) are no longer controlling. For- some pu.T:poses there are 
distinctions based on the type of property which constitutes the collateral­
industrial and commercial equ:i-pment, husine.ss inventory, farm products, con .. 
sumer goods, acc:ounts receivable, documents of title and other intangibles-and, 
where appropriate, the Axtic!e states special rules applic..1.ble to financing trans­
actions involving a partieular type o.f property. De.spite the statutory sim:pli­
fica.tion a greater degree of flexibility in the :finaneing transaction is allowed 
than is possible under existing law, 
The 3cheme of the ~L\.rJcle is to make distinctions. where distinctions are neees· 
sary, along functional rather than formal lines. 
This has made possible a radical simplification in the :formal :requisites for crea~ 
tion of a security interest. 
~J\. more rational .filing system replaces the present system of different files for 
each security device which is subject to filing requirements. Thus not only is 
the information contained in the files ma.de more accessible but the cost of pro­
curing credit information, and. incidentally, of maintaining the files, is greatly 
:reduced. 
The Article's flexibility und simplified formalities should make it possible fo:r 
ne,v forms of .secured financing, as they develop, to ftt comfortably under its 
provisions, thus avoiding the necessity, so apparent in recent _years, of yeat by 
year passing new statutes and tinkering with the old ones to aU-0w legitimate 
business transactions to go forward. 
The rules set out in this ~Llrtiele are principally concerned -with the limits of the 
:;.ecured party's protection against purchasers f:t:'om and creditors £Yf the debtor. 
Except for procedul'e on default, freedom of contract prevails between the im­
mediate parties to the seeurity transaction. 

VIRGINIA ANNOTATIONS 

Prior Statutes; None. 

Comment: ]~or discussions of this Article in relation to Virginia law see: Part­
ington, Conditional Sales and Article 9, 20 Wash. & Lee L. Rev. (Fall 19631, and 
Burton, Factors Lien and Accounts Receivable Financing and ~'llticle 9, 20 Wash. 
& Lee L. Rev. (Falt 1963). 

493 



§ 9·102. Policy and Scope of Article. (1) Except as otherwise l)ro­
vided in § 9-103 on multiple state transactions and in § 9-104 on excluded 
transactions, this Article applies so far as concerns any personal property 
and fixtures within the jurisdiction of this stat;; 

(a) to any transaction (regardless of its form) which is intended to 
create a security interest in persoruil property or fixtures including goods, 
documents, instruments, general intangibles, chattel paper, accounts or 
contract rights; and also 

(b) to any sale of accounts, contract rights or chattel paper, 

(2) This Article applies to security interests created by contract in­
cluding pledge, assignment, chattel mortgage, chattel trust, trust deed, 
factor's lien, equipment trust, conditional sale, trust receipt, other lien or 
title retention contract and lease or consignment intended as securitv. 
This Article does not apply to statutory liens except as provided in § 9-310. 

(3) The application of this Article to a security interest in a secured 
obligation is not affected by the :act that the obligation is itself secured 
by a transaction or interest to wr.ich this Article does not apply. 

Note: The adoption of this Article should be accompanied by the re­
peal of existing statutes dealing -with conditional sales, trust rece,ipts, 
factor's Uens where the factor is g,iven a non-possessory lien, chattel mort­
gages, crop mortgages, ,mortgages on railroad equipment, assign:ment of 
account., and generally statutes ,regidat,ing security interests in personal 
properfly. 

Where the state has a retail installment selling act or small loan act, 
that legislation should be carefully examined to determine what changes in 
those acts a,re needed to conform them to this Articl.e. This Article pri­
marily sets out ,rules defining rights of a secured party against persons 
dealing with the debtor; it does not prescribe reguk!.tions and control.s 
which may be necessary to curb abuses a,'ising in the s'1rtall lo(J;n bUsSiness 
or in the financing of consumer purchases on credit. Accordingly there is 
no intentwn to repeal e;,;;,,ting reg1tlatory acts in those fields. See § 9-203 
(2) and the Note thereto. 

CO}IMENT: Prior Uniform. Statutory Provision: None. 

Purposes: The purpose of this Section is to bring all consensual security in .. 
terests in personal ptoperty and fixtures, ~·ith the exception o:f certain types of 
transactions excluded by §§ 9-103 and 9-104, under this Artiele. as well as sales 
of aecounts, contract rights and chattel paper whether intended for security or 
not unless excluded by § 9-104(f). As to security interests in fixtures created 
under the !aw a-pplicable to real estate, see § 9~313(1}. 

1. Except for sales of accounts, contract rights and chatte1 paper, the principal 
test whether a transaction comes under this ~.\rticle is: is the transaction in­
tended to have effect as security'? For example, ~ 9Ml04 e.."Ccludes certain t:rnns .. 
actions where the security inte:rest (such as an artisan's lien) arises un!1er 
statute or common la,v by reason of status and not by consent of the part!es. 
Transactions in the f1)nn of consignments or (eases are subject to this Art1cle 
if the understanding of the parties or the effect of the anangen,ent sho,vs that 
n security interest \\.cilS intended. (£4-s to consignments the provisions of § 2-326 
of A:rtide 2 (Sales) should be consulted.) When it is found that a security in· 
terest as defined in § 1-~01(37) was intended. ~is Article a,Pplies regardless pf 
the form of the trD.nsaction OT the name by- wi11ch the parties may ha."e cltr:15-
tened it. The list of traditional security devices in subsection (2) is illustrative 
only; other old deviees, as weli as nny new ones which the ingenuity of lawyers 
may invent, are included, so long ;1s the requisite intent is found. The con­
trolling definltion is that cont:1lned in subsection (1). In connection with the 
inclusion of "eqnipn1ent trust" in the subsection ( 2} list, it should be noted th.at 
§ 9-104(e) excludes front the A.s1:ticle equipn1ent t:rusts on :railway rolling stock. 



2. The Article does not in terms abolish existing security devices. The condi­
tional sale or bailment-lease for example is not prohibited; but even though it 
is used, the rules of this .4..rticle govern. 

3. In general this Article adopts the position, implicit in prior law, that the law 
of the state where the collateral is located should be the governing law, without 
regard to possible contacts in other jurisdictions. Thus the applicability of the 
Article is by this Section stated to extend to transactions concerning "personal 
property and fixtures within the jurisdiction of this state". This "narrow" ap­
proach, appropriate in the field of security transactions, shOuld be contrasted with 
the "broad" approach stated in § 1-105 \vith reference to the applicability of the 
_4..ct as_ a whole. § 9-103 states special rules relating to the applicability of this 
Article where the collateral consists of certain tYJJeS of intangibles or mobile 
equipment, or property which is brought into this state subject to a security 
interest which attached in another jurisdiction. 

4. An illustration of subsection (3) is as follows: 

The owner of Blackacre borrows $10,000 from his neighbor, and secures his 
note by a mortgage on Blackacre. This Article is not applicable to the creation 
of the real estate mortgage. However, when the mortgagee in turn pledges this 
note and mortgage to secure his own obligation to X, this Article is applicable 
to the security interest thus created in the note and the mortgage. Whether 
the transfer of the collateral for the note, i. e., the mortgagee1s interest in 
Blackacre, requires further action (such as recording an assignment of the 
mortgagee's interest) is left to real estate law. See § 9-104(j). 

5. While most sections of this Article apply to a security interest without re­
gard to the nature of the collateral or its use, some sections state special rules 
with reference to particular types of collateral. An index of sections where 
such special rules are stated follows: 

ACCOUNTS AND CONTRACT RIGHTS 

Section 

9-102(1) (b) 
9-103(1) 
9-104(f) 

9-106 
9-204(2) (c) and (d) 
9-205 
9-206(1) 
9-301(1) (d) 

9-302(1) (e) 
9-306(6) 

9-318(1) 
9-318(2) 

9-318(3) 
9-318(4) 
9-401 
9-502 
9-504(2) 

9-102(1) (b) 
9-104(f) 
9-105(1) (b) 
9-205 
9-206(1) 
9-207(1) 

Sale of accounts and contract rights subject to Article 
When A.rticle applies; conflict of laws rules 
Certain sales of accounts and contract rights excluded 

from Article 
Definitions 
When debtor acquires rights 
Permissible for debtor to make collections 
Agreement not to assert defenses against assignee 
Unperfected security interest subordinate to certain 

transferees 
What assignments need not be filed 
Rule when goods whose sale gave rise to an account 

return to seller's possession 
Rights of assignee subject to defenses 
Modification of contract after assignment of contract 

right 
When account debtor may pay assignor 
Term prohibiting assignment ineffective 
Place of filing 
Collection rights of se~ured party 
Rights on default where underly'ing transaction was sale 

of accounts or contract rights 

CHATTEL PAPER 

Sale subject to Article 
Certain sales excluded from Article 
Definition 
Permissible for debtor to make collections 
Agreement not to assert defenses against assignee 
Duty of secured party in possession to preserve rights 

against prior parties 
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Section 

9-301(1) (c) 

9-304(1) 
9-305 

9-306(5) 

9-308 

9-318(1) 
9-318(3) 
9-502 
9-504(2) 

9-105(1) (e) 
9-105(1) (g) 
9-206(1) 

9-207(1) 

9-301(1) (c) 

9-302(1) (b) and (f) 
9-304(1) 
9-304(2, 3) 

9-304( 4, 6) 

9-305 

9-308 

9-309 

9-501(1) 
9-502 

9-103(2) 
9-106 
9-106 
9-301(1) (d) 

9-318(1) 
9-318(3) 
9-502 

Unperfected security interest subordinate to certain 
transferees 

Perfection by filing 
When possession by secured party perfects security 

interest 
Rule when goods whose sale results in chattel paper 

return to seller's possession 
When purchasers of chattel paper have priority over 

security interest 
Rights of assignee subject to defenses 
When account debtor may pay assignor 
Collection rights of secured party 
Rights on default where underlying transaction was sale 

DOCUMENTS AND INSTRUMENTS 

Definition of document (and see 1-201) 
Definition of instrument 
Rule where buyer of goods signs both negotiable mstru. 

ment and security agreement 
Duty of secured party in possession of instrument to 

preserve rights against prior parties 
Unperfected security interest subordinate to certain 

transferees 
What interests need not be filed 
How security interest can be perfected 
Perfection of security interest in goods in possession of 

issuer of negotiable document or of other bailee 
Perfection of security interest in instruments or negoti­

able documents without filing or transfer of possession 
When possession by secured party perfects security 

interest 
When purchasers of non-negotiable instruments have 

priority over security interest 
When purchasers of negotiable instruments or negotiable 

documents have priority over security interest 
Rights on default where collateral is documents 
Collection rights of secured party 

GENERAL INTANGIBLES 

When Article applies; conflict of laws rules 
Obiigor is "account debtor'' 
Definition 
Unperfected security interest subordinate to certain 

transferees 
Rights of assignee subject to defenses 
When account debtor may pay assignor 
Collection rights of secured party 

GOODS 

(See also Consumer Goods, Equipment, Farm Products, Inventory) 

9-103(2) 

9-105(1) (f) 
9-109 

9-203 

When Article applies ,vith regard to goods of a type 
normally used in more than one jurisdiction; conflict 
of laws rules 

Definition 
Classification of goods as consumer goods, equipment, 

farm products and inventory 
Formal requisites of security agreement covering certain 

types of goods (crops, oil, gas, minerals or timber) 
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Section 

9-204(2) (b) 

9-204(4) 

9-205 
9-206(2) 

9-301(1) ( c) 

9-304(2, 3) 

9-304(5) 

9-305 

9-306(5) 

9-307 

9-313 
9-314 
9-315 
9-401(1) (c) 
9-402 
9-504(1) 

9-109(1) 
9-203(2) 

9-204(4) (b) 
9-206(1) 

9-302(1) (d) 
9-307(2) 
9-401(1) (a) 
9-505(1) 

9-507(1) 

9-103(2) 

9-109(2) 
9-302(1) (c) 

9-307(2) 

9-401(1) 
9-503 

When debtor acquires rights in certain types of goods 
(crops, fish, timber, oil, gas, minerals) 

Validity of after-acquired property clause covering cer­
tain types of goods ( crops, consumer goods) 

Permissible for debtor to accept returned goods 
When security agreement can limit or modify warranties 

on sale 
Unperfected security interest subordinate to certain 

transferees 
Perfection of security interest in goods in possession of 

issrier of negotiable document or of other bailee 
Perfection of security interest without filing or transfer 

of possession where goods -in possession of certain 
bailees 

When possession by secured party perfects security 
interest 

Rule when goods whose sale gave rise to account or chat­
tel paper return to seller's possession 

\Vhen buyers of goods from debtor take free of security 
interest 

Goods which are or become fixtures 
Goods affi.xed to other goods 
Goods commingled in a product 
Place of filing for fixtures 
Form of :financing statement covering fixtures 
Sale of goods by secured party after default subject to 

Article 2 (Sales) 

CONSUMER GOODS 

Definition 
Transaction, althongh subject to this Article, may also be 

subject to certain regulatory statutes 
Validity of after-acquired property clause 
Buyer's agreement not to assert defenses against an 

assignee subject to statute or decision which estab­
lishes rule for buyers of consumer goods 

When filing not required 
When buyers from debtor take free of security interest 
Place of filing 
Secured party's duty to dispose of repossessed consumer 

goods 
Secured party's liability for improper disposition of con­

sumer goods after default · 

EQUIPMENT 

When Article applie.S ,vith regard to certain types of 
equipment normally used in more than one jurisdic­
tion; conflict of laws roles 

Definition 
When filing not required to perfect security interest in 

certain farm equipment 
When buyers of certain farm equipment from debtor take 

free of security interest 
Place of filing for equipment used in farming operation 
Secured party's right after default to remove or to 

render equipment unusable 
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Section 
9-109(3) 
9-203(1) (b) 
9-204(2) (a) 
9-204(4) (a) 
9-307 

9-312(2) 

9-401(1) (b) 
9-402(1) and (3) 

9-103(2) 

9-109(4) 
9-306(5) 

9-307(1) 
9-312(3) 

Cross References: 
§§ 9-103 and 9-104. 
Point 1: § 2-326. 
Point 2: § 1-105. 

FARM PRODUCTS 

Definition 
Formal requisites of security agreement covering crops 
When debtor acquires rights in crops 
Validity of after-acquired property clause in crops 
When a buyer of farm products takes free of security 

interest 
Priority of secured party who gives new value to enable 

debtor to produce crops 
Place of filing 
Form of financing statement covering crops 

INVENTORY 

When }, .. rticle applies with regard to certain types of 
inventory normally used in more than one jurisdic­
tion; conflict of laws rules 

Definition 
Rule v.·here goods whose sale gave rise to account or 

chattel paper return to seller's possession 
When buyers fTom debtor take free of security interest 
When purchase money security interest takes priority 

over conflicting security interest 

Definitional Cross References: 
"A.ccount". § 9-106. 
HChattel paper". § 9-105. 
"Contract". § 1-201. 
1'Contract right". § 9-106. 
"Document". § 9-105. 
"General intangibles". § 9-106. 
"Goods". § 9-105. 
"Instrument". § 9-105. 
"Security interest". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, R§ 6-550 - 568 (trust receipts); 11-5 - 7 (assignments 
of accounts receivable) i 43-27 - 28 (crop liens); 43-41- 43 (liens on offspring of 
certain animals); 43-44 - 61 (agriculti..1.ral chattel deeds of trust); 43-62 (lien for 
farm products consigned to commission merchants); 55-58 - 63, 55-95- 105 (deeds 
of trust, chattel mortgages, bailment leases); 55-88- 94 (conditional sales); 
55-143 - 150 (factor's liens); 55-156 -160 (assignments for benefit of creditors). 

Comment: This Article covers, with certain stated exceptions, all consensual 
security interests in personal property and fixtures. Since the Virginia law has 
not developed in exactly the same way, it is not possible to state categorically 
every aspect of Virginia law that is superseded by the UCC. For example, while 
many of the Virginia statutes relating to deeds of trust either expressly or by 
implication co,~er personal property, the statutes have been drafted and are 
oriented primarily towards real property, and almost all the cases have dealt 
with rea,l property. While literally within the coverage of Article 9, statutes 
such as those giving liens on the offspring of stallions, jackasses, and bulls 
might be excluded from the UCC on the theory that there no "commercial" 
transaction is involved. 
The following are the principal security arrangements recognized in Virginia 
that are within the scope of Article 9: 

1. Conditional Sales. _..\ conditional sale is defined in Code 1950, § 55-88, as: 
"E,·ery sale or contract for the sale of goods and chattels, wherein the ti~e 
thereto or a lien thereon is reser.-ed until the same be paid for, in ,vhole or m 
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part. or the transfer of title is made to depend on any condition, when possession 
is delivered to the vendee." Code 1950, § 55-89, covers conditional sales of rail­
road equipment. 

2. Deeds of Trust and Chattel Mortgages. Code 1950, § 55-96, requires recorda­
tion of ''every deed of gift, or deed of trust, or mortgage conveying ... goods 
and chattels and every sueh. bill of sale, or contract for the sale of goods and 
chattels, when the possession is allowed to remain with the grantor/' 

3. Bailment Leases. Code 1950, § 55-88, provides for the recordatlon of a bail­
ment lease as any other 1ease. 

4. Agricultural Chattel Deeds of Trust. Code 1950, !§ 43-44 through 43-61, give 
special statutory treatment to these secui;ity arrangements. 

5. Crop Liens. Code 1960, §§ 4.3-27 through 43-28, give special statutory treat~ 
ment to these security transactions, involving advances made to farmers by 
persons other than landlords. 

6. Security Instruments Relating to Property l:'sed in the Business of a Con­
tractor, Logger, or Sawmiller, Code 1950, §§ 55~88.l and 55~96.11 give special 
statutory treatment to these security transactions. 

7. Security Interests in Civil Aircraft. Code 1950, § 55-100, proYides for re· 
cordation of any "instrument v.·hich affects the title to or interest lll any civil 
aircraft 0£ the United States/' 

8. Pledges. There is no statutory coverage of the common law pledge, 

9. Field Warehousing, There is no s~"\tutory coverage of this fo:rn1 of security 
txansaetlon, other than as provided for in the t'niform W::u-ehouse Receipts ActJ 
Code 1950, § § 61-1 through 61-58. 

10. Trust Receipts. Virginia has adopted the Uniform Trust Reeejpts A.ct, Code 
1950, §! 6-550 through 6-568. 
11. Factor's Liens. Virginia has adopted~ Code 1950, §§ 55-143 through 55-150, 
the Factor's Lien ~.\ct, 1J.•hich covers the financing of a manufacturer in his 
purchases, manufactttre and sale of goods and merchandise, and consignees and 
pledgees. The validity of a factor's lien was upheld in In the Matter of Lincoln 
Industries, Inc., 166 F. Supp. 200, 243 (W.D. Va. 1958). 
12. Assignments of ,..\..ccounts Receivable. Code 1950~ §§ 11-5 through 11·7, 
vaHdates assignments of accounts receivable. 

13. Farm Products Consigned to Commission l\.Ierchant. Code 19501 § 43-62, 
:pro'\'ldes that the consignor or owner of farm products consigned to a com~ 
mission merchant1 and sold by the merchant1 has a lien on the estate of the 
merchant if he becomes insolvent or dies, subject only to liens recorded before 
insolvency or death. I£ the consignor leaves the proceeds at interest or if he 
permits then1 to remain with the com..--n.ission merchant thirty d..1.ys after being 
informed of the sale, he is not entitled to the lien. 
The purpose of the UCC, as set forth in UCC 9-101 and 9-202, is to abolish in 
security transactions the traditional formal distinctions, and, instead, to draw 
functional distinctions. This approach is~ therefore, different from ':hat previ­
ously followed in Virginia. ln Mullins v. Sutherland. 131 Va. 547, 555, 109 
S.E. 420 {1921), the Virginia Supreme Court of .1..ppeals quoted with approval 
the following extract from 24 R.C.L. § 744, which sets forth the traditional ap: 
proach to personal property security: "Courts have frequently, without regard 
to the designation of the contract by the pal'ties as a conditional sale and the 
reset-vation of the title until the price is paid,. construed the contract as in effect 
an absolute sale with mortgage back as a security for the price and not a con~ 
ditional sale. where the contract read as a whole and the special circumstances 
surrounding· the tran!;action justified the conclusion that such \\'S.S the ruling 
intention of the parties and the proper construction of the instrument as a 
whole ... Conditional sales are not favored in law1 and where it is doubtful 
from the face of. the instrument whether the contract is a conditional sale or a 
mortgage, the courts generally treat it as a mortgage, for the :reason that such 
a construction will be most apt to attain the ends of justice aud prevent fraud 
and oppression, because an error which converts a conditional sa1e into a mort­
gage is less injurious than an error which changes a mortgage: into a conditional 
sale." 

Robert's Adm'r v. Cocke, Err, 22 Va. (1 Rand.) 121 (1822), shows the difficulty 
of distinguishing het\v-een the different traditional forms of security transactiona. 
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This case involved a. writing executed in 179171 which provided: "William Thomp ... 
son , .. borrows of Daniel Roberts ... the sum of one hundred pounds to be 
repaid on or before the first day of March next. The said WilliaP.1 Thompson, 
in order to pay the interest thereon and to secure the payment of the principal 
at the time stipulated, doth deliver to the said Daniel Roberts, a negro man 
named Jerry. The iabor of the said Jerry, to be for the interest of the money; 
and if the said William Thompson; shall fail to re~pay the said one hundred 
pounds1 on or before the first day of :\{arch next, then the said Daniel Roberts 
is to have a good title in fee simple to the .;;aid negro. If the said negro shall 
die before the said first day of lfarch, it is to be the loss of the said Wiiliam 
Thompson ... 11 One member of a three-judge court considered this a mort .. 
gage, one a eondiciona.1 sale, and one a mortgage on its face but rendered a 
conditional sale by the attendant circumstances. 

The distinction between a chattel mortgage and a deed of trnst is discussed in 
Ambler v. D. Warwick & Co., 28 Va. (1 Leigh) 194, 212-13 (1829). The distinc­
tion between a chattel mortgage and a conditional sale is diseussed in Virginia 
Fire and n'farine Insurance Co. v. Lennon, 140 Va. 766~ 771~89, 125 S.E. 801~ 38 
.A .. L.R. 186 (192--1). For a discussion of conditional sales see also Franklin Fire 
Insurance Co. v. Bolling, 173 Va- 228, 234-35, 3 S.E. 2d 182 (1939). 

The UCC approach of abolishing formal distinctions between security arronge~ 
ments bearing traditional name.s may have some effect on some cases applying 
Vi1·ginia law, but it is not possible to evaiuate the efl'ect. Corbett v. Riddle, 209 
Fed. 811, 814-15 (4th Cir. 1913) {bailment lease treated as a conditional sale); 
The Henry S., 4 F-. Supp, 953, 954 (E. D. Va. 1933) (conditional sale treated as 

a, chattel mortgage). 

The UCC in _\rticle 9 only covers transactions "*:.ntended to creat-e a security 
interest in personal property." Consequently, the sectio_n is in accord with 
Southern Dairies, Inc. v. Cooper, 35 F.2d 439, 440 {4th Cir. 1929), in its holding 
that a true lea~e. not a bailment lease. h, not a security transaction, and i:;o it 
1vould not be within the scope of Article 9. SimilatlYr successive assignments of 
the same deµosit of money, such as those involved in Evans v. Joyr.er, 195 Va. 
85, 77 S.E.2d 420 (1953), which a.re not intended to create security interests are 
not within the scope of Article 9. 
Under subsection 9-102(2) al1 security interests created by contract are within 
the scope of Article 9. In acconlanee with this p:ro\-ision, choses in action mar 
be used for security, but this approach does not affeet the Viri:.duia holdings that 
eJ1oses in n.ction are ~ot goods - or chattels. First :-Xo.t11 Bank of. Richmond v. 
Holland, 99 V2. 495, 503-07: 39 S.PJ. 126 (1901) ~ Kirklt1.nd 1 Chase & Co. v. Brnne, 
72 Va. (31 Gratt.) 226, 130-32 (1878). 
Goods ,vhich m:1y bcconie tL-tlures are within the .-\rticle. Virginia. has recog~ 
nized that su,,ch iten1s ma:t be the subject of conditional sales contrllcts. Holt v. 
Henley, 232 U.S. 637 (1914) (sprinkler system); l\fona:rch Laundry v, Westbrook, 
109 Va, 382. 6-3 S.E. 1070 (1909) (engines, boilers, and machinery). 
For the exclusion of common law and statutory possessory liens see \TIRGINL.\. 
ANNOTATIONS to l'.CC 9-104. 

§ 9·103, Accounts, Contract Rights, General Intangibles and Equip­
ment Relating to Another Jurisdiction; and Incoming Goods Already Sub· 
ject to a Security Interest_ {1) If the office where the assignor of accounts 
or contract rights keeps his records concerning them ls in this State, the 
validity and perfection of a security interest therein and the possibility 
.md effect of proper filing is governed l:>y this Article; otherwise by the 
law (including the conflict of laws rules) of the jurisdiction where such of­
fice is located. 

(2) If the chief place of business of a debtor is in this State, this 
Article governs the validity and perfection of a security interest and tile 
possibility and effect of proper filing with regard to general intangi1Jles or 
with regard to goods of a type which are normally used in more than one 
jurisdiction (sucl1 as automotive equipment, rolling stock, airplanes, road 
building equipment. commercial harvesting equipment, construction 
machinery and the like) if such goods are classified as equipment or classi­
fied as inventory by reason of their being leased by the debtor to others. 
Otherwise, the law (including the conflict of laws rules) of the jurisdiction 
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where such chief place of business is located shall govern. If the chief place 
of business is located in a jurisdiction which does not provide for perfection 
of the security interest by filing or recording in that jurisdiction, then the 
security interest may be perfected by filing in this State. For the purpose 
of determining the validity and perfection of a security interest in an air­
plane, and chief place of business of a debtor who is a foreign air carrier 
under the Federal Aviation Act of 1958, as amended, is the designated office 
of the agent upon whom service of process may be made on behalf of the 
debtor. 

(3) If personal property other than that governed by subsections (1) 
and (2) is already subject to a security interest when it is brought into 
this State, the validity of the security interest in this State is to be deter­
mined by the law (including the conflict of laws rules) of the jurisdiction 
where the property was when the security interest attached. However, if 
the parties to the transaction understood at the time that the security 
interest attached that the property would be kept in this State and it was 
brought into this State within 30 days after the security interest attached 
for purposes other than transportation through this State, then the validity 
of the security interest in this State is to be determined by the law of this 
State. If the security interest was already perfected under the law of the 
jurisdiction where the property was when the security interest attached 
and before being brought into this State, the security interest continues 
perfected in this State for four months and also thereafter if within the 
four month period it is perfected in this State. The security interest may 
also be perfected in this State after the expiration of the four month period: 
in such case perfection dates from the time of perfection in this State. If 
the security interest was not perfected under the law of the jurisdiction 
where the property was when the security interest attached and before 
being brought into this State, it may be perfected in this State; in such 
case perfection dates from the time of perfection in this State. 

(4) Notwithstanding subsections (2) and (3), if personal property is 
covered by a certificate of title issued under a statute of this State or any 
other jurisdiction which requires indication on a certificate of title of any 
security interest in the property as a condition of perfection, then the per­
fection is governed by the law of the jurisdiction which issued the certifi­
cate. 

(5) Notwithstanding subsection (1) and § 9-302, if the office where 
the assignor of accounts or contract rights keeps his records concerning 
them is not located in a jurisdiction which is a part of the United States, 
its territories or possessions, and the accounts or contract rights are within 
the jurisdiction of this State or the transaction which creates the security 
interest otherwise bears an appropriate relation to this State, this Article 
governs the validity and perfection of the security interest and the security 
interest may only be perfected by notification to the account debtor. 

Note: The last sentence of subsection (2) and subsection (5) are 
bracketed to indicate optional enactment. In states engaging in finaneing 
of airplanes of foreign carriers and of international open accounts receiv­
able, bracketed language will be of value. In other states not engaging in 
financing of this type, the bracketed kinguage may not be considered neces­
sa1·y. 

(V .A.LC Note: The last sentence of subsection (2) and all of subsection (5) are 
optional in the Official Text.) 

COMMENT: Prior Uniform Statutory Provision: Subsection (3)-§ 14, Uni­
form Conditional Sales Act. 

Changes: Completely rewritten. 
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Purposes of Changes: 1. Unde-r § 9-102 this Article applies to the transactions 
described in that Section "ao far as concerns any personal property and fixtures 
within the jurisdiction of this state". That is equivalent to saying, in most 
cases, that the Article applies when the collateral is physically located in this 
state. This Section amplifies that gene!'al principle and states special rules in 
three situations which have gi.Yen difficulty under earlier statutes. Subsections 
(1) and (2) in effect state when this state claims jurisdiction over accounts and 
contract rights (subsection (1)) and over mobile equipment and general intangi~ 
bles (subsection (2}). Subsection (3) deals \.1."lth the problem of collateral 
brought into this st.ate subject to a seCurity interest which attached elsewhere. 

2. The general rule oi § 9~102 is difficult of application with respect to certain 
types of intangible collateral. Thi."! .,lrticle classifies intangible prorerty as 
instruments { defined in § 9~105 to include investment securities as wel as con­
ventional negotiable instruments) 1° documents (defined in §§ 9~105 and 1-201 to 
include bills of lading, warBhouse receipts and the like), -chattel paper (defined 
in § 9-105), accounts, contract rights and general intangibles ( defined in 
§ 9-106). The general rule is appropriate and applies to instruments, docu­
ments and chattel paper: in contemplation of lavr and by eommon understanding 
and practice the property :right or claim evidenced by an instrument, document 
or chattel paper is- thought of as being merge<l: in or symbolically represented 
by the piece of paper, whose indorsement or delivery is a prerequisite to a 
transfer of the unde.rlying claim or right This Article the-refote applies to 
security interests in instruments, documents, and chattel paper when the relevant 
pieces of paper are in this State. 

~.\.,ecounts, contract rights and general inl.;angi.bles do not fit that simple pattern. 
A.s to them there is no indispensable or symbolic document which represents the 
underlying claim, whose indorsement or delivery is the one e-ffectu_al means of 
transfer. 
There is a considerable body of case law dealing with tb.e situs of choses in 
action. This case law is in the highest degree confused~ contradictory and un­
certain; it affords no base on which to build a statutory rule. 
An ac.eount receivable arises typically out of a sale; the contract of. sa.le may be 
executed in State A, the goods shipped t:rom a warehouse in State B ~o the 
buyer (account debtor) in State C. The account may then be assigned to an 
assignee in State D. The- seller~assignor may keep his principal records in 
State E. Under the non-notification system of accounts receivable financing. the 
seller~assignor; despite the assignment, bills and collects from the account 
debto:r; under notification financing the account debtor makes payment to the 
assignee, but the bills may be prepared and sent out by either assignor or­
assignee, The eontracts of the transaction are with many jurisdictions: to which 
one is it appropriate to look for the governing law? 
All this applies with equal force to contract rights. Even more eomp1ieated 
situations may be anticipated when the collateral consists of novel or uncommon 
types of personal property, which fall within the definition of general in­
tangibles. 

I:f we hear in !l).ind that one of the principal questions involved is where certain 
financing statements shall be filed, two things become clear. First: sinee the pur­
pose of filing is to allow subsequent C!'editors of the debtor-assignor to determine 
the true status of his affairs, the place chosen must be one w hieh sueh creditors 
would norn1.ally associate ,vith the assignor; thus the place of business of the 
assignee and the places of business or residences of the various account debtors 
must be rejected. ~)eC011.d: since the validity of. the assignment against third 
partifi's may depend on the filing of a :financing statement in the proper place, 
it is vital that the place chosen be one which can be determined with the ]east 
possible risk 0f er1·or. 

Subsection (j), following some of the existing state statutes, adopts the rule 
that securicy interests in accounts or contract rights are covered when the office 
of the assignor where he keeps his records concerning them i~ in this state. 
Since genernl intangibles are not closely associated with partjcular records, a 
different rule {subsection (2) and Comment 5) is adopted -for them. 

ln a state in which under this Article :filing with reference to assignments of 
accounts and contract rights is .1eneral1y in a state and not a county office, n~o 
problem arises under the subsection (1) rule if all the assignor's places of buSl­
ness are in this .st._1,te. As to the optional pro.,,,"ision for county .filing, see § 9-401 
and Comment. For th~ muiti~state- business there is no easv solu::ion. The office 
where the assignor keeps his :record.q of accounts or eolltract rights will be 
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typically the principal financial office of the enterprise. Frequently records of 
an account may he kept in several otfiees: for example, in the branch office 
where the account debtor placed his order and in the warehouse from which ili.e 
goods were shipped as well as in the principal fina.ncial office: in such a case, 
it is the internal practice of the ass:ignor-i. e.1 which of the various records is 
controlling for general accounting purposes of the enterprise-that determines 
whether the law of this state or of some ocher jurisdic::ion shall apply. In the 
great majority of cases the test of subsection (1) is easy to app1y; some situa­
tions remain, which will have to be worked out on a case by ea.se basis, and 
which neither this nor any other statutory formula can settle in ad..,·ance beyond 
the possibility of a doubt. 'l"here is, however, one easy answer: if there might 
be more than one state in which it could be claimed that the assignor keeps his 
records, let the assignee file in all sueh states. Filing is simple and inexpensive, 
and the entire problem can thereby be avoided. 

If the record-keeping office is moved into l<tltiJs state" after a security interest 
has been perfected under the law of another jurisdiction, the secured party 
should file in this state, since § 9-401(3) is inapplicable. 

3. -.\nother class of collateral for which a specfai.1 rule is stated ( subsection (2)) 
is mobile goods which are normally moved for use from one jurisdiction to 
another, Such goods are generally classified as equipment; occasionally they 
mat be classified as jnvento:ry, for example, autos owned by a ear rental agency. 
Uncter many present chattel mortgage and conditional sales acts the mortgagee 
or conditional_ vendor must file in each filing district in which such mobile­
equipment is used-which is possible although onerous in some eases, but not 
even possible in the case, for example, of non-scheduled trucldng operations. 
Subsection (2) provides that a security interest in such equipment or inventory 
is subject to thls Article when the debtor's chief place of business is in this 
state. ..Chief place of business" does not mean the place of incorporation; it 
means the place from which in fact the debtor manages the main part of his 
business operations. That .is the place where persons deaiing with the debtor 
would normally look for credit information, and is the appropriate place for 
filing. The term "chief place of businessH is not defined in this Section or else­
where in this Act. Doubt may arise as to which is the ;;chief place of business'' 
of a multi-state enterprise with decentralized, autonomous :regional offices. A 
secured party in such a ease may easily protect himself at no great additional 
burden by filing in each of several places. Although under this formula, as 
under the accounts receivable rule stated in subsection (1) 1 there will be doubtw 
ful situations, the subsection st.ates a rule which will be simple to apply in most 
cases, which will make it possible to dispense '\\ith much burdensome and useless 
filing, and which will operate to preserve a security interest in the case of non­
sclleduled operations. 

Similarly, if the chief place of business of the debtor is moved into "this staten 
after a security interest has been perfected in another juri..-,diction, the secured 
party should file in this state, since § 9-401(3) is inapplicable. 

§ 9-302(3) should be consulted for certain transactions to which the filing provi­
sions of this ~.\rticle do not apply. Where property i-, covered by a certifieate of 
title, the governing rule is stated in subsection (4) of this section. 

4. Notice that the rule of subsection (2) applies to goods of a type "normally 
used" in more than one jurisdiction; there is no requirement that particular 
goods be in fact used out of state. Thus if an enterprise whose chief place of 
business is in State X keeps in this state goods of the type co.,.ered by sub­
section (2), this rule of the subsection np:plies even though the goods neve:r 
cross a state line. The definitions of "equrpment" and '1inventory" (§ 9-109) 
should be consulted. 

5. General intangibles present the same problem as accounts and contxact 
rights, but with an added difficulty. The uoffice where records are kept» rule 
which subsection (1) applies to aecounts and contract rights is not available here 
since no :records will be kept with respect to many types of property which 
would be ''general intangibles", The "i.".hief place of business" rule of subsec­
tion (2) is adopted as providing a convenient filing place. If the debtor's chief 
place of business is moved into "this staten after a security :interest has be€n 
perfected in another jurisdiction:, the secured party should file in this state, since 
§ 9-401(3) is inapplicable. 

6. Under subsection (1) this state in effect disclaims jurisdiction over certain 
accounts and contract rights and under subsection (2) over general intangibles 
-which, by common law rules, might be held ':o be within the state's jl.L~sdiction; 
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In case of delay beyond the four-month period, there is no "relation back''; and 
this is also true where, in this state, the security interest is perfected for the 
first tiine. 

Note that even after the four-month period, it is the law of the jurisdiction 
where the security interest attached which determines its validity. That is to 
say, such matters as formal requisites continue to be tested by the law with 
reference to which the parties originally contracted; other matters (rights of 
third parties, rights on default and so on) are governed by this Article. 

Subsection (3) does not apply to the case of goods removed from one ftling 
district to another within this state (see subsection (3) of § 9-401), but only 
to property brought into this state from another jurisdiction (i. e., from another 
state, from a foreign country, or from Federal territory). 

8. Optional subsection (5) makes an exception to subsection (1) and to § 9-302 
on the requirement of filing. Where subsection (1) refers to the law of a foreign 
nation for the validity and perfection of a security interest in accounts or con­
tract rights, the governing law may be difficult or impossible to ascertain. Sub­
section (5) therefore provides a substitute rule for such cases, if the trans­
action is one which bears an appropriate relation to this state. Compare 
§§ 1-105, 9-102. If a buyer of goods in this state (account debtor) owes money 
to a foreign seller (assignor) who keeps his records abroad, and an assignment 
of the account to an assignee in this state is executed here, subsection (5) makes 
the Article applicable and makes notification to the account debtor the exclusive 
method of perfecting the assignment. Where there are points of contact with 
other states as well as this state, the question whether the relation to this state 
is "appropriate" is left to judicial decision. 

Cross R.eferences: 
§ § 1-105, 9-102 and 9-401. 
Point 3: § 9-302. 
Point 7: §§ 9-301, 9-312 and 9-402. 

Definitional Cross R.eferences: 
"Account". § 9-106. 
"Contract right". § 9-106. 
"Debtor". § 9-105. 
"Equipment". § 9-109. 
"General intangibles". § 9-106. 
"Goods". § 9-105. 
"Inventory". § 9-109. 
"Security interest''. § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 46.1-71, 55-99. 

Comment: Code 1950, § 55-99, requires recordation in Virginia of a "mortgage, 
deed of trust or other encumbrance created upon personal property'' which is 
"removed into this State." See also Corbett v. Riddle, 209 Fed. 811, 815 (4th 
Cir. 1913), requiring recordation of a Pennsylvania bailment lease without 
citation of the Virginia statute. The cases arising under the Virginia statute, 
with one exception, have involved motor vehicles and it h&s been generally 
found that the vehicle has not been removed to Virginia within the meaning of 
the statute. Universal C.I.T. Credit Corp. v. Kaplan, 198 Va. 67, 71-73, 92 S.E.2d 
359 (1956); P.R. Smith Motor Sales, Inc. v. Lay, 173 Va. 117, 121-24, 3 S.E.2d 
190 (1939); C.I.T. Corp. v. Guy, 170 Va. 16, 24-26, 195 S.E. 659 (1938). Thia 
requirement of a uremoval" to Virginia is described in Universal C.I.T. Credit 
Corp. v. Kaplan, 198 Va. 67, 72, 92 S.E.2d 359 (1956), in the following language: 
"It is therefore settled that before recordation is required under Code, § 55-99, 
the property brought into Virginia must come to rest and be located here to 
the extent of acquiring a new situs. The acquisition of a new situs signifies 
something more than the temporary or transient presence of the property in this 
state. It implies some degree of permanency and unless this requirement is 
established it cannot be said that the property has been 'removed into' and 
'located in' Virginia as contemplated by the statute." 

A Virginia trial court· has held that a conditional sales contract is not an encum~ 
brance within the meaning of Code 1950, § 55-99. Osmond-Barringer Co. v. 
Hey, 7 Va. Law Reg. (N.S.) 175, 177-80 (Law and Equity Court of Richmond, 
1021). The Virginia Supreme Court of Appeals has never passed on the point, 
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except where motor vehicles are invoived and so othex statutes are also ap ... 
plicable. In C.I.T. Corp. v. Crosby & Co., 175 Va. 16, 23-26, 7 S.E.2d 107 (1940), 
an attaching creditor prevailed over the holder of a duly recorded out-of-state 
conditional sale contract, which had not been re-recorded in Virginia under 
§ 55-fH)1 ,vhere the motor vehlele, by virtue of Code 1950, § 46.1-134, should 
have been registered in Virginia but was not so registered. As to motor vehicles 
registered in Vll'ginia, Code 1950, § 46.1-71, provides that liens are to be noted 
on the certificate of title and that local recording is n-ot required, but this sec­
tion of the Motor Vehicle Code does not exclude the operation of Code 1950, 
§ 55-99, requiring re-recording where the chattel has heen removed to Virtrin..ia. 
In Universal C.I.T. Credit Corp. v. Kaplan, 198 Va. 67, 70-76, 92 S.E.2d 359 
(1956) 1 tht: motor vehicle had not been operated in Virginia so as to require 
registration in the state and it bad not been removed to Vi.rg:ini.a · so that :re .. 
rer:ordation under Code 1950, § 55~99; was required ~.i\Jthough theoretically Code 
1950, § 55-99, has some application to motor vehicles, as a practical matter it 
would seem that when a motor vehicle h~ been ''removed" to 'lirginia so as to 
be subject to the re--recordin1;r requirement of ~ 55-99, the vehicle has also be­
coroe so associated with Virginia as to require its registration in the state, and, 
if so, the certi:fieate of title laws become operative so that local recording is no 
longer required. 
In American Agricultural Chemical Co. v. J. W. Perry Co., 152 Va. 598, 601. 
148 S.E. 806 (1929), it was said that a statutory crop lien created under North 
Carolina 1.a,v would not follow the crop into Virginia, without a new recording 
in Virginia, but the court did not discuss the requirement that the crop must 
be u:removed" to Virginia in order for Code 1950) § 55~99, to be applicable. 
The UCC changes Virginia law in that a four-month period is given in which 
to record in Virginia a security interest validly created outside of the state, 
whereas under the present statute there is no grace period if it is found that 
the :property has been "removed" to Virginia. However? the present •1removaP' 
requirement and the operation of the Motor '-lehiele Corle minimizes the signifi~ 
cance of the change. 

COUNCIL COMMENT 

The optional language appears unobjeetiona.l and we recommend its adoption. 

§ 9·104, Transactions Excluded From Article. This Article does not 
apply 

(a) to a security interest subject to any statute of the United States 
such as the Ship Mortgage Act, 1920, to the extent that such statute go­
verns the rights of parties to and third parties affected by transactions in 
particular types of property; or 

(b) to a landlord's lien; or 
(c) to a lien given by statute or other rule of law for services or 

materials except as provided in § 9-310 on priority of such liens; or 
(d) to a transfer of a claim for wages, salary or other compensation 

of an employee ; or 
(e) to an equipment trust covering railway rolling stock; or 
(f) to a sale of accounts, contract rights or chattel paper as part of 

a sale of the business out of which they arose, or an assignment of accounts, 
contract rights or chattel paper which is for the purpose of collection only, 
or a transfer of a contract right to an assignee who is also to do the per­
formance under the contract; or 

(g) to a transfer of an interest or claim in or under any policy of in-
surance or contract for an annuity, including a variable annuity; or 

(h) to a right represented by a judgment; or 
(i) to any right of set-off; or 
(j) except to the extent that provision Is made for fixtures in § 9-313, 

to the creation or transfer of an interest in er lien on real estate, including/ 
a lease or rents thereunder; or 
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(k) to a transfer in whole or in part of any of the following: any claim 
arising out of tort; any deposit, savings, passbook or like account main­
tained with a bank, savings and loan association, credit union or like organi­
zation. 

(VALC Note: Subsection (g) of § 9-104 io contained in th<> Official Text as 
follows: 
(g) to a transfer of an interest or claim in or under any policy <if insurance; or.) 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: To exclude certain security transactions from thls Article. 

1. Where a federal statute regulates the incidents of security interests in 
particular types of property, those security interests are of course governed by 
the federal statute and excluded from this Article. The Ship Mortgage Act, 1920, 
is an example of such a federal act. Legislation covering aircraft financing has 
been proposed to the Congress, and, if enacted1 would displace this Artiele in that 
field. The present provisions of the Civil Aeronautics Act ( 49 U~S.C.A. § 523) 
call for registration of title to and liens upon aireratt with the Civil Aeronautics 
Administrator and sueh registration is recognized as equivalent to filing under this 
Article (§ 9-302(3) );" but t-0 the extent that the Civil Aeronautics Act doos not 
regulate the rights of parties to and third parties a.ff'ected by such transactions, 
security interests in aircraft remain subject to this Article, pending passage of 
federal legislation. 

Although the Federal Copyright ~4.ct contains provisions permitting the mortgage 
of a copyright and for the recording of an assignment o:f a copyright (17 U.S.C, 
§§ 281 30} such a statute '\Vould not seem to contain sufficient provisions :regulating 
the rights of the parties and third parties to exclude security interests in copy .. 
rights from the provisions of this Article. Compare Republic Pictures Corp. v. 
Seeurity~Fi.rst National .Bank of Los Angeles, 197 F.2d 767 (9th Cir. 1952). Com~ 
pare also with respect to patents_, 35 U.S.C. § 47. The filing provisions under these 
Acts, like the filing provisions of the Aeronautics Aet, are recognized as the 
equivalent to filing under this Article. § 9-302(3). 

Even such a statute as the Ship Mortgage Act is far from a comprehensive :regu­
lation of all aspects of ship mortgage financing. Th.nt Act contains provisions on 
formal requisites, on recordation and on foreclosure but not much more. If 
problems arise under a ship mortgage which are not cove.red by the Act) the 
federal admiralty eourt must decide whether to improvise an answer unde:r 
''federal law" or to follow the law of some state with wf'Jch the mortgage trans­
action has appropriate contacts. 1'he exclusionary language in paragraph (a) is 
that this Article does not apply to such security interest "to the extent" that the 
federal statute governs the rights of the parties. Thus if the federal statute 
contained no :relevant provision, this Article could be looked to for an answer. 

2. Except for fixtures (§ 9-313), the .4-rticle appJies only t-0 security interests in 
personal property. The exclusion of landlord's liens by paragraph (b) and of 
leases and other interests in or liens on real estate by paragraph (j) merely 
reiterates the limitations on coverage already :made explicit in'§ 9-102(3). See 
Comment 4 to that section. 

3. In all jurisdictions liens are given suppliers oi :many types of services and 
materials either by statute or by common law. It was thought to be both inap­
propriate and unnecessary for this Article to attempt a general codification of that 
lien structure which is in considerable part determined by local conditions and 
which is far removed from o:rdinary commercial financing. Para.graph (c) there ... 
fore excludes such liens from the. Article.. § 9-310 states a rule for determining 
priorities betv.reen such liens and the conseriaual security interests cove.red by 
this Article. 

4. In many states assignments of wage claims and the like are regulated by 
statute. Such assignments present important aocial problems Whose solution 
should be a matter of local regulation. Pa:r-ugra.ph (d) therefore excludes them 
from this Article. 

5. The exclusion of (e) is made because the persons chiefly interested in :railroad 
equipment trusts ha.ve .insisted that their rights and obligations are better 
governed by existing law. Notice that the exclusion applies only to equipment 
trusts covering railway rolling stock. Equipment trusts on other kinds of property 
(e.g. trucks, busses, contractors' equipment) are therefore covered by the Article, 
and so are security arrangements on rru1way rolling stock which are not equipment 
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trusts. Further, the exclusion of (e} does not affect the question of the extent to 
which § 20c o! the Interstate Commerce Act ( 49 U.S.C. § 20c) overrides state Jaw. 
See exclusion (a), Comment 1 and § ,-302(3) (a). 

6. In general sales as well as security transfers of accounts, contract rights and 
chattel paper are within the Article (see § 9·102). Paragraph (f) excludes from 
the Article certain transfers of such intangibles- which, by their nature, have 
nothing to do with eoDl.Il1ercial financing transactions. 

1. Rights under life insurance and other policies, and deposit accounts, are often 
put up as collateral. Suclt t:ransaetions are often quite special., do not fit easily 
under a general commercial statute and are adequately covered by existing law. 
Paragraphs (g) and (k) make appropriate exclusions. 

8. The :remaining exclusions go to other types of claims which do not customarily 
serve as commercial collateral: judgments under paragraph (h), set,.offs under 
paragraph (i) and tort claims under paragraph (k). 

Cross References: 
Point 1: § 9-.'l02(3). 
Point 2: §§ 9-102(3) and 9-313. 
Point 3: §§ 9-102(2) and 9-310. 
Point 5: § 9-302(3). 
Point 6: § 9-102. 

Definitional Cross References: 
"Aecount". § 9-106. 
''Bank''. § 1-201. 
"Chattel paper". § 9·105. 
•'1co:ntract". § 1M201. 
"Contract right". § 9--106. 
"Party'\ § 1-201. 
"Rights". § 1-201. 
"Security interest". § 1-201. 

VIRGINIA ,\...,.,NOTATIONS 

Prior Statutes: Code 1950, §§ 4.3.29 • 30 (landlord's lien); 4.3-31 • 40, 43~ 
(artisan's Hens); 43-1 - 26 (mecbanics1 and materialmen~s lienst and liens of 
employees and suppliers); 55-161 -167 {wage assignments). 

Comment: This section e:i::cludes certain transaetions from the coverage of Article 
9. As a result the Article does not cover: the lien of landlords and farmers for 
advances to tenants and Iabo:rers, Code 1950, §§ 4.3·29 through 43·30; the liens of 
innkeepers, livery stable keeperst agisters, ga.ragemen, mechanics, a.nd laundries 
and dry cleaners, Code 1950, §§ 4.3-31 through 43-40 and 43-68; mechanics' and 
materialmen's liens and liens on franchises and property of transportation and 
similar companies, Code 1950, §§ 43~1 through 43~26; and wage assignments, Code 
1950, §§ 55-161 through 55-167. 

Although not explicit on the point, subsection 9-104(c) is broad enough so as to 
e,cclude marlt1me liens from the Article. See The E1en1"lf S., 4 F. Supp. 953, 964 
(E.D. Va. 1933), which noted the possibility of a conflict between a valid condl· 
tional sale and a maritime lien, but found that the conditional sale had not been 
properly c:.reated, a.nd so it was not necessary to decide the point. 

COUNCIL COMMENT 

The language which we recommend will prevent an unfortunate or improvident 
person from losing or dissipating right.s in an annuity contract which he may have 
spent years in accumulating against the needs of his old age. 

§ 9-105. Definitions and Index of Definitions. (1) In this Article un-. 
less the conte..'<t otherwise requires: i. 

" 
(a) "Account debtor" means the person who is obligated on an ac~.·:· 

count, chattel paper, contract right or general intangible; . 
(b) "Chattel paper" means a writing or writings which evidence both." 

a monetary obligation and a security interest in or a lease of specific good& 
When a transaction is evidenced both by such a security agreement or a 
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lease and by an instrument or a series of instruments, the group of WTit­
ings taken together constitutes chattel paper; 

(c) "Collateral" means the property subject to a security interest, 
and includes accounts, contract rights and chattel paper which have been 
sold; 

(d) "Debtor" means the person who owes payment or other perform­
ance of the obligation secured, whether or not he owns or has rights in 
the collateral, and includes the seller of accounts, contract rights or chattel 
paper. \'\<'here the debtor and the owner of the collateral are not the same 
person, the term "debtor" means the owner of the collateral in any provi­
sion of the Article dealing with the collateral, the ohligor in any provision 
dealing with the obligation, and may include both where the context so 
requires; 

(e) "Document" means document of title as defined in the general 
definitions of Article 1 (§ 1-201); 

( f) "Goods" includes all things which are movable at the time the 
security interest attaches or which are :fb::tures (§ 9-313), but does not 
include money, documents, instruments, accounts, chattel paper, general 
intangibles, contract rights and other things in action, "Goods" also in­
clude the unborn young of animals and growing crops; 

(g) "Instrument" means a negotiable instrument (defined in § 3-104). 
or a security ( defined in § 8-102) or any other writing which evidences a 
right to the payment of money and is not itself a security agreement or 
lease and is of a type which is in ordinary course of business transferred 
by delivery with any necessary indorsement or assignment; 

(h) "Security agreement" means an agreement which creates or pro­
vides for a security interest; 

(i) "Secured party" means a lender, seller or other person in whose 
favor there is a security interest, including a person to whom accounts, 
contract rights or chattel :Paper have been sold. vVhen the holders of obli­
gations issued under an indenture of trust, equipment trust agreement or 
the like are represented by a trustee or other person, the representative 
is the secured party. 

(2) Other definitions applying to this Article and the sections in which 
they a pp ear are: 

"Account", § 9-106. 
"Consumer goods". § 9-109(1). 
"Contract right". § 9-106. 
"Equipment". § 9-109 (2). 
"Farm products". § 9-109(3). 
"General intangibles". § 9-106. 
"Inventory". § 9-109(4). 
"Lien creditor". § 9-301 (3). 
"Proceeds". § 9-306(1). 
"Purchase money security interest". § 9-107. 

(3) The following definitions in other Articles apply to this Article: 
"Check". § 3-104. 
"Contract for sale". § 2-106. 
"Holder in due course". '§ 3-302. 
"Note". § 3-104. 
"Sale". § 2-106. 

(4) In addition Article 1 contains general definitions and principles 
of construction and interpretation applicable throughout this Article. 
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COlifMENT: Prior Uniform Statutory Provisions: Various. 

Purposes: To state the sense in which certain words are used in this Article. 

1. Gimera1. It is necessary to have a set of terms to describe the parties to a 
secured t!"ansaction, the agreement itself. and the property involved therein; but 
the selection of the set of terms applicable to any one of :he existing forms ( e. g., 
mortgagor and mortgagee} might carry to some extent the implication that the 
existing law referable to that form was to be used for the construction and 
jnterpretation of thls Article. Since it is desired to avoid any such implication, a 
set of terms has been chosen which have no common 1aw or statutory roots tying 
them to a particular form. 

In place of such terms as uchattel mortgage," uconditional saie," ''assignment of 
accounts recei,;.,able/1 "'trust receipt," etc., this Article substitutes the general term 
"security agreement11

, defined in subsection (1) (h}. In place of "mortgagor," 
"mortgagee," .rcondition.al Yendee/' "conditional vendor," etc.~ this Article sub­
stitutes "debtor", defined in subsection (1) (d), and '1 secured party'\ defined in 
subsection (1} (i). The property subject to the security agreement is "eollateral11

, 

defined in subsection (1) (e). The interest in the collateral which is conveyed by 
the debtor to the secured party is a 11security interest11

1 defined in§ 1-201(37). 

2. Parties. The parties to the security agreement are the "debtor" and the 
"secured party," 
''Debtor": In all but a few cases the person who owes the debt and the person 
whose property secures the debt will be the same. Occasionally, one person 
furnishes security .for another's debt, and sometimes property is transferred 
.subject to a secured debt of the transferor which the transferee does not assume; 
in such cases, under the second sentence of the definition, the term ''debtor" may1 

depending upon the context, include either or both such persons. § 9~112 sets out 
;special rules which are appUcable where collateral is owned by a person who 
does not owe a debt. 
"Secured Party": The term incLudes ::i.ny person in ,vhose favor thel'e is a .security 
interest (defined in§ 1-201). The term is used equally to refer to a person who as 
a seller retains a lien Qn or title to goocls sold, to a person whose interest arises 
initially from a loan transaction, and to an assignee of either. Note that a seller 
is a "secured party" in relation to his customer; the seller becomes a "debtor" if 
he assigns the chattel paper as collateral. This is also true of a lender who 
assigns the debt as collateral. With the- exceptions ;:,"tated in § 9~104(f) the Article 
applies to any sale of accounts, eontrac:t rights or chattel paper: the term ·\secured 
party" includes an assignee of such intangibles whether by sale or for security, to 
distinguish him from the payee of the account, for example, who becomes a 
0 debtor" by pledging the account as security for a loan. 
"Account debtor": Where the collateral is an account, contract :right, chattel 
paper or general intangible the original obligor is called the "account debtor'', 
defined in subsection (1) (•). 
a. Property subject to the security agreement. "'CollateraF', defined in subsection 
(1) (e}, is a general term for the tangible and intangible property subject to a 
security interest. For some purposes the Code makes distinctions between 
different types of collateral and therefore :further classification of collateral is 
necessary. Collateral which consists of t..'Ulgible pl'operty is ''goods", defined in 
subsection (1) (f); and "goods'' are again subdivided in § 9-109. For purposes 
of this A:rticle all intangible collateral fits one of six categories, three of which_, 
uaccounts", "cont:rod tights" and ngeneral intangibles", are defined in the follow-
ing § 9~106; the other three, "documents". uinstruments" and "chattel paper", a.re , 
defined in subsections (1) (e), (1) (g) and (1) (b) of this Section. . ll 

''Goods": The definition in subsection (1) (f} is similar to that contained in§ 2-106, .~.· .. ·.i.~ .. ··j•.·,.~,·.· .• ',.,,:.· except that the Sales Artk:le definition refOl'S to "time of identifieation to the. ,~ 
contract for sale" 1 while this definition refers to nthe time the security interest 
attaches". · 'c:,:,i 
For the treatment of fixtures,§ 9-313 should be consulti;rl. It will be noted :uiat the f'H! 
treatment of fixtures under § 9-313 does not at all points conform to their treat .. ,::;+~ 
ment under § 2~107 (goods to be severed from :realty). § 2~107 relates to sale of .. \~ 
such goods; § 9-813 to se'curity interests in them. The discrepancies between the '.:.-4'24 
two sections arise from the differences in the types of interest co,,.ered. '._;-.-,. 
For the purpose of this Article. goods are classified as '(consumer goods", "equip­
ment'\ "farm products". and 11inventory"'; those terms a.re defined in § 9 .. 100., 
When the general term ugoods" is used in thj;s ,Article. it includes. as may ~ 
appropriate in the context, the subclasses of goods defined in § 9-109. ~,r. 
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11Instrument": The term as defined in subsection (1) (g) includes not only 
ne~otiable instruments and investment securities but also any other intangibles 
ev1denced by writings which are in ordinary course of business transferred by 
delivery. As in the case of c:hattel paper udelivery'1 is only the minimum stated 
and may be accompanied by other steps. 

If a writing is itself a security agreeu1ent or lease with respect to specific goods 
it is not an instrument although it othen\'ise meets the term of the definition. See 
Comment below on uchattel paper11

• 

''Docurnents'i: See the Comment under§ 1-201(15). 

"Chattel paper": To secure his own financing a secured party may wish to borrow 
against or sell the security agreement itself along with his interest in the coHateral 
which he has received from his debtor. Since ::he refinancing o.f paper secured by 
specific goods presents some problems of its own1 the term "chattel paper" is 
used to describe this kind of collateral. 'fhe comments under § 9-308 further 
describe this concept.. 

4. The following transactions illustrate the use of the term 1'chattel papern and 
some of the other terms defined in this Section. 

~..\. dealer sells a tractor to a fanner on conditional sales conti·act. The conditional 
sales contract is a ••security agreement", the farmer is the Hdebtor'', the dealer is 
the "secured party" and the tractor is the type of "collateral" defined in § 9-109 as 
"equipment". But now the dealer transfers the contract to his bankf either by 
outright sale or to secure a loan, Since the conditional sales contract is a security 
agreement relating to specific equipment the conditional sales contract is now the 
type of collateral called '"chattel paper''. In this transaction between the dealer 
and his bank, the bank is the "secured party", the dealer is the "debtor'', and the 
farmer is the "account debtor". 

Under the definition of {'security interest" in § 1-201(37) a lease does not create 
a security interest unless intended as seC"Jrity. Whether or not the lease itself is a 
security agreement, it is chattel. paper when transferred if it relates to specific 
goods, Thus, if the dealer enters into a straight lease of the tractor to the farmer 
(not intended as security), and then arranges to borrow money on the security of 
the lease, the- lease is ehattel paper. 

Chattel mortgages and conditional sales contracts are frequently executed in 
connection v...ith a. negotiable note or a series of such notes. t'nder the definitions 
in subsections (1) (b) and (1) (g) the rules applicable to chattel paper, rather 
than those relating to instruments, are applicable to the group of writings 
(contract plus note) taken together. 

5. Comments to the definitions indexed in subsections (2) and (3) :follow the 
sections in which the definitions are contained. 

Cross Ref()renees: 

Point 2; §§ 9-104(f) and 9-112. 
Point 3: §§ 2-105, 2-107, 9-106, 9-109, 9-308 and 9-313. 

Definitional Cross References: 

"Account". § 9-106. 
·~Agreement". j 1~201. 
''Contract right'. § 9-106. 
"Document of title". § l-20L 
"General intangibles". § 9-106. 
"Holder". § 1-201. 
"Money'•. § 1-201. 
"Negotiable instrumentH. § 3--104. 
•'Person". § 1-201. 
"Representative"·. § 1-201. 
"Rights". § 1-201. 
"Security", § 8-102. 
"Security interest". § 1~201~ 
"W citing". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 
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§ 9-106. Definitions: "Account"; "Contract Right"; "General In,tangi~ 
hies". "Accouut" means auy right to paymeut for goods sold or leased or 
for services reudered which is not evidenced by an instrument or chattel 
paper. "Contract right" means any right to payment under a contract not 
yet earned by performance and not evidenced by an instrument or chattel 
paper. "General intangibles" means any personal property (including 
things in action) other than goods, accounts, contract rights, chattel paper, 
documents and instruments. 

CO)IMENT: Prior Uniform Statutory Provision: None. 

Purposes: The terms defined in this Section rounded out the classification ot 
intangibles: see the definitions of "document of title" (§ 1-201), "chattel paper'' (§ 
9-105) and "instrument" (§ 9-105). Those three terms cover the various categories 
of commercial paper which are either negotiable or to a greater or less extent dealt 
with as if negotiable: the closely related terms "account" and ''contract right" 
cover those choses in action ,vhich may be the subject of commercial financing 
transactions but which are not evidenced by an indispensable writing. The term 
"general intangibles" brings under this Article miscellaneous types of contractual 
rights and other personal property which are used or may become customarily 
used as commercial security. Examples are goodwill, literary rights and rights to 
performance. Other examples are copyrights, trade-marks and patents, except 
to the extent that they may be excluded by § 9-104(a). This .;\.rticle solves the 
problems of filing of security interests in these types of intangibles (§§9-103(2) 
and 9-401). Note that this catch-all definition does not apply to types of in· 
tangibles which are specifically excluded from the coverage of the Article (§ 9-104) 
and note also that under § 9-302(2) (a) filing under a federal statute may satisfy 
the filing requirements of this Article. 

"Account'' as defined is a right to payment for goods sold or leased or services 
rendered: that is to say, a right earned by performance, whether or not due and 
payable, the ordinary commercial account receivable. 11 Contract right" is a right 
to be earned by future performance under an existing contract: for ex~mple, 
rights to arise when deliveries are made under an installment contract or as work 
is completed under a building contract. Contract rights may be regarded as 
potential accounts: they become accounts as performance is made under the 
contract. 

It has been found advisable to distinguish rights earned from rights not yet earned 
for several reasons. The recognition of the ucontract right" as collateral in a 
security transaction makes clear that this Article rejects any lingering common 
law notion that only rights already earned can be assigned. Furthermore in the 
triangular arrangement following assignment, there is reason to allow the original 
parties-assignor and account debtor-more flexibility in modifying the underlying 
contract before performance than after performance (see § 9-318). It will, 
ho,vever, be found that in most situations the same rules apply to both accounts 
and contract rights. 

Cross References: 

§§ 9-103(2), 9-104, 9-302(2) (a), 9-318 and 9-401. 

Definitional Cross References: 

"Chattel paper". § 9~1-05. 
"Contract". § 1-20L 
"Document". § 9·105. 
"Goods". § 9-106. 
"Instrument". § 9·105. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 9-107. Definitions: ''Purchase Money Security Interest". A security 
interest is a "purchase money security interest" to the extent that it is 

(a) taken or retained by seller of the collateral to secure all or part 
of its price; or 
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(b) taken by a person who by making advances or incurring an obliga­
tion gives value to enable the debtor to acquire rights in or the use of 
collateral if such value is.in fact so used. 

C01'1MENT: Prior Unift>rm Statutory Provision:: None. 

Purposes: 1. Under .existing rules of law and under this 1\.rticle purchase money 
obligations often have priority over other obligations. Thus a purchase money 
obligation has priority over an interest acquired under an after-acquired prop .. 
erty clause {§ 9-312(3) and (4)), where filing is required a grace period of ~n 
days is allowed against creditors and transferees in bulk (§ 9-301(2)}; and m 
some instances filing may not be necessary(§ 9-302(1) (c} and (d)). 

Under this Section a seller has a purchase money security interest if he retains a 
security interest in the goods-; a financing agency has a purchase money security 
interest when it advances money to the seller, taking back an assignment of ehattel 
paper, and also when it makes advances to the buye:r (e.g., on chattel mortgage) 
to enable him to buy, and he uses the money far that purpose. 

2. When a purchase money interest is claimed by a secured party who is not a 
seller. he must of course have given present eOrurideratian. Th1s Section therefore 
provides that the purchase money _party must be one who gives value "by making 
advances or incurring an obligation": the quoted language a'Xcludes from the 
purchasf! money category any security interest taken as security for or in satisfac­
tion of a preexisting claim or antecedent debt. 

Cross References: 
Point 1: §§ 9-301, 9-302 and 9-312. 
Point 2: § 9-108. 

Definitional Cross References: 
ucoUateraln. § 9~105. 
"Debtor". § 9-106. 
nPersonn. § 1-201. 
"Rights". § 1-201. 
"Security interest'\ § 1 ... 201. 
;'Value". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 65-60, 

Comment: The definition is in accord with the definition of "deierred purchase 
money" in a deed of trust, as given in Code 1950, § 55-60. 

§ 9-108. When After-Acquired Collateral Not Security for Antecedent 
Deht. ·where a secured party makes an advance, incurs an obligation, re­
leases a perfected security interest, or otherwise gives new value which is 
to be secured in whole or in part by after-acquired property his security 
interest in the after-acquired collateral shall be deemed to be taken for 
new value and not as security for an antecedent debt if the debtor acquires 
his rights in such collateral either in the ordinary course of his business 
or under a contract of purchase made pursuant to the security agreement 
within a reasonable time after new value is given. 

COlfMENT: Prior Uniform Statutory Provision: None, 

Purposes: 1.. Many :financing transactions co·ntemplate that the collateral will 
include both the debtor's existing assets and also assets thereafter acquired by him 
in the' operation of his business. Th.is Article generally validates such after~ 
acquired property interests (see § 9-204 and Comment) although they may be sub­
ordinated to later purchase money interests under§ 9-312(3} and (4). 

Interests in after~acquired properly have never been considered as involving 
transfers of property ior antecedent debt merely beeause of the after--acquired 
feature_, nor should they be so considered. The section makes explicit what has 
been true under the case law: an a:fter--acquired property interest is not, by 
virtue of that fact alone, security for a pre-existing claim. This rule is of 
importance principally in insolvency proceedings under the .federal Bankruptcy 
Act or st.ate statutes ,vhicll make certain transfers for antecedent debt voidable 
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as preferences. The determination of when a transfer is for antecedent debt is 
largely left by the Bankruptcy Act to state law. 

Two tests must be met under this section for an interest in after-acquired prop­
erty to be one not taken for an antecedent debt. First: the secured party must. 
at the inception of the transaction, have given new value in some form. Second: 
the after-acquired property must come in either in the ordinary course of the 
debtor's business or as an acquisition v.·hich is made under a contract of purcha~e 
entered into ,vithin a reasonable time after the giving of ne,v value ·pursuant to 
the security agreement. The reason for the first test needs no comment. The 
second is in line with limitations ".\rhich judicial cons1:ruction has placed on the 
operation of after-acquired property clauses. Their coverage has been in many 
cases restricted to subsequent ordi.."l.ary course acquisitions: this ~j,__rticle does not 
go so far (see § 9-204 and Comment), but it does deny present value status to 
out of ordinary course acquisitions not made pursuant to the original loan agree­
ment. This solution gives the secured party full protection as to the collateral 
which he may be reasonably thought-to have contracted for; it gives other creditors 
the possibility, under the law of preferences, of subjecting to their claims windfall 
or uncontemplated acquisitions shortly before bankruptcy. 

2. The term "value" is defined in § 1-201(44) and discussed in the accompanying 
Comment. In this Section and in other sections of this Article the term "new 
value" is used but is left without statutory. definition. The several illustrations of 
"new value" given in the text of this Section (making an advance, incurring an 
obligation, releasing a perfected seeurity interest) as well as the "purchase money 
security interest" definition in § 9-107 indicate the nature of the concept. In 
other situations it is left to the courts to distinguish between "new" and "old" 
value, bet,veen present considerations and antecedent debt. 

Cross References: 

Point 1: §§ 9-204 and 9-312. 
Point 2: § 9-107. 

Definitional Cross References: 

"Collateral". § 9-106. 
''Contract11

• § 1-201. 
nnebtor''. § 9-105. 
"Purchase". § 1-201. 
"Rights". § 1-201. 
"Secured party". § 9-105. 
:'Security agreement". § 9-105. 
"Security interest". § 1-201. 
''Value". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 9-109. Classification of Goods; "Consumer Goods"; "Equipment"; 
"Farm Products"; "Inventory". Goods are 

(1) "consumer goods" if they are used or bought for use primarily 
for personal, family or household purposes; 

(2) "equipment" if they are used or bought for use primarily in busi­
ness (including fanning or a profession) or by a debtor who is a non-profit 
organization or a governmental subdivision or agency or if the goods are 
not included in the definitions of inventory, farm products or consumer 
goods; 

(3) "farm products" if they are crops or livestock or supplies used 
or produced in fanning operations or if they are products of crops or live­
stock in their unmanufactured states (such as ginned cotton, wool-clip, 
maple syrup, milk and eggs), and if they are in the possession of a debtor 
engaged in raising, fattening, grazing or other farming operations. If 
goods are farm products they are neither equipment nor inventory; 

( 4) "inventory" if they are held by a person who holds them for sale 
or lease or to be furnished under contracts of service or if he has so fur-

514 



nished them, or if they are raw materials, work in process or materials 
used or consumed in a business. Inventory of a person is not to be classified 
as his equipment. 

C02\'lltlENT: Prior Uniform Statutory Provision; None. 

Purposes: 1. This Section classifies goods as consumer goods, equipment, farm 
products and inventory. The classification is important in many .situations: it is 
relev~nt, for example, in determining the rights of persons who buy from a debtor 
goods subject to a security interest (§ 9-307) 1 in certain questions of ~riority {§ 
9~312), in determining the place of filing (§ 9-401) and in working out rights after 
deJau!t (Part 5'). Comment 5 to § 9-102 contains an index of the special rules 
applicable to different classes of collateral. 

2. The classes of goods are mutually exclusive; the same property cannot at the 
same time and as to the same person be both equipment and inventory1 for example. 
In borderline cases-a physieian's c.ar o"f' a farmers jeep whic.11 might be either 
C•Jnsumer goods or equipment-the principal use to which the property is put 
shou,ld be considered as determinative. (':,-0ods can fall into different classes at 
different times; a radio is inventory in the hands of a dealer and consumer goods 
ln the hands of a householder. 

3. The principal test to determine whether goods are inventory is that they are 
held for immediate or ultimate sale. Implicit in the definition is the criterion 
that the prospective sale is in the ordinary course of business. )1achinery used :in 
manufactu:ring, for example, is equip1nent and not inventory even though it is the 
continuing policy of the enterprise to sell machinery when it becomes obsolete. 
Goods to be furnished under a contract of service are inventory even though the 
u.rrangement under which they are furnished is not techniea.Uy a sale. When an 
enterprise is engaged in the business of leasing a stock of products to users (for 
oxample, the fleet of cars o,vned by a car rental agency). that stock ls also included 
within the <lefinition of "inventory". It should be noted that one class of goods 
,vhich is not held for disposition to a purchnser or user is included in inventory: 
"l\Iaterials used or consumed in a business,,. _Examples of this el.ass of inventory 
are fuel to be use,i in operations, scrap metal produced in the course of manu~ 
f:;icture, and containers to be nsed to package the goods. In general it may be said 
that goods ust:d in a business are equipment when they are fixed assets or have, 
as identiiiable units, a relatively long period of use; but are inventory, e,•en though 
not held for ;,,ale, if they are used up or consumed in a short period of time in the 
production of some P-nd product, 

4. Goods are "farm p.roducts•1 only if they are in the possession of a debtor 
engaged in farming operations. Artimals in a herd of livestock a.re eovered whether 
they are acquired by purchase or result from natural increase. .Products of 
crops or livestock remain farm products so long as they are in the possession of a 
debtor engaged in farming operations and have not been subjected to a manu­
facturing process. The terms Hc:rops", "livestock" and "farming operationsn are 
nvt defined; however, it is obvious from the text that ''farming operations" includes 
raising livestock as weil as crops; similarly, since eggs are products of livestock, 
livestock includes fowl. 

When crops or livestock or their products come into the possession of a person not 
engaged in farming operations they cease to be Hfarm products". If they come into 
the possession of a marketing t1t,ireney for sale or distribution or of a manufacturer 
or processor as raw materials.- they become inventory. 

Products of crops or livestock, even though they remain in the possession of a 
person engaged in farming operations, lose their status as farm products if they 
a:re subjected to a manufacturing process. What is and what is not a manu­
facturing operation is not determined by this Article. At one end of the scale some 
processes are so closely connected with farming-such as pasteurizing milk or 
boiling sap to produce maple :S}'TUp or maple sugar-that they would not rank .as 
manufacturing. On the other hand an extensive canning operation would be manu­
facturing. The line is one for the courts to draw. ~"-fter farm products have been 
subjected to a manu:facturlng operation, they become inventory if held for sale. 

~ote that the buyer in ordinary course who under§ 9~307 takes free of a security 
interest in goods held for sale does not include one who buys farm products from 
a person engaged in farming operations. 

5. The princ-ipal definition of equipment is a negative one: goods used in a business 
(includlng farming or a profession) which are not invent-0:ry and not fann products. 
Trucks, rolling stock, tools, machinery are typical. It will be noted furthermore 
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that any goods ,vhich are not covered by one of the other definitions in this section 
are to be treated as equipment. 

Cross References: 

Point 1: §§ 9-102, 9-307, 9-312, 9-401 and Part 5. 
Point 3: § 9-307. 
Point 4: § 9-307. 

Definitional Cross References: 
"Contract". § 1-201. 
"Debtor". § 9-105. 
"Goods". § 9-105. 
"Organization". § 1-201. 
"Person". § 1-201. 
"Sale". §§ 2-106 and 9-105. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 9-110. Sufficiency of Description. For the purpose of this Article 
any description of personal property or real estate is sufficient whether 
or not it is specific if it reasonably identifies what is described. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: The requirement of description of collateral (see § 9-203 and Comment 
thereto) is evidentiary. The test of srrfficiency of a description laid down by this 
Section is that the description do the job assigned to it-that it make possible the 
identification of the thing described. Under th~s rule courts should refuse to follow 
the holdings, often found in the older chattel t:1ortgage cases, that descriptions are 
insufficient unless they are of the most exac'". and detailed nature, the so-called 
"serial number" test. The same test of reason:ible identification applies where a 
description of real estate is required in a :financing statement. S!=!e § 9:402. 

Cross References: 

§§ 9-203 and 9-402. 

VIRGINU ANNOTATIONS 

Prior Statutes: None. 

Comment: For comment see VIRGINIA ANNOTATIONS to UCC 9-402. 

§ 9-111. Applicability of Bulk Transfer Laws. The creation of a se-
curity interest is not a bulk transfer under Article 6 (see § 6-103). 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: The bulk transfer laws, which have been almost everywhere enacted, 
were designed to prevent a once prevalent type of fraud which seems to have 
flourished particularly in the retail field: the owner of a debt-burdened enterprise 
would sell it to an unwary purchaser and then remove himself, with the purchase 
price and his other assets, heyond the reach of process. The creditors would :find 
themselves with no recourse unless they could establish that the purchaser 
assumed existing debts. The bulk transfer laws, which require advance notice of 
sale to all known creditors, seem to have been successful in preventing such frauds. 

There has heen disagreement whether the bulk transfer laws should he applied to 
security as well as to sale transactions. In most states security transactions have 
not been covered; in a few states the opposite result has been reached either by 
judicial construction or by express statutory provision. Whatever the reasons 
may be, it seems to be true that the bulk transfer type of fraud has not often made 
its appearance in the security field: it may be that lenders of money are more 
inclined to investigate a potential borrower than are purchasers of retail stores 
to determine the true state of their vendor's affairs. Since compliance with the 
bulk transfer laws is onerous and expensive, legitimate financing transactions 
should not be required to comply when there is no reason to believe that other 
Cl'editors will be prejudiced. 
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This Section mere!y reiterates the provisions of Article 6 on Bulk Transfers 
which provides in § 6-108(1) that transfers "made to give security for the 
performance of an obligation" a.re not subject to that Article. 

Cross Reference: 

§ 6-103(1). 

Definitional Cross Reference: 

"Security interestn. § 1·201~ 

VIRGINIA ANNOTATIONS 

Prior Statutes: None~ 

§ 9-112. Where Collateral Is Not Owned by Debtor. "Gnless otherwise 
agreed, when a secured party knows that collateral is owned by a person 
who is not the debtor, the owner of the collateral is entitled to receive from 
the secured party any surplus under§ 9-502(2) or under§ 9-504(1), and is 
not liable for the debt or for any deficiency after resale, and he has the same 
right as the debtor 

(a) to receive statements under § 9-208; 
(b) to receive notice of and to object to a secured party's proposal 

to retain the collateral in satisfaction of the indebtedness under § 9-505; 
(c) to redeem the collateral under§ 9-506; 
( d) to obtain injunctive or other relief under § 9-507 (1) ; and 
( e) to recover losses caused to him under § 9-208 (2). 

COJ\.fi\iENTt Prior Uniform Statutory Provision: None. 

Purposes; Under the definition of § 9-105, in any provisions: of the Article 
dealing with the collateral the term udebtor1' means the owner of the collateral 
even though he is not the person who owes payment or performance of the 
obligation secured. This Section covers several situations in ,vhlch the implica· 
tions of this definition are specifically set out. 

The duties which thi.s Section imposes on a secured party toward such an owner 
o:f collateral are conditioned on the secured party's knowledge of the true state 
o:f facts. Short of such knowledge he may continue to deal e.."tclusively with the 
person who owes the obligation. Nor does the Section suggast that the seeu:red 
party is under any duty of inquiry. It does not purport to cut across the law of. 
conversion or of ultra vi.res. Whether a person who does not own property has 
u.uthority to encumter it for his own debts and whether a person is free to 
encumber hls property as collateral for the debts of another. are matters to he 
decided under other :rules of law and are not covered by this Section . 

.. rhe Section does not purport to be an exhaustive treatment of the subject. It 
isolates certain problems which may be expected to arise and states :rules as to 
them. others will no doubt arise: their solution is left to the courts. 

Cross References: 

§§ 9-105, 9-208 and Part 5. 

Definitional Cross References: 
"Collateral". § 9-105. 
"Debtor". § 9-105. 
"Notice". § 1-201. 
uPerson". § 1~201. 
"Receive notice". § 1-201. 
"Right". § 1-201. 
"Secured party". § 9-105. 

VIRGINIA Ai.'INOTATIONS 

Prior Statutes-: None. 
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§ 9-113. Security Interests Arising Uuder Article on Sales. A security 
interest arising solely under the Article on Sales (Article 2) is subject 
to the provisions of this Article except that to the extent that and so Jong 
as the debtor does not have or does not lawfully obtain possession of the 
goods 

{a) no security agreement is necessary to make the security interest 
enforceable; and 

(b) no filing is required to perfect the security interest; and 

(c) the rights of the secured party on default by the debtor are 
governed by the Article on Sales (Article 2). 

COM}fENT: Prior l;niform Statutory Provision: None. 

Purposes: 1. Under the provisions of Ar:icle 2 on Sales, a seller of goods may 
reserve a secority interest (see, e. g., §§ 2-401 and 2-505}; and in certain cir ... 
eumstanees, whethel' or not a security inte:rest is reserved, the seller has rights 
of resale and stoppage under §§ 2-703, 2-705 and 2-706 which are similar to the 
rights of a secured party. Similarlyt under such sections as §§ 2-506, 2-707 aud 
2:~711, a financing agency, an agent, 3, puyer or ,J:nother person may have a. 
security interest or other right in goods simiiar to that of a seller. The use of the 
term "security interest'1 in the Sales ~~rt:icle is me:Jnt to bring t.1-ie interests so 
designated within this Article. This Section makes it clear, however, that such 
security interests are exempted from certain provisions of this Article. Compare 
§ 4-208{3), making similar special provisions for security interests arising in the 
band: collection process. 

2. The security interests to ',;\,'hich this Section app~es comm.only arise by opera ... 
tion of law in the course of a sale transaction. Since the circumstances under 
which they arise are defined in the Sales Article, there is no need for the usecurity 
agreement" defined in§ 9-105(1)(h) and required by§§ 9-203(1)(b) and 9-204(1), 
and paragraph {a) dispenses with such requirements. The requirement of filing 
may be inapplicable under §§ 9-302(l)(a) and (b), 9·304 and 9-305, where the 
goods are in the possession of the secured party or of a b2.ilee other than the 
debtor. To avoid difficulty in the residual cases, as for example where a bailee 
does not receive notification of the secured party's interest until after the security 
interest arises, paragraph (b) dispenses with any filing requirement. Finally, 
pa:ragraph (c) makes inapplicable the default provisions of Part 5 of this A..~e!e. 
since the Sales _.\..rticle contains detailed provisions goveming stoppage of delivery 
and :resale after breach. See§§ 2-705, 2-706, 2-707(2) and 2-711(3). 

3. These limitations on the applicability of this _.\.rtiele to security interests 
arising under the Sales ,..\rticle are appropriate oniy so long as the debtor does 
not have or lawfully obtain possession of the goods. Compare § 56(b) of the 
Uniform Sales Act. A secured party who wishes to retain a seeurity interest after 
the debtor lawfully obtains possession must comply fully 'lvith all the provisions 
of this Article and ordinarily :must file a financing statement to perfect his 
interest. This is the effect of the ''except" dause in the pre.amble to this Section • 
.Note that in the case of a buyer who has a security interest in rejected goods 
under§ 2~711(3), the buyer is the "secured party' and the seller is the "debtor". 

4. This Section applies only to a ''security interest0
• The definition of "seeurity 

interest" in § 1-201(37) expressly excludes the special property interest of a 
buyer of goods on identi:ic::ttion under-~ 2-401(1). The :celler1s interest after 
identification and before delivery may be more than a security interest by virtue 
of explicit agreement under §§ 2-401(1) or 2-501(1), by virt-~• of the provisions 
of § 2-401(:!), (3) or (4), or by virtue of substitution pursnant to § 2-501(2). 
In such cases, Artiele 9 is inapplicable by the terms of § 9-102(1)(a}. 

5. Where there is a "security inte:re.s-t", this Secti.on applies only if the security 
interest arises "solely11 unde:r the Sales A .. rticle. Thus § 1-201(87) permits a 
buyer to acquire by agreement a security interest in goods not in his possession O'l" 

control; such a security interest does not impal!.· his rights under the Sales 
Article, hut any rights base-d on the security agr,,eement are fully subjet!t to this 
~.\.rticle without regard to the limitations of this Section. Shnila:rly, a seller who 
reserves a security interest by agreement does not lose his rights under the Sales 
Article, but rights other than those conferred hy the Sales .A:ticle depend on fn.11 
compliance with this Article. 
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Cross References: 

Point 1: §§ 2-401, 2-505, 2-506, 2-705, 2·706, 2-707, 2-711(3), 4-208(3). 
Point 2: §§ 2-705, 2-706, 2'707(2), 2-711(3), 9·203(1)(b), 9-204(1), 9-302(1) 

(a) and (b), 9-304, 9-306 and Part 5. 
Point 3: § 2-711(3). 
Point 4: §§ 2-401, 2-501 and 9-102(1) (a). 

Definitional Cross References, 

"Debtor". § 9-105. 
;:Goods11

• § 9-105. 
"Rights11

• § 1~201. 
nsecured pa:rty11

• § 9-106. 
''Security agreement". § 9-105. 
HSecurity interest". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: ~one. 

PART 2 

Y ALIDITY OF SECURITY AGREEMENT AND RIGHTS 
OF PARTIES THERETO 

§ 9-201. General Validity of Security Agreement. Except as other­
wise provided by this Act a security agreement is effective according to its 
terms between the parties, against purchasers of the collateral and against 
creditors. Nothing in this Article validates any charge or practice illegal 
under any statute or regulation thereunder governing usury, small loans, 
retail installment sales, or the like, or extends the application of any such 
statute or regulation to any transaction not otherwise subject thereto. 

COMMENT: Prior Uniform Statutory Provisions: § 4, Uniform Conditional Sales 
Act; § 3, Uniform Trust Receipts Act, 

Changes: Rewritten; no change in substance. 

Purposes of Changes: This section states the general ~alidity of a security 
agreement. In general the security agreement is e.tfecti~e between the parties; it 
is likewise effective ngainst third parties. Exceptions to this general rule arise 
vthere there is a specific provision in any Article of this ~-let. for exatn:ple, where 
Article 1 invalidates a disclaimer of the obligations of good faith, etc. (§ 1-102(3)) 1 

or this Article subordinates the security interest because it has not been perfected 
(§ 9~301) or for other reasons (see § 9""312 on priorities) or defeats the .security 
interest where certain types of claimants are involved (for example § 9--307 on 
buyers of goods). As pointed out in the Note to § 9-102, there is no intention 
that the enactment of this Article should repeal retail installment selling acts or 
sma.Il loan aets. Nor of course are the usury laws of any state repealed. These 
are mentioned in the text of § 9~201 as examples of applicable laws; outside this 
Code entirely; which might invalidate the tern1s of a security agreement. 

Cross References: 

§§ 1-102(3), 9-301, 9-307 and 9-312. 

Definitional Cross References: 
"Collateral". § 9-105. 
11 Creditor", J 1-201~ 
"Party11

• § 1-201. 
HPurehaser''. § 1-201. 
:.security agreement''. § 9 ... 105. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 6-552 (trust receipts). 
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Comllient: The UCC is in accord with Virginia law in recognizing that as between 
the parties a security agreement is effective in accordance with its terms~ The 
Virginia Supreme Court of Appeals said in Universal Credit Co. v. Taylor, 164 Va# 
624, 628, 180 S.E. 277 (1935), that "their rights and liabilities depend upon the 
intention of the parties as expressed in the contract by which they have bound 
themselves." In New Jersey Fidelity and Plate Glass Insurance Co. v. Geneml 
Electric Co., 160 Ya. 342, 347-48, 168 S.E. 425 (1933), the court pointed out that 
a conditional sales contract was valid without recordation as between all of the 
original parties-the conditional vendor who supplied electrical equipment for a 
ferxy1 the conditional vendee who built the ferry, and the ferry owner who had 
notice of the lien. Stickney v. General Electric Co., 44 F.2d 362, 365 (4th Cir. 
1980), involves the same transaction and is to the same effect. See also Newcomb 
v. Guthrie, 145 Ya. 627, 632, 184 S,E. 585 (1926) and Janney v. Bell, 111 F,2d 
103, 104~05 (4th Cir. 1940). In accordance with the contract between the parties 
it ha5 been held that the sellex can take out insurance and add the premium to 
the buyer's debt. Fisch v. Steingold, 79 F.2d 448, 460-51 ( 4th Cir, 1935). 
This section does not explicitly cover the situation presented in B~'fll Acceptance 
Corp. v. Benjamin T. Crump Co .. 199 Va. 312, 99 S.E.2d 606 (1957), in which the 
debtor, who had not complied with a trust receipt financing arrangement, was 
held liable to a creditort who had not perfected his seeurity interest by filing. The 
basic holding of the case appears to be that a creditor is under no duty to perfect 
his .security interest in order to proteet a debtor, who has not complied with the 
agreement between the parties, from loss. 
The UCC does not validate any agreement otherwis~ i11egal under state law. In 
Levy v. Davis, 115 Ya. 814, 816-21, 81 S.E. 791 (1914), Virginia r,,fused to en:l'.om, 
a c:onditionat sale oontraet on chattels lmowingly sold for use in a house of 
prostitution. 

§ 9-202. Title to Collatel"dl Immaterial. Each provision of this Article 
with regards to rights, obligations and remedies applies whether title to 
collateral is in the secured party or in the debtor. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: The rights and duties of the parties to a security transaction and of 
third parties are stated in this Article without reference to the location of .r'title» 
to the collateral. Thus the incidents of a security interest which secures the 
purchase price of goods are the same under this Article whether the secured 
party appears to have retained title or the debtor appears to have obtained title 
and then conveyed it or a lien to the seeured party. This Article in no way 
determines which line of interpretation (title theory v, lien theory or retained 
title v. conveyed title) should be followed 1n cases where the applicability of some 
other rule of law depends upon who has title. 'rhus if a revenue law imposes a 
tax on the 11legal" owner of goods Ot" if a corporation law makes a vote of the 
stockholders prerequisite to a corporation ugiving'' a security interest but not lf it 
acquires property usubject" to a security interest, this Article does not attempt 
to define whether the secured party is a "legal'7 owner or whether the transaction 
"gives,, a seeurity interest for the purpose of such Jaws. Other rules of !aw or 
the agreement of the pa·rties detennine the location of utitle" for such purposes. 
Petitions for reclamation brought by a secured party in his debtor's insolveney 
proceedings have often been granted or denied on a title theory: wher.e the 
secured party has title, reclamation will be granted; where he has "m.e:rely a lien", 
reclamation may be denied. For the treatment of such petitions under this Article, 
see Point 1 of Comment to § 9-507. 

Cross References: 
§§ 2-401 and 2-507. 

Definitional Cross References: 
~'Collateral''· § 9-105. 
"Debtor''. § 9-105. 
"Remedy". § 1-201. 
#Rights11

• § 1 .. 201. 
"Secured party". § 9-105. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 
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§ 9-203. Enforceability of Security Interest; Proceeds, Formal Requi­
sites. (1) Subject to the provisions of § 4-208 on the security interest of 
a collecting bank and § 9-113 on a security interest arising under Article 
on Sales, a security interest is not enforceable against the debtor or third 
parties unless 

(a) the collateral is in the possession of the secured party; or 

(b) the debtor has signed a security agreement which contains a 
description of the collateral and in addition, when the security interest 
covers crops or oil, gas or minerals to be extracted or timber to be cut, a 
description of the land concerned. In describing collateral, the word "pro­
ceeds" is sufficient without further description to cover proceeds of any 
character. 

(2) A transaction, although subject to this Article, is also subject to 
§§ 6-274 through 6-338, § 11-4, and § 46.1-M5 of the Code of Virginia, and 
in the case of conflict between the provisions of this Article and any such 
statute, the provisions of such statute control. Failure to comply with any 
applicable statute has only the effect which is specified therein. 

(V,A.LC Note: Blanks have been filled in with references to appropriate statutes, 
us indicated in the Virginia Annotations.) 

Note: At * in subsection (2) insert reference to any local statute 
reoulatino small loans, retail installment sales and the like. 

The foregoing subsection (2) is designed to make it clear that certain 
transacti-ons, although subject to this Article, m1tst also comply with other 
applicable legiskltion. 

Thi,.~ Article is designed to regulate all the "security" aspects of trans­
actions w#hin its scope. There is. however, much regulatory le{Jislation, 
particularly in the consumer field, which supplements this Article and 
should not be repealed by its enactment. Examples are small loan acts, 
retail installtnent selling acts and the like. Such acts may provuie for 
licensing and rate regulation and may prescribe partic:ular forms of con­
tract, Such pro·oisions should ·remain in force despite the enactment of 
this Article. On the other hand if a Retail Installment Selling Act contains 
pro·v:i.sions on filing, rights on def0;ult, etc., such provisions shoul4 be re­
pealed as inconsistent with this A. rticle. 

COMMENT: Prior Uniform Statutory Provision: § 2, Uniform Trust Receipts • .\.ct. 

Changes: Adapted to fit the scheme of· this Article. 

Purposes of Changes: 1. Here as elsewhere in this Article, following the policy 
of the Uniform Trust Receipts Act, formal requisites are reduced to a minimum. 
The technical requirements of acknowledgment, accompanying affidavits, etc., 
cotnmon to much chattel mortgage legislation. are abandoned. The only require4 

ments for the enforceability of non-posse:ssory security interests in cases not 
involving land are {a) a writing; {b) the debtor's signature; and (c) a descl'iption 
of the collateral or kinds of collateral. ('.fypically, of course, the agreement will 
contain much more.) As to the type of descript:i,on which will satisfy the require­
ments of this Section, see § 9~110 and Comment thereto. 

2. In the case of crops, or timber growing on land, or of gas or oil or minerals 
to be extracted, the best identification is by describing the land and subsection 
(l)(b) requires sue., a description. 

3. One purpose of t.he formal requisites stated in subsection (1} (b) is 
evidentiary. The requirement of written reeord minimizes the possibility· of future 
dispute as to the terms of a security agreement and as to what property stands 
as collateral for the obligation seeured. Where the collateral is in the possession 
of the secured party, the evidentiary need for a wr.it+...en record is much less than 
where the collateral is in the debtor's possession; customarily, of course. as a 
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matter of business practice the written record will be kept, but, in this ~.\.rticle aa 
at common law, the writing is not a formal requisite. Subsection (1) (a) 
therefore, dispenses with the written agreement-and thus with signature and 
description-if the collateral is in the secured party's possession. 

4. The definition of 11security agreement" (§ 9-105) is 0 an agreement which 
creates or provides for a security interest". Under that definition the require­
ment of this Section that the debtor sign a security agreement is not intended to 
reject, and does not reject, the deeply rooted doctrine that a bill of sale although 
absolute in form may be shown to have been in fact given as security. Under this 
Article as under prior law a debtor may show by parol evidence that a transfer 
purporting to be absolute was in fact for security and may then, on payment of 
the debt, assert his fundamental right to return of the collateral and execution 
of an acknowledgment of satisfaction. 

5. The formal requisites stated in this Section are not only conditions to the 
enforceability of a security interest against third parties. They are in the 
nature of a Statute of Frauds. Unless the secured party js in possession of the 
collateral, his security interest, absent a writing which satisfies subsection {l) 
(b), is not enforceable even against the debtor, and cannot be made so on any 
theory of equitable mortgage or the like. If he has advanced money, he is of 
course a creditor and, like any creditor, is entitled after judgment to appropriate 
process to enforce his claim against bis debtor's assets; he will not, however, have 
again.st his debtor the rights given a se_cured party by Part 5 of this Article on 
Default. The theory of equitable mortgage, insofar as it has operated to allow 
creditors to enforce informal secui-:ty agreements against debtors, may well have 
developed as a necessary escape f-,,.0m the elaborate requirements of execution, 
acknowledgment and the like which ~·he nineteenth century chattel mortgage act.a 
vainly relied on as a deterrent ~-' -. fraud. Since this Article reduces formal 
requisites to a minimum, the doctrin,: is no longer necessary or useful. More harm 
than good would result .from allowing creditors to establish a secured status by 
parol evidence after they have neglected the simple formality of obtaining a signed 
writing. 

6. Subsection (2) states that the provisions of regulatory statutes covering the 
field of consumer finance prevail over the provisions of this Article in case of 
conflict. The second sentence of the subsectiori is added to make clear that no 
doctrine of total voidness for illegality is intended: failure to coml)lY with the 
applicable regulatory statute has whatever effect may be specified in that 
statute, but no more. 

Cross References: 
§§ 4-208 and 9-113. 
Point 1: § 9-110. 
Point 6: Part 6. 

Definitional Cross References: 
"Collateral". § 9-105. 
''Debtor". § 9-106. 
"Party". § 1-201. 
11Proceeds". § 9-306. 
"Secured party". § 9-105. 
"Security agreement". § 9-105. 
11Security interest". § 1-201. 
"Signed". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950. §§ 6-274 - 338 (Small Loan Act); 6-551 (Trust Receipts 
Act); 11-4 (Act Regulating the Size of Type); 46.1-545 (Instalment Sales of 
Automobiles); 55-144 (Factor's Lien Act). 

Comment: Subsection 9-203(1)(b), in effect, establishes a statute of frauds for 
security transactions. In order for the security agreement to be enforceable 
against the debtor, there must be a written security agreement signed by the 
debtor. This presumably changes Virginia law on the point. although the 
prevalence of recording requirements minimizes the significance of the change. 

Tl>Js section expressly reser\7€5 and makes applicable to security transactions the 
requirements set forth in the S_!Ilall Loan Act, §§ 6-274 - 338; the Size of Type 
Act, § 11-4; and the. Automobile Instalment Sales Act, § 46.1-545. 
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The Act Regulating the Size of Type in Contracts only applie." to contracts for 
1'the sale and future delivery'~ of goods and chattels. Jones v. Franklin, 160 Va. 
21)6, 272-74> 166 S.E. 753 (1933), held that the statute does not apply to a present 
conditic,nal sale of personal property. Garrett v. International Motor Truck~ Inc. 
151 Va. 795, 799~800, 145 S.E. 252 {1928), held the statute does not apply to a 
promissory note containing a statement that it is secured by a conditional sale 
contract. 

§ 9-204. When Security Interest Attaches; After-Acquired Property; 
Future Advances. (1) A security interest cannot attach until there is 
agreement (subsection (3) of § 1-201) that it attach and value is given 
and the debtor has rights in the collateral. It attaches as soon as all of the 
events in the preceding sentence have taken place unless explicit agree­
ment postpones the time of attaching. 

(2) For the purposes of this section the debtor has no rights 

(a) in crops until they are planted or otherwise become growing crops, 
in the young of livestock until they are conceived; 

(b) in fish until caught, in oil, gas or minerals until they are ex-
tracted. in timber until it is cut; 

(c) in a contract right until the contract has been made; 

( d) in an account until it comes into existence. 

(3) Except as provided in subsection (4) a security agreement may 
provide that collateral, whenever acquired. shall secure all obligations 
cove,·ed by the security agreement. 

( 4) No security interest attaches under an after-acquired property 
clause 

(a) to crops which become such more than one year after the security 
agreement is executed except that a security interest in crops which is 
given in conjunction with a lease or a land purchase or improvement trans­
action evidenced by a contract, mortgage or deed of trust may if so agreed 
attach to crops to be grown on the land concerned during the period of such 
real estate transaction; 

lb) to consumer goods other than accessions (~ 9-314) when given as 
additional security unless the debtor acquires rights in them within ten 
days after the secured party gives value. 

(5) Obligations covered by a security agreement may include future 
advances or other value whether or not the advances or value are given 
pursuant to commitment. 

CO:\{MENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. Subsection (1) states three basic" vrerequisites to the existence of 
a security interest: agreement, value, and collateral. When these three coexist a 
security interest may, in the terminology adopted in this i\:rticle, attach. Perfec· 
tion of a security interest ,vill in many cases depend on the additional step of 
filing a financing statement (see § 9-302); § 9-301 states who will take priority 
over a security interest which. h~ attached but which has not been perfected. 
The second sentence of the subsection states a rule of eonstrnction under which 
the security interest, unless :postponed by explicit ..agreement, attaches auto· 
matically when tfie three stated events have occurred. 

2. Subsections (1) and (3) read together make clear that a security interest 
arising by virtue of an afte:r~acquired property clause has equal status with a 
security interest in collateral in which the debtor has rights at the time value is 
given under the security agreement. (To this general rule subsection (4) states 
two exceptions.) That is to say: the seeurity inte~est in after~acquired property 
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is not merely an "equit-able'' interest; no further action by the secured pa.tty- ':+:f\\:} 
such as the taking of a supplemental agreement covering the new collateral--_/ Y · 

is required. This does not however mean that the interest is proof against sub- · 
ordination or defeat: § 9-108 should be eonsu!ted on when a security interest in 
afte:r~acquired eollateral is not security for antecedent debt, and§ 9-312(3) and (4) 
on when such a security interest may be subordinated to a conflicting purchase 
money security interest in the same collateraL 

3. This Article accepts the p?'inciple of a ucontinuing general lie-n" which is 
stated in § 45 of the New York Personal Plcoperty Law and other similar statutes 
applicable to "factor's lien". It rejects the doctrine-of whlch the judicial 
attitu '.le toward after-acquired property interests was one expression-that there 
is reason to invalidate as a matter of la,v what has been variously called the float­
ing charge, th-e free-handed mortgage and the lie;1 on a shifting stock. This Article 
validates a .security interest in the debtor,s existing anrl future assets, e-ven 
though (see § !J..205) the debtor has liberty to use or dispose of collateral without 
being required to account for proceeds or substitute new collateral. (See further, 
however, § 9-306 on ProeeedS anrl Comment thereto.) 

The ,-..ridespread nineteenth century prejudice against the floating charge was 
based on a feeling, often inarticulate in the opinions, that a commercial borrower 
should not be allowed to encumber all his assets present and future, and that for 
the -protection not only of the borrower but of his other creditors a cushion oC 
free assets should be presened. 'l'hat inarticulate premise has much to recommend 
it. This Article decisively rejects it not on the ground that it was wrong in policy 
but on the ground that it has not been effective. In the past fifty years there has 
been a multiplication of security devices designed to a-void the polley: field 
warehousing, trust receipts, "factor's lien" acts and so on. Tile cushion of free 
assets has not been preserved. In almost every state it ls now possible for the 
borrower to give a lien on everything he has or will have. There have no doubt 
been eufl'icient economic reasons £or the change. This ~4.rticie, in expressly 
validating the floating charge, mereiy recognizes an existing state of things. 

The substantive rules of law set forth in the b::ilance of the Article are designed 
to achieve the protection of the debtor and the equitable resolution of the con· 
:fticting claims of credit-Ors which the old rules no longer give. 

4. Subsection (2) states the time at which debtor has rights in collateral in 
specified cases. ~4.. security agreement may be executed und value given before 
the debtor acquires rights: the security interest will then attach under subsection 
(1), as to after=aequired property, when he does. Subsection (2) states when that 
is in several controversial cuses~ Notice that the vexed question of assignment of 
future accounts is treated like any other case of after-acquired property: no 
periodic Ust of a~counts is required by this Act. Where less than all accounts 
are assigned such a list may of course be neeessary to permit identitication of the 
particular accounts assigned. 

5. Subsection (8) has been already referred to in connection with after-aequi'red 
property. It also serves to validate the so-called "cross-seeurity'' cla_use under 
which collateral acquired a.t any time may secure advances whenever made. 

6, Subsection (4) (a) follows many state statutes which Invalidate long-term 
security arrangements designed to cover future crops. Under existing statu~e 
varying time limits are stated, the most f:requent being one year, the penod 
adopted by this section. The "except" clause permits a security interest in future 
crops in favor of a real estate lessor, mortgagee~ conditional vendor or other 
encumbrancer during the continuance of his int.erest in the realty-this provision, 
again, is in accord with many existing statutes. Note that the real estate trans ... 
action involved must be one of. lease or purchase or :improvement of the land. 
§ 9-312(2) should be consulted on the subordination of such an interest to a later 
interest a..rl.sing from a current crop production loan~ 

7. Subsection (4) (b) limits the operation of the after-acquired property cla~ 
against consumers. No such interest can be claimed as additional security m 
consumer goods (defined in § 9-109). except accessions (see § 9-314), acquired 
more than ten days after the giving of value. 

8. Under subsection (5) collateral may secure' future as well as present advances 
when the .security agreement so provides. At common law and under cha.ttel 
mortgage statutes there seems to have been a vaguely articulated prejudice 
against future advance agreements comparable to the vrejudice against after~ 
acquired property interests. Although only a very few jurisdictions went to the 
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length of invalidating interests claimed by virtue · of future advances, Judicial 
limitations severely restricted the usefulness of such arrangements. A common 
limitation was that an interest claimed in collateral existing at the time the 
security transaction was entered into for advances made thereafter was good only 
to the extent that the original security agreement specified the amount of such 
later advances and even the times at which they should be made. In line with !-he 
policy of this Article toward after-acquired property interests this subsection 
validates the future advance interest, provided only that the obligation be covered 
by the security agreement. This is a special ease of the more general provision 
of subsection (3). 

As in the ease o-f interests in after-acquired collateral, a security interest based 
on future advances may be subordinated to conflicting interests in the same 
collateraL See § 9-ll12(3) and (4). 

Cross References-: 

Point 1: §§ 9-301 and 9-302. 
Point 2: §§ 9-108 ond 9-312. 
Point 3: §§ 9-205 and 9-306. 
Point 4: §§ 9-110 and 9-203(1) (b). 
Point 6: § 9-312(2). 
Point 7: §§ 9-109 and 9-314. 
Point 8: § 9-312(3) and (4). 

D~.6.nitional Cross Reference.s: 

"Account". § 9-106. 
uAgreement1

'~ § 1·201. 
'"Collateral". § 9-106. 
ucon.sumer goods/'. § 9~109. 
HContract". § 1-201. 
"Contract right". § 9-106. 
"Debtor". § 9-105. 
"Purcliasen. § 1-20.L 
"Rights". § 1·201. 
"Secured party". § 9-105. 
"Security agreement11

• § 9 .. 100. 
"Security interest". § 1-201. 
"Value". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 43-27 (crop liens); 4:l-41, 43-43 (liens on oJfspring 
of certain animals); 43-46 (agricultural chattel deeds of trust); 55-144 (factor's 
liens). 

Comment: ln stating that a security interest cannot attaeh until the debtor has 
rights in the property, subsection 9-204(1) is coruru,tent with Henry's Ex'x v. 
Payne, 126 Va. 1, 7, 100 S.E. 846 (1919), whicb held that a person taking a 
chattel mortgage on property he knew the mortgagor did not own did not 
acquire an interest therein, 

Virginia statutes and decisions :recognize that a security interest may cover crops 
to be grown in the future and the future increase of livestock. Code 1950, § '3-27 
(cro~ liens); §§ 48-41, 43·4:l (liens on oJfspring of certam animals); § 48-46 
(agricultural chattel deeds of trust); Gannaway v. Tate, 98 Va. 789, 37 s.E. 768 
(1900) ; United States v. George R, Meyi,r Sens, 162 F. Supp. 619, 621 (E.D. Va. 
1958). See also Brockenbrough's Ex'x v. Brockenbrough's Adm'r, 72 Va. (:U 
Gratt.) 580, 591-94 (1879), discussing, hut without deciding, the validity of a 
clause in a deed of trust, which eovered future crops and afterNacquired livestock:. 

Subsection 9-204(3) is in accord with Virginia law in recognizing the validity of a 
clause in a security agreement covering after-acquired property. First Nat. 
Bank of Alexandria v. Turnbull & Co., 73 Va. (32 Gratt.) 695, 701-06 (1885). 
This subsection also :recognizes the validity of a :floating lien on a shifting stock 
of merchandise. For the change this makes in Virginia law see comment in 
VIRGINL>t ANNOTATIONS to UCC 9-205. 

Subsection 9-204(5) is in accord with Didied v. Patterson, 93 Va. 534, 536-37, 25 
S.E. 661 (1896), in ncognizing the validity of clauses in security agreements that 
enver future advances by the lender. 
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§ 9-205. Use or Disposition of Collateral Without Accounting Permis­
sible. A security interest is not invalid or fraudulent against creditors by 
reason of liberty in the debtor to use, commingle or dispose of all or part 
of the collateral (including returned or repossessed goods) or to collect or 
compromise accounts, contract rights or chattel paper, or to accept the 
return of goods or make repossessions, or to use, commingle or dispose 
of proceeds, or by reason of the failure of the secured party to require the 
debtor to account for proceeds or replace collater2l. This section does not 
relax the requirements of possession where perfection of a security interest 
depends upon possession of the collateral by the secured party or by a bailee . 

COMMENT: Prior Uniform. Statutory Provision: None. 

P11rpoaes: 1. This Article expre:,siy validates the floating charge or lien on a 
shifting stock. (See §§ 9-201, 9-204, and Comment to § 9-204.) This Section pro­
vides that a security interest is r.-ot invalid or fraudulent by reason of Uberty in 
the debtor to dispose of the coih1.teral without being :required to account for 
proceeds or substitute new collateral. It repeals the rule oi Benediet v. Ratner, 
268 U.S. 353, 45 S.Ct. 56G, 69 LEd. 991 (1925), and other cases which held sucb 
arrangements void as a matter of law because the debtor was given unfettered 
dominion ot control over the colinteraL The principal effect of the Benedict .rule 
has heen, not to discourage or eliminate security transactions in inventory and 
aecounts :receivahfe--0n the contrary such transactions have vastly increased in 
volume--but rather to force financing arrangements in this field toward a .self­
liquidating basis. Furthermore seve1-al Circuit Court eases drew implications from 
Justice Brandeis' opinion in Benedict v. Ratner which have required lenders 
operating in this field to observe a number of needless and eostly for?nalities: for 
example it has been thought necessary for the debtor to make daily remittances 
to the lender of all eoHeetions reeeived, even though the amount remitted is 
immediately returned to the debtor in order to keecp the lo2n at an agreed leve!. 

2. The Benedict rule has, in the aceounts receivable field, been repealed in many 
of the .rtat.e accounts receivable statutes which have been enacted sinee 1943; and, 
in the inventory field, by some of the factor's lien statutes. (Benedict v. Ratner 
purported to state the law of New York and not a rule of federal bankruptcy law. 
Since its acceptance is a matter of state Jaw, it can of course be rejected by state 
statute.) 

3. The requirement of "policing" is the substance of the Benedict rule. While 
this Section repeals Benedict in matters of form, the filing requirements (§ 9~302} 
give other creditors the opportunity to ascertain from public sources whether 
property of their debtor or prospective debtor is subject to secured claims, and 
the provisions about proceeds (§ 9-306{ 4)) enable creditors to claim collections 
which were made hy the debtor more than 10 days before insolvency proceedings 
and commingled or deposited in a. bank account before institution of the insolvency 
proceedings. The repeal of the Benedict rule under this Section must be read in 
the light of these provisions. 

4. Other decisions reaching results like that in the Benedict case, but relating to 
other aspects of dominion (of which Lee v. State Bank & Trust Co., 54 F.2d 618 
(2d Cir. 1931), is an example) are hl<ewise rejected. 

5. Nothing in § 9·205 prevent.s such dpolicing" or dominion as the seeured party 
and the debtor may agree upon: business and not legal reasons will determine the 
extent to which strict accountability, segregation of collections, daily reports and 
the like will be employed. · 

6. The last sentence is added to make clear that the Section does not mean that 
the holder of an untiled security interest, whose perfection depends on possession 
of the collateral by the secured party or by a hailee (such as a fieid warehou.se­
man), can allow the debtor acee.ss to and control over the goods without thereby 
losing his perfected interest. The common law .rules on the degree and extent 
of possession which are necessary to perfect a pledge interest or to constitute a 
valid :field warehouse are not relaxed by this or any other section of this ilrtiele. 

Cross References: 
Point 1 §§ 9-201 and 9-204. 
Point 3 §§ 9-302 and 9-306(4). 
Point 6 §§ 9-304 and 9-306. 
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Definitional Cross References: 

"Account''. § 9-106. 
"Chattel paper". § 9-105 • 
.,CoHateraP'. § 9~106. 
"'Contract right". § 9-106. 
"Creditor". § 1 .. 201. 
"Debtor". § 9-106. 
"Goods". § 9-106. 
"Proceeds11

• § 9-306. 
"Secured party". § 9-105. 
"Security inte:rest0

• § 1~201, 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 55-144 (factor's liens). 

Comment: Since 1826, when Lang v. Lee, 24 Va. (3 Rand.) 410, 417-33 (1825), 
was decided, Virginia had held that a -floating lien on a shifting stoek of _goods 
is invalid as a matter of law. This section changes this rule, expressly validating 
such security arrangements. The Virginia !aw is discussed in Brasfield, Reserva­
tion of Dominion over Property Given as Seeurity-The Virginia Rule, 49 Va. 
L. Rev. 192 (1963). The effect of the UCC on Virginia law is discussed in Burton, 
Factor's Lien and ...i\ccounts Receivable Financing and ~'il'ticle 9, 20 Wash. & Lee 
L. Rev. (Fall 1963). 

The rule of Lang v. Lee was stated in Consolidated Tramway Co. v. Germania 
Bank, 121 Va. 331, 334, 93 S.E. 572 (1917), t-0 be: "A deed of trust made by the 
debtor professedly for the indemnity of certain preferred creditors, reserving to 
the grantor a power over the property conveyed, inconsistent with the a.vowed 
purposes of the trust, and adequate to the defeat thereof, is 1 because of such 
rese:rv'ation, void as to any creditor tbenby postponed, and as to purchasers." 
The power reserved to the grantor that is inconsistent with the purpose of the 
conveyance :is the power to exercise dominion over the property by selling it and 
using the -proceeds. The retention of such a power of sale may be by an express 
provision of the security instrument. Consolidated Tramway Co. v. Germania 
Bank, 121 Va. 331, 93 S.E. 572 (1917) {debtor agreed to remvest proceedll of 
property sold :in other property. which would be subject to the deed of. trust); 
Wray v. Davenport, 79 Va. 19, 20-24 (1884) (debtor agreed to reinYe.-st proceeds 
of property sold in other property, which wmdd be subject to the deed of trust); 
Addington v. Etheridge, 53 Va. (12 Gratt.) 436, 437-39 (1855) (retail merchant 
had expresa power to sell stock of goods). 

The Lang v. Lee rule also applies if the power of sale can be implied. as 
where the debtor is permitted to remain in possession and to enjoy the pro-fits, 
there being no profits unless the goods are sold, Newcomb v. Guthrie~ 145 Va. 
627, 634-35, 134 S.E. 585 (1926); Gray v. Atlantic Trust & Deposit Co., 113 Va. 
680, 583-87, 26 S.E. 226 (1912); Hughes, Effinger & Co. v. Epling, 93 Va. 424, 
424-26, 25 S.E. 105 (1896); Saunders v. Waggoner & Co., 82 Va. 316, 320-23 
(1886); MoCormick v. Atkinson, 78 Va. 8, 9-12 (1883); Peny v. Shenandoah 
Nati Bank, SS Va. (27 Gratt.) 755, 756-60 (1876): Sheppards v. Turpin, 44 Va. 
(3 Grat!.) 373, 397-403 (1847); United States v. Lankford, 3 F.2d 52, 54 (E.D. 
Va. 1924). 

The L·ang v. Lee rule does not apply to the "Qperating mortgage", sUch as that 
mvolved in Mathews v. Bond, 146 Va. 158, 163-6~. 135 S.E. 689 (1926). In this 
tase a deed of trust allowing the debtor. a sawmill operator) to sell lumber and 
railroad ties was upheld. Similarly, Hagan , v. Richmond Trust Co., 148 Va. 
528, 548-52, 139 S.E. 317 (1927), sustained a deed of trust of timber lands, the 
debtor retaining the right to cut and sell timber. 

The Lang v. Lee rule also applies to assignments of aecounts receivable. Didier 
v. Patterson, 93 Va. 534, 538-41, 25 S.E. 661 (1896), upheld an assignment r,f 
accounts as against the claim that the power of the assignor over the proceeds 
violated the Lang v. Lee rule. Parker v. Meyer, 37 F.2d 556, 556-57 ( 4th Cir., 
1930), upheld an assignment of amounts due under leases and conditional sales 
contracts where the assignor was to make the collections and pay them over at 
sixty-day intervals. However, Mount v. Norfolk Savings & Lonn Corp., 192 F.2d 
286, 287-91 (4th Cir. 1951), invalidated an arrangement under which the assignor 
not only made collections, but used them for his own purposes. The court said 
that under Virginia law the validity of the security arrangement depended 0 upon 
the extent t,) which the parties intended th~t the borrower should keep or 
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relinquish control of the proceeds of the accounts and the extent to which the 
right of the assignee to control the collateral has been enforced or abandoned.11 

fn the case it was found that the assignor's control of the accounts assigned was 
"substantially unrestricted and free." 

§ 9-206. Agreement Not to Assert Defenses Against Assignee; Modi· 
fication of Sales Warranties Where Security Agreement Exists. (1) Sub­
ject to any statute or decision whlch establishes a different rule for buyers 
or lessees of consumer goods, an agreement by a bu.ver or lessee that he 
will not assert against an assignee any claim or defense which he may 
have against the seller or lessor is enforceable by an assignee who takes 
his assignment for value, in good faith and withour notice of a claim or 
defense, except as to defenses of a type which may be asserted against a 
holder in due course of a negotiable instrument under the Article on Com­
mercial Paper (Article 3). A buyer who as part of one transaction signs 
both, a negotiable instrument and a security agreement makes such an 
agreement. 

(2) When a seller retains a purchase money security interest in goods 
the Article on Sales (Article 2) governs the sale and any disclaimer, limita­
tion or modification of t.lie seller's warranties. 

COM~IE1',T: Prior Uniform Statutory Provision: § 2, Uniform Conditional &!es 
Act. 

Changes: Rewritten and new material added. 

Purposes of Changes and New Matter: 1. Clauses are frequently inserted in 
conditional sale contracts under which the conditional vendee · ag:rees not to assert 
defenses against an assignee of the contract. These clauses have led to litigation 
and their present status under the case law is in confusion. In some jurLsdictions 
they have been held void as attempts to create negotiable instruments outside 
the framework of the Negotiable Instruments Law or on grounds of public 
policy; in others they have been allowed to operate to eut off at least defenses 
based on breach of warranty. Under subsection (1) such clauses in a seC'.1rity 
agreement are vaHdnted outside the consumer field, but only as to defenses which 
could be cut o:tf if a negotiable instrument were used. This limitation :is important 
since if the clauses were allowed to have full effect as typically drafted they would 
operate to cut oil: real as well as personal defenses. The execution of a negotiable 
note in connection with a security agreement is given like effect as the execution 
of an agreement containing a waiver of defense cla11se. The same rules are 
made applicable to leases as to security agreements, ,vhether or not the lease is 
intended as security. 

2. This ,Article takes no position on the controversial question whether a buyer of 
consumer goods may effectively waive defenses by contraetual clause or by 
execution of a negotiable note. In some states such waivers have been invalidated 
by statute. In other states the course of judicial decision has rendered them in .. 
effective or unreliable--courts have found that the assignee is not protected against 
the buyer's defense by a clause in the contract or that the holder of a note, by 
reason of his too close connection vrith the underlying transaction, does not have 
the rights of a holder in due course. This .4.rticle neither adopts nor rejects the 
approach taken in sueh statutes and decisions, except that the validation of waivers 
in subsection (1) is expressly made "subject to any statute or decision" whlc:h may 
restrict the waiver's effectiveness in the case of a buyer of consumer goods. 
3. Subsection (2) makes clear, as did § 2 of the Uniform Conditional Sales 
Act, that purchase money security trans.actions are sales, and warranty .rules for 
sales are applicable. It also ;,revents a buyer from inadvertently abandoning his 
warranties by a "no warranties" tenn in the security agreement when warranties 
have already been created under the sales arrangement. Where the sales arrange­
ment and the purchase money security transaction are evidenced by only one 
writing, that writing may disclaim, limit or modify warranties to the extent 
permitted by Article 2. 

Cross References: 
Point 1: § 3-305. 
Point 2: § 9·203(2). 
Point 3: §§ 2-102 and 2~116. 
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Definitional Cross References: 
"Agreement". § 1-201. 
"Consumer goods11

• § 9-109. 
HGood faith1

'. § 1~201. 
"Goods". § 9-105. 
"Holder". § l-20l. 
''Holder in due course". §§ 3-~102 and 9-105. 
nNegotiaOle instrument". § 3-104. 
"Noticen, § 1-201. 
"Purchase money security interest". § 9-107. 
"Sale". §§ 2-106 and 9-105. 
"Security agreement". § 9-105. 
"Security interest". § 1-201. 
''Valuen. § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: Subsection 9-206(2) is in accord ,vith Transit Corporation of Norfolk 
v. Four Wheel Drive Auto Co., 151 Va. 865, 873-75, 145 S.E. 331 {1828), in which 
it ,vas held that the written order, not the conditional sale contract, determined 
whether express wa.nantics had been made by the seller. 

§ 9-207. Rights and Duties When Collateral Is in Secured Party's Pos­
session. (1) A secured party must use reasonable care in the custody and 
preservation of collateral in his possession. In the case of an instrument 
or chattel paper reasonable care includes taking necessary steps to pre­
serve rights against prior parties unless otherwise agreed. 

(2) Unless otherwise agreed, when collateral is in the secured party's 
possession 

(a) reasonable expenses (including the cost of any insurance and pay­
ment of taxes or other charges) incurred in the custody, preservation, use 
or operation of the collateral are chargeable to the debtor and are secured 
by the collateral; 

(b) the risk of accidental loss or damage is on the debtor to the ex­
tent of any deficiency in any effective insurance coverage; 

( c) the secured party may hold as additional security any increase or 
profits (except money) received from the collateral, but money so received, 
unless remitted to the debtor, shall be applied in reduction of the secured 
obligation; 

( d) the secured party must keep the collateral identifiable but fungible 
collateral may be commingled; 

( e) the secured party may repledge the collateral upon terms which 
do not impair the debtor's right to redeem it. 

(3) A secured party is liable for any loss caused by his failure to meet 
any obligation imposed by the preceding subsections but does not lose his 
security interest. 

( 4) A secured party may use or operate the collateral for the purpose 
of preserving the collateral or its value or pursuant to the order of a court 
of appropriate jurisdiction or, except in the case of consumer goods, in the 
manner and to the extent provided in the security agreement. 

COMMENT: Prior Uniform. Statutory Provision: None. 

Purposes: 1. Subsection (1) states the duty to preserve collateral imposed o:n a 
pledgee at common law. See Restatement of Security, §§ 17, 18. In many eases a 
secured party having collateral in his possession may satisfy this duty by notify .. 
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ing the debtor of any act which must be taken and allowing the debtor to per­
form au.eh act himself. If the secured party himself takes action, his reasonable 
expenses may be added to the sel.'UTOd obligation. 

Under § 1-102(3) the duty to e:,:ereise reasonable care may not be disclaimed by 
agreement, although under that Section the parties remain free to determine by 
agreement, in any manner not manifestly unreasonable, what shall constitute 
reason::i.ble care in a particular case. 

2. Subsection (2) states :rules1 which follow common law precedentst and which 
apply, unless there is agreement otherwise, in typical situations during the period 
,vflile the secured party is in :possession of the collateral. 

3. The right of a secured party holding instruments or documents to have them 
indorsed or transferred to hlm or his order is dealt ~-ith in the relevant sections 
of Articles 3 (Commercial Paper), 7 {Wa:rehouse Receipts, Bills o:f Lading and 
Other Documents) and 8 (Investment Securities). (§§ 3-201, 7-506, 8-307.) 

4. This Sec-::ion applie3 when the secured party has possession of the collateral 
before default, as a pledgee, and also when he has taken possession of the col­
lateral after default. See § 9-501(1) and (2). Subsection (4) permits operation 
of the collateral in the circumstances stated, and subsection (2) (a) authorizes 
payment of or provision for e_:rpenses of such operation. Agreements providing 
for such operation are common in trust indentures securing corporate bonds and 
are particularly important when the collateral is a going; business. Such an agree~ 
ment cannot of cou!"se disclaim the duty of C.:"\:re established by subsection {1). nor 
can it waive or modify the rights of the debtor contrr.ry to § 9-601(3). 

Cross References: 

Point 1: § 1-102(3). 
Point 3: §§ 3-201, 7-506 and 8-307. 
Point 4: § 9-501(2) and Part 5. 

Definitional Cross Referenc.es: 

"C'natte1 pape:r11
• § 9-105. 

"Collateraln. § 9-105. 
"Debtor". § 9-105. 
"Instrument". § 9-105. 
"'lfoney". § 1-201. 
"Party''. § 1-201. 
"Sewred party''. § 9-105. 
"Security interest:". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: Subsection 9-207(2) (a) ls consistent with Fisch v. Steingold, 79 F.2d 
448, 450-50 (4th Cir. 1935), in whieh the seller insured the goods and added the 
umount of the premium to the debt owed by the buyer. 

Subsection 9-207(2)(b) is in accord with Exposition Arcade Corp. v. Lit Bros., 
113 Va. 574, 575-77, 75 S.E. 117 (1912), holding that In o. conditional sale con­
tra.ct the risk o:f !oss is on the buyer. 

§ 9-208. Request for Statement of Account or List of Collateral. 
{l) A debtor may sign a statement indicating what he believes to be the 
aggregate amount of unpaid indebtedness as of a specified date and may 
send it to the secured party with a request that the statement be approved 
or corrected and returned to the debtor. When the security agreement or 
any other record kept by the secured party identiiies the collateral a debtor 
may similarly request the secured party to approve or correct a list of the 
collateral. 

(2) The secured party must comply with such a request within two 
weeks after receipt by sending a written correction or approval. If the 
secured party claims a security interest in all of a particular type of col­
lateral owned by the debtor he may indicate that fact in his reply and 
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need not approve or correct an itemized list of such collateral. If the se­
cured party without reasonable excuse fails to comply he is liable for any 
loss caused to the debtor thereby; and if the debtor has properly included 
in his request a good faith statement of the obligation or a list of the col­
lateral or both the secured party may claim a security interest only as 
shown in the statement against persons misled by his failure to comply. If 
he no longer has an interest in the obligation or collateral at the time the 
reouest is received he must disclose the name and address of any successor 
in 1nterest known to him and he is liable for any loss caused to the debtor 
as a result of failure to disclose. A successor in interest is not subject to 
this section until a request is received by him. 

(3) A debtor is entitled to such a statement once every six months 
wd10ut charge. The secured party may require payment of a charge 
not exceeding $10 for each additional statement furnished. 

COl\lMENT: Prior Uniform Statutory Provision: None. 

Purposes; 1. To provide a procedure whereby a debtor may obtain from the se­
cured party a statement of the amount due on the obligation and in some cases 
a statement o.f the c,ollaterat 

2. The :financing statement required to be rlled under this Article {see § 9-402) 
may disclose only that a secured party may ha~,e a security interest in specified 
types of collateral owned by the debtor. Unless a copy of the security agreement 
itself is filed as the financing statement third parties are told neither the amount 
of the obligation secured nor which particular assets are covered. Since subse­
quent creditors and purchasers may legitimately need more detailed information, 
it is necessary to provide a procedure under which the secured party will be :re­
quired to make disclosure. On the other hand, the secured party should not be 
under a duty to disclose details of business operations to any casual inquirer or 
competitor who asks for them, Thi;:: Section gives the rig!1t to demand disclosure 
only to the debtor, i.t·ho will typically request a statelllent in connection with 
negotiations with subsequent creditors and purchasers, or for the purpose of 
establishing his credit sta.nding and proving which of his assets are tree of the 
security interest. The secured party is f-.:trther protected against onerous :requests 
by the provisions that he need furnish a statement of collateral only -when his 
own records identify the collateral and that if he claims all of a particular type 
o1 collateral owne<l by the debtor he is not required to upprove an itemized list. 

Cross Reference: 

Point 2: § 9-402. 

Definitional Cross References: 

"Collateral". § 9-105. 
11Debto:r''. § 9-105. 
"Good faith 0

• § 1-201, 
"Know". § 1-201. 
"Person". § 1~201. 
"Receiven. § 1-201. 
"Secured party". § 9-J05. 
"Security agreement~'. § 9-105. 
"Security interest". § 1-201. 
"Send". 6 1-201. 
"Written'J. § 1·201. . 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 
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PART 3 

RIGHTS OF THIRD PARTIES; PERFECTED ~"ID 
U:NPERFECTED SECURITY L-...'TERESTS; 

RULES OF PRIORITY 

§ 9·301. Persons Who Take Priority Over Unperfected Security In­
terests; "Lien Creditor''. (1) Except as otherwise provided in subsection 
(2), an unperfected security intnest is subordinate to the rights of 

(a) persons entitled to priority under§ 9-312; 

(b) a person who becomes a lien creditor without knowledge of the 
security interest and before it is perfected; 

(c) in the case of goods, instruments, documents, and chattel paper, 
a person who is not a secured party and who is a transferee in bulk or 
other buyer not in ordinary course of business to the extent that he gives 
value and receives delivery of the collateral without knowledge of the 
security interest and before it is perfected; 

(d) in the case of accounts, contract rights, and general intangibles, 
a person who is not a secured party and who is a transferee to the extent 
that he gives value without knowledge of the security interest and before 
it is perfected. 

(2) If the secured party files with respect to a purchase money security 
interest before or within ten days after the collateral comes into posses­
sion of the debtor, he takes priority over the rights of a transferee in bulk 
or of a lien creditor which arise between the time the security interest at­
taches and the time of filing. 

(3) A "lien creditor" means a creditor who has acquired a lien on the 
property involved by attachment, levy or the like and includes an assignee 
for benefit of creditors from the time of assignment, and a trustee in bank­
ruptcy from the date of the filing of the petition or a receiver in equity 
from the time of appointment. Unless all the creditors represented had 
knowledge of the security interest such a representative of creditors is a 
lien creditor without knowledge even though he personally has knowledge 
of the security interest. 

COM.1\IENT: Prior Uniform Statutory Provision: §§ 8(2) and 9(2)(b), Uniform 
Trust Receipts Act; § 5, Uniform Conditional Sales Act. 

Changes: Changed ln substance. 

Purposes of Changes: 1. This Section lists the classes of persons who take priori­
ty over an unperlected securify interest. As .in § 60 of the Federal Bankntptc:y 
Act, the term ''perfeeted" is used to describe a security interest in personal 
property which cannot be defeated in insolveney proceedings or in general by 
creditors. A security interest is "perfected" when the secured party has taken 
whatever steps are necessary to give him such an interest. These steps a.re ex~ 
plamed in the five following sections (§§ 9-302 through 9-306). 

2. § 9-312 states general rules for- the determination of priorities among eon· 
flieting security interests and in addition contains a list of other sections which 
state special rules of prio:rity in a variety of situations. The interests gisven 
priority under § 9~312 and the other sections therein listed take such priority in 
general eYen over a perfected security interest. A. fortiO'ri they take priority 
over an unperfected security interest, and subsection (1) (a) of this Section so 
states. 

3. Subsection (1) (b) follows the T:niform Trust Receipts Act and Uniform Con­
ditionoj Sales Act ar.d the rule under some chattel mortgage legislation. It pro­
vides that an unperfected security interest is subordinate _to the rights of lien 
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creditors who acquire their Hens without knowledge of the prior security interest 
and before it is perfected. The section rejects the rule, applied in many juris­
dictions to chattel mortgages and in a few to conditional sales, that an unperfected 
security interest is subordinated to all creditors • The section .subordinates the 
unperfected security interest but does not subordinate the debt. 

4. Subsections (l)(c) and (1) (d) deal with purcllasers (other than secuzed par­
ties) of collateral who would take subject to a perfected security interest but who 
are by these subsections given priority over an unperfected security interest. In 
the cases of goods and of intangibles of the type whose transfer is effected by 
physical delivery of the representative piece of paper {instruments, doeuments and 
chattel paper) the purchaser who takes priority must both give value and receive 
delivery of the collateral without knowledge of the existing security interest 
and before perfection (subsection (l)(c)). Thus even if the purchaser gave value 
without knowledge and before perfection, he would take subject to the security 
interest if perfection occurred before physical delivery of the collateral to him. 
The subsection (1) {c} rule is obviously not appropriate ·where the collateral con­
sists of intangibles and there is no representative piece of paper whose physical 
delivery is the only or the customary method of transfer. Therefore with respect 
to such intangibles (accounts, contract rights and general intangibles), subsec­
tion (1) (d) gives priority to any transferee who has given value without lmowl­
edge and before perfection of the security interest. 

The term 1jbuyer in ordinary course of business" referred to in subsection {l){c) 
is defined in§ 1-201(9), 

Other secured parties are excluded from subsections (1) (c) and (1) (d) because 
their priorities are covered in § 9..S12 (see point 2 of this Comment). 

5. Except to the extent provided in subsection (2) this Article does not permit 
a secured party to file or take possession after another interest has received 
priorfL-y under subseetion (1) and thereby protect himself against the intervening 
interest. 
A few chattel mortgage statutes did have gr.ace periods. i. e., a filing within x 
days after the mortgage was given related back to the day the mortgage was 
given. The Uniform Conditional Sales Act had a ten-day period which cut off 
all intervening interests. The Uniform Trust Receipts Act had a thirty~day 
period but did not eut off the interest of a purchaser who took delivery be.fore 
the filing. 

Subsection (2) gives a grace period for perfection by filing as to purchase money 
security interests only(tbat term is defined in § 9-107). The grace period runs 
for ten days after the collateral comes into possession of the debtor but operates 
to eut off only the interests of intervening lien creditors or bulk purchasers. 

6. Subsection (3) defines t(].ien creditor", following in substance the provisions 
of the Uniform 1':rost Receipts Act. 

Cross References: 
§ 9-312. 
Point 1: §§ 9-302 through 9-306. 

Definitional Cross References: 
,t Account". § 9-106. 
"Buyer in ordinary course of business'1~ § 1-201. 
"Chattel paper". § 9-105. 
·«collateral". § 9-105. 
"Contract rightn. § 9-106. 
11 Credito:i;''. § 1-201. 
"Deliveryt,, § 1-201. 
''Document'\ § 9-105. 
"General intangihlesu. § 9-106~ 
''Goods". § 9-105. 
"InstrnmentH. § 9-105. 
"Knowledge". § 1-201. 
"Person''. § 1-201. 
"Purchase money security interest". § 9-107. 
!(Representative". § 1~201. 
uRights". § 1-201. 
"''Secured party". § 9-105. 
"Security interest11

• § 1-201. 
uvalue". § 1-201. 
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VIRGINLl ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6--557 - 558 (trust receipts); 11-5 (accounts :receiv­
able); 43-28 (crop liens); 43-53 (agricultural chattel deeds of trust); 55-88, 
55~88.11 55-89 (conditional sales); 55-96. 55~96.l tchattel deeds of trust? more.­
gages:, and bailment leases}; 00~146 (factor's liens). 

Comment: Subsection 9-301{1) is eonsistent with Virginia holdings that security 
agreements a.re valid without recortlntion a.s against creditors, other than lien 
creditors. F. D. Cummer and Son Co. v. R. M. Hudson Co., 141 Va. 271. 277-79, 121 
S.E.171 (1925) (unrecotded deed of trust}; Heury1s Exix v. Payn!!, 126 Va. 1, 7, 
100 S.E. 845 (1919) (unreeorded chattel mortgage). In this latter case the court 
said, ,.i ~"'- creditor without a lien stands on no higher footing than his debtor1

' and 
cannot successfully invoke the benefits of a statute designed to protect lien credi~ 
tors and purchasers. 

By implication this: subsection recognizes that a party claiming under a perfected 
security interest will prevail over a subsequent lien creditor. This is in accord 
with the holdings applying Virginia law. First Nat. Bank of Alexandria v. Turn­
bull & Co,, 73 Va, (32 Gratt,) 695, 705-06 (1885), held that a secured party under 
a duly recorded deed of trust prevailed over a subsequent 13.'.:ecution creditor. 'Coin 
Machine ~4..cceptance Corp. v. O'Donnel1_. 192 F.:!d 7731 777 (4th Cir. 1951}, held 
that a secured party under a per.feeted trust -:receipt would prevail over a Uen 
creditor and a trustee in bankruptcy. In the l\f:1tter of Lincoln Industries, ln1:., 
166 F, Supp, 240, 24,, (W,D, Va, 1958), upheld the validity of a lien perfected under 
the factor1s Hen statute. By implication, although T:.ot expressly covered, this sun­
section is in accord with Bird v. Wilkinson, 31 Va, (4 Leigh) 266, 270-75 (1833), 
holding that a bona fide purchaser of a slave .from a mortgagor :prevailed over a 
1nortgagee who had not recorded the mortgage. For comment on the rights of 
buyers of goods see VIRGINIA ANNOTATIONS to UCC 9-307, 

Subset'.tion 9-301(1)(b) is oonsia~nt with the Virginia decisions holding that an 
unrecorrled security :interest is subordinate to the rights of lien creditors. Jennings 
v, Attorney-General, 14 Vs. (4 Hen, & M,) 4~4. 425 (1809) (judgment creditor 
prevailed over holder -of a.n improperly recorded mortgage on slaves); Moore's 
Ex'r v. The Auditor, 13 Va. (8 Hen. & lf.) 232, 236-37 (1808) (judgment ereditor 
prevailed over secured party under an improper!y recorded deed of trust o.f per­
sonality); Chesapeake Shoe Co. v. Seidner, 122 Fed. 593i 594~96 (4th Cir. 1908) 
(trustee in bankruptcy, with rights of a lie.n creditor, prevailed over conditional 
vendor under an unrecorded conditional sale contract). 
Subsection 9-801 (1) (b) changes Virginia law by requiring the lien creditor to be 
without notiee in order to obtain rights superior to an unperiected security ~­
terest. Guerrant v, Anderson, 25 Va. (4 Rand,) ~08, 211·12 (1826), held that a lien 
creditor would prevail over the holder of an unrecorded m-0rtgage even though the 
creditor had notice of the prior .security interest. (The same rule has been applied 
in Virginia to an unrecorded deed of trust of realty, which is subordinate to the 
rights of a judgment creditor~ whether or not he has notice of the deed of trust.. 
Neff v, Newman, 150 Va, 203, 211-12, 142 S,E, 389 (1928), 
Under subsection 9-301(3) a lie.l\ creditor is defined so as to include an assignee 
for the benefit of creditors. This definition changes Virginia law under which such 
an assignee, or trustee in a deed of trust, has been defined as a purchaser for value. 
Liquid Carbonic Co, v. Whitehead, 115 Va, 586, 592-96, 80 S.E, 104 (1913); Ar· 
buckle Bros, v. Gates, 95 Va. 802, 812-14, 30 S,E, 496 (1898); Janney v, Bell, 111 
F,2d 103, 105 (4th Cir, 1940); Corbett v. Riddle, 209 Fed. 811, 815 (4th Cir, 1913), 
{See also Rhea v. Preston, '15 Va.. 757, 768 (1881)i involving real p:roperty, which 
held that a trustee in a deed of trust to secure a debt and the creditor so secured 
are purchasers for value within the meaning of the registration laws.) As pur­
chasers, such parties under Vll'gi.nia law have been affected by notice of prior 
unperfected seeurity interests. In Liquid Carbonic Co. v. Whitehead. 115 Va. 586, 
592-96, 80 S,E, 104 (1913), the debtor made an assignment for the benefit of 
creffi:t~rs, the tru~tee. in the deed of a~s_i~ent having actual knowledge of a 
condit1onal vendor·s rights. but the condit1on2-1 sales contract had not been proper­
ly recorried. The trustee sold the property to a purchaser who also had notice. It 
waa held that both the trustee and the putehaser were liable to the conditional 
vendor since they could not qualify as purchasers without notice. Although under 
the 'CCC the trustee in this case would be defined as a lien ereditor instead of a 
purchaser, the result would be the same since :he t'CC requires that a lien credi~ 
tor must be without notice in order to obtain rights superior to an unperleeted 
security interest. 

'.These. two changes the UCC makes in Yi?"ginio. !aw-reclassification of an assignee 
for benefit of creditors as a lien creditor and the addition of. a requirement that 
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he be without notice tend to cancel eacll other-so as to leave the results reached 
under the UCC the same as under v·irginia law. 

The definition of a lien eredito.r a.-s a creditor who has acquired a lien by attach­
ment, levy or the like is consistent with the Virginia statutes which give the 
creditor a lien from the time of the lev-ying of an attachment, Code 1950, § 8-545, 
and fxom the time of delivering a writ of :fieri facias to an officer for the purpose 
of execution, Code 1950, § 8-411. 

Subsection 9-301(2) gives the secured party under a purchase money secuti.ty m .. 
terest ten days to file after the collateral comes into the possession of the debtor. 
Code 19501 § 55-88, has given the conditional vendor five days to file. Norfolk 
Stationery Co. v. Royster Inv. Corp., 23 F.2d 586 1 587-88 (4th Cir. 1928), held that 
the grace period runs from the delivery of individual items and not from the 
delivery of the last of a series. 

§ 9-302. When Filing Is Required to Perfect Security Interest; Se­
curity Interests to Which Filing Provisions of This Article Do Not Apply. 
(1) A financing statement must be filed to perfect all security interests 
except the following: 

(a) a security interest in collateral in possession of the secured party 
under § 9-305 ; 

( b) a security interest temporarily perfected in instruments or docu­
ments without delivery under § 9-304 or in proceeds for a 10 day period 
under § 9-306; 

(c) a purchase money security interest in farm equipment having a 
purchase price not in excess of $500; hut filing is required for a fixture 
under § 9-313; 

( d) a purchase money security interest in consumer goods; but filing 
is required for a fixture under § 9-313; 

( e) an assignment of accounts or contract rights which does not alone 
or in conjunction with other assignments to the same assignee transfer 
a significant part of the outstanding accounts or contract rights of the 
assignor; 

(f) a security interest of a collecting bank (§ 4--208) or arising under 
the Article on Sales (see § 9-113) or covered in subsection (3) of this sec­
tion. 

(2) If a secured party assigns a perfected security interest, no filing 
under this Article is required in order to continue the perfected status of 
the security interest against creditors of and transferees from the original 
debtor. 

(3) The filing provisions of this Article do not apply to a security in­
terest in property subject to a statute 

(a) of the United States which provides for a national registration or 
filing of all security interests in such property; or 

(b) of this state which provides for central fiiing of, or which requires 
indication on a certificate of title of, such security interests in such prop­
erty. 

( 4) A security interest in property covered by a statute described in 
subsection (3) can be perfected only by registration or filing under that 
statute or by indication of the security interest on a certificate of title or 
a duplicate thereof by a public official. 

(VALC Note: Subsections (1) (e) and (1) (d) of § 9-302 are contained in the 
Official Text as follows: -
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(c) a purchase money security interest in farm equipment having a purchase 
price not in excess of $2500; but filing is :required for a fixture under § 9~313 or 
ior a motor vehicle required to be licensed; 

(d) a purchase money security interest in consumer goods; but filing is required 
for a fixture under § 9-313 or for a motor vehicle required to be licensed; 

The Official Text also offers an optional form of subsection (3) (b) as follows: 
(b) of this state which provides for eentral filing of security interests in such 
property, or in a motor vehicle which is not inventory held ior sale ior which a 
certificate of title is required under the statutes of this state if a notation of such 
a security intere~1; can be indicated by a public official on a certificate or a duplicate 
thereof.) 

COMMENT: Prior Uniform Statutory Provision;. § 5, Uniform Conditional Sales 
Aet; § 8, Uniform Trust Receipts Act. 

Purpose of Changes: Modified to conform to the scheme o:f this Article. 

1. Subsection (1) states the general rule that to perfect a security interest under 
this Article a financing statement must be filed. Subsections (l)(a) through (1) 
(f) exempt from the fiiing requirement the transaction.s described. Subsection (3) 
further sets out certain transacLiona to which the filing provisioru; of this ~.\.rticle 
do not apply: these are cases where alternative systems for giving public notice of 
a security interest are available. § 9-303 states the time when a security interest 
is perfected by filing or otherwise. Part 4 of the Article deals with the mechanics 
of filing: place of filing, fortn of :financing statement and so on. 

2. As at common law, there is no requirement of filing when the secured pa:rty has 
possession of the collateral in a pledge transaction (subsection (1) (a)). § 9-305 
should be. consulted on what collateral may be pledged and on the requi.Nments of 
possession. 
3. Under this Article, as under the Uniiorm Trust Receipts Act, filing is not 
effective to perfect a security interest in instruments. See § 9-304(1). 

4. Where goods subject to a security interest are left ln the debtor's possession, 
the only exceptions from the general filing reqnirement are those stated in sub~ 
sections (1) (c) and (1) (d): purchase money security interests in consumer goods 
and in certain farm equipment, other than fixtures and motor 'Vehicles. In many 
jurisdictions under prior law security interests in consumer goods under condi­
tional sale or bailment lease have not been subject to filing requirements. Sub­
sections (1) (e) and (1) (d) follow the policy of those jurisdictions. The subsections 
change prior law in juri....sdictions where all conditional sales and bailment leases 
have been subject to tiling requirements. 

Although the security interests described in subsections (1) (c) and (l)(d) are 
perfected without ftling1 § 9-307(2) provides that unless a financing Statement is 
filed certain buyers may t&ke free of the security interest even though perfected. 
See that Section and the Comment thereto. 

On filing for security interests in motor vehicle~ -see subsection (3){b) of th.is 
Seetion. 
5. A financing statement must be filed to perfect a security interest .in accounts 
or contract rights, except for the transactions described in subsection {1) (e)~ It 
should be noted that this Article applies to sales of accounts; contract rights or 
chattel paper as well as to transfers of such intangibles for security (§ 9-102(1) 
(b)); the filing requirement of this Section applies both to sales and to transfers 
for security. In this :respect this Article follows many of the state statutes regu­
lating assignments of accounts receivable. 

Over forty jurisdictions have enacted accounts receivable statutes. A.btmt half of 
these statutes require filing to protect or perfect assignments; of the remainder, 
one is a so-called "book~marking•~ statute and the others validate assignments 
without filing. This _.\rticle adopts the filing requirement, on the theory that there 
is no valid reason why public notice is less appropriate for assigru:nents of ac­
counts and contract rights than for any other type of non-possessory interest.. 
§ .9-305, furthermore, excludes accounts and contract rights from the types of col· 
fateral which may be the subject of a possessory security interest: filing is t.hus 
the only means o:f perfection contemplated by this Article. 

The purpose of the subseetion (1) ( e) exenrptiou.s is to save from ex post facto 
inYalidation casual or isolated assignments; som~ accounts reeeivahle statutes 
have been .so broadly drafted -that all assignments, whatever their cllaracter or 
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purpose, fall '\Vithln their filing provisions. Under sueh statutes many assignments 
which no one would think of :filing may be subject to invalidation. The subsection 
(l)(e} exemptions go to that type o:f assignment. Any person who regularly takes 
assignments of any debtor's accounts should file. In this connection § 9-104(£) 
which excludes certain transfers of accounts and contract rights :from the Article 
should be consulted. 

6. \Vith respect to the subsection (1) (f) exemptions, see the sections referred 
to and Comments thereto. 

7. 'fhe following example will explain the operation of subsection (2): Buyer 
buys goods from seller who retains a security interest in them which- he perfects. 
Seller assigns the perfected security interest to X. The security interest~ in X's 
hands and without further steps on his pa:rt, continues perfected against Buyer's 
tTansferees and creditors. I:£, however, the assignment from Seller to X was itself 
intended for security (or was a sale of accounts, contract rights or chattel paper), 
X must take ,vhatever steps may be required for per:fection in order t.o be pro­
tected against Seller's transferees and creditors. 

8. Subsection (3) exempts from the filing provisions o:f this Article transactions 
as to which an adequate system of filing, state or federal, has been set up outside 
this Article and subsection (4) makes clear that- when such a system exists per­
fection of a relevant security interest can be had only through compliance with 
that system (i. e., tiling under this ~4.rtiele is not a permissible alternative). 

Examples o:f the type of federal statute referred to in subsection (3}(a) a.re the 
provisions of 17 U.S.C. §§ 28, 30 (copyrights), 49 U.S.C. § 523 (aircraft), 49 U.S.C, 
§ 20(e) (railroads). The Assignment of Claims Act of 1940, as amended, pro­
vides for notice to contracting and disbursing officers and to sureties on bonds but 
does not establish a national -filing system and therefore is not vlithin the scope 
of subsection (3) (a). An assignee of a claim again.st the United States; who must 
of course comply with the Assignment of Claims Ae"t.a must also file under this 
Article in order to per.feet his security interest against creditors and transferees 
of his assignor. 

Some states have enacted central filing statutes with respect to seeurity trans­
actions in kinds of property which are of special importance in the local economy. 
Subsection (3)(b) adopts such statutes as the appropriate :filing system for such 
property. 

In addition to sueh central tiling statutes many states have enacted certifieate of 
title laws covering motor vehicles and the like. If a certificate o:£ title law requires 
the indication of all security interests on the certificate, subsection (3) (b) exempts 
transactions covered by the law fl"Om the .filing requirements of this Article. 
(Alternative A.) If a certi:tic~t-e of title law requires a certificate to be issued and 
a notation of all security interests affecting the property can be indicated on 
~e ee:rtifieate by a. public official (even though the law does not require the indica­
tion te: be made), subsection (8)(b) exempts transactions covered by the law from 
the fil1ng requirements of this ~-irticle (~.\.lternative B). 

9. Pe:rfection of a security interest under a st.ate or federal st.atute of the type 
referred to in subsection (3) has all the consequences of perfection under the 
provisions of this Article. 

Cross References: 
Point 1: § 9-303 and Part 4. 
Point 2: § 9-305. 

Point 4: 9-307(2). . 
Point 3: 19·304(1), 

Point 5: § 9·102(1)(b), 9·104(f) and 9-305. 
Point 6: § 4·208 and 9-113. 

Definitional Cross References: 
"Account". § 9-106. 
"Collatera.P'. § 9-105. 
"Consumer goods11

• § 9~109. 
'
1Contract right". § 9-106. 

"Creditor1
'. § 1-201. 

"Debtor''. § 9-105. 
"Delivery". § 1~201~ 
''Document". § 9-105. 
"Equipment". § 9-109. 
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"tnstrument1
'. § 9-105. 

"Inventoryn. § 9-109. 
irProceedsn. § 9-306. 
"Purchase". § 1-201. 
"Purchase money security interest". § 9-107. 
"Sale". §§ 2-106 and 9-105. 
"Secured party!1• § 9-lOii. 
"Security interest'~. § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-557 ~ 558 (trust receipts); 11-5 (accounts rew 
eeivable); 43-28 (crop liens}; 43w42 - 43 (liens on off.spring of certain animals); 
43-53 {agricultural chattel deeds of trust}; 46.1~68 - 98 (motor vehicle certificates 
of title); 55-88 - 89 (conditional sales); 55-96 - 96.1 (chattel deeds of trust, mort­
gages, and bailment leases); 55-100 (civil aircraft); 55~144 (factor's liens). 

Comment: Virginia law requires that most nonpossessory chattel liens be ::e­
corded in order to protect the secured party's rights. Under the ·ace some 
security arrangc!11ents are perfected' ,vithout recording. The principal change is 
in the perfection without recording of purchas" moniJy security jnterests in 
consumer goods and farm eq:uipment having a purc11ase ptice of less than $2,500. 
1'o some extent this represents a return to the l.!ommon la1.1.~, when conditional sales 
contracts were perfected without recording. JfcComb v. Donald's Adin'r, 82 Va. 
903, 906-08, 5 S.E. 558 (1.886). The statute requiring re.co:rdation of conditional 
sales contracts was adopted in 1884. Va. Acts 1883~4, eh. 31 and -eh. 189. See 
also Note, Rights of Conditional Vendor and Vendee Upon De,,.fault in Virginia, 
26 Va. L. Rev. 232 (1939). 

Subsection 9-302(e) changes Virginia Ia,v by requiring filing of financing state­
ments covering the n.ssignmer..t of accounts recebtable. This changes the approach 
taken in Kirkland, Chase & Co. v. Brune, 72 Va. (31 Grntt.) 126, 131-33 (1878), 
,vhic.l:i held that assignments of ehoses in action did not have to be recorded, 
hut it cannot be determined with certainty whether the assignment involved in the 
case would have had to be r,ecorded under the UCC. The UCC changes Code 1950, 
§ 11-5, under which assignments of accounts receivable are valid without record­
ing. The UCC does not co,·er the situation involved in Darden v. George G. Lee 
Co., 204 Va. 108, 129 s.E.2d 897 (1963). 

The adoption of 9-302(3)(b) Alternative A preserves the Virginia system of 
recording liens on motor vehicles on the certificate of tit!e, as set forth in Code 
1950, §§ 46.1-68 - 98. 

Subsection 9-302(3)(a) ex.:!ludes from the operation of the Article, Code 1950, 
§ 55-100, providing for national reeordation of instrunu:.:nts affecting title to 
civil aircraft. 

COUNCIL COMMENT 

There is an apparent inconsistency between subsections (1)(e) and (1) (d) of 
these sections and subsection (3) (b). We recommend the elimination of the refer­
enre to motor vehicles in subsections (l)(c) and (l)(d) :..nd adoption of the first 
alternative version of subsection (3) (b) to preserve the Virginia system of 
recording liens on motor ~cles on the certificate of title, as provided in §§ 46.1-68 
through 46.1-98 of the Virginia Code. 
We further reconunend changing the figures $2500 to 1500 to conform to .changes 
in § 9-307. 

§ 9-303. When Security Interest Is Perfected; Continuity of Perfec­
tion. (1) A security interest is perfected w!1en it has attached and when 
all of the applicable steps required for perfection have been taken. Such 
steps are specified in §§ 9-302, 9-304, 9-305 and 9-306. If such steps are 
taken before the security interest attaches, it is per:ected at the time when 
it attaches. 

(2) If a security interest is originally perfected in any way permitted 
under this Article and is subsequently perfected in some other way under 
this Article, without an intermediate period when it was unperfeded, the 
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security interest shall be deemed to be perfected continuously for the 
purposes of this Article. 

COMllE...'IT: Prior Uniform Statutory Provision: None. 

Purposes: 1. 'I-he :er!ll "attachn is used in this Article to describe the point at 
which property becomes subject to a. .security interest. The requisites for attach~ 
ment are stated in § 9-204. When it attaches a security interest may be either 
_perfected or unperfeeted: "Perfected" means that the secured party has taken 
all the steps required by this . .,;trticle as specified in the several sections listed in 
subsection {1). A perfected security interest may still be or become subordinate 
to other interests {see § 9-312) but in g-ene:ral after perfection the secured party is 
protected against creditors and transferees of the debtor and in particular against 
any representative of creditors in insolvency proceedings instituted by or against 
the debtor. Subsection (1) states the truisu1 that the time of perfection is when the 
security interest has attach<:d and any necessary steps for perfection (such as 
taking _possession or filing) have been taken. If the steps for perfection have been 
taken in advance (aa: when the secured party files a financing st.atement before 
giving value or hefo:re the debtor scquires rights in the collateral), then the 
interest is perfected automatically when it attaches. 

2, The following example will illustrate the operation of subsection (2): A bank 
which has issued a letter of credit honors drafts drawn under the credit and re­
ceives possession of the negotfr1ble bill of lading covering the goods shipped. 
Under §§ 9-304(2) and 9-305 the be.nk now has a perfected security interest in 
the document and the goods, The bank releases the bill of lading to the debtor 
for the purpose of _procuring the goods from the carrier and selling them. Under 
§ 9~304(5) the bank continues to have a perfected security interest in the docu~ 
ment and goods for 21 do.y.s. The bank files before the expiration of the 21 day 
period. Its security interest now continues perfected for as long as the filing is 
good. The goods are sold by the debtor. The bank continues to have a security 
interest in the proceeds of sale to the extent stated in § 9~306(3). 

If the successive stages of the bank1s security interest succeed each other without 
an intervening gap. the security interest is ''continuously perfected'' and the date 
of perfection is when the interest first became perfected (i. e., in the example 
given, when the bank received possession of the bill of lading against honor of the 
drafts). li1 however, there is a isap between stages-for e:i.:amp1e, if the bank does 
not file until after the e.xpiration of the 21 day period specified in § 9~304(5), 
the collateral still being in the debtor's possession-then, the chain being broken,_ 
the perfection is no longer continuous. The date of perfection wouid now be the 
date of filing ( after e.xpiration of the 21 day period);. the bank's interest might 
now beeome subject to attack under§ 60 of the Federal Bankruptcy Act and would 
be subject to any interests arising during the gap period which under § 9-301 take 
priority over an unperfected security interest. 

T'he rule of subsection (2) would also apply to th.e eaEe of collateral brought into 
this state subject to a security interest which became perfected in auother state 
or jurisdiction. See § 9-103(3). 

Cross Referenees: 
§§ 9-302, 9-304, 9-305 and 9·306. 
Point 1: §§ 9·204 and 9-312. 
Point 2: §§ 9-103(3) and 9-301, 

Definitional Croas Re..ferenee: 

"Security interest". § 1-201. 

VIRGIN1A ANNOTATIONS 

Prior Statutes: Code 1950, § 55-144 (factor's lien). 

§ 9-304. Perfection of Security Interest in Instruments, Documents, 
and Goods Covered by Documents; Perfection by Permissive Filing; Tern· 
porary Perfection Without Filing or Transfer of Possession. (1) A securi­
ty interest in chattel paper or negotiable documents may be perfected by 
filing. A security interest in instruments (other than instruments which 
constitute part of chattel paper) can be perfected only by the secured 
party's taking possession, except as provided in subsections (4) and (5\. 
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(2) During the period that goods are in the possession of the issuer 
of a negotiable document therefor, a secnrity interest in the goods is per­
fected by perfecting a security interest in the document, and any security 
interest in the goods otherwise perfected during such period is subject 
thereto. 

(3) A secnrity interest in goods in the possession of a bailee other 
than one who has issued a negotiable document therefor is perfected by 
issuance of a document in the name of the secured party or by the bailee's 
receipt of notification of the secnred party's interest or by filing as to the 
goods. · 

( 4) A security interest in instruments or negotiable documents is per­
fected without filing or the taking of possession for a period of 21 days 
from the tin1e it attaches to the e:d;ent that it arises for new value given 
under a written security agreement. 

(5) A security interest remains perfected for a period of 21 days 
witho.ut filing where a secured party having a perfected security interest 
in an instrument, a negotiable document or goods in possession of a bailee 
other than one who has issued a negotiable document therefor 

( a) makes available to the debtor the goods or documents represent­
ing the goods for the purpose of ultimate sale or exchange or for the pur­
pose of loading, unloading, storing, shipping, transshipping, manufactur­
ing, processing or otherwise dealing with them in a manner preliminary 
to their sale or exchange; or 

(b) delivers the instrument to the debtor for the purpose of ultimate 
sale or exchange or of presentation, collection, renewal or registration of 
transfer. 

(6) After the 21 day period in subsections {4) and {5) perfection de-
pends upon compliance with applicable provisions of this Article. 

COMMENT: Prior Uniform Statutory Provision: §§ 3 and 8(1), Uniform Trust 
Recei])ts Act. 

Changes: Revised to conform to the scheme of this Article. 

Purposes: 1. For most types of property, filing and taking possession are alterna.¥ 
tive mothods of perfection. For some types of intangibles (i. e., accounts, contra.ct 
rights and general intangibles) filing is the only a~ailable method (see § 9-305 and 
point 1 of Comment thereto). With respect to instruments subsection (1) provides 
that, except for the cases of "temporary per.feet.ion!' covered in subsections ( 4) 
and (5), taking possession is the only available methodi this provision follows 
the Uniform Trust Receipts Act. The rule is based on the thought that where 
the collateral consists of instruments, it is universal practice for the secured 
party to take possession of them in pledge; any surrender of possession to the 
deb!or is for a short time; therefore it would be unwise to provide the alternative 
of perfection for a long period by filing which; since it in no way corresponds 
with commercial :practice, would serve no useful purpose. Subsection (1) further 
provides that filing is available as a method of perfection for sec.urity interests 
in chattel paper and negotiable documents, which also come within § 9--305 on 
perfection by possession. Chattel paper is sometimes delivered to the assignee; 
sometimes left in the hands_of the assignor for collection; subsection (1} aHows 
the assignee to perfect his interest by filing in the latter ease. Negotiable docu~ 
ments may be, and usually are, deU,;ered to the secured party; subsection (1) 
follows the Uniform Trust Receipts Act in allowing filin, as an alternative method 
of perfection. Perfection of an interest in a non~negotiable document is covered 
in subse.ction (3). 

2. Subsection -(2), .following prior law and consistently with the provisions of 
Article 7. takes the position that. so long as a negotiable d()Cl;tment covering goods 
is outstanding, title to the goods is, so to say, Ioeked up in the document and ~he 
p:roper way of dealing with such goods is through the document. Perfection 
therefore is to be made with respect to t11e docun1ent and, when made, auto,, 
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matically carries over to the goods. Any interest perfected directly in the goods 
while the document is outstanding(for example, a chattel mortgage on goods in 
a warehouse) is subordinated to an outstanding negotiable document. 

3. Subsection (3) takes a different approach to the problem of goods covered by 
a non-negotiable document or otherwise in the possession of a bailee who has not 
issued a negotiable document. Here title to the goods is not looked on as being 
locked up in the document and the secured party may perfect his interest directly 
in the goods by filing as to them. The subsection states two other methods of per­
fection : issuance of the document in the secured party's name (as consignee of 
a stra ight bill of lading or the person to whom delivery would be made under a 
non-negotiable warehouse receipt) and receipt of notification of the secured par­
ty's interest by the bailee which, under § 9-305, is looked on as equivalent to 
taking possession by the secured party. 

4. Subsections ( 4) and (5) follow the Uniform Trust Receipts Act in giving per­
fected status to security interests in instruments and documents for a short 
period although there has been no filing and the collateral is in the debtor's pos­
;session. The period of 21 days is chosen to conform to the provisions of § 60 of 
the Federal Bankruptcy Act. There are a variety of legitimate reasons-some 
of them a re described in subsections (5)(a) and (5)(b)-why such collateral has 
to be temporarily released to a debtor and no useful purpose would be served by 
cluttering the files with records of such exceedingly short term transactions. 
Under subsection ( 4) the 21 day perfection runs from the date of attachment; 
there is no limitation on the purpose for which the debtor is in possession but the 
secured party must have given new value under a writ ten security agreement. 
Under subsection (5) the 21 day perfection runs from the date a secured part;y 
who already has a perfected security interest turns over the collateral to tbe 
debtor (an example is a bank which has acquired a bill of lading by honoring 
drafts drawn under a letter of credit and subsequently turns over the bill of lading 
to its customer) ; there is no new value requirement but the turnover must be for 
one or more of the purposes stated in subsections (5) (a) and (5) (b). Note that 
while subsection ( 4) is restricted to instruments and negotiable documents, sub­
section (5) extends to goods covered by non-negotiable documents as well. Thus 
the letter of credit bank referred to in the example could make a subsection (5) 
turn-over without regard to the form of the bill of lading, provided that, in the 
case of a non-negotiable document, it had previously perfected its interest under 
one of the methods stated in subsection (3). 

Cross References: 

Article 7 and §§ 9-303 and 9-306. 

Definitional Cross References: 
"Chattel paper". § 9-105. 
"Debtor". § 9-105. 
"Document". § 9-105. 
"Goods". § 9-105. 
"Instrument". § 9-105. 
"Receives notification". § 1-201. 
"Sale". §§ 2-106 and 9-105. 
"Secured party". § 9-105. 
"Security agreement". § 9-105. 
"Security interest". § 1-201. 
"Value". § 1-201. 
"Written". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-552, 6-557 (trust receipts); 56-146 (factor's liens). 

§ 9-305. When Possession by Secured Party Perfects Security Interest 
Without Filing. A security interest in letters of credit and advices of 
credit (subsection (2) (a) of§ 5-116), goods, instruments, negotiable docu­
ments or chattel paper may be perfected by the secured party's taking 
possession of the collateral. If such collateral other than goods covered 
by a negotiable document is held by a bailee, the secured party is deemed 
to have possession from the time the bailee receives notification of the -
secured party's interest. A security interest is perfected by possession 
from the time possession is taken without relation back and continues only 
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so long as possession is retained, unless otherwise specified in this Article. 
The security interest may be otherwise perfected as provided in this Arti­
cle before or after the period of possession by the secured party. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: l. ~~ under the common I.aw o£ pledge, no filing is :required by this 
~:\.rticle to perfect a security interest where the secured party ha.$ possession of 
";he collateral. Compare § 9-302{1) (a). This Section pennits a security in:eI"est 
to be perfected by transfer of possession only when the collateral is goods, inw 
struments, d0cun1ents or chattel pa:~r: that is to say, accounts1 C(P.1i::r:lct rights 
and general intangibles are excluded. See § 5-116 for the special ease of assign­
ments of letters and ad'tices of credit. A security interest in accounts, contract 
rights and genel'al intangibles-property not ordinarily represented by any writ~ 
ing whose delivery operates to transfer the claim-may under this Article Cle 
perfected only by filing, and this rule would not be affected hy the fnet that a 
security agreement or other writing described the assignment of such collateral 
as a "pledge". § 9-302(1)(e) exempts irom filing certain assignments of accounts 
or contract rights which are out of the ordinary course of financing: such exempted 
assignments are perfected when they attach under§ 9-803(1); they do not fall 
within this Section. 
2. Possession may be by the secured party him.self or by un agent on his behalf: 
it is of course clea:r, however, that the debtor or a person controlled by him cannot 
qualify as such an agent fo:r the .se~ured party, See also the iast sentence of 
§ 9-205. Where the collateral (except for goods covered by a negotiable docu­
ment) is held by a bailee, the time of perfection of the security interest, under 
the second .SGntence of the Section, is ,vhen the bailee receives notification of the 
secured party's interest: this rule rejects the common law doctrine that it is 
necessary for ~e bailee to attom to the secured party or aeknowledge that he 
now holds on his behalf. 
3, The thixd sentence of the Section rejects the "equitable pledge;, theory of rela­
tion back, under whieh the taking possession was deemed to :relate back to the 
date of the original security agreement, The -relation back theory has had little 
vitality since the 1988 revision of the Federal Bankruptcy Act) which introduced 
in. § 60(a) provisions designed to make such interests voidable as preferences in 
bankruptcy pl'O(;eedings. This Section now brings state law into conformity with 
the overriding fetleral policy: where a pledge transaction is eontemplated, per­
fection dates only from the time possession is taken, although a security interest 
may at:aeh, unperfected, before that under the rules stated in § 9~204. The only 
exception to this rule is the short twenty-one day period of perfection provided in 
§ 9-:304(4) and (5), during which a. debtor may have possession of specified col­
lateral in which there is a perfected security interest. 

Cross Referet.\Ces: 
§§ 5-116, 9-204, 9-302, 9-303 and 9~~04. 

Definitional Cross References: 
"Chattel pa~er". § 9-105. 
"Collateral''. § 9-105. 
"'Documents''. § 9-10.5. 
"Goods". § 9-105. 
"Instruments". § 9-105. 
"Receives notification". § 1~201. 
"Secured party". § 9-105. 
"Security interest". § 1~201. 

VffiGINL\ ANNOTATIONS 

Prior Statutes: None. 

Comment: This section is in aceord with Moore v. Hermitage Realty Corp., 
145 Va. 199, 204--06, 133 S.E. 881 (1926), il\.recognizing that a secured party may 
perfect a security interest by taldng possession of collateral without any filing. 
In this case a riledgee in possession, who entered in to a new agreement with the 
pledgor, prevailed over another secured party, who claimed rights in the chattel 
acquired between the initial pledge and the second agreement, but who did not 
notify the pledgee of these rights. 

The section validates, without filing~ security interests in goods arising from field 
warehousing anangements. p:rovided the person si.:tpposedly in possession has suf ... 



ficient control over the goods. Hamilton Ridge Lumber Sales Corp., v. Wilson, 25 
F,2d 592, 593-96 (4th Cir, 1928), held a field warehousing arrangement to be in­
valid as against the trustee in bankruptcy. Fidelity Insurance, Trust & Safe De­
posit Co. v, Roanoke Iron Co., 81 Fed. 439, 448-47 (W.D. Va. 1896), held a secured 
party's rights under a. field warehousing ana.ngement to be subordinate to the 
rights of suppliers, ...,.,·ho had a statutory lien on the same property under a now­
repea.led statute. 

§ 9-306. "Proceeds"; Secured Party's Rights on Disposition of Col­
lateral. (1) "Proceeds" includes whatever is received when collateral or 
proceeds is sold, exchanged, collected or otherwise disposed of. The term 
also includes the account arising when the right to payment is earned un­
der a contract right. Money, checks and the like are "cash proceeds". All 
other proceeds are "non-cash proceeds". 

(2) Except where this Article otherwise provides, a security interest 
continues in collateral notwithstanding sale, exchange or other disposition 
therefore by the debtor unless his action was authorized by the secured 
party in the security agreement or otherwise, and also continues in any 
identifiable proceeds including collections received by the debtor. 

( 3) The security interest in proceeds is a continuously perfected se­
curity interest if the interest in the original collateral was perfected but 
it ceases to be a perfected security interest and becomes unperfected ten 
days after receipt of the proceeds by the debtor unless 

(a) a :filed financing statement covering the original collateral also 
covers proceeds; or 

(b) the security interest in the proceeds is perfected before the ex­
piration of the ten day period. 

( 4) In the event of insolvency proceedings instituted by or against 
a debtor, a secured party with a perfected security interest in proceeds 
has a perfected security interest 

(a) in identifiable non-cash proceeds; 

(b) in identifiable cash proceeds in the form of money which is not 
commingled with other money or deposited in a bank account prior to the 
insolvency proceedings; 

(c) in identifiable cash proceeds in the form of checks and the like 
which are not deposited in a bank acceunt prior to the insolvency proceed­
ings; and 

( d) in all cash and bank accounts of the debtor, if other cash pro­
ceeds have been commingled or deposited in a bank account, but the per­
fected security interest under this paragraph (d) is 

(i) subject to any right of set-off; and 

(ii) limited to an amount not greater than the amount of any cash 
proceeds received by the debtor within ten days before the institution of 
the insolvency proceedings and commingled or deposited in a bank account 
prior to the insolvency proceedings less the amount of cash proceeds re­
ceived by the debtor and paid over to the secured party during the ten 
day period. 

( 5) If a sale of goods results in an account or chattel paper which is 
transferred by the seller to a secured party, and if the goods are returned 
to or are repossessed by the seller or the secured party, the following rules 
determine priorities: 
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(a) If the goods were collateral at the time of sale for an indebted­
ness of the seller which is still unpaid, the original security interest at­
taches again to the goods and continues as a perfected security interest if 
it was perfected at the time when the goods were sold, If the security 
interest was originally perfected by a f'Jing which is still effective, nothing 
further is required to continue the perfected status; in any other case, the 
secured party must take possession of the returned or repossessed goods 
or must file. 

(b) An unpaid transferee of the chattel paper has a security interest 
in the goods against the transferor. S,1ch security interest is prior to a 
security interest asserted under paragraph (a) to the extent that the 
transferee of the chattel paper was entitled to priority under § 9-308. 

( c) An unpaid transferee of the account has a security interest in the 
goods against the transferor. Such security interest is subordinate to a 
security interest asserted under paragraph (a). 

( d) A security interest of an unpaid transferee asserted under para­
graph (b) or (c) must be perfected for protection against creditors of the 
transferor and purchasers of the retur11ed or repossessed goods. 

COMMENT: Prior Uniform Statutory_ Provision:§ 10, Uniform Trust Receipts Act. 

Otanges: Modified and rewritten.. 

Purposes of Changes: 1. To state a secured party1s right to the proceeds received 
by a debtor on dis.position of collateral and to state when his interest in such pro~ 
ceeds is perfected. 

2. Changes from Prior Law! 
(a) Whether a debtor's sale o-f collateral was authorized or unauthorized, prior 
law generally gave the secured party a claim to the proceeds. Sometimes it was 
said that the security interest attached to the «property:11 received in substitu.tion; 
sometimes it was said the debtor held the proceeds as •1trustee'1 or ''agent11 for 
the secured party. Whatever the formulation of the role, the secured party, if 
he could trace the proceeds, could reclaim them or their equivalent from. the 
debtor or his trustee in bankruptcy. The clmnge in existing law made by this 
Section relates to non-identifiable cash prol!eeds; the secured party has., under 
conditions stated in.subsection (4)(d), a security int-erest in the debtor's cash and 
bank accounts equal to the amount of cash proceeds received and commingled or 
deposited within the 10 days before insolvency pxoceedings were instituted less the 
amount of cash proceeds received by the debtor and paid over to the secured party 
during Ll-tat period, without regard to whether, or not the funds are identifiable ae 
cash proceeds of the collateral~ 

(b) Subsections (2) and (3) make clear that the four-month period fo:r cnlculating 
a voidable preference in bankruptcy begins with the date of the -secured party's 
obtaining the security interest in the original oollateral and not ·with the date 
of his obtaining control of the proceeds. The interest in the proceeds "eontinuesn 
as a :perfected interest if the original interest was perfected; but the interest 
ceases to be perfected after the expiration of ten days unless the financing state­
ment covering the original collateral covered the proceeds or unless the secured 
party perlects his interest in the proceeds themselves-i. e., by filing a financing 
statement covering them or by taking possession. 

( c) Where cash proceeds are cove-red into the debtor's checking account and paid 
out in the operation of the debtors business, :recipients of the funds of course 
take :free of any claim which the secured party may have in them as proceeds. 
What has been said relates to payments and transfers in ordinary course. The 
law of fraudulent con'tfeyances would no doubt in appropriate cases support re­
covery of proceeds by a secured party from a transferee out of ordinary course or 
otherwise in collusion with the debtor to defraud the secured party~ 

3. In most cases when a debtor makes an unauthorized di:SJ)osition of collateral, 
the security interest1 under prior law and under this A:rticie, continues in the 
original collateral in the hands of the purchaser or other transferee. That is to say, 
since the transferee takes subject· to the security interest, the secured party may 
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repossess the collateral from him or in an appropriate case maintain an action 
for conversion. Subsection (2) codifies this rule. The secured party may claim 
both proceeds and collateral; but may of course have only one satisfaction. 

In many cases a purchaser or other t:ransferee of collateral will take free of a 
security interest: in such cases the secured party's only right will be to prooeeds. 
The transferee will take free whenever the disposition was authorized; the au­
<:horization may be contained in the security agreement or otherwise given. A 
claim to proceeds in a filed financing statement might be considered as impliedly 
authorizing sale or other disposition of the collateral, depending upon the circum­
stances of the parties, the nature of the collateral, the course of dealing of the 
ya:rties and the usage of trade (see § 1-205). § 9-301 states when transferees take 
free of unperfected security interests. §§ 9-307 on goods, 9-308 on chattel paper 
and non-negotiable instruments and 9~309 on negotiable instruments, negotiable 
doeuments and securities state when purchasers of such collateral take free of 
a security interest even though perfected and even though the disposition was 
not authorized. 

4. Subsection (5) states rules to 'determine priorities when collateral which has 
been sold is returned to the debtor: for example goods returned to a department 
store by a dissatisfied customer. The most typical problems involve sale and re­
turn of inventory; but the subsection can also apply to equipment. Under the ru1e 
of Benedict v. Ratner, failure to segregate such returned goods .sometimes led to 
invalidation of the entire security .arrangement. This Article :rejects the Benedict 
v. Ratner 1ine of cases (see § 9-205 and Comment). Subsection (5) (a) of this 
Section reinforces the :rule of § 9-205: as between secured party and debtor {and 
debtor's trustee in bankruptcy) the original security interest continues on the 
returned goods. Whether or not the security interest in the returned goods is 
perfected depends upon factors stated in the text. 

Subsections (5)(b), (c) and (d) deal with a different aspect of the retumed goods 
situation. Assume that a deaiet has sold an automobile and transferred the chattel 
paper or the account arising on the saJ.e to Bank X, (which had not previously ft,.. 
nanced the car as inventory). Thereafter the buyex of the automobile rightfully 
rescinds the sale-, say for breach of warranty, and the car is returned to the 
dealer,. Subsection (5) (b) gives the bank as transferee of the chattel paper or 
the account a security interest in the car against the dealer. For protection 
against the dealer's creditors o:r purchasers from him ( other than buyers in the 
ordinary course of business, see § 9~307), Bank X as the transferee, under sub­
section (5) (d), must perfect its interest by taking possession of the car ox by 
:filing as to it. Perfection of his original interest in the ehattel paper or the ac~ 
count doe.a not automatically ca.try over to the returned car, as it does under sub­
section (5) (a) where the secured party originally financed the dealer's inventory. 

In the situation covered by (5)(b) and (5)(c) a secured party who finan<ed the 
inventory and a secured party to whom the chattel paper or the account was trans~ 
ferred may both claim the returned good&-the inventory finaneer under sub­
section (5) (a), the transferee under subsections (5)(b) and (5)(c). With respect 
to chattel papex, § 9-308 regulates the priorities. With respect to an account, IJUb­
section (5)(c) subordinates the security_interest of the transferee of the account 
to that of the inventory financer. However, if the inventory security interest was 
unperl'ected, the transferee's interest could become entitled to priority under the 
rnles staled in § 9-312 ( 5). 

In cases of repossession by the dealer and also in cases where the chattel was re­
turned to the dealer by the voluntary act of the account debtor, the dealer's posi­
tion may be that of a mere eustodiani he may be an agent for resale, but without 
any other obligation to the holder of the chattel paper; he may be obligated to 
repurchase the chattel, the chattel paper or the account from the secured party 
or to hoJd it as collateral for a loan secured by a transfer of the chattel paper 
or the account. 

If the dealer thereafter sells the chattel to a buyer in ordinary course of busine·ss 
in any of the foregoing cases, the huye.r is fuUy protected under§ 2-403(2) as well 
as under § 9-307(1), whlcbever is technically applicable. 

Cross References: 

.
§§ 9-307, 9-308 and 9-309. 
?oint 3: §§ 1-205 and 9-301. 
Point 4: §§ 2-403(2), 9-205 and 9-312. 
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Definitional Cross References: 

"A.ceount)f. § 9-106. 
"Bank1

'. § 1-201. 
"Chattel paper;'. § 9-105. 
"Check". §§ 3-104 and 9-106. 
"Collateral". § 9-105. 
"Contract right". § 9-106. 
"Creditors". § 1-201. 
"Debtor". § 9-105. 
"Goods'\ § 9-105. 
"Insolvency proceedings11

• § 1-201. 
"}!oney11

, § 1-201. 
"PurchaserH. § 1-201. 
"Sale". §§ 2-106 and 9-105. 
"Secured :party''. § 9-105. 
"Security agreement". § 9-105. 
"Secu:rlty interest". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-569 (trust receipts); 55-146 (factor's liens). 

§ 9-307. Protection of Buyers of Goods. (1) A buyer in ordinary 
course of business (subsection (9) of § 1-201) other than a person buying 
farm products from a person engaged in farmiug operatious takes free 
of a security interest created by his seller even though the security interest 
is perfected and even though the buyer knows of its existence. 

(2) In the case of consumer goods and in the case of farm equipment 
having an original purchase price not in excess of $500 ( other than fix· 
tures, see § 9-313), a buyer takes free of a security interest even though 
perfected if he buys without knowledge of the security interest, for value 
and for his own personal, family or household purposes or his own farming 
operations unless prior to the purchase the secured party has filed a financ­
ing statement covering such goods. 

(V ALC Note: Subsection (2) appears in the Official Text as follows: 

(2) In the case of consumer goods and in the case of farm equipment having an 
origin.al purchase price not in excess of $2500 (other than :fi..."Ctures, see § 9~313), 
a buyer takes free of a seeurity interest even thought perfeeted if he buys without 
knov1ledge of the security interest. for value and for his own personal, family or 
household purposes or his own farming operations unless prior to the purchase 
the secured party has filed a financing statement covering such goods.) 

COMMENT: Prior Uniform Statutory Provision: § 9, Uniform Conditional Sales 
Act;§ 9(2), Uniform Trust Receipts Act. 

Changes: Policy of prior acts continued (sub.section {l) ). 

Purposes of Changes: 1. This Section states when buyers of goods take free of 
a security interest even though perfected. A buyer who takes free of a perfected 
security interest of course takes free of an unperfected one. § 9-.301 should be con­
sulted to determine what purchasers. in addition to the buyers covered in this 
Section, take free of an unperfected security interest. 

Article 2 (Sales) state~ general rules on purchase of goods from a seller with 
defective or voidable title (§ 2-403). 

2. The definition of "buyer in ordinary course of business" in § 1-201(9) restricts 
the application of subsection (1) to buyers (except pawnbrokers) ufrom a person 
in the business of selling goods of that kind11

: thus the subsection applies, in the 
terminoiogy of this Article, primarily to inventory. Subsection (1) further eX .. 
eludes from its operation buyers of "farm products", defined in § 9-109(3), from 
a person engaged in farming operations. The buyer in ordinary course of business 
is defined as one who buys "in good fai.th and without knowledge that the sale to 
him is in violation of the ownership rights or security interest of a third party/' <.};i~,:.:_. 
This Section provides that such a buyer takes free of a security interest, even 
though perfected, and although he knows the security interest exists. Reading 
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the two pro'\".isions together, it results that the buyer takes free i£ he merely knows 
that there is a security interest which covers the goods but takes subject if he 
knawsr in addition; that the sale is in violation of some term in the security agree­
ment not waived by the words or conduct of the secured party. 

The limitations which this Section imposes on the persons who may take free of 
a security intiirest apply of. course only to unauthorized sales by the debtor. If 
the secured pru,:;y has authorized the sale in the seeurity agreement or otherwise, 
the buyer takes free without :regard to the limitations of this Section. § 9-306 
states the right of a secured party to the proceeds of a sale, authorized or unau­
thorized. 

3. Subsection (2) deals with buyers of "consumer goods1
' (defined in § 9~109) and 

with buyers of farm equipment ha,'1ng an original purchase price not in excess 
of $2500. (1£ the consumer goods or farm equipme!lt are :fixtures, the rule of the 
subsection docs not apply.). Under§ 9·302(l)(c) and (l)(d) no filillg is required 
to perfect a purchase money interest in the consumer goods or farm equipment 
subject to this subsection except motor vehicles required to be licensed; tiling is 
required to perfect sec.urity interests in such goods or equipment other than pur­
chase money interests_ and, for motor vehicies, even in the case of pu-rchase money 
interests. 

Under subsection (2) a buyer of consumer goods or farm equipment takes free 
of a security interest even though perfected (a) if he buys w:tthout knowledge of 
the security interest, (b) for value, {c) for- his o'\\·n pe:rsonal1 family, or household 
purposes (or in the case of farm equipment for his own farming operd.tions), and 
(d) before a financing statement 1s filed. . 

As to purchase tnoney see'Jlrity interefrts which are perfected without filing under 
§ 9-S02(1)(c) and (d): A secured party may iile a financing statement (although 
filing is not :required for perfection), If he does file, all buyers take subject to the 
-security interest. If he does not file, a buyer who meets the qualifications stated 
in the :preceding parg:ra:ph takes free of the security interest. 

As to- securit.y interests ivh1:Ch can be perfected only by filing un.de,r § !J-30S: This 
categol'Y includes all non-purchase money interests, and all interest.a, whether or 
not purchase money, in motor- vehicles, as well as interests which may be and are 
filed, though filing was not :required for pe1'Iection under § 9-:102. (Note that 
under§ 9-302(3) the filing :provisions of this 44..rticle do not apply when a state has 
enacted a certain type of certificate of title law. Thus where motor vehicles are 
coneerned, in a state having such a cerlifieate of title law. perfection will be 
under that law.) So long as the security interest re-mains unperlected, not only 
the buyers described in subsection (2) but the purchasers described in ! 9-301 will 
take free of the interest. ~4.fter a financing .statement has been filed or after 
compliance with the certificate o:f title law ail subsequent buyers~ under the rule 
of subsection (2) 1 a.re subject to the security interest. 

As to security inte'tests in consitmer goods o,r farm equipment which ha11s become 
fixtures: Since the .rule of subsection (2)·does not apply, the normal xules govern~ 
§ 9-313 states rules of priority between a claimant of a chattel security interest 
in fixtuTI:iil and persons who claTm an- interest in the fixtures as realty. 

Cross References: 

Point 1: §§ 2-403 and 9-301. 
Point 2: § 9-806. 
Point 8: §§ 9-301, 9-302 and 9-3:lJJ. 

Definitional Cross References: 

"Buyer in ordinary course of business". § 1-201. 
"Consumer goods". § 9-109. 
l'Equipment"'. § 9-109. 
"Farm nroduets", § 9-109. 
"Goods''. § 9-105. 
"Knows" and "Knowledge". § 1-201. 
"Person". § 1-201. 
"Purchase''. § l-20L 
'
1Secured party''. § 9-105. 

"Security :interest", § 1-201. 
"Value". § 1-201. 
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VIRGI1''1A ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-558 (trust receipts); 55-146 (factor's liens). 

Comment: This section is in close acco1·d °"''1th Virginia law. It is elementary that a 
buyer in ordinary com:se of business, or a bona fide purchaser, as he is called in 
the Virginia cases, will prevail over an unperfec:ted, or unrecorded, seeurity in­
terest. General l\iotors ~4..cceptance Cor1;1. v. Vicars, 153 "Va. 149, 153-55, 149 SL 
476 (1929) (bona fide purchaser of refrigerator takes priority over vendor under 
unrecorded conditional sales contract); American Agricultural Chemical Co. v. 
J. W. Perry Co., 152 Va. 598, 601-03, 148 S.E. 806 (1929) (bona fide purchaser 
prevails over lienor undP.-t unrecorded crop lien); Bird v. Wilkinson, 31 Va. (4 
Leigh) 266~ 270~75 (1833} (bona fide purchaser of slave prevails over mortgagee 
undel" unrecorded chattel mortgage). 

The UCC adopts and goes beyond the familiar rule of Boice v. Finance and Gwrr­
anty Corp., 127 Va. 563, 102 S,E, 591, 10 A.L,R. 654 (1920), The rule of this cas,; 
ls summarized in 127 Va. at 570-71 as follows: "It is true that, as a Nle, _the seller 
of personal chattels cannot confer upon a purchaser any better title than he him­
self' has, but if the owner stands by and permits·a seller, who is a licensed dealer 
in such goods to hold himself out to the world as owner; to treat the goods as hia 
ov.'"n, place them with other similar goods of his l)Wil in a public showroom, and 
offer the same ~ndiscriminately with his own to the pu:llic, he will be esto-pped by 
his conduct frorn asserting his ov{nership against a purchaser for v-alue without 
notice of his title. The constructive notice furnished by a recorded mortgage or 
d.eed of trust in such cases is not sufficient. The a.ct of knowingly permitting the 
goods to be so handled and used by the seller in the ordinary and usual conduct of 
his business is just as destructive of the rights of the creditor as if such pennis· 
sion had been expressly granted in the mortgage or deed of trust." The same rule 
was applied the same day in O'Neil v. Cheatwood, 127 Va. 96, 99-100, 102 S.E. 596 
(1920), and late:r in General Credit, Inc. v. Win.chester, Ine., 196 Va. 711, 714~19, 
85 S.E.2d 201 (1955), 

In Gump Investment Co. v. Jackson, 142 Va. 190, 193-96, 128 S.E. 506, 47 A.LR. 
82 (1925), Virgjnia extenrled the rule to cover the situation in which the secured 
party does not know that the dealer is offering the chattel to the public. The court 
said in 142 Va. at 195: "One conclusion is that some duty, at least, rests upon an 
iJ1dividual, corporate or otherwise, who finances a retail dealer~ to see to it that 
cars upon which he has a lien are not left under the domain and control of such 
dealer on his sales room floor, to be offered to the public. The bttsiness of the 
Gump Investment Company was to ftnanee retail automobile dealers, and it did fi .. 
nance them for a profit. It assumed some risk both as to tbe monl and financial 
standing of every dealer it financed. It took a risk as to the hazard for a profit."' 
This extension of the Boice :rule was repudiated in MeQuay v. Mount Vernon Bank 
& Trust Co., 200 Va. 776, 782-83, 108 S.E.2d 251 (1959), commented upon i:n Rod­
riguez, Assignments of Security Interests in Dealers' Stocks oi Automobiles. 17 
Wash, & Lee L. Rev. 173 (1960). The ease held that the lienor under a lien noted 
on the certificate of title would prevail over a bona fide purchaser, where the 5e ... 
cnred party did not know that the automobile was to be ]llaced i:n a stoek of cars 
and offered for sale. The UCC eliminates the McQuay limitation on the Boice doc­
trine and returns Virginia law to the broad principles stated in the Gump ease, that 
is. the buyer in ordinary eourse of business from a dealer in goods of that kind 
prevails over a secured party. Under the UCC this is true even though the buyer 
knows of the security interest. This extension also changes Virginia law I which 
bas required the buyer to be without notice of the secured party's rights in order 
to p:revail under the Boice rule. Garrett v. Rahily & Martin, 132 Va. 226, 227-28, 
111 S.E. 110 (19ll2). 

It would seem that the: same result would be reached under the UCC as in Rudolph 
v. Farmers' Supply Co., Inc., 131 Va. 305, 312-15, 108 S.E. 638 (1921). In this ease 
Farmers' Supply sold Garman a car under a conditional sale contract, which was 
duly recorded. Garman sold the ear to Davis, a second-hand ear dealer, who in turn 
sold it to Rudolph, a bona fide purchaser. The conditional vendor, Farmers! Supply~ 
was held to be entitled to the ear, as against Rudolph, the bona fide purchaser. 
Rudolph wonld not be able to rely on subsection 9-307 (1) becaus,; the seeu,ity in­
terest of Farmers• Supply was not one uereated by his seller," as ts required u.nder 
thl!!l subsection. Since the ear in the hands of Garman would be "consumer goods" 
and since the security interest was pe:rfected by recording, the secured -putr 
would prevail under subsection 9-307{2) even as against a bona :fide purchaser. 

Subsection 9-307(1) is in aecord with O'Connor v. Smith, 188 Va. 214, 219, 49 s.E. 
2d 310 (1948), i:n its holding that the Boice rule does not apply to equipment and 
fuctures, since these are not sold in the ordinary course of bu.sine.as. 
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COUNCIL COMMEIIT 

We feel that the $2500 figure below whieh certain purchasers of farm equip:ment 
can prevail over a security intere:st is much too high and reeommend lowering 
it to $500. 

§ 9-308. Purchase of Chattel Paper and Non-Negotiable Instruments. 
A purchaser of chattel paper or a non-negotiable instrument who gives 
new value and takes possession of it in the ordinary course of his business 
and without knowledge that the specific paper or instrument is subject 
to a security interest has priority over a security interest which is per­
fected under § 9-304 (permissive filing and temporary perfection). A pur­
chaser of chattel paper who gives new value and takes possession of it in 
the ordinary course of his business has priority over a security interest 
in chattel paper which is claimed merely as proceeds of inventory subject 
to a security interest (§ 9-306), even though he knows that the specific 
paper is subject to the security interest. 

COMMEJ\"T: Prior Uniform Statutory Provision: §§ 9(a) and 10 of Uniform Trust 
Receipts Aet. 

Changes: Important changes in substance. 
Purposes of Changes: l. Chattel paper is defined (§ 9-105) .as "a writing or writ~ 
ings which evidence both a monetary obligation and a security interest in o:r a 
lease of specific goodsr', In terms of existing security devices the definition covers, 
for example, the conditional sale contract, the bailment lease and the chattel mort­
gage. Such pa.per has become an important class of collateral in ftnancing arrange~ 
ments, which may-as in the automobile and some other fields-follow an earlier 
ftnancing arrangement covering inventory or whlch may begin with the chattel 
paper itself. 
Arrangements where the chattel paper is delivered to the secured party who 
then makes collections, as well as arrangements where the debtor, whether or not 
he is left in possession of the pape:r1 makes the collections, are both widely used, 
and are known respectively as notification ( or "direct collection") and non~notifi~ 
cation (or "indirect colleetionn) arrangements. In the automobile .field, for exam­
ple, when a car is sold to a consume.r buyer under an installment purchase agree ... 
ment and the resulting chattel paper is assigned1 the assignee usually takes pos­
session, the obligor is notified of the assignment and is directed to make payments 
to the assignee. In the furniture field, for an example on the other hand, the 
chattel paper may be left in the dealer's hands or delivered to the assignee; in 
either case the obligor is usually not notified1 and payments are made to the dealer­
assignor who receives them under a duty to remit to his assignee. The wide,. 
spread use of both methods of dealing with chattel paper is recognized by the 
provisions of this Article which permit perfection of a chattel paper security in~ 
terest either by :filing or by taking possession. 
2. Although perfection by .filing is permitted as to chattel paper, certain pur­
chasers of chattel paper allowed to remain in the debtor's possession take free of 
the security interest despite the filing. The .second sentence of the Section deals 
with the case where the security intel.'est in the chattel paper is claimed merely 
as proceeds-i. e. in favor of an inventory finn.ncer, whether or not his filed 
financing statement claimed proceeds, who has not by some new transaction with 
the debtor acquired a specific interest in the chattel paper. In that case a pur­
chase!\ even though he knows of the inventory financer's proceeds interest, takes 
priorlty,p:rovided he gives new value- and takes possession of the paper in the ordi­
nary course of his business. The :first sentence deals with the case where the non ... 
pos&esso:ry security interest in the chattel paper is more than a mere claim to 
proceeds-i e. exists in favor of a secured party who bas given value against the 
paper, whether or not he financed the inventory whose sale gave rise to it. In 
this ease the purchaser, to take priority, must not only give new value and take 
possession in the ordinary course of his business; he must also take without 
knowledge of the existing security interest. Thus a secured party, who has a 
specific interest in the chattel paper and not merely a claim to proceeds~ and who 
wishes to leave the paper in the debtor's possession ean, because of the knowl~ 
edge requirement, protect himself against purchasen by stamping or noting on 
the paper the fact that it has been assigned to him. 

?· The rule of the first .sentence of the Section also applies to non-negotiable 
1nstruments. Note that the term ~'non-negotiable instrument,, is by no means as 
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broad as the common law concept of ''chose in action": accounts, contract rights 
and gc,neral intangibles (all defined :n § 9-106) are nor: included, It should also 
be nOted that under § 9-304(1) a security interest in an instrument, negotiable or 
non~negotiable, cannot be perfected by :filing. Thus the only type of perfected 
non-possessory security interest that can arise in an instrument is t11e ten1porary 
21 day perfection provided for in § 9-304{4) and (5). Where such a perfected inw 
terest exists in a non-negotiable instrument, purchasers will take free if they 
quality under the first sentence of the Section. Since the second sentence applies 
only to chattel paper, knowiedge of the existing security interest would defeat the 
pureht1ser of a non·negotiahle instrument even though ':hat interest was claimed 
merely as proceeds. 

Cross iteferences: 

Point 1: §§ 9-304(1) and 9-305(1), 
Point 2: § 9-306. 
Point 3: § 9-304. 

Defi:nitional Cross References~ 

"L1lattel papern. § 9-105. 
"Instrun1ent". § 9-105. 
"ln....-entory". § 9-109. 
"Kno\vledge". § 1-201. 
"Proceeds". § 9-306. 
"Purchaser'~. § 1~201. 
"Security interest". § 1~201. 
:•value". § 1~201. 

VIRGINLi A:-1NOTATIONS 

Prior Statutes: Code 1950, §§ 6-558 • 559 (trust receipts). 

§ 9-309. Protection of Purchasers of Instruments and Documents. 
Nothing in this Article limits the rights of a holder in due course of a nego­
tiable instrument (§ 3-302) or a holder to whom a negotiable document of 
title has been duly negotiated (§ 7-501) or a bona fide purchaser of a se­
curity (3 8-301) and such holders or purchasers take priority over an earlier 
security interest even though perfected. Filing under this Article does 
not constitute notice of the security interest to such holders or purchasers. 

COMl\JENT: Prior Uniform StatQtory Provision: § 9(a), Uniform Trust Receipts 
Act. 

Changes: No changes in substance. 

Parposes: 1. Under this Article as at comru.on law and under prior statutes the 
rights of purchasers of negotiable paper, including negotiable documents of title 
and investment securities, are determined by the rules of holding in due C()OI'Se 

and the like which are applicable to the type of paper con~rned. (Articles 3, 7, 
and 8.) This Section, as did § 9(a) of the Uniform Tn:tst Receipts Act, ma.kes ex· 
plicit the rule which was implicitly but universally recognized under earlier 
statutes. 

2. Under § 9-304(1) filing is ineffective to perfect a security interest in instru· 
ments (including securities) and of course is ineffective to constitute notice to 
subsequent purchasers. .4..lthough filing is permissible as a method of perfection 
for a security interest in documents, this Section follows the policy of the Uniform 
Trust Receipts Act in providing that the filing does not constitute notice to p11I' .. 
chasers. 

Cross References; 

Articles 3, 7, and 8 and § 9-304(1), 

Definitional Cross Re-ferences: 
"Bona tide purchaser''. § 8-302. 
'r:Doeument of' title''. § 1-201, 
-HDuly negotiated". § 7-501. 
"Holder". § 1-201. 
"Holder in due course". §§ 3~302 and 9·105, 
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uNegotiable !nstruroent11
• §§ 3-104 and 9-105. 

"N oticen. § :-201. 
"Purchaser". § 1-201. 
"Sec:urity11

• §§ 8-102 and 9-105, 
"Security interest". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1960, § 6-558 (trust receipts). 

§ 9-310. Priority of Certain Liens Arising by Operation of Law. vllhen 
a person in the ordinary course of his business furnishes services or ma­
terials "'ith respect to goods subject to a security interest, a lien upon 
goods in the possession of such person given by statute or rule of law for 
such materials or services takes priority over a perfected security interest 
unless the lien is statutory and the statute expressly provides otherwise. 

COMMENT: Prior Uniform Statutory Provision:§ 11, Unilorm Trust Receipts Act. 

Changes: None )n substance. 

Purposes! 1. To provide that liens securing claims arising from work intended 
to enhance or preserve the value of the collateral :ake priority over an earlier 
security interest even though perfected. 

2. Apart from the Uniform Trust Receipts Act which had a section similar to 
this one, there was generally no specific .statutory rule us to priority between 
security devices and liens fol' services or materials. Lnder chattel mortgage or 
conditional sales law many decisions made the priority of such liens turn on 
whether the secured party did or did not have '-'titlen. This SectiQn changes such 
rules and makes the lien for services or materials prior in o..11 cases where they 
a.re furnished in the ordinary course of the iienor's business and the goods involY~d 
axe in the lienor's possession. Some of the statutes creating such liens expressly 
make the 1ien subordinate to a prior security interest. Tl1is Section does not re­
peal such statutory provisions. If the statute creating the lien is silent, even 
though it has been construed hy decision to make the lien subordinate to the se­
curity interest, this Section provides a role of interpretation that the lien should 
take priority over the security interest. 

Cross References: 

§§ 9-102(2), 9-104(c) and 9-312(1). 

Definitional Cross References: 

"Goods". § 9-105. 
uPerson11

• § 1-201. 
"Security interest", § 1-201. 

VIRGL.'ITA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-560 (trust :receipts); 43-32 - 33 (artisan's liens); 
55-146 (faetor's liens). 

Comment: Code 19501 § 43-33 gives a meeha.nie a possessory lien for his repairs.. 
However, the Virginia statute further states that where the property is subject 
to a prior encumbrance the mechanic shall have a lien for only $50.00. The UCC 
_gives the possessory lienor (mec.hanic) a priority over the prior security interest 
without limitation as to amount 11unless (the ,meclumie's) lien is statut-0ry and the 
statute expressly provides otherwise.n It would seem that the UCC does not super­
cede the existing scheme of Virginia statutory priority between prior encum­
hrancers and mechanics because by simultaneously creating and limiting the 
mechanic's lien (where a prior enctimhrance is involved) in the amount of $50.00, 
the Virginia statute, by indirect but forceful means, has accomplished the same 
pu:rpose as if it' had •(expressly provided otherwise" as .required by the UCC. The 
Virginia statute giving a garageman a lien, Code 1950, § 43-32, does not contain 
any provision regarding priorities, and so the UCC operates to give the garageman 
a priority without limitation in regard to other secured parties. 

§ 9·311. Alienabillty of Debtor's Rights: Judicial Process. The debtor's 
rights in collateral may be voluntarily or involuntarily transferred (by way 
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of sale, creation of a security interest, attachment, levy, garnishment or 
other judicial process) notwithstanding a provision in the security agree· 
ment prohibiting any transfer or making the transfer constitute a default. 

COlI~IENT: Prior L~niform. Statutory Provision: None. 

Purposes: 1. To make clear that i.n all security transactions under this Article, 
the deb~or has an interest {whethel' legal title or an equity) which he can dispose 
of and ,vhicli his creditors can reach. 

2, Some jurisdictions have held that when a mortgagee or conditional s.eller has 
0 tit;J.e1

• to the collateral, creditors may !lot proceed against the mortgagor's or 
vendee's interest by levy, attachment or other judicial process. This Section 
changes those :rules by providing that in all security interests the debtor's interest 
in the collateral remains subject to claims of creditors who take appropriate action. 
It is left to the law of each state to determine the form of Happropriate process1'. 

3, Where the securi'!::y interest is in inventory, difficult problems arise with 
reference to attachment and lev7. Assume that a debt of $100,000 is secured hy 
inventory worth twice that amount. I:f by attachment or levy eertain units o-f the 
inventory al'e seized, the determination of the debtor7S equity in the units seized 
is not a simple matter. The Section leaves the solution of this problem to the 
courts. Procedures such as marshalling may be appropriate. 

Definitional Cross References! 

"Collateral". § 9-105. 
"Debtoru, § 9~105. 
"Rights". § 1-201. 
"Sale". §§ 2-106 and 9-105. 
"Security agreementn. § 9-100. 
"Security interest". § 1-201. 

VIRGil,U ANNOTATI01'S 

Prior Statutes: None. 

Comment: Ashworsh v. Fleenor, 178 Va. 104, 110-12, 16 S.E. 2d 309 (1941) recog• 
nized that an assignee of the debtor-ven.dee succeeds to the rights of his assignor. 
The lJCC goes beyond the principle recognized by the Ashworth ca.se and makes 
it clea:r that a contractual provision prohibiting transfer or making the trans.fer 
a default does not invalidate the transfer. 

§ 9-312. Priorities Among Cnnflicting Security Interests in the Same 
Collateral. (1) Th<c rules of priority stated in the following sections shall 
govern where applicable: § 4-208 with respect to the security interest o:f 
collecting banks in items being collected, accompanying documents and pro­
ceeds; § 9-301 on certain priorities; § 9-304 on goods covered by documents; 
§ 9-306 on proceeds and repossessions; § 9-307 on buyers of goods; § 9-308 
on possessory against non-possessory interests in chattel paper or non­
negotiable instruments; 9-309 on security interests in negotiable instru· 
ments, documents or securities; § 9-310 on priorities between perfected 
security interests and liens by operation of law; § 9-313 on security inter· 
ests in fixtures as against interests in real estate; § 9-314 on security inter­
ests in accessions as against interest in goods; § 9-310 on conflicting 
security interests where goods lose their identity or become part of a . 
product; and § 9-316 on contractual subordination. 

(2) A perfected security interest in crops for new value given to en­
able the debtor to produce the crops during the production season and 
given not more than three months before the crops become growing crops 
by planting or otherwise takes priority over an earlier perfected security 
interest to the extent that such earlier interest secures obligations due 
more than six months before the crops become growing crops by planting or 
otherwise, even though the person giving new value had knowledge of the 
earlier security interest. 
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(3) A purchase money security interest in inventory collateral has 
priority over a conflicting security interest in the same collateral if 

(a) the purchase money security interest is perfected at the time the 
debtor receives possession of the collateral; and 

(b) any secured party whose security interest is known to the holder 
of the purchase money security interest or who, prior to the date of the 
filing made by the holder of the purchase money security interest, had filed 
a financing statement covering the same items or type of inventory, has 
received notification of the purchase money security interest before the 
debtor receives possession of the collateral covered by the purchase money 
security interest; and 

(c) such notification states that the person giving the notice has or 
expects to acquire a purchase money security interest in inventory of the 
debtor, describing such inventory by item or type. 

( 4) A purchase money security interest in collateral other than inven­
tory has priority over a conflicting security interest in the same collateral 
if the purchase money security interest is perfected at the time the debtor 
receives possession of the collateral or within ten days thereafter. 

(5) In all cases not governed by other rules stated in this section (in­
clading cases of purchase money security interests which do not qualify 
for the special priorities set forth in subsections (3) and ( 4) of this sec­
tion), priority between conflicting security interests in the same collateral 
shall be determined as follows: 

(a) in the order of filing if both are perfected by filing, regardless of 
which security interest attached first under § 9-204(1) and whether it at­
tached before or after filing; 

(b) in the order of perfection unless both are perfected by filing, re­
gardless of which security interest attached first under § 9-204 (1) and, in 
the case of a filed security interest, whether it attached before or after 
filing; and 

(c) in the order of attachment under § 9-204(1) so long as neither is 
perfected. 

(6) For the purpose of the priority rules of the immediately preced­
ing subsection, a continuously perfected security interest shall be treated 
at all times as if perfected by filing if it was originally so perfected and it 
shall be treated at all times as if perfected otherwise than by filing if it was 
originally perfected otherwise than by filing. 

COMI'tIENT: Prior Uniform. Statutory Provision; ~one. 

Purposes: 1. In a variety of situations two or more people may claim an interest 
in the same property. The several seetions listed in subsection (1) state rules for 
dete-rntining priorities between security inter.eats and such other claims in the 
situations covered in those sections. For eases not covered in those sections this 
Section states general 11des of priority between conflicting security interests. 
2. Subsection (2) gives priority to a new -value security interest in crops based 
on a eunent crop production loan over an earlier security interest in the crop 
which secured obligations (such as rent, interest or mortgage prineipal amortiza­
tion) due more than six months before the crops become growing crops. This 
priority is not affected by the fact that the person making the crop loan knew o! 
the earlier security interest. § 9-204(4.)(a) should be consulted on the extent to 
which this Article permits a security interest to attach to c:r6ps _planted after the 
e.""l:ecution of the seeurlty agreement.. 
3~ Subsections (S) and (4) give priority to a purchase money security interest 
(defined in§ 9~107) under certain conditions over non-purcha3e money interests, 
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which in this context wiU usually be interesta, asserted under after-acquired 
_property clauses. See § 9-204(3) and (4) on the extent to which after-acquired 
property interests are validated a.nd § 9-108 on when a security interest in after­
acquired property is deemed taken for new ""'31Ue. 

Prior luw1 under one or another theory; usually contrived to protec.t purchase 
money interests over after~ac.:;_uired property int-erests (to the extent to which 
the after~acquired property interest vras recognized at all). For example. in the 
:field of industrial equipment financing it was possible, by manipulation of title 
theory, for the purchase money financer of new equipment (under eonditjonal sale 
or equipment trust) to protect himself against the claims of prior mortgagees: or 
bondholders under an after-acquired clause in the mortgage or trust indenture: 
the re.suit was arrived at on the theory that since 1~title" to the equi:9ment was 
never in the vendee or lessee there wa.s nothing for the lien of the n1ortgage to 
attach to. While this Arlie1e broadly validates :he a!ter-acquired properly in­
terest, it also recognizes as sound the :preference which prior law gav-e ~o the pur­
c!lase money interest. That policy is earried out in subsections (3) and (4). 

Subsection (4) states a gen~ral rule applicable to all types of collateral except in­
ventory: the purchase monc;r .interest takes priority provided only that it is per­
fected when the debtor receives :possession of the colla~ral or within ten days 
thereafter. As to the ten day grace :period. compare § 9-301(2).The perfection 
requirement means that the putcllase money seeured par"!;y either has filed a fin~ 
nancing statement before that time or has a temporarily perfectt:,d interest in 
goods cevered by documents under § 9<;0,1(4) and (5) (v.rhich is continued in a 
perfected status by filing before the expiration of the 21 day period 1pecified in 
that section). There is no requirement that the purchase money secul'e<l party be 
without notice or knowledge of the other interest; he takes priority although he 
knows of it or it has been filed. 

Under subsection (3) the same role of ptiorlt,J but without the ten day grace 
p€riod for filing, applies to a purchase money security interest in inventory with 
the additional requirement that the purchase money secured party- giye notifica ... 
tion, as stated in subsections (3) (b) and (3) (c), to any other secured party of 
whom he kno-ws or who was the first to file a.nd who is al so interested in the same 
item or type of inventory. The reason for the additional requirement of notifica­
tion is that typically the arrangement between an inventory secured -party and hls 
debtor will require the secured party to make periodic ad-..'R.nces against incoming 
inventory or periodic releases of old inventory as new inventory is received. A 
fraudulent debtor may apply to the secured party for advances even though he 
has already giv-en a security interest in the inventory to another seeured party. 
The not5:fication requirement protects the inventory :financer ln such a situation: 
if he has received notification. he will presumably not make an advance; ii he has 
not recf'ived notification ( or if the 0U1e:r interest does not qualify us a purchase 
money interest). any advance he may make will have priority. Since an arrange­
ment for periodic advances against incoming property is unusual outside the 
jnventory field, no notillcation requirement is included in subsectiqn ( 4). 

4. Subsection (5) states rules for determining priority between conflicting se­
curity interests in cases not covered in the sections listed in subsection (1) or in 
subsections (2), (3) and (4) of thls section. Note that subsection (5) applies to 
cases of purchase money security interests which do not qua.li.fy for the special 
priorities set forth in subsections (3) and (4). 

The operation of subsections (5) and (6) is illustrated by the :following examples. 

Example 1. A files against X (debtor) on February 1. B files against X on 
March 1. B makes a non-purchase money advance against certain collateral on 
April 1. A makes an advance against the same collateral on May 1. A has priority 
even though B's advance was made earlier and was perfected when made. It makes 
no difference whether or not A knew of B's interest when he made his advance.. 

The problem stated in the example is peeuliar to a notice filing system under 
which filing may be made before the security interest attaches (see § 9-402). The 
Uni:ionn Trust Receipts _,\.ct, which first .introduced such a filing system, contained 
no hint of a solution and case law under it has been unpredictable. This Articie 
follows .several of the accounts receivable statutes in determining priority by 
otder o:f filing. The justification for the rule lies in the neces:.ity of protecting the 
filing system-that is, of allowing the secured party who has fu.·st filed to make 
subsequent advanees without each time ha•!Ulg1 as a condition of protectiont to 
check :for filings later th:1n his. Note, hov.·eve.r, that hls protection is not absolute: 
if, in the example, B's advance creates a purchase money security intergst, he has 
prioz:ity under subsection ( 4). o.r, in the case of inventory, under subsection (3) 
provided he has properly notified .4.. (See further Example 3 below.) 
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Example 2. A and B make non~pureb.ase money advances against the same col­
lateral. l'he collateral is in the debtor's possession and neither interest is per­
fected when the second advance is made. Whichever secured party first _perfects 
his interest (by taking possession o:f the collateral or by :filing) takes priority 
and it makes no difference whether or not he knows of the other .interest at the 
time he perfeets his own. 

Subsections (5)(a) and (5) (b) both lead to this result. It may he regarded as 
an o.doption, in this type of situation, of the !dea, deeply rooted at common law, 
of a race of diligence among creditors. Subsection (5) (c) adds the thought that 
so :ong as neither of the interests is perfected, the one which first attached (i. e. 
under the a<lvance first tnadc) has priority. 'I'he last mentioned rule may be 
thought to be of merely theoretic.al interest1 since it is hard to imagine a situation 
where the case would come into litigation ,vithout either A or B having perfected 
his interest. If neither 'interest had been perfected at the tihle of the filing of a. 
petition ln bankruptcy~ of course neither would be good against the trustee in 
bankruptcy. 

Ex.ample 3. A has a temporarily :perfected (21 day) security interest, unftled, in 
a negotiable document in the debtor's possession under§ 9-304(4) or (5). On the 
fifth day B files and thus peri~1.::cs a security interest in the same document. On the 
tenth day A files .• 4. has pl'lo.r1~7. whether or not he knows of B's interest when he 
files. 

The result follows from subsection (6) ,vhich classifies security interests accord~ 
ing to the manner of their initial perfection. The ease therefore falls under sub .. 
section (5)(b) and not under (5)(a}; A prevails because his interest was first 
perfected although B was first to fiI~. 

Example 4. On February 1 A makes an ad.vu.nee against machinery in the debtor's 
possession and files his financing st.."lten1ert. On 11areh 1 B makes an advance 
against the sa1ne machinery and files his financing statement. On AprH 1 A makes 
a further advance, under the orlginal secutity agreement, against the same ma­
chinery (which is covered by the original fin:::ncing statement and thus :perfected 
when made). A ht:s pri(lrity over B both as :o the February 1 and as to the 
_.\pril 1 advance and it 1nakes no difference ,vhether- or not A knows of B's inter­
vening advance when he makes his second advance. 

The case falls under subsection (5) (a), since both interests are perfected by filing. 
A wins~ as to the .. <\.pril 1 advance, because he first filed, even though B's interest 
attached, and indeed was perlected, first. § 9-204(5) and the Comment thereto 
should be -consulted for the validation o-f. future advances. § 9--313 provides for 
cases involving :fixtures. 

Example 5. On February 1 A makes advances to X under a security agreement 
which covers "all the machinery in X1s :plant" and contains an after....acquind 
property clause. A promptly files his financing statement. 011 March 1 X acquires 
a ne,v machine, B makes an advance against it and files his financing statement. 
On A,pril 1 A1 under the original security agreement, makes an advance against 
the n1achine acquired March 1~ If B's advance creates a purchase money security 
interest, he has priority under subsection ( 4) (provided he filed before X received 
possession of the machine or within ten days thereafter). If B's advance, although 
he gave new value, did not create a purchase money interest, 1\ has priority for 
the reasons stated under Example 4. 

Cross Refel.'enees: 

§§ 9-204(1) and 9-303. 
Point 1: §§ 4-208, 9-301. 9-304. 9-306, 9-307, 9-308, 9-309, 9-310, 9-313, 9-314, 

9-~15 and 9-316. 
Point 2: § 9-204(4) (a), . 
Point 3: §§ 9-108, 9-204(3) and (4), 9-304(4) and (5). 
Point 4: §§ 9-204(5), 9-304(4) and (5) and 9-402(1). 

Definitional Cross References: 

uBank"'. § 1-201, 
"Chattel paper''. § 9-105. 
''Collateral'. § 9-105. 
1'Debtor". § 9~105. 
"Documents11

• § 9~105. 
"Give notice11

• § 1~201. 
''Goods". § 9-105. 
"Inscru.ments". § 9-105. 
urnventory''. § 9-10"9. 
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"Knowledge". § 1-201. 
"Person". § 1-201. 
"P-;:oceeds". § 9-306. 
"Purchase money security interest". § 9-107. 
"Receives" notification. § 1-201. 
"Secured party,,. § 9-105. 
"Security''. !§ 8-102 and 9-105. 
''Security interest». § 1-201. 
"\talue". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950. §§ 43-27 • 30 (crop liens). 

Comment: Subsection 9-312(2) appears to change Virginia law as stated in Mc­
Cormick v. Terry, 147 Va. 448, 453-59. 137 S.E. 452 (1927), Sn whleh ';he Supreme 
Court of Appeals said, ult may be conceded that it was competent for the legis­
lature to -provide that the lien for advances on crops seeded after the execution 
of a deed of t:ruat on land should have priority over a prior re_corded lien on the 
p:rem:iaes, yet it has not been seen fit to do so. 'rhe party making the advances 
was chargeable with knowledge of the existence of the prior mortgage, and if he 
desired to make the advances, or intended to secure them~ he had bu.; to get the 
eonsent of the mortgagee that the crops should be removed before sale, or th.at as 
to crops he should have priority." However, this case is not squarely in point 
with the UCO since the action was brought by the party making the crop advances 
against the purchaser o:f the land at the judicial sale to enjoin him from taking the 
crops in accordance with the terms o.l the sale. 

§ 9-313. Priority of Security Interests ln Fixtures. (1) The rules of 
this section do not apply to goods incol"jlorated into a structure in the man· 
ner of lumber, bricks, tile, cement, glass, metal work and the like and no 
security interest in them exists under this Article unless the structure 
remains personal property under applicable Jaw. The law of this State 
other than this Act determines whether and when other goods become fix­
tures. This Act does not prevent creation of an encumbrance upon fixtures 
or real estate pursuant to the law applicable to real estate. 

(2) A security interest which attaches to goods before they become 
1bctures takes priority as to the goods over the claims of all persons who 
have an interest in the real estate except as stated in subsection ( 4). 

(3) A security interest which attaches to goods after they become 
fixtures is valid against all persons subsequently acquiring interests in the 
real estate except as stated in subsection (4) but is .invalid against any 
person with an interest in the real estate at the time the security interest 
attaches to the goods who has not in writing consented to the security in­
terest or disclaimed an interest in the ,goods as fixtures. 

( 4) The security interests described in subsections (2) and (3) do not 
take priority over 

(a) a subsequent purchaser for value of any interest in the real 
estate; or 

(b) a creditor with a lien on the real estate subsequently obtained by 
judicial proceedings ; or 

( c) a creditor with a prior encwnbrance of record on the real estate 
to the extent that he makes subsequent advances 

if the subsequent purchase is made, the lien by judicial proceedings is ob­
tained, or the subsequent advance under the prior encumbrance is made or 
contracted for without knowledge of the security interest and before it is 
perfected. A purchaser of the real estate at a foreclosure sale other than 
an encumbrancer purchasing at his own foreclosure sale is a subsequent 
purchaser within this section. 
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(5) When under subsections (2) or (3) and (4) a secured party has 
priority over the claims of all persons who have interests in the real estate, 
he may, on default, subject to the provisions of Part 5, remove his collateral 
from the real estate but he must reimburse any encumbrancer or owner 
of the real estate who is not the debtor and who has not otherwise agreed 
for the cost of repair of any physical injury, but not for any diminution in 
value of the real estate caused by the absence of the goods removed or by 
any necessity for replacing them. A person entitled to reimbursement may 
refuse permission to remove until the secured party gives adequate se­
curity for the performance of this obligation. 

COMMENT: Prior Uniform Statutory Provision: § 7, Uniform Conditional Sales 
Act. 

Changes: Changed in substance. 

Purposes of Changes: 1. To state when a secured party claiming an interest in 
goods as fixtures under this Act is entitled to priority over a person claiming an 
interest in the same goods by reason of the law applicable to real estate. 

2. This Section, like § 7 of the Uniform Conditional Sales Act, leaves it to other 
law to determine when chattels become realty by affixation except to the extent 
that the first sentence of subsection (1) makes clear that the Section does not 
apply to structural materials. 

3. Where a security interest in the goods as chattels has attached before affixa­
tion, subsection (2) gives the secured party priority over all prior claims based on 
an interest in the realty. If the secured party perfects his interest by filing,-which 
he may do in advance of afl'ixation, he takes priority over subsequent realty claims 
as well. So long as he fails to perfect his interest he may, however, be subordi­
nated to subsequent claimants described in subsections (4) (a), (b) and (c). The 
last sentence of subsection (4) on purchasers at foreclosure sales clarifies a point 
on which prior decisions have been in conflict. 

4. Subsection (3) permits a chattel interest to be taken in goods after they have 
become :fixtures. In this case the secured :party has the same rights against 
subsequent real estate interests as when his mterest was taken before a:ffixation. 
However the post-affixation security interest is invalid against prior real estate 
claims unless they agree in writing to a subordinate status. The reason for the 
distinction taken, as to prior real estate claims, between the pre-affixation and 
post-afl'ixation security interest is that in the former case the value of the real 
estate is presumably being increased by the addition of the fixture, while in the 
latter case value, on which the real estate encumbrancer may have counted. is 
being in a sense deducted from the real estate by the separate financing of a part 
of it as a fixture. 

5. Subsection (5) is an important departure from § 7 of the Uniform Condi­
tional Sales Act and from much other conditional sales legislation. Under the 
Uniform Conditional Sales Act a conditional vendor could not sever and remove 
the affixed chattel if a "material injury to the freehold" would result. The courts 
of various jurisdictions were in sharp disagreement on the meaning of "material 
injury": some held that only physical injury was meant-; others adopted the so­
called "institutional theory" and denied removal whenever the "going value" of 
the structure would be materially diminished by the removal. Under these rules 
the conditional vendor either could not remove at all, or, if he could, could damage 
the structure on removal without becoming accountable to the real estate claimant. 
The situation was complicated by the fact that it became increasingly difficult to 
predict what types of goods the courts in a given jurisdiction would hold not 
subject to removal. 

Subsection (5) abandons the "material injury to the freehold" rule. Instead a 
secured party entitled to priority may in all cases sever and remove his collateral, 
subject, however, to a duty to reimburse any real estate claimant (other than the 
debtor himself) for any physical injury caused by the removal The right to 
reimhursement is implemented by the last sentence of subsection ( 5) which gives 
the re;tl estate claimant a statutory right to security or indemnity, failing which 
he may refuse permission to remove. The subsection ( 5) rule thus accomplishes 
two things: it puts an end to the uncertainty which has grown up under the 
'
1material injury" rule, while at the same time it protects the real estate claimant 

under the reimbursement provisions. 

6. Under this Article as under the Uniform Conditional Sales Act the place of 
filing with respect to goods affixed or to be affixed to realty is with the real estate 
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records and not with the chattel records. See § 9-401 on the place oi filing and 
§ 9-402 on the form of financing statement. 

Cross References: 
§§ 9-102(1), 9-104(j) and 9..,'312(1). 
Point 3: §§ 9-204(1), 9-303 and 9-402(1). 
Point 5: Part 5. 
Point 6: s§ 9-401(1) (b) and 9-402. 

Definitional Cross References: 
"'Collateral". § 9-105, 
"Contract;,. § 1~201. 
"Creditor." § 1-201. 
''DeDtor". § 9-105. 
'"Goodsu. § 9-105. 
"'Knowledge11

, § 1-201. 
1'Person". § 1-201. 
"'Purchaseu. § 1~201. 
aPurchaser''. § 1~201. 
"Secured party''. § 9-105. 
"Security interest". § 1-201. 
'''\raluen. § 1-201. 
11 Writing1

'. § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment~ This section is consistent with the .approach ta.ken in Holt v. Henley, 
232 U.S. 637 (1914), which involved the relative rights of a mortgagee of a plant 
and the conditional vendor of a sprinkHng system subsequently 11aced in the plant 
under an unrecorded conditional sale con~ct. The conditiona vendor prevailed 
over 'the mortgagee, the U.S. Supreme Cou:rt in 232 U.S, at 641 saying: 1'We 
believe the better rule in a case like this, and the one consistent 'With the Virginia 
decisions so far as they have gone, is that 'the mortgagees take just such an in­
terest in the property as the mortgagor acquired; no more no less.'" Furthermore, 
the Court sa1d: "Removal would not a.ffoot the integrity of the structure on which 
the mortgagees advanced. To hold that the mere fact of annexing the system to 
the freeholde.r overrode the agreement that it should :remain personalty o.nd st:i.11 
belong to Holt would be to give a mystic impor...anee to attachments by bolts and 
sc:rews.'1 

This section incorporates the Hother'' law of the state to determine what are fix~ 
tures. The test of what constitutes fixtures in Virginia .is discussed in Danville 
Holding Corp. v, Clement, 178 Va. 223, 16 S.E.2d 346 (1941). 

§ 9-314. Accessions. (1) A security interest in goods which attaches 
before they are installed in or affixed to other goods takes priority as to 
the goods installed or affixed ( called in this section "accessions") over the 
claims of all persons to the whole except as stated in subsection (3) and 
subject to § 9-315 (1). 

(2) A security interest which attaches to goods after they become 
part of a whole is valid against all persons subsequently acquiring interests 
in the whole except as stated in subsection (3) but is invalid against any 
person with an interest in the whole at the time the security interest at­
taches to the goods who has not in writing consented to the security in­
terest or disclaimed an interest in the goods as part of the whole. 

(3) '.['he security interests described in subsections (1) and (2) do not 
take priority over 

(a) a subsequent purchaser for value of any interest in the whole; or 
(b) a creditor with a lien on the whole subsequently obtained by judi­

cial proceedings; or 
( c) a creditor with a prior perfected security interest in the whole 

to the extent that he makes subsequent advances 
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if the subsequent purchase is made, the lien by judicial proceedings ob­
tained or the subsequent advance under the prior perfected security in­
terest is made or contracted for without knowledge of the security interest 
and before it is perfected. A purchaser of the whole at a foreclosure sale 
other than the holder of a perfected security interest purchasing at his 
own foreclosure sale is !' subsequent purchaser within this section. 

( •i) When under subsections ( 1) or (2) and (3) a secured party has 
an interest in accessions which has priority over the claims of all persons 
who have interests in the whole, he may on default subject to the provi­
sions of Part 5 removed his collateral from the whole but he must reimburse 
any encumbrancer or"i.>wner of the whole who is not the debtor and who 
has not otherwise agreed for the cost of repair of any physical injury but 
not for any diminution in value of the whole caused by the absence of the 
goods removed or by any necessity for replacing them. A person entitled 
to reimbursement may refuse permission to remove until the secured party 
gives adequate security for the performance of this obligation. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. To state when a secured party claiming an interest in goods installed 
in or affixed to other goods is entitled to priority over a party with a security in­
terest in the whole. 

2. This Section changes prior law in that the secured party claiming an interest in 
a part {e. g., a new motor in an old car) is entitled to priority and has a right to 
remove even though under other rules of. law the part now belongs to the whole. 
The Section adopts the same policy as that stated in § 9-313 for fixtures. 

3, This Section does not apply to goods which, for example, are so commingled in 
a manufacturing process that their original identity is lost. That type of situation 
is covered in § 9-315. § 9-315 should also be consulted for the effect of o. financing 
statement which claims both component parts and the resulting product. 

Cross References: 
§§ 9-204(1), 9-303 and 9-312(1) and Part 5. 
Point 2: § 9-31.t 
Point 3: § 9-315" 

Definitional Cross Referenees: 
"Collateral". § 9-105. 
;'Creditor''. § 1-201. 
"Debtor11. § 9~105. 
"Goods". § 9-105. 
''Knowledge". § 1~201. 
"Person". § 1-201. 
"Purchaser". § 1-201. 
"Secured party". § 9-105. 
"Seeurity intet'es-t:1'. § 1~201. 
"Value". § 1-201. 
HWriting~1. § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None.. 

§ 9·315. Priority When Goods Are Commingled or Processed. (1) If 
a security interest in goods was perfected and subsequently the goods or 
a part thereof have become part of a product or mass, the security interest 
continues in the product or mass if 

( a) the goods are so manufactured, processed, assembled or commin­
gled that their identity is lost in the product or mass; or 

( b) a financing statement covering the original goods also covers the 
product into which the goods have been manufactured, processed or assem­
bled. 
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In a case to which paragraph (b) applies, no separate security interest in 
that part of the original goods which has been mannfactnred, processed or 
assembled into the product may be claimed under § 9-314. 

(2) When under subsection (1) more than one security interest at­
taches to the product or mass, they rank equally according to the ratio 
that the cost of the goods to which each interest J)riginally attached bears 
to the cost of the total product or mass. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. To state when a secured party whose collateral contributes to a 
product has priority over others who have conflicting claims in the same product. 

2. This Section changes the law in some jurisdictions where a security interest in 
goods (e. g., raw materials) was lost when the goods lost their identity by being 
commingled or processed. Under this Section the security interest continues .in 
the resulting mass or product in the cases stated in subsection (1). 

3. This section applies not only to cases where flour, sugar and eggs are cqm­
mingled into cake mix or cake, but also to cases where components are assembled 
into a machine. In the latter case a secured party is put to an election at the 
time of filing, by the last sentence of subsection (l)i whether to claim under this 
section or to claim a security interest in one component under § 9-314. 

4. Subsection (2) is new and is needed because under subsection (1) it is possible 
to have more than one secured party claiming an interest in a product. The rule 
stated treats all such interests as being of equal priority entitled to share ratably 
in the product. 

Cross References: 

§§ 9-204(1), 9-303, 9-312(1) and 9-314. 

Definitional Cross References: 

''Goods". § 9-106. 
"Security interest". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior. Statutes: None. 

§ 9-316. Priority Subject to Subordination. Nothing in this Article 
prevents subordination by agreement by any person entitled to priority. 

COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: The several preceding sections deal elaborately with questions of 
priority. This Section is inserted to make it entirely clear that a person entitled 
to priority may effectively agree to subordinate his claim. Only the person en­
titled to priority may make such an agreement: his rights cannot be adversely 
affected by an agreement to which he is not a party. 

Cross References: 

§§ 1-102 and 9-312(1). 

Definitional Cross References: 

"Agreement". ·§ 1-201. 
"Person". § 1-201. 

Prior Statutes: None. 

VIRGINIA ANNOTATIONS 

§ 9-317. Secured Party Not Obligated on Contract of Debtor. The 
mere existence of a security interest or authority given to the debtor to 
dispose of or use collateral does not impose contract or tort liability upon 
the secured party for the debtor's acts or omissions. 
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COMMENT: Prior Uniform Statutory Pl:ovi.sion: § 12, Uniform Trust Receipts 
Act. 

Changes: Rewritten; no changes in substance. 

Purposes of Changes: There were a few common law decisions, mostly in_ cases 
involving trust receipts, which suggested1 ll they did not hold, that a secured party 
who gave his debtor liberty of sale might be liable (for example, for breach of 
warranty} on the debtor's contracts of sale. The theory was grounded on the law 
oi agency; the debtor being regarded as selling agent for the secured party as 
principal. This section rejects that theory. § 12 of the Uniform Trust Receipts 
Act provided that the entruster was not subject to liability, merely because of his 
status as entrusti:>1, on sate of the goods subject to trust receipt. This Section 
adopts the policy of the prior act and states it in general terms. 

Cross Reference: 

§ 2-210(4). 

Definitional Cross References: 

"Collateral''. § 9-105. 
"Contract11

• § 1~201. 
"Debtor". § 9-105. 
"Secured party". § 9-105. 
"Security interestn. § 1-201. 

VffiGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 9-318. Defenses Against Assignee; Modification of Contract After 
Notification of Assignment; Term Prohibiting Assignment Ineffective; 
Identification and Proof of Assignment. (1) Unless an account debtor has 
made an enforceable agreement not to assert defenses or claims arising 
out of a sale as provided in§ 9-206 the rights of an assignee are subject to 

(a) all the terms of the contract between the account debtor and as­
signor and any defense or claim arising therefrom; and 

(b) any other defense or claim of the account debtor against the as­
signor which accrues before the account debtor receives notification or th., 
a.ssignment. -

(2) So far as the right to payment under an assigned contract right 
has not already become an account, and notwithstanding notification of the 
assignment, any modification of or substitution for the contract made in 
good faith and in accordance with reasonable commercial standards is 
effective against an assignee unless the account debtor has otherwise agreed 
but the assignee acquires corresponding rights under the modified or sub­
stituted contract. The assignment may provide that such modification or 
substitution is a breach by the assignor. 

(3) The account debtor is authorized to pay the assignor until the ac­
count debtor receives notification that the account has been assigned and 
that payment is to be made to the assignee. A notification which does not 
reasonably identify the rights assigned is ineffective. If requested by the 
account debtor, the assignee must seasonably furnish reasonable proof 
that the assignment has been made and unless he does so the account 
debtor may pay the assignor. 

( 4) A term in any contract between an account debtor and an assignor 
which prohibits assignment of an account or contract right to which they 
are parties is ineffective. 

CO~Il\<IENT: Prior Uniform Statutory Provision: § 9(3), Uniform Trust Receipts. 
Act. 
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Purposes: 1, Subsection (1) makes no substantial change in prior la\V. An as­
signee has traditionally been subject to defenses or set-offs e.'tisting before an 
account debtor is notified of the assignment.- \Vhen the account debtor's defenses 
on an assigned account, chattel paper or a contract right arise from Lhe contract 
between him and the. assignor it makes no difference wh0ther the breach giving 
rise to the defense occurs before or after the account debtor is notified of the 
assignment (subsection ·(l) (a)). The account debtor may also have claims against 
the assignor which arise independently of that contraet: an assignee is subject to 
an such claims \Vhlch acc.."'U.e before, and free of all those which accrue after, the 
account debtor is notified (subsection (1) (b)). The account debtor may waive his 
right to assert claims or defenses against an assignee to the extent provided in 
§ 9-206. 

2. "Contract rights" as defined in § 9-106 a:re in ffeDBI'al rights to payments of 
money to be earned under an existing contract. Prior law was in confusion as to 
whether modification of an executor., contract by account debtor a.nd assignor 
without the assignee's consent was possible after notification of an assignment. 
Subsection (2) makes good faith modifica!ions by assignor and account debtor 
without the assignee/s consent effective against the a'Ssignee even after notifica­
tion. This Nle may do some violence to accepted doctrines of contraet hnv, Ne\'.'erK 
theless it is a sound and indeed a necessary 1·ule in view of the realities of large 
scale r,:rocurement. When for ex..1.mple it becomes necessary for a gorernment 
agency to cut back or modify existing contracts, companible al'l"J.nge1nents must 
be made promptly in hundreds and even thousands of subcontracts l}ing in many 
tiers below the prime contract. Typically the right to payments under these sub­
contracts will have been assigned. The government, as sovereign, might have the 
right to am.end or terminate existing contracts apart from statute. This subsection 
gives the prime contractor (the account debtor) the right to make the required 
arrangements directly with his subcontractors without undertaking the task of pro­
curing assents from the many banks to whom rights under the contracts may have 
been assigned. Assignees are protected by the pro,ision which gives them auto­
matically corresponding rights under the modified o:r substituted contract. Notice 
that subsection (2) applies only "so far a.s the right to payment under an assigned 
contract right has: not already become an account,u and therefore its application 
ends entire!y when the work is done or the goods furnished. 

3. Subsection (3) clarifies the right of an account debtor to make payment to his 
sellerMassignor in an "indirect collection" situation (see Comment to 9 9~308). So 
long as the assignee permits the assignor to collect accounts or leaves hlm in 
possession of chattel paper which does not indicate that payment is to be made at 
some place othCJ:' than the assignor1s plac:e of business, the account debtor rnay 
pay the assignor even though he may kno,v of the assignment. In such a situation 
an assignee who wants to take over collections must notify the account debtor to 
make furlher payments to hlm. 

4. Subsection (4) breaks sharply with the older contra.et doctrines by denying 
effectiveness to contractual terms prohibiting assignment of accounts and contract 
rights-that is, sums due and to become d~e under contracts of sale, construction 
contracts and the like. Cnder the rule as stated an assignment would be effective 
even if made to an assignee who took with full knowledge that the account debtor 
had sought to prohibit or restrict assignment of the account or of the money to be 
earned under the contract. 

It is only for the past hundred years that our law has recognized the J'ossibility of 
assigning choses in action. The history of this development, at law an equity, is in 
broad outline _well known. Lingering traces of the absolute common law prohibi~ 
tion have survived almost to our own day. 

There can be no doubt that a term. prohibiting assignment of p:roceeds was effec­
tive against an assignee with notice through the nineteenth century and well into 
the twentieth. § 151 of the Restatement of Contracts (1932) so states the low 
without qualificatioJL 

That role of law has been progressively undermined by a process of erosion which 
began muclt earlier than the cited section of the Restatement of Contracts would 
suggest. The eases are legion in which courts have construed the heart out of 
prohibitozy or restricti't·e terms and held the assignment good. The cases are not 
lacking where courts have flatly held :.tssigrunents valid without bothering to con­
strue away the prohibition. See 4 Corbin on Cont.mets (1951) §§ 872. 873. Such 
eases as Allhusen v. Caristo Const. Corp 0 303 N.Y. 446, 103 N.E.2d 891 (1952), 
would be rejected by this subsection. 
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rhis gradual and largely unacknowledged shift in legal doctrine has taken place 
1n response to economic need: as accounts and contract rights have become the 
coHateraI which secures an ever increasing number of financing transactions, it has 
been necessary to reshape the law so that these intangibles, like negotiable instru~ 
ments and negotiable documents of title, can be freely assigned. 

Subsection (4) thus states a rule of law whic..'l is widely recognized in the cases and 
~hich corresponds to current business practices. It can be regarded as a :revolu­
tionary departure only by those who still cherish the hope that we n1ay yet return 
to the views entertained some b.vo hundred years ago by the Court of King's 
Bench.. 

6. The Federd.l Assignment of Claims ,.-\.ct of 1940--to which of course this section 
is snbject--_requires that assignments of claims against the United States be filed 
as provided in that Act. Many large business enterp1'i.ses, situated like the United 
States in that claims against them are held by hundreds or thousands of sub­
eontraetors or suppliers, often require in their contract or purchase order iorm.s 
that assignments against them be filed in a prescribed way. Subsection (3) re­
quires reasonable identification oi the account or contract right assigned and 
recognizes the right of an account debtor to require reasonable proof of the making 
of the assignment and to that extent validates such requirements in contracts or 
purchase order forms. If the notification does not contain such reasonable identifi­
cation or if such reasonable proof is not furnished on request the account debtor 
may disregard the assignment and make payment to the assignor. What is 
"reasonahle11 is not left to the arbitrary decision of the account debtor; if there 
is doubt as to the adequacy either of a. notification or of proof sub1nitted after re­
quest~ the account debtor may not be safe in disregarding it unless he has notified 
the assignee with commercial promptness as to the respec:s in which identification 
or :proof is considered defective. 

6. If the thing to be assigned is the beneficiary's right under a letter of credit, 
§ 5-116 should be consulted. 

Cross References: 

Point 1: § 9-206. 
Point 3: §§ 9-205 and 9-308. 
Point 4: § 2-21-0(2) and (3). 
Point 6: § 5-116. 

Definitional Cross References: 

''Account'1• § 9-106. 
"Account debtor". § 9-106. 
uAgreeroent". § 1-201. 
"Contr:1ct". § 1~201. 
::contract right", § 9-106. 
"Good faith". § 1-201. 
"Partyn. § 1-20L 
uReceives-'' notification. § 1-201. 
urughts". § 1-201. 
"Sale". §§ 2-106 and 9-105. 
"Seasonably0

• § 1-204. 
"Term''. § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-558 (trust receipts); 43-65 (crop liens). 

Comment: Subsection 9~318(1) is in accord with the statement in Hartford Fire 
Ins. Co. v. Mut. Savings and Loan Co., Inc., 193 Va. 269, 277, 68 S.E.2d 541 (1952), 
that:' "~.\.n assignee or pledgee of a non.-negotiable paper, steps into the shoes of an 
assignor, or pledgor, and takes the assignment subject to all defenses of the obligor 
against the assignor. or pledgor1 existing before notice of assignment/' 
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PART 4 

FILING 

§ 9-401. Place of Filing; Erroneous Filing; Removal of Collateml. 
(1) 'rhe proper place to file in order to perfect a security interest is as 
follows: 

(a) when the collateral is equipment used in farming operati-Ons, or 
farm products, or accounts, contract rights or generai intangibles arising 
from or relating to the sale of farm products by a farmer, or consumer 
goods, then in the office of the clerk of the court in which deeds are ad­
mitted to record in the county or city of the debtor's residence or if the 
debtor is not a resident of this State then in the office of such clerk in the 
county or ci,ty where goods are kept, and in addition when the collateral 
is crops in the office of such clerk in the county or city where the land on 
which the crops are growing or to be grown is located; 

(b) when the collateral is goods which at the time the security in­
terest attaches are or are to become fixtures, then in the office where a 
mortgage on the real estate concerned would be filed or recorded; 

( c) in all other cases, in the office of the State Corporation Commis­
sion and in addition, if the debtor has a place of business in only one county 
or city of this State, also in the office of the clerk of the court in which deeds 
are admitted to record of such county or city, or, if the debtor has no place 
of business in this State, but resides in the State, also in the office of such 
clerk of the county or city in which he resides. 

(2) A filing which is made iu good faith in an improper place or not 
in all of the places required by this section is nevertheless effective with 
regard to any collateral as to which the filing complied with the require­
ments of this Article and is also effective with regard to collateral covered 
by the financing statement against any person who has knowledge of the 
contents of such financing statement. 

(3) A filing which is made in the proper place in this State continues 
effective even though the debtor's residence or place of business or the 
location of the collateral or its use, whichever controlled the original filing, 
is thereafter changed, 

(4) If collateral is brought into this State from another jurisdiction, 
the rules stated in § 9-103 determine whether filing is necessary in this 
State. 

(VALC Note: The Official Text offers Alternative Subsections as follows: 
Firsi. Alternative Subsection ( 1) 

{1} The proper place to file in order to perfect a security intetest is as follows: 

(a) when the collatet"al is goods which at the time the security interest attaches 
are or _are to become fixture-:;, then in the office where a mortgage on the real 
estate concerned would be filed or recorded; 

(b) in all other casest in the office of the (Secretary of State). 

Seeond Alternative Subsection {1) 

(1) The proper place to file in order to perfect a security interest is as follows: 
(a) when the collateral is equipment used in fa.rming operations, or farm 
products, or accounts. contract rights or general intangibles arising from o.r re-
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lating to the sale of farm products by a farmer, or consumer goods, then in the 
office of the ..• in the county of the de.btor1s residence or if the debtor is not a 
.resident of this state then in the office of the ... in the county whe,re the goods are 
kept, and in addition when the collateral is crops in the office of the ..• in the 
county where the land on whieh the crops a.re growing or to be grown is located; 

(b) when the eollateral is goods which at the time the security interest attaches 
are or are to become fixtures, then in the office where a mortgage on the real 
estate concerned would Qe -filed or recorded; 

(c) in all other cases, in the office of the (Secretary of State)~ 

Alternative Subsection (3). 

(3) il filing which is made in the proper county continues effeetive for four 
months after a change to another· county of the debtor's residence or place of 
business or the location of the collateral, whichever controlled the original filing. 
It becomes ineffective thereafter unless a copy of the financing statement signed 
by the secured party is filed in the new county within said period. The security: 
interest may also be perfected in the ne"\\' county after the expiration of the four­
month period; in such case perfection dates from the time of perfei!tion in the 
new county. A change in the use of the collateral does not impair the effectiveness 
of the original filing.) 

COMME~T: Prior Uniform Statutory Provision: § 4, Uniform Trust Receipts 
Act; §§ 6 and 71 Uniform Conditional Sales Act. 

Purposes: 1. Under chattel mortgage acts1 the Uniform Conditional Sales Act and 
other conditional sales legislation the geographical unit for filing or recording was 
local: the county or township in which the mortgagor or vendee resided or in 
which the goods sold or mortgaged were kept. The Uniform Trust Receipts Act 
used the state as the geographical filing unit: under that ~-let statements of trust 
receipt financing were filed with an official in the state capital and were not :filed 
locally. The state-v.'lde filing system of the Trust Receipts Act has been followed 
in many aceounts reecivable and :factor1s 1ien acts. 

Both systems have their advocates and both their own acivantages and drawbacks. 
The principal advantage of state-wide filing is e:lse of access to the credit informa­
tion which the ftles exist to pr(l'Vlde. Consider for example the national distributor 
who wishes to have current information about the credit standing of the thousands 
of persons he sells to on credit. The more completely the files are centralized on 
a state~wide basist the easier and cheaper it becomes to procure credit information; 
the more the files are scattered in local filing units, the more burdensome and 
costly. On the other hand, it can be said that most credit inquiries about local busi­
nesses, farmers and consumers come from 1ocal sou.rces; convenience is served hy 
having the .files IocaJly available and there is no great advantage in centralized 
filing. 

This Section does not attempt to resolve the controversy between the advocates of 
a completely centralized stn.te~wide filing system and those of a large degree of 
local autonomy. Instead the Section ls drafted in a series of alternatives; local 
considerations of policy will determine the choice to he made. 

2. Fortunately there is general agreement that the proper filing place for security 
interests in fixtures is in the office where a mortgage on the real estate concerned 
would be filed or recorded, and subsection (1) {a) in the First Alternative and 
subsection (1) (b) in the Second and Third Alternatives so provide. This provision 
follows the Uniform Conciitional Sales 1\cl. Note that there is no requirement for 
an additional filing with the chattel records. 

3. In states where it is felt wise to preserve local filing for transactions of essen­
tially local interest, either the Second or Thlrd .<\.lternatives of subsection {1) 
should be adopted. Subsection (1) (a) in both alternatives provides county (town­
ship, etc.) filing for consumer goods transactions and for agricultural transactions 
(farm equipment, farm products, farm accounts and crops), Note that the sub .. 
section departs from § 6 of the Uniform Conditional Sales Act and adopts instead 
the policy of many chattel mortgage acts in selecting the county of the debtor's 
residence. rather than the county where the goods are located. as the normal filing 
place. V,.'"here, ho,vever, the dehtor is an out*of-sta.te resident the filing must of 
necessity be in the county where the goods are, and the subsection so provides. 
Though not expressly stated, it is evident that filing for an assignment of accounts 
arising from the sale of farm products by a farmer who is not a :resident must be 
in the county where the debtor keeps his farm products. In the case of crops, 
where the land is in one county and the debtor's residence in another, filing must 
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be made in both counties. The policy of the subsection is to require fi1ing in the 
place or places where a creditor wou1d normally look for information conceming 
interests created by a debtor. 
4. It is thought that sound policy requires a state-.'r,'1.de :filing system for all trans­
actions e."(.CeIJt the ess.:mtially loeal ones covered in suhsection (1) (a) of the Second 
and Third Alternatives and transactions involving ::tx:tures covered in .subsection 
(1) (h) of the Second and Third Alternatives. Subsection (1) (c} so provides in 
both alternatives, as does subsection (1) {b} in the First Alternative. In a state 
which has adopted either the Second or Third Alternative, central filing \Vould be 
required when the collateral 1.t·a.s any kind of goods except consumer goods. farm 
equipment or fann products (including crops); documents; chattel pap.er; anrl 
accounts, contract rights anrl general intangibles. unless related to a farrn. Note 
that the filing provi_sions of this article do not apply to instruments (see§ 3~304). 
If the Third Alternative subsection {l) is adopted, then local filing, in addition to 
the central filing, is required in all the cases stated in the preceding paragraph, 
with :respect to any debtor whose places of business within the state are all within 
a single county (township, etc.) or a debtor who is not engaged in business. 
In states ,vhere the arguments for a completely cent::ralized set of files ( except for 
fixtures) :p:revail, the First Alternative subsection (1) should be adopted. That 
alternative pTovides for e."Cc1usive centTal filing of all security interests except those 
in fixtures. 
5. When a seeured party has in good fo.ith attempted to comply with the filing 
requirements but has not done so correctly, subsection (2) makes his filing effective 
in so far as it -·.vas proper, and also makes it good for all collateral eover$d by the 
financing st.a.ten1ent against any person who actually knows the contents of the 
in1properly filed statement. The subsection rejects the occasional decisions that 
an improperly filed record is ineffective to give notice even to a person \Vho knows 
of it. But if the Third Alternative subsection {!) is adopted, the requirements of 
.subsection (1) (c) are not complied with unless there is filing in both offiees speci­
fied; filing in only one of two :required places is not effective except as against 
one with actual knowledge. 
6. Subsection (3) deals with change of 1--esidence or place of business or the loca­
tion or use of the goods affArr a proper filing has heen made. The subsection is im ... 
portant only ,vhen local filing is required, and covers only changes bet,veen locai 
filing units in t~e .State. For changes of location between states sr,e § 9~103(3). 
Subsection (3) is presented in alternative forms. Under the first no ne,v filing .is 
required in the county to which the collateral has been removed. Under alternative 
subsection (3} the original filing lapses four months after the change in location; 
this is !he same rule that is applied by§ 9-103(3) to the case of collate1-al brought 
into the state subject to a security interest which attached elsewhere. 

Cross References: 
~§ 9·302, 9·304 and 9-307(2). 
Point 2: § 9-313. 
Point 6: § 9-103(3). 

Definitional Cross References: 
"'Account,., § 9-106. 
"Collateral". § 9-105. 
"Consumer goods1

'. § 9-109. 
"Debtor'. § 9·105. 
'
1Equipment1

'. § 9-109. 
"Farm products". § 9-109. 
uFinanc1ng statement". § 9~402. 
''Good faith". § 1-201. 
"Goods". § 9-105. 
"Know!edge11

• § 1-201. 
"Person". § 1-201. 
"Secured party". ' 9~105. 
''Securitv interest'. § 1~201. 
"Signed''. § 1~201. 

YIRGI:'\'IA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6w562 (trust receipts); 11~5 (assignments of accounts 
:receivable); 43-27 ( crop Hens); 43-42 - 43 (liens on off.spiing of certain animals) i 
43-52 • 53 (agricultural chattel deeds of trust); 55-88 • 89 (conditional sales): 55-96 
(ehuttel mortg:agea, deeds of trust, and bailment 1e3.ses); 55-96.1 (:property used 
in business of contractor, 1og6er, -or sawmiller); 55~97 {property in more than one 
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locality); 55-98 (property removed from one locality to another); 55-99 (property 
brought into Virginia from outside the State); 55-100 (civil aircraft); 55-101 (re· 
cording in county or corporation); 55-146 (factor's lien). 

Comment: Virginia statutes provide for central filing, local filing, and both eentral 
and local filing, but for the most part only local filing is required. Conditional a.ales 
of railroad equipment, under Code 1950, § 55-89, are filed only in the office of the 
State Corporation Commission. Instruments affecting the title or interest in civil 
aircraft, under Code 1950, § 55-100, are filed only in an office designated by the 
laws of the United States. 13tatements concerning trust receipt financing are filed 
centrally, in the office of the State Corporation Commission, and locally, in the 
county or city of the trustee's residence or principal place of business. Other se­
curity instruments are filed locally only. 

Under the UCC central filin, would be required in the following cases, where 
under present law only local filing is required, -with the possibility of also having 
local fiHng if alternative three is adopted: Newcomb v. Guthrie, 145 Va. 627, 629-
30, 134 S.E. 585 {1926) (conditional sale of scales, showcases, refrigerator, slicing 
machine, register, adding machine); National Cash Register Co. v. Norfolk City 
Realty Co., 110 Va. 791, 792, 67 S.E. 372 (1910) (conditional sale of cash registers 
sold to a hotel); National Cash Register Co. v. Burrow, 110 Va. 785, 792, 67 S.E. 
370 (1910) (cash registers sold to a hotel); Monarch Laundry v. Westbrook, 109 
Va. 3821 383-84, 63 S.E~ 1070 (1909) (conditional sale contrMt covering engines, 
boilers, and machinery for a laundry); Williarnson v. Payne~ 103 Va. 551, 554-55, 
49 S.E. 660 (1905) (deed of trust on horses, mules, oxen, and wagons used with a 
sawmill); Lucado v. Tutwiler's Adm':<, 69 Va. (28 Gratt.) 39, 39-40 (1817} (mort­
gage on a canal boat); Groner v. Babcock Printing Press Co., 267 Fed. 822, 822-23 
(4th Cir. 1920) (conditional sale of printing press sold to printing company). 
Subsection 9-401(2) gives some validity to a filing even in the WTOng place. This 
changes Virginia law as stated in Code 1950_. § 55*97, wherein such filings are de­
clared to be void. Lane v. Mason, 32 Va. (5 Leigh) 520, 521-22 (1834), held that 
a deed of trust of slaves recorded in the county of the debtor's residence was in­
effective where the slaves were kept in another county. Tokheim Oil Tank & Pump 
Co., 33 F'.2d 730, 733 (4th Cir. 1929), held that a trustee in bankruptcy would pre· 
vail over a conditional -vendor where the conditional sales contraet had been filed 
in the wrong place, but there were also other defects in the conditional sales con­
tract so as to render the recordation ineffective. 

Under 9-401(3) a proper filing continues to be effective despite a change in the 
locations of the property or the debtor~ and despite a change in the use made of 
t.'ie property. Thill represents a change in Virginia law: Code 1950, § 55-98 re­
quired a new recordation within one year after the goods had been removed to 
another county~ 
Under the UCC the existing practice of notin1;- the security interest on the title 
certificate of motor vehicles continues; no additional filing or recordin,g is required 
to perfect a security interest in motor vehicles either under the t'CC or previous 
Virginia law. 

COUNCIL COMMENT 

In selecting the alternative chosen, we have sought to change the pattern of 
present Virginia recording statutes a.a little a.s possible. 

§ 9-402. Formal Requisites of Financing Statement; Amendments. 
(1) A financing statement is sufficient if it is signed by the debtor and 
the secured party, gives an address of the secured party from which in­
formation concerning the security interest may be obtained, gives a mail­
ing address of the debtor and contains a statement indicating the types, 
or describing the items, of collateral. A financing statement may be filed 
before a security agreement is made or a security interest otherwise at­
taches. When the financing statement covers crops growing or to be grown 
or goods which are or are to become fixtures, the statement must also con­
tain a desc-ription of the real estate concerned. A copy of the security 
agreement is sufficient as a financing statement if it contains the above 
information and is signed by both parties. 

(2) A financing statement which otherwise complies with subsection 
( 1) is sufficient although it is signed only by the secured party when it 
is filed to perfect a security interest in 
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(a) collateral already subject to a security interest in another juris­
diction when it is brought into this State. Such a financing statement must 
state that the collateral was brought into this State under such circum­
stances. 

(b) proceeds under § 9-306 if the security interest in the original 
collateral was perfected. Such a financing statement must describe the 
original collateral. 

(3) A form substantially as follows is sufficient to comply with sub-
section ( 1) : 

Name of debtor (or assignor) ................................................................... . 

Address ........................................................................................................... . 

Name of secured party (or assignee) ................ ,, ..................................... . 

Address ........................................................................................................... . 

1. This financing statement covers the following types ( or items) of 
property: 

(Describe) ..................................................................................................... . 

2. (If collateral is crops) The above described crops are growing or 
are to be grown on: 

(Describe Real Estate) ............................................................................... . 

3. (If collateral is goods which are or are to become n.,,ctures) The 
above described goods are affixed or to be affixed to: 

(Describe Real Estate) ............................................................................... . 

4. (If proceeds or products of collateral are claimed) Proceeds--
Products of the collateral are also covered. 

Signature of Debtor ( or Assignor) .......................................................... .. 

Signature of Secured Party ( or Assignee) ............................................. . 

( 4) The term "financing statement" as used in this Article means the 
original financing statement and any amendments but if any amendment 
adds collateral, it is effective as to the added collateral only from the filing 
date of the amendment. 

(5) A financing statement substantially complying with the require­
ments of this section is effective even though it contains minor errors 
whicl1 are not seriously misleading. 

C0:'.\1)IENT: Prior Uniform Statutory Provision: §§ 18(3), 13(4), Uniform Trust 
Receipts Act. 

Purposes: 1. Subsection (1) sets out the simple formal requisites of a financing 
statement under this :\rticle. These requiremenrs are: (1) signatures and ad­
dresses of both parties; (2) a description of the collateral by type or item. Where 
the collateral is gro"'·!ng crops or .fixtures. the financing statement must also con­
tain a deseription of the land concerned. § 9-110 provides that ••any description 
of personal pro.Perty or real estate is sufficient whether or not it is specifte if .it 
reasonably identifies what is described1

'. Subsection (3) suggests a form which 
complies with the statutory requirements. A eopy of the security agreement may 
be filed in place of a separate financing statement, if it ls signed by both parties 
and contains the required information. 

2. This Section adopts the system of "notice tiling" which has proved successful 
under the Uniform Trust Receipts ~.\ct. What is required to be filed is not, as 
under chattel mortga~e and conditional sales acts, the security agreement itself, 
but only a simple not1ee which may be :filed before the security interest attaches 
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or thereafter. The notice itself indicates merely that the secured part}~ who has 
filed may have a security interest in the collateral described. li'urther inquiry from 
the parties concerned wHl be necessary t-o disclose the complete state of affairs. 
§ 9-208 provides a statutory procedure under ,vhich the secured party1 at the 
debtor's request, may be required to make disclosure. K otice filing has proved to 
be of great use in financing transactions involving inventory, accounts and chattel 
paper, since it obviates the necessity of refiling on ea.eh of a series of transactions 
in a continuing arrangement where the collatera1 changes from day to day. Where 
other types of coHateral are involved, the alternative procedure of -filing a signed 
copy of the .security agreement may prove to be the simplest solution. 

3. This Section departs from the requirements of many chattel mortgage statutes 
that the instrument filed be acknowledged or witnessed or accompanied by affi­
davits of good faith. Those requirements do not seem to have been successful as a 
deterrent to fraud; their principal effect has been to penalize good faith mortff 
gngees who have inadvertently failed to comply with the statutory niceties. They 
are he:re abandoned in the interest of a simplified and workable filing system. 

4. Subsection (2) allows the secured party to file a financing statement signed 
only by hin1self where the :fiUnff is v;dth reference to collateral already subject to 
a security interest in another Jurisdiction when brought into this State or with 
referenee to proceeds when his security interest in the original collateral was per­
fected. {§ 9-103 states when a financing state1nent inust be filed when -collateral 
is brought into this Stater § 9-306 defines proceeds and states when :refiling is neee&,, 
sary tc, continue a perfected security intexest in them.) § 9-401(3), alternative pro­
vision, contains similar permission on removal between counties in this State. The 
reason for dispensing with the debtor's signature in the two cases covered by 
subsection (2) and in the case covered by§ 9-401(3), is that the necessity for re­
filing arises from actions of the debtor (in moving his place of business or resi­
dence1 or the collr,te:ralt or disposing o:£ it), which !llaY have been unauthorized or 
fraudulent. The secured party should not be penalized for failure to make a timely 
filing by reason of dijficulty in p1·ocuring the .signature of a possibly reluctant or 
hostile debtor. Financin~ statements :filed under this subsection must explain the 
circumsta'.nces under which they are :filed (e. g., that the collater:il was brought 
here from another state where a security interest attached. or has been moved 
from one county to another, in this state, or, in the case of proceeds, describing 
the original coll::ite1·al). 

5. Subsection (5) is in line with the policy oi this Article to simplify format 
requisites and filing requirements and i.s designed to discourage the fanatical and 
imposs:ib!y ~fined reading of such statutory requirements in whic.lt courts have 
occ..1,sional1y indulged themselves. iis an example of the sort of reasoning which 
this subsection rejects, see General Motors Acceptance Corporation v, Haley, 329 
Mass. 559. 109 N.E.2d 143 (1952). 

Cross Referencei,: 

Point 1: 19-110. 
Point 2: 9·208. 
Point 4: § 9-103, 9-306 and 9-401 (3). 

Definitional Cross References: 

''Collate.ra1'1• § 9-105. 
"Debtor". § 9-105. 
"Goods". § 9-105. 
''Partyu, § 1-201, 
"Proceeds". § 9-306, 
•
1secured party''. § 9-105. 
"Security ai,rreement". § 9~105, 
"Security interest". § 1-20l. 
"Signed". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-562 (trust receipts); 43-27 (crop liens); 43-42 - 48 
(liens on the offspring of .certain animals); 43-~!8- (agricultural chattel deeds of 
trust); 55-58, 55-96. 55-96.1 (chatte1 mortga~es, deeds of trust, and bailinent 
leases); 55-88 • 89 ( conditional sales); 55-100 (civil aircraft); 55-144 (factor's lien). 

Comment: This section adopts a single form of financing statement that is suffi~ 
cient for all filings, in place of the varyini.r requirements found in the Virginia 
statutes, depending upon the type of security instrument. 

The UCC adopts the system of "notice filin~ 1 in the Uniform Trust Receipts Act 
to replace the present Virginia system under which some instruments are l'ec.o-rded 
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in full~ other are docketed only, and sorne are simply filed, with indexing in ear.Ji 
instance. See Callahan -v. Young, 90 Va. 574, 5";6-'77, 19 S.E. 163 (1894), for the 
difference between recording in full and docketing or indexing a memorandum. 
Chattel mortgages, deeds of trust, bailment leases, and factor's liens are record~d 
in full. C-0de 1950, §§ 55-96, 55-96.1, 55-145, 1'7-59. Crop liens: and liens on off­
spring of certain animals are docketed. Code 1950, §§ 43-27, 43-42 - 43 .... .\.gr.ieultural 
chattel deeds of trust may be recorded in full or docketed,. at the option of the 
benefieia17:. Code 1950, § 43-53. Staten1ents of trust rec:e1l1t financing and .condi­
tional sales contracts are filed. Code 1950, §§ 6-:it32, 55-88 • 89. 

l;.. failure to comply with any of the formal :requisites set forth in the Virginia 
statutes means -:.:hat the instrument has not been validly recorded, docketed or filed 
and so it fails to ,accomplish the purpose of reC-Ordation-pe:r!ecting a security in­
terest: Virginia has adopted a rule of striet eornpliance w1th formal requisites for 
recordation. so that recorded insttuments have frequently failed of their purpose. 
See In :re Adkiru,, 197 F. Supp. 287, 288 (E.D. Va. 1961), 

In Mack International T111ck Corp. v. Jones. 153 Va. 183, 185-87, 149 S.E. 544 
(1929), a recorded conditional sales contract 'NflS held ineffective because of the 
failure of the seller to sign. The same result was reached in In re Adkins. 197 F. 
Supp. 287 (E.D. Va. 1961), in which the seller had not sisned the contract, a.1-
though 7:he seller's printed name appear,~d at ~he bottom of the contract and the 
(',.redit manager had signed on a line reserved for witnesse-S. See also Callahan v. 
Young, 90 Va. 574, 575-77, 19 S.E. 163 (1894),. which arose undel' an earlier version 
of the su:ttute, holding recordation to he ineffective where the seller had not ac­
knowledged the writing or proved it by two ,v1.tnesses. 

Newcomb v. Guthrie, 145 Va. 627, 632-33, 134 S.E. 585 (1926), held that a <ondi­
tionai sales contract was sufficiently de:fiIUte as to the amount due when it pro~ 
vided that notes were payable a specified number of day-s after date. and the date 
was given. Similarly, Fisch v. Steingold, 79 F.~d 448; 449-51 (4th Cir. 1935), up­
held as sufficiently definite a provision that the seller might add an additional 
charge for insurance premiums to the amount of the debt. However, in 'I'okheim 
Oil Tank & Pump Co., Inc. v, Fentress, 33 F.2d 1301 '732-:l3 (4th Cir. 1929), the con~ 
ditional sales contract was found to be ineffective in th.at it failed to show the ti1:1e 
,vhen deferred payments were due. 

The large majority of the i:"",ases have involved questions relating to the sufficiency 
of the description of the goods that were the subject of the security interest. 

The sufficiency of the description required in a deed of trust was described in 
Williamson v. Payne, 103 Va. 551, 555-66, 49 S,E. 660 (1905), in the following 
terms: "The recordation of a deed which iurnisbes a stranger with the obvious 
means of identifying the property which these deeds afford, does give constructive 
notice . , . , The written description of personal property in mortgages, taken 
alone, Tarcly furnishes strangers adequate means of identifying the property, and 
information thus imparted must usually be supplemented or aided by extraneous 
inquiry"/' In this case the conveyance of horses, mules. oxen and waions a.tong 
with a definitely described sawmill was held to be a sufficient description. Kling~ 
stein v. Vaughan, 149 Va. 147, 153-55; 140 S.E. 275 (1927), held the description in 
a deed of trust of an automobile as being in the possession of a particular indi­
vidual 1''.lS a sufficient description. Elgin v. Dehart, 144 Va. 311. 312~19, 132 S.E. 
323 (1926), held that the description in a deed of trust of personal property on a 
specific farm was a sufficient description. However, Hard.'lway v. Jones, 100 Va. 
481, 483-85, 41 S.E. 957 (1902). held that a description in a deed of trust of "four 
mules" wo.s not suffieie11t. 

'The description in a conditional sale contract, according to National Cash Register 
Co. v. Burrow, 110 Va. 785, 790, 67 S.E. 370 (1910), "must afford to subsequent pur­
chasers or encumbrancers the means of not only ascertaining with accuracy what 
property is conveyed or affected by the instrument registered or recorded and 
where it is, but the language must be such that, if a subsequent purchaser or in­
eumbrnncer .should examjne the instrument itself he v;ould obtain thel.'eby aetual 
notice ·of al1 the rights ,vhich were int.ended to be created or conferred by it; and 
if it contained these essential requisites the registry or recordation thereof oper· 
ates as constructive notice to subsequent purchasers and incwnbra:ncers; otherwise 
not." By th.is test~ the description in this case was !ound to he insufficient. Simi­
larly, National Cash Register C.o. -.-;". Norfolk City Realty Co., 110 Va.. 791t 795-97, 
67 S.E. 3'72 (1910), held the description insufficient. In 1\'1onarch Laundry v. West­
brook. 109 Va. 382, 390-91, 63 S.E. 1070 (1909), the description in a conditional 
sales contract _of "additional sh::tftingt piping, connections, etc." was held to be 
insufficient. Tokheim Oil Tank&: Pumu Co. v. Fentress, :33 F.2d 730~ 'r32 {4th Cir. 
1929), found the df'.scription of oil tanks and pumps to be ins:uif'icient, and Tilton 
v. H. JIL Wade Mfg. Co., 2 F.2d 358, 356-60 (4th Cir. 1924), found the description 
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to be sufficient as to some chattels but not as to others. In the !tatter of Fineman, 
150 F. Supp. 8715, 877-78 (E.D. Va. 19157), held that pa:rol evidence was admissible 
to establish the significance of certain words and ftgu:res in the description. 

United States v, George H. Meyer Sons, 162 F. Supp. 619, 621 (E.D. Va. 1958), 
involv-ed an a.gricuitural chattel deed of trust, the docketing c,f which did not gi,,.e 
a sufficient desc.."'!Rtion, but the full deed, which v,.-as filed, did contain a sufficient 
description. The fi:ing of the instrument gave constructive notice of its entire con­
tents. 

Subsection 9~402(5), which provides for the filing of financial st;c1,tements substan­
tially complying s;,;"ith the :requirements of the section, probably changes the strict 
approach taken in Callahan v. Young, 90 Va. 574, 575-'77, 19 S.E. 163 (1894). This 
case denied recordation to a conditional sale contract because the instrument had 
not been authenticated as then required by the statute. Code 1950, § 55-881 no 
longer requires that conditional sales be acknowledged or proved by witnesses so 
t.11.at the instrument would be sufficient under present Virginia 1:aw or und-er the 
ucc. 
The UCC eliminates all :requirements of acknowledgments, witnesses, and aifi~ 
davits and so to the extent these are required by Virginia statutes, the law of 
Virginia is changed. 

§ 9-403. What Constitutes Filing; Duration of Filing; Effect of Lapsed 
Filing; Duties of Filing Officer. (1) Presentation for filing of a financing 
statement and tender of the filing fee or acceptance of the statement by 
the filing officer constitutes filing under this Article. 

(2) A filed financing statement which states a maturity date of the 
obligation secured of five years or less is effective until such maturity 
date and thereafter for a period of sixty days, Any other filed firumcing 
statement is effective for a period of five years from the date of filing, 
The effectiveness of a filed financing statement lapses on the expiration of 
such sixty day period after a stated maturity date or on the expiration of 
such five year period, as the case may be, unless a continuation statement 
,s filed prior to the lapse. Upon such lapse the security interest becomes 
unperfected. A filed financing statement which states that the obligation 
l'ecured is payable on demand is effective for five years from the date of 
filing. 

(3) A continuation statement may be filed by the secured party (i) 
within six months before and sixty days after a stated maturity date of 
five years or less, and (ii) otherwise within six months prior to the expira­
tion of the five year J)€riod specified in subsection (2), Any such continua­
tion statement must be signed by the secured party, identify the origiru,l 
statement by file number and state that the original statement is still ef­
fective. l'pon timely filing of the continuation statement, the effectiveness 
of the original statement is continued for five years after the last date to 
which the filing was effective whereupon it lapses in the same manner as 
provided in subsection (2) unless another. continuation statement is filed 
prior to such lapse. Succeeding continuation statements may be filed in 
the same manner to continue the effectiveness of the original statement. 
Unless a statute on disposition of public records provides otherwise, the 
filing officer may remove a lapsed statement from the files and destroy it, 

( 4) A filing officer shall mark each statement with a consecutive file 
number and with the date and hour of filing and shall hold the statement 
for public inspection. In addition the filing officer shall index the state· 
ments according to the name of the debtor and shall note in the index the 
file number and the address of the debtor given in the statement. 

(5) The uniform fee for filing, indexing and furnishing filing data 
for an original or a continuation statement shall be one dollar. 
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COMllENT: Prior Uniform Statutory Provision: §§ 13(3), 13(4), Uniform Trust 
Receipts Act; § 10, Uniform Conditional Sales Aet. 

Changes: Changed in substance. 

Purposes of Changes: 1. Prior law was not always clear whether a ~ortgage 
filed for record gave constuctive notice from the time of presentation to t.1-.e filing 
o:fficPr or only from the time of indexing. Subsection (1) adopts the forr.u:.r posi­
tion. 
2. Prior statutes have usually limited the effectiveness of a filing to a specified 
period of time after which refiling is necessary . .Subsection (2) follows the same 
potiey1 establishing a ma..'Ximum length of five years as '!:he filing period. If the 
financing statement states a maturity date of five years or less, there is added a 
sixty-day grace :period within which the original filinrr may be continued without 
!apse. A financing statement which states that the o'tligation secured is payable 
on demand is treated as one which does not state a maturity date. The five year 
maximum period is substantially lontrer than that accorded under !'Jost prior 
statut-es. Subsection (3) provides for tfie filiug of one or mo.re continuation state­
ments ( ?1hich need be signed only by the secured party) jf it is desired to continue 
the effectiveness of the original filing. 
3. Under the fourth sentence of subsection (2) the security interest becomes un­
~e:rfected when filing lapses. Thereaite't". the interest of the secured party is sub~ 
Ject to defeat by those persons v.,-ho take priority over an unperfected se~ulj:tr 
interest (see § 9-301), and under § 9-312(5) the holder of a perleeted eonfl1ctmg 
security interest is such a person even though before lapse the conflicting interest 
\vas junior, C-ompare the situation arising under § 9~108(3) when a perfected se~ 
curity interest under the law of another jurisdiction is not per:fected in this state 
within four months after the property is brought into this state. 
Thus if A and B both make non-purchase money advances against the same col .. 
lateral, and both perfect security interests by !Hing, lt v.·ho :files fi:rst is entit!ed 
to priority under § 9~81'.::(5) (a). But if no continuation statement is fiied, .. ~'"s 
filing may lapse first. So long as B's interest remains perfected thereafter, he is 
entitled to priority over A1s unperfeeted interest. This rule avoids the ei:rcular 
priority which arose under some prior statutes, under which A was subordinate 
to the debtor's trustee in bankruptcy1 _.\ retained priority over B, and B's interest 
was valid agah,st the trustee in bankruptc;;. In re Andrews, 172 F.2d 996 (7th Cir. 
1949). 

Cross References: 

Point 3: §§ 9-103(3), 9-301 and 9-312(5). 

Defirdtional Cross Referenees: 

"Debtor". § 9-105. 
"Financing statementn. § 9-402. 
'"'Secured party". § 9-105, 
"Security interest'?. § 1-201. 

VIRGINIA ANNOTATIO:SS 

Prior Statutes: Code 1950, §§ 6-562 (trust receipts); 43-27 (crop liens); 43-42 -43 
(lier. on offspring of certain animals); 43~53 (agriculturai chattel deeds of trust); 
55-88-90 (conditional sales); 55-96, 55-96.1, 55-106 (chattel mortgages, deeds of 
trust, and bailment leases); 55-100 {civil aircraft) i 55-145 {factor's liens) t 17-59, 
17~61, 4..1-4.1 (recording). 

Comntent: 'The approach set forth in subsection 9-403(1} follows that ta.ken in 
Virginia, the filing a.lone per.fecting the recordation and being sufficient to consti­
tute constructive notice. Jones v~ Folkes, 149 \Ta. 140, 143-46, 140 S.E. 126 (1927), 
is a square holding that a deed of trust coverin~ real property ]s effective. to give 
eonstructive notice when it is admitted to record, even though it is not spread in 
e..\'.tenso _ on the deed hook or indexed. The section is in accord with Fooshee v~ 
Snavely, 58 F.2d 772. 776-77 (4th Cir. 1932), which involved the mailing to the 
clerk of a deed to real estate, but which was not accompanied with sufficient money 
to cover the fees. It was held that unless sufficient fees are ti::nde:red with the 
instrurnent, it is not admitt?d to rec0r-d until- the clerk accepts the instroment 
:1.ud thereby personally obligates himself to pay the fees. The subsection is eon­
sbitent with Code 1950, § 55-101, which gives the priority, where on the same day 
hvo or more instruments arc admitted to re-cord, to the instrument first sdmitted 
to record. (This statute change$ the rule l."o:id down in the case of ::qaylo:r v. 
Throckmorton. 34 ''la. (7 Leigh) 98.106 {1836)1 interpreting an earii.e-I" statute as 
gi...-ing priority to the Instrument frr.ii't executea.) 
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ln accordance with the policy of eHm:inating fom1al distinctions the UCC provides 
for a single file and a single index for all financing statements. This eliminates the 
possibility of erroneously recording one form of security instrument as some 
other type and so rendering the recordation inetfective. Peoples Bank of 
Southampton v. lt1erehants and Farmers Bank, 152 V"a. 520, 524, 147 S.E. 220 
(1929}, held that-the recordation o:f a mortgage in a conditional sale book was 
ineffective and did not give constructive notice. 

This singie file under the UCC replaces the several Virginia procedures for 
recordation. Code 1950, § 43-4.1 (Supp. 1962), requires that instruments filed after 
July 1, 1960, and preYiously recorded in the }fiscell~eous Lien Book are to be re­
eor<led in the deed books and indexed in the gene1'al index of deeds, the index to 
show the type of lien involved. This statute changed the method of recording the 
following: chattel mortgages, chattel deeds o:f trustf and bailment leases, Code 
1950, §§ 17-61, 17-79, 55-96, 55-96.1; liens on offspring o:f certain animals, Code 
1950, §§ 43-42 - 43; agricultural chattel deeds of trust, Code 1950, § 43-53; and 
factor's liens, Code 1950, § 55-145. Crop liens are recorded in a Crop Lien Book 
and indexed therein, Code 1950, § 43-28(2). Agricultural chattel deeds of trust 
may be docketed in an Agricultural Chattel Deed 0£ Trust Book and separately 
indexed, Code 1950, § 43-53. Conditional sales contracts are filed and indexed 
separately, Code 1950t § 55-90. Conditional sales of railroad equipment are filed 
with the State Corporation Commission and indexed separately, Code 1950, § 55-89. 
Statements of trust :receipt financing are filed both with the State Corporation 
Col!lmission and locally, and indexed separately, Code 19501 § 6~562. 

The UCC requires each financing statement to be indexed in the name of the 
debtnr, the index showing the file number and the address of the debtor. Harris, 
Woodson1 Barbee Co., Inc, v. Gwathmey, 130 l;ta. 277, 280-81! 107 S.E. 658 (1921), 
beld that where the vendee was a partnership, indexing in the name o:f the part­
nership was sufficient. \Vhile the L'CC does not expressly cover the point, the 
same result would doubtless be reached under the UCC policy of eliminating 
technicalities. 

The details regarding filing are essentially the same os for trust receipts, under 
Code 1950, § 6-562. It is not necessary to index the statement in the name of the 
.secured party, a change from the present requirement of Code 1950, § 55-90, that 
a conditional sale eontract must be indexed in the name of the ve:!'ldor as well as 
in the name of the vendee. The Virginia conditional sales eontract statute does 
not require that the index show any addresses, while the UCC does require the 
index to show the address of the debto1'. 

Subsection 9~403(5) establishes a single uniform fee for filing. This replaces the 
various fees required in Virginia: for admitting to record, 50 cents, and for record­
ing, 3 cents pe-r 20 words, with a minimum of -$2.50 at the election of the clerk. 
Code 1950, § 14-123(1)(4) (5); lions on offspring of stallions and jackasses, 30 
cents 1 Code 1950, § -43-42; and liens on offspring of bulls, 25 cents, Code 1950, 
§ 4,3-48; agricultural chattel deeds of trust, $1.00, Code 1950, i 48-54; crop liens. 
25 cents, Code 1950, § 43-27; con<litional sales contracts, 50 cents, Code 1950, 
§ 55-90; trust receipts, $1.00, Code 1950, § 6-562. 

§ 9-404. Termination Statement. (1) 'Whenever there is no outstand­
ing secured obligation and no commitment to make advances, incur obliga­
tions or otherwise give value, the secured party must on written demand 
by the debtor send the debtor a statement that he no longer claims a se­
curity interest under the financing statement, wlrich shall be identified by 
file number. A termination statement signed by a person other than the 
secured party of record must include or be accompanied by the assignment 
or a statement by the secured party of record that he has assigned the 
security interest to the signer of the termination statem;mt. The uniform 
fee for filing and indexing such an assi,,<>mnent or statement thereof shall 
be one dollar. If the affected secured party fails to send such a termina­
tion statement within ten days after proper demand therefor he shall be 
liable to the debtor for one hundred dollars, and in addition for any loss 
caused to the debtor by such failure. 

(2) On presentation to the filing officer of such termination state­
ment he must note it in the index. The filing officer shall remove from the 
files. mark "terminated" and send or deliver to the secured party the financ· 
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ing statement and any continuation statement, statement of assignment 
or statement of release pertaining thereto. 

(3) The uniform fee for filing and inde.'Cing a termination statement 
including sending or delivering the fmancing statement shall be one dollar. 

C01\Il\:1ENT: Prior Uniform Statutory Provision: § 12, Uniform Conditional Sales 
Act. 

Changes: Modified to conform to the scheme of this Article. 

Purposes of Changes: 1. 1'o provide a. _procedure for noting discharge of the se­
cured oblig.o:tion on the records and for noting that a financing arrangement hns 
been terminated. 

2. This Section makes only formal changes, if any, in discharge -:procedures under 
prior law. It adds to the usual :provisions one covering the µroblem which arises 
because a secured party under a notice filing system may file notice of an :Jlten­
tion to make advances which may never be made. Under this Section a debtor may 
require a secured party to send a termination st."ltement when there is no out­
standing obligation and no commitment to make future advances. 

Cross Reference: 

Point 2: § 9-402(1). 

Definitional Cross References~ 

"Debtor0
• § 9-105. 

"Financing statement". § 9-402. 
''Pe:rson'1

, § 1-201. 
"Secured party". ! 9-105. 
"Security interest', § 1-201. 
''Sendn. § 1-201. 
''Value'-'. § 1-201. 
"Written'1• § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950r §§ 43~56 (agricultural chattel deeds of trust); 55-66.71 

55-97 (chattel mortgages, deeds of trust, and b3ilment leases}; 55-92 fconditionnl 
sales) i 55~147 {factor's liens). 

Comment: This section provides a simplified method of terminating financing 
st:i.ternent.111 to replace the vo.r}ring provisions now contained in the Virginia sta­
tutes. It establishes a uniform fee for filing termination statemer.ts, replacing 
the present varying fees: agricultural c.ha:tteJ deeds of trust, 25 cents, Code 1950, 
§ -13~56; chattel mortgages, deeds of trust. bailment lea;es, 00 cents, Code 1950, * 55-66.7; conditional sales, 25 cents, Code 1950, § 55-92; and factor's liens. 50 
cents, Code 1950, § 55-147. 

§ 9-405. Assignment of Security Interest; Duties of Filing Officer; 
Fees. (1) A financing statement may disclose an assignment of a security 
interest in the collateral described in the statement by indication in the 
statement of the name and address of the assignee or by an assignment 
itself or a copy thereof on the face or back of the statement. Either the 
original secured party or the assignee may sign this statement as the se­
cured party. On presentation to the filing officer of such a financing state­
ment the filing officer shall mark the same as provided in § 9-403 ( 4). The 
uniform fee for filing, indexing and furnishing filing data for a financing 
statement so indicating an assignment shall be one dollar. 

(2) A secured party may assign of record all or a part of his rights 
under a financing statement by the filing of a separate written statement 
of assignment signed by the secured party of record and setting forth the 
name of tile secured party of record and the debtor, the file number and 
the date of filing of the financing statement and the name and address of 
the assignee and containing a description of the collateral assigned. A 
copy of the assignment is sufficient as a separate statement if it complies 
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with the preceding sentence. On presentation to the filing officer of such a 
separate statement, the filing officer shall mark such separate statement 
with the date and hour of the fiUng. He shall note the assignment on the 
index of the financing statement. The uniform fee for filing, indexing and 
furnishing filing data about such a separate statement of assignment shall 
be one dollar. 

(3) After the disclosure or filing of an assignment under this section, 
the assignee is the secured party of record. 

COA-IlIE?\1T: Prior Uniform Statutory Provis.ion: None. 

Purposes: This Section provides a permissive de.vice whereby a secured party 
who has assigned all or part of his interest may have the assignment noted of 
record. Note that under § 9~302(2) nn filing of such an assignment is required .as 
a condition of continuing the :P.erfected status of !he security interest against 
creditors and transferees of the original debtor. A secured party who bas assigned 
his interest might wish to have the :fa.ct noted of record, so that inquiries oon-ce:m­
ing the transaction would be addressed not to him but to the assignee (see Point 2 
of Comment to § 9-402). After a secu..red party has assigned his rights of record, 
the assignee becomes the Hsecured party of record" and may file :a continuation 
statement under § 9403, a. termination statement under § 9-404, or a statement of 
release under § 9-406. 

Cross References: 
§§ 9-302(2) and 9-402 through 9-406. 

Definitional Cross References: 

"Collateral". § 9~105. 
uDebtor1

,. § 9-105. 
''Financing statemene'. § 9-402. 
"'Rights'~. § 1-201. 
"Secured :party1

.1. § 9-105, 
"Signed". § 1-201. 
1KWritten11

• § 1-201. 

VIRGINIA ANNOTATIONS 
Prior Statutes: Code 1950, § 43-55 (agricultural chattel deeds of trust); 43-65 
( e:rop liens). 
Comment; This section recognjzes that a secured party may assign his .security 
interest, conveying to the assignee his rights. This :is in accord with The Henry S., 
4 F. Supp. 953, 954 (E.D. Va. 1933). 
The section :provides a uniform fee for filing assigµmenU!. The fee in Virginia 
for filing an assignment of an agricultural chattel deed of trust is 75 eents. Code 
1950, § 43-54. 

§ 9-406. Release of Collateral; Duties of Filing Officer; Fees. A se­
cured party of record may by his signed statement release all or a part 
of any collateral described in a filed financing statement. The statement 
of release is sufficient if it contains a description of the collateral being 
released, the name and address of the debtor. the name and address of 
the secured party, and the file number of the ·financing statement. Upon 
presentation of such a statement to the filing officer he shall mark the 
statement with the hour and date of filing and shall note the same upon 
the margin of the index of the filing of the financing statement. The uni­
form fee for filing and noting such a statement of release shall be one 
dollar. 

COI\-IMENT: Prior L.n.ifonu Statutory Provision: None. 
Purposes: Like the preceding Section~ this Section provides a permissive device for 
noting of record any release of collateral. There is no requirement that· such a 
statement be filed when collateral is released. (cf. § 9-404 on Term.ina-tion State­
ments). It is merely a method of making the record reflect the true state of affairs 
so that fewer inquiries will have to be made by persons who consult the files. 
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Cross Reference: 

§ 9-404. 

Definitional Cross References: 

"Collateral". § 9-105. 
"Debtor". § 9-105. 
''Financing statement". § 9-402. 
"Secured party". § 9-105. 
"Signed". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

§ 9-407. Omitted 
(VALC Note: 'The Official Text offers § 9-407 as an optional section as follows: 

§ 9-407. Information From Filing Officer. 

(1) Ii the person filing any .financing statement, termination statement, statement 
of assignment, or statement of release, furnishes the filing officer a copy thereof, 
the filing officer shall upon request note upon the copy the file number and date and 
hour of the filing of the original and deliver or send the copy to such person. 

(2) Upon request of any person, the filing officer shall issue his certificate show­
ing whether there is on file on the date and hour stated therein, any presently 
effective financing statement naming a ·particular debtor and any statement of 
assignmeut thereof and if there is, givir..g the date and hour of filing of each such 
statement and the names and addresses oi each secured party therein. The uniform 
fee for such a certificate shall be $ ................ plus $ ................ for each financing 
statement and for each statement of assignment reported therein. Upon request 
the filing officer shall furnish a copy of any filed financing statement or statement 
of assignment for a uniform fee of$ ................ per page.) 

COMllENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. Subsection (1) requires the filing officer upon request to return to 
the secured party a copy of the :financing statement on which the material data 
,~oncerning the filing are noted. Receipt of such a copy will assure the secured 
-party that the mechanics of filing have been complied ,vith. Note. ho,vever, that 
under§ 9-403(1) the secured party does not bear the risk that the filing officer will 
not properly perform his duties: unde:r that Section the secured party has com­
plied with the filing requirements ,vhen he presents his :financing r,;tatement for 
filing and the filing fee has been tendered or the statement accepted by the filing 
officer. 

2. Suhsection (2) requires the filing officer on request to issue to any person who 
has tendered the proper fee his certificate as to what filings have been made 
against any particular debtor and to furnish copies of such filed financing state­
ments. In view of the centralized filing system adopted by this _<\.rticle (see 
§ 9-401 and Comment thereto), this provis.ion is of obvious convenience to a person 
,..,,ho 'Wishes to know what the files contain but who cannot conveniently consult 
files located in the state capital. 

Cross References: 

Point 1: § 9-403(1) 
Point 2: § 9-401. 

DefinitiDnal Cross References: 

HDebtor". § 9-105. 
"Financing statement". § 9-402. 
"Person". § 1-201. 
"Secured party". § 9-105. 
"Send". § 1-201. 

VIRGINIA A:'!:'!OTATIONS 

Prior Statutes: None. 

COUNCIL cm!ME~"r 

In the light of Vi.rginia practice, we feel this section is unnecessary. 
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PART 5 

DEFAULT 

§ 9-501. Default; Procedure When Security Agreement Covers Both 
Real and Personal Property. (1) When a debtor is in default under a se­
curity agreement, a secured party has the rights and remedies provided 
in this Part, and except as limited by subsection (3) those provided in the 
security agreement. He may reduce his claim to judgment, foreclose or 
otherwise enforce the security interest by any available judicial procedure. 
If the collateral is documents the secured party may proceed either as to 
the documents or as to the goods covered thereby. A secured party in pos­
session has the rights, remedies and duties provided in § 9-207. The rights 
and remedies referred to in this subsection are cumulative. 

(2) After default, the debtor has the rights and remedies provided in 
this Part, those provided in the security agreement and those provided in 
§ 9-207. 

(3) To the extent that they give rights to the debtor and impose 
duties on the secured party, the rules stated in the subsections referred 
to below may not be waived or varied except as provided with respect to 
compulsory disposition of collateral (subsection (1) of § 9-505) and with 
respect to redemption of collateral (§ 9-506) but the parties may by agree­
ment determine the standards by which the fulfillment of these rights and 
duties is to be measured if such standards are not manifestly unreasonable: 

(a) subsection (2) of § 9-502 and subsection (2) of § 9-504 insofar as 
they require accounting for surplus proceeds of collateral; 

(b) subsection (3) of§ 9-504 and subsection (1) of§ 9-505 which deal 
with disposition of collateral; 

( c) subsection (2) of § 9-505 which deals with acceptance of collateral 
as discharge of obligation; 

( d) § 9-506 which deals with redemption of collateral; and 

(e) subsection (1) of § 9-507 which deals with the secured party's 
liability for failure to comply with this Part. 

(4) If the security agreement covers both real and personal property, 
the secured party may proceed under this Part as to the personal property 
or he may proceed as to both the real and the personal property in accord­
ance with his rights and remedies in respect of the real property in which 
case the provisions of this Part do not apply. 

(5) When a secured party has reduced his claim to judgment the lien 
of any levy which may be made upon his collateral by virtue of any exe­
cution based upon the judgment shall relate back to the date of the per­
fection of the security interest in such collateral. A judicial sale, pursuant 
to such execution, is a foreclosure of the security interest by judicial pro­
cedure within the meaning of this section, and the secured party may pur­
chase at the sale and thereafter hold the collateral free of any other re­
quirements of this Article. 

COMMENT: Prior Uniform Statutory -Provision: § 6, Uniform Trust Receipts 
~4..ct; §§ 16 through 26, Uniform Conditional Sales Act. 

Changes: ?t"Iodi:fied to conform to the scheme of: this Article. 
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Purposes of Changes: 1. The rights o..f the secured party in the eollateral after 
the debtor's default are of the essence of a security transaction. These are the 
rights which distinguish the secured from the unsecured lender. This -Section and 
the following six sections state those rights :,.s well as the liu1itatlons on th_eir 
free exercise ,vhlch legislative policy requires i!)-r the protection not only of the 
riefaulting debtor hut of other creditors~ But subsections (1) 11nd (2) make it 
clear :hat the statement of rights and :remedies in this Part does not exclude other 
remedies provided by ag.:-eement. 

2. Follo,ving deiault and the taking possession of the collateral by the :$ecured 
party, t..°lere is no longer any distinction between ,::he security interest -..vhieh before 
clef~uit was nonwpossessory and that which was :possessory under o. pledge. There~ 
fore no general distinction is taken in this Part between the rights ui a non­
possessory secured party and those of a jlerlgee; the latter1 being in possession 
of the collateral at default, will of course not have to avail hinuie!i of the right 
to take possession under § 9-503. 

3. § 9-207 states rights, retnedies and duties with respect to collater3.l in the 
secured part;;1s possession. That section applies not only to the situation where he 
is in possession before default, as a pledgee, but also, by subsections (1) '.lI!d (2) of 
th.is Section, to the secured party in possession after default. Ne,·ert11eless the 
relations of the parties have- been changed by default, and § 9-207 J.S it applies 
ufte:r default must be read together with this Part. In particular, agreements 
permitted under § 9-207 cannot waive o:r modify the rights of the debtor contrary 
to subsection (3) of this Section. 

4. j 1-102(3} states :rules to determine which provisions of this Act are m..1.ndatory 
anu which may he varied by agreement. In general, provisions which relate to 
matters which eome up between immediate parties may be varied by ag:l:'e-ement. I:n 
:he area of r:lghts after default our legal systew. has traditionally looked '\Vith 
suspicion on agreements designed to cut down the debtor1s ri.ght;5 and free the 
secured party of his duties: no mortgage clause has ever been allowed to clog the 
equity of redemption. The defauit situation offers great scope for overraaching; 
the suspicious attitude of the courts has been grounded .in common sense~ 

Subsection (3) of this Section contains a codification of this long-standing and 
deeply :rooted attitude: the specified rights of the debtor and duties -0f the secured 
party mn.y not he waived or varied except as stated. Provisions not specified in 
suhsec~ion (3) are subject to the general ::ules stated in § 1-102(3). 

5. The collateral for many corporate security issues consists of both real and 
personal property. In the interest of simplicity and speed subsection (-1) permitst 
although it does not require, , the secured party to proceed as to both real and 
personal property in :iccor<lanee with his rights and remedies in respect of the 
real property, Excent for the permission so gn.nted, this ~.\.ct leaves to other state 
law all questions of procedure with respect to real property. For ex:imple, this 
Act does not determine whether the secured party can proceed against the real 
estate :alone and later proceed in a separate action against the personal property 
in accordance with bis rights and :remedies against the real estate~ By such sepa" 
rate actions the secured party ''proceeds as to both/' and tf'.is Part does not apply 
in either action. But subsection ( 4) does give him an option to proceed under 
this Part as to the personal property. 

6. Under subsection (1) a secured party 's entitled to reduce his claim to judg­
ment or to foreclose his interest by any !l\"<lilable procedure, outside this },.rticle, 
which state law may provide. The :first sentence of subsection (5) makes clear that 
any judgment lien which the secured party may ae:quire against the coUateral is, 
so to say, a continuation of his original interest (if perfected) and not the acquisi~ 
tion of a new interest or a transfer of property to satisfy an antecedent debt. The 
judgment lien is therefore stated to :relate back to the date of perfection of the 
security interest. The second sentence of the subsection makes clear that a judicial 
sale follo'\Ving judgment, e:xeeution and levy is one of the methods of foreclosure 
contemplated by subsc~tion (1) _: such a sale is g-0verned by other law and not by 
this Article an<l. the restrictions which this _.\rtiele imposes on the right of a secured 
party to buy in the collateral at a sale under § 9-504 do not apply. 

Cross Referentes: 

Point 2: 
Point 3: 
Point 4: 
Point 5: 
Point 6: 

§ 9-503. 
§ 9-207. 
§ 1-102(3). 
§§ 9-102(1) and 9-104(j). 
§ 9-504. 
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Definitional Cross References: 

"Agreement". § 1-201. 
"Collateral". § 9-105. 
"Debtor". § 9-105. 
"Documents11

• § 9-105. 
"Goods". § 9-105. 
"Remedy". § 1-201. 
"Rights". § 1-201. 
11 Secured party". § 9-105. 
HSecurity agreement". § 9-105. 
"Security interest". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statut~s: Code 1950, §§ 6-555 (trust receipts); 43-28 (crop liens); 43-59 - 60 
(agricultural chattel deeds of trust); 55-59 - 63 (deeds of trust); 55-91, 55-93, 
55-94 (conditional sales); 8-586 - 596 (detinue). 

Comment: The remedies available to the secured party upon the debtor's default 
under Virginia law, depend, to some extent, on the form of the security arrange­
ment. The UCC approaches the subject from the functional standpoint rather than 
from the standpoint of form. 

Conditional Sales. For a discussion of the Virginia la,v see Snead, Retail Instal­
ment Sales v. Virginia Remedies on Default, 16 Wash. & Lee L. Rev. 1 (1959). 
The conditional vendor, upon default, may take peaceable possession, which then 
involves four alternative procedures, or he may follow a judicial remedy, with four 
alternative procedures available, so that the conditional vendor has available a 
total of eight different remedies. 

If the conditional vendor takes peaceable possession he has four alternative 
rights: 

(1) He may retain the property as his o,vn, but if be does so, it would appear that 
he must account to the vendee for the difference between the fair market value 
of the property at the time and place of re-possession and the unpaid purchase 
price ,vith interest. Ashworth v. Fleenor, 178 Va. 104, 111-12, 16 S.E.2d 309 (1941). 
It may be, though, that this case turns on its peculiar facts, and does not stand 
for as broad a proposition as has been stated. See Snead, Retail Instalment Sales: 
Virginia Remedies on Default, 16 Wash. & Lee L. Rev. 1, 10-14 (1959). 

(2) The conditional vendor may repossess the property peaceably and sell at a 
private sale. If he does so, lie cannot obtain a deficiency judgment, since Code 
1950, § 55-93, provides that such a private sale cancels the unpaid purchase price, 
notwithstanding any clause in the contract to the contrary. Federal ~iotor Truck 
Co. v. Kellenberger, 193 Va. 882, 886-90, 71 S.E.2d 177 (1952). This statute ,vas 
adopted to reverse the result in Universal Credit Co. v. Taylor, 164 Va. 624, 627-31, 
80 S.E. 104 (1935), in which a conditional vendor was allo,ved to recover a de­
ficiency judgment after peaceably repossessing a chattel and making a private sale. 
The Taylor case and the effect of the statute are discussed in Note, Rights of 
Conditional Vendor and Vendee upon Default in Virginia, 26 Va. L. Rev. 232 (1939). 
It is not clear whether a conditional vendor who peaceably repossesses and sells at 
private sale is accountable to the vendee for any surplus he may realize. The 
statute, § 55-93, is silent on this point, and the two cases that have indi_eated that 
the vendor is liable for the surplus have involved contract provisions to that 
effect. Universal Credit Co. v. Taylor, 164 Va. 624, 625-27, 80 S.E. 104 (1935); 
Lynchburg Motor Co. v. Thomasson, 141 Va; 153, 162-63, 126 S.E. 64 (1925). 

(3) The conditional vendor may, under Code 1950, § 55-93, after default, enter 
into a new contract in writing with the vendee, which provides for a private resale, 
with the buyer to be liable for any deficiency. 

( 4) The conditional vendor may repossess the goods in a peaceable manner, and 
by following the provisions of Code 1950, § 55-93, regarding a public sale, become 
entitled to a deficiency judgment. The statute requires that the public auction 
must be held in the county or city where the vendor has his principal place of 
business or where the vendee :resides, after ten days written notice of the time, 
place, and terms of sale, served upon or sent hy registered mail to the last h.-nown 
address of the vendee, and after publication in a newspa-per or by posting for five 
days at three or more public places. Associates Discount Corp. v. Lunsford, 204 
Va. 1, 2-3, 128 S.E. 2d 924 (1963), held that it is not necessary to have a licensed 
auctioneer conduct the public sale in order to' comply with the statute. 
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The conditional vendor has the :following four judicial remedies: 
(1) The situation with res-peet to actions of detinue where conditional sales con­
tracts are involved is not clear. Code 1950, § 8-593, provides that where contracts 
made to secure the payment of money are involved the judgment for the plaintiff 
shaH be for the amount due or for the specific property and costs, with the de~ 
fendant to have the election of paying the amount of the judgment or rurrenderjng 
the specific property, Under this statute the conditional vendor is not entitled 
to both the goods and a deficiency judgment, but only to One or the other, with 
the vendee having the election as to which it sh.all be. Lloyd v. Federal Motor 
Truck Co., 168 Va 72, 77·80, 190 S.E. 257 (1937); Osmond-Barringer Co. v. Hey, 
7 Va. Law Reg. (N.S.) 175, 180 (Law and Equity Court of City of Richmond 1921). 
In Universal Credit Co. v. Botetourt Motor Co., Ine., 180 Va. 159, 176, 21 S.E.2d 
800 (1942), in an action of det.inue the seller repossessed the cars and sold them 
v,ithout giving the buyer an election, and the court held it pro:P{!r to decree the 
surplus to the buyer. 

Code 1950, § 55-94, added in 1946, also relates to the action of detinue by con .. 
ditional vendors, !!,nd provides that the court may order all or so.me of the property 
sold to satisfy the vendor's claim or order an or some of the property re_turned to 
the vendor to satisfy his claim. It is not clea.1; whether § 56-94 was inrended to 
supersede or supplement § 8-593, or •.vhat its purpose is. If § 55-94 supersedes 
§ g .. 593 the vendor has been deprived of his election to pay the judgment or return 
the property. If the two statutes are to be co:nstrued together it is di.ffieu1t to 
determine when the one or the other applies. Neither statute in t.erms authorizes 
the entry of a deficiency judgment in favor of the conditional vendor. 

See also Douglas v. United Co., 183 Va. 263, 31 S.E.2d 889 (1944), for 1 case in­
volving use of the action of detinue. 

(2) The conditional vendor :may use the statutory remedy provided by Code 1950, 
§ 55-91. by proceeding by petition to a trial justice or by a bill in equity in a court 
of equity jurisdiction~ depending upon the atllount involved. In such a proceeding 
the court may order the property sold, possession delivered to the vendor, or make 
such other disposition as seems proper1 and in a proper case a personal judgment 
may be entered against the vendee. Boning v. General Motors Acceptance Corp., 
204 Va. 41 5, 129 S.E.2d 54 (1963); J!itchell Transparent Ice Co. v. Tr!umph 
Electric Co., 116 Va. 725. 726, 82 S.E. 730 (1914); Liquid Carbonic Co. v. White­
head, 115 Va. 586, 596-99, 80 S.E. 104 (1913). 
(3) The conditional vendor may bring an action at law for the amount of the 
unpaid purchase price. Southern Manufacturing and Supply Co. v. Klavan, 125 Va. 
438, 439-41, 99 S.E. 566 (1919); Victor Products Corp. v. Yates-American Maeh, 
Co., 54 F.2d 1062, 1065 (4th Cir. 1932). 
(4) The conditional vendor may bring a suit in equity to foreclore the Hen, aecord­
ing to dictum in several cases. Lloyd v, Federal Motor Truck Co., 168 \ta. 721 77, 
190 S.E. 257 (1937); L'niversal Credit Co. v. Taylor, 164 Va. 624, 626, 180 S.E. 277 
(1935); lv!itcbell Transparent Ice Co. v. Triumph Electric Co., 116 Va. 725, 726, 
82 S.E. 730 (1914). 

The Virginia law is in accord with the UCC in thitt the rights and remedies .given 
to the conditional vendor are cumulative. l:niversal Credit Co. v. Taylor, 164 Va. 
624, 630, 180 S.E. 277 (1935); Southern Manufacturing and Supply Co . .-. Klavan, 
125 Va. 438, 440,41, 99 S.E. 566 (1919); Mitchell Transparent lee Co. v, Triumph 
Electric Co., 116 Va. 725, 726, 82 S.E. 730 (1914); Levy v. Davis, 115 Va. 814, 
820-21, 80 S.E. 791 (1914). 

The UCC does not cover the situation presented in Wheeler v. City Savings and 
Loan Corp., 156 Va. 402, 404-06, 157 S.E. 726 (1931), involving the proper remedy 
to be followed by a conditional vendor. who seeks to hold a city sergeant liable on 
his bond for wrongfully paying over to a judgment creditor the proceeds of an 
execution sale of collateral. 

Chattel Deeds of Trust. The Virginia statutes relating to deeds of trust in some 
instances cover both real and personal -property ( e. g., Code 1950. §§ 55-52, 55..Sl), 
while other statutes are limited to real estate (e.. g.1 Code 1950. §§ 50-40, 55-64). 
and still others do not make any_- expre~s reference to the type of !c)roperty covered 
(e, g., §§ 55-48: 55-51). Consequently, there is no comprehensive and well-defined 
law relating to this form of personal property security. 

The cteditor1s rights under a chattel deed of trust are generally governed by the 
terms of the deed. In Turk v. Clark, 193 Va. 744, 748-51, 71 S.E.2d 172 (1952), the 
provisions oi the deed were not comvlied with by the trustee in making a saie of 
an automobile after the debtor had defaulted. The credif;Qr bought in the auto-
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mobile at the sale at a price less than the amount of the indebtedness and t~en 
brought an action for the deficiency. The court discussed whether such a.n a~~on 
could be maintained after a conversion; pointing out a conflict in the author1t1es, 
but did not lay down a rule for Virginia, since a recovery could be denied on the 
ground that the evidence .supported, the jury verdict of no deficiency. 

Upon refusal of the debtor under a deed of trust to deliver the goods upon demand 
o:f the trustee1 the trustee may bring an action of detinue. Hardaway v. Jones, 
100 Va. 481, 483, 485-i6, 41 S.E. 957 (1902), held tbat in such an. action the trustee 
was entitled to a judgment that inc1uded an a.-nount for the use and hire of mules 
from the time he had demanded possession. In McClure Grocery Co~ .v. Watson, 
148 Va. 601, 139 S.E. 288 (1927), the purchaser under a sale under a deed of trust 
used detinue to seek to obtain possession of the property. 

Where a deed of trust covers_ both real and personal property, it i3 not clear from 
the Virginia cases whether there is any difference in the remedies available as 
respects the diir-erent types of property. See e. g.t Williamson v. Payn~ 103 Va. 
551, 555, 49 S.E. 660 (1905) (deed of trust covered sawmill and personal prop­
erty). To the extent that re:i;nedies relating to real yroperty have been used where 
the deed of trust has covered both real and persona property, subsection 9-501(4) 
authorizes continued use of the same procedures. 

Agricultural Chattel Deeds of Trust. Code 1960, §§ 43-59 and 43-60, provide that 
upon default the trustee may take possession and may foreclose in any manner 
provided by law for the foreclosure of liens, and foreclosure may be by sale after 
such advertisement and in such manner as provided in the deed of trust or by the 
laws relating to sales by trustees in deeds of trust on real property, provided only 
that the sale is b-y public auction. 
Chattel Mortgages.. A chattel mortgagee may use detinue to enforce his security 
interest. Code 1950, § 8~593; Universal Credit Co. v. Botetourt Motor Co., Inc.~ 
180 Va. 159, 174-75, 21 S.E.2d 800 (1942); Ashworth v. Fleenor, 178 Va. 104, 109, 
16 S.E.2d 309 (1941) (dictum). 
In the old case of Moore's Ex'r v. ~4..ylett~s Ex'r, 11 Va. (1 Hen. & .M.) 29, 32 (1806), 
the mortgagee in possession of slav~s who had sold them, in accordance with the 
terms of the mortgage, was :required to account in equity to the mo-_rtgagor for the 
surpli+s over the amount of the debt. Dabney v. Green, 14 Va. (4 Hen. & M.) 101, 
109-13 (1809), recognized that a bill of sale of a slave, absolute on its facet given 
for a loan of money would nevertheless he dee:zned a mortgage, and that the 
mortgagor has an equity of redemption upon payment of the mortgage, although 
in this case the mortgagor was denied any right to redeem because of hls fraudu­
lent conduct. Dust v. Conrod, 19 Va. (5 Munf.) 411, 415 (1817), reeognfaed the 
right of a uurchaser from the mortgagor to exercise the mortgagor's right of 1'8~ 
demption o'r. a slave by payment of the mortgage debt. 
Trust Receipts. The remedies of the en-truster, upon the trustee's default, are set 
forth in Code 1950, § 6-555. 
Crop Liens. Code 19501 § 48.-28; gives the secured party the remedy of injunction 
to protect a crop lien, 

§ 9-502. Collection Rights of Secured Party. (1) When so agreed and 
in any event on default the secured party is entitled to notify an account 
debtor or the obligor on an instrument to make payment to him whether 
or not the assignor was th;;retQf-0.ra making collections on the collateral, 
and also to take control of any proceeds to which he is entitled under 
§ 9-306. 

(2) A secured party who by agreement is entitled to charge back un­
collected collateral or otherwise to full or limited recourse against the 
debtor and who undertakes to collect from the account debtors or obligors 
must proceed in a commercially reasonable manner and may deduct his 
reasonable expenses of realization from the collections. If the securitv 
agreement secures an indebtedness, the secured party must account to the 
debtor for any surplus, and unless otherwise agreed, the debtor is liable 
for any deficiency. But, if the underlying transaction was a sale of ac­
counts, contract rights, or chattel paper, the debtor is entitled to any sur­
plus or is liable for any deficiency only if the security agreement so pro­
vides. 
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COl\{!YfENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. The assignee of accounts, chattel :paper, contract rights or instru~ 
mf'!nts holds as eollateral property which is not only the most liquid asaet of the 
debtor's busin-:ss but also property which may be collected without any interru,J[" 
tion vf the business, assuming it to continue after default. The situation is far dif­
ferer.t from that whei·e the collate~ is inventory or equipment, whose removal 
may bring the business to a halt. Fu.rthermore the problems of valuation and 
identification, present where the coilateral is tangible chn:ctels, do not arise so 
;:;harply on the assignment of intangibles. Ci)nsiderations, similar alWlough not 
identical, apply to assignments of general intangibles, which are also covered by 
the rule of the Section. Consequently1 this Section recognizes the fact that :fina11cw 
ing by assignment of intangibles laeks many of the complexities which arise after 
default in other ~-pes of llnanclng, and allows the assignee to liqui1.~ate in the 
l'egular course of business by collecting whatever may become due on the col· 
lateral, whether or not the method of collection cont(!tnplated by the security 
ar:cangemen~ before default was direet {i.. e.1 payment by the account d*btor to the 
assignee, i-notification" financing) or indirect (i. e., payment by the acc,,;,unt debtor 
to the assignor1 "non~notifi.cation'' financing). By agreement, of course: the secured 
party may have the right to give notice and to make collections before d.efault. 

2. In one form of accounts receivable financing·, which is found in the "factoring" 
arrangements which are common in the textile indu.st171 the assii?:::..ee assumes 
the credit risk-that is, he buys the account under a:1 agre€ment wni;::h does not 
provide for recourse or charge-!.mck against the assignor in the event the account 
proves uncollectible. Under such an arrange1nentl neither the debtor nor his 
creditors have any le_git!ma.te concern with the disposition which 1.:\e: assignee 
makes of the accounts. Under another form of accounts receivable :finn.ncing, how· 
eYer I the assignee does not assume the . credit risk and retains a right of full o.r 
limited recourse or charge-back for uncoHectible accounts. In such a <.!ase both 
debtor and creditors have a right that the assi_gnee not dump the aecounts, if the 
result will be to increase a possible deficiency claim or to reduce a possible surpltts. 

3. Where an assignee ha.s a right of clrarg-e-back or a right of recourse. subsection 
(2) provides that liquidation must be made with due rega.rd to the interest of the 
assignor and of his other creditors-Hin a commercially reasonable manner" ( com­
pare § 9-504 and see ~ 9-507 (2) )-and the proceeds allocated to the expenses of 
realization and to the 1nriehtcdness. If the ''charge-hack" tirovisions of the assign­
ms:nt arrangement provide oniy fox '"charge-back" of bad accounts against a re­
serve, -:he debtor's claim to surplus and his liability for a deficiency are limited 
to the amount of the reserve. 

4. Financing arrangements of the type dealt with. by this section are bet1veen busi­
ness men. The last sentence of subsection (2} therefore preserves freedom of con­
tract, and the subsection -recognizes that there. may be a true sale of accounts, 
chattel p.aperi or - contract rights although recourse eXlsts. The determination 
v,hether a particular assignment constitutes a sale or a. !:ransfer for security is left 
to the courts. Note that, under § 9-102t this ~,.\.rticie applies both to .S:lies and to 
security transfers of such intangibles. 

Cross References: 

§§ 9-205 and 9-306. 
Point 3: §§ 9-504 and 9-507(2). 
Point ·i: §§ 9-102(1) (b) and 9·104(f). 

Definitional Cross References: 

''Account'\ § 9~106. 
"Account debtor". § 9-105. 
"Agreement". S 1-201. 
"Chat:el paper)~ § 9-105. 
"Collateral". § 9~105. 
jjContract right». § 9-106. 
uDebtor''. § 9-105. 
"I11str'.1mentn. § 9-105. 
"Notify". § 1-201. 
11Proceedsn. § 9-306. 
('Secured party"~ § 9-105. 
1'Seeurity .1greement". § 9-105. 

YIRGINIA ANNOTATIONS 

Prior Statntes: None. 
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§ 9-503. Secured Party's Right to Take Possession After Default. Un­
less otherwise agreed a secured party has on default the right to take pos­
session of the collateral. In taking possession a secured party may proceed 
without judicial process if this can be done without breach of the peace or 
may proceed by action. If the securitv agreement so provides the secured 
party may require the debtor to assemble the collateral and make it avail­
able to the secured party at a place to be designated by the secured party 
which is reasonably convenient to both parties. Without removal a secured 
party may render equipment unusable, and may dispose of collateral on the 
debtor's premises under § 9-504. 

C01\1MENT: Prior Uniform Statutory Provision: § 6, Uniform Trust Receipts 
Act; §§ 16 and 17, Uniform Conditional Sales Act. 

Changes: M-0<litied to conform to the scheme of this ~'U'ticle. 

Purposes of Changes: Under this Article the secured party's right to possessi<>n o:f 
the collateral (if he is not already in possession as pledgee) accrues on default 
unless other.vise agreed in the. security agreement. This Article follows the pro~ 
visions of the earlier uniform 1egisla.tlon in allowing the secured party in most 
cases to take possession withotft the issuance of judicial process. In the case of 
collateral such as heavy equipment, the physical removai from the debtor1s plant 
and the storage of the equipment pending resale may be. e.."X:ceedingly expensive 
and in some cases impractical. The Section therefo.:re provides that in lieu of 
removal the Iende:r may render equipment unusable or dispose of eolLaternl on the 
debtor's premises, The authorization to render equipment unusable or to dispose 
of. collaerul without removal would not justify unreasonable action by the secured 
party, since, under § 9-504{3}~ all his actions in connection with disposition must 
be taken in a ueommerclally reasonable manner'°. 

CrOss Reference: 
§ 9-504. 

Definitional Cross References; 
11Action'1

• § 1-201 . 
.rcollateral1'. § 9-105, 
"Debtor0

• § 9-105. 
"Equipmentn. § 9-109. 
"Party". § 1-201. 
"Rights". § 1-201. 
"Secured parly1

'. § 9-105. 
HSecurity agreement". § 9-105. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-555 (trust receipts); 43-59 (agricultural chattel 
deeds of trust); 55-59 ( chattel deeds of t:rust); 55.93 - 94 ( conditional sales); 
8-586. 596 (detinue). 

Comment: The DCC .recognizes the right of a secured party, after default, to 
take po3session of the collateral. This may be done without judicial process. if it 
ean be done i,vithout breach of the peace. Virginia similarly recognizes this right 
o! repossessing peaceably. Ash\vorth v. Fleenor, 1'78 Va. 1041 111-12. 16 S.E.2d 
309 (1941); Universal Credit Co. v. Taylor, 16'1 Va. 624, 630-31, 180 S.E. 277 
(1935). Repossession may be obtained by legal action, which -in Virginia ordinarily 
means by an action of detinue. Code 1950~ §'§ 8-586- 596; Lloyd v. Federal Wfotor 
Truck Co., 168 Vn. 72, 190 S.E. 257 (1937). See also VIRGINIA ANNOTATIONS 
to UCC 9-501. 

§ 9-504. Secured Party's Right to Dispose of Collateral After De· 
fault; Effect of Disposition. (1) A secured party after default may sell, 
lease or otherwise dispose of any or all of the collateral in its then condi­
tion or following any commercially reasonable preparation or processing. 
Any sale of goods is subject to the Article on Sales (Article 2). The pro­
ceeds of disposition shall be applied in the order following to 

(a) the reasonable expenses of retaking, holding, preparing for sale, 
selling and the like and, to the extent provided for in the agreement and 
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not prohibited by law; the reasonable attorneys' fees and legal expenses in­
curred by the secured party; 

(b) the satisfaction of indebtedness secured by the security interest 
under which the disposition is made; 

( c) the satisfaction of indebtedness secured by any subordinate se­
curity interest in the collateral if written notification of demand therefor 
is received before distribution of the proceeds is completed. If requested 
by the secured party, the holder of a subordinate security interest must 
seasonably furnish reasonable proof of his interest, and unless he does so, 
the secured party need not comply with his demand. 

(2) If the security interest secures an indebtedness, the secured party 
must account to the debtor for any surplus, and, unless otherwise agreed, 
the debtor is liable for any deficiency. But if the underlying transaction 
was a sale of accounts, contract rights, or chattel paper, the debtor is en­
titled to any surplus or is liable for any deficiency only if the security 
agreement so provides. 

(3) Disposition of the collateral may be by public or private proceed­
ings and may be made by way of one or more contracts. Sale or other dis­
position may be as a unit or in parcels and at any time and place and on 
any terms but every aspect of the disposition including the method, man­
ner, time, place and terms must be commercially reasonable. Unless col­
lateral is perishable or threatens to decline speedily in value or is of a type 
custo=ily sold on a recognized market, reasonable notification of the 
time and place of any public sale or reasonable notification of the time after 
which any private sale or other intended disposition is to be made shall be 
sent by the secured party to the debtor, and except in the case of consumer 
goods to any other person who has a security interest in the collateral and 
who 11as duly filed a financing statement indexed in the name of the debtor 
in this State or who is known by the secured party to have a security in­
terest in the collateral. The secu,·ed party may buy at any public sale and 
if the collateral is of a type customarily sold in a recognized market or is 
of a type which is the subject of widely distributed standard price quota­
tions he may buy at private sale. 

( 4) When collateral is disposed of by a secured party after default, 
the disposition transfers to a purchaser for value all of the debtor's rights 
therein, discharges the security interest under which it is made and any 
security interest or lien subortlinate thereto. The purchaser takes free of 
all such rights and interests even though the secured party fails to comply 
with the requirements of this Part or of any judicial proceedings 

(a) in the case of a public sale, if the purchaser has no knowledge of 
any defects in the sale and if he does not buy in collusion >\cith the secured 
party, other bidders or the person conducting the sale; or 

( b) in any other case, if the purchaser acts in good faith. 

(5) A person who is liable to a secured party under a guaranty, in­
dorsement, repurchase agreement or the like and who receives a transfer 
of collateral from the secured party or is subrogated to his rigltts has 
thereafter the rights and duties of the secured party. Such a transfer of 
collateral is not a sale or disposition of the collateral under this Article. 

C0ll3IEN'T: Prior Uniform Statutory Provision: § 6. Uniiorm Trust Receipts 
,Act; §§ 19, 20, 211 and 22, 'C'niiorm Conditi.:inal Sales .. ~ct, 

Changes: Modified to conform to the scheme of this Article. 

Pur:poses of Changes: 1. T:Ie Uniform Trust Receipts -~ct provides; th.at an en­
truster in possession after default holds the collateral ,vith the rights and duties 
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of a pledgee, and, in particular, that he may sell such collateral at public or private 
sale 'With a right to claim deficiency and a duty to account for any surplus. The 
'Gniform Conditional Sales Act insisted on a ;sale at public auction with eia~orate 
provisions for the giving of notice of sale. Thls Section follows the more liberal 
provisions of the Trust Receipts Act. Although public sa1e is recognized, .it is 
hoped that private sale will be encouraged where, as is irequently the case, private 
sale through commercial channels ,vill result in higher realization on collateral 
for the benefit of all parties. The only restriction placed on the secur':d party's 
method of disposition i.s that it must b1J commercially reasonable. In this respect 
this Section follows the provisions of the Section on -resale by a seller following a 
buyer7 S rejection of goods (§ 2-706). Subsection (1) does not restrict disposition 
to sale: the collateral may be soldl leased, or otherwise disposed of-subject of 
course to the general requirement of subsection (2) that all aspects of the dispo­
sition be "commercially reasonablen. § 9-507(2) states some tests as to what is 
"commercially reasonable". 

2. Subsection (1) in general foHows prior law in :its provisions for the application 
of proceeds and for the debtor's right to surplus and liability for deficiency. Under 
subsection (1) (c} the secured party, after paying expenses of retaking and dis­
position and his own <lebtt is required to pay over remaining proceeds to the 
extent necessan~ to satisfy the holder of any junior security interest in the same 
collateral if the holder of th.e junior interest has made a written demand and 
furnished on request reasonable proof of his interest: t..i'ris proviEion is necessary 
in view of the fact that under subsection {4) the junior interest is discharged by 
the disposition. Since the requirement is conditioned on written demand it should 
not -result in undue burden on the secured party making the disposition. It should 
be noted also that under § 9-112 where the secured p.arty knows that the collateral 
is owned by a person who is not the debtor, the owner of the collateral and not the 
debtor is entitled to any surplus. 

3. In any security transaction the debtor ( or the owner of the collateral if other 
than the debtor: see § 9-112) is entitled to any surplus which results from realiza­
tion on the collateral; the debtor will also, unless otherwise agreed, be liable for 
any deficiency. Subsection {2) so provides. Since this ilrticle eovers sales of cer­
tain intangibles as well as transfers for security, the subsection also provides that 
apart from ag7eement the right to surplus or liability for deficiency does not accrue 
where the transaction between debtor and secured party was a sale and not a 
security transaction. 

4. Subsection ( 4) provides that a pure baser for value from a secured party after 
default takes free of any rights of the debtor and of the holders of junior- security 
:interests and liens. even though the secured party hns not complied with the re­
quirements of this Part or of any judicial proceedings. This subsection follows a 
similar provision in the Cniform Trust Receipts Act and in the Section of this 
Act on resale by a seller (§ 2~706). Where the -purchase!" for -value has bought at 
a public sale he is protected under paragraph (a) if he has no knowledge of any 
defects in the sale and was not guilty of collusive practices. Where the purchaser 
for value has bought at a private sale he must, to receive the protection of pa.raw 
graph {b), qualify in all respects as a purchaser in good faith. Thus while the 
pu:rchaser at a private sale is required to proceed in the exercise of good faith, 
the purchaser at public sale is protected so long as he is not actively in bad faith, 
and is put under no duty to inquire into the circumstances of the sale. 

5. Both the Uniform Trust Receipts Act and the Uniform Conditional Sales Aet 
required a waiting period after repossession and before sale (five days in the Trust 
Receipts Act; ten days in the Conditional Sales Act). C'nder subsection (3) the 
secured party in most cases is required to give reasonable notification of disposi­
tion both to the debtor and (except for consumer goods) to other secured parties 
who have :flied in this state or axe known to 'him. Except for the requirement of 
notification there is no statutory period during which the collateral must be held 
before disposition. •~Reasonable notification" is not defined in this ~4-rticle; at a 
minimum it must be sent in such time that persons entitled to receive it will have 
sufficient time to take appropriate steps to p'l'otecl their interests by taking part 
in the sale or other disposition ii they so desire. 

6. § 19 of the Uniform Conditional Sales Act required thut sale be made not more 
than thirty days after possession taken by the conditional vendor. The Uniform 
Trust Receipts Aet contained no corllparable provision. Here again this .A.xticle 
follows the Trust Receipts Act, and no period is set within which the disposition 
must be made, except in the case of eonsume:r goods which under § 9-505(1) must 
in certain instances be sold within ninety days after the secured party has taken 
possession. The failure to prescribe a statutorr period during which disposition 
must he made is in line with the policy :ido:pte<l in this .. 4.Iticle to encourage dispo~ 
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sition by private sale through regular comtnercia.1 channels. It may, for exampi~ 
be wise not to dispose of gocyds when the market has collapsed, or to sell a large 
inventory in pa:rceis ove.r a period of time instead of in bulk. Note, however, tha.t 
under .subsection (3) eYery aspect of the aa.le or other disposition of the collateral 
must be commercially :!:easonable; this specifically includes method, manner, time, 
place and terms. See § 9-507(2). Under that provision a secured party who with­
out proceeding under § 9-505(2) held eollateral a long time without disposing of it, 
thus running up large storage charges against the debtor, where no reason 
existed for not malring a fl:ompt sale, might well be fo:i11,d not to have acted 1n a 
"commercially reasonab1e' manner. See also § 1-203 on the general obligation of 
good faith. 

Cross References: 

Point 1: §§ 2-706 and 9-607(2). 
Point 2: § 9-112. 
Point 3: §§ 9-102 (1) (b) and 9-112. 
Point 4: § 2-706. 
Point 6: §§ 9-505 and 9-507(2). 

Definitional Cross References: 

"J .. ccount". § 9-106. 
".A.greement". § 1-201. 
~Chattel paper". § 9-105. 
"Collateral". § 9-105. 
"Consumer goods". § 9-109. 
''Contract". § 1-201. 
11 Contract right". § 9-106. 
"Dehtol.'11

• i 9~105. 
"Financing statement11

• § 9-402. 
"Gives notifica.tionu. § 1 ... 201. 
''Good faith". § 1-201. 
"Goods'~. § 9-105. 
'"Knowledge". § 1-201. 
"'Person". § 1-201. 
''Proceeds!}. § 9-306. 
"Purchaser". § 1-201. 
"Receives!! notification. § 1-201. 
"Rights". § 1-201. 
"Sale". §§ 2-106 and 9'-105. 
"Secured party". § 9-105. 
"Security agreement". § 9-105. 
''Security interest". § 1-201. 
"Send". § 1-201. 
11 Term". § 1-201. 
avalue". § 1~201. 
"Written11

• § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, §§ 6-555 (trust receipts); 43-59 - 60 (agricultural 
chattel deeds of trust) ; 55~59 - 63 ( chattel deeds of trust) ; 55-93 ( conditional 
sales). 

Comrnent: The UCC is in accord with Virginia la.win recognizing the right of the 
pledgee to sell collateral after default by the pledgor. Parksley Nat'I Bank v. 
Pa1·ks, 172 Va. 169, 185t 200 S.E. 629 (1939); Reid v, Windsor, 111 Va. 825, 831, 
69 S.E. 1101 (1911); Richardson v. Insurance Co. of Valley of Virginia, 68 Va. (27 
Gratt.) 749, 752-54 (1876); Alex., Loud., & lia,np. R.R. Co. v. Burke, 63 Va. (22 
Gratt.) 254, 261-63 (1872). 

Ordinarily under both the UCC and Virginia law .reasonable notice of a sale of 
collateral must be given to the debtor. )llex., Loud~, & Hamp. R.R. Co. v. Burke, 
63 Va. (22 Gutt.) 254, 263-65 (1872). Reid v. Windsor, 111 Va. 825, 631, 69 s.E. 
1101 (1911), recognized that the parties could agree to give 'the pledgee a power of 
.sale without making demand upon the debtor or giving him notice. 

In Richardson v. Insurance Co. o:f Valley of \rirgirua, 68 Va. (27 Gratt.) 749, '752-54 
(1876), the court rejected a contention that there was a duty on the pledgee to 
sell stock which had lost its value. The pledgo:r, if he wanted the stock sold~ should 
have requested the piedgee to do so or have redeemed it and made a sale ldm· 
self. 
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Universal Credit Co. v. Botetourt Motor Co., Inc., 180 Va. 159, 174-75, 21 S.E.2d 
800 (1942) 1 involved an action of detinue in ,vhleh a chattel mortgagee who went 
ahead and sold goods without giving the debtor his detinue election was requi::-ed 
to pay the surplus to the debtor. l\1:cClure Grocery Co. v~ Watson, 148 \ta. 601, 
608-09, 139 S.E. 288 (1927), indicated that a sale under a deed of trust could be set 
aside as a fraud on creditors if it was shown to be a. sham transaction known to 
'the purchaser~ 

Code 1950, §§ 55-59 through 55-63~ provides for a secured party1s rights upon 
default under a chattel deed of trust, in the absence of any different provisions 
in the deed of trust. 

UCC 9-504 ( 5) discards the principle employed by tbe Virginia court in Federal 
Motor Truck Co. v. Kellenberger, 193 Va. 882, 71 S.E.2d 177 (1952). There, 
although reaching a correct result, the court rested its decision on the principle 
that an automobile dealer who was compelled by contract to repurchase an auto­
mobile from a financing agency was not continuing a secured transaction but was 
"buying" the automobile and hence was not entitled to the remedies of a secured 
party. Under the UCC the repurchasing dealer has all of the rights of a secured 
party. 

§ 9.505_ Compulsory Disposition of Collateral; Acceptance of the Col­
lateral as Discharge of Obligation. (1) If the debtor has paid sixty per 
cent of the cash price in the case of a purchase money security interest in 
consumer goods or sixty percent of the loan in the case of another security 
interest in consumer goods, and has not signed after default a statement 
renouncing or modifying his rights under this Part a secured party who 
has taken possession of collateral must dispose of it under § 9-504 and if 
he fails to do so within ninety days after he takes possession the debtor 
at hls option may recover in conversion or under § 9-507 (1) on secured 
partys' liability. 

(2) In any other case involving consumer goods or any other col­
lateral a secured party in possession may, after default, propose to retain 
the collateral in satisfaction of the obligation. Written notice of such pro­
posal shall be sent to the debtor and except in the case of consumer goods 
to any other secured party who has a security interest in the collateral 
and who has duly filed a financing statement indexed in the name of the 
debtor in this State or is known by the secured party in possession to have 
a security interest in it. If the debtor or other person entitled to receive 
notification objects in writing within thirty days from the receipt of the 
notification or if any other secured party objects in writing within thirty 
days after the secured party obtains possession the secured party must 
dispose of the collateral under § 9-504. In the absence of such written ob­
jection the secured party may retain the collateral in satisfaction of the 
debtor's obligation. 

COM.l\lENT: Prior Uniform Statutory Provision: § 23, Uniform Conditional Sales 
Act. 

Changes: Modified to conform to the scheme of this Article. 

Purposes of Changes: L Experience has shown that the parties are frequently 
better off without a resale of the collateral; hence this section sanctions an alterna­
tive arrangement. In lieu of resale or other disposition, the secured party may 
propose under subsection (2) that he keep the collateral as his own, thus dis­
charging the. oblii,ation and abandoning any claim for a deficiency, This right may 
not be exercised m the case of consumer goods where the debtor has paid 60o/o of 
the price or obligation and thus has a substantial equity, and may be exercised in 
other cases only on notification to the debtor and other secured parties who have 
filed in this state or are otherwise known to the secured party exercising the right, 
and on failure of anyone receiving notification to object within thirty days. 

~. When ~n objeetion is received by the secured party he must then proceed to 
dispose of the collateral in accordanee v,,.ith § 9-504, and on failu..-e to do so virould 
incur the liabilities set out in § 9~507, In t.'1-ie case of consumer goods where 60% 
of the price or obligation has been paid the disposition must he made within 90 days 
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after possession taken. For failure to make the sale within the 90 day period the 
secured party is liable in conversion or alternatively may incur the liabilities set 
out in § 9-507. 

3. ~:titer default (but not before) a consumer-debtor who has paid 60o/o of the 
c::u.ili price may sign a written renunciation of his rights to require resale of the 
eollateral. 

Cross References: 
§§ 9-504 end 9-507(1). 

Definitional Cross References; 
"Collateraln. § 9-105. 
uconsumer goods". § 9-109. 
"Debtor". § 9-105. 
"Knows". § 1-201. 
"NoticeH. § 1~201. 
"Person". § 1-201. 
;'Purchase money security interest". § 9-107. 
"Receives11 notification. § 1-201. 
"Rights". § 1-201. 
"Secured party1

'. § 9-105. 
"Security interestu. § 1-201. 
'' Send". § 1-201. 
"Signed". § 1-201. 
"Written". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: Code 1950, § 55-93 (conditional sales). 

Comment: This si1bsection changes Virginia law by requiring the secured J,>a.rty 
to sell the collateral, where it is consumer goods on which the buyer has patd 60 
per cent of the cash price or loan. Virginia Iaw does not provide fo.r such com~ 
pulsory disposition in any instance. See VIRGINIA ANNOTATIONS to UCC 
9-501. The subsection, though, does follow the present proviso of Code 1950, 
§ 55~93, covering conditional sales under which the compulsory disposition require­
ment is eliminated ii the debtor signs a statement after default under which he 
renounces these rights. Subsection 9-505(2) also changes Virginia la~N by requir­
ing a secured party who proposes to retaiu collateral, which is consumer goods, 
in satisfaction of the obligation, to notify the a·ebtor to this etrect, and upon objec· 
tion the creditor is required to sell the goods. See _.\shworth v. Fleenor, 178 Va. 
104, 109·13, 16 S.E.2d 309 (1941). 

§ 9-506. Debtor's Right to Redeem Collateral. At any time before the 
secured party has disposed of collateral or entered into a contract for its 
disposition under § 9-504 or before the obligation has been discharged 
under § 9-505 (2) the debtor or any other secured party may unless other­
wise agreed in writing after default redeem the collateral by tendering 
fulfillment of all obligations secured by the collateral as well as the ex­
penses reasonably incurred by the secured party in retaking, holding and 
preparing the collateral for disposition, in arranging for the sale, and to 
the extent provided in the agreement and not prohibited by law, his rea­
sonable attorneys' fees and legal expenses. 

CO.!\-I)IENT: Prior Uniform: Statutory Provision: § 18. Uniform Conditional Sales 
_.\.ct. -

Chang_es: Modified to eoniorm to the seherne of tb:is Article. 

Purposes of Changes: Except in the case stated in § 9·505{1) (consumer goods) 
the secured party is not :required to dispose of collateral \.vithin any stated period 
of time. Under this Section_ so long as the secured party has not disposed of 
collateral in his possession or contracted for its disposition and so long as his right 
to retain it has not become fixed under§ 9-505(2), the debtor or another secured 
party may redeem.. The debtor must tender fulfillment of ail obligations secured? 
plus certain expenses: if the agreement contains a clause aecelernting the entire 
halo.nee due on default in one installment. the entire balance would huve to be 
tendered. "Tendering ful:fill:ruent;, obvi.ousfy means more than a new promise to 
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perform the existing promisej it requires payment in full of all monetary obliga­
tions then due and performance in full of all other obligations then matured. If 
unmatured obligations remain, the security interest continues to secure them as ii 
there had been no default. 

Under § 9-504 the secured party may make successive sales of parts of the col­
lateral in his possession. The fact that he may have sold or contracted to sell part 
of the collateral would not affect the debtor's right under this Section to redeem 
what was left. In such a case, of course, in calculating the amount required to be 
tendered the debtor would receive credit for net proceeds of the collateral sold. 

Cross References: 

§§ 9-504 and 9-505. 

Definitional Cross References: 

"Agreement". § 1-201. 
"Collateral". § 9-105. 
"Contract". § 1-201. 
"Debtor". § 9-105. 
"Secured party". § 9-105. 
"Writing". § 1-201. 

VIRGINIA ANNOTATIONS 

Prior Statutes: None. 

Comment: Dabney v. Green, 14 Va. (4 Hen. & M.) 101, 109-13 (1809), recognized 
that a bill of sale of a slave, absolute on its face, given for a loan of money would 
nevertheless be deemed a mortgage, and that the mortgagor has an equity of 
redemption upon payment of the mortgage, although in this case the mortgagor 
was denied any right to redeem because of his own fraudulent conduct. Dust v. 
Conrod, 19 Va. (5 Munf.) 411, 415 (1817), recognized that the purchaser from a 
mortgagor of a slave had a right to pay the mortgage debt and exercise the mort­
gagor's right to redeem the slave. 

§ 9-507- Secured Party's Liability for Failure to Comply With This 
Part. (1) If it is established that the secured party is not proceeding in 
accordance with the provisions of this Part disposition may be ordered or 
restrained on appropriate terms and conditions. If the disposition has oc­
curred the debtor or any person entitled to notification or whose security 
interest has been made known to the secured party prior to the disposition 
has a right to recover from the secured party any loss caused by a failure 
to comply with the provisions of this Part. If the collateral is consumer 
goods, the debtor has a right to recover in any event an amount not less 
than the credit service charge plus ten per cent of the principal amount of 
the debt or the time price difference plus ten per cent of the cash price. 

(2) The fact that a better price could have been obtained by a sale at 
a different time or in a different method from that selected by the secured 
party is not of itself sufficient to establish that the sale was not made in a 
commercially reasonable manner. If the secured party either sells the col­
lateral in the usual manner in any recognized market therefor or if he sells 
at the price current in such market at the time of his sale or if he has 
otherwise sold in conformity with reasonable commercial practices among 
dealers in the type of property sold he has sold in a commercially reason­
able manner. The principles stated in the two preceding sentences with 
respect to sales also apply as may be appropriate to other types of disposi­
tion. A disposition which has been approved in any judicial proceeding or 
by any bona fide creditors' committee or representative of creditors shall 
conclusively be deemed to be commercially reasonable, but this sentence 
does not indicate that any such approval must be obtained in any case nor 
does it indicate that any disposition not so approved is not commercially 
reasonable. 
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COMMENT: Prior Uniform Statutory Provision: None. 

Purposes: 1. The principal limitation on the secured party's right to dispose of. 
collateral is the requirement that he proceed in good faith (§ 1-203) and ln a 
commercially reasor,.able manner. See § 9-504. In the case where he proceeds, 
or is about to proceed, in a contrary manner, it is -vital both to the debtor and other 
creditors to provide a remedy for the failure to comply 1''1th the statutory duty~ 
This remedy wiH be oi particular importance when it is applied prospectively be­
fore the unreason.'..\ble disposition has been concluded. This Section therefore pro­
vides t..lrat a secured party p:r-0posing to dispose of collateral in an unreaifonable 
manner, may, by court order, be restrained from doing so, and such an order ':night 
appropriately provide either that he proceed with the sale or other di:51:io:sition 
under specified terms and conditions, or that the sale be made by a representative 
of creditors where insolvency proceedings have been instituted. The Section 
further provides for damages where the unreasonable disposition has been con­
cludedt and, in t..1.e case of consumer goods, states a minimum recovery. 

A case may be put in which the liquidation value of an insolvent estate would be 
enhanced by disposihg of an the debtor's property (including that subject to a 
security interest) in the liquidation proceeding and in which, if a secured party 
repossesses and sells that part of the property which he holds as collateral, the 
remainder ,,..."}U have little or no resale value. In such a case the question may 
arise ,vhether a particular court has the power to control the manner of disposition, 
although reasonabie in other respects. in orde:r to preserve the estate for the 
benefit of creditors. Such a power is no doubt inherent in a Federal bank:!"uptcy 
court, a..TJ.d perhaps also in other courts of equity administering insolvent ef':aies. 
Traditionally it has not been exe1·cised where the secured party claimed under a 
title retention device, such as conditional sale or trust receipt. See In re Lake's 
Laundry, Inc., 79 F.2d 326 (2d Cir. 1935) and the remarks of Clark, J., coru:umng, 
in In re White Plains Ice Service, Inc.1 109 F.2d 913 (2d Cir. 1940). But since this 
~.\..."'1:icle adopts neither a "title11 nor a "lien~' theory of security interests (see 
§ 9-202 and Comment thereto), the granting or denying of~ for example, petitions 
of reclamation in bankruptcy proceedings should not he influenced by speculations 
as to whether the secured party had "titlen to the collateral or "'merely a lien'1• 

2. In view of the remedies provided the debtor and other creditors in subsection (1) 
when a secured party does not dispose of collateral in a commercially :reasonable 
manner, it is of grea: importance to make clear what types of disposition are to 
be considered commercially reasonable, and in an approl)riate case to give the 
secured party means of getting, by court order or negotiation with a creditors' 
committee or a representative of creditors, appro"--al of a :proposed method of 
disposition as a c-0mmercially reasonable one. Subsection (2) states rules to assist 
in the determination, and :provides for such advance approval in appropriate situa~ 
tions. One recognized n1ethod of disposing of repossessed coUateraJ is for the 
secured party to sell the collateral to or through a dealer-a method which in the 
long :run may realize better average returns since the secured party does not 
usually maintain his own facilities for making such sales. Such a metl1od of sale, 
fail"ly conduetedr is recognized as commercially reasonable under the second 
sentenee of subsection (2). However, none of the specific methods of disposition 
set forth in subsection (2) is to be regarded as either required or exclusive, pro­
vided only that the disposition made or about to be made by the secured party is 
commercially reasonable.c 

Cross References: 

Point 1: §§ 1-203, 9-202 and 9-504. 

Definitional Cross References: 

"Collater.al". § 9-105. 
"Consumer goods11

• § 9-109. 
'
1C1"editorn. § 1-201. 
"Debtor". § 9-105. 
"Knows". § 1~201. 
"Notification". § 1-201. 
"Person". § 1-201. 
"Representative". § 1-201. 
"Rights". § 1~201. 
11 Sec> .. rred pa.."'ty". § 9-105. 
'fSecurity interestn. § 1-201. 
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VIRGINIA A.c'INOTATIONS 

Prior Statutes: None~ 

Comment: .For discussion of secured party's liability under Virginia law se.e VIR­
GINIA AKNOTATIONS to UCC 9-501. The UCC does not cover the point decided 
in Jones v. lforris Plan Bank of Portsmouth, 168 Va. 284, 290-9,l, 191 S.E. 608 
(1937) ~ in which the creditor sued and obtained judgment for only two past due 
installments on notes given for the purchase of o.n automobile under a conditional 
sales contract, although because of an acceleration clause the entire amount was 
due. When the creditor sought to collect another installment he \.\~as met with a 
plea of res judicnta1 and took a. nonsuit. The cnditor later obtained possession 
of the car without the debtor's consent. In a suit by the debtor :for conversion, the 
creditor was held liable on the ground that he could not split the cause of actionl 
and having sued fo:r two installments he was barred from suing again, and the 
title to the car had :passed to the debtor. 
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ARTICLE 10 

EFFECTIVE DATE-TRANSITIONAL PROVISIONS 

§ 10·101. Effective Date. This Act shall become effective at midnight 
on January one, nineteen hundred sixty-six. It applies to transactions en­
tered into and events occurring after that date. 

COMl\fENT: T".nis effective d::1te is suggested so that there niay be ample !ime for 
all those v.rho will be affected by the provisions of the Code to becon1e familiar 
with them. 

V1RGINIA ANNOTATIONS 

Comment: Making the Code effeetive January 1, 1906 will coincide with a 
cn.iendar year and in many cases with a business fiscal year; it will also have 
several other beneficial results: Everyone will have had opportunity r.o become 
familiar ,vith the Code. _4..ttorneys and others who will use the Code will be forced 
to an examination of it in November and December of 196S. If impet:feetions a.re 
found, the General Assembly of 1966 wili be at hand to correct them. 

§ 10·102. Provision for Transition. Transactions validly e!ltered into 
before the effective date specified in § 10-101 and the rights, duties and 
interests flowing from them remain valid thereafter and may be terminated, 
completed, consummated or enforced as required or permitted by any 
statute or other Jaw amended or repealed by this Act as though such repeal 
or amendment had not occurred. 

COl\.fMENT: Subsection (1) provides for the repeal o.f present uniform and other 
acts superseded by this Act. Subsection (2) provides for the transition to the 
Code. 

V1RGINIA ANNOTATIONS 

Comment: In accordance with Virginia practice the sections repealed are set forth 
in a separate repeal clause, which is not a part of the text of the Code. 

§ 10·103. General Repealer. Except as provided in the following sec­
tion, all acts and parts of acts inconsistent with this Act are hereby re­
pealed. 

COl\-1:l\fENT: This section provides for the repeal of a.II other legislation incon­
sistent with this _4,ct. 

~ 10-104. Laws :Not Repealed. (1) The Article on Documents of Title 
(Article 7) does not repeal or modify any laws prescribing the form or 
contents of documents of title or the services or facilities to be afforded by 
bailees, or otherwise regulating bailees' businesses in respects not speci­
fically dealt with herein; but the fact that such laws are violated does not 
affect the status of a document of title which otherwise complies with the 
definition of a document of title (§ 1-201). 

(2) This Act does not repeal §§ 13.1-424 through 13.1-443 of the Code 
of Virginia, cited as the Uniform Act for the Simplification of Fiduciary 
Security Transfers, and if in any respect there is any inconsistency between 
that Act and the Article of this Act on investment securities (Article 8) the 
provisions of §§ 13.1-424 through 13.1-443 shall control. 
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COMMENT: This section subordinates the Article of this Act on Documents of 
Title (Article 7) to the more specialized regulations of particular classes of bailees 
under other legislation and international -treaties. Particularly, the provisions of 
that Article are superseded by applicable inconsistent provisions regarding the 
obligation of carriers and the limitation of their liability found in federal legisla­
tion dealing with transportation by water (including the Harter Act, Act of Feb­
ruary 13, 1893, 27 Stat. 445, and the Carriage of Goods by Sea Act, _i\.ct of April 16, 
1936, 49 Stat. 1207); the Warsaw Convention on International }.._ir Transportation, 
49 Stat. 3000, and § 20(11) of the Interstate Commerce Act, Act of February 20, 
1887, 24 Stat. 386, as amended. The Documents of Title provisions of this ... i\.ct 
supplement such legislation largely in matters other than obligation of the bailee, 
e. g., form and effects of negotiation, procedure in the case of lost documents, effect 
of overissue, possibility of rapid transmission. 

Cross Reference: 

§ 7-103. 

VIRGINIA ANNOTATIONS 

Comment: Virginia has adopted the Uniform Act for the Simplification of Fidu­
ciary Transfers, to which Article 8 is subjected by the section. 

Be it further enacted by the General Assembly of Virginia : 

9 That §§ 6-341, 8-13, 8-94, 8-114 as amended, 8-223, 8-517 as amended, 
and 8-593 of the Code of Virginia, be amended and reenacted as follows: 

§ 6-341. In any suit for a sum of money expressed in any foreign cur­
rency or otherwise than in the money of account of this State, the jury, if 
there be one impaneled for any other purpose, and if not, the court, shall 
ascertain the value in the money of account of the sum so expressed, making 
such allowance for the difference of exchange as shall be just; and the 
judgment or decree may either be for what may be so ascertained, or for the 
sum of money expressed as aforesaid to be discharged by the sum so 
ascertained; provided, that as to any such suit involving an instrument to 
which§ 3-107 of the Uniform Commercial Code is applicable, the provisions 
of that section shall apply. 

§ 8-13. Every action to recover money which is founded upon an 
award, or on any contract, other than a judgment or recognizance, shall be 
brought within the following number of years next after the right to bring 
the same shall have first accrued, that is to say: 

If the case be upon any contract by writing under seal, whether made 
by a public officer, a fiduciary or private person within ten years; 

If it be upon an award or upon a contract in writing signed by the 
party to be charged thereby, or by his agent, but not under seal, within 
five years ; and 

If it be upon any other contract express or implied within three years, 
unless it be an action by one partner against his co-partner for a settle­
ment of the partnership account, or upon accounts concerning the trade of 
merchandise between merchant and merchant, their factors, or servants, 
in either of which cases the action may be brought until the expiration of 
five years from the cessation of the dealings in which they are interested 
together, but not aft~r; 

Provided that the right of action against the estate of any person here­
after dying, or upon any such award or contract, which shall have accrued 
at the time of his death, or the right to prove any such claim against his 
estate in any suit or proceeding, shall not in any case continue longer than 
five years from the qualification of his personal representative, or if the 
right of action shall not have accrued at the time of the decedent's death, 
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it shall not continue longer than five years after the same shall have so 
accrued; and 

Provided further that the limitation to an action or other proceeding 
for money on deposit with a bank or any person or corporation doing a 
bankir:g business shall not begin to run until a request in writing be made 
therefor, by check, order, or otherwise . 

. -ind pro-vided further, tha,t a,s to a,ny action to which § 2-275 of the 
Urviform Commercial Code is a.pplicable, the provi.sfons of that section shall 
be controlling. 

I 8-94, The assignee or beneficial owner of any bond, note, writing 
or ofaer chose in action, not negotiable and not eovere-d by the provisions 
of § 3-805 of the Uniform Commercial Code, may maintain thereon in his 
own name any action which the original obligee, payee, or contracting party 
might have brought, but shall allow all just discounts, not only against 
himself, but against such obligee, payee, or contracting party, before the 
defendant had notice of the assignment or transfer by such obligee, payee, 
or contracting party, and shall also allow all such discounts against any 
intermediate assignor or transferrer, the right to which was acquired on 
the faith of the assignment or transfer to him and before the defendant had 
notice of the assignment or transfer by such assignor or transferrer to 
another. 

§ 8-114. Except as otherwise provided by § 8-907 of the Uniform Corn­
mercwl Code, when any pleading alleges that any person made, indorsed, 
assigned, or accepted any writing, no proof of the handwriting shall be 
required, unless it be denied by an affidavit accompanying the plea putting 
it in issue. 

§ 8-223. Except as otherwise provid.ed in § 8-122 of the Uniform Corn­
mercia,l Code, in any action whether on contract or for tort, the jury may 
allow interest on the sum found by the verdict, or any part thereof, and fix 
the period at which the interest shall commence. If a verdict be rendered 
which does not allow· interest, the sum thereby found shall bear interest 
from its date, and judgment shall be entered accordingly. In any suit in 
equity, or in an action or motion founded on contract, when no jury is im­
paneled, decree or judgment may be rendered for interest on the principal 
sum recovered, until such decree or judgment be paid; and when there is 
a 'jury. which allows interest, the judgment shall, in like manner, be for 
such interest until payment. 

§ 8-517. A civil action may be maintained on any past due lost bond, 
note, or other written evidence of debt, and if judgment be rendered for 
the plaintiff, there shall be entered as a part of the judgment that the 
plaintiff is not to have the benefit thereof, nor be allowed to enforce it by 
execution or otherwise, unless and until he shall have first entered into bond 
before the court or the clerk therein in such penalty as is prescribed in the 
order awarding the judgment, and with condition to ind~mnify and save 
harmless the defendant or defendants from all loss or damage he or they 
may sustain or incur by reason of having to pay in whole or in part such 
past due lost bond, note, or other written evidence of debt to some other 
person than the plaintiff. The indemnifying bond hereinbefore required 
shall be payable to the defendant or defendants, and shall be filed in the 
clerk's office of the court in which the judgment is rendered. 
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In the event of any inconsi.stency between this section and any appli­
cable provisions of§ 3-804 of the Uniform Commercial Code, the provisi.ons 
of that section shall control. 

§ 8-593. When final judgment is rendered on the trial of such action 
or warrant, the court or * judge shall dispose of the property or proceeds 
according to the rights of those entitled; and when in any such action or 
warrant the plaintiff shall prevail under a contract which, regardless of 
its form or express terms, was in fact made to secure the payment of money 
to the plaintiff or his assignor, judgment shall be for the recovery of the 
amount due the plaintiff thereunder, or else the specific property, and costs, 
and the defendant shall have the election of paying the amount of such 
.iudgment or surrendering the specific property. And the court or * judge 
may grant the defendant a reasonable time not exceeding thirty days, 
within which to discharge such judgment upon such security being given 
as the court or * judge may deem sufficient. 

In the event of any inconsistency between this section and any appli­
rnble p1"ovisions of Article 9 of the Uniform Commercial Code, the pro­
ci sions of that Article shall control. 

Be it further enacted by the General Assembly of Virginia: 

3. That §§ 6-63; 6-71 through 6-75; 6-353 through 6-421; 6-423 through 
6-426; 6-426.1; 6-427 through 6-543; 6-543.1 through 6-543.3; 6-544 
through 6-549; 6-550 through 6-558; 8-654.3; 11-5 through 11-7; 13.1-401 
through 13.1-423; 43-27; 43-28; 43-44 through 43-61; 55-83 through 55-86; 
55-88 through 55-94; 55-98; 55-99; 55-143 through 55-151; 56-120; 56-121; 
56-126; 56-127; 61-1 through 61-·52, of the Code of Virginia and all amend­
ments thereof, are hereby repealed. 
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APPENDIX III 
STATES WHICH HA VE ADOPTED THE 

UNIFORM COMMERCIAL CODE 

State Adoption Date Effective Date 

Pennsylvania 1953 Original version-July 1, 1954 
Pennsylvania 1959 1958 Official Text-.January 1, 1960 
Massachusetts 1957 October 1, 1958 
Kentucky 1958 ,July 1, 1960 
Connecticut 1959 October 1, 1961 
New Hampshire 1959 July 1, 1961 
Rhode Island 1960 January 2, 1962 
Wyoming 1961 January 1, 1962 
Arkansas 1961 January 1, 1962 
New Mexico 1961 January 1, 1962 
Ohio 1961 July 1, 1962 
Oregon 1961 September 1, 1963 
Oklahoma 1961 December 1, 1962 
Illinois 1961 July 2, 1962 
New Jersey 1961 January 1, 1963 
Georgia 1962 January 1, 1964 
Alaska 1962 December 31, 1962 
New York 1962 September 30, 1964 
Michigan 1962 January 1, 1964 
Indiana 1963 July 1, 1964 
Tennessee 1963 July 1, 1964 
West Virginia 1963 July 1, 1964 
Montana 1963 January 1, 1965 
Maryland 1963 February 1, 1964 
California 1963 January 1, 1965 
Wisconsin 1963 July 1, 1965 
Maine 1963 January 1, 1965 
Nebraska 1963 March 1, 1965 
Missouri 1963 July 1, 1965 
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APPENDIX. IV 
A BILL to amend and reenact § 24132, as amended, of the Code of Virginia, 

relating to the printing and distribution of Acts of Assembly. 

Be it enacted by the General Assembly of Virginia: 

1. That § 2-232, as amended, of the Code of Virginia, be amended and 
reenacted as follows: 

§ 2-232. The * Director shall cause to be printed, as soon as approved 
by the Governor, * not in excess of five thousand copies of the acts and 
joint resolutions of the General Assembly. The Act of Assembly enacting 
for Virginia the Uniform Commercial Code and making eonseq1Lential 
changes in other statutes shall be printed and bound as a single volume 
separate from the other Acts of Assembly of nineteen hundred sixty-four, 
b1Lt the provisions of this section except as to the maximum number which 
may be printed shall otherwise apply thereto. As printing progresses a 
sufficient number, approximately nine hundred copies, shall be stapled in 
sections of approximately two hundred pages each for distribution as 
advance sheets of the Acts of Assembly and shall be distributed promptly 
as follows: 

Two copies to each member of the General Assembly; 

Vive copies to the clerk of each house; 

One copy to each head of a department; 

Six copies to the Division of Statutory Research and Drafting; 

Six copies to the Attorney General; 

One copy to each judge of a county or municipal court, and one copy 
to each judge, attorney for the Commonwealth, clerk of a court of record 
of this State, and clerk of the council of a city in this State; and 

Five copies to the State Corporation Commission. 

The remainder he shall have bound in ordinary half binding, with the 
index and tables required by law to be printed with the acts and joint 
resolutions of the General Assembly, and as soon as practicable after the 
close of each session of the General Assembly, shall deliver: 

One copy to the Governor; 

One copy to each head of department; and 

Ten copies for the use of the Division of Statutory Research and Draft-
ing plus the number required for exchange with other states; 

And he shall forward by mail, express, or otherwise: 

Five copies to each member of the General Assembly ; 

Two copies to each judge; 

Five copies to the State Corporation Commission; 

Six copies to the Attorney General; 
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One copy to each mayor, clerk of any court, attorney for the Common­
wealth, sheriff, sergeant, treasurer, commissioner of the revenue, judge of 
a county or a municipal court, board of supervisors and school board, the 
Reporter of the Supreme Court of Appeals, the library of each educational 
institution in this State that maintains a library, each public library, each 
judge and clerk of any court held in this State under the laws of the 
United States and each attorney and marshal in this State holding office 
under the United States; 

Five copies to the State Library; 

Five copies to the State Law Library; 

One copy to each university and college in this State; 

One copy to each member of the State Hosp ital Board; 

One copy to the School for the Deaf and the Blind; 

Ten copies to the Clerk of the Senate for the use of the Senate; 

Fifteen copies to the Clerk of the House of Delegates for the use of 
the House; a,nd 

Three copies to the Auditor of Public Accounts. 

(Y~--\LC Note: This section \\Tas amended twice in 1958. This bill embodies the 
provisions of both amendments. The italicized ,vords in the first two and last two 
lines, accordingly, do not represent a change in existing law.) 
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