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INTERIM REPORT
Of The
VIRGINIA ADVISORY LEGISLATIVE COUNCIL
on
STUDY OF LOCAL GOVERNMENT

UNDER HOUSE JOINT RESOLUTION NO. 135

Richmond, Virginia

January 1975

1'0: HONORABLE MILLS E. GODWIN, JR., GOVERNOR OF VIRGINIA
and

THE GENERAL ASSEMBLY OF VIRGINIA

I'he study being conducted by the Council was established by
House Joint Resolution No. 135, copy attached. This resolution
requires a report to be filed no later than November 1, 1975. Due
to certain recent developments in the Commonwealth the Council
deemed it advisable to make an interim report and recommendations
cancerning the removal of public officers from their positions.

There are now found in Titles 2.1, 15.1 and 24.1 provisions
relating to this subject. The Council recommends that such pro-

visions be repealed, then amended and enacted as part of Title 24.

-1-



The Council is concerned that the grounds for bringing
actions to seek the removal of public officials from their
offices under the provisions of § 15.1-63 (which section sets
forth general grounds for removal) are not clearly delineated.
Suits under such section will make it difficult to obtain the
services of competent persons to serve in State and local govern-
ment or in the altermative will increased the cost of State and
local government due to public servants requiring that they be
“furnished appropriate liability insurance coverage.

The Council's proposed bill, copy attached, provides that
officers who are appointed to their positions, if the appointing
person or authority has the power to remove such officers, can be
removed from office only by the person or authority who appointed
them, unless they are subject to automatic removal because of
conviction of a felony by a court of this State or are mentally
incompetent. The bill provides that any public officer convicted
of commission of a felony by a court of this State, and all rights
of appeal have terminated, shall forfeit his office and not be
restored thereto even though a pardon be granted him. This would
not prevent such person from running again for any office after he
received a pardon. It 1s also provided that any officer may be
removed for mental incompetency by a judicial proceeding; and in
such proceeding he may have a trial by jury unless waived.

There is a general removal section that has as grounds for
rermoval incompetency, neglect of duty or misuse of office when

such grounds have a material adverse affect upon the conduct of the
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office. A petition under this section must be signed by a number
of registered voters that equals 10% of the number of votes cast
for such office at the last election in which %t was filled.
Another section provides that officers appointed for a term cer-
tain, when the appointing person or authority does not have power
of removal, may be subject to removal under the above mentioned
section on a petition filed by the appointing person or authority.

The Council in the proposed bill further recommends that State
and local governments, in the discretion of the court, be authorized
to reimburse their officers for reasonable attorney fees or court
costs or both that may be incurred in legal actions seeking their
removal from office when such actions have been decided in favor of
such officers or are dismissed.

The Council is concerned that there may be a proliferation of
suits seeking removal of public officers from their positions on
inconsequential grounds and at the same time is aware of, and
strongly supports, the principle that persons holding public office
must be held accountable to the public for their official actions.
The Council believes its proposed bill balances the objective of public
servants being allowed to perform thelr duties against accountability
to the public and its right of removal for failure to account and
recommends passage of the bill at this session of the General
Assembly.
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Respectfully submitted,

Willard J. Moody, Chairman

Edward E. Lane, Vice Chairman

George E. Allen, Jr.

Vincent F. Callahan, Jr.

Archibald A. Campbell

Joseph V. Gartlan, Jr.

Jerry H. Geisler

Robert R. Gwathmey, III

C. Hardaway Marks

Lewis A. McMurran, Jr.

William V. Rawlings

James M. Thomson

Lawrence Douglas Willder

Edward E. Willey
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HOUSE JOINT RESOLUTION NO. 135

Directing the Virginia Advisory Legislative Council to conduct a study of the laws relating
to the regulation of counties, cities and towns; and to make certain recommendations
relating thereto.

Agreed to by the House of Delegates, March 1, 1974
Agreed to by the Senate, March 9, 1974

Whereas, the Constitution of Virginia of nineteen hundred two,
which was in effect in this Commonwealth until July one, nineteen
hundred seventy-one, prohibited the enactment of special legislation
to grant powers to counties, cities and towns, except by the enact-
ment of municipal charters and amendments thereto or by the en-
actment of types of general laws which are so limited in application
that for all practical purposes they are special laws, i.e. laws enu-
merating specific localities by very narrow population brackets and
certain types of optional forms of government; and

Whereas, as a result of this prohibition and similar prohibitions
in previous Constitutions of Virginia, it has become a common prac-
tice over the years to enumerate in municipal charters all of the
powers, duties and limitations imposed upon specific cities and
towns, not only those that are special, but also those that are
granted by general laws of the Commonwealth and that are inherent
to municipal corporations; and

Whereas, almost all such charters have become large, volumi-
nous instruments that are not well documented, but are scattered
among more than a hundred volumes of the Acts of Assembly; and

Whereas, the detailed enumeration of powers in this manner of-
ten unintentionally limits, rather than extends the authority granted
to municipal corporations by general law or inherent power; and

Whereas, the necessity for constantly amending and revising
these more than a hundred lengthy charters consumes more than a
reasonable and acceptable amount of legislative time at each ses-
sion of the General Assembly; and

Whereas, there are at present many sections scattered through-
out the entire Code of Virginia which refer to certain counties, cities
and towns by population brackets and it is a most difficult task to
find out which counties, cities and towns each of these sections ap-
ply to since it would be necessary to search all of the various census
figures from the time each section was enacted to find out which
particular localities were within such population bracket when the
section was enacted and which localities grew into or grew out of
such bracket since that time; and

‘Whereas, it seems proper that all counties in the Common-
wealth should have the powers, duties and limitations similar to
those of other counties in the Commonwealth, that all cities in the
Commonwealth should have powers, duties and limitations similar
to those of other cities of the Commonwealth, and that all towns in
the Commonwealth should have powers, duties and limitations simi-
lar to those of other towans of the Commonweaith, except where
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population distribution, geographic location, economic status, in-
dustrialization, or some other significant factor peculiar to a partic-
ular city or town requires it to be granted special consideration; and

. Whereas, Section 2 of Article VII of the present Constitution of
Virginia permits the General Assembly to “‘provide by special act
for the organization, government, and powers of any county, city,
town or regional government...,”” so that a need for lengthy munici-
pal charters or special types of ‘“‘general law” as referred to above
no longer exists and cities and towns should derive all of their pow-
ers, duties and limitations from general laws except where cogent
special factors exist which can now be dealt with by special legisla-
tion; now, therefore, be it

Resolved by the House of Delegates, the Senate concurring,
‘That the Virginia Advisory Legislative Council is hereby directed to
conduct a study of all laws of the Commonwealth relating to the
regulation of counties, cities and towns and to make recommenda-
tions regarding:

(1) the need for amending or revising the general laws of the
Commonwealth relating to the powers, duties and limitations of
counties, cities and towns;

(2) the need for amending or repealing sections in the Code of
l\)’irginia which refer to counties, cities and towns by population
rackets;

(3) the need for developing classes of counties and classes of cit-
ies so that general laws relating to counties and cities can be more
specific and effective;

(4) the need for changes in the present form and content of mu-
nicipal charters, including the need for standardization of such char-
ters; and

(5) the need to Jevelop legislative rules and procedures for pro-
viding and amending municipal charters.

The Council shall complete its study on these matters and
submit its report to the Governor and the General Assembly not
later than November one, nineteen hundred seventy-five.
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A BILL to amend -the Code of Virginia by adding in Cnapter 6
of Title 24.1 an article numbered l.ly consisting of
sections numbered 24.1-79.1 through 24.1-79.10; anc to
repeal §§ 2.1-36, 15.1-63 as amended, 15.1-64, 15.1-65,
15.1-66 and 24.1-78 of the Code of Virginia, the added
and repealed sections relating to vacancy in putlic
cffices and removal of public officers from officee.

Be it enacted bty the General Assembly of Vvirginia:
l. That the Code of Virginia is amenaea by adding in
Chapter 6 of Title 24.1 an article numbered i1.1, consisting
of sections numbered 24.1-79.1 through 24.1-79.10 as
follows:

Article lel.
Removal of Public Ufficers from Gffice.

$.¢421-79.1. fApplicability of article.--This_article
spall_pe aeplicaple 1o all Jtate. coupiy¥. Cii¥, 1OwD_2NG
district officers. elecled or appoipnted. except such

officers wnose yemoval from office is specifically provided

for_ip ihe fonstitution of Virginia apd reaguires_any_ sugh

removal_shall_pe only in acccrdance with the provisicns_of

lbe_Copstitution.

§ 24.1=7%.2.__Further exception_ zo

2r1igle,—=Noiwithstandino_§_ 24.1-79.1: 2an_appoipied officer,

except_an_officer appointed ic fill_a vacancy in_ap_elective

office or appointed to an office for a term established oy
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Jaw_and_1lpe_ appoiniing person_or autnerity is pot_given the

ungualified power of remcval, shall_be removed from pis

{o

ffice_only by the perscr_or_authority who_appointed him

upDless_sugch_offjcer pbe seniepced for a crime as _provideg fof

in_§_24.,1-79,3 of tne Code or is_determined to be _mentaily

incompetent_as provided fofr_in_§_24.1-79.4, of the Code._

$_24:1-79.3,_ _Forfeiture of office by persopn_sentenced
for_commission of certaipn _crimes.=-=Apy person _holding_any

public_office_of _honor, profit_or trust_in_this_State who

may_be_convicted for compission of a felony by the couris of

this_State and all rights of appeal have terminateds shall

ex_such final convictien forfeit nis office or post and ke
lberecafter jncapable of acting therein upnder his_previous

elsction _or_appojnimenti: ang thcygh_a_parden be afterwardg

arapied_him._such_pardon shatl_poi_void the forfeiiurea

$§ 24.1-79.4, _Vacancy_occurring wpnen officer_determined

mepntally incompetent.--whepever_any officer, wheiher nis
effice bs _executive, _judicigl, agmjnistrative. elective ol

appointive._shall in_a_Judicial proceeding as provided for

ip_§ 37.1-128. el _seg.. be_getermined 1o pe menially

incomperent_the office held by him_shall become_vacants_and

aDy_yacancy occurring by reason thereof shall pe filled in

the_manper _provided by law_for fillipga_vacancies_in_such

offices. _Provioegs howevers £olwilhsianding_the_provisions
of § 37.1-128.e% seg.. any officer spall have a_Jury itrial
unless_ it _is waived by his _orf for him by bis counsel of
L8COrCe

8§ 24.1=72.5. _Ekemoval of certain officers by
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couris.-=Upon_a petition. filed with a circuit court, such
court may remove frog office any State, county. gitv. town
and_nislLisx_giiigaLﬁ-ung_aLﬁ_glg&&ﬁd_aL_nng_naie_hggn
appointed 1o fill an elective office: when such officer
resides_wiibip the jdurisgiction of ihe couri. and_§$
244119425 2421-79.3_and 24,1-79.4_are_not aeplicable o
such_officer; for incompetency, neglect of duty or misuse of

3 . I E . [

office bas_a maierial adverse effect upon_the_conduct of

sucpn office. _Such pefiiion musi _be siaped by a_pumper of
reaistered voters who reside within the iurisdiction of_such
officer which_ lis_eaual 1o ien per _centum of ihe total number
of votes cast for such office which the officer holds when
pe_was_last_elected.
i_a&.l:la‘ﬁ.__Rgmnxal-ai_aiiigans.agzninlad-LnL_a_lsxm

certains——Any officer appointed to arn office for a term

established by law may be removed from such office._under

the_proyvisigns of & 24.1-19.5. upon_a_petition filed with

siaped py ihe person or & madoriiy of tpe mempers_of ihe
autpority wpno_appointed him if such appoiniing person _or
authoriiy is poi givep ipe ungualified power of removal.

$§ 2421-29.1.__Procedure.-=duch peiitjons. as_pLoyiced
for_in §§ _24.1-79.5 and ¢4.1-19.6, shall state wiid _
Leasopable accuracy and detail ine gsrounds or_reasens_for
Ienoval of the officer acainst whom the petition is filed
aDg_shall pe sioped by the persop of persons making il upnder

penalties of perjury. As_s0o0p as the petiliop js filed milp
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lbe_court . the court shall forihwiib cause a_rule_19 be
issued. reaquifing the officer complained of 1o show_cause.
if _he_can, why he should not be removed from offices the-
zn1Q_aliesins_iu-9£ﬂgLal_Ingﬁ_Ing_gausﬁ-&x-sauaas_igL_§usn
Lgmnxal;__lne_Lulg_inaLl_hg_LgluLnahlg-in-nn;,iéaa-&han.iixg
nor_more iban_ien davys and shall be served upop the officer
witn a_copy of tne petition, Upon return of ibe rule duly
eaagu&ag4_unLgsﬁ_aagd_gauag.jnall_hg-inguﬁ_iQL-a_ggﬂiinuaﬂgg
QL_egilennsméax-;g_a_laxe;-dax-in_tn:-jaLm;_Ing-gasg_snall
be_iried on the day named in the rule, taking precedence
over_all other cases on the docket. _If_ upop such irial it
shall_appear thai the officer is subject 1o removal under
ibe_provisions of the preceding_section, he shall_be remeved
from office. Any suych officer proceeded aqainsi _shall bave
the_right to demand a irjal by Jufy.

$§ 24.1-79.8. JSuspension from office pengipg hearing
and.appeal.-=Ipn ithe eyvepi of a_Judicial proceeding under $§%
d2a1=7923s 2441=79.%, 24.1-29.5 _2and 24.1-72.6 the circuit

pendina the hearina. which suspension mav, in the._discretion
gi_lhg_sgurxx;9g.&iniﬂusd_in_ﬁiigﬁl_uniil_lhg-mQIIQL_1§
fipally disposed of in ine Supreme Courl Of OINEIWiSCe
uutins-Lna_susngnainn.ni-anx.éu&n_niiigaL_Ing_aauLi_max

ajin om ui | n in_hi ] . in

. [ . . f s (i

spall be withheld and kept in _a_separate account_and paic
such _cfficer if_and whep_such_.udicial proceedings_result in
his favors, othermise it shall be paid back to_ the county.
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city._town or Stale Treasurer pavipg the same._

§ ¢4.1-79.92.__4he lo_represeni Componwealin: irial by
Jucyi appeala==Ip_any trjial upder this ariicle ihe Aitorpey
for_ihe Ccmmonwea)th shall represent ihe Commonwealtbh. _I1f
ibe_proceedinga is againsi_ipe Ailorpey for the (oumopwealih
ibep_the court spall appoint some_attorpey to represent the
Copmonwealth. ARy sucp officer proceeded againsi shall have
ihe riant_to_depand a trial by jurv. Tne Commonwealth anc
lbe_defendant shall boih have the right 1o appiy 1o _ihe
2uereme Court for a writ of error apnd supersedeas_ypon ipe
record pade in the trial court and ihe Supreme Court may
bear_apg delermine Such casess
Jdudicial) proceedina as provided for in this chapter js
dispissed in favor of the respondent. the court mayv. in itis
oiscretion. reagyire that court costs or reasonable atiorpey
fees for ihe respondepi or boih such gosis and fees be paid
ey the State agency or political subdivision which tne
Iespordent Sefves.

2. That §§ 2.1-36, 15.1-63 as amended, 15.1-64, 15.1-65,
15.1-66 and 24.1-78 of the Code of Virginia are repealed.
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