
REVISION OF TITLE 8 OF THE CODE OF VIRGINIA 

REPORTOFniE 

VIRGINIA CODE COMMISSION 

To 

THE GOVERNOR 

And 

THE GENERAL ASSEMBLY OF VIRGINIA 

· House Document No. 14

COMMONWEALTH OF VIRGINIA 

Department of Purchases and Supply 

Richmond 

1977 



MEMBERS OF THE COMWDSSION 

A.L.PHILPOTr,Chairman

J. HARRY MICHAEL, JR., Vice Chairman

JOHN A. BANKS, JR. 

RUSSELL M. CARNEAL 

FREDERICKT. GRAY 

JOHN WINGO KNOWLES 

ANDREW P. MILLER 

THEODORE V. MORRISON, JR. 

STAFF 

Wildman S. Kincheloe, Jr .. 

Philip S. LaMar 

Edward C. Tosh 



REVISION OF TITLE 8 OF THE CODE OF VIRGINIA 

REPORT OF THE 

VIRGINIA CODE COMMISSION 

Richmond, Virginia 

November 17, 1976 

To: Honorable Mills E. Godwin, Jr., Governor of Virginia 

and 

The General Assembly of Virginia 

The General Assembly at its Regular Session of 1972 directed 
the Virginia Code Commission, by House Joint Resolution No. 31, to 
make a study of Title 8 of the Code of Virginia and to report its 
findings in the form of a recodification of such title. 

T. Munford Boyd, Esquire, of the Charlottesville Bar, and a
former faculty member at the University of Virginia Law School, 
was retained as Consultant to assist in the Revision of Title 8. Leigh 
B. Middleditch, Jr., Esquire, of the Charlottesville Bar, who teaches
Virginia Procedure at the University of Virginia Law School, and
Edward S. Graves, Esquire, of the Lynchburg Bar, who teaches the
same subject at the Washington and Lee University Law School,
were associated with Mr. Boyd to assist in the Revision.

The Code Commission and its Consultants perceived their 
assignment as being the preparation of a modem system for the 
trial of civil actions in Virginia courts. While easily stated, there are 
certain inherent problems in approaching this goal. Early in the 
revision the possibility of codifying the rules of the Supreme Court 
was addressed and rejected; inherent in this rejection was the 
recognition of the dual responsibility of the judiciary and legislature 
in the development and maintenance of any system of civil 
procedure since such a system will involve both statutes and Rules 
of Court. It is apparent that, given the dual responsibilities of the 
judicial and legislative branches, cooperation and coordination 
between these bodies is mandatory for Virginia to maintain a 
modem and cohesive system of civil procedure. 

The Consultants were primarily concerned with the revision of 
the statutory component of that system as set forth in Title· 8; 
however, it was understood that it was the Code Commission's 
desire that recommendations regarding rule changes also be 
addressed to the end that the overall system be reviewed. 

The Consultants approached their task by initially surveYll!-g 
states that had recently revised their civil procedure. [See Appen� 
I] It is noted that an increasing number .of states have adopted, m
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whole or in part, the Federal Rules of Civil Procedure. While this 
trend was recognized, the Consultants proceeded under instructions 
from the Code Commission to devise the best procedural system 
conceivable without doing violence to that portion of the existing 
system which has proved, on the basis of experience, to be of value 
in Virginia. 

A continuous effort was made to obtain advice from the bench 
and bar. Recommendations were solicited, reviewed, and brought to 
the Code Commission's attention. The Consultants also contacted 
the Court Procedure Committees of the Virginia State Bar, State 
Bar Association, and Virginia Trial Lawyers Association. Liaison 
was effected with the Supreme Court, and a special committee of 
the Court met with the Consultants on several occasions. The Code 
Commission and the Consultan� also believed it important to keep 
the bench and bar informed of the progress of the revision and of 
the· proposals being considered. This has been done by the. 
distribution of three interim reports - the first in April, 1975, the 
second in April, 1976, and the third in October of this year. Copies of 
these reports were distributed to the aforementioned Court 
Procedures Committees. Also, copies were made available to local 
bars or individual attorneys through the office of the Executive 
Director of the Virginia State Bar. 

Additionally, the Consultants have attended meetings of various 
Statewide legal groups to explain proposals being forwarded and to 
respond to questions� Appendix II lists those groups and meetings 
attended. 

Highlights of the revisions to Title 8 follow. This summary is not 
intended as a substitution for the Reviser's Notes which accompany 
the recommended changes. 

IDGlilJGHTS OF THE REVISION OF TITLE 8 

Chapter 1 - General Provisions as to Civil Cases. _This chapter 
was revised so that it deals primarily with the framework forming 
the system of rules of practice and pleading in Virginia. Extraneous 
material appearing in the present chapter was eliminated by 
deletion or relocation. 

Section 8.01-2 defines several terms used throughout the Title. 
They are: (1) action and suit, (2) decree and judgment, (3) fiduciary, 
( 4) rendition of a judgment, (5) person, (6) person under a disability
and (7) sheriff. Other terms applicable only to a particular chapter
in the Title are defined in that chapter.

The mandate of § 5 of Article VI of the Constitution of Virginia 
has been followed. Thus the Supreme Court is recognized as having 
the overall responsibility for the preparation of rules governing the 
course of appeals and the practice and procedures in our courts, 
while recognition is given to -the power of the General Assembly to 
affect such rules by the enactment of general laws. Section 8.01-3 
follows existing law calling for coordination between the judiciary 
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and legislative branches in the formulation of rules of practice and 
procedure, e.g., present§ 17-116.4 provides that the Supreme Court 
shall formulate rules of practice and procedure for the circuit courts 
following consultation with the chairmen of the House and Senate 
Courts of Justice Committees and the Executive Committee of the 
Judicial Conference of Virginia. 

To permit the practicing bar an opportunity to digest new rules 
prior to their effective date, subsection B. of§ 8.01-3 provides that 
new rules and amendments shall not become effective until 60 days 
from their adoption by the Supreme Court. The same subsection 
provides for a system of distribution of the rules to various state 
agencies and the maintenance of the rules by courts to which they 
are distributed. 

Section 8.01-1 provides that the provisions of Title 8 shall apply 
to causes of action which arose prior to the effective date of any 
such provision, but the trial court is empowered to apply any 
predecessor provision if the new provision may materially change 
the substantive rights of a party or may cause miscarriage of 
justice. 

Section 8.01-4 recognizes the power of the district and circuit 
courts to provide for local rules but restricts their applicability to 
the promotion of proper order and decorum and the efficient use of 
courthouses and clerks' offices. · 

Chapter 2 - Parties . As with the chapters on Limitations of 
Actions and Venue, the Revisers have attempted to consolidate into 
a single chapter the provisions relating to parties to a civil action. 
Article 2 of present Chapter 5 ("Parties"), present Chapter 7 ( Death 
or change of parties; ... ), and several other sections (e.g., § 8-129 - 
When court may add new parties to suit ) have been combined in 
Chapter 2 - Parties · .. · 

Section 8.01-5 ( Effect of nonjoinder or misjoinder .... ) adopts the 
policy of present § 8-96 by providing that parties may be added to or 
dropped from an action without prejudice until all parties necessary 
for the just disposition of the case are before the court. However, 
the provisions of present § 8-96 which exempt a party from being 
added for various reasons has been deleted. The substance and 
functional effect of these provisions are better implemented under 
Rule of Court 3:9A ( Joinder of Additional Parties). 

Presen� §§ 8-88 ( Guardian ad litem for infant ..Qr insane _ 
defendant ) and 8-88.1 ( When guardian ad litem need _nQ! be 
appointed for infant, insane person, or convict ) have been 
combined in§ 8.01-9. The proposal utilizes the term "person under a 
disability" in lieu of infant and requires a guardian ad litem to be 
appointed when such a person is a defendant. A guardian must also 
be appointed if one is required to file an answer for such a person .. 
The proposal permits the court to appoint as the guardian ad litem 
the attorney of record for the person under a disability. However, 
the section specifically requires that the attorney be licensed to 
practice in the Commonwealth. 
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Present § 8-91 ( Suing in the name of persons who are dead ) is 
a holdover from the days when Virginia's third party beneficiary 
statute did not apply to sealed instruments and is to be repealed. 

Section 8.01-15 is the first sentence of present§ 8-66 ( Suits by 
and against unincorporated associations ..Q.[ orders ). The second 
sentence of the present section has been incorporated into the 
proposed Process· chapter. 

Section 8.01 ... 22 establishes the procedure to be utilized when 
death, etc. occurs as to any of several plaintiffs or. defendants. 
Present § 8-146 has been amended to give the court discretion either 
to halt the entire proceeding pending the appointment of a 
successor (See Rules 2:16 and 3:15), or to permit the action to 
proceed against the living parties, severing the decedent and 
preserving a separate action as to him. 

The final major change in this chapter is the abolition of the 
writ of scire facias (§ 8.01-24). The Revisers believe scire facias to. 
be a cumbersome, obsolete writ which is little understood and 

whose objectives can be better served by the more direct pleading of 
a motion. 

Chapter 3 - Actions . This proposed chapter consolidates. into 
one chapter those provisions in present Title 8 that recognize a 
cause of action. Generally, either an entire present chapter or a 
present article of a chapter appears as a separate article of this new 
chapter. 

Comporting with the effort to consolidate venue and limitation 
of action provisions into proposed Chapters 5 and 4 respectively, 
such provisions have generally been deleted from the proposed 
section in this chapter. Also, minor language changes hav� been 
made in many present sections without altering the substance. This 
was done to clarify the section or to conform its language and 
provisions with modem practice. The more significant changes are 
summarized below. 

Article I - "Survival and Assignment of Cause of Action" 

Section 8.01-25 ( Survival ... ) revises present § 8-628.1 ( No_ 
action lost by death of person liable or person having right of action; 
... ) by providing that all causes of action will survive the death of 
any actual or potential party. Also, an amendment to present§ 64.1-
145 ( Action for goods carried away. waste, ·or damage to estate of 
or by decedent ) has been proposed to eliminate the distinction that 
has grown up between direct and indirect injuries to property. 

The proposed section has two provisos. One recognizes the 
preemption of the wrongful death action when the decedent's death 
is caused by the alleged injury. The other precludes the awarding of 
punitive damages after the death of the person liable. 

Proposed § 8.01-26 ( Assignment ... ) separates the issue of 
assignability from that of survival. No longer will an action be 
assignable simply because it survives. Instead, only an action ex 

6 



contractu or an action for damage to real or personal property -
whether such damage be direct or indirect - will be assignable. 

Article 2 - "Actions on Contracts Generally" 

The repeal of present§ g .. 510 ( When account to be filed with_
motion for judgment ) is recommended, and present §§ 8-511.1 ( 
When plaintiff entitled to less than twenty dollars. judgment for 
defendant ) and 8-512 ( Proiiiise after bankruptcy must be in writing 
) are to be transferred to Title 17 and Title 11 respectively. The 
dollar amount in § 8-511 ( When jud5ent to be given in action_
upon contract) has been increased from 20 to $100. 

Articles � � ...§.i and ..1 - "Injury to Person or Property", 
"Defamation", "Injury to Railroad Employees'', and "Motor Vehicle 
Accidents0

• 

These articles respectively incorporate Articles l, 2, 4 and 5 of 
present Chapter 29 - Injuries. Present §§ 8-628.1 and 8-628.2 have 
been omitted from Article 3. The significant provisions of § 8-628. I 
have been incorporated into § 8.01-243 of the Limitations chapter 
(Chapter 4) and in§§ 8.01-25 and 8.01-26 of this chapter. Present§ 
8-628.2 pertains to evidentiary matter and is to be relocated in
Chapter 14 - Evidence. (See § 8.01-417)

The only change made to present Article 2 is in § 8-632.1 (
Defamatory statements in radio broadcasts ). There the language 
has been altered to clearly indicate that the statute applies to both 
radio and television broadcasts. (See§ 8.01-49)

The modem day value of present Article 4 was seriously 
questioned in light of federal railroad legislation. However, it was 
determined that the statutes are valuable on occasion when the 
federal legislation affords no relief to Virginia citizens. Therefore, 
the present provisions have been retained. 

The Revisers recommend the deletion of present §§ 8-646.3 
through 8-646.7 from present Article 5 - "Motor Vehicle Accidents". 
These statutes appear to be potentially violative of Constitutional 
due process requirements. 

Article 5 - "Death by Wrongful Act'' 

Article 3 of present Chapter 29 (§§ 8-633 through 8-640)
contains the wrongful death provisions. This material received 
considerable attention, and in this article many of those provisions 
are redrafted and consolidated . Additionally, the sequence of the 
present provisions has been altered so that they are more logically 
ordered. 

Present § 8-633 defines the action for wrongful death. Section 
8.01-50 generally adopts these provisions. However, the survival 
provisions in this section have been embraced in § 8.01-25;
therefore, they have been deleted here. Also, the final paragraph of 
the preser.it section regarding actions arising prior to July l, 1958,
has been deleted as being unnecessary. 
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Present § 8-634 specifies how and when such an action is to be 
brought. The procedural provisions are adopted in subsection B. of §
8.01-50. However, the limitations provisions have been deleted; the 
limitations period for wrongful death actions is specified in§ 8.01-
244. 

Section 8.01-51 adopts present § 8-635 ( No action when 
deceased has compromised claim ) without change. 

Present §§ 8-636.1 ( Amount and distribution of damages ) and 
8-638 ( Judgment to distribute recovery when verdict fails to do so )
contain, inter alia, duplicate provisions as to beneficiaries, fail to.
denote when these beneficiaries are to be detennined, and are
unclear as to the specification of the damages. Sections 8.01-52 ( 
Amount of damages ), 8.01-53 ( Class and beneficiaries; when_ 
determined), and 8.01-54 ('Judgment to distribute recovery when_
verdict fails to do ..§.Q ) amend and reorder the provisions of the 
present sections to present them more logically and to clarify the
procedures. 

Section 8.01-52 modifies present § 8-636.1. The material 
defining the class and beneficiaries has been incorporated into §
8.01-53. Inserted is a proviso prohibiting the award of punitive 
damages in wrongful death actions. This codifies case law. 

The third paragraph of the present section addresses the 
apportioning of damages awarded for medical treatment and funeral 
expenses. To this paragraph has been added language which 
requires the court or the jury, as the case may be, to specifically set 
out such damages. 

Section 8.01-53 defines the class and beneficiaries to receive the 
damages awarded and states when they are to be determined. Set 
forth in (i) and (ii) of subsection A. are the first two classes eligible 
to receive damages and the beneficiaries are delineated within each. 
Similar provisions are in present §§ 8-636.1 and 8-638. 

Toe final proviso of present § 8-638 is (iii) of subsection A. with 
one important exception. The present language speaks of "surviving 
spouse and parent'\ Referring to present § 1-13.15 ( Number ), the 
words "parent" could also be read "parents". However, the history 
of this section indicates that "parent" replaced the earlier language 
"widow or widower". Thus it appears that the present section 
includes as beneficiaries within this third class only the mother 9r 
father of the decedent7 and not both. The revisers have altered the 
present language so that the third class will now include as 
beneficiaries both living parents or either surviving one. 

Subsection B. of § 8.01-53 sets the time when the class and 
beneficiaries who may receive the awarded damages will be fixed. 
This proposal codifies present Virginia case law. 

Section 8.01-54 is based on present § 8-638 ( Jud�ent to
distribute recovery when verdict fails to do ..!.Q ) and cla'.rr es the 
procedure for the specification of the damages awarded under 
proposed § 8.01-52 and their distribution to these beneficiaries 
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determined under proposed § 8.01-52. Subsection B. requires the 
court, upon request of either party, to instruct the jury to specify 
the distribution of the award among the beneficiaries. This 
paragraph also clarifies the court's authority to apportion the 
award. The damages awarded are to be paid and distributed 
according to existing law. 

Present§ 8-637 ( New Trials) is to be deleted. No one could be 
misled to think that the court could be deprived of its power to 
grant new trials. 

Present § 8-639 is the compromise provision for a wrongful 
death action. Section 8.01-55 adopts this section with one major 
substantive change. The phrase not requiring grandchildren to be 
made parties to these proceedings has been deleted. The petition 
must show that "notice" has been given "to all persons who might 
be interested". 

Present § 8-640 ( When� of action not to determine nor_ 
action to abate ) has been adopted without substantive change in § 
8.01-56. The second clause of the present section has been changed 
so as to eliminate redundant materials. Also, the term "death" has 
been defined to encompass the "dissolution or other termination" of 
a defendant. 

Article 8 - "Actions for the Sale, Lease, Exchange, Redemption 
and Other Disposition of Lands of Persons under a -Disability" 

. Chapter 30, Article 2 ( Lands of Persons under Disabilities ) has 
been simplified. However, the substantive law has generally been 
retained. The term "person under a disability" has been defined for 
Title 8.01 in§ 8.01-2. 

Section 8.01-68 - (Jurisdiction) covers present§§ 8-675, 8-677, 
8-681, 8-682 and 8-683. The thrust of present § 8-675 with its
numerous provisions designed to protect the person under a
disability has been preserved. After taking into consideration the
rights of any other party interested in the land of such person, the
proposal authorizes a circuit court,. in the exercise of its ancient
equity jurisdiction, to order the sale, exchange, lease, encumbrance,
redemption or other disposition of such person's property if it is 
satisfied by competent evidence, independent of admissions in the
pleadings, that such relief will promote the interest of such person.
The circuit court shall be governed by the established practice for
judicial sales. With the adoption of this proposed section, the
Revisers recommend the deletion of present§§ 8-675, 8-677, 8-681,
8-682 and 8-683.

Present§ 8-676 (see§§ 8.01-69 and 8.01-70) ( Verification and_ 
parties defendant to such bill ) has been rewritten. The revision 
retains the provisions as to necessary parties found in the present 
section and adopts verbatim the 1973 amendment to the section. 
This amendment bars the contingent right of a wife or husband 
whose spouse is a person under a disability. The deletion of present 

§§ 8-686 ( Spouse of ·insane etc. may release dower or curtesy ...) 
and 8-687 ( Same rights in proceeds of sale to be secured or_
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compensation made ), which pertain to a release of the right of 
dower and curtesy, were apparently overlooked since these statutes 
that are irreconcilable with this 1973 amendment to present § 8-676. 
The Revisers therefore recommend the deletion of present §§ 8-686 
andS-687. 

Present §§ 8-679 ( Guardians ad litem to be appointed ) and 8-
680 ( Failure to answer in person and as guardian ad litem ) pertain 
to the appointment of a guardian ad litem. for persons under a 
disability. Section 8-679 has been rewritten (see § 8.01-73) and § 8-
680 has been deleted. Deleted is the provision regarding an answer 
by infants over the age of fourteen years. This provision is relatively 
meaningless since the infant need not answer if he so chooses. Also, 
a guardian ad litem must be appointed for all persons proceeded 
against by an order of publication under the designation of "parties 
unknown.,, The mandatory provision that the guaridan ad litem, as 
such, shall file an answer has been retained. 

Present§ 8-674, (see§ 8.01-74) provides a summary procedure 
for the renewal of leases, surrender of leases, and the making of 
new leases on behalf of persons under a disability. The present 
section has been expanded to include new leases where no prior 
lease existed. Obviously a lease is less dispositive than a sale, and 
except in the extraordinary cases, the formal requirements of sale 
and exchange need not be required. Thus, a less complicated 
procedure was adopted. Added was the safeguard that the court be 
required to consider both the probable length of the disability and 
the duration of the lease before ordering a new lease executed. 
Finally the revision adopts the provisions of present § 8-674 that the 
lease be allowed only if it promotes the interest of the disabled 
person and that reasonable notice be given to parties having a 
present interest in the land to be leased. 

The alternate procedure for the di·sposition of property for 
certain persons under a disability as contained in present§ 8-689.1 
et seq., and as restricted to the provisions of Title 37.l, has been 
retained with minor language changes. (See§§ 8.01-78, 8.01-79 and 
8.01-80.) 

Article 9. "Partition" 

Toe deletion of present § 8-697 ( Validation of sales when stock 
has been taken instead of cash ) is recommended because it has no 
utility in modem practice. The term "person under a disability,, is 
used throughout this article. 

Article 10. _usale, Lease, or Exchange of Certain Estates in 
Property'' 

No substantive changes have been made in present§§ 8-703.1 
and 8-703.2 which relate to certain sales involving future interests in 
property. (See§§ 8.01-94 and 8.01-95.) 

Article 11. "General Provisions for Judicial Sales" 

Present § 8-658 ( Bond required of commissioner of sale Q!: _ 

10 



deposits of proceeds in bank) (see§ 8.01-99) has been amended to 
empower the court to determine "such portion of the rent as the 
court deems appropriate" in assessing the penalty bond prescribed 
by the present statute. The recommendation is made so as to allow 
the court to prevent certain estates, such as an estate of a person 
under a disability, from having to expend a considerable amount of 
money to pay out a heavy bond premium when the property 
produces substantial annual rent. The term "a person under a 
disability" has been substituted in place of any statutory 
enumeration of persons under a disability. Also, the deletion of 
present § 8-668 ( When sheriff or sergeant to execute decree or_ 
order of sale ) has been recommended as unnecessary in modem 
practice .. 

Article 12. "Detinue" 

A change to present § 8-593 regarding final judgment in a 
detinue action has been recommended. (See § 8.01-121.) Case law is 
modified to allow the plaintiff a deficiency judgment when the 
defendant, . at his election. surrenders used or damaged property. 
Under existing law, the defendant can elect to pay the amount or 
surrender the property within a reasonable time set by the court. If 
the defendant elects to surrender the property, the plaintiff, by case 
law, is barred from a deficiency judgment even if the value of the 
property has depreciated substantially from damage or use. The 
recommendation forces the defendant to make an election within 30 
days. Additionally, if the defendant elects to surrender the property 
and that property is deficient in value to satisfy the judgment, the 
plaintiff may then resort to the applicable provisions of the Uniform 
Commercial Code for satisfaction. See§§ 8.9-501 through 8.9-507. 

Article 13. "Unlawful Entry and Detainer" 

The phrase "with sufficient corporate or cash security" has 
been deleted from present§ 8-791.1 ( Removal of Actions). (See§ 
8.01-127.) This will allow the court full discretion in determining the 
type and adequacy of the security required. 

Present § 8-792 ( When summons under_§ 8-791 returnable to 
court; ... ) (see § 8.01-125) has been altered so that it will only apply 
to actions commenced in a circuit court. The provisions granting 
precedence on the civil dockets to unlawful entry and detainer 
actions has been deleted in this section and in § 8.01-332 (see 
present§ 8-162). 

Article 17. "Declaratory Judgments" 

The Revisers rewrote present § 8-579 (see § 8.01-185) to 
comport with provisions in proposed Chapter 5, Venue and the 
deletion of present § 8-580 ( Procedure ) is recommended as 
unnecessary. 

Article 18._"Recovery of Claims Against the Commonwealth of 
Virginia" 

The statute of limitations in present §§ 8-752 ( Where and when 
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claims to be prosecuted ) (see§§ 8.01-192 and 8.01-255) and 8-757 ( 
When suits may not be brought) (see§ 8.01-255) are irreconcilable. 
Pursuant to the consolidation of statutes of limitations into 
proposed Chapter 4, "Limitations of Actions", the Revisers 
extracted from present § 8-752 and § 8-757 the respective statute of 
limitations and wrote a new statute of limitations that changed the 
overall period from 10 to 8 years. The remainder of § 8-752 restricts 
its application to pecuniary claims against the Commonwealth 
pursuant to Article 5, Chapter 14, of Title 2.1 - "Claims against the 
Commonwealth". The sentence pertaining to "any other claim" 
against the Commonwealth has been deleted since research 
revealed that the impact of the statute and the legislative purpose 
was designed to cover only pecuniary claims. Also, the requirement 
of present § 8-752 to present a claim only in the Circuit Court of the 
City of Richmond has been changed so that a claim may be brought 
"in an appropriate·circuit court.'' 

Provisions of present § 8-757 pertaining to taxes and fees paid 
the Commonwealth on account of charters is outdated. and their 
deletion is reconunended. 

Also, the deletion of present § 8-755 ( Facts to be certified ) is 
recommended. 

Article 20. "Change of Name" 

Toe penal provision of present § 8-577.1 (see § 8.01-217) ·has 
been recommended for transferral to Title 18.2. 

Article 21. ''Miscellaneous Provisions" 

Located in this proposed article are those statutes that have no 
other logical place in this Chapter of Title 8.01. No substantive 
changes are recommended for the sections placed therein. 

Chapter 4:. Limitations of Actions._A primary objective was to 
bring within the scope of this chapter present statute of limitations 
that are scattered throughout the Code. While not a�olishing the 
principle of laches in equity suits, the chapter recognizes the long 
established Virginia principle that legal claims, when appropriately 
adjudicated in equity, will by analogy be governed by the applicabl� 
statute of limitations. 

Section 8.01-229 consolidates in one section all situations which 
have the general effect of tolling or suspending the running of the 

. statutes of limitations. Thus tolling is provided in case of disability, 
death, injunction, prevention, dismissal, nonsuit or abatement, 
devise for payment of debts, new promises, and debts proved in 
creditors suits. Since§ 8.01-25 provides that all actions will survive, 
this concept has been eliminated as a criterion for determining the 
period of limitations. 

While § 8 .. 01-230 generally follows present law in providing that 
a cause of action accrues when the wrongful act or breach of 
contract or duty occurs and not when the resulting damage is 
discovered, exceptions are made which are primarily set forth in 
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proposed§ 8.01-249. This latter section provides that certain causes 
of action do not accrue until the damage or injury is discoverable by 
the plaintiff, e.g., in cases of fraud, mistake, undue influence, 
professional malpractice, and certain products liability actions. Also 
excepted are actions in which only equitable relief is �ought. Most 
�f the exceptions follow existing Virginia statutory or � law. 

··

Section 8.01-235 provides that the bar of a statute of limitations 
can only be raised as an affirmative defense specifically se\ forth in 
a responsive pleading. This changes present Virginia case law which 
requires that where a statute creates a right unknown at common 
law and provides a limitation therefor, the plaintiff must plead that 
he is within the period of limitation (e.g., in wrongful death actions). 

Section 8.01-243 generally follows present law by providing for 
a two year statute of limitations for personal injuries, whatever the 
theory of recovery, and for actions for property damage where the 
theory of· recovery is other than in contract. However, if the injury 
results in death, the limitation for wrongful death actions in§ 8.01-
244 is applicable. 

With respect to personal actions based on contract, proposed § 
8.01-246 consolidates all the limitations in present Chapter 2 of Title 
8 into a single section. Subdivision 2. of this section applies a 5 year 
limitation to all written contracts regardless of whether such 
contracts be under seal. 

Section 8.01-248 is a catchall section which provides for a 1
year statute of limitations for every personal action for which no 
other statutory limitation is prescribed. 

Section 8.01-251 consolidates present §§ 8-393, 8-394, 8-396, 
and 8-397 on limitations on enforcement of judgments. The major 
substantive change is the reduction of the five year period for 
extending a judgment against a personal representative to two 
years. 

Chapter ..Q - Venue. _The major thrust in this chapter was to 
make the provisions relate to venue in its classical sense, i.e., as a 
fair and convenient place of trial, and not in any jurisdictional sense. 
Thus there is a departure from present sections of the Virginia Code 
where venue is mandatory, i.e., jurisdictional · ( e.g., § 8-38(9) 
involving suits against the Commonwealth). Similarly, the chapter 
eliminates the use of the term "jurisdiction" when "venue" is 
actually meant (e.g., present §§ 8-42 and 8-133). Section 8.01-259 
provides generally that venue shall be in accordance with the 
provisions of the chapter and in case of conflict, provisions outside 
of the chapter are superseded. In conjunction, there has been an 
effort to incorporate all venue provisions within the chapter. 
However, exceptions have been made for actions involving quo 
warranto, proceedings for suspension or disbarment of attorneys, 
proceedings concerning children in juvenile and domestic relations 
district courts, habeas corpus proceedings, certain tax proceedings, 
domestic relations proceedings, adoptions, and injunctions. These· 
actions are deemed to be sufficiently unique so that the place of trial 
should remain associated with the particular subjects rather than 
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incorporated in the general venue chapter for Title 8.01. 

Alternative places of trial have been divided into two major 
· categ�ries: (1) "Preferred venue or Category.A: - proposed_§ 8.01-

261 generally lists those actions where venue is mandatory under
the present Virginia Code; although generally designating the same
forums as places of proper venue, as is done under the present
Code, Category A does not have jurisdictional effect, so that even if
venue is "improper" it is waived if not affirmatively pleaded.

· (2) "Permissible venue or Category B" .::. proposed_§ 8.01-262
lists those forums in which venue is proper in actions other than 
those listed in Category A. Thus, Category B will be applicable to 
the vast majority of Virginia actions. 

Section 8.01-264 makes transfer rather than dismissal the 
remedy for improperly laid venue, but provides that improper 
venue, whether "preferred'' or "permissible" is waived if the 
defendant does not make timely objection. The result is that 
improper venue is not a fatal defect. Thus,§ 8.01-265 provides that 
venue may be transferred by the trial court if it is improperly laid 
under the provisions of proposed§§ 8.01-260, 8.01-261 and 8.01-262, 
and objection is properly made pursuant to proposed§ 8.01-264; or 
even if properly laid under proposed§§ 8.01-260, 8.01-261.and 8.01-
262, venue may be transferred by the court on the basis of forum 
non conveniens. 

Section 8.01-266 provides sanctions where there is a transfer of 
venue such that the court shall award an amount necessary to 
compensate a party for inconvenience, expense, and delay that he 
may have been caused by the commencement of the suit in a forum 
which is neither preferred or permissible or by the bringing of a 
frivolous motion to transfer. In addition, the court may award 
reasonable attorney's fees. 

Section 8.01-267 makes it clear that the decision of the court in 
transferring or refusing to transfer an action or with respect to costs 
awarded shall be within the sound discretion of the trial judge. 

Chapter 6 - Notice of Lis Pendens or Attachment. Present §§ 8-
142 ( When and how docketed and indexed) and 8-143 ( Dismissal_ 
or satisfaction of same ) have been adopted without change. (See §§ 
8.01-268 and 8.01-269.) 

Chapter 7 - Pleading._ This chapter includes the majority of the 
. provisions found in Articles 3 through 8 of present Chapter 5. 

In an initial proposal, the Consultants recomm�nded the 
procedural merger of law and equity by the adoption of a single 
form of action. (See Federal Rule of Civil Procedure 2.) 
Accompanying this proposal was the recommendation that the 
initial pleading in a civil action, whether at law or in equity, be the 
complaint. 

The pros and cons of these proposals were discussed at length 
· with the Code Commission at several meetings. Ultimately the
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Commission rejected the proposal unanimously. The Commission's 
rationale is set forth in Appendix 111. · 

Section 8.01-272 adopts the provisions of present § 8-134 ( 
Pleading several matters; how pleas filed; which tried first ). The 
proposal expressly overrules the long-standing prohibition against 
the joinder of tort and contract claims. However, such joinder is 
permitted only when the claims arise out of the same transaction or 
occurrence. 

Under present§ 8-99 ( Forms of demurrer ... ) a demurrant does 
not have to state the specific grounds of a demurrer unless a party, 
by motion, or the court requires it. Section 8.0l-273A. requires the 
demurrant to do so and only those specific grounds stated in writing 
will be considered by the court. 

Section 8.0L-276 abolishes the demurrer to the evidence and the 
plea in abatement. The objective of these two pleadings can be 
better served by simpler and more direct forms of pleading. They 
are replaced, respectively, by the motion to strike the evidence and 
by an appropriate written motion. Reference to the abolished 
pleadings also has been omitted in other sections. 

Present§ 8-118 ( Defects availed of.J?y plea in abatement..:. ... ) 
makes it difficult to distinguish between defective process and 
invalid process and requires a different pleading to challenge such 
process - i.e. plea in abatement when process is defective and 
motion to quash when invalid. The Revisers believe that only one 
procedure is needed to bring process questions before the court and 
have recommended in§ 8.01-277 that a motion to quash be utilized. 

Present § S.96.1 ( Alternative allegations allowed in certain _ 
actions ) restricts pleading in the alternative to actions arising out of 
a motor vehicle accident. Section 8.01-281 removes this restriction 
and permits a party in any civil action to join alternative claims or 
defenses. However, as with the joinder of tort and contract claims, 
these alternative claims or defenses must arise out of the same 
transaction or occurrence. 

Chapter 8 - Process. _A uniform system for service of process is 
set forth. Applicability of the rules of court is recognized (see e.g.,§ 
8.01-287). 

Section 8.01-292 modifies present law to allow unrestricted 
Statewide service of process. Present § 8-44 permits such service 
generally, but where ·venue is based on where the cause of action 
arises, present § 8-39, together with present § 8-4 7, in certain cases 
restricts process to the bailiwick of the court wherein the action is 
filed. This restriction is anachronistic, illogical, and has been 
eliminated.· 

Section 8.01-295 expands the territorial limits within which a 
sheriff may serve process in his official capacity to include not only 
his own political subdivision but any contiguous political 
subdivision. This represents an expansion of present § 8-50. 
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While the present manner of serving process on natural persons 
has essentially been retained, in an effort to provide additional due 
process protection to defendants who are served by posting, 
subdivision 2b of§ 8.01-296 provides that in such instances, not less 
than 10 days before a default judgment· may be entered, the party 
who causes service on the defendant by posting must also mail to 
him a copy of the pleading and file with the clerk of the trial court a 
certificate of such mailing. 

Section 8.01-297 expands present§ 8-55 ( Servf�e on Convicts in 
Divorce Actions ) by providing for service on incarcerated felons in 
all actions .. 

The present provisions regarding service on corporations and 
other organizations have been tightened up to provide a general 
pattern for service -on various agents of these organizations. Also, 
the current process traps inherent in present § 8-59, where service is 
attempted on a corporate officer outside the bailiwick where the 
action is brought, or with respect to an insurance company when 
such officer is outside the bailiwick where the chief office of the 
company is located, have both been eliminated. 

An improvement has been. made where service is by order of 
publication. Under present law there is no date certain by which the 
defendant knows that he must file a pleading or otherwise be in 
default .. Section 8.01-317 requires that there be a date stated in the 
order of publication which shall be no sooner than 40 days after 
entry of the order. The method and manner of publishing the order 

· · is retained, but the duties of the clerk are clarified in that he is
required to cause copies of the order to be posted, mailed and
transmitted to the designated newspaper and to file a certificate
that these requirements have been compiled with. Section 8.01-324
makes minor changes to the type of newspaper which may· be used
for publishing legal notices.

A significant change has been made to the ''verity" rule of
existing law whereby a sheriff's return is conclusive .. Section 8.01-
326 provides that no return shall be conclusive proof as to service of 
process, but the sheriff's return shall be prima facie evidence of the
facts stated therein, and the return of other qualified individuals
shall be merely evidentiary of such facts.

Present § 8-4.1 providing for privilege from arrest under civil
process has never been clearly understood. Sections s.01 .. 321.1 and
8.01-327.2 define arrest under civil process and detail those

. individuals who are exempt.

Chapter 1 O - Dockets. Several sections within present Chapter 9
have been rewritten and consolidated for clarity. Also, present § 8-
154 ( Certain cases struck from docket after certain period;
reinstatement) has been relocated \\fithin this chapter.

Present § 8-162 ( Calling the current law docket ) has been
amended in several ways. The proposal requires the court to provide
notice for a hearing or for the calling of the docket if such is to take
place on a date other than the µrst day of the term. Also, present §
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8-163 ( Calling dockets in cities of � hundred thousand _
inhabitants ) permits court located in · a city of more than I 00,000 
people to call the docket "at such intervals as may be directed by an 
order of court". The proposal removes the population standard and 
extends that privilege to all circuit courts. 

Chapter 11 - Juries. _Present § 19.2-260 ( Provisions of Title_§_ 
� except as provided in this article ) provides that trial by jury 
in criminal cases shall be regulated by the provisions of Title 8 
unless specifically provided otherwise in Article 4 of Title 19.2. 
Thus, references to criminal cases are found throughout the present 
chapter. Also, because of duplicate provisions in Title 19.2, present 

§§ 8-208.20 ( Charging grand jury in presence of person selected as
juror ), 8-208.30 ( Separate juries for separate trials of persons_
jointly indi'cted ), and 8-208.31 ( When � need .1!Q1 be kept _
together in felony case ) have been deleted in the proposed title.

Section 8.01-336 seeks to define the role of the jury trial in a 
civil action. It draws upon provisions of present §§ 8-211 ( When, in 
an action at law, there may be trial by� ), 8-212 ( Trial of issues. 
or inquiry of damages. by jury), 8-208.21 ( Waiver of jury trial), 8-
213 ( Trial.J2y� of plea in equity), and 8-214 ( Issue...QY! of_ 
chancery), as well as Federal Rule of Civil Procedure 38 ( Jwy trial 
of right). 

Subsection A. of § 8.01-336 cites § 11, Article I, of the Virginia 
Constitution and thereby recognizes the historical standard for the 
right to trial by jury. Basically, if an issue was tried by jury at 
common law in 1776 when Virginia adopted its first constitution, 
the right to jury trial of that issue is preserved. Any change in this 
right can only be made by the legislature; thus the reference in the 
proposal to statutes of the Commonwealth� 

Subsection B. of§ 8.01-336 combines present§ 8-211 with§ 8-
208.21. If a civil action or a particular issue is triable of right by jury 
under subsection A., a person waives that right unless he requests 
that the action or issue by so tried. The $20 amount in present § 8-
211 has been increased to $100. 

Subsections C., D. and E. of§ 8.01-336 incorporate present§§ 8-
212, 8-213, and 8-214. These subsections accomplish everything that 
now can be accomplished under the present sections. 

Present §§ 8-208. 7 ( Restrictions ...Q!l amount of� service 
permitted ), 8-208.27 ( Effect of irregularities ), and 8-208.29 ( When 
exception to juror not· allowed ) each contain provisions as to how 
and when objections to the jury's ·selection or make-up should be 
made. The proposal consolidates these provisions so that· any 
objection to an irregularity in the jury list etc., or to any legal 
disability must be  made before the jury is sworn. (See§§ 8.01-342, 
8.01-352 and 8.01-353.) Thereafter, such objections may be made 
only with leave of court. 

Present §§ 8-208.33 through 8-208.38 pertain to the 
compensation and reinbursement of jurors. These provisions are to 
be relocated in Title 14.1 ( Costs. Fees. Salaries and Allowances ). 
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Chapter 12 - Interpleader; Claims of Third Parties to Property_ 
Levied on, etc. _Section 8.01-364 ( Interpleader ) is modeled after 
FRCP 22 and is designed to give Virginia a modern interpleader 
practice. Although this statute does not expressly replace the 
equitable remedy of interpleader, it does remove certain technical 
limitations to that remedy. The only equity limitation retained is 
that of identity of claims, i.e. the claims must relate to or affect the 
same property or fund. Thus, while both equitable and statutory 
interpleader will be available, it is envisioned that the former will 
fall into disuse. 

The proposed statute expressly recognizes the discretionary 
power of the court to grant injunctions, discharge parties, etc. and 
thereby tailor the course of the interpleader proceeding. Also, the 
interpleading party is given the right to deposit the property into the 
court, or the court. may so order. 

Chapter 13 - Certain Incidents of Trial. Present § 8-220 ( When 
nonsuit not allowed; proceeding after nonsuit ) received particular 
attention. A draft quite similar to FRCP 41 ( Dismissal of Actions ) 
which would have greatly altered the nonsuit procedure was 
initially proposed and rejected. The proposal adopted, § 8.01-380, 
combines present §§ 8-220 and 8-244 ( When action deemed brought 
on counter-claim: statute of limitations, defendant's dismissal ). 
Basically, the provisions of § 8-220 have been adopted, but the 
number of nonsuits which may be taken in an action by a party as a 
matter of right is restricted to one. Additional nonsuits may be 
allowed by the court or agreed to by the parties. Also, where 
multiple causes are alleged, the nonsuit procedure is made to apply 
to the dismissal of a particular cause of action. 

The provisions of § 8-244 requiring a counterclaiming 
defendant1s consent for dismissal have been expanded in§ 8.01-380 
to cover cross-claims and third-party claims. Additionally, even if 
the adverse party who has filed such a claim does not consent to the 
dismissal, a nonsuit can be taken if such claim can remain pending 
for adjudication on its own. 

Closely related to this nonsuit provision is a section in the 
Limitation of Actions chapter -§ 8.01-229 ( Suspension or tolling of 
statute of limitations; ... nonsuit ... ). This section provides that if the 
new proceeding is instituted within six months of the nonsuit, the 
time between the commencement of the nonsuited action and this 
new proceeding will not be computed as part of the period within 
which such action must be brought. . 

Present § 8-257 ( When cause heard on report ) requires that the 
commissioner,s report lie in the clerk's office for ten days before 
there can be a hearing. Proposed § 8.01-615 abolishes this 
requirement. Instead, the court is to provide reasonable notice of a 
hearing. 

While present§ 8-261 ( Book entitled usettlements of Receivers 
and Commissioners" ) calls for the filing of the commissioner's 
report in the ''Settlements of Receivers and Commissioners Book", 
many clerk,s offices do not have such a book. Section 8.01-619 
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alters the· present section by requiring the recording and indexing of 
these reports in a fiduciary book. 

Chapter 14 - Evidence.· .. The chapter on Evidence contains 
extensive changes in those provisions pertaining to judicial notice 
and discovery. 

The first three articles of the present Evidence chapter ( 
Chapter 16 -§§ 8-263 to 8-279.2) pertain generally to the evidentiary 
status of laws and records of this Commonwealth� the United 

States, other states and other countries. Article 1 (§§ 8.01-386 to 
8.01-391) extensively amends these present provisions. Generally, 
the laws and the official publications of these jurisdictions and their 
political subdivisions are to be given judicial notice. Judicial and 
non-judicial records of these jurisdictions are to be received as 
prima facie evidence provided they are properly authenticated. 

Articles 7, 8, and 9 of the present Evidence chapter pertain to 
discovery. Many of these provisions are duplicated in Part 4 of the 
Rules of Court. Desiring to avoid duplication and assuming that the 
rules governing these subjects may be given general application, the 
Revisers, at the request of a special liaison committee designated by 
the Supreme Court, have submitted to that committee a proposed 
revision to certain rules in Part 4. On the assumption that the 
proposal will be favorably received, the Revisers have 
recommended the deletion of various statutes relating to discovery. 
If adopted by the Supreme Court, the result will be that Part 4 of the 
Rules will include the substance of the present rules and statutes on 
discovery. With the exception of § 8-315.1 ( Depositions as basis for 
motion for summary judgment or to strike evidence ), which will be 
retained in the Code as § 8.01-420, the statutory provisions of 
present Articles 7, 8� and 9 are to be deleted. Similarly, §§ 8-301 to 
8-303 pertaining to subpoena duces tecum have been deleted.· 

Other noteworthy changes made in the Evidence chapter 
include Articles 3 and 4 on witnesses and the compelling of their 
attendance. Present §§ 8-286 ( Corroboration required and evidence 
receivable when � party incapable of testifying ), 8-287 ( 
Competency of h usband and wife t o  testify ), 8-289 · ( 
Communications between husband and wife ), and 8-296 ( How_ 
summons for witness issued and to whom directed ) each have been 
amended. (See §§ 8.01-397, 8.01-398 and 8.01-407.) Of particular 
note is the abrogation of the privileged status of communications 
between husband and wife if by Virginia law one is permitted to sue 
the other. See§ 8.01-398. Finally,§ 8.01-418 ( When plea of guilty or 
nolo contendere or forfeiture in criminal proceedings admissible in 
civil action. proof of such plea ) broadens present § 8-267 .1 by 
including parties that plead nolo contendere or have suffered a 
forfeiture. 

Chapter 15 - Payment and Set-Off._The deletion of many of the 
present provisions is recommended because they are either now 
covered by rules of court or are obsolete. These are §§ 8-239 ( Right 
of setoff recognized ; ... ); 8-240 ( When in action on contract surety 
may counterclaim on.claim of principal against plaintiff ); 8-420.1 ( 
When plaintiff allowed counter set-off ; .. _.); 8-245 ( Procedure on_ 
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defendant's claim; excess ); and 8-24 7 ( Effect of chapter ...Qil _ 
voluntary bonds ). Additionally, present § 8-244 ( When action _ 
deemed brought on counterclaim or crossclaim; ... ) has been deleted 
in that its provisions have been incorporated into proposed §§ 8. 01-
233 and 8.01-380. Also, present §§ 8-239.1 ( Counterclaims in 
proceedings before trial justices ) and 8-239.2 ( Cross-claims in 
proceedings before trial justices ) are to be relocated in Title 16.1. 

This leayes present§§ 8-236 ( Payment may be pleaded), 8-237 
( Payment into court of part of claim ), and 8-238 ( Proceedings 
thereupon ). These three sections have been combined into proposed 

§ 8.01-421. While minor language changes have been made, the
substance remains unaltered. Also retained without change are.
present §§ 8-241 ( Pleading equitable defenses ) and 8-246 (
Procedure on defendant's claim; when plaintiff claims as assignee or
transferee ).

Chapter 16 - Compromises . The major changes in present 
Chapter 10 _have been made to present §§ 8-169 ( Approval of_ 
compromises .Q!l. behalf of infants or insane persons in suits to _ 
which they� parties ) and 8-170 ( Compromise of claims for_ 
personal injury to infants or insane persons ). Also, these two 
sections have been combined in proposed§ 8.01-424. In the chapter 
the new term "person under a disability" has been used. Thus, the 
proposal applies to persons besides the infant or the insane. 

Present § 8-169 gives an infant, upon the coming of age,· six 
months to attack a compromise made on his behalf. The Revisers do 
not believe that the .infant needs this additional leeway any more 
than any other person under a disability. AlsoJ proposed Subsection 
B. of§ 8.01-424 requires that all such person's interest be protected
by a guardian ad litem. Therefore, the six month provision in the
present section has been deleted.

Present § 8-170 has been completely rewritten to simplify the 
procedure for compromising personal injury and property claims of 
persons under a disability. As noted above, in all instances a 
guardian ad litem must be appointed to represent the interests of 
such persons. Also, the present provision making it unnecessary to 
join as a party to such proceedings any person whose whereabouts 
are unknown has been deleted, and the provisions proscribing the 
venue for motions for compromise have been altered. (See§ 8.01-
424.) 

Chapter 17 - Judgments and Decrees Generally._Three changes 
. in this chapter deserve special mention. Present § 8-34 8 ( Correction 

of certain errors ) is a statute that is not clearly understood. The 
Revisers reconunend that this section be deleted and that proposed 

§ 8.01-428 ( Setting aside default judgments, clerical mistakes1 other
judgments. decrees, orders or proceedings; grounds and time_
limitations ) be adopted. The pro osal is an ada tation of FRCP 55
14,UJ-�and is desi ed to e 

· v�_aJl,. practi a.n___e
present sec on.

The last sentence of present§ 8-368 ( Joint wrongdoers; effect_ 
of judgment against-™ ) presents a problem in terms of the 
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plaintiff making an irrevocable election when one of multiple 
judgments can only be partially satisfied. The proposal changes the 
present law such that discharge of all joint tortfeasors, except as to 
cost, occurs only when one of multiple judgments has been fully 
satisfied and accepted as such by the plaintiff. (See § 8.01-443 .) 

Present§§ 8-370 to 8-37 2 pertain to powers, etc. of courts and 
judges "in vacation". The Revisers recommend deletion of these 
sections and the adoption of § 8.01-445. Throughout Title 8 
references to "in vacation" have been eliminated, and this proposed 
section empowers a court to operate in vacation as it does in term. 

Chapter 18 - Executions. _ Only two major changes have been 
made in this chapter. Sections 8.01-478 and 8.01-481 change the 
time the lien becomes effective on tangible personal property to the 
time when the writ is levied. 

Present § 8-441 is erroneous because it suggests that the 
judgment debtor may be proceeded against by order of publication. 
Section 8.01-511 alters these provisions for service on the judgment 
debtor. 

Chapter 19 - Forthcoming Bonds. _Present § 8-451 ( If bond_ 
forfeited, where returned ... ) has been amended to require that the 
officer return the bond forthwith instead of the present 30 days. 
(See§ 8.01-527.) 

The Revisers recommend that the removal of a case under 
present§ 8-457 ( When a general district court may give judgment_ 
Q!! forthcoming bond; removal of case ) should be substantially the 
same as it is under§ 16. 1-92 relating to the general district courts. 
Therefore the section as amended to accomplish this end will be 
transferred to Title 16. 1. 

Chapter 20 - Attachments and Bail in Civil Cases. _Present § 8-
519 ( Who may� out an attachment ) is to be amended by 
inserting the language "including rent" after the present language 
"claim to any debt". (See § 8.01-53 3.) This change comports with 
the recommended deletion of Article 5, §§ 8-566 to 8-568, which 
presently deals separately with attachment for rent. Also, present 
Articles 4 ( For small claims or by suit in equity ) and 6 ( Capias ad 
respondendum) are to be deleted. 

Present § 8-545 ( Lien of attachment; priority of holder in due_ 
course ) distinguishes between real and personal property as to 
when a lien arises · thereon. Section 8.01-55 7 abolishes this 
distinction and provides that all liens arise only when the 
attachment has been levied. 

A final sentence has been added to present § 8-556 ( Quashing_ 
attachments or rendering judgments for defendant). This sentence 
specifies that the plaintiff is to have the burden of proof in the 
proceedings under this section. (See§ 8.01-568.) 

Present § 8-562 permits a rehearing when judgment has been 
rendered after service by publication. Section 8.01-575 reduces the 
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present 5 year period of limitation to 2 years. 

Chapter _ll ... Arbitration and Award. _The Consultants and the 
Code Commission gave considerable attention to the present 
chapter. The Uniform Arbitration Act was studied and its adoption 
considered. However, it is recommended that the present provisions 
be retained without substantial change except for a requirement 
that an agreement to arbitrate be in writing. (See Subsection B. of § 
8.01-577.) 

Chapter 22 ..::. Receivers, General and Special. _The only major 
changes in this chapter are to present §§ 8-739 ( Preparation of list 
of creditors; notice to them ) and 8-749 ( How person entitled to the 
money may recover). (See§§ 8.01-595 and 8.01-605.) Each of these 
sections has been amended in several ways, e.g., § 8-739 has been 
made applicable to "any other legal or commercial entity>>; and 
proposed § 8.01-605 has no dollar amount restriction on the. 
recovery, the venue in such proceedings is no longer required to be 
in Richmond (see § 8.01-192), and no statute of limitation bars any 
claim presented under the section. 

Chapter 23 - Commissioners in Chancery. _Generally, the 
provisions of the� present chapter have only been revised to reflect 
the amendments to Title 17 ( Courts of Record ) and to incorporate 
applicable rules of court. Also, present § 8-256 ( How report to be_ 
made out; what to be returned with it; when liable for costs ) is to be 
deleted as the matters set forth therein are largely addressed in· the 
rules. (See Rule 2: 18.) 

Section 8.01-611 updates present§ 8-251 ( When publication of 
notice equivalent to personal service ) by removing the · 
constitutionally suspect clause that publication shall be equivalent 
to personal service. Also, the notice provisions have been altered to 
better insure that notice will be adequate and timely. 

Section 8.01-612 ( Commissioner may summon witnesses ) 
gives the court sole responsibility for the punishment of witnesses 
who fail to respond to a summons initiated by a commissioner in 
chancery. This alters present§ 8-252. 

Chapter 24 - Injunctions._Section 8.01-621 pertains to venue in 
injunction proceedings. Because these proceedings are unique, this 
venue provision has not been transferred into the proposed venue 
chapter. Also, proceedings in juvenile and domestice relations 
district courts may be enjoined. 

· Section 8.01-626 ( When court grants ..QI refuses injunction. 
justice of Supreme Court may review it) has altered present§ 8-618 
in two major respects. First, the presentation of a petition to a 
single justice shall be within 15 days of the circuit court's order 
respecting an injunction. No time limitation is provided by the 
present section. Secondly, the present section is expanded to 
provide that a petition may be with respect to an injunction granted 
by the circuit court (as well as the present provisions regarding an 
order refusing or granting an injunction or an order dissolving or 
refusing to enlarge a temporary injunction). A conforming change 
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has been made in § 8.01-670 ( In what cases awarded ) of the 
appeals chapter. 

Chapter 25 ..: Article_! ..: ..Qy.Q Warranto. _There has been 
confusion in present law regarding the distinction between the 
common law writ and the statutory proceeding ("Information in the 
Nature of a Writ of Quo Warrantou). The proposed chapter 
abolishes the predecessors and the substituted statute is intended to 
provide the same relief as possible under the former writs. 

Chapter 25 - Article 2 ..: Mandamus and Prohibition. _Existing 
statutes and rules of court adequately treat these ancient writs. No 
substantive statutory changes have been proposed. 

Chapter 25 - Article 3 - Habeas Corpus. No substantive changes 
are recommended. 

Chapter 26 - Appeals. _A new Article 1 defines "judgment", 
"petitioner", and "appellant". Also "appeal" is the generic term 
used in this chapter in lieu of the present "appeal, writ of error or 
supersedeas". This is appropriate because the revised appeal 
procedure set forth in this chapter operates as the supersedeas. 

Present § 8-462 ( In what cases awarded) has been reordered 
and shortened. The references to appeals from actions of the State 
Corporation Commission has been deleted because § 12.1-39 ( 
Appeals generally) covers such appeals .. Similarly, § 65.1-98 covers 
appeals from awards of the Industrial Commission and references 
to that Commission have been deleted in various sections (e.g. 
present § 8-463). Also, a new paragraph has been added to present § 
8-463 ( Time within which petition must be presented ) to specify
within what time petitions for an appeal an interlocutory order must
be presented. Proposed § 8.01-672 ( Jurisdictional amount·)
increases the minimum dollar amount for an appeal from certain
cases from $300 to $500.

The major change in the Appeals chapter is found in§ 8.01-676 
( Appeal bond; how party desiring to present such petition may 
procure suspension of execution; suspension of execution; _ 
exceptions; changes and penalty� Trial Court or .ID! Supreme _ 
Court ..Q!! appeal; appeals from State Corporation Commission ). 
This section combines and replaces present §§ 8-465, 8-4 77, and 8-
4 78. This provision establishes an "appeal bond" - the generic term 
used to include bonds for "costs", "suspending", and "supersedeas" 
- in lieu of the suspending bond of present § 8-465 and the
supercedeas bond of present§ 8-477. Also, the time for the filing of
the petition for appeal and for the suspension of a judgment has
been made uniform . - i.e., 30 days. Provision for the review in the
penalty of the appeal bond has also been changed.

APPENDIX I (a) 

Influence of Federal Rules of 

Civil Procedure of State Procedural Reform 
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The following states have adopted rules similar to, and 
patterned after, the Federal Rules: 

Alabama 
Alaska 
Arizona 
Colorado 
Delaware 
Georgia 
Hawaii 
Indiana 
Idaho 
Kentucky 
Maine 
Minnesota 
Missouri 

Montana 
Nevada 
New Jersey 
New Mexico 
Nor th Caro 1 ina 
North Dakota 
Ohio 

Rhode Island 
Tennessee 

Utah 
Washington 
West Virginia 
Wyoming 

Toe following states have been stimulated by the Federal Rules 
to revise their rules and now largely follow the Federal Rules: 

Florida 
Iowa 
Kansas 
Michigan 

Nebraska 
New York 
Pennsylvania 
Oklahoma 
Oregon 
.Texas 

The following jurisdictions have made limited and partial steps 
toward adopting the· Federal Rules (e.g., the adoption of federal 
discovery or third-party practice rules): 

Arkansas 
California 
Connect icu t 
Illinois 

Louisiana 
Maryland 

Massachusetts 
New Hampshire 
South Carolina {Revision in Progress) 

South Dakota 
Vermont 
Virginia 

The following states have not been affected in a substantial way
by the federal rules and have undertaken no procedural 
modernization: 

Mississippi Wisconsin 
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(5) Vernon's Annotated Missouri Rules, Introduction to Volwne
, (1969). 

(6) Civil Procedure States, Rules of Court, or Rules of Practice
md Procedure of all states listed. 

APPENDIX I (b) 

Survey of Procedural Reform Efforts 

Throughout the United States 

Date of Adoption Merger of Locus of 
Last Major of Disc. Law and · Rule-Making

State Revision Procedures F.qui ty Power 
Alabama 1972- Yes Yes Supreme Court 

by Statute 
Alaska 1959 Yes Yes Supreme Court 

by Constitution 
Arizona 1956 Yes Yes Supreme Court 

by Statute 
Arkansas 1961 Yes Yes Legislature 
California 1966 Yes Yes Constitutional 

Judicial Council 
Colorado 1970 Yes Yes Supreme Court 

by Statute 
Connecticut 1954 Yes Yes Supreme Court 

and Legislature 
by Statute 

Delaware 1970 Yes Yes Supreme Court 
by Statute 

Florida 1954 Yes Yes Supreme Court 
by Statute 

Georgia 196.4 Yes Yes Legislature 
adopted 
Federal Rules 

Hawaii 1953 Yes Yes Supreme Court 
by Statute 

Idaho 1957 Yes Yes State Code 
Commission and 
Supreme Court 
by Statute 

Il 1 inois 1972 Yes Yes Legislature 
Indiana 1969 Yes Yes Supreme Court 

Inherent and 
by Statute 

Iowa 1957 Yes Yes Supreme Court 
Inherent and 
by Statute 

Kansas 1964 Yes Yes Supreme Court 
by Statute 

Kentucky 1953 Yes Yes Court of Appeals 
by Statute 

Louisiana 1968 Yes Yes Supreme Court 
by Statute 

Maine 1962 Yes Yes Supreme Court 
by Statute 
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Maryland · 1956 Yes No ·. Court of Appeals
and Legislature

Massachusetts 1967 Yes 
by Statute 

Yes Supreme Court 
Inherent and 
by Statute 

Michigan 1963 Yes Yes Supreme Court 
by Constitution 

Minnesota 1959 Yes Yes Supreme Court 
by Statute 

Missouri 1969 Yes Yes Suprme Court 
by Constitution 

Mississippi In Yes No Supreme Court 
Progress and Legislature 

Montana 1962 Yes Yes Constitution 
says Legislature 
upon rec0111111en-
dation by 
Supreme Court 

Nebraska 1971 Yes Yes Supreme Court 
by Constitution 

Nevada 1953 Yes Yes Supreme Court 
Inherent and 
by Statute 

New 
Hampshire· 1971 Yes No Legislature 
New Jersey 1972 Yes Yes Supreme Court 

Inherent and 
by Constitution 

New Mexico 1955 . Yes Yes Supreme Court 
by Statute 

New York 1962 Yes Yes Court of Appeals 
by Statute 

North 
Carolina. 1967 Yes Yes Constitution. 

says Supreme 
Court as 
delegated by 
Legislature 

North Dakota 1957 Yes Yes Supreme Court 
by Statute 

Ohio 1972 Yes Yes Supreme Court 
by Constitution 

Oklahoma 1967 Yes Yes Supreme Court 
by Statute 

Oregon 1961 Yes Yes Legislature 
Pennsylvania 1972 Yes No Legislature 
Rhode Island 1965 Yes Yes Supreme Court 

by Statute 
South In 

Carolina Progress Yes Yes Judicial 
Conference by 
Constitution 

South Dakota 1967 Yes Yes Supreme Court 
by Statute 

Tennessee 1970 Yes Yes Supreme Court 
by Statute 

Texas 1972 Yes Yes Supreme Court 
by Statute 
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Utah 1953 Yes Yes Supreme Court 
Inherent and 

Vermont 
by Statute 

1959 Yes Yes Legislature 
Virginia In Yes No Supreme Court 

Progress by Cons ti tut ion 
Washington 1960 Yes Yes Supreme Court 

West 
by Statute 

Virginia 1959 Yes Yes Supreme Court 
of Appeals 

. Wisconsin 
by Statute 

1942 Yes Yes Legislature 
Wyoming 1957 Yes Yes Supreme Court 

by Statute 

References 

(1) Letter of August 16, 1972 from Mr. Christopher Manning of
the American Judicature Society to Mr. Leigh B. Middleditch, Jr. 

(2) Report of the Judicial Study Commission of the State of
Indiana (1966). 

(3) Constitutions, Codes, and Rules of States listed.

APPENDIXll 

List of Meetings Attended by Consultants· 

1972 

April 19 - Richmond 

August 21 - Richmond 

October 13 - Charlottesville 

1973• 

August 1 and 2 - Richmond 

1974 

May 14 .. Richmond 

August 5, 6, and 7 - Groundhog Mountain 

September 28 and 29 - Charlottesville 

27 



October. - Meeting with Supreme Court on liaison between Court 
and Code Commission, Richmond 

October 11 - Virginia State Bar Committee on State and Federal 
Rules of Procedure, Richmond 

November 1 ·and 2 - �chmond 

November 15 - ·Virginia Bar Association, Committee on Court 
Procedure,Richlnond 

December 6 - Richmond 

1975 

February 25 - Virginia State Bar and Virginia State Bar Association 
Joint Meeting of Committee on State and Federal Rules of 
Procedure and Committee on Court Procedure, Richmond 

April 3 and 4 -Richmond 

April 29 - Virginia State Bar and Virginia State Bar Association, 
Joint Meeting of Committee on State and Federal Rules of 
Procedure and Committee ·on Court Procedure with 

· Represel'.ltatives from Virginia Trial Lawyers Association,
Richmond

July 14-Virginia Trial Lawyers Council Meeting, Virginia Beach 

July 24 and 25. - Williamsburg 

August 1 -Virginia Bar Association Committee on Court Procedure, 
Greenbrier, West Virginia;· 

August 15 - Special Liaison. Committee with Supreme Court, 
Charlottesville 

September 12 and 13 - Charlottesville 

Oc�ober l, 2, and 3 -Charlottesville 

October 11 - Virginia State Bar Committee on State and Federal 
Rules of Procedure, Richmond 

October 24 - Virginia State Bar, Council of Bar Presidents, Hot 
Springs 

November 13 and 14 - Richmond 

November 28 - Richmond 

December 1s·and 16 - Charlottesville 

1976 

March 12 - Judicial Conference of Virginia (Circuit Court Judges) 
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Williamsburg 

March 20 - Virginia Trial Lawyers I 7th Annual Seminar, 
Williamsburg 

April 16 - Judicial Conference of Virginia (General District Court 
Judges) Charlottesville 

April 27 - Special Liaison Committee of Supreme Court, 
Charlottesville 

May 26, 27, and 28 - Richmond 

June 17, 18, 19, and 20 - Virginia Beach 

July 15, 16, and 17 - Afton Mountain 

September 8 and 9 - Richmond 

October 22 - Virginia State Bar, Council of State Bar Presidents, Hot 
Springs 

November 4 - Special Liaison Committee of Supreme Court, 
Richmond 

November 17 - Richmond 

December 11 - Virginia State Bar Committee on State and Federal 
Rules of Procedure, Lexington 

Note: _The Bar has . also been kept informed of the Consultants' 
activities by various announcements in the Virginia Bar News and 
by the Consultants appearing before various local bar associations. 

APPENDIXID 

In the course of determining the proper approach to 
recodification of Title 8, the Code Commission gave long and careful 
consideration to the proposal that a single form of civil action be 
adopted in Virginia. It was urged upon the Commission that a
unified procedure, making legal and equitable remedies available in 
a single proceeding, would result in greater trial convenience and 
judicial efficiency while not altering the traditional substantive 
distinctions between law and equity.· 

Historically, Virginia has made haste slowly in the adoption of 
changes in procedure. Little spur-of-the-moment modification of 
established rules may be found in either the Acts of Assembly or in . 
the Rules of the Supreme Court. Despite the long existence of the
present Federal Rules of Civil Procedure, this Commonwealth has 
been most cautious in the adoption of rules similar to those utilized 
in that system. 

It is apparent to the keen observer that the promotion of 
judicial efficiency and trial convenience, both of which are lauded as 
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the foremost results of adoption of the single form of civil action, in 
fact tend to encourage judicial activism and to burden attorneys 
with lengthy pre-trial conferences and orders. Despite the fact that 
some forty-five states have· adopted the single form, the Code
Commission has not been shown to its satisfaction that the proposal 
would- (1) better protect the rights of individuals in civil cases to 
trial by jury; (2) that the principles of stare decisis and equitable 
relief would be better preserved; or (3) that judicial activism would 
be discouraged. 

The Commission is of the opinion that the condensation and 
simplification of procedural statutes and rules of court, if such in 
fact do result from the adoption of the single form of civil action ( 
vide the volumes of cases interpreting the Federal Rules), are not 
sufficient to overcome the obvious advantages of Virginia procedure 
so firmly established and utilized through the past centuries. This is 
not to say that the Commission is opposed to change, but it will not 
propose to the General Assembly any change which has not been 
shown to be a decided change for the better. Throughout this 
revision changes in certain aspects of the present law will be noted, 
but in each such case the Commission has determined that the 
proposed change is a distinct change for the better. 

CONCLUSION 

Attach� to and included in this Report are the following: 

Table of Comparative Sections 

Table of Contents to Title 8.01 

Bill to repeal Title 8 and enact 

Title 8.01 in lieu thereof. 

The Table of Comparative Sections is given for the purpose of 
tracing each section of the present law into its counterpart in Title 
8.01. Certain words appearing in this Table have the following 
meanings, respectively .. "Repealed., means that the section has been
repealed by a previous act of the General Assembly. "Deleted" 
means that the provisions of the section are not being reenacted in 
Title 8.01. 

Following each section of proposed Title 8.01 there appears a 
Reviser's Note to show what section of the present law it is based 
upon, and a discussion of any changes which have been made. 

We express our appreciation to Messrs. T. Munford Boyd, Leigh 
B. Middleditch, Jr. and Edward S. Graves for the cooperation and
assistance which they gave the Commission in the preparation of
this Revision, and for the very considerable amount of time and
effort which they expended in producing the tentative and final 
drafts of Title 8.01. We were fortunate to have the benefit of their
knowledge of the laws relating to civil remedies and procedure.
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RECOMMENDATION 

Toe Virginia Code Commission submits this Report, and 
recommends that the General Assembly enact the attached bill in 
1977. 

Respectfully submitted, 

A. L. Philpott, Chairman

J. Harry Michael, Jr., Vice Chairman

John A. Banks, Jr. 

Russell M. Carneal 

Frederick T. Gray 

John Wingo Knowles 

Theodore V. Morrison, Jr. 

* Anthony F. Troy 

*Anthony F. Troy, Chief Deputy Attorney General, was
designated by Andrew P. Miller to represent him at the meetings of 
the Virginia Code Commission. 
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TABLE OF COMPARATIVE SECI'IONS  

· SHOWING SECTIONS OF TITLE 8 AS THEY APPEAR IN

TIDSREPORT 

TITLE 8 nus REPORT TITLE 8 nus REPORT 

8-1 8.01-3 8-20 8.01-229 
8-1.1 8.01-3 8-21 8.01-254 
8-1.2 8.01-3 8-22 8.01-252 
8-1.3 8.01-4 8-23 8.01-247 
8-2 8.01-1 8-24 8.01-243 
8-3 8.01-4.1 8.01-248 
8-4 8."01-4.2 8-24.1 8.01-249 
8-4.1 8.01-327.2 8-24.2 8.01-250 
8-4.1:1 Deleted 8-25 8.01-229 
8-4.2 8.01-289 8-26 8.01-229 
8-4.3 Deleted 8-27 8.01-232 
8-S 8.01-236 8-28 8.01-232 
8-5.1 8.01-255.l 8-29 8.01-229 
8-6 Delet,ed 8-30 ...

8.01-229 
8-7 8.01-231·""· 8.;;31 8.01-229 
8-i$ 8.01-229 8-32 8.01-221> 

8.01-237 8-33 8.01-229 
8-9 8.01,-238 8-34 8.01-229 
8-10 8.01-239 8-35 8.01-231 
8-10.1 8.01-240 8-36 8.01-234. 
8-10.2 8.01-240 8-37 8.01-256 
8-11 8.01-241 8-38 8.01-261 
8-12 8.01-242 8.01-262 
8-13 8.01-229 8.01.;263 

8.01-265 
8.01-243 8-39 8.01-262 
8.01-245 8-40 Deleted 
8.01-246 8-41 8.01-638 
8.01-249 8-42 8·.01-2s1 

8-14 8.01-249 8-42.1 Repealed 
8-15 8.01-229 8-43 8.01-286. 

8.01-230 8-44 8.01-292 
8.01-245 8.01-295 
8.01-249 8-45 Repealed 

8-16 8.01-245 8-46 Repealed 
8-17 • 8.01-246 8-46.1 8.01-290 
8-18 Deleted 8-47 Deleted 
8-19 8.01-253.
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TITI.E 8 nus REPORT TITLE 8 nus REPORT 
8-47.1 Deleted 8-72 a.01..;311
8-48 Repealed 8-73 8.01-318
8-49 8.01-294 8-73.1 Deleted
8-50 8.01-295 8-74 8.01-320
8-51 8.01-296 8-75 Deleted
8-52 8.01-293 8-76 8·.01-s19

8.01-325 8-77 8.01-321
8-53 8.01-288 8-78 8.01-322
8-54 8.01-293 ·a-19 Deleted
8-55 8.01-297 8-80 8.01-323
8-56 8.01-287 8-81 8.01-324
8-57 8.01-291 8-81.1 8.01-328
8-58 8.01-298 8-81.2 8.01-328.1

8.'01-353 8-81.3 8.01-329
8-59

° 

8.01-299 8-81.4 Deleted
8.01-300 8-81.5 8.01-330

8-59.1 8.01-304 8-82 Repealed
8-60 8.01-301 8-83 Repealed
8-61 Repealed 8-84 Repealed
8-62 Repealed 8-85 Repealed
8-63 8.01-302 8-86 Repealed
8-64 8.01-303 8-86.1 8.01-3
8-65 Deleted 8-87 8.01-8
8-66 8.01-15 8-88 8.01-9

8.01-305 8-88.1 8.01-9
8-66.1 8.01-306 8-89 Deleted
8-67 8.01-305 8-90 8.01-10
8-67.1 8.01-307 8-91 Deleted

8.01-308 8-92 8.01-11
8.01-312 8-93 8.01-11

8-67.2 8.01-310 8-93.1 8.01..;12
8.01-312 8-94 8.01-13
8.01-313 · 8-94.1 Transferred

8-67.3 8.01-311 to Title 54
8-67.4 8.01-309 8-95 8.01-14

8.01-310 8-96 8.01-5
8-67.5 Deleted 8-96.1 8.01-281
8-68 Deleted 8-97 8.01-6
8-69 8.01-314 8-98 Deleted
8-70 8.01-315 8-99 8.01-273
8-71 8.01-316 8-100 Repealed
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TITLE 8 111IS REPORT -TITLE 8 · 111IS REPORT

8-101 Repealed 8-138 8.01-270 

8-102 8.01-275 8-138.1 Deleted 
8-103 Repealed 8-138.2 Deleted 
8-104 Repealed 8-139 Deleted 
8-105 Deleted 8-140 8."01-276 

8-106 Deleted 8-140.1 8.01-227 

8•107 Repealed 8•140.2 8.01-227 

8-108 Repealed 8·141 Deleted 
8-109 8.01-275 8-142 8.01-268 

8·110 Repealed 8-143 8.01-269 

8·111 Deleted 8•144 Repealed 
8-111.1 Deleted 8-145" a.01-21

8-112 Repealed 8-146 8 • .01-22

8-113 Repealed 8-147 8.01-19

8-114 8.01-279 8-146 8.01-20

8•11S 8.01-279 8-149 Deleted 
8-116 8.01-279. 8-150 8.01-16 

8-117 Repealed 8-151 Repealed 
8-118 8.01-276 8.-152 8.01-17 

8.01-277 8-153 8.01-18 

8·119 Deleted 8-154 8.01-335 

8·120 8.01-273 8-155 8.01-23 

8-121 Repealed 8-156 8.01-23 

8-122 8.01-274 8-157 8.01-265 

8-122.1 8.01-282 8-158- Repealed 
8-123 8.01-283 8-159 Deleted 
8-124 Repealed 8-160 8.01-331 

8-125 Repealed 8-181 Deleted 
8-126 Repealed 8-182 8.01.-332 

8-127 Repealed 8-163 Deleted 
8-128 Repealed 8-184 8.01-334 

8-129 8.01-7 8-165 8.01-331 

8-130 8.01-284 8-188 Deleted 
8-131 8.01-280 8-167 8.01-333 

8-132 Repealed 8-168 8.01-334 

8-133 Deleted 8-169 8.01-424 

8-134 8,01-272 8-170 8.01-424 

8-135 8.01-278 8-171 8.01-425 

8:.13s.1 8.01-278 8-172 Deleted 
8-136 Repealed 8-173 8.01-425 

8-137 Repealed 8-174 Repealed 

34 



TITLE 8 nus REPORT TITLE 8 'nlIS REPORT 

8-175 Repealed 8-208.7 •8.01-342
8•176 Repealed 8.01-352
8-177 Repealed 8-208.8 8.01-343
8-178 Repealed 8-208.9 8.01-344
8-179 Repealed 8-208.10 8.01-342
8-180 Repealed 8.01-345
8-181 Repealed 8-208.11 8.01-346
8-182 Repealed 8-208.12 8.01-347
8-183 Repealed 8•208.13 8.01-348
8-184 Repealed 8-208.14 8.01-349
8-185 Repealed 8-208.14:1 8.01-350
8-188 . Repealed 8-208.15 8.01-351 
8-187 Repealed 8-208.16 8.01-353 

8-188 Repealed 8-208.17 8.01-355 
8-189 Repealed 8-208.18 8.01-356 
8-190 Repealed 8-208.19 8.01-357 
8-191 Repealed 8-208.20 Repealed 
8-192 Repealed 8-208.21 8.01-336 

8-193 Repealed 8.01-359 

8-194 Repealed 8-208.22 8.01-360 
8-195 Repealed 8-208.23 8.01-361 
8-196 Repealed 8-208.24 8.01-354 
8-196.1 Repealed 8-208.25 8.01-362 

8-197 Repealed 8-208.26 8.01-363 

8-198 Repealed 8-208.27 8.01-352 

8-199 Repealed 8.01-353 
8-200 Repealed 8-208.28 8.01".'358 
8-201 Repealed 8-208.29 8.01-352 
8-202 Repealed 8-208.30 Repealed 
8-.203 Repealed 8-208.31 Repealed 
8-204 Repealed 8-208.32 Transferred 
8-205 Repealed to Title 
8-206 Repealed 14.1 
8-207 Repealed 8-208.33 Transferred 
8-208 Repealed to Title 
8-208.1 Repealed 14.1 
8-208.2 8.01-337 8-208.34 Transferred 
8-208.3 8.01-338 to Title 
8-208.4 8.01-339 14.1 
8-208.5 8.01-340 8-208.35 Transferred 
8-208.6 8.01-341 to Title 

14.1 
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TITLE 8 111IS REPORT TITLE 8 111IS REPORT 
8-208.36 Transferred . 8-237 8.01-421 

to Title . 8-238 8.01-421 
14.1 8-239 Deleted 

8-208.37 Transferred . 8-239.1 Transferred 
to Title to Title 
14.1 16.1 

8-208.38 Transferred 8-239.2 Transferred 
to Ti tie to Title 
14.1 16.1 

8-209 8.01-374 8-.240 Deleted 
8-:210 Repealed 8-240.1 Deleted 
8-210.1 Repealed 8-241 8.01-422 
8-210.2 Deleted 8-242 Repealed 
8-211 8.01-336 8-243 Repealed 
8-211.1 8.01-375 8-244 8.01-233 
8-212 8.01-336 8.01-380 
8-213 8.01-336 8-245 Deleted 
8-214 8.01-336 8-246 8.01-423 
8_.215 8.01-358 8-247 Deleted 
8-216 8.01-376 8-248 8.01-607 
8-217 8.01.-377 8-249 8.01-608 
8-218 8.01-378 8.01-609 
8-219 8.01-379 8-250 8.01-610 
8-220 8.01-380 8-251 8.01-611 
8-221 8.01-381 8-252 8.01-612 
8-222 Repealed 8-253 8.01-613 
8-223 8.01-382 8-254 8.01-614 
8-224 8.01-S83 8-255 8.01-614 
8-225 8.01-384 8-256 Deleted 
8-225.1 8.01-384 8-25,7 8.01-615 
8-226 8.01-364 8-258 8.01-616 
8-227 8.01-365 8-259 8.01-617 
8-228 8.01-366 8-260 8.01-618 
8-229 8.01-367 8-261 8.01-619 
8-230 8.01-368 8-262 Transferred 
8-231 8.01-369 to Title 
8-232 8.01-370 14.1 
8-233 8.01-371 8-263 Deleted 
8-234 8.01-372 8-263.1 8.01-419 
8-235 8.01-373 8-264 8.01-386 
8-236 8.01-421 8-265 8.01-390 
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TITLE 8 nus REPORT TITLE 8 nus REPORT 

8-266 8.01-389 8-297 8.01-407 

8-267 8.01-391 8-298 8.01-408 

8-267.1 8.01-418 8-299 8.01-409 
8-268 8.01-391 8-300 Transferred 
8-269 8.01-390 to Title 
8-270 8.01-386 19.2 
8-271 8.01-389 8-300.1 8.01-410 
8-272 8.01-388 8-301 Deleted 
8-273 8.01-386 8-302 Deleted 
8-274 8.01-387 8-303 Deleted 
8-275 8.01-389 8-304 Deleted 
8-276 8.01-389 8-305 Deleted 
8-276.1 8.01-389 8-306 Deleted 
8-277 8.01-389 8-307 Deleted 
8-277.1 8.01-413 8-309 Deleted 
8-278 8.01-391 8-310 Repealed 
8-279 8.01-391 8-311 Deleted 
8-279.1 8.01-391 8-312 Deleted 

· 8-279.2 8.01-391 8-313 Deleted 
8-280 8.01-392 8-314 Deleted 
8-281 8.01-393 8-315 Deleted 
8-282 8.01-394 8-315.1 8.01-420 
8-283 8.01-394 8-316 Deleted 
8-284 8.01-395 8-316.1 8.01-411 
8-285 8.01-396 8-316.2 8.01-412 
8-286 8.01-397 8-316.3 8.01-412.1 
8-287 8.01-398 8-317 Deleted 
8-288 Transferred 8-318 Deleted 

to Title 8-319 Deleted 
19.2 8-320 Deleted 

8-289 8.01-398 8-321 Deleted 
8-289.1 8.01-399 8-322 Deleted 
l!-289.2 8.01-400 8-323 Deleted 
8-290 8.01-401 8-324 Deleted 
8-291 8.01-401 8-324.1 Deleted 
8-292 8.01-403 8-325 Deleted 
8-293 8.01-404 8-326 Deleted 
8-294 8.01-405 8-327 Deleted 
8-295 8.01-406 8-327.1 Deleted 
8-296 8.01-407 8-327.2 Deleted 
8-296.1 8.01-402 8-328 8.01-414 
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TITLE 8 nus REPORT TITLE 8 111IS REPORT 

8-329 8.01-32S 8•38S Transferred 
8.01-41S to Title 

8-329.1 Transferred 14.1 
to Title 20 8-388 8.01-441 

8-330 Repealed 8·387 8.01-442 

8-331 Repealed 8•388 8.01-443 

8-332 Repealed 8-389 8.01-444 

8-333 Repealed 8-370 8.01-445 

8-334 Repealed 8-371. 8.01-445 

8-335 Repealed 8-372 8.01-445 

8-336 Repealed 8-373 8.01-446 

8-337 Repealed 8-374 Deleted 
8-338 Repealed 8-375 8.01-447 
a·-339 Repealed 8-378 8.01-448 

8-340 Repealed 8-377 8.01-449 

8-341 Repealed 8-378 8.01-450 

8-342 Repealed 8-378.1 8.01-451 
8-343 8.01-428 8-379 8.01-452 
8-344 8:01-427 8-380 8.01-453 
8-345 Repealed 8-381 Deleted 
8-346 Repealed 8-382 8.01-454 
8-347 Deleted 8-383 8.01-455 
8-348 8.01-428 8-384 8.01-456 
8-349 8.01-429 8-385 8.01-457 
8-350 8.01-383.1 8-386 8.01-458 
8-351 Repealed 8-387 8.01-459 
8-352 8.01-430 8-388 8.01-460 
8-353 Deleted 8-389 8.01-461 
8-353.1 Repealed 8-390 Repealed 
8-354 Deleted 8-391 8.01-462" 
8-355 8.01-431 8-392 8.01-463 
8-356 8.01-432 8-393 8.01-251 
8-357 8.01-433 8-394 8.01-251 
8-358 8.01-434 8-395 8.01-464 
8-359 8.01-435 8-396 8.01-251 
8-360 8.01-436 8-397 8.01-251 
8-361 8.01-437 8-398 8.01-465 
8-362 8.01-438 8-399 8.01-466 
8-363 8.01-439 8-400 8.01-467 
8-364 8.01-440 8-401 8.01-468 

8.01-469 
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TITLE 8 nfIS REPORT TITLE 8 nus REPORT 
8-402 8.01-470 8-437 8.01-507.1 
8-403 8.01-471 8-438 8.01-508 
9 ... 404 8.01-472 8-439 8.01-509 
8-405 8.01-473 8-440 8.01-510 
8-406 8.01-474 8-441 8.01-511 
8-407 8.01-475 8-441.1 8.01-512 
8-408 8.01-476 8':"441.2 8.01-513 

8.01-255.2 8-441.3 8.01-523 
8-409 Repealed 8-442 8.01-514 
8-410 8.01-477 8-443 8.01-515 
8-411 8.01-478 8-444 8.01-516 
8·412 8.01-479 8-445 8.01-517 
8-413 8.01-480 8-446 8.01-518 
8-414 8.01-481 8-447 8.01-519 
8-415 8.01-482 8-448 8.01-520 
8-416 8.01-483 8-449 8.01-521 
8-417 8.01-484 8-449.1 8.01-522 
8-418 8.01-485 8-449.2 8.01-524 
8-419 8.01-486 8-449.3 8.01-525 
8-420 8.01-487 8-450 8.01-526 
8-421 8.01-488 8-451 8.01-527 
8-421.1 8.01-489 8-452 8.01-528 
8-421.2 8.01-490 8-453 Transferred 
8-422 8.01-491 to Title 55 

8-422.1 8.01-492 8-454 8.01-530 
8-422.2 8.01-493 8-455 8.01-531 
8-423 8.01-494 8-456 Deleted 
8-424 8.01-495 8-457 Transferred 
8-425 8.01-496 to Title 
8-426 8.01-497 16.1 

8-427 8.01-498 8-458 8.01-529 
8-428 Deleted 8-459 8.01-532 
8-429 8.01-499 8-460 Transferred 
8-430 8.01-500 to Title 
8-431 8.01-501 16.1 
8-43.2 8.01-502 8-461 Transferred 
8-432.1 8.01-503 to Title 
8-433 8.01-504 16.1 
8-434 8.01-505 8-462 8.01-670 
8-435 8.01-506 8-463 8.01-671 
8-436 8.01-507 8-464 8.01-672 
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TITLE 8 '111IS REPORT TITLE 8 '11fIS REPORT 
8-465 8.()1-876 8-500 8.01-887 
8-466 Repealed 8-501 8.01-873 
8'-467 Repealed 8-502 8.01-888 
8-468 Repealed · 8-503 8.01-577 
8-468.l Transferred 8-504 8.01-S78 

to Title a-sos 8.01-S79 
14.l 8-508 8.01-580 

8-469 Repealed 8-507 · 8.01-581
8-470 Repealed 8-508 Repealed
8-471 Deleted 8-509 8.01-27
8-472 Repealed 8-509.1 Repealed
8-473 8.01-673 8-510 Defeted
8-474 Repealed 8-511 8.01-28
8-475 8.01-674 8-511.1 Transferred
8-476 8.01-675 to Title 17
8-477 8.01-676 8-512 Transferred
8-478 8.01-676 to Title 11
8-479 Dele.ted 8-.513 8.01-29
8-480 Deleted 8-514 8.01-30
8•480.l Deleted 8-514.1 8.01-31
8-481 Repealed 8-51S Repealed
8-482 Deleted 8-516 Repealed
8-483 Deleted 8-517 8.01-32
8-484 Deleted 8-518 8.01·33
8-485 8.01-677 8-519 8.01-533
8-486 Deleted 8-520 8.01-534
8-487 8.01-678 8-521 8.01-535
8-488 Repealed 8-522 8.01-261
8-489 8.01-679 8-523 8.01-536
8-490 Deleted 8-524 8.01-537
8-490.1 Deleted 8-524.1 8.01-538
8-491 8.01·680 8-525 8.01-539
8-492 Repealed 8-526 8.01-540
8-493 8.01-681 8-527 8.01·541
8-494 Repealed 8-528 8.01-537
8-495 8.01-682 8-529 8.01-542
8·496 8.01-683 8-530 8.01-543
8-497 Deleted 8-531 8.01-544
8-497.1 8.01-684 8-532 8.01-545
8-498 8.01-685 8-533 8.01-546
8-499 8.01-686 8-534 8.01·547
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Tln.E 8 THIS REPORT Tln.E 8 THIS REPORT 

8-535 8.01-548 8-576 Deleted 
8-536 8.01-549 8-5" Deleted 
8-537 8.01-550 8-5".1 8.01-217 

8-538 8.01-551 8-578 8.01-184 

8-539 8.01-552 8-579 8.01-185 

8-540 8.01-553 8-580 Deleted 
8-541 8.01-554 8-581 8.01-186 
8-542 8.01-571 8-581.1 8.01-187 

8-543 8.01-555 8-582 8.01-188 
8-544 8.01-556 8-583 8.01.:199 
8-545 8.01-557 8-584 8.01-190 
8-546 8.01-558 8-585 8.01-191 
8-547 8.01-559 8-586 8.01-114 
8-548 8.01-560 8-587 8.01-115 
8-549 8.01-561. 8-588 8.01-116 
8-550 8.01-562 8-589 8.01-117 
8-551 8.01-563 8-590 8.01-118 
8-552 8.01-564 8-591 8.01-119 
8-553 8.01-565 8-592 8.01-120 
8-554 8.01-566 8-593 8.01-121 
8-555 8.01-567 8-594 8.01-122 
8-556 8.01-568 8-595 8.01-123 
8-557 8.01·-569 8-596 8.01-654 
8-558 8.01-570 8-596.1 8.01-655 
8-559 8.01-572 8-597 . 8.01-656 
8-560 8.01-573 8-598 8.01-657 
8-561 8.01-574 8-599 8.01-658 
8-562 8.01-575 8-600 8.01-659 
8-563 8.01-576 8-601 8.01-66C 

8-564 Deleted 8-602 8.01-661 

8-565 Repealed 8-603 8.01-662 

8-566 Deleted 8-604 Deleted 
8-567 Deleted 8-605 8.01-663 

8-568 Deleted 8-606 8.01-664 

8-569 Deleted 8-607 8.01-665 
8-570 Deleted 8-608 8.01-666 
8-571 Deleted 8-608.1 8.01-667 
8-572 Deleted 8-609 8.01-668 
8-573 Deleted 8-610 8.01-620 
8-574 Deleted 8-611 8.01-621 
8-575 Deleted 8-612 8.01-622 
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TITLE 8 THIS REPORT TITI.E.8 nus REPORT 
8-613 8.01-623 8-641 8.01-51 
8-614 8.01-624 8-642 8.01-58 
8-615 8.01-625 8-643 8.01-S9 
8-616 Deleted 8-644 8.01-80 
8-617 Deleted 8-645 8.01-61 
8-618 8.01-626 8-646 8.01-82 
8-619 8.01-621 8-646.1 8.01-63 
8-620 8.01-628 8-646.2 8.01-64 
8-621 8.01-629 8-646.3 Deleted 
8-622 8.01-630 8-646.4 Deleted 
8-623 8.01-631 8-646.5 Deleted 
8-624 8.01-632 8-646.6 Deleted 
8-625 8.01-633 8-646.7 Deleted 
8-626 8.01-634 8-646.8 8.01-65 
8-627 8.01-34 8-646.9 8.01-66 
8-628 Repealed 8-647 8.01-218 
8-628.1 8.01-25 8-648 8.01-219 
8-628.2 8.01-411 8-649 Deleted 
8-628.3 8.01-35 8-650 8.01-40 
8-629 8.01-36 8-651 8.01-41 
8-629.1 8.01-37 8-652 8.01-221 
8-629.2 8.01-38 8-653 8.01-222 
8-629.3 8.01-39 8-654 8.01-42 

8-630 8.01-45 8-654.1 8.01-43 
8-631 8.01-46 8-654.1:1 8.01-44
8-631.1 8.01-47 8-654.2 Transferred 
8-632 8.01-48 to Title 29 
8-632.1 8.01-49 8-654.3 Repealed 
8-633 8.01-50 8-654.4 8.01-223 

8.01-244 8-654.5 8.01-224 
8-634 8.01-50 8-654.6 8.01-581.-13 

8.01-244 8-654.7 8.01-581.14 
8-635 8.01-51 8-654.8 8.01-581.15 
8-636 Repealed 8-654.9 8.01-581.16 
8-636.1 8.01-52 8-654.10 8.01-581.17 

8.01-53 8-655 8.01-96 

8-637 Deleted 8-656 8.01-97 

8-638 8.01-53 8-657 8.01-98 

8.01-54 8-658 8.01-99 
8-639 8.01-55 8-659 8.01-101 
8-640 8.01-56 8-660 8.01-102 
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TITI..E 8 nus REPORT Tin.E 8 THIS REPORT 
8-661 8.01-100 8-692 8.01-83 
8-662 8.01-103 8-693 8.01-84 
8-663 8.01-104 8-694 8.01-85 
8-664 8.01-105 8-695 8.01-86 
8-665 8.01-106 8-696 8.01-87 
8-666 8.01-107 8-697 Deleted 
8-667 8.01-108 8-698 8.01-88 
8-668 Deleted 8-699 8.01-89 
8-669 8.01-109 8-700 8.01-90 
8-670 8.01-110 8-701 8.01-91 
8-671 8.01-111 8-701.1 8.01-92 
8-672 8.01-112 8-702 8.01-93 
8-673 8.01-113 8-703 Transferred 
8-674 8.01-74 to Title 

8.01-261 16.1; 
8-675 8.01-68 pa.rt in

8.01-261 8.01-261 
8-676 8.01-69 ·8-703.1 8.01-94 

8.01-70 8-703.2 8.01-95 
8-677 8.01-68 8-704 8.01-644 
8-678 8.01-72 8-705 8.01-645 
8-679 8.01-73 8-706 8.01-646 
8-680 Deleted 8-707 8.01-647 
8-681 .8.01-68 8-708 Deleted 
8-682 8.01-68 8-709 8.01-648 
8-683 8.01-68 8-710 8.01-649 
8-684 8.01-75 8-711 8.01-650 
8-685 8.01-76 8-711.1 8.01-651 
8-686 Deleted 8-712 Deleted 
8-687 Deleted 8-713 8.01-652 
8-688 8.01-71 8-714 8.01-653 

8.01-261 8-715 Repealed 
8-689 8.01-77 8-716 Repealed 
8-689.1 8.01-78 8-717 Repealed 

8.01-261 8-718 Repealed 
8-689.2 8.01-79 8-71.9 Repealed 
8-689.3 8.01-80 8-719.1 Repealed 
8-689.4 Deleted 8-.720 Repealed 
8-690 8.01�81 8-721 Repealed 

8.01-261 8-722 Repealed 
8-691 8.01-82 8-723 Repealed 
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TITLE 8 THIS REPORT TITLE 8 nus REPORT 
8-724 Repealed 8-760 8.01-197 
8-725 8.01-582 8-781 8.01-198 
8-728 8.01-583 8-782 8.01-199 

8-727 8.01-584 8-783 a.01-200
8-728 8.01-585 8-764 a.01-201
8-729 8.01-S86 8-785 8.01-202
8-730 8.01-587 8-786 8.01-203
8-731 8.01-588 8-767 8.01·-204
8-732 8.01-589 8-788 8.01-205
8-733 8.01-590 8-769 8.01-206
8-734 Deleted 8-770 8.01-207
8-735 8.01-591 8-771 8.01-208
8-736 8.01-592 8-772 8.01-209
8-737 8.01-593 8-773 8.01-210
8-738 8.01-594 8-774 8.01-211
8-739 8.01-595 8-775 8.01-212
8-740 8.01-596 8-776 8.01-213
8-741 8.01-597 8-77'1 8.01":"214
8-742 8.01-598 8-778 8.01-215
8-743 8.01-599 8-779 8.01-216
8-744 8.01-800 8-780 Repealed 
8-744.1 8.01-601 a--181 Repealed 
8-745 Deleted 8-782 Repealed 
8-748 8.01-602 8-783 Repealed 
8-747 8.01-803 8-784 Repealed 
8-748 8.01-604 8-785 Repealed 
8-749 8.01-805 8-786 Repealed 
8-750 8.01-806 8-787 Repealed 
8-750.1 Transferred 8-788 Repealed 

to Title 8-789 8.0i-124 
63.1 8.01-261 

8-751 8.01-806 8-790 Repealed 
8-752 8.01-192 8-791 8.01.-126 

8.01-255 8-791.1 8.01-127 
8-753 8.01-193 8-792 8.01-125 
8-754 8.01-194 8-793 8.01-128 
8-755 Deleted 8-794 8.01-129 
8-756 8.01-195 8-795 8.01-130 
8-757 8.01-255 8-796 8.01-131 
8-758 8.01-196 8-797 8.01-131 
8-759 Deleted 8-798 8.01-261 
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TITLE 8 nus REPORT TITLE 8 nus REPORT 
8-799 8.01-132 8-838 8.01-181 
8-800 8.01-133 8-839 8.01-182 
8-801 8.01-134 8-840 8.01-183 
8-802 8.01-135 8-841 Deleted 
8-803 8.01-136 8-842 8.01-166 
8-804 8.01-137 8-843 8.01-167 
8-805 8.01-138 8,-844 8.01-168 
8-806 Repealed 8-845 8.01-169 
8-807 Repealed 8-846 8.01-170 
8-808 Repealed 8-847 8.01-171 
8-809 8.01-139 8-848 8.01-172 
8-810 8.01-140 8-849 8.01-173 
8-811 8.01-141 8-850 8.01-174 
8-812 · 8.01-142 8-851 8.01-175 
8-813 8_.01-143 8-852 8.01-175 
8-814 8.01-144 8-853 8.01-175 
8-815 8.01-145 8-854 8.01-176 
8-816 8.01-146 8-855 8.01-177 
8-817 8.01-147 8-856 8.01-178 
8-818 8.01-148 8-857 8.01-636 
8-819 8.01-149 8-858 8.01-637 
8-820 8.01-150 8-859 8.01-637 
8-821 8.01-151 8-860 8.01-637 
8-822 8.01-152 8-861 8.01-639 
8-823 8.01-153 8-862 8.01-640 
8-824 8.01-154 8-863 8.01-641 
8-825 8.01-155 8-864 8.01-642 
8-825.1 8.01-156 8-865 8.01-643 
8-826 8.01-157 8-866 Deleted 
8-827 8.01-158 8-867 Deleted 
8-828 8.01-159 8-868 Repealed 
8-829 8.01-160 8-868.1 Deleted 
8-830 8.01-161 8-868.2 Transferred 
8-831 8.01-162 to Titles 
8-832 8.01-163 18.2 and 55 
8-833 Deleted 8-869 Transferred 
8-834 8.01-164 to Title 55 
8-835 8.01-165 8-870 Transferred 
8-836 8.01-179 to Title 55 

8.01-261 8-871 Transferred 
8-837 8.01-180 to Title 55 
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TITLE 8 nus REPORT TITLE a 'lllIS REPORT 
8-872 Transferred 8-889 Transferred 

to Title 55 to Title 55 
8-873 Transferred 8-890 Transferred 

to Title 55 to Title 55 
8-873.1 Transferred 8-891 Transferred 

to Title 55 to Title 55 
8-873.2 Transferred 8-892 Transferred 

to Title 55 to Title 55 
8-873.3 Transferred 8-893 Transferred 

to Title 55 to Title 55 
8-874 Transferred 8-894 Transferred 

to Title 55 to Title 55 
8-875 Transferred 8-895 Transferred 

to Title 55 to Title 55 
8-876 Transferred 8-896 Transferred 

to Title 55 to Title 55 
8-877 Transferred 8-897 Transferred 

to Title 55 to Title 55 
8-878 Transferred 8-898 Transferred 

to Title 55 to Title 55 
8-879 Transferred 8-899 Transferred 

to Title 55 to Title 55 
8-880 Transferred 8-900 Transferred 

to Title 55 to Title 55 
8-881 Transferred 8-901 Deleted 

to Title 55 8-902 Deleted 
8-882 Transferred 8-903 Deleted 

to Title 55 8-904 Deleted 
8-883 Transferred 8-905 Deleted 

to Title 55 8-906 Transferred 
8-884 Transferred toTitle55 

to Title 55 8-907 Transferred 
8-885 Transferred to Title 55 

to Titles 8-908 Transferred 
18.2 and 55 toTitle55 

8-886 Transferred 8-909 Transferred 
to Title 55 to Title 55 

8-887 Transferred 8-910 Transferred 
to Title 55 to Title 55 

8-888 Transferred 8-911 8.01-581.1 
to Title 55 8-912 8.01-581.2 

TITLE 8 nus REPORT TITLE 8 nus REPORT 
8-913 8.01-581.3 8-919 8.01-581.9 

8-914 8.01-581.4 8-920 8.01-581.10 
8-915 8.01-581.5 8-921 8.01-581.11 
8-916 8.01-581.6 8-922 8.01-581.12 
8-917 8.01-581.7 
8-918 8.01-581.8 

SHOWING NEW SECTIONS APPEARING IN nus RE 

8.01-2 8.01-257 · 8.01-264 8.01-327.1 
8.01-24 8.01-258 8.01-266 8.01-385 
8.01-26 8.01-259 8.01-267 8.01-416 

8.01-67 8.01-260 8.01-271 8.01-420.1 
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8.01-228 
8.01-230 
8.01·235 

8.01-261 
8.01-262 
8.01-263 

8.01-285 
8.01-326 
8.01-327 

8.01-635 
8.01-638 
8.01-669 

SHOWING SECTIONS OF TITLES OTHER THAN TITLE 8 

AS THEY APPEAR IN nus REPORT 

SOURCE 

9-6.14:5
11-20(par t )
11-23{part}
15.1-1360(part)
20-37.2
20-98(part)
41.1·16(part)
55-155(part)
56-474
58-1130(part)
64.1-30(part)
64.1-34(part)
64.1-89(part)

nus REPORT 
8.01-261 
8.01-261 
8.01-261 
8.01-261 
8.01-220 
8.01-261 
8.01-261 
8.01-261 
8.01-262 
8.01-261 
8.01-261 
8.01-261 
8.01-261 
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TITLE 8.01 
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General Provisions as to Civil Cases, 
§§ a.01-1 through 8.01-4.2. 
Parties, §§ a .01-5 through 8.01-24. 
Actions. §§ 8.01-25 through 8.01-227. 
Limitations of Actj.ons. §§ 8,01-228 
through 8.01-256. 
Venue, §§ 8. 01-257 through 8. 01-267 
Notice of Lis Pendens or Attachment, 
§§ 8.01-268 through 8.01-269. 
Civil Actions: Commencement, Pleadings, 
and Motions, §§ 8.01-270 through 8.01-284. 
Process, §§ 8.01-285 through 8 .01-327 .2. 
Personal Jurisdiction in Certain Actions, 
§§ 8.01-328 throush 8.01-330. 
Dockets, §§ 8.01-331 through 8.01-335. 
Juries, §§ 8.01-336 through 8.01-363. 
Interpleader; Claims of Third Parties to 
Property Distrained or Levied on, etc., 
§§ 8.01" 0 364 through. 8.01-373. 
Certain Incidents of Trial, §§ 8.01-374 
through 8.01-384. 
Evidence, §§ 8.01-385 through 8.01-420.1. 
Payment and Set-Off, §§ 8.01-421 through 
8.01-423. 
Compromises, §§ 8.01-424 through 8.01-425. 
Judgments and Decrees Generally, §§ 8,01-426 
through 8.01-465. 
Executions and Other Means of Recovery, §§ 
8.01-466 through 8.01-525. 
Forthcoming bonds, §§ ·a.01-526 through 
8.01-532. 
Attachments and Bail in Civil Cases, 
§§ 8.01-533 through 8.01-576. 
Arbitration and Award, §§ 8.01-577 
through 8.01-581. 
Medical Malpractice, §§ 8.01-581.1 
through 8.01-581.17. 
Receivers. General and Special, §§ 
8.01-582 through 8.01-606. 
Commissioners in Chancery, §§ 8.01-607 
through 8.01-619. 
Inj unc t ions , §§ 8. 01-620 through 8. 01-634. 
Extraordinary Writs, §§ 8.01-635 through 
8.01·668. 
Appeals, §§ 8.01-669 through 8.01-688. 

CHAPTER 1 

GENERAL PROVISIONS AS TO CIVIL CASES 
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§§ 8.01-1 through 8.01-4.2. 

CHAPTER2 

PARTIES 

Article 1. General Provisions, §§ 8.01-5 through
8.01-7.

2. Special Provisions, §§ 8.01-8 through
8.01-15.

3. Death or Change of Parties, §§ 8.01-16
through 8.01-23.

4. Writ of Scire Facias Abolished,§§ 8.01-24.

CHAPTER3 

ACTIONS 

Article 1. Survival and Assignment of Causes of Actions,
§§ 8.01�25 through 8.01-26.

2. Actions on Contracts Generally, §§ 8.01-27
through 8.01-33.

3. Injury to Person or Property, §§ 8.01-34
through 8.01-44.

4. Defamation, §§ 8.01-45 through 8.01-49.
5. Death by Wrongful Act, §§ 8.01-50 through

8.01-56.
6. Injuries to Railroad F.mployees, §§ 8.01-57

through 8.01·62.
7. Motor Vehicle Accidents, §§ 8.01-63 through

8.01-66.
B. Actions for the Sale, Lease, Exchange,

Redemption and Other Disposition of Lands
of Persons Under a Disab i I ity, §§ 8. 01-67
through 8.01-80.

9. Partition, §§ B.01-81 through 8.01-93.
10. Sale, Lease, or Exchange of Certain

Estates in Preperty, §§ 8.01-94 through
8.01-95.

11. General Provisions for Judicial Sales,
§§ 8.01·96 through 8.01-113.

12. Detinue, §§ 8.01-114 through 8.01-123.
13. Unlawful Entry and Detainer, §§ 8.01·124

through 8.01-130.
14. Ejectment, §§ 8.01-131 through 8.01-165.
15. Improvements, §§ 8.01-166 through 8.01-178.
16. Establishing Boundaries t.o Land, §§ 8.01-179

through 8. 01-183.
17. Declaratory Judgments, §§ 8.01-184 through

8.01-191.
18. Recovery of Claims Against the CoDDDonwealth

of Virginia, §§ 8.01-192 through 8.01-195.
19. Actions by the Commonwealth, §§ 8.01-196

through 8.01-216.
20. Change of Name, § 8.01-217.
21. Miscellaneous Provisions, §§ 8.01-218 through

8.01-�27.
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CHAPTER4 

LIMITATIONS OF ACTIONS 

Article 1. In General, §§ 8.01-228 through 8.01-235.
2. Limitations· on Recovery of Realty and

Enforcement of Certain Liens Relating to
Realty, §§ 8.01-236 through 8.01-242.

3. Personal Actions Generally, §§ 8.01-243
through 8.01-250.

4. Limitations on Enforcement of Judgments
and Decrees, §§ 8.01-251 through 8.01-252.

5. Miscellaneous Limitation Provisions, §§
8.01-253 through 8.01-256.

CHAPTERS 

VENUE 
·. §§ 8.01-257 through 8.01-267.

CHAPTER6 

NOTICE OF US PENDENS OR ATIACHMENT 
§§ 8.01-268 through 8.01-269. 

CHAPTER-7 

CIVU.. ACTIONS: 

COMMENCEMENT, PLEADINGS, AND MOTIONS 

Article 1. Civil Actions Generally, Commencement
Thereof,·§ 8.01-270. 

2. Pleadings Generally, §§ 8.01-271 through
8.01-281.

3. Particular F.quity_Provisions, §§ 8.01-282
through 8.01-284.

CHAPTERS 

PROCESS 

Article 1. General, §§ 8.01-285 through 8.01-289.
2 . How Process is Issued, §§ 8. 01.-290 through

8.01-292. 
3. Who and Where to Serve Process, §§ 8.01-293

through 8.01-295.
4. Who to be Served, §§ 8.01-296

through 8.01-327.
5. Privilege from Civil Arrest, §§ 8.01-327.1

through 8.01-327.2 .

. CHAPTER9 

PERSONAL JURISDICTION IN CERTAIN CASES 

§§ 8.01-328 through 8.01-330. 

CHAPTER IO 
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DOCKETS 

§§ 8.01-331 through 8.01-335. 

CHAPTER 11 

JURIES 

Article 1. When Jury Trial May Be Had, § 8.01-336. 
2. Jurors, §§ 8.01-337 through 8.01-342.
3. Selection of Jurors, §§ 8.01-343 through

8.01-352.
4. Jury Service, §§ 8.01-353 through 8.01-363.

CHAPTER 12 

INTERPLEADER; �LAIMS OF TlilRD PARTIES TO PROPERTY 

DISTRAINED OR LEVIED ON, ETC. 

Article 1. Interpleader, § 8.01-364. 

Article 

2. Claims of Third Parties to Property
Distrained or Levied on, §§ 8.01-365
through 8.01-373.

1. 

2. 

3. 

4. 

5. 

6. 

7. 

a. 

9. 

CHAPTER 13 

CERTAIN INCIDENTS OF TRIAL 

§§ 8.01-374 through 8.01-384. 

CHAPTER 14 

EVIDENCE 

Judicial Not ice, §§ 8.01-385 through 
8.01-388. 
Laws, Public Records, and Copies of 
Original Records as Evidence, §§ 8.01-389 
through 8.01-391. 
Establishing Lost Records, etc., §§ 8.01-392 
through 8.01-395. 
Witnesses Generally, §§ 8.01-396 through 
8.01-406. 
Compelling Attendance of Witnesses, etc .. 
§§ 8.01-407 through a.01-110. 
Uniform Foreign Deposit ions Act, §§ 8.01-411 
through 8.01-412.1. 
Medical Evidence, §" 8.01-413. 
Certain Affidavits, §§· 8.01-414 through 
8.01-416. 
Miscellaneous Provis ions, §§ 8.01-417 
through 420.1. 

CHAPrER 15 

PAYMENT AND SET-OFF 
§§ 8.01-421 through 8.01-423. 

CHAPTER16 
§§ 8.01-424 through 8.01-425. 
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COMPROMISES 

CHAPTER 17 

JUDGMENTS AND DECREES GENERALLY· 

Article 1. In General. §§ 8.01-426 through 8.01-430.
2. Judgments by Confession, §§ 8.01-431 through

a .01-441.
3. When There Are Several Defendants.

§§ 8.01-442 through 8.01-444.

4. Distinction Between Term and Vacation 
Abolished,§ 8.01-445.

5. Keeping of Docket Books; Execution
Thereon. §§ 8. 01-446 through 8. 01-452 •

6. Satisfaction, §§ 8.01-453 through 8.01-457.
7. Lien and Enforcement Thereof, §§ 8.01·458

through 8.01-465.

CHAPTER 18 

EXECUTIONS AND OTHER MEANS OF RECOVERY 

Article 1. Issue and Form.; Mot ion to Quash.
§§ 8.01·466 through 8.01-477.

2. Lien in General. §§ 8.01-478 through
8.01-482.

3. Return and Venditioni Exponas,
§§ 8. 01-483 through a. 01-486.

4. Enforcement Generally, §§ 8.01-487

through 8.01-500, 

5. Lien on Property Not Capable of Being
Levied on, §§ 8.01-501 through 8.01-505.

6. Interrogatories, §§ 8.01-506 through
8.01-510.

7. Garnishment. §§ 8.01-511 through 8.01-525.

CHAPTER 19 

FORTHCOMING BONDS 

§§ 8.01-526 through 8.01-532. 

CHAPTER20 

AITACHMENTS AND BAIL IN CML CASES 

Article 1. Attachments Generally, §§ 8.01-533 through 
8.01-545. 

2. Summons; Levy; Lien; Bonds, etc.,
§§ 8.01-546 through 8.01-559.

3. Subsequent Proceedings Generally,
§§ 8.01-560 through 8.01-576.

CHAPTER21 

ARBITRATIONANDAWARD 

§§ 8.01-577 through 8.01-581.
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CHAPTER21.l 

MEDICAL MALPRACTICE 

Article 1. Medical Malpractice Review Panels: 

Article 

Arbitration of Malpractice Claims. 
§§ 8.01-581.1 through 8.01-581.12. 

2. Miscellaneous Provisions. §§ 8.01-581.13
through 8.01-581.17.

CHAPTER22 

RECEIVERS, GENERAL AND SPECIAL 

1. 

2. 

3. 

General Receivers, §§ 8.01-582.through 
8.01-590. 

Special Receivers, §§ 8.01-591 through 
8.01-599. 

Moneys Under Control of Court, §§ 8.01-600 
through 8.01-606. 

CHAPTER23 

COMMISSIONERS IN CHANCERY 

§§ 8.01-607 through 8.01-619.

CHAPTER24 

INJUNCTIONS 

§§ 8.01-620 through 8.01-634. 

CHAPTER25 

EXTRAORDINARY WRITS 

Article 1. Writ of Ouo Warranto, §§ 8.01-635

through 8.01-643.

2. Mandamus and Prohibition, §§ 8.01-644
through 8.01-653.

3. Habeas Corpus, §§ 8.01-654 through
8.01-668.

CHAPTER26 

APPEALS 

Article 1. Definitions,§ 8.01-669.
2. When Granted, §§ 8.01-670 through

8.01-672.

3. The Record. § 8. 01-673.
4. 1he Petition, §§ 8.01-674 through 8.01-675.
5. Appeal Bond,§ 8.01-676.
6. Errors Insufficient in the Appellate

Court, §§ 8.01-677 through 8.01-678.
7. Limitations, Hearing and Decision,

§§ 8.01-679 through 8.01-687.
8. Miscellaneous Provisions,� 8.01-688.
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A BILL to revise, rearrange, amend and recoclify the general laws of 
Virginia relating to civil remedies and procedure; to that end to 
repeal Title 8 of the Code of Virginia, which title includes 
Chapters 1 through 39 and §§ 8-1 through 8-922, as severally 
amended, relating to civil remedies and procedure generally; to 
amend the Code of Virginia by adding thereto in lieµ of the 
foregoing title, chapters and sections of the Code repealed by 
this act a title numbered 8.01, chapters numbered 1 through 26 
and sections numbered 8.01·1 through 8.01-688, relating to civil 
remedies and procedure generally; and to prescribe when such 
revision and recodification shall become effective. 

Be it enacted by the General Assembly of Virginia: 

3. That this ·act is in force on and after October one, nineteen
hundred seventy-seven.

(Note: Enactment Number 3 appears at the end of the Bill as 
introduced, but is set forth here out of sequence in this Report 
so as to emphasize when Title 8.01 would become effective.) 

1. That Title 8 of the Code of Virginia, which title includes Chapters
1 through 39 and §§ 8-1 through 8-922, as severally amended, is
repealed.

2. That the Code of Virginia is amended by adding thereto, in lieu of
the title, chapters and sections of the Code herein repealed, a title
numbered 8.01, chapters numbered 1 through 26 and sections
numbered 8.01-1 through 8.01-688 as follows:

TIIZE 8.01. 

CIVIL REMEDIES AND PROCEDVR£ 

Chapter 1. 

General Provisions as to Civil cases.

§ 8.01-1. How proceedings may be in actions pending when tide takes effect.-Except
as may be otherwise provided in § 8.01-256 of Chapter 4 (Limitations of Actions), aH 
provisions of this title shall apply to causes of action which arose prior to the effective 
date of any such provisions; provided, however, 'that the applicable law in effect on the day 
before the effective date of the particular provisions shall apply if in the opinion of the 
court any particular provision (i) may materially change the substantive rights of a party 
(as distinguished from the procedural aspectS of the remedy) or (ii) may cause the 
miscarriage of justice. 

Reviser's Note: 

This sect.ion provides some latitude to the . court in applying the 
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provisions of Title 8.01 to causes of action arising prior to the 
effective date of such provisions. Compare present § 8-2. Present 
statutes of limitations continue to apply to such causes of action. 

§ 8.01 .. 2. General definitions for this title.-As used in this title, unless the context
otherwise requires, the term: 

l. "�ction" and "suit" may be used interchangeably and shall include all civil 
proceedings wheCher at law, in equity, or statutory in nature and whether in circuit courts 
or general district courts; 

2. "Decree" and "judgment" may be used interchangeably and shall jnclude orders or
awards; 

3. "Fiduciary" may include any one or more or the foDowillg:

a guardian, 

b. committee,

C. trustee,

d executor, 

e. administrator, and a.dmillist.rator with the will annexed, or

t curator of the will of any decedent; 

4. "Rendition of a judgment" means the. time at which the judgment is signed and
dated. 

5. "Person" may include individuals, a trust, an estate, a partnership, aa association,
an order, a corporation, or any other legal or commercial entity;_ 

6. "Person under a disability" may include:

a. during the period he is confined, a person convicted of a felony;

b. an infant;

c. a "mentaHy retarded" or "mentally ill" person as defined in § 37.1-1(13) and (15);

d. a drug addict or an alcoholic as defined in § 37.1-1 (5) and (9);

e. a person of advanced age or impaired health under§ 37.1-132;

f. a person adjudged "legally incompetent" pursuant to§ 37.1 .. 128.02;

g. an incompetent ex-:service person under § 37.1-134; or

b. any other person who, epon motion to the court by any party to an action or suit
or by a.ny person in interest, is determined (i) to be incapable of taking proper care of bis 
person, or (ii) properly handling and managiD.g his estate, or (Hi) otherwise unable to 
defend bis property or legal rights either because of age or temporary or permanent 
impairment, whether physical, mental, or both; 
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7. "Sheriff" may indude deputy sheriffs a.ad such other persons designated in §§ 
15.1-48 and 15.1-77 of this Code. 

Reviser's Note: 

Many provisions in Title 8 are designed to protect the property 
and the legal rights of those persons unable to do so for themselves 
(e.g., § 8-674 et seq.-Actions to sell land of persons under a 
disability). However, a multitude of terms and phrases have been 
coined to refer to such people - e.g., infant, feebleminded, 
incompetent, incapacitated, person under a disability; the result is · 
confusion as to exactly which malady or impairment a person must 
have in order to fall under the provisions of a particular statute. 

So as to remove this confusion and to uniformly protect all 
persons unable to protect themselves · regardless of the specific 
impairment, the Revisers recommend the adoption of the term 
"person under a disability" and its accompanying definition in 
proposed subdivision 6. Except · where a statute is specifically 
designed to protect only persons with a particular type of disability 
(e.g., see present § 8-629--Joinder of action of tort to infant with 
action for recovery of expenses incurred thereby), this term will be 
utilized within Title 8.01. 

In proposed subdivision 3. the generic term "fiduciary" is used 
to embrace all the class of parties listed in present § 8-675 [subitems 
( 1) through (7)] who may file a bill for sale or to lease or encumber
the land of a person under a di�ability.

Note: This recommendation is not designed to change existing 
law in Virginia concerning actions and suits against and for person 
under disability and appointments of a guardian ad litem, 
committee, or other fiduciaries to protect and answer for a person 
under disability. As an example, the term "person under a 
disability'' is not to be construed in such a manner that an alcoholic 
or drug addict can come in after a default judgment and claim that 
the court cannot enforce a decree because no guardian ad litem or 
other fiduciary was appointed to protect him. This is not present 
Virginia case law regarding such a party and this recommendation 
does not propose to change present law. Moreover, this proposed 
revision does not change the law with respect to burden of proof, 
but keeps such burden upon the complaining party as to being 
insane or under any of the other aforementioned disabilities. 

§ 8.01-3. Supreme Court may prescribe rules; effective date thereof; rules to be
printed and distributed; rules to be published, indexed, and annotated; effect of subsequent 
enactments of General Assembly.-A. Supreme Court to prescribe rules. The Supreme 
Court, subject to §§ 17-116.4 and 16.1-69.32, may, from time to tim� prescribe the forms 
of writs and ,nake general regulatiollS for the practice in all courts of the Commonwealth; 
and may prepare a system of rules of practice and a system of pleading and the forms of 
process to be used in an such courts. In promulgating its rules, the Supreme Court shaH 
have the power to include provisiollS imposing sanctions and costs against any party in 
any proceeding. This section shall be libera.Jly construed so as to eliminate wmecessazy 
delays and expenses. 
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B. Effective date; printing and distribution; maintenance by clerks of courts. New
rules and amendments to rules shall not become effective until sixty days from adoption by 
the Supreme Court, and shall be printed and distributed as public documents pursuant to § 
2.1-267 .. 1. Such rules and amendments shall be maintained in a special book kept for such 
purpose by the Oerks of Court to which they are distributed 

C. Rules to be published. The Virginia Code Commission shall publish and cause to
be properly indexed and annotated the rules adopted by the Supreme Court, and all 
amendments thereof by the Court, and all changes made therein pursuant to subsection D.

bereot 

D. Effect of subs�uent enactments of the General Assembly on rules of court. The
General Assembly may, from time to time, by the enactment of a general law, modify, or 
annul any rules adopted or amended pursuant to this section. 

Reviser's Note: 

Proposed § 8.01-3 ·combines in one section the present law on 
rules promulgated by the Supreme Court. 

A. Supreme Court to prescribe rules. For concision, this
subsection combines present §§ 8-1, 8-Ll, 8-1.2, and the first 
paragraph of present § 8-86.1 pertaining to the rule-making 
authority of the Supreme Court. Sections 17-116.4 and 16.1-69.32 
are referenced in recognition of the mandate that these sections 
in:J.pose on the Supreme Court the duty to formulate rules after it 
has consulted with the chairmen of the House and Senate Courts of 
Justice Committees and with the executive committees of the 
Judicial Conferences of Virginia for the circuit and district courts .. 

Since Title 8 deals with civil procedure, the authority in present 
§ 8-1.1 regarding criminal practice was deleted.

B .. Effective date, etc. The second paragraph of present § 8-86.1 
is changed, and a new § 2.1-267 .. 1 is being added to require printing 
and distribution as public documents by the Director of the 
Department of Purchases and Supply to those interested in and 
affected by the Rules. District courts are included because § 16.1 ... 
69 .. 32 directs the Supreme Court to promulgate rules for such 
courts.. Clerks of all courts are directed to maintain the rules in a 
special book. 

New rules and amendments are not be effective for sixty days 
after they are adopted; however, to permit advance familiarization 
they are to be distributed upon adoption. 

C .. Rules to be published. Present§ s ... 1.2 is amplified to require 
that changes to the Rules of the Supreme Court enacted by the 
General Assembly shall appear as part of such Rules. 

D. Effect of subsequent enactments by the General Assembly.
This provision restates the power granted the General Assembly by 

. Article VI, § 5 of the Constitution of Virginia. 
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§ 8.01-4. District courts and circuit courts to prescribe rules.-Tbe district courts and
circuit courts may, from time to time, prescribe for their respective districts azJd circuits 
such roles as may be reasonably appropriate to promote proper order and decorum, and 
the convenient and efficient use of court houses and clerks' offices. No rule of aay such 
court shall be prescribed or enforced which is inconsistent with any statutory provision, or 
the Rules of the Supreme Court, or contrary to the decided cases, or which has the effect 
of abridgiag substantive rights of persons before such Court. 

Reviser's Note: 

Proposed § 8 .. 01-4 comports present § 8-1.3 with the 1973 
district and circuit court reorganization acts .. The phrase in present 
§ 8-1.3 "the orderly management of court dockets" was omitted
because its meaning is precise and it might lead to promulgation of
local rules which would permit an unnecessary and inappropriate
lack of uniformity in procedure.

§ 8.01-4.1. How jurisdiction determined when proceedillg is on a penal bond.-When
a proceeding before a court is on a penal bond, with condition for the payment of money, 
the jurisdiction shall be determined as if the undertaking to pay such money bad been 
without a penalty. And when jurisdiction depends on the amount of a judgmen.t, if it be on 
such a bond, the jurisdiction shall be determined by the sum, payment whereof will 
discharge the judgment 

Reviser's Note: 

This is present § 8-3 without substantive change. 

§ 8.01-4.2. Who may execute bond for obtaimag a writ or orcler.-A bond for
obtaining any writ or order may be executed by any person w.ith sufficient surety, though 
neither be a party to the case. 

Reviser's Note:· 

This is present § 8-4 without substantive change. 

Present § 8-4.3. Order for medical examination .. . To be deleted. 

Reviser's Note:· 

The substance of this section has been incorporated in Rule 4: 10 
of the Rules of Court. 

CHAPTER 2. 

PAR�. 
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Present Article 1 entitled "Rules," has been eliminated and the 
sole statute thereunder,§ 8-86.1, (Supreme Court may .make rules) 
has been incorporated into proposed§ 8.01-3 (General provisions as 
to civil cases) .. For further reference see the Reviser's Note to 
proposed§ 8.01-3. 

Article 1. 

§ 8 .. 01-5. Effect of nonjomder or misjoinder; limitation to joinder of insurance
company.-A. No action or suit shall abate or be defeated by the nonjoiDder or misjoinder 
of parties, plaintiff or defendant, but whenever such ZJonjoinder or misjomder shall be 
made to appear by affidavit or otherwise, new parties may be added and parties misjoined 
may be dropped by order of the court at any time as the ends of justice may require. 

B. Nothing in this section shall be construed to permit the joinder of any insurance
company on account of the issuance to any party to a cause of any policy or contract of 
liability insurance, or on account of the issuance by any such company of any policy or 
contract of liability insurance for the benefit of or that will inure to the benefit of any 
party to uy cause .. 

Reviser's Note: 

Proposed§ 8.01-5 carries forward the policy of present§ 8-96 
by providing that parties may be added to or dropped from an 
action without prejudice until all parties necessary for the just 
disposition of the case are before the court .. This section should be 
read in conjunction with rules of court 2:15, 3:9A and 3:14 which
provide for the addition of parties to an action. 

Omitted from proposed§ 8 .. 01-5 are those parts of eXisting § 8-
96 which exempt a party from being added if it shall be made to 
appear that the action could not be maintained against him for 
specified reasons-i.e. a new party who is neither a resident of the 
Commonwealth nor subject to service of process therein, or where 
the action is barred by the statute of limitation or under the 
provisions of Chapter 1 of Title 11 (Contracts--General Provisions). 
The substance and functional effect of these provisions are better 
implemented under Rule of Court 3:9A (Joinder of Additional 
Parties) .. 

To facilitate reference, the last sentence of present § 8-96 h.as 
been set forth in separate subsection B. without material change. 

§ 8 .. 01.6. Amending pleading to correct misnomer .. -A misnomer in any pleading may,

on the motion of any party, and on affidavit of the right name, be amended by msertmg 
the right name. 
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Reviser's Note: 

Proposed § 8.01-6 does not change the substance of present § 8-. 
97. Proposed § 8.01-276 obviates the need for reference to the
former use of pleas in abatement for misnomer.

§ 8.01-7. When court may add .aew parties to suit-In any case in whi.cb full justice
cannot be done, or the whole controversy ended, without the presence of new parties to 
the suit, the court, by order, may direct the cleric to issue the proper process against such 
new parties, and, upon the maturing of the case as to th� proceed to make such orders 
or decrees as would have been proper if the new parties bad been made parties at the 
commencement of the suit. 

Reviser's Note: 

This is present§ 8-129 without material change. However, the 
proposal is intended to apply to actions at law as well as suits in 
equity. The importance of the provision lies in its recognition of the 
court's power to add new parties sua sponte, while a motion is 
required to initiate the other joinder of party provisions .. 

Artide2. 

Special ProvisioIJS.. 

§ 8.01-8. How inta.llts may sue.-Any mi.Dor entitled to sue may do so by bis next 
friend. 

Reviser's Note: 

This is present § 8-87 without change. It is important to 
remember that the qualifications of the next friend are subject to· 
court review and approval, and upon objection the court will oder 
an inquiry to ascertain whether or not the suit is in the minor's 
benefit. However, in the absence of such an objection and unless 
expressly disallowed7 the approval by the court of the person acting 
as next friend is implied. See Jackson v .. Counts, 106 Va. 7, 54 S.E. 870 
(1906), and Kirby v. Gilliam, 182 Va. 111, 28 S.E. 2d 40 (1943). 

§ 8.01-9. Guardian ad Jitem for persons under a disability; when guardian ad litem
need not be appointed for person . under a disability.-A A suit wherein a person UD.der a 
disability is a party defendant shall not be stayed because of such disability, but the court 
in which the suit is pending, or the clerk thereof, shall appoint some discreet and 
competent attorney-at-law as guardian ad litem to such defendant, whether such defendant 
shall have been served with process or not; or., if no such attorney be found wiiling to act, 
the court shall appoint some other discreet and proper person as· guardian ad litem. Any 
guardian ad Iitem so appointed shall not be liable for costs. Every guardian ad litem. shall 
faithfully represent the estate or other interest of the person under a disability for whom 
he is appointed, and it shall be the duty of the cou...11: to see that the interest of such 
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defendlUlt is so represenied and protected. Aad the court, whenever of opinion that the 
interest of such person requires it, sba11 remove any guardian ad 1item and appoint another 
ill bis stead. Whe.Dt in any case, the court is satisfied that the guardian ad litem bas 
rendered substantial· service in representing the interest of the person under a disability, it 
may allow such guardian reasonable compensation therefor, and bis actual expenses, if 
any, to be paid out of the estate of such person. 

B. Notwitbstandmg the provisions of subsection A. or the provisions of any other law
to the contrary, in aay suit wherein a person under a disability is a party defendant and is 
represented by an atto.rney .. at .. Jaw duly licensed to practice in this Commonwealth, who 
sba1l have entered of record an appearance for such person, no guardian ad litem need be 
appointed for such person ualess the court determines that the interests of justice require 
such appointment; or unless a statute applicable to such suit expressly requires an answer 
to be filed by a guardian ad litem. The court may, ill its discretion, appoint the attorney of 
record for tbe· person under a disability as bis guardian ad litem, in which event the 
attomey sba1l -perform all the duties and functions of guardian ad Iitem. 

Any judgment or decree rendered by any court against a person under a disability 
without a guardian ad litem, but in compliance with the provisions of this subsection (b), 
sbal1 be as valid as if the guardian ad litem had been appointed.

Reviser's Note: 

Proposed§ 8.01-9 combines present§§ 8-88 and 8-88.L 

A. Guardian ad litem for person under a disability .. Present§ 8-
88 has been expanded by proposed § 8.01-9 to include all persons 
under a disability (as defined in proposed § 8.01-2) whenever such 
persons are party d�fendants to a suit. Otherwise this subsection is 
substantially the same as present § 8-88 except that unnecessary 
references to the judge in vacation have been eliminated, and it has 
been made clear that an attorney appointed as guardian ad litem is 
not liable for costs. 

· . B. When guardian ad litem need not be appointed for a person
under a disability; exceptions. After further consideration of the
sections of the· Code on the lease, sale, exchange and encumbrance
of the land of persons under disability, two principal changes have
·been made to present § 8-88.1. First, the provision of the existing
. statute permitting the court to dispense with the appointment of a 
. guardian ad litem has been amended; if a statute requires in 8: 
· particular suit that the guardian ad litem file an answer, then one
must be appointed under this proposed section-See e.g. proposed §

:_.·8.01-73.(Guardian ad litem to be appointed when person under a
� "disability is a defendant to a suit to lease or sell land of such a
· person).
�:-:
fJc.'; -� The second material change is that which permits the court to 
(�point the attorney of record for the person under a disability, if he 
t�:�ne� as the guardian ad litem and imposing on the attorney who 
fJ:11SO appointed all the duties and the functions of a guardian ad 

� 
under the existing statutes; this provision simply enacts and 

� __ orizes the practice used in many parts of the Commonwealth.



It should also be noted that the proposal requires that the 
attorney of record who has made an appearance be duly licensed to 
practice in this Commonwealth. The existing statute does not 
mention the Commonwealth but simply provides that the attorney 
must be "duly licensed", perhaps enabling the existing statute to be 
invoked if the person under a disability is represented by an 
attorney in a foreign state who is duly licensed there but who 
undertakes to make an ·appearance for such person in the 
Commonwealth. Since the attorney may also be the guardian ad 
litem, the requirement has been added that the attorney be duly 
licensed to p;ractice in Virginia. 

Minor changes made to conform with other posposed revisions 
in this Title are not intended to alter substantive law. 

§ 8.01-10. Joinder of Tenants in Common.-Tenants in common may join or be joined
as plaintiffs or defendants .. 

Reviser's Note: 

Proposed § 8.01-10 does not change present § 8-90. 

Present § 8-89. When fact of defendant's nonresidence to be returned, and suit 
abated. To be deleted. 

Reviser's Note: 

Present § 8-89 has been deleted as both obsolete and 
unnecessary.· The territorial restrictions on the service of process 
have been abolished by proposed §§ 8.01-292 and· 8.01-295 which 
respectively allow unrestricted Statewide service and broadens the 
territory within which a particular officer may serve process. 
Additionally, if the defendant is a n onresident of th e 
Commonwealth, service may well be possible under Virginia's Long 
Arm statute (See Chapter 9 of Title 8.01). Finally, return days are 
not generally applicable to the issuance of process commencing an 
action; Rules of Court 2:4 and 3:3 allow the clerk, on request of the 
plaintiff, to issue additional process irrespective of return day�. 

§ 8.01-11. Proceedings on a writing binding a deceased person.-A A bond, note, or
other written obligation to a person or persons who, or some of whom, are dead at the 
time of its execution may be proceeded on in the name of the personal representative of 
such person, or the sunrivors or survivor, or of the representative of the last survivor of 
such persons. 

B. If one person bound either jointly or as a partner with another by a judgment,
bond, note, or otherwise for the payment of a debt, or the performance or forebearance of 
an act, or for any other thing, die in the lifetime of such other, the representative of the 
decedent may be charged in the same manner as the decedent might have been charged, if 
those bound jointly or as partners, had been bound severally as wen as jointly, otherwise 
than as partners. 
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Reviser's Note: 

Proposed § 8.01-11 combines present §§ 8-92 and 8-93 which 
deal with actions by and against the successors in interest of 
deceased persons. Th.e changes in wording were made for the sake 
of clarity and were not intended to have substantive effect. 

The notes to be set forth in the Code of Virginia under proposed 
§ 8.01-11 should include cross-references to§ 11-9 (Writing payable
to deceased person) and to Rules 2:16 and 3:15 on substitution of
parties.

Present § S.91. Suing in the name of persons who are dead To be deleted. 

Reviser's Note: 

Present§ 8-91, a holdover from the days when Virginia's third 
party beneficiary statute did not apply to sealed instruments, has 
been deleted. See § 55-22 (When person not a party etc., may take 
or sue under instruments). 

§ 8.01-12. Suit by beneficial owner when legal titl.e in another.-When the legal title
to any claim or chose in action, for the enforcement of the collection of which a court of 
equity has jurisdiction, is in oae person and the benficial equitable title thereto is in 
another, the latter may either mai.ataiZJ a suit m the name of the holder of the legal title for 
bis use and benefit or in bis own name to enforce coHection of the same. In either case the 
beneficial equitable owner shall be deemed the real plaiD.tiff and shall be Hable for costs. 

Reviser's Note: 

Proposed§ 8.01-12 is present§ 8-93 .. 1 without change. 

§ 8.01-13. Assignee or beneficial owner may sue in own name; certain discounts
aDowed.-The assignee or beneficial owner of any bond, note, l'lritmg or other chose in 
action, not negotiable may maintain thereon in bis own name any action which the original 
obHgee, payee, or contracting party might have brought, but, except as provided in § 8.9-
206, shall allow all just discounts, not only against himself, but against such obligee, payee, 
or contracting party, before the defendant bad notice of the assignment or transfer by such 
obligee, payee, or contracting party, ;md shall also allow aH such discounts against . any 
intermediate assignor or transferor, the right to which was acquired on the faith. of the 
assignment or transfer to him and before the defendant bad notice of the assignment or 
transfer by such assignor or transferor to another. 

Reviser's Note: 

Proposed § 8.01-13 does not change present § 8-94. § 8.9-206 
referred to in the statute covers UCC agreements not to assert 
defenses against an asignee. 

&: 

63 



§ 8-94.1. Collection agencies purcba.sing debts, etc., for purpose of collection. To be
transferred to Chapter 17.2 of Dtle 54. 

§ 8.01-14. Suit against assignor.-Any assignee or beneficial owner may recover from
any assignor of a writing; but only joint assignors shall be joined as defendants in one 
action. A remote assignor shall have the benefit of the same defense as if the suit bad been 
instituted by his immediate assignee. 

Reviser's Note: 

Proposed § 8.01-14 is present § 8-95 without substantial change. 

§ 8.01-15. Suits by and against unincorporated associations or orders.-All
unincorporated association$ or orders may sue and be sued under the name by which they 
are commonly known and called, or under which they do business, and judgments and 
executions against any such association or order shall bind its real and personal property 
in like manner as if it were incorporated. 

Reviser's Note: 

Proposed§ 8.01-15 is the first sentence of present § 8-66 [the 
second sentence of which regarding process is deleted as 
unnecessary in light of proposed .§ 8.01-305 (Process against 
unincorporated associations or orders or unincorporated common 
carriers)].. 

A.tt.icle 3. 

Death or Cba1Jge of Parties. • 

§ 8.01-16. New parties may have continuance.- Except in the Supreme Court any
new party to a case. whether be be joined or substituted, may in the discretion of the court 
have a continuance; and the court may allow him to plead anew or amend the pleadings so 
far as it deems reasonable, but in other respects the case shall proceed to final judgment 
or decree for or against him; in like manner as if he had been an original party to the ca.se. 

Reviser•s Note: 

Proposed § 8.01-16 is present § 8-150. The proposal makes a 
continuance discretionary with the trial court in any case where a 
new party is joined or substituted. With the abolition of the writ of 
scire facias, proposed § 8.01-24, the procedure will be by motion. 
While there are changes in language, the substantive effect of the 
proposal remains the same as present § 8-150. 

§ 8.01-17. When party, whose powers cease, is defendant.-When the party whose
powers cease is defendant, the plaintiff may continue his suit against him to final. judgment 
or decree; provided that a successor in interest may be substituted in accordance with the 
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Rules of Court; and provided further that upon motion the court may order that the suit 
proceed against the former party as well as tb.e successor. 

Reviser's Note: 

Proposed § 8.01-17 is present § 8-152. It continues the right of a 
plaintiff to continue his action against a defendant whose powers 
have ceased, e.g., an executor who has died. The first proviso 
permits the appointment of a successor for such a defendant. Tile 
second proviso permits the plaintiff, upon court order, to proceed 
against such. defendant as well as his successor .. This alters present 
practice in that present§ 8-152 does not perm.it this in an action at 
law. 

§ 8.01-18. When discontinued unless revived.-If the committee, persoml
representative, heir, or dev.isee of the plaintiff or appellant who was a party, or of the 
decedent whose personal representative was plamtiff or appellant, shall not make a motion 
for substitution of parties under the applicable Rules of Court within a reasonable time 
after there may have been a suggestion on the record of the fact mald.ag such motion 
pro-per, the suit of such plaintiff or appellant sba1l be discontinued, Wlless good cause be 
shown to the contrazy. 

Reviser's Note: 

Proposed § 8.01-18 is present § 8-153. A reasonable time has 
been inserted for the substitution of parties under the Rules of 
Court. Otherwise minor language changes are made in the proposal 
without material change to present § 8-153. 

§ 8.01-19. Effect of marriage or change of name of party.-lbe marriage of a party
shalI not cause a suit or action to abate. If a party changes his name, upon affidavit or 
other proof of the fact, the suit or· action sball proceed in the new name, but if the c:bange 
of name be not suggested before judgment, tbe judgment shaJJ be as valid, and may be 
enforced in like manner, as if no such change of name had taken place. 

Reviser's Note: 

Proposed§ 8 .. 01-19 is present§ S..147. Minor language changes 
are made in the proposal without material change to present § 8-
147. 

§ 8.01-20. Effect of marriage, change of name or death on appeal-If at any time
after verdict or judgment ill the trial court durillg the pendency of an appeal or before the 
appeal is granted, the marriage, change of .name or death of a party, or any other �ct 
which might otherwise be relied on ill abatement occurs, and such fact be suggested oi 
relied on in abatement in the Supreme Court the court may, in its discretion, take or 
reta.izl jurisdiction and enter judgment or decree in the case as if such event had not 
occurred. 
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Reviser's Note: 

Proposed§ 8.01-20 is present§ 8-148 .. Minor language changes 
are made in the proposal without material change to present § 8-
148. 

§ 8.01-21. Judgment when dea� etc., occurs after verdict but before judgment.­
When a party dies, or becomes convicted of a felony or .iosane, or the powers of a party 
who is a personal representative or committee cease, if such fact occurs after verdict, 
judgment may be entered as if it had not occurred. 

Revsier's Note: 

Proposed§ 8.01-21 is present§ 8-145. Minor language changes 
are made in the proposal without material change to present § 8-
145. 

§ 8.01-22. When death, etc. occurs as to any of several plaintiffs or defendaats.-lf a
party plaintiff or defendant becomes incapable of prosecuting or defending because of 
death, insanity, conviction of felony, removal from office, or other reason and there are one· 
or more co-plaintiffs or co--defendants, the court on motion may in its discretion either (i) 
suspend the case until a successor in interest is appointed in accordance with the Rules of 
Court, or (ii) sever the action or suit so that the case shall proceed against the remaining 
parties without delay, with· the case as to the former party being continued and tried 
separately against the successor in interest when he is substituted as provided by the 
Rules of Court. 

Reviser's Note: 

Proposed § 8.01-22 is present § 8-146. The question of 
abatement because of death, etc., of a party is linked to the 
survivability of actions. Abatement, in the sense of the action or suit 
being temporarily halted until a successor in interest is appointed, 
generally would not appear to create problems. Present § 8-146 
mainly applies to multiple party actions or suits and taken literally 
would permit the action or suit to proceed against the living parties 
(and if at law, the action against the decedent would be severed and 
brought against his personal representative separately). Si.11ce Rules 
of Court 2:16 and 3:15 provide an adequate procedure for 
substitution of a party if he dies, etc .. , the present statute is altered 
to give the court discretion to halt the entire proceedings pending 
the appointment of a successor or to permit the action or suit to 
proceed against the living parties severing the decedent and 
preserving a separate action or suit as to him. 

The question of survival of actions is addressed in proposed § 
8.01-25; its provisions and Reviser's Notes are also applicable here. 

§ 8.01-23. Decree in a suit when number of parties exceeds thirty and one of them 
dies.-When, in any suit in equity, the number of parties exceeds thirty, and any one of 
the parties jointly interested with others in any question arising therein, shall die, the court 
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may, notwithstanding, if in its opmioi1 ·an classes· of mterests are represented and no o.oe 
will be prejudiced thereby, proceed to Tellder a decree in such suit as if such party were 
aHve; decreeing to the heirs, devisees, legatees, distrlbutees, or personal represen.tatives, as 
the case may be, such interest as the· deceased person, if alive,· would be entitled to. The 
provisions of§ 8.01-322 shall apply to decrees entered hereunder. 

Reviser's Note: 

Proposed § 8.01-23 combines present §§ 8-155 and 8-156 and 
makes minor language c���es ���e�o ..

Article 4. 

· Writ of Scire Facias AbollslJed. 

· § 8.01-24. Writ of · scire- fadas abolished; substitutes therefor.-The writ 
facias- is hereby abolished. -Relief heretofore available by scire facias may be obtained by
appropriate action or motion pursuant to applicable statutes and Rules of Court.

Reviser's Note: 

This is a new · section. .. It . is believed· that scire faci.as is a 
cumbersome, obsolete writ which ,is. little understood and whose 
objectives .can.be better served by a more direct form of pleading .. It 
-is thus recommended that the ·writ be abolished and replaced by the
-motion;·· the proposed section ·adopts the· language of W.Va.
RCP81(b), and of �CPSI(b) as it relates to scire facias ..

The principal ·Uses in Virginia ·practice for the writ · of scire 
·facias are the :re:vival of actions under present § 8-149 and the
-revival of judgments under present § 8-396. Under·§ s .. 149, the
action ·.may be revived ·-by ·motion� without notice o� scire facias, but
only if ·. the .. motion. is ·. made . when the ·court is sitting in term.
However, Rules of Court 2:16-.and 3:15 permit the substitution of
parties by motion irrespective of when the motion is made; ·tms is
the procedure. generally· utilized for revival of actions with the
provisions of present §8-149 falling into disuse.

Proceeding by a writ of ·scire faci�. to revive a judgment, and 
thereby extend it before the lien·is barred-byilapse of time, is not a 
new action but a continuation of the former action in which the 
judgment was rendered. This objective can be accomplished more 
simply and just as effectively by motion. Furthermore, since 
execution of the judgment may be delayed or quashed by motion o1 
the judgment debtor under present Va. Code§ 8-410, it only seeiru 
fair to permit the judgment creditar to obtain revival by motion. 

·. 

Present § 8-149 .. For and aga.iDst whom scire facias may be sued out; when sui 
revived on ·motion. To be-repealed.· · 
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Reviser's Note: 

See Reviser's Note under§ 8.01-24. 

CHAPl'ER3. 

AC110NS. 

Article 1. 

Survival and Assignment of Causes of ActioDS. 

Related Rewritten Section: 

§ 64.1-145. Actions for goods carried away, waste, or damage to estate of
decendent.-Any action at law for damages for the takmg or carrying away of aZJY goods, 
or for the waste, destruction of, or damage to aay estate of the decedent, whether such 
damage be direct or indirect, may be maintained by or against the decedent's personal 
representative. 

Reviser's Note: 

Toe phrase uwhether such damage be direct or indirect,, has 
been added to eliminate the distinction between direct and indirect 
injury to property as it relates to the question of survival. Proposed 
§ 8.01-25 extensively revises Virginia's survival of action provisions.
All causes of action will survive thereby. See reviser's note to that
section which is also applicable to this section.

§ 8.01·25. Survival of causes of action.-Every cause of action whether legal or
equitable, which .is cognizable in the Commonwealth of Vu:g:ioia, shaH survive either the 
death of the person against whom the cause of action is or may be asserted, or the death 
of the person in whose favor the cause of action existed, or the death of both such 
persons. Provided that in such an action punitive damages shall not be awarded after the 
death of the party liable for the mjury. Provided, further, that if the cause of action 
asserted by the decedent in bis lifetime was for a personal injury and such decedeo.t dies 
as a result of the mjury complained of with a timely action for damages arising from such 
injury pending, the action sball be amended in accordance with the provisions of§ 8.01-56. 

As used in this section, the term "death" shall include the death of aZJ individual or 
the termination or dissolution of any other entity. 

Reviser's Note: 

It is intended by the proposal of this section to state positively · 
what existing § 8-628.1 states negatively with the regard to the 
survival of causes of action. In other words, instead of saying "no 
cause of action shall be lost. . . ,,, the proposed section says that all 
ned would increase; such an causes of action shall survive. 
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Moreover� while existing § 8-628.1 refers to causes of action for 
injury to person or property, the proposed section relates to all 
causes of action. Also, the term udeath" has been expanded to 
include "dissolution" and "termination". 

The law has longed recognized survivability of causes of action 
arising out of contracts made by the decedent during his lifetime, 
and has permitted actions to be brought by or against the decedent's 
personal representative. (For example, see § 64.1-144.) In Virginia 
the first relaxation of the common law inhibition of the survival of 
any cause of action in tori was made in the prototype of what is 
now codified as § 64.1-145. Th.at section· perm.its the survival of 
actions for damage to property, or as the statute expresses it "the 
estate" of a decedent with such actions being brought by or against 
his personal representative. That statute, however, was soon 
construed by the courts to relate only to ''direct" injuries to the 
property. As a result, recovery was denied to and against a personal 
representative when the court found that the damages were indirect 
or consequential. The cases making this distinction in many 
in��ces defy reconciliation .. (For example, compare Cover v. Critcher, 
Va. 357, (1925), with Trust Company of Norfolk v. Fletch.er, 152 Va. 768, 
(1962), and Wome v. Boze, 198 Va. 533, (1957).) 

[For a good discussion of the history of the legislation 
consisting of various statutes as amended from time to time to 

. provide circumstances in which a cause of action for personal 
injuries would survive, down to the date of its decision, see Herndon v. 
Wiclcham, 198 Va. 824, (1957).] 

One of the most troublesome areas in the law of survivability of 
causes of action is presented by the legislative device of making the 
applicability of the statute of .limitations depend upon whether or 
not the cause of action survives. Another complexity - in this 
instance judge made - has arised from enunciation of the rule that 
in the absence of statute, only causes of action which survive may 
be assigned. Wmston v. Gordon, 115 Va. 899, (1914); City of Richmond v. 
Hanes, 203 Va. 102, (1961). It is believed that the proposed statutes in 
this area of the law· of survivability will relieve some of the 
uncertainty and confusion which has troubled the bench and bar. 

The second proviso of this section was added by the Revisers in 
the belief that it would be wise in view of the interpretation of the 
wrongful death statutes made by our Supreme Court and by the 
federal courts which have dealt with present §§ 8-633 and 8-634, to 
the affect that the Virginia wrongful death statute is not a 
"survival" statute but creates a new right in the personal 
representative of the decedent who dies as a result of a previous 
tortious injury. W.r.lson v. Wbittaclcer, 207 Va. 1032, (1967); Grady v. Irvine, 
254 F. 2ds 224, (4th Cir .. (1958). 

The first proviso pertaining to the award of punitive damages 
codifies case law. See Dalton v .. Johnson, 204 Va. 102 (1963). [For rule as 
to punitive damages in wrongful death actions, see§ 8.01-52.] 

The limitation provisions of present § 8-628.1 are contained in 
Chapter-4, Limitations of Actions. 
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§ 8.01-26. Assignment of causes of action.-0.aly those causes of action for damage 
to real or personal property, whether such damage be direct or iD.direct, and causes of 
action ex contractu are assignable. 

Reviser's Note: 

In the Commonwealth, the test of assignability is survival, and 
only those causes of action which would survive to the personal 
representative are assignable. Presently, the actions which survive
and therefore are assignable are those which grow out of breach of 
contract or are for direct injury to real or personal property. See 
Wmston v. Gordon, 115 Va. 899 (1914); Richmond Redevelopment & Housing 
Autborityv. Laburnum Construction Corp., 195 Va. 827 (1954). 

Proposed§ 8.01-25 allows all causes of actions to survive. (See 
proposed § 8.01-25 and Reviser's Note.) If the assignability test 
continued to be survival, the number of actions which might be 
assigned would increase; such an expansion in the right of 
assignment of actions might facilitate the trafficking in claims and 
litigation, a situation the revisers neither condone nor recommend 
To avoid this possible consequence, proposed § 8.01-26 separates 
the issue of assignability from that of survival- i.e. no longer will 
an action be assignable simply because it survives. Instead, unless 
the action falls within proposed § 8.01-26, it is not assignable even 
though it may be an·action which survives under proposed§ 8.01-
25. However, with the exception of the elimination of the illogical
distinction between direct and indirect damage to property7 the
proposal codifies existing case law on the assignment of actions.
See Birmillgbam v. Chesapeake and Ohio R.R. Co., 98 Va. 548 (1900) also cited
in Maynard v. General Electric Co. , 486 F2d 538 at 540 (1973); Freedman v.
People's Service Drug Store, 208 Va. 700 (1966).

Article2. 

Actions on Contracts Generally. 

§ 8.01-27. Civil action on note or writing promising to pay money.-A civil action
may be maintained upon any note or writing by which there is a promise, UIJdertaking, or 
obligation ta pay money, if the same be signed by the party who is to be cba.r-ged thereby, 
or his agent. The action may also be maintained on any such note or writing for any past 
due instalment on a debt payable in iD.stalments, although other instalments thereof be not 
due. 

Reviser's Note: 

This is present § 8-509 without change. 

Present§ 8-510. 'When account to be filed with motion for judgment. To be deleted. 

§ 8.01-28. When judgment to be given in action upon contract unless defendant
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appear and deny claim under oath.--ln any actimf at law on a COZJtract, express or implied, 
for the payment of money, if the plaintiff file with his motion for judgment or civH warrant 
an affidavit made by himself or bis agent, stating therein to the best of the affiant's belief 
the amount of the plaintiff's claim, that such amouat is justly due, and tbe time from 
which plaiZJtjff claims iJ2terest, ud if a copy of such affidavit together with a copy of any 
account filed with the moti.ou for judgment or warrant sbaH have bem served on the 
defeadaJlt at the time a copy of the motiOZJ for judgment or warrant is so served, be sba1l 
be ez1.titl.ed to a judgment on such affidavit ed statemeat of accouat without further 
evidence UJJless the defendant appears md pleads under oath denying that the plaiZJtjff is 
eatitled to recover from tb.e defendant oa such claim, in which eve.at plaintiff sbaJl, on 
motion, be granted a contiowmce. If the defendant's plea.ding admits that the pJaintjff is 
entitled to recover from the defendallt a sum certain less than that stated m the affidavit 
filed by the plaintiff, judgment may be taken by the plaintiff for tbe sum so admitted to be 
due, and the case be �ed as to the residue. 

Reviser's Note: 

This is present§ S-511. "Plea" has been changed to "pleading" 
since the former word might be interpreted to require the defendant 
to file a "plea" rather than to use an answer or grounds of defense. 

Note: Present§ 8-511.1 is to be transferred, with amendments 
.as shown below, to Title 17. 

§ 8-511.1. When plaintiff entitled to less than tweaty one hundred
dollars, judgment for defendant.-ln any personal action 8B -

ee&tEaet in a e8Ql"t of i:eeeRI circuit court, wherein it is ascertained that 
less is due to the plaintiff than t'i\reety one hundred dollars, exclusive of 
interest, judgment shall be given for the defendant, unless the court 
enter of record that the matter in controversy was of greater value 
than Pw"e�r one hWJdred dollars, exclusive of interest, in which case it 
may give judgment for the plaintiff for what is ascertained to be due 
him, with or without costs, as to it may seem right. 

Reviser's Note: 

This section is to be transferred to Title 17, § 17-123, Jurisdiction of 
Circuit Courts, and the amount in that section, "twenty dollars" 
changed to conform with the recommended change of this section, 
i.e., "twenty dollars"' deleted and substituted in its place "one
hundred dollars". This section has been changed so as to apply to all
actions and not merely to contracts. Accordingly, uon contract" h�
been deleted. "Court of record" has been deleted and "circuit court''
substituted in its place in order to conform with modem practice.

Present§ 8-512. Promise after bankruptcy must be in writing. 

Reviser's Note: 

.This section is to be transferred without change to Title 11 
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which embraces other sections of the statute of frauds and requires 
certain contracts to be in writing. 

§ 8.01-29. Procedure in actions on annuity and insta.lment bonds, and other actions
for penalties for nonperformance.--ln an action on an annuity bond, or a bond for money · 
payable by instalments, when there are further payments of the annuity, or further 
insta.Jments to become due after the commencement of the action, or in any other action 
for a penalty for the nonpedorma.nce of any condition, covenant, or agreement, the 
plairl.tiff may assign as many breaches as be may think 6.t, and sba11_ in bis motion for 
judgment assign the specific breaches for which tbe action is bn,ugbt. The jury impaneled 
in any such action shall ascertain the damages sustained, or the sum due, by reason of the 
breaches assign.ed, and judgment shall be entered for the penalty, to be discbarged by the 
payment of what is so ascertained, and such further sums as may be afterwards assessed. 
Motion may be made by any person injured against the defeJlda.nt and, for what may be 
assessed or found due upon the new breach or breaches assigned, execution may be 
awarded. 

Reviser's Note: 

Toe only significant change to present§ 8-513 is the elimination 
of the reference to the writ of scire facias; proposed § 8.01 ·24 has 
recommended its abolition and replaces it with a simple motion. The 
language following "assessed" has been deleted an unnecessary. 
"Personal representative" following "defendant" in the last 
sentence was deleted· as being unnecessary considering the survival 
of contract actions generally. (See Proposed§ 8.01-25 and present§ 
64.1-144.) 

§ 8.01-30. Procedure in actions on contracts made by several persons.-Upon aH 
contracts hereafter made by more than one person, whether joint only or joint and several, 
an action may be maintained and judgment rendered against all liable thereon, or any one 
or any intermediate number, and if, in an action on any contract heretofore or hereafter 
made, more than one person be sued and process be served on only a part of them, the 
plaintiff may dismiss or proceed to judgment as to any so served, and either discontinue as 
to the others, or from time to time as the process is served, proceed to judgment against 
them un.til judgment be obtained against all. Such dismissal or discontinuance of the action 
as to any defendant shall not operate as a bar to any subsequent action which may be 
brought against him for the same cause. 

Reviser's Note: 

This is present § 8-514, which changed the common law 
whereby a judgment against one of several joint contractors was a 
bar to any action against the others. The consultants recommend no 
changes. 

§ 8.01-31. Accounting in equity.-An accoUllting in equity may be bad against any
fudiciary or by one joint tenant, tenant in common, or coparcener for receiving more than 
comes to his just share or proportion, or against the personal representative of any such 
party. 
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Reviser's Note: 

Present § 8-514.1 has been modified by deleting "bailiff" and 
other such terms which contemplate a fiduciary and the word 
''fiducary" substituted in the place of those terms. This section will 
be cross-referenced to Title 26, § 26-5, Liability for losses by 
negligence or failure to make defense. 

§ 8.01-32. Action o.n lost evidences of debt; indemnifying bond.-A civil action may
be mainta.izled on any past due lost bond, note, or other written evidence of debt, and if 
judgment be rendered for the plamtiff, there sba1l be entered as a part of the judgment 
tbat tbe pJajntiff is not to have the benefit thereof, nor be allowed to enforce it by 
execution or otherwise, unless and until he sbail have first entered into bo.od before the 
court or the elerlc therein in such penalty as is prescribed in the judgment, and with 
condition to indemnify an� save harmless the defendant .from aH Joss or damage be may 
sustain or incur by reason of having to pay in whole or in part such past due lost bond, 
note, or other written evidence of debt to some other person than the pJajntiff. The 
mdemmfymg bond hereinbefore required sba1l be payable to the defendant, and shall be 
Bled in the clerlc's office of the court in wbicb the judgmen.t is rendered. 

In the event of any inconsistency between this section and any applicable provisions 
of§ 8.3-804, the provisions of that section shall control 

Reviser's Note: 

· The headline of present § 8-517 has been changed to emphasize
the real purpose of this statute which is to permit an action on lost 
instruments that were evidences of debt. The words "or defendants" 
and uorder awarding" were deleted as unnecessary .. (With respect 
to the deletion of "or defendants,, see§ 1-13 .. 15.) Finally a correction 
of the cross reference to the UCC is made. 

§ 8.01 .. 33. When equity bas jurisdiction.-A court of equity shall not have jurisdiction
of a suit upon a bond, note, or writing, by an assignee or holder thereof, unless it appear 
that the plaintiff bad not an adequate remedy thereon at law. 

Reviser's Note: 

No substantive changes have been made to present § 8-518 . 

. Article a. 

Iajury to Person or Pmperty. 

§ 8.01-34. When contribution among wrongdoers euforced.--COntnbuti.on amo1Jg
wrongdoers may be enforced when the wrong results from negligence and involves no 
moral turpitude. 
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Reviser's Note: 

Present § 8-627 is founded on principles of equity being a 
statutory interpretation of an ancient equitable rule that 
contribution among joint tort feasors exists as a matter of right 
except where the party who otherwise would be entitled to 
contribution has forfeited his right when the joint liability arose out 
of an act involving moral turpitude or a voluntary tort. See, e.g., 
Hudgins v. Jones, 205 Va. 495 (1964). The exception stems from public 
policy that, for purpose of deterence, denies judicial remedy to one 
guilty of seriously wrongful conduct. Sperry Rand Corporation v. ATO, Inc., 
325 F. Supp. 1209, aff'd 4th Cir., 417 F 2nd 1387 (1971). The minor 
change proposed is merely for clarification and is not intended to 
materially alter the statute as it has been interpreted by case law. 

§ 8.01-35. Damages for loss of income not diminished by reimbursement-Ill aay suit
brought for personal injury or death, provable damages for loss of income due to such 
injury or death shall not be diminished because of reimbursement of income to the plaintiff 
or decedent from any other source, nor shall the fact of any such reimbursement be 
admitted into evidence. 

Reviser's Note: 

This is present § 8-628.3 without change. 

§ 8. 01-36. Joinder of action of tort to infant with action for recovezy of expenses
incurred thereby.-Where there is pendin.g any action by an infant plaintiff against a 
tortfeasor for a personal injury, any parent, or guardian of such infant, who is entitled to 
recover from the same tortfeasor the expenses of curing or attempting to cure such infant 
from the result of such personal injury, may bring an action against such tortfeasor for 
such expenses, in the same court where such infant's case is pending, either in the action 
filed in behalf of the infant or in a separate action. If tb.e claim for expenses be by separate 
action, upon motion of any party to either case, made to the court at least one week before 
the trial, both cases shall be tried together at the same time as parts of the same 
transaction. But separate verdicts when there is a jury trial shall be rendered, and the 
judgment shall distinctly separate the decision and judgment in the separate causes of 
action. 

In the event of the cases being carried to the Supreme Court, which may be done if 
there be the jurisdictional amount in either case, they shall both be earned together as one 
case and record, but the Supreme Court shall clearly specify the decision in each � 
separating them in the decision to the extent necessary to do justice among the parties .. 

Reviser's Note: 

The 1973 General Assembly improved the language of this 
section, § 8-629; except for the deletion of the term "of Virginia" 
following "Supreme Court" (see § 1-13.27:2), no change has been 
made. 

§ 8.01-37. Recovery of lost wages in action for injuries to emancipated infant.-In
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any suit for personal injuries brought on behalf of an emancipated inftUJt , wbeo such 
mfa:at bas sustained lost wages as a result of such mjuries, he sbaJl be entitled to recover 
sucb lost wages as a part of bis damages.. Where recovezy is made hereunder or where 
recoveiy is attempted to be made and a decision on the merits adverse to said iDfaZJt 
results, no other person may recover such lost wages. 

Reviser's Note: 

The word "infant'-' has been substituted for the word "child" 
.throughout present§ 8-629.1. 

§ 8.0l .. 38. Tort 1iability of hospitals.-Hospital as referred to in this section sball
include my institution within the defiDition of hospital in § 32-298 of the Code of Vagmia 
and maternity hospital as defined in § 32-147 of the Code of Virginia. 

No hospital, as denned iD. this section, shall be immune from liability for negligence 
or any other tort o.o the groUIJd that it is a charitable institution unless such hospital 
renders exclusively charitable medical services for which service no charge is ever made to 
or on account of the patient or unless the party alleging such negligence or other tort was 
accepted as a patient by such institution under an express wmteD agreemetJt executed by 
the hospital a.JJd delivered at the time of admissiOll to tbe patient or tbe person admitting 
such patient providing that all medical services furnished such patient are to be supplied 
on a charitable basis without financial liability to the patient or reimbursement to the 
hospital for the specific services rendered such patient .trom any other source; provided, 
however, that a hospital which is a charitable mstitution and which is insured against 
liability for negligence or other tort- in an amoUDt not less tba.n $100,000 for each 
occurrence sbaII not be liable for damage in ercess of the limits of such iasuraace. 

Reviser's Note: 

This is present § 8-629.2, which represents a radical departure 
from the previous law in Virginia which extended an exemption to 
charitable institutions even though such institutions collected from 
patients who were able to . pay for . services and medical attention. 
1bis policy change was enacted by the 1974 General Assembly and, 
therefore, no change is made to this section. 

§ 8.01-39. Completion or acceptance of work not bar to actiOIJ against independent
contractor for personal injury, wrongful death or damage to property.-In any civil acticm 
in which it is alleged that personal injury, death by wrongful act or damage to property 
bas resulted from the negligence of or breach of ·wammty by aJJ ill.dependent contractor, it 
shall not be a defense by such contractor to such action that such contractor bas 
completed such work or that such work has been accepted as satisfactory by· the owner of 
the property upon which the work was done or by the person birmg such contractor. 

Nothing contaiD.ed herein shall be COD.Strued to limit, modify or otherwise affect the 
provisions of § 8-250. 

Reviser's Note: 

75 



This is present § 8-629.3 without change. 

§ 8.0l-41J. Unauthorized use of the mune :,r picture of any person.-A Any person
whose name, port::ra.it. or picture is used wit.bout having first obt:ail:Jed tbe written consent 
of sucb. person, or if dead, of the survivmg coasort and if none, of the aex:t of kin, or if a 
minor, the written consent of bis or her parent or guardian, for advertisiD.g purposes or for 
the purposes of trade, such persons may maintain a suit in equity against the perso� mm
or co.rporation so using such person's name, portrait, or picture to prevent and restram the 
use thereof; and may also sue and .recover damages for any mjuries sustained by reason of 
sucb use. Ami if the defendant sba1l have ka.owingly used such person's mme, portrait or 
picture in such manner as is forbiclderJ or declared to be unlawful by this chapter, the jury, 
in its disctetio� may award exemplary damages. 

B. No action sba11 be commenced under this section more than twenty years after the
--deatb. of such. person. 

Reviser's Note: 

The first sentence of this section, present § 8-650, will be 
transferred to Title 18.2 since its import is purely penal. The phrase 
"Within this Staten has been deleted since it is felt that this suit 
should be confined only to those claims arising within the 
Commonwealth. Other language modifications have been made to 
conform to language in the deleted first sentence and to make it 
clear that this suit is· purely civil. Wbile these changes extensively 
rewrite this section. the substance of the civil rememdies has been 
retained. 

Paragraph (b) establishes a twenty-year limitation period for 
such an action; the period begins upon the death of the person 
whose name is misused. The revisers recognize that the placing of 
the limitation here is contrary to the general approach of locating all 
limitation provisions in proposed Chapter 4 of this title (Limitation 
of Actions). However, the specialized nature of this problem seems 
to justify this exception. A cross-reference to this section will be 
placed in Chapter 4. 

§ 8.01-41. Wrongful distress, etc.-lf property 'be distrained for a.oy re.at not due, or
attached for any rent not accruing, or taken under any attachment sued out without good 
cause, the ow.Der of such property may, m an action against the party suing out the 
warrant of distress or attachment, recover damages for the WTODgful distraint, seizure. or 
sale. 

Reviser's Note: 

This is present § 8-651. The phrase "seizure, and also, if the 
property be sold, for the sale thereof" has been deleted and the 
words "distraint, seizure, or salen substituted in its place. This 
change is to conform with modem practice. In view of this change, a 
cross-reference will be made to § 55-232 of the Landlord-Tenant 
Act. 
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§ 8.01-42. Loss or iDjury to clot:bmg iD dyeing or Jarmdermg.-No person eagaged in
tbe bu.smess of dyeing, or Ja.rmdermg wea.riDg apparel, cloth or other articles, sba1l be 
liable, or in any actiOlJ or suit agabJ.st bim be held liable, for the loss of, or �ury to, aay 
wearing apparel, cloth or other articles delivered to bim to be dyed or laundered, ill an 

. amou.at exceediZJg twenty times tbe cbarges made or to be made by him for the work dolle 
or contemplated to be dODe on any such wearing apparel, cloth or other articles, unless at 
the time of tbe delivery to bim of any such wearmg apparel, cloth or other articles, the 
value of the same, and when there is. more than one piece or article the value of each piece 
or article, be agreed upon and evidenced by a writiDg st.atmg such value, or separate 
values when there is more than one piece or article, signed by him; provided, however, 
tbat: 

1. Nothing in this section contamed sbaJ1 be coastrued as requirb:lg of any such
person more than the exercise of such degree of care·as is ni,w imposed by ezistiDg law; 

2. In no eve.at sbaJ1 any such person be held liable in any suit or action involvmg any
such loss or injury for any sum greater than tbe damages sufl� and proved, by the 
plaiD.tiff therein when such damages would not under the rules of law eristillg prior to 
June eighteenth, JJ.iaeteen hundred .a.ad twenty exceed twenty times the amount of such 
charges; 

3. Nothmg in this section sba11 be construed as interfering with or izlbibitmg, or
impairiIJg the obligation of, any written contract between any hotel, railroad company, 
steamboat company or other patron and any person engaged in tbe business of dye.iD.g or 
lauIJdermg of wearmg apparel, cloth or other article, m relation to such work; 

4. No liability sbaH rest upon or be bome by any hotel for tmy loss of or damage to
wearing apparel, cloth or other article, the property of any guest of such hotel who sbaH 
have delivered, or caused the same to have been delivered, for dyeing or laundering to any 
person engaged in the business of dyeing or laundering; and 

5. 7be prices to be charged for semce, based upon the valuation of the artides to be
laundered, or dyed, together with a reference to this section, sbal1 be printed upon the face 
of all laundry slips used by any person engaged m the laundering business, and upon the 
face of all other slips, of a similar character, used by any other person engaged ill the 
business of dyeiDg wearing apparel cloth or other artides. 

Reviser's Note: 

This is present § 8-654 without change. 

§ 8.01-43. Action against parent for damage to public property by .mmor.-1be

CommOZJwealth, actmg through tbe officers having cbarge of the public pro-petty involved, 
or the govemilJg body of a county, city, town, or other political subdivision, or a school 
board may mstitute an actiOJJ md recover m>m the parents or either of them of any minor 
living with such parents or either of them for damages suffered by reason of the wiJ.lful or 
· malicious destructicm of, or damage to, public property by such minor, provided that not
exceeding two hundred dollars may be recovered from such parents or either of them as a·
result of any incident or occunence on which such actiOD is based.

Reviser's Note: 
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With the exception of changing "State" to "Commonwealthn� 
no change to present § 8-654.1 has been made. 

§ 8.01.U. Action aga.inst parent for damage to private pro-perty by mmor.-Tbe
owner of any property may mstitute an action az,d recover .trom tbe parents, OT either of 
them, of any minor living witb such parent.s. or either of tbem, for damages suffered by 
reason of the willfu1 or malicious destruction of, OT damage to, such property by such 
minor, provided that not exceecling two .bWJdred doHars may be recovered from such 
parents, or either of tbem, as a result of any mddent or occmreace o.a wbicb such action 
is based. Any such recovery from tbe parent or parents of such minor sba1l not preclude 
full recovery ftom suc:b minor ezcept to the, amount of tbe rea,ve,y from such parent or 
parents. The provisions of this statute sbaD be m addition to, and not in lieu of, any other 
law imposing upon a parent liability for tbe acts of bis minor cbild. 

Reviser's Note: 

This is present § 8-654.1: 1 without change. 

§ 8.01-45. Action for iDsultillg words.-All words sbal1 be actiomble which from their 
usual construction md common acceptance are construed as insults and tend to violence 
and breach of the peace. 

Revisers Note: 

Only minor changes have been made to present § 8-630. The 
word ''acceptation" has been changed to "acceptance" and the 
phrase "shall be actionable" has been moved from the end of the 
sentence and positioned after "All words". 

§ 8.01-fB. Justification and mitigation of damages.-m any action for defamation, the
defendant may justify by alleging and proving that the words spoken or written were true, 
and, after notice in writing of bis intezz.tioD to do so, gi.ven to the plaiDtiff at the time of, or 
for, pleadmg to such action. may give in evidence, ill mitigation of damages, that be made 
or offered an apology to the plamtiff for such defamation before the commencemeDt of the 
action. or as soon afterwards as be bad an oppommity of doing so in case the action shall 
have been commenced before there was an opportunity of makmg or offering such 
apology. 

Revisers Note: 

This is present § 8-631 without change. 

§ 8.01-47. Immunity of school persouel investigating or reporting alcohol or drug 
use.-ln addition to any other immunity he .may ha!e, any teacher, instructor, prillcipal, 
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school administrator, �ool coordinator, guidance coUDSellor or any other p.r-atessioml or 
administrative staff member of any elemeatazy or seccmdaly scboo1, or .mstitutiOIJ of higher 
leamiDg who, in good faith with probable cause and without malice, acts to report, 
illvestigate or cause any illv,stigatian to be made mto tbe act:ivitjes of uy studeat or 
students or any other person or persons as they relate to alcohol or drug use or abuse in 
or related to the school or mstitution or in · coimection with any school or mstitution 
activity, sbal1 be .immWJe fi'om all civil Hability tbat might otherwise be incurred or 
� as tbe result of tbe maJdag of such a report, investigation or disclosure. 

Reviser's Note: 

This is present § 8-631. l wi�out change. 

§ 8.01-48. Mitigati')D in actions against newspapers, etc.--ln any civil action aga.ilJst
the publisber, owner, editor, reporter or employee of any newspaper, magazine or 
periodical under§ 8.01-45, or for b"bel or defamation, because of aay article, statement or 
other matter contamed in any such .newspaper, magazine or periodicat the defendant, 
whether ·punitive damages be· sought or .not, may introduce in evidence in mitigation of 
general 11Jd pumtive damages, or either, but not of actual pecuniary damages. aH the 
circumstances of the publication, illdudmg the source of the mfozmation, its cbaracter as 
affording reasonable groWJd of .reliance, any prior publication elsewhere of similar purport, 
the lack of negligence or malice o.n the part of the defendant, tbe good faith of the 
defendant in such publication. or that apoJogy or retract.ion., if any, was made with 
reasonable promptness and faimess; provided that the defendant may introduce iD 

· mdence only such c:ircumstances and to the extent set forth in· bis or its grow:ids of 
defense.

Reviser's Note: 

This is present § 8-632 with�ut change. 

§ 8.01-49. Defamato.ry statements m radio and television. broadcasts.-The owner,
1icellsee or operator of a radio and television broad<"Utm.g stati012 or network of statiOZJS, 
8ZJCl the agents or employees of any sucb owner, licensee or operator, shall not be liable for 
aay damages for any defamatozy statement published or uttered ia or as a part of any 
such broadcast, by one other than such owner, licensee or operator, or agent or employee 
thereof, UZJless tt sb.a11 be alleged and proved by tbe complaining party, that such OWZJer, 
.lice.Dsee, operator, such agent or employee, failed to exercise due care to preveDt the 
publication or utterance of such statement .in such broadcast; provided, .however, tbat in no 
event shall any owner, licensee or operator, or tbe agents or employees of a.ay such pwner, 
1iceasee or operator of such a station or network of statioas be held liable for damages for 
aay defamatory statement broadcast aver 'the faciJitjes of sucb station or network by or on. 
bebalf of any candidate for public office. 

Reviser's Note: 

This is present § S.632�1. The phrase uvisual or sound radio': 
modifying "broadcasts" has been changed to "radio and television' 
so as to clearly indicate its application to all such broadcasts. 
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§ 8.01-50. Action for death by 1Vl'01Jglul act; bow and when to be brought-A.
Whenever the death of a person sbal1 be caused by the wroagful act, neglect, or default of 
any person or corporation, or of any sbip or ves.sel, and tbe act, neglect, or default is such 
as would, if death: bad .aot ensued, bave entitled the party iDjured to mailltaia an action, or 
to proceed m rem against such sbip or vessel or ia persomm against tbe owners thereof or 
those having coD.trol of ber, aad to recover damages in respect thereof, then, and in every 
SllCb case. tbe person who, or corporation or sbip or vessel which, would have been liable, 
if death bad not ensued, sbaJl be liable to a.a acaon for damages, or, ii a ship or vessel, to 
a libel in rem, and her ownm or those responsible for her acts or defaults or aegligeace to 
a Hbel in persoaam, notwithstanding the death of the person injured, and although the 
death sbal1 have been caused WJder such circumstances, as amount in law to a felony. 

B. Eve,y such action under this section sbal1 be brougb.t by and in the JJame of the
persoaal representative of such deceased person within the time limits specified in§ 8.01-
244. 

Reviser's Note: 

This proposal combines present §§ 8-633 and 8-634 with the 
former being subsection (a), and the latter subsection (b). The 
following changes have been made: 

(1) The provisions in present § 8-633 on the survival of this
action have been embraced by proposed Article l, § 8.01-25 of this 
chapter and therefore have been deleted from the present section. 

(2) The provisions in present §§ 8-633 and 8-634 relating to a
statute of limitations have been removed and placed in proposed § 
8.01-244 of Chapter 4, Limitations of Actions. (The draft of the 
proposed statute of limitations on wrongful death parallels the 
language of present §§ 8-633 and 8-634.) This recommendation 
comports with the effort to locate most statute of limitations 
provisions in proposed Chapter 4 of Title 8.01. 

(3) The last paragraph of present § 8-633 has been deleted as no
longer having any significance.· 

(4) The first sentence of present § 8-634 has been altered by
adding the phrase "'within the time limits specified in § 8.01-244." 

(5) The last paragraph of the present § 8-634 has been deleted
as no longer having any significance. 

§ 8.01·51. No action when deceased has compromised ciaim.-No action sba1l be
maintained by tbe personal representative of OJJe wbot after injury, bas compromised for 
such injury and accepted satisfaction therefor previous to bis death. 

Reviser's Note: 
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The present statute stems from the rule applied in Brammer v. 
NorfoJlc & W.R. Co .. , 107 Va. 206 (1907). This is present§ 8-635 without 
change. 

§ B.01-52. Amount of damages.-The jury or the court, as the case may be, m uy
such action under§ &01-50 may award sudJ damages as to it may seem fair 1112d just, 
provided that punitive damages shall aot be awarded in such actions. T.be verdict or 
judgment of the court t,ymg the case without a jury shall indude, but .may not be limited 
to, damages for the followizJg: 

1. som,w, mental anguish, and solace which may include society, compallionsbip,
comfort, guidance, kindly offices and advice of the decedel'Jt; 

2. compensation for reasonably expected loss of (i) income of the decedent and (ii) 
services, protectiOtJ, c.are ed assistance provided by the decedent; 

3. e,cpenses for the care, treatment and hospitalization of the decedent incident to the
mjury resulting in death; and 

4. zeasomble funeral expenses.

Damages recoverable under 3. and 4. above shall be spedficalJy stated by the jury or 
the court, as the case may be, ud shall be apportioned among the creditors who rendered 
such services, as their respective interests may appear. 

The court sha1l apportion the costs of the action as it shall deem proper. 

Reviser's Note: 

Present §§ 8-636.1 (Amount and distribution of damages) and 8-
638 (When verdict fails to do so judgment to distribute recovery) 
contain, inter alia;, duplicate provisions as to beneficiaries, fail to 
denote when these beneficiaries are to be determined, and are 
unclear as to the specification of the damages. Proposed§§ 8.01-52 
(Amount of damages), 8.01-53 (Class of beneficiaries; when 
determined), and 8.01-54 (Judgment to distribute recovery when 
verdict fails to do so) amend and reorder the provisions of the 
present sections to present them more logically and to clarify the 
procedures. See Reviser's Note at end of each proposed section. 

Proposed § 8.01-52 adopts present § 8-636.1 with several 
changes. The section expressly recognizes that the amount of 
damages may be awarded by the jury or by the court if the case is 
tried without a jury. Provisions in the first paragraph of present§ 8-
636.1 defining the class and beneficiaries have been deleted and 
incorporated into proposed § 8.01-53 .. Inserted is a proviso 
prohibiting the award of punitive damages in wrongful death 
actions. This provision codifies case law. See W.tlsoJJ v. Whittaker, 207 
Va. 1032 (1967). It should also be noted that this rule as to punitive 
damages in such actions differs from the general rule - i.e .. punitive 
damages may be awarded unless the person liable has died. See 
Dalton v. Johnson, 204 Va. 102 (1963). The second paragraph of the 
present section has been incorporated into the first paragraph of the 
proposal. 
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The third paragraph of the present section addresses the 
apportioning of damages awarded for medical treatment and funeral 
expenses. To this paragraph has been added language which 
requires the court or the jury, as the case may be, to specifically set 
out such damages. 

§ 8.01-53. Class and beneficiaries; when detennined.-A The damages awarded
pursuant to § 8.01-52 shall be distributed as specified under§ 8.01-54 to (i) tbe surviving 
spouse, children, and graadcbildreZJ of the deceased, or (ii) if there be none such, then to 
tbe parents, brothers, and sisters of the deceased, or (iii) if the decedent bas left both 
surviving spouse and parent or pareats, but no child or grandcbild, the award sba1l be 
distributed to the surviving spouse and such parent or parents. 

B. The class and beneficiaries thereof eligible to receive such distribution sbaD be
..fixed (i) at the time the verdict is entered if the jury makes the specification, and (ii) at tbe 
time the judgment is rendered if the court. specifies the distribution 

Reviser's Note: 

Proposed§ 8.01-53 de�es the class and beneficiaries to receive 
the damages awarded and states when they are to be determined 
Subsections (i) and (ii) of subsection A. set forth the first two 
classes eligible to receive damages and delineates the beneficiaries 
within each. Similar provisions are in prese11t §§ 8-636.1 and 8-638. 

A. (iii) is the final proviso of present § 8-638 with one important
exception. TI1e present language speaks of "surviving spouse and 
parent". Referring to present § 1-13.15 (Number), the word 
"parent" could also be read "parents". However, the history of this 
section indicates that "parent" replaced the earlier language 
''widow or widower". Thus it appears that the present section 
includes as beneficiaries within this third class only the mother or 
father of the decedent and not both. The revisers have altered the 
present language so that the third class will now include as 
beneficiaries both living parents or either surviving one. 

Subsection B. of proposed § 8.01-53 sets the time when the class 
and beneficiaries who may receive the awarded damages will be 
fixed. This proposal codifies present Virginia case law. See e.g., 
Baltimore & Ohio R.R. Co. v; Wigbtman's Admr., 70 Va. (29 G:ratt.) 431 (1877) 
and Johns v. Blue Ridge Transfer Co., 199 Va. 63 (1957). 

§ 8.01-54. Judgment to distribute recovery when verdict fails to do so.-A The 
verdict may and the judgment of the court shall in aH cases specify the amount or :be 
proportion to be received by each of the beneficiaries. if there be any. No verdict sba11 be 
set aside for failure to make such specification 

B. If either party shall so request the case sbaI1 be submitted to the jury with
instructions to specify the distribution of the award, if any. If the jury be unable to agree 
upon or fail to make such distribution, the court shall specify tbe distribution and enter 
judgment accordingly. For the purpose of distribution the court may hear additional 
evidence. 

C. The amount recovered in any such action sbal1 be paid to the personal 
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representative wbo sba11 first pay the costs and zeasmable attomey's fees ad then 
distribute the amoWJt specifically allocated to tbt! payment of hospital, medical, am:I funeral 
ezpenses. lbe remaiader of tbe amount recovered sbal1 thereafter be distributed by the 
personal representative, as specified in subsections A. and B. above, to the beaeliciar.ies set 
forth in § 8.01-54; proVided that any distribution made to any such beneficiaries sbaJ1 be 
free 1Tom all debts and liabilities of 'the decedeat. II there be no sucb belleficiaries, tbe 
amount so recovered sbail be assets iD. the baDds of tbe petSOZJal representatiVe to be 
disposed of according to Jaw. 

Reviser's Note: 

Proposed § 8.01-54 is based on present § 8-638 and clarifies the 
procedure for the specification of the damages awarded under 
proposed § 8.01-52 and their distribution to those beneficiaries 
determined under proposed § 8.01-53. 

Subsection A. of the proposal is, with minor language changes, 
the first two sentences· of present § 8-638. 

Subsection B. requires the court, upon request of either party, 
to instruct the jury to specify the distribution of the award among 
the beneficiaries. This paragraph also clarifies the court's authority 
to apportion the award. 

Subsection C. of proposed § 8.01-54 provides for the actual 
distribution of the award. The subsection has rewritten and 
reordered the particular provisions of present § 8-638 (beginning the 
''The amount.o" and ending with u ••• to law"), but has made no 
change in their substance. 

The damages awarded are to'be paid to the decedent's person.al 
representative. After payment of costs and reasonable attorney's 
fees, the representative is to distribute the medical and funeral 

. expenses as specifically allocated under proposed § 8.01-52. 

The remainder of the awarded damages are to be distributed as 
specified in subsections A. and B. of proposed § 8.01-54 to the 
beneficiaries as determined under proposed § 8.01-53. As in the 
present section, any such distribution is free from the debts and 
liabilities of the decedent. 

Finally, if there are no beneficiaries under proposed § 8.01-53, 
the personal representative is to dispose of the remaining awarded 
damages according to law; then, and only then, can the remainder of 
the awarded damages be subjected to claims by creditors of the 
decedent. 

Presea.t § 8-637. New trials. To be deleted. 

Reviser9s Note: 

A reading of the preceding sections which present § 8-637 refers 
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to or any other provision of this article indicates that no one could 
be misled to think that the court was deprived of its power to grant 
new trials. 

§ 8.01-55. Compromise of claim for death by wnmgfu1 act.-llJe personal
representative of the deceased may compromise aay claim to damages arisiJ1g under or by 
virtue of§ 8.01-50, including claims under the provision of a liability iDsurance policy, 
before or alter action brought, with the approval of the cowt wherein any such action .has 
been brought, or if .none bas beel2 brought, with the CODSeDt of any circuit court Such 
approval may be applied for by the personal representative, on petition to such a court. 
stat:mg tbe compromise, the terms tllen!of, and reasoJJS tberefor, and giving reasonable 
notice thereof to aH persons wbo may be mterestBd. If the court approve tbe compromise, 
and the parties in interest do not agree upon the distribution to be made of what bas been 
or may be received by the persoDa1 represtmtative UZJder such compromise, or if any of 
..tbem are incapable of maki11g a valid agreement, tbe court sbaU direct such distribution as 
a jury might direct UZJder § 8.01·52 as to damages awarded by them. 1D. other respects 
what is received by the personal representative under the compromise sha11 be treated as if 
recovered by him in an action under the section last mentiOJJed. 

Reviser's Note: 

The changes recommended in present § 8-639 are in line with 
modem practice. The reference "of the judge,, and the word "judgen 

have been deleted throughout this section and word "court" 
substitute in its place so to embrace any judge who may sit in 
0vacation or termn. The language "in term. or vacation" is believed 
unnecessary since the word "court" encompasses any court which 
convenes at any time. This change eliminates the perplexity of what 
may be done ''in term" versus what may be done ''in vacation''. 

Having deleted the reference to "in term or vacation'\ it was 
necessary to delete the last sentence of the present section which 
refers to the judge who confirms a compromise in '"acation" and 
the procedure for disposition of papers by the judge in such a case. 

Regarding the provision in the present statute that 
grandchildren need not be made parties to the proceedings for 
confirmation of the compromise if their parents are made parties, 
this exception is deleted as unnecessary. The petition is to show that 
"notice" has been given "to all persons who may be interested." 
Such language has been substituted for uconvening the parties'' and 
now appears as follows: "(and) giving reasonable notice thereof of 
such petition to all persons who may be interested". This language 
is believed to be more definitive and is broad enough to cover all
interested parties. ' 

The reference to present § 8-636 has been replaced with 
proposed § 8.01-52. The reference to "an automobilen policy has 
been deleted and the words "a liability" substituted in its place. This · 
change is simply to accomodate the many types of vehicle or 
liability policies which insurance companies issue in the normal 
course of business. 

§ 8.01-56. Whea right of action .not to determme nor action to abate.-Tbe rigb.t of
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action ader § B.01-50 shall not determine, nor tbe action, when brought, abate by the 
death, dissolution, or other termination of a defendant; and when a person who bas 
brought an actio.o for personal injury dies :,,eadi:Dg the actiOll, such action may be revived 
ill the name of bis personal representative. If death resulted from the injury for which the 
action was originaJly brought, a motion for judgment lllld other pleaclmgs sba11 be amended 
so as ·to conform to an action under§ 8.01:·50, and the case proceeded wi.th as if the action 
bad been brought under such section. 1n · such cases. however, tbere sba1l be but one 
recovezy for the same injury. 

Reviser's Notes: 

The proposed statute makes no substantial change and is for 
the most part the identical language of existing § 8-640. The second 
clause of existing § 8-640 has been changed only to eliminate certain 
procedural stipulations which were felt to be adequately covered by 
proposed § 8.01-50 and by the Rules of Court. It may be suggested 
that no part of the second clause is necessary in view of the 
provisions of proposed§ 8.01-50. However, the language is retained 
to emphasize that a wrongful death action is a new right conferred 
upon the personal representative and not the survival of the old 
cause of action. 

To the first clause of the first sentence of the proposed statute 
:1as been added "dissolution or other termination of a defendant,,. 
The present statute provides only for the dissolution of a 
corporation. The proposal expands this provision to encompass 
other organizations such as associations and trusts. 

§ 8.01 -57. Liability of railroads for injury to certain employees.-Every common
carrier by railroad engaged in intrastate COJJJmfl.n::e sbaH be liable in damages to any of its 
employees suffering injury while employed by such carrier or, in the case of the death of 
any such employee, to his persoDal represe:Jtative, for such injury or death, resu1tmg in 
whole or in part from the wrcmgfu1 act or neglect of any of its officers, agents, servants, or 
employees;· or by reason of any defect, or insufficiency due to its neglect in its cars, 
engines, appliances, machinery, track, roaclbed, wom, boats, wharves or other equipment, 

· except when sucb employee is injured while ea.gaged in interstate commerce, and m:ept
wbe.o such employee is b:Jjt,:red in tbe course of· his regular employment and such regular
employment does not expose such employee to the Jumrds incident to the maiuteaance,
me and operation of sucb railroad. If the action be for the death of an employee,§§ 8.01-
50 through 8.01-56 sba.11 apply thereto.

Reviser's Note: 

This is present § 8-641. The Revisers have · changed the 
reference "§§ 8-634 to 8-640° to "§§ 8.01-50 through 8.01-56" so as 
to include the entire wrongful death article. Also deleted is the 
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language "so far as applicable and when not in conflict herewith" to 
avoid any possibility of a conflict with§§ 8.01-50 th rough 8.01-56. 

The statute of limitation provision has been deleted since it is to 
be absorbed into proposed § 8.01-246. 

§ 8.01-58. Contributory negligence no bar to recovery; violation of safety appliaZJce
acts.--ln all actions brought against any such common carrier to recover damages for 
persoaal injuries to my employee or when such iDjmies bave resulted in bis death, the fact 
that sucb employee may have been guilty of contributory negligence sbal1 not bar a 
recousy, but tbe damages shall be dimiaisbed by the jury in proportion to the amount of 
.negligence attnbutable to such employee; and .no such employee, wbo may be injured or 
killed, shall be held to bave been guilty of contributory .negligence in any case when the 
violation by such common carrier of any statute enacted for the safety of employees 
contributed to the illjury or deatb of such employee. 

Reviser's Note: 

No change has been made to present§ 8-642. (In passing, it is 
noted that. comparative negligence is recognized herein.) 

§ 8.01-59. Assumption of tislc; violation of safety appliance acts.-ln any action
brought against any common carrier, WJder or by virtue of § 8.01-57, to recover damages 
for injuries to, or death of, any of its employees, the knowledge of any employee iJJjured or 
lcilled of the defective or Ull$a/e character or condition of aay macbi.nery, ways, applia.nces, 
or structures of such carrier sba1l aot of itself be a bar to .recovery for an injury or death 
caused thereby, nor shall such employee be held to bave assumed the risk of his 
employment ill any case ill which tbe violation by such common carrier of any statute 
enacted for the safety of employees contributed to the injury, or death of such employee. 

Reviser's Note: 

No change has been made to present § 8-643. 

§ 8.01-60. Contracts ex.empting from liability void; set-off of .insurance.-Ally
contract, rule, regulation or device whatsoever tbe purpose or iJJtent of which shall be to 
enable any common carrier to ex.empt itself from any liability created by§ 8.01-57, sbal1 to 
that extent be void; but in any action brought against any such common carrier rmder or 
by virtue of such secti� such common carrier may set off therein any sum it bas 
coZJtributed or paid to any illsurance, relief, benefit or indemnity company that may have 
been paid to the injured employee or the person entitled thereto OD. account of the injury 
or death for which sucb action was brought. 

Reviser's Note: 

No change has been made to present § 8-644. 

§ 8.01..Sl. Definition of "common earner'' as used in article.-1be term "common
carrier" as used in the four preceding sections sbaU include the receivers or other persoDS 
or corporations charged with the duty of the .maaagement or operation of the. business of a 
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common carrier by railroad; but sbaI1 .not mdude persons, firms or corporatiom OWD.iDg or 
operatiDg railroads when such railroads are primarily .azJd chiefly used as iacide1:Jta] to the 
operation of coal, gypsum or mm mines or saw mm.s, nor sba1l it apply to any railroad 
owned or operated by aay CODDty. 

Reviser's Note: 

No change has been made to present § 8-645. 

§ 8.01-62. Action may embrace liability· under botb State and federal acts.-The
motion for judgment or other pleadmg iD. any such action may embrace a came of action 
growmg out of any statute of the United States or tbis Commo.nwealtb for sucb mjury · or 
death, without· being demurrable Oil tbis account, and without the plaiD.tiff being required 
to elect under .which statute be claims. Sectioas B.01-57 through 8.01-61 sball not apply to
electric railways operated whoHy within this Commonwealth. 

Reviser's Note: 

This is present § 8-646 without substantive change. In place of 
"act of Congress of the United States of America" the Revisers have 
substituted ustatute of the United States or this Commonwealth". 
This minor change does not broaden the scope of present § 8-646 
but is made only to reflect case law that. it is not necessary for the 
plaintiff to specify whether the action is brought under the United 

. States or the Virginia statute; i.e.,it is sufficient if the facts alleged 
bring the action within either statute since the Virginia court has 
jurisdiction under both the federal and State laws. Shu.maker's Admix. v. 
Atlantic Coast Lme R.R. Co. 125 Va. 393 (1919). 

Altlcle 7. 

Motor Veldcle Aceideats. 

§ B.01-63. Liability for death � iajury to guest m motor vemde.--Any person
tnzJsported by the owner or operator of any motor vehicle as a guest without paymmt for 
sudi transportation and any personal .represeDtative of any such guest so transported sbaJl 
be entitled to recover damages agamst such owner or operator for deat.b or mj'&lries to tbe 
persoZJ or property of such guest resultmg 1rom the negligeD.t operatiotJ of such motor 
�de.. However,. tbis statute does not limit any, defense otherwise available to t.be owner 
or operator. 

Reviser's Note: 

No change has been made to present§ 8-646.1. 

§ B.01-64. Liability for neglipnce of minor .. -Evezy owner of a motor vebicle causiDg
or bowm,ty permitt:iDg a minor under the age of smeen years who is not permitted under 
tlae J)l'OvisiOllS of § 46..1-357 of this Code to drive such a vehicle upon a .bigbway, ad any 
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persoa who gives or lumisbes a motor vehicle to such minor. sbal1 be jointly or severally 
liable with sucb minor for any damages caused by the negligence of sucb minor in driving 
such vehicle. 

Reviser's Note: 

Except for correcting the cite to present Title 46.1, no change 
has been made to present § 8-646.2. 

Plmeat §§ 8-646.3 through 8-646. 7 are to be deleted. 

Reviser's Note: 

The deletion of these related sections is recommended since 
some appear to be potentially violative of Constitutional due 
process requirements. Regarding § 8-643.3, it is believed that the 
comprehensive nature of§ 8.01-221, which applies the same rule of
damages to the violation of "any statute,,. covers the application of
present § 8-643.3 and therefore the latter should be deleted. 

§ 8.01-65. Defense of laclc of consent of OWDer.--lt shall be a valid defense to any 
action brought for the negligent operation of a motor vehicle for the owner of such vehicle 
to prove that the same was being driven or used without bis knowledge or consent, 
express or implied. but the burden of proof thereof sba11 be on such owner. 

Reviser's Note: 

The word "such" which preceded the word ''action" in the 
second line of the present section has been deleted. The language 
"brought for the negligent operation of a motor vehicle" has been 
inserted after "actionn in the second line. Otherwise no change has 
been made to present § 8-646.8. 

§ 8.01-66. Recovery of damages for loss of use of vebicle.-Any person who sba.H be
entitled to recover for damage to or destructio12 of a motor vehide sbal1 be entitled to 
recover, in addition to any other damages to wmcb be may be legally entitled, the 
reasonable reimbursement per diem cost of bmng a comparable substitute vehicle for the 
period of time during which ,mcb person is deprived of the use of bis motor vehicle; 
provided, that such rental period sba1l not exceed a reasonable period of time for such 
repairs to be made or if tbe original vehicle is a total loss, a reasonable time to purchase a 
new vehicle; provided further, however, that nothing herein contained shall relieve the 
claimant of the duty to mitigate damages. 

Reviser's Note: 

No change has been made to present § 8-646.9. 
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Actions for the Sale, Lease,, ExcbaJJge, RedemptiOZJ a.ad Other Disposition of LatJds of 
persons under a Disability. 

§ 8.01-67. Definitions; persons under a disability: fiduciary.-The terms "fiduciary'
and jj)erson under a disability' as used in this article sbaJl have tbe meaZJings_ ascribed to 
tbem in § 8.01-2. 

Reviser's Note: 

See§ 8.01-2 and the Reviser's Note thereto. 

§ 8.01-68. Jurisdiction.-Circuit courts iD: the exercise of their equity jurisdiction,
upon being satisfied by competent evidence independent of the admissions in the pleadings 
or elsewhere in the proceedings, that one or more of tbe types of relief hereinafter 
specffied w:iJ1 promote the interest of an owner of Jan� or any interest therein, who is a 
person under a disability as defined in this chapter, and taking iD.to consideration. the rights 
of ey otber party interested in such land, may order the sale, exchange, lease, 
eacumbrance, redempti01l, or otber disposition of such real estate as to the court may 
seem just and equitable. 

In the case of the sales of such lands or iD.terest therein, the cowt sba1l be governed 
by the estabHshed practices for judicial sales generally except as they may be specfficaJly 
modified by provisions of this article. 

Reviser's Note: 

Present§ 8-675 is· unnecessarily complicated due to numerous 
amendments made over a century or more in past legislatures. The 
thrust of the present section, which is attempted to be preserved, is 
to authorize the promotion of the .interest of the person under a 
-disability without injuriously affecting the rights of the persons who 
may have an interest in the land also and therefore the court must 
take into consideration "the rights of any other person interest in 
such land." It is believed the proposed criteria embraces all the 
details that are set out with needless verbosity in present 8-675 as 
·well as in some of the other existing statutes, for most of which the
�Revisers recommend deletion. (Present§§ 8-675, 8-677, 8-681, 8-682,
and 8-683, are represented.by proposed§ 8.01-68 .

t-::-·· . Moreover, the court is authorized in this proposed section to
�promote the interest of a person under a disability and therefore it is 

. :=.believed unnecessary to specify in detail his best interest such � 
�.�ucation, maintenance and other needs that can be found in. 
1,.�eral existing statutes. The court's power ''to prpomote the 
�rest" covers any and all such needs as the court deems 
[�propriate. 
t�:..:�· .. 

t�·� § 8.01-69. Commencement of suit; parties.--Any of the relief specified in this article 
�besought by bill ill equity filed by a fiduciary, as defined in this article, or by any 
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other person having an interest ill the subject matter of the proceedmgs. A person under a 
disability, fiduciary, all those who would be the heirs of distnbutees of tbe defendant 
person under disability jf be were dead, and aH other persoDS mterested in the subject 
matter of the proceeding, sba.11 be made parties defeadant wbea aot parties plaintiff. 

Reviser's Note: 

This is present § 8-676 which has been simplified. For the 
second paragraph of§ 8-676, see§ 8.01-70. 

§ 8.01-70. Bar of dower and cmtesy.-Any sale or e.acumb.r.azJce of land under tbe
provisions of this article sba11 operate to bar the contmgellt light of dower of the wife in 
the share of ber husband iD the land so sold or encumbered, ud to bar the coatiDgeat 
right of cu.rtesy of the husband in the share of bis wife in tbe lJmd so sold or encumbered, 
whether such wife in the first mstallC:e, or tbe husband in the second instan.� be made 
party to the sutt or not. 

Reviser's Note: 

The language of this proposed section is verbatim from the 
amendment adopted in 1973 and tacked to present § 8-676. 
Apparently the General Assembly intended to equate the provisions 
barring contingent marital rights in land sold under this article with 
the similar provision regarding sales for the purpose of partition of 
land. (See present§ 8-695 which heavily influenced the enactment 
of this statute.) 

Present §§ 8--686 and 8-687. To be deleted. 

Reviser's Note: 

Present §§ 8-686 and 8-687 appear to be in conflict with the 
1973 Legislative amendment of present § 8-676. See Reviser's Note 
to§ 8.01-70. 

§ 8.01-71. How dower or cwtesy passed when spouse is a person under disability;
rights in purchase money.-1.f the husband or wife of a person under a disability wishes to 
sell or encumber real estate and to have her right of dower, or bis right of curtesy, therein 
reJ� .he or she, as the case may be, may bring a.o action in the circuit court as 
prescribed in subdivision 4. of§ 8.01-261. To sucb petition tbe person under a disability 
and bis or her fiduciary if one bas been. appointed, shall be made parties defendant, and 
the cowt, pursuant to the provisions of § 8.01-9, sba11 appoint a guardian ad 1item for the 
person under a disability. The guardian ad Jitem, as well as a.oy such fiduciary, sbaH file 
answers to the action. If it appears to tbe cowt to be pro-per, a.o order may be made for 
the execution of such release by a commissioner to be appointed by the court for that 
purpose, which release sba.11 be effectual to pass such right of dower or of curtesy, as the 
case may be. But, in the case of a sale the court sball .ma.lee such order as in its opinion 
may be proper to secw-e to the person under a disability the same interest in tbe purchase 
money and the income thereof that she or be would have bad in the real estate and income 
thereof if it bad not beea sold, or, at the discretion of the court, to secw-e to her or to him 
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out of the purchase mODey such sum in gross as ill tbe court's opinion may be sutlideat to 
compensate her for right of dower or bim for right of curtesy. 

Reviser's Note: 

-·
Minor language changes have been made to present § 8-688 and 

a proper reference to the proposed applicable· venue section has 
been inserted. Also a proper reference to the appointment 
provisions of a guardian ad litem,. § 8.01-85, has been inserted. The 
definitional terms of ccfiduciary" and "person under a disability" 
have been inserted. 

It is important to ·note that the import of this statute pertains to 
the dower or curtesy interest of the insane person and how such 
contingent interest of the insane person may be passed by the same 
spouse. Section 8.01 .. 70 bars any contingent right of a sane spouse 
where the other spouse is insane and the property is to be sold (See 
§ 8-695 and Reviser' Note of proposed § 8.01-70.)

§ 8.01-72. Whea death to abate such suit.-A suit instituted under tbis article sba11
abate by reason of the death of the person under. a disability unless a sale, e.rcha:age, lease, 
encumbrance, redemption, or otber disposition of real estate has been COZJfirmed by a 
decree in such suit 

Reviser's Note: 

This section alters present § 8-678. The term "the person under 
a disability" has been substituted for the enumerated �rsons 
presently listed in § 8-678. The phrase "unless a sale, exchange, 
lease, encumbrance, redemption, or other disposition of real estate 
has been confirmed" has been inserted in place of present langua.ge. 
This proposed language relates back to similar language located in 
proposed § 8.01-68 .. 

This section has been rewritten but there has been no change to 
the substance of the existing law that confirmation by the court of 
its action will allow the court to proceed to a conclusion of the 
transaction even though the defendant party under a disability may 
have died subsequent to such confirmation. 

§ 8.01-73. Guardian ad litem to be appomted.--ln every suit brought UDder this
article, a guardian ad Iitem shall l,e appomted for persons UDder a disability and for all 
persons proceeded agatast by an order or publication under tbe designation of "parties 
unlmOWll" as provided for in § 8.01-316. The guardian ad Iitem shall file an answer as
suc.b. 

Reviser's Note: 

: This section is present § 8-679 but principally eliminating the 
_. provisions regarding an answer by infants over the age of fourteen 
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years. The provision is useless since the infant must be made a 
party, he may presumably answer regardless of age, if he wishes to 
do so. 

Under the provisions of this section? the guardian ad litem 
appointed shall also represent the interest of "unknown parties," if 
any, who are proceeded against by order of publication. 

With the adoption of this proposal, the deletion of present § S.. 
680 is in order. 

Present § 8-680. Fail.ure to aaswer m persoa and as guardiarJ ad Jitem. To be deleted. 

Revise�s Note: 

See last paragraph of Reviserts Note under§ 8.01-73. 

§ 8.01-74. Leases on bebalf of persons uuder a disability; new leases.-A Lea.ses on
beba1f of persons under a disability. When a person under a disability is entitled to or 
bound to renew any lease, any fiduciaty on behalf of such person under a disability or any 
other interested may apply by motion after reasonable notice to parties having a present 
interest in tbe property to be leased, to the circuit court as prescribed in subdivision 4. of § 
·8.01-261, and by the order of the cowt any person appom.ted by it may, .&om time to time,
summder or accept a sunmder of such lease, or take or make a .uew lease of the same
premises for such term ancf with such provisions as the court directs. Such reasonable
sums as are ill.curred to renew any such lease sbaII, with interest thereon, be paid out of
the profits of the leasehold premises, and be a charge there on until payment.

B. New leases. When it sball appear to a circuit court that the interests of a person 
under a disability wi1J be promoted by the execution of a.oew lease, where .uo prior lease 
exists, any fiduciary or any other person interested in the subject matter may apply ill like 
summary fasb.ian as stated in paragraph A. above and upon sbowm:g·to the satisfaction of 
the court tbat the provisions therein were compled with, including reasonable .uotice to 
parties bavillg a present interest to the property to be leased, the circuit court upon the 
consideration of the probable length of the disability and the duration of the proposes 
lease, may order such lease to be executed. Such lease may be renewed or surrendered at 
any time pursuant to paragraph A above and under such conditions as the court may 
direct. 

Reviser's Note: 

This is present § 8-674 with minor lan�ge changes to conform 
with the recommended definitions set out in§ 8.01-67. Although§ S.. 
67 4 is seldom used, the summary procedure therein as permitted 
may have the benefit of speed and economy when the only purpose 
sought is to renew a lease. 

In proposed subsectj.on B, there is a provision pertaining to new 
leases where no prior lease exists. This alternate procedure 
recommended with regards to a new lease is designed to afford 
economy and speed in a summary fashion rather than requiring� 
under proposed § 8.01-68, the complicated procedure for a sale, 
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:.lease, exchange, redemption, or other disposition of the land of a
· :J)e!Son under a disability. Obviously a lease is less dispositive than a
··sale and, except in the extraordinary cases, the formal requirements
··of sale and exchange need not be required. It is for this reason the
·Revisers recommend extension of the summary proceedings now
pr�vided in existing§ 8-674 to .. renewal of leases as well as to new

: leases. 
J.;_. 

In this proposed subsection, therefore, similar to a sale or other
. dis�sition,. the lease can_ only be_ executed upo� proper noti� to
·�es having a present mterest m the property to be leased and
only if the court deems such lease will promote the interest of the
disabled person. Judge Lamb advocated an uncomplicated
procedure long ago and cited the legal construction and legislative
limitations of present § 8-674. As Judge Lamb pointed out, the
·prime consideration and safeguard needed for any simplified

·. procedure is that the court be empowered to consider both the
.Jength of ·the disability and the duration of the lease before a judge

: --orders an excution of the lease. (Lamb, "Virginia Probate and
.Practice" at 280 (1957) .. See also Note: "Sale, Lease, Encumbrance,

:-'of Infant's Land", 47 Va. L. Rev. 534, 550 (1961).) Thus the Revisers
:· have placed such a power with the court. Subsection B. is designed,
· moreover, to keep the standard of "judicial vigilance" that Judge
· lamb felt was necessary in order to protect the interest of a person
� under a disability. 
�-· 
\.-=� § 8.01-75. Wbo not ·to be purcbaser.-At any sale Ullder this article neither a 
f�c:ialy for a person under a disability, as defmed under this article, nor the guardiall ad
i 4item sbal1 be a ptm:haser directly or indirectly. 
t'i", \. 

Reviser's Note:

r .. � The proposed section is in substance the same as present
isection § 8-684 except to remove the disqualification of a lessee as a
t purchaser of the land. It is believed a lessee may often be a ready
�.and willing purchaser and the person under a disability should not
� be deprived of the opportunity to make an advantageous sale undet
kthe supervision of the court to the lessee. The term "fiduciary" ha!
f:i>een used to encompass the enumerated persons included in thE
�!)ttion of proposed § 8.01-67. 

�l· · § 8.0J-76. How proceeds from disposition to be secured and applied; when same ma1
mw.-7be proceeds of sale, or .rents, income, or royalties, arising from the sale o

or otber dispositioa, of lands of persons UDder a disability, whether m a suit for sal,
lease tlJereot or ia a suit for partition, or in condemnation proceedmgs, sbal1 b

under the direction of tbe court for the use and benefit of tbe persoas entitled t,
··• -estate; aad in case of a trust estate subject to the uses, limitatiom, ud ccmditiom
�mam· fd ill the writ:mg creating the trust The court shall take ample security for a
PPeltlmeatts so made, ed from time to time require additiOJJBl security, if necessary, aa

uy proper order for the faithful appli.catiotJ ed safe investment of the fuad, am le
, ma.aagement ud preservation of any properties or securities ia which the same ha
_ . invested, and for tbe protection of the rights of an persons interested therein, wbetht
. ,· .ri&hts be vested or co11tiD.gea.t, but notbiag bereiabefore contained shall prevem tl:
.: .baring charge thereof from directiZJg such fuD.ds to be paid over to tbe legal



appointed and qualified liduciaiy (as defined in § 8.01-67) of the person under a disability, 
whenever the court is satisfied that such fiduciary bas executed sufficient bond; or 1rom 
applyia.g at any time all or any portion thereof to tb.e proper needs and requiremeats of the 
person WJder a disability. Provided, however, tbat if such funds do not exceed two 
thousand five hundred dollars, tb.e court, m its discretion and without the intervention of a 
fiduciary, may pay such funds to any person deemed appropriate by the court for the use 
and benefit of a person under a disability, whether such person resides witb.in or without 
tbe Commonwealth. Such funds not m excess of two thousand five hundred dollars shall, 
when paid over to such person deemed appropriate, be treated as persODal property. 

Reviser's Note: 

.. . Minor language changes have been made to present § 8-685 to 
implement the proposed definitions of "a person under a disability" 
and "fiduciary''.· 1n addition, a provision has been added which 
permits the court in its discretion to order payment of the proceeds 
of sale to a person whom the court deems appropriate when the 
funds of the sale do not exceed two thousand five hundred dollars. 
However, the new language does not change the court's 
consideration that such lesser amount is to be used only for the use 
and benefit of a person under a disability, whether such person 
resides within or without this Commonwealth. 

§ B.01-77. What proceeds of sale to pass as real estate.-Tbe proceeds received under

the precediag provisions of this artide or under Artide 9 (§ 8.01-81 et seq.) of this chapter, 
from the sale or division of real estate of a person unde:- a disability or so much thereof as 
may _remain at such persons's death, if such person continue until death incapable from 
aay cause of making a will, sball pass to those who would have been entitled to the Jarid if 
it bad not been sold or divided. 

Reviser's Note: 

Minor language changes have been made to present § 8-689 for 
clarity. 

§ 8.01-78. Alternate procedure for sale of real estate of a person under a disability.­
If the personal estate of any person WJder a disability for whom a fiduciary bas been 
appointed under any of the provisions of Title 37.1, be insufficient for the discharge of bis 
debts or if the pP..rsonal estate. or residue thereof after payment of debts and the rents and 
pronts of his real estate be insufficient for his maintenance and that of his family, if any, 
the fiduciary of bis estate may petition a circuit court for authority to mortgage, lease or 
sell so much of the real estate of such person as may be necessary for the purposes 
aforesaid, or any of them, setting forth in the petition the particulars and amount of the 
estate, real and personal, and a statement of tbe application of any personal estate, and 
debts and demands existing against the estate. 

Reviser's Note: 

Only minor language changes have been made to present § 8-
689.1. The terms "fiduciary'' and "a person under a disability", as 
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defined in§ 8.01-67, have been incorporated into the section. 

This section, moreover, is restricted to the provisions of Title 
37.1. 

§ 8.01-19- Same; reference of petition to comrnissicmer.-On the presenting of such
petition it may be referred to a mmrnissiOJJer in dwJcery or to a special comrnissicmer 
appointed by the court, to iDquire into and report upon tbe matters therein contailled, 
whose duty it shall be to make such inquiry, to give JJotice to ed bear all parties 
interested in such real estate and to report thereon with all co.ove.oie.nt speed 

Reviser's Note: 

This is present § 8-689.2. The reference to a commissioner in 
chancery or a special commissioner has been made permissive 
rather than mandatory. Also the commissioner is required to give 
notice to all interested parties. 

§ B.01-80. Same: action of court on report; application of proceeds of transaction.-lf
upon the coming ill of the report and examiaation of the matter it sba11 appear to the court 
to be proper, an order shall be entered for the mortgaging, leuing, or sale, 012 such terms 

. and conditions as the court may deem proper, of so much of such real estate as may be 
necessary; but 120 conveyance sball be executed Wltil such sball have been Cozmrmed by 
the court. Tbe proceeds of such transactioas shall be secured and applied under tbe order 
of the court. 

. 
Reviser's Note: 

This is present § 8-689.3. The last sentence of this present 
section, which is limited to sales, bas been expanded to include 
mortgaging and leasing by the insertion of the word "'such" for ��e 
sale" near the end of the first sentence and the words "such 
transactions" for the word "sale" in the last sentence. 

Present § 8-689.4. Validation of sales, etc., of bmd of incapacitated persons. To be 
deleted. 

Reviser's Note: 

This ·section is being deleted as it is merely a validating statute 
which no longer has any utility. 

Articles. 

Partitio&. 

§ 8.01.Sl. Jurisdiction ·of partition of land.-Temmts in common, joint tenants, and 
COJ)aTCeners of real property, including mineral rights. east and south of the Clia.ch River, 
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sba1l be compellable to make partition; and a lien creditor or any owner of. undivided 
est.ate in real estate may also compel partition for the purpose of subjecting the estate of 
bis debtor or the rents and profits thereof to the satisfaction of bis lien. Any court baVing 
general equity jurisdiction shall have jurisdiction ill cases of partition; md ill the exercise 
of such jurisdiction may take cognizance of aH. questions of Jaw affecting the legal title 
that may arise in any �eedmgs, between such tenants in common, jomt tenan� 
coparceners and lien creditors. 

All partit.iom of mmeral rigb"tS heretofore bad, are hereby validated. 

Reviser's Note: 

.. The reference in present § 8-690 to venue has been deleted 
pursuant to the consolidation of venue provisions under proposed 
Chapter 5. This change is in line with effort to eliminate the 
confusion of jurisdiction and venue. The venue provision regarding 
partition. is found in proposed Chapter 5, Subdivision 4. of § 8.01-
261. 

§ 8.01-82. When shares of two or more laid off togetber.--Aay two or more of the
parties, if they so elect, may have their shares laid off together when partition can be 
conveniently made in that way.

Reviser's Note: 

This is present § 8-691 without change. 

§ 8.01-83. Allotment to one or more parties, or sale, in lieu of partition.-When
partition cannot be conveniently made, the entire subject may be allotted to any one or 
more of the parties who will accept it and pay therefor to the other parties such sums of 
money as their interest therein may entitle them to; or in any case in which partition 
cannot be conveniently made, if the interest of those who are entitled to the subject, or it.s 
proceeds, will be promoted by a sale of the entire subject, or allotment of part and sale of 
the residue, the court, notwithstanding any of those entitled may be a person under a

disability, may order such sale, or an allotment of a part thereof to any one or more of the 
parties who will accept it and pay therefor to the other parties such sums of money as 
their interest therein may entitle them to, and a sale of the residue, and make distribution 
of the proceeds of sale, accordillg to the respective rights of those entitled, taking care, 
when there are creditors of my deceased person wbo was a tenant in common, joint 
tenant, or coparcener, to have the proceeds of such deceased person's part applied 
accordmg to the rights of such creditors. 

Reviser's Note: 

This is present § 8-692 without substantive change. The phrase 
"a person under a disability" which is defined in proposed§ 8.0l-67t 
has been substituted for ''an infant or insane person". 

§ 8.01.s.4. Application of proceeds to payment of Hen.-When there are liens on the
interest of any party in the subject so sold, the court may, on the petition of any person 
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boJdmg a Iie14 ascertain tbe liens, and apply tbe dmdead of such party iD tbe proceeds of 
sale to the discharge thereof, so far. as the same may be necessary. 

Revisees Note: 

The phrase "in judgment or otherwise,, has been deleted from 
present § 8-693 as unnecessary language. No changes in substance 
have been made. 

§ 8.01..SS. Disposition of share in proceeds of a person under a disability.-Tb.e court
makiDg a.a order for sale sba.ll, when the dividend of a party exceeds two thousand five 
lP.mdred dollars, if such J»!.TtY be a person l1l2der a disability, order the same to be disposed 
u the proceeds of a· sale under the provisiOIJS of§ 8.01·16 are required to be invested. 

Reviser's Note: 

This is present § 8-694. The word "disposed" has been 
substituted for the word "invested" regarding the disposition of 
proceeds in a sale of an infant's land. Following the language 
udisposed as the proceeds of a sale undern the. language uthe 
provisio�s of§ 8.01-76" bas been inserted. Thereafter, the Revisers 
have deleted all the following language of § 8-694 in order to make § 
§ 8.01-85 and 8.01-86 consistent with one another. The language of 
the two present sections, §§ 8-694 and 8-695, is sufficiently different 
and causes some consternation in attempting to reconcile them. By 
deleting the language in this statute and referring back to the 
provisions of§ 8.01-76, the Reviser's proposed change gives clarity 
to the proper disposition of proceeds from a sale of an infant's or 
insane person's land. The Revisers have deleted "an infant or insane 
person" and have substituted in its place the term "a person under a 
disability" which is defined in proposed § 8.01-67. 

§ 8.01-86. Such sale bar dower ll1Jc1 curtesy.-A sale of lalJd made UIJder the
provisions of this article ·sbaH operate to bar any coatiDgent right of dower or curtesy in 
any share so sold whether or not the owner of such share be made a party to tbe suit 

Reviser's Note: 

No change in substance has been made to present § 8-695. 

§ 8.01.S7. Validation of certain partitions prior to Act of 1922.-All partitions
heretofore bad, when the proceedilJgs CODformed to the law as it existed prior t.o the 
amendment of § 5281 of the Code of 1919 by an act approved March twenty-seventh, 
.nineteen hundred and twenty-two, although they did not conform to such section as it read 
uader the amendment of nbleteen hundred and twenty-two, as aforesaid, are hereby 
v.a!idated; but nothing in this validating section sba11 be construed as intended to affect 
vested rights. 

Reviser's Note: 
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Undoubtedly some title disputes exist that will require 
examinations of title as far back as the transactions covered by this 
section, present § 8-696. This section was enacted to correct a 
drafting error in the 1922 amendment to§ 5281 of the 1919 Code. 
Ne change has been made to this section. 

Prese.nt § 8-697. Validation of sales when stock bas been taken illstead of cash. To be 
deleted. 

Revisers Note: 

This section is to be deleted as it has no apparent utility in 
modem practice. It . was possibly passed to give validity to some 
transactions which took place prior to 1918. However, any rights 
that might be asserted involving such transactions would likely be 
barred by the passage of time. 

§ 8.01..SS. Decree of partition to vest legal title.-A decree heretofore or hereafter
made, coDfirmillg any partition or allotment in a suit for partition., shall vest in the 
respective co-owners, between or to whom the partition or allotment is made, the title to 
their shares under the partition or allotment, m liJce manner and to the same extent, as if 
such decree order such title be conveyed to them a.a.d the conveyance was made 
accotdiIJgly. 

Reviser's Note: 

No change has been made to present § 8-698. 

§ 8.01-89. When proceeds of sale deemed personal estate.-The proceeds of any sale
made uader § 8.01-83 sba1l, except as provided in § 8.01-77, be deemed personal estate 
from the time of the connrma.tion of such sale by tbe court. 

Reviser's Note: 

This is present § 8-699 without_ change. 

§ 8.01-90. When name or share of parties unknown.-If the name or share of any
person interested ill the subject of the partition be WJlmown, so much as is known in 
relation thereto sbalJ be stated in tbe bill. 

Revisers Note: 

This is present § 8-700 without change. 

§ 8.01-91. Effect of partition or sale on Jessee's rights.-Any person who, before the
partitioa or sale, was Jessee of any of the lands divided or sold, shall bold the same of him 
to whom such land is allotted or sold on the same term on which by bis lease be held it 
before the partition. 
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Reviser's Note: 

This is present § 8-701.. Some doubt had been expressed 
concerning this section, in view of the annotations in the present 
Code regarding a federal case ( Mitchell v. Weaver, 116 F. Supp. 707) 
that is purported to distinguish two prior Virginia cases ( Lucy v. Kelly 
, 117 Va. 318; and PhDlips v. Dela.aey, 114 Va. 681). 

. After reading these cases, the Revisers are of the opinion there 
is no distinction or inconsistency between the cases and the case of 
Phillips v. Dela.Dey clearly interprets the section to mean precisely what 
the lang uage imports. Therefore, the Revisers have no 
recommendation for change of this section. 

· § 8.01-92. AUowance of attomeys' fees out of unrepresented sbares .. -ln any partitiOZJ
suit when there are unrepresented shares, the court sba.11 aHow reasonable fees to tbe 
attorney or attorneys bringing tbe action on account of the services rendered to tbe 
parceners UZJrepreseated by counsel. 

Reviser's Note: 

This is present§ 8-701.1 without change. 

§ 8.01-93. Partition of goodst etc.., by sale, if .necessazy .. -Wben an equal division of
goods or chattels cannot be made in kind among those entitled, a court of equity may 
direct tbe sale of the same, and the distribution of the proceeds according to the rights of 
the parties. 

Reviser's Note: 

Present § 8-702 is seldom used but nonetheless is grand in its 
design to fulfill a useful purpose (e.g., in the case of heirs or 
distributees seeking settlement of a decedent's estate). Therefore, 
no recommendation for change has been made to this section. 

Present § 8-703. Jurisdiction of partition of persoml property and proceedings 
tberefor.-Every general district court sha1l have jurisdiction of proceedings for partition of 
persoaal property, witbi.n the limits as to value ed in accordance with the provisions 
bereinafter contained. 

Wbea joint owners of personal property of tbe value of more than twenty dollars but 
aot more than five thousand dollars camaot agree upoa a partition thereof,· any party m 
interest .may compel partition, the proceeding for which sbal1 be commenced by a petition 
presented to a general district comt as prescrilied m SubdivisiOD. 12. of§ 8.01-261. A copy 
of the petitiOZJ, together with a notice of tbe time and place the partitioner will ask. for. a 
bearing thereon, shall be served o.n each of the defendants at least tea days prior to the 
day of bearing. All subsequent proceedmgs sba1l be in accorclance with tbe applicable 
provisions of this chapter for partition of real estate; provided tbat, if the partitiOZJ be 
made in kind, the commissioners need not necessarily be freeholders. 

If tbe value of the property exceeds five hundred dollars, tbe case sba1l, UJ)QD tbe 
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application of a.ay defendant, be removed by the general district court. to any circuit corut 
of the county or city having junsdictioZJ of removals from such general district court, ill 
like manner as other civil cases are so removed, upon the applicant complying with aH the 
provisions of law concerning removals from general district court in other civil cases. 

Aay party aggrieved by a liDa1 judgment rendered by the general district court ill any 
such proceeding sbal1 have an appeal of right to any circuit court of tbe county or city 
having jurisdiction of appeals bom such general district court, to be perfected within the 
time, a.ad in a11 other respects in accordaZJce with the provisions of law concerning appeals 
from general district court in other civil cases. 

Revisers Note: 

This section will be transferred to Title 16.1 because it relates 
entirely to courts not of record. Wherever the term "trial justice" 
appeared in this section, present § 8-703

., 
the words 0general district 

Court,. has been substituted therefor. The reference to "civil justice, 
and civil and police justice" was deleted. The wordage "within the 
limits of the territory for which he is appointed" was deleted in 
conformity with proposed Chapter 5 on Venue. The sum of three 
thousand dollars was changed to five thousand dollars in 
conformity with recent legislative changes regarding such amounts. 
With regard to removal, ''two hundred dollars" was changed to 
"five hundred dollars." The language "court of record" was 
replaced with "circuit court". 

Article IO. 

Sale, Lease, or .Ezchange of Certain 

Estates m P1q,elty. 

§ 8.01-94. When sold, leased or excbanged.-Wbenever an illterest in property, real
or personal, is held by a person, natural or artificial, with remainder or limitation over 
contingent upon any event. or for bis life or for the life of another, and there is limited 
thereon any other estate, vested or contillgent, to any other such person, whether in being 
or to be thereafter bom or created in any man.aer whatsoever, such person holding an 
illterest in the property so subject to remainder or limitation over or for bis own life, or bis 
committee, or, if the estate so held be for the life of another, then bis heir or personal 
representative, as the case may be, may for the purpose of obta.i.DiIJg a sale or leasing or 
exchange of the fee simple ilJterest or absolute estate in such property, if the sale or 

. JeasiD.g or exchange thereof is not prohibited by the instnzment creating· the estate, and the 
remaindermen, or any of them, whether in being or hereafter to be born or created, are 
from any cause incapable at the time of filing the bill as herein provided or of giving their 
assent, or the remainder or .limitation over is contingent or defeasible, file a bill in equity in 
the circuit court stating plainly the property to be sold or leased or exchanged and all facts 
calculated to show the propriety of such sale or lease or exchange. A like bill may be filed· 
for the sale or leasing or excha.age of the remainder in such estate by a remainder.man, bis 
guardian or committee. All persons interested in the property presently or contingently, 
other than the plaintiff, sbaJ1 be made dtfendants, and if such remaindermen be not bom 
or created at such time of filillg such bill, such suit sball not for such cause abate, but 
such unborn person or uncreated artificial person sba11 be made. defendant and subject to 
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tbe decree of the comt by tbe name of �n unlmown or person yet to be born or 
c:,eated," and tbe court sba1I upon the filing of such biD appoiD.t a guardian ad 1item to 
defend tbe interest of such unbom petSOZJ or uncreated artifi.da.1 person. If it be clearly 
sbow.n mdepeadeatly of any admissions in tb.e pleadmgs that tbe iaterest of tbe plamtiff 
wi1l be prom.ot«I and the rights of no other persoa will be violated thereby, the court may 
decree a sale or lease or exchange of tbe property or any part thereof, or of tbe remainder 
therem. In case of a sale on credit, the court s1JaJ1 take amp].e security.. If such sale o.n 
credit be of real estate, a lien thereon sba.H be reserved. The title to any land acquired izJ 
any e:ccballge herein provided for sbail be held ud owned by the same persom in tbe 
same way, to the same ezte.at aad subject to the same amditions that tbey owned the 1aad 
given m such exclumge. 

Reviser's Note: 

This is present§ 8-703.1� Reference to venue or jurisdiction has 
been deleted in order to conform with the policy of presenting all 
venue provisions in a consolidated proposed chapter, Venue, 
Chapter 5. The requirement of verification of the bill has been 
eliminated. The last sentence has been deleted as misleading. Other 
minor language changes have been made without substantive 
change. 

§ B.01-95. Procedure in such case.-The procedure in such suit aJ2d the iavestmeat of
tJJe proceeds of sale shall be in accordance W'itb §§ 8.01-73, &01-75 and 8.01-76, so far as 
tbe same can be made appli.cable, and tb.e court may, in its discretiOll, commute tbe life 
estate accordmg to § 55-269.1 • .lJJ the case of a lease, however, tbe re.ats may be made 
payable direct to the person or persOllS mtitled thereto, for the time being. 

Reviser's Note: 

1bis is present § 8-703.2 without substantive change. 

§ 8.01·96. Decree for sale; bow made; bond of commissiaoer.-In deaeeizlg a sale 
under any provisions of Jaw, the court .may provide for tbe sale of property bl any part of 
tile Common� ad may direct the sale to be for cash, or on sucb credit and te.nm as 
it may deem best, and it may appoim one or more special commiscione.rs to make such 
ale. No special commissioner, appoblted by a court, sball .receive money under a decree, 
until .be gives boJJd, with approved security, before such court or its clerk, in a pezwtJ' to 
be prescribed by the court, COZJditioaed upon the faitbfu1 discbarge of bis duties as such 
commissioner and to accormt for and pay over as tbe court may direct all m01Jey that may 
come into bis bands as such commissioner. 

Reviser's Note: 
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Only minor language changes have been made to present § 8-
655. 

§ 8.01-97. Delinquent taxes to be ascertained.--lzJ every suit brought in this
Commonwealth for the sale of lands for tbe payment of debts or to subject lands to the 
payment of Hem binding thereoJJ. it shall be tbe duty of the court, or any commissioner to 
whom tbe cause is referred, to ascertain all delinquent taxes on such land together with 
penalties if any. 

Reviser's Note: 

The Revisers have made minor language changes and have 
rewritten part of present § 8-656 in order to simplify it. The last 
sentence and language pertaining to the sale of land for delinquent 
taxes has been deleted since such a sale is provided for in § 58-
1117._ let seq. 

§ 8.01-98. Sales of land when purchase price insufficient to pay taxes, etc.-In any
proceedings for tbe sale of real estate or to subject real estate to tbe payment of debts, it 
appears to the court that the real estate caimot be sold for enough to pay off the liens of 
taxes, levies, and assessments retumed delinquent agab:Jst it, and it further appears that 
the purchase price offered is adequate and reasonable, such sale sb.a1l be confirmed, and 
the court sbal1 decree the payment and distribution of the proceeds of such sale pro rata to 
the taxes, levies, and assessments due the Commonwea.ltb or any political subdivision 
thereof, after having first deducted tbe cost of such proceedings in court. Such decree ·sball 
be certified to the clerk of the appropriate court wbo bas charge of the delinquent tax 
books, and such derk sba11 cause the lien of such taies, levies, and assessments to be 
marked satisfied upon the list of delinquent lands regardless of whether the same sba.11 
have been paid in full. 

Reviser's Note: 

This is present § 8-657 without substantive change. The last 
sentence has been deleted as unnecessary. 

§ 8.01-99 .. Bond required of special commissioner for sale.-Except as bereilJafter
provided. no special commissioner sba1J advertise the property for sale or renting, or sell or 
rent the same, until he shall have given bond in a penalty to be prescribed by the court 
sufficient to cover at least the probable amount of the whole purchase money or such 
portion of the rent the court deems appropriate, and sbal1 bave obtained .from such deric a 
certificate that such bond bas been given. The certificate or a copy thereof sba11 be 
appended to the advertisement; provided, however, that in any case of such sale or rental, 
the court may direct aH the cash proceeds thereof to be deposited by the purchaser or 
lessee to tbe credit of such court in some bank to be desipated by it, and may direct that 
aH evidences of indebtedness arising from such transaction or rent be deposi.ted for 
safekeeping with such bank or the derk of such court and the court may ia its discretion 
thereafter dispense With the bond. 

The derk sball make the certificate whenever the bond bas beel1 given and note the 
same in the proceedings in the cause. Tbe certificate or a copy thereof sbaH be returned 
with the report of the sale or renting. 
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Reviser's Note: 

Minor language changes have been made to present § 8-658 to 
make it comport with modern practice and to simplify the statute. 

Regarding the posting of -�bond for rental of real estate, the 
Revisers have proposed discretion with the court to determine 
"such portion of the rent [as] the court deems appropriate" in 

. assessing the penalty bond prescribed by the statute. This proposal 
would allow the court to prevent an estate, such as an estate of a 
person under a disability, from having to expend a considerable 
amount of money to pay out a heavy bond premium that would be 
required for a long lease over a period of years. This dilemma would 
· be particularly true if the property produced substantial annual
rent. Therefore, this recommendation proposes an equitable
solution that is less harsh than the present section.

The provision for a clerk's fee in the last sentence of present§ 
8-658 has been deleted·as obsolete. 

 § S.01-100. Pellalties for false cert:ificate or failure to give bond.-If any clerk make a
certificate as to the boad, which is untrue, he and the sureties on bis official bond sba11 be 
liable to any person injured thereby; and, if he issue such cert:ificate, Jmowizlg it to be 
la1se, be sball, m. addition to such 1iabi1ity, be qui1ty of a Class 3 misdemeanor, ad, upon 
caavictio12, be removed bom ms office. Any special cornrnissioner who sbaI1 advertise 
property for sale or rent, and sell or rent the same before he sba1I have given bolld as is 
required by§ B.01-658 sba1l be guilty of a Class 3 misdemeanor. 

Reviser's Note: 

This is present§ 8-661. It is positioned here for logical sequence. 
The punishments prescribed in that section have been changed to a 
Cass 3 misdemeanor. Other minor language changes have been 
made. 

§ 8.0l ·101. Purchasers relieved of liability for purchase m01ley paid to such
mmmissioner.-When the certificate pursuant to the provisi01JS in § 8.01-99 sba1l .have 
been published with an advertisement of the sale or renting of property, or when such 
bond sba11 have beea given prior to a sale or .renang Dot publicly advert.ised, any person 
pun:JJasmg or nmtiZJg such property in pursuance of such advertisement or in pursuance of 
the decree or order of sale or nmtmg, sba11 be relieved of aB liability for the purchase 
JDOJJey or .rent, or any part thereof, which be may pay to any special cornrnissicmer, as to 
whom the proper certificate sbaJ1 have been appended to such advertisemellt, ar who sbaB 
-�given�ebonduoresaid

Reviser's Note: 

This is present § 8-659. The words "such certificate" have been 
replaced with the following language; "the certificate pursuant to 
the provisions in§ 8.01-658". This simple change is only to make the 
statute read with more explicitness. 
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§ 8.01-102. Purchasers not required to see to application of purchase money.-No
purchaser or rer,.ter at a duly authorized sale or reD.ting made by a receiver, persoaal 
representative, trustee, or other fiduciary sbalI be required to see to the application of tbe 
purchase money. 

Reviser's Note: 

This is present § 8-660 the last sentence of which has been 
deleted as unnecessary. No substantive changes have been made. 

§ 8.01-103. Special comrnissicmer or other person appoillted to do so to receive
purchase money, etc.-The specia.J mzzmJissioaer, who makes the sale or reatiDg, shall 
...receive and collect aU tbe pun:base money or nmt, Ullless some other person be appointed 
to co11ect tbe same Blld in such case tbe court sbalJ require of such person bond with 
surety iD such penalty as to it may seem fit. When such appointment is made, it sba1l be 
the duty of. tbe clerk to give 11otice thereof, in writmg, to tbe purcba.ser or lessee, to be 
served as other 11otices are required by law to be served; but no payment sball be made to 
the person so appoillted, until be sbaH have given tbe bond required by the decree or 
order; provided, however, that if, before the purchaser or lessee bas received notice of such 
appointment, be sba11 have made any payment on accoWJt of tbe purchase money or rent 
to tbe special commissioner, or any person appoiD.ted. for the purpose, who made the sale 
or renting, su� special comrnissioner, or other person, wbo made the sale or renting, and 
tbe sureties OJJ bis bond, sbaD be responsible for tbe money so paid, and the purchaser or 
lessee, who made the payment, shall not be responsible therefor. 

If any cleric fail to give the notice bereinbefore required to be given by him, be and 
tbe sureties oa bis official bond shall be liable to any person injured by such failure; and 
be sball, moreover, be quilty of a Class 4 misdemeanor. 

Reviser's Note: 

This is present § 8-662. The punishment prescribed has been 
changed to a Class 4 misdemeanor. Other minor language changes 
have been made. 

§ 8.01-104. When collection of money by commissioner, etc., larceay.-lf any special
commissioner or receiver, appoiD.ted by any court to collect money, and required by law, or 
decree of the court, to g;.ve bond before coUectmg the same, shall collect such money, or 
any part thereof, without giving such bond. and fail properly to account for the same, he 
sbal1 be deemed guilty of larcelly of the money so collected_ and not so accounted for. 

Reviser's Note: 

This is present § 8-663 with minor language changes . This 
statute does have penal provisions which might imply its transfer to 
Title 18.2. The Revisers recommend its retention in this article as it 
is believed the statute would be given more notice and attention by 
those to whom it specifically applies. 

§ 8.01-105. Rule against special commissioners, etc., for judgment for amounts due.-
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Any court of this Commo.a� may, at the iZJstaZJce of any party in interest, award a 
rule against any special commissioner or receiver appointed by or actmg UDder the 
authority of such court, and against the suret.y of such commissioner or rec:eiver, or 
against a purchaser at a judicial sale under a decree of such court, and agaizJst the surety 
or sureties of such purchaser, returnable to such date as the court may fix, to show cause 
wby judgment sba.ll not be eatered against them for any amount which tbe court may 
ascertain to be due from such commissioner, receiver, or purchaser. A rule issued under 
tbis sectioll sbaI1 be executed at least fifteerJ. days before the retum day thereof 

Reviser's Note: 

This is present § 8-664 with minor language changes. 

§ 8.01-106. How cause beard upon rule and judgment rendered-Upon the .return of
a rule executed under§ 8.0i-105 upon any of the parties thereto, the court may if neither 
party demand a jury, proceed to bear and determine all questions raised by such rule, BZJd 
sba11 enter a judgment against such special cornrnissioner, receiver, or purchaser, as the 
case may be, and bis surety or sureties, for the amouot appearing to be due by such 
M01missioner, receiver or purcbaser. or may enter judgment against such of them as bave 
been summoned to �er such rule. If it appears in such proceeding that such 
commissioner, .receiver, purcbaser, or any of them, or their sureties is dead, or under a 
disability, then such rule sbal1 be awarded against the personal representative of those 
dead, and the fiduciary of those who are Ullder a disability, and judgment may be rendered 
jointly and severally against such persozuu rep.reseDta.tive, fiduciary and tbose Jabormg 
under no disability in the same proceeding. 

Reviser's Note: 

This is present § 8-665. The second sentence of this section has 
been deleted as unnecessary. The term "person under a disability'' 
as defined in proposed§ 8.01-67 has been substituted for "insane or 
convict" and for other such references in this statute. Other minor 
language changes have been made. 

§ 8.01-107. Trial by jury of issues made upon rule.-1!, upcm the mum of such rule, 
aay party thereto demand a trial by jury, tbe court sba11 order a trial by jury to ascertain 
what liability, if any, exists against any such speda1 commissioner, receiver, ar purclJaser, 
and their sureties; and t:be court sba1l enter judgment an tbe verdict awarded by the Jury. 
New trials may be grtUJted as .iJJ other cases; and .notwithstallcfmg such rules be awarded 
and judgment be rendered against part. oaly of the penons liable thereto, the court may 
award new rules and proceed to judgment against all the parties wbo are liable thereto. 
The provisions of this section, and §§ 8.01-105 and 8.01-106, sba1l apply to any officers ed 
their sureties, acting under the decree of the court. 

Reviser's Note: 

This is present § 8-666 with minor languge changes. 

§ 8.01-108. When sureties of purchaser, etc., proceeded against by rule.-Whenever a
speeiaJ comrni ssioner, a receiver, purchaser at a judicial sale, or bis personal 
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.representative, or any of them, can be proceeded against by rule for the .recovery of money 
under §§ 8.01-105, 8.01-106 and 8.01-107, the surety of such commissioner, receiver, or 
purchaser, and the personal representatives of such sureties, may also be proceeded 
against under such sections. 

Reviser's Note: 

This is present § 8-667 with minor language changes . It is a 
useful section in that it saves time and expense by permitting the 
procedure for the issuance of a rule to show cause against the 
surety on the bond of any of the officers mentioned in the three 
preceding sectiOI1$ instead of requiring the person on whose behalf 
the proceedings are instituted to bring a separate action against the 
sureties. 

Present § 8-668. When sheriff or sergeant to execute decree or order of sale. To be 
deleted. 

Reviser's Note: 

The Revisers recommend the deletion of this statute as being 
unnecessary. 

§ 8.01-109. Commission for seJJing, collecting, etc.; each piece of property to
constitute separate sale.-For the services of commissioners or officers under any decree 
for a sale, including the collection and paying over of the proceeds, there sball .be allowed 
a commission of five per centum on amounts up to and including fifty thousand dollars, 
and two per cerrtum on aH above that and if the sale be made by one commissioner or 
officer and tbe proceeds coHected by another, the court under whose decree they acted 
shall apportion the com.mission between them as may be just 

For the purposes of this section, ea.ch piece of property so sold shall constitute a 
separate sale, even though more than one piece of property is sold under the same decree. 

Reviser-s Note: 

This is present § 8-669 with minor language changes. 

§ 8..01-110. Appointment of special commissioner to execute deed, etc., effect of
deed.-A court in a suit wherein it is proper to decree the execution of any deed or writing 
may appoint a special commissioner to execute the same on behalf of any party in interest 
and such instrument shall be as valid as if executed by tbe party on whose behalf it is so 
executed. 

Reviser's Note: 

This is present § 8·670 with minor language changes. 
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§ 8.01-111. What such deed to show.--Eve,y deed uecuted by any sucb 
camrnissio.ner pursuant to the provisions of§ 8.01-110 shall specitically set out as aearly as 
practicable the name of tbe petS01J on whose behalf the same is e%eCuted; provided, that 
nea such deed ccmveys the ngbt, title or mterest of the heirs of a person wbo is dead it 
sbal1 be sufficient for such deed to set out that the same is executed on behalf of the heirs 
of such decedent But a failure to comply with the proVisions of this sectioa sbaB not 
alfect or invalidate any such deed; ad all deeds beretofore executed by ey such 
commissioner in which such J)e1'SOD:S or heirs are not specitically set out are beleby 
validated. 

. Reviser's Note: 

This is ·present § 8-671. The phrase "pursuant to the provisions 
of § 8.01-110" has been inserted after the language "such 
commissioner". 

§ 8.01-112. Reinstatement of cause to appoiD.t special cornrnissioner to make deed.­
Any ended cause may be remst.ated for the purpose of eateriJJg a decree directiDg a deed to 
be made to any party clearly shown by the record to be entitled thereto, or for the purpose 
of substitutmg a new commissio.ner to make a deed in the place of one previously 
appointed for that purpose, but who bas died or become incapacitated to act before 
makiD.g sucb deed. 

Reviser's Note: 

Other than minor language changes no changes have been made 
to present § 8-672. 

§ 8.01-113. When title of purchaser at judicial sale not to be affected-If a sale of
property be made under a decree of a court, and such sale be CODfirmed, tbe atle of the 
purcbaser at such sale sbaJI .not be disturbed unless within twelve moaths from such 
COllfirmation the sale be set aside by the trial court or an appeal be aDowed by the 
Supreme Court, and a decree be therein afterwards eaterecl requirmg such sale to be set 
aside; provided tbat this limitation shall not affect B1Jy right of restitution of the proceeds 
of sale. 

Reviser's Note: 

This section, present § 8-673, is valuable for the protection of 
.bona fide purchasers at judicial sales. It has been construed not to 
protect a purchaser who relies on a void decree. (See BrealJam v. Smith, 
120 Va. 30 and Robertson v. Stone, 199 Va. 41.) The last sentence
regarding restitution has been rewritten without changing the 
substance thereof. Other minor language changes have been made. 

Article 12. 

. Detinue.
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§ 8.01-114. When. property to be taken by officer; summa,y of evidence, affidavits
aIJd report to be liled.-A I.a aa actioa of or wammt in detinue, a judge of the court 
before whom such action or wammt is pendillg, or a magistrate appomted pursuaat to 
Article 3 of Chapter 3 of Title 19.2 (§ 19.2-33 et seq.), may issue aa order or other process 
directed to the sheriff or other proper officer, as the case may be, commanding bim to 
seize the property for the recovery of which sucb action or wanut is brought, or a 
specified portiOIJ thereof, aad deliver same to tbe plaiD.tiff ·pendente lite under the 
circumstances hereinafter set forth. 

B. The judge or the magistrate aforesaid may issue such an order or otber process ex
parte upon tbe application of plaintiff, if there sbaH appear from his evidence, or that of 
bis witnesses: (i) the ki.Jld, quantity and value of the property as to which plaintiff seeks 
possession; (ii) (a) tbat such property wi11 be sold, removed, secreted, or otherwise 
disposed of by the deferidant, in violation of an obHgat:ion to plaintiff, so as not to be 
forthcoming to answer the final judgment of the court respecti1lg tbe same, or (b) that 
such property will be destroyed or materia11y damaged or injured if permitted to remain 
Ioager in possession of such defendant or other person claiming under him; and (iii) tbat 
plamtitrs claim of entitlement to recover said property bas a substantial basis. 

C. 1lJe judge or the magistrate, as the case may be, may receive evidence in the form 
of affidavits or ore tenus and, if the latter, shall record the name of each witness aad a 
brief su.m.mar.r of bis testimony. Such summazy, md all affidavits submitted, shall be filed 
with tbe papers in the cause, together with a written report of the action taken. on the 
plaintiff's request with the reasons therefor. 

Reviser's Note: 

This section, present § 8-586, and others in this article were 
amended in 1974 to make the procedure comply with the 
requirements set out in Fuentes v. Sbevizl, 407 U.S. 67 (1972); and 
Saiadach v. Family Fmance Corporation , 395 U.S. 337 (1969). These two 
cases were further discussed in a later case of Mitchell v. W. T. Gnmt, 
416 U.S. 600 (1974) in which the Supreme Court restricted the scope 
of the two former cases. Present § 8-586 meets the criteria of 
constitutionality set out in Mitchell v. W. T. Grant. Therefore no 
substantive changes have been made. 

§ 8.01·115. Bond required as prerequisite.-No such order or process, however, shall
be issued until the plaintiff, or some one for him, shall execute a bond, with sufficient 
surety. to be approved by and filed with the court, in a penalty at least double the 
estimated value of tbe property claim� payable to the defendant, with condition to 
redeliver the property so seized to the defendant, or to the person from whose possession 
it was taken, if the right to the possession sbaI1 be adjudged against the plaintiff, aad to 
pay aH costs which may be awarded against the plaintiff in such action or wammt, and all 
damages which may accrue to the defendant or any other person by reason of the seizure 
of such property WJder such order or process. 

Reviser's Note: 

This is present§ 8-587. The words "clerk or trial justicen have 
been deleted and the word "court0 has been substituted therefor. 



§ 8.0l-l16. Return of property to defendant or other ciaimant.-A. Subject to the
provisions of paragraph B. below, the defendant in any such action or wanant, or any 
other person claiming title to tbe property so seized and taken possession of by tbe officer, 
may have such property retum.ed to him at any time alter such seizure upon executing a 
bond, with sufficient surety, to be approved by the officer, payable to the plaintiff, iD a 
penalty at least double tbe estimated value of such property, with condition to pay all 
costs and damages which may be awarded against tbe defendant in such action or warrant 
and an damages which may accrue to any person by reason of the return of such property 
to the defendant or such c:JaumuJt, and also to have the property fortbcomiDg to answer 
any judgment or order of the court or judge respecting the same. Such band sba1J be 
delivered to such officer and by him returned to the office of tbe clerk or to the judge who 
issUed such order or process. T.be officer, on receiving such bond, shall forthwith. return 
tbe property taken by him to the defendant or any other person claiming title thereto or 
from whose possession it was taken. 

B. In any such action or warrant, upon application of the defendant after reasonable
notice to the plaintiff or bis attorney, the judge of the court in which such action or 
wammt is pending may order such property returned to tbe defendant upon such lesser 
security and upon such terms as in the nature of the case may be just and reasonable. 

C. If no such bond or other security be delivered to such officer after his seizing and
taking posession of such property, then same, if in the hands of tbe officer, sbal1 be kept 
by bi.m, unless it be perishable or expensive to keep, in which case it may be sold by order 
of the court; such sale to be made in the same manner as if it were a sale under execution. 

Reviser's Note: 

Other than the deletion of the phrase "or of the judge in 
vacation". there have been no changes made to present § 8-588. 

§ 8.01-117. Exceptions to sufficiency of bonds.-F.ither party may file exceptiODS, tc 
the sufficiency of the bond of the o'tber or of the claimant of the property, if be bas give! 
bond, or such claimant may file exceptions to the sufficiency of tbe bond of either parry 
ud the court before whom the action or warrant is pending, may, on the motion of eitbe 
party or of the claimant, after reasonable notice to the others, pass upon such exception 
and make such order thereupon as may be just and reasonable. 

Reviser's Note: 

This is present § 8-589. The words "or trial justice" and "or tt 
judge of such court in vacation" have been deleted in order. 1 
conform the section to modem practice. 

§ 8.01-118. Where bond filed with a general district court to be transmitted-A
bond filed with or retumed to a general district court shall be forthwith transmitted to ; 
clerk's office of the circuit court of the county or city to which appeals from sucb gen.E · 
district court lie. 

Reviser's Note: 
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This is present§ 8-590. The term "a general district court" has 
been substituted for the term "trial justice" . .  The word 
"transmittedn is substituted for the word "returned" since it is more 
expressive of the intent of the statute. The Revisers recommend the 
deletion of the language "corporation court of the ", retaining "the 
circuit court of the county or city" and substituting in place of "in 
which he resides" the following language: .. to which appeals from 
such general _district court lie,,. The circuit court to which the 
statute directs a bond formerly by trial justice to be returned, should 
not depend upon the residence of the judge as it did in the old 
statute upon the residence of the trial justice., but rather, should be 
returned to the circtlit court to which appeals may be taken from 
the general district court. 

§ 8.01-119. Hearing to review issWUJce of order or process under § 8.01-114 or to
consider request for such order or process.-A Within twenty-one days after the issuance 
of any ex parte order or process punuant to§ 8.01-114, or promptly upon application of 
either party, iD either event after reasonable notice, the court .in wbicb such action or 
warrant is pending sba1l conduct a bearing to review the decision to issue tbe order or 
other process described in § 8.01-:114, or to COD.Sider the request of the pla.intiff for 
issuance of such order or other process, whether or not the plaiD.tiff has attempted to 
previously obtain an order pursuant to§ 8.01-114. If the plaintiff gives reasonable notice of 
his intention to apply for such an order of process before the court. such bearing may be 
on the return day of the wammt Evidence may be presented in the same manner as in 
paragraph B. of§ 8.01-114. 

B. At the conclusion of the hearing, if the evidence shall establish the facts set forth
in clause (i), subsection B. of§ 8.01-114, and the court sba1l be satisfied from the evidence 
as to either the existence of one or more of the conditions set forth in clause (ii), 
subsection B. of§ 8.01-114, or that there is good reason to 'believe that the defendant is 
insolvent, so that. any recovery against him for the alternate value of tbe property and for 
damages and costs will probably prove unavailing, or that plaintiff may suffer other 
irreparable harm if his request is denied, and if it further appears to the court that there is 
a substantial likelihood that plaintiffs allegations will be sustained at the trial on the cause 
then the court shall issue the order or other process requested by plaintiff, or let st.and an 
order issued in the cause pursuant to § 8.01-114. If the decision of the court shall be in. 
favor of the defendant, the former order or process issued in the cause shall be abated and 
the property returned to the possession of the person from whom it was taken to abide the 
final trial of the action or warrant. Proof of insolvency as grounds for possession of goods 
by the plaintiH shall not be introduced for purposes of affirmmg a prior er parte order. but 
only upon an initial application for possession after reasoaable notice. 

C Issuance of any order or process pursuant to this section shall be subject to the 
provisions of§§ 8.01-115 a.ad 8.01-116. 

Reviser's Note: 

This is present § 8-591. The word "court0 has been substituted 
for the word "judge." The 1973 Session of the Legislature altered 
this section in order to conform with the Supreme Court decisions 
proviously mentioned in the Reviser's Note to § 8.01-114. The 
Revisers have concluded that the 1973 substantive changes conform 
with the present constitutional requirements of Mitchell v. W. T. Gran4 
416 U.S. 600 (1974). 
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§ 8.01-120. No verdict as to some items; omissiOD of price or value.-11 in such
detinue action, on an issue concer:aing several tbmgs, in one or more coW2ts, no verdict be 
found for part of them, it shall .not be em>r, but the plaintiff shall be barred of bis title to 
tbe things omitted; and if the verdict omit the price or value. the court may at any time 
bave a jury impaneled to ascertaill the same. 

Reviser's Note: 

. Other than inserting the word "detinue" before "action ... there 
has been no change made to this section, present § 8-592. 

· This section was enacted many years ago to change the
common law which was that if a verdict failed to enumerate and 
deal with all the articles for which detinue was sought, the verdict 
was defective and must be set aside and a new trial ordered. It has 
not been amended or modified for many years and it seems to be 
still viable. 

§ 8.01-121. Fmal judgment-When final judgment is rendered on the trial of such 
detinue action or warrant, the court sba1l dispose of the property or proceeds accordiDg to 
the rights of those entitled; and when in any such action or warrant the plaintiff sbail 
prevail under a contract which, regardless of its form or express tezms, was in fact made 
to secure the payment of money to the plaintif1 or bis assignor, judgment sbail be for the 
n!COvery of the amount due the plaintiff thereunder, or else the specific property, and costs 
and the defendant shall have the election of paying the amount of such judgmea.t or

surrendermg the specific property. The court may grant the defendant a reasonable time 
mt exceeding thirty days, within which to make such election upon such security being 
given as the court may deem sufficient. 

In the event that the defendant sba11 elect to surrea.der the property as aforesaid, the 
plajntiff upon delive,y of such property to bim or repossession thereof by him may proceed 
to sell the same in accordance with the applicable provisions of the Uniform Commercial 
Code (Virginia Code §§ 8.9-501 througb 8.9-507) with an the rights and responsibilities 
therein provided. 

Reviser's Note: 

This is present § 8-593. 

Though detinue originally was not a vehicle for collection of 
debts, this idea was conceived many years ago and so construed in 
Iloyd v. Federal Motor Truck Co., 168 Va. 72. The original purpose of 
detinue. of course, was to recover the specific property, bu1 
somebody got the notion it was a good way to collect the debt 
Presumably this is well imbedded in our thinking and ought to bE 
continued. It has been suggested however, that the decision in IJoyi 
v. Federal Motor Truck Co., supra, should be modified so as to· allow th•
plaintiff to recover a deficiency judgment. This change would seen
to be in accord with the Uniform Commercial Code to which th,
present statute (§ 8-593) defers. The revision attempts t•
incorporate these suggestions made by the Code· Commission. Othe
minor language changes have been made. The phrase "or judge
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has been deleted as unnecessary since "court" would encompass 
such language. 

Note: It may be noted that the applicable provisions of the 
Uniform Commercial Code require the plaintiff to exercise his rights 
in accordance with what is therein described as "reasonable 
commercial practice." There is a developing body of case law 
construing this phrase. 

It is significant that provisions of the Code for the enforcement 
of additional sales contracts which specifically allowed the court to 
award deficiency judgments(§§ 55-89 through 55-94) were repealed 
in 1964 when the Uniform Commercial Code was adopted. 

_ § 8.01-122. Charges for keepillg property.-Tbe legal charges, if any, for keeping any 
such property, w.bHe in the possessiOD of tbe officer, sbaD l,e paid by tbe pla.izJti.ff and 
certified by the officer to the court who, in case such order or process be aot abated and 
final judgment be rendered for the plaintiff, :sbal1 tax the same along with the other costs 
of tbe suit. 

Reviser's Note: 

This is present§ 8-594. The word "court'' has been substituted 
for "clerk or trial justice". 

§ 8.01-123. Recovery of damages sustained for property withheld during appeal.­
When a judgment for specific persoaal property is affirmed by an appellate co� or an 
injunction to such judgment is dissolved, the person who is entitled to execution of such 
judgment. or who would be entitled if execution bad not been bad, may, on motion to the 
court from which such execution has issued, or might issue, after fifteen days' notice to 
tbe defendant or bis personal representative, have a jury impaneled to ascertain the 
damages sustained by reason of the detention of such property, subsequent to such 
judgment, or if it was on a verdict, subsequent to such verdict; and judgment shall be 
rendered for the damages, if any, so ascertained. 

Reviser's Note: 

This is present § 8-595 without change. 

Ardde 13. 

Unlawful Entry aad Detaiaer. 

§ 8.01·124. Motion for judgment for UD.lawful entzy or detainer.-lf any forcible or
unlawful entry be made upon lands, or if, when the entzy is lawful. and peaceable, the 
tenant sbaH detain the possession of land after the right bas expired, w.itbout the consent 
of him who is entitled to the possession, tbe party so turned out of possession, no matter 
what right of title be had thereto, or the party against whom such possession is unlawfully 
detained may file a motion for judgment in the circuit court a.Ueging that the defendant is 
in possession and unlawfully withholds from the plaiD.tiff the premises in question. 
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Reviser's Note: 

nus is present § 8-789 rewritten to clarify the language and to 
make it consistent with the following sections of this article. The 
statute is also drawn to be consistent with the proposed statute of 
limitations and venue provisions of proposed Ch.apters 4 and 5 
respectively. Accordingly, the three year statute of limitations has 
been removed from this section and will be located in Chapter 4; the 
venue provisions are now in proposed§ 8 .. 0l-39(A)(4) of proposed 
Chapter 5. Reference to the *'general district court" and "summ.ons" 
has been deleted since it is believed that the proper interpretation of 
these statutes governing the remedy places the jurisdiction to bring 
this action by summons in a general district court pursuant to the 
provisions of proposed § 8.01-125. 

§ 8.01-125. When summons returnable to circu.it court; jmy.-Wben tbe actiOtJ is
commenced in. the circuit comt, the summons is .returnable thereto and, upon appHcation 
of either party trial by jury shall be had. 

Reviser's Note: 

The Revisers found the reference in the present § 8-792, 
regarding the return of the summons to a court of record, puzzling. 
No existing statutes of this present article have a provision by 
which the summons issued by a magistrate or district judge may be 
returned to the circuit court. This section has therefore been altered 
so that it applies only to actions commenced in the circuit court. 
Also, the final sentence granting actions of unlawful entry and 
detainer precedence on the civil docket has been deleted. This 
comports with the general deletion of such provision where there is 
no compelling reason for their precedence. 

§ 8.01-126. Summons issued by magistrate or judge of a general district court.-ln
any case when possession of any house, land or teneme.at is umawfully detained by tbe 
person ill possession thereof, the landlord, bis ageIJt, attorney, or otber person, entitled to
the possession may present to a magistrate or judge of a general district court a statement 
rmder oath of the facts which authorize the removal of the tenant or ot.ber person in 
possession, describing such premises; and thereupon such magistrate or judge of a geaeral 
district court sba.11 is....t:Ue his summons agai:ast the person or persons named in such 
affidavit. Such summons issued by a magistrate or judge may be directed to the sbetitf ll1Jd 
served in the same manner as the process issued from tbe court When issued by a 
magistrate it may be nmuied to and the case· beard and determined by tbe judge of a 
general district court. Such summons sbaI1 be served at least five days 'before the retum 
day thereof. 

Reviser's Note: 

This is present§ 8-791. The references to venue provisions have 
been removed since all-encompassing provisions for venue are to be 
located in proposed· Chapter 5. The word "general" has been 
inserted before "district court", and the reference to "sergeant" has 
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been deleted. 

§ B.01·127. Removal of action.--Notwithstanding tb.e provisions of§ 16.1-92, in any
case where the amount in controversy exceeds the sum of five hUDdred dollars in wbicb an 
action bas been commenced or a summons has been issued pursuant to§ 8.01-126, in or 
returnable to a geIJeral district court, removal of the action to tbe circuit court sbalI be 
conditional upon the tenant giving security for aH rent wbicb bas accn1ed and may accrue 
upon tbe premises, whether it accrues before or accrues after the removal, ud also for aB 
damages that have accrued or may accrue lrom an unlawful use and occupation of tbe 
premises. 

Reviser's Note: 

This is present§ 8-791.1. The word "general" has been inserted 
before "district court". Also the phrase "with sufficient corporate or 
cash surety'' has been deleted. It is up to the court to determine the 
type and adequacy of the security to be required. 

§ 8.01-128. Verdict and judgment; damages.-lf it appear that the plaintiff was
forcibly or Ulllawfully tumecl out of possession, or that it was UDlawfully detained .from 
him, the verdict or judgment sbal1 be for t.be plaintiff for tbe premises, or such part thereof 
as may be found to have been so held or .detamed. The verdict or judgment shall also be 
for such damages as the plaintiff may prove to have been sustained by him by reason of 
such forcible or unlawful e.at:ry, or Ul'Jlawful detention, of such premises, ed such rent as 
he may prove to have been owing to bim, provided such damages and rent claimed ·sball 
not exceed the jurisdictional amount of the court in which the action is tried. No such 
verdict or judgment shall bar any separate conCWTellt or future actioZJ for any such 
damages or rent as may not be so claimed. 

Reviser's Note: 

The limitation provision in present § 8-793 has been deleted; 
this comports with the general effort to locate all such provisions in 
proposed Chapter 4 of this Title. (Limitation of Actions). The phrase 
"at the time of the institution of the action" has also been deleted. 
Amendment of pleading provisions allows the plaintiff to claim 
damages which arise after the filing of the action. Other 
unnecessary language in the present section has been deleted; but 
no change in substance is intended. 

§ 8.01-129. Appeal from judgment of the general district court.-An appeal shall lie
from t.he judgment of a general district court, in any proceeding under this article, to the 
circuit court in the same manner and. with like effect and upon Hke security as appeals 
taken under the provisions of§ 16.1-106 et seq. The appeal shall be taken within ten days 
and the security approved by the court from which the appeal is taken; and when the 
appeal is taken by the defendant, be shall be required to give security also for all rent 
which has accrued and may accrue upon the premises, but for not more than one years 
rent, and also for aH damages that have accrued or may accrue from the unlawful use and 
occupation of the premises for a period not exceeding three months. Trial by jury shall be 

. bad upon application of any party. 
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Reviser's Note: 

+· This is present § 8-794. The term "trial justice" has been
replaced by "the general district court" or "court". The phrase
beginning with "of the _court," and ending "are situat�", addresses
the venue of such actions and has been deleted. Venue for these
actions is prescribed subdivision 4. of § 8.01-261. The sentence in
present § 8-794 stating what type of security may be taken has been
deleted. The type and adequacy of the security is left up to the court.
Other minor language changes are made without change in

. substance. The present reference to "Chapter 1 of Title 16" has been

.substituted with the more specific cite, "the provisions of§ 16.1-106
·,et seq."

§ 8.01-130. Judgment not to bar action of trespass or ejectment.--No judgmen.t in an
· .action brought under tbe provisions of this Article shall bar any action of trespaSs or
:: ejectment between the same parties, nor sbaJ1 211.y such judgment or verdict be conclusive,
( .m any such futw-e action, of the facts thereill found 

t� 
Reviser's Note: 

This is present § 8-795, which has been on the books since 1849 
f and its present language since the 1919 revision. The Revisers 
..,.,believe it to be well understood by the bar and the courts and 

:therefore recommend no change in this section. 

Article 14. 

Eject:ment. 

·.: : , § 8.01-131. Action of ejectment reta.ined; when and by whom brougbL-(a) The
-� of ejectment is retained, subject to the provisiOZJS hereinafter co11.t.ained, and to the
·applicable Rules of Court

(b) Such action may be brought in the same cases in which a writ of right might 
,e been brought prior to the first day of July, eighteen hundred and Jjfty, and by any 

.,,___ claiming real estate in fee or for life or for years, either as heir, devisee or 
,un:buer,, or otherwise. 

Reviser's Note: 

·, This section is a consolidation of present§§ 8-796 and 8-797. No
. _ stantive change has been made.
'·' 

·;;·Pzestmt § 8-798. Where brought. To be deleted

Reviser's Note: 
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The deletion of this section is recommended in view of proposed 
subdivision 4. of § 8.01-261 in order to conform with the policy to 
consolidate all provisions relating to venue in proposed Chapter 5. 

§ 8.01-132. What illterest and right plaiJJtiff must bave.-No person shall brizlg such 
ejectmelJt action unless be bas, at the time of commencmg it, a subsisting interest in the 
premises claimed and a right to recover the same, or to recover the· possession thereof, or 
some share, interest or portion thereof. 

Reviser's Note: 

This is present § 8-799 with the word "ejectment" in�erted 
before "action". 

§ 8.01-133. Who sbal1 be defendants; when and bow landlord may defend-The
person actually occupying the premises and any person claiming title thereto or claiming 
any interest therein adversely to the plaintiff may also, at the discretion of the plain� be 
named defe12dants in the action. If there be no person actually occupying the premises 
adversely to the plaintiff, then tbe action must be against some person exercising 
oWDersbip thereon or claiming title thereto or some interest therein at the commencement 
of suit. If a lessee be made defendant at the suit of a party claiming against the title of bis 
landlord such landlord may appear ud be made a defendant with or in place of his Jessee. 

Reviser's Note: 

This is present § 8-800 without change. 

§ 8.01-134. How action commenced and prosecuted.-The action sball be commenced
and prosecuted as other actions at law. The name of the real claimant sha.11 be inserted as 
plaintiff, and all the provisions of law concerning a lessor of a plaintiff shall apply to such 
plaintiff. 

Reviser's Note: 

This is present § 8-80 I without change .. 

§ 8.01-135. What is to be stated in the motion for judgment.-It shall be sufficient for
the plaintiff to aver in his motion for judgment that on some day specified therein, which 
sbal1 be after his title accrued, he was possessed of the premises claimed, and, being so 
possessed thereof, the defendant afterwards, on some day likewise specified, entered into 
such premises or exercised acts of ownership thereon or claimed title thereto or some 
interest therein, to the damage of the plaintiff in such sum as he shall state ill bis motion 
for judgment. 

Reviser's Note: 

The Revisers have no recommendation for change to present § 
8-802.
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,-· . § 8.01-136. How premises described.-Tbe premises claimed shall be described in the 
IIJOtiOD for judgment with convenient certainty, so that. from such description, with the aid 
of information derived from the plaintiff, possession thereof may be delivered. 

Reviser's Note: 

This is present § 8-803 without change. 

§ 8.01-137. PlaiDtiff to state bow he cla.ims.-Tbe plaintiff sba11 also state whether he
·claimS in fee or for bis life, or the life of another, or for years, specifying such Jives or the
duratiOD of such term, and when be claims an rmdivided share or interest he sbaH state the
same.

Reviser's Note: 

This is present § 8-804 without change. 

§ 8.01-138. T.bere may be several counts and several plaintiffs.-Tbe motion for
judgment may CODtain several counts, and several parties may be named as plaintiffs 
jointly iD one count and separately in others. 

Reviser's Note: 

This is present § 8-805 without change. 

§ 8.01-139. What proof by plaintiff is sufficient-The consent rule, formerly used,
remains abolished. T.be plaintiff need not prove an actual entry on, or possession of, the 
premises demanded, or receipt of any profits thereof, or any lease, entry, or ouster, except 
as hereinafter provided. But it sbal1 be sufficient for him to show a right to the possession 
of the premises at the time of the commencement of the suit 

Reviser's Note: 

The Revisers have no recommendation for change to present § 
8-809. 

§ 8.01-140. Effect of reservation iD deed; ·burden of proof.-In uy action. suit or
other judicial proceeding involving the tiUe to land embraced in the exterior boundaries of 
any patent, deed or other writing, which reserves one or more parcels of land from the 
operation of such patent, deed or other writillg, if there be no claim made by a party to the 
proceedings that the land in controversy, or any part thereof, lies within such reservation, 
such patent, deed or other writmg sbal1 be construed, and sball have the same effect, as if 
it contained no such reservation; and if any party to sucb proceeding claims that the land 
in controversy, or any part thereof, lies within sucb .reservatiOJJ, the burden sba11 be upon 

. him to prove the fact, and all land not shown by a preponderance of the evidence to lie 
wtthin sucb reservation sba11 be deemed to lie without the same. 

This sectiOJJ sha1I apply iD cases iDvolvmg tbe right to the proceeds of any such land 
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when co.ndemnecl or sold, as weH as in cases where the title to land is directly iDvoJve4 
ud shall apply iD. any case ill which the title to any part of the lSlld, or its proceeds, but 
for tbis section, would or might be in this Commo.rnvealth.. 

Reviser's Note: 

Except for substituting 4 'this Commonwealth" for "the State", 
there has been no change made to present§ 8-810. 

§ B.01-141. When action by cotenants, etc., a.gaiast cotenants, what plamtiff to
prove-If tbe actiotl be by oae or more tenaats in commolJ, joint te.aaats or coparceaers 
against their cotenants, the plaintiff sba1l be bound to prove actua.l ouster or some other 
act amounting to total demal of the pla.iatiff's right as coteaaat. 

§ 8.01-142. Verdict, whezr actiOZJ agamst several defendatJts.-If tbe action be a,amst
several defendaD.ts, and a joint possessi.on of all be proved, and the pla.i.D.tiff be entitled to a 
verdict, it shall be a.gaiast a11, whether tbey pleaded separately or jointly. 

§ 8.01·143. When there may be several judgments agamst defendants.-11 tbe action
be against several defendants, and it appear o.o the trial that any of them occupy distinct 
parcels in severalty or jomtly, and that other defe11dants possess other parcels in severalty 
or joilJtly, the pla.iatiff may recover several judgments against them, for the parcels so held 
by one or more of the defendants, separately from others. 

Reviser's Note: 

No changes have been made to present §§ 8-811, 8-812 and 8-
813. 

§ B.01-144. Recovery of part of premises claimeci-Tbe plailitiff may recover any
specific or any undivided part or share of the premises, though it be less than he claimed 
in the motion for judgment. 

Reviser's Note: 

No change has been made to present§ 8-814. 

§ 8.01-145. When possession of part not possession of whole.-In a controversy
affecting real estate, possession of part sba11 11ot be construed as possession of the whole 
when an actual adverse possession can be proved. 

Revisers Note: 

No change has been made to present § 8-815. 

§ 8.01-146. When vendee, etc., ea.titled to conveyance of legal title, vendor cannot
recover.-A vendor, or any claiming under b.im, shall not, at Jaw any more than itJ. equity, 
recover against a vendee, or those claiming under him, lar1tls sold by such vendor to such 
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veadee, when there is a writiJJg, stating tbe purchase and the terms thereof, signed by the 
vea.dor or bis agent and there has been such payment or performance of what was 
contracted to be paid or performed OD tbe part of tbe ve.odee, as would in equity eatitle 
bim, or those claiming under him, to a conveyance of the legal title of such lBZJd from the 
vendor, or those ciairning under him, without conditioZJ. 

Reviser's Note: 

No change has been made to present§ 8-816. 

§ B-01·147. 'When mortgagee or trustee not to recover.-7be payment of tbe w:bole
sum, or tbe -performance of tbe whole duty, or tbe accomplisbment of the whole p'UtpOSe, 
which uy mortgage or deed of trust may laave been made to secure or effect, sbaB prevent 
the grantee, or his .heirs, from recovering at Jaw, by virtue of such mortgage or deed of 
trust, property thereby conveyed, whenever tbe defendant would in equity be eatitled to a 
decree, revesting the legal title .in bim without condition. 

Reviser's Note: 

No change is made to present § 8-817. 

§ 8.01-148. Right of defezJdaZJt to resort to equity .not affected.-Wbether the 
defeaclant sba11 or sbal1 not make or attempt a defense under§§ 8.0l..Sl6 and 8.0l..Sl7, he 
sball .aot be precluded from resorting to equity for any relief to wbicb he would have bee.a 
entitled if such sectioas bad not been enacteci 

Reviser's Note: 

No substantive change has been made to present § 8-818. 

§ 8.01-149. Verdict when jury firJds for plamtiffs or any of tbem.--lf the jury be of 
opinion for the plamtiffs, or any of � the verdict shall be for tbe plaiatiffs, or such of 
them as appear to have right to the possession of the premises, or uy pan �f, and 
a,aiDst such of the defendants as were m possessiOZJ tb.ereof or claimed title thereto at the 
comme.oceme.ut of the actiOJL 

§ 8.01-150. Verdict when any plaiatiff bas no right-When any plamtiff appears to
.have no such right, the verdict as to such plamtiff sball be for the defeadlUJts. 

Reviser's Note: 

No changes have been made to§§ 8-819 and 8-820. 

§ 8.01-151. How verdict to specify premises recovered.-Wben tbe r.igbt of the 
plaintiff is proved to an the premises claimed, tbe verdict sba11 be for the premises 
geaeraJJy as specffied in the motion for judgmea.t, but if it be proved to only a part or 
sbate of tbe premises, the verdict sbaH speciJy such part particularly as tbe same is 
proved, Gd with the same certa.inty of description as is required in the motiaa for 
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judgment. 

Reviser's Note: 

No change is recommended for present§ 8-821. 

§ 8.01-152. How verdict to specify UJJdtvided interest or sbare.-11 the verdict be for
u undivided share or iDte1est ill the premises claftned, it slJall specify the sam� and if for 
an WJdivjded share or interest of a part of the premises, it shall specify sucb share or 
interest, and describe sucb part as before required. 

Reviser's Note: 

No change has been made to present § 8-822. 

§ 8.01-153. Verdict to specify estate of plamtiff.-Tbe verdict shall also specify the
estate found in the plamtiff, whet.her it be m fee or for life, sr.atmg for whose life, or 
whether it be a tezm of years, ed spedfymg tbe duration of such term. 

Reviser 's Note: 

No change is recommended for present § 8-823. 

§ 8.01-154. When right of plaintiff expires before trial, what judgment eatered.-lf
tb.e right or title of a plamtiff in ejectment expire after the commencement of the sui't, but 
before trial, the verdict sbal1 be accordizzg to tbe fad, and judgment sha.ll be entered for his 
damages sustamed from the witbholdmg of the premises by the defendazJt, and as to the 
premises claimed, tbe judgmer,t sbalJ be that the defendatJt go thereof without day. 

Reviser's Note: 

No change has been made to present § 8-824. 

§ 8.01-155. How judgment for plaiatiff entered.-Tbe judgment for the plaiJJtiff sbal1
be, that he recover the possession of the premises, accordiDg to the verdict of the jury, if 
there be a verdict, or if the judgment be by default, or on demuner, according to the 
description thereof in the motion for judgment 

Reviser's Note: 

No change has been made to present § 8-825. 

§ 8.0l ·156. Authority of sheriffs, etc., to store ed sell personal property removed 
from premises; recovezy of possession by owner; disposition or sale.--ln any county or 
city, 'When personal property is removed 1iom premises purswmt to an acti011 of unlawful 
detamer or ejectmeat, or pursuaat to any other �ction in which personal property is 
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removed from premises in order to restore such premises to tbe person entitled thereto, the 
sberiff shaB cause such personal property to be placed in a storage area, if such a storage 
area .bas been designated by the govemmg body of such county or city, unless tbe owner 
of such personal property then and there removes the same .tram tbe public way .. 

The ownert before obtainiag possession of such persoaal property so placed in a 
storage area by the sheriff sba1l pay to .. the parties entitled thereto the reasonable and 
necessary costs incidental to such removal and storage. Should such owner fail or refuse to 
pay such _costs within t1Jbty days from the date of placing the property ill storage, the 
sheriff shall, after due notice to tbe owner and holders of liens of � dispose of �e 
property by publicly advertised public sale. llle proceeds from such sale sbaH be used to 
pa.y all costs of removal, storage, and sale, all fees and liens, and the balance of such funds 
shall be paid to the person entitled thereto. Should the cost of removal and storage exceed 
the proceeds realized from such sale the couaty or city sbal1 reimburse the sheriff for such 
excess. 

Reviser's Note: 

Other than the deletion of references to city sergeants and 
constables, there have been no changes made to present§ 8-825.1. 

Note: Sergeants and constables are encompassed by the 
definition of "sheriff''. See § 8.01-2 (Definitions). 

§ 8.01-157. Assignment of dower iD. ejectment suit to recover it.-If the action be
brought to recover dower, which has not been assigned before the commencement of such 
action, tbe court in which the judgment is rendered may have dower assigned by a 
r.omrnissioner appointed for that purpose. 

Reviser's Note: 

Only minor language changes, have been made to present § 8-
826. 

§ 8.01·158. How claim of plaintiff for profits and damages assessed.-If tbe plaintiff
file with bis motion for judgment a statement of the profits and other damages which be 
means to demand, and the jury find :in bis favor, they sha.11, at the same time, unless the 
court otherwise order, assess the damages for .mesne profits of the bmd for any period not 
exceeding five years previously to the commencement of tbe suit until the verdict, and alsl; 
tbe damages for any destruction or waste of the buildings or other property duriDg tbE 
same time for which tbe defendant is chargeable.· 

Reviser Note: 

No change has. been made to present§ 8-827. 

§ 8.01-159. When court to assess the damages.-11 there be no issue of fact tried i
the cause, and judgment is to be rendered for the plaintiff on demurrer, or otherwise, sut 
damages shall be assessed by the court, u.aless either party sbalJ. move to have the 
assessed by a jury, or the court shall tbmk proper to have tbem so assessed, in which ca 
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a jury shall be impalleled to assess them. If the defendant is iD. default the court sbaJJ 
proceed to re11der judgment and assess damages as provided in Rule of Court 3: 17. 

Reviser's Note: 

This is present§ 8-828. The improper reference to Rule 3:19 bas 
been changed to the correct reference, Rule 3:17 of the Rules of 
Court. 

§ 8.01-160. Defeadaat to give notice of claim for improveme.au.-lf the defendant
intends to claim allowance for improvements made upon the premises by bimself or those 
mzder whom he claims, be sbal1 file with bis pleading a stateme.of of bis claim therefor, iD. 
� judgment be rendend for the plaiD.tiff.. 

Reviser's Note: 

No change is recommended for § 8-829. 

§ 8.01-161. How allowed.-1:a such case, the damages of the plaintiff, and the
allowance to the defendant for improvements, sba1l be estimated,· aad the balance 
ascertained, and judgment therefor rendered, as prescribed bl Article 15 of this chapter. 

Revise�s Note: 

lbis is present § 8-830 without substantive change. 

§ 8.01-162.· Postponement of assessment and aUowance.-Oa the motion of either
party, the court may order the assessment of such damages and allowance to be postponed 
WJtil after the verdict on the title is recorded. 

§ 8.01-163. Judgment to be conclusive.-Any such judgment in an action of ejectment
shall be condusive as to the title or right of possession established bl such action, upon 
the party against whom it is rendered, a:ad against all persons claiming from, tb.rougb, or

under such party, by title accruilJg after tbe commencement of such action, except as 
hereinafter mentioned. 

Reviser's Note: 

No changes have been made to present§§ 8-831 and 8-832. 

Present § 8-833. Saving in favor of persons under disability. To be deleted. 

Reviser's Note: 

Toe Revisers recommend the deletion of this section. An 
appropriate limitation period has been determined and inserted in 
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proposed Chapter 4, Limitations ·of Actions. (See proposed§§ 8.01-
229 A. and 8.01-251.) · 

§ 8 .. 01-164. .Recovery at mesne profits, et� DOt affectecL--Notbmg m this chapter
sba1J preve.at the plaintiff from recovering mesne profits, or damages dOZJe to the premises,
from any person other than the defendant, who may be liable to such action.

§ 8.01-165. Writ of right, etc.., abolished-No writ of right, writ of entry, or writ of
t«med0t1, sbal1 be hereafter brought. 

Reviser's Note: 

No change has.been made to present§§ 8-834 and 8-835. 

Artkle 15. 

§ 8.01-166. How defendant may apply therefor, and have judgment suspeaded.--ADy
·defendant against whom a decree or judgment sba11 be rendered for bmd, when no
· ·a.aessment of damages has been made under Article 14 (§ 8.01-131 et seq.) of this chapter,
may, at ey time before the execution of the decree or judgment, present a pleading to the
court rendering such decree or judgment, stating that he, or those under whom be claims

.... lfflile boldmg the premises under a title believed by him or them to have beea good, have 
· · .Dade permanent improvements thereon, ed moving that he should have an allowance for 
\ tlle same which are over and above the value of the use and occupation of such lalld; and
·,. tbereupo.o the court may, if satisfied of the probable truth of the ailegatioll, suspend the
r - · iGeCUDo.a of the judgment or decree, and impanel a jury to assess the damages of the
:· plamtiff, ed the allowances to the defendant for such improvements. 
�:' •.(:· 

Reviser's Note: 

�'.1'.;�_:'.'. 
�:-s�::· · This is present § 8-842. Minor changes to conform with this
f.: proposed chapter,s numerical order have been made. No
t �ommendations for any substantive changes are proposed 
���� �: . .  

� -�. § &01-167. How damages of plaintiff assessed. 1be jmy, in assessing such damages, 
�:eitber under this article or under Article 14 (§ 8.01-131 et seq.) of this chapter, shalll ·detennme the annual value of the premises · during the time t.be defendant was in

� 7:oicm thereof, emusive of the use by the tenant of �e improvements � !'1:'de
-� bimse1f or those under whom be claims, and also the damages for waste or other mJUTY
·;to tlle premises committed by the defendant.. 

-·� -�" .. 

Reviser's Note: 

. -.. ·- ;�:This is present § 8-843. The numerical references have been
liiCll�an ... ged to conform · with this proposed chapter. Minor language 

.
.. 
}�nges have been made. No sub stantive changes are 

-�-�---. 
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recommended. 

§ 8 .. 01-168. For what time.-Tbe defendant shall not be Hable for such IIZlllual value
for any longer time tbaa five years before the suit, or for damages for any such waste or 
other injury done before such 1ive years, except when be claims for improve.meats as 
aforesaid. 

Reviser's Note: 

Tb.is is present § 8-844.. It is noted that the limitation of ufive 
years" is a limitation on the allowance of damages rather than a 
limitation on the action.. The former is similar to "set-off'' and 
therefore, it is recommended that this statute be kept in its present 
position so not to confuse it with provisions in proposed Chapter 4 
(Limitation of Actions). 

§ 8.01-169. How value of improvements determined in favor of defendant-If the
jury sba.11 be satisfied that the defendant, or those under whom he claims, made on the 
premises, at a time when there was reason to believe tbe title good under which he or they 
were holding the same, permanent ud valuable improvemeats, they shall determiZJe the 
value of such improvements as were so made before receipt by tbe person making tbe 
same of notice in writing of the title Ullder which the plamtiff claims, not exceedmg the 
amount actually expe1Jded in making them, and not eiceeding the amount to wbicb. tbe 
value of the premises is a� increased thereby at the time of such determination. 

§ &01-170. If allowance far improvements exceed damages, what to be done.-lf tbe.
sum determbled for the improveme.ats exceed the damages determmed by the jury agamst 
tbe defendant as aforesaid, tb.ey shall then determine against him, for any time before sucb 
"five years, tbe rents and profits accrued agaiZJst, or damage for waste or other itljury done 
by him, or those under whom he claims, so far as may be necessary to balaJlce bis claim 
for improvements, but m sucb case be shall not be liable for the excess, if any, of such 
rents and profits, or damages, beyond the value of the improvements. 

§ 8.01-171. Verdict for balance, after offsetting damages against improvements.­
After offsetting the damages assessed for the plaintiff and the allowa11ces to the defendant 
for .improvements, if any, the jury sba11 find a verdict for tbe balance for the plaintiff or 
defendant, as the case may be, and judgment or decree sba1l be entered therefor according 
to the verdict 

§ 8.01·172. Balance for defendant, a lien on the lanti-AZJy such balance due to the
defendant shall constitute a liea upon the land recovered by tbe plam.tiff, rm.til the same 
shall be paid 

§ 8.01-173. How tenant for Hie, paying for improvements, reimbursed.-lf the -plaintiff
claim OZJ1y an estate for life in the land recovered, and pay any sum allowed to the 
defendant for improvements, he, or bis personal represeatative at the determination of bis 
estate, may recover from the remairldemwz or reversioner, tbe value of such 
improvements as they then exist, not exceeding the amount so paid by him, and shall have 
a lien therefor on tbe premises, in Hkc manner as if they had been mortgaged for the 
payment thereof, and may keep possession of such premises until tbe same be paid. 

Reviser's Note: 
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· No changes, other than minor language changes, have been
made to present §§ 8-845 through 8-849.

, § 8.01-174. Exception as to mortgagees and trustees.-Nothmg in tbis article, nor 
·oytbing concemirJg rents, pnmts, and improvements, in Article 14 (§ 8.01-131 et seq.) of
tbis chapter, sbal1 extend or apply to any suit .brought by a mortgagee. or trustee in a deed 
of trust to secure creditors, bis beirs, or. assigns, a,amst a mortgagor or grantor in such 
deed of trust, his heirs, or assigns, for the recove,y of the mortgaged premises or of the 
bmd conveyed by such deed of trust. 

Reviser's Note: 

Numerical changes have been made to conform to this proposed 
chapter. No changes in �ubstance are recommended for present § 8-
850. 

§ 8.01-175. When plaintiff may require bis estate only to be valued; bow determined;
bow be may elect to re1irzquisb bis title to defendaDt.-A. When the defendant sba1l claim 
allowance for improvements, as before provided, the pJ.ainti/f may, by an entry on the 
ftlC01'd, require that the value of bis estate izl the premises, without the imp.I ovemeats. 
sba11 also be ascertained. 

B. 'lbe value of the premises in sucb case sba11 be determined as it would have been
at the time of tbe inquiry, if no such improvements bad been made, BZJd sba11 be 
ascertamed in the manner bereiabefore provided for determiDillg the value of 
improvements. 

C 'lbe plai1ltif1 izl such case, if judgment is rendered for .him, may at any time, enter 
oa the record bis election to relinquish bis estate in the premises to the defendant at the 
value so ascerta.iDed under this section, Bild the defeadant shall thenceforth bold aD the 
estate that the plaintiff bad tberebJ at the commencement of the suit, provided be pay 
tberefor such value, with .interest, in the .manner in wbicb the court may direct. 

Reviser's Note: 

. Present §§ 8-851, 8-852, 8-853 have been consolidated into one 
- section that retains the present catchlines with minor language

changes. This proposal i:s primarily for greater ease of reference.
:: Some clarifying language has been added. 

§ 8.01-176. How payment of such value to ·be made by defendant; when 1atJd is sold
� therefor.-'lbe payments sbail be made to tbe pla.int:iff, or into court for bis use, and the 
�land' shaIJ be bound therefor, and if the defendant fail to make such. payments within or at 
(': die times limited therefor respectively, the court may order the laad to be sold BDd the 
/proceeds applied to the payment of such value and interest, and the surplus, if any, to be 
F:'-:,"Jl&id to the defendant; but if the net proceeds be insufficient to satisfy such value and 
tmterest, the defendant shall .not be boWJd for the deficiency. 
�::n-; .... 
�'· § 8.01-177. When such value to be deemed real estate.--lf the party by or for whom 
[• land is claimed in the suit be a ;,enon under a disability, such. value sba1l be deemed to
�� real est.ate, ed be disposed of as the court may consider proper for the benefit of the 
� interested therein. 
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§ 8.01-178. Whe.a and bow defendaat, if evicted, may recover from plaintiff amount
paid.--lf the defendant or his heirs or assigns sba11, after the premises are so relb:Jquished 
to him, be evicted thereof by force .of any better title thaa that of the origiZJal plamtiff, tbe 
persoll so evicted may recover from such plamtiff or bis representative tbe a.mount so paid 
for the premises, as so much money had and received by such. plaintiff in .his lifetime for 
the use of such persozz, with lawful interest thereon from the time of such payment. 

Reviser's Note: 

No substantive changes have been made to present §§ 8-854, 8-, 
855 and 8-856. The language "minor or insane person" has been 
deleted in § 8-855 and in its place is substituted "a person under a 
disability" as defined in proposed§ 8.01-67. 

Artie.le 16. 

§ 8.01-179. Motion for judgment to estab/isb boundaty Imes.-Any person having a
subsistmg interest ill real estate and a right to its possessioll, or to tbe possession of some 
share, interest or portion thereat may file a motion for judgment to ascertain aad 
designate tbe true boundary line or Hlles to such real estate as to· OJJe or more of the 
coterminous landowners. PlaitJtiff in stating his mterest sba1l cODform to the requirements 
of § 8.01-137, and shall describe with reasonable certainty such real estate and the 
boWJda.ry line or lines thereof which he seeks to establish. 

Reviser's Note: 

, This is present§ 8-836. 1be reference to "jurisdiction" has been 
deleted since it apparently means "venue" which is covered by 
proposed § 8.01-261(4.f.). Thus the phrase "by such court" has been 
deleted. Other minor language changes have been made. The last 
sentence has been deleted as unnecessary. 

§ 8.01-180. Parties defendant; pleadmgs.-The plamtiff shall make defendants to such
motion for judgment all persom having a preseat mterest in the boundary line or lmes 
sought to be ascertai1Jed and designated. 

Reviser's Note: 

Only minor language changes have been made to present § 8-
837. The last sentence has been deleted as unnecessary.

§ 8.01-181. Surveys.-Tbe court may appoint a surveyor and direct such surveys to
be made as it deems necessary, and the costs thereof sball be assessed as the court may 
direct. 
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Reviser's Note: 

Deleted from this section, present § 8-838� are the language and 
provisions for trial. 1be Revisers recommend keeping the survey 
provisions within the discretion of the court and imposing costs 
upon the parties as the court may direct when a survey is ordered 

§ 8.01-182. Claims to rems, etc., not cotlSidered.-ln a proceedmg under this article, 
.ao claim of the plaintiff for rents, profits or damages sball be considered. 

Revise�s Note: 

No change has l;>een made to present § 8-839. 

§ 8.0J..183. Recordation aad effect of judgment-The judgment of the court sbal1 be
recorded m the current � book of the court. The judgment shaJJ forever settle, 
determine, and designate the true boUJJdaly lme or Imes in question, between the parties,
their heirs, devisees, and assigns. The judgme11.t may be enforced in the same maimer as a 
judgment m an action of ejectment 

Reviser's Note: 

Only minor language changes have been made to present § S-
840 so as to conform the section to modem practice .. 

Present § U41. Writ of error to judgment To be deleted. 

Revise�s Note: 

=· This section is to be deleted since its principal purpose 
expresses common knowledge among attorneys of the bar. 

Article 17. 

) · · · ;� · § 8.01-184. Declaratory judgments..--lzl aases of actual controversy, circuit courts
·.··. Within the scope of their respective jurisdictions shall have power to make binding
'·: adjudications of right, whether or not consequential relief is, or at tbe time could be.
:·;···claimed and no action or proceeding sba1l be open to objection on the ground that a
;{..Judgment order or decree merely declaratory of right is prayed for. Controversies mvolvmg
i-tlte. interpretatio.o of deeds, wills, and other instruments of writing, �tes, mumci�
ii �ces aIJd other governmental regulatio.ns, may be so determined, and this 
�� @lameration does not exclude other instances of actual antagonistic assertion ad delJial of

........ Ii, 

�I�:.�----·
 · 
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Reviser's Note: 

This is present § 8-578. · The catchline of the section has been 
changed from "Jursidictions" to "Declaratocy judgments" so as not. 
to confuse this section with any applicable sections in proposed 
Chapter 5. Also "circuit courts" has been substituted ·tor �·courts of 
record"; "or decree" has been inserted after "order". 

§ &01-185. Venue.-7be venue of actioas see1r:mg declaratiOZJS of right with or
wit.bout coasequezma1 relief sbal1 be determiD.ed itJ accon:la.oce with provisiOZJS of Chapter 
5 of this title. 

Reviser's Note: 

The present section, § s ... 579, is· somewhat more ·Ulan a 
paraphrase of proposed § 8.01-257. It is noted that the present 
statute was passed in 1922 when the concept· of declaratory 
judgment was novel and regarded with· some suspicion as to its 
constitutionality. This suspicion having long since subsided, there 
exists no good reason for special treatment with regard to venue. 
Thus the statute has been rewritten and provisions in proposed 
Chapter 5 regarding venue control as to declaratory judgments. 

Present § 8-580. Procedure. To be deleted. 

Reviser's Note: 

Present § 8-580 is being deleted11 since the nature of declaratory 
judgments is understood and no lo�ger viewed with suspicion. The 
statute is unnecessary .. 

§ 8.01-186. Further relief.-Furtber relief based a.a a declaratory judgment order or
decree may be granted whenever .necessary or proper. 7be appHcation shall be by motion 
to a court having jurisdiction to grant the relief lf the application is deemed sufficietlt tbe 
court shall, on reasonable notice, require an adverse party whose rights bave been 
adjudicated by the declaration of right to show cause why further relief should not be 
granted forthwith. 

Reviser's Note: 

Other than the minor language change of substituting "motion" 
for "petition", there have been no chan�es made to present§ s ... ss1.. 

§ 8.01-187. Commissioners to determme compensation .. for prapert:y taken or
damaged-Whenever it is determined ill a declaratory judgment proceeding that a 
person's property bas been taken or damaged w.itb.in the meaaing of Article I, § 11 of � 
Virginia Constitution and compensation bas not been paid or any action taken to detemJiDe 
the compensation within sixty days following the ent,y of such judgment order or decree,· 
the court which ea.tered the order or decree may, upon motion of such person alter 
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reasonable notice to the adverse party, enter a further order appointing commissioners to 
determine the compensation. The appointment of cnmrnissioaers and aD proceedings 
tJJerea{ter sba11 be governed by tbe procedure prescribed for the co.ademnmg authority. 

Reviser's Note: 

Other than inserting "judgment" before "order or decree," and 
minor language changes, no changes have been made to present § S-
581.1. 

§ 8.01-188. Jlil'y trial-When a declaration of right or the granting of furt:ber relief
based thereon sba11 invblve the determmation of issues of fact triable by a jury, such issues 
may be submitted to a jury in tbe form of interrogatories, with proper instlUctions by the 
court, whether a geaeral venfict be required or aot. 

Reviser's Note: 

No changes have been made to present § 8-582. 

§ 8.01·189. Injuncticm.-The pendeacy of any action at Jaw or suit in equity brought
merely to obtain a declaration of rights or a detem:uaation of a questioD of construction 
sba1l Dot be sufficient grotmds for the granting of any injwJction. 

Reviser's Note: 

The word "mere" as it first appears has been deleted. The word 
.. of'' has been changed to "or". The phrase "at law" has been added 
after "action" and· •'in equity" after "suit". No change in substance 
is recommended for present § 8-583. 

§ 8.01-190. Costs.-'.lbe costs, or sucb part thereof as the court may deem proper an.d
just in view of the particular drcumstaDces of the case, may be awarded to ADY party. 

§ 8.01-191. Construction of article.-Tbis · article is declared to be remedial. Its
purpose is to afford relief ti'om the uncertainty and insecurity attetJdant upon COlJtl oversies 
over legal rights, without requiring oDe of the parties interested so to invade tbe rights 
asserted by the otber as to eatit1e bim to maintain an ordinaly action therefor. It is to be 
liberally int.elpreted and administered With a view to making the courts more serviceable 

· to the people.

Reviser's Note: 

No substantive changes have been made to present §§ 8-584 
· and 8-585. · · 

Arlicle 18. 
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Recovery of Claims A,aiast tbe Commo.awealtlt ol VItpda, 

§ 8.0J .. 192. How claims to be prosecuted.-Whea the Comptroller or other authorized
person sba1l clisallowt either in whole or in part, any such claim agai1Jst the 
Commonwealth as is provided for by § 2.1·233.l, 2.l·Z23.3 or 8.01-605 at which time a 
n,bt of actiaa under this section shall be deemed to accrue, the person presentilJg such 
claim may petition an appropriate circuit court for redress. 

Reviser's Note: 

The statute of limitation provision has been moved from this 
section, present § 8-752, and located in proposed Chapter 4, 
Limitation of Actions. (A similar proposal is recommended for 
present§ 8-757, which section's statute of limitation is irreconciable 
with present § 8-752. A statute of limitations for claims against the 
State has been placed in Chapter 4 which changes the overall period· 
from 10 to 8 years. Present § 2.1-223.5 is to be repealed since it is 
inconsistent with the proposed statute of limitations of § 8.01-255). 
The present section's requirement that a claim against the State be 
brought only in the Circuit Court of the City of Richmond has been 
expanded. As rewritten the section permits a claim against the State 
to be brought in "an appropriate circuit court". This language is 
located in the last sentence and refers to the venue section, § 8.01-
261 (1. and 2.) of proposed Chapter 5 (Venue). The . sentence 
beginning with "and when a person has any other claim ... " in 
present § 8-752 has been deleted. The intent of the statute is 
confined to only "pecuniary claims" and thus would not include 
"any other claims" against the Commonwealth .. 

§ 8.01-193. Defease and bearing.-ltJ 8veJ'Y sucb case, tbe Comptroller sbaH be a
defeD.dant. He shall tile an answer stating the objections to the claim. The cause sball be 
beard upon the petition, answer, and the evidence. 

Reviser's Note: 

Only minor language changes have been made to present § 8-
753. 

§ 8.01-194. Jury may be impaneled; judgmeat..-Tbe court may, ed on the motion of
an.y party shall, cause a jury to be impaneled to ascertain any facts which are disp� or 
the amow:it of any claim which is UD.liquidated. 

Reviser's Note: 

Added to present § 8-754 is the language "on motion of either 
party the Court shall,, at the beginning of the statute. The last 
sentence has been deleted as unnecessary. 

Present § 8-755. Facts to be certified. To be deleted. 
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§ 8.01-195. No judgment to be paid without special appropriation.-No judgment
against the Commonwealth, unless otherwise expressly provided, sbaH be paid without a 
special appropriation therefor by law. 

Reviser's Note: 

Present § 8-756 appears to be so logical that it may not be 
necessary as a statutory procedure. It is believed however that this 
statute is peculiar to claims against the State and the present rules 
of court are not broad enough to cover its particular application in 
such claims. Thus the statute is retained with no substantive 
changes. The words "or decree" have been deleted as unnecessary .. 

Present § 8-757. When suits may not be brought 

Reviser's Note: 

The limitation provisions of this section have been redrafted 
and placed in proposed Chapter 4, Limitation of Actions. The 
remaining portion of the statute has been deleted. 

Article 19. 

§ 8.01-196. Comptroller to institute proceedings.-The Comptroller shall institute and 
prosecute all proceeding� proper to enforce payment of money to the Commonwealth. 

Revise�s Note: 

No change is recommended for present § 8-758. 

Present§ 8-759. In what court brought To be deleted. 

Reviser's Note: 

Present § g .. 759 is to be deleted in view of the policy to cover all 
venue provisions in proposed Chapter 5, Venue .. 

§ 8.01-197. In what name; when not to abate.-Any such action shaH be in the name
of the Commonwealth of Vuginia except when it is on a bond payable to, or a contract 
made with, the Governor or some other person. And then it may be in the name of such · 
Governor or other person for the use of the Commonwealth, notwithstanding such 
Governor or other person may have died, resigned, or been removed from offi.ce before the 
commencement of the action. And there sbal1 be no abatement thereof, by reason of the 
death, resignation, or removal from office of any such plaintiff pending the action.. 

131 



Reviser's Note: 

No change is recommended for present § 8-760. 

§ 8.01-198. Action, against whom instituted-Any such actioo may be iZJstituted
against uy person indebted or liable to the Commonwealth in any way whatever, and 
against his sureties, and against bis and their personal representatives. And it may be 
made when the debt or liability is created or secured by a bond or other instrument, 
whether the same be payable to the Commonwealth or to aay person acting in a public 
character on . behalf of the Commonwealth, or be for the payment of money or the 
performance of other duties. Eveiy judgment on any such motion shall be in the name of 
the Commonwealth. 

§ 8.0J.199. Judgment, nature of.--On any such motion, the judgment sbaH be for so
much principal and interest as would be recoverable by action. It may be also for fifteen 
per ceatum damages in addition thereto when the proceeding is against a treasurer, sheriff, 
or other collector, or bis sureties, or bis or their personal representatives, for taxes or 
other public money which ought to have been paid into the State Treasury. In such 
proceeding, the co� in pronouncing judgment, may consider all the circumstances, and 
give judgment for the damages or not, or for such part of the damages, as it may deem 
proper. 

§ 8.01-200. Mistakes against State coJTeCted.-After a debt to the Commonwealth
shall have been paid, if it appear that an error or mistake bas been committed to its 
prejudice, whether before or after the issuing of execution, a motion may be made on ten 
days' notice against any person liable for the debt for the amount of such error or 
mistake, and judgment may be given therefor, without interest or damages thereon. 

§ 8.01-201. Execution; real estate to be sold.-Ia a writ of fieri facias upon a
judgment or decree against any person indebted or Hable to the Commonwealtl4 or again.st 
any surety of his, after the words "we command you that of the," the clerk sbaH insert the 
works "goods, chattels, and real estate,'' and conform the subsequent part of such writ 
thereto. And under any writ so issued, real estate may be taken and sold. 

Reviser's Note: 

No changes have been made to present§§ 8-761, 8-762, 8-763 
and 8-764. 

§ 8.01-202. Execution, to whom issued.-An execution on behalf of the 
Commonwealth from the circuit court of the city of Richmond may, if the Comptroller see 
fit, be directed to any sheriff, of any political subdivision, and shall be served by any of 
such officers in whose hands the Comptroller may cause it to be placed. 

§ 8.01-203. Goods and chattels liable before real estate.-Every writ of fi.eri facias,
issued according to§ 8.01-201, shall be levied first on the goods and chattels of the person 
against whose estate such writ issued. If, in the political subdivision, the residence of such 
person. there are no goods and chattels liable thereto. or not a sufficiency thereof, then the 
officer having such writ shall levy it on the real estate of such person. 

§ 8.01-204. Notice of sale of real estate; when sale to be made.-When a levy is so
made upon real estate, the officer making it shall post notice thereof, and of the time and 
place of sale, at such public places as may seem to him expedient, and at the front door of 
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the courthouse of the political subdivisioZJ in which the real estate is, on a court day. The 
time of selling real estate sba11 be not less than sixty nor more than ninety days from the 
time of posting the notice at the courthouse door. And the sale sba1J take place at the 
premises or at the door of the courthouse, as tbe officer may deem most advisable. 

§ 8.01-205. How sale made.-If the amount of tbe execution be not sooner paid, such
officer sba11 proc;eed. OD the day mentioned in the notice, to sell at public auction the 
bJterest of the party against whom the execution issued in the real estate or so mucb 
thereof as the oflicer may deem sufficient; and if a part only be sold it shall be laid off in 
one parcel in such place and .maaaer as the debtor or bis ageat may direct or, if be give no 
direction, as the officer may deem best. 

§ 8.01-206. Terms of sale.-Tbe sale sbaH be upon six months' credit; and if the lalld
be not purchased for the Commonwealth, the officer sba11 take bond of the purchaser, w.itb 
sureties, for the payment, of the purchase money to the Commonwealth. Every such bond 
shall mention on what occa$ion the same was taken, ed be returned to the office of the 
court from which the execution issued, and the cleric sbal1 endorse thereon the date of its 
return. 

§ 8.01-207. Who to co11ect purchase money and make deed; disposition of proceeds of
sale.--on or before the maturity of such bond the slJeriff or other. officer who made the 
sale shall withdraw the bond from the clerk's office, leaving bis receipt therefor and an 
attested copy thereof, ud collect the same. So soon as the purchase money has been paid, 
the sheriff or other principal officer, or the deputy who acted in making the sale, shall, as 
coznrnissioner, and in the name of the Commonwealth, convey the lalld to the purchaser by 
deed executed at bis costs, reciting the execution, the sale and the price of the lalld. Such 
deed sba11 pass to the purchaser aH the interest which the party against whom the 
execution issued bad in the lalld at the date of the judgment or decree. Out of the money 
so collected the sheriff or officer who made the sale sbal1 pay all costs attending such 
execution and sale, the costs of a survey, if there was one, all delinquent and unpaid taxes 
and levies on such land and the debt due the Commonwealth, and the residue. if any, be 
sbaH pay to the judgmezJt debtor. 

Reviser's Note: 

Only minor language changes have been made to present §§ 8-
765 through 8-770. 

§ 8.01-208. Whm successor of officer to make deed.-When the officer ed his
deputy who acted in making the sale have both died or removed from the Commonwealth 
before making such deed, the same may be executed by any successor of such officer. 

Reviser's Note: 

No substantive change has been made in present § 8-771. 

§ 8.01-209. Bond for purchase money to have force of judgment.-When any bond
( taken under § 8.01-206 becomes payable and is returned to the office of the court from 
. which the execution issued, it sba1l have the force of a judgment against such of tbe 
: obligors therein as may be then alive. Execution may be issued thereon against them. And 
t- the- same sbaH be proceeded under in like manner as an execution issued on such a
f P.'d,ment or decree as is mentioned in § 8.01-201, save only that the clerk shall endorse
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"no security is to be talcez.l", and the officer sbaJ1 govem himself accordmgly and seU for 
ready money any real estate which be may levy oa uzzder the same. 

Reviser's Note: 

No change is recommended for -present § 8-772. 

§ 8.01-210. Judgment against deceased obligors.-A judgmeat TJIJlY be obtained
against the survivors of a deceased obligor of a bond taken under the provisions of§ 8.01-
206 by an action at Jaw agaiZJst the personal representative of such obligor. 

Reviser's Note: 

This section, present § 8-773, has been rewritten without . 
. substantive change. 

§ 8.01-211. When venditioni exponas issued to sheriff of adjacent county; wbat to
contain.-Wben return is made on any execution on behalf of the Commonwealth that 
goods, chattels or real estate remain unsold for want of bidders, or to that effect, the clerk 
of the court 1i'om which such execution issued sba1l, when required by the Comptroller, 
issue a writ of veaditioni exponas, directed to the sheriff of any county adjacent to that in 
which the levy was made that the Comptroller may designate. Such writ sba1l recite the 
execution under which the levy was made, the nature of such levy and return that the 
property remai1Js UDSOld for the want of bidders and shall command the sheriff of such 
adjacent couaty, if the property remaining unsold be goods or chattels, to go into the 
�in��-����tbe������tbe 
levy and, whether the property be goods, chattels, or real estate, to sell the same. 

§ 8.01-212. Officer to deliver to sheriff goods and chattels levied on.-11le officer who .
made the levy shall deliver the goods and chattels to the sheriff to whom such writ of 
venditioni expo.nas may be directed, upon such sheriff's producing to him such writ and 
executing a receipt for such goods and chattels. If the officer sba11 fail to deliver the same 
and return be made on such writ to that effect, the court from which it issued, upon 
motion, may give judgment against him and bis sureties for the whole sum that the 
execution amounted to at the time of such failure, with interest thereon ti'om that time. 

§ 8.01-213. Where same to be sold-The sheriff to whom such writ of venditiolli
exponas is directed, shall sell the goods and chattels in the county where received, if they 
can be sold therein, and if not be shall cause them to be removed to the courthouse of bis 
own coWJty and there sold. The removal sha.11 be at the costs of the party against_ whom 
the execution issued, and the sale under the execution shall be to raise the cost of removal, 
in addition to the amount which it would otherwise have been necessary to raise. 

§ 8.01-214. 'Where real estate to be sold.-Such sheriff sba11 also sen the real estate
levied on in the county wherein the levy was made, if it can be done, and if it camiot be 
shall make the sale at the courthouse of his own county. 

§ 8.01-215. Return of officer when sale not made because of prior encumbrance.-In
any case in which an officer, having an execution on behalf of the Commonweal� sbal1 
declme levying it because of any previous conveyance, execution, or encumbrance, a return 
shall be made setting forth the nature of such conveyance, execution or encumbrance, in 
whose favor, a.rzd for what amount, and the court ill which the conveyance or encumbrance 
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is recorded, or from which the execution issu.ed. 

Reviser's Note: 

No changes have been made to present§§ 8-774 through 8-778. 

§ B.01·216. Comptroller's power to adjust old cla.ims.-Tbe Comptroller, with the 
advice of the Attorney General, may adjust and .settle upon equitable principles, without 
regard to strict legal rules, aay doubtful or disputed account or claim in favor of the 
Commonwealth which may have been standing on the books of bis office not less than two 
years, and may, with the like advice, dismiss any proceedings instituted by him; but before 
such adjustment or settlement can in any wise affect the rights of the Commonwealth it 
sbaH be approved and endorsed by the Attorney General and shall then be submitted to the 
supervision of the judge· of 'tile circuit court of the city of Richmond, accompanied by a 
written statement signed by the Comptroller of the facts and reasons which, in bis opinion, 
render such adjustment or settlement just and proper. \Wlen such judge endorses the same 
with bis written approval, signed in his official character, it shall be considered and treated 
as valid and binding. 

Reviser's Note: 

This is present § 8-779 without change. 

Artide20. 

Change of Name.

§ 8.01 .. 211. How mime of person may be clumged.-Any person desiring to change
bis own name, or that of his child or ward, may apply therefor to the circuit court of the 
county or city in which the person whose .name is to be changed resides. In case of a 
minor who has no living parent or guardian, the application may be made by bis next 
friend. In case of a minor who has both parents living, tbe parent who does not join in the 
application shall be served with reasonable notice of the application and, should such 
parent object to the change of name, a bearing sball be held to determine whether the 
change of name is in the best interest of the minor. 

Every application shall be under oath and sbaJ1 include the place of residence of the 
applicant, the names of both parents, including the maiden name of bis mother, the date 
and place of birth of the applicant, and if the applicant bas previously changed his name, 
bis former name or names. On any such application and hearing, if such be demanded, the 
court, in its discreti.on, may order a clumge of name and the clerk of the court shall spread 
the order upon the current deed book in bis office, index it iD both tbe old and new names, 
a:ad transmit a certified copy to the State Registrar of Vital Statistics. Such order shall set 
forth the date and place of birth of the person whose name is clumged, and if such person 
has previously changed bis name, his former name or names. 

Reviser's Note: 
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This is present§ 8-577.1 with the following changes: (1) notice 
to the parent not joining in the application shall be served rather 
than mailed and (2) the penal provision will be transferred to Title 
18.2. 

Atticle21. 

Miscellaaeous ProvisioDS. 

§ 8.01·218. Replevin abolished-No action of replevin shall be hereafter brought

§ 8.01-219. Effect of judgment in trover.-Ajudgment for the plaintiff in an action of
trover sba11 not operate to transfer the title to the property converted unless and until such 
judgment has been satisfied. 

Reviser's Note: 

No changes have been made to present §§ 8-64 7 and 8-648. 

Present § &-649. Seduction. To be deleted. 

Revisers Note: 

The civil action for seduction has been abolished. (See· 
subsection (b) of § 20-37.2 and the Reviser's Note for proposed § 
8.01-220) 

§ 8.01-220. Action for alienation of affection, breach of promise, criminal
conversation and seduction abolisbed.-A Notwithstanding any other provision of law to 
the contrary, no civil action shall lie or be maintained in this Commonwealth for alienation 
of affection, breach of promise to many, or crimmal conversation upon which a cause of 
action arose or occurred on or after June twenty-eight, nineteen hundred sixty-eight. 

B. No civil action for seduction shall lie or be maintained where the cause of acton
arose or accrued on or after July one, nineteen hundred seventy-four. 

Reviser's Note: 

This is present§ 20-37.2 without substantive change. 

§ 8.01-221. Damages from violation of a statute, remedy therefor and the penalty.­
Any person injured by the violation of any statute may recover from the offender such 
damages as be may sustain by reason of the violation, even though a penalty or forfeiture 
for such violation be thereby imposed, unless such penalty or forfeiture be expressly 
mentioned to be in lieu of such damages. And the damages so sustaiJJed together with any 
penalty of forfeiture imposed for the violation of the statute may be recovered in a single 
action when the same person is entitled to both damages and penalty; but notbillg herein 
contained shall affect the existing statutes of limitation applicable to the foregoing causes 
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Reviser's Note: 

No change has been made to present § 8�652. 

§ 8.01-222. Notice to be given cities 8.lld towns of claims for damages for
negligeiJce.-No action shall be maint.a.med against any city or town for injury to any
person or property or for wrongful death alleged to have been sustained by reason of the 
Degligence of the city or town, or of any officer, agent or employee thereof, unless a 
written statement by the claimant, his agent, attorney or representative of the nature of 
the claim and of the time and place at wbicb the injury is alleged to have occurred or been 

__received shall have been filed with the city attorney or town attorney, or with the mayor, 
;, or chief executive, within six months after such cause of action sba.11 have accrued, except 
;H the complainant du.ring such six-month period is able to establish by clear and 
�caavincing evidence that due to the injury sustained for which a cJaim is asserted that be 
;,� physically or mentally unable to give such notice within the six-month period, then the 
f:-time for· giving notice shall be tolled until the cJaimallt suf'ficiently recovers from said 
r iDjury so as to be able to give such notice; and statements pursuant to this section shall be 
r valid, notwithstanding any contrary charter provision of any city or town. 
�� 
� · This sectio.n, on and after June thirty, nineteen hundred fifty-four, shall t.ake 
�'jirecedence over the provisions of all charters and amendments thereto of municipal 
·

i

:�rations in conflict herewith granted prior to such date. It is further: declared that as 
· .-� such charter or amendment thereto, granted. on and after such date, that any
�--· . ·on therein in conflict with this section shall be deemed to be invalid as being in

with Article IV, § 12 of the Constitution unless such conflict be stated in the title 
proposed charter or amendment thereto by the words "conf1icting with § 8.01-222 

Code" or substant:ially similar language. . . 

Revisers Note: 

. �:.: 

.j; This is § �653 without substantive change. The effective date of 
.. :: _954 Acts, June 30, 1954, has been substituted for the words "as 
, ended" in the first line of the second paragraph. and other 
... orming changes have been made . ....... : 

. 

-t· Present § 8-654.2. Duty of care and liability for damages of landowners to hunters,
en, sightseers, etc. To be transferred to Title 29. 

§ 8.01-223. Lack of priv:ity no defense in certain cases.-In cases not provided for in
..•. 18 where recoveiy of damages for injury to person, including death, or to property 
...... �- from negligence is sought, lack of privity between the parties shall be no defense. 

Reviser's Note: 

· .. , � Js present § 8-654.4 without change.

:
s

.oj-.224. Defense of govemmental immuaity .not available to certain persons in 
·_fbt:. damages :from blastmg, etc.-The defeDse of govemmental imnnu.uty shall not
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be available to any person, mm or corporation in a:ay cause of action for damages to tile· 
property of others proximately or directly resu1tiZJg from blasting or the use of explosives 
in the performance of work for or OlJ behalf of any govemmental agetJcy. 

Reviser's Note: 

No change has been made to present § 8-654.5. 

§ 8.01-225: Reserved.

§ 8.01-226: Reserved.

§ 8.01-227. Remedy by motion on certabJ bonds given or taken by officers; ZJOtice.­
The court in which any bond given or ta.Iceu by an officer is required to be returned, filed 
or recorded, may, on motion of any person protected by such bond, give judgment in favor 
of such person for such amount as he would be entitled by virtue of the bond to recover m 
an action at law. Any such motion sba1l be made after reasonable notice, not less than ten 
days, to the obligors on the bond. Service may be in any manner sufficient to support a 
judgment in personam. 

R�sNote: 

The Revisers have redrafted present§§ 8-140.1 and 8-140.2 into 
this section. The Revisers had considered deleting these two 
sections. However, these seemingly unimportant statutes proved to 
be of value in later stages of the revision such as in forthcoming 
bonds, attachment bonds, and fiduciary bonds. The proposed 
statute provides a summary procedure for actions on such bonds. 
This summary procedure is retained because it is simple and should 
be favored by members of the bar. Other than the time provision of 
present § 8-140.1, the Revisers do not recommend retaining other 
provisions of that statute. An attempt has been made to retain the 
principles of present§ 8-140.2 that are consistent with the intent of 
the legislature which enacted that section. (For history of§ 8-140.2, 
see Commonwealth v. Hall� 194 Va. 914.) 

Cbapter4. 

limitations of Actions. 

Article 1 .. 

ID GeaeraL 

§ 8.01-228. Scope of limitations.-Every action for which a limitation period is
prescribed by law must be commenced within the period prescribed in this chapter. As 
used in this chapter, the term "personal action" shall include an action wherein a judgment 
for money is sought, whether for damages to person or property. 
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Reviser's Note: 

ta(· 
ti.:. This chapter has been revised (a) to collect the many statutes of 
( limitations that are scattered throughout the Code, and (b) to 
} classify actions and the periods of limitation along the following 
!�lines:

1. general provisions applicable to all actions;

2. actions involving real estate which formerly might have been
·-: classified as "real" actions (e.g.; trespass upon land, ejectment and
· unlawful detention);

3. personal actions for:

a. physical injury to the person;
: .... ... ;· 

.�·. · · b. injury to property; 

c .. injury to the reputation. 

The provision that limitations prescribed in this chapter apply 
to suits in equity is not intended to supersede the ancient and 

testablished rule of laches as applicable to purely equitable claims. 
-� Courts of equity have always applied existing statutes of limitation
· · to legal claims of which they have taken cognizance. It is thought to
1
;. be advisable to bring attention to this in the wording of the statute,

�� since it does not seem to be generally understood by many modem
� _practitioners. See: Lile's Notes on Equity Jurisprudence, § 113, et
:. seq.
�-

�� § 8.01·229. Suspension or tolling of statute of limitations; effect of disabilities; death;
r�·iD.junction; prevention; dismissal, nonsuit or abatement; devise for payment of debts; new
�:·promises; debts proved in creditors' suits�-A Disabilities which toll the statute of 
ti:·limitations. Except as otherwise specifi.cally provided in§§ 8.01 .. 237, 8.01·241, 8.01-242 and
� other provisions of this Code,

1. if a person entitled to bring any action is at the time the cause of action accrues· an infant or of unsound mind, such person may bring it withm the prescribed limitation
period after such disability is removed; or

2. after a cause of action accrues,

a. if an infant becomes entitled to bring such action, the time during which be is
within the age of m.mority shall not be counted as any part of the period wi� which the 
action must be brought; or

. b. if a person entitled to briD.g such action becomes of unsound mind, the time during 
which be is of unsound mind shall not be computed as any part of the period wit1$ which 

\ .. � action must be brought.

:t ior the purposes of subitems 1 and 2 of this subsection, a person shall be deemed of 
:: .. !8JSound mind if he is adjudged insane by· a court of competent jurisdiction to be men.tally 
i::. mcapable of rationally conducting bis own affairs, or if it shall otherwise appear to the 
': court or jury determilling the issue that such person is or was so mentally incapable of
�·. 
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ratioaaHy conducting bis own affairs within the prescribed limitation period. 

3. If a convict is or becomes entitled to bring an action agamst his committee, the :·
time during which he is incarcerated shall not be counted as any part of the period within
which the action must be brought.. · · 

·: 

B. Effect of death of a party. The death of a person entitled to briag an action or of a :.:
person against whom an action may be brought shall toll the statute of limitations as 
follows: 

l .. Death of person entitled to bring a personal action.. If a person entitled to bring a
personal action dies with no such action pending before the expiration of the limitation

period for commencement thereof, then an action may be commenced by the decedent's 
personal representative before the expiration of the limitation period or within one year 
after: bis qualilication as personal representative, whichever is later. 

2. Death of person against whom personal action may be brought If a person against
whom a personal action may be brought dies before the commencement of such action and 
before the expiration of the limitation. period for commencement thereof, then a claim may · 
be filed against the decedent's estate or an action may be commenced against the 
decedent's persooal representative within two years after the qualification of such personal 
representative. If § 8.01-229 B.l. and 2. are both applicable, then § 8.01-229 B.2. shaB. 
control. 

3. Effect of death on actions for recovery of realty, or a proceeding for enforcement
of certain liens relating to realty. Upon the death of any person in whose favor or against 
whom an action for recovefy of realty, or a proceedmg for enforcement of certain lieZJS 
relating to realty, may be brought, such right of action sbaH accrue to or agamst his 
successors in interest as provided ill. §§ 8.01-236 through 8.01-242 of Article 2 of this 
chapter.. 

4. Accrual of a personal cause of action against the estate of any person subsequent ·
to such person's death. If a personal cause of action shall not have accrued against a 
decedent before hJs death, an action may be brought against the decedent's personal 
representative or a claim thereon may be filed against the estate of such. decedent witbin 
two years after the cause of action shall have accrued or within two years after the 
qualification of the decedent's personal representative, whichever occurs later. 

5. Accrual of a personal cause of action in favor of decedent. If a person dies before
a personal cause of action which survives would have accrued to him, if he had continued 
to live, then an action may be commenced by such decedent's personal representative 
before the expiration of the applicable limitation period or within one year after the 
qualification of such personal representative, whichever occurs later.

6. Delayed qualification of personal representative. If there be an interval of more
than two years between the death of any person in whose favor or against whom a cause 
of action has accrued or sball subsequently accrue and the qualification of such person's 
personal representative, such personal representative shall, for the purposes of this 
chapter, be deemed to have qualified on the last day of such period of two years. 

C. Suspension during injunctions. When the commencement of any action shall be
stayed by injunction, the time of the continuance of the injunction shall not be computed 
as any part of the period within which the action must be brought. 

D. Prevention by defendant When an action bas been commenced and service of
process upon a defendant shall be prevented by such defendant. 
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1. departing from the Commonwealth; or

2. absconding or. concealing himself; or 

3. filing a petition in bankruptcy or filing a petition for an extension or arrangement 
zmder the United States Bankruptcy Act; or 

4. Using any other direct or indirect means to obstruct the prosecution of such cause
of action; 

then the time that such prevention may have continued shall not be counted as any part of 
the period within which the action must be· brought. 

1. Except as provided. in subparagraph 3 of this subsection, if any action is
commenced within the prescribed limitation period a:ad for any cause abates or is 
dismissed without determining the merits, the time such action is pending shall not be 
computed as part of the period within which such action may be brougb:t, and another 
action may be brought within the remaining period. 

2. If a judgment or decree is rendered for the plaintiff in any action commenced
Within the prescribed limitation period and such judgment or decree is arrested or reversed 
upon a ground which does not preclude a new action for the same cause, or if there be 
occasion to bring a new action by reason of the loss or destruction of any of the papers or 
records in a former action which was commea.ced within the prescribed limitation period, 

· then .a new action may be brought within one year after such arrest or reversal or such
loss or destruction, but not after. 

3. If a plaintiff suffers a voluntary nonsuit as prescribed in § 8.01--380 and sba11
. recommence his action within. six months, the statute of limitation with respect to such 

action sba11 be tolled by the commencement of the nonsuited action. 

F. Effect of devise · for payment of debts. No provision in the will of an.y testator
devising his real estate, or any part thereof, subject to the payment of bis debts or 
charging the same therewith, or containing any other provision for the payment of debts, 
shall prevent this chapter from operating against such debts, unless it plainly appears to be 
testator's intent that it shall not so ope.rate. 

G. Effect of new promise in writing.

1. If any person against whom a right of action shall have accrued on any contract,
other than a judgment or recognizance, shall, by w,iting signed by him or bis agent, 
promise payment of money on such contract, the person to whom the right shall have 
accrued may maintain an action for the money so promised, within such number of years 
after such promise as it might be maintained if such promise were the original cause of 
actioa An acknowledgment in writing, from which a promise of payment may be implied, 
shall be deemed to be such promise within the meaning of this subsection. 

2. The plaintiff may · sue on the new promise described in subparagraph 1 of this
subsection or on the original cause of action, except that when the new promise is of such 

· a nature as to merge the· original cause of action then the action shall be only on the new
promise.

H. Suspension of limitations in creditors' suits. When an action is commenced as a
general credi.tors' action, or as a general Hen creditors' action, or as an action to enforce a
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mechanics' lien, the running of the statute of limitations sba11 be suspended as to debts 
provable in such action from the commencement of the actio� provided they are brought 
in before the commissioner in chancery under tbe first reference for an account of debts; 
but as to claims not so brought in the statute sbaH continue .to nm, without illtemlptioa by 
reason either of the commencement of the action or of the -order for aa account, until a 
later order for an account, UZJder which they do come in, or they are asserted by petition 
or independent action. 

In actions not instituted originally either as general creditors' actions, or as general 
lien creditors' actions, but which become such by subsequent proceedings, the statute of 
limitations shall be suspendecf by an order of reference for an account of debts or of liens 
only as to those creditors who come in and prove their claims under the order and, as to 
creditors who come in afterwards by petition or under an order of recommittal, or a later 
order of reference for an account, the statute shaH continue to nm without iDtenuption by 
reason of previous orders until filing of the petition, or until the. date of the reference 
under which they prove their claims, as the case may be. 

Reviser's N�te: 

Proposed § 8.01-229 consolidates in one section situations 
which have the general effect of tolling or suspending the running of 
the statutes of limitation. 

(1) Proposed§ 8.01-229 A. Effect of disabilities. This subsection
incorporates the major thrust of present §§ 8-8 [adverse possession] 
and 8-30 [personal actions] by tolling statutes of limitation when the . 
person entitled to bring an action is disabled by infancy or insanity 
at the time when his cause of action accrues. In addition, the 
proposal provides that disabilities which arise after the cause of 
action accrues also suspend the running of the limitation period. No 
logical argument can be developed to support the arbitrary anomaly 
presently enacted in Virginia whereby a plaintiff's disability must 
exist at the time the cause of action accrued in order to suspend. the 
statute of limitation. Fairness to the plaintiff requires that 
supervening disability toll the statute of limitations as well as 
disability existing at the time the cause of action accrues. [The 
effect of such supervening disability upon the stability of land titles 
would be negligible as discussed in the Reviser's Note to proposed § 
8.01-237, infra, because of the maximum limitation of 25 years 
imposed by proposed§ 8.01-237 (i.e., disabilities have no effect as to 
.adverse possession beyond 25 years after the cause of action 
accrued) and because of the decline in importance of adverse 
possession as a legal device in modem society.] 

The tolling of the running of the statute where a convict has a 
cause of action against his committee is made necessary by the 
revision of present § 8-15. See annotation to proposed § 8.01-245. 
This subsection accordingly provides for the difficulty faced by the 
convict in discovering and bringing an action against his committee, 
by in effect giving him the entire limitations period within which to 
bring the action when he is released. There is no reason for a similar 
tolling provision with respect to other actions which the convict 
may bring, since the right to sue by committee is recognized 
effective in those cases. Almond v. Kent, 32 F. Supp. 1225 (W. D. Va., 
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1970), at page 1227. CF Almond v. Kent, 459 F. 2d 200 (4th Circ .. 1972), 
where convict may sue personally in federal court for violation of 
civil rights and Title 42, U.S.C.A. [Similar reservations have been 
expressed as to the advisability of tolling the statute of limitations 
for infancy or mental incapacity, since they too have the right to sue 
during the disability. Here the policy against the enforcement of 
stale claim� is deemed to outweigh the policy protecting an infant or 
mentally incompetent person against the possibility that a parent, 
friend, or relative will not see that their rights are enforced.] 

(2) Proposed § 8 .. 01-229 B. Effect of death of a party. This
subsection: (a) clarifies and consolidates into a single provision 
present§§ 8-31 and 8-32 and that portion of present§ 8-13 dealing 
with the effects of death on the application of statutes of limitations 
and (b) indicates. the interrelationship between such effects on 
statutes of limitations and the procedures prescribed in the Rules of 
Court for substitution of parties and other statutory provisions in 
the Code regarding the effect of death on the maintenance of actions 
generally (i.e., statutes relating to survival, revival, and continuance 
of actions upon death).-

. (3) Proposed §·S.01-229 B.l. replaces present§ 8-31 as to the 
tolling of the statute of limitations by the death of a party entitled to 
bring a personal action.. Present § 8-31 arbitrarily extends the 
limitation period one year from the death of the person entitled to 
bring a personal action, regardless of whether the decedent's 
pe�sonal representative needs such . extra time or not. In 
contradistinction, proposed § 8.01-229 B.l. makes the date of 

. qualification of the decedent's personal representative the critical 
time rather than the date of death and extends the statute of 
limitation only as necessary to give reasonable protection to the 
decedent's successor in interest .. 

. (4) Proposed §·8.01-229 B.2. modifies and simplifies present§ 8-
13, relating to the effect of death upon statutes of limitations of a 
party against whom a cause of action exists. The basic purpose of 
the proposed subparagraph is (a) to preserve the cause of action 

· and right to prove claims against the decedent for a reasonable
length of time and (b) to provide a cut-off date after which no action
may be brought and no claim against the estate filed in order not to
prolong unduly the administration of the decedent's estate. By
making the date of the qualification of decedent's personal
representative the critical date and by allowing. no action to be
brought or claim to be filed more than two years after such
qualification, the proposed subsection adequately preserves the

.Prospective plaintiff's cause of action or right to prove his claim
·against the decedent's estate and at the same time provides a cut-off
date more · in keeping with the needs and realities of efficient
probate administration than do present§§ 8-13 and 8-31. The final
sentence simply specifies which section--§ 8.01-229 B.L or§ 8 .. 01-

. 229 B.2.-is to apply should both the potential plaintiff and
defendant die before the action is commenced. · · 

·=· · (5) Proposed § 8.01-229 B.3. references §§ 8.01-236 through
.JtOl-242 of proposed- Article 2 of this chapter indicating that the 
/ effect of death on actions f9r recovery of land and proceedings for 
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enforcement of certain liens relating to realty will be governed 
thereby instead of being controlled by subparagraphs 1. and 2. in § 
8.01-229. This is consistent with present Virginia practice whereby 
the tolling of the limitation period by death in adverse possession 
actions and lien enforcement proceedings cannot extend the statute 
of limitation beyond the outside maximum set by statute. The 
provisions of the Reviser's Notes to proposed§§ 8.01-236 and 8.01-
237 are equally applicable here. 

(6) Proposed§ 8.01-229 B.4. concerns the accrual of a cause of
action against a person's estate after his death and authorizes the 
bringing of an action or the filing of a claim against such decedent's 
estate within two years after the cause of action accrues or within 
two years after the qualification of the decedene s personal 
representative, whichever occurs last. Proposed § 8.01-229 B.4. 
would replace that portion of present § 8-13 which allows five years 
to sue · after the accrual of a post-death cause of action. This 
proposal is similar in effect to proposed § 8.01-229 B.2. and that 
Reviser's Note is equally applicable here. 

(7) Proposed§ 8.01-229 B.5. supplements present§§ 8-21 and 8-
32 with regard to the appropriate limitation for causes of action 
accruing after the death of a prospective plaintiff. The proposal 
gives the decedent's personal representative at least a year after his 
qualification, or such longer time as provided by the applicable 
statute of limitations, in which to bring suit. Present §§ 64.1-144 and 
64.1-145 empower a personal representative to sue on "any contract 
of or with his decedent" or for money damages to any estate of or 
by the decedent, Rowe v. United States Fid & Guar. Co., 421 F. 2d 937 (4th 
Cir., 1970). The first sentence of present § 8-32 provides for the 
application of the appropriate statute of limitations in situations 
where a person dies before a cause of action would have accrued .to 
him and the qualification of such person's personal representative is 
delayed more than two years. However, no present Virginia Code 
provision addresses itself to the general problem of the application 
of statute of limitations where the cause of action accrues to a 
decedent's estate under present§§ 64.1-144 and 64.1-145 and there 
is no delay in the qualification of the decedent's personal 
representative. Proposed subparagraph B.5. in § 8. O 1-229 fills this 
statutory gap and makes general provision for the application of 
statutes of limitation in such instances along the same line as 
proposed§ 8.01-229 B.l. regarding death of a person in whose favor 
a cause of action has already accrued, and paragraph (1) of this 
Reviser's Note is equally applicable here. 

(8) Proposed§ 8.01-229 B.6. is simply a restatement of the last
sentence of present § 8-32, providing that if the qualification of a 
decedent's personal representative is delayed beyond two years 
after the decedent's death such personal representative will be 
deemed to have qualified on the last day of such two-year interval 
for the purpose of measuring the statute of limitation period [and 
extensions of such limitation period by§§ 8.01-229 B.l., 2.� 4. and 5., 
for example] . The result is to insure a definite cut-off date for 
liability of a defendant where no personal representative qualifies or 
where the qualification of a personal representative is delayed 
beyond two years. 
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\.;..:. '. (9) Proposed § 8.01-229 C. Suspension during injunction. The 
Crationale for this proposal is basically the same as that for present §
::·�§· 8-33 and 8-34 and for proposed §§ 8.01-229 D. and E .. , infra, (i .. e., 
::��hen . the pI8fllti!f see�s to co�e�ce an action within the 
�::71>r�scnbed limitation penod, the plaintiff should not be precluded 
:. from recovery by subsequent expiration of the statute of limitations 
�- before the. merits of tht: case have been finally adjudicated). The 
.. thrust of the proposal 1s to toll the statute of limitations when 
� .. commencement of the action is stayed by injunction .. Such a result
·.�:npt only is equitable for the plaintiff who has sought to bring a
.. timely action and is prevented from doing so by the injunction, but
also does not prejudice the defendant whose notice of the stay 
constitutes adequate notice of the ·action against him within the 
�tation period. 

�·. (10) Propc;>sed § 8.01-229· D. Prevention by defendant. This
subsection is basically a revision of present § 8-33 with one 
·important exception. This proposal is not limited to defendants
!'who had before resided in the Commonwealth.,, Also, it should be

· jioted that the limi�tion period is not tolled if process can be served
despite the defendant's absence--e.g. service of process under the
"long-arm" statute .. See Bergman v. Turpin, 206 Va .. 557 ..
-. ' 

..... , 

� .. · . (11) Proposed § 8.0l-229 E. Dismissal, abatement, or nonsuit ..
. ·,:Ibis subsection expands present § 8-34; the basic rationale of the
. revision is that after an action has been commenced within the
�. prescribed limitation period, the plaintiff should not be precluded
·· from recovery by subsequent expiration of the statute of limitations
\ before the merits of the case have been finally adjudicated.

� . (12) Proposed subparagraph E.l. in § 8.01-229 provides for 
i tolling the statute of limitations when an action brought in due time 
:� abates or is dismissed· without a· determination of the merits. The 
�� �sult emphasizes substan.ce over form and would do less violence 
}Jo the purpose of statutes of limitation than court attempts to avoid 
tlbe harshness of the restricted tolling rule of present § 8-34. e. g., 
(Atkin v. Schmutz Manufactur.iDg Co. , 435 F. 2d 527 (4th Cir .. , 1969) [where 
t �use . of action arose in Virginia, insurer was estopped from 
f pleading statute of limitations against double amputee whose initial 
\ ��tion for relief in Kentucky Courts had been within due time under 
� !b,e Virginia statute of limitations] .. The proposal is analogous to the 
t' �tment of wrongful death actions under present § 8-634. See also 
t-.NC?l?food v. Buffey • 196 Va. 1051. 
· ·<- .. 

�- '•(, 

f°e·< _.(13) Proposed subparagraph E.2 .. of § 8.01-229 preserves two 
�, p�ovisions of present § 8·34 which are not within the ambit of 
c�roposed subparagraph E .. l. of § 8.01-229, supra. The same 
L�soning underlies both proposals, namely that the plaintiff who 
J:itjngs his action within due time should not be denied a decision on 
? the merits because of subsequent procedural developments or 
; f9�uities which have no bearing upon the purpose of statutes of 
��!:imitation. 

J
c · {14) Proposed subparagraph E.3. of § 8.01-229 qualifies the

(�plication of proposed subparagraph E.l. of § 8.01-229 by 
�ence to a planned statute ch will require the plaintiff who 



takes a nonsuit to renew his suit within six months or the running 

I the statute of limitations will not be affected by the commencem.etJt] 
of the original action. Since the planned statute will restrict ·th 
availability of a voluntary nonsuit to one such suit as a matter � 
right, the defendant should not be prejudiced by the limitea:J
protection afforded the plaintiff by this provision. . :�i� 

. ..::·,-; 
··-...1 ·� 

(15) Proposed §§. 8.01-229 F., 8.01-229 G. and 8.01-229 H. ari1
simply present §§ 8-29 [effect of devise for payment of debts] , a-25::.: 
and 8-26 [effect of new promise in writing] , and § 8-20 [effect of� 
debts provable in creditors' suits] respectively. The changes · ·m:
language have been minimal and solely for the purpose of clarity�:� 
except that the last sentence of present § 8-26 has been omitted in� 
view of the applicability of Rule of Court 3:12. 1bus, unless ··aj 
defendant pleading the statute of limitations expressly calls for a·'. 
reply, the plaintiff need give no notice to the defendant that he� 
intends to rely upon a new promise in writing.. In addition, the ..
phrase: "or containing _any other provision for the payment of
debts" has been grafted on the language of present § S...29 to make it 
clear that the time-honored words "I direct the payment of my just 
debts" should not operate to waive the statute of limitations.. �) · '. 

§ 8.01 .. 230. Accroal of a cause of action.-In .every action for which a limitation
period is prescribed, the cause of action shall be deemed to accrue and the prescribed 
limitation period shall begin to nm when tb.e wrongful act or breach of contract or duty 
occurs and not when the resultiD.g damage is discovered, except where the relief sougbt is 
solely equitable or where otherwise provided under§ 8.01-233, subsection C. of§ 8.01-245, 
§ 8 .. 01-249, § 8.01-250 or other statute..

. Revisers Note: 

1bis proposal results in the enactment of the traditional rule of 
Virginia case law as to the time when a cause of action accrues, e.g., 
Brunswick Land Corp. v. Perkinson, 153 Va. 603(1930) [cause of action in 
trespass accrued and statute of limitations began to run when 
defendant committed wrongful entry] .. Until recently Virginia 
courts uniformly followed the rule that a cause of action accrues 
when the wrongful act or breach of duty or contract occurs, e.g., 
Hawks v. DeHart, 206 Va. 810 (1966). However, Virginia courts have 
begun to delineate exceptions to the general rule. The prospect is 
that future litigation will continue to expand these exceptions in 
order to diminish the harshness of the rule. See§ 8.2-725 [cause of 
action with regard to breach of certain warranties as to future 
performance does not accrue until latent defect in goods discovered 
or should have been discovered] ; see also, Barnes v. Sears, Roebuck and
Co., 406 F. 2d 859 (4th Cir., 1969) and Caudill v. Wise Rambler, Inc., 210 Va. 
11 ( 1969) [though § 8-24 held to apply to breach of warranty actions 
for personal injuries, the cause of action was held to accrue when 
injury occurred and not upon sale of defective product] . Thus, 
current Virginia case law illustrates the state of flux, if not 
confusion, surrounding the determination of when the cause of 
action accrues and the statute of limitations begins to run .. 

1be proposal codifies the general rule but couples with ft 
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statutory exceptions where mitigation is adjudged necessary. Thus, 
except where explicitly provided otherwise by statute, the limitation 
period will begin to run at the time the wrongful act or technical 
breach occurs. However, in areas such as malpractice, products 
,liability, and liability of construction contractors and designers 
where latent defects or slow-developing injuries are seldom 
discoverable at the · time the wrong or breach is committed, 
exceptions to this proposed section are proposed to provide that the 
limitation period begins to run only when the damage or injury is 
discovered or could with due diligence have been discovered. See 
proposed§ 8.01-249. 

Finally, the proposed section also excepts those actions in 
which equitable relief only is sought. This provision mitigates the 
effects of proposed § 8.01-228 which requires that the statutes of 
limitation apply in equity. Consequently, although an action in 
which equitable relief is sought may be subject to a statute of 
limitations, the equity court could decide on equitable grounds when 
the cause of action accrued and the limitation period began to run. 

§ 8.01-231. State not within statute of limitations.-No statute of limitations which
shall not in express terms apply to the Commonwealth sba11 be deemed a bar to any 
proceeding by or on behalf of the same. This section shall not, however, apply to agencies 
of the Commonwealth incorporated for charitable or educational purposes. 

Reviser's Note: 

This is · in substance present § 8-35. The language omitted is 
considered to be redundant� 

§ 8.01-232. Effect of promises not to plead statute.-A Whenever the failure to
enforce a promise, written or UDwritten, not to plead the statute of limitations would 
operate as a fraud on the promisee, the promisor shall be estopped to plead the statute. In 
all other cases, · an unwritten promise not to plead the statute sbaH be void, and a written 
promise not to plead such statute shall have tb.e effect of a promise to pay the debt or 
discharge the liability. No provision of this subsection sba11 operate contrary to subsections 
B. and C. of this section.

B. No acknowledgment or promise by any personal representative of a decedent shall
charge the estate of the decedent, revive a cause of action otb.erwise barred, or relieve the 
personal representative of his duty to defend under § 26-5 of this Code in any case in 
which but for such aclmowledgment or promise, the decedent's estate could have been 
protected Ullder a statute of limitations. 

C. No acknowledgment or promise by one of two or more joint contractors shall
charge any of such contractors in any case in which but for such acknowledgment another 
contractor would have been protected under a statute of limitations. 

Reviser's Note: 

Proposed § 8.01-232 is essentially the same as present§§ 8-27 
and 8-28. 
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(1) Proposed subsection A. of§ 8.01-232 makes no change in the
language of present § 8-27 except for the proviso which codifies -� 
Virginia case law to make explicit the interrelationship between ·· 
present §§ 8-27 and 8-28 (adopted in substance as subsections B. · 
and C. of§ 8.01-232). Soble v. Herman, 175 Va. 489 (1940); Gwinn v. Farrier 
, 159 Va. 183 (1932). The effect of this subsection is to allow 
prospective defendants [with the exception of personal 
representatives and joint contractors who are provided for in 
subsections B. and C. of§ 8.01-232] to bind themselves by written 
promise not to plead the statute of limitations. Freedom of contract 
is the rationale for enforcing such a promise, and the result is to· 
allow prospective defendants to alter the statute of limitations by 
contract. 

(2) Proposed subsection B. of § 8.01-232 incorporates the
substance of present § 8-28 with regard to personal representatives' 
incapacity to charge a decedent's estate where the estate could have 
been protected by pleading the statute of limitations. The language 
which prohibits the revival of a cause of action otherwise barred is 
simply a codification of the Supreme Court's interpretation of § 8-28 
in Brown v. Rice, 76 Va. 629 (1883). The reference to the personal 
representative's duty to defend relates this subsection to § 26-5 
which imposes personal liability for damage resulting from failure 
of a fiduciary to plead the applicable statute· of limitations. The 
result is simply a denial to personal representatives of the power to 
promise not to plead the statute of limitations. 

(3) Proposed subsection C. of § 8.01-232 represents the
remaining portion of present § 8-28 which is incorporated without 
substantial change. 

§ 8.01-233. When action deemed brought on counterclaim or cross-claim; when
statute of .limitations tolled; defendant's consent required for dismissal-A A defendant 
who pleads a counterclabn or crossclaim shall be dee.med to have brought a.a action at the 
time he files such pleadmg. 

B. If the subject matter of the counterclaim or cross-claim arises out of the same
transaction or occurrence upon which the plaintiff's claim is based, the statute of 
limitations with respect to such pleading shall be tolled by the commencement of the 
plaintiff's action. 

Reviser's Note: 

The major thrust of this section deals with the relation back of 
counterclaims and cross-claims to the date of commencement of the 
action for the purpose of tolling the statute of limitations. 
Consequently, its proper place in present Title 8 would seem to be 
Chapter 2 instead of Chapter 14 on Payment and Set-Off. The 
proposed section is substantially present § 8-244 with some change 
in format. Subsection B of the proposal clarifies present § 8-244 by 
specifically providing for the relation back to the time which the 
plaintiff's claim is filed of a cross-claim which arises out of the same 
transaction upon which the plaintiff's claim is based, thereby giving 
the same treatment to cross-claims as is given to counterclaims 
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under the present statute. 

Tolling of third party claims under Rule of Court 3:10 was 
· considered and rejected. Thus, such claims will be deemed a new
; action with the limitations applicable thereto being tolled on the
· date of their being filed with no relation back, e.g., to the plaitiff's
. claim .
. ':• The final sentence of present § 8·244 prohibits the plaintiff from 
dismissing his action after a defendant has counterclaimed unless 
that defendant consents to the dismissal. This provision has been 
amended and is relocated in the proposed nonsuit statute (§ 8.01-
380). 

§ 8.01-234. Repeal of limitation not to remove bar of statute.-If, after a right of
action or remedy is barred by a statute of limitations, the statute be repealed, the bar of 
tbe statute as to such right or remedy sba11 not be deemed to be removed by such repeal 

Revisers Note: 

This is present § 8-36 without substantive change. 

§ 8.01-235. Bar of expiration of limitation period raised only as affirmative defense in
; responsive pleading.-Tbe objecti.on that an action is not commenced withm the limitation· 
,- period prescribed by Jaw ca.n only be raised as an affirmative defense specifically set forth 
:. in a respollSive pleading. No statutory limitation period sba11 have jurisdictional effect:s and 
r tlJe defense that the statutory limitation period bas expired can not be set up by demurrer. 
i' 'l1iis section shall apply to a11 limitation periods, without regard to whether or not the 
'.;. statute prescribing such limitation period shall create a new right. 

Reviser's Note: 

Proposed § 8.0l"'.235 changes present Virginia case law on 
:: pleading statutes of limitation. The common law rule adopted by the 

Supreme Court distinguishes between "pure" statutes of limitations 
,.which theoretically affect only the availability of a remedy (and not 
\ the underlying right) and "special'' limitations prescribed by a 
rstatute creating a new right not available at common law (e.g., the 
f wrongful death statute); Virginia courts have held that "special" 
(limitations prescribed by statutes creating a new right must appear 
ton the face of the complaint or be subject to demurrer while a 
�/'pure" statute of limitation must be specifically pleaded as an 
�,: affirmative defense by the party claiming its benefit and cannot be 
( taken advantage of by demurrer. Burks Pleading and Practice, § 236 
i (4th Ed., 1952); Branch v. Branch, 172 Va. 413, 2 S.E. 2d 327 (1939). 
! Such a distinction in pleading has been premised on the theory that
f special statutes of limitations contained in statutes creating a :new

�

. right not available at common law are jurisdictional in effect. Branch
v; B.nmch, supra. at 417-418 . 

. : ··· The proposed section would overrule Branch v. Branch, supra. 
Although the result would be the abrogation of a present rule of 
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Virginia pleading, the uniformity and simplicity in pleading 
achieved thereby outweigh the needless complexity and confusion 
engendered by the old distinction between "pure,, and "special" 
limitations. Moreover, the proposal has the additional advantage .of 
removing jurisdictional considerations from the application of 
statutes of limitations. Finally,, although defendants will be required 
by the proposal to plead all statutory limitations specifically as 
affirmative defenses in responsive pleadings and can no longer set 
up "special" limitations by demurrer, the additional burden placed 
on defendants is slight compared with the appropriateness and 
certainty in pleading thus achieved .. 

Article 2. 

Umitatians on .Recovery of Realty and Enforeemeat al 

Cettain Ueas Relating to Realty. 

§ 8.01-236. Limitation of entzy on or action for laJJd.-No person shall make an entry
on, or bring an action to recover, any land unless within fifteen years .ae.xt after tbe time at 
wbicb the right to make such entry or bring such action shall have first accrued to such 
person or to some other person through whom he claims. 

Reviser's Note: 

This proposal does not change the substance of present § 8-5. 

§ 8.01-237. Effect of disabiliti.es upon right of entry on, or action for, land.�
Notwithstanding the provisions of subsection A of§ 8.01-229, no disabilities or tacking ot
disabilities shall preserve to any person or his successors a right to make entry on or bring
an action to recover land for more tban twenty-five years after such right first accrued, 
although such person or persons sha11 have been disabled during the whole of such twenty­
five years.

Reviser's Note: 

This proposal qualifies the application of proposed§ 8.01-229 A. 
[effect of disabilities on all statutes of limitation] to rights of entry 
on or actions for land. The Reviser's Note for proposed§ 8.01-229 A 
explain the rationale for allowing disabilities which arise 
subsequent to the accrual of a cause of action to toll statutes of 
limitation generally, and those Notes are applicable here. However, 
the need for security in land titles requires that some maximum 
limit be placed on the right to enter on or bring an action for land 
regardless of the disabilities of persons so entitled. This is analogous 
to the result achieved by present §§ 8-7 and 8-8 except that the 
maximum proposed is 25 years instead of the present 20 years 
under§ 8-7. 

The change avoids the inequities which arise under the scheme 
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of present §§ 8-7 and 8-8. In essence, these Code sections arbitrarily 
stipulate that a disabled person has ten years after the removal of 
his disability in which to bring an action for recovery of land [ 
present § 8-7] , but then qualify that grant by stipulating that in no 
case shall an action for recovery be brought more than 20 years 
after such right of action first accrues. [present § 8-8] Thus, the 
grant of ten years grace after the removal of disability is both 
illusory and inequitable where the disability lasts longer than ten 
years because the grace period will be less than ten years. 
Additional confusion arises from the language of present § 8-7 
whereby the ten-year period granted to the disabled land owner 
seems on its face to be in lieu of the original fifteen-year limitation 
period provided in present § 8-5. 

The proposal in conjunction with proposed§ 8.01-229 A effects 
a functional revision .. A balance is struck between the need for 
security of land titles and the need for preserving a cause of action 
to the disabled plaintiff. Though the proposed 25-year maximum 
limit is an extension of the present 20-year limit, such an extension 
should not threaten the security of land titles (e.g., the annotations 
to present §§ 8-7 and 8-8 show that the Supreme Court has only 
dealt with disability in adverse possession cases eight times since 
1808 and has not done so but once since 1916. Though no lower 
court· statistics are readily available, there can be no doubt that the 
role of adverse possession continues to decline). 

Note: Proposed§§ 8.01-238 through-8.01-242 represent present 
§§ 8-9 through 8-12 and are simply renumbered without material
revision for inclusion in proposed Article 2, except that present §§ 8-
10.1 and 8-10.2 are amalgamated into a single section for brevity
(see proposed § 8.01-240). Also, the last sentence of present § 8-11
referring to "glebe lands" has bee� deleted as no longer necessary. 

§ s_oJ .. 238. To repeal a gnmt.-A bill in equity to repeal, in whole or in part, any
grant of land by the . Commonwealth, shall be brought within ten years next after the date 
of such grant. 

§ 8.01-239. Ground rents.-No action shall be brought for the recovezy of any ground
rent reserved upon real estate after the expiration of ten years from the time such ground 
rent becomes due and payable. 

-§ 8.01-240. Liens for water, sewer, or sidewalk assessments.-No suit shall be
brought to enforce the lien of any water, sewer, or sidewalk assessment, heretofore or 
hereafter made, against lands which have been conveyed-by the person owning them at the 
time of such assessment to a grantee for value unless the same be brought within ten 
years from the due records.ti.on of the deed tram such person to grantee and w:ithin twenty 

years uom the due docketing of such assessment. 

§ 8.01-241. limitation of enforcement of deeds of trust, mortgages and liens for
unpaid purchase money.-No deed of trust or mortgage heretofore or hereafter given to 
secure the payment of money, and no lien heretofore or hereafter reserved to secure· the 

, payment of unpaid purchase money, shall be enforced after twenty years from the time
�. w.bea the original obligation last maturing thereby secured shall have become due and 
:." payable according to its terms and without regard to any provision for the acceleration of 
r� date; provided that the period of one year .from the death of any party in interest 

shaI1 be excluded from the computation of time. The limitations prescribed by this section 
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may be extended by a.a endorsemeat to that effect entered prior to the expiration of the Ji 
limi.tatiOJJ period prescribed herein upon the margin of the page of the deed book of which '.; 
the same is recorded, and when such endorsement is duly e.xecuted by the party in whom ·:: 
the beneficial title to the property so encumbered is at the time of such eadorsement by bis 
duly authorized attomey in fact, or agent, and attested by the clerk of the court in which -: 
such lien is recorded, the endorsement sba1l be held to extend the limitati.ons of the right to 
enforce the lien for twenty years from the date of such endorsement 7be clerk of the court
shall index such extension in both names in the index of the deed book and on the genera.I 
index in bis office, and gi.ve reference to the book and page in wbich the origmal wntiDg 'is 
recorded. Unless the deed or deeds executed pursuant to the foreclosure of a.oy mortgage 
or to the execution of or sale under any deed of trust be recorded in the county or city 
where the land is situated within one year after the time the right to enforce the mortgage 
or deed of trust shall have expired as hereiaabove provided, such deed or deeds sba1l be 
void as to aH purchasers for valuable consideration without notice and lien credit� who 
make any purchase of or acquire any lien on the la.lld CO.Dveyed by any such deed prior to 
the time such deed is so recorded. 

§ 8.01-242. Same; when no maturity date is given.-No deed of trust or mortgage
given to secure the payment of money, and no Hen reserved to secure the payment of 
unpaid purchase money, in which no date is fixed for the maturity of the debt secured by 
such deed of trust, mortgage, or lien, sbaH be enforced after twenty years ih>m the date of 
the deed of trust, mortgage, or other lien; provided that the period of one year from the
death of any party in interest sba11 be excluded from the computation of time, and
provided further that the limitation may be extended by an endorsement within the twenty­
year period upon the margin of the page of the deed book on which the instrument is 
recorded in the manner set �orth in§ 8.01-241.

Arti:le 3. 

Penoaal Aetloas Geaerally. 

§ 8.01-243. Personal actions for injury to person or property generally.-Unless
otherwise provided by statute, every action for injury to the person, including a.a action for 
emotional injuries, whatever the theory of recoveiy, and evezy action for injury to property 
based upon a tbeozy of recovery other than contract must be brought within two years 
next after the cause of action shall have accrued. 

Reviser's Note: 

This proposal is comparable to the first sentence in present § 8-
24 and represents no change in substance to that provision. The 
language explicitly making the two-year limitation applicable to all 
actions for injury to person, whether brought, e.g.:, in contract or 
tort, is basically a codification of the rule of Friedman v. Peoples' Service 
Drug Stores, 208 Va. 700 (1968). On the other hand, the restriction of 
the application of the two-year limitation to noncontract actions for 
injury to property recognizes the traditional distinction in Virginia 
between actions ex contractu and actions ex delicto. Such a 
qualification is necessary to clarify the difference between claims 
for property damage and those for personal injury and to insure that 
claims for injuries to property resulting from breach of contract 
( e.g., liability of a bailee for nondelivery) will be subject to the 
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�longer statute of limitations for contract actions [present §§ 8-13 
�and 8.2-725 and proposed§ 8 .. 01-246, infra] rather than the two-year 
'"limitation described herein.. In practice, with respect to property 
�age, the two-year limitation generally will apply only to actions 
�involving tortious injury such as fraud, conversion, trespass, and 
·negligence. [See also the Reviser's Note for proposed§ 8.01-229 B.
-�which would displace those provisions of present § 8-24 regarding
die survival of a cause of action.]

·;._,? • . Actions for emotiQnal injuries caused by willful conduct and 
.:

1

actions for emotional injury and resulting physical injury caused by 
:negligence have been made subject to the two-year limitation of this 
-�·section, to avoid the inconsistent result possible if emotional
�injuries were under a different limitations period .. See Bowles v. May,
· 159 Va. 419 (1932), and Hughes v. Moore, 214 Va. 27 (1973), where
Bowles was interpreted to mean that recovery for emotional injury

;.alone, without physical impact, may be allowed where the conduct
:producing the injury is willful, wanton, or vindictive .. See also, Moore
.Y,. Jefferson Hospital, Inc., 208 Va. 438 (1967); but where the conduct is
_merely negligent and there is no physical impact, recovery may be
bad for the emotional injury only if the resulting physical injury has
been the proximate result of such emotional injury. The Supreme

-Court further clarified these holdings in Womack v. Eldridge, 215 Va.
,,,�8 (1974) in which the court held that a cause of action will lie for
:emotional distress, unaccompanied by physical injury, provided
four elements are proven. These are: conduct that· was (1)
intentional or reckless as well as (2) outrageous and intolerable; (3)

tproximate cause between the conduct and the (4) severe emotional
�distress.
i:::· . .

§ B .. Ol-244. Actions. for wrongful death; limitation.-A Notwitbstanding tb.e
provisions of§ 8.01-229 B., if a person entitled to bring an action for personal injmy dies
.. as a result of such injury with no such action pending before the expiration of two years 
:l'Je.Xt after the cause of action shall have accrued, then an action under§ 8.01-SO may be 
�.rpmmenced within the time limits specified in subsection B. of this section.
,... .. � . 
............ .. ... 

-� ... · B .. Every action under § 8.01-50 shaH be brought by the personal representative of the
decedent within two years after the death of the injured person. If any such action is
brought within such period of two years after such person's death and for any cause 
abates or is dismissed without determining the merits of such action, the time such action
is pending shall not be counted as any part of such period of two years and another action
may be brought withiJl the remaining period of such two years as if such former action
bad not been instituted. 

Reviser's Note: 

.. 

.. . Subsection A. of the proposed statute is directed to the situation 
· � which a person suffers a tortious personal injury and
�bsequently dies from such injury without having commenced. an
_action for damages in his lifetime.. If death occurs before the

)�iration of the limitation period applicable to the tort which
:: caused it, the personal representative of the decedent may bring the
; appropriate action for wrongful death within the period prescribed
J
o
r actions for wrongful death as set forth in subsection B.
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This subsection and subsection B. standing alone do not c� 
the existing law .. However, when read-in conjunction with proposecf1 

§ 8.01-251, it will be readily observed that the time for bringing an1
action for wrongful death may be considerably extended. Thfs is� 
because § 8.01-251 defers the running of the statute of limitations in�
certain actions until the injury is, or ought to have been discoverea.�
(See proposed § 8.01-230 with respect to the accrual of causes of�
action, and modifying statutes therein cited.) · �-,f

Present § 8-634 contains a provision which tolls the running ol 
the limitation period when a party defendant who departs from tlie· 
Commonwealth, absconds or conceals himself with the result that· 
he cannot be served with process. This provision has been 
incorporated into proposed § 8.01-229 D. in this chapter. (See 
Reviser's Note to that section.) . :_ ·. 

It should be observed that the Revisers have recommended 
consolidation of the provisions of existing §§ 8-633 and 8-634, minus 
the limitation provisions transferred to this section into proposed § 
8.01-50. Such limitation provisions have been incorporated into this
section. § 8.01-245. · · 

. . 

§ 8 .. 01-245. Limitation on actions upon the bond of any fiduciaries or as to suits
against fiduciaries themselves; accrual of cause of action where execution sustained.-A. 
No action sba1l be brought upon the bond of aay fiduciary except within ten years next 
after the right to bring such �ction shall have first accrued. 

B. When any fiduciary bas settled an account under the provisions of Dtle 26, aJJd 
whether or not he bas given bond, a suit to surcharge or falsify such account, or to bold 
such fiduciary or bis sureties liable for any balance stated in such account, to be ill bis
hands, shall be brought within ten years after the account has � confirmed.

C. ID. actions upon the bond of any personal representative of a decedent or fiduciary
of a -person under a disability against whom an execution bas been obtained or where· a
court acting upon the account of such representative or committee shall order payment or
delivery of estate in the hands of such committee and representative, the cause of action 
sbal1 be deemed to accrue from the return day of such execution or from the time of the 
tight to require payment or delivery upon such order, whichever shall happen first. 

Reviser's Note: 

This proposed section consolidates limitations applicable to 
fiduciaries into a single section. 

Proposed § 8.01-245 A. is necessary to preserve a ten-year 
limitation period as to actions on the bonds of fiduciaries available 
now under present§ 8-13, since subparagraph 2 of proposed§ 8.01-
246 does not recognize the seal as affecting the statute of 
limitations. Of all writings under seal, the bond of a fiduciary is the 
only one for which a longer statute of limitations is provided than 
that for other contracts .. See Reviser's Note to proposed§ 8.01-246, 
infra. 

Proposed § 8.01-245 B. incorporates present § 8-16, without 
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: change in substance, although the wording of present § 8-16 has 
· been revised considerably in the interest of clarity and brevity. The 
. introductory proviso of proposed § 8.01-246 makes it clear that
contract limitations do not apply to fiduciaries, and this is in 
accordance with present § 8-16.

Proposed§ 8.01-245 C. simplifies present§ 8-15 (when right of 
action upon bonds of fiduciaries deemed to accrue); see proposed § 
8.01-229 A., effect of disabilities on the statute of limitations. 
Present § 8-15 generally provides that the right against fiduciaries 
does not accrue until the disability is removed. The cause of action 
arises under proposed § 8.01-230 when the fiduciary commits a 
breach of duty, but the statute of limitations is tolled witll respect to 
the cause of action· under proposed § 8.01-229 A. until the disability 
is removed. E.g., the next friend of an infant could bring suit against 
the fiduciary during the infancy to prevent further breach of duty, 
yet if the action were not brought, the infant would still have the full 
limitations period when he reached majority. 

The absorption of much of present § 8-15 into these broader 
statutes creates greater consistency and simplicity by making it part 

. of a general rule rather than an.exception, and yet leaves unchanged 
the spirit of the prior section. What remains in proposed§ 8.01-245 

: C. is the exception existing· where an execution against the personal 
·. representative or fiduciary has already been obtained, in which case
. the cause of action accrues immediately upon failure to satisfy the 
.. execution or order. Finally, since the. various bonded persons 
:·. described in present § 8-15 are deemed to be fiduciaries, actions 
i· against them would also be limited by proposed§ 8.01-245 A. and B. 
� �thout them being specifically mentioned therein. 
-l.! 

·_;;: · § 8.01-246. Personal actions based on contracts.-Subject to the provisioZJS of§ 8.01-
. :243 regarding injuries to person and property and of § 8.01 ... 245 regarding the application 
· .. of limitations to fiduciaries, and their bonds, actions founded upon a contract, other than
:� -actions ·on a judgment or decree, shall be brought within the following number of years 
;.�·.next after the cause of action shaD have accrued: 
:-..:·. 

: .;: . ·· · 1. In actions or upon a recognizallce, except recognizallce of bail in a civil sui.t,
t: 'lVitb.m ten years; and in actions or motions upon a recognizallce of bail ili a civil suit,
[ �within three years, omitting from the computation of such three years such time as the
J: right to sue out such execution shall have been suspended by injunction, supersedeas or
f other process;.

t;::, · 2. In actions on any contract which is not otherwise specified and wbicb is in writiJJg
f � signed by the party to be charged thereby, or by bis agent, within five years whether
t � writing be under seal or not;
'/"�� -

iJ:: · . . 3. In actions by a partn.er against another for settlement of the partD.ersbip account
t:or m actions upon accounts concemillg the trade of merchandise between merchant and
t�t, their factors, or servants,. within five years from the cessation of the dealings in
��which they are interested together;

4. In actions upon any unwritten contmct, express or implied, within. three years.

�:; · . Provided that as to any action to which § s.2 ... 725 of the Uniform Commercial Code is 
E°'PPlicable. that section shall be controlling except that in products liability actions for
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m.,wy to person and for m1ury to property, other than the property subJect to contract, tile:,: 
limitation prescribed m § 8.01·243 shall apply. 

Reviser's Note: 

nus proposal attempts to consolidate all the limitations 
applicable to contract actions m present Chapter 2 of present Title 8 
mto a smgle sectJ.on to facilitate reference and to avoid confusion by 
malang the mterrelationshlp of the vanous proV1s1ons apparent. See 
present §§ 8-13, 8-17, and 8-23. 

As the first proviso states, the proposed sectlon 1s mapplicable 
where present§ 8.2-725 applies. Similiarly, products liability actions 
for mJunes to person or property, are governed by proposed§ 8.01-
243. 

The basis or meaning of the reference to "award" m present § 8-
13 1s unlm.own, and the word "award" does not appear m proposed 
§ 8.01-246.

(1) Proposed subdivision 1. of§ 8.01-246 mcorporates present§
8-17 without substantlal. alterat.J.on except that the term "motion"
has replaced "sore facias". See proposed§ 8.01-24. With respect to
suspension by mJunctlon, cf. proposed subsection C. of§ 8.01-229
(Suspension dunng lllJunctions).

(2) Proposed subdivision 2. of this section applies a five-year
limitauon to all other written contracts regardless of whether such 
contracts be under seal. The seal has declined so far m legal 
unportance as to become VJ.rtually meaningless; the affixing of a 
seal to a written contract 1s certainly no basis for doubling the 
prescribed limitation penod, present§ 8-13; hence tlus proposal that 
the seal have no effect upon statutes of limitation .. 

(3) Proposed subdivision 3. of tlus section mcorporates present
§ 8-13 regarding partnership accounts and accounts between
merchants. However, mstead of listing such accounts as exceptions
to the three-year limitat.J.on (present§ 8-13), m the mterest of clarity,
the proposal gives such accounts separate status.

(4) Proposed subdiV1s1on 4. of tlus section adopts the same
three-year lirrutat1on for unwritten contracts as contained m present 
§ 8-13.

(5) The proviso relating to the application of the UCC four-year
limitation to contracts for the sale of goods 1s the same as that 
contamed m present§ 8-13, except for the express stJ.pulatlon that 
the UCC linutat1on, like other contract limltat1ons, has no 
applicability to an ace.on for mJunes to person or to actions for 
mJury to property which 1s not subJect to the contract of sale. The 
distmctlons conta.J.ned m tlns proviso regarding the types of mJury 
and the applicable statute of limitations in products liability actlons 
are necessary to achl.eve clanty and m accord with the position of 
the Virgirua courts. Compare Fnedman v Peoples' Serv. Drug Stores, 208 Va. 
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700 (1968) with Tyler v RR. Street & Co., 322 F Supp. 541 (E .. D. Va., 
1971) [the distnct court extended the Virguua Supreme Court's 
ruling that § 8-24 supersedes § 8-13 by holding that § 8-24 ovemdes 
§ 8 .. 2-725 as well]

In short, only cla.uns for mJury to property resultmg from 
breach of contract should be subJect to the longer four-year statute 
of limitation prescribed m the UCC .. Keepmg m nund that two lands 
of property damage may anse from defectively manufactured 
products, only the mJury to the product itself which gives nse to a 
cause of actton m contract 1s governed by the Uniform Commercial 
Code's limitation penod; tnJury to other property not subJect to the 
sale contract 1s governed by the same statutory limitation penod 
and accrues m the same manner as 1s the case for mJury to person 
resulting from a defective product. Compare Fnedman v. Peoples' Sezv .. 
Drug Stores, 208 Va. 700 (1968) and Caudill v Wise Rambler Inc., 210 Va. 11 
(1969); see also Reviser's Notes to proposed § 8.01-243, and 
subparagraphs 3 and 4 of § 8.01-249. 

§ 8:01-247. 'When action on contract governed by the law of another state or cou.atry
baaed m V.upua.-No action shall be mamtamed on any contract wluch 1s governed by 
the law of another state or country if the ngbt of action thereon 1S baaed either by the 
laws of such state or country or of thzs Commonwealth. 

Reviser's Note: 

This proposal restates present § 8-23 relatmg to foreign 
contracts. The words "is governed by the law of'' are substituted for 
the present words "was made or was to be performed m," because 
the former phrase 1s more m keepmg with modem conflicts of laws 
pnnc1ples. No change m substance 1s mtended thereby 

§ 8.0J .. 248. Personal actions for which no other limitation is specified.-Every
personal action, for which no limitation JS otherwise prescribed, shall be brought witbm. 
one year after the nght to brmg such action bas accrued. 

Reviser's Note: 

Proposed § 8 .. Ql ... 248 1s a catch-all provision for actions not 
otherwise covered by a statute of limltatlon. If no limitat.J.on 1s 
prescribed m proposed §§ 8.01-236 ·[entry on or action for land] , 
8.01-2'43 [personal actions for mJury to person or property] , 8.01-
245 [act.Ions on the bond of a fiduciary or suits against fiduc1anes] 
or 8 .. 01-246 [actions based on awards or contracts], and if no other 
statute prescribes a different limitauon, -only then will tlus proposed 
section be applicable. 

While not specifically set forth m proposed § 8.01-248, actions 
for the depnvation of civil nghts under Title 42 U.S .. C.A. are deemed 
to be bound by the one-year limitation. See Almond v Kent 459 F 2d 
100 (4th Cir 1972), N.;3 at p. 203 .. 
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§ 8.01-249. When cause of action shall be deemed to accrue m certam perso.ru,t
actiom.-The cause of action m the actions herein listed sba1l be deemed to accrue as:1 

follows: -�'*! 

1. m actions for 1raud, or .rmstake, a:ad m actiollS for resCJSSJon of co.atract for wxfue
mfluence, when sucb .traud, .rm.stake, or undue mflueace is discovered or by the exen:ise of 
due diligeD.ce reasonably should have been discovered; 

2. m actions for malpractice agamst a person who JS, or holds 1umself out to be, a
member of a state-licensed profession, when the damage or mJury resultmg .from sudJ 
malpractice is discovered or by the ezerase of due diligence reasonably should have been 

\. discovered; 

3. m actions on contracts for sale of goods as defined m Title 8.2, as set forth m §
8.2-725, except that -a products liability action for Ul}ury to the person and for mJmy to 
property o'tb.er than the property subJect to the contract of sale sball accrue m accordance 
with subparagraph 4 of tlJJs section; 

4. m products liability actions for mJury to person and for mJwy to property other
than property subJect to the contract of a sale wlucb are based on breach of wammty m 
the sale of, or negligence m the manufacture of, goods as defined m Title 8.2, wbe.n the 
mJury or damage resulting .therefrom IS discovered or by the exercise of due diligence 
reasonably should have been discovered;· 

5. m actions or other proceedings for money on deposit with a bank or any perscm or
corporation damg a ba:akmg busmess, when a request m writ:illg be made therefor by 
check, order or othermse; 

6.. m actions for malicious prosecution, when the relevant cnmma1 action JS 
termmated. 

Reviser's Note: 

Proposed § 8.01-249 provides that certain causes of action 
should not accrue for the purpose of applymg statutes of limitation 
until the damage or mJury 1s discoverable by the plaintiff. This 
represents an exception to the general rule embodied m proposed § 
8.01-230 that a cause of action shall be deemed to accrue when the 
wrong occurs or when the technical breach of contract duty occurs. 
The concept 1s not new to the Virguua Code or to Virguua case law 
E.g., present§§ 8-14 [fraud m the payment of money], 8-15 [accrual
of nght of action on bond of fiduciary] , and the proviso m § 8-13
reqmnng wntten demand on bank deposits; caudill v Wise Rambler, Inc.,
210 Va. 11 (1969), Payne v Piedmont Aviation, Inc., 294 F Supp. 216 (E.D.
Va. 1968). However, this proposal represents an expansion of the
exceptions to the general rule as to accrual of the cause of action.

The rationale belund each of the subparagraphs of the proposal 
1s the equitable need to mitigate the harshness of the general rule as 
to accrual of the cause of actton m mstances where the running of 
the statute nught otherwise bar a legitimate claim and give the 
defendant a windfall m avoiding liability 

(1) Proposed subparagraph 1. of § 8.01-249. Fraud, ID1stake,
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undue influence: statutes of limitation do not run until such fraud, 
·mistake or undue influence discoverable. This subparagraph
incorporates present§ 8-14 which likewise tolls the statute in cases
of fraud or mistake in the payment of money and extends the
principle to all situations of fraud or mistake. Though not supported
by Virginia cases specifically, such an extension is foreshadowed by
Caudill v. WJSe Rambler, Inc., 210 Va. 11(1969) and has been adopted by
the federal district court for the Eastern District of Virginia in
diversity suits despite Virginia case law to the contrary. Stevens v.
Abbott, �or, & Paine, 288 F. Supp. 936 (E.D. Va. 1968) [Held: causes of
actions for fraud under present § 8-14 do not accrue until such fraud
is discovered or ought with the exercise of due diligence to have
been discovered]; cf. Galumbeck v. Suburban Park Stores Corp., 214 F. 2d 660
(4th Cir .. , 1954) [present§ 8-13 is not tolled by false representations
of the defendant] . _The difficulty of detecting fraud or mistake
necessitates courts being given the flexibility to toll the statute of
limitations for a reasonable period in such cases; otherwise, the

· defendant does not so much avoid stale claims as become unjustly
enriched according to his skill in concealing his wrong. For the same
reasons, actions to rescind contracts have been included to provide
for the case where a party is under the influence of another, yet
might not realize it. If the party were not disabled, the statute would
run from the signing of the contract and there might be no remedy
when the party realized, or discovered, the duress or influence. In
the interest of fairness, the statute will not run until the duress or
influence is discoverable by the party, although this would generally
be at the signing of the contract.

(2) Proposed subparagraph 2. of this section.. Professional
· Imµpractice. This subsection would reverse the holding of Hawks v.
DeHart, 206 Va. 810 (1966) [Surgical needle left in paUent's throat] .

. However, compare Caudill. v. WISe Rambler, Inc.., 210 Va. 11 (1969) [
. plaintiff's rights in an action for personal injury accrued at time of
: injury and not at ·time of breach of warranty] . Latent injury or
· damages from professional malpractice are often more difficult to
·. discover than latent product defects, and the defendant should not
:··be protected from the statute of limitations in either case until the

injured plaintiff has had reasonable opportunity to discover the 

� injury or damage.

/ (3) Proposed subparagraphs 3. and 4. of this section. See Tyler v . 
.'· R R. Street and Co .. , 322 F. Supp .. 541 (E .. D. Va., 1971) predicting that the 
:-:Virginia Supreme Court would apply the limitations period of 
· present § 8-24 and not that of § 8.2-725 to a breach of warranty
action for injury to the person. The prediction was based on the

.�.holding in Friedman v. Peoples' Service Drug Stores, 208 Va. 700 (1968),
·:where the personal injury limitation of § 8-24, rather· than the

contract limitation period of § 8-13, was applied to such a breach of
.:warranty action on the basis that it is the wrong alleged and not the
<:form of the action that determines the applicable statute of
: limitations. Proposed subparagraphs 3 and 4 carry over the
::. distinction enunciated in proposed §§ 8 .. 01-243 and 8.01-246
:;� .. �tween injuries· to property arising from breach of the contract of
t�e (i.e .. , damage to the defective product) and injuries to person
t;.:.�d other property which do- not arise out of the contract. As
;mdicated in the Reviser's Notes to proposed§§ 8.01-243 and 8.01-
(
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246, the two-year limitation of proposed § 8.01-243 should 1>eJ 
applicable to such injuries whether the theory of recovery be breach��
of warranty or negligence while the longer contract limitations of� 
proposed§ 8.01-246 and present§ 8.2-725 (UCC) should apply only] 
to injuries to property specifically subject to the contract.. .�w/� 

)�\·.t 
The scheme of UCC § 8�2-725, followed by reference. in·1 

proposed subparagraph 3., is that the breach of warranty action Will 
accrue at the easily ascertainable time at which tender of delivery is ·:
made, and that the possible unfairness which could result from this · 
arbitrary designation will be for the most part ameliorated by the 
four-year limitations period of§ 8.2-725. Since noncontract injuries 
are outside of the UCC, the shorter two-year limitation of proposed 

§ 8 .. 01-243 applies. Thus it is deemed equitable to have the cause of
action accr..ie when the injury or damage is discovered or
reasonably discoverable.

When these underlying assumptions are coupled with the 
holding of Caudill v. Wise Rambler, lnc.t 210 Va. 11 (1969) [cause of action 
accrues at date of injury, not at date of sale] , proposed 
subparagraphs 3 and 4 are consistent with the thrust of present 
Virpa case law. 

Proposed subparagraph 4. goes beyond present Virginia case 
law only .in providing that the cause of action for injury to person 
and property in products liability actions shall accrue at the time the 
injury or damage is ·discovered or reasonably discoverable rather 
than at the time the injury occurs. This change is more equitable to 
the plaintiff and addresses itself to the problem of latent defects and 
slow ... developing injuries which may be discoverable only after the 
injury has occurred. This would insure that the difficulty of 
discovering such defects or injuries would not enable a defendant to 
escape liability in the products liability area just as proposed 
subparagraph 2. of§ 8.01-24 seeks to do in the malpractice area, cf., 
Hawks v. DeHart, 206 Va. 810 (1966) [cause of action accrued at date of 
injury when surgical needle was � left in patient's throat and 
limitation period expired before plaintiff discovered injury and 
brought action thereon] . See, Reviser's Notes to proposed§§ 8.01-
230 and 8.01-250. 

(4) Proposed subparagraph 5. of this section is an incorporation
without substantive change of the proviso from present § 8-13 
regarding the necessity for demand in actions for money on deposit 
before a cause of action shall be deemed to accrue. 

(5) Proposed subparagraph 6. of this section. Malicious
prosecution. The proposal clarifies Virginia case law in providing 
that the statute of limitations, proposed§ 8.01-248, does not begin 
to run until the determination of the associated criminal action (in 
favor of the criminal defendant. who is the plaintiff in the civil 
action). 

While not addressed in the proposalt other states have 
recognized a cause of action for malicious prosecution of a civil suit, 
e.g., Robinson v. Goudchawts, 307 So. 2d 287 (La. 1975).
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·r· � § 8.01-250.· Limitation on certain actioas for damages arising out of defective. or
rinsafe condition of improvements to real property.-No action to recover for any injury to

· property, real or personal, or for bodily injury or wrongful death, arising out of the
�.defective. and unsafe condition of a.o improvement to real property, nor any action for
·.: contribution or indemnity for damages sustained as a result of such injury, sba11 be
-brought against any person perfor.r.nmg or fumisbiD.g the design, plazmiIJg, surveyiag,
. supervision of construction, or construction of such improvement to real property more
·.tban five years after the performance of fumisbing of such services and construction.;

Provided that: 

1. If the cause of action is not discovered, and could not reasonably have been
discovered, within such period, then such action may be commenced witbm six months of 
·tl:ae date of discovery or the date of discovery of facts which would reasonably lead to such
;.. discovery, whichever is earlier;

2. In no eve.at may an action be commenced more than ten years after such
performance· or the furnishing of such servi.ces and construction; 

3. The .limitation prescribed in this section sba1l not apply to the manufacturer or
supplier of any equipment or machinery or other articles installed in a structure upon real 

.. property, nor to any person in actual possession and ill control of the improvement as 
owner, tenant or otherwise at the time the defective or unsafe condition of such 

. .improvement constitutes the proximate cause. of the injury or damage for which the action 
is brought; rather each such action sba1l be brought within the time next after such mjury 
.. occurs as provided in §§ 8.01-243 and 8 .. 01-246, subject to the accrual provision of 
subdivision 4. of§ 8.01-249. 

Reviser's Note: 

· The body of proposed § 8.01-250 is substantially the same as
present § 8-24.2; however, the three provisos are patterned basically 
after Code of Ala. Ann .. , Title 7, § 23(1)(1969) and Page's Ohio Rev. 
Code Ann.§ 2305.131 (1954) and represent an alteration of present 
. § 8-24 .. 2. The first and second provisos establish an exception to the 
�normal five-year limitati9n on damages arising out of defective or 
". unsafe conditions of improvements to real property. The exception 
permits recovery of damages more than five years after the 
completion of performance or furnishing of services in an action 

� brought within six months of the date when the cause of action was 
first discoverable, with an overall limitation of ten years, after 

_ which no action is maintainable. 

· 
The allowance of suit upon discovery of the cause of action 

mitigates the inequity of the five-year limitation of present § 8-24.2 
. in instances where the running of the. period might otherwise bar a 
legitimate claim and give the defendant who conceals his 
wrongdoing an undeserved windfall in his avoiding liability .. The 
rationale of the Reviser's Notes to proposed§ 8.Ql .. 249, particularly 
_subparagraph 3., is also applicable here. Similiarly, the ten-year 
maximum limitation provided by the second proviso is thought to be 
more realistic than the five-year period of present § 8-24..2 in view of 
· the average lifetime of real estate improvements. See e.g., Revenµe
Procedure 62-21, (Supp. I) 1953-2 CB 740 for depreciation guidelines
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used by IRS in estimating useful lives of land improvements (20: 
years) and buildings (40 to 60 years). -�: ·:

·"- : 

The combined net effect of proposed subparagraphs 1. and 2. of· 
this section would be to overrule that line of Virginia cases typified 
by Ricbm.oad Redevelopment & Housing Authority v. Labumum Construction Colp., :
195 Va. 827 (1954) whereby the statute of limitations is deemed to 
have commenced running from the time of negligent performance of 
construction, installation, or other services. Laburnum may be 
questionable in the light of more recent Virginia breach of warranty 
cases involving personal injuries. See e.g., Caudill v. Wise Rambler, Inc..,· 
210 Va. 11 (1969) ( Laburnum distinguished on basis that some damage· 
to property resulted when gas equipment installed although major 
damage occurred on explosion years later); Sides v. Richard Machine 
Works, Inc., 406 F 2d 445 (4th Cir .. 1969); Barnes v. Sears, Roebuck & Co., 406 
F. 2d 859 (4th Cir. 1969). See the Reviser's Notes to proposed§§ 
8.01-230 and 8 .. 01-249 of this proposal.

The final proviso to this proposal does not alter present Virginia 
law, but rather makes clear the interrelationship of proposed § 8.01-
250 to proposed §§ 8.01-243, 8.01-246 and 8.01-249. Whereas 
present § 8-24.2 simply states that the limitation regarding defective 
or unsafe conditions of real property improvements does not apply 
to actions against persons in actual possession such as tenants, and 
owners, proposed subparagraph 3 · of this section goes further to 
clarify that suits against such persons in possession and against 
manufacturers and suppliers of installed .equipment and machinery 
are subject to the limitations prescribed in proposed§§ 8.01-243 and 
8.01-246. 

Article 4. 

iimttattoas on Enforcement of Judgments and Decrees. 

§ 8.01-251. limitations on enforcement of judgments.-A No execution shall be
issued and no action brought on a judgment including a judgment in favor of the
Co�onwealth, after twenty years from the date of such judgment, unless the period be
extended as hereinafter provided. 

B. The limitation prescribed in subsection A. �Y be extended on motion of tbe
judgment creditor or bis assignee with notice to the judgment debtor, and an order of tbe
circuit court of the jurisdiction in which the judgment was entered t(! sbow cause why the

· period for issuance of execution or bringing of an action should not be extended. Any such
motion must be filed within the twenty-year period from the date of the origiDal judgment
or from the date of the latest extension thereol If upon the hearing of the motion the cowt
decides that there is no good cause shown for not extending the period of Jimitati� the
order shaH so state and the period of limitation mentioned in subsection A shaB be
extended for an additional twenty years .from the date of fiHng of the motion to extend. 
Additional extensions may be granted upon the same procedure, subject in each case to
the recording provisions prescribed in § 8.01-458. This extension procedure is subject to
the exception that if the action is against a persoaa.l representative of a decedent, the
motion must be within two years from the date of bis qualification, the extension may be
for only two years from the time of the filing of the motion, and there may be only one
such extension.
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C. No suit shall be brought to enforce the lien of any judgment, including judgmea.t.s
in favor of the Commonwealth, upon which the right to issue an execution or briDg an 
action, is barred by other subsections of this sectio� nor sba1I any suit be brought to 
enforce the lien of any judgment against tbe lands which have been conveyed by the 
judgment debtor to a grantee for value, unless the same be brought within ten years from 
the due recordation of the deed from such judgment debtor to such grantee an.d unless a 
notice of lis �dens shall have been recorded in the manner provided by§ 8.01-268 before 
the expiration of such ten-year period. 

D. 111 computing the time, any time during which the_ right to sue out execution on
the judgment is suspended by the terms thereof, or by legal process, shall be omitted. 
Sectiom 8.01-230 (et seq.), 8.01-247 and 8.01-256 sbaI1 apply to the right to bring such 
action in like manner as to any right. 

E. The provisions of this section apply to judgments obtained after June twenty-Dine,
ameteen hundred forty.eight, and to judgments obtained prior to such date which are not 
then barred by the statute of limitations, but notbing herein sbal1 have tbe effect of 
reducing the time for enforcement of any judgment the limitation upon which has been 

· extended prior to such date br_ compliance with the provisions of law theretofore ia effect._ 

F. This section shall not be construed to impair the right of subrogation to which any
person may become entitled while the Hen is in force, provided be institutes proceedings to 
enforce such right within five years after the same accrued, nor sba1l the lien of a 
judgmeil.t be. impaired by the recovery of another judgment thereon, or by a forthcoming 
bond taken on an execution the.reoJJ, such bond having the force of a judgment. 

Reviser's Note: 

1be Revisers have consolidated pres�nt §§ 8-393, 8-394, 8-396 
and 8-397 in the proposal entitled "Limitations on Enforcement of 
Judgments". 

Subsection A. relates primarily to§ 8-397,· subsection B. to§ 8-
396, subsection C .. to§ 8-393, subsection D .. to§ 8-397, subsection E. 
to§ 8-396, and subsection F. to§ 8-394. The essence of the present 
sections are set forth in the proposal witnout substantive change 
except that the five-year period for extending a judgment against a 
personal representative has been reduced to two years .. The penalty 
bond procedure presently found in § 8-397 has been deleted since 
there are other procedures that are more simple and better 
understood by the bar. Also the reference to § 8-33 (when suit 
prevented by defendant) found in present § 8-397 has been deleted 
since the former section expressly· excluded § 8-393 which itself 
relates to§ 8-397. 

Other minor language changes have been made and the 
reference to the writ of scire facias (replaced by motion; see 
proposed§ 8 .. 01-24) has been deleted. 

§ 8.01-252. Actions on judgments, etc., of another state.-Eve,y action upon a
judgment rendered m another state or couatzy shall be barred, if such action would there 
be barred by the laws of such state or couotzy, and iD. no event shall an action be brought 
upon any such judgment rendered more than ten years before the commencement of the 
action. 
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Reviser's Note: 

This proposed section incorporates the substance of present§ s.;:� 
22, but has been rewritten to render the present section coherent.·� 
1be ten-year residency requirement in present § S-.22 has been' 
omitted as irrational and arguably a denial of due process. 

§ 8.01·253. Limitation of suits to avoid voluntary conveyances, etc.-No gift,
conveyance, assignment, tra.asfer, or charge, which is not on consideration deemed 
valuable in law, or which is upon consideration of marriage, sba1I be avoided iD. whole or 
in part for that cause ollly, unless witbia five years from its recordatio� and if not so 
recorded within five years from the time the same was or should have been discoverect 
suit be brought for that purpose, or the subject thereof, or some part of it, be distrained or 
levied on by or at the suit of a creditor, as to. whom such gift, conveyance, assignme.ot, 
transfer, or charge, is declared to be void by § 55-81. 

Reviser's Note: 

Th.is is present§ 8-19 without substantial change. 

§ 8.01 .. 254. Limitation on enforcement of bequests ud legacies.-Wherever by aay
will, tb.e testator devises any real estate to some person and requires such person to pay 
some other person a specified sum of money, or provides a legacy for some person which 
constitutes a charge against the real estate of the testator, or any part thereof, no suit or 
action shall be brought to subject such real estate to the payment of such specified sum of 
money or such legacy, as the case may be, after twenty years from the time when the 
same sba1I have been payable, and if the will specifies no time for the payment thereof, it 
shall be deemed to have been payable immediately upon death of the testator. 

Reviser's Note: 

This is present § 8-21 without substantial change .. 

§ 8.01-255. Time for presenting claim against Commonwealth.-Aay pecuniary claim 
authorized to be presented under §§ 2.1-223.l and 2.1-223.3 shall .be barred unless 
presented in writing to the comptroHer or other authorized person no later than five years 
after the right to such claim shall arise. If such claim. be not thus barred, any action 
thereon against the Commonwealth must be brought no later than three years after 
disallowance of such claim in whole or in part 

Reviser's Note: 

The present statute of limitations for claims against the State 
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can be found in present §§ 8-752 and 8-757, which are in conflict 
with each other. In this proposal, the Revisers recommend retaining 
the three-year period of limitations found in present § 8-752 which 
will apply to every action brought against the Commonwealth 
arising from a pecuniary claim after a disallowance thereof, in 
whole or in part. It is also recommended that any such pecuniary 
claim shall be presented in writing to the comptroller or other 
authorized person no later than five years after the right to such a 
claim arises. 

This proposed statute of limitations will be located in the 
proposed Limitation of Actions ·chapter. It is noted that§ 2.1-223.5 
has a ten-year statute of limitations provision in it. Sections 2.1-
223.1 and 2.1-223.3 pertain only to a pecuniary claim against the 
State and therefore, since the statute of limitations in § 2.1-223 .. 5 
would be in direct conflict with the proposed statute of limitations 
for pecuniary claims against the State, the Revisers recommend its 
repeal. 

§ 8.·0l-255.1. Limitation of action for breach of coadition·subsequent or termination of
determinable fee simple estate.-No person shall commence an action for the recovery of 
lands, nor make an entry thereon, by reason of a breach of a condition subsequent,· or by 
reason of the term.ination of an estate of fee simple determinable, unless the action is 
commenced or entry is made within ten years after breach of the condition or within ten
years from the time when the estate of fee simple determinable bas been terminated. 
Where there bas been a breach of a condition subsequent or termination of an estate fee 
simple determinable which occurred prior to July one, nineteen hundred sixty-five, 
recovery of the lands, or an entzy may be made thereon by the owner of a right of entry or 
possibility of reverter, by July one, nineteen hundred seventy-seven. Possession of land 
aft.er breach of a condition subsequent or after termination of an estate of fee simple 
determinable shall be deemed adverse and hostile from the first breach of a condition 
subsequent or from the occurrence of the event terminating an estate of fee simple 
determinable. 

Reviser's Note: 

This is present § 8-5.1 without change. 

§ 8.01-255.2. Limitation on motion for new execution after loss of property sold under
iD.demnity bond.-A motion made pW'Suaat to § 8.01-476 shall be made witbill five years 
after the right to make the same sbal1 have accrued. 

Revise�s Note: 

This is the substance of the last sentence of present § 8-408. 

§ 8.01-256. As to righ'ts and remedies eristing when this chapter takes effect.-No
action, suit, scire facias, or other proceeding which is pending before the effective date of 
this chapter shall be barred by this chapter, and any action, suit, scire facias · or other 
proceeding so pending shall be subject to the same limitation, if any, which would have 
been applied if this chapter· had not been ena�ed. If a cause of action, as to which no 
action, suit, scire facias, or other proceeding is pending, exists before the effective date of 
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this chapter, then this chapter shall not apply and the limitation as to such cause of action 
shall be the same, if any, as would apply bad tbis chapter aot been enacted. Any new 
limi'tation period imposed by this chapter, where no limitation previously existed or wbicb 
is different 'from the limitation existing before this chapter was enacted, shall apply o.oJy to 
causes or rights of action accruin.g on or after the effective date of this chapter. 

Revisers Note: 

This proposed section represents an updating and substantial 
wording revision of present § 8-37. The wording alterations of the 
proposal are intended to insure clarity and certainty in the 
transition from present Code statutes of limitation provisions upon 
the enactment of the changes proposed in this revision. Though the 
"effective date" is an arbitrary point of debarkation, the provisions 
of the proposal would favor neither plaintiff nor defend�t. 

CHAP1ERS. 

Venue. 

§ 8.01-257. Venue generally .. -It is tile intent of this chapter that every action shall be
commenced and tried in a forum convenient to the parties and witnesses, where justice can 
be administered without prejudice or delay. Except where specifi.cally provided otherwise, 
whenever the word "action(s)" is used iD. this chapter, it sbaH mean aH actiolJS at Jaw, . 
suits in equity, and statutory proceedings, whether in courts of record or courts not of
record.. 

Reviser's Note: 

Chapter 3 of the present Virginia· Code contains no definition of 
venue, a fact which has led to confusion among lawyers and courts 
as to the relationship of venue to process and to jurisdiction. E.g., 
County School Board v. Snead, 198 Va .. 100, 02 S.E. 2d 497 (1956). 

The proposal defines venue as referring to nothing more than a 
place of trial which is ·convenient and fair to all parties. Such a 
definition is neither conceptually nor historically new, but is rather 
a restatement of the common law view that venue related only to 
geographical situs. Furthermore, and unless otherwise provided, the 
venue provisions of this chapter are to be applicable to all 'civil 
actions' regardless of the type of proceeding or L'l which court the 
action is brought. 

§ 8 .. 01-258. Venue not jutisdictional.-The provisions of this chapter relate to venue -
the place of trial - and are not jurisdictional. No order, judgment, or decree sbaH be 
voidable, avoided, or subject to collateral attack solely on the ground that there was 
improper venue; however, nothing herein shall affect the right to appeal azz error of court 
concerning venue. 
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Reviser's Note: 

This section distmgwshes between Junsdiction and venue. 
Histoncally, the concept of venue has dealt with the place where a 
suit 1s commenced and Junsdict.J.on deals with service of process and 
the power of the court to act. Yet, Chapter 3 of the present Virglllla 
Code makes no reference to such a distmct:Ion, and confusion has 
ansen m Virglllla because of the multiplicity of venue provisions, 
the employment of "junsdictlon" when uvenue" 1s meant (E.g., §§ 8-
42, 8-133; Lucas v Biller, 204 Va .. 309, 130 S.E. 2d 582 (1963)), and 
limitations on the service of· process (e.g., to the county of 
commencement m many actions; see present §§ 8-39, 8-47). 
Moreover, whenever venue 1s required to be l&d ma certam county 
and the result of unproper venue 1s disrmssal or a void Judgment, 
then the effect of venue 1s Junsdictional. E.g., § 8-38(9) as construed 
by Davis v Marr, 200 Va .. 479, 106 S.E. 2d 722 (1959( .. Thus, in Virglllla, 
venue 1s often Junsdictional at present, contrary not only to the 
maJority of states and to the contemporary concept of venue, but 
also to·the hlstoncal purpose of venue. 

Histoncally, venue related to the geograplucal situs of the suit 
and reqwred mitially that the suit be tned m the county where the 
wrongful act allegedly occurred so that the Jury members could 
decide the case on their own personal knowledge .. Moreover, service 
of process involved the presentation of a writ to the defendant 
because the court's Junsdiction rested upon physical power over the 
defendant. Both those concepts have undergone significant change. 
Junes are no longer reqwred to decide cases upon their own 

. knowledge of the facts pnor to tnal nor are they permitted to do so. 
··Junsdiction can attach without bnngmg the defendant physically
.\ before the court, and service no longer commands the defendant to 
appear personally· as a prereqwsite for the court's JunsdictJ.on, but 
rather the maJor purpose of service 1s to grve the defendant notice of 

:_the action and reasonable opportunity to defend .. Therefore, venue 
.. winch 1s Junsdictional (limited by process service and resulting m 
disnussal when unproperly la.id) does not serve the purpose of 
_providing a fair and convement forum . 
• 1,, • ..• 
,.,; :::; To clarify the confusion ansmg from the mtenmngling of venue, 

� process, and Junsdiction, several changes m the Virglllla Code are 
�.proposed: 
; .... 

i�;.. (1) Statewide service of process mall civil actions 1s autbonzed 
�(See, proposed§ 8.01-292.) 
���··· �:·=·:- (2) A defendant waives all obJection to venue unless ra.1sed on
�:. or before the day of tnal if m a General D1stnct Court or if m a 
�Circuit Court withm 21 days after service of process commencing 
t�e action against bun. (See proposed § 8 .. 01-264.) 
ft�, 

�-: (3) Proper obJection to unproper choice of venue results not m 
rllismissal, but rather m transfer of the action to a proper venue with 
i�e costs of transfer paid by the party responsible for laying 
�proper venue. (See, e.g., proposed§§ 8.01-264, 8.01-266.) 
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(4) A judgment is not subject to collateral attack on the soil
ground that the suit was commenced in an improper place (i.ei1
"venue" in its true sense). However, the right to appeal a ruling ofJthe court concerning venue is preserved. (See proposed§ 8.01-267.) :-�

•• :.."":':ij 

§ 8.01-259. Application.-Notbb:Jg in this chapter shall apply to venue in tbe foHowmgl
proceediD.gs: 

(1). writs of quo warranto; 

(2) suspension or disbarment of attomeys; 

(3) habeas corpus; 

(4) tu proceediD.gs, other than those ill Title 58;

(5) Juvenile and �estic Relations District Courts proceedillgs concemiD.g cbildren; 

(6) Domestic Relations proceedmgs;

(7) adoptions; or

(8) mjUllctions.

In all other actions, venue sba11 be in accordance with the provisions of this chapter,
and, with respect to such actions, in case of conflict between the provisions of this dlapter 
and other provisions outside· this chapter relatmg to venue, all such other provisions are 
hereby su�ed. 

Reviser's Note: 

This section identifies specific proceedings which are deemed 
unique in nature so as to merit special statutory treatment apart 
from this general venue proposal. Tliese proceedings are presently 
dealt with by special venue statutes. Attempting to consolidate such 
provisions into a single general venue chapter would render the 
chapter unduly cumbersome and likely result only in confusion and
undue complexity. Moreover, in each of the proceedings, there are
complicating factors affecting venue beyond the mere convenience 
and fairness of the location of trial. 

Except for these specified exceptions, it is envisioned that the 
general venue provisions prescribed in proposed §§ 8 .. 01-260 
through 8 .. 01-262 will apply to all other actions and will supplement 
specific statutory venue provisions for any such actions.. See, 
Reviser's Notes to proposed§§ 8.01-260 through 8.01-262, infra. 

§ 8. Dl ·260. Proper venue; preferred forum in certain actions; permissible forums for
other actions.-Except for those actions expressly excluded from the operation · of this
chapter. and subject to the provisions of§§ 8.01 .. 264 and 8.01-265, the venue for any action
shall be deemed proper only if laid in accordaZJce with the provisions of§§ 8.01-261 ed 
8.01-262. 
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Reviser's Note: 

Generally: §§ 8.01-260, 8.01-261 and 8.01-262 constitute a 
general venue provision which indicates in what forums venue is 
proper in any action, other than those excluded from its coverage by 
proposed§ 8.01-259. 

Sections 8.01-260, 8.01-261 and 8.01-262 are made subject to § 
8.01-264 to emphasize that venue not laid in accordance with the 
provisions of these sections must be objected to before the action 
will be tr�sferred to a court of proper venue. Also, these three 
sections are made subject to § 8.01-265 to establish the priority of 
the forum non conveniens provisions of that section over the more 
specific venue provisions of§§ 8.01-261 and 8.01-262. Furthermore, 
while § 8.01-260 states th$.t venue is proper "only" if laid pursuant 
to§§ 8.01-261 and 8.01-262 it should be clearly understood that§§ 
8.01-264' and 8 .. 01-265 prevent any such "preferred" or 
"permissible,, venue from being jurisdictional ..

Category· A. (§ 8 .. 01-261) Prefetted Venue generally lists those 
actions where so-called "mandatory venue" is .. applicable under the 
present Virginia Code; although generally designating the same 
forums as places of proper venue as is done under the present Code, 
Category A (§ 8.01-261), like Category B (§ 8 .. 01-262), does not have 
jurisdictional effect and improper venue is · waived if not 
affirmatively pleaded. 

Category B. (8.01-262) Permissible Venue lists those forums in 
which venue is proper in actions other than those listed in Category 
A and those excluded by proposed§ 8.01-259; thus, Category B will 
be applicable in the vast majority of Virginia actions. See also the 
Reviser's Notes to proposed §§ 8.01-258 and 8.01-264 which are 
equally applicable· here with relation to the conceptual distinction 
between venue and jurisdiction and the nonjurisdictional, and hence 
waivable, nature of venue under this proposed chapter. 

§ 8.01-261. Ca.tegory A or preferred. venue.-1.D the actions listed in this section, the
forums enumerated shaH be deemed preferred places of venue such venue being sometimes 
referred to as ''Category A" in this title, and venue laid in any other forum shall be subject 
to objection, provided that, ii more than one preferred. place of venue applies, any such 
place shall be a proper forum. The foHowing forums are designated as places of preferred. 
venue for the action specified: 

1. In actions for review of, appeal from; or enforcement of State administrative
regulatiOZJS, decisions, or other orders: 

a if moving or aggrieved party_ is other than the Commonwealth or an agency 
thereof, then the county or city wherein such party: 

(1) resides; or

(2) regularly or systematically conducts affairs or business activity; or 

(3) where.in such party's property affected by the administrative action is located; 
provided, however, that any petition for a· declaratory judgment filed solely for the purpose 
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of contesting the validity of a regulation having Statewide application shall be filed ill 
Circuit Court of the City of Richmond 

. (- ·� 

b. if moving or aggrieved party is the Commonwealth or an agency thereof, then � 
county or city wherein the respondent or a party defendant: 

(1) resides; or 

(2) regulariy or systematically conducts affairs or business activity; or 

(3) bas any property affected by the administrative action. 

c. if subitems a. and b. do not apply, then the county or city wherein the aUegid;
violation of the administrative regulation, decision or other order occurred. 

2. Except as provided io. subdivision 1. of this section, where the action is against one1
or more officers of the Commonwealth in an official capacity, the county or city where a.ay] 
such person bas his official office. · 

3. The cow:ity or city wherein the subject land, or a part thereof, is situated in the
following actions: 

a. to recover or partition iaIJd;

b. to subject land to a debt;

c. to sell. lease or encumber the land of persons under disabilities;

d to release the dower or curtesy of a spouse under disability; 

e. to sell wastelands;

f. to establish boundaries;

g. for unlawful entry or detainer;

b. for ejectment;

i to remove douds on title. 

4. In actions .iD. which an order of publication may be issued agaio.st the defendallt
under§ 8.01-316, in the county or city in which the plaintiff resides. 

5. In actions for writs of mandamus, prohibition, or certiorari, except such as may be
issued by the Supreme Court, the county or city wherein is the record or proceeding to 
which the w.rit relates. 

6. In actions on bonds required for public contract, the county or city in which the
public project, or any part thereof, is situated. 

7. In actiOlJS to impeach or establish a will, the county or city wherein the will was
probated, or, if not probated at the time of the action, where the will may be properly 
offered for probate. 

8. In actions to assign or recover dower or cwtesy, the coUIJty or city:
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a. wherein the w:il1 of tb.e deceased spouse is admitted to record; or

b. wherein the administration of the estate of the deceased spouse is granted; or

c. where the conveyance of an alien.ee is recorded.

9. In actions to waive jointure and demand dower and in actions to assign dower or
curtesy the coWJty or city wherein the writing creating jointure was admitted to record or 
wherein the deceased spouse resided at the time of death. 

. 10. In actions on any contract between a uansportation district and a component
govemment, any county or city any pa.rt of which is within such transportation district. 

11. In attachments,

a. with reference to the principal defendant and those liable with or to him, venue

sbalJ be determined as if the principal defendant were the sole defendant; or 

b. "in the county or city in which the principal defendant has estate or bas debts
owing to ·him. 

12. In actions to partition personal property, whether tangible or inta.ngibl� the
county or city: 

· a. wherein such property is physically located; or

b. where.in the evidence of such property is located;

c. and if subsections a and b. do not apply, wherein the plair:itiff resides.

13. a In any action for the collection of State, county· or municipal taxes, any one of
the foHowing COWJties or citi.es shall be deemed preferred places of venue: 

1. Wherein the taxpayer resides; or 

2. Wherein the taxpayer owns real or personal property; or 

· 3. Wherein the taxpayer has a registered office, or regularly or systematically
conducts business; or 

4. In case of withdrawal from the Commonwealth by a delinquent taxpayer, wherein 
venue was proper at the time the taxes iD. question were assessed or at the time of such 
withdrawal. 

b. In any action for the correct.ion of an erroneous assessment of State taxes and tax
refullds, any one of the following counties or cities shall be deemed preferr:etJ places of 
venue: 

1. Wherein the taxpayer resides;

2. Wherein the taxpayer has a registered office, or regularly or systematically
. conducts business; 

3. Wherein the taxpayer's real or personal property involved in such a proceedillg is
located 
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Reviser's Note: 

(A) Proposed § 8.01-261. Category ·A or Preferred Venue.
Category A lists certain actions and denominates specific forums as 
the proper venue for those actions (subject to proposed§§ 8.01-264 
and 8.01-265). Under present Virginia statutes and case law ·in the 
situations listed in Category A, venue is generally exclusive or 
mandatory, · and timely objection to venue improperly laid would 
result in dismissal of the action. Also, if no timely objection were 
brought and such an action proceeded to judgment, such judgment 
would be void and subject to collateral attack. E.g., (1) § 8-38(9) as 
construed in Davis v. Ma.IT, 200 Va. 479, 106 S.E. 2d 722 (1959); (2) § 8-
38(5) as construed in Dowdy v .. Fanklin, 203 Va. 7, 121 S.E .. 2d 817 
(1961); (3) §§ 8-38(4), 8-690, 8-674, 8-675, 8-688, 41..1-5, 8-836, 8-789, 
8-798, 55-155; S� also,.Livmgston v. Jefferson

., 15 F. Cas. 660 (no. 8411)
(C.C .. D. Va. 1811); (4) § 20-98. as construed in White v. White, 181 Va.
162, 24 S�E. 2d 448 (1943); (5) § 8-42; County School Board v. Snead, 198
Va. 100, 92 S.E. 2d 497 (1956); (6) §§ 11-20, 11-23; (7) § 64.1-89;
Gilford v .. Hayes, 17 F. Supp .. 535 (E.D. Va .. , 1936); (8) §§ 64.1-30, 64.1-
34; (9) § 15.1-1360; (10) § 58-1015.

Thus, mandatory venue according to the language and 
construction of such present Virginia statutes relates more to 
jurisdiction than to venue. See Reviser's Note to proposed § 8.01-
258, supra. In an effort to further clarify the distinction between 
venue and jurisdiction., Category A uses the term "preferred" venue 
to refer to those situations in which venue has heretofore generally 
been denominated as "mandatory" or uexclusive." Neither dismissal 
of the action nor voiding the judgment rendered is necessary to 
prot�t the defendant from an inconvenient or unfair forum (i.e .. , the 
sole purpose of venue), and the result of such practice at present 
may be to deprive the plaintiff of any fonm;i at all (e.g., when the 
statute of limitations expires before the defendant attacks the 
judgment). Improper venue is an easily remediable defect, 
''preferred" venue as delineated in tliis proposed section would not 
be jurisdictional since, under proposed ·§§ 8.01-258 and 8.01-264, 
dismissal is not available as a remedy for improper venue and. a 
judgment rendered cannot be voided or collaterally attacked on 
such grounds. Instead, upon timely objection, the action will be 
transferred to a "preferred" forum under this section, and, if no 
timely objection is made, the venue defect is waived. See Reviser's 
Note to proposed §·8.01-264 .. 

(1) Subdivision 1. of proposed§ 8.01-261. Actions for Review of,
Appeal from, and Enforcement of Administrative Decisions, Orders, 
and Regulation�. - The proposed subdivision is present§ 9-6.14:5 of 
the Administrative Process. Act 1975. In general, this subdivision 
has eliminated the necessity for citizens being forc��d to come to 
Richmond in order to challenge administrative actions or to protect 
their rights against adverse administrative decisions .. 

(2) Subdivision 2. of proposed § 8.01-261. Actions against
Commonwealth. - Under present§§ 8-38(9), 8-40 and 8-752, venue is 
proper only in the Circuit Court of the City of Richmond in actions 
against the State, certain public officers, or public corporations and 
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in actions to recover claims against the State. This subdivision 
changes the present venue in these cases by establishing proper 
venue as the county or city where any defendant public officer has 
his official office. This provision comports with proposed 
subdivision 1. of § 8.01-261 that citizens 'Will no longer be required 
to travel to Richmond to bring an action against the 
Commonw:ealth .. 

(3) Subdivision 3.. of proposed § 8.01-261. Actions involving
land. - This proposal collects in a single provision those "local 
actions" where the situs of realty has traditionally been considered 
the preferred place of venue.. 

· (4) Subdivisions 4. through 10. proposed§ 8.0l-26L - With the
exception of-proposed·subdivision 8. of§ 8.01-261, these proposals
merely designate pr.eferred venue in certain actions where
mandatory venue is ·provided by the present Virginia Code. As to
actions to assign or recover dower, proposed subdivision 8. of §
8.01-261 also consolidates venue references of present §§ 64.1-24,
64.1--30 and 64.1-34 (probate of a 'Will is not included; for venue, see
present§ 64 .. 1-75).

(5) Subdivision 11 of proposed§ 8.01-261. Attachments. - This
proposal restates the concept of present § 8-522 .. The language of 
present § 8-522 pertaining to the principal defendant "and those 
jointly liable with him" has been changed to uthose liable with or to 
him". This change is made to clarify the concept that potential 
defendants are not only those primarily liable with the principal 
debtor but also those who are indebted to the principal debtor. 

(6) Subdivision 12. of proposed § 8.01-261. Partition of Personal
Pr:operty. - Present § 8-703 states .that such proceedings should be 
brought in the "jurisdiction wherein the property, or the greater 
part thereof, is located". In order for the court to avoid having to 
determine where the greatest share of the property is to be found, 
the proposal permits venue where any part of the personal property 
in question is located. This is the same venue criterion applied to the 
recovery of personal property, see proposed subdivision 5. of§ 8.01-
262, infra, and is considered to be equally applicable in actions to 
partition such property. 

Because the property to be partitioned may be distinct and 
separately located from the evidence of that property, (e.g. stock 
certificate as evidence of corporate ownership), subsection (b) 
permits the latter as an additional venue site. 

So that the party seeking to partition personal property 'Will be 
insured of a forum in which to proceed, if venue cannot lie pursuant 
to subitems a. and b., subitem c. permits venue where the plaintiff 
resides. 

(7) Subdivision 13. of proposed § 8.01-261. Tax Proceedings. -
The Revisers originally felt that tax proceedings under Title 58 were 
significantly unique to dictate venue treatment outside of this 
chapter. However, subject to extensive deliberation and in order to 
comport to the drafters' effort to localize venue provisions within 
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this chapter, the provisions of Title 58 concerning the venue of suits 
for collection of State taxes (See§§ 58-1014 through 58-1021) and of 
those relating to the correction of erroneous assessment and tax 
refunds were amended and transferred to this chapter. (See §§ 58-
1118 through 58-1140 .. 1, and§ 58-1153.) 

As to the collection of State taxes, the venue provisions of § 58-
1015 are altered by the deletion of the forum where the taxes were 
assessed or payable; this provision is replaced with subitem a. 
which locate venue in the county or city where the delinquent 
taxpayer is located (or owns property) at the time of the action to 
conect the taxes. Only if the taxpayer has left the Commonwealth 
does the time of assessment become pertinent as to venue. 

In actions to . correct erroneous assessments and tax refunds, 
the present venue provisions of§ 58-1130 have also been altered by 
subitem b. The proposed subdivision makes no reference to the 
court in which the officer who made the assessment gave bond, 
qualified, or where certificate of qualification was returned and 
make no distinction as to venue between domestic and foreign 
corporations. Also,§ 58-1153 as to venue is amended by the deletion 
as a proper forum of the county or city wherein the assessment was 
made. 

Therefore, in these tax proceedings, the proposed subitem 
generally bases venue on the location of the taxpayer instead of the 
location of the tax assessment. These forums will be less onerous on 
the taxpayer and will likely facilitate such proceedings by locating 
venue in the county or city where it is most probable that the 
necessary parties and/or evidence will be found. 

§ 8.01-262. Category B or permissible ve.aue.-In any actiollS to which this chapter
applies except those actions enumerated in Category A where perferred venue is spedfie<t 
one or more of the following counties or cities sb.a1l be permissible forums, such forums 
being sometimes referred to as "Catagory B" in. � title: 

1. Wherein the defendant resides or has bis principal place of employment;

2. Wherein the defendant has a regi.stered office, has appointed an agent to receive
process, or such agent has been appointed by operation of the law; or, in case of 
withdrawal from this Commonwealth by such defendant, wherein venue herein was proper 
at the time of such withdrawal; 

. 3. \\'herein the defendant regularly or systematically conducts affJJirs or busin.ess
activity, or in the case of withdrawal .from this Commonwealth by such defendant, wherein 
venue herein was proper at the time of such withdrawal; 

4. Wherein the cause of action, or any part thereof, arose;

5. In actions to recover person.al property, whether taJJgible or intangible, wherein
such property is physically located; 

6. In actions against a fiduciary as defined in § 8.01-2 appointed ig_Jder court

auth.ority, the county or city wherein such fiduciary qualified; 

7. In actions for improper message transmission or misdelivery wherein the message

174 



was transmitted or delivered or wherein the message was accepted for delive,y or was 
misdelivered; . .

8. In actions arising tram the delivery of goods, wherein the goods were received;

9. If there is no other fo.nzm available in subdivisions 1. through 8. of this Catego.ry,
then the county or city where the defendant bas property or debts owing to him subject to 
seizure by any civil process; or 

· l 0. In actions in which all of the defendants are unknown or are nonresidents of the
Commonwealth, or if there is no other forum available Wlder any other provisions of §§ 
8.01-260, 8.01-261, or this section, then tbe county or city where any of the plailltiffs 
reside. 

Reviser's Note: 

(B) Proposed§ 8.01-262, Category B of permissible venue. - As
indicated in the initial portion of this Reviser's Note, under this 
proposal "permissible" venue is applicable to the vast majority of 
actions in Virginia - specifically to those actions for which no 
preferred forum is designated in Category A,§ 8.01-261, and which 

. are not excluded from the operation of this chapter by proposed § 
8.01-259 .. Moreover, by providing that "one or more,, of the forums
listed in subdivisions 1. through 9. of § 8.01-262 are permissible 
makes venue in those forums cumulative; that is, the choice of the 
forums enumerated is at the option of the plaintiff. Proposed 
subdivision 10. of this section is a last resort provision, giving the 
plaintiff a forum where no forum is available under any other 
provision of§§ 8.01-260 through 8.01-262 . 

. Proposed subdivision 1. of§ 8.01-262. Where defendant resides 
or is employed. - Together with proposed§ 8.01-263, this proposal 
incorporates present§ 8-38(1) (i.e., the residence of any defendant) 
and adds the defendant's place of employment. Present § 16 .. 1-76 
provides for venue at the defendant's place of employment in 
actions in courts not of record, and proposed subdivision 1. of § 
8.01-262 simply provides the same for courts of record. Though an 
additional forum for the plaintiff, the defendant's place · of 
employment is not deemed less convenient or fair for the defendant 
then his residence. 

(2) Proposed subdivsion 2. of§ 8.01-262. Where defendant has
registered office, etc. - Along with the provision for venue when the 
defendant has withdrawn from the State, this proposal incorporates 
the thrust of present § 8-38(2) and. (6). However, the· proposal 
applies not only to corporations, but to all defendants, i.e., it 
provides plaintiffs with at least one forum against parterships, 
unincorporated associations, and individuals, as well as 
corporations, which are engaged in activities requiring registration 
or appointment of agents for service of process. For example; 
nonresident insurers, brokers, and agents by. conducting certain 
business activities within Virginia appoint the clerk of the State 
Corporation Commission as their agent for the service of process. (§ 
§ · 38.1-64, 38.1-70 .. 2) Similarly, § 8-656.1 provides for the
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appointment of the clerk of the State Corporation Commission as an 
agent for the service of process in the case of unincorporated 
associations which have their principal place of business outside the 
State. The proposed subdivision would provide venue in all such 
suits regardless of whether the defendant be an insurance broker or 
agent, an unincorporated association, or a corporation whereas 
present § 8-38(2) and (6) provide venue only if such defendant is 
incorporated. 

Toe present provision for "principal office
,
, in § 8-38(2) is 

deleted as redundant because it is covered adequately in proposed 
subdivision 3. of§ 8.01-262, infra. The provision of present§ 8-38(2) 
for venue where a corporation's umayor, rector, presdient or other 
chief officer resides" was deleted from this proposal as irrelevant to 
the convenience �r fairness of parties or witnesses. Moreover, since 
proposed subdivision 1. of§ 8.01-262, supra, proposed subdivisions 
3. and 10. of§ 8.01-262, infra, combine to provide at least one forum
for the plaintiff against resident or nonresident defendants, there is
no need for such a provision.

(3) Proposed subdivision 3. of § 8.01-262. Where defendant
regularly does business, etc. - The concept of. "minimum business 
contacts" with the forum is the basis of the expansion of State court · 
jurisdiction under the authority of International Shoe Co. v. Washington, 326 
U.S. 310 (1945) and of State long-arm statutes (e.g., §§ 8-81.1 to 8-
81.5). Present§ 8-81.4 provides that venue is proper under certain 
circumstances in the county or city where the plaintiff resides. 
There should be less chance of serious inconvenience for a 
defendant, corporate· or not, to defend in a forum where ·such 
defendant "regularly or systematically transacts business activity." 

(4) Proposed subdivision 4. of§ 8.01-262. Where cause of action
arose. - The proposal incorporates§ 8-39. However, present§ 8-47 
limits service of process to the bailiwick where actions are 
commenced under§ 8-39. Such a limitation on process is arbitrary, 
circumscribes the scope of present § ·s-39, is jurisdictional in effect, 
and often creates a procedural trap for the practitioner. See 
Reviser's Notes to proposed§ 8.01-292. By adoption of proposed§ 
8.01-292 permitting Statewide service of process, this subdivision 
can create an additional forum though the wording is no different 
than current § 8-39. The result is not deemed unfair to the defendant 
who might well expect to answer for any civil wrong in the place 
where the wrong was committed and where witnesses will often be 
present.· 

(5) Proposed subdivision 5. of § 8.01-262. Recovery of personal
property. - The proposal reflects common law practice in that the 
most convenient forum for such actions is often the forum wherein 
such property is located. Unlike realty in local actions, personal 
property is not subject to an extensive title system and is movable. 
Thus, venue for personal property actions is not limited solely to the 
geographical location of the property. Hence, this provision is 
permissible rather than preferred. 

(6) Proposed subdivision 6. of § 8.0 I-262. Actions against
fiduciary. - This proposal is essentially a restatement of present § 8-
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38(5) and provides a permissible forum for fiduciaries ·m the city or 
· county of qualification. [Venue under this subdivision is the same as
venue based on a fiduciary's "residence" under proposed
subdivision 1. of·this section. Dowdyv. Franklin 203 Va. 7 (1961). Venue
based on the fiduciary's place of employment under proposed
subdivision 1. of this .section can, however, be different than that
based ·on tbe place of qualification or "residence".]

(7) Proposed subdivision 7. ·of § 8.01-262. Actions involving
message transmission. - The proposal incorporates present § 56-4 74 
by providing additional forums in actions against telephone and 
telegraph companies for improper transmission of messages. It is 
assumed that such actions may be fairly and conveniently brought 
where the message was accepted, transmitted; or misdelivered in 
addition to other available forums; e.g. proposed subdivision 3. of 
this section (where the defendant regularly and systematically 
conducts business) and subdivision 4. of this section (wherein the 
cause of action, or any part thereof, arose). 

(8) Proposed subsection 8. of§ 8.01-262. Actions involving the
delivery of goods. - Although analogous to present § 3.1-720 
(providing a forum for the farmer at the place where a commission 
merchant receives produce in actions arising from the sale of farm 
products), the proposal goes beyond the present provision to make 
the place of receipt a place of permissible venue in any action 
arising from the delivery of goods. Such a forum is deemed 
necessary to give the Virginia retailer as well as the Virginia farmer 
a convenient place of suit in actions against middlemen, particularly 
nonresident middlemen. Moreover, the place of receipt or delivery 
of the goods may be the most relevant forum in such suits because 
witnesses and tangible evidence of defective delivery or tender often 
will be found at the place of delivery and the seller will normally 
avail himself of his resale remedy there. See generally, §§ 8.2-308, 
8.2-706 and 3.1-720. 

(9) Proposed subdivisions 9. and 10. of § 8.01-262. Where no
other forum available. - The proposal contains two secondary venue 
alternatives. Proposed subdivision 9. is available only if the plaintiff 
cannot properly lay venue under proposed subdivisions 1. through 
8. of this section. Proposed subdivision 10. is a "last chance" venue
provision which gives the plaintiff a forum where be might
otherwise go without one and where the provision of such a forum,
though perhaps less convenient than others, would be less unfair
than the plaintiff's having a right without remedy.

(a) Proposed subdivisions 9. of§ 8.01-262. - This provision is
primarily applicable to in personam actions where seizure is used as 
a means of bringing a nonresident defendant before the court. The 
forums already available to the plaintiff under proposed 
subdivisions 1. through 8. of§ 8.01-262 will usually encompass the 
place where the defendant has property or debts subject to seizure, 
and this proposal, subdivision 9., does not curtail the plaintiff's right 
to . use seizure in such actions. Rather, the proposal refers to the 
laying of venue where such property or debts are subject to seizure. 
It assumes that the forums enumerated in proposed subdivisions 1. 
through 8. are more convenient and fairer to both parties and 
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witnesses than a forum where the only basis for venue is that the 
defendant has debts or property located therein. Hence, only when 
no other forum is available under the first eight subdivisions of § 
8.01-262 does the location of defendant's 'debts or property become 
a basis of venue. 

(b) Proposed subdivision 10. of § 8.01-262 .. - This subdivision 
seeks to provide the plaintiff with at least one forum, i..e., in the 
county or city where he resides when all the defendants are 
nonresidents or are unlmown and when there is no other forum 
available under any other provision of proposed§§ 8.01-260 through 
8.01-262 .. This proposed subdivision includes the venue provisions of 
the present Virginia long-arm statute [§ 8-81.4 and the nonresident 
and unknown motor vehicle statutes §§ 8-38(6a) and (6b); 38.l-
38l(e)]. 

§ 8 .. 01-263. Multiple patties.-In actions involving multiple parties, venue shall not be
subject to objection: 

1. If one or more of the parties is entitled to preferred venue, and such action is
commenced in any sucb forum; provided that in any action where there are one or more 
residents and one or more nonresidents or parties unlmown, venue shall be proper 
(preferred or permissible, as the case may be) as to at ·Jeast one resident defendant; 

2. In all other cases, if the venue is proper as to any party.

Reviser's Note: 

Proposed § 8.01-263 is necessary in order for the other venue 
provisions of this proposal to function effectively in multiple party 
situations. By providing that preferred venue prevails when any 
party is entitled to such, proposed subdivision .1. of § 8.01-263 
prevents the upsetting of the balance established between preferred 
and permissible venue in proposed·§§ 8.Ql ... 261 at\d 8.01-262. To 
allow plaintiffs to avoid preferred venue provisions by joining 
additional defendants would render meaningless any priority 
intended by such provisions. The proviso to proposed subdivision 1 .. 
of§ 8 .. 01-263 reflects present law, § 8-38(7), which gives preference 
to resident defendants when both resident and non-resident 
defendants are involved in an action.. Such a provision is desirable 
since Virginia should be more concerned with the convenience .of 
residents than nonresidents, and since a plaintiff should not be able 
to choose a forum less convenient to a resident defendant by joining 
a nonresident.. As to all other cases, proposed subdivision 2. of § 
8 .. 01-263 simplifies matters by recognizing no priorities .. · It allows 
the action to be maintained so long as venue is proper as to any one 
party. 

§ 8.01-264. Venue improperly laid; objection.-Venue laid in forums other than those
designated by this chapter shall be subject to objection, but no action sbal1 be dismissed 
solely on the basis of venue if there be a forum ill the Commonwealth where venue is 
proper. In actions where venue is subject to objection, the action may nevertheless be tried 
where it is commencedt 

and the venue ilregularity sball be deemed to have been waived 
unless the defendant objects to venue by motion tiled, as to actions in circuit courts, wit.bin 
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twenty-one days after service :'of process commendng the action, and as to actions izl 
general district coµrts _on or before the day of trial.· This ame sba1l not· be extended in any
case. Such motion sba11 set forth where venue is ·proper and sball be. promptly heard by
tbe court upon reasonable notice by aay party. The comt shall hear the ·motiOIJ oaly on the
basis of the· action as commenced against the cirigmal defen.dant and not on the basis of 
subsequent joinder or intervention of any other party. If such motion is sustained, the 
court sba1J order the venue transferred to a proper forum under the appropriate provisions
of§§ 8.01-260, 8.01-261 and 8.01-262. 

Reviser's Note: 

. . Proposed § .. 8.0_1·263 dis�guishes· 1venue. from jurisdiction by
making transfer ·ra�er than dismissal the remedy for improperly 
laid venue. See Reviser's Notes to proposed§§ 8.01-258 and 8.01-
261 supra. Transfer- provides a better remedy than · dismissal 
because it decreases tne costs of.litj.gation and is more efficient than 
instituting a second suit ·in the proper venue. Possible abuse will be 
avoided by making. Ute· party responsible for· improper venue liable 
for the transfer costs. see· proposed § 8.01-266, infra. 

. : • . .  

. ·1n· Virginia, judjclal · construction· has resulted in treating 
objections to venue not raised by plea in abatement as waived, but 

· this applies only to non-exclusive venue. See present §·s-133; Solomon
v. ·Atlantic Coastline R. Co., 187 Va. 240, 46 S.E. 2d 369 (1948). Currently,
where venue is exchisi11e it cannot be waived and if no objection is
made, the judgment' is subject to collateral attack. See present § 8-
40;· Lucas v. BiHer, 204 Va.· 309, 130 · S.E. 2d '582 (1963). In such
instances :a· ·suit commenced ·in: an improper forum is fatally
defective without regard ·to. whether . the defendant objects or
whether the forum· selected is unfair ·or inconvenient. Such a result
has no relation to venue (i.e., a fair and convenient location for
trial), .but is rather a jurisdictional limitation.

In order to keep· v-enue and jurisdiction conceptually separate, 
proposed § 8.01-264 provides that improper venue, whether 
£'preferred" or upermissible," is waived if the defendant does not 
make timely objection. The result is that improper venue under the 
proposed ·section is not a. fatal defect. This is consqnant with the 
definition of venue in ·proposed § . 8.01-257, and it affords the 
defendant adequate prot�ction · against the ·plaintiff's choosing an 
unfair or inconvenient forum, since ·objection to improper venue will 
always result in transfer to a �roper forum. 

· · 

· · Objection to venue is timely if made· on or before the day of trial
if the action is commenced in a General District Court. Similarly,
objection to venue is timely if made within 21 days after· service of
process commencing·an action in a circui� court (thus, this objection
is timely even if other pleadings are filed by the defendant prior to.
the expiration of the 21-day period; cf Rule 3:6).

§ 8�01-265� T�- of. venue by court.-In addition to the provisions of § 8.01-264
and notwitbstaIJding the provisions of§§ 8.01-260, 8.01-261 azid 8.01-262, the cowt wherein
an actiOD is commenced .may, upon motion by any defeudant ·and for good cause shown, 
transfer the action to any fair. and convenient forum having jurisdiction witbia the 
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Commonwealth, or the court, on motion of a plailltiff and for good cause shown, may 
retain tbe action for trial; provided that, except by agreemeat of aH parties, no action 
ezmumerated in Category A, § 8.01-261, sbaH be transferred to or retained by a forum not 
enumerated in such Category. Good cause sbaH be deemed to include, but not to be 1imzted 
to, the agreement of the parties or the avoidallce of inconvenience to the parties or the 
witnesses. 

Reviser's Note: 

This proposal consolidates the forum non conveniens transfer 
provisions of present §§ 8-38(10) and 8-157(a) and also readopts 
form.er § 8-158 which was repealed in 1966. The result is a statutory 
affirmation of · the �sfer provisions inherent in the English 
common law· courts. Venue generally may be transferred if it is 
improperly laid under the provisions of §§ 8.01-260, 8.01-261 and 
8.01-262 and objection is made by the defendant pursuant to§ 8.01-
264. However� if the venue is preferred and is properly laid under §
8.01-261; the court may transfer the motion only upon agreement of
all parties. If an action is not within Category A,§ 8.01-21, though
the venue may be improperly laid, the court may, on motion of the
plaintiff and for good cause, retain the action for trial. The definition
of good cause in the proposal encompasses present § 8-38(10)
(provision for transfer where judge is interested in case) as well as
the convenience of witnesses and parties and the interest of justice
of present § 8-157(a): The adjectives "fair and convenient" used to
describe the transferee forum in the proposed section give more
guidance than the words "any other forum" used· in present § 8-
157(a). The words "having jurisdiction" connote jurisdiction over
the· subject matter of the proceeding; and no court in the
Commonwealth is prevented by any provision of this chapter from
having such jurisdiction.

Note: Though not specifically provided., it is envisioned that the 
clerk's duties will be as set forth in present§ 8-159 (Procedure and 
costs on removal). 

§ 8.01·266. Costs.-ln any action which is tra.Dsferred or retained for trial pursuant to
this chapter, the court in which the action is initially brought shall award m amount 
necessary to compensate a party for such inconvenience, expense, and delay as be may 
have been caused by the commencement of the suit in a fomm to which an objection, 
pursuant to§ 8.01·264, is sustained or by the bringing of a frivolous motion to transfer. In 
addition, the court may award those attorney's fees deemed just a11d reasonable which are 
occasioned by such commencement of a suit or by such motion to transfer. The awarding 
of such costs by the transferor court shall not preclude the assessment of costs by the 
clerk of the traIJferee court. 

Reviser's Note: 

This proposal provides sanctions necessary to make transfer 
operable as a remedy for improper venue. See also Reviser's Notes 
to proposed §§ 8.01-264 and 8.01-265, supra. Placing costs upon the 
party which improperly lays venue or makes a frivolous motion to 
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transfer should discourage plaintiffs from carelessness in selecting a 
forum and will prevent abuse of · the transfer provision by
defendants.. By providing that the court "shall award,, 

reasonable
actual costs, the proposed section makes the imposition of such 
costs mandatory (i.e., the court has discretion to transfert but not as 

· to the imposition of costs). Additionally, the court is granted
discretion to award attorney's fees. The costs to be imposed are only
those which have been actually incurred up to the point in time of
the granting of transfer or denial of such a motion. If transfer of the
action is granted, costs should include those fees of the transferor
court necessary to implement the order .. Thereafter costs are to be
awarded in accordance with present§§ 8-159 and 14;.l-177 et seq.

§ 8.01-267. Discretion of judge.-Botb the decision of the court transferring or
refusing to transfer an action under§ 8.01-265 and the decision of the court as to amount 
of costs awarded WJder § 8.01-266 sba1l be within the sound discretion of the trial judge. 
However, nothing herein shall affect the right to assign as error a court's decision 
concemin.g venue. 

Reviser's Note: 

. This proposal provides that certain discretionary decisions of 
the trial judge may be appealable only for abuse of such discretion; 
e.g., (1) whether to transfer an action for reasons of forum non
conveniens (Proposed § 8.01-264); or (2) the amount of costs
awarded upon transfer (Proposed§ 8.01-266). In the first instance,
_ the question decided ·by the court is not whether venue laid by the
plaintiff is proper, but whether to transfer to a more convenient or
desirable forum .. Such questions cannot be answered by reference to
any specific standard (i.e., other venue statutes), but must be left to
the discretion of the court.. The same is true with regard to the
court's assessment of costs because, though proposed § 8.01-266
requires that the court assess costs in- certain instances, the
reasonable amount of such costs must depend upon the facts of
each individual case.

Since neither transfer nor refusal to transfer are immediately 
appealable, the proposed section favors neither plaintiff nor 
defendant while leaving the court free to assure that a fair and 
convenient forum is available for trial of every .action. However, the 
trial judge is limited by the fact that his decision is ultimately 
reviewable on the grounds that he abused his discretion, or that the 
forum to which the action was transferred or in which the action 
was allowed to remain was not a proper place of venue under 
proposed§§ 8.01-260, 8 .. 01-261 and 8.01-262. 

Related Sections from Title 16.1 to be amended. 

Proposed§ 16.1-76. Venue.-ln all civil actions over which the courts not of record 
have jurisdiction pursuant to § 16.1-77, venue shall be determined m accordance with the
Jll'.Ovisions of§§ 8.01-260, 8.01-261 a:ad 8.01-262. 
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The change in § 16.1-76 is made necessary by the proposed 
revisions of present Chapters 3 (Venue) and 4 (Process and Order of 
Publication) of Title 8. In the proposed Venue Chapter, Chapter 5 
proposed §§ 8.01-260, 8.01-261 and 8.01-262 (Proper Venues, 
Categories A and B, respectively) incorporates all forums currently 
allowed by§ 16.1 .. 76; the Reviser's Notes to those proposed sections 
are also appropriate herein.. In the proposed Process Chapter, 
Chapter 8, proposed§ 8 .. 01-292 (To whom process directed; when to 
issue; when returnable) establishes Statewide service of process and 
deletes those restrictions found currently in§ 16.1-76; the Reviser's 
Note to proposed§ 8 .. 01-292 is also applicable here. Finally, existing. 
§ 16.1-76 prescribes venue only for "actions at law'�; the proposed
statute relates to all civil actions and thereby prescribes venue for
all statutory proceedings over which the courts not of record have
jurisdiction.

§ 16.1-92. Removal of action involving more than $500.-When
the amount in controversy in any action at law except cases of 
unlawful entry and detainer in a eewrt net ef FeeeFe general district court 
exceeds the sum of five hundred dollars, exclusive of interest, 
attorney's fees contracted for in the instrument, and costs, the judge 
shall, at any time on or before the return day of the process, or 
within ten days after such return day, if trial of the case has not 
commenced or if judgment has not been rendered, upon the 
application of any defendant, the filing by him of an affidavit of 
himself, his agent or attorney, that he has a substantial defense to 
the action, which affidavit shall state . the grounds of such defense, 
and the payment by him of the costs accrued to the time of removal, 
the writ tax as fixed by law, and the costs in the court to which it is 
removed as fixed by subsection (17) of§ 14.1-112, remove the action 
and all the papers thereof to a court having jurisdiction of appeals 
from the court wherein the action was brought; and the clerk if 
there be one, or the judge if there be no clerk of the court, shall 
promptly transmit the papers i� the case and the ·writ tax and costs 
to the clerk of the court to which the action is removed.. If the 
defendant fails to pay the accrued costs, writ tax, and the costs in 
the court to which the case is removed at the time the application 
for removal is filed, the judge shall proceed to try the case. 

On the trial of the case in the circuit court the proceedings shall 
conform as nearly as may be to proceedings prescribed by the Rules 
of Court for· other actions at law, but the court may permit all 
necessary amendments, enter such orders, and direct such 
proceedings as may be necessary or proper to correct any defects, 
irregularities and omissions in the pleadings and bring about a trial 
of the merits of the controversy. 

In no event shall an objection to venue be considered by the circuit court unless 
raised by a defendant in his affidavit of substantial defense filed in the general district 
court. 

Reviser's Note: 
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The proposed chapter on Venue requires that objection to 
·nnproper venue be timely rais�d; if not, the objection is waived. 1be
proposed amendment to this section comports with that policy by 
·requiring an objection to venue be raised in the affidavit of
substantial defense.

Propose4 § 16.J .. 106. Appeais from courts not of record m civil cases.-From any
order entered or judgment rendered in a court not of record ill a civil case i:a wbicb the
matter ill co.atroversy is of greater value thazz · fifty dollars, exclusive of intereSt, any
attorneys fees contracted for in the instrumeZJt, a:ad costs, or when the case involves the
COZJSti.tutionality or validity of a statute of the Commonwealth, or of a.a orclilJJmce or by­
law of a municipal corporation, there shall be an appeal of tight, if taken wit.bill tea days
'after such order or judgmeD.t, to a court of record. Such appeal shall be to a court of
record having jurisdiction Within the territory of the cowt aom which the appeal is talcm

Reviser's Note: 

Present § 16.1-106 distinguishes between appeals from county 
courts and those from municipal courts. However,. with the 1973 
Circuit Court Act and the jurisdiction granted thereunder(§ 17-123), 
such a distinction is no longer necessary. Also, the proviso of 
existing § 16.1-106 has been deleted to remove any city charter 
proscriptions regarding where appeals from courts not of record 
may be taken; thus the last sentence in the proposal controls. 
Otherwise, there is no change in substance. 

Cbapte,' 6. 

Notice of Us Peridens or Attachment. 

§ 8.01-268. When and bow docketed and indexed-No lis pendens or attachment
sba11 bind or affect a subsequent bom fide purchaser of real or personal estate for valuable 
.consideration SJJd Without actual notice of such Hs peudens or attacbmeot, until and except 
� the time a memorandum setti.ng foztb the title of tbe cause or attachment, the general
· �object. thereof, the court wherein it is ptmdmg, the a.mount of the claim asserted by tbe
plaintiff, a description of the property, and the name of the person whose estate is
iiztended to be affected thereby, sba1l be admitted to record in the cleric's office of the
� court of the co�ty or the city wherein the property is located; or if it be in that
part of the city of Richmond lying north of the south bank of the James river and iZJcludmg
tbe islands in such river, in the clerlt's office of the Circuit Court, Division I, of such city, 
_or if it be ill the part of the city of Richmond 1ymg south of the south bank of tb.e James
river, ia the clerk's office of the Circuit Court, Division II, of such city. Such memorandum
sba11 not be deemed to have been recorded unless and WJtil indexed as required by law..

Reviser's Note: 

This is present§ 8-142 without change. 

. § 8.01-269. Dismissal or satisfaction of same.-If such attachment be quashed or 
. dimrissed or such cause be dismissed, or judgment or final decree in such attachment or

183 



cause be for the defendant or defeudants, the court sba11 direct in its order that such 
attacb.ment or Jis pen.dens be released; whereupon it. shall become the duty of the clerk in 
whose office such attachment or lis pen.dens is recorded. to enter on the margin of the 
page of the book in wbich the same is recorded, sucb fact, together with a reference to the 
order book and page where such order is recorded; provided, however, that in my case in 
which an appeal or writ of error from such judgment or decree or dismissal would lie. tbe 
clerk sball, after the expiration of the time in wbich such appeal or writ of error may be 
applied for, or if applied for after refusal thereof, or if granted, after final judgment or 
decree is entered by the appellate court, forthWith make such entry. 

In any case in which the debt for which such attachment is issued, or suit is brought 
and notice of lis pen.dens recorded is satisfied by payment, it shall be the duty of the 
creditor, within ten clays after payment of same to mark such notice of Jis pendens or 
attachment satisfied on the margin of the page of the deed book in which the same is 
recorded. 

Revisers Note: 

This is present § 8-143 without change. 

Cbapter 7.

Civil Actions: 

Commeaceme.ot, Pleadings, amt Motions. 

Article l. 

ava AetiollS Geaera11y, CoJDmeneement Thereof. 

§ 8.01�270. Transfer of cases from one side of the court to the other.-No case sba11
be dismissed simply because it was brought on the wrong side of the court, but whenever 
it shall appear that a plaintiff has proceeded at Jaw when be should have proceeded in 
equity, or in equity when he should have proceeded at law, the court shall direct a transfer 
to the proper forum, and shall order such change in, or amendment of, the pleadings as 
may be necessary to conform them to the proper practice; and. without such direction, any 
party to the suit or action shaH have the right at any stage of the cause, to amend bis 
pleadings so as to obviate the objection that his suit or action was not brought on the right 
side of the court.

After any such amendment has been made, the case shall be placed by the clerk o.a 
the proper docket of the court and proceed and be determined upon such amended 
plea.dings. 

The defendant shall be allowed a reasonable time after such transfer in which to 
prepare the case for trial. 

Revisers Note: 

This is present § 8-138 without change. 
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. Present § B-138.1. Transfer of cases hom courts .not baving both Jaw and equity 
jarisdictioa to courts having such jurisdiction. To be deleted.

Present§ S.138.2. Tnmsler of cases w:here court is abolisbed or jurisdiction removed 
or deprived. To be deleted. 

.. ·Altlde1 

P#ead#qs Ge.aerally. 

§ 8.01 .. 211. Other pleadings.-Subject. to the provisions of this title, pleadmgs sba1J be
m acconlaDce With Rules of the Supreme Court. 

Reviser's Note: 

This proposed section is simply a statement of current Virginia 
practice - i.e., the broad outline of pleading is prescribed by statute 

· while most of the details as to the form and the filing of pleadings
are left to the Rules of Court. Additionally. proposed § 8.01-271
recognizes the right of the Supreme Co� subject to the provisions
of Article VI, § 5 of the Virginia Constitution and of proposed§ 8.01-
3, to modify and change pleading and practice by the adoption of
rules of court ..

·. . § 8.01-272. Pleadmg several matters; jomillg tort and contract claims.-ln any civil
action, a party may plead as ma.oy matters, whether of law or fact, as be sba11 tbiZJk
necessary. A party may join a claim in tort with o.ne in con�ct provjded that all claims so
joined arise out of the same transaction or occurence. 7JJe court, m its directiOZJ, may order
a separate trial for BllY claim.

Reviser's Note: 

This proposal extends present§ 8-134 and expressly overrules 
the long-standing prohibition against the joinder of tort and 
contract claims found in Virginia case law. [e.g .. , Kavanaugh v. Donovan, 

. 186· Va. 85,93, 41 S.E.2d 489, 493(1947); Standard Products v. Woolridge,
214 Va. 476, 201 S .. E.2d 801(1974).] 

The doctrine prohibiting the joinder of tort and contract claims 
has long been criticized as exalting form over substance and as 
producing multiple litigation \Vi.th regard to substantially similar 

·claims and facts. See 35 Va .. L. Rev. 384(1949) .. [See, e.g., Kavanaugh,
supra. and Standard, supra.]
q-

-

· �. :. Advocates of the joinder of claims refer to the case of DuPont v ..
� Moulded Products, 191 Va. 525, 62 S .. E.2d 233(1950), in which the
�urt allowed the joinder of counts in warranty with those for fraud

. �d negligence. However, in subsequent decisions the co�
.: �guished this decision by stating that the causes of action
::/�Volv� only one right and that the misjoinder was one of form, not
�·:··.
�·.
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of substance. See Daniels v. Truclc Coiporatio.a, 205 Va. 579, 584, 139 
S.E.2d 31 (1974). 

Despite the case law sustaining the principle of non-joinder, it is 
an anomaly of Virginia procedure that a defendant may file 
counterclaims against a plaintiff in both contract and tort while a 
plaintiff may not do so in his motion for judgment. See Rule of 
Court 3:8. The proposal grants the same right to the plaintiff. While 
not expressly stating so, the term claim encompasses any claim, 
counterclaim, cross-claim, or third-party claim. However, proposed 
§ 8.01-272 does not go as far as FRCP 18(a) in that it restricts the
joinder to claims arising out of the same transaction or occurrence.
Also, the court may, upon motion, sever such claims for separate
trial ...

Finally, the matter eliminated from the first sentence of existing 
§ 8-134 - i.e. provisions regarding the filing by a defendant of pleas
in bar and pleas in abatement ... is believed to be unnecessary in light
of Rules 2:11, 3:5, 3:6, and 3:7.

§ 8.01-273. Demurrer; form, grounds to be stated; amendment-A I.a any suit bl
equity or action at Jaw, the contention that a pleading does not state a cause of action or 
that such pleading fails to state facts upon which the relief demaIJded can be granted may 
be made by demurrer. All demurrers sba11 be in writing a.ad shall state specilicaJly the 
groWJds on which the demummt concludes that the plea.ding is insufficient at law. No 
grounds other than those stated specifically in the demurrer sball be considered by the 
court. A demurrer may be amended as other pleadings are a.mended. 

B. Wherever a demWTer to any pleadiag bas been sustamed, and as a result thereof
the clemurree bas amended bis plea.ding, be shall not be deemed to have waived bis right to 
stand upon bis plea.ding before the amendment, provided the order of the court shows that 
he objected to the ruling of the court sustaining the demurrer. On any appeal of such a 
case tbe demm:ree may insist upo.a bis origi.nal pleading, and if the same be held to be 
good, be shall not be prejudiced by having made the amendment. 

Reviser's Note: 

Proposed subsection A. of§ 8.01-273 replaces present § 8-99, 
but is essentially a codification of current Virginia practice under 
that section. Minor language changes have been made to the present 
section. Subsection B. incorporates the provisions of present § 8-120 
with minor language modifications. 

Present§ 8-99, with its provision for a brief form. of a general 
demurrer, has several objectives, e.g., to prevent reliance on an 
undisclosed objection to a mere matter of form which is capable of 
correction by amendment, and to prevent the demurrant from 
presenting, on appeal, grounds for the demWTer not relied on before 
the trial court. See Morris v. White, 146 Va. 553, 131 S.E.835(1926). 
However, under current practice, the specific grounds of a demurrer 
need not be stated unless a party to the action by motion, or the 
court, requires it. If a specific statement is not required, the 
objectives of the statute are .circumvented. 
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-;: The proposal reql.iires: the demurrant to .state in writing the 
�c grounds of demurrer. Additionally •. only those grounds 
stated m the demurrer will be considered; this codifies applicable 
case law. See Vapna & Soutbwestem Railway Companyv .. HolJmgswortb, 107 Va. 
359, 363-364(1907); Klem v. Natiozud Tt?.Cfdle House Corp., 210 Va. 641(1970). 
Finally, to reqwre a demurrant to state -the grounds relied on is in 
keeping with the spuit of cl�ly mformmg the court and the parties 
to the act.Jon of the true nature of tbe claun or defense .. See Rule of 
!Court 1:4 ..

t- . . .. :· Tb.ls proposea·· section does not change the current practice
·wluch permits a demurrer only to a bill, bill of review •. cross bill, or
other aggressive pleading. (See Lile's § 188.) By statute, a defensive
pleading m.equity 1s tested by a motion to strike. As .a result of case
·1awt such a pleading at law is· smlilarly tested. No change is
proposed m this practice. (See proposed § 8.-01-274 and Reviser's
Note thereto.) 

..· · The proposal makes no mention of the . JOmder m demurrer
provided for m present § 8-99 wluch has long been in disuse m
Vir�a; the Revisers .. recommend the deletton of that provision.

··Furthermore� the reference to demurrers m cnmmal cases m
present §. &-99 h�s been deleted as mappropriate·:tor mclus.�on in the
.�vil procedure title.

§ 8.01-274. Motion to strike· defensrve pleading m equity and at law; exceptioas
abolished-Exceptions to answers for msaffiaency are abolished. The test of the
·sutnaeacy of any defensive pleading m any suit m equity or action at Jaw sbal1 be made
�by a motion to stiike; if found msuffioen't, but amendable, the court may allow amendment
cm terms. If a second answer JS adjudged msuffiaeat, the defendant may be eramm.ed
UJ>OZJ mterrogatones and committed uatil be answer them, or on motiOJJ of the plamaff the 
court may strike out the answer and ta.Ice the. bill or .motion, w.fuc.bever the case may be,
far confessed. .. 

.. 
Reviser's Note: 

,.. . Present § 8-122 provides that a challenge for msufficiency either 
of law or fact directed to a defensive pleading in. equity must be 
made by "motion to strikeu rather than by demurrer .. However. the 
-demurrer would be appropnate in an acbon at law. This distinction 
�s to.be peculiar to :Virginia pract.Ice. 
·"· 

�.1�· lbe proposed section abolishes this dichotomy m procedure. A
challenge to a defensive pleading, whether in equity or.at law, shall 
be made by a .mob.on to strike. When combmed with proposed § 
'8.01-273. a uniform procedure for challengmg pleadings m a civil 
action, whether m equity or at law, is established-1.e., a�ssive 
pl�dings are to be challenged by the demurrer, and .defensive 
!?!�dings by.the motion to strike. .. 

:� § 8.01·275. When action or suit not to.abate for want of form; wbat defects not to be 
�-No action or suit sbal1 abate for want of Imm wnere the mottm for JUdgment 

.. ·or bill of complamt sets forth suffioeat matter of substance for the comt to proceed upon 

.: tlJe mer.its of the cause. lbe court sball not regard any defect or uaperfecticm m the
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pleading, wbetber it has been heretofore deemed mispleadbJg or msufficimt pleadmg or 
not, unless there be omitted sometbmg so essential to the action or defense that judgment, 
accordmg to law and the very right of the cause. cannot be given. 

Reviser's Note: 

Proposed § 8.01-275 combines present §§ 8-102 and 8-109, and 
deletes the reference to a demurrer which reference is unnecessary. 
In accord with abolition of the plea in abatement, the exception 
made in present § 8-109 for demurrer to a plea in abatement has 
been abolished. 

§ ·8.01-276. Abolition of certain pleadings:· demurrer to evidence and plea in
abatemmt; motion to strike the evidence and written motion.--Demuaers to tbe erideace 
and pleas in abatement are bez&by abolished. 

Any matter that heretofore could be reached by a demurrer to the evidence may 
hereafter be subject to a motion to strike the evidence. 

Any defe:ise heretofore required or permitted to be made by plea in abatement may 
be made by written motion statmg specifically the relief demanded and the grounds 
therefor. Except when the ground of such motion is the lack of the court's jurisdiction over 
the person of an indispensible party, or of tb.e subject matter of the litigatio� such motion 
sba11 be made within the tim� prescribed by Rules of the Supreme Court. 

If the motion cballenges tbe venue of the action, the movant sba11 state therein why 
venue is improperly laid and what place or places witbm the Commonwealth would 
constitute proper venue for the action. 

Reviser's Note: 

This proposed section abolishes two cumbersome and obsolete 
forms of procedure. Toe objectives of these two pleadings can be 
better served by simpler and more direct forms of pleading. 

(1) Proposed§ 8.01-276 abolishes the obsolete demurrer to the
evidence of present § 8-1•0 and� in its place, recognizes the more 
common pleading of the motion to strike the evidence, Virginia's 
analogue to the federal motion for directed verdict. Substantively, 
however, this is not a drastic change in Virginia practice; it has long 
been the rule that a motion to strike the evidence is available 
whenever a demurrer to the evidence would lie. See Green v. Smith, 
153 Va. 675 (1930). Since the motion to strike the evidence is 
utilized far more extensively than the demurrer to the evidence, the 
latter is hereby abolished. 

(2) Proposed § 8.01-276 also abolishes pleas in abatement;
instead, a written motion stating specifically the relief demanded 
and the grounds therefor is required. The specificity will permit· an 
expeditious determination of the exact issues raised by the motion. 
(Accordingly present § 8-133, Exception to jurisdiction; plea in 
abatement, has been deleted.) 
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�: : Being dilatory and technical in form, pleas in abatement are not 
��looked upon with favor by Virginia courts. Most fr�uently, the plea 
�has been used to question venue .. See Burks Pleading & Practice, § 
203, p. 333-334. Proposed Chapter 5 on Venue allows transfer of the·
action for improper venue rather than its dismissal; also, the 

.:jrregularity of improper venue is deemed waived unless timely 
,�objection js made. See proposed §§ 8.01-264 and 8.01-265. In 
( keeping Vii.th these changes, the method by which improper venue 
:may be challenged has been simplined by the proposal. 

· Finally, the third paragraph recognizes the change made in
. Virguµa law by Rule 3:9A (Joinder of Additional Parties) and its 
.introduction of the concept of "indispensible party". 

§ 8.01-277. Defective process; motion to quash; amendment.-A person, upon wbom
process to a.aswer any acticm bas been served, may take advantage of any defect m the
.issua.ace, service or return thereof by a moti.011 to quash filed prior to or simultaneously
with the B1mg of any pleading -to the merits. Upon sust.amizJg the motion, the court may 
dismiss tbe action or permit ame.ndme.nt of the process or its retum as may seem just.

Reviser's Note: 

Under present § 8-118 there is a problem in distinquishing 
between defective and invalid process which is further aggravated 
by the necessity of the pleader's using a plea in abatement when the 
process is defective and amendable and a motion to quash when the 
process is invalid and thus not amendable. Only one form of motion 
is needed to bring process questions before the court, and the 
revisers have adopted the motion to quash. The court will then 
decide either that the error in process or the return is curable by 
amendment and permit corr�ction or that the error is not curable 
and that the action should therefore be dismissed. 

§ 8.01-278. When plea of mfancy not allowed; liability of mfants for debts as traders;
liability of mfants on Joans to defray ezpenses of education.-A. H any miaor now 
transacting business or who may hereafter transact business as a trader fails to disclose (i)
by a sign in letters easy to be read, kept conspicuously posted at the place wherein such 
business is transacted and (ii) also by a notice published for two weeks iD. a newspaper 
meeting the requirements of§ 8.01-324, the fact tbat he is a minor, all property, stock, and 
choses in action acquired or used in such business shall as to the creditors of any such 
person be liable for the debts of such persoll, ed no plea of mfancy sba11 be allowed. 

B. U ·any min.or shall procure a loan upon the representatiOZJ in writing that the
proceeds thereof are to be expended by such minor to defray any or all apemes incurred 
by reason of attendance at an institution of higher education, wbicb bas been approved by 
any regional accreditmg association which is approved by the United States Office of
&lucation, or by reason of attendance at ey school eligible for the guarantee of the Staf:e 
Education Assistance Authority, such minor shall be liable for the repayment thereof as
though be were an adult, and no plea of mfallcy sba11 be allowed.

Reviser's Note: 
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This proposed section combines present§§ 8-135 and 8-135.1. In 
that minors under the age of sixteen are now attending institutions 
of higher education, the reference to age in present § 8-135.1 has 
been deleted. Otherwise, no change in substance is intended. 

§ 8.01-279. When proof is unnecessazy .unless aftidavit filed: writiag; owneisbip;
partnership or incorporation.--A. F.xcept as otherwise provided by§ 8.3-307, when any 
pleading alleges that any person made, endorsed, a.ssigne<'1 or accepted any writing, no 
proof of the handwritmg sba11 be required, UIJless it be denied by a.a affi.da.vit 
accompanying the plea puttilJg it in issue. 

B. When any pleading alleges that any person, partnership, corporation, or
unincorporated association at a stated time, owned, openlt«t or controlled any property or 
instrumentality, no proof of tbe fact alleged shall be required unless an affidavit be filed 
with tbe pleading puttmg tt in issue, denying specifically and with particularity that such 
-property or instrumentality was, at the time alleged, so owned, operated, or controlled.

C. Wbeo parties sue or are sued as partners, and their zuunes are set forth in tbe
pleadmg, or when parties sue or are sued as a corporatio11, it sbal1 not be necessazy to 
prove the fact of the part:Dership or incorporation unless with the pleading which puts the 
matter in issue there be filed an affidavit denying such partnership or incorporation.· 

Reviser's Note: 

Proposed § 8.01-279 combines present §§ 8-114, 8-115, and 8-
116 which dispense with the proof of certain facts alleged in 
pleadings unless the verity of such facts is put in issue by an 
affidavit. The only substantive change has been to expand 
subsection B. (formerly § 8-115). to include partnerships and 
unincorporated associations. 

§ 8.01-280. Pleadings may be sworn to before derk; affidavit of belief sufficient.­
Any pleading to be filed in any court may be sworn to before the clerk or any officer

authorized to administer oath thereof; and when an affidavit is required in support of any 
pleading or as a prerequisite to the issuar?ce thereof, it sba.11 be sufficient if the affia.at 
swear that he believes it to be true.

Reviser's Note: 

Proposed § 8.01-280 is present § 8-131 with minor language 
changes. The Revisers believe that this section continues to have 
utility. 

§ 8.01-281. Pleading in. the altemative.-A. A party assertillg either a claim,
counterclaim, cross-claim, or third-party claim or a defense may plead alternative tacts and 
theories of recovezy against alternative parties, provided that such claims, defenses, or 
demands for relief so joined arise out of the same transaction or occurreoce.

B. The court may, upon motion of any party, order a separate trial of any claim,
counterclaim, cross-claim, or third-party claim, aad of any separate issue or of any number 
of such claims. 

190 



Reviser's Note: 

· ;.·.-Present §  8-96.1 restricts pleading in the alternative to actions
r.1m· Lg out of a motor vehicle accident. Proposed § 8.01-281 
. '"' · oves this restriction ... .. 

�: . -� 

· .,-:.This proposal grants a party asserting any claim or defense·the 
.. t to join alternative claims or defenses - i.e. to present 
�-alternative statements of the facts or alternative legal theories. 
�-· 1hus, if a plaintiff does not know which of two defendants - the 
�gunsmith or �e �uf8:�urer of_the weapon - was responsible .. for 
;·, the malfunction which mJured him, he may allege the act against 
f either or both; if he does not know on what ground he may recover, 
� he : may allege the alternatives · of breach of warranty and of 
negligence. 

Although subsection A. permits the pleading of alternative sets

. of facts and theories of recovery and alternative defendants, 
separate trial of these claims may be appropriate� e.g. for 

· convenience, to avoid prejudice, for judicial efficiency, to promote
justice, etc. Thus, subsection B. provides that upon motion of any
party the court may sever claims for a separate trial.

A Rule of Court may be necessary to specify how these
alternative pleadings are to be set forth - e .. g. in separate counts. See
FRCP 8(e)(2) ..

Note: Class actions are not comtemplated under this proposal .. 

§ 8 .. 01-282. Motion to strike evidence ill cbance,y causes.-Ia any chancery cause
w.hea a delencla:at moves UJe court to strike out all of the evidence, upon any grounds, and 
Jucb motion is overruled by the court, such defenda.at shal1 not thereafter be precluded 
m>m mtroducizJg evidence ill bis behalf, and the procedure thereon sba1l be tbe same aZJd 
sbaJ1 have tbe same effect as the motion to strike the evidence in an actioa at Jaw. 

Reviser's Note: 

Use of the motion to strike the evidence in chaneery cases is 
relatively new and of limited utility. Generally, a party could 
accomplish the same result by moving for a decree on the pleadings 
and the evidence adduced, and this practice is still available in 
equity. Nevertheless, the motion to strike may be useful when a jury 
trial is allowed in equity such as under the provisions of present § 8-
213 (Trial by jury and plea in equity) and § 55-153 (Removal of 
Cloud on Title). Only a minor language change is recommended in 
present§ 8-122.1 in ord�r to clarify the section. 
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§ 8.01-283. 'Effect. of answer as evideace or affi.davit; bills of discovery, etc.-Ualess a
compJain:mt in a suit in equity sba.ll, m bis bill, request an answer or a.aswer under oath to
certa.i1l spedfjed interrogatories, the answer of tbe defeadaD.t, tb.ougb under oath, sba1I not 
be evide.ace ill bis favor, unless tb.e came be beard upon bill and answer OlJ1y; but may, 
aevertb.eless, be used as an afB.davit with tbe same effect. as heretofore upoD a motian to
grant or dissolve any injunction. or upon aay other b:Jddeatal motion ilJ tb.e cause; but this 
sectioa sba1l not apply to either pure bills of discovery or what are lmown as mixed bi11s of 
discoli'el'Y, and sba1l not prevent a defendant .from testifying in bis own bebalf, wbe.re be 
would otherwise be a compete.at witness. 

Reviser's Note: 

Although it is believed that present § 8-123 is obsolete due to 
modem discovery proceeding, the section codifies the modern 
practice of permitting the party defendant to testify, and it's 
retention is therefore recommended 

§ 8.01-284. Order for interrogatories after bill taken for ccmfessed.-Altbougb a bill
be taken for co.Dfessed as to aay defendant. the plamtiif may have an order for him to be 
brought in to answer interrogatories. 

Reviser's Note: 

This is present § 8-130 from which the last sentence has been 
deleted. 

7lle following present Iltle 8 sections are to be deleted: 

§ 8-98. Plea in abatement to be verified. 

Revisers Note: 

The plea in abatement is abolished by proposed§ 8.01-276. 

§ S.105. Unnecessary to aver jurisdiction to make profert.

Reviser's Note: 

The provisions of this section are well incorporated into modern 
Virginia practice, thereby making the section unnecess�; 
however, by its deletion the Revisers do not mean to indicate that 1t 
is now necessary to aver jurisdiction. 

The portion of the statute that relates to profert and oyer is 
taken care of by appropriate Rules of Court and the procedure for 
discovery; therefore it is repealed as being unnecessary. 

§ S.106. When place of contra� etc., need not be set forth.
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Reviser's Note: 

The Revisers believe this provision to be obsolete and to be 
entirely unnecessary as its provisions are well embodied in modem 
practice. Furthermore, venue is a matter for the defendant to assert 
as a defense and is not the plaintiff's problem. 

By the deletion of this section the Commission does not wish to 
indicate that it is now necessary to make such pleading. 

§ 8-lll. Court may require particulars of claim or defense.

Reviser's Note: 

The Revisers recommend that this section be deleted as 
unnecessary in view of Rule of Court 3: 16. 

Under the statute, if the bill of particulars is judged to be 
insufficient, the Court may only reject the evidence that is offered 
pursuant to that insufficient pleading. 

Under the Rules of Court, the procedure is better outlined and 
sanctions are stricter. Under the Rules, if the bill of particulars 

.ot adequate to meet the standard of the Rules of Court, then the 
Court can order another bill. Should that second bill of particulars 
fail to properly amplify the pleadings, the Court can dismiss them.. 

§ 8-119. Amendment of pleadings; immaterial errors or defects.

Reviser's Note: 

The Revisers recommend the deletion of this provision in view 
of Rule 1:8; the Rule applies to all proceedings in courts of record 
and is not different in substances from the provisions of the statute. 

§ 8-133. Exceptions to jurisdiction; plea in abatement.

Reviser's Note: 

The plea in abatement isto be abolished by§ 8.01-276: 

§ 8-138.1. Transfer of cases from courts not having both Jaw and equity jurisdiction
to courts having such jurisdiction. 

§ 8-138.2. Transfer of cases where court is abolished or jurisdiction re.moved or

deprived. 

§ S.139. Enforcement of process of contempt.
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Reviser's Note: 

The manner is covered by other statutes. (See, e.g. §§ 18.2-456 
and 19.2-11.) 

§ 8-141. Control by comt over proceedmgs in office.

Reviser's Note: 

References to "the court in vacation" have been deleted. 

Cbapter8. 

Pmc:ess. 

Article J. 

General. 

§ 8.01-285. Definition of certain terms for purposes of this chapter; actio� person, 
process, return, sheriff, statl.!tozy agent-For the purposes of this Chapter: 

1. the term "action" sba1l be deemed to include all civil actiOllS and proceedings .
whether at law, in equity, or statutory in nature and whether in courts of record or courts 
not of record; 

2. tbe term 'person,' shall be deemed to include individuals, trusts, estates,
partnerships, associations, orders, corporations, or any other legal or commercial entity 
subject to the provisions of this Chapter; 

3. the term "process" shall be deemed to include notice;

4. the term. "return" shall be deemed to include the term ''proof of service;"

5. the term "sberitr' shall be deemed to include deputy sheriffs and such other 
persom as may be desigDated by§§ 15.1-48 and 15.1-77 of this Code; 

6. t.be term "statutory agent" sbaD include:

a The Commissioner of the Division of Motor Vehicles and the Secretary of the 
Commonwealth, and the successors of either, when appointed pursuant to §§ 8.01-308, 
8.01-309, and 8.01-329 for the purpose of service of process on the nomesident denned in 
subdivision 2. of§ 8.01·307; and 

b. tbe Cleric of the State Corporation Cornrnission, and bis successor, when appointed
pursuant to §§ 8.01-306, 13.1-11, 13.1-111, 13.1-210, and 13.1-274 for the purpose of service 
of process on foreign and domestic stock or non-stock corporations. 

Reviser's Note: 
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l!.·:·· In order to avoid undue repetition, proposed§ 8.01-285 defines 
�: termS that are used repeatedly throughout tlus Chapter. 
�·· ;-:.' 

Reviser's. Note: 

Proposed§ 8.01-286 amends present § 843 to account for the 
changes made m proposed Chapter 1 of tlns Title. 

§ 8.01-287. How process to be served.-Upo.o commencement of a.a action, process 
sb,alJ be served m the .mazmer set forth m t.bJ.s cbaptsr and by tbe Rules of the Supreme 

·'Court.

ReviMrs �ote: 

Proposed§ 8.01-287 restates present§ 8-56. 

§ 8.01-288. Process rece1ved m time"� gooa though 1Jeitber served nor accepted.-
1.xcept for process commencmg actions for divorce or a.aaulmeat of mamage, process 
wmcb bas reached the person to whom it is directed wit:hm the time proscribed by law, if 
any, sba11 be sufficient although llOt served or accepted as provided m this cba.pter. 

Re�sNote: 

Proposed § 8.01-288 qualifies § 8.01-287 by statmg that any 
process which reaches the· person to whom it 1s directed shall be 
sufficient even though 1t had not been served or accepted as 
specified � this chapter or the Rules of Court. Proposed § 8.01-288 
amends present- § 8-53 which applied tlus concept but only to 
individuals:· Proposed·.§ 8.01-288 applies to· every ·� defendant, 
e.g._, a corporation, not Just to an individual, who 'is a defendant. The
exception provided· fdr divorce and annulment actions parallels the 
mandate of Rules of Court 2:4 and 2:9. 

§ 8.01-289. No semce of process o.n Sunday.-No crvi1 process sba11 be served on
SU1lday, except m cases of persons escapmg out of custody, or where it JS otherwise
expressly provided by Jaw. 

Reviser's Note: 

Proposed § 8.01-289 1s present § 8-4.2 without substanttve 
change. 
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How Ptocess ls Issued. 

§ 8.01-290. Plaintiffs required to fumish fuB name aad last kDowa address of
defendants, etc..-Upon the commencement of every action, the plamtiff sba11 fumish in 
writiZJg to tbe clerk or other "issuiDg ·officer tbe tun ume and last bo'WJ'l address of eacb 
delsdaJJt and if UZJable to fumisb such mme ud address, be sba1l lumish such salient 
facts as are calculated to identify with reasonable cerwmy such defeadut De clerk or 
 other official whose function it is to issu.e any such process sbail JJote ia the record or ill 
the papers .the address or otber identjfymg facts fumisbed. Failure to comply wttlJ tbe 
requirements of this section sbal1 not affect tbe validity of aay judgment. 

Reviser's Note: 

Proposed § 8.01-290 is present § 8-46.1 without significant 
change. 

§ 8.01-291. Copies to be made.-The clerk issumg any such process Wlless otherwise
directed shall deliver or transmit therewith as many copies thereof as there are persom 
named therein on whom it is to be served. 

Reviser's Note: 

This is present § g .. 57 without change. 

§ 8.01-292. To whom process directed and where executed.--Process from any court,
whether original, mesne, or final, may be directed to the sheriff of, and may be executed 
in, any county, city, or town in the Commonwealth. 

Reviser's Note: 

Proposed§ 8.01-292 modifies present law to allow unrestricted 
Statewide service of process. Present § 8-44 permits such service 
generally, but where venue is based on where the cause of action 
arises (present § 8-39), with certain exceptions present § 8-47 
restricts process to the bailiwick of the court wherein the action is 
filed This restriction is anachronistic and illogical. Thus it is 
eliminated by the proposal. 

Note: Present §§ 8-47 and 8-47.1 are to be deleted. 

§ 8.01-293. Who may serve process.-The following persons shall be eligible to serve 
process: 
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1. tbe sheriff within suc.b territorial bounds as described m § 8.01-295; or

z. aay person of age eighteen years or older and wbo is .not a party or otherwise
· mtetested in the subject matter in controversy, provided that sucb persD1J sba1J .not be
eagible to serve process which commences divorce or azmulmeat actiom..

Reviser's Notes: 

The proposal combines portions of present §§ 8-52 and 8-54. 

The final proviso of proposed subdivision 2 relating to suits for 
annulment and divorce, retains from present § 8-54 only the 
requirement that service of original process in divorce suits be by 
the sheriff. Present law is changed to the extent that other service in 
divorce suits, e.g., notice for the taking of depositions where the 
other party is not represented by counsel, is not required to be 
served by the sheriff. The definition of the term ccsheriff'' in§ 8.01-
285 eliminates any need for the exception clause· of present § 8-54 
(i.e., the reference to present§ 15.1-77). 

§ s.01 .. 294. Sheriff to get from cferlrs office process and other papers.--Every sheriff
.., attends a court sba1l, every day when the clerk's office is open for business, go to 

.1 office and receive aH process, and other papers .to be served by him, ud give receipts 
UJerefor. For any failure to do so, he sbaJ1 forfeit fifty dollars. 

Reviser's Note: 

The requirement that the sheriff go to the clerk's office to 
receive process every day that the clerk's office is open modifies the 
existing requirement of once per week in present § 8-49. 

§' 8.01-295. Territorial limits within which sheriff may serve process in bis official
capacity; process appearing to be duly served.-Tb.e sheriff may execute such process 
throughout the political subdivision in which he serves and any contiguous county or city . 
If the process appears to be duly served, and is good in other respects, it shall be deemed 
valid although not directed to an officer, or if directed to any officer, though executed by 
some other person. 

Reviser's Note: 

Present § 8-50 permits only a county sheriff to execute process 
outside of the political subdivision in which he serves, and then only 
in cities contiguous to his county. Proposed § 8-50 amends the 
present section such that the territorial limits for service of process 
by a sheriff of either a county or a city is expanded to include "any 
contiguous county or city." 

Ardcle 4. 
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Wllo to be Served. 

§. 8.01-296. Manner of serving process upon natural persons.--Process, for which no
particular mode of service is prescribed, may be served upon mtural persons as foJJows: 

1. by deliverillg a copy thereof bl writillg to the party izJ person; or

2. by substituted service iD. the foHowmg mazmer:

a.. if the party to be served be .not foUZJd at his usual place of abode, by delivering a
copy of such process and giviDg illformation of its purport to any person found there, who 
is a member of his tm,Jjly, other than a temporary sojourner or guest, and who is of the 
age of .sixteen years or older; or 

b. if sucb service cannot be effect.ed under subitem a. of subdivision 2., then by 
posting a copy of such process at the front door of such place of abode, provided that not 
less than tea clays before judgment by default may be entered, the party causing service 
mails to the party served a copy of the pleading and thereafter files ill the office of the 
clerk of the court a certificate of such mailmg; 

c. the person executing such service shall note the date of such service on the copy
of the process so delivered or posted WJder this paragraph 2. 

3. If service cannot be effected under subdivisions 1. and 2. of this section� then by 
order of publication in appropriate cases under tbe provisions of§§ 8.01-316 through 8.0l· 
320. 

Reviser's Note: 

To increase the likelihood of actual notice, proposed § 8.01-296 
revises present § 8·51 to require mailing of process to the 
defendant's last known address, in addition to posting at his abode, 
when personal service or service on a family member cannot be 
obtained. This changes present § 8-51 which requires only the 
posting of process on the front door of the defendant's usual place 
of abode as a means of substituted service. 

Otherwise, proposed§ 8.01-296 essentially incorporates present 
§ 8-51 and makes it clear that the section applies only to service of
process on natural persons. Proposed subdivision 3. of § 8 .. 01-296
inteITelates the publication provisions of§§ 8.01-316 through 8.01-
320 with the provisions of subdivisions 1. and 2. of § 8.01-296
regarding personal and substituted service and stipulates when
service by publication is available on natural persons ..

Service on the judgment debtor in garnishment proceedings is 
provided in§ 8.01·511. 

§ 8.01-297. Process on convict defendant.--ln all actions against one who bas been
convicted of a felony and is confilled in a local or regional jail or State correctional 
institution, process shall be served on such convict and, subject to § 8.01 �9, a guardian ad 
litein shall be appointed for him. Such service may be effected by delivery to tbe officer in 
charge of such jail or institution whose duty it sba11 be to deliver forthwith such process to 
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· the convict

Reviser's Notes: 

Proposed § 8.01-297 expands present § 8-55 (Service on 
Convicts in Divorce Actions) by providing for service on 
incarcerated felons in all actions. 

Notice to a representative of a convict also is contemplated 
since the proposal requires appointment of a guardian ad litem 
unless the convict is represented by an attomey pursuant to present 
§ 8-9 who would himself receive notice of the action. This procedure
does not require service on the convict's committee and to this
extent represents a departure from the requirement of present § 8-
55 when alimony is sought from the convict.

§ 8.01-298. How summo.ns for witness or juror served.-ln addition to tbe ma.rmer of
service on natural persons prescribed in § 8.01-296, a summo.as for a witness or for a juror 
.may be served: 

l. at his or her usual place of busmess or emploYZZJent during busmess hours, by
delivering a copy thereof and giving mformation of its purport to the person found there in 

·arge of such business or place of employ;mmt; or

2. in the case of a juror, by mailing a copy of the summons by registered or certmed
mail, with return receipt requested, to the person being served, at least seven days prior to 
the day be is summoned to appear. 

Reviser's Note: 

Proposed§ 8.01-298 is present § 8-58 without material change 
but supplemented by a portion of present § 8-208.16. 

§ 8.01-299. How process served on domestic corporatio.as geaerally.--Except as
prescribed in§ 8.01-300 as to municipal and quasi-governmental corporations, process may 
be served on a corporation created by the laws of this State as fonows: 

1. by personal service on any officer, director, or registered agent of such
corporation; or 

2. by substituted service on stock corporation in accordance with § 13.1-11 and on
non.stock corporatioIJS ill accordance with§ 13.1-210. 

Reviser's Notes: 

Proposed § 8.01-299 revises present § ·8-59. The prop�sal, 
coupled with Statewide service under proposed§ 8.01-292, provides 
for personal service upon a corporate officer, director_ or regi�ter� 
�gent anywhere in Virginia. The rationals for Statewide service m 

·.e Reviser's Note to proposed§ 8.01-292 is equally applicable here.
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Such service eliminates the process traps inherent in present § 8-59 
where service is attempted on a corporate officer outside the 
bailiwick where the action is brought, Periera. v. Davis Fmancial Agency, 
146 Va. 215, 135 S.E. 823, (1926), or with respect to an insurance 
company, when such officer is outside the bailiwick where the chief 
office of the company is located. 

Also the proposal provides for personal service on registered 
agents of domestic corporations as opposed to service on a variety 
of agents under present § 8-59. Limiting service to an officer, 
director or registered agent is deemed to be more rationally related 
to providing actual notice to a corporation than service on any of its 
agents .. 

By not listing in. detail the titles of the corporate officers to be 
served, the proposal reduces emphasis on job titles and allows the 
court to define the term uofficer" so as to insure that service 
complies with the constitutional requirement for service reasonably 
calculated to give actual notice and opportunity to defend. 

The references to present§§ 13.1-11 and 13.1-210 are included 
to make it clear that such substituted service is an alternative 
method of service on domestic corporations. While not changing 
present law, the references clarify the interrelationship of the 
Process chapter of Title 8.0 I and the Process provisions in Title 
13.1. 

§ 8.01-300. How process served o.o municipal and county governments and on quasi­
governmental entities.--Notwitbstandmg the provisions of§ 8.01-299 for service of process 
on other domestic corporations, process sbaU be served on municipal and county 
govemments and quasi-governmental bodies or agencies ia the following manner. 

1. if the case be against a city or a town, on its mayor, manager, a.tt.omey,
councilmaa, or trustee of such town or dty; and 

2. if tbe case be against a county, on its treasurer, attorney, Commonwealth's
Attorney, or any supervisor. or commissioner of revenue of such county; and 

3. if the case be against any political subdivisioa, (1f' any other public governmental
entity created by the Jaws of tbe Co.mm011wealtb and subject to suit as an entity separate 
from the Commonwealth, then on the director, commissioner, chief administrative officer, 
attorney, or any member of the governing body of such entity. 

Provided that service uader this sectiOJJ may be made by leaving a copy with the 
person ill charge of the office of any officer designated iD subdivisions 1. through 3.

Reviser's Note: 

Proposed§ 8.01-300 supersedes those provisions of present§ 8-
59 which specify how service should be made in suits against 
municipalities; the proposed section expands present § 8-59 by 
stipulating how service shall be made in suits against a county or 
against a public or quasi-governmental corporate · body. The 
proposal clarifies present Virginia practice by removing doubt as to 
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how service is to be effected in such cases. 

§ 8.01-301. How process served on foreign co,porations generally.--service of
process on a foreign C01J)Ol'atio.zz may be effecte.t! in the loDowiDg manner: 

l. by personal service m:1 any officer, director or on the registered agmt of a foreign
corporatioa which is authorized to do business iD the CommOJJwealtb. and by personal 
service oa any agent of a foreign corporation t:nmsactiag business in the Commonwealth 
without such autbor.ization, wherever any such officer, director, or agents be fouad witbiD 
the Commonwealth; or 

2. by substituted service on a foreign co,poratiOD ill accordance with§§ 13.1-111 aZJd
13.l-Z74, if such corporation is authorized to traasact business or affairs within tb.e
CommOJJwealth; or

3. by substituted service on a foteigD COJpOration in accordance wit.b § 8.01-329
where jurisdiction is authorized under § 8.01-328, regardless of whether such foreign 
corporation is authorized to transact business witbia the CommcmweaJtb; or 

4. ·by order of publication ill. accordance with §§ 8.01-316 and 8.01-317 w.flere
jurisdiction in rem or quasi in rem is authorized, regardless of whether the foreign 
corporation so served is authorized to transact business within 'the Commonwealth. 

Reviser's Notes: 

Proposed§ 8.01-301 clarifies the methods of service on foreign 
corporations. Generally, the proposal does not change present law; 
but, by consolidation and cross-reference, it indicates in a single 
section the interrelationship among present process provisions of 
Title 13.1 (§§ 13.1-111 and 13.1-274), of the Virginia Long-Arm 
Statute(§§ 8-81.2 and 8-81.3), for orders of publication(§§ 8·71 and 
8-72), and for personal service in § 8-60. Proposed subdivision 4 of 
this section also seeks to delineate when service by publication is 
available on foreign corporations. 

Proposed§ 8.01-301 effects a substantive change in present law 
by allowing service in the alternative [i.e., at the option of the 
plaintiff under Title 13.l (§§ 3.1-111 and 13.1-274) or under the 
Long-Arm Statute (§§ 8--81.2 and 8-81.3)] in cases where the 
prerequisites are met for long-arm jurisdiction over foreign 
corporations. This is contrary to present § 8-81.3 whereby 
substituted service is available only where service cannot otherwise 
be effected under the Code. The result of the present statutory 
scheme is that where present §§ 13.1-111 and 13.1-274 are 
applicable (i.e.� to foreign corporations authorized to transact 
business within the State), substituted service can always be made 
thereunder on the clerk of the State Corporation Commission and, 
thus, service under present § 9-81.3 on the Secretary of the 
Commonwealth is never available in such cases. On the other hand, 
where the foreign corporation to be served is not authorized to do 
business within the State, service under §§ 13.1-ll l and 13.1·274 is 
not available, and service on such foreign corporation can be had by 

vice on the Secretary of the Commonwealth under present § 8-
J. One purpose of the proposed revision is to eliminate such
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unnecessary intricacies in cases where long-arm jurisdiction applies 
by allowing the plaintiff to choose to effect service under either the 
Long-Arm Statute or Title 13.1. In addition, there seem.s to be no 
logical reason for designating a different statutory agent for foreign 
corporations solely upon the basis of whether or not such 
corporation is authorized to do business within this State. 

Another substantive change comports with the change 
permitting Statewide service under proposed § 8.01-292. The 
proposal allows service on a corporation to be made personally 
anywhere within the State (1) on an officer, director, or registered 
agent of a foreign corporation authorized to do business in Virginia 
and (2) on an officer, director, or any agent of a foreign corporation 
which is not authorized to do business within Virginia. Thus, 
although proposed § 8.01-30 I retains the distinction between 
registered and unregistered corporations, the effect of proposed § 
8.01-292 is to make all personal service under proposed§ 8.01-301 
sufficient so long as the officer, directort registered or other agent is 
served within the State. 

§ 8.01-302. Service of ce.rtaia process on foreign or domestic corporations.--lD.
addition to otbe, provisions of this Chapter for service on corporations, process in 
attachment or gami.sbment proceedings, and notice by a creditor of judgment obtained and 
execution thereon issued in bis favor, may be served 011 any agent of a foreign or domestic 
corporation wherever such agent may 'be found wttbm tbe Commonwealth. Service so 
made sba11 C01JStitute sufficient service upon such corporatioa; provided that notice of 
judgmelJt obtained and execution issued sbalJ comply in all respects to the provisiOlJS of§§ 
8.01-502, 8.01-503 and 8.01-504. 

Reviser's Note: 

Present § 8-63 . seeks to delineate the reach of process in 
garnishment (see also §§ 8.01-511 et seq.), attachment, and 
execution proceedings by defining the word "agent'' in terms of a 
list of job titles which are themselves undefined and nonexclusive. 
The proposal provides that service on "any agent" is sufficient 
thereby leaving to the courts the interpretation of the term "agent". 
The proposed section allows the court the discretion and flexibility 
to go behind.the job title and detennine if service on an agent meets 
the constitutional requisite of being reasonably calculated to giye 
actual notice to the principal of such agent. 

§ 8.01-303. Ori whom process served when corporation operated by trustee or
receiver.-Wben any corporation is operated by a trustee or by a receiver appointed by 
any court, in any action against such corporation, process may be served oa. its trustee or 
receiver; and if there be more than one such trustee or receiver, then service may be on 
any one of them. ID tbe event that no service of process may be bad on any such trustee 
or receiver, then process may be served by a.ny other mode of service upon corporations 
authorized by this Chapter. 

Reviser's Note: 
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Proposed § 8.01-303 updates present § 8-64. References to 
lessees in present § 8-64 �e eUrninated . as no longer appropriate, 
since lessees should not be agents for _the service of process on 
lessors. Service on the receiver or trustee of the Corporation is the 
primary means of obtaining jurisdiction. ,but if unavailable then 
process may be served by any other appropriate method. The only 
substantive change is the deletion of the last sentence. of present § 
�64 which makes service by publication against a receiver or 
trustee the equivalent of personal service. Such a provision is 
deemed unnecessary and constitutionally suspect [i.e., Permoyerv. Nell 
. , 95 U.S. 714 (1878) held that no l)e!'S9nal jurisdiction can be 
accorded by an order of publication] . 

§ 8.01-304. How process served 012 copartDel' or partnership.� agaiDst a
coparmer or partnership may be served upon a general partner, ad it sbal1 be deemed 
servi� upon the partnership aad upon each partner individually named in tbe actioa, 
provided the person served is aot a plamtiff ill the suit md provided the matter in suit is a 
partnership matter. 

Provided furtber tbat process may be served upon a limited parmer ill any 
proceediJJg to enforce .a limited partners 1iabi1ity to the partnership. 

Reviser's Notes: 

Proposed § 8.01-304 draws a distinction between general 
partnerships and , limited partnerships. The proposal makes no 
substantive change to present § 8-59.1 but clarifies the manner in 
which service may be made on a limited partnership as provided by 
present § 50-69. Because the general partner controls the business, 
process must be served on a. general rather than a limited partner 
unless the action is to enforce the limited partner's liability to the 
partnership. 

Note: Present' § 8-65 is deleted by this revision because of Statewide 
service under proposed§ 8.01-292. The Reviser's Note to proposed§ 
8.01-302 is applicable he� as to the �ons for not attempting to 
define the word "agent'' in terms of job clas�ifications. .. 

§ 8.01--305. Process against unicorporated assodattons or orders, or rmmcorporated 
common carriers.--Process agaiast aZJ WJirJcoiporated (i) associatiOZJ, (ii) order, or (iii) 
com.mo.a carrier, may be served on any officer, trustee, director, staff member or other 
ageJJt. 

, Reviser's Note: 

This section consolidates present §§ 8-66 and 8-67. The first 
sentence of present § 8-66 is .eliminated and relocated in the chapter 
on parties. The advent of Statewide service under proposed § 8.0 lw 
292 and the availability ,of orders of publication under proposed § 
"'.01-316 make associated portions of present§ 8-67 redundant. Toe 
irms listed in the proposed section are substituted for and inclusive 

of the job titles specified in present § 8-66. 
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§ 8.01-306. Same; principal office outside V.qiuia in business t.ra.nsactiOIJS ill
V,rgiDia.-ll aa umacorporated (i) associaacm, (ii) Older, or (iii.) common carrier .h&s its 
prmcipal office outside V.qiaia aad tzusacts business or affairs m tbe Commomvealtb, 
process 1DJJ.Y be served on any officer, trustee, director, staff member, or agent of such 
association, order, or carrier m the city or county in wbicb. be may be fouad or on tb.e 
clerk of tbe State Cozporatio12 Corzmtis.si� wbo sba1l be deemed by mue of sudJ 
transaction of business or allairs m tbe Commonwealth to have been appointed statutmy 
agent of such aw>ciatim4 onler, or camer upon whom may be made service of process. 
When served with such process, tbe cleric of tbe State Cozporation Comrniscio.a sbal1 
fortbwitb. comply. with § 8.01-312. Service, when duly .made, sbal1 constitute sufficient 
fouadatiOZJ for a persmw judgment agamst .such as.cociao� order or camer. If service 
may aot be bad as aforesaid, then on affidavit of tbat fact aa order of publication may be 
awarded as provided by§§ 8.01-316 and 8.01-317. 

Reviser's Note: 

While present § 8-66.1 provides that a record be kept, the 
proposed section keys to proposed § 8.01-312 which requires that an 
affidavit of compliance must be filed by the clerk of the State 
Corporation Commission in the office of the clerk of the court in 
which the action is pending. This change conforms with the 
procedure for proposed§§ 8.01-307 through 8.01-313. 

§ 8.01-307. Deli:aiti.on of terms "motor vehicle" md "nonresident" m motor vehicle 
and aircraft accident cases.�or the purpose ·01 §§ 8.01-308 through 8.01-313: 

l. tbe tenn "motor vehicle" sba11 mean every vehicle wbicb is self-propelled or
designed for self-propulsioZJ and ever,y vehicle drawn by or designed to be drawn by a 
motor vehicle ud includes evezy device in. upon, or by whicb aay person or property is or 
ca.o be transported or dl'awn upon a bigbway, except devices moved by human or animal 
power and devices used exclusively upon statiomry rails or tracks. 

2. the tenn "nonresident" mcludes aay person who, though a resident of the
Co.mmo.owealth when tbe accident or collision specified ill § 8.01-308 or § &01-309 
occurred, bas been coatiauously outside tbe Commonwealth for at least sixty days neit 
precedmg the date when process is left witb tbe Commissioner of tbe Division of Motor 
Vehicles or the Secretary of the Commonwealth and includes any person a.ga.iZJst whom an 
order of publication may be issued under tbe provisions of§ 8.01-64. 

See Reviser's Note to§ 8.01-313. 

§ 8.01·308. Service on Comrnissioner of Motor Vehicles as agent for nomesideZJt
motor vehicle operator.-Any operaffon in the Commonwealth of a motor vehicle by a 
noJJreSident, including those 12on-resideDts defmed ill subdivision 2. of§ 8.01-307, either ill 
person or by a.a agent or employee, shall be deemed equivalent to an appointment by such 
nonresident of tbe Commissioner of the DivisiOZJ of Motor Vehicles, ud his succe§Ors in 
office, to be the attorney or statutory agent of such 12oaresident for the purpose of service 
of process in a.oy action against him growing out of uy acddent or collision iD which such 
nonresident, bis agent, or bis employee may be involved wbile operating motor vehicles ill 
this Co.mmo12wealth. Acceptance by a 120.nresident of the rights md privileges coaferred by 
Article 7 (§ 46.1·131, et seq.) of Chapter 3 of Title 46.l sba11 have the same effect under 
this section as the operation of such motor velzide, by such nonresideat, bis agent, or bis 
employee. 
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See Reviser's Note to§ 8.01-313. 

§ 8.01-309. Service on Secretary of Commoinvealtb as agent of nonresicleat opemtor
or oner of a.ircraft.-A.ay nomesident owner or operator of aay aircraft that is operated 
over aad above the land and waters of the Commo.awealtb or uses aviatiOJJ facilities witbm 
tbe Commonwealth, sbaII by such operatiOll and use appoint the Secretary of the 
Commo.awealtb as bis statutory agent for tbe service of process in any action against him 
growillg out of any accident or collisiOJJ occun:iDg wit.bin or above the Commonwealth i1J 
wbkb sucb auaa.it is mvolved. 

See Reviser's Note to§ 8.01-313. 

§ 8.01-310. How service made on Omrnissioner and Secretary; appointment
bi.Ddiag.-A. Service of process on either tbe CommissiOtJer of tbe DmsiOD of Motor 
Vehicles as authorized under § 8.01-308 or· Oll tbe Secretary of tbe Commonwealth as 
authorized under§ 8.01-309, sbaH be made by leavmg a copy of sucb process together with 
a fee of three dollars, plus one doJ1ar for each party over one to be thus served, in tbe 
bands, or in tbe office, of such. Commi§ioaer or such Secretary and such service sba1l 
sufficient upon tbe aozuesident. 

B. Appointment of the Commissioner or Secretary as attorney or ageJJt for the
service of process on a nozuesideat uader § 8.01-308 or§ 8.01-309 shall be irrevocable and

binding upon the executor or other personal representative of sucb noaresideat: 

Where a .nonresident bas died before tbe commencement of an actiOJJ against him 
tee, .Jg an accident or collision UJJder § 8.01-308 or§ 8.01-309 shall be irrevocable and 
binding upon the executor or other personal representative or· such nOMeSident; or 

2. Where a nonresident dies after the commencment of an action against him
regardmg an accident or collision under§ 8.01-308 or§ 8.01-309, tbe action sball continue 
ud sha.11 be irrevocable ed binding upon bis executor, adrninfst:rator, or other personal 
representative with such additioaal JJotice of the pendency of the action as the Comt 
deems proper. 

See Reviser's Note to§ 8.01-313. 

§ 8.01·311. Continuance of action where service made on Commissioner or
Secretary.-Tbe Court, in which all action is pending against a nonresident grawiDg out of 
an accident or collision as specified ill §§ 8-60.1 and 8-60.2, may order such continuances 
as necessary to afford such nonresident reasonable opportunity to defend tbe action. 

See Reviser's Note·to § 8.01-313. 

§ 8.01·312. Effect of service on statutory agent; duties of such ageat,-A. Service of
process on the statuto,y agent sbal1 have the same legal force and validity as if served 
within tbe Commonwealth personally upon the person for wbom it is m.teaded. 

Provided that such agent sbal1 forthwith send by registered or certified mail, with 
retUl'Zl receipt requested, a copy of the process to the person named therein and for whom 
the statuto,y agent is receivilJg the process. 

�vided further that the statutory age.at sbal1 file all affidavit of compliaD.ce with 
this section with the pa� in the action; this filiag sbaJl be made in tbe office of the cleric 
of the court in which the action is pending. 

l. Unless otherwise provided by § 8.01-313 and subject to the provisions of § 8.01-
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316, tbe address for the maililJg of the process required by tbis sectiOIJ shall be that as 
provided by the party seekmg service. 

See Reviser's Note to§ 8.01-313. 

 § 8.01-313. Spedfic addresses for maiiiD.g by statutory agent.-A. For tbe statutory 
agent appoiatfKJ purswmt to §§ 8.01-306, 8.01-308 md 8.01-309, the address for the maiiiD.g 
of tbe process as required by§ 8.01-312 sbal1 be tbe last known address of the D.omesidezzt 
or, where appropriate UD.der subdivisioas 1. or 2. of § 8.01-310 B., of the aecutor, 
admmistrator, or other persom1 rep.rese.utative of tbe nonresident; provided that upoD. the 
tiling of an affidavit by the plaizJtiff that be does not .lmow and is WJable with due duigeace 
to ascertain any post office address of such D.omesident, service of process on the 
statutozy agent sba1l be sufficient without the mailmg otherwise required by this sect:ioa. 
Provided further that: 

l. in the case of a nonresident defendant licensed by the Commonwealth to operate a
motor vehicle, the last address reported by such defendant to the Division of Motor 
Vehicles as bis address on an application for or renewal of an operator's or c.bautfeur's 
license shall be deemed to be the address of tbe defendant for the purpose of the mailmg 
required by this section if no other address is known, and, in any case in which the 
affidavit provided for in § 8.01-316 of this chapter is filed, such a defendant, by so 
noti/yiD.g tbe Division of such an address, and by faiimg to notify the Division of any 
change therein, sba1l be deemed to have appoiated the Cornroissioner of Motor Vehicles bis 
statutory agent for service of process iD. an action arising out of operatiOIJ of a motor 
vebicle by him in the Commonwealth, and to bave accepted as valid service such mailiJJg 
to such address; or 

2. .in the case of a nOJll'eSident defendant not licensed by the Commonwealth to
operate a motor vehicle, the address sbown on the copy of tbe report of accident required 
by§ 46.1-400 filed by or for him with the Division, and on me at the office of the Division, 
or tbe address reported by such a defendant to any State or local police officer, or sbenff 
investigating the accident sued on, if no other address is lmow.a, sba11 be conclusively 
presumed to be a valid address of such defendant for tbe purpose of the maiiiD.g provided 
for in this section, and bis so reporting of an incorrect address, or bis moving from the 
address so reported without making provision for forwarding to him of mail directed 
thereto, sba11 be deemed to be a waiver of notice and a consent to and acceptance of 
service of process served upon the Commissioner of Motor Vehicles as provided in this 
section. 

B. For the statutozy agent appointed pursuant to tbe provisions of Dtle 13, the
address for tbe mailing of the process as required by § 8.01-312 sba11 be the address of the 
corporation's registered office most recently filed with the State Corporation Commission. 

Reviser's Note: 

Proposed §§ 8.01-307 through 8.01-313 condense present §§ 8-
67.1 through 8-67 .4 without altering the substance of the present 
provisions. Though the revision has significantly altered the 
wording and organization of the present sections, proposed §§ 8.01-
307 through 8.01-313 do not change the procedure or substance of 
present law. 

§ 8.01-314. Service on attorney after entry of general appearance by such attomey.­
Wben an attorney authorized to practice law in this Commonwealth bas entered a general 
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appearance for any party, any process, order or other legal papers to be used ill the 
� may be served on such attorney of record. Such service sba1l have the same 
effect as if service bad been made upon such party personally. 

Provided that if such attorney objects by motion Witbm five days alter such 1e,a1 
paper bas been so served upon 1Jim. the court shall enter an order in tbe proceeding 
direCtiag the .maa.aer of service of such legal paper. 

Reviser's Note: 

The only significant change in present § 8-69 accomplished by 
proposed § 8.01-314 is the inversion of the present provision 
requiring five days notice before entry of an order directing service 
on the attorney of record so that, under this proposal, service on the 
attorney of record would be good without more unless such
attorney objected within five days of receiving such service. Such 
an alteration is purely procedural, and allows the same amount of 
time for the attorney served to act, but requires service to be made 
only once rather than twice as under the present statute. Service 
would be made in accordance with Supreme Court Rule 1: 12� The 
result would be a reduction in expense on the party seeking service 
with no prejudice to the rights of the party against whom service is 
sought. 

§ 8.01-315. Notice to be mailed defendant wbea service accepted by anotber.-No
Judgment sba1l be rendered � or by virtue of, any instrument in writing autborizmg the 
acceptance of service of process by another on beba1f of aay person who is obligated upon 
such .instrument, when such service is accepted as therein authorized, unless the person 
acceptillg service sbal1 have made and filed with tbe court an affidavit showing tbat be 
mailed or caused to be mailed to the defendant at his -last known postoffi.ce address at 
least ten days before such judgment is to be rendered a notice stating the time wben and 
place where the entry of such judgment would be requested. 

Reviser's Note: 

This is present § 8-70 without change. 

§ 8.01-316. Service by publication; when available.--An order of publication may bE
entered against a defendant in tbe followmg manner: 

l. An affidavit by a party seeking service stating one or more of the followizll
grounds: 

a. that the party to be served is a foreign (i) corporation, (ii) unincorporate<
association, order, or unincorporated common carrier, or (iii) is a nonresident individual; o. 

b. tbat diligence has been·used without effECt to ascerta.in the location of tbe party tt
be served; or 

c. that the last known residence of tb.e party to be served was m tbe county or city ii
which service is sought and that a return bas been filed by tb.e sheriff that tbe process ba 
been in his bands for twenty-one days and that be bas been unable to make service; or 
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2. Ill any action, when (i) a pleadmg states tba.t there are or may be persons, whose
names are unknown, interested iD the subject to be divided or disposed of; (ii) briefly 
describes the nature of such interest; and (iii) makes such persons defendants by the 
general description of "parties unlmown"; or 

3. In any action, when (i) tbe number of defendams upon whom process bas been
served exceeds ten, and (ii) it appears by a pleading, or exhibit tiled, that such defendants 
represent H1c.e interests with the parties aot served with process. 

Under subdivisions 1. and 2., tbe order of publication may be entered by tbe clerk of 
the court. Under subdivision 3. such order may be entered only by the cowt. 

Ever.r affidavit for an order of publication sba1l state tbe last Jmown postoffice 
address of tbe party agamst whom publication is asked, or if such address is unlmow.u, tbe 
affidavit sball state that fact 

Reviser's Note: 

Proposed § 8.01-316 amends present § 8-71 in two primary 
respects: (1) in subdivision 1. a., foreign unincorporated 
associations7 orders and common carriers are added to the list of 
parties which can be served by order of publication (cf., present§ 8-
66.1); (2) subdivision 1. c. of§ 8.01-316 which consolidates present§ 
8-71 and Rule of Court 2:6(b) does not substantially change present
practice, because the· Htwice delivered" requirement of present § 8-
71 has been modified by Rule of Court 2:6 pursuant to present § 8-
1.2.

There are two minor changes updating existing law: (1) the 
deletion of the paragraph in present § 8-71 which allows entry of 
orders of publication by the court in term or in vacation, and (2) the 
elimination of the requirement in equity suits or proceedings by 
petition for the party seeking service by publication against 
unknown parties to allege that there are parties unknown both by 
his bill or petition and by affidavit. In other respects, the substance 
of present § 8-71 is retained. 

§ 8.01-317. What order of publication to state; .bow published; when publicatiOtJ in
newspaper dispensed witb.--Every order of publication shall give the abbreviated style of 
the suit, state briefly its object, a.od require tbe defendants, or Wlknown parties, against 
whom it is entered to appear and protect their interests on or before the date stated in the 
order which sbaI1 be no sooner than forty days after entry of the order of publication. Such 
order of publication shall be published once each week for four successive weeks in such 
newspaper as the court may prescribe, or, if none be so prescribed, as the clerk may 
direct, a11d shall be posted at the tnmt door of the courthouse wherein the court is held; 
also a capy of such order of publication shaH be mailed to each of the defendants at tbe 
post office address given ill the affidavit required by § 8.01-316. Tbe clerk sba.11 cause 
copies of the order to be so posted, mailed, a:ad transmitted to the designated newspaper 
within ten days after the entz:y of the order of publication. Upon completion of such 
publication, the clerk sba11 file a certmcate in the papers of the case that the requirements 
of this sction have been complied with. Provided, the Court may, in any case where 
deemed proper, dispense with such publication in a newspaper. 
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Revisers Note: 

Proposed§ 8.01-317 revises present§ 8-72 to require that the 
order of publication contain a specific date by which the party 
served is required to appear and defend his interests. The proposal 
clarifies the confusion under present § 8-72 which required the 
defendant to appear within 10 days after the last or fourth week of 
publication and not stipulating when· such period is required to 
commence; instead, under the proposed section publication is 
required to commence within 10 days of, and the defendant served 
thereby is required to appear within 40 days of, the date the order of 
publication is entered. The proposal instills certainty where the 
present law gives none by giving the clerk of the court issuing such 
a publication order a method of computing the time allowed for 
appearance and by giving the party served by publication a definite 
date by which he must appear to defend his interest or suffer a 
default judgment. 

The proposed section deletes references to uru1e day" and 
"vacation" which are obsolete under current practice. Otherwise, no 
change in substance is intended, although the proposal revises the 
language of present § 8-72 in the interests of brevity and simplicity. 

8.01-318. Within what time after publication case tried or heard; no subsequent 
puu.ucation required.-If after an order of publicatiotJ bas been executed, the defeadallts or 
un.knoWll parties agaillst whom it is entered sbal1 not appear on or before the date 
specified in such order, tbe case .may be tried or beard u to them. When the provisions of 
§ 8.01-317, or, if applicable, the provisions of§ 8.01-321, have been complied with, no other
publication or notice sbal1 thereafter be required irJ any proceedi.ag b:t court, or before a
commissioner, or for the purpose of taking depositioIJ.S, UDless specifically ordered by the 
court as to such defendants or ualmown parties. 

Reviser's Notes: 

Proposed § 8.01-318 revises present § 8-73 to conform to 
alterations made by proposed § 8.01-317 and to conform with 
current practice. With regard to notice subsequent to the date 
specified in the order, the provisions of current Rule of Court 2: 17 
and present § 8-73 are retained and no other notice is required for 

. default judgment unless specifically ordered by the court. 

Note: Present§ S.73.l is deleted by this·proposal because the statute is 
superfluous in light of the discretion granted the court to dispense 
with publication altogether under proposed § 8.01-317. 

. § 8.01-319. Publication of interim aotice.-In any case in which a noaresident party
or party originally served by publication bas bee.a served as provided by law, and notice of 
further proceedings ill the case is required but no method of service thereof is prescribed 
either by statute or by order or rule of court, such notice may be served by publication 
thereof once each week for two successive weeks ill a newspaper published or circulated 
in the city or county in which tbe original proceediD.p are pending; provided that if the 
r ,1 proceedings were ilistituted by crder of publication, then the publication of such 
L of additional or further proceedings shall be made in the same newspaper. A party, 

209 



wbo appears pro se in an action, sbaJl file with the clerk of tbe court in which the actiOIJ is 
peadmg a written statement of bis place of residence and maililJg address, and shall .infonn 
the clerlc ilJ writing of any changes of residence and mailing address during the peadency 
of tbe action. The clerk and all parties to the action may rely on the last written statement 
filed as aforesaid. The court in which tbe actiOIJ is pending may dispense with such notice 
for failure of the party to file the statement herein provided for or may require notice to be 
given m such manner as the court may determizJe. 

Reviser's Note: 

The proposal substantially revises present § 8-76 and makes it 
plain that the publication relates only to interim notices· after 
process has been legally served in the original action. Such interim 
notice has been principally utilized in divorce actions, and there 
should be a cross reference to this provision in Title 20. 

§ 8.01-320. Personal service outside of VUJinia equivalent to order of publication.­
Personal service of a process may be made by any person qualified WJder subdivision 2. of 

§ 8.01-293 Ol! a nonresident defendant out of the Commonwealth and such service shall
have the same effect, and no other, as an order of publication duly executed, or the 
publication of a copy of process WJder this chapter, as the case may be. 

Any defendant served pursuant to the provisiom of this section prior to January one, 
nineteen hundred seventy, (wher.i under prior law affidavit required stating time and place 
of service and that the defendant was a nonresident) sbail be deemed to have been a 
nonresident of the Commonwealth even though the retum fails to state that the defendant 
so served was a nonresident of the Commonwealth. 

Reviser's Note: 

This section makes minor changes to present § 8-74, including 
the word "date" being substituted for· the word utime." 

Note: Present § 8-75 (Judgment, etc., in proceeding Ullder preceding sections) bas 
been deleted as unnecessaiy. 

§ 8.01-321. Orders of publication in proceedings to enforce liens for taxes assessed
upon real estate.-Menever an order of publication .is entered in any proceeding brought 
by any county, city or. town to enforce a lien for taxes assessed upon real estate, such 
order need not be published more than once a week for two successive weeks. The party 
served by publication shall be required to appear and protect bis interest by the date stated 
in the order of publication which shall be aot less than twenty-four days after entry of 
such order. The publication sba.11 in other respects coDform to§ 8.01·317, and when such 
publication so conforms, the provisions of§ 8.01-318 � apply. 

Reviser's Note: 

Proposed § 8.01-321 revises present § 8-77 to require that the 
order of publication in tax lien cases contain a specific date by 
which the party served thereby is required to appear and defend his 
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interests. The rationale· in the 'Reviser's Notes to proposed § 8.01-
317 is equally applicable here. The "24-day" period .. enunciated in 
this proposed section is the shortest period possible under present §
g.. 77 which requires the defendant to appear within ten days after 
the last or second week of publication. 

§ 8.01-322. Wltbin what time case reheard, and any mjustice corrected.-lf a party
agamst whom ·service by publication is bad . under this chapter did not appear bef<Jre the 
date of judgm�t agaiJJst bim, tbe.n ·such party or his representative may petition to have 
the case tebeard, may plead· or answer, and may have any injustice in the proceeding 
corrected � ·tbe follo� time ud not after: :

I; ·'!ftbin two years after the readitioa of such ftldimeat,   

decree or order; but 

2. if the party bas been served With a copy of su.cb judgment, decree, or on:ler more 
tba.n a year before tbe end of such two-year period, t.ben within 

• 

one year of such service. 
' 

For tbti purpose of subdivision 2. of tms· sectiOll, service may be made m· any .maimer 
provided itJ this chapter except by order of publication, but mcluding personal. or 
substituted service on tbe party to be served, and personal service out of tbe 
Commonwealth by any person of eighteen years or older a.ad who is not a party or 
otherwise mterestBd m the subject matter iD controversy. 

Reviser's Note: 

This proposal makes no substantial change to present § 8-78. 
The enumeration of the alternative possibilities as to when a 
rehearing is available clarifies the impact of the present statutory 
scheme. The revision makes clear that personal service out of State
is sufficient. ·· 

Present § 8-79 is to· be deleted. 

§ 8.01-323. 1lJ what counties city newspapers deemed published for purpose of legal
advertisements.-Any newspaper published ill a city adjoiiling or wholly or partly witbill 
tbe geographical limits of any county shall be deemed to be published itJ such cowity or 
COWJties as well as in such city, for the purpose of legal advertisements. 

Reviser's Note: 

This .is present § 8-80 without change. 

§ 8.01.324.. Newspapers which may be. used for legal notices S1ld publicatiODS.­
Whenever any ordmance, resolutioa, tJoti.ce, or advertisement is· required by law to be 
published in a newspaper;· such· newspaper, in addition to say qualmcatioas otherwise 
required by Jaw, sbaII: 

1.·have·a bona fide list of paying subscribers; 
. . 

- 2. have been. published and circulated at least OZJce a week for six moZJtbs �out
interruption for the dissemination of .aews of a ge.aeral or legal character; and 
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3. have a circulation reasonably calculated to give notice to the public or parties to
whom such legal ordimmces, resolutions, notices or advertisements are directed. 

Reviser's Note: 

The proposal simplifies present § 8-81: (1) the cumbersome 
language of the first sentence of present § 8-81 is eliminated 
Instead the proposed section simply states whenever law requires 
publication in a newspaper, the section's provisions will obtain; (2) 
the requirement that· the newspaper be printed in the English 
language is eliminated If the party to be served by publication does 
not understand English,. requiring publication in an English 
language newspaper is not deemed reasonably calculated to give 
him notice; (3) reference to postal laws and regulations as a basis 
for defining newspapers is deleted. Such postal regulations are 
subject to change and may have no functional relationship to the 
circulation of a newspaper or to the possibility of giving notice to 
the party to be served. 

§ 8.01-325. Return by person serving process.-Unless otherwise directed by the
court, tbe person serving process sba.ll make return thereof promptly to the cleric's office 
statiag thereon the date and manner of service alld the name of the party served. Such 
proof of service s� be in the following manner: 

1. if service by sheriff, tbe return of such sheriff as provided by tbe Rules of the
Supreme Court; or 

2. if service by any other person qualified u.oder § 8.01-293, whether service made in
or out of the Commonwealth, bis affidavit of such qualifications as· well as the date and 
manner of service and tbe name of the party served; or 

3. in case of service by publication, the affidav.tt oi the publisher or bis agent giving
tbe dates of publication and an accompanying copy of tbe published order. 

Reviser's Note: 

Proposed § 8.01-325 consolidates in a single section present 
provisions o� present §§ 8-52 and 8-329 regarding the method of 
return of service. Though the language of subdivisions 1. and 2. of § 
8.01-72 is more concise than that of present§ 8-52, no change in 
substance is intended. The ref erence in subdivision I. of proposed § 
8.01-72 to the Rules of Court relates to Rules 2:5 and 3:4. Proposed 
subdivision 3. of§ 8.01-72, in requiring an affidavit by the publisher 
or his agent, alters present § 8-329 which, though designating 
certain publication officials, provides that affidavit of any other 
person is also sufficient to evidence servi�e by publication. By 
restricting proof of service by publication to the publisher or his 
agent and requiring a copy of the published order· to accompany 
such affidavit, the proposed subsection provides a method of return 
which is better evidence of servi�e than that provided by present § 
8-329.
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Notes: (1) While there is no reference to proposed subdivision 2. 
a. of § 8.01-296 in proposed § 8.01-325, under the former section
substituted service by posting additionally requires the rnamng of a
copy of the process. This rnajJjng must be properly documented in
the return in order to be valid service.

(2) The third sentence of present § 8-44 providing for the time 
when process is returnable has been deleted as being unnecessary. 
See, e.g., Rule of Court 3:2 (second paragraph), present §§ 8-296 and 
8-301. 

§ 8.01-326. Return as proof of service.-No .retum sba11 be conc:lu.sive proof as to
service of process. The return of a sheriff sbaI1 be pnma facie evidence of the facts therein 
state( ud the return of a qua.Imed individual under subdmsiOD 2. of§ 8.01-293 shall be
evidence of tbe facts stated therein. 

Reviser's Note: 

Proposed § 8.01-326 alters present Virginia case law by 
abolishing the anachronistic verity rule and providing that a return 
by any qualified person shall constitute evidence of service and that 
a sheriff's return shall constitute prima facie evidence of service. 
Toe proposal overrules the line of cases represented by Caslcie v . 

.-Jwn, 152 Va. 345, 147 S.E. 112 (1929) [Officer's return upon 
Jcess, although it be false, is conclusive] . Most states have 

i:1.Dolished verity rules on the basis that making a sheriff's retum 
conclusive and, therefore, immune to attack is not logically 
defensible. The proposed trend joins this and makes returns no 
more than a rebuttable presumption of service in the case of the 
sheriff and merely evidence of service in the case of the qualified 
individual. 

§ 8.01-327. Acceptance of service of process.-service of process may be accept«I by
the person for whom it is intended by sigruag the proof of service, provided that service of 
process in divorce or annulment actions may be accepted ollly as provided by § 20-99.1.

Reviser's Note: 

The· proposal stipulates how service of process may be 
accepted. The proviso recognizes the specific requirement of 
present § 20-99.1 in suits for divorce or annulment ( cf. present § 20-
99). 

§ 8.01-327.1. Delmition of "arrest under civil process."-1be terms "arrest WJder civil
process" aZJd "civil arrest''· sba1l be synODymous and sba11 be the apprebeZJdmg and
detaining of a person pursuant to spednc provisions of this Title to achieve tbe foHowmg:
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l. a fuH aad proper amwer or response to izlterrogatones under§§ 8.01·274 a.ad 8.01-
506; 

2. bis obedience to the orders, judgments, ad decrees of any court.

 § B.01-327.2. Who are privileged from arrest under civil process.-ln additioo to the
exemptjoas made by§§ 30-4, 30-6, 30-7, 30-8, 19.2-280, and 44-97, the following persons 
sbal1 aot be arrested, apprehended, or det:a.ined under any civil process duriag the times 
respectively herein set forth, but sba1l aot otherwise be priVileged from service of civil 
process by tbis section: 

1. ?be President of the UIJited St.ates, ud tbe Gover.nor of the Commonwealth at aH
times during their terms of office; 

2. 7be .Ueute.Darlt Govemor of the Commonwealth during attendance at sessions of
the General Assembly aJJd while gomg to ad from such sessi.ons; 

3. Members of either house of the Congress of the Ullited States during tbe session of
Congress aD.d for fifteen days aext before the beginning and alter the en.ding of any 
session, and during any time that they are serving on any commitee or perfonnb:Jg aay 
other service under an order or request of either bouse of Congress; 

4. A judge, grand juror or witness, required by lawful authority to attend any court 
or place, duriag such attendaace and while going to and .tram such court or place; 

5. Members of the national guard or .naval militia while going to, attending at, or
returning from, any muster or court-martial; 

6. Ministers of the gospel while en.gaged in IJedormiag religious services in a place
where a congregation is assembled a.ad while going to and returning .from such place; and 

7. Voters going to, attending at, or retummg from an election. Such privilege sba1l
oaly be on the days of such attendance. 

Reviser's Note: 

Privilege from being taken into custody or imprisoned. In 
Commonwealth v. Rona.Id, 4 Call (8 Va.) 97 (1786), Wheeler v. Flintoff, 156 Va. 
923 (1931), and Davis v. Hackney, 196 Va. 651 (1955), there are 
discussions and holdings of the privilege from service of civil

process of judges, parties, and witnesses while attending and going 
to and from court; and of the exemption from attachment of the 
property of out-of-state witnesses. A West Virginia case, TllcJe v. 
Barton, 142 W. Va. 188 touches on the invalidity of process served 
upon a non-resident lured into the State by trick in order to obtain 
service of process. 

No attempt is made in the proposed legislation to repudiate the 
common law. With the advent of long-arm statutes, it will be easier 
for Virginia courts to acquire jurisdiction over non-resident 
defendants; and the highly developed use of discovery depositions 
and their introduction into evidence should also make the grant of 
immunity from service of process less important in securing the 
testimony of non-resident witnesses. It is recommended that the 
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development of the law 'in these areas can be left to the courts. 
. . . . � 

It is also· believed that, :until the situation in Virginia changes 
because of the advent of professional process servers or otherwise, 
it is unnece�� to prevent service of process under inappropriate 
circumsta:nces, since it is. assumed. that sheriffs and their deputies 
will continue to·use discretion in refraining from disturbing relgious 
services, �ourt proc�gs, voters in the booths, and others, where 
such disturbances would be out of order or constitute a comtempt of 
court. 

The proposed legislation consequently deals only with actual 
ai:r�sts under civil process in a few limited situations which have 
been and are �ough�.to be pro�rly ,Privileged. 

Note: (a) Members of the Gen� .Assembly, clerks and other; 
military personnel. Existing legislation contained· in Chapter 1 of 
Title 20, relating to exemption of members of the General Assembly 
and o�ers engaged in. the legislative process, is continued in effect 
at its present location in Title ·30. A cross reference in the annotation 
to the proposed legislation should serve to alert one doing research 
on this subject to Title 30; and it would seem that no damage is done 
to the fundamental concept of placing all statutes relating to a 
particular subject in the same place in the Code, since most of the 
-.. ovisions concerning members of the General Assmebly are in Title 

Section 44-97 contains provisions relating to arrest of military 
_ .. rsonnel in civil as well as criminal proceedings, and so is left in 
effect, and also left in the title dealing with military personnel. 

(b) Privilege· from service as a witness� The proposed legislation 
contains n:o privilege to anybody from being subpoenaed as a 
witness. Section 30-6 provides such privilege for the Lieutenant 
Governor, members of the General Assembly, the Clerks thereof 
and their assistants; but this is limited to the sessions of the General 
Assembly with a five. day period before and after. Perhaps some 
limited privilege may be granted others, but it is felt that the matter 
could best be left for the time being to the discretion of attorneys 
initially and the Courts secondarily. 

(c) F.xisting § 8-4.3 is deleted because the revisers feel that it is
unnecessary in light of the discretion implied in existing § 8-210.2 
and Rule 4:lO(a). 

rJfAP1ER 9. 

Penaaal Jurisdit:tioa in Cetta1a Actio.as. 

Revu;eJs Note: 

§§ 8.01-328 and 8.01-328.1. These sections are present§§ 8-81.1 and 8-
81.2 without change. · 

§ 8.01-329. This is present§ 8-81.3 which has been changed sud
·bat process under the long arm provisions may be served under thE
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provisions of Chapter 8 (Process), or on any Virginia agent of the 
defendant, or on the Secretary of the Commonwealth. This proposal 
changes present § S.81.3 by removing any proscriptions with 
respect to service on the Virginia agent or the Secretary. Either of 
them may be served without first determjnjng that there is no other 
applicable provision of the Code permitting service which would 
yield personal jurisdiction over the non-resident party . 

.P.reseat § 8-81.4. Venue. 7bis section is to be deleted since venue is incorporated in 
proposed § 8.01-262, subdivision 10. 

§ 8.01-330. This is present§ 8-81.5 without change.

§ 8.01-328. Person defmed.-As used m tbis chapter, ')ersoa" includes an mdividual,
bis executor, admimstrator, or otber personal representative, or a cozporaticm, partnersbip, 
association or any other legal or commercia1 entity, whether or not a dtizeD or domiciliary 
of this State and whether or not organized under the laws of this State. 

§ 8.01-328.l. When personal jurisdiction over person may be exerdsed.-A. A court
may exercise personal jurisdiction over a person, wbo acts directly or by .an agmt, as to a 
cause of action arising from tbe person's 

2. Contracting to supply services or things in this State;

3. Causing tortious injury by an act or omission in this State;

4. Causing tortious injury in this St.ate by an act or omission outside this State if be
regu.larly does or solicits business, or engages in any other persistent course of conduct, ar 
derives substaD.tial revenue from goods used or consumed or services rendered, in this 
State; 

5. Causing injury in this State to any person by breach of wammty expressly or
impliedly made in tbe sale of goods outside this State when be might reasolJJlbly have 
expected such person to use, consume, or be affected by tbe goods ill this State, provided 
that be also regularly does or solicits business, or engages in any other persistent course of 
conduct, or derives substanti.al revenue from goods used or consumed or services rendered 
in 'this State; 

6. Having an .interest in, using, or possessing real property in this State; or

7. Contracting to insure any person. property, or risk located within this State at the
time of conttactmg. 

B. When jurisdiction over a person is based solely upon this section, only a cause of 
action alisiDg li'o.ai acts enumerated in this section may be asserted aga.iDst him; provided, 
however, notbiDg amtamed in this chapter shall limit, restrict or otherwise affect tbe 
jurisdiction of any court of this State over foreign coq,orations which are subject to 
service of process pursuant to the provisions of any other statute. 

§ 8.01-329. Service of process or notice.-A When the exercise of personal
jl!l'isdiction is authorized by this chapter, service of process or notice may be made in the 
same manaer as is provided for in Chapter 8 of this title iD. any other case La which 
personal jurisdiction is exercised over such a nonresident party, or process or notice may 
be served oa any agent of such person in tbe county or city in tbis State in which be 
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resides or on the Secretary of the Commoinvealtb of VJZJini,a, heremafter referred to itJ. tbis 
section as tbe "Secretaly''� wbo, for tbis purpose, sba1I be deemed to be the statutory 
agent of such persoa. 

B. Service of such process or notice an tbe Secretary sball be made by leaviag a copy 
of tbe process or notice, together with the fee prescribed m § 14.1-103 in the balJds of the 
Secretary or in bis office in the city of RicbmOJJd, VirpJia, md sucb service sball be 
sufficient upon tbe .nmresideat, provided tbat notice of such service ad a copy of the 
process or notice are fortbwitb sent by registered or certified mail, 1'itb delivery receipt 
requested, by the Secretary to the defendant or defendants at such defendant's or 
defezJdants' last known post-office address, and an affidavit of comp1iance· Jierewitb by tbe 
Secretary or someo.oe designated by bim for that purpose and havmg Jmowledge of such 
compliaace, sba.11 be forthwith tiled with the papers ill the action. 

§ 8.0l.J30. Jurisdiction on llllY other basis autbor.ized.--A court of this State may 
exercise jurisdicticm on any other basis authorized by law. 

See end of chapter for Reviser's Notes.

§ 8.01-331. Emry of cases o.n cuneat dockets.-When any dvi1 action is commenced 
in a circuit court, or any sucb action is removed to sucb court and the required writ taK 

-f fees thereon paid, the clerk sbaH enter the same .in either the "cmrent law doc:lcet" or 
"current cbanceiy docket" as deemed appropriate accorcli:ag to the case. These doclcets 

uay be either a substantial, weH boWJd loose-leaf book or a visible card index. Each case 
shall be entered on a separate sheet, on wbicb sball be entered: 

1. ?be .Dames of the parties,

2. The short style of the suit or action,

3. The names of the attomeys,

4. The nature of the suit or actiot1t

5. The date filed,

6. T.be date of tbe issuance of tbe process,

7. A memorandum of the service of the process, a12d

8. A memorandum of the orders aZJd proceediags ill the case,

Or so much thereof as may be applicable to the case. The cletlc may enter the c:Ierk's 
fees ill the case on sucb docket instead of ia the fee book prescribed by§ 14.1-168. 

§ 8.01-332. caJ1ing the current docket and notice of trial date by couzt.-T.he current
docket sbal1 be caJled at the beginning of each term of the court and at such intervals 
duriD.g tbe term as deemed nece.s.wy lllld directed by the court. Precede.ace sba11 be given 
to actions or motioas in which tbe Commonwealtb is interested. 7be court may for good 
cause t.alce up any case out of its order. Notice of the date, time alld place of trial or aay 
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hearing or ca11mg of the docket on a date other than the first day of the term sba1I be 
given by tbe comt to all parties or their counsel of record. 

§ 8.01-333. Ca11bJg the current cbance,y doc.tet.-:The current chancery docket sbaJI 
be called at evezy term of the court and the cases disposed of as speedily as the business 
of tbe court wiI1 admit 

§ 8.01-334. Entries in dockets after adjournment of term; ended cases.-After the 
adjournment of every term of the court, the cledc shal1 enter iD the dockets memotaZJda of 
the proceedings entered or bad in each case OJJ the dockets; and be sbalJ transfer from 
t'�cb CWTel'Jt docket all cases which have been ended and iD which final orders have been 
.:11tered to substantial, well bound loose-leaf books, to be Jmow.n as the "ended law docket n 

and "ended chancery doclcet," respectively, in which the cases sba1l be indexed or 
alpbabeticalJy arranged. 

§ 8.01-335. Certain cases struclc trom dockets after certa.m period; reinstatement.-:A 
Any court in which is peadiZJg an action, wherein for more tbazz two years there bas been 
no order or proceeding, except to continue it, may, in its discretion, order it to be sttuclc 
from its docket; and it sbal1 thereby be discontinued. The clerlc of the court sbal1 notify the 
parties m interest if known, or their counsel of record at bis last lmown address, at least 
fifteen days 'before the entry of such order of discontiouaace so that all parties may have 
BJ" opportumty to be beard on it. Any case discontinued under the provisioJJS of this 
section may be reinstated, on moti� and after notice to the parties in interest if known or 
their coUZJsel of record, within one year from the date of such order but not after. 

B. A.oy court in which is penclmg a case wherein for more than five years there bas 
been no order or proceecli.D.g; except to con�ue it, may, in its discretion, upon notice as in 
subsection A herein order it to be struck from its docket; and it shall thereby be 
discontinued. 

C Upon the discontiouaace or dismissal of any case WJder the provisioDS of this 
section where there bas been a 1is pendens filed and recorded in such action or suit the· 
clerk sba1I, upon being furnished with the extract of judgment or a certified copy of the 
extract, note such discontinuance or dismissal on the IJWJUl of the page of the deed book 
where the 1is pendens bas been recorded. 

Reviser's Notes: 

Present§§ 8-160 and 8-165 have been combined in proposed§ 
8.01-331. The reference to "jurisdiction" has been d�leted as 
unnecessary since all circuit courts now have general civil 
jurisdiction. Also, the term "'action" has been inserted in lieu of 
"any complaint, petition, appeal, or warrantn and encompasses all 
cases removed from a district court to a circuit court. Finally, 
subdivision 5. has been changed to require the noting of the date on. 
which the action was filed instead of the date docketed. The former 
is the more significant date. 

Several changes have been made to present § 8-162 which is 
proposed § 8.01-332. The precedence given to actions of forcible or 
unlawful entry and detainer by the circuit court has been abolished. 
However, the precedence granted proceedings in which the 
Commonwealth is interested is retained so that criminal cases may 
be heard first. Also, proposed § 8.01-332 requires the court to 
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provide notice of a hearing or of calling the docket if such is to take 
place on a date other than the first day of the term. 

Present § S.163, w.hicb permits a court located izJ a city of more· than 100,()(X) people 
to call tb.e docket •at such mterva.ls as may be directed by an order of comt",. is to be
deleted. Proposed § 8.01-332 makes this section unnecessary because 
it gives all courts this discretion .. 

Proposed§ 8.01--333 is present § 8-167 without change. 

Proposed § 8.01-334 combines present §§ 8-164 and 8-168. 
Although minor language changes have made to these sections, no 
change in the substance is intended. 

The subject matter of present § 8-154 relates to dockets; 
therefore, it has been- removed from present Chapter 7 and located 
here as proposed§ 8.01-335. The present language has been altered 
to better distinguish between a dismissal and a discontinuance, 
when each is available, and the effect of each. 

Present § 8-161 (Separate volumes for unmatured Jaw cases) and present § 8-166 
(Separate volumes for rmmatured chancery cases). To be �eted. 

Reviser's Note: 

It is believed that the maintenance of these separate volumes is 
unnecessary. 

Cbapter ll. 

lurles. • 

Note: Present § 19.2-260 of the Criminal Procedure Title 
effective October 1, 1975 provides that trial by jury in criminal cases 
shall be regulated by the provisions of Title 8 unless specifically 
provided otherwise within Article 4 of Title 19.2. Thus, the reference 
to criminal cases in many provisions of this chapter. (See§§ 19.2-
260 to 19.2-264.) 

§ 8.01·336. Jury trial of right; waiver of jury trial; com't ordered jury trial; trial by
jwy of plea in equity; issue out of cha.ace,y.-A. The right of trial by jury as declared in § 
J l, Artide I, of tbe Constitution of this Co.mmoawealtb az,.d by statutes thereof shall be 
preserved inviola� to the parties. 

B. Waiver of jury t:rial . .....Jn any action at law in which the recovery sought is greater
tbalJ one bUZJdred dollars, exdusive of interest, UZI.less one of the parties demaad that the 
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case or any issue thereof be tried by a jury, or in a CTimizJa1 actioo in which tnal by jury is 
dispelJsed with as provided by law, tbe whole matter of Jaw and fact may be beard md 
judgment given by the court. 

C. Court ordered jury trial.-Notwitb.stmding any provision in tbis Code to tbe
contra,y, in any action at law in which there bas been no demand for t1ial by jury by any 
party, a circuit court may on its own motion clitec:t one or more issues, includmg an issue 
of damages, to be tried by a jury. 

D. Trial by jury of plea in equtty.--la any action m which a plea has been tiled to an
equitable claim, and the allegations of such. plea are denied by the plabJtilf, either party 
may have tbe issue tried by jury. 

E. Issue out of cbaDcery.-In any suit in equity, the court may, of its own motion or
upon motion of any party, supported by such partys affidavit that the case will be 
rendered doubtful by conflictmg evidence of another party, direct an issue to be tried by a 
jury. 

Reviser's Note: 

Proposed§ 8.01-336 draws upon provisions of present§§ 8-211 
(When, in an action at law, there may be trial by jury}, 8-212 (Trial 
of issues, or inquiry of damages, by jury), 8-213 (Trial by jury of 
plea in equity), 8-214 (Trial of issue out of chancery) and 8-208.21 
(Waiver of jury trial) ... , as well as FRCP 38 (Jury trial of right), to 
define the role of the jury · trial in a civil action in this 
Conunonwealth. 

A Jury trial of right. Subsection A. generally adopts the 
wording of FRCP 38(a), but substitutes appropriate reference to the 
"Commonwealth" in lieu of "the United States." 

The proposal cites § 11, Article I, of the Virginia Constitution. 
This constitutional provision recognizes the historical background 
of the right to trial by jury. In Bowman v. Vuginia State Entomologist, the 
Virginia Supreme Court stated: 

"It has long been well settled that neither the State nor federal 
Constitution guarantees or preserves the right of trial by jury 
except in those cases where it existed when these Constitutions 
were adopted/' 128 Va. 351 (1920) 

Therefore, if an issue was tried .by jury at common law in 1776 
when Virginia adopted its first constitution, the right to jury trial of 
those issues is preserved. 

Within the Constitutional framework, any change in this right 
can only be made by the legislature; thus the reference in the 
proposed section to statutes of the Commonwealth. The General 
Assembly, in its creation of a new action or remedy, has wide 
discretion and latitude to determine whether the right to a jury trial 
will be granted. Generally, if the right addressed by an action is not 
analogous to a common law action, the right to a jury trial can be 
denied. If the General Assembly fails to indicate how this new 
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action or remedy is to be tried,° the courts look to the · nearest 
historical analogy to determine whether there is a right to a jury 
trial (See Fleming James, Jr., Civil Procedure, § ·s.2.) 

Problems in determiniug·the jury triai ·right �e infrequently. 
Charles Alan Wright, addressing the historical test of the Seventh 
Amendment to the U.S. Constit�on, states: 

"But the number of cases .in which ·�tence of a jury right will 
be difficult to determine is very small. In many cases jury trial 
will not.be ��manded. Where it is de�ed, in most instances 
it �ilJ:be o�yious �at there is or is· n9t a right to· trial by jury. 
Thus the vast and, controve�ial literature U>.at has developed as 
to the scope of the jury right is. fortunately, not in proportion to 

. the practical importance of the proble� in the actual working of 
. ·· :. the ��/'. (S�, Wright, !� Courts, §·.� _p.' 4()5.) . ... .. . .. . . .. . •, . 

B. Waiver· of jury tii.ai. This proposed subsection combines
present § 8-211 with §; 8-208.21 (which became effective October l, 
1975). 'If a civil action or an issue of the action is triable of right by 
jury under subsection A.,.unless a party to such action requests that 
the action or issue be so tried he' waives that right. The twenty 
dollar amount in present § 8-211 has been increased to one hundred 
in the proposal . 

. The Revisers believe proposed § 8.01-336 accomplishes 
?Verything that c� now l>e accomplished under present §§ 8-21111 8-
212,. 8-213 and .. 8-214. Subsection D. mcorporat�� present § 8-213, 
(Trial by Jury of Plea ·in Equity) with only minor language changes. 
Subsection E. incorporates present§ 8-214 (Issue out of Chancery). 
Again, only minor language changes .were made .. -. ·, . ,• 

. 

§ 8.01-337. Who liable tp .serve as jurors.-AU citizens over eighteen years of age
who shall have been residents of the Commonwealth one year, and of tbe county, city or 
town in which they reside � months next precedmg their bei.Dg summoned to. serve as 
such, ed competent in other � except as beremafter provided, sba1I rema.iD and be 
liable to serve as jurors. Mili� pers011lle1 of the United States anny, air force or .DalY 

. sba1l not be considered residents of this Commonwealth by· reason of their beiDg stationed
herein. . . 

Reviser's Note: 

The term "State" has been replaced with �'Commonwealth". 
Otherwise no change is made to present § 8-208.2. 

§ 8.01-338. Who disqualified.-1be followmg persons sbaJ1 be ·disquaJjfjed .from
� as jurors: 
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l. Persons adjudicated .mentally mcompeteat;

2. Persons colJVicted of trasoa or a felony; or

3. Any other person under a disability as defined m § 8.01-2 ud not mcluded in
subdivisions l. or 2. above. 

Reviser's Note: 

Subdivision 3. of present § 8-208.3 has been deleted as obsolete. 
Added is proposed subdivision 3. which disqualifies as jurors all 
persons under a disability as defined in proposed§ 8.01-2. 

§ 8.01"339. No person eligible for whom request is made.-No person sba11 be eJiBiJ,le
to serve on my jury when be, or any petSOD for him, solicits or requests a jury 
commissioaer to pl.ace bis name iD. a jury box or in any way designate sucb petSQD as a 
Juror. 

Reviser's Note: 

No change is made in present § 8-208.4. 

§ 8.01-340. No person· to serve who bas case at tbat term-No person sba11 be
admitted to sezve as a juror at a tezm of a court during which he bas any matter of 
controversy wbicb bas been or is expected to be tried by a jury durmg tbe same term. 

Reviser's Note: 

No change is made in present § 8-208.5. 

§ 8.01-341. Who are exempt from jury serrice.-The followmg shall be exempt .ti'om
serviDg on juries m civil aad crimm.aI cases: 

1. Tbe President and Vice-President of the United States,

2. The Governor ud Lieutenant Govemor of the Commonwealth,

3. Tbe members of both houses of CoJJgress a.ad their respective officers,

4. The members of tbe General Assembly,

5. Licensed practid.Dg attomeys,

6. Licensed practidag pbysicialls,

7. Licensed practicing optometrists,

8. Licensed practicing dentists,

9. Officers of any couzt provided such officers are .in actual service as such and
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receive compensation tbere.for, 

10. Train dispatcbers while m actual service as such, and trammea employed m train
service, 

11. Maritime and commercial airlme pilots licezued UDder the laws of tbe UIJited
States or of the Commonwealth, 

 

12. Customhouse officers,

13. Manners actualJy employed in maritime semce,

14. The clerics of both houses of the General Assembly,

15. T.be judge of any court aad members· of the State Corporation C.OmrnisciOIJ,

16. AD millisters of the gospel licensed to preach according to the rules of their sect,

17. Sheriffs, deputy sb.eriffs, State Police, and police and magistrates in couaties,
cities and towns,

18. All persons while actually engaged iD. barvestiDg or securiJJg grain, fruit, potatoes 
or bay or in cutting or securing tobacco, and, dmmg the tobacco marketiD.g season at any 
tobacco warehouse, warehousemen and persons employed at such warehouse or engaged 
iD. purcbasmg or handling of tobacco thereat, 

19. Keepers of the jails of counties, cities and towns,

20. Superimendents and employees of public hospitals and mental hospitals,

21. The superintendent of the penitentiary and bis assistaIJts and the persons
composing the guard, 

22. All professors, tutors and pupils of public or private mstitutioZJS of leammg, while
such illstitutions are actually in session, 

23. Ferrymen actuaJly em.ployed in that capacity,

24. Undertakers who pay a license tax as such, and their regularly employed
assistants, 

25. Persons oa active duty with the armed forces of the United States or the 
Commonwealth, 

26. Any persons who notify the jury commissioners within the time and in the 
manner prescribed by§ 8.01-345 that they have legal custody of and are necessarily and 
personally responsible for a child or chiidren smeen years of age or yoWJger or a persoll 
having a physical or mental impairment requirillg continuous care by them dmmg normal 
court hours, 

27. Any person over seventy years of age,

28. All persons wbo bold certificates to practice ad are practicmg veterinary
m«Iicine or surgery, 

29. Regularly employed members of any fire department of any political subdivision
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or governmental agency, 

30. Re,istered pharmacists while engaged iD. the practice of their profession.
lbe citizens of Ta:agier Island in Accomack County ud of Broad Water and Cobb 

Islands ·in the county of Northampton sbaII be exempt from jury service, except service on 
grand juries. 

Reviser's Note: 

No change is made to present§ 8-208.6 except for the insertion 
of "magistrates" for "justice of the peace" in subdivision 17. 
However, it should be noted that, as under present law, the 
exemption granted by this statute is not absolute. (See, Burks Pleading 
& Practice, § 265.) . 

§ 8.01-342. Restric:dons on amount of jury service permitted-A. 71:te jury
commissioner sbalJ not include on tbe jury list provided for in § 8.01-345 tbe name of any 
person who bas been ca.lJ.ed and attended court for jury duty at any time dwillg the period 
of one year next preceding the date of completion of such jury list. 

B. Should sucb person wbo bas been caI1ed for jury duty serve as a juror izz the trial
of any case, either ctv.i1 or crimitJal, at any one term of a court. thetz be sbail not be 
permi.tted to serve as a juror m any ctvn or criminal case, at any other term of that cowt 
during the one-year period set forth in subsection A. of this section, unless a11 the persons 
whose names are in the jury box have been drawn to serve during such one-year period, 
and provided that sucb person shall be permitted to serve on any special jury ordered 
pursuant to§ 8.01·362 and on any grand jury. 

Reviser's Note: 

Proposed subsections A and B. of § 8.01-342 combine the last 
paragraph of present § 8-208.10 and the first paragraph of present § 
8-208.7, respectively. Minor language changes have been made for
clarity and are not intended to alter the substance of the present
sections.

The last paragraph of present § 8-208. 7 has been combined with 
certain provisions in present§§ 8-208.27 and 8-208.29 and appears 
as proposed§ 8.01-352 (Objections to jury lists irregularities or to 
any legal disability; effect thereof). 

Selection of Jlll'OlS 

§ 8.01-343. Appointment of jury commissioaers.-The judge of eacb circuit cowt in
which juries are impaneled sballt prior to tbe first day of October in each year, appoint for 
the next ensuing year ending on the following first day of October not less th.an two nor 
more than 1U1Je persons as jury commiss:ionen, who sball be competent to serve as jurors 
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rmder tbe provisions of this cbapter, and sba11 be citizeas of mtelligence, .morality, and 
JDtegrity. No practiciDg attorney-at-law, however, sba1l be appointed as a jury 
commissioner. Such appointment sba11 be certified by tbe judge to tbe cleric of tbe court 
lot which tbe appointment is made, who sbal1 eater tbe same on die common law order 
book of such coW't. No jury corarnissiODl!l' sba11 be eligible to reappointment for at least 
two years after the expiration of the year for which he was appomted. For tbe purpose of 
tbis section. tbe two divisions of tb.e Circuit Court of the city of Ricbmoad shall be deemed 

. to be separate courts. 

Reviser's Note: 

The term "court of record" in present § 8-208.8 bas been 
replaced with "circuit court,,. 

§ 8.01-344. Notification of jury romrnis.sioaers; their oatb.-Sucb mmmfssioners sba11
be immediately notined of their appomtment by the cl.erk, and before etJter:irlg upon tb.e 
discharge of their duties sba11 take and subscribe a.a oath or allirmatioa before tbe derk of 
such court ill the follo'IVizW form: "I do solemnly swear (or affirm) that I wi11 honestly, 
without favor or prejudice, perform the duties of jury commissioner during the year; tbat 
ill select:mg persom to be drawn as jurors, I will .not select any person I believe to be 
disquaJilied or exempt .from serving as a juror; that I will select noae whom I have bee.a 
requested to select; and that m an my selections I will endeavor to promote o.o.ly tbe 
impartial adrntoistrati012 of justice." 

Reviser's Note: 

No change is made to present § 8-208.9. 

§ 8.01-345. Lists of qualified pel'SOIJS to be prepared by jury commissioners; raadom
selection process.-The commissioners sba1l, not later than the first day of December 
following their appointment, submit a list showillg the names, addresses and, if available, 
tbe occupati.oas of such of the iababitallts of their respective counties or cities as are well 
qualified under§ 8.01-337 to serve as jurors and are .aot excl.uded or exempt by§§ 8.01-
338 to 8.01-342, such list to become effective January 6.rst followmg. Tbe number of 
persoas selected for each court sbaH be as specified in the order appointing the 
cornrnissioners. 

When authorized by the chief judge of the circuit, the jury commissioaers may utilize 
nmdom selection tecbaiques, either maaual, mecb.arJical or electrotJic, using a cummt voter 
registration list and. other such lists as may be approved by the judge, to select the jurors 
to be placed on the master jury list. After such nmdom selecti� tbe commissio.aers sba11 
apply such statutory exceptions and emmptioIJS as may be applicable to tbe .names so 
selected. When such random selection method is used, the judge sbaD promulgate such 
procedural rules as are necessary to ensure the integrity of the random selectioa process 
and to ensure compliance with other provisions of law with respect to jury selecti.on and 
service. 

Substantially the same percentage of population sbaD. be taken from each magisterial 
district, borough, ward or precinct if there be no wards. The inhabitants of a city, however, 
which borders in w.bole or ill part on a cou.aty sba1l not be placed on the lists for such 
county except ill those cases· in which the circUit court of the comzty aad the circuit court 
of the city bave concurrent jurisdiction of both civil and crimiZJal cases ansmg witbm tbe 
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territorial limits of such county or city and in such cases the city sba1I be coasidered as a 
magisterial district, or the equivalezzt of a magi.steria1 district, of the coUDty for the purpose 
of the jury list 

Reviser's Note: 

This is present§ 8-208.10, the last paragraph of which has been 
relocated in proposed§ 8.01-342. 

§ 8.01-346. Lists to be delivered to cleric. and safely kept by him; addition and
removal of names.-The list so prepared sba1l be delivered to the cleric of the court to be 
safely kept by him. The judge may from time to time order the commisioners to add to the 
list such additional ztumber of jurors as tbe court sba1l direct and to strike therefrom uy 
who have become disqualified ·or exempt 

Reviser's Note: 

No change is made to present § 8-208.11. 

§ 8.01-347. How .names put in jury box.-Wben such list is made out, the
commissioners shall cause an the .aames thereon to be fairly written, each on a separate 
paper or ballot, and shall so fold or roll up the ballots tba.t they will resemble each other 
as nearly as may be aad the· names written thereon will not be visible on the outside, and 
sbal1 deposit tbe ballots with the list in a secure box prepared for that purpose. Such box 
sball be locked and safely kept by the derk of such court and opened only by the direction 
of the judge thereof. 

Reviser's Note: 

No change is made in present § 8-208.12. 

§ 8.01-348. How names of jurors drawn tram box.-Prior to or durmg any term of
court at which a jury may be necessazy, the clerk, in the presence of the judge or, in his 
absence, a commissioner in cbaocery appointed for the purpose by the judge, shall, after 
thoroughly mbdll.g the ballots in tbe box, openly draw therefrom such number of ballots as 
are necessary for the trial of all cases dwmg the term or as the judge sb.al1 direct; 
provided, however, that no such commissioner shall be eligible to witness the drawing of a 
jury to be used in tbe trial of any case in which he shall be interested as attorney or 
otherwise. 

Reviser's Note: 

No change is made to present§ 8-208.13. 

§ 8.01-349. Notations on ballots drawn; return to bo� when such ballots .may be
draw.ti agai:D..-If any ballot drawn li'om the box shall bear the name of a person Jmown by 
the clerk or other person attending the drawing to be deceased, exempt or disqualified by 
law, not a resideIJt of the county or dty, or physically or mentally incapacitated for jury 
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service, an appropriate IJOtatiOZJ on the ballot, as well as opposite tbe aame of sudJ perSOZJ 
OIJ the jury list, sba11 be .made and the baDot sba11 be placed by the clerlc in an en,elope 
bpt for that purpose. 7be other ballots, marked "draWJJ, n sbal1 be placed in a separate 
eavelope aZJd a notation of the date of the drawmg sbal1 be ma.de on the jury list opposite 
tlJe .name of each juror drawn. T.be envelope sbal1 be kept in tbe bo%. Alter all ballots have 
been dran th>m the bO%, the ballots marked "drawn'• may be apm dran subject to tire 
provisiOJ2S hereof applying to the original drawizt&. 

Reviser's Note: 

No change is made in present§ 8-208.14. 

§ 8.01-350. Selectifl!J of jurors by mechanical or electrolJic techniques tor the term of
court.--Notwitbstaadmg the provisions of §§ 8.01-347 through 8.01-349. if random 
selection of jurors bas been made by mecbamcal or electrolJic techniques as provided by § 
8.01-345, tbe chief judge .may order tbat selecti011 of tbe list of jurors necessary for the 
tna.l of all cases during any term of court for that year be made mecballically or 
electronically. 

Re�sNote: 

No change is made in present§ 8-208.14:1. 

§ 8.01-351. Preparation and disposition of list of juron drawn.-The clerk sbaH make 
SIJd sigD. a list of the names on the. baHots in alphabetical order sbcrwine the address and 
occupatioJJ of each juror, and shall deliver u attested copy of the list to the sheriff. The 
list sbal1 be signed also by the judge or tbe commissioner in chancery appointed by the 
judge. lbe list sbaJl be available in the cleric's office for mspecti011 by counsel in any case 
to be tried by a jury during the term. 

Reviser's Note: 

No change is made in present § 8-208.15. 

§ 8.01-352. ObjectiOIJS to jury lists imgularities or to aay legal disability; effect
thereof.--A. Prior to the jury beilJg swam, the foHowmg objectioas may be made without 
leave of court: (i) an objection specifically pointiZJg out the irregularity in a.DY list or lists of 
jurors made by the clerl! .from names drawn from the jmy box, or in tbe drawing, 
summoning, retummg or impaneling of jurors or m copying or sigDizJg or faBmg to sign the 
� and (ii) an objection to any juror OJJ account of any legal disability; afu!r the jury is 
sworn such objection sba1l be made oli1y with leave of court. 

B. Ualess objection to such irregularity or disability is made pursuaat to subsection
A lJereilJ and UD.less it appears that the irregularity was intentiOD.al or that the irregularity 
or disability be sucb as to probably cause iDjustice in a criminal case to the 
Comm011wealtb or to the accused and in a cm1 case to the party makiDg the objectioa., 
then such irreguJarity or disability sball not be cause for summoning a new panel or juror 
or for settiDg a.side a verdict or grutmg a new trial. 
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Reviser's Note: 

Proposed § 8.01-352 consolidates provisions found in present §§ 
8-208. 7, 8-208.27, and 8-208.29. Under the proposed section, 
objections to any irregularity in the jury list etc. or to any legal 
disability generally must be made before the jury is sworn. 
Thereafter, such objections may be made only with leave of court. 
1bis alters present § 8-208.27 which permits objection only before 
the jury is sworn. Likewise, the failure to make such objections has 
the same effect. Also this places an "exception" (objection) to a 
legal disability of present § 8-208.29 on the same footing as an 
objection to jury list irregularity of present § 8-208.27. The term 
"legal disability" used herein is meant to incorporate all exemptions 
or disqualifications from jury service found in present §§ 8-208.3 
through 8-208. 7. 

Finally, the provision in present § 8-208. 7 relating to reversible 
error has been deleted. The revisers do not believe that violation of 
the proscription in that section - i.e., service as a juror twice within 
a one-year period - is so serious that it should "of itself'' constitute 
reversible error. 

§ 8.01-353. Notice to jurors; objection to .ootice.-A. The sheriff sba1I notify the
jurors on tb.e list. or such number of them as the judge may clirect to appear in court on 
such day as the court may direct. Such notice shall be given a juror as provided by§ 8.01· 
298. Verbal mrection given by the judge, or at bis directioa, to a juror who has been given
notice as bereinbefore provided that be appear at a later specilied date, sba11 be a
sufficieIJt notice. Any notice given as provided herein sha11 have the effect of an order of 
court. No particular time in advaace of the required appearance date shall be .aecessazy for 
verbal notice hereunder, but the cowt may, in its discretion, excuse from service a juror
who claims lack of sufficient notice. 

B. No judgment sba1l be arrested or reversed for tbe failw-e of tb.e record to show
that there was service upo.a a juror of notice to appear in court UZJless made a ground of 
exception in the trial before the jury is swom. 

Reviser's Note: 

Proposed § 8.01-298 provides for service on jurors; therefore it 
is referenced in this section and the provisions in present § 8-208.16 
pertaining to how service shall be made have been deleted. The 
second paragraph adopts the service of notice ilTegularity provision 
found in present § 8-208.27; it has been located here because it is 
more closely related to the subject of this section. Also, the 
reference Hfor term" has been deleted; instead the court is to 
prescribe the day jurors are to appear in court. 
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§ 8.01-354. "Writ of venire facias" defined.-The term "writ of venire fadas" for tbe
purpose of this cbaptei' sbalI be COJlStl'Ued as referrilJg to the list or lists of jurors made by 
the clerk D"OJD names drawn from the jury bo% aad notice to appear m court served or 
mailed BS provided-hereiD. sbaJI be equiwle.at to summoning such juror iu ezec:utian of a 
writ of venire facias. 

Reviser's Note: 

This is present § 8-208.24 which has been relocated to follow 
those sections to which it applies. 

§ 8.01--355. Jurors ·on list to be used 'for t:rlal of cases· dwmg term; disduuge or
dispensmg with attendance of jurors; ·clraw:itlg additional jurors.�urors whose names 
appear in the list provided for uader §§ 8.01-348, 8.01-350 and 8.01-351 sbalI be used for 
the trial of cases, dv:i1 and crimiDa1, to be tried during the term. The judge sba11 direct the 
selection of as many jurors as .maY be necessary to appear for the trial of azry case. Any 
court shall have power to discharge persons summoned as jurors therein. or to dispense 
with their attendance on any day of its s:ittilJg. When by reason of cba1le.age or otherwise a 
suffjdent number of jurors summoned cannot be obtained for the trial of arsy case, tbe 
judge may select Jrom the names on the jury list provided for by § 8.01-345 the aames of 
as many persons as he deems necessary and cause them to be summoned to appear 
forthwith for the trial 

Reviser's Note: 

No �ange is made in present § '8:-208.17. 

§ 8.01-356. Failure of juror to appear • ...:.ff aay Juror who bas been given due notice to
appear in· court shall fail to do so without sufficient emzse, be sba11 be fined 120t less than 
twenty-five dollars nor rr:iore tlian one hundred dollars. 

Reviser's Note: 

No change is made in present § 8-208.18. 

· § 8.01-357. Selection of jury paneI.......on the day on wbich jurors bave been notified 
to appear, jurors not excused by the court shall be called in such manner as the judge may 
direct to be swam on their vair dire until a panel free from exceptions sbaJI be obtained. 
Upon motion of any party the jurors sba1l. be selected. by lot. The remaining jurors may be 
discbarged or excused subject to sucb. orders as the court shall make. 

Reviser's Note: 

No change is made in present§ 8-208.19. 

§ 8.01..J58. Vair dire examiDat:ion of persons ca11ed as jurors.-The court and counsel
for either party may examine rmder oath· any person who is called as a juror therein and 

: may ask such person or iurot directly any relev.mt question to ascertain whether be is 
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related to either party, or bas any mterest m the cause, or bas expressed or formed any 
opinion, or is sensible of any bias or prejudice tbereilJ; ed the party objec:titlg to SllY juror 
may itJtroduce any competent evidellce irl support of tbe objectiOD; and if it sba11 appear to 
the court that the juror does not st.alJd irldiffereat iD: the cause, another sball be clrawn or 
called and placed in bis stead for the trial of tbat case. 

A juror, lmowmg anytbmg relative to a fact iD issue, sball disclose the same in open 
court. 

Reviser's Note: 

The first paragraph of this proposed section makes no change 
to present § 8-208.28. The second paragraph is present § 8-215 
without change. 

§ 8.01-359. Trial; Numbers of jurors in civil cases; bow jurors selected 1iom pa.nel..­
A. Five persons from a panel of eleven sball constitute a jury in a cml case wbe.u the 
amount iD.volved exclusive of interest and costs is less than fi.ve tbousaad dollats. Seven 
persons from a .panel of tbirteeJl shall constitute a jury in all other civil cases e.xcept that 
when a special jury is allowed, twelve persoJJS .&om a panel of twe.uty slJa1l constttute the 
jwy. 

B. The parties or their counsel, begimung with the plaiD:tiff, sbal1 a.ltemately strike off
one name from tbe panel �til the number remaiuing sbal1 be reduced to the number 
required for a jury. 

C In aay case in which there are two or more parties on the same side, if counsel or 
tbe parties are WJable to agree on tbe full number to be str.icJcen, or, if for any other 
reason a party or bis counsel faD or refuse to strike off tbe full number of jurors allowed 
such party, the clerlc sbaI1 place in a box ballots l,earmg tbe mmes of the jurors whose 
.names bave not been stricken a.nd shall cause to be drawn from the box such number of 
ballots as may be necessary to complete tbe number of strikes allowed the party or parties 
failing or refusing to strike. Thereafter, if tbe opposing side is mtitled to further strikes, 
they sba1l be made in the usual manner.

D. In any civil case in which the consent of the plaintiff and defendallt sbaJ1 be
entered of record, it sba11 be lawful for tbe pla.intiff to select one person wbo is eligible as 
a juror aad for the defendalJt to select another, and far the two so selected to select a third 
of like qua.Jificatioas, and the three so selected sba1J constitute a jury in the case. Ibey 
shall ta.lee the oath required of jurors, and bear and detetmine tbe issue, and ay two 
C01Jcuning sbal1 l'e1Jder a verdict in lilce manner a:ad witb 1i1ce effect as a jury of seven. 

Reviser's Note: 

No changes are recommended in subsections (2), (3), (4), and 
(5) of present § 8-208.21. The one thousand dollar amount in present
subsection (2) has been changed to five thousand dollars in
proposed subsection A. Subsection (1) of present § 8-208.21 has
been incorporated into proposed § 8.01-336 B. and C.

· § 8.01-360. Alternate jurors when tnal likely to be protracted.-Whenever in the
opinion of tb.e court the trial of any criminal or civil case is likely to be a protracted one, 
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tbe court may. immedistery alter the jury is impueled ud swam, direct tbe selectioZJ of 
oae or two additioaal jurors t.o be lmown as "altemate jurors'' who sba1l be dmva .&am 
tbe same source and in the same manner and bave tile same qu.alificatioas, ud be 
rmsidered and treated in eve,y respect as regular jlln1IS IUJd be subject to emzzinaaon 
ad cballenge as such jurors. For tbe paZJel from which such a1temate jurors are to be 
selected there sbal1 be drawn two more veni1'eme.D tbaa the number of a1temate jurors 
desired. lbe plamtiff ud defendant iD. a cm1 case or tbe Commoawealtb ud accused in a 
cnmiD.al case sba11 each be allowed one peremptory cballeage. If, before fma1 submission 
of the � a regular juror dies or is far good cause discharged or ucused, the court sball 
order tbe alternate juror, if tbere be oae, to take bis place in tbe jury box. If there be two 
aJtemate jurors the court sbaH select oae by lot, who sbal1 tberJ take bis place m the jury 
box. 

Reviser>s Note: 

No change has been made in present § 8-208.22. 

§ 8.01-361. New juror may be swam in place of one clisabled; when court may
msdJarge jury.-lf a juror, after be is sworn, be UDable from uy cause to perform bis 
duty, tbe court may, m its discretion, cause another qualified juror to be swom ia bis 
place, and m any case, the court may discbarge the jury wben it appears tbat tbey cannot 
agree on a verdict or tbat there is a mamfest necessity for such discharge. 

�eviser's Note: 

No chan�e is made in present§ 8-208.23. 

§ 8.01-362. Speci.al juries.-Any court ill a civil case in which a jury is required may
allow a special jury, in which event tbe court sba1l order sucb jurors to be summoned as it 
sbaH designate. and from those summoned, a jury sbaI1 be made in accordance with the 
provisions of § 8.01-359 A The court may, in its discretion, cause the entire cost of such 
jury to be taxed as a part of the cost m such act:i� atJd to be paid by the plamtiff or 
defeadant as the court sbal1 direct. 

Revisers' Note: 

Except for correcting an erroneous cross•reference, no change 
is made to present § S.208:25. 

§ 8.01-363. When impartial jury cannot be obtamed locally.-In any case m whicb 
qualified jurors wbo are ZJOt emmpt from setViag and who tbe judge is satisfied caa render 
a fair and impartial trial camwt be conveniently found in the county or city in wbicb the 
trial is to be, the cowt may cause so many jurors as may be necessary to be summcmed 
from any other county or city by the sheriff thereof, or by its own officer, from a list 
prepared pursuant to Article 3 of this chapter and fumisbecl by the circuit court of the 
COWJty or dty from which the jurors are to be summoned. 

Reviser's Note: 
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This is present § 8-208.26 without substantive change. 

Present § 8-208.32. Sufficient compHance with requirement tbat jury be kept together. 
To be deleted. 

Reviser's Note: 

This section is to be deleted because basically it is applicable 
only to criminal cases. A similar provision applicable to criminal 
proceedings is in present § 19.2-264. 

Note: (a) Present §§ 8-208.33 through 8-208.38, wbicb foHow, are to be tnmsferred to 
Dtle 14�1. 

(b) Throughout these sections the phrase "county or
city/corporation" has been replaced with 'i><>litical subdivision". 
Other changes are made in the respective sections and noted in the 
Reviser's Notes. 

§ 8-208.33. Compensation, mileage, etc., of jurors; e,rpenses of keepmg jury together;
fees of jury r.omrnissioners.-Evezy person summoned as a juror in a civil or crimiDal case 
sba1l be entitled to twelve dollars for each day of attendance upcm the court as well as 
daily mileage for travel to and ham court by tbe most direct route, and other neces.my 
and reasonable costs as the comt may direct. Jurors summoned ti'om aother political 
subdivision pursuant to § 8.01-363 may be allowed by the court, in addition to tbe above 
per diem, their actual expenses. \l,'ben kept together overnight, suitable board and lodging 
when so coafmed sba1l, under the supervision of the court, be fumisbed for such jurors 
and the sheriff, or bis deputies so keeping the jury. Such board and lodgizlg sba1J not 
exceed twenty dollars per day for each person. CompensatiOJJ, mileage and other costs will 
be allowed a juror in only oae case the same day. 

Every person serving as a jury commissioner may be allowed, by the cowt 
appointing him, a fee not exceedmg fifteea dollars per day for tbe time actually engaged in 
such work. 

Revisers Note: 

The words ''misdemeanor or felony' and "corporation" as they 
appear in the present section, § 8-208.33, have been deleted and the 
words "or criminal" and "city" substituted in the place of each 
respectively. These changes conform with modem practice. 

Also, present § 8-208.33 has been rewritten to remove the very 
detailed provisions pertaining to jurors' expenses, etc. These 
expenses and sequestering cost will vary greatly throughout the 
Commonwealth. The proposed section relies on the court to 
adequately reimburse jurors and to provide suitable board and 
lodging. The court may spend up to twenty dollars per day per juror 
and sheriff personnel in order to provide this board and lodging. 

§ 8-208.34. How compensation, mileage, etc., paid.-The compensation, mileage and
aHowances of persons attending the court as jurors in aH felony cases sball be paid by the 
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eommoznnwt.b; jurors in misdemeanor cases sba11 be paid by the Commonwealth ualess 
tbe cbarge is wr.itten 01J a local wanaat or summoas, in wbicb case the jurors sba1l be 
paid by the po1itical subdivisiOIJ in which tb.e srzmmoas is issued. Jurors in aB civil cases 
sba11 be paid by t.be political subdivisiOJJ ia lVbicb tbe summons is issued. Pa:,meat in all 
cases sba11 be by negotiable check, or warrant, UJ)OIJ tbe Commoawealtb, or the political 
sabdirisioa. as the case may be. 

When, durmg tbe same day any juror is entitled to compeasatioa ham botb the 
Commonwealth ud from the political subdivision m wmcb .be b.as served, tbe court sba11 
divide tb.e pay and mileage for such day between tbe Commol21ftaltb and the political 
subdivision; and it sbaI1 be tb.e duty of tb.e sbenff at tb.e tezm of the court durmg w.lucb an 
aBowaace is made or bas been made under tbis sectiOIJ, to fumisb tbe clerk of tbe court 
with a statement sbowmg the .number a.nd .names of tb.e jurors in attendance upon the 
court, BJJd the number of miles, respectively, of travel. In every case tb.e claim of the juror 
for mileage sbal1 be verified by bis affidavit. 

Reviser's Note: 

Reference to a summons has been added in the second sentence.

§ 8-208.35. When juror .not ea.titled to compensation.--No person sba11 be mtit1ed to
receive any compensation for service as a juror if be sba11 depart without: tb.e leave of the 
court, or, being summoned as a witness for the Common� sbal1 cbarge for bis 

UDdance as sucb. 

§ 8-208.36. Clerk to make entry on minutes statiDg amount due and by whom
payable.-Tbe clerk of any court in which juries are impaneled sball, before its fiDal 
adjoummeat at eacb tenn, and u.nder the direction of the court, make an e.atry upon its 
mi.outes statmg the amount to which each juror is entitled for bis services or attendaace 
durmg tbe term, and specifyi.Dg bow much is payable by the Commonw� and bow 
much by the political subdivision. 

§ 8-208.37. Clerk to transmit orders maldng allowances to Comptroller, treasurer and
jurors.-Sucb clerk sba11 immediately, after the adjournment of tbe court, tralJSmit to the 
Comptroller a list of all orders under the preceding section (§ 8-208.36) ma.tmg alloWBJJces 
against the Commonwealth, and to the treasurer of the political subdivision a list of aH 
such orders makmg allowances against tbe political subdivisio� with a certificate to tb.e 
conectness of the list and the aggregate amount thereof annexed thereto a.ad signed by tbe 
judge of the court and bimse1t ad such cleric shall also deliver to each juror certified 
copies of any orders maldng an allowance to him, whether the same be payable by the 
Commonwealth or by the political subdivision. 

§ 8-208.38. Payment of aUowances.-The treasurer of such political subdivision sba11
upon demand pay to sucb juror tbe amount allowed him by negotiable check, wbicb sba11 
be repaid to such treasurer out of the public treasury or out of tbe political subdivision.:: .. , 
levy, as the case may be, upon the productioZJ of satisfactory proof that the same bas been ·· 
actually paid by him. But such treasurer shall not be repaid any allowance made against 
the Commonwealth ualess it appear on the list direct.ed to be sen.t to the Cmnptn>ller. No 
such allowance sbal1 be paid Ullless presented within two years .ti'om the time of rendering 
the service. 

CHAPTER. u.
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lataplader,'Ollms at Dlnf Parties to ,. ope"

Dlstalaed or Levied oa, et.c. 

Altlde l. 

lrrtapleader. 

§ 8.01-364. I.aterpleader.-A. W.lJenever any pe1'S01J is or may be aposed to multiple
liability tbrougb the mstence of clJums by otbets to the same property or fund beld by 
1um or on bls bebalf, such person may file a pleading and require such parties to mterplead 
thezr clauns. It JS not groWJd tor obJeCD(Jl2 to the Jom.der that the cbums of the several 
claunants or tbe titles on w.mch their damJs depend do not have a common ongz:a or are 
JJot 1derJtical but are adverse to ud mdepent:lmt of one anotber, or that the pla.m.t:iff ave.rs 
that be zs .not liable m whole or m part to any or all of the claunaots A defe.udant m an 
action wbo zs aposed to sum1ar 1iabDity may 1ilceWJSe obtam such mterpleader. 11H: 
pnmsrons of this rule supplement ad do not m u.y way limit the Jomdet of parties 
permitted m § 8.01-5. 

B. nae remedy bermn prcmded zs m additio.u to aJJd m :no way supersedes or limits
the .remedy prrmded by any other section of tbJS Code. 

C In any action of mterpleader, tbe court may enter its order restra.mmg all 
c1amumts tram mst:ituting or prosecutilJg BJJY proceeding m aJJY cor.ut of the 
Commonwealth affectiD.g the pzoperty mvolved m the mt:erpleader action u.util futtber 
order of the court. 

Such court sba11 bear and determme the case and may discbarge the appropnate 
party .tram further liability, .malce the lllJUllctiOIJ pezmaue.ut, aJJd malce all appropnate 
orders to enforce its Judgment. 

D. A person mterpleadtag may voluntarily pay or te.uder mto court the property
cuumed, or may be ordered to do so by tbe court; and the court may thereupon order such 
party discbarged between the clamraots of such property. 

Reviser's Note: 

Note: Toe revisions regarding Interpleader are not mtended to 
authonze "class actions". 

This proposed section is designed to give Virgm.ia a modem 
1nterpleader practice; the section creates a comprehensive 
mterpleader remedy and 1s m keeping with the modem trend m the 
vast maJonty o(:.�American Junsdicttons wherein statutory 
mterpleader has been extended on practical grounds far beyond the 
traditional remedy in equity and the early ancillary statutory 
mterpleader at law. Beckman, bltetpleader, 16 U. Cin. L. Rev 117 
(1942). 

At present, Virginia mterpleader 1s controlled by the pnnciples 
of equitable mterpleader with all of its technical limitations. These 
reqw.rements are: (1) The same thing, debt, or duty must have been 
claimed by both or all the parties against whom the relief was 
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demanded� (2) All their adverse titles or claims must have been 
dependent on or be derived from a common source. (3) The p!rson 
seeking relief - the plaintiff - must not have had or claimed any 
interest in the subject matter. ( 4) The plaintiff must have incUtTed 
no independent liability to either of the claimants. Pomeroy, A 7i'eatise 
on Equity Jurisprudence, §§ 1320-1329 (1941). Ancillary to equitable 
interpleader, but available only to defendants in pending actions, is 
the statutory interpleader of present § 8-226. Additionally, Burks 
refers to §§ 8-227 et seq. as a "statutory petition of interpleader"; 
these provisions are in part a substitute for replevin whose object is 
to test the ownership of distrained or levied on property. Burks Pleading 
& Practice,§ 410; 792-793 (4th Ed., 1952). 

However� the Virginia Code does contain one plaintiff 
interpleader statute more ·in keeping with the American trend away 
from the traditional and cumbersome remedy in equity. Present § 
8. 7-603, a provision of the Uniform Commercial Code, allows a
bailee of goods subject to adverse claims to bring an action .
interpleading all claimants. For the most part, proposed§ 8.01-364
simply expands the principle of § 8. 7-603 to make the interpleader
remedy available to any person holding property which is the
subject of multiple adverse claims.

The proposed section, like the modem interpleader statutes of 
most states, is patterned after the federal interpleader provisions 
fnund in 28 U.S.C. § 1335 and in FRCP 22. Subsection A is very 

. ilar to FRCP 22; the first sentence has been re-ordered to more 
arly indicate when the interpleader remedy is available. Also the 

reference to a defendant's cross-claim or counterclaim has been 
deleted in that they are encompassed by the term "pleading" in the 
first sentence. 

. Subsection A. of the proposed section enables any person, 
either as plaintiff or as defendant, to interplead two or more persons 
when their claims are· such that he is, or may be, exposed to 
multiple liability that could result from adverse findings in different 
cases. Thus, the requirements that the person intei'pleading be a 
defendant in a pending action and that he submit an affidavit that 
there is no collusion between him and any of the claimants are no 
longer required. 

Additionally, as in the FRCP 22, subsection A. expressly 
abolishes two of the four historical requirements of equitable 
interpleader, supra, i.e. those of common origin and of disinterest. 
(See 3A Wright & Miller, Civil § 1701, 3A Moore's Federal Practice§ 
22.11). However, unlike the Federal Rule, the requirement of 
identity of claims is retained; thus, while claims need not have a 
common origin and can be founded on different theories of recovery 
(i.e., one in contract, another in tort), such claims must relate to or 
affect the same property or fund .. 

The status of the fourth of the requirements, that of 
independent liability, is less clear. 

Addressing that requirement, a 1955 article in the Yale Law 
Journal states: 
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Whatever doubts may exist as to whether the independent 
liability rule survived enactment of the Interpleader Act should 
be resolved in favor of its abrogation. For the reasons which 
prompted development of the rule no longer exist. ... Today, 
liberal joinder provisions have removed conceptual obstacles to 
the trial of logically distinct matters in the same proceeding. 65 
�'1e L.J. 715, 720 (1955). 

In short, the reasons underlying the interpleader remedy - i.e., 
avoidance of the vexation of multiple claims to disputed property 
and of possible multiple liability arising from those claims, and the 
substitution of one comprehensive litigation for an extended series 
of individual actions - continue to have merit even when the person 
interpleading may be liable to one of the claimants on an 
independent basis. 

This idea has wol) judicial recognition by courts interpreting the 
federal statute and rule. See, D. Oliver v. Humble Oil & Retmmg Company, 225 
F. Supp. 536 (E.D. La. 1963) and KnoH v. Socony Mobil Oil Co., 369 F. 2d
425,429 (10th Cir. 1966); certs. denied, 87 S. Ct. 1173 (1967).

Thus, it is the revisers' belief that the problem of independent 
liability is best left to the wisdom and discretion of the trial court. 
Upon review of the facts and the pleadings, the court may choose to 
( 1) dismiss the claim, (2) order severance or separate trials, or (3)
require that the independent claim to the disputed property be tried
in the interpleader action.

The final sentence of the subsection A. is inserted to make clear 
that the interpleader remedy provided by this section does not limit 
the joinder of parties provisions of proposed § 8.01-5. 

Proposed § 8.01-364 B. stipulates that the interpleader remedy 
herein is supplementary to and does not supersede or limit the 
remedy provided elsewhere in the Virginia Code. (See§ 8.01-365 et 
seq. and § 8.7-603) However, the proposed statute does abrogate 
and displace the equitable remedy of interpleader; this differs from 
the Virginia Supreme. Court's interpretation of the role of statutory 
interpleader under present § 8-226 [See, Runkle v. Runlcle, 112 Va. 788, 

. 72 S.E. 69 (1911)]. 

Subsection C., patterned after the federal interpleader 
provisions found in 28 U.S.C. § 1335, makes explicit that the ability 
to settle all claims in one proceeding and to enjoin the claimants 
from bringing separate suits is one of the purposes and major 
advantages of the interpleader remedy. Beclanan, Interpleader, 16. U. 
Cin. L. Rev. 117 (1942). Under proposed § 8.01-364 C., the granting 
or denying of an injunction is discretionary; the discretionary power 
of the court to discharge parties, etc. and the�eby tailor the course 
of the interpleader proceeding is recognized in the second 
paragraph of proposed§ 8.01-364 C. 

Subsection D. affords the interpleader the right to deposit the 
property into the court. This option is available under existing 
equitable procedures and by 28 U .S.C. § 1135. Under proposed § 
8.01-364 D. the person interpleading may voluntarily deposit the 
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disputed property into the court, or the court may order it as a 
means of safeguarding the property and of facilitating the execution 
of its judgment. Although deposit may not be required, it may be to 
the person's advantage to do so and to be discharged from the 
action if possible. Similiarly, deposit is necessary to terminate a 
previously existing obligation to pay interest. See Frum.er, On Revising 
tbe New YorklnteJpleader Statutes, 25 N.')".U.L Rev. 737, 768-770 (1950). 

AttJcleZ. 

Claims of Dini Parties to P'n,peitv 

DJstnilled or Levied on. 

Note: The provisions of this proposed article represent present 
§§ 8-227 through 8-235; although §§ 8-227 and 8-230 have been 
redrafted and minor word changes have been made in the other 
sections, the proposed ·sections do not alter the substance of present 

§§ 8-227 through 8-235. As pointed out by the Virginia Supreme
Court, these provide an orderly remedy where one would otherwise
be lacking. United States v. Lawler, 210 Va. 6867 112 S.E. 2d 921 (1960);
Kiserv. Hensley, 123 Va. 536, 96 S.E. 777 (1916).

§ 8.01-365. How claim of third party tried to property, clistrained, or levied on.-
l'hezJ a. writ of fierf facias issued from a circuit court, or a warrant of distress, is levied OD 

1'l'Operty, or when a lien is acquired on money or other persom1 estate by virtue of§ 8.01-
501, and wbel.l some other perscm than the one against whom the process issued claims the 
property, money, other personal estate. or some part or the proceeds thereof, then either 
(i) the claimant, if such suspending bond as is hereinafter mentioned bas been given, (ii)
the officer having such process, if no iZJdemnifying lxmd bas been given, or (iii) the party
who bad the process issued, may apply to try the claim, by motion to the adverse party, to
the circuit court of the county or city wherein the property, money, or other persom1
estate is located.

Reviser's Note: 

The wording and ordering of present § 8-227 has been altered to 
conform more closely with that of§ 16.1-119. (Proceedings to try 
title to property levied on under distress or execution) except for the 
added reference to § 8.01-501, the substance of present § 8-227 
remains unaltered. However, its application has been restricted to 
circuit courts, leaving to Title 16.1 the appropriate provisions for the 
district courts. Other small language changes have been made that 
do not affect the statute's substance. 

§ 8.01-366. Sale of property when no forthcoming bond is given.-ln such case as is
mentioned in the preceding section, when no bond is given for the forthcomizlg of the 
property, the court may, before a decision of the rights of the parties, make an order for 
the sale of the property, or any part thereof, on such terms as the court may deem 
advisable, and for t.be proper application of the proceeds. 1be court may make such orders 
and enter such judgment as to costs and all other matters as may be just and proper. 
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Revise�s Note: 

'This is present§ 8-228 with minor language changes and the 
deletion in the last sentence of the words, inter alia, ·0in any case 
before mentioned in this chapter". Proposed § 8.0 l ·364 C. renders 
such reference unnecessary. · · 

§ 8.01-367. Indemmfymg bond to oflicer.-lf any officer levies or is required to levy a
fieri fadas, an attachment, or a warrant of distress on property, md tbe officer doubts 
whether such property is liable to such levy, be may give the plaintiff, bis agent or
attomey at law, notice that an mdemnifymg bcmd is required .in tbe case; bond may 
tbereupoa be given by aay persoll, With good security, payable to the officer ill a penalty · 
equal to tbe value of tbe property in the case of a fieri facias or a warrazit of distress on 
property and equal to double the value of the property ill case of an attachment, with 
COZJdition to iademmfy him "against all damage which be may sustain ill co.aseque.ace of the 
seizure or sale of such property and to pay to any claimant of such property aH damage 
which be may sustain in coasequeace of such seizure or sale, and also to warrant and 
defend to any purchaser of the property such estate or interest therein as is sold. 

Provided, however, that when the property claimed to be liable by virtue of the 
process aforesaid is in the possessio11 of any of the parties against whom such process was 
issued but is claimed by any other person or is claimed to belong to any other person, the 
officer having such process in bis bands to be executed sba1l proceed to execute the same 
notwitbstarJdiIJg such claim unless the claima.at of the property or some cme for him sbal1 
give a suspeadillg bond as provided by§ 8.01-370 and sbaH within thirty days·atter such 
bond is given proceed to have the title to the property settled in accordance with the 
provisions of this chapter. And m case such clab:zumt or someone for him fails to give such 
suspending bcmd, or having given such. bond fails to have such proceedmgs instituted to 
settle the title tbereto, the cJaima.at sba.l1 be barred from asserting such claim to the 
property and the officer shall proceed to execute the process, and the officer who e.yecutes 
such process sbail not be liable to any such claimant for any damages resulting from the 
proper execution of such process as is required by tbis section. If an mdemnifymg bond be 
aot given within a reasonable time after such notice, the officer may refuse to levy on such 
property, or may restore it to the person from whose possession it was taken. If such bond 
be given, the officer sbal1 proceed to levy (i) if he has not already done so, or (ii) if 
necessary tD restore a levy previously released. 

Reviser's Note: 

This is present § S.229. In the second sentence of the second 
paragraph of the present section, the phrase "the property shall be 
conclusively presumed to be the property of th� party in 
possession° was revised. Similiarly, the final sentence was altered 
for the sake of clarity. See Burks, § 411, p. 794; see also, note at 
beginning of this article. · 

§ 8.01-368. Return of such bond to clerlt's office.-Any iademnifymg bond taken by
an officer under the preceding section shall be returned by him withill twenty-one days to 
the clerlc's office of the circuit court of the COW'lty or city wherein the property levied OD,
or to be levied on, is located. 

Reviser's Note: 
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The proposed section alters the wording of present § 8-230 to 
conform to present practice of the officer's return of an 
indemnifying bond. Also, the previous twenty days allowed for 
return of the bond has been increased to twenty-one; this is the 
Virginia practice generally with respect to other time requirements. 

§ 8.01-369. Effect of such bond.-Ibe .. c.laimant or purchaser of such property shall.
after such bond is so returned, be barred Imm any action agamst the officer levymg 
thereon, provided the security therein be good at the time of taking it. 

Reviser's Note: 

This is present § 8-231 without substantive change. 

§ 8.01-370. Claimant may give suspending bom:l; required to bave title settled.-The
sale of any property levied on uader a lien fadas or distress wammt sbail be suspended at 
tbe instance of any claimaJJt thereof who will deliver to tbe officer a suspendmg bond, with 
good security, � a penalty equal to double tbe value thereof, payable to such officer, with 
condition to pay to all persoZJS who .may be mjured by suspendmg the sale thereof, uatil 
rb.e claim thereto is adjudicated or otherwise adjusted, such damage as they may sustain 
by such suspension. If the pro-perty claimed to be Iiable by virture of such process is iD the 
possession of any of the parties against wbom such process was issued, but is -claimed by 
any other person, or is claimed to belong to any other person, tbe officer bavillg such 
-,rocess in his hands to be executed shall, wbether an mdemmfymg bond bas been given or 
not, after JJotice to the claimant, or his agent, proceed to execute the same lJotwitbstanding 
such claim, Utlless the claimant of such property or someone for him sbal1 give the 
suspend.mg bond aforesaid, and sbal1 withm thirty days after such bond is given proceed to 
have the title to such property settled in accordance with the provisions of this chapter. 
And in case such claimant or someone for him fails to give. a suspending bond, or having 
given such bond fails to have such proceedings instituted to settle the title thereto, the 
claimant sbaJ1 be barred from asserting such claim to the property and the sale of the 
property shall proceed. For the purpose of this sectio11, a person making a claim of 
ownership of property on behalf of another sbal1 be deemed to be the latter's agent, and 
the notice required by this section may be verbal or in writing. Upon any such 
indemnifymg or suspending bond as is mentioned iD this or the precedmg section an action 
may be prosecuted in the name of tbe officer for the benelit of the claitlumt, creditor, 
pw-cbaser, or other person i!Jjured, and such damages recovered ill such action as a jury 
may assess. The action may be prosecuted and a writ of fieri fadas bad in the name of 
such officer when be is dead in like manner as if be were alive. 

Reviser's Note: 

· This is present § 8-232. The same change has been made to the
sentence beginning "And in case such -claimant ... " as was made in 
proposed § 8.01-367. See that Reviser's Note. Also the word 
"suspending" has been inserted before "bond" in several places to 
remove any confusion as to the type of bond addressed by this 
section. Also, see note at beginning of this article. 

§ 8.01-371. How forthcoming bond ta.lee.a of claimant of property tbe sale whereof bas
been suspended.-The sheriff or other officer levying a writ of fieri facias or distress 
warrant oa property, the sale of which is suspended under this chapter at the instance of a 
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claimallt thereof, may, if such claimant desires the property to remain in such possession 
as it was imrnediately before the levy, and ii the case be one iD wbicb a bond for the 
fortbcomiDg of tbe property is aot prohibited from beiDg taken tiom tbe debtor by§ 8.01-
5309 ta.fee from the claimant a boZJd, with suflicieat surety, m a peaaJty equal to double the 
value of the property, payable to the creditor, with sucb recital as is required in a 
fortbcamilJg bond talcell li'om the debtor, and with condition that the property sba1J be 
forthcoming at such day and place of sale as may be thereafter Jawfally appoilJted. Such 
property may then be permitted to remain, at the risk of sucb claimarJ.t, ill such possession 
as it was immediat.ely IJefore the levy; and§§ 8.01-527, 8.01-528, 8.01-530, 8.01-531 and 55-
232 shall apply to such forthcaming bond iD like mazmer as to a fortbcomillg bond taken 
from the debtor. 

Reviser's Note: 

This is present § 8-233 without substantive change. 

§ 8.01-372. Sale despite bond when property perisbabl� etc.--In such case as is
mentioned .in the precedillg section, and whether a forthcoming bond is give1J or zzot, if the 
property be e,cpemive to keep or perishable, the court in which proceediZJgs in the case 
UZJder § 8.01-365 are pending or may be bad, may, before a decision of the rights of tbe 
parties under such proceedmgs, Oll the application of such claimant or of the surety in 
sucb suspendmg or forthcommg bond, after reasonable notice of the mtended application 
has been givea by such claimant or tbe surety to the other parties in the case, order a sale 
of the property, or any part thereof, on such terms as the court may deem advisable. Tbe 
court sba1I apply the proceeds according to the rights of the parties wben determined. 

Reviser's Note: 

This is present § 8-234 without substantive change. 

§ 8.01-373. When property sells for more than claim, bow surplus paid.-Wben
property; the sale of which is illdemmlied, sells for more than enough to satisfy the 
execution, attachment, or distress wazraat under which it is taken, tbe surplus sba11 be 
paid by the officer into the court where the iademnifymg bond is required to be returned, 
or as such court may direct. The court wherein the swplus is held may make such order 
for the disposition thereof, either temporarily until the question as to the title of tbe 
property sold is determined, or absolutely, as in respect to the rights of those interested 
may seem to it proper. 

Reviser's Note: 

This is present§ 8-235 without substantive change. For clarity 
the phrase "such court" has been replaced with "the court wherein 
the surplus is held.,, 

ClJapter 13. 

Ce.rtaia 1IJddmts ol TriaL 
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. . . § 8.01-374. Procedure when origizJal papers in cause are Iost.-lf bJ 111JY case the 
origbJal papers tberein, or my of them, or the rec.ord for or ia a.a appellate court, or any 
pa.pet' filed or COIUJected with rJcb record, .be lost or destroyed, any party to such case 
may present to the cowt wbetei.o tbe case is, or ill wbich it would or ought to be, but for 
such loss or destructio12, a petit:iOZJ venfi� by affidavit sta.t:mg such Joss or destructioa, 
and praymg tbat such case be beard and determined or tried 01J the .reproduction of such 
record or papers, or satisfactory proof of their contents. Upon such petition aZJd a.a 
autbeaticated copy of what is Jost or destroyed, the court may hear and determine the 
case, or proceed to a trial thereof, ii before a jury. T.be court may also bear and determine 
tbe case, or proceed to the trial thereof, if before a jury, upon proof, after reasonable 
aotice to the parties interested, of the contents of such record or papers, or so much 
thereof, as .may be aecessazy for a decisioa by t.be court, or by a jury, a:ad may ma.lee such 
order or decree as ii the papers or .any of them bad not been lost or destroyed. 

The court .may ill its_ discretioa, require new pleadi:ags to be made up ill whole or ill 
part. 

A plaintiff instead of proceeding ,mder tbis section may commence and prosecute a 
.aew suit for the same matter; a.ad .ao certilied copy of aay dee¢ will, acco,mt, or other 
origizJal paper required by law to be recorded sball be used by any party as evidence for 
b.im, ia any case when the origi1Jal deed, will. account, or other origizJal pa.per or record 
thereof bas been destroyed, until sudt copy bas been pro'J)el'ly admitted to record, 
accordillg to law. 7bis section sba11 not apply to cnmillal cases. 

Reviser's Note: 

Minor language changes are made in the proposal without 
material change to present § 8-209. 

Present § 8-210.2. Physical or mental eramioatioa of party. To be deleted. 

Reviser's Note: 

Rule of Court 4: I 0, effective May l, 1975, comports with the 
statute, and this procedural matter is better located in that Rule. 

§ 8.01-375. Exclusion of witllesses in civil cases.-In the trial of every case the court.
whether a circuit coW't, a general district cowt, or a juvenile aIJd domestic relations 
district cowt, .may upon its own motion a.ad sbaJ1 upon the motion of any party, require 
tbe exclusion· of every witness; provided, tbat each named party wbo is an iaclividua.1 and 
01Je officer or agent of each party wbicb is a corporation or association sball be exempt 
fn>m the rule of tbis secti.on as a matter of right. 

Reviser's Note: 

The proposal alters present § 8-211.1 by (1) making certain 
conforming changes and (2) removing criminal cases from its 
application. A parallel section will be added in Title 19.2. 

Note: The provisions of present §§ 8-211, 8-212, 8-213, and 8-
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214 have been amended and incorporated into § 8.01-336 as 
proposed. The provisions of present § 8-215 have been incopora.ted 
in proposed§ 8.01-358. 

§ 8.01-376. V.rews by juries.-The jury may, m any civil case, at the .request of either
party, be taken to view the premises or place in question, or my property, matter or tbing 
relatmg to the coatroversy between the parties, wbea it sba1l appear to the court that such 
view is 11ecessa,y to a just decision; provided that the party maJdIJg tbe motion sba1I
advance a sum sufficient to defray tbe eipe.oses of -the jury md the officers who attend 
them in t.aJdng the view, which expenses sbaI1 be afterwards taxed like other legal costs. 

Reviser's Note: 

This is present § 8-216 from which the language that made it 
applicable to criminal cases has been removed, and a parallel 
section is to be added to Title 19.2. 

§ 8.01-377. Remedy when variaZJce appears between mdence and aDegations.-lf, at
the trial of any actifmt there appears to be a variance between the evidence and the 
allegatiOIJs or recitals, the court, if it consider tbat substantial justice will be promatsd and 
that the opposite party cannot be prejudiced thereby, may allow the pleadmgs to be 
amended, 01J such terms as to the payment of costs or postponement of the trial, or both, 
as it may deem reasomble. Or, mstead of the pleadmgs being amended, the court may 
direct the i'lllY to find the facts, and, after such fiadillg, if it colJSider the variance such as 
could not have prejudiced the opposite party, sball give judgment according to the right of 
the case. 

Reviser's Note: 

Except for the deletion of the obsolete reference to "motion" in 
the first sentence, no change is made to present § 8-217. 

§ 8.01-378. Trial judge not to direct verdicts.-ln no action tried before a jury shall
the trial judge give to the jury a peremptory mst:niction directizlg what verdict the jury 
sbal1 reader ualess the trial judge sba1l have granted a motion to strike the evidence of the 
plaintiff or defendant, m which case tbe judge may direct a verdict m conformity with bis 
ruiiag Oil tbe motioa to strike. 

Reviser's Note: 

No change is made to present § 8-218. 

§ 8.01-379. �eat before jury.-COUtJSels, right to argument before a jury is
preserved. 

Reviser's Note: 

The control of counsels' argument to a jury lies in the court's 
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discretion. While the proposal has altered present § 8-219 to reflect 
this right to argument, no inference of nnJirnited right should be 
drawn. 

§ 8.01-380. Dismissal of aa acaOZJ by no.asuit.-A. A party sba1I not be aDowed to
suller a noasuit as to any cause of actiOJJ or claim, or any otb.er party to tbe proceeding, 
unless he does so before a motion to strike tbe evidmce bas been sustamed or before tbe 
jury retires ham tbe bar or before tbe actioa bas been submitted to the court for decision. 
Aft.er a no.a.suit no new proceedilJg on tbe same cause of action or against the same party 
sba1l be bad in any court other tban that ilJ wbicb the aonsuit was taken, unless that court 
is without ftmsdicti.on, or not a proper � or otb.er good cause be shown for proceeding 
ia aaotber court. 

B. Only one nODSUit may be taken to a cause of action or against the same party to
the proceeding, as a matter of right, altb.ougb the court may aBow additioaal itoasuits or 
counsel may stipulate to additional nonsuits. ne court, m the eve.at additioD.al lJOllSUits a.re 
allowed, may assess costs and reasomble attomey's fees against the acmsuitmg party. 

C. A party sba1J. not be aHowed to nonsuit a cause of action, without the consent of
the adverse party who bas tiled a countercla.im, cross-claim or third-party da.im wb.icb 
arises out of tbe same traasaction or occur.rence as the claim of the party desiring to 
DDZJSuit unless the co� cross claim, or third-party claim can .remain pending for 
iadependeat adjudication by the court. 

Reviser's Note: 

Proposed § 8.01-380 is the successor to present §§ 8-220 (When 
nonsuit not allowed; no new proceeding after nonsuit) and 8-244 
(When action deemed brought on counterclaim or cross-claim; 
statute of limitations; defendant's consent required for dismissal). 
Basically, this proposal (1) adopts the provisions of present § 8-220 
but (2) restricts the number of nonsuits which may be taken in an 
action by a party as a matter of right and (3) expands the final 
sentence of present § 8-244. 

Subsection A. adds to the present language of § 8-220 the 
phrase "as to any cause of action or any other party to the 
proceeding"' in order to give a nonsuit broad application. 

The provisions of present § 8-220 relating to the new 
proceedings on the same cause of action are incorporated in 
subsection A. of this proposal. An important related provision is 
proposed § 8.01 ... 229 E.3. (Suspension or tolling of statute of 
limitations; ... nonsuit. .. ). If the new proceeding is instituted within 
six months of the nonsui� the time between the commenced 
nonsuited action and this new proceeding will not be computed as 
part of the period within which such action must be brought. Thus, 
if the action is recommenced within six months, the filing of the 
nonsuited action tolls the statute of limitations for this later action. 

Note: This proposal does not alter the time when a party may 
nonsuit. This aspect of the present statute has been criticized as 
having prejudicial consequences. See "The Voluntary Nonsuit in 
Virginia", 7 Wm. & Mary L. Rev. 357 (1966), and "Nonsuit in 
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Virginia", 52 Va. L. Rev. 751 (1�6). These articles cite the case qf 
Benyman v. Moody , 205 Va. 516 (1964). There, the plaintiff had 
presented his evidence, and the defendant made a motion to strike 
the evidence. From the court's comments before ruling on the 
motion, the plaintiff's counsel inferred that the motion would be 
sustained. Thus, just prior to the actual niling, plaintiff moved to 
nonsuit. This action was upheld by the Supreme Court of Virginia. 
This proposal d�s not change�� 

Subsection B. of the· proposal adds several provisions to the 
present statute. First, a party is restricted to one nonsuit as a matter 
of right. After taking the first nonsuit, a party can, with leave of 
court, or upon stipulation of the other party, be allowed additional 
nonsuits. The court, in permitting the additional nons\li.t, may 
impose costs and .reasonable attorney's fees upon the nonsuiting 
party. Similarly, a party agreeing· to an additional nonsuit may 
stipulate upon �hat conditions _he will pennit the.no�uit. 

Whether the nonsuit is (1) taken as a matter of right, (2) is 
permitted by the court, or (3) is stipulated to by a party, the court 
will enter an. appropriate order. This order is subject to Rule of 
Court 1: 13 (Endorsements). This rule requires either that all counsel 
of record endorse the order or, in this instance, that the nonsuitipg 
party give proper notice. 

Subsection C. is present § 8·244 expanded to also cover cross­
claims and third-party claims. Additionally, even if the adverse 
party who has filed such a claim does not consent to the nonsui� a 
nonsuit may be taken if such claim can remain pending for 
independent adjudication by the court. . 

· Note: The provisions of § 8-244 relating to counterclaims etc.
and to the statute of limitations _ for such claims are located in 
proposed§ 8:01·233. 

§ 8.01-381. What jury may cany out.-No pleadings may be· carried 1h>m tbe bar by
the jury. Exhibits may, by leave of court, be so carried by the jury.

Reviser's Note:. 

· Present § 8-221 has been altered to provide that no pleadings
may be carried out by the jury. However, with the courts' approval,· 
exhibits may be tak�n to the jury room. 

§ B.01-382. Verdict to fix period at which �terest begins; judgmellt or decree for
intl!rest..- Except as otherwise provided m § 8.3-122, ill any action at law or suit in equity, 
the verdict of the jury, or if .no jury the judgment or decree of the court, may provide for
interest on any principal sum awarded, or any.part thereof, and. 6x the period at which tbe 
interest sba.11 commence. The judgment or. decree entered shall provide for such in� 
WJtil such prmcipal sum be paid. If a judgment or decree be rendered which does not 
provide for interest, tb� judgment or decree awarded sba11 bear iD.terest from its date of
ea.try, at the rate as provided in § 6.1-330.10; and judgment or decree entered accordingly. ·,

. . . .. - . . . 
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Reviser's Note: 

Present § 8-223 has been rewritten to place the court and the 
jury on the same footing when it comes to providing for interest on 
the principal sum awarded in· the judgment or decree. Also. the 
proposed section applies to all actions and suits. and thereby 
expands the present section's application which is limited to actions 
on contract, tort, and suits in equity. Finally, the proposed section 
provides that the interest awarded shall become part of the 
judgment or decree. 

As for application of partial payments of judgments, see Burks 
Pleading and Practice, § 227; Fultz v. Davis, 67 Va. 903 (1875); and Ohio Savillgs 
Bank & Trust Co. v •. Wulys Co.rporation, 8 F. 2d 463 (2nd Cir. 1925) citing Fultz 

§ 8.01-383. Power to grant new trial; how often.-la any civil case or proceeding, the
court before which a trial by jury is had, may grant a new trial, unless it be otherwise 
spedally provided. A new trial may be granted as well where the damages awarded are too 
small as where they a.re excessive. Not more than two new trials shall be granted to the 
same party in the same cause on the ground that the verdict is contrary to the evidence, 
either by the trial court or the appellate court. or both. 

Reviser's Note: 

No change is made to present§ 8-224. 

§ 8.01-383.1. Allowing appeal when verdict reduced and accepted 1111der protest-la
any action at law in which the trial court shall require a plaintiff to remit a part of bis 
recovery, as ascertained by the verdict of a Jury, or else submit to a new trial, such 
plaintiff may remit and accept judgment of the court thereon for the reduced sum WJder 
protest, but, notwithstanding such remittitur and acceptance, if under protest, the 
judgment of the court iD. requiring him to remit may be reviewed by the Supreme Court 
upon a.n appeal awarded the plamtiff as in other actions at law; and in any such case in 
which an appeal is awarded the defendant, the judgment of the court in requiring such 
remittitur may be the subject of review by the Supreme Court, regardless of the amount. 

Reviser's Note: 

This is present § 8-350 without substantive change. 

§ 8.01-384. Formal exceptions to rulings or orders of court unnecessary; motion for a
.new trial unnecessary in certain cases.-A Formal exceptions to rulings or orders of the 
court shall be unneee.ssary; but for all purposes for which an exception has heretofore been · 
necessary, it sbaJ1 be sufficient that a party, at the time the ruling or order of the court is 
made or sought, makes .knoWIJ to the court the action which he desires the court to take or 
his objections to the action of the court 81ld his grounds therefor; and, if a party bas no 
opportunity to object to a ruling or order at the time it is made, the absence of an 
objection sbaJ1 not thereafter prejudice him on motion for a new trial or on appeal 

B. The failure to make a motion for a new trail in any case in which an appeal, writ
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of error, OT supersedeas lies to OT .tram a higher comt sbal1 JJot be deemed a waiver of any 
objection made durmg tbe td.al if sucb objectiOZJ be properly made a part of the record. 

Reviser's Note: 

No change is made to present§§ 8-225 and 8-225.1. However, 
they have been combined into one section, proposed § 8.01-384. 
Present § 8-225. l is subsection A. and present § 8-225 is subsection 
B. 

C1lAP7ER 14.. 

EVIDENCE. 

NOTE: THE STATUTORY PROVISIONS IN THE EVIDENCE 
CHAPTER OF TITLE 8 RELATING TO DISCOVERY HAVE BEEN 
OMITTED FROM TITLE 8.01. THIS HAS BEEN DONE WITH AN 
EYE TOWARD A REVISED PART 4 OF THE RULES OF COURT. 
THE SECTIONS INVOLVED ARE: 8-111.l, 8-301 THROUGH 8-315, 
8-316, 8 ... 317 THROVGH 8-327.2.

Artkle l. 

Judidal Notice. 

§ 8. 0 I .J85. DefiD.itions.-As used m this Chapter:

I. The term "United States" sball be deemed to refer to the United State of America
and to mdude any of its territories, commonwealths, insular possessiom, the District of 
Columbia, and any of its other political subdivisions other. than states. 

2. The term "court" shall be deemed to include tbe courts of this Commonwealth,
any other persaa or body appointed by it or actiDg under its process or authority in a 
judicial or quasj.judicial capacity, md my other judicial; quasi-judicial, or fact-finding body 
acting pursuant to the laws of the Commonwealth, including without limi�on, the State 
Corporation Commission and the Iadustrial Commission. . 

3. The term ''political subdivisioa" sba1l: (i) as applied to the United States, include
any other political subdivision other than states and including without limitation the 
Discrict of Columbia and the Commonwealth of Puerto Rico; (ii) as applied to other 
countries, include without limitatiOJl states, counties, cities, towns, boroughs, and any 
division. thereof recognized and vested With the authority to enact or promulgate 
ordinances, rules, and regulations having the force or effect of Jaw; (iii) as applied to this 
Commonwealth and other states of the United States, mclrµle without limitation counties, 
cities, towns, boroughs, and any other division thereof recognized and vested witb the 
authority to enact or promulgate ordinances, rules, and regulations bavillg the force or 
effect of law. 

4. 7be term "agency" sball be deemd to include without limitation ay departme.Dt,
division, commission, association, board, or other administra.tiVe body established pursuant 
to the Jaws of a jurisdiction. 
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§ 8.01-386. Judical Noti.ce of Laws.-A... Whenever, in aay civil action it becomes
mcessary to ascertain what tbe .Jaw, statutmy or otherwise, of tbis Commonwealth, of 
ootber state, of the UDited States, of another country, or of any political subdivision or 
agency of the same is, or was, at ay ti.me, the comt sball ta1ce judicial a«ice thereof 
wb.ether spedal1y pleaded or not. 

B. Tbe court, i.a taki.ag sucb. notice, may coasult any book, record, register, joumal,
or other official document or publication purporting to contani state:; or ezpla.in such Jaw, 
alld may consider any evidence or other illformation or ar,gume.at tbat is offered cm the 
subject. 

§ 8.01-387. Notice by courts and officers of signatures of judges and Govemor.--AIJ
courts a.ad officers sbaJ1 take notice of tbe signatw'e of any of tbe judg� or of the 
Governor of this Comm�wealtb, to any judicial or ofli.cial document. 

§ 8.01..stlB. Judicial notice of official publicati.OIJS.-Tbe court sbal1 take judicial 
.notice of the COJJtents of all oftidal pubHcatiotJS of this Commonwealth and its political 
subdivisions and agencies required to be published pursuant to the Jaws thereof, and of al1 
such offi.ci.al publicati.ons of other states, of tbe Umted States, of other countries, md of 
tbe political sulxlivisions and agencies of each publisbed witbm those jurisdictions 
pursuant to the laws tb.ereof 

ArddeZ. 

Laws, Pllbllc Records, _, Cop.ies of OripJal Rleords 

as Erideace. 

§ 8.01-389. Judicial records as evidence; fuH faith and credit; recit.als in deeds, deeds
of trust, and mortgages.-A The records of any j(ldicial proceeding and any otb.er official 
record. of any court of this Commonwealth, of another state or country, or of the United 
States, shall be received as prima facie evidence provided that such records are 
authenticated by the clerk of the court where preserved to be a true record, and similarly 
certified by a judge of that court. 

"Record", as used in this article, shall be deemed to iDclude any .memorand� 
report, paper, data compilation. or other record in any lonn, or any combination thereof. 

B. Every court of this Commonwealth shall give such records of courts not of this
Commonwealth the full faith and credit given to tbem i.a the courts of tbe jurisdiction from 
whence they come. 

C Specifically, recitals of any fact in a deed or deed of trust of record conveyiag any 
interest in real property sba1l be prima fade evidence of that fact 

§ 8.01-390. Non-judicial records as evidence.-Copies of records of this
Commonwealth, of another state, of the United States, of another country, or of any 
poHtical subdivision or agency of the same, other than those located in a clerk's office of a 
court, sbaH be received as prima fade evidence provided that such copies are authenticated 
to be true copies both by the custodian thereof a.ad by the person to whom the custodian 
reports. 

§ 8.01-391. Copies of originals as evidence.-A Whenever the original of any offidal
publication or other record has been filed ill an action or introduced as evidence, the court 
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may order the origiDa1 to be returned to its custodian, retamizlg in its stead a copy thereof 
The Court may _make any order to prevent the improper use of the origiDal. 

B. If any department, dMsicm, institution, a.gerJcy, board, com.mission, court, or
clerk's office of a court of tbis Commonwealth, of another state or countJy, or of the 
Umted States, or of any political subdivision or agency of the same, acting pursuant to the 

.. law of the respective jurisdiction or other proper authority, bas copied any record made in 
� the performance of its oflicial duties, such copy sba11 be as admissible ill.to evidence as the 

origiDa1, whether tbe origiDa1 is in mstence or .aot, provided that such copy is 
authenticated as a true copy both by the custodian of said record and by the person to 
whom said custodian reports and is accompanied by a certificate that such officer does in 
fact have the custody. 

C If any business or member of a profession or cailiD.g in the regular course of 
business or activity bas made any record, and again in the regular course of busilless bas 
caused any or all of such record to be copied, tbe copy sb.a1l .be as admissible in evideace 
as the origitlal, whether the original exists or not, provided that such copy is satisfactorily 
identified an.d authenticated as a true copy both by the custodia1l of such record and by 
the person to whom said cutoclian reports, if they be different, and is accompanied by a 
certificate that said person does iD. fact have the custody. Copies in the regular course of 
busilless sbal1 be deemed to include reproduction at a later time, if done in good faith and 
without .intent to defraud. 

The origiDa1 of which a copy.bas bee.a made may be destroyed in the regular course 
of business UZJless held in a custodial or ficludary capacity or unless its preservation is 
required by law, or its validitr has been questioned. 

D. The introduction in a.a action of a copy Wlder this section neither precludes the
introduction or admission of the origiZJa.l nor the introduction of a copy or the original in 
another action. 

E. Copy, as used in this section, sba1l be deemed to . include photographs, 
micropbotograpbs, pbotostats, microfilm, microcard, prmtouts or other reproductions of 
electnmica.lly stored data, or any other reproduction of an original from a process which 
forms a durable medium for its recording, storing, and reproducing. 

Articles l ad 2. 

EvidelJt:e. 

Reviser's Notes: 

Toe first three articles of the present Evidence chapter [Chapter 
16, §§ 8-263 through 8-279.2] pertain generally to the evidentiary 
status of laws and records of this Commonwealth, the United State [
U.S.], other states, and other countries. A review of these twenty
statutes reveals many out-dated provisions. Also noticed is the 
interesting anomaly that while a court bf this Commonwealth may 
take judicial notice of the law of another state or courty, or of the 
U.S., such court must have the laws of the Commonwealth entered
into evidence and proved. [See respectively §§ 8-273 (Proof of Laws)
and 8-263 (This Code, the acts, etc., to be evidence)].

Proposed §§ 8.01-386 through 8.01-391 address the same 
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substantive matters now covered in those three articles. While the 
proposals absorb the substance of the present provisions, they also 
recommend several substantive amendments. 

Present §§ 8-263 [This Code, the acts, etc. to be evidence] . To be 
deleted. 

Proposed§ 8.01-386-Judidal Notice of Laws. 

Initially, the proposal abolishes the anomaly mentioned above 
as to the laws of this Commonwealth. Under subsection A. all laws 
of the named jurisdictions are given equal status and courts of this 
Commonwealth shall take judicial notice thereof. 

It is important to note that the proposed section reads " ... what 
the law, statutory or otherwise ... is, or was ... " Thus, the word "'law'' 
encompasses inter alia, statutes, ordinances, resolutions, judicial 
decisions, and administrative rulings and regulations of the 
respective jurisdictions. 

Additionally, subsection A. calls for the taking of judicial notice 
of the law of any political subdivision [as defined in § 8.01-385, 
subdivision 3] of this Commonwealth, the U.S., and of other states 
and countries. This provision pertaining to political subdivisions 
expands the present law (§ 8-270, 2nd paragraph) which makes 
-�pies of ordinances etc. of municipal corporations prima facie

dence. The inclusion of the term "agencyn in the statute
_ Jmbines with the broad definition of law discussed above to clearly
indicate that regulations and rules issued and decisions rendered by
such a body are also to receive judicial notice.

This recommended expansion of judicial notice is not intended 
to make work for the courts, but to end the practice of proving in 
evidence cclawn as a formality which has outlived its time. For many 
years briefs and memoranda of law have cited statutes and case law 
not proved in evidence. In the event of a genuine dispute as to what 
the ulaw" is, subsection B. of this proposed statute provides 
protections against any abuse of this expanded judicial notice. That 
subsection adopts the provision found in present Code § 8-273 
which recognizes the right of the court to research the law and to 
hear any evidence which will assist it in definitively stating the 
notice it is taking. 

Proposed § 8.01-385-Definitions. This proposed statute defines the 
terms uunited Statesu, "court",· "political subdivision", and 
"agencyn as they are used in this chapter. 

Proposed § 8.01-387-Notice by courts and officers of signatures of judges and 
Governor. 

This proposal adopts present § 8-274 without substantive -
change. 

Proposed§ 8.01-388-Judicial Notice of official publications. 

The concept of this section is derived from present§ 8-272. It 
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addresses the evidentiary status of official publications. Such 
publications of this Commonwealth, of other states and countries, 
and of the United States published pursuant to the laws of the 
respective jurisdiction shall also be given judicial notice. 

Proposed § 8.01-389--JucUc:ial records as evicleJJce; ·-· 

Subsection A. of this proposed section makes records of judicial 
proceedings and records located in the office of the clerk of a court 
prima facie evidence. However, such records shall be given this 
evidentiary status only if they are authenticated to be a true record 
by both the clerk and a ju':fge of the court. 

Subsections · B. and C. adopt present statutory provisions 
pertaining to court · records. They are § 8-271 (Authentication of 
records of courts of United States or other states) and §§ 8-275 to 8-
276.1 pertaining to deeds and recitals therein. 

Proposed§ 8.01-390-Non-Judicial records as evidence. 

1 This section addresses those official records of a public entity 
that are neither published nor maintained in a clerk's (of a court) 
office. Such official records are to be received . as prima facie 
evidence provided they are doubly authenticated. 

Proposed§ 8.01-391-copies of originals as evidence. 

This proposed statute addresses the evidentiary status of copies 
of official publications and records. Subsection A. recognizes the 
authority of the court to exchange the original for a copy. 
Subsections B. and C. respectively place copies of official records 
covered by §§ 8.01-388 and 8.01-389 and business records on the 
same evidentiary footing as the original provided such copy is twice 
authenticated. 

Article3. 

Establisbiag Lost Records, etc. 

§ 8.01-392. When court order book or equivalent is lost or illegible, what.matters may
be re-entered.-When any book, miaofilm record, or record in other form co.ataining 
judgments, decrees, orders or proceedings of a court is lost. destroyed, or illegible, and
there can be again entered correctly, by means of any writilJ& any matters which were in
such book, such court may cause its cleric to bave such matters re-entered, and such re­
entries sbaH have the same effect as the original entries. 

Reviser's Note: 

Because of storage problems, it is foreseeable that in the near
future court order books will be retained in some form other than 
the present hard bound volumes - e.g. microfilm. This proposal 
amends present § 8-280 accordingly in anticipation of this change. 
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The final sentence of present § 8-280 pertaining to the clerk,s 
compensation for such re-recording will be transferred to Title 14.1. 

§ 8.01-393. When book or paper or equivaletJt in cl�s ollice lost, desaoyed, or
iDegible to be again reconled.-Wbea any such book, or any book, mic:rofilm recon:t or 

, record in other form containing the record of wills, deeds, or atber papers, or any other 
paper Bled in .a clerlc's oilice, is Jost, destroyed, or is illegible, the cleric in wbose office 
such book or paper was, upo.u tbe production -to him of any origiaaI paper wbicb was 
recorded ill such book, or of an attested copy of the record thereof, or of aaytbmg else in 
such book, or of any paper so filed, sba11, on application, record the same anew. ?he 
record sbal1 show wbetber it is .made·.trom an origiaaI or a copy, and bow tbe paper from 
which it .was made was authenticated or attested. Such record sba11 have, as far as .may 
be, the same effect that tbe record or paper for which it is substituted would have bad 

Reviser's Note: 

As with present§ 8-281, proposed§ 8.01-393 has been amended 
to include records maintained in forms other than hard bound 
volumes. 

§ 8.01-394. How contents of any such lost record, etc., proved-A Any person
desirous of proving tbe COllumts of any such book, record, or other pa.per as is mentioned 
in either§ 8.01-392 or§ 8.01.JSS, may file before the dreuit comt of tbe county or city in 
which such record, book, or other paper was a petition m. writing, stating tbe nature of the 
r � book, or paper, tbe co.ntents of wbich be desires to prove, and what persons may 

�ected by such proof. Thereupon the cowt shall appoint a time alJd place for 
p, ... ..c:edmg on such petition, of wbicb reasonable notice sba1l be given by bim to a11 parties 
named in such petiti� or interested in tbe proceedings. and· to any others wbo sbal1 be
known to the court, or who sba1l claim to be so interested. If any party interested other 
tbaD tbe petitioner, or wbo may be affected by the proof, be a person under a disability, 
the court sba1I appoint a guardian ad litem to represe1Jt bis interest in the proceeding. 

B. 1be evidence upon sai.d petition sbaH be in writmg and filed. and the court sba11
make such order in respect to sucb record, boo� or other paper, or anything therein, as 
may be necessazy to secure the benefits thereof to tbe parti.es interested, or such other 
order as may be pruper in the case. 

Before such court sba11 .make such order, the petitioner sbaH cause to be served on 
the persons interested a notice in writing tbat be wiJ1 apply for such order, in the manner 
provided by § 8.01-296, at least ten da.ys before such order is to be made; but if such 
persons, or any of them, do not reside in this Commonwealth. or after due diligeace cannot 
be found therein. an order of publication may be issued as provided by§§ 8.01-316 and
8.01-317. 

Reviser's Note: 

Present §§ 8-282 and 8-283 are combined in this proposal. The

only major change is the abolishment of the practice of refening 
such matter to a commissioner; the procedure can be more 
expeditiously handled by the court itself. Other minor language 
changes - e.g. use of person under a disability - are made to comport 
with changes made throughout this Title. 
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§ 8.01-395. Validating certain proceedings under two preceding section.-All
proceedings bad in any case, under the provisions of§ 8.01.394, wherein a final judgment 
or decree bas stood unimpeached for more than twenty years are declared to be valid and 
binding in all respects. 

Reviser's Note: 

Present § 8-284 has been changed to a general validating 
statute. 

§ 8.01-396. No person incompetent to testify by reason of interest. or because a

party.-No person sba1l be incompetent to testify because of interest, or because of his 
being a party to any cmJ action; but be shall, if otherwise competent to testify, and subject 
to the roles of evidence and practice appli.cab/e to other witnesses, be competent to give 
evidence in bis own bebalf and be competent and compe/lable to attend and give evidence 
on bebalf of any other party to such action; but, in any case, the court. for good cause 
shown, may require any such person to attend and testify ore tenus and, upon bis failwe 
to so attend and testify, ma� exdude bis deposition. 

Revise�s Note: 

This is present § 8-28� without substantive change. 

§ 8.01-397. Corroboration required and evidence receivable when one party incapable
of testifying.-ln an action by or against a person who. from any cause, is incapable of 
testifying, or by or against the committee. trustee, executor, administrator, heir, or other 
representative of tbe person so incapable of testifying, no judgment or decree sbaJ1 be 
rendered in favor of an adverse or interested party founded on bis uncorroborated 
testimony; and in any such action, whether such adverse party testifies or not, all entries, 
memoranda, and declarations by the party so incapable of testifying made while be was 
capable. relevant to tbe matter in issue, may be received as evidence in all proceedings 
induding without limitation those to which a person under a disability is a party. 

Reviser's Note: 

Present § 8-286 has been amended to clearly indicate that it 
applies to proceedings in which a person under a disability is a 
party. Also. the receiving as evidence of the entries, etc .. of the 
person incapable of testifying shall no longer be contingent on the 
adverse party's testit)ing. 

§ 8.01-398. Competency of husband and wife to testify; privileged commumcations
and exceptions thereto.-A Husband and wife sball be competent witnesses to testify for 
or against each other in all dvil actions; provided that neither husband nor wife shall. 
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without tbe COJ2Sellt of tbe other, be aammed in ay actiOJJ as to any communication 
prtvately made by cme to the other wbile .maJrie4 nor sba1l either be permitted, without 
such coasent, to reveal in testimony alts- tbe mar.riage relation ceases any such 
cammmiicati012 made while the mar.riage subsisted. 

B. lb� proviso in subsection A of this section sba1l .not apply in those mstances
w.bere tbe Jaw. of this Commoznvealtb CO.Diers·· upon a spouse a right of action against the 
other spouse. 

Reviser's Note: 

Subsection A. of this section is a combination of present §§ 8-
287 and 8-289. 

At common law neither husband nor wife could sue the other; 
this incapacity arose out of the legal unity of the two. However, 
both by statute and case law this rule has largely been eroded away. 
[See e�g., Married Women's Act (1876), §§ 55-35 through 55-37) 
which rendered the wife sui juris and gave her full ownership and 
control of her property.] The last remaining vestige of the common 
law rule, but for one exception noted below, is the prohibition 
against actions for purely personal torts. 

Today, a spouse may sue or be sued by the other spouse (1) in a 
utract action [See Alexander v. AleDader, 85 Va. 353 (1888)] , (2) in a 

tort action for damage to his or her property [See VzgHant IIJS. Co. v. 
Bennett, 197 Va. 216 (1955)] , and (3) in a tort action for personal 
injury arising out of an automobile accident [See Sumtt v. 11wmpson, 
212 Va. 191 (1971)]. 

However, a change in the evidentiary law has not accompanied 
this expansion of the spouse's right of action. Under present § 8-289 
even in these instances when one spouse may sue the other, 
communications between the two made while married are 
privileged. 

As Mr. McCormick states: 

" ... husband and wife, while they would desire that their 
confidences be shielded from the outside world, would ordinarily 
anticipate that if a controversy between themselves should arise in 
which their mutual conversations would shed light on the merits, 
the interests of both would be served by full disclosures."' [See 
McCormick on Evidence,§ 84, p. 171 (2nd Ed. 1971)] 

Subsection B. of proposed § 8.01-398 adopts this idea. If by the 
laws of this Commonwealth one spouse is permitted to sue the 
other, the privileged status of communications between the two 
made while married is abrogated. 

Present § 8-22. Testimony of husbazld aD.d wife in criminal cases. To 'be transferred to 
.ntle 19.2. 

§ 8.01-399. Communications between physicians a.ad patients.-Except at the request
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of, or with the COJJSe1Jt of, the patumt, no duly li.censecl practitioner of any bra.Deb of tbe 
bealmg arts sball be required to testify ill any civil actio.a, respectiDg any mfonnation 
which be may have acquired irJ attendmg, evmining ar treatmg the patient in a 
p,ofeSSiolw capacity if such mfmmation was necessary to eaable bim to fur.aisb 
professioaal care to tlie patient; provided, however, that wile.a tbe physical or mental 
COJJdition of the patiezit is at issue .in suclJ act:iOJJ, or wbeJJ a court, ill the erercise of SOWJd 
discretioZJ., deems such disclosure .necessary to the proper admmistration of justice, no fact 
communicated to, or otbenrise leamed by, such practitioner ill coaaection · With such
attmda.Dce, enmination or treatment shall be privileged aZJd cfisclosure may be required.
11Jis section sba.1112ot be construed to repeal or otherwise affect the provisiollS of§ 65.1-91
relatmg to privileged commUDicatiOJJS between pbysicialJs and smJeo.as and employees
WJder the Worlane.a's Compensation Act. 7be provisioas of this section sball aot apply to
information communicated to any such practitiOllel' in an effort unlawfully to pl'()CUl'e a
narcotic drug, or unlawfully to J)J'OCUl'e the administration. of any sucb drug. A clillical
psychologist duly licensed under tbe provisiOIJS of § 54-309.l sbaI1 be considered a
practitioner of a branch of. tbe bea1iDg arts within tbe meani.Dg of tbis section.

Reviser's Note: 

Only minor language changes have been made to present § 8-
289.1. The only change in substance is making this section 
applicable to all courts and not just circuit courts. 

§ 8.01-400. Co.mmunicatio.ns between miJ2isters of religion and persons tbey cou.asel
or advise.-No regular mi1lister of religion, over the age of eighteen years, of my religi.ous 
organization or de.Dom.inatio.o usually referred to as a church, shall be required in givuJg 
testimony as a witness in any dvil action to disclose any mformation communicated to bim 
in a confidential manner, properly entrusted to bim ill his professional capacity and 
necessary to emble him to · discharge the functions of bis offi.ce accorrlmg to the usual 
course of bis practice or disciplille, wherein such perso11 so communicatiag such 
information about himself or another is seekilJg spiritual coWJSel and advice relative to a.tJd 
growi1Jg out of the blformatioa so imparted. 

Reviser's Note: 

No change has been made in present § 8-289.2 except to change 
the age to eighteen. 

§ 8.01-401. How adverse party may be enmmed; effect of relusaI to testify.-A. A
party caHed to testify for another, having an adverse mterest, may be ezamined by such 
other party accorditJg to the rules applicable to cross examination. 

B. U any party, required by another to testify on bis bebaif, refuses to testify, tbe
court, ofli.cer, or person before wbom tbe proceedmg is pending, .may, in addition to 

. punishing said party as for COJJtempt, dismiss the action, .« other proceeding of the party 
so refusiIJg, as to the whole or any part thereof, or may strike out and disregarcl tbe plea, 
answer, or other defense of sucb party, or any part thereof, as justice may require. 

Reviser's Note: 
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This proposal combines present §§ 8-290 and 8-291, with § 8-
291 being subsection A and § 8-290, subsection B. 

§ 8-290 has been altered to clearly indicate that the sanctions
listed are cumulative; the court may still hold the refusing party in 
contempt. 

§ 8.01-402. Members of State Crasb Investigation Team .not to be required to give
evidence in certain cases.-No member of the St.ate Highway Safety Division's Crash 
blvestigation Team sba11 be required to give evidence concemi.og aay statements made to 
bim ill the course of such investigation before any cowt or grand jury in any case 
iavolvmg a motor vehicle crash on the bigbways of the Commonwealth ill which any 
member or members of such Crash Investigation Team made or took . part in any 
investigation pursuant to a directive from the Director of tbe State Highway Safety 
Division for purposes of research and evaluation of tbe State's bigb.way safety program. 

Reviser's Note: 

No substantive change has been made to present § 8-296.1. 

§ 8.01-403. Witness proviZJg adverse; contradiction; prior inCOJJSistent statement-A
party produdD.g a witness sbaJ1 not be allowed to impeach bis credit by general evidence 
nF bad character, but he may, in case the witness sbaI1 in the opinion of the court prove 

·erse, by leave of the court, prove that he bas made at other times a statement
Jnsistent with bis present testimony; but before such last mentioned proof can be given

the circumstances of the supposed statement, sufficient to designate the particular 
occasion, must be mentioned to the witness, and he must be asked whether or not be bas 
made such statement .ln evezy such case the court, if requested by either party, shall 
instruct the jury not to coDSider the evidence of such inconsistent statements, except for 
the purpose of contradicting the witness. 

Reviser's Note: 

§ 8.01-403 is present § 8-292 unchanged.

§ 8.01-404. Contradiction by prior inconsistent wr:iting.-A witness may be cross­
examined as to previous statements made by him in writing or reduced into writ:iDg, 
relative to the subject matter of the civil action, without such writing being shown to him; 
but if it is intended to contradict such witness by the w.ritiD.g, bis attention must, before 
such contradictory proof can be given, be called to the particular occasion on which the 
writing is supposed to have been made, and be may be asked if be did not make a w.ritiD.g 
of the purport of the cme to be offered to contradict him, and if be denies making it, or 
does not admit its execution, it sbalI then be shown to him, and if be admits its 
genuinen� be sbaI1 be allowed to make bis own explanation of it; but it sbaH be 
compete.nt for the court at aJJY time during the trial to require the production of the 
writing for its mspe¢on, and the court may thereupon make such use of it for the purpose 
of the trial as it may think best. This section is subject to the qualification, that in Bl2 
action to recover for a personal injury or death by wrongful act or neglect no ex parte 
affidavit or statement in writing other than a deposition, after due notice, of a witness and 
no extrajudicial recording of the voice of such witness, or reproduction or transcript 
thereof, as to the facts or circumstances atteziding the wrongful act or neglect complained 
'>f, sba1l be used to contradict him. as a witness· in the case. Not.biIJg in this section shall bE 
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coZJStrUed to prohibit the use of any such ex parte affidavit or statement in u action on an 
.izJsura.nce policy based upon a judgment recovered m a personal injury or death by 
wrongful act case. 

Reviser's Note: 

The sentence in present § 8-293 applying its provisions to 
criminal cases has been deleted. Also, the phrase "civil action'' has 
been inserted in the frist sentence to clearly indicate that this 
section applies to all civil proceedings. 

§ 8.01-405. Who may administer oath to witness.-Aay person before whom a
witness is to be exami.necl may admimster an oath to such Witness. 

Reviser's Note: 

No change is made in present § 8-294. 

§ 8.01-406. lnterpreters.-1.nterpreters sba.U be sworn truly so to do.

Revisers Note: 

Present § 8-295 has been re-written. However, no change in 
·substance is intended.

Article 5. 

Compelliag Atteadance of Witnesses, etc. 

§ 8.01-407. How summons for witness issued, aad to whom directed; prior permission
of court to summon certain officials and judges; attendance before cornroissioner of other 
state.-A. A summons may be issued, directed as prescribed in § 8.01-292, commanding 
the officer to summO.D any person to attend on the day aad at the place that such 
attendance is desired, to give evidence before a court, grand jury, arbitrators, magistrate, 
notazy, or any commissioner or other person appomted by a court or actiilg under its 
process or authority in a judicial or quasi-judicial capacity. The summons may be issued, if 
the attendance be desired at a court or ill a proceedilJg pencJmg ill a court, by the clerk 
thereof; if before a commissioner in chancery or other cornrnissiooer of a court, by the 
clerk of the court in which the matter is pendmg, or by such commissiODet i.D cballcezy or 
other commissioner; if before a nowy or other officer takiJJg a deposition, by such notary 
or other officer at tbe instance of the attorney desiring .tbe attendance of the person 
sought; if before a grand jury, by the Attorney for the Commonwealth, or the clerk of the 
court, at the instance of the Attorney for the Commonwealth; and in other cases, by the 
clerk of the circuit court of the couaty or city ill wbicb tbe attendance is desired. It shall 
express on whose bebalf, and in what case or about what matter, the witness is to attend. 
Failure to respond to any such summons shall be punishable by tbe court in which the 
proceeding is pending as for contempt 

256 



B. No subpoena sbaI1, w.itbout permission of the court first obtamed, issUe for tbe

attendance of the Governor, Ueuteaant Governor, or Attomey General of this 
eommoawealtb, or a judge of aay court thereof; the President or Vice President of tbe 
United States; any member of t.be President's Cab.met; aay Ambassador or Coasu1; or a11.y 
.Military Officer on active duty holding tbe rant of Admital or General. 

C This section sbalJ be deemed to authoriZe a summons to compel atteadaace of a 
citizen of the Commonwealth before cornmissioners or other petSOIJS appointed by 
authority of another state when the summons requires tbe atteadaace of such witness at a

'J)lace not out of bis COWJty or city. 

Reviser's Note: 

The scope of present § 8-296 is extended to include persons 
acting in a judicial or quasi-judicial capacity, and altered to delete 
umpires, justice, coroner, and surveyor. The court's power to punish 
as for contempt (See § 18.2-456(5)) is expressly included so as to 
permit such punishment for disobedience of any summons 
authorized. Subsection B., requiring prior court order to summon 
certain officials and judges, is new. Present § 8-297 has been made 
subsection C. of this section, without substantive change. 

§ 8.01-408. RecogniZance taken upon continuance of case.-Upon the co.r.ztinuance of
a.ay dvil case in a court, the court shall at the request of any party litigant require such 
pa:r v.itnesses then present to enter into recognizance in such peDalty as tbe court may 
d� oper, either with or without security, for their appearance to gtve evidence in such 
case on such day as may then be fixed for tbe trial thereof, such recognizance to be taken. 
conditioned, and entered of record in the same manner provided m §§ 19.2-135 to 19.2·137, 
for takbJg recognizance. 

Reviser's Note: 

The application of present § 8-298 to criminal cases has been 
deleted in this proposal and the provisions of this statute have been 
made applicable to all courts. 

§ 8.01-409. When court may have process for witness executed by its ow.o officer in
another county or dty.-Whe.aever on the callbJg or during the trial of a ciVi1 case in any 
court it appears to tbe court that it is necessary to bave a witness trom a cmmty or city 
other than that of trial, the summons, rule, or attachment issued for such witness from the 
t.tial court may, when the court so orders, be executed by its officers in any couaty or d.ty 
of the Commonwealt4 for which services the officer sba1l be allowed a m..co.oable 
compensation by the court. 

Reviser's Note: 

As in proposed§ 8.01-408, the application of present§ 8-299 to 
criminal cases has been deleted. Also the provisions of this statute 
have been made applicable to all courts. 
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§ 8.-01-UO. Convicrs as wnaesses m c1Vil acuons.-Whenever any party m a czviJ
acaon m any circuit court m dus Common.wealth sbaJ1 reqwre as a witness m bis behalf, a 
convzct or pnsoner m a  correcuonal or penal mstituuon as defined m § 53·19.18, the court, 
on the· appbcauon of such party or lus attorney may, m lus discretion and upon 
CODS1deratJOD of the m:JpOrtaDce of the personal appearance of the witness md the nature 
of the offeDSe for wbJcb be lS J112pnsoned. issue an order to tbe Director of the Department 
of ColT'eCtlons to deliver such Mtness to the sheriff of the county or tbe czry, as the case 
ma\· be. who sba1l go where such Mtness may then be. Ui:zder such condiuons as sbaH be 
prescribed by r.be supenntendent of tbe msuruaon. such officer sbaJ1 cam· the convict to 
the cowt to tesury as such WJtness. and ��er be shall have so testified and been released 
as such witness, cany bun back to the place whence be came. 

If necessan: the sheriff may confine me convict for tbe mgbt m any co.nn>.menc city 
or county correctional mstztuuon. 

Under such rules and regulaoons as tbe supenntendent of such an mstztuaon may 
prescribe, any party to a cl\'il acoon m am• ClZ'CWt coun m tbls Commonwealth may take 
the deposition of a convict or pnsoaer m the mstJtutzon, wlucb depositJ.on, when talc� 
ma\' be acbmssible m evidence as other depos1uons m avil actions. 

The parry seekmg the testlmony of such pnsoner sba1J advance a sum suffio.ent to 
defrav the expenses and compensation or the officers. which the cowt, m its discretion, 
mu· tax as other costs. 

Reviser's Note: 

Several mmor language changes have been made m present § 8-

300.1 without changing 1ts substance - e.g. the adoption by 
reterence of the defirut1on of correcuonal and penal msututions m § 
53-19.18. Also the final phrase m the first paragraph of the present
secuon pertammg to expenses of the shenff will be relocated m Title 
14.1. 

Present§ 8-300. Convicts as witnesses in cnmmal cases. To be 
transferred to Title 19.2. 

Article 6. 

UIJilorm Fomgn Depositioas Act. 

§ 8.01..fll. Compelling atteBdance or wimesses for talang depositions to be used m
foreign- Junsdicaon.-Wbenever anv manaate, writ or commission 1s issued out of any 
cowt of record zn my other state, temton·. distnct or foreign JunsdictJon, or whenever 
upon nonce or agreement zt 1s reqwred ro !ake the tesamo.ny of a witness or WJtnesses m 
dus Commonwealth, wnnesses ma\.· be compelled to appear·and testify m the same maimer 
and by the same process and proceeding as may be employed for the purpose of takmg 
teswnonr m proceedings pending m tJus Commonwealth. 

§ 8.01-412. Vniforzrut\· of interprerao012: reciprocal pnvileges.-Thls arode shall be so 
znterpreted and consrrued as ro eftectuate 1rs general purposes to make uniform the law of 
those states Plluch enact it. The pnvilege e:aended co persons m other states by § 8.01-411 
shall only appfr to those states winch extended the same pnvilege to persons m tbls 
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CommOJJwealtb.

§ 8.01-413. Short title..-Tlzis artide may be cited as tlJe Unifmm Foreign. Depositions

Reviser's Note: 

The Uniform Foreign Depositions Act of present §§ 8-316 
through 8-316.3, has been adopted without substantive change. 

§ 8.01-413. Certain copies of hospital records or papers of patie.nt-A lzt any case
where tbe origmal hospital records or papers of any patient in a hospital or b:JstitutiOD. for 
the treatment of physical or mental sidmess or iils are admissible or would be admissible 
as evidence, any typewritteJJ copy, photograph, photostatic copy, or microphotograph 
thereof shall be admissible as evidence in any court of this Commonwealth m like manner 
as the origmal, provided said typewritten copy, photograph, photostatic copy or 
-.ucrophotograph is properly authenticated by such hospital employees as would bave 

rthority to release or produce ill court the origmal records. 

B. Copies of hospital records or papers sba1I be fumished to the patieat or bis
attomey upon such patient's or attorney's written reqiJest; provided, however, that copies 
of a patieD.t1s mental records shall not be fumished to such patient where the patient's 
treatiJJg physician has made a part of the patient's records a written statement that ill bis 
opinion the furnisbing to or review by the pa.tient of such records would be injurious to the 
patient's mental health or weH-being, but in any such case such records sbal1 be fumisbed 
to the patient's attorney. A reasonable charge may be made for such copies. 

Reviser's Note: 

Present§ 8-277.1 was amended in the 1976 General Assembly 
by the addition of subsection B. This proposal makes no changes in 
the amended statute except to remove the requirement that a 
charge be made for such services .. 

Present § B-329.1. Admission of results· of blood tests in divorce or support 
proceedings where question of pateraity arises.-

Reviser's Note: 

Present § 8-329.1 is to be transferred without any change, to 
Title 20. 

A;ddes. 
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§ 8.01-414." Atfidavit prima fade evidence of ncmresidellce.-lzl any actioJJ. an
affidavit that a witness or party resides out of this Commomvealtb, or is oat of it, sba1l be 
prima fa.cie evidence of the fact, although such affidavit be made by a party, and without 
previous notice. 

§ 8.01-415. Affidavit evidence of publication.-Wben anytbiDg is authorized or
required by law to be. published in a IJewspaper, tbe certmcate of the editor, publisher, 
business � or assistant business manager, or the affidavit of any other person, sbaI1 
be admitted as evidence of what is stated herein as to the publicatioIJ. 

§ 8.01-416. Affidavit re damages of five hundred dollars or less to motor vebicle.-ln
a civil action in any court to recover for damaJes of five hUZJdred dollars or less to a motor 
vehicle, evideDce as to sucb damages may be presented by an itemized estimate swom to 
by a person wbo also makes oath (i) that be is. a motor vehicle repairman or estimator 
qualified to determme the amoWJt of such damage; (ii) as to the apprc»cimate lmgtb. of 
time that be bas engaged in such work; and (iii) as to the trade name and address of bis 
business ed employez:. 

Reviser's Note: 

Article 8 of this proposed Evidence Chapter adopts §§ 8-328 and 
8-329 without substantial change. The admission into evidence of an
ex parte estimate of the damages to a motor vehicle, now applicable
pursuant to § 16.1-88.1 only to general district courts, is made
applicable by§ 8.01-416 to all courts.·

Articles . .

§ 8.01-417. Copies of written state.meats or transcriptions of verbal statements by
injured person to be deJivered to mm.--Any person who takes from a person who bas 
sustained a personal injury a signed written statement or voice recording of BJJY statement 
relative to such injury shall deliver to such injured person a copy of such written 
statemellt forthwith or a verified typed transcriptiOJJ of such recording witbm thirty days 
from the date sue.& statement was given or recording made, when and if the state.meat or 
recording is transcribed or iD aH cases when requested by the injured person or bis 
attorney. 

Reviserts Note: 

Present § 8-628.2 has been adopted without change. 

§ 8.01-418. 'When plea of guilty or nolo contendere or forfeiture in criminal
prosecution admissible in dvu action; proof of such plea.-W1Jeaever, in any civil action. it 
is contended that any party thereto pled guilty or nolo contendere or suffered a forfeiture 
in a criminal prosecution which arose out of the same occurrence upon which the dvil 
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adion is based, evidence of said plea or forfeiture as shown by tbe records of the crimbJa1 
c:ourt s.lJa11 be admissible; ud wbere the records of tbe court in which such prosecution 
was bad are sil.ent or ambiguous as to whetber or not such plea was made or forfeiture 
occurred the court bearing the civil case sbal1 admit sucb evideace oa tbe question of such 
plea or forfeiture as may be relevant, and the question of whether such plea was made or 
forfeiture suffered sbal1 be .a question for the � to determizJe. 

Reviser's Note: 

Present § 8-267.l, is broadened to include the party's having 
pied nolo contendere or suffered a forfeiture. It has been changed to 
provide that in the event of a dispute about such plea or forfeiture, 
the question is to be decided by the court. 

§ 8.01-419. Table of life expectaacy.-Wbeaever, iD aay case .aot otherwise
spec:ificalJy provided for, it is necessar.y to establish the expectaacy of con'tinued life of any 
person from any period of such person's life, whether he be Hvmg at the time or not, the 
following table shall be received .irJ all courts and by all persons having power to determine 
litigation as evidence, with other evidence as to the health, coastitution and habits of such 
person, of such expectancy represented by the figures .ir:t the following columns: 

AGE 
0 
l 

2 
3 
4 
5 
6 

7 
8 
9 

10 

11 
12 
13 
14 
15 

16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 

31 
32 

Btr11f 
SEllS 

71.3 
71.6 
70.7 
89.8 
68.8 
67.8 
66.9 
65.9 
64.9 
64.0 
63.0 
62.0 
61.0 
60.0 
59.l

58.1 
57.1 

56.2 
55.3 
54.3 
53.4 
52.5 
51.6 

50.6 
49.7 
48.8 
47.9 
46.9 
46.0 
45.1 
44.1 
43.2 
42.3 
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MALE 
67.6 
67.9 
67.0 
66.l

65.1 
64.2 
63.2 
82.3 
61.3 
60.3 
59.3 
58.3 
57.3 
56.4 

55.4. 
54.5 
53.5 
52.6 
51.7 
50.8 
49.9 
49.0 
48.1 
47.2 
46.3 
45.4 
44.5 
43.6 
42.7 
41.8 
40.9 
39.9 
39.0 

FFJIALE 
75.3 
75.5
74.5
73.6
72.8
71.7
70.7
69.7
68.7
67.8
66.8
65.8
64.8
63.8
62.8
61.9
60.9
59.9
59.0
58.D
57.l

56.1
55.l

54.2 
53.2 
52.3 
51.3 
50.3 
49.4 
48.4 
47.5 
46.5 
45.5 



33 41.3 38.l 44.8 
34 40.4 37.2 43.6 
35 39.S . 36.3 42.7 
38 38.5 35.4 41.8 
37 .37.6 . 34.5 40.8 
38 38.7 33.6 39.9 
39 35.8 32.7 39.0 
40 34.9 31.8 38.0 
41 34.0 30.9 37.1 
42 33.l 30.0 ·36.2
43 32.2 29.2 35.3

44 31.3 28.3 34.4
45 30.5 27.5 33.5
46 29.6 26.6 32.6
47 28.B 25.8 31.7
48 27.9 25.0 30.9
49 27.1 24.2 30.0
50 28.3 23.4 29.1
51 25.5 22.B 28.3
52 24.6 21.8 27.4
53 23.8 21.1 26.6
54 23.1 20.3 25.7
55 22.3 19.6 24.9
56 21.5 18.9 24.1
57 20.B 18.2 23.3
58 20.0 17.5 22.5
59 19.3 16.8 21.7
60 18.6 16.2 20.9
61 17.9 15.5 20.2
62 17.2 14.9 19.4
63 18.6 14.3 18.6
64 15.9 13.7 17.9
65 15.3 13.1 17.2
66 14.6 12.6 16.4
67 14.0 12.0 15.7
68 13.4 11.5 15.0
69 12.8 10.9 14.S
70 12.2 10.4 13.6
71 11.6 9.9 12.9
72 11.0 9.5 12.3
73 10.5 9.0 11.7
74 10.0 8.6 11.1

75 9.5 8.2 10.5

76 9.0 7.8 9.9 
77 8.6 7.4 9.4 
78 8.1 7.0 8.9 
79 7.7 6.7 8.4 

80 7.3 6.4 7.9 

81 6�9 6.1 7.5 
82 6.6 5.8 7.1 
83 6.2 5.5 8.6 
84 5.8 5.1 8.2 
85 5.4 4.8 5.8 
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Revisers Note: 

Toe statistics in the present section § S...263.1 were derived from 
Vital Statistics of the United States, 19637 Volume 11, published by the United 
States Department of Health, Education and Welfare. The figures in 
the proposed section represent that Department's 1973 update of 
these statistics. �--· 4 ....-r� u, � �LJ.� . 

I r 
. 

§ 8.01-420. Depositions as basis for motion for summazy judgment or to strike
evidence.-No motion for summazy judgment or to strike the evidence sbal1 be sustained 
when based in whole or in part upon any discovery depositioDS rmder Rule 4:5, unless all
parties to the suit or action sba11 agree that such deposition may be so used. To the extent 
tbat it colJflicts with the provisioDS of this section, Rule 4:7 of the Rules of the Supreme 

. Court of V.u:ginia is hereby superseded. 

Revisers Note: 

No change is made in present§ S...315.1. This provision is also 
f�··..,_d in Rule of Court 4:7(e). Its retention here is an exception to 
t general procedure of repealing those statutes adequately 
c, . .-red by the Rules. However, the Code Com.mission strongly 
endorses the substance of this statute and therefore desires its
retention in Title 8. 

§ 8.01-420.1. Abolition of common Jaw perpetuation of testimony.-The common law
proceeding to perpetuate testimony is abolished. 

Reviser's Note: 

This is a new section. See the note at the beginning of this 
chapter. This section contemplates an amendment to Rule 4:2 which 
will adequately provide for the perpetuation of testimony. 

Qapter 15. 

Paymeat ad Set-OIi. 

§ 8.01-421. Payment may be pleaded; payment into court of part of claim; procedure
upon such payme.at.-A In any action for recovery of a debt the defendant may plead 
payment of the debt or any part thereof prior to the commencement of the action. 

B. In any personal action, the defendant may pay into court a sum of money on
account of what is claimed, or way of compensation or amends, and plead that he is not 
indebted to the plaintiff, or · that the plaintiff bas aot sustained damages, to a greater 
amount than such sum. The plaintiff may accept such sum either in full satifaction, and 
• • "'rJ have judgment for bis costs, or in part satisfaction, and reply to the allegations of the
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defemJant's pleadings, and, if issue thereon be fouad for tbe defendant, judgment sbal1 be 
given for tbe defendallt, and be sba1l recover bis costs. 

Reviser's Note: 

Present § 8-236 has been rewritten to clarify the statute and 
inserted as subsection A of this proposed statute. Subsection A is 
limited to debts. 

Present §§ 8-237 and 8-238 will become proposed subsection B. 
and minor language changes have been made. This statute pertains 
to "any personal action" and for example, the defendant could come 
in and make compensation to stop the interest on damages from 
continuing to run pending the outcome of the action. Present § 8-238 
is the second sentence of proposed subsection B. without change. 

Present § &-239. Right of set-off recognized; counterclaims and crossc1aims in courts 
of record. To be deleted. 

Reviser's Note: 

This statute was placed in the Code in 1954 after some 
consideration when· the rules were relatively new and the 
counterclaim statutes had not been extensively used. The rules are 
adequate and the statute no longer has any usefulness. 

Present § 8-239.1. Counterclaims in proceedings before trial justices. 

Present § 8-239.2. Cross--claims in proceedings before trial justices. 

Reviser's Note: 

Sections 8-239.1 and 8-239.2 are being transferred to Title 16.1. 
in which they will be more appropriately located. The terms "any 
general district court,, and "court" have been substituted for the 
term "trial justice" throughout these sections. 

Present § 8-240. When in action on contract surety may cor.mtercla.im on claim of 
principal against plaintiff. 

Reviser's Note: 

This section is being deleted. In its present form it is declaratory 
merely of the existing case law of suretyship as it existed prior to 
courterclaim rules of court. Rule 3:8 now permits a defendant to 
assert any claim he has against the plaintiff which� it is believed, is 
broad enough to make available to the counterclaiming surety both 
a claim in favor of his principal and a claim which the surety has 
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against the plaintiff creditor .. Although the rule changes the law of 
suretyship, many of the courts and commentators have sharply 
critized the case law and tended to favor the principle embodied in 
the rule of court. The rule of court governs. 

Present § 8-240.1. W'hen plaintiff allowed co� set-off; tna1 of issue. 

Reviser's Note: 

This section is being delet� It is believed that the rules of court 
are adequate. · · 

§ 8.01-422. Pleading equitable defenses.--ln my action on a contract, the defendant
may file a pleadmg, alleging any matter wmch would entitle him to relief in equity, in 
whole or in part., agaiIJst the obligation of the contract; or, if tbe contract be by deed, 
aDegmg any such matter arisillg under the contract ezistiDg before its e.xecutiOJJ, or any 
such mistake therein, or in the execution thereof, ot any such other matter as would entitle 
bim to sucb relief ia equity; and in either case alleging the amount to wbicb be is entitled 
by reason of the matters. contained ill the pleading. If the amount claimed by tbe defendant 
aceed the amowzt .of tbe plaiD.t.iff's claim the cowt may, in a pro-per case, give judgmeat 
m favor of the deleadant for such excess. 

Reviser's Note: 

This is present § 8-241. Rule 3:8 covers nearly any defense to an 
action or claim, but upon close examination, the rule in its present 
form does not appear to include equitable defenses to a contract 
such as estoppel or unconscionability. Therefore, the Code 
Commission's decision is to retain this section with no changes. 

Present § 8-244. When action deemed brought on coWJterclaim or crossclaim; statute 
of limitations; defendallt's conseot required for dismissal 

Reviser's Note: 

The provisions of this section have been incorporated in other 
sections. Insofar as the treatment of a counterclaim or crossclaim is 
deemed to be the bringing a new action, it is believed that the Rules 
of Court together with the language in proposed·§ 8.01-233 cover 
this subject. Proposed § 8.01-233 incorporates the first provision of 
present § 8-244 with respect to commencement of the action and 
also includes the provision relating to tolling of the statute of 
limitations. The last sentence of present § 8-244 has been amended 
and it is now incorporated in the proposed nonsuit statute (see 
proposed § 8.01-380). 

Present § 8-245. Procedure on defendant's c:laim; excess. 

Reviser's Note: 
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This section is being deleted since it has little utility and is 
perhaps obsolete. 

§ 8.01-423. Wbea plaiatiff claims as assigDee or t:raJJsferee.--11 tbe plaintiff cla:ims as
assigZJee or transferee under a person with whom the contract sued Oil was on,iDa1ly 
made, �d the defeadaD.t's claim exceeds the plaiJJtilf's demand, tbe defendant: 

� 
I. bJ his counterclaim, may waive the beaelit of bis claim as to any ercess beyond

the plaintifrs claim, whereupon, tbe furtber proceedings sball 'be upon the plaintifrs claim 
and the defendant's counterclaim as a deieDSe thereto; or 

2. 1:astead of sucb waiver sucb defendant may, by rule issued by tbe court, to which
rule sba11 be a.tt:acbed a copy of the counterclaim ud served oa tb.e person, urzder whom 
plaintiff claims as aforesaid, make sucb person a party to tbe action; ud, on the trial of 
the case, tbe jury sbal1 ascertain and apply, tbe a.mount and mterest to which tbe 
defezldant is tmtitled; aml, for any excess beyon.d the plamt:Hrs demazJd for wbicb. sucb 
person under whom tbe plaintiff claims as aforesaid is liable, with such interest as the 
cowt or jury allows, judgment sball 'be rendered for the defendant apiDst such person. 

Reviser's· Note: 

This is present § 8-246 from which the phrase "or, on his 
application, issued by the clerk of the court in vacation" has been 
deleted from subdivision 2. Also; the phrase "as provided in the 
preceding section" has been deleted from such subdivision. 

Present§ 8-247. Effect of chapter on voluntary bonds. 

Reviser's Note: 

This section is obsolete and is therefore being deleted. 

afAP'lER 16. 

Compromises. 

§ 8.01-424. Approval of compromises ozi 'beba1f of persons UZJder a disability in suits
or actions to which they are parties.-A In aay action or suit wbereia a person uoder a 
disability is a party, tbe court in which the same is pending sba1l have the power to 
approve and ccmfbm a compromise of tbe matters in coatroversY, 0.1J beba1f of such party, 
including cl.aims under the proVisions of any liability i.usuraDce policy, if such compromise 
shall be deemed to be to the iD.terest of the party; and any order or decree approving and 
confirming any such compromise sbal1 be binding upon such· party, ercept that the same 
may be set aside for fraud. 

B. In case of damage to the person or property of a person under a disability, caused
by the wrongful act, neglect or default of any person, when death did not ensue therefrom, 
any person interested in compromise of any claim for such damages, includi.ng 4DY claim 
under the provisions of any liability insurance policy, may upon motion to tbe court itJ 
which tbe action is pending for the recovery of damages on account of such injury, or if ao 
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such action is pendmg, the.a to any circuit court, move the court to approye the 
compromise. 1be movarzt sba1l give reasonabfe D.otice of such motion to all parties who 
ma.y be interested in the compromise. Wbetber or aot the movaat is petSOtJ under a 
disability, the court sba11 appoint a gwudiaJJ ad 1item, who may be the attomey of record 
ftJr such persmt, to ,epresent the interest of tbe person under a disability. 

C. The compromise action sba1l be in accordance with tbe applicable provisions of §
. 8.01-55, provided that notbillg i1J this sectiOZJ sbal1 be COD.Stnled to affect the provisioas of 
§ 8.01-76, except that i1J such actiOZJ the court may izJ its discretion direct tbe paymeat of
the proceeds of tbe compromise agreement, when app.roved, as follows: (1) payment of the
sum into court as provided by § 8.01-600; or (2) to a duly qualified fiduciary of tbe person
under a disability, after due mquuy as to the adequacy of tbe lxmd of such fiduciary; or (3)
as provided m. § 8.01-606.

Reviser's Note: 

This is a combination of present§§ 8-169 and 8-170. (§ 8-169 
appears as subsection· A followed by subsections B. and C. from 
present § 8-170). 

In the revision to Title 8, the new phrase "person under a 
disability" has been adopted in most instances in lieu of such 
present terms as "'incompetent,,, "incapacitated,'' "insane" or 

�ant"; this term, as defined, includes all persons unable to protect 
.r property or legal rights regardless of the particular impairment 

or malady. This term is used in this section. 

A substantive change in the proposal is the elimination of the 
right of an infant to attack an order of compromise within six 
months after his majority. The present statute does not accord 
similar protection to an "idiot or lunatic" even though such a person 
could be restored to full competency. Moreover, subsection B., 
which sets forth the procedure for compromise of claims for 
persons under disabilities, has been changed to insure that an 
infant's interests are protected by a guardian ad litem. Thus, it is 
submitted that an infant does not need the additional leeway of 
present§ 8-169. 

Present § 8-170 has been completely rewritten to simplify the 
procedure for compromising personal injury and property claims of 
persons under a disability. In all instances a guardian ad litem must 
be appointed to represent the interests of the person under the 
disability. This additional protection is an extension of similar 
protection provided by the present section where a fiduciary or a 
relative of the person under the disability is the movant. Thus all 
parties under disability are treated alike irrespective of the 
relationship of the nominal party to the real party in interest. The 
court may appoint as the guardian ad litem the attorney of record of 
the person under a disability - a discretion also granted in proposed 
subsection B. of § 8.01-9 (when guardian ad litem need not be 
appointed for person under a disability). 

Similarly, there is added protection provided by the deletion of 
the provision in the present section whereby it is unnecessary to 
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make a party to such proceedings any person whose whereabouts is 
unknown. This may be exactly the type of party whose interest 
should be represented by a guardian ad litem. 

The provisions pertaining to the court wherein such motion for 
compromise should be made have also been altered. If an action to 
recover damages for injury to a person under a disability or his 

�·property has been filed, the motion seeking approval of the 
compromise must be presented to the court in which that action is 
pending. However, if no such action has been brought, the motion 
may be made to any circuit court within the Commonwealth. This 
change to the present law is in conformity with the broadened 
venue provisions of proposed Chapter 5. Moreovert - if the parties 
have been able to agree to a compromise, it is likely that they also 
can agree upon a mutually convenient circuit court to approve that 
compromise. 

Finally, the present provisions dealing with procedures set forth
in other sections of the Code which are incorporated in the present §
8-170 have been retained. See §§ 8.01 ... 55 (Wrongflµ death
compromise), 8.01-76 (Disposition of proceeds from sales of lands of
persons under disabilities), 8.01-600 (Deposit of money -under
court's control), 8.01-606 (Payment of small amounts to infants,
etc).

Note: (1) The reference in present § 8-170 to "person or 
corporation" was shortened in the proposal to "person'' since 
person is defined in§ 1-13.19 to include corporations. 

§ 8.01-425. How fiduciaries may compromise Jiabiliti.es clue to or from tbem.--A.ny
fiduciary may compromise any Habuity due to or from bim, provided that such co� 
be ratified and approved by a court of competent jurisdiction, all parties in interest being 
before such court by proper process. When sucb com.promise shall have beell so ratified 
and approved, it sba1I be binding on all parties in interest ·before such court. Notbing 
C01Jtained in this section sba11 affect the right of iademaity oi of contribution among the 
parties. 

Reviser's Note: 

No substantive change has been made in present§ 8-171. Since 
the term "compound" means compromise, it has been deleted as 
being redundant. With the deletion of present § 8-172 
recommended, present § 8-173 has been incorporated in proposed § 
8.01-171 as the last sentence thereto. 

Present § 8-172. Compromises in suits admimsterilJg as.sets of joint stock companies. 
To be deleted. 

Reviser's Note: 

Joint stock companies are an enigma under current Virginia 
law. This section is the only one in the Code referring to such 
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organizations which have apparently fallen into disuse. 

CHAP'lER 17. 

lnd,ments _, Deenes.Geaerally. 

Arddel. 

In GellenlL 

§ 8.01-426. "Judginmt" includes decree.-A deaee for land or specific pe.rsoml
property, and a decree or order requirmg the payment of money, sba1l bave tbe etfect of a 
judgment for such la.ad, property, or mo.uey, and be embraced by the word '1uclgmeat", 
where used m tbis cbapter or iD. Chapters 18, 19 or 20 of this title or bl Title 43; but a 
party' may proceed to eany into eecution a decree or order in cbancezy other than for the 
payment of money, as he might have dolle if tbis and the foHowb:Jg section bad .not been 
enacted. . 

Reviser's Note: 

'The Revisers recommend no change to present 

·343.

§ 8.01-427. Persons entitled uzider decree deemed judgment creditors; execution on
decree.;.....T.lJe persons entitled to the benefit of any decree or order requir:iDg the payment 
of _money sba.11 be deemed judgment creditors, although the money be required to be paid 
into a court, or a bank, or other· place ··of deposit. In such case, an execution on the decree 
or order sba1I make such recital thereof, and of the parties to it, as may be necessary to 
identify tbe case; and 'if a time be specified in the decree or order within which the 
payment is to be made, the execution sball not issue rmt:D the expiration of tbat time. 

Revisers ·Note: 

This is present § 8-344 without substantive change. 

Present § ·8-347. Wben judgment by default on scite lacias to become fiaal.-To be 
deleted. . ' . . 

.. Reviser's Note: 

It is believed that this section is unnecessary in view of the
present method for extending the life of a judgment. (See present § 
8-396t proposed§ 8.01-251) 

· Proposed§ 8.0l-f28. SettizJg aside default judgments, clerical mistakes, independent
actions to relieve a party from � jud,meat, or proceediDgs; grounds and time Jimi:tations. 
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A. Default ft'dfflneats and rlccme§ pro CODlesso· summar.Y pn>cedure.-Upcm motion
of tbe j&iaimat debtor and after nascmab.le ZJotice � the opposite party, bis attomey of 
record or otber a,mt, the court may s« Mkl@ a .hKfS!'!!tt by defaµlt or a 4ccr:ec R!'D 
= upcm tile &lf<rwh:w ruuzcts· lil fraud on tiie cqgpt. (IJJ a void judgmeDt, (ii,J oa 

ii accord and saUslactioa.. Such mqtitm op tile groad of fraud m1 tbe eqmt shall 
. ..be made within two years &om tJJe date of the judgment or decree. 

B. Clerical mist.akes.-Qerical .mistakes iD. aD jud,gemmts or other parts of the record
ud erron therein arising 1imn averm,ht or bom an iDadverteat omissioa may be 
corrected by tbe court at any time cm its own ilJmative or upon the motio.a of any party 
and after sucll notice, as the court may Older. DuriJJB the petJdeaey of an appeal, such 
.mistakes may be corrected before the appeal is docketed bJ tbe appellate court, and 
thereafter wlJile tlle appeal is pendiag sucb .mistakes may be corrected 1Vith leave of tbe 
appellate court. 

C. Otller iud,mmts or proceeding,:.. Tbis segiqn does act ljmjt Ure �of tbe 
e,mm_to entertain at any time an mdependent action to relieve a party 1imn ll1IY • 1"gmeo{
or proceeding, .or to gram relief to a defendaZJt not served with process as provided m § 
B.OI-322, or to set aside a judgment or decree for fraud upon tbe court 

Reviser's Note: 

1be Supreme Court has stated that "the full intent and meaning 
of present§ 8-348 is not clear." ( Federal Realtyv. Litterio & Co., 213 Va. 3 
(1912)) In a more recent case, HighwayCommissicmerv. Easley, 215 Va. 197 
(1974), involving condemnation, the Supreme Court ruled that a 
final order could be amended pursuant to § 8-348. The amended 
order corrected a clerical as well as a procedural error. The clerical 
error was an incorrect statement that there were no exceptions to 
the commissioner's report; the procedural error was the lack of 
endorsement of the order by the landowner's counsel. An analysis of · 
the court's opinion and the dissent indicates that the Supreme Court 
has had difficulty in determining the applicability of this section. 
See also Federal Realty, supra. 

The Consultants recommend that the proposed section be 
adopted and that present § 8-348 be repealed. The pro 
ada · 55 and and is desi ed to · · e
and practical tban present § • The time limitation for setting
«side a default judgmeut or decreeftconfesso on the ;;°und of
fiiud on the cout:t bas.bieo riancftd m:ttuee to @a _ars .. No 
limitation period is provided when the ground is a void judgment or 
an .accord and satisfaction. (See§ 8.01-428 A.) In addition, no time 
limitation is proposed for the grounds set forth in § 8.01-428 B. 
Clerical Mistakes and § 8.01-428 C. Other judgments, decrees, 
orders or proceedings. .. 

· . A court's inherent equity power: to entertain an independent
action to relieve a party from any judgment has been preserved. 

§ 8.01-429. Action of appellate court when there miglJt be redress UJ2der § 8.01-428.­
No appeal sbaJl be aDowed by the Supreme Court or any justice thereof for any matter for 
which a judgment or decree is liable to be reversed or ammded, on mo£ion as aforesaid, by 
the court wbicb rendered it, or the judge thereof, until sucb motion be made ud overruled 
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m whole or in part And wbea the Supreme Court hears a case wbereia an appeal bas been 
allowed, jf it appears tbat, eitber' before or since tbe same was allowed, the judgmeat or 
decree bas been so amended, die Sup.re.me Comt sbaI1 af:titm tbe judgment or decree, 
unless tbere be other error; ad if it appear tbat the amendment ought to � llD.d Im DOt

been made, the Supreme Court may ma.lee suc:b ameudment, and affirm m like maaner tbe 
judgment or deaee, unless there be other error� •..

Reviser's Note: 

This is present § 8-349 without substantive change. 

§ 8.01-430. When fitlaJ judgment to be eatered after verdict set aside.-Whe.a the 
verdict of a jury b:J a cml action is set aside by a trial court upon tbe groUDd that it· is 
contnuy to the evideace, or w.itbout evidmce to support� a new tzial sba1l .aot be gnmted 
if there is sufficient evidence 'before tbe court to eaable it to decide tbe case upon its 
merits, but suc:b fiDa1 judgme11.t sbal1 be entered as to the court sbaJl seem right and 
proper. If necessary to assess damages which have not been assessed, the court may 
em.panel a jury at its bar to .malce such assessment, ud then enter suc:b fbJa1 judgment 

Nothing in this section contained sba11 be construed to give to trial courts any greater
power over verdicts then they now have under eJCisttDg rules of procedure, nor to impair 
the right to move for a new trial on the ground of after discovered evidence. 

Reviser's Note: 

This is present § 8-352 without change. 

Present § s.353. How judgment entered o.n bond for payment of mo.ney.-To be 
deleted. 

Reviser's Note: 

This section is merely declaratory of long standing and clear 
principles of substantive law.

Present § s.354. Right of infant to show cause against clecree.-To be deleted. 

Re�sNote: 

The infant is protected by the tolling statute found in proposed 
§ 8.01-229 and his right to attack an order of compromise within six
months of his majority was eliminated by proposed § 8.01-424.
Moreover, case law has decisively held that an infant is not entitled
to upset decrees on grounds that would not be available to an adult.
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§ 8.01-431. Judgment or decree by COIJfessim ia peadmg suit.-1.n any suit a
defendant may, whether the suit be on the court docket or not, confess a judgment ia the 
clerk's office for so much prmcipal aod mterest as the plail:tt:iff may be williag to accept a 

.. judgment or decree for. The same shall be entered of record by the clerk in the order book 
aad be as lma1 aad as valid as if entered ira court on the day of such coafessioa. Aad the 
clerk sball enter upon the margin of sucb book ·opposite where such judgmen.t or decree is 
entered, the date and time of the day at wb.icb the same was confessed, and the liea of 
such judgment or decree sba1l nm from the time such judgment is recorded on the 
judgment lien docket of the clerlrs oflice of the cowity or dty m which land of the 
defendant lies. 

Reviser's Note: 

The language "whether the court be in vacation or ·not and. .. "' 
has been deleted from present § 8-355 as unnecessary for modem 
practice. The Revisers have deleted the requirement that the clerk 
enter a confessed judgment into a minute· book and have retained 
recording the same in an order book. 

§ 8.01-432. ConfessioJJ of judgment irrespective of suit pending.-Any person "being
indebted to another person, or any attomey ia fact pursuant to a power of attomey, may 
at any time confess judgment in the clerk's office of any circuit court in this 
Commonwealth, whether a suit, motion or action � pending therefor or not, for oaly such 
principal and interest as bis creditor may be willing to accept a judgment for, which 
judgment, when so confessed, shall be forthwith entered of record by the clerk m whose 
office it is confessed, ia the proper order book of bis. court. Such judgment shall be as fmaJ 
and as bindipg as though confessed ill open court or rendered by the court, subject to the 
control of the court in the clerk's office of which the same sba11 have been confessed. 

Revisers's Note: 

The language <,, or any attorney in fact pursuant to a power of 
attorney," has been inserted after the present language "Any person 
being indebted to another person ... "' in present § 8-356. The 
proposed language· will cover the import of associated sections, for 
example §§ 8.01-434 and 8.01-435, which indicate that one other 
than the debtor may confess judgment. (See § 8.01-433 and 
Reviser1s Note thereto.) 

§ 8.01-433. Setting aside such judgments by co.afession.--Any judgment confessed
under the provisions of § 8.01--432 may be ·set aside or reduced upon motion of the 
judgment debtor made w.ithin twenty-one days following notice to him that such judgment 
has been en.tered against him, and after twenty-one days notice to the judgment creditor or 
creditors for whom tbe judgment was confessed, oa any ground which would have been an 
adequate defense or set-off in aJJ action at law mstituted. upon· the judgment creditor's 
note, bond or other evidence of debt upon which such judgment was confessed. Whenever 
any such judgment is set aside or modified the case sha11 be placed on the trial docket of 
the court, azJd the proceedings thereon sba11 thereafter be the same as if an action at law 
bad been instituted upon the bond, note or other evidence of debt upon which judgment 
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-was confessed. After such case i.s so docketed the court sba.11 ma.Jee such order as to the 
pleadillgs, future proceedings and costs as to the court may seem just. 

Reviser's Note: 

The language ucreditor or creditors. for whom the judgment was 
confessed" has been inserted in the present § 8-357 for clarification. 
The Revisers recommend the judgment debtor give the judgment 
creditors 21 days notice that he will file a motion to set aside or 
reduce the confessed judgment. 

§ 8.01-134. Lien of such judgmenrs.-The cleric sbaH enter on tbe ma,JirJ of tbe
record of any judgment ·confessed WJder the provisions of§ 8.01-432, the day and hour 
,rhen tbe same was confessed and the lien thereof shall attach and be binding from tbe 
time such judgment is recorded on the judgment lien docket of the clerk's off:i.ce of the 
coWJty or city in which land of tbe defendant lies. Ulll� otherwise provided in the power 
of attomey to confess judgment.. or tbe note or the bolJd or other evidence of debt 
authorizing rhe confessed judgment, tbe judgment sba1J not be a lien agaiZJst the principal
residence of the maker until tbe expiration of the twe.nty-01Je-day period allowed the 
judgment debtor as set fonb in § 8.01-433. In the event the judgement debtor files a 
motion or other pleading within such twenty..ane,,day period, tbe judgment sba.JI not be a 
lien upon such principal residence WJtiJ an order to that effect is entered by the court. 

Revisers Note: 

The language '"allowed the judgment debtor as ... n has been 
inserted before the words '' ... set forth in§ 8.01-433'' in present§ 8-
358. The language " ... or other evidence of debt ... " has been inserted
in the second sentence following the word "bondu in order for this
statute to conform with present language in § 8-357.

§ . 8.01-435. Who may cont'ess judgment-Confession of judgment under the
provisioDS of § 8.01-432 may be made either by tbe debtor himself or by bis duly 
constituted attorney in fact, acting under and by virtUe of a power of attorney duly 
executed and acknowledged by him as deeds are required to be acknowledged, before any 
officer or person authorized to take acknowledgments of writings to be recorded in this 
Commo1Jwealtb, provided, however, that any power of attorney incorporated in, and made 
pan of. any note or bond authoriZi.ng the confession of judgment thereon against the 
makers and eIJdorsers in the event of default ill the payment thereof at maturity need not 
be acknowledged, but shall specifically name therein the attorney or attorneys or other 
person or persons authorized to confess such judgment and the cleric's office in which tbe 
judgment is to be coDfessed. 

Reviser's Note: 

The phrase "power of attorney" has been substituted for th.e 
word '-warrant" in present § 8-359 in order to eliminate any 
confusion as to the meaning of the word "warrant". 

§ 8.01-436. Form of confession of judgment-On the presentation of any such power
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of attorney as is mentioned iD. § 8.0l-f35 by aZJY of the persollS thereill named as attomey 
in fact, or on the personal appearance of the debtor ad the expression by him of bis 
desire to C01Jless such judgmez,.t, the clerk of the court mentioned in such power of 
attomey, or before whom such debtor sbaH so appear, sba1l draw and require the attomey 
in fact so appearillg, or the debtor, as tbe case may be, to sign a ·confession of judgment, 
which sbaJ1 be in f01m subst.aD.tuJHr as foHows: 

"Virginia: bi the cler.lc's office of the ·--··.. court of the ··-·-······ of ....... _ ..... , I, ( or 
we) AB., (or AB. and CD-. etc.) hereby acknowledged myself (or ourselves) to be justly 
indebted to, and do hereby confess judgment in favor of (aa.me of creditor) ill the sum of 
.................... dollars ($ ..... :.. •• ) with .interest thereon from the _. ...... day of .......... , ameteen 
hUJJdred ................ until paid, and tbe cost of tbis proceeding (including tbe attomey's fees 
and coHection · fees provided for ill the iastrume.at on which the proceedillg is based) 
hereby waiv.ing tbe benefit of my (or our) homestead exemptioas as to the same, provided 
the instnlmeDt on which the proceeding is based carries such homestead waiver. 

Givez,. under my (or our) lumd, this ......... day of .............. , nineteerJ hundred ad 

(Signatures) 

or, if by an attorney ill fact, signatures and seals of debtors, 

.BJ., ..•...... ..........•....•.•... 
his (or their) attorney in fact·. 

Reviser's Note: 

The word uwarrant" has been replaced with the phrase""power 
of attorney" in present § 8-360. 

§ 8.01-437. Endorsement of clerk tbereo.n.-When a judgment is so confessed, the 
clerk sba1l endorse upon such confession. or attach thereto, bis certificate iD. manner and 
form substantially as follows: 

"Virginia: In the clerk's office of the ......... court of the ......... of ....... .. 

The foregoing (or attached) judgment was duly confessed before me in my said office 
on the ....... day of ......... , nineteen hundred and ......... , at ............. o'clock .............. a.m., p.m. 
and bas been duly entered of record in common law order book number ........... , page 

Teste: 
clerk". 

Reviser's Note: 

No material change has been made to present § 8-361. 

§ 8.01-438. When judgment confessed by attomey-ill-fact copy to be served on
judgment debtor.-If a judgment is confessed by an attomey-in-fact, it sba1l be the duty of 
the clerk within ten days from the entry thereof to cause to be served upon the judgment 
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dl!btor' a certified copy of the order so mtered in the common.Jaw order book. to wbich
order sba1l be appeaded a notice settiDg forth the provisions of§ 8.01-433. The officer wbo 
serves tbe same sbaJl make 1etum tbereal Witbill tea days aft.er such service to tbe clerlc 
no sba1l promptly file the same with tbe papers m the � and aot.e in tbe judgment liea 
doclcet when tbe judgment is docketed tbe date of such service ad retum, and if tbe .same 
be not returned "executed" witbm sixty days alter the date of entry of such judpent he 
sba11 note such fact at tbe apporpriate place m tbe judgment Hea docket. lbe failure to
serve a copy of such order within sixty days from tbe date of entry thereof sba11 .render 
such judgment void as to aay debtor not so served. Service of a copy of such order on a

aonresident judgment debtor by an officer of tbe county or city of bis .reside.ace, authorized 
by Jaw to serve processes then?iZJ, or by the clerk of tbe court seadmg a copy of sucb order 
by registered or certified mail to sucb nonresident judgment debtor at his last known post• 
office address and the fi1i1lg of a certificate with tbe papers m tbe case sbowmg that such 
bas been done or of a receipt showmg the receipt of such letter by such aoa.residel2t 
judgment debtor, sbaH be deemed suflident service tbeteof for the purposes of tbis sect:ioa. 

Reviser's Note: 

The phrase ''registered mail"· has been changed to "certified 
mail" with respect to service on the non-resident judgment debtor. 

§ 8.01-439. FiliJJg of records by clerk.-Sucb coDfession and clerk's certificate,
·,er with the power of attorney if the confessiOll be by an attorney bl fact, and the 
bond or other obligatio� if there be su� on wbicb the judgment is bas«t sb.a1l be

securely attached togetb.er by the clerk and filed by him among the records in bis office. 

Reviser's Note: 

This is present.§ 8-363 without substantive change. 

§ 8.01-440. Docketing and erecution.-1be cleric sba1l. forthwith docket such
judgment in the CWTeJ2t judgment lien docket m bis offi.ce and sba11 issue execution 
tbereoD as be may be directed by the creditor tberem zuuned, or bis assips, iD the .maaner 
prescribed by Jaw. 

Reviser's Note: 

This is present § 8-364. The Revisers recommend a cross 
reference to § 8.01-438 in the annotation to this section as it will 
appear in the Code of Virginia. 

Present § 8-365. Fees and costs.-To be transferred to Title 14.l. 

Reviser's Note: 

The cost of registered and cei:tified maµ. has been add� to this 
�on. Also, the fee·for the sheriff's service has been raised from 

10 to $1.25. 
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�1 
§ 8.01-441. Judgments otbennse coafessed mvalid.-No Judgment confessed m ti»

office of die clerk of aay Cll'CUit court m tlus Commomvealtb, by vzrtue of a power c( 
attorney, sbalI be valid, UDless sucb power of attorney be m CODformity witb tbe Pl'O'VJSlom-
of tins article. • . 

Reviser's Note: 

Thls 1S present § 8-366 without matenal change. 

§ S.01«442. In Jom.t actions cm contract pJam:tiff, tbougb barred as to some, may have
Judgment agamst otbers.-In aa action or motiOD, fouaded on contract, a,ainst two « 
more defendants, although tbe p1amtiff may be barred as to one or more of tbem, yet be 
may have 1ud&ment a,ainst any other or others of the defendants, agamst whom he is not 
so ban'ed. � ! 

Reviser's Note:. 

Th.ls 1s present § 8-367 A cross reference m the annotation to 
proposed § 8.01-30, Procedure m actions on contracts made by 
several persons to tlus section 1s recommended. 

nus section 1s not mtended to impair the nght of collateral 
estoppel by Judgment. 

§ 8.01-443. Jomt wrongdoers; effect of Judgment agamst one.-A Judgment agamst
one of several }Omt wrongdoers sbaJ1 not bar tbe pros�ution of an acti01J agamst any « 
all the others, but the mJured party may brmg separate actions agamst tbe wrongdoers alJd 
proceed to Judgment m each, or, if sued Jomtly, .be may proceed to Judgment agamst them 
successively until Judgment bas bee.a rendered agamst, or tbe cause bas been otbennse 
disposed of as to, all of tbe defendants, and no bar sbaJ1 anse as to any of tbem by reasoa 
of a Judgment agamst another, or otbers, until the Judgment bas been satislied. If there be 
a Judgment agamst one or more Jomt wro.ngdoers, the fuJJ satisfaction of such Judgmeat, 
accepted as such by the plamtiff sba11 be a discharge of all JOID.t wnmgdoers, except as to 
the costs. 

Reviser's Note: 

The last sentence of present § 8-368 presents a problem m terms 
of the plaintiff makmg an irrevocable election when one of multiple 
Judgments can only be partially satisfied. The proposal changes the 
present law such that discharge of all Jomt tortfeasors, except as to 
costs. occurs only when one of multiple Judgments has been fully 
sattsfied and has . been accepted as such by the plaintiff.' 
"Satisfaction" 1s determined by case law and m an appropnate 
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. .-situation would include, besides full payment. an accord and 
,:satisfaction or a convenant not to sue supported by consideration. 
·(See SbolU v. Hudson Supply Co. 191 Va. 306 (1950). See also Dickeason v .
. Tabb 208 Va. 184 (1967) and Hanis v. City of Roanoke 179 Va. l (1942)).
lbe result of this proposal is deemed to be a more equitable one
than the result under the present law.

§ 8.01-444. Where aew partjes added; ii some .aot liable, bow judgment etltBed.-lf it
sbaD appear at the trial tbat all the origiml defeadants are liable, but tbat one OT more of 
die otber penoas- added.under the provisioas of§ 8.01-5 are not liable, the pJaiIJtiff sba1l 
be eatitled to judgment., or to "9Rict aad judgment, as the case may be. agai.Dst the 
defezulants wbo appear liable, aad such as are not liable shall bave judgmellt and recover 
costs as a,:aiDst die pJaiDtilf. wbo sball be allowed the same as costs a,ainst the 
defemlaats wbo cause diem to be made parties. 

Reviser's Note: 

This is present § �369 without change. 

§ &Ol-445. DistiDction betM!en term ad vacation abolished; t!ffect of time.-Tbe
distiaction of what a court may do in tenn as opposed to vacation is hereby abolished. The 
period of time provided for the doing of any act or the taking of any proceeding is not 
affect.ed or limited by the continued aistefJce or expiration of a term of coW"L The 
coatinued existmce OT expiration of a term of court in no way affects the 'JK)'Wer of a court 
to do aoy act or take any proceeding in any c:ivi1 action which bas been pending before it. 

Reviser's Note: 

This section rewrites present §§ 8-370 through 8-372 to 
empower a coun to operate in vacation as it does in term. The 
distinction in modem practice is at most negligible and therefore the 
Revisers recommend the abolition of the distinction in Virginia. 

Article-I. 

K....,... of Dodcet Books; EDcutioa 1JJenoa. 

§ 8.0l-446. In what courts jr1fllmeot dockets to be kept.-The clerk of each court of
eve,y circuit, aod each clerk of the two divisioas of the Circuit Court of the city of· 
Ric:bmoad, sball keep in bis office, in a wel1-bound book. a iud&meat docket. in which he 
sba11 doclcet, without delay, any judgment for money rendered in bis court, and sba1l 
likewise docket without delay any judgment for money readered in this Commonwealth by 
aay other court of this Commonwealth or federal court, when he sbal1 be required so to do 
by any person interested, on such person delivering to him an authenticated abstract of it 
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aad also upon the request of any person mterested tberem, any such Judgment rendered by] 
a distnct court Jucl.te wbose book bas been tiled m bis office under the provmoas of Title , 
16.1 or of wmcb an amtract JS delivered to bJm certilied by the distnct court Judge wbo ·� 
rendered it; ptOVJded, that Jucf&ments docketed m the derlc's ollice of tbe Circuit Court of ·· 
the city of W'Jlliamsburg aad the comity of James City sbaD be docketed and mdexed m ·-� 
one book; and provided further that the clerlc of the arcuit court of any COtuJty usmg card 
liles on July one, ameteea hundred sewm.r-nve m lieu of a book .may continue to use the 
card file system. 

Reviser's Note: 

nus 1s present § 8-373 without substantive change.

Present § 8-374. Certification of Judgment by derlcs of other courts.-To be deleted. 

Reviser's Note: 

It 1s believed that this statute 1s obsolete and 1s therefore 
unnecessary 

§ 8.01-447. Docketing of Judgments and decrees of United States coun.s.-Tudgments
and decrees rendered m the arcuit court of appeals or a district court of the United States 
within this Commonwealth may be docketed and mdexed m the derks' offices of courts of 
tJus Commonwealth m the same manner and under the same rules and reqwrements of law 
as Judgments md decrees of courts m tlus Commonwealth. 

Reviser's Note: 

This 1s present§ 8-375 with no substantive change.

§ 8.01-448. Attorney General, etc., to have Judgments m favor of Commonwealth
docket.eel-Whenever a ]Udgment IS .recovered m favor of the Commonwealth, it sbal1 be 
the duty of the Attorney General or other attorney representmg the Commonwealth, to 
cause such Judgment to be docketed m aH counties and cities wherein there JS any real 
estate owned by any person agamst whom the Judgment zs recovered. 

Revisers Note: 

This 1s present§ 8-376 with no substantive change.

§ 8.01-449. How Judgments are docketed; executions zssued tbereon.--lD tbe
Judgment docket there sbal1 be stated m separate columns the date and amount of� 
Judgment, tbe time from wluch it bears mterest, the costs, the names of all the � 
thereto, the alternative value of any specific property recovered by it, the date and tbe 
time of dockew:,g it, the amoamt and date of any credits thereo� the court by wlucb it was 
rendered, and when paid off or discharged m whole or m part, the time thereof, and by 
whom such payment or discharge was made, when there is more than one defendant. And 
m case of a Judgment or decree by confession, the derk shall also enter m such docket tbe 
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time of da.y at which the same was amfessed, or at which the same was received in ms
office to be entered of record. There shall also be shown on such book tbe name of 
pJamtiff's attorney, if any, the date of each execution in the order made, tbe .nature thereof, 
wbeD retumable, and the officer's retum thereon. 

Reviser's Note: 

No substantive change has been made to present§ 8-377. 

§ 8.01-450. How indexed-Every judgment sba.II, as soon as it is docketed, be
indexed by tbe clerk in tbe name of each defe.ndan� as required by § 17-19, and sba11 not 
be regarded as docketed as to any defendaat in wbose name it is aot so iDdexed. 

Reviser's Note: 

This is present § 8-378 without change. 

§ 8.01-451. Judgments to be docketed and indexed in new names of judgment
debtors; how execution may thereafter issue.-Mleaever there be a judgment docketed 
and indexed, as required by § 17-19 of the Code of Vugmia, and tbereafter a judgment 
debtor whose aame is so recorded cbaDge his name, wbether by mamage, court older, by 
a voluntary assumption of a new .name or otherwise, it shaJI be the duty of tbe der.k of the 
court izJ which the judgment was obtaiaed upoa satisfactory proof that the judgment 
debtor bas acquired a new name, to docket aad index the judgment in the new name. 
Execution .may thereafter issue aga..iast the judgment debtor iD the prior .oame, the new 
name, or both. Affidavit by any party mterest.ed in the judgment or by bis duly authorized 
attomey or agent that the judgment debtor bas acquired a new name, stating the new 
name, sball constitute satisfactory proof of the new .name. This section shall apply to all 
judgments obtained prior or subsequent to the enactment hereof. 

Reviser's Note: 

This is present § 8-378.1. The sentence that provides a clerk7

S 

fee of fifty cents for the service rendered by the clerk pursuant to 
this section will be transferred to Title 14.1. 

§ 8.01-452. Entry of assignmeat of judgment on judgment lien docket.-Wbenever
there sball be an assignment of a judgment, there may be a aota.tion of the assignment 
made upon the judgment docket, where the same is� by the derk.. An assignment, 
in order to be so .noted, must be in writing, showing the date thereof, the .oa.me of the 
assignor and assignee;, tbe amount of the judgment, and when and by what COW't granted. 
and either aclmowfedged as are deeds for .recordation iD the derlcs' offices of circuit courts 
in this Commonwealth, or sigaed by the assignor, attested by two witnesses; or such 
judgment may be assiglled by notation oa tbe margin of tbe judgment lien docket on the 
page of tbe book where same is docketed, by the judgment creditor or bis att�y. of 
� and attested by tbe cleric. 1be assignment, after tbe same is noted upon the 
judgment doclcet as is herein provided, sbaI1 be tiled by the derk with the other papers in 
the case in bis office. When such assignment is made and noted as be.rein provided further 
executions sb.!11 be issued in the name of the assignee as the plaintiff in the case. 
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Reviser's Note: 

Th.is 1S present § 8-379. The sentence concemmg the clerk's fee 
will be transferred to Title 14.1. 

f 8.01-453. When and how payment thereof entered Oil Judgment docket-The tact of 
payment or discharge, either in whole or m part, of any Judgmeat so docketed, ud if tbEn 
be more tlJaa o.ae defendant, by wlucb defe.Ddant it was paid or discharged, sbal1 be 
entered by the clerlc m whose office tile same ,s so docketed whenever it sbaD appear D'Dm 
the return of an execution JSSued tiom 1us office, or D'Dm a certificate of the cleric D'Dm 
whose office such execution IS issued, that the same has been satisfied, m whole or m part, 
or upon the direction of the Judgment creditor, bzs duly aut:honzed attomey or other agellt. 

Reviser's Note: 

This is present § 8-380. The phrase " ... , ms duly authonzed 
attorney or other agent ... " has been mserted followmg the words 
ujudgement creditorn· at the end of the last sentence of the sectlOIL 
Often an agent of a Judgment creditor will release a Judgment. lbe 
clerk of court may reqwre the agent to exhibit such authonzation to 
release the Judgment as the clerk deems appropnate. 

Present§ 8-381. When clerk to certify satisfactiOtJ of Judgmeat.-To be deleted. 

Reviser's Note: 

The Consultants recommend the repeal of present § 8-381. 
Present §§ 8.01-453, 8.01-454 and 8.01-455 are adequate to cover the 
import of tins statute. 

§ 8.01-454. Judgment, when pai4 to be so noted by creditor.--lD. all cases m wlucb
payment or satisfaction of any Judgment so docketed IS made which does not appear by 
the return of any execution to the office of the clerJc m wluch the Judgment JS docketed or 
wblcb JS not reqwred to be ce1tilied to bun UZJder § 8 .. 01-455, it shall be the duty of the 
Judgment creditor, Jumse1f, or by bis agmt or attorney, to cause such payment, or 
satisfaction, by the defendant, whet.her m whole or m part, aad if there be more t:ban mie 
defendant, by wluch defendant it was paJd or discharged, to be entered withm tlmty days 
alter tbe same is made, on such JUdgmeat docket, or, if the JUdgmeat bas aot beeD 
docketed, tbel2 on the e.recutioa book m the office of tbe cleric tram wluch the eDCUtiOJJ 
JSSUed. And for a12y fail&ae to do so, alter ten days' notice so to do by the JudgmeD.t debtor, 
ms agem or attorney, such JudgmeZJt creditor sball be Hable to a fizJe of up to fifty dollars. 
Such ea.try of payment or satisfaction sbaD be s,ped by the creditor, bis duly autaonzed 
attorney or other agent, ed be attested by tb.e derk m whose office the 1udgmellt JS 
docketed, or, wben not docketed, by the clerk &om whose office the execution issued. But 
the cmt of such release sbaD be paid by the Judgmeat debtor. 
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Reviser's Note: 

This is present § 8-382. The present 90 day period in which the 
judgment creditor has to note satisfaction on the judgment docket 
has been reduced to 30 days. The fine for failure to do so has been 
increased from $20 to a maximum of $50. Other minor changes have 
been made. 

§ 8.01-455. Court, a.a motion of defendant, etc., may have payment of judgmeD.t
eatered.-A. A defendant in any judgment, bis heirs or personal representa� may, on 
motion, � ten days' notice thereof to the plaintiff in such judgment, or bis assignee, or 
if be be dead, to his personal representative, or if be be a ZJoaresident, to bis attorney, if be 
have cme, apply to �e court in which tbe judgment was rendered, to bave tile same 
marked satisfied, and upon proof tbat the judgment bas been paid off or discbargecl, such 
court sba1l order such satisfaction to be entered on the marp2 of the page in the book 
wberem such judgment was entered, a:ad a cert:ificatB of such order to be made to the clerk 
of the court in which such judgment is required by § 8.01446 to be docketed, and the derk 
of such court sbaH immediately, upon the receipt of such certificate, enter the same in the 
proper column of the judgment docket opposite the place where such judgment is 
docketed. If the plaintiff be a JJonresident ud have no attorney of record residing in this 
Commcmwealtb, the notice may be published and posted as an order of publication is 
required to be published and posted u.nder §§ 8.01--316 and 8.01.Jl7. Upon a Hlce motion 
and similar proceedmg, the court may order to be marked "discharged in bankruptcy', any 
judgment which may be shoWD to have been so discharged. 

B. The cost of such proceedings, including reasoaable attorney's fees, may be ordered
to be paid by the plaintiff. 

Reviser's Note: 

This is present § 8-383. The word· "resident,, has been deleted 
and the language "of record residing in this Commonwealthn has 
been added after the word "attomeyn . Subsection B. providing that 
the cost of such a proceeding be borne by the plaintiff is new. 

§ 8.01-456. Satisfaction of judgment when judgment creditor cam:Jot be located.­
Whenever a judgment debtor or any one for bim or uy party liable on the judgment 
wishes to pay off and discharge a judgment, of record in any clerk,s office in this 
Commonwealtb, when the judgment creditor canaot be located, be may do so by paying 
into the court having jurisdiction over such judgment an a.mount sufficient to pay the 
principal, mterest. and aH costs due thereupon, together with the cost of enteriZJg necessary 
orders, lUJd other service attendant upon tlre proceeding hereirl provided for, and 
satisfaction upon sucb judgment. Upon such payment, the court. by an order entered of 
record sba1I direct tbe clerk to deposit tlte same at interest in any bank which is a member

of the Federal Deposit Insurance Corporation and is desigllated in such order, to fi!.e 
evideace of such deposit in the office of the clerk in an appropriate nle and sba11 be 
payable to the court entering the order for tbe benefi.t of the judgment creditor; md to 
enter upon the judgment docket, where the judgment is docketed, the date of such deposit, 
the date of the entry of the order of the court receiving same, referring to the number ud 
page of the order book in which it is entered. 

'Ibe judgment creditor or his attomey may have the money, so paid, to wbicb he is 
entitled, upon application to the court therefor whenever it may appear to the court that it 
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should be paid to him. 

Ftol'll and after the time of such payment, into the court, as aforesaid, the property ot­
tbe defendant sball be free and dear of aoy lien created by any such judgment, or any 
execut.!f!D issued tbereupoa. 

Reviser's Note: 

This is present § · 8-384 .. Toe language "a judgment debtor or any 
one for him or any party liable on the judgment whon has been 
substituted for ''any interested party ..... " before the word 0wishes" .. 
The language "any bank which is a member of the Federal Deposit 
Insurance Corporation ... " has been inserted in place of the present 
language 0some solvent bank .... ,,. The words "at interest" have been 
inserted after the language "deposit the same0

• This substituted 
language is to clarify the application of the statute and is not 
designed to change the principles found therein .. The language "to 
take a interest bearing certificate therefor which shall be filed ..... ., 
has been replaced with "to file evidence of such deposit ... ,.,. 

§ 8.01-457. Marking satisfied judgments for Commonwealth; releasing
�-lt sba1l be the duty of the clerics of tbe several courts of record of this 
Commonwealtb, upon the payment of any judgment in favor of the Commonwealth or 
upon tbe release of aay recognizance by court order, to mark the same satisfied upon the 
judgment lien doclcet at every place such judgment or recognizance, as the case may be, 
shall bave been recorded upon such lien docket; and in marking such recognaance 
satisfied it sbaH be the duty of such derk to refer by marginal reference to the court order, 
if any, releasing or discharging such recogniZance.. 

Reviser's Note: 

This is present § 8-385 without change. 

Altiele 1. 

Uea and &lon:emmt 7JJereol. 

§ 8.01-458. From what time judgment to be a lien on real estate; docketing revived
judgment-Every judgment for money rendered in this Commonwealth by any state or 
federal court or by confession of judgment, as provided by law, sba11 be a lien on all the 
real estate of or to which the defendant in the judgment is or becomes possessed ot 
entitled, from the time such judgment is recorded on the judgment lien docket of the 
derk's office of the county or city where such land is situated; provided, however, when a 
judgment is revived uader the provisions of§ 8.01·251, that such revived judgment� 
not be a lien as prescribed in this section unless and zmtil such judgment is again docketeCJ 
as provided herein. In such event the lien sbaH be effective from the date of the originaJ
docketing. Any judgment or decree properly docketed under the provisions of this section 
shall, if the real estate subject to the lien of sur.h judgment has been annexed to or � 
with an adjoining city subsequent to such docketing, be deemed to have been docketed Jll 
the proper cleric's office of such ci.ty. 
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Reviser's Note: 

No substantive change has been made to present § 8-386. 

§ 8.01-459. Priority of judgments.--Judgments against the same person sbaIJ, as
among themselves, attach to bis real estate, and be payable thereout in tbe order of the 
priority of the lien of such judgments, respectively. 

Reviser's Note: 

This is present§ 8-387. For clarification, the language "'the lien 
of u has been inserted before the words "'such judgments." 

§ 8.01-460. Decree for support and maintenance of a spouse or infant children of
parties as a Hen on real estate.-A � order or judgment for support and maintenance 
of a spouse or of infant cbildren of the parties payable in future installments sball be a lien 
upon such real estate of the· obligor as the court shall, from time to time, designate by 
order or decree. An order after reasonable notice to the obligor adjudicating that the 
obligor is delinquent. sbal1 be a lien on the obligor's real estate. Liens under this section 
shall arise when duly docketed in the manner prescribed for the docketing of other 
judgments for money. On petition by any interested person and after reasonable notice to 
the obli� the court in which tbe obligor was adjudicated delinquent may order the 
release or other modification of such lien. 

Reviser's Note: 

This is present§ 8-388. A major change in this section has been 
made so that the lien for maintenance and support of a spouse or 
infant children would rise only after the order adjudicating the 
obligor delinquent and creating the lien has been docketed as other 
money judgments are docketed. The lien shall attach to such real 
estate of the obligor as the court shall designate and shall be subject 
to modification by the court upon petition. Other minor language 
changes have been made for the sake of clarification. [NB. There 
should be a cross-reference to this section in the annotation under § 
20-109.]

§ 8.01-461. Extracts from judgments.-An extract from any judgment sba.U, upon
request to the derk of the c.ourt wherein the judgment is rendered, be granted to any 
person interested immediately upon its rendition. subject to the future action of the court 
rendering the same.

Reviser's Note: 

This is present§ 8-389. For simplication, the word "motion" has 
been deleted and the language 0request to the clerk of the court 
wherein the judgment is rendered"' has been inserted in its place. It 
is believed that this change merely comports with modem practice. 
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§ 8.01-462. Junsdicaon of equity to eaforce lien of Judgment; when it may decn!e a
sale.-Junsdiction to eaforce tlJe liea of a Judgment sbal1 be m equity. If it appear to tbe 
court tbat the rents and profits of aH real estate subJect to the lien will not satisfy tbe 
Judgment m five years, the court may decree such real estate, or any part thereof, to be� 
sold, an�_ the proceeds applied to the discharge of the Judgment. 

Reviser's Note: 

nus 1s present § 8-392 without change. 

§ 8.01-463. Enforcemem of lien when Judgment does JJOt exceed twenty dollars.-11
tbe amount of tbe Judgm.em: does .not exceed twenty dollars, excluswe of mterest aad costs, 
no biB to ea.force the lien thereof sbal1 be entertamed, unless it appear that tbuty days 
before the mstitutioa. of the suit, the Judgment debtor or lus perscma1 representativ� a:ad 
the owner of tbe real estate on wluch the Judgment JS a liea, or, m case of a nozzres,deat, 
1us agent or attorney, if he bad one m this Commonwealth, bad notice that the suit would 
be UJStituted, if the JudgmelJt was Dot paid witlJm t:bat time. 

Reviser's Note: 

Thl.s is present § 8-392.without change. 

§ 8.01-464. Order of liability between alienees of differen.t parts of estate.-Men the
real estate liable to the lien of a Judgment JS more than sufficient to satisfy the Amet and 
it, or any part of it, bas been alieaed, as among the alienees for value, that wluch was 
aliened last, shall, m equity, be first Hable, and so on with other successive aliemtioas, 
WJtil the whole Judgment is satisfied. And as amOllg alienees who are volunteers under 
such JUdgment debtor, the same rule. as to tbe order of liability sba1l prevail; but as among 
alienees for value and volunteers, the lands aliened to the latter sba.U be sub1ected before 
the lands aliened to the former are resorted to; and, m either case, any part of such real 
estate retamed by the debtor sba1l be first liable to the satisfactiOIJ of tb.e Judgment. An 
alienee for value, .however, from a volunteer sbaH occupy the same position that be would 
have occupied had he purchased fn>m the debtor at the time he purchased from the 
voluntary donee.

Reviser's Note: 

nus 1s present § 8-395 without change. 

§ 8.01--465. Chapter embraces recogmzances and boads havmg force of a Judgment­
·ne foregomg sections of this chapter, so far as they relate to the docketing of ;udgmmts,
the entermg of satisfaction thereof, and the liens of Judgments and eaforcement of sucb
liens, sba1l be construed as embracmg recogmzances, and bonds havmg the force of a 
Judgment

Reviser's Note: 

Tins 1s present § 8-398 without change. 
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aIAPTE1l 18. 

Ezecutiom aad Otber Means of Rea:wety.

Amde 1. 

Issue aatl Form; Motic:m to Quash. 

· · § 8.01-466. Qerk to issue li.eri facias on judgment for money.-Dn a judgment for
money, it shall be the duty of the clerk of the court in which such judgment was rendered, 
upon request of the judgment creditor, bis assignee or his attorney, to issue a writ of Ii.en 
fadas at the expiration of twenty-one days from the date of the entry of the judgment and 
place the same in the bands of the proper officer of such court to be executed and take his 
receipt therefor. For good cause the court may order an execution to issue on judgments 
· aad decrees at an earlier period.

Reviser's Note: 

This is present § 8-399. The Revisers have replaced to language 
" ... onJy if so requested by a party in interest ..... which was added 
during the 1976 Session of the General Assemblv and substituted 
·berefor the language ..... upon request of the judgment creditor, his 

ssignee or his attorney". The 1976 language is believed to be overly 
oroad and would allow anyone with an interest in the debtor's 
assets, other than a judgment creditor, to request issuance of a writ 
of fieri facias on a judgment for money. In any event, either 
amendment would impose no duty on the clerk to issue a writ of fi 
fa until requested to do so.· Therefore, the language " ... unless he is 
otherwise directed by writing by the beneficiary of such judgment, 
his agent or attorney ... " is surplusage, and the Revisers have deleted 
it. Also the distinction made in the present section between district 
courts and circuit courts as to procedure for issuance of execution 
has been deleted. 

This proposal has been approved by many judges and clerks 
who were consulted. Conforming changes to§ 16.1-98 will be made. 

§ 8.01-467. What writs may not issue.-No writ of Ievari facias, writ of elegit, writ of
ca.pias ad '-atisfadendum, or writ of distringas shall be issued hereafter. 

Reviser's· Note: 

This is present § 8-400 without change. 

§ 8.01-418. Executions agaiast corporations; bow issued on joint judgments-Such
erecutioas as may .issue against a natural person may issue against. a corporation. 

Reviser's Note: 
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nus 1s present § 8-401. The last sentence of tlus section has1 
been made a separate section, § 8.01-469. 

-··-;c; 

§ 8.01-469. .Encution.-Wben a Judgment is agamst several persou JOUJ.tl.y. ·:�
e.ncmioJJs thereon may be Jomt agamst an of them. 

Reviser's Note: 

Tbls 1s the last sentence of present § 8-401. The word "shall" 
has been replaced by "may" Other mmor language changes have 
been made .. 

§ 8,01-410. Writs on Judgments for spedfi.c property.--Oa a Judgment tor tfle
recovery of specific property, real or persozuu, a writ of possemoa. may ISSUe tor t.be 
spedtic property, wlucb sba1l conform to the ]Udgment as to the descnption of tbe 
property ad tbe estate, title and mterest recovered, aad tb.ere may also be issued a writ al 
lien faaas for the damages or profits azid costs. bJ. cases of UDlawful eatry aad detamer 
a.ad of eJectmtmt, whenever tbe otlicer to wbom a writ of posseSSlOZJ bas been delivered to 
be executed finds the premises locked, he may, alter decJarmg at tbe door the cause of las 
commg and demanding to have the door opened, employ reasoJJBble atJd .aecessary fotce to
break and enter the door and put the plamtiff m possession. And an officer baV1121 a writ 
of :possession for spedfi.c persOZJa.l property, if he fmd locked or lasteaed the buildmg or 
place wberem be bas reasonable cause to believe the pro-petty specified m the writ JS 
located, may m the day time, after notice to the defendant, Jus agent or bailee, break aad 
e.oter such building or place for the purpose of executmg such writ 

Reviser's Note: 

nus 1s present § 8-402 without change. 

§ S.01-471. When writs of possession m cities, etc., .retumable.-Writs of possession,
m case of unlawful entry and detamer, shall be made retumable witbm tbJrty days 1io.m 
the date of issumg tbe vvrit. 

Reviser's Note: 

nus 1s present § 8-403. The Revisers have made 30 days 
uniform for returns of writs of possession UTespect.1ve of the 
location of the property 

§ 8.01-472. Writs on Judgments for persoaal property.-w:be.n tbe Judgment JS for
persoaal pro-petty, the plamtiff may, at 1us option, .have a lien faaas for the aJ.temative 
value, mstead of a writ of possessiOZJ, and the damages and costs. 

Reviser's Note: 

nus 1s present § 8-404 without change. 
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§ 8.01-473. Judg:meat for QeD.eli.t of otber persoa than p1amtift remedies of such
person-When an encutioD issues an a judgment, for the bene1it, in whole or in part, of 
any person other tbaa the plamtilf. if tbe fact appears by the reconl, tbe cler.t sbal1, ill. tbe 
aecution, or by an endor.sement tbereon, state the extent of tbe iDterest therein of such 
person; and sucb person, either .iJJ bis own ZUUDe or tbat of the pJamtiff, may� as a party 
ilJjured, prosecute a suit or motion apinst the officer. 

Reviser's Note: 

This is present § 8-405 without change. 

§ 8.01-474. What wnt to cornrnaud.-By a writ of lien facias, the officer sba1l be
commanded to make the. mOJJeY tberem meatioaed out of the goods and cbatte1s of the 
person a,aillst whom tbe judgment is. 

Reviser's Note: 

This is present § 8-406 without change. 

§ 8.01-475. After an execution has issued, provisiOD for otbers.-Subject to tbe
limitations prescribed by Chapter 17 (§ 8.01-426 et seq.) of this title, a party ol:1tairJb:Jg an 
execution may sue out other executions at bis own costs, though the return day of a 
former execution bas not arrived; and may sue out other execut.io.as at the defendant's 
costs, when oa a former uecution there is a return by which it appears that the writ bas 
mt been executed, or that it or any part of the amoUDt thereof is aot levied, or that 
property levied on bas been disc:barged by legal process which does not prevent a .new 
execution on the judgment. In no case sbaJ1 there be more than one satisfaction far the 
same money or thing. 

And the fact that a judgment aeditor may have availed himself of the beaent of any 
other remedies WJder this chapter, sba11 not prevent bim from issuiJJg, wm time to time, 
Without impairing bis lien under it, other executions upon bis judgment until the same is 
satisfied. 

• 

Revisel's N�e: 

This is present § 8-407 without change. 

§ 8.01-476. New erecution after loss of property sold under indemmfyjng 'boad.­
When property sold under an erecutio.a, or its value, is reco.,� ed .from an obligor on an 
mdemzufyiDg bond givel2 before sacb sale, or from a purchaser bavmg a right of action on 
such band, tbe person having such execution, or bis persollBl represe.utative may, by 
motion, after reasonable notice to the persoD., or the personal representative of the person, 
agamst whom tbe execution was, obtaia a .aew erecution a,aillst bim, Without credit for 
tbe amount for which the property was sold WJder the former erecution. Such motion sba.11 
be made � the period of time prescribed by § 8.01-255.2. 

Reviser's Note: 
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 This ·is present § 8-408 Without material change. The statute ti,l
limitations provision. of t!'Us ·sectioi:t has been transferred 'tbl
proposed <;:ha?ter 4. Umitations of_ A:ctions. . .... -.:�]

§ 8.01-177.. MJen eacutioas may be quashed; bow proceediags tbereoa stayed.��j
motion to qua.sb an execution may, after reasonable IJOt:ice to the adverse party, be beard�
and ·decided by the court which issued the execution. Suc:b court. an the application al tbe 1
plailltiff iD the motion, may ma.Ice an order staying tbe proceedings on the execution untiij
the motion be beard and detenniDed, tbe order aot to· be effectual UDtil bond be givea in�such peaa1ty aad with such condition, and either with or without surety, as the court may·�
prescribe. 11Je cleric from whose office the execution issued, sbal1 take the bond and ma.Ice -�
as mariy copies of the order as may be necessary aad endorse thereon tbat tbe boad �
required bas been givea; and a copy shall be served on the p1amtiff in the execution aad aa j
tbe officer itJ whose bands tbe eacutioa is placed

Reviser's Note:

- ·-�This section, present § 8-410, has been simplified without�
material change. 

§ 8.01-478. On what writ levied; when lien commences.-lbe writ of fieri facias may ..
be levied as well on the current money and bank notes, as on the goods and chattels of tbe 
judgment debtor, except such as are exempt from levy under Title 34, and shaJ1 bind what.
is capable of being levied on only from the ume it is actually levied by tb.e officer to whom·
it bas been delivered to be executed.

Reviser's Note:

This is present § 8-411. The Revisers have changed the time of
binding tangible personal property to be levied on from the time of
deliverv of the writ of fl fa to the officer to the time u •• ..it is actually
levied by the officer to whom it has been delivered to be executed."
This change in the common law has been made to allow Virginia to
join the overwhelming number of jurisdictions that have so
modified the common law. (This change has received
encouragement from Virginia judges.) This change will prevent the
injustice which results when a BFP takes the property and later
discovers an officer with a WTit in his pocket which he failed �o
execute. · · ·., ·

§ 8.01-479. When lien ceases� eafon:ement of Jien.-The lien of a writ of /jen fadaS,; 
on what is capable of being levied on but is .oat levied on under the \Wit on or before �
mum day thereof, sball ceue on that day. Property levied on. on or before the retum da�
may be advertised and sold within a reasonable time thereafter, and the lien given by tbiS 
section may also be enforced after the return day of the writ by proceedings under § 8.01·.
506 and foHowmg of this chapter, jf such proceedings be commenced before that day. ·.:
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Reviser's Note: 

This is present § 8-412 without change. 

§ 8.01-480. Prior lien on property levied OJJ.-Taagible persoaaJ property subject to a
prior JieD., or: in which tbe execution debtor bas oaly aa equitable mterest, may 
aevertbeless be levied on for the satisfaction of a lien facias. If such prior lien be due and 
payabl� the officer levying tbe lien fadas sba1l sell tbe property free of such lien, and 
apply tbe proceeds first to the payment of such 1iea, and the residue, so far as necessary, 
to the satisfaction of the tieri facias. If such prior lien be not due and payable at the time 
of sale, such officer sba1l sell tbe property levied oa subject to such lien. 

Reviser's Note: 

This is present§ 8-413 'Without change. 

§ 8.01-481. Territorial extent of the lien of aa eecut.ioa.-1be lien given by this
chapter on personal property by levy sb.al1, as to property capable of being Ievi.ecl � be 
restricted to the bailiwjck of the officer into whose bands the execution is placed to be 
executed, but as to property not ca.pable of beb:Jg levied on the lien shall extend throughout 
tbe limits of the Commonwealth. 

Reviser's Note: 

This is present§ 8-414. The language " ... placing an execution in 
the hands of an officer to be executed shall... n has been deleted and 
the words ulevy shalr have been inserted in its place. This change 
comports with the recommendation in proposed § 8.01-4 78. 

§ 8.01-482. If levy 'be on coin or currency, bow accounted for.-lf the levy be on coin
or currency (iacluding notes) made a legal tender for the payment of debts, the same shall 
be accoua.ted for at its par value as so much money made under the execution. If it be 
upon coin or cwrency (induding notes) not a legal tender for the payment of debts, and 
the creditor will not t.ake them at their nominal value, they shall be sold and accounted for 
as any other property taken under execution. 

Reviser's Note: 

This is present§ 8-415 without change. 

§ 8.01-483. Return of officer on lien facias; statement filed therewith.-Upon a writ 
of lien facias, tbe officer shall return wb.etber the money .therein mentioned bas been or 

cannot be made; or if there be only part thereof which is or cannot be made, be shall 
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return tbe amount of such part. W-Jtb ·eveiy ezecrztion uader wbich money is recovered, lle1 
sbail retum a statement of the amount received, izJcJudizlg bis fees ed otber cbarps, aad:
sucb amount, ercept such fees ll1Jd charges, he sba1l pay to the person entitled. In bis : 
return upon evmy execution, tbe aflicer sba1l a1so· state whether or aot be made a levy of 
the same, tbe date ed time of such levy, and the date wben he received such paymeat er· 
obt:amed such satisfaction upon such executi.on; aad if there be more tban one defendant.. 
� which defendant be received _the same. 

Reviser's Note: 

This is present § 8-416. The language " ... date and time .... " has
been inserted before the words "of such levy,,. This recommended 
language comports with the changes made in§§ 8.01-478 and 8.01-. 
487. 

§ 8.01-484. Entry of retum by d� whe.o writ'may be dest:n,yed-Upon tbe return
of such writ of 'lien fadas by tbe officer to the clerlc's office or to the court to w.bicb it is 
returnable, it sba1l be the duty of the clerk thereof to eater tb.e· return of such officer oa 
the execution book or judgment docket wbe.rein such executi.on is entered, as tbe case may 
be, givmg tbe:da.te thereof. Any such writ, retumed by the ofli.cer with a notation tbat tbe 
money cannot be made may� · when duly entered by tb.e cleric on the aecution book or 
judgment docket be destroyed after two years .trom the date of the mum. 

· · 

Reviser's Note: 

This is present§ 8417 without change.. . 

§ 8.01-485. \Vhen venditioni ezponas may issue; proceediags tbereon.-lVbea it
appears by the retun:r on an execution that .property taken to satisfy it remains uasold, a 
writ of ven.ditioai exponas may issue, �ereupon the like proceedings shall be bad as 
might have been bad oa the ·first execution; except, that if it issue upotJ a return of 110 sale 
for want of bidders, or of a sufficient bid, the advertisement shall state the fact, and that 
the sale will be made pe, anptorily. 

Reviser's Note: 

This is present § 8-418 without change. 

§ 8.01-486. Procedure when officer taking property under execution dies befon
sale.-lf an officer taking property under execution die before the sale thereof, alld there 
be no deputies of such officer actmg in the case, upon a suggestion of the fact· a writ of 
veaditioni ez:poms may be directecl to the sheriff or other officer of the county or ci.tY 
wherein the property was take.tt Whereupon the officer to wbom tbe writ is directed sba1I 
take possession of the property previously levied upon, whether the same be in possession 
of the representatives of the deceased offjcer ·or the execution debtor, 1UJd proceed to 
advertise and se1l it and -account for the proceeds thereof in Jilce maaner as ii tbe levy bad 
been made by himself. 

Reviser's Note: 
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This is present § 8-419 without material_ change. 

§ 8.01-487. Oflicer to mdotse on lien fadas time of receivmg iJ.-Every officer sba1l
endorse oa each writ of tieri fadas the date aDd time be receives tbe same and also when 
be Jevies upon taDgibJe persom1 property of tbe debtor. If be fail to do .so, the judgment 
creditor may, by motion. recowr agailJst him and bis sureties, jointly and severally, in the 
court in wbicb tbe judgmeD.t was nmdere4 a sum aot. exceeding fifteen per cent upon the 
amount of tbe e:recutioa. 

Reviser's Note: 

This is presnt § ·8-420 rewritten to require every officer to 
endorse on each writ of fi fa the Hdate and time" when he receives 
the writ and also when he levies. This comports with proposed § 
8.01478. 

§ 8.01-488. When several writs of fieri fadas, bow satisfied-Of writs of fieri facias.
tbat wbich was first delivered to the officer, tbousb two or more be delivered on the same 
clay, sbaJl be first levied a.ad satisfied, aad .when several such executions are delivered to 
the officer at the same time tbey sbaJ1 be satisfied ratably. But. if an indemnifying bond be 
required by the ofticer as a pierequisite to a sale, and the same to be given by some of the 
creditors and not by others, aad the officer sells under the protection of such bond, the 
proceeds of the sale sba.ll be paid to tbe creditors gi.vi.ng the bond in the order in wbicb 
their liens attached. 

Reviser's Note: 

This is present § 8-421 without change. 

§ 8.01-489. Growing crops not liable to distress or levy except, etc.--No growing crop 
of any kind, aot severed, shall be liable to distress or levy. 

Reviser's Note: 

The outdated exceptions in present§ 8-421.1 of crops that may 
be taken by a writ of fl fa have been deleted. · 

§ 8.01-490. No uareasoaable di.stress or levy; sustenance r,rovided for livestock.-
Officers sball in no case make an unreasonable· distress or levy. For horses, or any 
 livestock distrained or levied on, the officer shall provide sufficient sustenance while they 
remain in bis possession. Nothing distrained or levied on sbaH be removed by him out of 
bis county or city, unless when it is otherwise special.ly provided. 
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�e"i:ser's Note: 

This is present § 8-421.2 without change. 

§ 8.01-491. Officer may break open dwelling house and levy on pioperty ill penoaa/.1:'
possession of debtor.--A.n officer into whose bands an execution is plac«l to be levied, 
may. if need be, break open tbe outer doors of a dwelling house in tbe da� after 
having first demanded admittance of tbe occupant, in order to make a levy, and may also 
levy on property in tbe personal possession of the debtor if the same be ope.a to 
observation. ' " " . .. " 

Reviser's Note: 

This is present§ 8-422 without change. The demand provision 
of this statute parallels proposed§ 8.01-470. 

§ 8.01-492. Sale of propeny.-ln any case of goods and chattels which an officer
sbal1 distrain OJ· levy on. otherwise tbaa under an attachment, or wbicb he may be directed ..,
to sell by an order of a court., unless such order prescribe a (/;iJf�t course, the officer .
sball lix upon a time and place for the sale tbereof and post notice of the same at least ten 
days before the day of sale at some place near the residence of the owner if be reside in 

· tbe couaty or city and at two or more public places in the officer's couaty or city. If the
goods and chattels be expensive to keep or perisbable, the cowt liom whose derk's office
tbe writ of lien fadas or tbe distress warrant was issued under wbich the seiZure is made,
or if tbe distress wanarit was· issued by a derk., tbe court of wbicb be is a clerk. may order
a sale of the property seized under fieri fadas or distress _warrant to be made upon. such
notice less tbaD ten days as to such court may seem proper. At the time and place so
appointed. such officer shall sell to the big/Jest bidder, for cash, such goods and cb.attels, or
so much thereof as may be necessa,y. 

Reviser's Note: 

This is present § 8-422.1 without material change. 

§ 8.01-493. Adjournment of sale.-When there is not � on the day appointed for
any such sale. to complete the same, the sale .may be adjourned from day to day until 
completed. 

Revisers Note: 

This is present § 8-422.2 without change. 

§ 8.01-494. Resale of property if purchaser fails to comp1y; remedy � such
purcbaser.-11, at any sale by an officer, tbe purchaser does not comply wi'tb tbe terms of 
sale, the officer may sell the property, either forthwith or wxfer a new advertisement, or 
return that tbe property was not sold for want of bidders. If, on a resale, the property be 
sold for less than it sold for before. the first purchaser shall be Hable for the difference to 
the creditor. so far as is required to satisfy him, and to the debtor for the ba.laace. This 
section sbal1 not prevent the creditor from proceeding as be might have done if it had not 
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Reviser's Note: 

This is. present § 8-423 without change. 

§ 8.01-495. W.ben money received by officer under eirecution to be repaid to debtor.­
When an olli.cer bas received money under executi� if aay surplus .remain in bis bands 
after satisfyiDg the. execution, such surplus sbal1 be repaid to the debtor, and if the debtor, 
or bis persoaa1 represeatat.ive, obtain aa injunction or supersedeas to aa execution, in 
whole or ill part, before money received under it., or any part of it, is paid over t.o the 
aeditor, tbe ofli.cer sba.ll repay sucb debtor the .moaey so received a.rid not so paid over, or 
so much tb.ereof as the injunction or supersedeas may extend to, unless such process 
otberwise direct. 

Reviser's Note: 

Thi:5 is present § 8-424 without change. 

·§ 8.01-496. Officer not required to go out of bis jurisdiction to pay over moaey.-No
officer recetvmg money under erecutiOlJ, when the perspn to whom it is payable resides in 
a differeat cowity or city 1mm that in which tb.e officer resides, sbal1 be liable to bave any 
judgment rendered against him or bis sureties for the aoa,.payment thereof, until a demand 
of payment be made of such offi.cer in bis county or city, by such creditor or bis attomey­
at-law, or some person ba:viDg a written order from the creditor. 

Reviser's Note: 

This is present§ 8-425 without.material·change. 

§ 8.01-497. Suit by officer to recover estate GD which fieri facias is a lien.--For the
recovezy of any estate on which a writ of tieri fadas is a lien under this chapter, or on 
wbicb the judgment on wbicb such writ issues is a lien under ClJapter 17 (§ 8. 01--426 et 
seq.) of this title, or for the enfoi-cement of any 1iabiHty in respect to any such estat� a 
suit may be maintained, at Jaw or 'in equity. as the case .may require, in tbe name of the 
officer to whom such writ was delivered, or in the name of any other officer wbo may be 
designated for the purpose by an order of the court in wbicb tbe judgment is entered. No 
offjcer sbaJ1 be bound to bring. such suit unless boad, with sufficient surety, be gMn him 
to indemnify bim against all expenses and costs wbicb be may incur or become liable for 
by reason tbeteof. But any person interested may bring such suit at b.is own costs in the 
officers .name. 

Reviser's Note: 

This section, present § 8-426s has been simplified without
material change. 

§ 8.01-498. Selling officers and employees not to bid or to purcbase.--No officer of
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any city, toWl'l or county or employee of any such city, town or county shalt directly or 
mdirectly, bid on or purchase effects sold under a writ by such. officer. 

Reviser's Note: 

The application of present § 8-427 has been changed. The 
proposed sectlon applies to any officer or. employee of any city,
town or county 

·· 

Present § 8-428. Selling officer aot to act as auctioneer unless licensed. To be deleted. 

Reviser's Note: 

Tlus statute 1s unnecessary 

§ 8.01499. Officer recemng money to make return thereof and pay net proceeds.­
AD officer recemng money under t1us chapter shall make return thereof forthwith to the 
court or the clerlc's office of the court m wlucb the Judgmezit is ezitered.. For faiJiDg to do 
so, the officer sbaU be liable as if be bad acted under an order of such court. After 
deducting lrom such ·money a commzsszon of five per centum and bJs necessary expenses 
and costs, ii:Jducling reasonable fees to sheritrs counsel, be shall pay the net proceeds, and 
be and his sureties and tbezr representatives shall be liable therefor, m like mazmer as if 
the same bad been made. under a writ. of fien faaas on the JJJdgmezit. 

Reviser's Note: 

Present § 8-429 has been rewritten to require the officer 
receiving money to return it "forthwith" instead of withm th1rty 
days. Antiquated language has been deleted to allow the statute to 
comport with modern practJ.ce. 

§ 8.01-500. Officer receivmg money .to notify perso.a entitI;/J to receive it.-Every
officer collecting or receivmg money to be applied on any execution or other legal process, 
or on any c1aun, whether Judgment bas been rendered thereon or not, shall notify m 
writing by mail or otberwise, withm thirty days after such money JS recezv� the person 
entitled to recewe such money, if kJJown. Any officer failing without good cause to comply 
with this section within the time prescribed shall be fined not less than twenty dollars nor 
more than fifty dolla.rs for each offense. 

Reviser's Note: 

Tius 1s present§ 8-430. The dollar limits on the fine have been 
increased from five and twenty to twenty and fifty respectively. 

Article 5. 

lien OD Property Not capable. of Bemg I.med O.D. 
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§ 8.01-{S(Jl. Uen of fieri. fadas on estate of debtor not capable of bemg levied on.­
Every writ of fieri facias sba11, in addition to the lien it bas under§§ 8.01-478 ud 8.01-479 
OD what is capable of being levied oo under those sections, be a lien mm the time it is 
delivered to a sheriff or other offi.cer to be executed. on aH the personal estate of or to 
which the judgmen.t debtor is, or may afterwards and on or before the .return day of such 
writ become, possessed or entitled, in which, from its nature is not capable of beiDg 1evi.ecl 
Oil under such sections, except such as is exempt under the provisions of 1itle 34, and 
except that, as against an assignee of. any such estate for valuable consi.deration, tbe lien 
by virtue of this section sbaH not affect him unless be bad notice thereof at tbe time of the 
assignment. 

Reviser's Note: 

This is present § 8-431 without change. 

§ 8.Dl-502. Person paymg debtor not affected by lien unless notice given.-As against
a person maJcmg a payment to tbe judgment debtor, the lien referred to in § 8.01-501 sbaJ1 
not affect him, unless and U.Dtil be be given written notice thereof setting forth (i) the 
mme of the person against whom obtaiJJed, (ii) by whom obtaiJJed, (iii) tbe amount and 
costs of the judgment, (iv) the date recovered, (v) the date of the issuance or renewal of 
e:recuti01J tbereozi, (vi) the retum day of execution, and (vii) the date of p1aciDg of tbe 
execution in the ba.ods of the offi.cer, and UZJless such notice sba11 be persona11y sig:aed by 
the plamtiff or bis attorney aad sbaH have been duly served upoa the person making. 
payment and the judgment debtor by an officer: authorized to serve civil process. 

Reviser's Note: 

This is present § 8-432 with no material change. 

§ 8.01-503. Withholding of wages or sa1aly not required by preceding sections unless
gamisbment process served.-Notbing contained in §§ 8.01-501 and 8.01-502 sbaJl have the 
effect of requiring any employer paying wages or sa1aly to an employee to withhold any· 
part of such wages or sa1aly u.oless and until such employer is duly served with process ill 
garnishment. 

Reviser's Note: 

This is present § 8-432.1 without material change. 

§ 8.01-504. Penalty for service of such notice when no judgment exists.-:--Whoever
causes to be served a notice of lien of a writ of fieri facias without there beb:ig a judgment 
against the defendant named therein, sba1l pay to him the sum of one hundred dollars, and 
whoever serves a notice of lien of a writ of fieri facias before the .issuance of a writ of fieri. 
facias, or after the return day thereat or serves or in any way gives a notice of a lien of 
fieri facias by means other than by service by an officer authorized to serve dvu process, 
sball pay to the .named defendant the su.m of one hundred dollars, to be recoverable as 
damages in an action at law, in addition to whatever damages may be alleged and proven. 

Reviser's Note: 
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The last sentence of present § 8-433 has been deleted as 
unnecessary. The language "causes to be" has been inserted· after 
the word "Whoever,? to clarify the intent of the statute. 

Also, the fine has been increased from $50 to $100.

§ 8.01-505. When lien acquired on intangibles under § 8.01-500 ceases.-The lien
acquired under§ 8.01-500 on intangibles shall cease whenever the right of the judgment 
creditor to enforce the judgmea.t by execution or by action, or to extend the right. by 
motion, ceases or is suspended by a forthcoming lJoad being given and forfeited or by 
other legal process. Furthermore, as to all such intangibles the lien shall cease upon the 
expiration of the following periods whichever is the longer. (i) one year from the return 
day of the execution pursuant to which the lien arose, or (ii) if the intangible is a debt due

frQm, or a claim upon, a third person in favor of the judgment debtor or the estate of such 
third person, one year from· the final determination of the amount owed to the judgment 
debtor. 

Reviser's Note: 

This is present § 8-434 which has been rewritten for clarity.­
No change in substance is intended. The changes made in the 
section are in accordance with the case law interpreting its meaning 
and applicability. (See Baer v. Ingram, 99 Va. 200 and Trevillian v. Guerrant, 
72 Va. 525.)

§ 8.01-506. Proceedings by interrogatories to ascertain estate of debtor; summons;
proviso; objections by judgment debtor.-A To ascertain the personal estate on which a 
writ of fieri fadas is a lien, and to ascertain any real estate, in or out of this 
Commonwealth. to which the debtor named in a judgment and fieri facias is entitled, upon 
the application of the execution creditor, the derk of the court from which such fieti fadas 
issued shall issue a summons against the execution debtor, or any officer of the 
corporation if such execution debtor be a corporation having an office in this 
Commonweal� or any debtor to, or bailee of, the execution debtor. 

B. The summons shall require him to appear before the court or a commissioner at a
time and place designated in such summons, to answer such interrogatories as shall be 
propounded to him by the execution credi.tor. the court, or the commissioner, as the case 
maybe. 

C. Provided, however, that as a condition precedent to proceeding under this section,
the execution creditor bas furnished to the court an affidavit setting forth that he bas not 
proceeded against the execution debtor under tbis section within the six months last 
preceding the da.te of such affidavit. Except that for good cause shown, the court may, on 
motion of the execution creditor, issue an order allowing further proceedings before a 
commissioner by interrogatories during the si.,c-month period. 

D. 1be debtor or other person served 'With such summons shall appear at the time
and place mentioned and make answer to such interrogatories. The commissioner shall 
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enter in his proceedings and report to the court mentioned in § 8.01-507, any and all 
objectiollS taken by such debtor aga.irist answering such interrogatories, or any or either of 
them, and if the court afterwards sustains any one or more of such objections, the answers 
given to such interrogatories as to which objections are sustained shall be held for naught 
in that or any other case. 

Revise�s Note: 

This is present § 8-435 with minor language ·changes. The 
restriction against commissioners causing process to be served 
outside or contiguous to the county or city for which they were 
appointed has been deleted. This change is compatible with the 
proposed issuance. (Statewide) of process found in proposed 
Chapter 8, Process. General District Courts are also authorized to 
employ similiar procedure to compel a judgment debtor to reveal his 
assets to the judgment creditor. See§ 16.1-103. 

§ 8.01-507. Conveyance ·or delivery of property disclosed by intem,gato.des.-Any
real estate out of this Commonwealth to wbicb it may appear by such answer that the 
debtor is entitled. sba11 be forthwith conveyed by him to tbe officer to whom · was delivered 
such fieri. facias, and any money, bank notes, securities, evidences · of debt, or other 
personal estate, tangible or intangible, which ft may appear by such :answers are in 
possession of or under 'the control- of the debtor or his debtor or bailee, sb.al.l be delivered 
by him or them, as far as practicable, to such officer, or to some other, or in such manner 
as may be ordered by the co�oner or court. 

Reviser's Note: 

This is present § 8-436 with no material change. 

§ 8.01-507.1. Interrogatories, answers, etc., to be returned to cowt.-The
commissioner shall return the interrogatories and answers filed with him, and a report of 
the proceedings under §§ 8.01-506 and 8.01-507, to the court in which the judgmen.t is 
rendered. 

Reviser's Note: 

This is present § 8-437 with no material change. The proviso 
which restricts the commissioner's duty to report to the court where 
only personal property is involved has been deleted. 

§ 8.01-508. How debtor may be arrested and held to answer.-If any person
. summoned under § 8.01-506 sba1l fail to appear and answer, or shall make any a.aswers 

which are deemed by the commissioner or court to be evasive, or if, having answered, sball 
fail to make such conveyance and delivery as is required by§ 8.01-507, the commissioner 
or court sbal1 issue a writ directed to any sheriff requiring such sheriff to take ·the person 
so in default and keep him safely until be sba11 make proper answers, or such conveyance 
or delivery, as the case may be, and upon making such answers, or such conveyance and 
delivery, he shall be discharged by such commissioner or the court. He may also be 
discharged by the court from whose cleric's office the neri facias issued, ilJ any case if the 
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court shall be of the opmion that he was improperly committed, or zs zmproperly or 
unlawfully detained m custody. 

Reviser's Note: 

This present § 8-438 without matenal change. 

§ 8.01-509. Order for sale and application of debtor's estate.-The court to wlucb the
commlSSloner returns bis report, as reqwred by§ 8.01-507.1, may make any order it may 
deem ngbt, as to the sale and proper application of the estate conveyed and delivered 
under§§ 8.01-506 and 8.01-507. 

Reviser's Note: 

This 1s present § 8-439 with no matenal change. 

§ 8.01-510. Sale, collection and disposition of debtor's estate by officer.-Real estate,
conveyed to an officer under this chapter, shall, unless the. court otherwise direct, be sold 
as other property levied on is reqwred to be sold under§ 8.01-492 and be conveyed to the 
purchaser by the officer. An officer to whom there is delivery· under this chapter, when the 
delivery is of money, bank notes, or any goods or chattels, shall dispose of the same as if 
leVJed on by hun. under a lien faaas; and wben the delivery 1s of evidences of debts, other 
than such bank notes, may receive payment of such debts within sooy days after such 
delivery. Any eVJdence of debt or other security, remauung ,n hls hands at the end of such 
sJXty days, shall be returned by bun to the clerk's office of such cowt, and collection 
thereof may be enforced as prescribed by§ 8.01-497. For a failure to make such retwn, be 
may be proceeded agamst as if an express order of the court tor such return had been 
disobeyed. 

Revtser's Note: 

This 1s present§ 8-440 without matenal change. 

Article 7. 

§ 8.01·511. Institution of ganushment proceedings.--On a suggestion by the Judgment
c:redjtor that, by reason of the lien of lus writ of lien facias, there 1s a liability on any 
person other than. the Judgment debtor. or. that there is m the hands of some person m 1us 
capacity as personal representative of some decedent a sum of money to wlucb a Judgment 
debtor 1s or may be entitled as creditor or distributee of such decedent, upon which sum 
when determmed such writ of ii.en faaas is a lien, a summons substantially m the form 
prescribed by§ 8.01-512 may be sued out of the derk's office of the court m whlch the 
Judgment zs rendered or sued out of the derk's office to wluch an execution JSSUed thereon 
has been returned as provided m § 16.1-99 agamst such person. The summons m 
ganusbment shall be served on the garmsbee. A copy of the summons shall be served on 
the Judgment debtor as set forth m the Chapter 8 (Process); provided that if such service IS 
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on a natural person pursuant to subitem b. of subdivision 2. of§ 8.01-296, tbe required 
mailing sbal1 be by the derk; and provided further, that if such service on a natural person 
cam1ot be made pursuant to subdivision 1. or 2. of§ 8.01-296, the clerlc shall similarly mail 
a copy to the judgment debtor and such mailing shall constitute proper process. The cleric 
sbail 61.e a certificate of any such mailing. Postage sba11 be t.axed as costs. There sball be 
no service by publication. 

No summons under this section sba1l be issued at the suggestion of the judgment 
creditor or bis assignee agaitlst the wages of a judgment debtor Ullless the judgment 
creditor, bis agent or attomey sba11 allege in bis suggestion that: 

1. The summons is based upon a judgment upon · which a prior summons bas been
issued but not fully satisfied; or 

2. No summons bas beea issued upon bis suggestion against the same judgment
debtor within a period of eigbteeD. months, otber than under the provisiom of subdivision 
paragraph l above; or 

3. The summons is based upon a judgment granted against a debtor upon a debt due
or made· for necessary food, rent or shelter, public utilities indudiD.g telephone service, 
drugs, or medical care supplied the debtor by the judgment creditor or to one of bis lawful 
dependents, and that it was not for lumries or n�essentials; or 

4. The summons is based upon a judgment for a debt due the judgment creditor to
refinance a lawful loan made by an authorized lending institution; or 

5. The summons is based upon a judgment on an obligation mcurred as an endorser 
or comaker upon a lawful note; or 

6. The summons is based upon a judgment for a debt or debts reaffirmed after
banlauptcy. 

Any judgment creditor who knowmgly gives false information upon any such 
suggestion made rmder this chapter shall be guilty of a Class 1 misdemeanor. 

Reviser's Note: 

This statute, present§ 8-441, was amended in 1976. The section, 
as amended, suggests that the garnishee may be proceeded against 
by order of publication. However, personal service on the garnishee 
is necessary if a personal judgment is to be entered against him. The 
proposal satisfies that jurisdictional requirement. 

The provision for service of a copy of the summons on the 
judgment debtor has also been revised, incorporating by reference 
the provisions of Chapter 8. If the judgment debtor is a natural 
person, the summons is to be served pursuant to subdivision I. or 2. · 
of§ 8.01-296; service by publication under subdivision 3 of§ 8.01-
296 will not be good notice. If service on the natural person can not 
be so made, the clerk is to mail a copy of the sununons to the 
judgment debtor. 

§ 8.01-512. Form of garnishment summons.-Any garnishment summons issued
pursuant to§ 8.01-511 sba1l be substantially in the foHowmg form: 
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The Commonwealth of Virginia. 

To the ..•.•...........• , of the ..••••.•.••••• of ............... , Greeting: 

'WHEREAS, on ...................... , an execution was duly issued and delivered to ·-···-·-
upon a judgrn.ent rendered in the .................... Court of the ................ of ......... ___ · oa, 
.......... -..•..• , in favor of ....................... , plaintiff, against ..................... , defendant, for the sum 
of $ ............. , with legal interest .th� tram ..•....•...•...•.. Ulltil payment, a11.d $ .•••••••• -........ _ 
costs; and it being suggested by the plaiIJ.tiff that by reason of the lien of such execution 
there is a liability upon the garnishee hereinafter named; 

1HEREFORE, WE COMMAND YOU, in the name of tlie Commonwealth of V.rrgini'a, 
to summon ................. , garnishee, to appear 'before the ............... Court of the ·-···-· of 
........... , at ........... , on ................ , at ..•....•...... o'clock ...... M., to answer such suggestion, 
having then and there this writ; and the garnishee named above sb.a11 withhold from the 
defendant any sums of money· to which the defendant is or may be entitled from the 
garnishee for the period between the date of service of this summons on the gamisbee and 
the date for the garnishee's appearance in Court specified above, except such .sums of 
money as may be exempt tram garnishment pursuant to Virginia Code § 34-29, which 
reads as loHows: 

§ 34-29. Maximum portion of disposable earnings subject to gamishment-(a) Except
as provided in subsection (b), the maximum part of the aggregate disposable earnings of 
an individual for any workweek which is subjected to garnishment may not exceed the 
lesser of the following amounts: 

(l) Twenty-five per centum of bis disposable earnings for that week, or 

(2) The amount by which his disposable earnillgs for that week exceed thirty times
the federal minimum hourly wage prescribed by § 206(a) (I) of Title 29 of the UJJited 

· States Code in effect at the time earnings are payable.

(b) The restrictioZJS of subsection (a) do not apply in the case of 

(1) Any order of any court for the support of any person.

(2) Any order of any court of bankruptcy under Chapter XIII of the Bankruptcy Act

(3) Any debt due for any State or federal tax.

In the case of earnings for any · pay period other than a week, the Sta.ts 
Commissioner of Labor and Industry shall by regulation prescribe a multiple of the federal. 
minimum hourly wage equivalent in effect to that set forth in this section. 

(c) No court of tbe State may make, execute, or enforce any order or process in
violation of tlus section. 

The exemptions allowed herein sba1l be granted to any person so entitled without any
further proceedings. 

(d) For the purposes of this section

(1) The term "earnings" means compensation paid or payable for personal services,
whether denominated as wages, salary, commission, bonus, or otherwise, and in.dudes 
periodic payments pursuant to a pensi.on or retirement program, 
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(2) The ter.m 11disposable eamiags" means that part of the eami.ags of any individual 
remaining after tbe deduction from those eami.ags of any amounts required by law to be 
withheld, and 

(3) The term ''gamisbment11 

means BDY legal or equitable procedure through which 
the eamiags of any mdividual are requited to be witbheld for payment of any debt. 

(e) Evezy assigmnent, sale, tra.Dsfer, pledge or mortgage of the wages or salary of an
individual which is exempted by this section, to the extent of the exemption provided. by 
this secti.on, sba11 ·be void and unenforceable by any process of Jaw. 

(f) No �ployer may discharge any employee by reason of the fact that his eamiags
have been subjected to gamisbment for any one mdeptedaess. 

Given umer IIIJ' haZJCl on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

. . . . . . . . . . . . . . . . . . . . • • . . . . . . . . . . . . • Clerk 

Reviser's Note: 

This is present § 8-441.1 without change. 

§ 8.01-513. Service upon corporation.-NotwitbstaZJding the provisions of§§ 13.1-11,
13.1-1n 13.1-210 and 13.1-274, if the person upon whom there is a suggestion of liability 
as provided in § 8.01-511 is a corporation, the summons shall be served upon an officer or 
!lWJaging employee of the corporation other than an officer of the corporation, unless the 
judgment creditor sbal1 file with the court a certificate that be bas used due diligence and 
that no such officer or managing employee of the corporation other than an officer or 
other person authorized to accept such service can be found witbin the Commonwealth, in 
which case such summo.rJS shall be served on the registered agent of the corporation or 
upon tbe clerk of the State _Corporation Commission as is otherwise provided by law. 

Reviser's Note: 

This statute,. present§ 8-441.2, was designed to make it easier 
for serving the garnishment summons upon a corporation. It is not 
inconsistent with present § s .. 63. (Proposed § 8.01-302, Service of 
certain process on foreign or domestic corporations.,. fowid in 
Chapter 8, Process.) No material changes have been made to this 
section. 

§ 8.01-514. When gamisbment summons retumable.-Tbe summons in garnishment
shall be returnable to the general district court ·from which it issued not' more than sixty 
days after the date thereof and to the circuit court .from which it issued, not mo.re than 
ninety days after the date thereof. When issued by a district court, such summons may be 
directed to a sheriff of any county or city wherein the ga.misbee resides and made 
returnable before the general district court, and sbaH be made returnable within sixty days 
at some certain place within such county or city named in such summons. 

Reviser's Note: 

This statute, present § 8-442, was amended by the 1976 
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Legislature. The Revisers have rewritten the first sentence so that 
summons in garnishment is returnable to the general district ·court 
not more than sixty $ys after the date thereof and to the cirucit 
court not more than ninety days from the date thereof. This �e 
comports with the return date of executions found in present§ 16.1-
99 and the return period for writs specified in Rule of Court 3:2. 

§ 8.01-515. How garnishee· examiaed; court's order oa such eurnioation; ezecution
thereon.-A person so summoned sball appear in perscm and be ezammed on oath; or he 
may file a statement verifi.ed by affidavit; and a corporation so summoned sba11 appear by 
an authorized agent who shall be examined Oll oath; or it may file a statement, not under 
seal, verified by affidavit of such authorized agent. Such statement sball show the amount 
the garnishee is indebted to the judgment debt.or, if any, or what property or effects, if 
any, the gamishee bas or holds which belongs to the judgmea.t debtor, or in which be bas 
an interest. If the judgment debtor dispute the verity or accuracy ·of such statemea.t and so 
desire, then summons sba1I issue requiring the appearance of sucb person or authorized 
age.at for examination on oath, and requiring him to produce such books and papers as 
may be necessazy to determine the fact. 

In determining the exemption to which the emplq,yee is entitled, the employer may 
until otherwise ordered by the court rely upon the information contamed in the employee's 
withholding exemption certificate tiled by the employee for federal income tax purposes, 
and � person showmg more than one exemption thereon sbal1 be coDSidered by him to 
be a householder or head of a family. 

Reviser's Note: 

This is present § 8-443 without change. 

§ 8.01-516. Judgment against garnishee pursuant to § 8.01-504.-lf it appear from a
verified statement or examination that there is any liability OlJ the garnishee, the court may 
give judgment against him for any amount found due the execution debtor, ill excess of 
any amounts exempted by § 34-29 and paid to the execution debtor before such 
exemptions shall have been specifically disaUowed by the court, and order him to deliver 
any estate for �hicb there is such liability, or pay the value of such � into court or to 
any officer whom it may designate; and the levy of an execution o� such order sbaJ1 be 
valid, although levied by such officer. 

Revisers Note: 

This is present § 8-444 without material change. 

§ 8.01-517. Exemption of wages.-Notwitbstanding the provisioIJS of§§ 8.01-515 and
8.01-516, any employer against whom any garnishment is served .in co.rmection with an 
action or judgment against an employee may pay to such employee when due wages or 
salary not exceedmg the amount exempted by § 34-29 unless such exemptions shall have 
been specificaJJy disallowed by the court and sba11 answer such garnishment summons by 
a written statement verified by affidavit, showing the amount of wages or salary due on 
the return date of the garnishment summons and the amount of wages or salary so 
exempted, and if there shall be an excess of wages or salary so due over the amount of the 
exemptions, the employer may pay the amount of such excess into the court where the 
garnishment summons is returnable, which paym�t when determined by the court to be 
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COITeCt will constitute a discharge of any liability of the employer to the employee for the 
wages or salary so withheld. 

Reviser's Npte: 

The language that states the affidavit need not be under seal has 
been deleted. No substantive changes have been made to this 
section, present § 8-445. 

§ 8.01-518. When gamishee is personal representative of a decedent.-If the person
so summoned be the personal representative of a decedent, be sball answer in writing 
whether or not there is in bis bands in bis fiduciary capacity, azzy sum of money owing to 
the judgment debtor, and if so, the amount thereof, if the same bas been definitely 
determined, and when it wiJI . be payable by him; and if such amount has not been 
defiZJite1y ascertained, the court sbaU coatinue th� case, with direction to bim to thereafter, 
and as soo.u as such amount has been clefimtely determined, report the same to the court. 
and say when it will be payable by him. Ill either event, and when the amount so owing ·to 
the judgment debtor bas been definitely fixed and determiaect the court sbaU direct the 
disposition of such fund to the creditor of such other person or persons· accordiZJg as their 
rights may be determined. 

Reviser's Note: 

This is present § 8-446 without change. 

§ 8.01-519. The proceedmgs, if gamisbee fail to appear or answer, or to disclose bis
liability.-U the garnishee, after being served with the summons, fail to appear or answer 
personally, or if it be suggested that be bas not fully disclosed bis liability, the proceedings 
sbaH be accordillg to §§ 8.01-564 and 8.01-565, mutatis mutandis, except that when the 
summons is before a general district court, the court ·shall proceed without a jury. 

Revisers Note: 

This present§ 8-447. The language "or answer personallyn has 
been inserted after "appear". 

§ 8.01-520. Payment, etc., by garnishee to officer before return of summons.-Any
person, summoned under§ 8.01-511, may, before the return day of the summons, deliver 
and pay to the officer serving it, what be is liable for, and the officer sbaH give a receipt 
for, and make return of, what is so paid and delivered. 

Reviser's Note: 

This is present § 8-448 without change. 

§ 8.01-521. Judgments as to costs.-Ullless the garnishee appear to be liable for more

tba.n is so delivered and paid, there sba1l be no judgment against him for costs. In other 
cases, judgment under§§ 8.01-516 and 8.01-519 may be for such costs. and against sucb 
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party, as the court may deem just. 

Reviser's Note: 

This is present § 8-449 without material change. 

§ 8.01·522. Wages and salaries of State employees.-Ualess otherwise exempted, the
wages and salaries of all employees of this Commonwealth, other than State officers, sba1l 
be subject to garnishment or execution upon any judgment rendered against them. 
Whenever the salary or wages of such employees as above mentioned shall be garnished 
under this section, the process shall be such as is usual in other cases of gamisbmeat and 
shall be served on the judgment debtor and on the officer or supervisor who is head of tbe 
department, agency, ·or mstitution wbere the employee is employed, or other offi.cer 
through whom tbe judgment debtor's salary or wages is paid, provided that process shall 
not be served upon the State treasurer or the State Comptroller except as to employees o
their respective departments, and upon such service the officer or supervisor shal1, on or 
before the return day of process, transmit to the clerk of the cowt issuing the process a
certificate �owing the amount due from the Commonwealth to such judgment debtor, up 
to the return day of the process, which amount the officer or supervisor .sbaH hold subject 
to order of the court issumg the process. Such certificate shall be evidence of a11 facts 
therein stated, WJless the court direct that the deposition of tbe officer or su� or 
such other officer through whom the judgment debtor's salary or wages be paid, be taken, 
in which event the deposition of the officer or supervisor sba11 be taken iD his office and 
returned to the clerk of the court in which the garnishment is, just as other depositions are 
returned, and in no such case shall the officer or supervisor be required to leave his office 
to testify. In all proceedings under this section, if the judgment be for the plaiD.tiff, the 
amount found to be due the judgment debtor by the Commonwealth shall be paid as 
directed by the court. 

Reviser's Note: 

This is present § 8-449.1 with no material change. 

§ 8.01·523. Service upon the federal govemment.-A If the suggestion of liability as
provided in § 8.01-511 is the United States of America, the summons shall be served upon 
the managing employer of the agency of the federal government which is alleged to be 
liable, or. if the judgment debtor is a member of the armed forces of the United States, 
upon the chief fiscal officer of the military post to which the judgment debtor was last 
assigned. 

B. If service on the agents identified in subsection A. for service of process on the
United States cannot be made, then service may be made on a United States attorney or 
other agent in the manner set forth in Rule 4(dX4) of the Federal Rules of Civil Procedure, 
as n-om time to time amended. 

Reviser's Note: 

This statute, present § 8-441.3, is a 1976 legislative enactment
which pertains to garnishment for maintenance and support of a 
spouse or child pursuant to the provisions of 42 U.S.C.A. §§ 652(b ), 

304 



659 and 660. (See also FRCP 4(d).) A cross reference in the 
annotation under to § 20-78.1 to this section is also recommended. 

Subsection B. has been added to provide a method of service ·of 
a garnishment summons on the federal government where the 
agents set forth in subsection A cannot be served in Virginia; e.g., 

. where garnishment is sought against military retirement pay and 
the paying agency is outside Virginia. · 

§ 8.01·524. Wages and salaries of all dty, town and county officials. clerics and
employees.-Unless otherwise exempt, the wages and salaries of all offi.dals. clerics and 
employees of any dty, town or county sba1l be subjecr to garnishment or execution upon 
any judgment rendered against them. 

·Reviser's Note:

This is present§ 8-449.2 without change. 

§ 8.01-525. Who· are officers and employees of cities, towns and counties.-All
officers, clerks and employees· who hold their office by virtue of authority .trom the General 
Assembly or by virtue of city, town or county autnority whether by election or 
appointment and who receive compensation for their services from the moneys of such 
city, town or county sba1l, for the purposes of garnishment, be deemed to be. and are, 
officers, clerics or employees of such city, town or county. 

Reviser's Note: 

This is pr�s�nt § 8-449.3 without change. 

CHAPTER 19. 

FortbcomiDg Boads. 

§ 8.01-526. When forthcoming bond taken; property then remains in debtor's
possession.-The sheriff or other officer levying a writ of fieri fadas, or distress wammt, 
may take from the debtor a bond, with sufficient surety, payable to the creditor, reciting 
the service of such writ or warrant, and the amount due thereon, induding the officer's fee 
for ta.king the bon� commissions, and other lawful charges, if any, with condition that the 
property shall be forthcoming at the day and place of sale; whereupon, such property may 
be permitted to remain in the possession and at the risk of the debtor. 

Reviser's Note: 

This is present § 8-450 without change. A cross reference is 
recommended to § 55-230 et seq. (particularly § 55-232 .2 as 
amended in 1974) which deal with distress warrants and outlines 
the procedure thereon. 
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§ 8.01-527. If bond forfeited, where returned; its effect; clerk to endorse time of
retum.--lf the condition of such forthcomilJg bond be not performed, the of6.cer, UJJless 
payment be made of the amount due on the execution or wammt, includmg his fee, 
commission, and charges as aforesaid, &ball, after the bond is forfeited, retum it forthwith, 
with the execution .or .warrant, to such court, or the clerlc's office of such court as is 
prescribed by § 15.1-80. The clerk s.ba11 endorse o.n the bond the date of its retum; and 
against such of the obligors tbereizl as may be alive when it is forfeited and so returned, it 
shall have the force of a judgment. But no execution sba1l issue tbereoa WJder this section. 

Reviser's Note: 

This is present§ 8-451. The provision that reQuires the officer to
return the bond within 30 days after forfeiture, has been deleted. As 
rewritten the section requires the officer to return the bond 
uforthwith". A corresponding change will be made to§ 15.1-80. 

§ 8.01-528. Liability of obligors; bow recovery on the boad is bad.-The obligors in
such forfeited bond shall be Hable for the money thereizl mentioned, with interest thereon. 
from the date of the bo.od t:i11 paid, and the casts. The obligee or bis personal 
representative shall be entitled to recover the same by action or moti.on. 

Reviser's Not,: 

This is present § 8-452 without change. 

§ 8.01-529. When bond returned, bow endorsed and recorded by clerk; lien and fee.­
Upon the return of a fortbcomillg bond to the clerk's office iD the mamJer prescribed by § 
8.01-527, it shall be the duty of the clerk to endorse thereon tbe date of such return, and 
bis fee as provided by law for recordation of items specified herein, and to record in a 
book to be kept by him for the purposep the date of such band and of the return endorsed 
thereon, the amount of the penalty thereof, the amowzt, the payment whereof will 
discharge such penalty, and the names of the obHgee and obligor to such bond. Such bond, 
when so returned to the clerk's office aforesaid, shall constitute a lien on the real estate of 
the obligor. 

Reviser's Note: 

This is present § 8-458. The requirement of recording the clerk's 
fee on the bond will be transferred from present § ·8-459 to Title 
14.1. The language " ... and his fee as provided by law for recordation 
of items specified herein ... " has been inserted after " ... date of such 
return ... " to implement this recommendation. The actual clerk's fee 
for his service will be transferred to Title 14.1. The fee has been 
increased to one dollar. 

Present § 8-454. When taken under distress warrant, what defense may be made. To 
be transferred to Title 55. . 

Revisers Note: 
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This is present § 8453 which will be transferred to § 55-232 
which deals explicitly with distress warrants and only incidentally 
with forthcoming bonds. 

The words "a forthcoming" have been substituted for "such" 
preceding the word "bondu. 

§ 8.01-530. Remedy of creditor if bond quashed.-lf any forthcoming bond be at any
time quashed, the obligee, besides his remedy against the officer, may have such execution 
on his judgment, or issue such distress warrant, as would have been lawful if such bond 
bad not been taken. 

Re�sNote: 

No material change has been made to this section which is 
present § 8-454. 

§ 8.01-531. In what cases forthcoming bond not to be taken.-No bond for the
forthcoming of property shall be taken: 

1. On an execution on a forthcoming bond; 

2. On an execution on a judgment against (i) a treasurer, sheriff, or a deputy of either
of them, or a surety or personal representative of either such officer or deputy, far money 
received by any such officer or deputy, by virtue of his office, (ii) any such officer or his 
personal representative, in favor of a surety al such officer for money paid or a judgment 
rendered for a default in office, or (iii) a deputy of any such officer, or bis surety or 
personal representative, in favor of his principal. or the personal representative of such 
principal, for money paid or a judgment rendered for a default in office; or 

3. On any other execution on which the clerk is required by Jaw or by order of comt
to endorse that "no security is to be taken". 

Reviser's Note: 

This is present § 8-455. References to sergeant, constable and 
coroner have been deleted. The latter term has been abolished and 
the former two will be embraced by the term "sheriff'' in the 
proposed definitions section. (See § 8.01-2, Definitions.) The 
language "or by order of courtu has been inserted after the language 
"is required by law" in order to allow the statute to comport with 
modem practice. 

Present § 8-456. Endorsement on execution in such cases. To be deleted. 

Reviser's Note: 

This statute is repetitious of subdivision 3. of§ 8.01-531. 

Present § 8-457. When a general district court may give judgment on forthcoming 
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bond; removal of case. To be transferred to Title 16.1. 

Reviser's Note: 

Much of the unnecessary language of this statute has been 
deleted and a cross reference to § 16.1-92. has been made so that 
removal of the case conforms with the require�ents and procedures 
of § 16.1-92. The removal amount required has been changed from 
twenty dollars to five hundred dollars and "constable" has been 
deleted. This section as amended will be transferred to, and 
incorporation in, § 16.1-77. 

Related Amended Section: 

§ 16.1 �92. Removal of action involving more than $500.-When
the amount in controversy in . any action · at law except cases of 
unlawful entry and detainer in a ee\:U"t net el FeeoFel ·general district court 
exceeds the sum of five hundred dollars, exclusive of interest., 
attorney's fees contracted for in the instrument, and costs, the judge 
shall, at any time on or before the return day of the process, or 
within ten days after such return day, if. trial of the case has not 
commenced or if judgment has not been rendered, upon the 
application of any defendant, the filing by him . of an affidavit of 
himself, his agent or attorney, that he has a substantial defense to 
the action, which affidavit shall state the grounds of such defense, 
and the payment by him of the costs accrued to the time of removS,4 
the writ tax as fixed by law, and the costs in the court to which it is 
removed as fixed by subsection (17) of§ 14.1-112, remove the action 
and all the papers thereof to a court having jurisdiction of appeals 
from the court wherein the action was brought; and the clerk if 
there be one, or the judge if there be no derk of the court, shall 
promptly transmit the papers in the case and the writ tax and costs . 
to the clerk of the court to which the action is removed. If the 
defendant fails to pay the accrued costs, writ tax, and the costs in 
the court to which the case is removed at the time the application 
for removal is filed,. the judge shall proceed to try the case. 

On the trial of the case in the circuit court the proceedings shall 
conform. as nearly as may be to proceedings. prescribed by the Rules 
of Court for other actions at law, but the court may permit all 
necessary amendments, enter such orders, and direct such 
proceedings as may be necessary or proper to correct any defects, 
irregularities and omissions in the pleadings and bring about a: trial 
of the merits of the controversy. 

In no event shall an objection to venue be considered by the circuit court unless 
raised by a defendant in bis affidavit of substantial defense. filed in the general district 
court. 

Reviser's Note: 

The proposed chapter �n Venue requires that objection to 
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improper venue be timely raised; if not7 the objection is waived. The 
proposed amendment to this section comports with that policy by 
requiring an objection to venue be raised in the affidavit of 
substantial defense. 

§ 8.0l..s3Z How bond withdrawn from clerk's office.-Tbe obligee in a forthcoming
bond, or bis agent, .may, at any time after the record of such bond is· made by the clerk, 
required by§ 8.01-529, withdraw the same from the derk's office, leaving a copy thereof 
attested by the clerk. 

Reviser's Note: 

This is present § 8-459 with minor language changes. The 
requirement that the clerk endorse on the bond his fee has been 
incorporated in · § 8.01-529. Minor language changes have been 
made. · · · · 

PreseDt § 8-460. Costs to be included by judge of a general. di.strict court. To be 
transferred to Title 16.1. 

Present§ 8461. Judge of a general district court to keep record of judgment; how to 
endorse execution. To be transferred to Title 16. l. 

CHAPTER 20. 

AITACHMENl'S AND BAIL IN aVl.l. CASES. 

Artide l. 

§ 8.01-533. Who may sue out an attacbment.-lf any person have a claim, legal or 
equitable. to any specific personal property, or a like claim to any debt, including rent, 
whether such debt be due and payable or not, or to damages for breach of any contract, 
express or implied, or to damages for a wrong, and such claim exceed twenty doDars, 
exdusive ·of int�t, he may sue out an attachment therefor on any one or more of the 
grounds stated in§ .S.01-534, except that if the claim be for a debt not due and payable no 
attachment shall 'be sued out when the only ground · for the attachment is that the 
defendant, or one of the defendants against whom the daim is, is a foreign corporation. or 
is not . a resident of this Commonwealth, and has estate, or bas debts owing to such 
defendant., within this Commonwealth. 

Reviser's Note: 

This is present§ 8-519. The language "including rent" has been 
inserted after the present language "claim to any debt". This change 
comports with the recommended revocation of Article 5 of present 
Chapter 24 '(§§ 8-566 through 8-568) which presently deals 
separately with attachments "for rent. Other minor changes have 
been made. 
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§ 8.01-534. Grounds of attachment. It sbal1 be sufficient groWJd for an attachment
that the prillcipal defendant or one of the principal defendants: 

I. Is a foreign corporation, or is not a reside1lt of this Commonwealth, and bas estate
or bas debts owing to such defendant within the county or city in which the attacbmeat is, 
or that such defendant being a nonresident of this Commonwealth, is em:itled to tbe benefit 
of any lien, legal or equitable, on property, real or persouJ, within the county or city in 
which the attachment is. The word "estate", as herein used, sba11 include aD rights or 
interests of a pecuniary nature which caa be protected, enforced, or proceeded agamst in 
courts of law or equity; 

2. Is removing or is about to remove out of this Commt;mwealth with intent to change·
his domicile; 

3. ID.tends to r.emove, or is removing, or has removed the specitic property sued for,
or bis own estate, or the proceeds of the sale of his property, or a m.ateria1 part of such 
estate or proceeds, out of this Commonwealth so that there will probably not be therein 
effects of such debtor sufficient to satisfy the claim when judgment is obtamed therefor 
should only the ordinary process of law be used to obtain the judgment; 

4.: Is converting, is about to convert or bas converted bis property of whatever kind, 
or some part thereof, into money, securities or evidences of debt with intent to binder, 
delay, or defraud his creditors; 

5. Has assigned or disposed of or is about to assign or dispose of bis estate, or some 
part thereof, with intent to binder, delay or defraud bis creditors; 

6. Has absconded or is about to abscond from the Commonwealth or bas concealed
himself to the injury of his creditors, or is a fugi.tive from justice. 

The intent ·mentioned in subdivisions 4. and 5. above may be stated either in the 
altemative or conjWJctive. 

Reviser's Note: 

This is present § 8-520 without material change .. 

§ 8.01·535. Jurisdiction of attachments; trial or bearing of issues.-Except as
provided in § 16.1-77 the jurisdiction of attachments under this chapter sba1l be in the 
circuit courts. The trial or hearing of the issues, except as otherwise provided, shall be the 
same, as near as may be, as in actions in personam. 

Reviser's Note: 

The language "Except as provided in .§ 16.1-77" has been 
inserted at the beginning of the statute for proper cross reference. 
Otherwise, no materi� changes have been made to present § 8-521. 

§ 8.01-536. Pleadings in attachment-No pleading on behalf of the plaintiff sba11 be
necessary except the petition mentioned in § 8.01-537. The principal defendant, and any 
other defendant who seeks to defeat the petitioner's attachment, may demur to the 
petition, issue on which demurrer shall be deemed to be joined; but if such demurrer be 
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ovemtled, such defendant sba11 answer the petition in writing. No replication sbaI1 be 
ZJeCeSSa.l'Y to such answer. The answer shall be swom to by such defendant, or bis agent. 
Any other defendant may aaswer the petition, under oath, and ·the cause sba1l be deemed. 
at issue as to him, if. be denies any of the aDegatioas of the petition, without aay 
replica.ti.on. Answers under this section sba11 not have the effect of evideace for the 
defe.adaat. 

Reviser's Note: 

This is present § 8-523 without material change. 

§ 8.01-537. Petiti.on for attachment; writ tu.-A: Every attachmeat, except an
attachment for rent, sba11 be commenced by 'll petition filed in the derk's office, whetller 
the court be in session or not, or before a district court judge or derk of a clistnct court of 
tbe county or city in which venue is given by subdivision 11. of § s.01 .. 261. If it is sought 
to recover specific persoaa1 property the petition sbaH state the nature and estuoated value 
thereof, the cbaracter of estate tbereiD. claimed by the pJaiD.tiff, and what· sum, if any, the 
pl.amtiff claims. be is entitled to recover for its detention. If it is sought to .recover a debt or 
damages for a breach of coatract, express or implied, or damages for a WJ"OZJg. tbe petitioa 
sba1I set forth the plamtiff's ·claim with such certainty as will . give the· adverse party 
reasonable notice of the particulars thereof, aad sbal1 state a sum certain wmcb, at the 
least, the plaintiff is entitled to, or ought to recover, and if the claim be for a debt not t.bea 
due and payable, at what time or times the same will become due and payable. The 

"l'tainty required of a petition for attachment shall be the same as required for a· motion 
· judgment under Rules of Court l:4(d) and 3:16(b)� The petition shall also set forth tbe 

-dstence of one or more of the groun.ds of attachment mentioned in § 8.01-534, aad sb.all 
ask for an attachment against the specific personal property mentioned in the pet:itioa, or 
. against the estate, real and perseillal, of one or more of the prmcipal defendants, ar against 
both the specific personal property and the estate of such defendants, real or persoaaL The 
petition sbal1 be sworn to by the plaintiff or bis agent, or some other .: person cognizant of 
tbe facts therein stated. 

B. The plaintiff praying for an attachment s.ba11, at the time that he files bis petiti• 
if be files with the clerk, or if he files bis petition with the magistrate, then within ten days 
tbereafter, pay to the derk of the court to which the return is ·mac1e the proper writ tu as 
!bred by law, if not. already paid, and in the· event of his failure to do so the clerk sba.l1 
refuse to issue the attachment or the attachment· issued by the magistrate sball stand 
dismissed ipso facto at the cost of the plaintiff and no further proceedings sba11 be bad 
thereon� 

Reviser's Note: 

This is present§ 8-524. For clarification the language "petition 
for attachment shall be the same as required for a ... " has been 
inserted in subsection A. after the language "The certainty required 
of a ... ". Correct cross references have been inserted and present§ 8-
528 has been added as subsection B. of this section. 

§ 8.01-538. Attachment of ships, boats and other vessels of more than twenty to.as.­
No attachment against any ship, boat, or other vessel- of more than twenty to.as, shall issue 
unless the plaintiff or someone bl bis beba1f, shall first establish, to the satisfacticm of the 
court in which be files bis petition for attachment that be bas a· reasonable expectation of 
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.r:ecovermg an amount erclusive of all costs, equal to at least one-ball the damages 
demanded m the petition for attacbment. Reasonable notice of appearance before the c::oun 
sbalJ. be given the owner, agent or master of mud vessel, and at the time of the appearance 
the court sba1l determme the amoWJt of such reasonable expectation. of recovery and tbe 
amoant of bond necessary to secure the release of the vessel if and when a writ be levied 
m accordance with t1us -section. 

No attachment ,ssued m violation of the proV1SJcms of tJns section sba11 create a valid 
lien upon the property sought to be attached, and no levy made under authority thereof 
sba1l be of any effect. 

Reviser's Note: 

· Tlus 1S present § 8-524.1 with DO matenal change.

§_ 8.01-539. Who made defenda.ats.-A person agamst whom the plamtiff JS assertitlg
tt,.e clai.m . sball be made a defendant to the petition, and sba11 be known as a prmczpal 
ct,fe.uclaot. Jbere shall also be made a defendant any person mdebted to or bavmg m Im 
possession ,property, real or personal, belongmg to a prmapal defendant, wlnch JS sought 
to be attached. There may also be made a defendant any person clazrnmg title to, ad 
mterest � .or a Hen upon the property sought to be attached. A defendallt, other than a 
pnnapal defendant, sbaI1 be know.a as a codefendant. 

Reviser's. Note: 

TI11s-.1s present § 8-525 with no matenal change. 

§ 8;01-540. Issuance of attachment; agamst. what attachment to JSSUe.-Upon the
filing of the petition mentioned m § 8.01-537, the clerlc or the magistrate before whom the 
petition JS filed shall issue an attachment m accordance with the prayer of the petition, 
subJect to the ptOVlSl.ons of § 8.01-538. If the. plamtiff seeks the recovery of spedfic 
personal property, the attachment may be agamst such property and agamst the prmczpal 
defendant's estate for so much as is sufficient to sati.sfy the pFObable damages for its 
detention; or,: at the option of the plamtiff, agamst the pnnczpal defendant's estate for the 
value of such spedfic property and the damages for its detention. If the plamtiff seeks to 
recover a debt or damages for the breach of a contract, express or unplied, or damages for 
a wrong, the attachment sball be agamst the pnnczpal defendant's estate for the amount 
specified m the petition as that wlucb the plamtiff at the least is entitled to or ought to 
recover. 

If the attachment be issued by a magistrate, it shall be returnable as prescribed by § 
8.01-541. The magzstra.te shall promptly return to the clerk's office of the court to wlucb 
the -attachment is returnable the petition and the bond, if any, filed before bmJ. The 
proceedings thereafter sba11 be the same as if the attach.me.at bad been issued by the clerk. 

'J 

Revisers Note: 

nus is.present§ 8-526,with no matenal change. 

§ -8.0J-541. To whom attachments directed; when. and where returned-ADY
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attachment issued under this chapter may be directed to the sberiff of any co1mty or city. 
Except when otherwise provi.ded, it shall be retumable to the office of the derk of court 
wbereia the petition bas been tiled .not more than thirty days tram its date of issuance nor 
Jess than ten days li'om the date of service. 

Reviser's Note: 

This is present§ 8-527. The language "the office of the clerk of 
court wherein the petition has been filed" has been inserted after 
the word ureturnable". Toe unnecessary language pertaining to 
terms of court has been deleted in order for the statute to comport 
with modem practice. 

§ 8.01.-542. Issue and execution of attachment on any day.-Sucb attachment may be
issued or executed aa any day, i.ocludiag a SWJday.or holiday. 

Reviser's Note: 

�s section, present § 8-529, has been rewritten to provide that 
a writ of attachment may be issued on any day including a Sunday 
or holiday. Unnecessary language has been deleted. 

§ 8.01-543. Issue of other attachments on the original petition.-Upon the written
application of the plamtiff, bis agency or attorney, other attachments founded on the 
origiJJal petition may be issued from time to ·ame by the clerk of the court in which the 
original attachment is pending, and the same may be directed, executed, and returned in 
like manner as an origj.oal attachment The court shall adjudge the costs of such 
attachments as to it may seem right and just. 

The following, or · its equivalent, shall be a sufficient form of application for an 
additioaal attachment: 

To AB., clerk of the ............... cowt of •...•....••. county (or city): In the case of ....•......... 
v. ............ , on an attachment, you are requested to issue an attachment and summons
against............... 

X. Y. (or X. Y. by H., attorney or agent, as the case may be).

If new or additional grounds of attachment are relied on, the plaintiff may amend his 
petition m accordance with Rules of Court 1:8 according to the facts and swear to the 
same, and thereupon an attachment may issue, and the cause sba1J proceed, under the 
provi.sions of this chapter, upon the petition as amended. 

Reviser's Note: 

This is present § 8-530. The language uin accordance with Rules 
of Court 1:8 ... " has been inserted after the words "his petition° .
Also, the term upetitioner" has been changed to "plaintiff'�. 

§ 8.01·544. When attachment not sezved other attachments may issue; order of
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publica.tioa.-Whea. an attachment is retw'ned aot served on a principal defeaclan� 
whether levied on property or not, further attachments and summonses may lJe issued 
until service is obtained on him. if he be a resident of the Commonwealth. If for any cause 
service cannot be had in the Commonwealt4 upon affidavit of that fact, ·aa order of 
publication sball lJe made against him.

Reviser's Note: 

.This is present § 8-531 with no material change. 

§ 8.01-545. Amendmea.ts; formal defects.-Such amea.dmea.ts shall be allowed of tbe
petition, answer and of any of the other proceedings in the attachment as sba.11 be 
conducive to the attainment of the ends of substantial justice. and upon such terms as to 
continua.ace and costs as may seem proper. An amendment when made shall as against 
the principal defeadant and as to claims against him existing at the time the attachmellt 
was issued relate back to the time of the levy of the attachment, unless otherwise directed. 
No attachment shall be quashed or dismissed for mere formal defects. 

Reviser's Note: 

This is present § 8-532 with no material change. 

Article z. 

Summons; Levy; Liea; Boads, etc. 

§ 8.01-546. What attachment to command; summons.-Eve.ry attachment sued out 
against specific personal property sba11 command the sheriff or other officer to whom it 
may be directed to attach the specific propert;y claimed in the petition, and so much more 
of the real and personal property of the principal defendant as shall be necessary to cover 
the damages for the detention of the specific property sued for and the costs of the 
attachment. Every other attachment shall command the sheriff or other officer to whom it 
may be directed to attach the property mentioned and sought to be attacb.ed in the 
petition, if any, and so much of the lands, tenements, goods, chattels, moneys and effects 
of the principal defendant aot exempt from execution as will be sufficient to satisfy the 
plaintiff's demand, and, in case of tangible personal property, taken possession of under § 
8.0l ·551, to keep the same safely in bis possession to satisfy any judgment that may be 
recovered by the plaintiff in such attachment. 

Every attachment sued out under this section sbaH also command the sheriff or other 
officer to summon the defendant or defendants, if be or they be found within bis county or 
city, or any county or city wherein be may have seized property under and by virtue of 
such writ, to appear and answer the petition for the attachment 

Reviser's Note: 

This is present § 8-533 without change. 
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§ 8.01-547. Attachmeizt against remainders.--lf the attachment be against a principal
defendant who is a nonresident or an absconding debtor, the attachment may also direct 
the sheriff or other officer to levy the same on any remainder, vested or contingent, of the 
priD.cipa.l defendant, or so much thereof as may be sufficient to pay the amoWJt for which 
it issues. But no such remainder shall be · sold r.mtil it becomes vested. A judgmeD.t, 
however, ascertaiDiDg the amount due the plaintiff may be docketed as other judgments 
are docketed, but unless it be a perscma1 judgment, it sba1l be a lien oaly on the property 
levied on. 

Reviser's Note: 

This is present § 8-534 with no material change. 

§ 8.01-548. Who may levy attachment and on what.--An attachment may be levied
upon any estate of the defendant, whether the same be in the cowity or city in which the 
attachment issued, or in any other, either by the officer of the county or city wherein the 
attacbmeat issued, or by the officer of the county or city where the estate is. 

Reviser's Note: 

This is present § 8-535 without change. 

§ 8.01-549. Restraining order or receiver.-The court may interpose by a restraining
order, or the appointment of a receiver, or otherwise, to secure the forthcoming of the 
specific property sued for, and so much other estate as will probably be required to satisfy 
any further order that may be made in the proceedings. 

Reviser's Note: 

This is present § 8-536 without substantive change. 

§ 8.01-550. How attachment levied-An attachment may be levied as follows:

On tangible personal property in possession of a principal defendant.. whether such 
possession be actual. or constructive, it may be levied as at common law or by delivering a 
copy of the attachment to such principal defendant if the bond required by§ 8.01-552 has 
not been given; but if such bond has been given, then by taking possession of such 
personal property; 

·0n choses in action or on tangible personal property in possession of any defendan1
other than the principal defendant, it may be levied by delivering a copy of the attachmen; 
to the person indebted to the principal defendant or having possession of the propertJ 
belonging to him; and 

On real estate, it may be levied by such estate being mentioned and described in a; 
endorsement on the attachment by the officer to whom it is delivered for service to th 
following effect: 

"Levied on the following real estate of the defendant A (or defendants A and B.), t< 
wit: (here describe the real estate) this the .••.•••..••..... day of ............... at ................. o'doci 
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E.F., slleriff (or other officer)", a.ad by semce of the attachment on the person, if any, m 
possession of such real estate.  :

1' 

Wherever a copy of a.a attachment JS reqwred or allowed to be served on any perS'OJJ, 

natural or artifi.czal, it may be served as a notice JS served under §§ 8.01-296, 8.01-299, 
8.01-300 or 8.01-301, as the case may be. 

Reviser's Note: 

This 1s present § 8-537 without change. 

§ 8.01-551. When bond grven officer to take possession of property.-lf the plamtifl 
s� at the time of sumg out an attachment, or afterwardst grve bond with SW'et}rp 

approved by the clerk JSSwng the attachment, m a penalty of at least double the fall' value 
of the property on w/JJch the attachment is levied, with condition to pay aH costs and 
damages whlch may be awarded agamst mm, or sustamed by any person, by reason of bJs 
swng out the attachment, the officer to whom the attachment is directed shaH take 
possession of the property specified m . the attachment, or when no such property IS 
spedfied, of any estate or effects of the defendant, or so much thereof as JS suffiaent to 
pay the plamtiff's c1azm. When such bond zs given, the fact shall be endorsed on the 
attachment, or certified by the clerk to the offi.cer, who sba1l return the certificate with the 
attachment. But the officer levymg the attachment sbaJl, before takmg possesm.on of aD.Y 
property as aforesaid, make bJS certificate of the fa.Jr value of the property on which the 
attachment JS levied, and he shall not take possession. of the same unless and until bond as 
aforesaid sba1l be given m a penalty of at least double the fair value of the property as so 
stated m bJs certificate. Such certificate sb.a11 be filed m the clerk's office of the court to 
wlucb the attachment JS returnable and the value so certified shall be subJect to review by 
the court to wluch the attachment zs return.able. 

Reviser's Note: 

Th.J.s 1s present § 8-538 with no matenal change. 

§ 8.01·552. Bond reqwred of plaintiff when defendant makes affidavit of substantial
defense.-If a pnnczpal defendant shall file m the clerk's office of the court to winch the 
attachment JS returnable an affidavit of Jumself, lus agent or attorney, that be bas a 
substantial defense to the merits of the plamtiff's clamJ, it shall be the duty of the clerk 
forthwith to notify the plaintiff, bJs agent or attorney, pf that fact, and the attachment 
sba.1l stand dismissed ipso facto unless wtthm ten days from the service of such notice the 
pla:mtiff, or someone for Ium. shall enter mto bond with security approved by such clerk, 
m a penalty of at least double the amount of the claun swom to or sued for, with condition 
that the plamtiff will prosecute 1us attachment with diligence, and that the obligors will 
pay all costs and damages wiuch may be awarded agamst the plamtiff, or sustamed by 
such defendant, or any other person, by reason of swng out the attachment. But this 
section shall not apply m any case m whlch the plamtiff bas, pnor to the fiJing of such 
affidavit, given the bond designated m § 8.01-551, or the defendant bas given the bond 
designated m § 8.01-553. 

Reviser's Note: 

316 



This is present § 8-539 without change. 

§ 8.01-553. Bonds for retention of property or release of attachment; revising bonds
mentioned in this and two prececlmg sections.-Aay property levied oJJ or seized as 
aforesaid, under any attachment, may be retained by or returned to the defendant or other 
person in whose possession it was on bis giving bond, with condition to have the same 
forthcoming at such time and place as tbe cowt may require; or the prmcipal defendallt 
may, by gj.ving bond with condition to perform the judgment of the court release from any 
attachment the whole of a.ay estate attached.· The bond in either case shall be taken. by the 
officer serving the attachment, with surety, payable to the plaintiff, and in a penalty in the 
latter case either double tbe amount or value for which the attacbmea.t issued or double 
the value of the property on which the attachment was levied, at the option of the person 
giving it, and in the former, either double the amount of value for which the attachment 
issued or double the value of the property retained or returned, at the option of the person 
giving it; -provided, however, that in the event the court shall consider that the amount of 
any bond required by this section, § 8.01-551 or§ 8.01-552 is excessive or inadequate, such 
cowt may, upon motion of any party in interest after reasonable notice to the opposite 
party if be can be found in the jurisdiction of the court or to bis attomey of record, if any, 
fix the amount of such bond to conform to the equities of the case. 

Revisers Note:· 

This is present § 8-540 without material change. 

§ 8.01-554. Where bond returned and filed; exceptions to bond.-Every such bond
sbal1 be returned by the officer to and Bled by the derk of the cowt in which the 
attachment is pending, or to which the attachment is returnable, and the plaintiff may, 
within thirty days after the return thereof, Ble exceptions to the same, or to the sufficiency 
of the surety therein. If such exception be sustained, the court sba11 order the officer to file 
a good bond, with sufficient surety, to be approved by it, on or before a certain day to be 

· fixed by the court. If be fail to do so, he and bis sureties in · bis official bond sball be liable
to the plaiIJtiff as for a breach ·of such bond; but the officer shall have the same rights and
remedies against the parties to any bonds so adjudged bad as if be were a surety for them.

Reviser's Note: 

This is present § 8-541 without material change. 

§ 8.01-555. When appeal bond given property to be delivered to owner.-When
judgment in favor of the plaintiff is rendered by a general district court in any case in 
which an attachment is issued and on appeal therefrom to a circuit court an appeal bond is 
given, with condition to prosecute the appeal with effect or pay the debt, interest, costs 
and damages, as well as the costs of the appeal, the officer, in whose custody any attached 
property is, sbalI deliver the same to the owner thereat When an appeal is .from a circuit 
court to the Supreme Cowt and an appeal bond is gj.ven purswmt to§ 8.01-465, the officer 
havmg custody sbaH proceed in like manner. 

Reviser's Note: 

This is present § 8-543. The language " ... by a general district 
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court ... n has been inserted after the word "rendered", and " ... to a 
circuit court ... " after the word "therefrom". A sentence as to how : 
the officer in custody shall proceed when an appeal is taken from a 
circuit court to the Supreme Court has been added. (See also§ 8.01-
676.) 

§ 8.01-556. Bonds may be given by any person.-Ally bond authorized or required by 
any section of this chapter may be given either by the party himself or by any other 
person. 

Reviser's Note: 

This is present"§ 8-544 without change. 

§ 8.01-557. Lien of attachment; priority of bolder in due course.-The plaintiff shall
have a lien from the time of the levying of such attachment, or serving a copy thereof as 
aforesaid, upon the personal property of the principal. defendant. when the same is in bis 
possession, actual or coDStructive, and upon the personal property, choses in action, and 
other securities of such defendant in the bands of, or owing by a co-defendant on whom it 
is so served; and on any real estate mentioned in such an endorsement by the officer on 
the attachment or summons as is prescribed by§ 8.01-550, from the time of levy and 
service purswmt to such section. But a holder in due course of negotiable paper shall have 
priority over an attachment levied thereon. 

Reviser's Note: 

This is present§ 8-545. The language " ... the suing out of the 
same" has been deleted and the language " ... from the time of levy 
and service pursuant to such section'" has been substituted therefor. 
This change is for clarification and so there is no distinction 
between real and personal property regarding the time when the 
lien arises. A cross reference from this section to§ 8.01-268, which 
relates to the necessity of a lis pendens to bind a purchaser, etc ... ,, of 
attached real or personal property, is recommended.-

§ 8.01-558. Attachment lien on effects already in bands of offlcer.-\Vhen an officer
bas in bis possession or custody money or effects of the defendant held under an 
attachment executed. or other legal process, a delivery to such officer 1of an attacbmeot 
under this chapter shall be deemed a levy thereof as to such money or effects, and 
constitute a lien thereon from the time of such deliv,ery. 

Reviser's Note: 

This is present § 8-546 without change. 

§ 8.01-559. Return by officer.-The officer levying the attachment shall show in bis
return the time, date and manner of the service, or execution thereof, o.n each person and 
parcel of property, and also give a list and description of the property, if any, levied oa 
under the attachment. 
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Revisers Note: 

This 1s present § 8-54 7 without change. 

§ 8.01..SSO. How mterest and profits ·of property applied m certam cases.-When any 
attachment JS sued out, although the property or estate attached be not seized, the mterest 
and profits thereof pending the attacbrneot and before Judgment may be paid to the 
defendant, if the court deem it proper.· 

Reviser's Note: 

This 1s present § 8-548 without matenal change. 

§ 8.01-561. How property to be kept; how sold, when expensive to keep or
pensbable.-Any property sezzed under any attachment and not sold before Judgment shall 
be kept m the same manner as szmiJar p� taken under execution. But such as is 
expensive to keep or pensbable may be sold by order of the court upon such terms as the 
court may direct. If the court directs that the sale may be made on credit, the court may 
order the sheriff to take a bond with suftiaent surety, payable to the sheriff, for the 
benefit of the party·entitled. Such bond shall be returned forthwith ·by the officer to the 
court. 

Reviser's Note: 

So as to simplify the statutory procedure. all of the language of 
present § 8-549 followmg the phrase " ... by order of the court" has 
been rewntten. The words "repleV1ed or" have been deleted. 
However, no matenal change 1s made to the present section. 

§ 8.01-562. Ewmnation on oath of co-defendant; order and bond.-A defendant who 
at the time of service of the attachment was alleged to be mdebted to a pnnapal 
defendant, or had m '/us possession personal property belongmg to such pnnapal 
defendant, shall appear m person and submit to an examination on oath touching such 
debt or personal property, or be may, with the consent of the court. after reasonable notice 
to the plamtiff, file an answer m writing under oath, stating whether or not he was so 
mdebted, and if so, the amount thereof and the time of maturity, or whether he had m his 
possession any personal property belongmg to such pnnapal defendant and, if so. the 
nature and value thereof If it appear on such examination or by 1us answer that at the 
time of the se.mce of the attachment. he was mdebted to the pnnapal defendant, or had m 
his possess,on or control any goods, chattels, money, securities or other effects belonging 
to such defendant, the court may order bun to pay the amount so owmg by· bun. or to 
deliver such effects to the sheriff, or other person designated by the court to receive the 
same; or such defendant may, with the leave of the court, gzve bond with sufficzent 
security; payable to such person and m such penalty as the court shall prescribe, with 
condition to pay the amotmt owmg by him and have such effects forthcommg, at such 
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time md place as the cowt may thereafter require. AD answer under oath wider tlZls 
section sbaH be deemed pnma facie to be true. 

Reviser's Note: 

nus 1s present § 8-550. The language uafter reasonable nonce to 
the plaintiff'' has been mserted after the present language "consent 
of the court,, 

§ 8.01-563. Prmapal defendant may cia.ua exemption.-The prmapal defendant, if a
householder or bead of a family, may claun that the amount so. foWJd owmg from his 
codefendimt, or the personal property m 1us possessi� sball be exempt .ti'om 1iabiJity for 
the plamtiff's claJm; and if it sha11 appear that the prmczpal defendant IS entitled to such 
exemption, then the court sbaH render a Judgment agamst the defendant only for the 
excess, if any, beyond the exemption to which the prmcipal defendant IS entitled. 

Reviser's Note: 

nus 1s present § 8-551 without matenal change. 

§ 8.01-564. Procedure when codefenclant fails to appear.-If the attachment be served 
on a defendazJt wbo the petition alieges is mdebted to, or bas m bis possession · effects of, 
the prmapal defendant, and he fail to appear, the court may either compel 1um to appear, 
or bear proof of any debt owmg by him, or of effects m bis bands belongmg to a prmapal 
defendant m such attachment, and make such orders m relation thereto as if what IS so 
proved bad appeared on lus evromation. 

Reviser's Note: 

Tius 1s present § 8-552 without matenal change. 

§ 8.01-565. Suggestion that codefendant bas not made full disclosure.-When it IS 

suggested by the plamtiff m any attachment that a codefea.dallt bas not fully disclosed the 
debts owmg by bun, or effects m 1us ba.nds belongmg to the prmczpal defendant m such 
attacbment, the court, without any formal pleading, shall mqwre as to such debts and 
effects, or, if either party demand, it shall cause a Jury to be UJJpaneled for that purpose, 
and proceed m respect to any such debts or effects found by the court or the Jury m the 
same manner as if they bad been confessed by such. codefenda.Dt. If the Judgment of the 
court or verdict of the Jury be m favor of such codefendant, be shall have Judgment for bis 
costs agamst the plamtiff. 

Reviser's Note: 

This 1s present § 8-553 without matenal change. 

§ 8.01-566. Who may make defense to attachment-Any of the defendants m arJY 
such attachment, or any party to any fortbcommg bond gzven as aforesaid, or tbe officer 
who may be liable to tbe plamtiff by reason of such bond bemg adjudged bad, or any 
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person authorized by§ 8.01-573 to file a petition, may make defense to such attachment, 
but the attachment shall not thereby be discJw»ged, or the property levied on released. 

Reviser's Note: 

This is present§ S..554 without change. 

§ 8.01-567. 'What defense may be made to attacbments.-Any party in interest may

show that the court is without jurisdiction to bear and determine the controversy. 

The principal defendan� if not served With process, may appear specially and show 
that the attacbment was issued on false suggestion or without sufficient cause, in which 
event the attachment shall be quashed. 

Any person. cJaimizW title to, an interest in, or a lien upon the property attached. or 
any pa.rt t:bereof, after bmJg admitted as a party defendant, if not already a defendant, and 
the principal defendant, may · contest the liability of the principal defendant for the 
plaintiff's claim, in whole or·m part, by proof of.any manner which would constitute a 
good defense by the principal defendant to an action at Jaw on such claim, and may also 
show that the attacbment was not issued on any of the grounds set forth in§ 8.01-534, or

that the plaintiff is not likely to succeed on the merits of his underlying daim. The 
principal defendant may also file counterclaims or defenses available under § 8.01-422 as in 
an action at law. 

Other defendants sball be limited to defenses personal to themselves, or which may 
prevent a liability upon them or their property. 

Reviser's Note: 

This is present § 8-555. The word .. defendant" in the first 
sentence has been replaced by the phrase " ... party in interest ... ". 
The language " ... on false suggestion or without sufficient cause" 
has been replaced with the language ..... on any of the grounds set 
forth in§ 8.01-534, or that the plaintiff is not likely to succeed on the 
merits of the underlying claim." These changes are merely for 
clarification. In place of the word '"set-offs". the Revisers have 
substituted the modem language " ... counterclaims or defenses 
available under§ 8.01-422 .. /'. 

§ 8.01-568. Quashing attachment or rendering judgment for defendant-The court in
which an attachment is pending, may, either before or at any time after an attachment has 
been returned, on motion of the principal defendant, or any defendant claiming title to, an 
interest in, or a lien upon the property attached, or any part thereof. after reasonable 
notice to the plaintiff, hear testimony and quash the attachment, if of opinion that the 
attachment is invalid on its face. or that none of the grounds for attachment in § 8.01-534 
exist, or that the plaintiff is not likely to succeed on the merits of his underlying daim. 
When the attachment is properly sued out, and the case is heard upon its merits, if the 
court be of opinion that the cJa.im of the plaintiff is not established, final judgment shall be 
given for the defendant. In either case; he shall recover his costs, and damages for loss of 
the use of his property, and there shall be an order for the restoration of the attached 
effects. Tbe plaintiff shall have the burden of proof in proceedings pursuant to this sect.ion. 
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Reviser's Note: 

This 1s present § 8-556. The language " ... was issued on false 
suggestion, or without sufficient cause;' has been replaced with the 
language " ... that none of the grounds for attachment m § 8.01-534 
exist, or that the plaintiff 1s not likely to succeed on the ments of his 
underlying claim" Tots change 1s for clarification. Also the words 
"attaching creditor" have been replaced with the word ''pla.intiff0

• 

Following the word "costs", the language " ... and damages for loss 
of the use of lus property, ... " has been added. Also, a final sentence 
has been added specifying that the plaintiff 1s to have the burden of 
proof m proceedings under tlus secuon. Tius codifies current case 
law on present § 8-556. (See Wngbt v Rambo, 21 Gratt. (62 Va.) 158); 
see also Burruss v Trant, 88 Va. 980). 

§ 8.01-569. When petiti.on di.snussed; when retamed and cause tned.--lf the piinapal
defendant bas not appeared generally, nor been served with process, and the sole ground 
of Junsdiction of the court is the ngbt to sue out the attachment, and t1us ngbt be deaded 
agamst the plamtiff, the petition shaH be dimussed at the cost of the plamtiff; but if the 
plaintiff's c1aJ.m be due at the hearmg, and the court would otherwise have JW'1sdiction of 
an action against such defendant for the cause set forth m the petiti.o� and such defendant 
bas appeared generally, or been served with process, it shall retain the cause an.d proceed 
to 6na1 Judgment as m other actions at law. 

Reviser's Note: 

This 1s present § 8-557 wtthout matenal change. 

§ 8.01-570. Judgment. etc., of cowt when claun of plamtiff established.--lf the cla1m
of the plamtiff be established, Judgment shall be rendered for hlm. and the court shall 
dispose of the s-pedfic property levied on, as may be ngbt, and order the sale of any other 
effects or real estate wluch shall not have been previously released or sold under tbJS 
chapter, and direct the proceeds of sale, and whatever else lS subJect to the attachment, 
mduding what lS embraced by such fortbcommg bond, to be applied m satisfaction of the 
Judgment. 

Reviser's Note: 

This 1s present § 8-558 wxthout matenal change. 

§ 8.01-571. When defendant not served fails to appear plaintiff reqwred to give
bond.-If the pnnapal defendant has not appeared or been served with a copy of the 
attachment ten days before the Judgment therein mentioned, the plamtiff shall not have the 
benefit of§ 8.01-570 unless and until he shall have given bond with sufficient swety in.

such penalty as the court shall approve, with condition to perform such future order as 
may be made upon the appearance of such defendant and hzs makmg defense. If the 
plamtiff fail to give such bond m a reasonable time, the court shall- dispose of the estate 
attached, or the proceeds thereof. as to it shall seem Just 

Reviser's Note: 
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This 1s present § 8-542 without any change. 

§ 8.01-572. Sale of real estate attached-No real estate sball be sold until an other
property and money subJect to the attachment have been exhausted. and then only so 
much thereof as is necessary to pay the Judgment. Upon a sale of real estate, uuder an 
attachment the court shall have the same powers and ;unsdiction, and like procaedmgs 
thereon may be bad, as if it were a sale of real estate by a court of equity exerasmg 
general equity powers. 

Reviser's Note: 

Th.ls 1s present·§ 8-559 without change. 

§ 8.01-573; How.·and when clauns of other persons to the property tned.-Any person 
may file Jus petition at any tiine before the property attached as the estate of a defendant 
is sold or the· proceeds of sale paid to the ·plamtfff UIJder the -JUdgmen� disputing the 
validity of the plamt:iirs attachment thereon, or statmg a claim thereto, or an mterest m or 
lien on the same, under any other attacb.ment or otherwISe, and its nature, and upon givmg 
security for cost, the court, without any other pleading, sball znqwre mto such claun, or, if 
either party demand it, impanel a Jury for 'that purpose. If it be found that the petitioner 
bas title to, or a Hen on, or any interest m, such -property, or its proceeds, the court sball 
make such order as may be necessazy to protect lus ngbts. The costs of such mqwry sha.11 
be paid by either party, at the discretion of the court. 

Reviser's Note: 

Tots 1s present § 8-560 without change. 

§ 8.01-574. Attachments m coll!lection with pending suits or actions.-If an
attachment be desired m connection with a pending suit or act.zon, a petition for an 
attachment may be filed m the same court m which such suit or action 1s pendin& and the 
procedure · thereon shall be the same as if no suit or action were pen.ding; but the 
attachment may be heard along with any suit m equity relating to the same subJect so far 
as may be necessary for the convenient adm.J.rustration of Justice. The sWIJg out of an 
attachment m connection with a pending suit ot action shall not be deemed the 
prosecution of a second action for the same cause. 

Reviser's Note: 

This 1s present § 8-561 without change. 

§ 8.01-575. Reheanng permitted when Judgment rendered on publication.-lf a
defendant, against whom on publication, Judgment is rendered under any attachment, or 
lus parsonal representative, shall return to or appear openly m this Commonwealth, he 
may, withm one year after a copy of such Judgment shall be served on bJm at the instance 
of the plamtiff, or within two years from the date of the Judgment, if be be not so served, 
petition to have the proceedings reheard. On g,.vmg security for costs he shall be admitted 
to make defense aga.mst such ;udgment, as if he had appeared m the case before the same 
was rendered, except that the title of any bona fide purchaser to any property, real or 
personal, sold under such attachment, shall not be brought m· quesuon or unpeached. But 

323 



rms section shall not apply to any case in which the petitioner, or his decedent. was served 
with a copy of the attachment more than ten days "before the date. of the judgment. or to 
an}· case in which he appeared and made defense. 

Reviser,s Note: 

This is present § 8-562. The present five-year period ·o{ 
limitation has been reduced to two years in order to comport with 
proposed § 8.01-322� Other minor language changes have been 
made. 

§ 8.01-576. Order of court on rehearing or new trial; restitution to defendant-On
an.v rehearing or new trial had under§ 8.01-575, the court may order the plaintiff in the 
original attachment to restore any money paid to him under such judgment to such 
defendant if lili'ing, or if dead to the heir or personal representative of such defendant, as 
the same may "be, the proceeds of real or personal estate. and enter a judgment therefor 
against him; or it may confirm the former Judgment. In either case it shall adjudge the 
costs of the pre,7Jiling party. 

Reviser's Note: 

This is present * 8-563 with no material change. This section 
comports with proposed* 8.01-113 in the judicial sales provisions of 
Chapter 3. Actions. 

For Small Claims or by Suit in Equity. 

Present§ 8-564. Attachment for claim not exceeding twenty doll�.-To be deleted. 

Reviser's Note: 

This article \\"hich consists of one section. present * 8-564. is to 
be deleted since a claim less than $20 is de minimis and would not 
likely merit the attachment remedy. 

Present Article 5. 

For Rent. 

This �u-cicle is to be deleted. 

Present § 8-566. Against tenant removing his effects from leased premi�s-
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Present § 8-567. Where and when attachment for rent for twenty dollars or more

returnable. 

Present § 8-568. Attachments for rent for less than twezJty doHars. 

Artide 6. 

Capias ad Respoadendum. 

Revisers Note: 

This article is to be deleted. 

Present § 8-569. When and bow bail required of defendant leaving the State; form of 
writ. 

Present § 8-570. Plaintiff to gi.ve bond before suing out capias. 

Present § 8-571. Arrest and commitment unless bond given; its condition. 

Present § 8-572. Notice of interrogatories. 

Present § 8-573� Who may take bond; where filed. 

Present§ 8-574. When and !Jow capias quashed, and defendant discharged. 

Present§ 8-575. Interrogatories to defendant in custody. 

Present § 8-576. Discharge from custody. 

Present § 8-577. Conveyance or other disposition of property. 

CHAPTER. Zl. 

ARBll'RATION AND AWARD. 

§ 8.01-577. Submission of controversy; agreement to arbitrate.-A Persons desiring
to end aziy controversy, whether there be a suit pending therefor or aot, may submit the 
same to arbitration, azid agree that such submission may be entered of record in any court. 
Upon proof of such agreement out of court, or by co.a.sent of the parties gi.ven in court in 
person or by counsel, it shall be entered in the proceedings of such court; and thereupon a 
rule shall be made, that the parties shall submit to the award which shall be made in 
purswmce of such agreement 

B. Notwithstanding any other provision of law, the parties may enter into a written
agreement to arbitrate which will be as binding as any other agreement. If, after entry into 
such agreemen� .either party refuses to cooperate in the appointment of an arbitrator or 
arbitrators, or if the parties cannot agree upon the arbitrator or arbitrators, then after ten 
days' notice on motion of either party, the court which bas jurisdiction of the claim shall 
act for the party so refusing or failing to agree in the appointmen� then the arbitration 
shall proceed and be as binding as if both parties bad cooperated tbrougho1..'t the 
proceedings. Neither party shall have the right to revoke an agreement to arbitrate except 
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on a groWJd whlch would be good for revokmg or azmuiling other agreemmts. 

§ 8.01-578. Submissio.a irrevocable; power of court over it.-No such subDllSSlon,
entered or agreed to be entered of record m any court, sbaD be revocable by any party to 
such sublllJSSJon, without the leave .of such court; ud such cowt may, from time to time, 
enlarge the term withuz wfucb all award JS reqwred to be made. 

§ 8.01-579. How award entered as the Judgment of court-Upon the .retum of any 
such award, made WJder such an agreement, whether any previous record of the 
submJSSJon, or a rule thereupon, bas been made or not, it sba1I be entered up as the 
Judgment or decree of the court. unless good cause be shown agamst it at the first temz 
after the parties have bee.a summoned to show cause agamst it. 

§ 8.01-580. For what award set aside.-No such award sbaH be set aside, except for 
en-ors apparent on its face, unless it appear to have bee.o procured by corruption or other 
WJdue means, or that ther:e was partiality or llJlSbebavior m the arbitrators or umpires, or 
any of them. But this section sba1l not be coastrued to t.ake away the power of courts of 
equity over awards. 

§ 8.01·581. Fiducwy may submit to arbitration.-Any personal representative of a
decedent, fiduaary of a person UIJder a disability, or other fiducwy may submit to 
arbitration my suit or matter of controversy toucbmg the estate or property of such 
decedent, or person under a disability or m respect to which he JS trustee. And any 
subnusszon so made m good faith, and the award made thereupon, sbaJ1 be bmdmg and 
entered as the Judgment of a court, if so reqwred by the agreement, m the same manner as 
other subllUSSlOIJS and awards. No such fiducuuy shall be responsible for any loss 
sustained by an award adverse to the mterests of the person under a disability or 
beneficwy under my such trust, unless it was caused by bJS fault or neglect. 

Reviser's Note: 

§ 8.01-577 B. has been changed to reqwre that arbitration
agreements be m wntmg. 

No substantive changes have been made in present §§ 8-503 
through 8-507 The terms "fiduciary" and "person under a 
disability", as defined m Article 8 of Chapter 3, have been used m § 
8.01-581. 

CHAPTER 21.1. 

Medical Malpnldke. 

Article 1. 

Medical Malpractice ReVJew PalJeis; Amitration of 

Malpractice Qums. 

Reviser's Note: 

The sections m tins article are present §§ 8-911 through 8-922 
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without substantive change. 

§ 8.01-581.1. DefimtioDS.-As used in this chapter.

l. "Health care provider'' means a person, cozporaaon, facility or illstitution licensed 
by this Co.mmomvealtb to provide health care or professional services as a physician or 
hospital, dentist, pharmacist, registered or licensed practical zuzrse, optometrist, podiatrist, 
chiropractor, physical therapist, physical therapy assistatJt, clinical psychologist or a 
nursi.Dg home as defilled iD. § 54-900 of ·t1te Code of V.rrginia except those nursilJg 
institutions conducted by and for those wbo rely upon treatment by spiritua.1 means alone 
through. prayer in accordance· with a recogaized church or religious clenommation, or an 
ofli.cer, employee or agent thereof acting iir the course and scope of bis employment. 

2. "Physician" means a perso.a. liceDSed to practi.ce medicine or osteopathy in this
Commonwealth pursuant to Chapter 12 (§ Sf..273 et seq.) of ntle 54. 

3. "Patien.t" means any natural person wbo receives or should have received hea1tb.
care tram a licensed health care provider acept those persons who are given health ca.re 
in an emergency situation wbicb exempts .the health care provider .from liability for bis 
emergency services in accorda.ttce with § 54-276.9 of tbe Code of V.ugi.nia. 

4. "Hospital" means a public or private institution licensed pursuant to Chapter 16 (§
32-297 et seq.) of Title 32 or Chapter 8 (§ 31.1·179 et seq.) of Title 37.l or subject to the 
provisions of Chapter 10 ( § 32-147 et seq.) of Title 32.

5� "Malpractice" means any tort based on health care or professional services 
rendered, or which should have been rendered, by a health care provider, .to a patient. 

6. "Health care" means any act, or treatment performed or fumished, or which
should have been performed or furnished, by any health care provider for, to, or on behalf 
of a patient during the patient's medical diag:aosis, care, treatment or confinement. 

§ 8.01-581.2. Notice or claim for medical malpractice required; request for review by 
medical malpractice review panel.-No action may be brought for malpractice against a 
health care provider unless the claimant notifi.es such health care provider in writing prior 
to commencing the action. The written notification sbaJ1 include the time of the alleged 
malpractice and a reasonable description of tbe act or acts of malpractice. The claimant or 
health care provider may within sixty days of such notification file a written request for a 
review by a medical malpractice review panel established. as provided in§ 8.01-581.3. The 
request for review shall be mailed to the Chief Justice of the Supreme Court of Viz:ginia. 
No actions based on alleged malpractice shall be brought within ninety days of the 
notification by the claimant to the health care provider and if a panel is requested witbill 
the period of review by the medical review panel. 

§ 8.01-581.3. Composition, selection, etc., of such panel-The medical review panel
sba1l co.asist of (i) three impartial attorneys and three impartial health care providers, 
licensed and actively practicing their professions in the congressional district in which is 
found a coU(t of proper venue having jurisdiction over a motion for judgment based on 
such claim and (ii) one sitting judge of a circuit court who shall serve as cba.irman of the 
panel. The chairman sball have no vote except in the case of a tie vote. The medical review 
panel sball be selected by the Chief Justice of the Supreme Court of VJliiaia from a list of 
health care providers submitted to him by the State Board of Medicine and a list of 
attorneys submi.tted by the Virginia State Bar. ID. the selection of the health care provider 
members, the Chief Justice shall give due regard to the nature of the claim and the nature 
of the practice of the health care provider. The members of tbe medical review panel sba1l 
be swom by the chairman to render an opinion faithfully and fairly. 
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§ 8.01-581.4. Submission of evidence to panel; depositions; duties of cbaimJaa; access
to material.-Tbe evidence to be considered by the medical review panel sbaH be promptly 
submitted by the respective parties in written form only, unless the medical review panel 
determines that a bearing should be belcL The evidence may consist of medical cbatts, X 
rays, laboratory tests, excerpts of treatises, and depositions of witnesses, including patties. 
Depositions of parties and witnesses may be taken prior to the convenilJg of tbe panel. '.l1Je 
chair.man of the panel shall advise the panel relative to any legal question involved iD. tbe 
review proceeding and sbaU prepare the opinion of the panel as provided in § 8.01-581. 7. A 
copy of the evideace sbaH be sent to each member of the panel. All parties sbalI have full 
access to any material submitted to the panel. 

§ 8.01-581.5. When hearing to be held; notice to parties.-Tb.e claimant or healtb. care
provider may request the medical rei,iew panel to hold a hearillg on any claim refei'red to 
the medical review panel. The medical review panel, iD. its discretio� sba1l determine 
whether a beam,g on the claim is war.ranted. If the medical review panel determines tbat a 
beariDg on a claim is �ted, it shall conduct a bearmg Oll the claim after notifying tbe 
parties by means adequate to assure their presence a� the time and place of the bearing. 

§ 8.01-581.6. Conduct of proceedings.-1:a the conduct of its proceedings:

1. llte testimony of tbe witnesses shall be given under oath. Members of the medical
review panel, once sworn, sbal1 have the power to adrniaister oaths. 

2. In the eveat a bearing is held, the parties are entitled to be heard, to present
evidence, and to cross-ex.amine witnesses, but rules of evideace need not be observed. The 
medical review panel may proceed with the bearing and render an opmion upon the 
evidence produced, notwitbsta.nding tbe failure of a party duly notified to appe.ar. 

3. Tbe medical review panel may issue or cause to be issued, on its own· motion or on
application of any party, subpoenas for the attendance ·of witnesses and for the production 
of books, records, documents, and other evidence. Subpoenas so issued sbaH be served 
and, upon application by a party or the panel to a court of proper venue having 
jurisdiction over a motion for judgment based on such claim, enforced in the manner 
provided for tbe service and enforcement of subpoenas in a civil actioZJ. All provisions of 
law compelling a person under subpoena to testify are applicable. 

4. On application of a party and for use as evidence, the medical review panel may
permit a deposition to be tak� in the .manaer and upon the terms designated by the 
panel, of a witness who cannot be subpoenaed or is unable to attend the bearing. 

5. The bearing shall be conducted by aH members of tbe medical. review panel but a
majority may determine any question and may render an opmi.on. 

§ 8.01·581.7. Opinion of panel.-A Within thirty days, after receiving aH the
evidence, the panel shall have the duty, after joint deliberation, to render one or more of 
the following opinions: 

1. The evidence does not support a conclusion that the health care provider failed to
comply with the appropriate standard of Clµ'e; 

2. The evidence supports a conclusion that the health care provider failed to comply
with the appropriate standard of care and that such failure is a proximate cause in the 
alleged damages; 

3. The evidence supports a conclusion that the health care provider failed to comply
with the appropriate standard of care and that such failure is not a proximate cause ill the 
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alleged damages;- or 

4. The evidence indicates that there is a material .issue of fact, not requiring an expert
opinion, bearmg on Jia!,ility for consideration by a cowt of jury. 

. . . 

B. If tbe review panel's finding is that set forth in subdivision 2. of subsection A. of
this section, tbe panel may determine whether the claimant suffered. any disability or 
impairment ed the degree and extent thereof. 

· C. The opmion sbail be in wntmg aad sbaH be signed by an panelists wbo agree
therewith. Any member of the paael may note bis dissent.· Ali such opinions sball be 
mailed to the claimant and the health care provider witbiIJ 6ve days of the date of their 
rendering. 

§ 8.01-581.8. Admissibility of opinion as evidence; appearance of panel members as
witnesses; immunity from civil liability.-Azl opillion of the medical review panel sba1l be 
admissible as evidence iD. any action subsequently brought by the claimant in a court of 
law, but such opinion sball not be conclusive and either party sbaH have the right to call, 
at bis cost, any member of the panel as· a witness. If called, each witness sbaH be required 
to appear ed testify. The panelists sbaH have absolute immunity from civil IiabHity for all 
communicatiom, findings, opinions and conclusions'made in the course and scope of duties 
prescribed by this cbapt.er. 

§ 8.01-581.9. Notice of claim to toH statute of limitations; when notice of c1aim or
request for review deemed given.-Tb.e giving of notice of a claim pursuant to § 8.01-581.2 
sba1l ton the applicable statute of limitations for and including a period of one hundred 
twenty days following the notice to the health care provider as spedJied in§ 8.01-581.2, or 
sixty days following issuance of any opinion by the medical review panel, wbicbever is 
later. 

· Tbe·notice of a claim purswmt to§ 8.01-581.2 or the.request for review of such. claim
by a medical review panel sbaH be deemed to be given when delivered or mailed by 
registered or certified mail to the appropriate claimant or health care provider at bis office, 
residence or last known address:·· 

§ 8.01-581.10. Per diem and expenses of panel.-Eacb member of the medical review
panel sbaH be reimbursed for bis actual and necessary expenses and sba1l be paid at a rate 
of twenty-tive dollars -pet' diem for work performed as a member of the paZJel exclusi.ve of 
time involved if called as a witness to testify in court. Per diem and expenses of the panel 
sba1I be borne by the parties iD. such proporti.ons as may be determined by the chairman in 
bis discretion. 

§ 8.01-581.11. Rules and regulations.-Tbe Chief Justice of the Supreme Court of
Vuginia sba1l promulgate aH necessary rules and regulations to cany out the provisions of 
this chapter. 

§ 8.01-581.12. Arbitration of medical malpractice claims.-A Persons desiring to
enter into an agreement to arbitrate medical malpractice claims which have ·then arisen or 
may thereafter arise may submit such matters to arbitration under the provisions of 
Chapter 21 (§ 8.01-577 et seq.) of this title and an agreement to submit such matters sba11 
be binding upon the parties if the patient or claimant or his guardian, committee or 
personal representative is allowed by the terms of the agreement to withdraw therefrom, 
and to decline to submit any matter then or thereafter in controversy, within a period of at 
least sixty days after the termination of health care or, if the patient be under disability by 
reason of age and at the time of termination without a guardian who could take such 
action for him, or if he be insane and without a committee· who could take such action for 
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bun. or if such tenmnation be by death or if death occur within sixty days after 
termmat:lon, then within a penod of at least SJJcty days alter the appointment and 
qualification of the guardian or committee or personal representative. 

B. Proof of agreement to arbitrate and submr&SJon of a medical malpra.ctice damz
pursuant thereto shall be m accordance with Chapter 21 of tbJs title, and a medical 
malpractice panel appointed under this article may be designated to arbitrate the matter, 
either by the arbitration agreement or by the parties to the agreement. 

C. An msurer of a health care provider shall be bound by the award of an arbitration
panel or arbitrators acting pursuant to a good faith subnussion hereunder to the extent to 
wiJJcb it would have been obligated by a Judgment entered m an action at Jaw with respect 
to the matter submitted; provided, that such msurer bas agreed pnor to the sublJ'JISSJon to 
be bound by the award of such arbitration panel or arbitrators. 

MiscellaDeous Pl'ol'ISJODS. 

Reviser's Note: 

The sections m this article are present §§ 8-654.6 through 8-
654.10 without substantive change. 

§ 8.01-581.13. Civil :unmunity for physiaan or dentist members of certam boards or
committees.-Any pbysiaan or dentist who is actively engaged JD· the practlce of /us 
profession sbal1 be immune from czvil liability for any act, deaszon or ormSS1on done or 
made m performance of Jus duties while servmg as a member of any committee, board, 
group, COmmJSSlon or other entity, wluch entity functions pnmarily to rev1ew the duration 
of patient stays m health facilities or to reVJew professional servzces furmsbed with respect 
to the medical or dental necessity for such servJces. for the purpose of promoting the most 
effiaent use of available health facilities and sel"Vlces, the adequacy or quality of 
professzonal semces, or the reasonableness or appropnateness of charges made by or on 
behalf of physiaans or dentists; provided that such entity has been established pursuant to 
a federal or State Jaw. or bas been established and duly constituted by one or more public 
or licensed pnvate hospitals, or a medical or dental SOCJety or association affiliated with 
the Amencan Medical Assoaation or the Amencan Dental Association, or with a 
governmental agency and provided that such act. decJSJon or OIJlJSSlon JS not done or made 
m bad faith or with maliaous mtent. The immunity provtded hereunder shall not extend to 
any person with respect to actions, deaslons or 011JJSS1ons, liability for whlcb zs limited 
under the proVlSlor.s of the federal Soczal Security Act or amendments thereto. 

§ 8.01-581.14. Immunity of members of rate reVJew board established by V.upua
Hospital Assoaation.--Each member of the rate review board established by the Vuguua 
Hospital Assoaation pursuant to Senate Joint Resolution No. 17 of the 1972 Session of the 
General Assembly shall oe unmune from czvil liability for any act deaszon or onussJon 
done or made m performance of Jus duties while serving as a member of such board 
provided that such act, deCJszon or onusszon JS not done or made m bad faith or with 
ma!iaous mtent. 

§ 8.01·581.15. LzmitatJon on recovery m certam medical malpractice actions.--ln .any
verdict returned against a health care provider .m an action for malpractice where the act 
or acts of malpractice occurred on or after April one, runeteen hWJdred seventy-seven, 
whlch JS tned by a Jury or m any Judgment entered agamst a health care provzder m such 
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an action which is tried without a jury, the total amoWJt recoverable for any injury to, or 
death of, a patient shall not exceed seven hundred 6fty thousand doJJars. 

In interpreting tbis section, the definitions found in § 8.01-581.1 of the Code of 
VUJio.ia sba11 be applicable. 

§ 8.01-581.16. Qvil immunity for members of certain boards or cornmittees.-Every
member of any committee., board, group, commission or other entity shall be immune from 
civil liability or any act, decision. omission, · or utterance done or made in performance of 
bis duties while servmg as a member of such committee, board, group, commission or 
other entity, which functions primarily to review, evaluate, or make recommendations on 
(i) the duration of patient stays in health care facilities, (ii) the professional services
furnished with respect to the medical or dental necessity for such services, (iii) the purpose
of promoting the most efficient use of available health care facilities and services, (iv) the
adequacy or quality of professional services, (v) the competency and qualitications for
professional staff priwleges, or (vi) the reasonableness or appropriateness of cbalges made
by or on behalf of health care fadlities; provided that such entity has been established
pursuant to federal or State Jaw or regulation. or pursuant to Joint Commission on
Accreditation of Hospital requirements, or established and duly constituted by one or more
public or licensed private hospitals, or with a governmental agency and provided further
that such act, decision, omission, or utterance is not done or made in bad faith or· with
malicious intent.

§ 8.01..SSJ.17. Privileged communications of certain committees.-The proceedings,
minutes, records, and reports of any medical staff committee, utilir.ation review committee, 
or other committee as specified in § 8.01-581.16, together with all communications, both 
oral and written, originating in or provided to such . committees are privileged 
communications which may not be disclosed or obtained by legal discovery proceedings 
unless a circuit court, after a bearing and for good cause arising .from extra.ordinary 
circumstances being shown, orders the disclosure of such proceedings, minutes. records, 
reportS, or communications. Nothing in this section sball be construed as providing any 
privilege to hospital medical records kept with respect to any patient in the ordinary 
course of business of operating a hospital nor to any facts or information contained in 
such records nor shall this section preclude or affect discovery of or production of 
evidence relating to· hospitalization or treatment of any patient in the ordinary course of 
hospitalization of such patient. 

OIAPTERJZ. 

RECEIVERS, GENERAL AND SPECIAL. 

Article I. 

§ 8.01--582. Appointment of general receivers; their duties.�very circuit court shall
appoint a general receiver of the court, who may be the clerk of the court, who shall hold 
his office at its pleasure, and whose duty it shall be, unless it be otherwise specially 
ordered, to receive, take charge of, bold or invest in such manner as the court orders, all 
moneys paid into the court, or into a bank or other place of deposit, to the credit of the 
court, and aH moneys thereafter so paid under any judgment, order or decree of the court. 
and also to pay out or dispose of same as the court orders or decrees; and. to this end. the 
general receiver is authorized to check for, receive, and give acquittances for all such 
moneys, as the court may direct. 
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Reviser's Note: 

This is present § 8-725 without change. 

§ 8.01-583. How securities taken and kept; power of receivers over sa.me.-The
securities in which under the orders of the cowt such investments may be made sball be 
taken .in the name of the general receiver and 'be kept by him, unless otherwise speda11y 
ordered; az,.d be shall have power to sell, transfer or collect the same, only upon order of 
the court; and in case of his death, resignation or removal bis successor, or any person 
specially appointed by the court for that purpose, sba11 have like power. 

Reviser's Note: 

This is present § 8-726 without material change. 

§ 8.01-584. How dividends and interest collected and invested.-The general receiver 
sba11 collect the dividends and interest on aH the securities in which investments have been 
or may be made, under the orders or decrees of bis court, or under the provisions of § 
8.01-582, when and as often as the same may become due and payable thereon, and sbaJI 
invest the· same in like securities, unless the court bas ordered or decreed some other 
.investment or disposition to be made thereof; a11.d in such case he shall invest or dispose of 
the same as the court shall have ordered or decreed. 

Reviser's Note: 

This is present § 8-727 without change. 

§ 8.01-585. How accounts kept by receivers.-Eacb such general receiver shall keep
an accurate and particular amount of aH moneys received, invested and paid out by him, 
showing the respective amou.ots to the credit of each case in the court and designatillg in 
the items the judgments, orders or decrees of court under which the respective sums have 
been received, invested or paid out; and at least semiannually, on days to be designated by 
the court in its order of appointment, he shall report to bis court a statement showing the 
balance to the credit of each case in the court in which money bas been received by him, 
the manner of each case in the court iD. which money bas been received by him, the 
manner in which it is invested, the amounts received, invested or paid out since bis last 
report and the whole amount then invested and subject to the future order of the court; 
and be shall, at any time when required by the court so to do, fumisb a statement of the 
a.mount subject to the order of the court in any case pending therein and any other 
information required by the court as to any money or other property in his hands and shall 
annually make formal settlement of bis accounts before the court or before the 
commissioner mentioned in § 8.01-617 which settlement shall be recorded in the book 
entitled "Settlements of Receivers and Commissioners". 

Reviser's Note: 

This is present § 8-728 without change. 

§ 8.01-586. Inquiry as to unknown owners of funds.-When funds are held because of
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inability to find the person to whom payable, such receiver may be ordered by the court to 
make inquiry and due diligellce to ascertain such -person in order that payment may be 
made; and for this purpose, and to secure any other relevant information, he shall have 
power to summon witnesses and take evidence; and he shall report specifically to the court 
in each semi-annual report, and at any other time when so ordered by the court. the details 
and results of his efforts. 

Reviser's Note: 

This is present§ 8-729 without change. See§ 8.01-602. 

§ 8.01-587. Liability of general receivers.-Such a general receiver shall be liable for 
all moneys which may come into bis hands as general receiver; and if at any time he fail to 
invest any sum of money, as required by§§ 8.01-582 through 8.01-586, for the space of 
sixty days after the same sbalJ be. or ought to have been. received by him, or fail ta pay 
out any sum of money, when required by the court to pay the same. for the space of sixty 
days after it shall come into bis hands for the purpose of such payment, he shall be 
charged with interest thereo� from the day when such money was, or ought to have been, 
received by hiin. until such investment or payment is made, unless. for good cause shown 
to the court, it shall order otherwise. 

Reviser's Note: 

This is present § 8-730 without change. 

§ 8.01-588. Their bonds.-A general receiver shall annually give before the cowt a
bond with surety to be. approved by it, in such penalty as the court directs. sufficient at 
least to cover the probable amount in bis hands in any one year, and he shall give such 

· additional bond from time to time as the court orders.

This section shall apply to the cleric, if the derk be appointed such receiver, and his 
official bond as derk shall not cover money or property in his hands as general recei.ver. 

Reviser's Note: 

This is present § 8-731 without change. 

§ 8.01-589. Their compensation; when none to be allowed-A general receiver shall
receive as compensation for bis services such amoWJt as the cowt deems reasonable, to be 
apportioned among the funds WJder his control in such manner as the court orders; and. 
out of the compensation so allowed, be shall pay the premium on his bond or bonds; and if 
such receiver be the clerk of the court such compensation shall not be considered clerk's 
fees. 

He shall promptly re-port to the court the execution of the bond or bonds required ill 
§ 8.01-588� and make the re-ports and -perform the duties required of him; and no
compensation shall be allowed him until he has performed the duties aforesaid

Reviser's Note: 
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This is present § 8-732 without change. 

§ 8.01-590. Penalty for failure of duty.-lf a general receiver fail to keep the accowtt,
or to make out and return the statements required by§ 8.01-585. be sbalJ be subject to a 
fine of not less than one hundred nor more than one thousand dollars, to be imposed by 
the court at its discretion; and the condition of his official bond shall be taken to embrace 
the liability of himself and his sureties for any such fine. 

Reviser's Note: 

This is present § 8-733 without change. 

Present§ 8-734s Wh� interest payable.-To be deleted. 

Reviser's Note: 

This statute is obsolete and undesirable. 

§ 8.01-591. Notice required prior to appointment of receiver.-\.Vhenever the.
pleadings in any suit make out a proper case for the appointment of a receiver and 
application is made therefor to any comt, such court shall designate the time and place for 
hearing such application, and shall require reasonable notice thereof to be given to the 
defendant and to all other parties having a substantial interest, either as owners of or 
lienors of record and lienors lmown to the plaintiff, in the subject matter. The court to 
whom such application is made sbaJl inquire particularly of the applicant as to the parties 
so substantially interested in the subject matter, and such applicant, for any intentional or 
wilful failure to disclose fully all material information relating to such inquiry, may be 
adjudged in contempt of court. 

Reviser's Note: 

This is present § 8-735 without change. See § 18.2-456 for 
provisions relating to contempt proceedings. 

§ 8.01-592. Notice not required in emergencies.--Section 8.01-591 sball not apply to
those cases in which an emergency exists and it is necessary that a receiver be 
immediately appointed to preserve the subject matter. In such emergency cases a receiver 
may be appointed and the order of appointment shall state the emergency and necessity 
for immediate action, and shall require bond in proper amount of the applicant or some 
one for him with sufficient surety conditioned to protect and save harm.less the owners, 
lienors and creditors, lien or general, in the subject matter taken o,rer by the receiver, from 
all damages and injury properly and naturally flowing from such emergency appointment 
of a receiver. 
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Reviser's Note: 

This is present § 8-736 with no material change. 

§ 8.01-593. Subsequent proceedings after emergency appointment-Such emergency
appoinunent sha1l be limited to a period of not longer than thirty days, during which 
period notice shall be given by the applicant to all parties having a substantial interest, 
either as owner of or liea.or in the subject .matter, of any motion to extend such 
receivership; and upon the heariD.g on such motion, the court shall hear the matter de 
novo, and shall discharge such receiver, or sbaH appoint the same receiver, or other 
receivers to act with him, or new receivers as to the court may seem right. Unless such 
receivership sba1l be so extended, all the rights and powers of such emergency receiver 
over the subject matter, at the end of such period for wbich he shall have been appointed, 
sba1I cease and determine, and such receiver sbaH forthwith file with such court an 
account of bis dealing with such estate. Tbe notices required to be given under this section 
and§§ 8.01-591 and 8.01-592 sba1I be served, as to residents of this Commonwealth, in any 
of the modes prescribed by§ 8.01-296, and as to nonresidents of this Commonwealth, or 
persons unknown, or in any case in which the number of persons to be given notice 
exceeds thirty, in the manner prescribed by§ 8.01-319. 

Reviser's Note: 

Proposed § 8.01-319 provides for two weeks notice by 
publication and therefore the exception in the source section, 
present § 8-737, is unnecessary and has been deleted. Other minor 
changes and corrected references have been made. 

§ 8.01-594. Notice not required to parties served with process.-ln any suit matured
anq docketed in which the bin or petition prays for the appointment of a receiver, no 
notice shaH be required under this article to be given to any defendant upon whom process 
to answer such bill or petition sba11 have been served. 

Reviser's Note: 

This is present § 8-738 without change. 

§ 8.01-595. Preparation of list of creditors; notice to them.-Wben a receiver has
been appointed he sbaH immediately prepare or cause to be prepared a list of all creditors, 
lien and general, of the person, firm, corporation or of any other legal or commercial entity 
for which be is a receiver; and the cowt may by proper order compel any defendant for 
whom a receiver is appointed, or any officer of the corporation or of any other legal or 
commercial entity for whom the receiver is appointed, to furnish or deliver to the receiver 
a list, duly sworn to, of all creditors, lien or general, together with their addresses if 
Jmown. The receiver sba11 then promptly notify by mail each creditor whose name and 
address bas been ascertai.ned of the appointment of the receiver. 

When a permanent receiver is appointed he shall not be required to make a new list 
of creditors if a temporary receiver or a prior receiver appointed in the same proceedings 
bas already prepared one which is adequate, nor shall be be required to mail other notices 
to creditors if the prior receiver bas given proper notice to the parties entitled thereto. 
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Reviser's Note: 

Added after " ... of the person, firm, ( or) corporation ... n 1s the 
language " ... or any other legal or commercial entity ... ,, This 
language 1s designed to expand those for whom a receiver may be 
appomted. The language suggested 1s an adaptation of the "Long 
Arm Statute'' definition of 0person" See § 8.01-327 In the second 
paragraph, the Revisers have added language with respect to the list 
and notlce given by a pnor receiver so as not to relieve the 
permanent receiver of these dunes if they have not been adequately 
or properly discharged by lus predecessor. 

§ 8.01-596: No sale pnor to such notification; exceptions.-No court shall order the
sale of any assets of the receiverslu.p until a receiver bas reported to tbe court m writing 
that he has mailed such notices to such creditors at least five days pnor to the lilmg of 
such report, except that the court may at any time permit the sale of pensbable or 
seasonable goods when necessary to preserve the estate, or may permit the receiver to 
conduct the business for which be is a receiver as a gomg business and to seH m the usual 
course of such busmess. 

Reviser's Note: 

nus 1s present § 8-740 without matenal change. 

§ 8.01-597. Suits agamst receivers m cert.am cases.-Any receiver of any property
appomted by the courts of this Commonwealth may be sued m respect of any act or 
transaction of hls m canymg on the busmess connected with such property, without the 
preVJous leave of the court m which such receivei- was appomted; but the mstitution or 
pendency of such suit shall not mterfere with or delay a sale by trustees under a deed of 
trust or a decree of sale for foreclosure of any mortgage upon such property. 

Reviser's Note: 

Tins is present § 8-741. The language after the word 0delay
n 

" ... a sale by trustees under a deed of trust or ... " has been added to 
clarify the last sentence. 

§ 8.01-598. Effect of Judgment against receivei-.-A Judgment agamst a receiver under
§ 8. 01-597 shall not be a lien on the property or funds under the control of the court, nor
shall any execution issue thereon, but upon filing a certified copy of such Judgment m the
cause m wblch the receivei- was appomted, the court shall direct payment of such
Judgment m the same manner as if the claim upon which the Judgment is based bad been
proved and allowed m sucn cause.

Reviser's Note: 

This 1s present § 8-742 With no matenal change. 

§ 8.01-599. Warrant or motion for Judgment agamst receiver m general distnct court,
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when to be tried.-A wammt or motion for judgment before a general district .court under 
·§§ 8.01-597 and 8.01-598 may be tried not less than ten days after service of process. 

Reviser's Note: 

· This is present§ 8-743. Since§ 16.1-81 et seq. permits use of a
. motion for judgment in the general district courts, the Revisers have 
- included motion for judgment in this section. Other minor changes
have been made.

Artide 3. 

Moneys Under Caatrol of Court. 

§ 8.01-600. How money under control of cowt deposited; record kept.-W'henever
a.ay cowt orders any money under its control or in its custody to be deposited in any bank 
or banking iDstitUtion, it may order the same deposit� to the credit of its general receiver 
appoiated under§ 8.01-582, to be held and accounted for in the manner requaed as to 
other funds paid to sudt general receiver, or, the court may order the officer or person 
maldng the deposit to make it to the credit of the court, and to take a certificate of deposit 
therefor and deliver the same to the clerlr of the cowt. The clerk shall lile such certificate 
in the pa.pers of the suit or proceedings in which the order was made, and shall keep a
record of the money, showing the styl� of the suit or other proceedings,. the date of the 
order of such deposit, the amotmt of. the deposit, the place of deposit, and the court in 
which the order was entered; and be shall from time to time as decrees are drawn on the 
fund charge same against such deposits. Such withdrawals shall be by court checks� signed 
by the person authorized by formal order or decree to check on the funds. 

Reviser's Note: 

This is present § 8-744. The reference to a court order which 
states that the fund 'Will be promptly paid out has been deleted as 
unnecessary. 

§ 8.01-601. Deposit with general receiver of certain funds under supervision of
fiduciazy and belongiZJg to a person under a disability.-Whenever it appears to any 
fiduciary as defined in§ 8.01-2 that a .person under a disability as defined in§ 8.01-2 is not 
represented by a tidudaly as defined above and is entitled to fullds not exceeding three 
thousand dollars under the supervision and control of the fudiciary in charge of such 
funds, be may report such fact to the commissioner of accounts of the court in which he 
was admitted to qualify. With the approval of such commissioner of accounts, the 
fiduciary in charge of such funds may deposit such funds with the general receiver of the 
court in which he was admitted to q·ualify. The general receiver shall issue a receipt . to 
such fiduciary which shall show the source of such fund. the amount and to whom it 
belongs and shall enter the amount and such facts in his accopnts. 

Reviser's Note: 
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Thls 1s present § 8-744.1. Used m this sectJ.on as it has been 
rewntten are the terms "a person under a disability" and
"'fudic1ary" as those terms are defined m § 8.01-2. Other mmor word 
changes have been made. See also§§ 8.01-606 and 64.1-124. 

Present § 8-745. Reports and collection of taxes thereon. To be deleted. 

Reviser's Note: 

This sectJ.on 1s unnecessary smce there 1s no longer a tax on 
mtangibles. 

§ 8.01-602. Proceedings when owner of money WJder control of court unknown.­
Whenever any money bas re.ma.med for five years m the custody or under the control of 
any court of this Commonwealth without anyone .lmown to the court claumng the same 
t:be court sba.11, when the amount JS fi.ve hundred dollars or more, cause a publication to be 
made once a week for two successzve weeks m some newspaper of general czrculation ·m 
the city or county m which the court is located setting forth the amount of the money, the 
source from whlcb it was derrved, m what court and m what suit or proceeclillg it JS held, 
and m whose bands it JS, and reqwrmg aH persons bavmg any c1aJm to it to appear before 
the court wit:bm such time after the completion of the publication as the court prescnbes 
and establish t:bezr claim. If the sum be less than five hundred dollars, the court shall direct 
the same to be paid mto the State treaswy, SD.d a proper voucher for the payment taken 
and filed among the records of the court. 

Reviser's Note: 

A mmor change with respect to the reqwrement of newspaper 
publication has been made. See § 8.01-586. 

§ 8.01-603. When court shall order it to be pai.d mto the treasury.-If no person
appear and show title m 1umseJf the court shall order the money, after deducting tbe.reti'om 
the costs of such publication if such publication is made, and any other proper charges, to 
be paid mto the State treasury and a proper voucher for the payment to be taken and filed 
among the records of the court. 

ReVJSer'S Note: 

Tius 1s present § 8-7 4 7 without change. 

§ 8.01-604. How Comptroller to keep account of it-The Comptroller sba1l keep an
accoUZJt of all money thus paid mto the State treasury, showmg the amount thereof, wbeti, 
by whom, and under what order it was paid, SD.d the name of the court, and, as far as 
practicable, a descnption of the suit or proceeding m which the order was made, and, as 
far as known, the names of the parties thereto. 

Reviser's Note: 
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'rhl:s is p�sent § 8-748 without material. change. 

§ 8.01-605. How person::enrmed to the money may recover it�oney:paid into the 
State treaswy under the provisi(?llS of this· art:!cle sba11 be· paid to a:IJY ·persoa eD:t:itled 
thereto, who ·bas not asserted a claim to· the same in the suit or proceeding m which it was 
held . as aforesaid, · upcm· �tisfac:tory proof that be is so entitled. Such claim · sba11 be 
presented to t,be comptroller and may be allowed by 'him' upon satisfactory proof. If such 
claim be disall� "the claimant may proceed for its recovery in a.a . appropriate circuit 
court in the manner provided in §§ 8.01:.192 through s.01::.195. · If, in such proceeding, the 
claim be -established, the ·net. amount thereof, 'after. deducting . costs and other proper 
charges, · ·sba.11 be paid · to . the claima.at out of ·the treasury on the· wanaat ·of the 
Co.inptroHer. No limitations sba1J oar·aay claim preseated·or asserted under this secticn 

. ·. · Reviser's Note:

This is present § 8'7 749 to which several important changes have 
been made. A reference to this "article" has been inserted in order 
to poin� out that the application of this statute is limited to money 
paid into the State Treasury �der the conditions outlined in this 
article. The limitation on the amount which ·the• Comptroller may 
·a11ow ·upon satisfactory proof has been eliminated.· Also, the
Revisers have ·eli.miriated 'the · requirement of venue in the CircUit
Court of- the City of Richmond when the Comptroller disallows a
claim and have inserted that the claimant may apply to an
appropriate circuit court. The reference to the statute of limitations
on claims against the State has been replaced by the provision that
no statute of limitations shall bar· any claim presented under this
section. The Revisers made this change in order that an unknown
person will not be · barred of his rights to funds held by the
Commonwealth when he has a proper claim thereto.

§ 8.01-606. Payment of small amoWJts to persoas· un.der a disability through court 
without intervention of fiduciary.-A Whenever. there is due to any person under a 
disability, ey sum of money from any source, not exceeding three thousand dollars, the 
same may be paid into ·the circuit court of the county or city in wbicb such fund became 
due or such person resides. ·Such court may, by an order entered of record, (i) pay such 
fund into the bands of such person to whom the same is due, jf · such person be considered 
by such court competent to expend and use the same in bis behalf, or (ii) pay such funds 
into the bands of some other person, who is considered competent to administer the same, 
for the IJeneiit of the person entttled to the fund, without the intervention of a fiduciary, 
whether such other person reside within or without this Commonwealth. The clerk of such 
court shall take a receipt from the person t� whom such money is paid, which sbaH show 
the source from which the same was derived, tbe amount, to whom it belongs. aad when 
and to whom it was paid. Such receipt shall be signed and acknowledged by the person so 
receiving such money, and entered of record in the book in such clerlc's office in which the 
current fiduciary accounts are entered and indexed. 

Upon ·such payment into court the person owmg such money shall be discba.rged of
such obligation. 

· · 

No bond shall be required of the party to whom such money is paid by the court. 

B. Whenever it appears to the court having control of a fund, tangible personal
prop� or intangible personal property or supervision of its administration, whether a 
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suit be pending therefor or not. that a person under a disability who bas no liducuuy, IS 
entided to a fund ansmg from the sale of 1aJJds for a diVISlon or otherwise, or a fund, 
tangible persoaal property or mtang;ible personal property as distributee of any estate,. or 
from any other souree. or whenever a Judgment, decree, or order for the payment of a sum 
of moaey or for delivery of taagible persoaal property or mtaagible personal property to 
such person under a disability IS rendered by any court, and the amount to which such 
person is entitled or the value of the tangi.ble persoaal property or mtangible personal 
property JS not more tban three thousand dollars, or whenever such person under a 
disability IS entided to receive payments Of mco.me. tangible persona/ property OT
mta.IJgible personal property and the amount of the income payments JS not more than 
three thousand dollars m any one year, or the value of the tangible personal property ,s 
not more than three thousand dollats, or the current market value of the rntangible 
personal property is not more than three thousand dollars, the court may. without the 
mterve.atiOIJ of a fiduaary, cause such fund,· property or mcome to be paid or delivered to 
any person deemed by the court capable of properly handling same, to be used solely for 
the education, .mamte.mnce and support of the person under a disability; and m any case m 
wlJJcb an mfant JS entitled to such fund, property or mcome, the court may, upon its bemg 
made to appear that the UJfant JS of sufficient age and cliscretion to use the fund, property 
or mcome Judiaously, cause. the same to be paid or delivered directly to the infant. 

Whenever such a person under a disability 1s entitled to a fund or such property 
distributable by a fiduaary settliag his accounts before the comm,SSJoner of accounts of 
the court m whlch such fiduaary qualified, and the amount or value of such fund or 
property. or the value of any combmation tbereo( IS not more than live hundred dollars,
the commJSSJoner of accounts may approve distribution thereof m the same manner and to 
the extent of the authority beremabove conferred upon a court. 

Reviser's Note: 

Present §§ 8-750 and 8-751 have been combined. Certam of the 
monetary linuts of these sections have been changed. The term 
··person under a disability" has replaced the phrase "incompetent
person or infant" m all but one place, the last sentence of the first
paragraph of subsection B., the use of this term comports with its
use throughout this Revision. Also, the term 0fiduc1ary" has been
used mstead of "adnurustrator". etc. Other clarifymg language
changes have been made.

Present § 8-750.1. Personal representatives for reap1ents of welfare funds. To be 
transferred to 1itle 63.1. 

QIAYI'Ell 23.. 

COMMISSlONERS IN CHANCERY. 

§ 8.01-607. Appointment and removal.-Each cucuit court sba1l. from time to time,
appomt such comrmSSJoners m chancery as may be deemed necessary for the convement 
dispatch of the business of such court. Such comauSSJoners shall be removable at pleasure. 

Reviser's Note: 
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The present section. § 8-248, has been updated to reflect. inter 
alia. 1973 amendments to Title 17 (Courts of Record). 

§ 8.01-608. How accounts referred-Accounts to be taken in any case shall be
referred to a commissioner appointed pursuant to§ 8.01-248, unless the parties interested 
agree, or the court sba1l deem it proper, that they be referred to some other person. 

Revisers Note: 

The first sentence of the present section. 8-249, has been 
retained without change. The second sentence has been modified 
and is set forth in separate § 8-249.1 infra. Cross Ref. - Rule 2: 18 
(Proceedings before a Commissioner in Chancery). 

§ 8.01-609. The Commissioners duty and procedure.-Every commissioner shall
examine, and report upon, any matters as may be referred to him by any court. The 
proceedings before a commissioner in chancery shall be conducted as set forth in this 
chapter and the Rules of Court. 

Reviser's Note: 

This proposed section sets forth the second sentence of present 
§ 8-249 with minor modifications and with the addition of language
referring to the provisions of this Chapter and the Rules of Court for
the conduct of proceedings before Commissioners in Chancery.
Cross Ref. - Rule 2:18.

§ 8.01-610. Weight to be given commissioner's report-The report of a commissioner
in chancery shall not have the weight given to the verdict of a jury on conflicting evidence, 
but the court shall confirm or reject such report in whole or in part, according to the view 
whicl1 it entertains of the law and the evidence. 

Reviser's Note: 

No change has been made to present § 8-250. The cases that 
have construed this section require that the revie,ving court give 
considerable weight to the Commissioner's report. e.g .. Leckie v. 
Lynchburg Trust. •. Bank. 191 Va. 360, 60 S.E. 2d 923 (1950). but the report 
may be confirmed or rejected, in whole or in part. as the reviewing 
court deems appropriate. 

§ 8.01-611. Notice of time and place of taking an account-The court , ordering an
accowlt to be taken, may direct that notice of the time and place of taking it be published 
once a week for two successive weeks in a newspaper meeting the requirements of§ 8.01· 
324, and may also require notice to 'be served on the parties in the manner set forth in the 
Rules of Court for the taking of depositions. 

Reviser's Note: 
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Present § 8-251 has been updated. The clause stating that 
publication shall be equivalent to personal service has been 
removed as being constitutionally suspect; to insure more adequate 
notice, a provision has been added to permit mailing or delivering 
the notice of the time and place of taking the account to counsel of 
record and to a party having no counsel. Cross Ref. ;. Rule 4:2 
(Depositions Before Action or Pending Appeal). 

§ 8.01-612. Commissioner may summons W'itnesses.-A commissioner in chanceiy, to
whom bas been referred any matter, may compel the attendance of all needed witnesses by 
summons. A summonsed witness who fails to attend sba1l be reported to the court for 
appropriate contempt proceedings. 

Revisers Note: 

The proposal changes present § 8-252 by making the court 
solely responsible for the punishment of witnesses who fail to 
respond to a summons initiated by a commissioner in chancery. 

§ 8.01--613. Commissioner may ask instructions of cowt.-A commissioner, who bas
doubts as to any point which arises before him, may, in writing, submit the point to the 
court, who may instruct him thereon. 

Reviser's Note: 

The proposal has minor language changes which update present 
§ 8-253.

§ 8.01-614. His power to adjourn his proceedings.-A commissioner in cha..acezy may
adjourn his proceedings from time to time, after the day to which notice was giv� 
without any new notice, until his report is completed; and, when it is completed, it may be 
filed in the clerk�s office at any time thereafter. The commissioner may, if it shall appear to 
him necessary, adjourn such proceedings, to any place within the Commonwealth, and 
there continue such proceedings and take depositions and other evidence in like mamzer

· and with like force and effect as if the same were done in the place where be was 
appointed, and the commissioner shall have the power to compel the attendance of 
witnesses before him in the manner prescribed by § 8.01.-612. 

Reviser's Note: 

This section combines and condenses present §§ 8-254 and 8-
255 without substantive change. 

Present § 8-256. Hot{t report to be made out; what to be returned with it; when liable 
for costs. To be deleted. 

Reviser's Note: 
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This section is to be deleted as the matters set forth are largely 
addressed by the Rules of Court. (See Rule 2: 18). Costs are currently 
provided under Chapter 3 in Title 14.1 (Costs, Etc.). 

§ 8.01-615. When cause beard on report.-A cause may be beard by the court upon a
commissioner's report. Subject to the Rules of Cowt regarding dispensing with notice of 
taking proofs .and other proceedings, reasonable notice of such hearing shall be given to· 
counsel of record and to parties not represented by counsel. 

This section sbaH not apply to the report of a commissioner appointed to sell 
property; in such cases the report of such commissioner, when filed in the clerk's office. 
may be confirmed forthwith. 

Reviser's Note: 

Toe proposal eliminates the requirement in present § 8-257 that 
the commissioner's report generally must lie in the clerk's office for 
ten days before there can be a hearing. This requirement is no 
longer considered necessary. The court can provide for reasonable 
notice of a hearing. The second paragraph perm.its the confirmation, 
without notice, of a commissioner's report regarding the sale of 
property. 

. § 8.01·216. Delivery of original papers of suit by clerk to commissioner.-Tbe clerk of 
a court shall, upon the request of any commissioner in chancery who has before him for 
execution an order made in such action , deliver to. him the original papers thereof; and it 
sba.Jl not be necessary for the clerk to copy such papers. nor shall he charge any fee for 
copies of any of them, unless the same be specially ordered. The commissioner to whom 
such papers may be delivered. sbaJJ give his receipt therefor. and return the papers as 
speedily as possible to the office of the clerk of the cowt.

Reviser's Note: 

This is present § 8-258 with minor language changes. 

§ 8.01-617. Settlement of accounts of special receivers and special commissioners.­
Every circuit court. by an order e11.tered of record, shall appoint one of its commissioners 
in chancery, who shall hold office at its pleasure. to state and settle the accounts of all 
special receivers and of all special commissioners holding funds or evidences of debi 
subject to the order of the court. 

AH special receivers and special commissioners shall, unless their accounts have bee1 
previously verified and approved by the court. and ordered to be recorded, with reasonabli 
promptness. and not longer than four months after any money in their hands should b 
distributed or at other intervals spedfied by the court. present to- such commissioner i 
cbancezy an accurate statement of aU receipts and disbursements, duly signed· an 
supported by proper vouchers; and the commissioner in chancery shall examine and vent 
the same, and attach bis certificate thereto approving it, if it is correct, or stating an 
errors or inaccuracies therein, and tue same in the cause in which the special receiver < 
special commissioner was appointed, and present the same to the court.

The court may at any time appoint any of its other commissioners in chancery 
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perform the duties herein required in any case in which the regular commissioner in 
chancery appointed hereunder is bimse1f the special receiver or special commissioner 
whose accounts are to be settled. 

For bis services performed hereunder the commissioner in chancery shall receive 
such compensation as the court aHows, to be paid out of the fund ill the bands of the 
special. receiver or special commissioner. 

If any special receiver or special commissioner fail to make settlement as herein 
required within the time herein provided, be sba11 forfeit his compensation, or so much

thereof as the court orders.

The court may order its general receiver also to state and settle his accounts in the 
manner herein provided. 

Reviser's Note: 

Minor language changes have been made to update present § 8-
259. 

§ 8.01-618. Reports of such settlements; when new bond required.-Tbe court sbaD
examine the reports required by the preceding section, when the same are made to it; and, 
if satisfi.ed of the correctness thereof, shall order them to be recorded. If it appears from 
the report. of the commissioner that any bond of a receiver, or any bond or other security 
given by any person to whom money has been loaned under its order, is insuffi.cient, the 
court sbaJl order additioDal security to be given, or-a new bond to be executed before it, in 
such penalty as may seem right, and with sufficient sureties. But the execution of such 
new bond sba11 not discharge the sureties .in any prior bond for their liability for acts of 
the principal obligor done previous to the execution of such new bond. 

Reviser's Note: 

This is present § 8-260 without change. 

§ 8.01-619. Recordation of reports of such settlem.ents.-11:ie circuit court derk sbaO
record reports of receivers and commissioners when approved by the court, in a fiduciary 
book and properly index same to show the name of the receiver or commissioner and also 
the style of the suit in which the report is made; and such book shall be kept as a public 
record ill the offi.ce of the derk.. 

Reviser's Note: 

The proposal alters present§ 8-261 by pi:oviding that the clerk 
shall file the commissioner's reports after approval by the Court in 
"a fiduciary" book [some clerk's offices apparently do not maintain 
the "Settlement of Receivers and Commissioners" books called for 
under the present statute] 

Present§ 8-262. Fees of clerks and Commissioners. To be transfeITed to Titie "14.1. 
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Reviser's Note: 

This section which is concerned with fees for recording 
commissioners' reports is to be inserted in Title 14.l (Costs, Etc.). 

§ 8.01-620. General jurisdiction of circuit court to award injunctions.-Every circuit
court sba11 have jurisdiction to award injunctions, whether the judgment or proceeding 
enjoined be in or out -of tbe circuit, or the party against whose proceeclb:Jgs tbe iDjunction 
be asked resides .in or out of the circuit. 

Reviser's Note: 

This is present§ 8-610.with minor word changes. 

§ 8.01-621. Venue.-Venue to award an injunction to any judgment or judicial
proceeding sba11 be in the court in which the judgment was rendered or such proceeding is 
pending; except that venue to award an injUZJction to a judgment of a general district court 
or Juvenile and Domestic Relations District Co� or to any proceeding in either such 
court, sb.all be in the circuit court of tb.e county or dty ill which the judgment was 
rendered or such proceeding is pending; and venue to award an injunction to any other act 
or proceeding shall be in the circuit court of the county or city in which the act is to be 
done, or being done, or is apprehended to be done, or the proceeding is pending. 

Reviser's Note: 

The Revisers have made minor language changes to allow this 
section present § 8·611, to comport with the present court system. 
Juvenile and Domestic Relations District Courts have been added to 
the present courts which are subject to an injunction. The section is 
also clarified in that "venue'' is substituted for "jurisdiction". Other 
minor language changes have been made. A cross reference to this 
section shall be placed in the Venue Chapter. 

§ 8.01-622. Injunction to protect plaintiff in suit for specific property.-Aa injunction
may be awarded to protect any plaintiff in a suit for specific property, pending either at 
law or in equity, agab:Jst injury from the sale, removal, or concealment of such property. 

Reviser's Note: 

This is present § 8-612 without change. 

§ 8.01-623. Injunction against decree subject to bill of review; limitations to bill of
review.-A court allowing a bill of review may award an injunction to the decree to be 
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reviewed. But no bill of review sba1I be allowed to a final decree, unless it be exbibited 
within six months next after such decree, except that a person under a disability as defined 
in § 8.01-2 may exhibit the same within six months after the removal of bis or her 
disability. In no case sha.11 such a bill be filed without the leave of court first obtained, 
unless it be for error of law apparent upon the face of the record. 

Reviser's Note: 

This is present § 8-613. The language " ... an infant or insane 
person ... " has been replaced with the language " ... a person under a 
disability as defined in§ 8.01-2". This change is made in conformity 
with the recommendation to embrace all such persons as defined in 
§ 8.01-2, Definitions; Although this section is less used than in
former times, it is a �ted procedure which ought to be retained.

§ 8.01-624. Duration of temporary injunctions to be fixed tberein.-'When any court
authorized to award injunctio.as sba11 grant a temporary injunctio� either with or without 
notice to the adverse party, such cowt shall prescribe in the injunction order the time 
during which such injunction shall be effective and at the expiration of that time such 
injunction sbal1 stand dissolved unless, before the expiration thereof, it be enlarged. Such 
injunction may be enlarged or a further injunction granted by the court in which the cause 
is pending or by the court to whom the bill is addressed in the event the cause be not 
matured, after reasonable notice to the adverse party, or to bis attorney of record of the 
time and place of moving for the same. 

Reviser's Note: 

This is present§ 8-614. The words "at law or·in fact" following 
"attorney" have been replaced with "of record0

• The reference to an 
attorney in fact of the adverse party has been deleted since the 
Revisers could not envision a situation where notice to an attorney 
in fact would be appropriate. 

§ 8.01-625. Dissolution of injunctioP.s.-Any court wherein an injunction bas been
awarded may at any time when such injunction is in force dissolve the same after 
reasonable notice to the adverse party, or to bis attorney of record, in which notice shaI1 
be set forth the grounds upon which such dissolution will be asked, unless such groimds be 
set forth in an answer previously filed in the case by the party giving such notice. 

Reviser's Note: 

This is present § 8-615. The reference to the adverse party's 
attorney in fact has been deleted. Other minor language changes 
have been made. 

Present§ 8·616. Records of certain orders in vacation. To be deleted. 

Reviser's Note: 
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The deletion of this section is in confonnity 'With the 
recommendation heretofore made with respect to elimination of the 
distinction between what a court may or may not do in term and 
vacation. (See§ 8.01-445) Moreover, it is assumed that the clerk will 
handle the papers and orders of the case as he does in all other 
cases. 

Plesent § IJ.617. No appeal m>m certain orders. To be deleted. 

Revisers Note: 

The Revisers recommend the deletion of this section since it is 
inconsistent with proposed§ 8.01-670which pennits an appeal from 
an interlocutory or final order granting or dissolving an injunction. 

§ 8.01-626. When court grams or refuses injunction. justice of Supreme Cowt may
review it.-Whereia a circuit court 

(i) grants an injunctio1i or (a) refuses an injunction or having granted it, dissolves or 
refuses to enlarge it, an aggrieved party may, within fifteen days of·tbe cowt's order, 
present a petition to a Justice of the Supreme Court. 1be petition shall be accompanied by 
a copy of the proceedings, including the oligiDal papers and the court's order respecting 

· injunction. The Justice may take such action thereon as he considers appropriate under
.:immJstaaces of the case.

Reviser's Note: 

Present § 8-618 provides an extraordinary procedure for review 
by a single Supreme Court Justice of the trial court's action 
respecting an injllilction. The proposal alters present§ 8-618 in two 
major respects: (I) The presentation of a petition to a single Justice 
shall be within 15 days of the circuit court's order respecting an 
injunction. No time limitations are provided by the present statute 
and since this is an extraordinary remedy� a short period is deemed 
appropriate. (2) The petition may be with respect to an injunction 
granted by the circuit. court as well as an order refusing to grant an 
injunction or an order dissolving or refusing to enlarge a temporary 
injunction. Expansion of the procedure to encompass the trial 
court,s granting of an injW1ction is deemed equitable. 

Fu ture development of the interrela tionship of  the 
extraordinary procedure of§ 8-618 and the appeal from the granting 
or dissolution of an injunction under§ 8.01-670 et seq. is left to the 
courts. 

§ 8.01--627. To what derk order for injunction directed-Every order, awarding an· 
injunction made under§ 8.01-620 or§ 8.01--626, shall be directed to the derlc of the court 
which bas venue under§ 8.01..s:ll and the proceedings thereupon shall be as if the order 
has been made by such cowt. 

Reviser's Note: 
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This is present § 8-619 with no material change. 

§ 8.01-628. Equity of prayer for temporary iD.junction to be shown by affidavit or
otherwise.-No temporazy iD.junction shall be awarded unless the court shall be satisfied of 
the plaintiffs equity. 

Reviser's Note: 

This is pesent § 8-620 with minor language changes. 

§ 8.01--629. Notice required.-Any court may require that reasonable notice be given
to the adverse party, or to bis attorney of record, of the time and place of movmg for it, 
before the injunction is· granted, if, in the opinion of the court, it be proper that such notice 
be given. 

Reviser's Note: 

The Revisers have: (1) deleted reference to the attorney in fact 
of an. adverse party, (2) replaced "attorney at law" with the 
language "attorney of record", (3) and deleted the last sentence as 
surplusage. 

§ 8.01-630. Forthcoming bond in connection with injunction against removal of
property.-A court awarding an injunction to restrain the removal of property out of this 
Commonwealth may require bond with security to be given before such officer and in such 
penalty as the court may direct, with condition to have the property forthcoming to abide 
the future order or decree of the court and, unless such bond be given, may order the 
officer serving its process to take possession of the property and keep it until the bond be 
gi.ven or until further order of the court. 

Reviser's Note: 

This is present § 8-622 with no material change. 

§ 8.01-631. Iiljunction bond.-Except in the case of a fiduciary or any other person
from whom in the opinion of the court awarding an injunction it may be improper or 
unnecessary to require bond, no injunction shall take effect until bond be given in such 
penalty as the court awarding it may direct, with condition either to pay the judgment or 
decree, proceedings on which are enjoined, or to pay the value of the property levied on by 
the officer, when there has been a levy, or to have the property forthcoming to abide the 
future order or decree of court, and, in either case, to pay all such costs as may be.. 
awarded against the party obtaining the injunction, and all such damages as may be .. 
incurred, in case the injunction shall be dissolved, and with a further condition, if a 
forthcoming bond has been given under such judgment or decree, to indemnify and save 
harmless the sureties in such forthcoming bond and their representatives against all loss or 
damage in consequence of such suretysbip, or, if the injunction be not to proceedings on a 
judgment or decree, with such condition as the court or judge may prescribe. The bond 
shall be given before the derk of the court in which the judgment or decree is, and, in 
other cases, before the clerk of the court in which the suit is, wherein the iBjUDCtion is 
awarded. 
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For any temporary or permanent injunction sought. by, or awan:fed to, the 
Commonwealth, or any of its offi.an or agmcies. no bond sbal1 be required. 

Reviset's Note: 

The last two sentences of present § 8-623 have been deleted. 
The procedural practice outlined ·therein existed before the Rules of 
Court were adopted where the clerk issued a subpoena in chancery 
or · summons pursuant to a memorandum commencing the suit. 
These two sentences have no modem utility and are most confusing 
to the clerk and the practitioner. Minor language changes have been 
made to clarify the statute. 

§ 8.01-632. How surety in fort:bcommg boDd may obtain additional security.-Any
surety in the .forthcomiag boa.d described in §§ 8.01-630 and 8.01-631, or bis personal 
.represeatative may move for and obtain an order for other or additional security, in the 
same .mamrer as the defelJdant in an injunction. 

Reviset's Note: 

nus is present § 8-624 without material change. 

§ 8.01-633. Damages aa dissolutioa.-Whell an iajUD.Ction to stay proceedings on a
judgment or decree for money is dissolved wboHy or in part there shall be paid to the 
party having such judgment or decree damages at the rate of ten per centum per annum 
from the time the injunction took effect. until the dissolution, on such sum as appears to be 
due. including the costs; but the court wberein tbe injUDCtion is may direct that no such 
damages be paid, or that there be paid only such portion thereof as it may deem just. In a 
case wbereia a forthcoming bond was forfeited, and no execution was bad thereon before 
the injunction took effect. a court awan:liag such execution sba11 include in its judgment or 
decree damages as aforesaid. lzJ other cases damages may be iDcluded in the execution on 

_ the j11dgment or decree to which the injunction was awarded. 

Reviset's Note: 

The last sentence of present § 8-625 has been deleted as 
unnecessary. Otherwise, no changes have been made. 

§ 8.01-634. Dismissal of injunction bill.-'Mlen an injunction is wholly dissolved the
bill sba11 stand dismissed with costs, unless sufficient cause be shown against such 
dismissal 

Reviser's Note: 

The following. requirements in present § 8-626 have beer 
deleted: (1) that a showing not to dismiss the injunction be carriec 
over to the next term and (2) that the clerk shall enter the dismissa 
on the last day of term. These requirements are inconsistent witl 

349 



modem practice. Other minor word changes have been made. 

QIAl"lEll ZS. 

Dl'RAORDINA.RY inns. 

Article l. 

Writ of Quo Wammto. 

§ 8.01-635. Common law Writ of quo warraato and iafonnation in tbe nature of wnt
of quo war.raato abo1isbed; .statutory writ of quo wammto establisbed.-Tb.e oomom law 
w.rit of quo 'Wal23Dto and iafor.mation ia tbe nature of writ of quo wammto is hereby 
abolished and superseded by the statutory writ of quo wammto. 

Revisers Note: 

This is a new section. Since neither proceeding by the writ of 
quo warra.nto nor information in the nature of a writ of quo 
warranto ever seems to have been understood and have fallen into 
disuse, the proposed section abolishes them. [See Burks Pleading 
and Practice; 4th ed., 1952, § 201] . Instead,. a single procedure, a 
statutory writ of quo warranto, is created and provides the same 
relief as possible under the former writs . 

. § 8.01-636. In what cases a writ of quo wammto .is.flied.� writ of quo wammto 
may be issued and prosecuted ill the name of tbe Comnonwealtb in any of the following 
cases: 

1. Against a domestic· corporation, other than a ZDWJidpal corporation, for the misuse
or DODuse of its co,porate privileges and fraacbi.ses, or for tbe exercise of a privilege or 
francbise Dot coaferred upo.a it by law, or when a charter of .incorporati.oa bas bee1l 
obtained by it for a trauduleat purpose, or for a purpose Dot authorized by law; 

2. Against a person for the misuse or nonuse of aay privilege coaferred upon bim by
law; 

3. Against aD.Y person or persons actiag as a. corporation. other than a mumcipal
corporati.oD, without authority of law; and 

4. Against any person who intrudes into or USu,p.$ any public office. But no writ sbaH
be issued or prosecuted against any person now in office for any cause which would have 
been available in support of a proceeding to contest his election. 

Provided tbat nothing bereia shall be CODStrued to gi.ve jurisdiction to aay comt to 
judge the electiOD, qualifications, or returns of the members of either house of the General 
Assembly. 

Reviser's Note: 
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This proposed section has made minor language changes to 
present § 8-857, but no alteration of substantive law is intended. 
Added to the present section is the proviso preserving to the 
General Assembly the authority to judge the elections, 
qualifications, andtor returns of its members. [See Constitution of 
Virginia, 1971, Article IV,§ 7.] 

§ &01-637. By wham filed; when leave granted aad writ issued.-4.. The Attomey
Geaera1 or Attomey for the Commtwwealth of any county or city of which the drcuit 
court bas jurisdiction of the proceedmg, at bis own instance or at the relation of any 
interested person, or any interested pers«4 may apply to such court by petition vermed by 
oath for a writ of quo wanaato.

B. It in the opinion of the coLD't, the matters stated in tbe petition are sufficient in 
law to authorize the muance of such writ,· a writ sbaH issue thereon, commanding the 
sberiff to munmoo tbe defeodant to appear at a date set forth in the writ 

C If the petition is filed on the relatioa of my person or by any person at bis own 
� before the derk sba1l issue the writ the court sbaJl require the relator or person 
to give · band with suffideat surety, to be appi oved by the d� to indemnify the 
Commornvealtb against all costs and expenses of the � ill case the same shall 
aot be recovered from and pai.d by the defeadant. 

Reviser's Note: 

The proposed section is a consolidation· of §§ 8-858 (When, 
where, how, and by whom writ to be applied for), 8-859 (When 
awarded; where returnable; how signed and attested; when bond 
required):, and 8-860 (Information in nature of writ of quo warranto; 
when leave granted and summons issued). Subsection A. adopts the 
substance of §§ 8-859 and 8-860 regarding who may file the writ. 
Subsection B. also adopts the substance of these two sections 
gr a n ting to th e co u r t  t h e  discr e t i o n  to  d e c i d e  the 
sufficiency/insufficiency of the matters stated in the petition. 
However, instead of making the summons returnable to the next 
term. of court (see present§ 8-859), proposed subsection B. requires 
the defendant to appear at a date set forth in the writ. Subsection C. 
has combined and rewritten the last sentences of §§ 8-859 and 8- 
860; however, no change in substance is intended. 

§ 8.01-638. Venue.-Veaue in proceedillgs by wnt of quo wammto sbaH be in the 
circuit court of the dty or county wherein any of the defendants reside. 

Provided that if the defendant be a corporation, the city or county wherein its 
registered office is, or wbereiD its mayor, rector, president, or other· chief 'officer resides; 
and, 

Provided further, that if there be no such office or officer, or none of the defendants 
reside in the � venue sbal1 � in the Circuit Court of the Qty of Richmond. 

Reviser's Note: 
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This is a new section. 

Venue for proceedings by writ of quo warranto was excluded 
from the application of Chapter 5. (See proposed§ 8.01-259 and 
Reviser's Note.) This proposed section adopts the geographical 
locations of present § 8-41, but relates them only to  venue for a 
proceeding by writ of quo warranto. [Proposed§ 8.01-258 (Venue 
not jurisdictional) and Reviser's Note applicable here.] Jurisdiction 
of circuit courts of such proceedings is granted by § 17-123. 

§ 8.01-639. How summons directed and served.-Tbe writ ad a copy of the peatioa 
attacbed thereto may be clirected to the sheriff of any county or city and Ebal1 be served as 
in other actions.

Reviser's Note: 

The· proposed section alters present § 8-861 by requiring that � 
copy of the petition be attached to the writ. Otherwise, the 
substance of the present section is not altered. See Chapter 8, 
Process. 

§ 8.01-640. Judgment when defendant fails to appear.--lf the defefJdant fails to 
appear in accordance with the writ, the court may bear proof of the aHegatioas of the 
petiti� a.ad if the allegations are sustained, sbaH give judgment accotdingl.y. 

Reviser's Note: 

This proposed section adopts the substance of present § 8-862. 
See.§ 8.01-637. 

§ 8.01-641. Reopezzmg same when made on service by publicatiOD.--But if service is 
made by publication, the defendant against whom the judgment is rendered may fi1.e a 
moticm within thirty days from the rendition of judgment to have such jtufgmertt set aside, 
upon giviD.g bond with good security as prescribed by the court, with conditioa to. pay all 
such costs as shall be awarded in the cause against the defendant. The defendant may then 
make such defease to the petition as be might have made, and in the same marmer, before 
the judgment was rendered. 

Reviser's Note: 

Toe proposed section alters present § 8-863 by replacing the 
period provided by "at the next term of the court" with the uniform 
period of "thirty days from the rendition of judgment". Otherwise, 
the minor changes in language do not alter the substance of present 
§ 8-863.

§ 8.0J.tU.2. Pleading when defendant appears.-7be defendant against whom the writ
was issued may plead, demur or answer the petition within the time set forth in the writ 
for bis appearance. 
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Reviser's Note: 

The proposed section condenses and simplifies present § 8-864. 
The reference to pleading "not guilty" and to allegations not denied 
by the answer has been eliminated as no longer necessary in view of 
the pleading provisions of the Rules of Court. (See Rule 3:5 -
Defendant's Response). Also, the reference to the next term is 
deleted and replaced by the time· provision of proposed§ 8.01-637 
B., and the references to the abolished writ and information are 
eliminated. 

§ 8.01./l43. Trial; verdict; judginellt; costs; attomey's fee.-Unless the defendant sbaH
ask for a trial by jury, the co,zrt sbaH hear the same. If the case is tried by jury and the 
defendtmt is foimd guilty as to only a part of. the � the verdict sbaH be guilty as to 
such part and sball particuJariy specify the same. As to the residue of such charges, the 
verdict sba11 be not guilty. 

If tbe defmdant appears and is found guilty the court sbaH give such judgment as is 
appropriate and authorized by law and for costs incurred in the prosecution of the 
mformati.on, including a reasonable att.omey's fee to be prescribed by the court. 

Reviser's Note: 

This rewrites present § �65. This proposed section alters 
present Virginia case law by requiri.I)g a trial by jury of proceedings 
by writ of quo warranto only when· the defendant so requests. See 
Dotson v. Commonwealth, 192 Va. 565, 66 S.E. (2d 490). Also, the specific 
monetary limits on .recovery of attorney's fees is replaced with a 
reasonableness standard. 

COMMENT 

After Federal Rule of Civil Procedure Sl(b) abolished the writ of 
mandamus, many state jurisdictions followed suit. Yet some 
difficulty has been experienced by both the bench and bar regarding 
the. proper form of civil action to accomplish the purposes of the 
former writ of mandamus. Both the declaratory judgment and 
injunction form have been used 

In at least one state the eJiroination of the writ of mandamus 
also had the practical effect of eliminating the peremptory writ. See 
Minn. R.CP 81.02, Advisory Committee Note (1968). Minnesota 
resolved this confusion by restoring the writ as a statutory writ. 

Accordingly, in view of possible uncertainty existing in thE 
minds of the bench· and bar regarding proper procedures, thE 
revisers recommend the retention of the writ of mandamus. 
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§ 8.01../144. Application for mandamus or probibiticm.-Application for a writ of
mandamus or a writ of ptobibitioa. sbaD be on petitiOll verified by oath, after the party 
agaiZJst wham the writ is prayed bas beer.I served with a copy of the petitiOll and notice of 
the mtended application a reasonable time before � application is made. 

Reviser's Note: 

This is present § 8-704 without change. 

§ 8.0U/45. What petition to state; where presenteci-The petitiOll sba1l state plainly
and coocisely the grounds of the application, ccmcludiDg with a prayer for the writ, and 
sba1l be presea.ted to the court having jm:isdi.ctioa, unless the applicatiOll is to the Supreme 
Court. 

Reviser's Note: 

The proposed section deletes the reference to the judge in 
vacation in present § 8-705. The word "is" is substituted for the 
word "be," and "of Appeals" is deleted so as to conform with 
Article VI, § 1 of the Virginia Constitution. 

§ 8.01-646. When writ awarded if .iJo defense made.-When the application is made,
on proof of notice and servi.ce of tbe copy of the petition as aforesaid, if the defendant tails 
to appear, or appearmg fails to make defensf; aad tb.e petitiOD. states a proper case for the 
writ, a preemptory writ sbal1 be awarded with costs. 

Reviser's Note: 

This is present § 8-706 with minor language changes. 

§ 8.01-647. Defense; how made.-The defendant may file a demurrer or a.aswer on
oath to the petition, or both. The court may permit ameadments of the plea.dillgs as in 
other cases. 

Reviser's Note: 

This is present § 8-707 without material changes to current 
procedure. [Cross Ref: Present §'8-122 proposed§ 8.01�274.] 

Present § S..708. Adjoumment. To be deleted. 

Reviser's Note: 

This section is unnecessary as it relates to the judge in vacation. 

§ 8.0l ..s48. What judgment to be rendered.-The cowt sba1l award or deny the writ
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accordiDg to the law aad fa.cts of tbe case, with or without costs. 

Reviser's Note: 

The proposed section deletes the reference to the judge in 
vacation from present § 8-709. 

§ 8.01-649. The proceedings w.heo application is to Supreme Court.-11 the
application is to the Supreme Cowt, the procedure sbaH be in acconlance with the 
provisions of Rule of Court 5:5.

Revisers Note: 

The proposed section conforms present § 8-710 with Rule of 
Court 5:5 which relates to the procedure in mandamus proceedings 
when the Supreme Court has ori� jurisdiction. 

§ 8.01-650. Suspension of proceediDgs, where probibit:ion applied for.--On petition for
a writ of� the court may, at any time before or after the application for the writ

made, make an order, a copy of which sbaB be served on the defendant suspending the 
:x:eedi1lgs sought to be prohibited until the final decisioa of the cause. 

Reviser's Note: 

The proposed $edion deletes the reference to the judge in
vacation from present § 8-711. 

§ 8.01-651. Suspension of proceedings by justice of Supreme Court-Whenever a
court bavmg jurisdiction sball refuse to suspend proceeclings as provided ill § 8.01-710 of 
tbis ch.apter, a copy of the proceedings ill court, with ey orders entered iIJ the 
proceedings. may be presented to a Justice of the Supreme Court wbo may thereupon 

. award a suspeasion of the proceediDgs sought to be prohibited U1lti1 the fiDaJ decisiOD. of 
the cause, provided that the Supreme Court is not in session and that a.a application for a 
writ of probibit:iOll is pending ill tbat court. 

Reviser's Note: 

The proposed section eliminates the references to the judge in 
vacation from present § 8-711.1. 

Present § 8-712. How proceedings in vacation certified and entered. To be deleted. 

Reviser's Note: 

This section is unnecessary since it is concerned only with the 
court in vacation. 
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§ 8.01-652. Service of writ; bow obedieace eaforced.-service of a copy of tbe ·orr:1er
awardmg the writ sba11 be equivalent to service of the writ, and obediea.ce to tbe writ « 
order may be ea/arced by process of co.atempt. 

Reviser's Note: 

The proposed section eUrni»ates the reference to the judge in 
vacation from present§ 8-713. 

§ 8.0J.1153. Mandamus to secure COIJStructio.n of act directi1lg paymeat out of treasury
of the Commo.uwealtb.-Wheneve.r the COmptroller or the Treasurer of the Commo.rrwealtb 
sba1l aot:ify the Attorney General, in wri:tia.g, tbat they, or either of them, entertain sucb 
doubt respectiDg tbe proJleT ccmstruction or irlterpretati.cm of any act of tbe Geaeral 
Assembly wbich appropriates or directs tbe pay.meat of mcmey out of tbe Tl8asmy of tbe 
Commonwealth, or respectiDg the coastit:atioaa.lity of any such act, that tbey, or either of 
them, do Dot feel that it would be proper or safe to pay such mo.aey rmti1 there bas been a 
fbJal adjudicatiOZJ by the S-upreme Court c1etemJi.DitJg any aJJd all such questions, and that, 
for such reason, they will Dot make payments pursuant to such act UZJti1 such adjudication 
bas been made, tbe Attomey General · may ti1.e in such court a petitio.a for a wt.it of 
.mandamus directi1lg or 'requirmg the Comptroller or T.reasmer of the Commomvealtb, or 
� to pay such mo.aey as provided by arry such act at such time in the future as may be 
proper. In order to avoid delays in payments after the �e for makillg them bas ar.me4 
any such petition .may be filed at aa.y time after the passage of any such act a.ltboup the 
time for makillg such paymeats bas Dot arrived and llO demalld for such payments has 
been made. Ill any such proceeding the court sba1I consider az,d determine all questions 
raised by the Attorney General's petition perta.iDiDg to tbe coastitutioz,ality or 
iaterpretation of any such act, even though same of such questions may aot be aecessary 
to the decision of the question of the duty of such Comptroller Slid Treasurer of the 
Commo.nwealth to make payment of the mooeys appropriated or directed to be paid. 

The Comptroller and the Treasurer of the Commonwealth, or either of tb• as tbe 
case may be, sba11 be made a party or parties defendant to aay such petition and the comt 
may, ill its discretion, cause such other officers or persons to be made parties defeadaat as 
it may deem proper, and may make such order respectiDg tbe employmea.t of aa attomey 
or attomeys for aay officer of the Commonwealth who is a party defeadaat as may be 
appropriate. T.he compensatioa of any such atto.mey sbal1 be fixed by such court and upon 
its order paid out of the appropriatio.a to the office or departmeat of any sucb public 
officer represeated by aay such attomey ill such proceeding 

Reviser's Note: 

This is present § 8-714 without substantial change. The term 
"State" has been changed to read "Commonwealth". 

§ 8.01-654. When aad by whom the writ granted; what petition contain.-A The writ
of habeas corpus ad subjicien.dum sbaU be grazzted fortbwitb by any circuit court, to BDY 
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person who sball apply for the same by petition, showing by affidavits or other evideace 
probable cause to believe that he is detamed without lawful authority. 

B. 1. W'Jtb respect to any such petition filed by a petitioner held Wlder cr:imizJal
process, and subject to the provisions of§ 11 .. 91 of this Code, only the cowt which eatered 
the origiaal judgment order of co.nviction or convictions complained of iD. the petition sba.U 
have authority to issue writs of habeas corpus. Hearings on such petition, where granted iD. 
the origiaal trial cowt, may be held at any court witbiD. the circuit of such origmal trial 
cowt as designated by the judge thereof. 

2. Such petition shall contain aH allegations the facts of wbi.ch are knon to
petiti.oner at the time of ti1iDg and such petition sba11 enumerate a11 previous appHcati.OIJS 
and their disposition. No writ sbaH be graDted on the basis of any allegation the facts of 
which petiti� bad knowledge at tb.e time of filing any previous petition. 

3. Such petition may allege detention wit.bout lawful authority through cbaDenge to a
conviction, although the sentence imposed for such conviction is suspended or is . to be 
served subsequently to the sentence currerttly being served by petiti.oner. 

4. In the event the alJegatiODS of illegality of the petitioner's detention can be fully
determined on the basis of recorded matters, the court may malce its determiaation 
whether such writ should issue on the basis of the record. 

5. The court sba11. give findings of fact and conclusions of law foHowiD.g a
det.ermiaation on the record or after hear.ill& to be made a part of the record and 
.TaDSCl'ibed. 

6. If petitioner aHeges as a ground for illegality of bis detention the inadequacy of
counsel, he sbaH be deemed to waive his privilege with respect to communications between 
such counsel and bimself to the extent necessary to pennit a full and fair bearing for the 
alleged ground. 

Reviser's Note: 

The proposed section deletes the references to corporation 
courts and the judge in vacation from present § 8-596. 

§ 8.01-655. Form and contents of petition filed by prisoner.-A Every petition filed
by a prisoner seeking a writ of habeas corpus must be filed on the form set forth in 
subsection B. The failure to use such fozm and to comply substantially with such form 
sbal1 entitle the court to which such petition is directed to return such. petiti.on to the 
prisoner pending tbe use of and substantial compliance with such form. The petitioner 
sbaH be responsible for aH statements contained iD. the petition and any false statement 
contained therein, if the same be lmowmgly or wilfully made, shall be a ground for 
prosecution and conviction of perjmy as provided for in § 18.2-434. 

B. Every petition filed by a prisoner seeking a writ of habeas corpus shall be filed on
a form to be approved and provided by the Office of the Attorney Gen� the contents of 
which sba11. be substantially as follows: 

IN T1lE . . . • • . • • • • . • • • • • • • . • . • • • • •  COURT 

Ful 1 name and prisoner 
number ( if any) of ·

Petitioner 
-vs-

Ca.se No. 
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(To be suppl i ed by 
the Cl erk of the 
Court) 



. . . . . . . . . . . . . . . . . . . . . .

. . . . . . . . . . . . . . . . . . . . . . 

Naae and Title of Respondent 

PETmON FOR WR1l OF llAB&tS CORPUS 

InsuucdoJJ5 - ,,.,,, Cantally 

Ia order for tbis petition ta receive consjderaticm by the Court, it must be legibly 
bandwritteD. or typewr.itten, signed by tbe petidtmer azJd verified before a notary or other 
officer authorized ta administer oaths. It must set forth m concise fonn the answers to 
each applicable . question. If JJecessa,y, petitioaer may fi:aish bis answer to a partkalar
questjoZJ oiz aa additioaal page. Petitioner mast make it clear to which questjoZJ any such 
coatimred answer refen. The petttimer may also submit eJCbibits. 

Since every petition for. habeas ·cotpus must be sworn to under � any false 
statement of a material fact· therein may sere as the basis of prosecuticm aad .comictiOJJ 
for perjury under § 18.2-434. Petitioaers should, tberefore, sercise care to assure tbat all 
answers are true ud conect. 

When the petmOJJ is completed, the origiDal aZJd two copies (total of tine) should be 
mailed ta the Clerlc of the Court. T.be petitioner sbaJ1 keep cme copy. 

NOTICE 

The graJJt:iilg of a writ of habeas corpus does not entitle the petitioner to dismissal of 
the charges for conviction of wbicb he is bemg detained, but may gain him no more than a 
new trial. 

Place of deteatioa: .................................... . 

A. CrimbJal 7rlal

l. Name lllld loeatloa ol court wldd! lmposetl tlJe seatmce l!rm
wblcb you .seek rellet: 

a. . ................................... � ...... . 

b. . .......................................... . 

C • • • • • • • • • • • • • • • • • • • .  • • • .  • • • • • • • • • • • • • • • • • • • • • 

3. 7Jre date upo.11 wflieb seatenee was Imposed am UJe tams ol tile
smtmce: 

a. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

b. . . . . . . . . . .  -. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

C. • • • • • • • • • • • •  • • • • • • • • • • • • • •  • • • • • • ' • , • • • • • • • • • 
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4. Oleck wbidJ plea you made aad wlretlaer tnal by Ja,,: ,P.Cfa of
guilty-: Plea ol JIOt guilty,_; Trial by Jurr-: Trial by judge
wit.float Jurr-

5. flle name aJJd add.rest of eadJ .attomey, II any, who .npesemed
you at your crimlaal "trJal: 

� Did you appeal tbe �---

7. II you answered ,,,_,, to I, state tbe nsalt and tbe date in your
· appeal or.petltioa m arduiat ·

a. . .......................................... . 
b. . .......................................... . 
citations of the appellate court apinions or orders: 
a. . ........................................... . 

b. . .......... ·; ............................... . 

8. Ust tbe aame ad addreu of eacb attorney, II any, wllo
rep,esented you o.a yaar appeal:

B. Habeas Co.rpm

9. Betore tbis petition did you Ille witb. respect to tbis coarictioa aay
other petltioa tor babeas coqas iJJ eltber a State ar federal 
�urt?.--------------------

1 O. II YoU answered "yes" to 9, list witlJ respect to aid! petitio.a: tbe 
aame aad locatlolJ of die court in wldcll eadr was l1led: 

a. . .......................................... . 
b. . ................................ ; ......... . 
the disposition and the date: 
a. . .......................................... . 
b. . ............................•.............. 
the name and address of each attorney, if any, who 
represented you on your habeas corpus: 
a. . .......................................... . 
b . ........................................... . 

11. Did you appeal lrom tbe dlspositloa of your petitkm tor habeas
COl]JUS1-

12. 'JI you aaswe,ed ",es" to 11, state: tbe result alJd tbe date of
eadt petitloa:

a. . .......................................... . 

b. . .......................................... . 
citations of court opinions or orders on your

habeas corpus petition: 
a. . .......................................... . 

b. . .......................................... . 
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the name and address of each at torne.v, if any, who
represented you on appeal of your habeas carpus: 
a.. . ............................................ . 

b. .· .... � .............•.................. '• ..•.... 
C. OtlJer PdltloJJs, Motlom or Appllcadons

13. Ust aB otllet pet/lloas, .modoJJs or a,plfeadcm· tiled witb aay
court lollowlllg a lbJal ordsr of rmriedrm llllll aot set oot la A
or B. bJdude tlJe .aamre ol Jbe modoa, tbe aame and 1oeatloa
of t/Je eourt, tlJe resal4 tbe date, aad clfatims to t,parkm or 
alders. Glye tbe aame aad address of eadl attar.Dey, It ay, 
wJ.ro�yoa. 

a. . .......... � ............ � ................... -� 
b. . . . ' . 

• • • • • Ill, • - • Ill, • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •

C • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •  • • • • • • • • • • • • • • • 

D • .Pnseat PedtioD 

14. State tbe grouads wbicli mate your deteotfon un.lawfu4 indudmg
tbe facts OJI wldclr you ilDod to rely:

a • •••••••••••••.•••••.••••••.•••••.••...••..••. 
b.· ......................................... : .. . 
C • • • • • • • • • • • •  • • • • • • • • • • • • • • • • • • • • • • • • • • • • • .  • • • 

15. List eacll gtOfllJll set tortb in 14, IIFldcll bas been preseot.ed in
aay other �ff¥

a. . ........................................... . 

b. . .......................................... . 
c� .. � ; .. , ..•... · ... · .•... � .. : .................... .
Lis-t the proceedings in which each ground ·
was raised: 

a . •.•••.•••••••..•.•••••.•.•.••••••••••.••.••. 
b • ... ·•••· .••........•.•..•..................•. 
C • • • • • • • • • • • • • .. • ••• ·• ••• • •• • � • • .• • • • • •• • • • ••• • • •

16. II uy gAnllld set tortb in 14 bas .not been p.rese,ated to a court,
list eadJ grom,d aDd tbe reaso.n wl,y lt was .not:

a • • . . • • • • • • • • • • • • • • • • • • . . • • . . • • . • • • • • • . • . . • • • •  

b. 
c. . .......................................... . 

STATE OF VIRGINIA 

CITY ICOUNIY OF .. ·-···-···········

Signature of Petitioner

Address of Petitioner

The petitioner being first duly swo.m, says: 

1. He signed the foregoing petition;

2. The facts stated ill the petition are true to the best of bis
information and belief.

Signature of Petitioner 
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Subscribed and swam to before me 

tbis ••.. da.y of..� ...... , 19 ••••.. 

.My' commission e.xpires: .......... -.......... � ... . 

The petition will not be filed without payment of court costs unless the petitioner is 
entitled to proceed in fomia pauperis and has erecuted the affidavit in forma pauperis. 

The petitioner who proceeds in fozma pauperis sba/1 be furaished, without cost, · 
certified ·copies of tbe arrest· wammts, indictment and order of bis conVictioa at bis 
crimiDal trial m order to comply with the iast:ructiaas of this petition. 

AffJDAVIr IN R1RMA PAVPERIS 

'TATE OF VIRGI.NIA 

· · c:I'IY ICOl.JNTY" OF .................... . 

The petitioner 'being duly sworn, says: 

1. He is unable to pay the costs of this action or give security
therefor; 

2. His assets amount to a total of $. .............. .

Subscribed and swam to before me 

this ···-·· day of ..... ,19 ..... 

Notary Public 

My commission expires: .......... . 

Signature of Petitioner 

Reviser's Note: 

The proposed section only changes present § 8-596.1 by adding 
the last sentence under the heading Present Petition for Writ of 
Habeas Corpus. This ·addition represents a codification of McCoy v. 
Lankford 210 Va. 264, 170 S.E. 2d 11(1969). Otherwise, the indigent 
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prisoner without a lawyer may think he is unable to comply with the 
instructions and be .discouraged from filing a potentially meritorious 
petition. To prevent this, the law is spelled out on the petition form. 

§ 8.01-656. Bond may be required of petitioner.� granting tbe writ, 'tlie �mt
may reguire the petitioner to give 'boad with surety in a reasonable amount for tbe 
paymeat of such costs and charges as may be awarded against bim. 

Such bond shall be made payable to tbe persoD to whom the writ is directed, with 
condition that the petitioner will not escape, and sba11 be filed with the other procee,rlQp 

. on the writ, and may be sued on for the benefit of any person injured by the breacl.t of its 
condition. 

Reviser's Note: 

The proposed . section changes the language but not the 
substance of present § 8-597. 

§ 8.01�7. How directBd aad retumable.-The. writ sball be directed to the person in
whose custody the petitioner is detained and sbal1 be made returnable as soon as may be 
before the court ordering the same, or any other of such cowts. 

Provided that ill the event the aHegati.oas of illegality of the petitioner's deteati.on 
preseat a case for the determination of unrecorded matters of fact re1atiJJg to aay previous 
judi.dal. proceediD.g, such writ shall be made returnable 'before the court iD wbicb ·such 
judidal. proceeding occurred. 

Reviser's Note: 

The proposed section deletes the references to the judge in 
vacation from present § 8-598. 

§ 8.01-658. How writ served.-Tbe writ sba1I be served on the person to whom it is
directed, or, in bis absence from the place where the petitioner is confined, on the person 
having the immediate custody of him. 

Reviser's Note: 

No change from present § 8-599. 

§ 8.01-659. Penalty for disobeying it-If the person on whom such .writ is served
sba1I, iD disobedi.ence to the writ, fail to bring the petitioner, with a return of the cause of 
his detention, before a cowt 'before which the writ is· returnable, be sba11 forfeit to the 
petitioner three bund.""ed dollars. 

Reviser's Note: 

The prop<?Sed S�On changes present § 8-600 by deleting any 
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obsolete reference to the three day period for compliance.· 

§ 8.01-660. Whea affidavits may be read.-ln tbe discretion of the comt or judge
before whom the petitioner is brought, the affidavits of witnesses taken by either party, on 
reasonable notice to the other, may be read as evidence. 

Reviser's Note: 

No change from present § 8-601. 

§ 8.01-661. Facts proved may be made part of record.-AJ.l tbe material facts proved 
sba1l, when it is required by either party, be made a part of the proceedmgs and· entered by 
tbe cleric among the records of the court. 

Reviser's Note: 

The proposed section eliminates from present § 8.01-602 the 
language that pertains to the judge in vacation. 

§ 8.01-662. Judgment of cowt or judge trying it; payment of costs and expenses when
�Oil denied.-After bearing the .matter both upon tbe return and any other evidence, 

� court before whom the petitioner is brought sbaD either discba:rge or remand him, or 
. ..Jmit him to bail and adjudge �e cost of the proceediag, includiag the cba.rge for 
transportiDg the prisoner. 

Provided, however, that if the· petition is denied, the costs and expenses of the 
proceedmg and the attomey's fees of a11y attomey appointed to represent the. petitioner 
sbaU be assessed against the petitioner. If such cost, expenses a.ad fees are coHected, they 
sba1l be paid to the Commonwealth. 

Reviser's Note: 

This is present § 8-603 with minor language changes. 

Present § 8-604. Judge to have same power as court and bis judgment the same 
effect. To be deleted. 

§ s�Ol-663. Judgment coaclusive.--Any such judgment entered of record shall be
conclusive, unless the same be reversed, except that the petitioaer sbaI1 not be precluded 
ftom brillgiag the same matter ia question in an action for false imptisoDment 

Reviser's Note: 

The proposed section is present § 8-605 without change. 

§ 8.01-664. How and when Supreme Court summoned to t1y appeal therefrom.--lf,
_ during tbe recess of the Supreme Court, tbe Go�or or the Chief Justice of the Court 
should think the immediate revision of any such judgment to be proper, he may summon 
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the court for that purpose, to meet on aay day to be fmd by him. 

Reviser's Note: 

The proposed section is present § 8-606 without change except 
for deletion of ''of Appeals'' from the.title from the Supreme Court. 

§ 8.01-665. W1zeu execution of judgmeat suspeadat when priso!Jer admitted to
baiL-When the prisoner is remanded, the execution of the judgment shall aot be 
suspended by a writ of error, or for the purpose of appJyiDg for sucb writ; but when be is 
ordered to be discharged, and the ezecution of the judgment is suspeaded for the purpose 
of applyuJg for a writ of error, the court makilJg such .su..�g order may admit tbe 
prisoner to bail W2til the expiration of the time allowed for applyiDg for the writ of �
or, ill case the writ of error is aHowed, UDti1 the decision of the Supreme Court tbereoa is 
duly certified. 

Reviser's Note: 

The proposed section deletes the reference to the judge in 
vacation from present § �7, eUrninates the unnecessary words 
"in its. or his discretion" after the word 0may'' and changes the . 
obsolete reference to �e Supreme Court of Appeals.. 

§ 8.01-666. When and by whom writs of habeas cmpus ad testificandum gramed.­
Wzits of habeas corpus ad testmca.ndum may be graatetl by uy circutt court ill tbe same 
mar.uJer and Wider the same coaditi.OJJS and provisions as are prescribed by this cba.pter as 
to gratJt:mg the writ of habeas corpus ad subjicieadum so far as the same are applicable. 

Reviser's Note: 

The proposed section eliminates the references to corporation 
courts and the judge in vacation for present § 8-608. 

§ 8.01-667. Trausmission of records to federal cowt.-Wheaever any habeas corpus
case is peadiDg in a federal court, upon written request of the Attomey General or any
Assistant Attomey General, a court of this State sbaH transmit to such federal court such 
records as may be requested. 

Reviser's Note: 

This is present § 8-608.1 without change. 

§ 8.0l.s68. Writ de homme abolisb.ed.-Tbe writ de bomine replegialldo is abolished.

Reviser's Note: 
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This is present § 8-609 without change. 

C1IAPT.ER 26. 

A.P.PEAI.S. 

Article l. 

§ 8.01-669. Defmitions.-As used m this chapter, unless tbe context otherwise
requires, the � 

1. "Judgment'' sbal1 include a decree, order, fmclmg, or award.

2. "Petitioner" sball mean a party who petitions to the Supreme Cowt for a.a appeal.

3. "AppeJlalJt" sba1l mean a party who bas an appeal of right or who bas been
granted aa appeal by the Supreme Court if be IJeJieves bimself aggrieved. 

§ 8.01-670. lzJ what cases awarded.-A. Aay person may present a petition "for an
appeal 'to tbe Supreme Court if he believes bimse1f aggrieved: 

1. By a.ay judgment in a controversy concerning:

a. The title to or boundaries of land,

b. The condemnation of property,

c. The probate of a will,

d. T.be appoiDtmeat or qualification ot a persoaal representative, guardiaa,
committee, or curator, 

e. A mill, roadway, ferry, wharf, or lalJclmg,

f The right of the Commonwealth, or a COlDlty, or muJJidpal corporation to levy tolls 
or taxes, 

g. The construction of any statu� o.rdina.ace, or county proceeding imposiDg taxes;
or 

2. By the order of a court refusing a writ of quo· wammto or by the fiDal judgment ·
on a.ay such writ; or 

3. By a fmal judgment in any other civil case; or

B. Any party to any case in chancery wherein there is an interlocutmy decree or

365 



order: 

l. Graatmg, dissolviDg or denymg aa mjuactioa; or

2. Requirmg money to be paid or the possessiOIJ ·or title of property to be chauged; or

3. Adjudicatmg the principles of a cause.

§ 8.01-1171. T.rme witbm wlzicb petition must be presented-A. No petition sba1l be
preseated for an appeal tium any fiDal judgment whether the CommmJwealtb be a party er 
.not, (i) which sba1l have been rendered more tban four moatbs before the petition is 
presented, or (ii) if it be an appeal .&om a fi1lal decree ,:efasiDg a biH of review to a decree 
readeted more tbaa four months prior thereto, unless the petition be preseated witbm . 
tbree moatbs 1i'om the date of such decree. 

B. WIien an appeal from an interlocutory clecree or order is permitted, the petition
for appeal sba11 be preseated witbia the appropriate time limitatiOZJ set forth in subseaioa 
A. hereof.

§ 8.01-672. Jurisdic:tioml amount.-No petition shall be presented tor an appeal 1i'om
any judgmmt of a circuit court ezcept iD. cases ia wbich tbe coat:roversy is for a matter of 
five bmJdred dollars or more m value or amomzt, and ezcept in cases in wbicb it is 
othenrise ez.pzessly provided; Dor to a judgment of azJY circuit comt when the watn»eisy 
is for a .matter less in value or amount than five JJuadred dollars, exclusive of costs, unless 
tb«e be drawn bl questi.cm a freehold or fraacbise or tbe title or bounds of lazul, or some· 
other matter Dot merely pecuniary. 

Present§ 8-468.1. Compensation of cleric for mak:ing up, certifymg az1d transmffttag 
original record. To be transferred to ntle 14.l. 

Present § 8-471. Supreme Court may malce or dumge rules for mak:ing . out alJd 
printmg records. To be deleted. 

§ 8.01-673. lllspecti.OD and retum of records; certiorari wbea part of record is
omitted; bmdi:ag or retention of .reconts.-A. 7JJe Supreme Cotut may, wlJen a case has 
before been bl such court, mspect the record upon the former appeal; sad tile court may, 
in any case, after reasonable notice to coumel in the appellate court award a writ al 
certiorari to the clerlr of the court below, and have brougbt before it, wbea part of a record 
is omitted, the whole or ey part of such record. 

B. When an appeal is refused or aft:ef it bas been allowed am1 decided. the Oerk al
the Supreme Court sbal1 return the record to the cleric of the citcUit court or other 
tribrmaL T.be clerk of such comt or tribuml shall retum the rec:ord upon the request of the 
Clerk of the Supreme Court. As S001l as a case is decided, tbe Cleric of the Supreme Cowt 
sbaJl cause the primed record (appeadir) m the case to be bound, alODg with the briefs of 
coumel, bl the same manner that Acts of Assembly are bound; ad be sba11, wbea he 
collects the writ tu in each case, collect of appellaZJt a fee of one dollar md fifty cents to 
pay the cost of such bindiDg. 

The maauscript of the record lrl a case bl wbicb a.a opimOJJ was delivered prior to 
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Dineteen hundred fifty by the Supreme Court upon refusal of an appeal sbaB DOt be 
destroyed and sba1J be retamed by tbe Cleric of sucb · Court in his files. 

§ 8.014'J74. With whom filed; endorsement thereon; reference to justice or justices;
wbe.n deemed to be liled.-The petition sbal1 be filed with the Cleric of the Supreme Court. 
The Clerk sbaJl endorse thereoii tbe day aad year he received it and sbal1 refer it to oae or 
more justices of tbe Supreme Couit as the Court sbal1 direct. A petiton sball, for the 
purposes of§ 8.01-679, be deemed to be timely filed if it is mailed postage prepaid to the 
Clerk by registered or certified mail ad if the official postal receipt therefor is erbibited 
upon the demand of the Clerk or ey party and it shows mai1iDg witbm the presmoed 
time limits. 

§ 8.01-675. Action on petitiolJ; fma1ity tbereof.-77le justice or justices to wbom tbe
petition is referred, if of opinidD. that the cfecision complained of ought to be rev.iewe<t, may 
allow an appeal. Counsel for tbe petitioner sba1l be afforded, if he so desires, rea..ccmable 
opportunity to state orally bis reason or reasons wily such appeal should be graD.ted. The 
petition sbaH be rejected when it is D'DID an interlocutory decree or onler, if the justice or 
:ustices to whom it is referred deems it proper that the case should be proceeded in further 
JI the court below before au appeal is allowed therein. If the court shall fiJJd that there is 
no reversible eaor in the judgment complained of and reject the petitioll on that groumt 
the order of rejection sball so � and DO other petitiCJ!l there.in shall afterwards be 
entertained. 

§ 8.01-676. Appeal bond; how party desiriZJg to prese11.t such petition .may procure
suspensiOZJ of execution; suspension of execution; exceptions; chaDges in penalty by trial 
court or by Supreme Court on appeal; appeals from State Corporation Co.m.mission.-A 
Upon the motion of any party who mdicates his iatentioa. to appeal to the Supreme Court,, 
the court entering the judgment to be appealed from sba14 prior to the expiration of thirty 
days from its entry, suspend tb.e executioa. of such judgment so long as the petitioner 
timely prosecutes the appeal and thereafter so long as the .matter is under consideration by 
the Supreme Court; provided such party or someoDe for him sbaH file an appeal band ill 
the clerk's office of the trial court wit.bin the time prescribed by the trial court, with surety 
to be approved by the judge or cleric of such court, .in the penalty of one thousand doDars 
or sucb greater sum as the court may require, redtiDg such judgment and the iatentioll of 
such person to present such petiti� wbicb bond sbal1 be conditioned to · perform and 
satisfy the judgment or the part thereof proceedings oa. which are stayed, iD. case such 
judgment or such part be affirmed in whole or in � or the . appeal. not. be timely · 

prosecuted, or the appeal be dellied, and which bo1Jd sbaH also be conditioned to pay all .
damages, costs, and fees which may be awarded against the appeDant in the Supreme 
Court and an actual damages incurred in consequence of the suspeasion; provided, 
however, that when the jwtgmeat appealed from dissolves� grants, or denies an iZJjwJctiOJJ 
the judge may in bis discretion decliJJe to grant a suspensiOll thereof. 

B. When an appeal is proper to protect the estate of a decedent or person under
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disability, or to protect the illtetest of any county, city, or town of tbis Commonwealth « 
the Commoznvealtb no appeal bond sbaH be required. 

C. De Supreme Court may. w1len ii considers the petitioa. for appeal, order tbat tbe
pem,1ty of the appeal bond be decreased or increased if sucb zequest is made in tbe 
petitiOIJ for appeal or the appel1ee's brief in oppositiOD Af:Bdavits lllld counter-affidavits 
may be filed by tbe parties r.ontaiuing facts pertiD.eat to sucb .request Any .iDc:rea.se or 
decrease izJ aa appeal bond so ordered sbal1 be. eflect:aJ izJ the cletlt's ol1ice of the trial 
court witbizJ flfteezz days of the Supreme Court's order, 812d if aa .increase so ordered is .not 
effected witbitJ filteeZJ days, the appeal sba1I be dismissed Such .iDc:rea.se or decrease in tbe 
pem,1ty of the appeal bolJd may also be COZJSidered lllld ordered by the t:tia1 court, on 
motiOJJ of eitber party, at any time WJti1 the Supreme Court acts upon tbe amount of 
pem,lty, ud failure to increase such pemuty as heteiaabove provided sba11 also cause tbe 
appeal to be dismissed. 

D. If 120 appeal boad has beet.I filed, 'the ·S'Uplf!llle Court may, upon gnmtmg an
appeal. order tlJe suspension of the judgment appealed .ti'om upon the appel1Ju,t's li1iDg ia 
the trial cowt a boD.d conditioned pursaaat to subsectioJJ A of this sectioa in such peaaity 
and witbm such period as sbaH be presaibed by the Supreme Court. 

E. Wizen. an appeal of right is entered from the State Corporation ·Corrmziscioa to tbe
Supreme Court, such appeal bond sba11 be Bled when ud in the amount requited by tbe 
Cleric of tbe Supreme Court, whose action sba1l be subject to review by the Supreme 
Court. 

Present §§ 8-479 through 8-4BIU. To be deleted. 

To be deleted. (See Rule 5:35, et seq.) 

Article 6. 

§ 8.01-STI. Errors corrected on motion ilJstead of writ of error coram vobis.-For azJY
derical error or error in fact for which a judgme,Jt may be reversed or co.rrected on writ of 
error coram vobis, the same may be reversed or corrected on motion, after reasoaab1e 
notice, by tbe court. 

Present § 8-486. Judgment on COJJ!ession, a release of errors. To be deleted. 

§ 8.01-678. For what a judgmmt not to be reversed.-Whea it pla.iZJly appears from
the record and the evidence given at the trial that the parties have bad a fair t:nal on the 
merits and substantial justice bas been reached, no judgment sbaH be arrested or reversed: 

1. For the appearance of either party, beiJJg under the age of eighteen years, by
attorney, if the verdi� where there is one, or tbe judgmea.t be for bim and not to bis 
prejudice; or 
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2. For aay other defect, � or omissim in the reconi., or· for any em,r
committed on the trial.  

§ 8.01-679. Failure of trial court clerk to deliver record to Supreme Court.­
Notw:itbsta:adillg any provision of Jaw to the contrary, no appeal shall be refused or 
dismissed for failure to deliver the record wit.bin the required time if it sbaH appear .from 
evidmce satisfactory tc> the supreme Court that t.be clerk of the court beJ.ow failed to 
deliver to the Clerlc of the. Supreme Court the record on appeal w:itbin. tb.e required time 
alter baviDg been notifi.ed to do so in accordance with the provisions of the Rules of the 
Supreme Court. 

PJmeat § 8-490. Issuance of process aad supersedeas; service on Attomey GeaeraL 
To be delet:ed. 

Present § 8-490.1. Notice to intervene.rs; wbea mte.rveuer to be made appellee. To be 
deleted. 

§ 8.01-680. When judgment of tr.ia.J court not to be set aside unless pla.ialy WfOD&
-When a case, civil or cr.imiDa.l, is tried by a jury aad a party objects to tbe judgment

. � actiOJJ of the cowt in grazrtmg or refusmg to grant a new tr:ia1 on a motion to set aside 
the verdict of a jury on the ground that it is contraiy to the evidence, pr when a case is 
decided by a cowt without the i.nterwmtion of a jury md a party objects to the decision on 
the ground that it is contrary to the evidence, the judgment of the trial cowt sbal1 not be 
set aside unless it appears from the evidence that sucb. judgment is plai.aly wnmg or 
without evidence to support it. 

§ 8.01-681. Decision of Supreme Court.-Tbe Supreme Court sbaH affirm the
judgment if there be no em>r therein, and reverse the same, in whole or i.a part, if 
erroneous, md enter sucb judgment as to the court sbaJl seem right a.ad proper aa.d sbal1 
reader fiDaI judgmeat upon the merits whenever, iJJ the opinion of the court, the facts 
before it are such as to enable the court to attain tb.e ends of justice. A ci.vil case sba1111ot 
be remanded for a trial de novo except wbea the ends of justice require it, but the 
Supreme Court shalt in the order remaZJding the case, if it be remanded, designate upon 
wbat questions or points a new trial is to be bad. 

§ 8.01-682. What damages awarded appeUee.-When any judgment is affirmed,
damages sba1l be awarded to tbe appellee; such damages, when the judgment. is for tb.e 
payment of money, sba11 be the interest to wbicb tbe parties are legally entitled, aom the 
time the appeal took effect, until the affirmance, or if the afmmance be by the Supreme 
Court, until a copy of its decision is entered in the order book of the court below. Such 
.mterest shall be computed upon the whole amount of the recovery, including interest and 
costs, and such damages sba11 be in satisfaction of all ilJtetest during such period of time. 
When the judgment is not for the payment of any money, except costs, the damages sbaH 
be such specifi.c sum as the Supreme Court may deem reasonable, not being more than one 
hundred dollars nor less than thirty dollars. 

§ B.01-683. When cleric of Supreme Court to transmit its decisions.-Wbea any term
of tbe Supreme Court is ended. or sooner if the court so direct, the clerk thereof shall 
--ertify a.ad transmit its cledsio.n to the clerlc of the court or tribunal below, as the case 

iay be, e:rcept that it sbal1 not be bis duty to certify or transmit a copy of a judgment of 
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afii:rmaD.ce Wlless the appellee shall have paid all fees due 1mm him in the case, or sba.U 
endorse on such copy so much of the judgment, for the "beD.elit of the cleric. as the unpaid 
fees sbal1 amormt to. If any clerk fail to comply with this section for twenty days, except 
as aforesaid, be shall forfeit fifty dollars to any person aggrieved thereby. 

Present § 8-497. Postage to be paid by clerk, and repaid out of treaswy. To be 
deleted. 

§ 8.01-684. Copies of Cowt's opini.ons to be fumisb.ed cormsel.-Wben a case is
dedded by tb.e Supreme Cowt the clerk sbal1 furnish a copy of the opinion rendered by the 
cowt thereon to each counsel of record without making any charge therefor. 

§ 8.01-685. Entry of decision ill. lower comt; issue of encution tb.ereon.-11Je cowt or
other ttibunal .ti'o.m wbich any case may have come to the Supreme Cowt sba1l enter tbe 
decision of the Supreme Court as its own. and execution or other appropriate process may 
issue thereon accordingly. When that decision is received by the clerk or secretary of tbe 
cowt or tribu.ual below, be sbaI1 enter it of record in bis order book, and thereupcm such 
execution may issue and such proceedings be bad in the case as would have been proper if 
the decision bad been entered in court or by such tribunal. 

If the judgment of the lower comt or tribu.ual be affirmed. in whole or in part, by the 
decision of the Supreme Court, execution or other appropriate process may issue tbezeon 
against the principal and surety on any appeal bond wbich may have 'been. given. for the 
amount of such judgment, includmg the interest and cost and the damages awarded by the 
Supreme Cowt, not erceedtag, however, the penalty of such bond. 

§ 8.01-686. When dismissal final; when reinstated.--Aft:er the dismis.sal of an appeal,
.DO other appeal shall be allowed to or from tbe same judgment. · When an appeal is 
dismissed by reason of the no.D-payment of the writ tax w.itbin the time required by law, 
the court at its first place of session after such dismissal may on motiO.D of any party for 
good cause shown and upon payment of such tax set aside the dismissal; and tberei.g,oa 
the appeal may be perfected as though no such dismissal bad taken place. A motion under 
this section shall be made only after reasonable notice to the adverse party or bis counsel 

§ 8.01-687. Rebearmg.-The Supreme Court, on the petition of a party, shall rehear
at1d review any case decided by such court if one of the justices who decides the case 
adversely to the petitioner certifies that in his opinion there is good cause for such 
reheariDg; provided, however, that a notice of a petition for rehearing shall be filed as 
provided by the Rules of Court and the petition for rehearing sba11 be filed within thirty 
days after the entry of the judgment with the clerk who sball note the date of such fiJmg 
on the order book. The judgment resulting from any such rehearing shall be entered 
forthwith by the clerk who shall transmit a certitied copy thereof to tbe clerk of the court 
below, to be entered by him as provided by§ 8.01-685. 

§ 8.01-688. Order books, etc., of former district courts in custody of clerk of Supreme
Court. etc.-71Je order books, dockets and other offi.ce books formerly 'belonging to the 
several former district courts sbaI1 remain in the custody of tbe clerk of the Supreme 
Court. Said clerk shall fumisb transcripts of the records and proceedings of such district 
courts when required, and perform all other duties in respect to records and proceedmgs of 
such district courts as might have beeJJ performed by the clerics of such district courts if 
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such courts bad CODtiaued to emt. All p.riztted and .manusc:r.ipt orders, aad. other papers · 
pert.ainiJJg to cases decided .iJJ sacb. district courts. sbaH remain m the custody of the derks 
of tb.e circuit courts at tb.e several places wbere such district. courts held their sessions, 
wbo sba1l be cbarged with the same duties ill respect to such records and papers as migb.t 
have been peifoimed by the cledrs of such district comts respectively, if such courts bad 
coatinued to exist, and who sba1l .receive for any such service fees similar to those cbarged 
by the clerks of district courts for such services. 

§ 65.1-98. Conclusiveness of award; appeal.-The award of the 
Commission, as provided in § 65.1-96, if not reviewed in due time, or 
an award of the Commission upon such review, as provided in § 
65.1-97, shall be conclusive and binding as to all questions of fact. 
No appeal shall be taken from the decision of one commissioner· 
until a review of the case has been had before the full Commission, 
as provided in § 65.1•97, and an award entered by it. Appeals shall 
lie from such award to the Supreme Court in the manner provided 
in the Rules of the Supreme Court; provided, however, that the 
petition for such appeal shall be filed with the clerk of the Supreme 
Court, eF f)FeseaieEI te eae ef i'6 jvsaees, within thirty days from the 
date of such award or within thirty days after receipt of notice to be 

�nt by registered mail of such award Cases so appealed shall be 
,aced upon the privileged docket of the Court and be heard at the 

next ensuing term thereof. In case of an appeal from the decision of 
the Commission to the Supreme Court, the appeal shall operate as a 
suspension of the award and no employer shall be required to make 
payment of the award involved in the appeal until the questions at 
issue therein shall nave been fully determined in accordance with 
the provisions of this Act. 

§ 12.1-39. Appeals generally. The Commonwealth, any party in
interest, or any party aggrieved by any final finding, decision 
settling the substantive law, order, or judgment of the Commission 
shall have, of right, an appeal to the Supreme Court �irtespective of 
tbe amouat illvoled; provided, .however, that the petition for such appeal sbaJl be filed with 
the cleric of the Supreme Court within four months from the fiJJa1 judgment or fmdmg of 
the State Corporation Cornrnission; and provided further that an appeal bond is filed

pursuant to § 8.01-676. 

No other court of the Commonwealth shall have jurisdiction to 
review, reverse, correct, or annul any action of the Commission or 
to enjoin or restrain it in the performance of its official duties; 
provided, however, that the writs of mandamus and prohibition 
shall lie from the Supreme Court to the Commission. 

The Commission shall, whenever an appeal is taken therefrom., 
file in the record of the case a statement of the reasons upon which 
the action appealed from was based. 

Revisel's Notes to Cbapts' 26, Appeak 
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Article 1. (Defmitions). A new article which consists of one sect:i9D. 
8.01-669, proposes definitions for certain terms appearing 
throughout Chapter 26. The terms defined will also serve to 
economize the language of various sections which presently use 
multiple terms. e.g., "judgment, decree or order,,. 

Note: The terms "writ or error" and "supersedeas" have been.· 
deleted since the procedures contemplated are generally obsolete -
(Cf. § 8.01-676 regarding appeal bonds sub stituted for 
"supersedeas" bonds). Thus "appeal" is the generic term. utilized. in. 
the chapter in lieu of the present "appeal, writ of error or 
supersedeas". 

Article z. (Whe.a Granted). § 8.01-670. This section, present·§ 8-:462.
has been reordered and shortened. The references to appeals from 
judgments of the State Corporation Commission have been deleted 
because § 12.1-39 (Appeals Generally) in Title 12.1 (State 
Corporation Commission) covers such appeals. SirniJiarly, see § 
65.1·98 for appeals from awards .of the Industrial Commission. 

§ 8.01-670 B. L permits an appeal from and interlocutory order
or decree granting, dissolving, or denying an injunction. This 
expands the present provision which permits an appeal only from 
the dissolution of injunction. The present statute is inequitable to 
the defendant who suffers an injunction. Conforming changes have 
been made in § 8.01-626 (When court or judge refuses injunction. 
justice of Supreme Court may award it). It should be noted that 
final orders or decrees effecting an injunction can be appealed under 

§ 8.01--670 A. 3. 

§ 8.01-671. The one material change to present§ 8-463 is the·
insertion of subsection B. regarding time· within which petitions for 
appeal from interlocutory orders must be presented. 'Ibis is not 
specifically set forth in the present chapter .. Th.us the subsection is 
inserted for clarity [for appeals from interlocutory decrees 
generally, see Southwest V.qiaia Hospital v. Lipps, 193 Va. 191 (1951)] .. 
References to the State Corporation Commission and Industrial 
Commission were deleted. [See proposed amendment of §§ 12.1-39 
and 65.1-98 in Appendix A .] 

§ 8.01-672. The only material change made to present§ 8-464 is
the increase of the minimum dollar amount for appeal from certain 
cases from $300 to $500. The existing reference to an appeal from 
action of the State Corporation Commission being permitted. 
irrespective of the dollar amount was deleted as unnecessary. See 
proposed amendment of § 12.1-39 in Appendix A 

Present§ 8-465. Has been absorbed by§ 8.01-676. 

Article 3. (The Record). Present§ 8-468.1: To be transferred to Title 
14.1. 

Present § 8-471. To be deleted. This section is adequately 
covered in Rules of Court. 

§ 8.01-673. The subject matter of present§§ 8-473 and 8-501 is
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similar. Thus these sections have been combined in separate 
subsections without material change� The specific reference to 
return of records to the State Corporation Commission and 
Industrial Commission was deleted and the phrase "or other 
tribunal', was inserted (thus, return of records to both the State 
Corporation and Industrial Commissions should be covered 
thereby). 

Article 4. (I.be PetitiOZJ). § 8.01-674. This is present § 8-4 75 without 
change. 

§ 8.01-675. The only material change made to present§ 8-476 is
deletion of the last sentence in the current section "but the denial of 
such petiti<:)n by a justice in vacation shall not prevent the filing of 
the petition to the -court at its next term". This sentence is 
considered unnecessary and does not conform to present Supreme 
Court practice utilized under § 8.01-674. Cf. Rule 5:29 (Denial of· 
appeal; petition for rehearing). 

Article 5. (Appeal Bond):§ 8.01"'676. This section is a consolidation of 
present §§ 8-465, 8-477 and 8-478. In addition to providing for an 
"appeal" bond (the generic term used .to include bonds for "cost", 
"suspending" and "supersedeas" bonds) containing the conditions 
of a suspending bond(§ 8-465) and a supersedeas bond(§ 8-477), 
the proposed statute retains the exceptions in favor of an estate, a 

�rson under disability, and a city, county, or town (cf. § 8-477), and 
ds an exception for the Commonwealth. The five-day period in 

..,-,il.ich no execution may issue (unless the trial court orders 
otherwise) upon a judgment the suspension of which bas been 
ordered, being the period. provided to enable the appellant to obtain 
the bond and have it. executed by himself and his surety (§ 8-465) 
has. been deleted; § 8-399 provides that upon request of the 
judgment creditor execution may be issued twenty-one days after 
the judgment unless the trial court orders issuance at an earlier 
period; and if the judgment debtor wishes to prevent the issuance of 
execution, it behooves him to obtain a. suspension order earlier than 
the full thirty days in which the trial court will be empowered to 
suspend the judgment or decree. The new thirty-day period is, of 
· course, the same as. the time allowed by new Rule 5:6. Present § 8-
465 allows thirty days from 0the end of the term" for the trial court
to order suspension; co-ordination with the time allowed for appeal
appears appropriate, so that these two parallel provisions
concerning appeal-the time for the petition for appeal to be filed
and the statutory provisions for suspension of the judgment-may
be appropriately co-ordinated..

The discretion in the lower court to decline a suspension of a � 
judgment, or the granting, denying, or dissolving an injunction has 
been preserved and expanded(§ 8-465); see. discussion below. The 
exoneration of the surety on an injunction bond has been deleted 

The proposal's main purpose is to provide an understandable 
set of provisions for the appeal bond, giving the maximum 
opportunity to minimize expense and to assure that litigants are not 
deprived of a full consideration of their respective positions by this 
essential part of litigation, while fully considering the appellee's 
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right to have his judgment protected against adverse change.-of. 
circumstance. Few appellees, and this would seem to be good 
practice currently, require the expense of a supersedeas; and some 
appellants, who have inadvertently given a supersedeas bond in the 
full amount, have been able to effect a subsequent reduction of the
penalty without objection by the other side. There nevertheless may 
be cases in which the appellee may reasonably be apprehensive that. 
the appellant, having suspended the judgm.en� may convert his 
assets and flee the country. In such event the trial court may be. 
asked to fix the penalty of the bond in more than a nominal amount.. 
As it considers the appeal, the Supreme Court panel is authorized, 
as under present law, to review the amount of the penalty. Failure 
to increase the bond when the Supreme Court so orders results .in 
dismissal of the appeal. (Cf. § 8-489) Such a review of the penalty 
may also be made by the trial court if requested by a party prior to 
the time of the Supreme Court's review. 

Where the appeal is
. 
from an interlocutory judgment, the time

within which such judgment may be suspended by the trial court is 
also fixed at thirty days, the same period during which the trial 
court's power to act on a final judgment continues. There is no 
intention, however, to change the present law that the right to 
appeal an interlocutory judgment is not lost by failure to appeal 
within such 30 days; and appellate review of such appealable 
interlocutory orders may still be originally sought after final 
judgment. 

It would seem that appropriate changes or references should be 
made to or following Rule 1: 1, to provide for suspension of
execution in a civil case as well as the postponement of execution of 
a sentence in a criminal case. The words "writ of error and 
supersedeas" should likewise be changed if the new statute is 
adopted.. 

As to the State Corporation Commis�ion, neither § 8-465 nor § 
8-477 refers expressly to appeals other than from trial courts. A 
footnote to§ 8-465 refers to§ 12-64 (now§ 12.1-42) for suspending 
bonds on appeal from the State Corporation Commission. That 
section provides that the State Corporation Commission ''may! 
require a suspending bond but does not say anything about the 
condition or penalty of such bond. Section 8-478 provides that a§ 8-
411 bond "shall,, be taken by the State Corporation Com.mission
clerk before an appeal of right is entered. Rule 5:18(g) provides for 
the clerk of the Supreme Court to require " ... such bond as he shall 
deem proper .. His action shall be subject to review by this Court." In 
the event the appellant has not obtained the suspe�ion of the 
judgment appealed from the Supreme Court is given the power to 
order such suspension upon the appellant's filing an appeal bond .. 

That such confusion has created little difficulty is indicated by 
the scarcity (or absence) of litigation on the· subject. Actually the 
necessity for any bond for State Corporation Commission appeals is 
hard to imagine. 

As usual, Industrial Commission procedure is sensible and 
practical. Where the appeal is by the employee there is little danger 
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in suspending the judgment. Section 65.1-98 provides tor·automatic 
supersedeas: " ... The appeal shall operate as a supersedeas." There 
is an unfortunate reference in the Rules to the requirement that the 
appellant state if he wishes supersedeas [Rule 5:19 referring to Rule 
5:22(d)]; this reference should be amended.It is also suggested that 
the Industrial Commission's award should be suspended upon the 
appellant's noting his intention to appeal. and no appeal bond at all 
would or should be required. 

· Because of proposed amendments to § 8-462 permitting appeals
from . orders granting or denying an injunction, as well as from an 
order dissolving an injunction, the bond proposal is expanded such 
that the trial judge may continue the bond in effect pending such 
�peal. 

If the proposed statute is adopted, Rules of Court 5:30 and 5:31 
should be amended accordingly. . 

The provision for an appeal bond in an attachment proceeding 
(present § 8-543) is not·affected by these proposals. 

Present§§ 8-479 through 8-480.1. To be deleted. See preceding 
Reviser's Note and§ 8.01-676. 

Present Article 5. (Printing the Record). §§ 8-482 through 8-484. To be 
ieleted. These sections do not comport with modern practice; e.g., 
ee Rule 5:35, et seq. 

Article 6. (Errors lnsuflicient in the Appellate Court). § 8.01�677. This is 
present § 8-485 without material change. 

Present § 8-486. To be deleted. This statute has no modem 
utility. 

§ 8.01-678. Present§ 8-487 has been dramatically rewritten and
shortened. In present subdivision 1., the age requirement has been 
reduced to 18. Present subdivisions (2), (3), (4) and (5) have been 
deleted; they are the old statute of jeofails and believed to be no 
longer necessary. 

Article 7. (Limitations, Hearing and Decision). § 8.01-679. 1bis is present§ 
8-489. "Process" is not utilized under modem practice in the 
granting of an appeal since the procedure under Rule 5:30 is used. 

· Thus, the first two paragraphs in § 8-489 are deleted. The third
paragraph is a provision limiting the time within which an appeal
bond must be filed after the appeal is granted. Since the proposed
appeal bond provisions of§ 8.01�76 comtemplate such bonds being
set initially by the trial court, there is no need for the limitations of
present § 8-489 and the third paragraph is deleted. The title to the
section is changed because the fourth paragraph is all that remains
from the present statute.

Present § 8-490. To be deleted. This section is adequately 
covered by Rule 5:30. 

Present § 8-490.1. To be deleted. This section is adequately 
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covered by Rule 5:18(h). 

§ 8.01-680. This is present § 8-491. The limitation that this
section applied to a "case at law', is removed and the section made 
applicable to civil and crlrniual cases generally. There are instances 
where a jury is provided in equity cases. See § 8.01 .. 336. 

§ 8.01-681. This is present § 8-493 with no material change.

§ 8.01-682. This is present§ 8-495 with no material change.

§ 8.01-683. This is present § 8-496 with no material change.

Present§ 8-497. To be deleted. This section is unnecessary. 

§ 8.01-684. This is present § 8-497.1 rewritten to ensure that
each counsel of record is furnished a copy of the court's opinion 
without charge. 

§ 8.01-685. There has been no material change made in present
§ 8-498; "other tribunal" has been inserted in the first line to refer to
the State Corporation �om.mission and the Industrial Commission.

§ 8.01-686. This is present§ 8-499 without material change.

§ 8.01-687. This statute, present § 8-500, was updated (e.g., sits
only at Richmond; see § 17-99). A reference to a ''notice" of· the 
petition for rehearing was added to comport with the requirements 
of Rule 5:53). 

Present § 8-501. This section has been combined with § 8-473 in· 
proposed§ 8.01-673. See Reviser's Note thereunder. 

Article 8. (Mi..ccellaoeous Provisions). § 8.01-688. This is present § 8-502. 
No material change has been made to this section. 

PRESENT afAP'lER 3B. 

TRESPASSES; FENCU. 

Artlde 1. 

ht GeneraL 

§ 8-866. Trespass o.o the case.-To be deleted.

Reviser's Note: 

The Revisers recommend the deletion of this section since it is 
obsolete. 

§ 8-867. Ia trespass, what general averments omitted. To.be deleted.
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Reviser's Note: 

The Revisers recommend the deletion of this section since it is 
obsolete and without modem utility. 

§ 8-868.l. Fencing lands by voluntary associatiOJJS.--5ee Reviser's Note to tbis
section. 

Revmerts Note: 

· This section will be deleted but the 1858 Act incorporated by
reference therein will be retained. 

§ U68.2. Unlawful to construct, mstal1 or maintain certain electric fences upon ·
agricultural lalJds.--See Reviser's Note to this section. 

Reviser's Note: 

The penal provision of this section will be transferred to Article 
8 of Chapter 7 of Title 18.2 which is entitled Miscellaneous 
Dangerous Conduct. Otherwise, the provisions of this section will 
be transferred to Title 55. 

NOTE: With a few exceptions, it is suggested that all the 
remaining sections in this Chapter be transferred to Title 55. The 
sections to be excepted from this general transfer are noted in the 
Reviser's Notes to those sections. 

Changes in the internal cross references of the following 
sections necessitated by this transfer will be made. 

W1lat Coluthutes a Lawlul Fence. 

§ 8-869. Definition of a lawful fence.-To be transferred to Tztle 55.

Reviser's Note: 

No change i� recommended for this section. 

§ 8-810.- Court may declare a stream of water or canal a lawful fence; proceedmg
tberefor.-To be t.nmsferred to Tztle 55. 

Reviser's Note: 
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No change is recommended for this section. 

§ 8-871. Revocation of order.-To be tralJsferred to ntle 55.

Reviser's Note: 

No change is recommended. 

§ 8-872 . .Boundary liJ:Jes of certain low grounds on James River, a lawful fence.-To
be transferred to Title 55. 

Reviser's Note: 

No change is recommended .. 

§ 8-873. Statutes declarmg watercourses a lawful fence continued.-To be traZJsferred
to Title 55. 

Reviser's Note: 

1bis section is to be transferred without change. The Code 
referred to in this section is the 1887 Code (§ 2060). 

Article Z.1. 

Cattle Guards and Gates acmss Rigld:s ol Ways. 

§ 8-873.1. Property owner may place cattle guards or gates aaoss rigbt of way.-To
be transferred to T.rtle 55. 

Reviser's Note: 

No change is recommended. 

§ s.873.2. Persons having easement may replace gate with cattle
guard; maintenance and use thereof.-Any person having an 
easement of right of way across the lands of another, may, at his 
own expense, replace any gate thereon with a substantial cattle 
guard sufficient to turn livestock. Safd cattle guards shall be 
maintained anEI� in-geed FepaiF by the owner of the easement; 
provided that if the gate to be replaced is needed or used for the 
orderly ingress and egress of lleFse dm\lJ!ll equipment eF ..aay: -
eEf\Hf)llleat Eira'Nft-ey� etaeF-eraf:t: animal or leF-the passage-=81 
animals thereover, then such persons acting under the authority of 
this section shall construct such cattle guards so as to allow such 
illgress and egress tee a:essiBg � passage -el ale:Fesaid Fefeffed .w -
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eEfliipraeat aad animals; or if such easement is of sufficient wid� 
may place such cattle guard adjacent to such gate. 

Such a cattle guard shall be deemed a lawful gate and not an 
interference with such easement. 

Reviser's Note: 

. This section is to be transferred to Title -55. The last paragraph 
of this section is present § 8-873.3. No substantive change is 
intended by the proposed. amendments to § 8-873.2. 

§ s..873.3. · cattle guard deemed lawful gate.-5ee Reviser's Note to prececliag section. 

§ U74. Damages for trespass by auima]s.-lf any horse, mule,
cattle, hogs, sheep or goats shall enter into any grounds enclosed by 
a lawful fence, as deiined in§§ 8-869 through 8-873 eF ey a ri·:ceF eF stream eF 
aay part taeFeef waiea is hy la1;1r.r a lawt:el fenee, eF iate any gF81:Hld 
in eeY:Rties -eF magisterial distnets, -eF sel:eeted �eRi$•s tli.a:eel, -
waeNHl -the- 98QB&a.FST -liBes--ef � � tRets 4 laa4 -1:law-eeen­
eeasti.tated la� feaees , the owner or manager of any such animal 
shall be liable for the actual damages sustained , if tae ame\Hlt-ef­
saea damage shaU e� eae dellaF eF meFe, aad well damage shall ae
assessed leF ea.es. sues. eatry aad aet fer eaes. saen animal, exeept 
a& aeFeiaafteF pFe7.rided, .aBEl-saal:l-iB-ae -ease-ee estima,ed -an4 
aasessed-a-le&&--taaB-eae Elella:F.-ABEl ia ease-el &Qea eatl'y witaia­
�-paFt:-ei He:ari.ee ee'Y:Bty, \\'CitNr thffe miJes -ef tile eei:pemte­
limit&..ef..ae-e!t:y--&1 Riebmead,..Qe minimum ameYBt -ef damage­
assessed iB aay ease sbaU se twe Elell.aH feF eaell animal • 

When punitive damages are awarded, the same shall not exceed 
twenty dollars in any case. 

For every succeeding trespass the owner or manager of such 
animal shall be liable for double damages, both actual and punitive, 
in. ne ease te se less ta&& w..re dellus . 

Reviser's Note: 

This section is to be transferred to Title 55. It is recommended 
that the minimum amount of damage referred to in the section and 
the special provision for Henrico County be deleted. The last two 
paragraphs of the above are present §§ 8-875 and 8-876. "Lawful 
fence" is defined in § 8-869. 

§ 8-875. Punitive damages. See Revisers Note to t.be precedmg section.
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55. 

§ 8-876. Double. damages for succeeding trespasses. See Reviser's Note to § 8-874.

§ 8-877 • .Lien on arumals.-To be tnmsferred to Title 55.

Reviser's Note: 

No substantive change 1S recommended for this sect.J.on. 

§ 8-878. Impouadmg ammals.-To be tratJsferred to Tztle 55.

Reviser's Note: 

No change 1s recommended 

§ 8-879. Duty to zssue wan.mt when aruma1 zmpollllded.-To be traasferred to Tltle

Reviser's Note: 

No matenal change 1s recommended. 

No-Feaee Law. 

§ 8-880. How governmg body of county may make local fence Jaw.-To be
tnmsferred to Title 55. 

Reviser's Note: 

No change 1s recommended. 

§ 8-881. Effect of such law on certam fences.-To be traDsferred to Title 55.

Reviser's Note: 

No change 1s recommended. 

§�Application to railroad compames.-To be transferred to Title 55.

Reviser's Note: 
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No change is ·recommended. 

§ 8-883. No authority to adopt more strmgent fence la-w&-To be t:raZJsferred to Tztle
55. 

Reviser's Note: 

No change is recommended. 

§ 8-884. Effect on. exist:iag �ce laws or no-le.ace laws.-To be traBsferred to Tztle
55. 

·Reviser's Note:

No change is recommended. 
. . 

§ 8-885. Lands under quarantine.-Toe boundary line of each lot
or tract of land in any county. in this State which is under quarantine 
shall be a lawful fence· as to any and all of the animals mentioned in 
§ 8-886 ..

The owner or manager of any anirnaJ mentioned in 6Q6Q seeaea 
1 8-886, who shall lmowingly permit such animal to run at large in 
any county or portion thereof, under quarantine, shall be deemed to 
be guilty of a Class 4 misdemeanor, aad shaJI be fined not less thaB 
fiv:e BOF-m&Pe lka& t\¥eaty fi:r.re doUHs, iB the disa-etiea of the-a=ial 
justiee OF eoU::rt try=.ng tae ease • 

· Reviser's Note:

The first paragraph of this section will be transferred to ntle 55. 
Toe second paragraph of this section will be transferred to Article 5 
of Chapter 5 of Title 18.2 as amended above .. 

§ 8-886. Wbe.n unlawful for animals to nm at la:rge.-To be traJJsferred to Dtle 55.

Reviser's Note: 

No change is recommended. 

§ 8-887. Obligation to provide division fences.-To be transferred to Title 55. 
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Reviser's Note: 

No change 1s recommended. 

§ 8-888. When no division feace bas been built.-To be traZJsferred to Tltle 55.

Reviser's Note: 

No change 1s recommended. 

§ 8-889. When diVJSJo.rl fence already bwlt.-To be traZJsferred to Title 55.

Reviser's Note: 

No change 1s recommended. 

§ 8-890. .Recovery of amount due m con.oectioa w:itb. divzszoa fe.ace.-To be
traZJsferred to TJtle 55. 

Reviser's Note: 

No change is recommended. 

§ 8-891. ReqUlremeuts for agreement to bmd successors m title.-To be traasferred to
Title 55. 

Reviser's Note: 

No substantive change 1s recommended. 

§ 8-892. How notice gwen.-To be tra1Jsferrecl to Title 55.

Reviser's Note: 

No change 1s recommended .. 

Article 6. 

Spedal Provlslom tor UJIDICOJpmated Comman.ftles. 

§ 8-893. Courts to fi.x boundanes of villages to prevent ammals from .rur.mmg at
large.-To be transferred to Title 55. 
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The penalty prescribed by tlns -sectJ.on has been mcreased to 
that of a Class 4 misdemeanor. 

§ 8-899. Costs; by whom lines unposed.-To be t:raasferted to Title 55.

Reviser's Note: 

No substantive change is recommended. 

§ 8-900. Owner of amma1s liable for trespasses.-To be transferred to Tztle 55.

Reviser's Note: 

No substantive change 1s recommended. 

Ardde 7. 

Speelal .Prorimas tor Certain-Commes 

Reviser's Note: 

This artlcle, which consists of §§ 8-90 I through 8-905, 1s being 
deleted because it serves no purpose today. 

ArtkleB. 

§ 8-906. Dam.ages recoverable for encroachment m umber
cuttmg.-lf any person, firm or corporation, in the course. of cutting 
tlmber on any tlmbedands m the State, encroach and cut

_, 

timber on 
any aajemmg timberland, except when acting prudently and under bona 
fide claun of nght, the owner thereof shall, in addition to all other 
remedies afforded by law, have the benefit of a nght to, and a 
summary remedy for recovery of, damages in an amount as 
hereinafter specified and recovered as hereinafter provided. 

If tbe trespass is proven the defendant sbaJ1 have the burden of provmg that be acted 
prudently and under a boaa fide cbum of ngb.t. 

Reviser's Note: 

Tots sectlon will be transferred to Title 55. The added language 
concermng the. burden of proof merely states the eXJ.sting praetlce. 

§ 8-907. Procedure for determination of damage.-The owner of
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Re�sNote: 

No change is recommended. 

§ 8-894 .. PetitiOZJ for action under precediag sectioa.-To be traasfetred to Title 55.

Revisers' Note: 

No substantive change is recommended. 

§ 8-895 • .Emzy of order if petition not contested.-To be transfmed to 7Jtle 55.

Reviser's Note: 

No substantive change is recommended. 

§ 8-896. Procedure in case of contest..- Aay. peFSea :,esiding -
"Nithre saell se&Bdaries ?R:sh:sg Any person .IJal'mg a lawful mterest m any land 
witbm tb.e bounclanes referred to m az,:y petiti.oa as prcmded form § 8-894 wlJo WJSbes to 
contest such petition may have bunself entered as a party defendant 
··11.ereto. In case of such contest the court, without a Jury, shall hear

e evidence, and, if m doubt as to the facts, may appoint one or
.JJ.ore persons to canvass such community and report to the court
the number of persons residing within such boundanes, and also the
names of all the freeholders· rending therein, and whether the latter
are for or agamst the petition.

Reviser's Note: 

Tills sectton will be transferred to Title 55. The language 
"Any ... who wishes" m the first two lines of the proposed section 
has been substituted for the language "Any person residing within 
such boundanes wishmg". 

§ 8-897. Order of court.-To be transferred to Title 55.

Reviser's Note: 

No substantive change 1s recommended for this sectton. 

§ 8-898 . .Ammals may not nm at large after entry of o.rder.-To be transfer.red to
Title 55. 

Reviser's Note: 
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the land on winch such trespass was committed shall have the righ� 
within fifteen days after the discovery of such trespass and the 1deatity 
of the trespasser, to notify the trespasser and to appoint an experienced 
tlmber estunator to determine the amount' of damages. For tfJe purposes 
of determmmg damages the value of the timber cut sball mean the value of tbe timber cm 
the stump. Withm ten days after receiving notice of the ·alleged 
trespass and of the appointment of such estimator, the alleged 
trespasser, if he does not deny the fact of trespass, shall appoint an 
expenenced amber estimator to participate with the one already so 
appointed in the estunation of damages. If the two estimators 
cannot agree they shall select a tlnrd person, experienced .. and 
disinterested, and the decision -thereafter made shall be final and 
conclusive and not subJect to appeal. The estimation of damages 
and the rendition of statement must be effected within fifteen days 
from the receipt of notice of appointment, by the trespasser, of an 
estunator. 

If the· alleged trespasser fails• to appoint an estunator within the 
prescribed tune, or to notify, within such time, that the allegation of 
the fact of trespass is disputed, the estimator appomted by the 
mJured party may make an estunate, and collection or recovery may 
be had accordingly. 

Reviser's Note: 

Tlus sectJ.on will be transferred to Title 55 with the amendments 
mdicated above. 

§ S.908. What payment to -be ma.de; expenses mcluded.-Double
the amount of the damages thus determined, together with 
necessary expenses mcurred in rnakmg the estrmate, including a per 
diem allowance at the rate of 1?Nesty fifty dollars a day for an eight­
hour day to the estunators, shall be paid by the trespasser within 
tlurty days after a statement of the estlmate shall have been 
rendered. 

If, however, the trespasser acbowledges the trespass but clBJms that be acted 
prudently and under a bona fide claim of ngbt be may tender the value of the timber on 
the stump and the expenses mcurred to date and defea.d as to the remamder of the 
damages cJazmed. Such payment must be made wtthm 30 days after the statemeat of the

estimate is rendered or hls dalm tbat be acted prudently and WJder a bom tide clazm of 
nght shall be bazred. 

Reviser's Note: 

The per diem allowance to be paid by the trespasser for the 
services of the estunator has been raised from ·$20 to $ 50. The 
second paragraph 1s new. 

§ 8-909. When person damaged may proceed m court.-To be transferred to nt1e 55. 
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Reviser's Note: 

No change is recommended. 

§ 8-910. Effect of article.-To be traZJSferred to TJtle 55.

Reviser's Note: 

No change is recommended� 
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