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Report of the 

Joint Subcommittee on the 

Medical Needs of Children 

of the 

Bouse Committee on Health, Welfare and Institutions 

and the 

Senate Committee on Education and Health 

To 

The Governor and the General Assembly of Virginia 

Richmond, Virginia 

January 10, 1979 

To: Honorable John N. Dalton, Governor of Virginia 

and 

The General Assembly of Virginia 

INTRODUCTION 

The Joint Subcommittee on the Medical Needs of Children was authorized to conduct its study 
by House Joint Resolution No. 48, agreed to by the House of Delegates and the Senate of Virginia 
during the 1978 Session. That resolution is as follows: 

BOUSE JOINT RESOLUTION NO. 48 . 

Requesting the House Committee on Health, Welfare and Institutions and the Senate Committee on 
Education and Health to study the medical needs of children in the custody or care of State and 
local agencies. 

WHEREAS, the House Committee on Health, Welfare and Institutions has conducted a study on 
the placement of children during 1976 and 1977; and 

WHEREAS, during the course of this study it was determined that gaps in medical coverage for 
children in the custody or care of State and local agencies present major barriers to providing 
appropriate placements and treatment for them; and 

WHEREAS, the Medicaid plan for Virginia does not currently provide Medicaid coverage for all 
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income eligible children under the age of twenty-one years which is an allowable option under 
federal law and regulations; and 

WHEREAS, an opinion of the Office of the Attorney General issued November twenty-four, 
nineteen hundred seventy-six interprets the federal law as excluding children in the custody of the 
State Board of Corrections from being eligible for Medicaid benefits while other states have come to 
different conclusions; and 

WHEREAS, the failure of the Commonwealth to have a comprehensive medical care syst'em for 
children in its custody is a major deterrent to cost effective planning for children; now, therefore, 
be it 

RESOLVED by the House of Delegates, the Senate concurring, That the Ho'1se Committee on 
Health, Welfare and Institutions and the Senate Committee on Education and Health are requested to 
study the medical needs of children in the custody and care of State and local agencies. The study 
should focus upon (i) the identification of gaps in medical coverage for children in placement; (ii)
mechanisms for filling these gaps and providing the needed services in an effective and economical 
way; and (iii) the potential for and cost of expanding Virginia's Medicaid plan to meet some or all 
of these needs. 

The joint subcommittee shall submit its report and any legislation it deems appropriate to the 
Governor and the nineteen hundred seventy-nine Session of the General Assembly. 

Pursuant to the direction of the General Assembly to conduct a study of the medical needs of 
children who are in the custody or care of State and local agencies, Delegate John D. Gray, 
Chairman of the House Committee on Health, Welfare and Institutions and Senator Hunter B. 
Andrews, Chairman of the Senate Committee on Education and Health, appointed the following 
delegates and senators to serve oil a joint subcommittee: Delegate Norman Sisisky of Petersburg, 
Senator Adelard L. Brault of Fairfax, Senator John C. Buchanan of Wise, Senator A. Joe Canada, Jr. 
of Virginia Beach, Delegate Evelyn M. Hailey of Norfolk, Delegate Joan S. Jones of Lynchburg, 
Delegate Owen B. Pickett of Virginia Beach, Delegate Robert C. Scott of Newport News, Delegate 
Frank M. Slayton of South Boston, Delegate Warren G. Stambaugh of Arlington and Senator Edward 
E. Willey of Richmond. Delegate Sisisky was selected to serve as chairman and Delegate Hailey as
vice-chairman.

HISTORY 

During 1976 and 197T a comprehensive study was conducted by a subcommittee of the House 
Committee on Health, Welfare and Institutions on the placement of children. (See House Document 
No. 16 - 1977 and House Document No. 22 - 1978.) Among the issues addressed by the Subcommittee 
on the Placement of Children are the difficulties which State and local agencies are faced with 
when trying to place children who have emotional and physical handicaps in treatment facilities. 
The 1978 Report of tlie Subcommittee stated: "Since agencies tend to seek placements for children 
for which financial support · is available, the failure to provide support · to meet the considerable 
medical needs of these special children often results in inappropriate treatment and placements." 
The Report further stated that: "Planning to meet the needs of children in State and local care or 
custody is influenced in the Commonwealth by the absence · of a comprehensive medical care 
system." (House Document No. 22 - 1978, page 18.) The Subcommittee proposed -legislation which 
would establish a study in 1978 to specifically address the issue of the medical needs of those 
children who were ·generally the concern of the legislative study conducted during 1976 and 1977. 
The Joint Subcommittee on the Medical Needs of Children and this report represent the fruits of 
that effort. 

FINDINGS 

Children in Placement . 

The status of the· custody of a child for whom medical services may be required is a key to 
whether . certain financial resources such as Medicaid are available. The children with whom this 
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study has been concerned may be in the care or custody of: 

1. A local welfare agency.

A child may be committed to the custody of a local board of welfare by a juvenile court or be 
entrusted to the agency by a parent and be formally placed in a foster care· program. (§§ 16.1-279 
and 63.1-56) 

The juvenile court may place a child in the care of a local welfare agency pending a detention, 
adjudicatory or dispositional hearing without formally committing the child to the local board. (§
lal�49) . 

The juvenile court may return to a local welfare agency for supervision in the community a 
child who has been committed to the State Board of Corrections. When a child is so paroled for 
local supervision, he remains in the custody of the Department of Corrections even though he_ is the 
responsibility of the local welfare agency. (§§ 16.1-252 and 16.1-253) 

In the case of· the placement for adoption of a child ·in the custody of a local board, the agency 
retains custody and control of the child until a final order of adoption has been entered. (§
63.1-204) 

A child with special needs in the custody of a local board may be adopted with a subsidy paid 
to the adopting parents. The local agency may agree to continue responsibility after the final order 
of adoption for specified medicaJ problems of the adopted child. (§ 63.1-238.1 et seq.) 

2. The State Board of Corrections.

A child who is over ten years of age and found guilty of a delinquent act may be committed to 
the State Board of Corrections by a juvenile court. (§ 16.1-279 E.) 

3. Community 1'.esidential care facilities financed by funds from the Department of Corrections
and participating local governing bodies (ex. juvenile detention homes, group homes). 

A child may be held in a detention home pending a detention, adjudicatory or dispositional 
hearing by the juvenile court. (§ 16.1-249) 

A child may be placed in a community residential care facility such as a group home as a final 
disposition by a juvenile court. (§§ 16.1-279 and 16.1-286) 

In each of the instances enumerated above, a child who is the responsibility of a State or local 
agency and who may be separated from his parents or legal guardian may require medical services. 
The source of funding to meet the medical treatment needs of these children most often - goes back 
to the agency having custody of the child. If this matter of custody is not clear pursuant to a court 
order or is clouded by agencies which have. programmatic or treatment but not - custodial 
responsibilities, major barriers to adequate medical coverage can arise. 

Source� of Fundin1 for Medical Services. 

Department of Corrections - For children committed to the care of the State Board of 
Corrections, medical and clinical services are a budgeted item in the Department's budget. 

The costs of medical services for chidren which are paid for by community residential care 
facilities, financed in part by funds from the Department of Corrections, are one hundred percent 
reimbursable by the Department. 

All children in the. custody of the State Board of Corrections or in community facilities financed 
in part by Corrections funds have been ineligible for Medicaid benefits by virtue of an interpretation 
of federal law by the Virginia Office of the Attorney General issued November 24, 1976. 

Department of Welfare - Children in the custody of local - welfare agencies through entrustment 
by their parents or commitment by the court are eligible for Medicaid when the child's income and 
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resources are insufficient to cover the cost of maintenance (room, board, clothing) and medical 
care. 

The funding of medical care for children in foster care who are ineligible for Medicaid and for 
children who are otherwise in the care of a local welfare agency comes from Title XX funds, Social 
Services funds, Aid to Dependent Children - Foster Care funds and State - Local - Foster Care funds 
appropriated for the maintenance of these children. 

Department of Health - The Medical Assistance Program (Medicaid) established under Title XIX 
of the Social Security Act is administered by the Department of Health. · The Medicaid program 
incorporates groups of individuals and services that are both mandatory and optional. The 
mandatory services are those which the federal government requires be present in any Medicaid 
program. Optional services are those for which federal matching funds are available, but a state is 
not compelled to cover these services in its Medicaid program. There are several groups · of 
individuals which a state may opt to cover as medically needy. These individuals meet the 
categorical requirements for public assistance but do not receive cash payments, because their 
income is too high to qualify. These individuals have enough income to purchase the basic 
necessities of life but are unable to purchase medical care. 

Virginia currently opts to provide Medicaid benefits to the medically needy_ under twenty-one 
years of age as follows: 

l. All persons under twenty-one for whom public agencies are assuming full or partial financial
responsibility who are in foster homes or private child-caring institutions and who are in subsidized 
adoptions. 

2. All persons under twenty-one in intermediate care facilities.

Each individual who applies for Medicaid must meet the criteria specified for .one of these 
groups in addition to having income within Medicaid eligibility levels. 

The Commonwealth does not take advantage of federal options to cover medically needy 
individuals under twenty-one as follows: 

1. Families for the Aid to Dependent Children Program with unemployed fathers.

2. All individuals under age twenty-one placed in foster homes or private child-caring institutions
by private non-profit agencies. 

3. All individuals under age twenty-one.

4. All individuals under twenty-one receiving active treatment in psychiatric hospitals.

For children in the custody of local boards of welfare, Medicaid · is the primary source of 
funding to meet the medical treatment needs of those children who are eligible. The major barriers 
to adequate medical coverage through Medicaid, however, have been the limitations on what 
children are eligible and the exclusion of some eligible children from receiving benefits when they 
are placed in residential treatment centers or publicly-operated group homes. It is these issues which 
the Subcommittee has primarily focused its attention on during this study. 

SUBCOMMITTEE ACTIVITIES 

At the Subcommittee's first meeting on July 19, 1978, representatives of the Departments of 
Welfare, Corrections and Health delineated the issues which they felt the study should address and 
provided background information for the Subcommittee's consideration. 

A Joint Task Force for Coordination was formed in June, 1977 between the Division of Youth 
Services of the Department of Corrections and the Department of Welfare to facilitate the 
implementation of the revised laws governing juvenile and domestic relations district courts. The 
absence of a comprehensive and consistent system to meet the medical needs of children was a 
major issue addressed by the. Task Force. One aspect of this problem can be illustrated as follows: 
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A child in a foster care program in need of the services offered by a group home financed partially 
by the Department of Corrections in accordance with § 16.1-313 of the Code automatically loses his 
Medicaid coverage as soon as he enters the group home. If the Department of Welfare, however, 
purchases the same . services for the same foster care child from private vendors, the child retains 
his Medicaid coverage. The absence of a mechanism to cover medical expenses for such children 
has been inhibiting the use of existing group homes by local welfare agencies. 

Efforts by the agencies involved to address these problems through agreements as to which 
agency has responsibility for medical expenses in specified cases have been less than successful. The 
primary obstacle to effectively resolving many of the issues surrounding financial support for 
medical treatment of many of the special children of concern to the agencies remained an 
interpretation of the federal law and regulations governing the Medical Assistance Program by the 
Virginia Office of the Attorney General. (See Appendix A.) 

At the Subcommittee's August 22, 1978 meeting, representatives of the Philadelphia Regional 
Office of the Department of Health, Education and Welfare discussed the Subcommittee's request for 
a review (i) of Virginia's position on Medicaid eligibility for certain children in community 
residential care facilities (See Appendix B, Exhibit LY and (ii) of the availability of Medicaid 
reimbursement to certain private non-medical institutions for medical and psychiatric services. (See 
Appendix B, Exhibit 2.) Earlier testimony at the August meeting by representatives of a local social 
service department and a local group home administration indicated a need to clarify financial 
responsibility. for the medical treatment of the children in their programs and to provide greater 
financial support for this important part of their budgets. Representatives of the Department of 
Health, Corrections and Welfare presented· programmatic and financial data which illustrated the 
number of children participating in their various programs and the potential impact of any revision 
of Virginia's Medicaid policy. 

Information presented by the Department of Health showed that a total of 132,861 individuals 
under age twenty-one were enrolled as active cases in the Medicaid program as of July 1, 1978. 
This total included 8,817 children in foster care programs. Statistics presented by the Department of 
Welfare indicated that 10,199 children were in foster care as of June 30, 1978, leaving approximately 
1,382 children in the custody of local welfare departments who were not Medicaid eligible. None of 
the 2,768 children committed to the State Board of Corrections or of the 955 children receiving 
predispositional services funded by the Department of Corrections during 1977-78 were eligible for 
Medicaid benefits. Also precluded from receiving Medicaid reimbursement were 12,145 admissions to 
local detention homes, crisis intervention homes, detention outreach programs and local group homes 
in which medical expenses for the children are one hundred percent reimbursable by the State. 

The Department of Health estimated that the cost of Medicaid coverage for all individuals under 
twenty-one, excluding inpatient psychiatric care, would have been $46,724,000 for fiscal year 1977-78 
and would· be $69,939,000 for fiscal year 1978-79, with 42.99% of these amounts being the cost to the 
Commonwealth. The Department of Corrections · and Welfare enumerated their correlative 
expenditures for medical costs for these same periods. These figures together with more detailed 
statistics on the facts previously discussed can be found in Appendix C. . .· 

This background information was shared with the HEW staff in Philadelphia working to obtain a 
review . of Medicaid law and regulations which· would assist Virginia in better serving its special 
children. At the November 14, 1978 meeting .of the Subcommittee, representatives of HEW presented 
an opinion of the Office of the General Counsel, Health Care Financing and Human Development 
Services Division, Department of Health, Education and Welfare. (See Appendix D.) The entire 
opinion should be read for a thorough understanding of HEW's position on Medicaid eligibility 
requirements for children in the care or custody of the Department of Corrections or of community 
facilities which it finances. The following excerpts from that opinion, however, address most 
specifically the issues which the Subcommittee had sought clarification of. 

"In the light of current regulations regarding inmates of public institutions the November 24, 
1976 Opinion of the Virginia Attorney General has two major flaws as a guide to proper 
categorization, for Medicaid purposes, of juveniles in the custody of the State Department of 
Corrections. 

"The first flaw is attributable simply to the passage of time. At the time the Opinion was 
written, federal regulations excepted only "medical institutions" and "intermediate care facilities" 
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from the definition of "public institutions." As of March 10, 1978, the relevant regulations were 
amended to except "publicly operated community residences which serve no more than 16 
residents" from the definition of public institutions. Accordingly, the Attorney General's judgment 
regarding the applicability of the "inmate of a public institution" exclusion to children in certain 
governmentally administered facilities may have to be reassessed. The factual information 
provided in the Attorney General's Opinion, however, is insufficient to form a basis for any 
meaningful judgment of the extent to which the new "community residence" exception affects 
the current validity of the opinion. 

"The second fallacy in the Attorney General's Opinion is the assertion that certain juveniles are 
properly categorized as inmates of public institutions, and hence excluded from Medicaid 
coverage, on the basis of the fact that they are within the "administrative control," i.e., in the 
legal custody of, the Department of Corrections. 

"As has been discussed above, federal regulations do not permit classification of an individual as 
an "inmate of a public institution" unless that individual may reasonably be considered to live in 
a facility defined as a "public institution." The regulations, moreover, absolutely preclude a 
"medical institution," "intermediate care facility," or "publicly operated community residence 
that serves no more than 16 residents" from being considered a "public institution" for purposes 
of excluding its inmates from Medicaid coverage. Thus, the fact that a juvenile is within the 
"administrative control" of the Department of Corrections cannot be determinative· of status as 
an inmate of a public institution where the juvenile clearly does not live in such an institution. 
Although there may be cases in which a juvenile in the Department of Corrections' custody can 
be considered an "inmate of a public institution" despite physical presence in a medical facility; 
the rationale for such classification must be that the juvenile, at least constructively, "lives in" 
another facility included in the regulatory definition of a "public institution." The administrative 
control of the Department of Corrections is, under no circumstances, the fact determinative of 
Medicaid eligibility. 

"... Contrary to the Attorney General's Opinion, the relevant question to be answered with 
respect to each category of juveniles mentioned is simply whether the involved children live in 
facilities classified by regulation as public institutions. Under no circumstances can the 
"administrative control" of the Department of Corrections be the factor that establishes a 
juvenile's status as an "inmate of a public institution:" 

The opinion of the HEW General Counsel opened the door to Medicaid benefits for children 
previously excluded from eligibility by clarifying the guidelines to be used in determining eligibility. 
The burden of establishing eligibility requirements as they relate to specific categories of children in 
Virginia, determining the · financial impact on the Medicaid program and enrolling those eligible 
children fell on the Departments of Health, Welfare and Corrections. To facilitate this process the 
Subcommittee requested that the Virginia Office of the Attorney General review its opinion of 
November 24, 1976 in light of the HEW opinion of November 9, 1978 and advise the Subcommittee 
as to what steps needed to be taken to see that Medicaid benefits were extended to those eligible 
children. (See Appendix E, Exhibit 1.) Pursuant to the Attorney General's response, the Departments 
of Corrections, Health and Welfare began meeting early in December to identify the potentially 
eligible children, finalize eligibility determination procedures and develop a plan for enrolling 
eligible children. (See Appendix E, Exhibit 2.) On January 5, 1979 a joint information bulletin was 
released from the Departments of Corrections and Welfare informing pertinent local human service 
delivery agencies of the changes in State Medicaid policy with regard to children in their care or 
custody. March, 1, 1979 has been set as the date for initiating applications for Medicaid benefits for 
these children. (See Appendix E, Exhibit 3.) 

The Departments of Corrections and Welfare have determined that approximately 1,325 
additional children are potentially eligible for Medicaid benefits. The Department of Health has 
estimated that about ninety percent of these children will meet the financial eligibility criteria. 
Based on the average annual cost of medical expenses for foster children in the custody of local 
welfare departments cf $520, the Department of Health has calculated that Medicaid expenditures to 
cover the new eligible children will be as follows: 

1978-79 fiscal year: $176,759 federal funds 

133,291 State funds 

$310,050 
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1979-80 fiscal year: $350,605 federal funds 

269,495 State funds 

$620,100 

The Subcommittee supports the Department of Health in its request to the 1979 Session of the 
General Assembly for an additional appropriation of $402,786 to the Medicaid budget to cover these 
increased expenditures in the 1978-80 biennium. 

Previously referenced in this report was the Subcommittee's concern about the need for more 
extensive use of Medicaid reimbursement for medical and psychiatric services in certain private 
non-medical institutions. During the course of the study, it was learned that only one Virginia 
private, non-medical child-caring facility had applied for and been approved as a Medicaid provider 
since 1971. The Department of Welfare estimated that more than $650,000 per year in Title XX 
funds would be saved, if other such facilities could be certified as Medicaid providers. The State 
Departments of Health and Welfare,' in cooperation with the HEW Philadelphia Regional Office, 
clarified the procedures to be used by private facilities in applying as Medicaid providers. (See 
Apppendix F, Exl;tibit 1.) On November 29, 1978 twenty-eight private child-caring facilities with 
medical services components in Virginia and out-of-state currently serving children placed by local 
departments of welfare were contacted concerning their potential eligibility for Medicaid contracts. 
(See Appendix F, Exhibit 2.) The Department of Health has indicated its willingness to work with 
each of these facilities to determine if it is eligible for Medicaid reimbursement, thus providing one 
more resource for financing private placements of troubled children. 

CONCLUSIONS 

During the 1978 Session of the General Assembly, Senate Joint Resolution No. 19 was agreed to 
by the Senate and the House of Delegates. This resolution acknowledged support of the proclamation 
by the United Nations General Assembly that 1979 be declared the "International Year of the 
Child." That resolution stated in part: "That the Virginia General Assembly will encourage the 
review of all State and local programs for the promotion of the well-being of children and will 
support national and international efforts to respond to the needs of children ... " The Subcommittee is 
pleased to be able to report to the Governor and the 1979 Session of the General Assembly that 
significant barriers to the financing of appropriate medical care and treatment for many children in 
State and local care and custody have been removed. This has resulted from a cooperative effort by 
the Subcommittee, State executive departments and the United States Department of Health, 
Education and Welfare in reviewing Virginia's medical resources for its youngest citizens. Much 
remains to be done to provide the most comprehensive; yet economically feasible, medical care 
system for children who become the responsibility of State and local governments. Yet, this study 
has illustrated that intergovernmental efforts to resolve problems of mutual inter�st can be 
productive and can result in more effective resources to help children needing care outside the 
traditional family structure. 

Children. Youth and Families in Virginia: Assessing Their Needs, published by the Virginia 
Division for Children in the fall of 1978, includes important data analysis concerning the health and 
mental. health needs of the Virginia citizens interviewed. This publication along with the statistics 
compiled for this legislative report call for a continuing review of Virginia's resources in the human 
services delivery system in order to· meet the health needs of the children of the Commonwealth. 
While the legislature will perform this role in its general oversight of State and local programs, it is 
incumbent upon those working on a daily basis in this field at all levels of government and in the 
private sector to pursue effective, quality health services for children. 

The Subcommittee wishes to particularly express its appreciation to Roy T. Perez-Daple and the 
staff of the Philadelphia Regional Office of the United States Department of Health, Education and 
Welfare for their most cooperative and effective assistance during the course of the study. The 
efforts of the Regional Office were invaluable in securing a timely and favorable review of federal 
issues of concern to the Commonwealth. The Subcommittee is also appreciative of the responsiveness 
of the Departments of Corrections, Health and Welfare in securing the necessary data and 
background information for the study to proceed and looks forward to their continued close 
cooperation with each other in implementing the Medicaid policy revisions initiated by this study 
and in their daily efforts to provide effective and efficient health care for children. 
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Respectively submitted, 

Norman Sisisky, Chairman 

Evelyn M. Hailey, Vice-Chairman 

Adelard L. Brault 

John C. Buchanan 

A. Joe canada, Jr.

Joan S. Jones 

Owen B. Pickett 

Robert C. Scott 

Frank M. Slayton 

Warren G. Stambaugh 

Edward E. Willey 
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APPENDIX A 

Report of the Attorney General 

November 24, 19.76 

THE HONORABLE JACK f. DAVIS, Director 
Department of Corrections 

This is in reply to your request for my opinion concerning the eligibility for 
benefits from the Virginia Medical Assistance Program (Medic,1id J of twenty 
cla�ses of juveniles. participating in programs or residing in facilities operated 
by or for the Department of Corrections. Specifically, you inquired: 

"Docs the Social Security Act prohibit extension of Medicaid henelits to 
children in the categories set forth below who otherwise meet the eligihilit'y­
criteria for such henelits?" 

The twenty categories, which you enumerated. are as follows: 

"( I) Children held in locally or regionally operated secure detention 
homes pending disposition of status offense charges in juvenile and domestic 
relations uistrict court�.· A �tutus· offense, such as truancy, is one which 
would not be a crime if committed by an adult. A secure detention home is 
a highly· specialized and phy�ically restrictive facility where a child is tem­
porarily held pending disposition of' charges by the juvenile and domestic 
relations dislr ict court. The Code prohibits a child's being com111it1ed to a 
detention home as a matter of final disposition. See § 16.1-199, Code of 

• Virginia ( 1950 J, us amended. The . Commonwe!llth reiniburscs cities, coun­
ties am! commissions for IOO'J of the operating expenses and :;�i's of the 
personnel costs of lm:ally operated secure detention homes in accordance 
with* 16.1-201 of the Code.

"( 2 l Children held in locally or regionally· operated secure detention
homes pending disposition of delinquency charges in juvenile and domestic
relations district courts. 

"(3) Children held in locally or regionally operated secure detention 
. homes pending trial as adults on criminal charges in a. circuit court after 

transfer to such court pursuant to § 16.1-176 or § 16.1-176.2. 
"( 4) Children held in' locally or regionally operated Jess secure detention 

homes pending disposition of status offense charges in juvenile and domestic 
relations district courts. A less-secure delention home provides temporary 
care for children, in homelike and non-secure facilities, pending disposition 
of charges by the juvenile and domestic relations district court. These homes 
normally house twelve ( 12) to fifteen ( 15) residents and provide care for 
those chidlren not in need of secure custody. The Commonwealth reim­
burses \:ities, counties, and commissions for JOO% of the operating expenses 
and % 's of the personnei costs of locally operated less secure detention homes 
in accordance with § 16.1-201. 

"(5) Children heldi in locally or regionally operated Jess secure detention 
homes pending disposition of delinquency charges in juvenile and domestic 
relations district courts. 

" ( 6) Children served in locally or regionally operated crisis intervention 
centers. Charges may or may not be pending and children are free to come 

.and go as they wish. These facilities provide short term intensive supervision 
and counseling to juveniles with serious emotional, personality, or family 
conflicts. The Commonwealth reimburses cities, counties, and commissions 
for 100% of operating expenses and ¥.i's of the personnel costs of locally 
operated crisis intervention centers in accordance with § 16.1-201. 

"(7) Children served by locally or regionally operated outreach detention 
programs pending disposition of status offense charges in juvenile and do­
mestic relations .district courts. Outreach detention is an approach to deten­
tion which utilizes no physical facility but rather provides intensive super­
vision to the child in his own or surrogate home. The Commonwealth 
reimburses cities, counties, and commissions for JOO% of the operating 
expenses and % 's of the personal costs of locally operated outreach deten­
tion programs in accordance with § 16.1-20 J. 

"(8) Children served by locally or regionally operated outreach detention 
programs pending disposition of delinquency charges in juvenile and domes­
tic relations district courts. 

"(9) Children held in locally or regionally operated boarding homes and/ 
or group homes pending disposition of status offense charges in juvenile and 
domestic relations district courts. Boarding homes and group · homes are 
private families with which juvenile courts have contracts to supply room 
and board for children. The Commonwealth pays 100% of this expense. 

"( 10) Children held in locally or regionally operated boarding homes 
and/or group homes pending disposition of delinquency charges in juvenile 
and domestic .relations district courts. 
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"( 11) Children held in hospitals and/or psychiatric clinics pending dis­
position of status offense charges in juvenile and domestic relations district 
courts. The Commonwealth pays I 00% of this expense. 

"(12) Children held in hospitals and/or psychiatric clinics pending dis­
position of delinquency charges in juvenile and domestic relations district 
courts . 

"( 13) Children held in jails pending disposition of status offense ch,irfCS 
in juvenile and domestic relations district courts. When no vacancy exists . 
in juvenile facilities, children are frequently detained in jails. Such children 
must be fifteen years of age or older and must be held in a room or ward 
entirely separate from adults. See § 16.1-196. 

"(14) Children held in jails pending disposition of delinquency charges in 
juvenile and domestic relations district cour.ts. . 

"(15) Children committed to a.locally or regionally operated gr<?UP home 
by a juvenile and domestic relations district court. A group home 1s a com­
munity based single · dwelling. The facility. is not adjacent to or part of an 

institutional campus, or of a number of group homes in a single neighbor­
hood; it is rather an intergral part of the neighborhood. It provides residen­
tial care for four ( 4) to fifteen ( 15) children. Child care and treatment 
staff are employed as counselors or professional houseparents. The Com­
monwealth reimburses cities, counties, and commissions for 100% of the 
operating expenses and ¥.! 's of the personnel costs of !or.ally operated group 
homes in accordance with § 16.1-201.. 

"( 16) Children committed to the State Board of Corrections and under­
going a needs assessment at the Reception and Diagnostic Center of the 
Division of Youth Services pending a more permanent placement. The 
Reception and Diagnostic Center performs the functions of diagnosis and 
evaluation of children committed to the Department of Corrections. 

"( 17) Children coremitted to the State Board of Corrections and placed 
in a community based, State-operated group home. A community based, · 
State-operated group home is defined as a single dwelling which is not ad­
jacent to or part of an institutional campus, or· of a number of group homes 
in a single n:ighborhood. It is rather an integral part of the neighborhood 
and provides residential care for four ( 4) to fifteen (15) children. Child care 
and treatment staff are employed as counselors or profe8sional houseparents. 

"( 18) Children committed to the State Board of Corrections and placed 
in a foster home. A foster home is a private family with which the State has 
contracted lo supply room and board and minimal counseling· for children. 
A foster home is designed for children whose basic needs can best be sup­
plied through an environment of healthy family functioning. 

"( 19) Children committed to tile State Board of Corrections and placed 
in special placements. Special placements include private boarding homes, 
psychiatric treatment centers and specialized vocational centers. These facili­
ties are not operated by the State. 

"(20) Children committed to the Department of Corrections and placed 
in learning centers of the Division of Youth Services. Learning centers are 
State funded and operated residential treatment facilities serving chBdren 
who have been duly committed to the State Board c,f Corrections. The pur­
pose of a learning center is to provide learning opportunities to improve 
those social skills which will enable a child to function effectively in so­
ciety. Academic and vocational instruction is provided for children to con­
tinue their education. Each child is approached as an individual. Individu­
alized treatment plans are developed for each child and his/her progress in 
meeting the objectives in these plans determine when the child has earned 
the opportunity to return to his/her community. The length of stay is based 
on lhe child's progress .as children are committed to the Slate Board of Cor­
rections for an indeterminate period of time. See § 16.1-180. The average 

, length of stay in a learning center for a child is approximately nine (9) 
months." 

In 1965, the United States Congress enacted Title XIX of the Social Security 
Act, more commonly known as Medicaid, authorizing grants to the States for 
medical assistance programs for the benefit of the States' indigent citizens. See

42 U.S.C. §§ 1396 to 1396i (Supp. V, 1975). This legislation encourages a Stale 
to appropriate funds for medical care to indigents by offering the incentive of 
matching federal funds. The goal of Medicaid is lo provide indigents access tu 
quality medical care which they might not otherwise receive. 

Two primary characteristics of Mec.licaid are that a State's participation is 
voluntary and that the degree of participation is largely within the State's pre­
rogative to determine. See 42 U.S.C. §§ 1396 and 1396a(a)(IO)(C) (Supp. V, 
JS,75, amendi111: 42 U.S.C. §§ 1396 and 1396a(a)(IO)(B) (1970). As do all 
other Stat?.s, the Commonwealth of Virginia participates in the Medicaid pro­
gram by its own choice [see § 32-30.1 of the Coe.le], and it has promulg.ited its 
own State plan. This plan details the scope of the program and prescribes how 
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,pccifk nccu� and priorities of Virginian, will lie met. The Act not only requires 
minimum mandatory coverage for that group of per�ons which the federal regu­
lation, describe a, heing the "categorically needy" f.11•c 45 Cl'.R. § 241U0a( I) 
t I <175 l f. but it also allows the Stale. at its own opt inn, to extend the program 
to. people "who would. exc�pt for income and resources. be cligihlc." S1•1• ,12 
lT.S.C'. * 13%a(a)( lOl!C}tiJ !Supp. V, 1975 J. Thi� latter group of people 
a1t· the "mcdkally needy." S1•1• 45 C.F.R. § 241U0a(2) <1975). J\loreovcr, the 
Slate may in it� lli,crction provide types of care and �ervices bcyoml tho\e re­
quired as a minimum hy the Act. .'icl' 42 lJ.S.C. § 1396d(a)( 17) (Supp. V, 1975). 

Your inquiry 11111,1 be analy1ed in light of the Act itself, the implementing 
regulations in 45 C.F.R. §* 241! to 252 ( 1975 ), and the Commonwealth's State 
plan. In addition. the United States Department of Health. Educntion, and Wel­
fare puhli�hcs the f.frdirn/ A.u·i.1·t<111n• M11111wl which provides guidance for inter­
pretation of the language of the Act and of the regulations. Because there arc 
no judicial decisions which provide· the ncccs,iiry interpretation, great weight 
mu,t he accorded lo the /lfrc/irn/ A.l'.l'i.1·t<mc1• Ma111111/ a� a statement of the law 
hy the agency charged· with its administration. Sc,• Uc/all v. Ta/11111111, 380 U.S. I· 
( 19fi5J: .11•1• a/Jo Shea v. Vialpcmc/11, 416 U.S. 251 ( 1974). I am enclosing, for 
your hcnefit, copies of the pertinent parts of the Act, ·the regulations, the State 
plan. and the /1.frcfirn/ A .l'.l'i.11tmc·e /l.lm11111/. 

The Act defines "medical assistance" as: 

"ta) ... payment of part or all the cost [of medical care and services 
required by the Act) ... for individuals ... who are-
"( i J under the age of 21. 
"but whose income and resources arc insufficient to meet all of such 
cosr-
"cxccpt ... �uch term docs not include-
"( A. l any such payments with respect to care or services for any indi­
vidual who is 1111 inmate of " p11hlir i11stit11tio11 ( c•xcl'pl as " pntil'III in " 
1111•c/irn/ i11.l'tit11tio11) .... " (Emphasis added.) Sre 42 U.S.C. § 1396d(a)(A) 
< 1970). 

After con�ideralion of this definition of medical as\i�tance. ·it i� clear that any 
prohiliilion against the provision of Medicaid henefits to juvenile� within the De­
partment of Corrections' program� and facilities must he bn�ed upon the exclu­
sionary language "inmate of a public institution." Consequently. the issue i� 
whether any of the children in your twenty classifications are inmates of public:: 
institutions. 

To an�wer thi� question. the definitions of the terms used in 42 U.S.C. § 139/id 
!a)(AI !1970) are crucial. The principal terms, defined by the federal regula­
tions, are listed helow:

"ln�titution"-"an establishment which furnishes ( in single or multiple 
facilities J food and shelter to four or more persons unrelated to the pro­
prietor, and in addition, provides some treatment or services which meet 
some need beyond the hasic provisions of food and shelter." 45 C.F.R. 
§ 24R.60!bl(I) (1974).

"l'uhlic lnstitution"-":m institution that is the responsibility of a govern­
menial unit or over which a governmental unit exercises administrative 
control." 45 C.F.R. § 248.fiO(b)(3) (1974). 

"Inmate of a public institution-"a person who is living in a puhlic insti­
tution. An individual is not con�idcred an inmate when: 

"( i J He is in a puhlic educational or vocational training institution. for 
purposes of securing education or vocational traininJ?, or 

"t ii) He is in a public in,titution for a temporary emergent period pend­
ing other arrangements approprinte lo his needs." 45 C.F.R. § 248.fiO( h) 

(4) (1974). 
"Medical institution-,"an institution which: 
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"( i) Is organized to provide medical care, including nursing and con­
valescent care; 

"(ii) Has the necessary professional personnel. equipment, and facili­
ties lo· manage the medical, nursing. and other health needs of patients 
on a continuing basis in accordance with accepted standard�; 

0

"(iii) Is authorized under State law to provide medical care; 
"(iv) Is staffed by professional personnel who have clear and definite 

responsibility to the institution in the provision of professional medical 
and nur�ing servh:es including adequate and continual medical care and 
supavision by a physician; suflicicnt registered nurse or licensed practical 
nur�e \llpervision and services and nurse aid services to meet nursing can.: 
needs; and appropri,,te guidance by a physician(s) on the professional 
aspects of opcratfng the facility." 45 C.F.R. § 248.60(b)(5) (1974). 

There is one apparent contradiction between ·the language of 42 U.S.C. § 
1396JCa)(A) (1970) and 45 C.F.R. § 248.60(a) (1974), regarding the exemp­
tion of patient� in medical institutions. The Act provides an exemption only for 
a patient in a mcdic.:al institution, whereas the regulation provides an c.,cmption 
not only for a patient in a medical in�titution but also for a "re�ident of an inter­
mediate care facility." An "intermediate care facility" is a term of an in the field 
of mcdical care, and it is a type of medi.:al institution, as defined by 45 C.F.R. 
� 248.60( b JI 5) C 1974). Thus, the variance in the language of the Act and regu­
lation is not significant. 

An application of the definitions, provided above, to your twenty classes of 
juveniles, and appropriate references lo the Act, to the A/cc/irn/ Auisr,111,·,, 
Ma1111,,I, and to the State plan, supply th-: answer to your question concerning 
the eligibility for l\lcdicaid benefits of juveniles in those twenty clas,cs who 
arc otherv.ise eligible. 

The first five Categories include children who reside in detention homes, pend­
ing conclu,ion of status offense charges C e.i:., truancy), of delinquency chargcs, 
and of trial as adults. These detention home� arc, unquestionably, public institu­
tions within the meaning of -i5 C.F.R. § 248.60( b )( I I and ( 3) ( 1974 l became 
they serve four or more juveniles. they supply a means of l!Ontrolling these ju, 
veniles, which is a need beyond the basic provision of food and shelter, and they 
arc the responsibility of a governmental unit. If such homes can be classified as 
medical in,titution�. as ·defined by 45 C.F.R. § 248.60( b) ( 5) ( 1974), their resi­
dents would he eligible for l\tcd_icaid henetits. Sc£' 42 U.S.C. § l 396d( al (A) 
C 1970) and 45 C.F.R. § 248.6/b ( 1974 ). They arc not, however, medical insti­
tutions becau�c I I l they arc not organized to provide medical care, including 
nursing and convalescent care; ( 2) the)' Jo not have the necessary profes\ional 
medical personnel, medical equipment. or medical facilities; ( 3) they arc not 
licen�ed under the Code lo provide mcdicnl care as arc general hospitals, skilled 
nursing homes, intermediate care facilities, or medical clinics; and, I 4) they arc 
not staffed hy p1ofessional personnel who arc responsible to the homes for pro­
viding professional medical or nursing service�. including continual mcdic.:al care 
and supervision by a physician, sullicienl nurse st,pervision. and appropriate guid­
ance by a physician on the professional aspects of operating the facility. 

Therefore. if the juveniles within these first five Catcgories are lo he eligible 
for Medicaid benefits, they would have to fall within one of the two exclu�ions 
in the ddinition of "inmate of a public institution." SC'e 45 C.F.R. § 2-18.60( bl 
(4)(i) and (ii) (1974). The first exclusion i� for the individual receiving edir.:a­
tional or vocational training in- an institution. While residence in a dclcntion 
home presents a child with a learning situation abtlut the rcalitic, of lik. the 
detention home docs not offer formal education or vocational training: 1athl'I", ·it 
i� a place of corifincmc.:nt with the purpose of cn�uring a juvenile's p1 c,c.:ncc al 
that location until the appropriate court ha� rnadc a decision in hi� or her ca�c. 
Thi:: second exclu,i<Jn in the definition of '"inmate of a public inslitution" would 
cover those juveniles who .are placed . in a deteption home "for a temporary 
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cmNg,•111 period pending olher arrangemcnls." ( Emphasis added.) SC'C' 45 C.F.R. 
* 24R.60(1i)(4l(iil ( 1974). The imporlanl word in lhis phrase is "cmcrgenl,"
whid1 denotes an exigency or emergency. Allhough roulinc rc�idem:c in a delen­
tion home is inclicali\'e of a problem. ii is nol necessarily an indicalion of an
emergency as conlcmplalcu liy lhe rcgulalions. The Mcc/irn/ A.rsi.itc111ce M,11111a/,
Par! 4, Para. 4-50-20F (SR5-AT-76-l lO [MSAJ. July 8. 1976) stales:

"Persons who arc t;mporarily placed in public facilities on an emergency 
basis pending other arrangements appropriate 10 their needs arc not consid­
ered to be 'inmates'. For example. children who are in custody of a Slalc 
or local agency in order lhal arrangemenls nu,y lie made for their care in 
a fnsler family home are occasionally placed in a public child care facilily 
until such arrangements are eslalilishcd. Providing that such persons have 
been judged nol lo be in need of care in the facilily and that other arrange­
ments suilable 10 !heir needs arc made without delay, they nrny be excluded 
from consideration as 'inmates' of the facilily for purposes of Medicaid 
coverage." 

In light of this administrative inlcrprctalion of lhc second exclusion under the 
definilion of "inmate of a public inslilulion," lhc ordinary rc�iclent of a dclcnlion 
home is not placed there for a "temporary emergent period" as c0ntcmpla1cd 
hy the regulation. 

With these considerations in mind, 1 cone.Jude lhat, in ordinary circumstances, 
juveniles in detention homes do not qualify for Medicaid benefits hci;ausc they . 
arc inmates of public institutions. ·1 hus, juveniles within the first five Categories 
you outlined cannot receive Medicaid benefits. 

Category 6 involves children served hy crisis intervention centers. You slalccl 
thnt attendance is voluntary and thal charges may or may not be pending. Such 
variahlcs are significant and they lead to different results. If such a center pro­
vides food, shcl.lcr. supervision, and counseling to four or more children. it is a 
public ins1itution within lhc meaning of lhc regulations. See 45 C.F.R. 
� 248.60( b )( I) and ( 3) 1974). Such a center docs not qualify as a licensed 
medical institution under 45 CF.R. § 248.60( h l ( 5) ( 1974) for .the same reasons 
given in the discussion of Categories 1-5. The inquiry becomes whether the ju­
veniles who attend .such a center are "inmates·· within the meaning- of 45 C.F.R.· 
§ 248.60(b)(4) ( 1974).

The first exclusion from the definition of "inmate of a public institution·· doc\
not apply to a crisis intervention center because the principal objective of such 
a cenlcr is lo provide the juvenile with a refuge in a stalile environment for tlic 
resolution of personal difliculties. The education or vocational training opporluni­
ties provided arc secondary objectives of these centers. Consequently, for the 
same reasons given in lhe discussion of Categories 1-5 about the applicahility 
of the educational or vocalional training exclusion. I conclude that crisis inter­
vention centers do nol fall wilhin thal exclusion. 

The more difficult" situation is presented by the child who occasionally remains 
overnight in such a ccnler clue to family difficulties or other personal crises. The 
Act, the regulalions. the Stale plan, and lhe /HC'dirnl Assist1111ct' Ma1111al arc silcnl 
on this situation. The regulations, however, speak of "a person who is living 
in a public institution." see 45 C.F.R. § 248.60(h )( 4) ( 1974 ). This connole� 
residence in the institulion. rather lhan at the home of the · juvenilc"s parents 
or guardians. Occasional. shorl term. voluntary residence in a crisis intervention 
center docs not. in my opinion, neccs�arily preclude the juvenile from ·receiving 
Medicaid henefils. Such dclcrminations must he made. however, on a casc·-hy-casc 
hasis. Of course. !hose children who do not stay overnight in the cenlcr arc not 
inrnales, regardless whether charges arc pending against them; they may, there­
fore. receive Medicaid licncfils if they are othcrwi�c cligililc. 

Calegorics 7 and 8 on your list refer to juveniles parlicipating in outreach 
dctenlion programs. Those children under charges for stntus offenses or delin­
quency offenses are eligible for Medicaid benefits if tlicy live al home, hccau,c 
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�hey are not inmates of a public institution. You mentioned, 
 

however. that some of thc,e juveniles live in ":;urrogate" homes, whkh raises the possibility that you 
. include foster hom.:s in tilb t.:rm. Children in foster homes, which arc reim­

bursed by the Department of Corrections, one of its agencic,, or any govern­
mental unit or program operating under the auspices of the Department of 
( ·or·r.:ctions, cannot receive l\lcdicaid benefits. This conclusion requires explana­
tion because certain chih.iren in foster homes, reimbur,cd by the Department of
Welfare or one of its suhordinate agencies, arc eligible for Medicaid coverage.
The reason for the difference in treatment of the Department of Corrections
fo,tcr home care child and of the Department of Welfare foster home care child
b found in the Act itself.

The Act requires that the State provide medical· assistance to the categorically 
needy, who arc statutorily defined as "individuals receiving aid or assistance under 
any plan of the State approved under Title I, XXIV, or XVI, or Part A of 
Title JV .... " ( Emphasis added.) S<'<' 42 U.S.C. § I 396a( a) (JO)( A) ( Supp. 
V. 197 5 J. Part A of Title IV is the Aid to Families of Dependent Children Pro­
!!lam, in which the Commonwealth participates t 1irough the Department of Wel­
fare ( scc § § 63.1-36 and 63. I- I 05 of the Code J, and one part of this program
i\ foster home care. Sc£' 42 U.S.C. * 608 ( 1970). Furthermore, the Meclirnl
Aui.1tw1cc i\le11111al states that ''[p]rivate, nun-profit child care facilities amt foster
family homes defined in Section 408( a J lskJ of the Act are not public institu­
tions." Sc,• /lfrdirn/ ,-bsistt//H't' /lfe111ua/, Part 4, Para. 4-50-10 ( SRS-AT-76-110
[J\ISA ], July 8, 1976). Consequently, a specific exemption from the definition
of "public institution'' exists for the foster home reimbursed pur�uant to Part A
of Title IV of the Soc.:ial Security Act, that is. a foster home which is reimbursed
by the Department of Welfare. See 42 U.S:C. § 1396d(a)(A) ( 1970). A foster
home which is reimbursed by the Department of Corrections or one of its agen­
cies is not so exempted.

Some question may remain about a foster home under the Department of 
Corrections which serves less than four juveniles because the definition of "pub­
lic institution" specifh:s four or more persons. Sre 45_ C.F.R. § 248.60( h )(I) 

( 1974 ). The definition, however, abo takes into account "multiple facilities" 
\� hich allows the aggression of all juveniles in all foster homes of the Depart­
ment of Corrections to arrive at the determination that the standard of four or 
more persons i� met. Because such foster homes afford a child an opportunity for 
counseling and supervision aside from simply food and shelter, they arc "public 
institutions," and the juveniles residing therein are not eligible for Medicaid 
benefits. 

The ninth and tenth Categories of children you describe am those held in board­
ing homes or group homes pending disposition of status offense charges or de­
linquency charges: for the same reasom given as to juveniles held in detention 
homes (Categories 1-5) or in foster homes (C,ttcgory 7 ), juveniles in boarding 
and- group homes are also ineligible for Medicaid benefits. 

Licensed medical facilities. such as the hospitals and psychiatric clinics in 
which the children in your eleventh and twelfth Categories have been placed, 
arc medical institutions within the definition of 45 C.F.R. § 248.60(b)(5) 

· ( 1974 l. Such children are, nevertheless, ineligible for Medicaid benefits. Tht:
detcrmining factor is one of control. rather than of location. When the Common­
wealth, thtough her legal process, holds such a juvenile in a medical. institution
pending di,po�ition of charge�. that juvenile must be viewed us an inmate of a
public institution. The J\frdirnl A.ufa1e111n· Mi1111wl, Part 4, Pam. 4-50-20C ( SRS­
AT-76-110 IMSA], July 8. 1976) proviJes:

"When a person is detained by legal process under the penal sy�tem, he 
cannot attain slalus as an inpatient of a medical facility for purposes of 
l\lcdicaid. His �tatus a� inmate is not terminated until he is released from 
the institution on pa10le or otherwise. Specifically, a visit to a physician or 
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other medical pract111oncr 011tsitk the institution docs not in any way affect 
his inmate status, nor docs transfer to a puhlk, or private medical facility. 

'"Furthe1 more, e,·en if he has not been transferred from a prison or other 
correctional instilution, hut is �cnt directly to a medical institution ( e.g., for 
a mental examination t>r because he has been found. mentally incompetent to 
stand trial), he is not•considered a patient therein for purposes of Medicaid 
cov_erage." 

Children in such hospitals and psychiatric clinics are, therefore, ineligible for 
Medicaid benefits. 

With reference to children held in jails (Categories 13 and 14), Medicaid bene­
fits are not available because they are ''inmates of public institutions." The fact 

, that their incarceration in a jail might. have been· necessitated only by a lack 
of space in a juvenile facility docs not change this result, even considering the 
"temporary emergent" exception, heca·use the child would not be eligible after 
transfer to such a juvenile facility. 

Your next category ( I 5) is comprised of children committed to local or 
regional group homes. For the same reasons given in the discu�sion of Categories 
1-5 and 9-10, these children may not receive medical assistance from the Medi­
caid program. Furthermore, the United States .Department of Health, Education,
aml Welfare has included the group home in the definition of public institution. 
Set' Mt'dical A.f.rista11ce Mcmual, Part 4, Para. 4-50-10 (SRS-AT-76-110 [MSAJ.
July R, 1976). 

Juveniles committed. to the Reception and Diagnostic Center of 1he Division of· 
Youth Services. your sixteenth Category, which I am advised provides food and 
shelter, arc inmates of a public institution, as that le.rm. is defined. This Center 
does not fit within the definition qf "medical institution," for reasons di\cussed 
above. Accordingly, these juveniles will be eligible for benefits only if they fall 
within one of the two exclusions from the definition of "inmate of a puhlic insti­
tution." See 45 C.F:R. § 24H.60(b)(4') (1974). Th.e principal purpose of the 
Center is to diagnose and evaluate the juvenile in order to determine in what 
facility or program he should be placed. Any educational or vocational training 
provided is merely incidental to that diagnostic function. Eligibility, therefore. 
must he based upon a finding that placement in the Center is for "a temporary. 
emergent period." The United States Department of Hcalt'1. Education, and 
Welfare has determined that children in such centers arc ineligible for benefits. 
Sc•c• Medical A.l'si.11<111ct' Ma1111a/, Part 4, Para. 4-50-20C {SRS-AT-76-110 [MSAJ. 
July 8, 1976). Moreover, no emergency exists when a child is routinely sent to 
the Center. Children in the Reception and Diagnostic Center are, thus, excluded 
from Medicaid's coverage. . . 

Children placed in group homes or foster homes. as specified in Categories 
17 and 18, arc not cligihle for Medicaid benefits for the reasons I gave in di�­
cussion of Categories I -5. 9. and IO { detention, board, and group homes) and 
Category 7 ( foster homes), respectively. Similarily, the special placements, men­
tioned in Cutcgory 19. are excluded from Medicaid coverage for the same rea­
sons as arc the children within Categories 11 and 12. The fact that medical serv­
ices or vocational opportunities arc provided in special ph1ccments is not rele­
vant. The Department of Corrections has assumed responsibility for thc�e chil­
dren and has merely taken advantage of existing mcdh.:al and vocational in�titu­
tions to extend its rehabilitative capacity. These juveniles arc inmates of public 
institutions bccm,sc they arc under the Department's administrative control. 

l.a�tly, your category of children in learning centers (20) is at,o ineligible t�1
rcq:ivc l\ledicaid benefits. Although these centers provide educational and voca-. 
tional opportunitic�. their principal purpose is rehabilitation. The determining 
factor is one· of control hy the Department of Corrections which is holding these 
children, by legal process. in learning center� a� oppO\ed to persons who volun- . 
tarily allend a public institution �m:h a� a school for the blind. S,•c 45 C.F.R. 
* 248.60( b )14 lC i) { 1974) and Mt'clirn/ A.1 .1i.1ta11cc l\f 111111a/, Part 4, Para. 4-50- • 
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20E (SRS-AT-76-110 [MSA], July 8, 1976). This approach is analogous to the 
one taken by the United States Department of Health, Education, and Wclfare .. in 
iis determination that per�ons detained by legal process under the penal system 
in a p�ychiatric clinic or a ho\pital cannot qualify for Medicaid benefits as in­
mates of a medical institution which was pointed out in the Ji�cussion of your 
eleventh and twelfth Categories of children. Sci' Ml'dirnl A.ufat11m·c• /\111111111/, Part 
4, Para. 4-50-20C (SRS-AT-76-1 IO [ J\1SA], July !!, 1976 J. 
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JOHN A. IANICS, .Ill. 

DIRECTOR 

APPENDIX B, Exhibit 1 

COMMONWEALTH of VIRGINIA 
DIVISION OF LEGISLATIVE SERVICES POST OFFICE BOX 3-AG 

RICHMOND. VIRGINIA 232118 

G. WU.LIAM WHITE, JR. 

DEPUTY DIRECTOR 
General Assembly Building IN RESPONSE TO 

THIS LETTER TELEPHONE 

(8041 786• 18 8 0 

Mr. Roy Perez-Daple 
ATTENTION: Bill Neary 
P. O. Box 13716 

910 Capitol Street 

August 1, 1978 

Philadelphia, Pennsylvania 19101 

Dear Bill: 

I am sorry for the delay in sending you the enclosed material 
concerning the work of the Joint Subcommittee Studying the Medical 
Needs of Children. I appreciate your agreeing to provide staff 
and information for a meeting of this Subcommittee on Tuesday, 
August 22, 1978 at 10: 00 a.m. in House Room 1 in the stafe"capi tol. 

Enclosed for your use in preparation for the August 22nd 
meeting are the following materials: 

1. Staff Memorandum - July 17, 1978.
2. House Joint Resolution No. 48 - 1978.
3. House Document No. 22 - 1978, pages 17-18.
4. Opinion of the Attorney General, November 24, 1976.
5. Report on the Feasibility of Extending Medicaid

Coverage to Children Served by the Division of Youth
Services, Department of Corrections.

6. Presentation made to the Subcommittee on JuJy 19,
1978 by a representative of the Department of Welfare
detailing some of the issues which need to be addressed.

7. Cost figures provided the Subcommittee by the Department
of Health on extending certain Medicaid benefits for
children.

8. Summary of presentation made to the Subcommittee on
July 19, 1978 by a representative of the Medicaid Program,
Department of Health, detailing benefits available in
Virginia under Medicaid.

The Subcommittee requests your assistance in this study and 
that your attention be given to the following: 
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Page 2 
August 1, 1978 

1. Review of the enclosed opinion of the Virginia Attorney
General. Item #4. Please consider the opinion on .its own merits 
and in light of the Keyes amendment to 'I'itle 42, Part 448 
(§ 448.60). This opinion has been a major stumbling block in
providing medical coverage to children in State and local care.
Is it the intent of the· federal law that these categories of
children be excluded? Do other states handle these cases differ­
ently? Does the Keyes amendment shed a different light on the
status of community residential care facilities which house children
placed there by juvenile courts and which may be partially funded
with monies from the Department of Corrections?

2. Review of the information supplied the Subcommittee by
the Department of Welfare ;(Item #6) and Department of Heal th 
(Items #7 and 8). Is Virginia now taking advantage of Medicaid 

coverage for all possible situations children may be in as the 
VMAP is currently written? Do the cost figures supplied by the 
Department of Health for extending coverage for children correspond 
with the cost experiences of other comparable states presently 
offering these options? What services do other states usually 
buy into that Virginia is not? 

Please feel free to address any other issues which 
perceive as needing to be discussed from the material I 
you or from the knowledge your staff has in this field. 
open to your suggestions . 

you may 
have sent 

I remain 

The agenda for the August 22nd meeting will involve presenta­
tions of about 15 minutes a piece by local representatives of a 
welfare department and of a corrections community residential care 
program. Representatives of the Departments of Welfare, Health 
and Corrections will have a total of 45 minutes to present cost 
data and statistics on children they have been asked to compile 
indicating the specific nature of the problem we are dealing with. 
I have allowed one hour for presentations by the HEW staff. Questions 
and answers from Subcommittee members would be in addition to this 
time. If you feel you need additional time to present the material 
you put together, that will be no problem. Just let me know. 

I will look forward to talking with you later this week to 
clarify the matters I have addressed in this letter. Thank you 
again for your assistance. 

LBH/gh 
Enclosures 

:]Z� 
Lelia B. Hopper 
Staff Attorney 
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APPENDIX B, Exhibit 2 

COMMONWEALTH of VIRGINIA 
JOHN A. BANKS, JR. 

DIRECTOR 

G. WILLIAM WHITE.JR. 

DEPUTY DIRECTOR 

DIVISION OF LEGISLATIVE SERVICES 

General Assembly Building 

910 Capitol Stn:tit 

August 24, 1978 

Mr. Roy T. Perez-Daple 
Intergovernmental and Congressional Affairs 
3535 Market Street, 
P. o. Box 13716
Philadeiphia, Pennsylvania 19101

Dear Roy: 

, 1 :,:,:;.1 1lf1!.t 11,·• ; ,  ... 

T t1 ;'::i l.l • T f .-; ! � , f I· .. .,.� •. 

....... ,, 1880 

The Joint Subcommittee Studying the Medical Needs of Children 
appreciated your attending its meeting on Tuesday, August 22, 
1978 and the remarks made by Thelma Weiss, Michelle Gougeon and 
yourself. I hope you found the time you spent with us valuable. 
I believe we now have a clearer picture of the numbers of children, 
amounts of money and sources of those funds involved in this study 
than we previously had and that the issues surrounding the availabi­
lity of Medicaid benefits have been more clearly articulated. I am 
enclosing for your convenience copies of all the statements and data 
distributed at the 22nd meeting except for that of William Lukhard's. 
He will send his to me next week, and I will send it along to you 
at that time. 

As you are aware the next meeting of the Subcommittee has been 
scheduled for Wednesday, November 1, 1978 at 10:00 a.m. in House 
Room� at the State Capitol. The two items on the agenda for this 
meeting which require your attention are as follows: 

1. Interpretation of the opinion of the Virginia Office of
the Attorney General of November 24, 1976. (See our correspondence 
of August 1, 1978) 

2. Procedure currently in effect for the certification by
DHEW of providers of child-caring institutions as "private ncin­
medical institutions" for reimbursement on a predetermined capitation 
basis for psychotherapeutic and medical treatment services pursuant 
to 42 CFR 449.82(a) (4). As I related to the Subcommittee on Tuesday, 
the Department of Health has been requested to clarify the procedure 
to be used at this time under this regulation and to coordinate with 
the Departments of Corrections and Welfare in distributing to poten­
tially eligible child-caring institutions information about how to 
apply for funding under this regulation. Because the procedure for 
the certification of Edgemeade of Virginia in 1971 significantly 
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Mr. Roy T. Perez-Daple 
Page 2 
August 24, 1978 

involved the Region III Office, I would anticipate your assistance 
will be needed in these efforts today. The three agencies have 
been asked to report on November 1st on the progress made to make 
this funding mechanism more widely available. Attached is corres­
pondence which may help clarify this issue •. 

If other questions are addressed between now and November which 
we could use your assistance on, I will certainly let you know. 
Please keep me posted on the progress your office makes on the above 
two matters. Thank you for your continuing support and interest in 
the work of the Virginia Gene�al Assembly. 

LBH/gh 
Enclosures 

CC: Honorable Norman Sisisky 
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APPENDIX C 
Dr. Freeman C. Hays 

Department of Health 

Exhibit 1 

INDIVIDUALS UNDER AGE 21 ELIGIBLE "FQR THE MEDICAID PROGRAM 

Ju.ly 1, 1978 

State and Local Foster Care 

ADC Foster Child 

ADC Categorically Nee�y 

ADC Medica.1 ly Needy 

Subsidized Adoption 

6,175 

2,642 

115,337 

8,704 

. 3 
132,861 Total 

Expenditures Federal Fiscel Year 1977 

State and Local Foster Care 

(ADC Foster Care accounted 

for approximately $800,00�) 

ADC Categorically Needy 

ADC Medically Needy 
.

. 

All other under age 21 

(Blind, disabled, ADC mother 
or father· 

und�r age 21) 

Federal Funds 58.34% 

State Funds 41.66% 

$ 2,404,000 

31,713,483 

2,813,847 

8,019,887 
$44,951,217 Total 

$26,224,540 

$18,726,677 
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Appendix C, Exhibit 1 (con't) 

ESTIMATED COST OF COVERAGE OF INDIVIDUALS UNDER 21 

(Exclud�ng Inpatient Psychiatri'c Care) 

Age Under 21: Total New Potential Elir,ibles 

Estimated Enrollment FY 77/78 
Cost/Enrolled Under 21 = $259 

FY 77/78 Expenditures 

Estimated Enrollment FY 78/79 
Cost/Enrolled Under 21 = $285 

FY 77/78 

77 /79 Biennium 

Federal Financial Participation 57.01% 

360,f10() 

= 180,400 

= $46,724,000 

= 245,400 

= $69,939,�0() 

$116,663,000 

ESTIMATED COST OF PROVIDING PSYCHIATRIC INPATIENT CARE FOR PERSONS 21 AND tTKDER 

Estimated Medicaid Recipients under 21 = 150,000 

Estimated in Need of Psychiatric Care = 15,540 

Estimated Hospital Admissions 1,500 

Estimated Average Length of Stay 300 Days 

Cost Per Day = $120 

Cost Per Admission 300 X $J.20 = $36,000 

1,500 Adm1ssion X. $36,000 = $54,000,000 

NOTE: .NEEDS ESTIMATED FROM "FINAL REPORT OF THE CHILD MENTAL HEALTH 
STUDY GROUP", MAY 26, 1976 
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APPENDIX C 

Exhibit 2 

Remarks of William L. Lukhard 
To 

Subcommittee·studying 
The Medical Needs of Children 

Virginia Department of Welfare 
August 22, 1978 

House Joint Resolution No. 48 requesting a study of the 
medical needs of children was jointly recommended by the Department 
of Welfare, the Division of Youth Services of the Department of 
Corrections and the Virginia League of Social Services Executives. 
This year the Department of Welfare received nearly a dozen legis-

• lative recommendations regarding inadequate medical services from
localities across the Commonwealth. This Subcommittee's work is
of great and longstanding interest to the Department of Welfare.
I am here today to re-aff.irm that interest and to facilitate the
work of the Subcommittee in any way possible.

Following the first meeting of the Subcommittee held on July 
19, 1978, Ms. Hopper, on behalf of the Subcommittee, requested 
additional information from the Department of Welfare. Specifically, 
you wanted a profile of foster care children in Virginia; you also 
asked how much the Department of Welfare paid for medical services 
for children from non-Medicaid sources. 

An Annual Report of Virginia's Foster Care Program is now 
being prepared and will be submitted to the General Assembly in 
the fall. However, I am prepared today to discuss with you the 
medically related characteristics of foster care children: 

1. There are fewer children in foster care today than
previously.

The total population has declined from 11,303 in June
1976 to 10,827 in June 1977 to 10,199 in June, 1978.

2. There is little difference in the age of children in
foster care today than in previous years.

In June, 1977, 39% of the foster care population was
between the ages of 15 and 21; as of June, 1978, 40%
of the foster care population was between 15 and 21
years of age. For the period of time June 1977 and
June 1978, the percentage of children age 19-21 remained
at 5.3%.

3. The sexual and racial composition of the foster care
population has remained fairly constant. Approximately
53% are male; 46% female; 51.8% white; 46.6% black; and
1.6% other. These figures have remained fairly constant
for the period June 1976 - June 1978.

(more) 
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Remarks of William L. Lukhard 

4. Slightly more foster care children are mentally retarded,
phys�cally impaired, er:1otional�y disturbed, multiply
handicapped, or otherwise handicapped than previously.

In June, 1977, 35.6% of foster care children were reported
to have one or more disabilities requiring treatment.
Even though the number of children in foster care has
declined, the percentage of disabled children increased
slightly to 37.3% by June of 1978. Also, 37.3% represents
the same percentage reported for the period March 1978.

5. Children with handicapping conditions are more likely to
have, in order of priority as of June 1978 goals of
"Continued Foster Care, 48%," or "goal yet to be determined,
45.6%," or "Permanent Foster Care, 36.7%" and have a lower
probability of achieving permanency�

The children with the goals of "Return Home, 36.1%" and
"Adoption, 29.4%" have fewer handicaps than the general
foster care population.

6. Approximately 5% of the children were in adoptive place­
ments in June 1977 compared to 6% in June 1978, 70% in
foster homes in June 1977 compared to 70% in June 1978,
13% in residential programs in 1977 compared to 13% in
June 1978, 8% in their own homes in June 1977 compared
to 9% in June 1978, 4% in independent living status or
runaway in June 1977 compared to 4% in June 1978 .

The profile of foster care program is complex and slowly changing. 
These are only a few of the key characteristics; I'm sure the Annual 
Report will answer your questions more completely. 

But, now I must turn to the matter of how much the Department 
of Welfare is paying for medical services for children from non­
Medicaid sources. 

The foster care program is a multi-million dollar operation 
more than $18 million in federal, State and local funds supported 

the program in 1977-78. Virginia has a locally administered, State 
supervised welfare system with 126 local welfare agencies. Given 
that structure and the amount of money involved, it is not possible 
to say, on such short notice, exactly how much is expended on any 
one aspect of the program. We can make reasonable estimates, however. 

It is estimated that the State-Local Hospitalization program 
expended more than 1.3 million dollars to provide medical services 
including psychiatric care to children in foster care during the 
fiscal year ended in June, 1977. More than $532,000 of this was 
for In-patient Care; nearly $850,000 was for Out-patient Care. 

(more) 
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Remarks of William L. Lukhard 

In addition, it is estimated that more than $130,000 in 
State/Local Foster Care funds, Title XX funds and ADC/FC funds, 
were expended in fiscal year 1977-78 .for medical services to_ 
children in foster care. 

Another significant block of non�Medicaid funds were expended 
in the Child Protective Services program. There were 1224 protec­
tive services cases during 1977-78 which required medical services 
for children; the cost for the medical services provided children 
in the Protective Services program is estimated to be more than 
$60,000 per year. 

In July, Mr. Sirry told you that children's treatment centers 
are not approved as medicaid providers -- ·and this is accurate 
with one exception. Edgemeade of Virginia is approved as a Medicaid 
provider and receives approximately $242 per month per child from 
Medicaid. If facilities similar to Edgemeade were certified as 
Medicaid ,providers, it is estimated that more than $650,000 in 
Title XX funds per year· would be saved. 

In summary, it is estimated that the Department of Welfare 
expended more than 2.1 million dollars in non-Medicaid funds to 
provide medical services to children-during 1977-78. A significant 
amount of this was from State and local funds. 

This concludes my presentation; I will attempt to answer any 
questions you may have. 
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APPENDIX C 

Exhibit 3 

Mr. William E. Weddington 
Department of Corrections 

The Joint Subcommittee to Study the 
Medical Needs of Children 

A�gust 22, 1978

As the result of your meeting of July 19, 1978, the Department of 

Corrections was asked for specific information concerning the Medical 

and Psychiatric expenditures for it's programs serving juveniles. 

These programs are varied and have relatively low medical expenditures 

since 97% of all children are served in their lcical community with parents 

retaining responsibility for most basic medical and psychiatric care. 

The 3% of the children who are committed to the State Board of Corrections 

represent higher per capita medical and psychiatric costs. 

The data concerning these programs for juveniles will _be presented 

by program type with the costs identified for each. 

The first is the juvenile detention and group homes funded under 

Title 16.1-313. In fiscal year 1977-78 these forty-four programs were 

reimbursed $69,080 for direct medical care to children. This figure 

does not include salary reimbursement of approximately $84,000 for four­

teen nurse positions in secure detention homes. 

Other predispositional services are for boarding care provi�ed 

under 16.1-314 and for physical and mental examinations and treatment 

under 16.1-275. In fiscal year 1977-78 these programs expended $2,455 

in medical costs and $23,043 in psychiatric costs. 

Another program established under 16.1-286 permits the Department 

to pay a per diem allowance for the cost of children placed by the Court 

Service Units in lieu of commitment to the State Board of Corrections. 

Medical and Psychiatric costs for this program are not available for the 
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past fiscal year. These costs are usually incorporated in a flat fee 

qnd are extremely difficult to break out in terms of the source of 

funding. There 1s usually a complicated formula of second.and third 

·party funding necessary to contract these often expensive pl a cements.

In these placements, as in the special placement of State Wards the

flat fees of the placement facility are usually met with Department

money, supplemented by parents, special education funds, CHAMPUS,

Insurance, Social Service Bureau, etc.

Unlike the co1T111unity based programs where parents and community 

resources assume primary responsibility for medical costs, the Department's 

programs for co1T1Ditted children bear a much greater responsibility for 

these costs. The direct cost for medical services in the Reception and 

Diagnostic Center and Learning Centers was $235,859 and $"55,135 for 
. . . I

psychiatric cost during fiscal year 1977-78. These figures are for ser-

vices delivered and do not include personnel costs. The combined cost 

for medical and psychia�ric costs was $8,967 in the state_-operated Group(J.f) 

Homes. 

For committed children who are not placed in learning centers 

and are supported under 53-325 - 327 those in .Foster Homes accrued a 

combined medical and psychiatric cost of $31,664. In addition to this, 

payments of $63,000 were made on two children who were injured in 

automobile accidents. A determination of the cost of medical services 

for children in special placements, as explained earlier in this presentation, 

is not possible. The medical costs for special placements are routinely 

incorporated in a monthly fee which is usually met through Department 

funding in combination with second and third party funding. 
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IJEPARTMENT OF CORRECTIOl�S 

Program Serving Juveniles 

1977-78 

Medical Costs 

Detention and Group Home Program_ 

14 Secure Detention Homes - incidents of 
admissions 

3 · Less Secure Detention Homes - incidents 
of admissions 

6 Crisis Intervention Homes - incidents 
of admissions 

5 Detention Outreach Programs - incidents 
of admissions 

16 Local Group Homes - i�cidents of 
admissions 

Sub-Total 

Other Predispositional Services 

TOTAL 

Children held in boarding or shelter homes 
predispositionally 

Children receiving medical or psychiatric 
evaluations �redispositionally 

Sub-Total 

8,659 

567 

1,459 

843 

617 

1�,145* 

717 

238 

955 

Medical 

$69,080 

$ 2,455 

Psychiatric 

$23,043 

$94,578 

*This is the number of separate admissions to the home and not the number of
individual children·entering the programs during the year .. If a child is
detained more than once during the report period or is transferred from one
program to another s/he wi 11 be recounted with each admission .
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Services to Children Committed To The State Board of Corrections 

Children rec�ived at the Reception (1,215) 
and Diagnostic Center 

Medical 
Psychiatric 

$2"i ,156 
$55,135 

Children placed in Learning
Centers. 

· 
( l , 165) 

Medica1 $214,703 
Psychiatric Costs are in Reception 

$76,291 

and Diagnostic Center expenditure $214,703 

Children placed in State Operated (151) 
Group Homes 

Medical $ 8,967 (includes psychiatric 
costs) 

Children placed in Foster Homes or (237) 
Special Placements 

Foster Care Medical $31,664 
(an additional $63,000 was spent on 
two children who were injured in 
automobile accidents. Psychiatric -
these ·costs are usually included in 

. the total cost. pf the placement and 
are nht retrievable at this point in . 
time. In situations where they are 
not included, private insurance 
funds, CHAMPUS, or .other second or 
third party funding is used. 

Grand Total 
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$ 94,578 
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�,fE.MORANDUM 

ro Alwyn Ce.rty Jr. 
Regional Medicaid Director 

rRoM Galen D. Powers nP
Assistant GenerJztlc.ounsel 

APPENDIX D 

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE
OFFICE OF TIIE SECRETARY 

OFFICE OF n-m G�W.. Ol.JNSEL 
Health care Financing and HI.ITRn 
Developnent Services Division 

DATE.: t�OV 9 ;�;(

mlJECT: Application of Regulations Concerning the Exclusion of "lrrmtes of Public 
Ins ti tut ions" fran JV£dicaid Coverage to Certain Juveniles in the Custody 
of the CarnDnwealth or Virginia's Departnent of Corrections. 

This is in response to ITBll>randa received fran both the Regional 
Attorney and the Principal Regional Official in Region III 1/ requesting 
clarification fran this office of Medicaid eligibility requira-JEnts 
applicable to juveniles in the custody of the Virginia Depart�nt of 
Corrections. The Olief of the Medicaid Eligibility Policy Branch in 
the Central Office, Mr. Eshellllln, has rec<JTITEnded that we respond di­
rectly to you with regard to this issue. 

As we understand the inquiries that we have received, the principal 
question raised is whether an Opinion or the Virginia Attorney General, 
dated Novari>er 24, 1976, 2/ correctly interprets Medicaid law and reg­
ulations with respect to eligibility c!riteria applicable to certain 
categories of juveniles • 

Although n11ch of this opinion appears to correctly apply Medicaid 
law and regulations to the circlJTlStances of institutionalized juveniles, 
it naturally fails to consider the effect of regulations prarJJlgated 
subsequent to the date of its writing, and also contains certain rmjor 
inaccuracies in the statenent of Medicaid eligibility criteria. Evi­
dently, the prilTl:lry source of misunderstanding that has resulted in 
these inaccuracies is a section of the Medical Assistance \1anual which 
purports to clarify the definition of an "irrmte" or a public institu­
tion in the specific coi,text or 11():mnitirent to Public Institutions Under 
the Pena 1 Sys tan." �/ 

!/ Dated August 23, 1978 and October 10, 1978 respectively. 

!/ Attached at Tab A. 

�/ :3ee Part· 4, Para 4-50-20C of the Medical Assistance \'lanuR.1. 
(SRS-AT-76-110 [NSAI, July 8, 1976) 
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Because this section of the Manual contains language that has, . 
understandably, led to confusion on the part of the tate, it is irrpor­
tant that the substance of these guidelines be examined and explained 
in the light of the provisions of law and regulations to which they 
relate. This rren:>randtm will analyze the provisions of the adninistrative 
guidelines concerning "Omni tnEnt to Public Ins ti tut ions Under the Penal 
Systen" in relation to the regulations which those guidelines purport 
to restate and clarify. The inconsistencies with federal regulations 
that are inherent both in the Virginia Attorney General's Opinion and 
the adninistrative guidelines upon which that opinion is apparently 
based will be discussed. Finally, the specific areas with respect to 
which the Attorney General's Opinion is of questionable validity will 
be pointed out. 

The Relevant Statutory and Regulatory Language. 

§1905(a)(l7)(A) of the Social Security Act excludes fran the def­
inition of ''Iredical assistance" payments for care and services rendered 
to any individual who is an "inmte of a public institution" unless 
that individual is a "patient in a medical institution." 4/ This stat­
utory language has been interpreted by the Secretary in regulations 
at 42 C.F.R. §432.1009, as well as in adninistrative guidelines intended
to clarify the meaning of those regulations. 

· · 

The language .of §1905(a)(17)(A) ·is relatively sirrple and direct. 
The broad standards to be applied in irrplementing this provision of 
law are inherent in the statutory language. Valid regulations and guide­
I ines relative, to the "public· institution" exclusion fran Medicaid cover­
age IOJst be directed towards answering four principal questions: 

!/ 

(l) What is an irmite?

(2) Wh.at is a public institution?

(3) What is a medical institution?

'Ille relevant portion of §1905 states: 
"Sec. 1905 For purposes of this title -- (a) 'Ille term "medical 

assistance" rreans ••• (17) any other rredical care, and any other 
type of remedial care recognized under State law, specified by 
the Secretary; except as otherwise provided in paragraph (16), 
such tenn does not include --

(A) any such payments with respect to care or services for any
individual who is an irrnate of a public institution (except as
a patient in a medical institution)."
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(4) When is an individual a "pati'ent" in a rredical institution?

Federal regulations address these questions straightforwardly in 
a definitional section relating to institutional status. 5/ 'Ille terms, 
If imBte, TT If institution, ti "public institution, TT ''medical inst i tUtiOO, II 
"patient," and "in an institution," are all separately defined. 

In regulations, the Secretary, has used similar approaches in 
defining the tenns "imBte" and "public institution" for Medicaid purposes.' 
In both cases, a sinple general r.ule is provided·as the basic test of 
whether a person or institutional facility falls under the rubric of 
the defined tenn. 'Ille basic definitional rule relative to each tenn, 
however, is expressly nade inapplicable to certain situtions. 

An "imBte" of a public institution is defined as "a person who 
is living in a public institution" unless that person 

(1) "is in a public educational or vocational training
institution for purposes of securing education or
vocational training," or

(2) "is in a public institution for a tEfJl)orary period
pending other arrangenents appropriate to his needs."

Under this definition, it is clear that the broad areas of inquiry 
relevant to the detennination of "imBte" status are: 

L 

2. 

the nature of the physical placenent of an indi­
vidual, 1.e. is he actually livin� in the insti­
tution considered to be a public institution? 

the purpose of the placanent, i.e. is the reason 
for residence in the institution the goal of securing 
education or vocational training? 

�/ 1bese regulations forrrerly appeared at 42 C.F.R. §448.60(b), but
have recently been rewritten and redesignated at 42 C.F.R. §435.1009. 
See 43 F.R. 45217 (Septetber 29, 1978) 'Ille definitions relevant 
to status as ·an "imBte of a public institution" are attached to 
this Marorandun at Tab B • 
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3. the expected duration of the plac�nt, i.e. is
the individual's residence in the institution
purely a terq>orary arrang�nt intended to continue
only until other IJDre satisfactory arrang�nts can
be rmde?

The pritmry criterion of irmite status is the nature of the in­
volved individual's physical plac�nt. 1'he educational purpose or 
anticipated teq,orary duration of a plac81Ent, however, rmy bring an 
individual within o�e of the narrow exceptions to the basic rule that 
a person who lives in a public institution is an "imnte" for purposes 
of Medicaid eligibility detenninations. Thus, the nature of physical 
placanent, the purpose of placanent, or the expected duration of place­
nent, rmy be sufficient to eliminate an individual fran categorization 
as an iJ11Bte of a public institution. However, all three factors II11st 
be considered in order to positively identify an individual as a public 
institution "iJ11Bte11

• Furthenmre, the sine gua !!2!!. of iJ11Bte status 
is the fact of an individual's residence in a public institution. Al­
though other factors rmy provide a basis for ramving an individual
fran the "immte" category, it is not possible for a person to be an 
"iJ11Bte" under the regulatory definition at 42 C.F.R. §435.1009 unless 
he lives in an institutional facility considered to be a "public institu­
tion." 

Current regulations define a "public institution" silll)ly as "an 
institution that is the responsibility of a gover1Tnental unit or over 
which a gover1Tnental unit exercises acministrative control." However, 
specifically excluded fran the. definition of the tenn "public inst i tu­
t ion" are "nedical institutions," "intennediate care facilities," and 
"publicly operated canI11nity residences that serve no IJDre than 16 
residents." 

Under these regulations, the basic contours of the standards to 
be applied, and the steps to be taken, in identifying innates of public 
institutions are reasonably clear. Nevertheless, certain judgnrantal 
or policy decisions are unavoidable in applying the regulatory stan­
dards. For ex8tll)le, in a given instance, it rmy be unclear whether. 
a person's· institutional placeren,t is "teq,orary" in the sense that 
brings him within the second exception to the definition of "irrmte" 
status, applicable to those who live in institutions pending IJDre suit­
able arranganents; or it rmy be difficult to establish where an indi­
vidual should be considered to "live." 

The Secretary has atteyt>ted·to settle certain policy questions 
and judgnrantal issues in acmini.strative guidelines contained in Part 
4 of the �dical Assistance Manual."§./ 

'Ihe guidelines relative to imntes of public institutions are 
attached at Tab C. 
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Particular confusion has arisen over the provisions of the Manual 
addreased to "Cmmitrrent. to Public Institutions Under the Penal Sys­
ten." ']_I 

'Ibis portion of the guidelines states: 

Definition of An "ImBte" of a Public Institution (45 C.F.R. 248.60(0)(4)) 

C. Qmnitrrent to Public Institutions Under the Penal Systen

When a person is incarcerated under the penal systen because he 
has been accused or found guilty of a criminal offense his status 
as an i11111te is not terminated until he is released fran the insti­
tution on parole or otherwise. I11111tes of penal institutions, 
whether during the period before trial or other disposition of 
the charges or after conviction, are totally excluded franMedicaid 
coverage; by the act of incareceration, the State asslJlles full 

. responsibility for the prisoner's care, wherever provided. His 
"irnBte" status continues until the indictrrent is dismissed or 
he is released fran custody either as "not guilty" or for sane 
other reason (e.g., bail, parole, pardon). An individual who is 
on furlough fran a prison (e.g., under a rehabilitation program) 
is still under the custody of the penal systen and ren&ins an "imBte" 
until he is released or pardoned. 

A person is considered an imBte of a penal institution if he is 
incarcerated under process of the penal systen, whether the offense 
is a misdeJEanor or a felony or is a delinquent act; for exanple, 
if he is serving a sentence in a prison or other correctional in­
stitution, or if while serving his sentence, he is transferred 
to a mental or other medical facility. 

When a person is detained by legal process under the penal systen 
systen, he cannot attain status as an inpatient of a medical facility 
for purposes of Medicaid. His status as il'II'Bte is not terminated 
until he is released fran the institution on parole or otherwise. 
Specifically, a visit to a physician or other medical practitioner 
outside the i.nsti tut ion does not in any way affect his irmate status, 
nor does transfer to a public or private medical facility. 

(Continued) 
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In general, these guidelines are responsive to questions that would 
predictably arise in applying the regulations at 42 C.F.R. §435.1009 
to persons placed in penal institutions. 

The Manual establishes the initial point that penal institutions 
are considered "public institutions" for purposes of Medicaid coverage.�/ 

A second, and far less obvious, point is rmde by the statanent, 

"IImltes of penal institutions, whether during 
the period before trial or other disposition of 
the charges, or after conviction, are totally 
excluded franMedicaid coverage;" 

Fran this language, it is clear that an individual is considered an 
"iR1Bte" of a penal institution even during a pretrial period when the 
basis for his placenent is only accusation, and not conviction, of a 
crime. Clarification of this point is necessary because it is at least 
arguable that a period of incarceration pending disposition of charges 
against an individual falls within the category of placanent "for a 
tE!q)Orary period pending other arrangenents appropriate to his needs," 
and thus within the second exception to the §435.1009 definition of 
an "iimlte." The guidelines represent the Secretary's discretionary 

!7 (Continued)

Furtherm:>re, even if he has not been transferred frcm a prison 
or other correctional institution, but is sent directly to a medical 
institution (e.g., for a mental exmnination or because he has been 
found mentally inc<Jll)etent to stand trial), he is not considered 
a patient therein for purposes of Medicaid coverage. However, 
if the court cannitment to a mental institution were to follow 
a verdict of "not guilty by reason of insanity," the individual 
is not in custody as an accused nor as a convicted criminal and 
so may be entitled to Medicaid coverage (if he is eligible). 

Children who have been carrnitted by the court to a correctional 
institution for detention in connection with a violation of the 
law are considered irrnates of a penal institution and are not eli-
gible for Medicaid, nor are children who are t6J1?orarily sent to 
diagnostic or evaluation centers (which are adninistered by a goverrment 
agency) for a determination of the 11Dst appropriate institutional 
placanent resulting fran a court order for cannitrrent under the 
penal sys tern. 

!/ Although not expressly stated, the point is iIJl)licit in the �'1anual's 
discussion of exclusion fran title XIX coverage of "i11119.tes of 
penal institutions." Here, "penal institutions" is used essentially 
as a synonym for "public institutions." 
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judgrnant that this anbiguous situation� wherein it is as yet unclear 
whether an individual's placenent is of a long-tenn or purely terrporary 
nature, does not qualify as a "terrporary" arrangerent under the meaning 
of §435.1009 • 

Since neither of the exceptions to "iI'l11lte" status apply to an 
individual irrprisoned because accused of a crime, 9/ the general defi­
nition of an "inmte" is controlling. There is no doubt that such an 
individual is living in a penal institution, which fits the regulatory 
definition of a public institution. Thus the 'individual is an irmite 
of a public institution and is excluded franMedicaid coverage. 

'Ibe Manual continues on the subject of prisoners with the following 
infonmtion: 

"by the act of incarceration, the State asst.mes 
full responsibility for the prisoner's care, where­
ever provided. His "irrmte" status continues until 
the indictmmt is dismissed or he is released fran 
custody either as "not guilty" or for sore other 
reason (e.g., bail, parole, pardon). An individual 
who is on furlough fran a prison (e.g. under a 
rehabilitation program) is still under the custody 
of the penal systen and rB11iins an 'iI'l11lte' until 
he is released or pardoned." 

'fhe language is addressed to a situation in which it .is anbiguous 
where an individual should be considered to "live." The ·guidelines 

· establish that an individual irq>risoned in a penal institution is not
considered to cease "living" in that institution just because he IIBY
be physically rElll)ved fran that envirol'l"tEnt on a short-tenn basis.
'fhe fact that an individual is on furlough fran the institutional setting
in which he otherwise resides is not considered to change the locati.on
of the individual's residence. Terrporary physical whereabouts notwith­
standing, the individual has been placed in a particular institutional
facility. He constructively "lives in" that facility,even though he
is spending a certain B1Dunt of time outside its institutional walls.

�/ A penal institution is clearly not a "public educational or voca­
tional training institution," which persons attend "for purposes 
of securing education or vocational training." 
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As wi 11 be seen, it is this nexus with having "lived in" .a particular 
public institution which, under the regulation, is the only test that 
nBY be applied in this regard. Control by the penal system cannot be 
used as an alternative test. 

'lbus, it is irrportant to recognize here that the guidelines concerning 
a furloughed prisoner do not and cannot introduce a new exception to 
the basic regulatory definition of an !'illlllte." The statenent 

·"An individual who is on furlough fran a prison
(e.g., under a rehabilitation program) is st i 11
under the custody of the penal system and rercRins
an 'il'IIllte' until he is released or pardoned"

cannot, consistent with current regulations, refer to being "under the 
custody of the penal system" as the detennining factor.of "iI1JBte" status. 
Rather, the stataIEnt 1111st be viewed to reflect an adninistrative judg­
ment that an individual still within the custody of the penal system 
and sirrply on "furlough" fran confinaIEnt to an institutional setting 
continues constructively to "live in" that institutional facility. 
II1JBte status in such a case, however, is still established under the 
basic regulatory standard, that is, under the general rule that only 
a person who "lives in" a publi c insti tut.ion is an "illffite" tht?reof. 

'lbe next paragraph in the guidelines associated with 42 C.F.R. 
§435.1009 reads as follows:

A person is considered an iI1JBte of a penal insti­
tution if he is incarcerated under process of the 
penal system, whether the offense is a misdaneanor 

·or a felony or is a delinquent act; for exmrple,
_if he is serving a sentence in a prison or other
correctional institution, or if while serving his
sentence, he is transferred to a nEntal or other
medical facility.

'lbe word "incarcerated" as· used here irrplies conf inEnEnt to a physical 
placaIEnt or institutional facility. Thus a facility in which a person 
is confined "under process of the penal system" is to be considered 
a "penal institution." Since the immdiately preceding paragraph of 
the guidelines effectively categorizes "penal institutions" as "public 
institutions," the point is of sare irrportance. 

The paragraph also nBkes it clear that a person's status as an 
illffite of a penal institution, and thus of a public institution, is 
unaffected by distinctions of degree or quality of the offense cannitted. 
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by the individual. 'Illus an individual· is an irnBte of a penal institu­
tion whether the reason for his incarceration is a felony, a misdaneanor, 
or an act of delinquency. 'Ille relevant criterion, as dictated by the 
regulations, is not why he has been incarcerated, but sirq:>ly whether 
he presently "lives in" a facility defined as a "public institution." 

Moreover, not only prisons, but "correctional institutions," such 
as those to which juveniles adjudicated to be delinquent might be as-
signed, are covered by the term "penal institutions." Because correctionai insti· 
tut ions within the juvenile justice sys ten are·, theoretically, dedicated 
towards a purely rehabilitative goal rather than a punative or "penal" 
purpose, confusion as to whether a facility such as, for ex8rJ1?le, a 
refor1111.tory is included in the term "penal institution" could arise. 
'llle aaninistrative guideline is responsive to this potential confusion. 

'Ille guidelines further state that a person incarcerated in a public 
institution under process of the penal systen retains his "irnBte of 
a public institution" status even 

"if while serving his sentence, he is transferred 
to a mental or other medical facility." 

Like the provision relating to an individual on furlough fran a 
prison, this language concerns the concept of a constructive residence. 
An illlllte of a penal institution who, while serving his sentence, is 
transferred to a 112ntal or other 111:!dical facility is still considered 
to "live in" the public institution in which he was incarcerated under 
the penal systen. 'Ibat such an individual is considered an "illlllte 
of a public institution" despite the fact of ·his physical presence in 
a medical facility does not conflict with the general rule that a patient 
in a medical institution is not defined as an "illlllte of a public in­
stitution." 

A medical institution cannot, consistent with the Medicaid Act, 
be categorized as a public institution for purposes of excluding its 
patients franMedicaid coverage. However, the statutory language ex8'Jl)ting 
a "patient in a medical institution" fran public institution illlllte 
status is properly interpreted with reference to the regulatory definitions 
of the phrase "in an institution" as well as of the word "patient." 

It is also irq:>ortant to resolve any potential anbiguity concerning, 
(a) whether an irmite of a public institution loses that status by being
transferred to a medical institution, and (b) whether an individual
could be considered to be both an irmite in a public institution and
a patient in a JIEdical institution, and, if so, which set of regulations
govern in that case •
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Regulations state that a 

and that 

"Patient" means an individual who is receiving 
needed professional services that are directed by 
a licensed partitioner of the healing arts toward 
rmintenance, illl)rovanent, or protection of health, or 
lessening of illiness, disability, or pain. 

"In an institution" refers to an individual who is 
adnitted to live there and receive treatnEnt of services 
provided there that are appropriate to his requiranents. 
(sq,hasis added). 

Thus, an individual is not a "patient in a medical institution" 
under the Medicaid statute unless he has been adnitted to "live" in 
a medical institution. The Manual provisions indicate that a prisoner 
who ls transferred fran a penal institution to a medical facility is 
not considered to canrence "living in" the 1redical facility; and thus 
is not considered a 11 pati"ent 11 "in" that facility for Medicaid purposes. 
Rather, he is considered to continue to "live in" the penal institution 
to which he has been sentenced. Such an indi'vidual is an "i11mte of 
a public institutioni'.because he "lives", albeit constructively, in 
a penal institution; not because he is in the custody of the state or 
because he is "detained by legal process under the penal systan." 

. The Manual is unfortunately phrased in a rmnner which, read out 
of context, appears to indicate that an individual's status under the 
legal systen is a criterion upon which exclusion fran Medicaid coverage 
rmy be based. 10/ However, such an interpretation rrust be rejected 
because it lacks"""9an adequate foundation in the Medicaid statute and 

lO/ 'Ibis misconception could easily result fran an out-of-context reading 
of the statanent: 

'When a person is detained by legal process under the penal 
systen, he cannot attain status as in inpatient of a medical 
facility for purposes of Medicaid" 

The statanent · is a valid interpretation of the law only if it is understood 
that the .involved individual has been, at least initially, detained 
by legal process under the penal systen in ! penal institution. When 
read in conjunction with the succeeding sentences, the statanent quite 
apparently refers to instances of teJll)Orary absence or transfer fran 
penal institutions to which indivlduals have been confined. 
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its irq;,lanenting regulations. Absent specific circunstances which are 
clearly set forth in regulations as exceptions to the general rule, 
the test of exclusion fran Medicaid coverage as an "irrm.te of a public 
institution" is whether an individual "lives in" a publi c  institution 
other than a medical institution. 'lbe Medical Assistance Manual does 
not have the legal authority to substitute for this clearly articulated 
regulatory standard, a different standard revolving around whether or 
not the state has custody of an individual as an accused or convicted 
criminal. 

Such an interpretation would also potentially exclude franMedic�id 
individuals on parole whose conditions of parole contain stringent 
restrictions on where they can live and travel; such individuals could 
easily be considered "detained by legal process under the penal systen." 

'Ille next paragraph of the Manual, however, is even Ill>re misleading 
in regard to the application of the "irrm.te of a public institution" 
exclusion. 

'lbe Manual states: 

.Furthent¥>re, even if he has not been transferred 
fran a prison or other correctional institution, 
but is sent directly to a nEdical institution 
(e.g., for a nEntal examination or because he 
has been found mentally incarpetent to stand 
trial), he is not considered a patient therein 
for purposes of Msdicaid coverage. However, if 
the court cannit:nEnt to a ITEntal institution were 
to follow a verdict of "not guilty by reason of 
insanity," the individual is not in custody as 
an accused nor as a convicted criminal and so 
IDlY be entitled to Medicaid coverage (if he is 
eligible). 

Thus it is asserted that "a person detained by legal process" !l/ 
is not to be considered a "patient" in a tredical institution for Medicaid 
purposes. By ent)hasizing this policy in connection with individuals 
sent directly to a medical institution for a mental examination, diagnosis, 
or psychiatric tre�tllEnt pending a determination of carpetence to stand 
trial, the Manual irrplies that these individuals are necessarily excluded 
fran Medicaid coverage as "irrm.tes of public institutions." This con-

!l/ As referred to in the preceeding paragraph •
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clusion oversteps the bounds of reasonable interpretation of the relevant 
statutory and regulatory provisions. Living in a ITEdical institution 
as a patient does not, under the l\lledicare statute, qualify as living 
in a public institution for purposes of Medicaid coverage. According 
to the Manual, persons "detained by legal process under the penal system" 
are not to be considered patients in ITEdical institutions. Such a policy, 
applied to persons who otnerwise fit th_e regulatory definition of a 
"patient," could be justified on the basis that such individuals are 
not considered to "live in" the JTEdical facilities to which they are 
adnitted. However, in order to ITEet the regulatory definition of an 
"irma.te of a public institution," such individuals would nevertheless 
have to live, actually or constructively, in sore "public ins ti tut ion." 
The fact that these individuals are not considered to live· in JTEdical 
facilities to which they have �en adnitted does not necessarily es­
tablish that they do live in public institutions other than these JTEdical 
facilities. Without sane identifiable public institutional residence, 
they cannot be categorized as "inmtes of public institutions" consistent 
with the regulatory definition of that term. Nor do we believe that 
a present intent by the state to transfer the individual to a specific 
public institution at sane later date supplies the requisite nexus. 

When an individual's physical presence in a JTEdical institution 
interrupts, or follows transfer fran, incarceration in a penal institu­
tion, there is at least an identifiable institutional facility, other 
than the rredical institution, in which that individual may legitimately 
be considered to continue to- live. lf a person detained by leg11I pro­
cess is sent directly to a ITEdical institution, however, there is no 
other "public institution" of which he may be considered, even constructively, 
to be an i1TIBte. Irrespective of such a person's status under the penal 
sys ten, he cannot be considered an "inmte of a public ins ti tut ion.'"' 
Insofar as the adninistrative guidelines int>lY that, by virtue of being 
"detained by legal process under the penal systen," an individual may 
be excluded fran Medicaid coverage as an "inmte of a public institution", 
even though he does not live in a facility defined as a public institution, 
the guidelines are directly in conflict with 42 C.F.R. §435.1009 and are 
therefore invalid. 

The final paragraph of the Medical Assistance Manual concerning 
"Cmmi tJTEn t to _Public Institutions Under the Penal Sys ten" could al so 
be misleading without clear recognition of this principle, i.e., that 
an irma.te of a public ins ti tut ion IT1Jst in sane sense "live in" a govern­
rrental ly adninistered institutional facility that is not excluded by 
regulations fran the definition of a "public institution." This par­
agraph states: 
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Children who have been cannitted by the court to 
a correctional institution for detention in 
connection with a violation of the law are 
considered iJ'ITlltes of a penal institution and 
are not eligible for Medicaid, nor are children 
who are teq,orarily sent to diagnostic or evalu­
ation centers (which are aaninistered by a govern­
rrent agency) for a detennination of the !lJ)St 
appropriate institutional placanent resulting fran 
a court order (or cannjtrrent under the penal systen. 

'lbe first portion of this paragraph rrerely clarifies the point 
that children are not exerpted fran categorization as "iJ'ITlltes of public 
instit utions" for purposes of the statutory exclusion frail Medicaid 
coverage. Neither the Medicaid statute nor its irq,lsnenting regulations, 
in fact, provide a basis for excepting children fran the otherwise appli­
cable provisions of the law and regulations concerning "iJ'ITlltes of public 
institutions." 12/ However,. the statanent that Medicaid coverage is 
denied to "children who are terporarily sent to diagnostic or evaluation 
centers (which are aaninistered by a goverrntent agency) for a deter­
mination of the 11X>st appropriate institutional placanent resulting fran 
a court order for cannitrrent under the penal systen" is misleading in 
its breadth. 

It is probably within the bounds of valid aaninistrative discretion 
to detennine that, as a 1111tter of policy, the children described here 
are not excepted fran the Medicaid definition of "iJ'ITlltes of public 
institutions" as individuals living in public institutions for only 
"teq,orary" periods." If these children are to be cannitted to institutional 
placanents under the penal systen, their period of residence in public 
institutions 1111y legi ti1111tely be viewed as llX>re than "tenporary" under 
the rreaning of §435.1009. Such a view is rationally supportable even 
if a child's initial placanent in a public institution is predictably 
short-tenn.· Although the child 1111y be in a particular public insti-
tution on a purely teq,orary basis, he will clearly be living in a public 
institution of sore type for 11X>re than a "terporary" period. 

,!11 Although we note that a bill was introduced in the House of Repre­
sentatives wl)ich proposes to snend the Medicaid statute to 1111ndate 

Medicaid eligibility for certain children in juvenile institutions. 
See §14 of the "Chil d  Health Assurance Act of 1978" (H.R. 13611) 
Introduced July 26, 1978 • 
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However, the rule set forth in this paragraph of the guidelines 
is valid only where the diagnostic or evaluation centers to whi.ch chil­
dren are initially sent are legitirmtely categorized as "public institu­
tions" for Medicaid purposes. If any of these facilities are actually 
"rredical institutions" as defined by §435.1009, children placed in those 
facilities who have never resided in any other institutional placanents 
cannot as yet be considered to "live in" public institutions, or con­
sequently be said to have "inm.te" status. 

As in the case of adults, the prilmry test of status as an imnte 
of a public institution rrust be, as dictated by federal regulations, 
whether an individual "lives in" a facility defined as a public insti­
tution. If an individual cannot rationally be viewed as "1 i ving in" 
seine identifiable public inst i tµt ion, his imBte status is legally in­
supportable. 'Ibe fact that such an individual is in stete custody and 
is destined to live in such a facility at a later tirre does not alter 
his current lack of. status as an "irm1te of a public institution." 

In s\11111iry the valid provisions of the guidelines that appear in 
the Medical Assistance 1\/lanual under the heading "Canni trnmt to Public 
Institutions Under the Penal Systen" prirmrily serve to clarify the 
question of where individuals are considered to "live" under certain 
Elri:>iguous circunstances. Under the Secretary's interpretation of the 
regulations, persons "detained by legal process under· the penal sys ten" 
rmy be considered to "live .in" penal institutions even during periods 
of physical absence fran those facilities. Although sanermy disagree 
with the rationale behind .this policy, it is not inconsistent with the 
law and regulations. ·In general, the guidelines are addressed to sit­
uations in which an individual is associated with a particular public 
institution to an extent that at least arguably irfl)lies 11resident" status 
in that institution. In such situations, it is within the Secretary's 
discretion to determine that involved individuals are covered by the 
regulatory language referring to persons who "live in" public insti­
tutions, even though the "irrmtes" rmy be, for a time; physically located 
outside of t_hose particular institutional facilities. In addition, 
these guidelines are to sane extent directed towards clarifying the 
circllll'3tances in which an individual's institutional residence is.con­
sidered to be "terporary" in the sense that precludes "irmate" status 
under Medicaid regulations. 

Insofar as the guidelines rrerely clarify the adninistrative inter­
pretation of tenns that are not further defined in regulations (such 
as the concept of "living in" an institution, or public institutional 
residence for a "tE1Tporary period pending other arrangemmts"), they 
represent valid and rreaningful·aaninistrative rules. Insofar as they 
irrpliedly set forth alternative tests of public institutional irmate 
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status that are inconsistent with the regulatory definition of that 
status, the guidelines are incorrect interpretations of law and should 
not be followed. 

'Ihe Opinion 2f !.!!! Virginia Attorney General 

In the light of current regulations regarding irJTBtes of public 
institutions the Novari:>er 24, 1976 Opinion of the Virginia Attorney 
General has t\\10 major flaws as a guide to proper categorization, for 
Medicaid purposes, of juyeniles Jn the custody· of the State Depart:rTEnt 
of Corrections. 

'Ihe first flaw is attributable sirrply to the passage of time. 
At the time the Opinion was written, federal regulations excepted only 
"medical institutions" and "intennediate care facilities" fran the defi­
nition of "public institutions." As of March 10, 1978, the relevant 
regulations were arended to except "publicly operated camJJ11ity res­
idences which serve no JIDre than 16 residents" fran the definition of 
public institutions. 13/ Accordingly, the Attorney General's judwrent 
regarding the appl icabITity of the "il'llllte of a public institution" 
exclusion to children in certain goverrtnentally adninistered facilities 
may have to be reassessed. 'Ihe factual infonnation provided in the 
Attorney General's Opinion, however, is insufficient to form a basis 
for any meaningful judgS1Ent of the extent to which the new "camJJ11ity 
residence" exception affects the current validity of the opinion. 14/ 

'Ihe second fallacy in the Attorney General's Opinion is the assertion 
that certain juveniles are properly categorized as il'lllltes of public 
institutions, and hence excluded.franMedicaid coverage, on the basis 
of the fact that they are within the "adninistrative control," i.e.,
in the legal custody of, the Department of Corrections. 15/ 

� 

13/ See 43 F.R. 9816. 

14/ 'Ihe regulations ·also exclude fran the definition of a "publicly 
operated canrunity residence for 16 or fewer residents" 
(iii) Correctionalor holding facilities for individuals who are
prisoners, have been arrested or detained pending disposition of
charges, or are held under court order as material witnesses or
juveniles.

!2_/ See Attorney General's Opinion at pg. 136: "These juveniles are 
il'lllltes of public institutions because they are under the Depart­
ment's (i.e., C.Orrections) adnin1strative control." 
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As has been discussed above, federal regulations do not permit 
classification of an i.ndividual as an "inm.te of a public institution" 
unless that individual 11By reasonably be considered to live in a facil­
ity defined as a "public institution." The regulations, rrDreover, 
absolutely preclude a "rredical institution," "intennediate care facil­
ity," or "publicly operated canruni ty residence that serves no rrDre 
than 16 residents" fran being considered a "public insti tutionr1 for 
purposes of excluding its irmi.tes fran �dicaid coverage. Thus, the 
fact that a juvenile is within the "aaninistrative control" of the 
Departirent of Corrections.cannot be determinative of status as an irmite 
of a public institution where the juvenile clearly does not live in 
such an institution. Although there ll!lY be cases in which a juvenile 
in the Departm:mt of Corrections' custody can be considered an "imate 
of a public institution" despite physical presence in a rredical facil- · 
ity; the rationale for such classification nllst be that the juvenile, 
at least constructively, "lives in" another facility included in the 
regulatory definition .of a "public institution." The aaninistrative 
control of the·Depar'brent of Corrections is, under no circllilStances, 
the fact determinative of 'Medicaid eligibility. 

It is apparent that this error in the Attorney General's Opinion 
concerning institutionalized juveniles is the product of misJeading 
language in the Adninistrative Assistance Manual. As has previously 
been discussed, Part 4, Para 4-50-20C of the Manual 1rrplies that in­
dividuals in rredical institutions are nevertheless "inm.tes of public 
institutions" because they are "detained by legal process under the 
penal systen." . On the basis of these adninistrative guidelines, the 
Attorney General's conclusion that for certain children in rredical in­
stitutions "the determining factor is one of control, rather than of 
location" is understandable. Nevertheless, adninistrative guidelines 
notwithstanding, the Attorney General's conclusion in this regard is 
incorrect because it is inconsistent with the regulatory definitions 
applicable to institutional status. Contrary to the Attorney General's 
Opinion, the relevant question to be answered with respect to each cate­
gory of juveniles rrentioned is sirrply whether the involved children 
live in facilities classified by regulation as public ins ti tut ions. 
Under no circllilStances can the "adninistrative control" of the Depart­
rrent of Corrections be the factor that establishes a juvenile's status 
as an "irmtte of a public institution." 

On the basis of the fact that the 1976 Attorney General's Opinion 
does not address the effect of recently pr<lllllgated regulations con­
cerning publicly operated cal111.lnity residences and since the Attorney 
General was apparentl y  laboring under a misconception of the relevant 
er iter ion to be applied in determining "iram.te of a public institution" 
status in certain circllilStances, the validity of the conclusions reached 
in that opinion llllst be reassessed. The limited facts provided in the 
Attorney General's Opinion, however, are not adequate to serve as a 
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basis for final detenninations of the eligibility status of each of 
the groups of juveniles nentioned therein. At this point, therefore, 
it is inpossible to do 11Dre than note that the validity of the Attorney 
General!s conclusions regarding categories 6 - 12, 15, and 17 - 20 is 
at least questionable. Many of these conclusions could conceivably 
be altered by the application of regulations concerning "publicly oper­
ated canrunity residences." 'nte Attorney General's conclusions regard­
ing children in categories 11, 12, 19, and 20, 11Dreover, were apparently 
not based upon application of legally correct eligibility criteria, 
and thus should be re-evaluated in light of the relevant regulatory 
definitions. 

cc: Jmnes C. EshelllBn 
Jmnes F • .Mellady 
Stephanie Naidoff 
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c=-i-.i,,C,1,W[·A.TH or V1<>G;N1A 

HOUSE OF DELEGATES 

RICHMOND 

November 17, 197E 

h:>r1orable J. Marshal I Colerr,an 
Aiiorney General of Virginia 
Supreme Court oui I ding 
4th Floor 
Richmond, Virginia 23219 

Dear Mr. Coleman: 

During the 1978 Session of the General Assembly, House Joint Resolution 
No. 46 directed that a study be conducted of the medical needs of children in 
State and local care and custody. I have cnaired thaf study this year. One 
Oi the primary issues considered during this siudy has been the nature of 
:--i0dicaid el igibi I ity requirements applicable to juveniles in ihe custody of 
-!'he State E:.oard of Corrections or in corr.munity-bcsed residential care iaci I­
i ties funded wi�h Corrections nonles. An cpinion of the Office cf the 
Aitorney General issued November 14, 1976 ruled that these children are in­
eligible for �edicaid benefits. 

The legislative subcommittee whicn I chair rec;ues�ed and r,as received 
a review of the November, 1976 opinion by the Office ci General C0�nsel oi 
the Department of Health, Education and �el fare. The Philadelphia Regional 
Office of HE� has been most cooperative in representing Virginia's interests 
in this regard by seeing thijt this matter received expediii�us review and 
favorable action. 

Ai a November 14th meeting of the Joint Subcommittee, representatives 
of the Philadelphia Regional Office of HEW presented the opinion of. the Office 
of General Counsel which is enclosed and which has determined that Virginia's 
practices in this area are not in conformity with applicable Rrovisions of 
federal law and regulations in several significant respects. The Subcommittee 
asked that I request you to review this opinion and report to this legislative 
stuoy on what steps wi I I now be taken to see that Medicaid benefits·are now 
extended to those children eligible under the guiciel ines set out in HEW's 
opinion. The Subcommittee is anxious for the barriers which exist in Virginia 
to adequate medical coverage tor children in State and local care and custody 
to be removed expeditiously. 
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It is crucial that we receive a quick reply on this matter in order 
for the Subcommittee to·fcrmulate its recommendations to the 1979 Session 
of the Gen�ral Assembly which may include additions to the budget of the 
t1ed i ca id Program to cover the costs of the new e Ii g i b I e chi l.drer;i. 

Thank you fpr yo�r prompt attention to and assistance in this matter. 

Enclosures 

CC: Jean L. Harris 
Don Terrell Hutto 
J • B'. Ken I ey 
Wi I I lam L. Lukhard 
Roy T. Perez-Daple 
Hunter 8. Andrews 
John D. Gray 
H. Selwyn Smith
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MARSHALL COLEMAN 

OFFICE OF THE ATTORNEY GENERAL 

SUPREME COURT BUILDING 

ilOI EAST BROAD STREET 
RICHMONO,VIRGINIA 23219 

804-786-2071

November 22,· 1978 

The Honorable Norman Sisisky 
Member, House of Delegates 
P. O. Box 401.0 
Petersburg., Virginia 2"38 03 

Dear Delegate Sisisky: 

The letter opinion of the General Counsel's Office of 
the United States Department of Health, Education and Welfare 
concerning medicaid eligibility of children in the cu�tody 
of the Department of Corrections has been reviewed. The 
opinion indicates that the November 24, 1976, opinion of the 
former Attorney General is no longer accurate because of 
recent amendments to the medicaid regulations and because of 
misleading language in the Medical Assistance Manual. 

In my judgment, the letter of the General Counsel's 
Office has delineated with sufficient specif_icity the factors 
which the Commonwealth must consider in determining eligi­
bility for these juveniles,-assuming that they otherwise 
meet the income eligibility standards for medicaid. That 
being the case, it is my advice that the Department of 
Corrections take the appropriate steps to apply for medicaid 
benefits for.these juveniles with the Department of Welfare, 
which performs the eligibility determinations for medicaid • 

52 



·-

The Honorable Norman Sisisky 
Page 2 
November 22, 1978 

I have some reservations, in view of the letter of the 
General Counsel, about stating categorically that all the 
juveniles in any one of the particular classes of juveniles, 
previously held- to be ineligible, is now eligible. Rather, 
it appears that the Department of Welfare will have to 
consider each case on its own-merits. Consequently, I would 
suggest that the Departments of Corrections and of Welfare 
with the assistance of the Department of Health re-evaluate 
the situation. -If any uncertainties remain after their re­
evaluation, my office is, of course, ready to assist in any 
way that it can. 

With kindest r�gards, I remain 

4:26:142 

cc: Jean L. Harris 
Don Terrell Hutto 
J. B. Kenley 
William L. Lukhard 
Roy T. Perez-Daple 
Hunter B. Andrews 
John D. Gray 

Marshall Coleman 
Attorney General 
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C01\11[MONWEALTH of VIRGINIA 

January 2, 1979 

Information Bulletin (79-5) 

Distribution: Judges, Juvenile and Domestic Relations Court 

Subject: 

Directors, Court Services Units . . . 
Su�erintendents/Directors of Publi� Welfare/Social Services 

MEDICAID ELIGIBILITY OF CERTAIN CATEGORIES OF JUVENILES 

Currently, certain categories of children in the juvenile justice and 
welfare systems are excluded from medical coverage under Title XIX, 
Medicaid. A recent opinion from the Office of The General. Counsel, 
Department of Health, Education and Welfare has resulted in a re­
interpretation of Medicaid eligibility criteria applicable to these 
juveniles. 

The General Counsel opinion stipulates that administrative control of 
a child by the Department of Corrections is not a factor in determining 
eligibility for Medicaid. Placement in publicly operated community 
residences which serve no more than 16 persons is, also, not a con­
sideration as long as the residence is not a correctional or holding 
facility for individuals who are prisoners, have been arrested or 
detained pending disposition of charges or are held under court order 
as material witnesses or juveniles. This modification to the definition 
of publicly operated community residences continues to exclude from 
�ledicaid eligibility children placed in jails, learning centers and 
secure and .less secure detention facilities. 

Children residing outside of their own homes who will be eligible for 
determination of �ledicaid eligibility as a family unit of one, include: 

1. 

.) .

Children residing in facilities serving no more than 16 persons 
operated by cities, counties and/or commissions pursuant to 
Section 10.1-313, Code of Virginb. These f:1cilities include 
cr1s1s intervention centers, outreach programs, group horr,es, and 
family oriented group homes; 

Children committbl tu the Depart;;,ent 0f Corre.::tions and residing 
in State operated foster homes and group homes serving no more 
than 16 persons; 

Children in custody of the Department of Corrections placed in 
private facilities pursuant to Section 16.1�286, Code of Virginia; 

�- Children for whom local boards of welfare have been assign�d 
responsibility for aftercare supervision pursuant to Section 
16.1-293, Code of Virginia; 
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5. Children in joint custody of a component of the juvenile ju5tice
system and a local welfare board if not placed in a precluded
facility.

Determination of eligibility for Medicaid for children in their own 
homes, under court ordered supervision or aftercare, is based on the 
income of the total family unit. · 

This Bulletin is for information purposes only. Staff of the Virginia 
Departments of Health, Welfare and Corrections are working cooperatively 
to develop policy for implementation of these new regulations. The 
date for initiating applications will be March 1, 1979. More detailed 
instructions and procedures will be issued prior to that time. Unpaid 
medical bills will be covered for a period of 90 days prior to the 
date of application for children determined Medicaid eligible. 

Locai Welfare Departments should retain this Bulletin until these 
changes are incorporated in the Social Services Manual, Chapter 5000 -
Foster Care and Chapter 200 of the Medicaid Manual. 

o,,k;_ t:f � 
William L. �

t'

-� "'

�� 
�ri.Hutto 
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APPENDIX F, Exhibit 1 

VIRGINIA 

Virginia State Department of Health 
109 Governor S1reei 
Akhmonr!. Virginia 

23219 

October 6, 1978 

Mr. William L. Lukhard, Commissioner 
Department of Welfare 
8007 Discovery Drive 
Box K-176 
Richmond, Virginia 23288 

Dear Mr. Lukhard: 

__ . ... .  -... -:-=· · ., 

At the request of Mr. Ray Sirry, we have prepared an informational letter 
about the potential for residential facilities to enter into contract with the 
Virginia Medical Assistance Program for payment of the medical and psychiatric 
component of the care of children placed by local departments of social services. 
Such a contract has been in effect several years with Edgemeade. Mr. Sirry be­
lieves that other facilities may wish to make similar contracts with the -Virginia 
Medical Assistance Program. 

Federal regulations provide for certain state contracts for the provision 
of or payment for medical and remedial services under Title XIX of the Social· 
Security Act. The provisions for these contracts are enumerated in 42 CFR 449.82; 
A 11contractor 11 may be one of several kinds of organizations providing care on a 
prepaid capitation basis, Included are private nonmedical institutions, such as a 
child-care institution or a maternity home, which provides medical care through 
contracts or other arrangements with medical providers, and which receives pay­
ments on a prepaid capitation basis thr•ough contract with the Medicaid single 
State agency. 

The institution must be willing and able to identjfy the.medical and 
psychiatric treatment component of the cost of care of program recipients. The 
Virginia Medical Assistance Program can then enter into contract to pay a monthly 
rate· for the anticipated cost of these services at a fixed rate per resident. 

The kinds of services that may be included in these contracts include in­
dividual and group psychotherapy, psychological evaluation, social work evaluation, 
medication, and physician services. The residential facility should continue to secure 
medical care not available at the facility from physicians and other medical faci­
lities in the conununity. For these services, the Virginia Medical Assistance Program 
will arrange for reimbursement directly to the provider. 
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Further details will be worked out directly with any facilities desiring 
to explore such a contract. Facilities {nterested in expioring this potential 
source of reimbursement should contact Malcolm Perkins, Administrator, Professional 
Services, Virginia Medical Assistance Program, 109 Governor Street, Richmond, 
Virginia 23219. His teleppone num1?er is (804) 786-7781. 

cc: 
J 

Mr. Ray Sirry 
Ms. Lelia Hopper 
Mr. Bill Baker 
Mr. Malcolm Perkins 

Sincerely, 

{:� 
Director 
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APPENDIX F, Exhibit 2 

·VIRGINIA

Dear Service Provider: 

Virginia State Department of Health 
109 Governor Street 
Richmond. Virginia 

23219 

·November 29, 1978

It is our understanding that one or more children have been 
placed in your facility by the Virginia Department of Welfare. 
This letter is to acquaint you with a means of financing certain 
of the needs of these children and to ascertain your interest in 
entering into a contract with our Virginia Medical Assistance 
Program (Medicaid). 

Federal regulations provide for state contracts for the 
provision of or payment for medical and remedial services under 
Title XIX of the Social Security Act. The provisions for these 
contracts are enumerated in 42 CFR 449.82. A "contractor" may 
be one of several kinds of organizations providing care on a 
prepaid capitation basis. Included are private non-medical 
institutions, such as a child-care institution or a maternity 
home, which provide medical care through contracts or other 
arrangements with medical providers, and which receive payments 
on a prepaid capitation basis through a contract with the Medi­
caid single State agency. 

The institution must be willing and able to identify the 
medicai and psychiatric treatment component of the cost of care 
of program recipients. The Virginia Medical Assistance Program 
can then enter into a contract to pay a monthly rate for the 
anticipated cost of these services at a fixed rate per resident 
eligible for medical assistance. 
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The kinds of services that may be included in these contracts 
include individual and group psychotherapy, psychological evalua­
tion, social work evaluation, medication, and physician services. 
The residential facility should continue to secure medical care 
not available at the facility from physicians and other medical 
facilities in the community. For these services, the Virginia 
Medical Assistance Program will arrange for reimbursement directly 
to the provider. 

Further details will be worked out directly with any facili­
ties desiring to explore such a contract. Facilities interested 
in exploring this potential source of reimbursement should con­
tact Mr. M. O. Perkins, Administrator, Professional Services, 
Virginia Medical Assistance Program, 109 Governor Street, Richmond, 

· Virginia 23219. His telephone number is (804) 786-7781.

Sincerely, 

f:�o. 
Director 
Virginia Medical Assistance Program 

cc: Mr. William L. Lukhard 
Ms. Lelia Hopper 
Mr. M. O. Perkins 
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