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·COMMONWEALTH of VIRGINIA

Charles 8. Walker
Secretary of Adm,nistrallon and Finance

Office of the Governor
Richmond 23219

October 31, 1980

The Honorable Stanley C. Walker, Chairman
General Laws Committee of the Senate
Post Office Box 11266
Norfolk, Virginia 23517

The Honorable Thomas W. Moss, Jr., Chairman
General Laws Committee of the House of Delegates
1505 First Virginia Bank Tower
Norfolk, Virginia 23510

Gentlemen:

Pursuant to Senate Joint Resolution 148 agreed to by the
General Assembly in its 1979 session, I transmit the final re­
port of the Study of Virginia Procurement Law. The Advisory
Committee or Task Force established in 1979 was chaired by
the Director of the Department of General Services and com­
prised of members representing the private sector, as well as
Federal, State, and local governments. The study was under
the direction of Robert P. Kyle, former Assistant Attorney Gen­
eral and Acting Director of the Division of Purchases and Supply
during 1979.

The Advisory Committee has carefully reviewed our existing
statutes and evaluated these with respect to requirements for
the handling of Federal grants, the statutes of other states,
the provisions and recommendations of the Model Procurement Code
as approved by the American Bar Association, and certain charter
provisions applicable to local governments in Virginia. The pro­
posed legislation contained in this report would repeal certain
existing State law and put in place general law applicable to pro­
curement by the State, as well as its political subdivisions. The
proposed legislation is sufficiently specific to require proper
procurement procedures but also reasonably flexible to afford lo­
cal governments the opportunity to structure their detailed pro­
curement procedures to meet their specific needs.

I commend this study for your serious consideration in en­
acting the proposed legislation to modernize and broaden the
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procurement laws of this Commonwealth consistent with the
requirements of present day procurement for governmental enti­
ties.

yours,

6
B. Walker

di

cc: The Honorable John N. Dalton



SENATE JOINT RESOLUTION NO. 148

Providingfor a study ofthe State procurement laws under the direction ofthe Chairmen
ofth~ Committees on General Laws of the Senate and House ofDelegates.

Agreed to by the Senate. February 21,1979
Agreed to by the House of Delegates, February 19, 1979

WHEREAS, substantial funds are expended each year by the Commonwealth and her
political subdivisions on the acquisition of construction, services. printing and supplies; and

WHEREAS, efficient procurement of these items results in significant savings to the
people of this Commonwealth; and

WHEREAS, public confidence in the efficient, impartial, and professional procurement of
these items is essential; and

WHEREAS, no comprehensive study of the procurement laws of this Commonwealth,
which are scattered throughout the Code of Virginia, has ever been undertaken to ensure that
these objectives are attained to their fullest extent under Virginia law; now, therefore. be it

RESOLVED by the Senate of Virginia, the House of Delegates concurring, That the
Secretary of Administration and Finance is requested to form a Task Force composed of ap­
propriate public officials and employees to undertake a study of the public procurement laws of
Virginia.

The Secretary shall coordinate the development of the study with the Chairmen of the
Committees on General Laws of the Senate and House of Delegates and shall consider and
report to the Committees on General Laws of the Senate and House of Delegates on the
desirability or feasibility of public contract legislation applying uniformly to the State and
cities, counties, and other political subdivisions. It shall evaluate current and proposed
procurement legislation in light of requirements for the handling of federal grants. It may
compare the Virginia law with legislation adopted in other States and with the Model
Procurement Code approved by the American Bar Association. The Secretary shall also
coordinate his studies with and cooperate with the Joint Subcommittee to study the selection
process for architects and engineers for capital projects for the State and its political sub­
divisions to avoid any duplication of effort and to insure a full and complete inquiry into the
selection process.

AU State agencies and political subdivisions shall cooperate with the Task Force in its
study.

The Task Force shall make an interim report to the Committees on General Laws of the
Senate and House of Delegates, not later than December one, nineteen hundred seventy-nine,
and a final report no later than November one, nineteen hundred eighty, whereupon the Task
Force's existence shall terminate.
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Introduction
A study of the laws on public procurement in Virginia

was authorized by Senate Joint Resolution 148, adopted
at the 1979 Session of the General Assembly. That
resolution directed the Secretary of Administration and
Finance to establish a Task Force which would consider
and report to the Committees on General Laws of the
Senate and House of Delegates on the desirability or
feasibility of public contract legislation applying
uniformly to the State and cities, counties, and other
political subdivisions. It would evaluate current and
proposed procurement legislation in light of
requirements for the handling of federal grants. It
would compare the Virginia law with legislation
adopted in other st~tes and with the Model Procurement
Code approved by the American Bar Association. The
resolution required an Interim Report by December 1,
19791

, and a Final Report by November 1, 1980.
Across the nation, much attention has been devoted

during the last decade to the adequacy of the statutory
structures within which public procurement activities
are conducted. In the early ] 970's, for example, the
federal Commission on Government Procurement
published a report which led to the establishment of the
Office of Federal Procurement Policy. In 1975, the
Council of State Governments published a lengthy study
of State and local government procurement. Shortly
thereafter, the American Bar Association, with funding
from the Law Enforcement Assistance Administration,
undertook the development of a Model Procurement
Code, a model state statute encompassing both State
and local government procurement. The American .Bar
Association's House of Delegates approved the Model
Procurement Code early in 1979. The federal govern­
ment has also announced that the procurement systems
of recipients of federal grants would have to meet
certain standards. The final version of these standards
was published in August, 1979, as Attachment 0 to
OMS Circular A-102.

Thus. in embarking on this study, Virginia is par­
ticipating in a national development, rather than
reacting to allegations of deficiencies in public con­
tracting in the Division of Purchases and Supply, the
Department of Highways and Transportation, or local
governments. This study is more comprehensive, for it
involves nor a review of the procedures and policies of
individual agencies, but an examination of the statures
under which. all public agencies purchase materials,
services, and construction.

Throughout this report.. "procurement" means
buying, purchasing, renting, leasing, or otherwise
acquiring any supplies, services, insurance or con­
struction from private sources. It also includes all
functions that pertain to the obtaining of any supply,
service, or construction, including description of
requirements, selection and solicitation of sources,
preparation and award of contract, and all phases of
contract administration.

The Interim Report summarized how Virginia's

Senate Document 18 (1980)

procurement laws compared with statutes in Georgia,
North Carolina, Pennsylvania, Tennessee and Texas, as
well as with the Model Procurement Code published by
the American Bar Association and Attachment 0 to
OMB Circular A-102, which contains the procurement
requirements for any expenditure involving federal
contract or grant funds. This led to the identification of
a number of areas in which the present Virginia statutes
are deficient.

Virginia procurement statutes are scattered through­
out the Code, frequently intertwining organizational
details with operational policies. This makes it difficult
to locate the applicable laws. There is no uniform,
coherent statement of the public policies pertaining to
procurement activities. This has Jed to conflicting in­
terpretations. For example, there are Opinions of the
Attorney General holding that localities are not required
to utilize competitive bidding on construction projects",
but there are also Opinions reaching the opposite
conclusion", Some provisions are confusing. For
example, Section 11-17 applies to contracts " for the
construction. improvement or repair" of structures, yet
excepts various contracts which seem to have no con­
nection with the construction, improvement or repair of
structures, such as contracts for the purchase of hay or
grain. Many provisions on the same topic are in­
consistent. For example. payment and performance
bonds are required on local government construction
contracts exceeding $25,000 (if awarded by competitive
bidding), • but are required on State construction
contracts over S10,000, l except highway construction
contracts where the applicable statute requires a per­
formance bond regardless of the amount of the con­
tract. but makes no mention of a payment bond.'

There are serious omissions in Virginia's procurement
laws. The purchase of goods by the State and by
counties is covered in the Code. and by the charters for
most cities, but there is no statute covering the pur­
chasing of either goods or construction by school
divisions. Where State funds are not involved, contracts
for construction may apparently be awarded by school
boards without competitive bidding or any other form
of competitive procurement. ' The procurement of both
insurance and most services is not covered by statute at
all for any governmental bodies. Virginia statures in­
variably mention only one method of procurement,
competitive bidding, offer differing incomplete def­
initions of that,' and furnish no guidance on any

l See Reports of Attorney General, 1950-51 at p. 35; 1951-52 at p.
142.

'See Report of Attorney General 1975-76 at p. 72; Opinion 10 the
Honorable Vincent F. Callahan, Jr., dated March 25, 1980.
• Section ll-:!J of the Code.
, Section 11-20 of the Code.

• Sec-lion 33.1-187 of the Code.
· See Report of the Attorney General, 1977-78 at p. 90. Many school
divisions do unlize competitive bidding as a matter of poticy, even in
the absence of a statutory mandate.
'For example. Section 1I-I'" requires advertising for ten days.
Section 33.1-185 requires advertising for fourteen davs. Section
15.1-108 requires advertising for five days. but Section :.1--+42 does
not require advertising at a!l.



method to be used if competitive bidding is not prac­
ticable.

The Advisory Committee concluded that Virginia's
procurement laws should be overhauled, and that the'
final product should be a comprehensive statement
applicable to all levels and agencies of government,
articulating broad fundamental operating policies, the
foremost of which is competition. The statutory scheme
should be flexible to accommodate the variety of
agencies and political subdivisions. It should be, and
must be perceived to be. fair to vendors and to the
public bodies.

The recommended legislation is attached. It includes
commentary following many of the sections to explain
the purpose, intent, or background of the particular
provision. The Advisory Committee urges that if the
General Assembly sees fit to adopt this bill, this
commentary be included in the annotated Code as was
done for the Uniform Commercial Code, the Ad­
ministrative Process Act, and Title 8.01.

The balance of this report is a discussion of major
topics considered by the Advisory Committee. In ad­
dition to the recommended legislation, a table of
existing statutes and their disposition, a comparison of
the recommended legislation with what the federal
General Accounting Office considers proper features of
public procurement, and summaries of Virginia cases
and Opinions of the Attorney General dealing with
public contracting are also attached.

Coverage
As noted previously, present Virginia procurement

law is a patchwork of inconsistent provisions. The
legislation developed this way because procurement
policy was frequently an afterthought to an organ­
izational decision. For example, a centralized pur­
chasing agency existed for the State for over fifty years
before the statute directed the use of competitive
bidding in the purchase of goods.' Where there was no
convenient organizational entity, such as a centralized
purchasing agency or a purchasing agent, there simply
was no coverage. This explains the omission of any
mention of the procurement of most services. Where
there were several public agencies involved, this led to
separate procurement provisions which. either from the
beginning or as the result of amendments over the years,
became inconsistent.

The Advisory Committee approached from' another
angle, by attempting to identify what are or should be
Virginia's fundamental public procurement policies.
regardless of the organizational structure involved.
Once these policies were articulated, they could prevail
regardless of the level of government, organizational
structure, or source of funds involved.

The Unique Nature of Public Procurement
Public bodies, like private organizations, are rarely

self-sufficient. Both acquire goods, services, and
construction by entering the marketplace. There are,

. Ch. :08. (1979) Acts of Assembly,

however. some fundamental differences between the
public customer and the private customer, and these
differences both shape and must be accommodated in a
public procurement system.

Of course, the government enters the marketplace
within a prescribed framework of laws. This depen­
dence upon affirmative legal authority inevitably makes
public purchasing somewhat less flexible than private
purchasing. In the private sector, the assumption is that
a firm may develop and follow the practices it chooses
unless prohibited by law. Innovations can be applied
immediately, without waiting for the legislative process
to produce an amendment to the statute. The result has
been the development of buying practices in the private
sector which in general are less objective, more per­
sonal, and more flexible than those in the public sec­
tor. 10 In the public sector, the statute prescribes the
mode by which the power to contract must be exercised;
the mode is the measure of the power. II The necessity
for statutory authority also affords a convenient vehicle
for attaching additional legislative restrictions and
limitations. In the recommended legislation, the Ad­
visory Committee suggests that a public body entering
the marketplace should, insofar as possible, have the
same abilities and obligations as a private organization
of comparable size. Differences should be, but have not
always been, supported by sound public policy reasons.

The lack of secrecy in public contracting is a fun­
damental difference. 12 Prices paid and sources of supply
are seldom revealed in the private sector, and neither (he
media nor a citizen can compel involuntary disclosure.
The fact that all procurement transactions in the public
sector are matters of public record means (hat the public
contracting official is accountable to a much larger
constituency. If one source of supply appears to receive
inordinate public business, his competitors may suggest
or insinuate improprieties, and the public is quick to

accept these allegations as fact. In the private sector, a
vendor who impugned the honesty of a purchasing
official in this way could not expect future orders from
that official. In the public sector. unfounded in­
sinuations must be expected and disregarded.

The combination of the lack of secrecy and public
funds creates pressure for what is sometimes called
"equitable distribution" of public contracts. One device
intended to achieve this is competitive bidding. The
extent of reliance upon competitive bidding in public
procurement is the most obvious distinction between
public and private procurement.

It should be acknowledged that competitive bidding is
not the most efficient procurement method. That honor
might go to unilateral selection of vendors, which would
avoid the time and effon required [0 prepare unbiased
specifications, publish an invitation, await responses,
and compare bids. It should also be acknowledged that

"Reck, Dickson, Governmens Purchasing and Competition (Univ, of
California Press. I95..t)at p. 86.
"Aljian, George W., Ed .. Purchasing Handbook, ~rd Ed. l\tcGraw­
Hill. 19T~} at p. 2~14 .
".-\!jian. op C:I. p. ::o-I..t.



compennve bidding does not necessarily ensure the
lowest cost. The process itself is expensive for the
procuring body. It may also be more expensive for the
vendors who must prepare bids. and this expense is
ultimately reflected in the purchase price. "But in the
public sector, despite the objective of economy. more
importance is ultimately attached to the ways and means
of obtaining prices than to the prices themselves. I J

Despite disadvantages. public procurement is charac­
terized by competitive bidding because the public
perceives that this method ensures equal access to public
business. provides controls over contracting officials to
minimize favoritism and corruption. and implies cost
savings. The Advisory Committee suggests, however,
that the true -hallrnark of public procurement must be
competition.

Competition affords every qualified vendor a fair
opportunity to obtain public business. It avoids
favoritism. It ensures that the public body is informed
of the alternatives available, and provides the best
chance that the expenditure of public funds will be made
wisely.

All too frequently. however. competition is seen as a
shorthand expression for competitive bidding. This
confusion is abetted by Virginia's statutes, which oc­
casionally mention competitive bidding, but never
mention any other method of competitive procurement.
It is necessary to understand at the outset that com­
petition means access to consideration by a public body,
and comparison of the salient features of the offer by
the public body. Competitive bidding is one form of
competitive procurement. but not the only one.

The legislation describes two methods of procurement
featuring competition. The first, competitive sealed
bidding. is a traditional form, characterized by detailed
specifications and a bid expressed in dollars. The choice
among qualified bidders can then be made on the basis
of the lowest bid. The legislation lists the elements of
competitive sealed bidding.

The other competitive method is competitive
negotiation. Nowhere is the Advisory Committee's
emphasis on flexibility more apparent than in the
definition of this method. This method allows the public
body is consider whatever factors it deems important. It
does not mandate award to the low offer. In fact, it does
not even mandate that cost be considered. It requires
only that the availability of the business be made public,
and that the public body identify the factors It will be
considering in its evaluation. Both design-build and
construction management contracts are awarded by
competitive negotiation. but the technique can be used
for goods and services as well as construction.

The legislation lists three major exceptions to the use
of competitive sealed bids or competitive negotiation..
First. if [he goods, services, insurance, or construction
are available only from one source. there is no need [0

stage a charade of competitive procurement. Second. in
an emergency, formal procedures are not required.

Council of State Governments. State and Local Government
Purchasing 119-5! at p. 6.2.

COMMENT

The recommendation set forth in the following three
paragraphs is as recommended by the majority of the Advisory
Committee. We cannot support that recommendation. as we
feel it creates the illusion that aU purchases under S10,000 are
exempt from the competitive process. We do not oppose such
exemption for capital outlay purchases or purchases for major
maintenance and repairs where time is of the essence. For any
such purchases exempted from the normal competitive process,
documented competitive quotations should be obtained
wherever practicable.

Charles B. Walker
Secretary of Administration

and Finance

The third major exception to the use of com­
petitive sealed bids or competitive negotiation.
however, is the exception for small purchases.
which the Advisory Committee suggests be
defined as expenditures of Jess than $]0.000.
Transactions below that figure need not utilize the
statutory procedures for competitive sealed bids
or competitive negotiation. The public body
would be free to develop any procedures it wishes.
the legislation requiring only that competition be
obtained where practicable.

The Advisory Committee recognizes that an
expenditure of $10,000 is a significant ex­
penditure. This figure was chosen for several
reasons. First, in recent years the General
Assembly has raised the level ar which advertising
and competitive bidding on State construction
contracts are required to SIO.()(X).14 Similar ad­
justments have been required in the level at which
competitive bids are required for the purchase of
goods by counties. The figure has been raised
from $1,000 to $2,500 to $5,000.'5 At least one
city (Roanoke) already has the figure of $10.000 in
its charter .16 and Attachment 0, prescribing
procurement procedures where federal funds are
involved, uses the figure of $10,000 as a
threshold. 11

It should be emphasized, however. that the
legislation dearly encourages competition below
$10.000, but just does not mandate a statutory
form. Thus. a public body might require more
formal procedures for the procurement of goods
costing $9.000 than for construction in the same
amount. Competition is still required wherever
practicable. A public body is free to use com­
petitive sealed bids or competitive negotiation if it
chooses. regardless of the amount of the trans­
action.

The statute recognizes several relatively limited ex­
ceptions. too. These include purchases from operations

-cs.403. 1980 Acts of Assembly.
"Ch. 217. 1977 Acts of Assembly; Ch. 16. 1980 Acts of Assembly: See
also House Document i (1980) (1979 Annual Report of the Local
Government Advisory Council) at p. 4 .

.·Ch. 207, 1970 Acts of Assembly" ,
"Para. 11a. Attachment 0 to O~tB Circular A-li')1. ~ F~deral

Register~i8~,J.August I'::. J9~9"



of the Commission for the Visually Handicapped and
from nonprofit sheltered workshops for the handi­
capped. In addition, legal services and expert witnesses
associated with litigation or regulatory proceedings need
not be competitively procured since that might involve
premature disclosures of tactical plans .or confidential
work product. A term contract may be extended to
permit completion of a pending assignment.

Having described two basic forms of competitive
procurement, it was necessary to provide some guidance
in selecting between the two. Because most procurement
transactions lend themselves to competitive bidding,
and because it is the traditional method, the legislation
specifies that method, but provides two paths to the
alternative of competitive negotiations. The first is that
a public body may use competitive negotiations
whenever it determines in writing that competitive
sealed bidding is either not practicable or not ad­
vantageous. This determination is obviously not a
forbidding obstacle. but rather only the manifestation
of a conscious decision to forego competitive sealed
bids.

For professional services, however, even that written
determination is not required. The Advisory Committee
recognized that most public bodies would determine
that competitively bidding professional services is not
advantageous. and this provision facilitates the use of
competitive negotiations. II

Socioeconomic Considerations
The fundamental purpose of public procurement is to

acquire the goods. services, insurance and construction
needed for the operation of government. The objective
is to acquire these items fairly at the lowest ultimate cost
to the taxpayers. I' In any procurement statute. many of
the provisions are directed to this end. It is inevitable,
however, that other governmental policies influence the
procurement function. Frequently, the government's
considerable purchasing power, like the federal
government's dispensation of largesse, is brought to
bear on socioeconomic problems.

"See Report of the Commission on Government Procurement, Vol. I.
p.98:

"The procurement of professional services should be ac­
complished, so far as practicable. by using competitive proposal
and negotiation procedures which take inro account the technical
competence of the proposers, the proposed concept of the end
product. and the estimated COSI of the project, including ree. The
primary factors in the selection process should be the professional
competence of those who will do the work. and the relative merits
of proposals for rhe end product, including COSI. sought by the
Government. The fee 10 be charged should not be the dominant
factor in contracting for professional services."

"In irs Second Interim Reporr, the Special Grand Jury of the Circuit
Court of the City of Richmond amplified this point:

"Government purchasing procedures must be designed and im­
plemented to achieve several basic goals. First, they mUSI ensure
that the government purchases the highest quality goods 31 the
lowest possible price. Second. they must ensure that the govern­
rnent orders what is needed and gets what il pays for. Third, the
procedures must allow every interested business to have a fair
chance of gelling a government contract. Lastly, government
procedures mUSI protect government's legitimate interest." ld, at
I. -

Several observations concerning this phenomenon are
appropriate. First, although there is a tendency to think
first of programs such as set-asides for minorities or
women when the topic arises, many other socio­
economic considerations are reflected in purchasing
statutes. For example. in-state preference laws and
sections allowing noncompetitive procurement from
sheltered workshops use the purchasing power of
government to favor particular vendors.

Second. each of these social or economic programs
makes public procurement more costly and time con­
suming. It is a legitimate question how much of the
extra costs and other burdens of the socioeconomic
objective should be absorbed in the procurement
process, and how much should be supported by more
explicit means such as tax benefits or direct grams.
Because the costs are hidden in the procurement
process, all too often there is insufficient consideration
of the real cost involved when public procurement is
mobilized for some ancillary purpose. ~o

It is, of course, proper and appropriate for govern­
menr's purchasing clout to be exercised in support of
important governmental objectives. In drafting the
recommended legislation. the Advisory Committee
sought to incorporate the socioeconomic considerations
reflected in existing law, making them uniformly ap­
plicable throughout public procurement in Virginia.

Present Virginia law contains two in-state preferences
provisions. The first. in effect a provision preferring a
Virginia firm in the event of a tie, applied [0 the
Division of Purchases and Supply." The other. per­
mitting a reciprocal percentage differential against
bidders from states which assess a percentage dif­
ferential against Virginia firms, applied only [0 con­
struction contracts." The recommended legislation
makes both the tie breaker and reciprocity provisions
applicable to all procurement transactions.

In adopting this approach, the Advisory Committee
declined to suggest that Virginia impose a price dif­
ferential against all out of state bidders for several
reasons. First, such a device is anticompetitive. It in­
creases costs and decreases the potential sources of
supply. B Second. it invites retribution by neighboring
states against Virginia based vendors;" While it may be
legally permissible, Z5 such preferences are generally
condemned."

"The federal Commission on Government Procurement recom­
mended "means 10 make the costs of implememing social or economic
goals through the procurement prOl:CSS more visible." Report of (he
Commission on Governrnenr Procurement, VaLl. p. 122.
"Section 2.1-448 of the Code.
llSeclion 11-20,1 of the Code.
liAs competition is reduced. prices tend 10 rise, One study suggests (he
rise is roughly the same as I he percentage allowed in the preference
statute. Council of Sraie Governmenr, "In Stolle Preferences in Public
Purchasing" (1965).

HS« "In Slate Preferences in Pubtic Conrracting;" ~9 Cillo. l:R. ~05

(197S)al p. 21~.
"See American Yearbook Co. \I. Askew, 339 F. Supp. il9 (".,,;0 Fla.
1972), affd. 409 L"S IJ04 (1972); Cf. Reeves, Inc. v, Slake. _LS_
11980).

"See Council of Stare Governrncrus, Report on Stale and Locai
Purchasing, (1975) at 11· Y.":; ~;}l:lmal Avsocianon of Artorneys



On the other hand, where competition is free. and
equal bids are received, there must be some basis for
selecting one bid over another. Under these cir­
cumstances. a Virginia firm can be preferred. Likewise.
if Virginia firms are disadvantaged when competing in
another state because of that state's procurement law,
reciprocal treatment in this State is appropriate.

The General Assembly enacted' legislation in 1980
prohibiting discrimination because of race, religion,
color, sex, or national origin in the awarding of con­
tracts. Z1 The recommended legislation applies this
prohibition to all public bodies.

The General Assembly has favored two private
sources by excepting them from competing for State
business. These are activities under the supervision of
the Virginia Commission for [he Visually Handi­
capped" and nonprofit sheltered workshops serving the
handicapped;" The recommended legislation extends
this exception on a voluntary basis to all public bodies.
but preserves the existing mandates for the Division of
Purchases and Supply.

AJI of the above provisions direct the behavior of the
public body. The Virginia Fair Employment Con­
tracting Act, JO which is transferred without change to
the recommended legislation, directs the behavior of
those who would undertake contracts with a public
body.

As noted repeatedly throughout this report, the
principle of full and open competition should be the
touchstone of public procurement. Participation of
small and minority businesses in this process should be
facilitated, but not by relegating such businesses to
second class status by establishing artificial set-asides or
"sheltered markets." Those devices only weaken the
ability of the businesses to compete in the open market,
and make them increasingly dependent upon favored
treatment in the public sector. In addition, such devices
are administratively cumbersome" and susceptible to
abuse. H

There are, however, a host of ways in which par­
ticipation in public business can be facilitated without
sacrificing competition. Special efforts to identify small
or minority businesses, and to encourage them to seek

General. Government Purchasing and The Antitrust Laws (1977) at p.
18. The Special Grand Jury minced no words:

"The idea thai the Commonwealth ought to deal with local
vendors because they will provide the best service is nonsense. The
State should deal with anyone who provides the best product and
service at the lowest possible price." Third Interim Report at p. 19,

"Ch. .a22. 1980 Acts of Assembly. Secrion 2.1-376./ of the Code.
:-$eI.'lion 2.1-.$~0 of the Cock
:. Section 2.1-.aSO.1 of [he Code.

•..S4:....tion 2.1-374 etSf'Q of the Code.
,. "Currently. the SBA has different definitions of small for dif­

ferent programs. Some businesses qualify for preference in
government contracting but can't get an SBA loan. The definitions
abo me a jumble of different criteria, including [he number of
employees. sales. net income and assets. [hal even the SBA says is
....onfusing." "SBA Wants to Redefine Small Business To Stop Aid
r~lr Thousands ~)( Companies," Wall Street Journal, ~'farch 12.
1~80. p. 13.

"See. r.e.. "~o Accused Firms Have lost \finoril~ Aid:'
Washington POSt. February ~7. 1980. p. 0-9.

public business. are appropriate. These efforts might
include advertisement of opportunities in publications
of less than general circulation, such as trade journals or
minority audience newspapers. They might include
coordination with the State Office of Minority Business
Enterprise, special training or introductory seminars for
firms without previous public contracting experience, or
the division of requirements into multiple contracts
within the ability of smaller firms. The Advisory
Committee concluded that legislation in this area must
be broad enough to authorize such programs without
circumscribing innovation and flexibility. H The
recommended legislation authorizes any programs
consistent with the Act. That does not include deviation
from the fundamental principle of competition.

The Advisory Committee recognized, however. that
federal funding is occasionally conditioned upon the
recipient expending the funds in ways inconsistent with
full and open competition. In light of the United States
Supreme Court's decision in Fullilove v. Ktutznick, 48
USL W 4979 (July 2, 1980). such conditions are apt to

increase. Many State agencies and localities are heavily
dependent upon federal funds, and cannot afford to
forego that revenue. J" Rather than automatically
acceding to federal conditions (as the Model Pro­
curement Code does), the Advisory Committee
recommends that a conscious decision be made in each
instance by a public body that acceptance of federal
funds under conditions at variance with the State
legislation is in the public interest.

Procurement of Architectural and Engineering Services
No issue generated more comment during the course

of the study than {he procurement of architectural and
engineering services. In recent years. increased attention
has been given to such substantial expenditures. For
example, in 1972, the Report of the Commission on
Government Procurement recommended that the
federal government

"base procurement of architect-engineer services, so far as
practicable, on competitive negotiation, taking into account
the technical competence of the proposers. the proposed
concept of the end product. and the estimated cost of the
project, including fee ... The practice of initially selecting one
firm for negotiations should be discouraged. except in those
rare instances where a single firm is uniquely qualified to fill an
unusual need for professional services."1f

In 1978, the United States Supreme Court decided
National Society 0/ Professional Engineers v. United
Stales, 435 US 679 (l97~), holding that a provision in
(he National Society of Professional Engineers' Code of
Ethics which prohibited members from engaging in

"These efforts are similar to those described in the Model
Procurement Code. which does nOI contain provisions for minority or
small business preferences or set-asides .
"See House Document No. 16 (t980), "Interim Report of the Join:
legislative Audit and Review Commission on Federal Funds in
Virginia.. ,

"Report of the Commission on Government Procurement. YoJ. Ill.
p , J 15 (197:).



cornpennve pncmg violated federal antitrust laws. H.

According to one observer, since that decision, "The
professional associations have intensified their pressures
on State and local govenments to enact legislation that
would restrict the use of competitive price proposals for
the procurement of architect/engineer services."]1

In Virginia, the Joint Legislative Audit and Review
Commission published a report in 1978 entitled, "The
Capital Outlay Process in Virginia," which criticized
the lack of competition in the selection of architects and
engineers for State capital outlay projects. In 1980,
another JLARC report criticized "an excessive reliance
on non-competitive selection" in the procurement of
consultants, including services provided by architectural
and engineering firms, where those services were not
part of a specific capital outlay project."

In examining this topic, the Advisory Committee was
materially assisted by House Document 36, the report of
the Joint Subcommittee created by House Joint
Resolution Number 275, adopted at the ]979 Session,
and the legislation which it recommended that now
appears in Section 2.1-548.1 of the Code. J9 That
legislation mandates competition for the procurement
of architectural and engineering services for State
capital projects, but does not address similar services
procured by the Department of Highways and Trans­
portation or any political subdivision, or such services
not associated with capital projects.

Much of the discussion concerning the procurement
of architectural and engineering services is the result of
the confusion of three distinct concepts: the desirability
of competition, the role of price in the selection
decision, and the method of determination of the price.
The legislation recommended by the Advisory Corn­
mittee embodies only one of these concepts, the
desirability of competition, leaving the other two to the
good judgment of each public body. The three concepts
are discussed separately in this report to illustrate why
the Advisory Committee felt that fixed rules for the
latter two in the statute were inappropriate.

The central thrust of the proposed legislation is that
competition should be a feature of all government
procurement, wherever practicable. This includes ar­
chitectural and engineering services. There are two
obvious situations where competition is impracticable.
first, there may be only one available source for the
required services. While this may not be particularly
likely in the case of architectural or engineering services,
since Virginia is blessed with a number of highly
qualified firms, if such an occasion did arise, a public

"The Justice Department recently brought suit to force the American
Consulting Engineers Council to cancel portions of its ethics code.
including prohibitions against design competition. "Justice Agency
Sues Engineers Council Over Pans of Code," Wall Street Journal,
August 18. 1980. p. 3.
"Slawskv, Norman J. and De Marco, John J .. "Is the Price Right?
State and Local Government Architect and Engineer Selection."
Public Administration Review, Vol. 40, No.3, May/June 1~80 at p.

:69.
·•.. Management and Lise of Consultants by State Agencies." Joint
Legislative and Audit Review Commission, May t2. 1980.
"House Bill 601. Ch. r6. 1980 Acts of Assembly.

body could procure architectural or engineering services
from the sole source. The second' exception is
procurement under emergency services. The legislation
reflects the common-sense realization that there are
occasions when immediate action is required, and a
public body must have the flexibility to respond to those
circumstances. A recent example of such an occasion
was the collapse of the Benjamin Harrison Bridge.

The legislation describes two methods which utilize
competition for the procurement of any goods, services,
or construction. The first is competitive sealed bidding,
which is characterized by detailed specifications and a
selection among qualified vendors on the basis of price.
The other procurement method described in the
legislation is competitive negotiation. Under this
method, a public body may consider factors other than
or in addition to price. The legislation makes no effort
to mandate the role of price in the selection decision
when a public body uses competitive negotiation. That
is left to each public body. The legislation simply
mandates competition.

It must be remembered that the use of competitive
negotiation is not limited to the procurement of ar­
chitectural or engineering services. This method is
appropriate wherever the public body wishes to consider
factors other than or in addition to price when choosing
among qualified vendors. The term "competitive
negotiation," however, is familiar in the context of
architectural and engineering services. ~o The report of
the Joint Subcommittee which recommended HB601
last Session described competitive negotiation as the
traditional method of securing architectural and
engineering services. ~I

The Advisory Committee was vigorously urged to
prohibit public bodies in Virginia from even considering
cost in the procurement of architectural and engineering
services. Since the Supreme Court's voiding of the ban
against competitive bidding, both the public and private
sectors have had the ability to consider cost. The
argument is now presented that if public bodies may
consider cost, they would choose low cost, un­
professional design services, and that this would
inevitably lead to a decline in the quality of services
furnished. This highly paternalistic argument does not
explain why public clients in Virginia are considered [Q

be less able to perceive their own best interests when
presented with full information than private sector
clients. Nor does it explain why a person inclined to

render unprofessional services will resist the temptation
if chosen by a process omitting consideration of price,
when it is perhaps more likely that such a person would
still cut corners to maximize the profit.

Moreover, there is no unanimity on the question of
whether cost should be a consideration in the selection
process. Less than half of the states have adopted

"IISee, for example. A Guide to the Procurement of Architectural and
Engineering Services, published by the American Consulting
Engineers Council. and "Management and Use of Consultants t-:­
State Agencies." JlARC Operational Review, \lay I:. 1980 31 pro
13-15.
"House Document No 36 (19SO) at p...L



statutes which attempt to minimize the consideration of
price in the selection of architects and engineers for
contracts to which the state is a party. The commentary
to the Model Procurement Code includes language for
an alternative provision explicitly allowing "the price
for which the services are to be rendered" to be con­
sidered. '2 And as noted earlier, the Commission on
Government Procurement recommended that the
federal government consider price, although this
recommendation has not been accepted by Congress.
The procurement of architectural and engineering
services by the federal government is prescribed in the
"Brooks bill. "6l Located elsewhere in the United States
Code, however, is a limitation of the fee which can be
paid for such services to 6 percent of the project cost."
The selection of firms is thus restricted at the outset to
(hose willing to provide services within that 6 percent
limit. Better qualified firms able to command a higher
fee may simply abstain from federal work. As the
American Consulting Engineers Council has noted,
"cost is a major consideration in any procurement
process."" Under the federal procedure, however, the
fee is a major consideration not for the client 6ut only
for the provider of the services."

No state statute goes funher than Maryland's;"
which, while exciting the vehement objection of various
professional associations, has not, in the opinion of the
responsible state official, led to a deterioration of the
quality of professional services rendered. It has,
however, resulted in a significant reduction in the total
of fees paid." This is offset, to some degree at least, by
the time, expense, and personnel involved in a
procurement system which resembles competitive
bidding professional services. It is important to note,
however, that the professional associations in that state
do not claim that the process has Jed to unprofessional
or low-quality services, only that the monetary savings
are illusory when considered in light of the additional
time and manpower involved in the selection."

It was precisely because there are a variety of

"\1odel Procurement Code. Commentary following Article 5-501.
..~o USC Section 541 et seq.
"~I L'SC Section 254 (b).
'"A Guide ro the Procurement of Architectural and Engineering
Services. p. 5.
"The same result obtains on State capital outlay projects, where the
ke is prescribed in advance as a percentage of the estimated con­
vtruction cost. See Section 50.05. Capital Outlay Manual (1980).
'·\Id. Ann. Code An. ~1 Section 231 ~ to EE.
"According 10 a letter from Mr. Jerome W. Klasmeier, Deputy
Secretary, \laryland Department of General Services. to Mr. Lonnie
Robbins. dated October 16. 1979. fees for design contracts for 57
"new construction" projects totalling S183 million averaged 3.920"'0 of
:.le Total Estimated Construction Cosr. The lowest architectural fee
<ermiued under Virginia Capital Outlay Manual is 5\t"o (estimated
.onstruction cos I exceeding S5 million). and architectural fee'> range
.:~ to 8.8~tro for projects with an esrimated construction cost of less
:.-.3n S25.000. Incidentally, a! the time of .'-IT. Klasrneier "s letter, the
::-.o<,t successful architectural firm under the .\Iaryland procedure. in
::>,m, of dollar volume of contracts. was a \'irginia firm. the \'Vf\R
Partnership.

'·L ..trer from \Ii" Emil Kordish , Consulting Engineers Council of
vlarvlar.d. to the Honorable Victor L. Craw ford. dated \.:o\"ember 1.

;-F3"

techniques for securing architectural and engineering
services being utilized by public bodies across the
country that the Advisory Committee concluded it was
inappropriate to mandate for all public bodies in
Virginia a particular mode. It The Advisory Committee
concluded that within the broad principle of com­
petition, a public body should be free to identify and
consider those factors which the public body feels are
relevant to the particular transaction. In taking this
position, the Advisory Committee is not endorsing the
consideration of price in the selection process for ar­
chitectural and engineering services, but rather declining
the position that all public bodies must be precluded
from access to information or techniques available to
other customers for such services. This leaves to the
public body the decision concerning what weight, if any,
to give to price, as well as the point at which price enters
into the selection process.

The last concept is the calculation of the fee to be paid
for architectural or engineering services. As noted in
House Document 36, there are a variety of ways to
determine the compensation. These include lump sum,
salary costs times a multiplier, cost plus fixed fee,
percentage of construction cost, cost per unit, and per
diem. The State has used a fee schedule for architectural
and engineering services on capital outlay projects for
many years. Recent changes fix this fee as a percentage
of an independent estimate of the cost of construction at
the preliminary plans stage. 51 The Department of
Highways and Transportation, on the other hand,
usually negotiates each fee based upon the anticipated
man hours required. Each of the methods may have
some advantages, and the Advisory Committee declined
to limit public bodies in their choice. i1

The Advisory Committee concluded that within the
broad principle of competition, public bodies should be
free to structure different procedures for selection of
architects and engineers, and different methods of
determining their fees. This might be done in statutes
such as Section 2.1-548.1 et seq, which applies to State
capital projects. It might also be done in regulations,
directives or ordinances. Because the Advisory Com­
mittee recognized that negotiation would frequently be
the appropriate method of procurement for such
professional services, the legislation does not require a
public body to consider competitive sealed bidding for
professional services, thereby facilitating the use of
competitive negotiations.

"The Brooks bill has been criticized. for example, as inhibiting the
search for innovative techniques and money saying solutions. "The
only competition permitted by the bill is the ranking of firms for one­
at-a-lime negotiation, nor the ranking of proposals for comparative
evaluation. This means that the blue ribbon professional firms. those
that are larger and longer established. always gel first crack at the
Government business." Remarks of Representative Chet Holifield .
quoted in "A-E: Competitive Price Negouanon.' Government
Executive. \"01. I:. :"0. 8, August, 1980.
, Section ~O.OL Capiral Ourlav vtanual.
':1; should be noted. however. that if federal funds are involv ed .• he
fee for such services cannot be established as a percentage of i~~e

':0n~liuC::0n cost. See ;-·aragraph i':. Auacnrnen: 0:00\13 Circ:;;ar
"-\- L'~. J'; F;:~er:::j Re~:~ier ~-~-~. A:.lgU~' ~~. \<:-9



Insurance
In 1980, a bill was introduced (SB 278) which would

require competitive bidding in the procurement of
insurance. Since the procurement of insurance falls
within the scope of this study, the Advisory Committee
examined this area. It concluded that competition, but
not necessarily competitive bidding, must be present in
the procurement of insurance by public bodies.

Public bodies across the country have developed
various methods of insurance procurement. In some
areas, the public body will choose a broker or agent and
then purchase the desired insurance. Under such an
arrangement, the amount of coverages and the
coverages actually purchased are based on the
recommendations of the broker or agent. This is often
done because the public officials lack sufficient ex­
pertise to evaluate their insurance needs and then buy
appropriate insurance. This procedure has three disad­
vantages. First, the selection of the agent may be ar­
bitrary or improper, or may appear to be so. Second, as
the special grand jury observed and documented, there
are inherent dangers in allowing a vendor to control the
definition of the goods or services being provided. B

Third, even assuming good faith in the description of
needs, there is no incentive to offer lower rates, since the
public body will have no basis for comparison.

As a result of these disadvantages, some public bodies
instituted advisory boards made up of insurance agents
to assist in the procurement process. Virginia had a
State Insurance Board;" although it had a less direct
role than similar boards at the local level. One of the
first of such boards was the Insurance Advisory
Committee of the City of Richmond. While such boards
are certainly an improvement over the arbitrary
selection of an insurance carrier, they may present both
legal and philosophical problems.

In Rhode Island, such a board was found to be
allocating the insurance contracts, and sharing the
commissions. This constituted horizontal market
allocation and an agreement not to compete in violation
of the antitrust laws. 55 In a Jetter of assurance to the
State Attorney General dated May 14, 1980, the agents
agreed to desist. 56 A similar practice is being terminated
in Maine.

Even more disturbing, however, is the apparently
common practice of sharing commissions among in­
surance agencies that furnish no insurance or services.
This began at the time insurance boards were created,
apparently to placate the agents who would not be

uSe:cnd Interim Report, Special Grand Jury of the Circuit Court of
the City of Richmond. Division I (1979).
"Section 2.1-525 of the Code was repealed in 1980, and replaced by
Section 2.1-526.4, establishing a Stare Insurance Advisory Board.
HTt:: application submitted by agents wishing (0 share in commissions
on insurance for the City of Richmond contains the Following:

.. I n applying for approval to participate in the commissions
wru.en for the City of Richmond. I (we) agree 10 refrain from
direc: solicitation 'of insurance and surety business from the City."
"The Richmond, Virginia Insurance Plan:' p. 9. .

'"Lel:tr \0 The Honorable Dennis J. Roberts, II. Attorney General Of
the ';!3te of Rhode Island. from Independent Insurance Agents of
Woonsocket, dated \1ay 14, 1980.

assured of a continuing source of revenue from sales of
their insurance.

Investigations in New York and New Jersey have
established that shared commissions in those States
found their way back to officials or political parties. n

Recent and continuing disclosures in Virginia suggest
that the public procurement process in this State is no
more immune from impropriety. While it was beyond
the charge of this study to determine whether illegal
practices are actually occurring in Virginia, the
possibility is manifest.

"The New Jersey Commission of Investigation found:
"Certain closed-door transactions by some officials and brokers­
commission payments for which no services were required,
cronyism, political kickbacks and other violations of the public
trust -were so gross as to suggest outright corruption."...
"Instead of adopting obviously essential business-like procedures,
many localities were adhering to entrenched systems of insurance
purchase and management that promoted political and private
interests rather than the public welfare."

"(These are) symbolized by the long-entrenched. improper
utilization of what is known in the insurance industry as 'com­
mission sharing.' This term refers to the custom of splitting with
other insurance brokers portions of commissions received by a
primary broker as compensation for the insurance program he
sells. Such sharing of commissions became over the years a devious
patronage device utilized by controlling political regimes. The
S.c.1. inquiry revealed that primary brokers were required to
funnel portions of their commissions to the governing authorities
Nho had contracted for insurance programs. These split fees were
allocated to politically influential or subservient sub-brokers who
returned the favor in the form of political contributions. Such
sharing brokers generally provided no professional services for
[heir commission shares. As a result of the misuse of the com­
mission sharing process ro buy political rather than professional
services, self-serving resistance developed within the political
'establishment' to any proposals for reforming the system. This
largely behind-the-scenes opposition 10 changing the status quo
remains virulent." Report and Recommendations of the State of
New Jersey Commission of Investigation on the Purchase and
Administration of Public Insurance Programs (April, 1980), pp.
1-2.

The New York Commission of Investigation stated:
"The SIC has concluded that a substantia] number of local
governments have not set adequate guidelines for insurance
coverage nor have they adequately explored the possibility of
doing business at a sharply reduced cost. Further, numerous in­
stances exist of governmental. bodies not weighing available op­
tions. All too frequently, the insurance programs have been
adopted with glaring disregard for me prudent expenditure of
taxpayers' money. The wastefulness disclosed has not aJways been
based upon personal gain for public or political officials, although
such instances have certainly been found; it often is based on a
willingness to allow the status quo to continue unchecked and
unreviewed, ..."

"Local officials will have to decide whether it is more important to
conserve the lax dollars of their constituents or to preserve
political patronage."

"Waste has been the central issue in the investigations. The
payment of commissions to non-working insurance brokers is in
our view unacceptable, particularly in these days of economic
stringency. In each of the three inquiries conducted by the SIC. the
primary broker testified [hat most of the brokers per-formed no
necessary services on [he policies for which they received com­
missions." "Insurance Commissions and Part)" Politics. Part 111."
State of New York Commission of Investigation (19~9). po. 3';-36.



Even if the practice of commission sharing in Virginia
is not yet tainted by criminality, it clearly affords a
disincentive to competition. If an agent is assured of a
share of the commission, even if he does not work or
furnishes no service or insurance coverage, he may be
satisfied not to compete, In addition, it is questionable
public policy to expend public funds in this manner."
This practice was criticized in an editorial which ap­
peared in the Danville Beeon March 13, 1979:

Under the current system, an insurance advisory comrninee

comprised of local agents handles and places all the city's
insurance. Commissions from premiums are tossed into a
single pool and doled OUI to local agents, based on numerous
criteria. whether or not (hey write one tine of municipal in­

surance.

Dubbed the "Richmond Plan:' the aforementioned svsrern
long has been a sore point with us. Ir bothers us 10 no end (hal

some insurance agents get a share of these substantial goodies

in return for doing nothing apart from being a breathing in­
surance agent ...

The Richmond plan was adopted at a time when the citvs
insurance business was concentrated in the hands of two or

three large loc-al firms. The idea was 10 give 31110"31 agents a
piece of the action, a course of action that has worked

primarily 10 the benefit of the agents.

In this day of se-emingly endless increasing cosrs-i-in insurance

and everything else the litY must buy with tax dcllars-e-the
.:ity's primary concern should be the best possible coverage 31

the best pri ..:e \\ herev er il can be- obtained ...

It must be recognized that insurance boards them­
selves are not the problem. for they may have a
beneficial role in a competitive procurement process.
The structure of the process itself. and the way in which
rhe insurance advisory board is integrated into the
process, are critical. Care must be taken to avoid the
legal flaws or other inefficiencies.

In addition to avoiding the completely arbitrary
selection of an insurance agency. the use of insurance
advisory boards does provide public bodies with in­
formation and advice concerning available and
desirable coverages, In recent years, perhaps out of a
desire ro avoid reliance upon what might be perceived as
hardly disinterested advice, many public bodies have
retained independent consultants to analyze their in­
surance needs and assist in the procurement process.
Others have employed professional risk managers to
provide this function. Under either method. as with
proper use of an insurance advisory board. competition
can be obtained. either through competitive negotiation
or competitive sealed bids.

The experience of Virginia localities proves that by

'"III 1979. 1he Cirv l\( Richmond raid insurance commissions of over
Sli~.lll.Xl. Of this total, ~~rD, or kss than S+I.flOO was actually
retained ;l~ L'lHnrl'n~:llilH\ (w the- agents of record for the various

poli .... iL'S. The lnsuran....e Advisorv Conuuiuee received 7511"0 of the
Illl:11. .unounrine III S IJ J.MIO. O( rhis amount. ~5ro, or almost
S~.~ .UUO \\ ;IS l·\!"'cndcd flU administ rarive expenses. jllL"lulling com­

!"'l'lls:tlilm for the Illl..mbcr... and Executive Secrerarv llf Iht' Insurance

:\Lh'isllr\ Comnnucc. ;IS well as other r<rSlms who aciuallv rendered
services. The t"t;lb,K,' llf appnl \ I I1l :II l" l y S'N.OOO W;IS Jislrit>ult'd III

mcmber« llf Ihe 'll-l':llkll "lnsuraIKl' Poo!" :J ........l'rding ILl ::i Iormula
wI1IL'I1 d,l ...'s Illl( require t hat ;IIJY insurance or service be turrushed tl\
the rl'L·il'il·1l1. III tucr. manv member» of I he "lnsur:lIl':( Pll,l(" J,l Ill11

do Sl\.

introducing cornpennon into the procurement of in­
surance, substantial money can be saved, For example,
in 1977 the Chesapeake City Schools, following analysis
of their needs and preparation of specifications by a
consultant, used a competitive program, to purchase
more coverage than the previous year for over $100,000
less. The premium for insurance for Prince William
County was reduced by over $30,000 following a
competitive program." Henrico County realized savings
of 25 070 on the same lines of insurance by using com­
petitive bidding,

One encounters a number of arguments against an
open and competitive process for procurement of in­
surance. Perhaps the most misleading is the statement
that competition will have no effect upon price. or
"since insurance rates are very closely controlled in
Virginia by the State Corporation Commission, a large
number of identical bids would be received with no
savings whatever, ""0 In fact. Virginia law requires prior
approval of premium rates by the State Corporation
Commission for only four lines of insurance: work­
man's compensation, motor vehicle assigned risks, basic
property coverage and uninsured motorists coverage as
well as excess rates for a specific risk." In addition,
legislation permits the Commission to require the prior
filing of rates or supplementary rate information if the
Commission finds that competition is not an effective
regulator, ,,! but this has been done only for physician,
surgeon and other medical malpractice liability
coverage." For all other lines of insurance within its
jurisdiction. insurance companies file rates for average
commercial or personal risks. Most commercial rating
plans filed provide for variances from the otherwise
applicable premium based upon actual and!or con­
templated experience or other factors. Thus, for the
overwhelming amount of insurance purchased by public
bodies, including property damage liability, fire,
miscellaneous property, burglary and theft, personal
injury liability, fidelity and surety and motor vehicle
insurance. price competition is not precluded,

It is sometimes claimed that insurers will refuse to
participate in a competitive process, Experience
throughout Virginia disproves (hat, for many public
bodies have successfully instituted competitive
procurement of insurance. A recent national survey of
municipalities disclosed that during the years
1975-1977, over 60 010 of the municipalities utilized
competitive bidding programs for general liability and
automobile liability coverage....

Some objections to competition result from the
chronic tendency to equate competition with com-

'ODarJ provided with the consent of these jurisdictions by "Iessrs. R.

l. Fisher and Samuel Rosenthal of Industrial Insurance :'-tanagemenc

Corp.. the.' consultant retained by those jurisdi....tions.
·''The Richmond. Virginia Insurance Plan, p. 2.

• 'Sections J8.1-:~Oand J8"1-~79.47of the Code.

·'5c:'..:tillOS 38.1-279,3.1 and 38.1-279..w of the Code.

"'Order l\f Slate.' Corporation Commission, Case ~o, INS800055
(I~!lO)'

··"lIniL'ipal lial'lility Insurance. Survey ..Jf Muni ... i'Jljlies and 10­
..urance Companies, :\1I lndusrry Research :\d\ism~ Council 1~1ay,

1\}RO). p. 40.



petitive bidding. There may be reasons why a public
~ body might choose the more flexible method of com­

petitive negotiation in lieu of competitive sealed bids.
These include the desire for coverage suggestions from
carriers, the recognition that the low bid may not be the
best bargain. and the difficulty of drawing uniform
specifications acceptable to all potential carriers. These
are not, however, reasons for foregoing competition.

Competition does not dictate that insurance needs be
either consolidated or fragmented. That is up to the
public body. Nor does competition require annual
contracts, with the potential for frequent adjustment to
a new carrier. The majority of municipalities seeking
competitive bids conduct such programs only once every
three years.

The Advisory Committee concluded that competition
should be the public policy in Virginia for the
procurement of insurance as it should be for all other
procurement. Accordingly the legislation does not
exempt it.

Bonds
The use of bonds for various purposes is a feature of

public procurement, especially construction. In recom­
mending consistent legislation, the Advisory Committee
felt that the fundamental purpose of each bond must be
controlling.

A bid bond is submitted with the bid. It is a device to

ensure that the bidder, if offered the contract, will
accept and execute the contract in accordance with the
bid. The bond promises that the bidder and his surety
are jointly and severally liable for the amount of the
bond, usually about five percent of the amount of the
bid, if the bidder refuses to honor the bid upon being
tendered the contract. The bid bond contributes to the
sanctity of the system for bidding on public contracts
and leads to the certainty and reliability of bids. 65

There are a number of problems in the present
statures relating to bid bonds. First, the statutes do not
conform to existing practices, for they require a cer­
tified check, and then allow a bid bond to be submitted
to lieu of the certified check. In practice, a bid ac­
companied by a certified check is the exception. In the
recommended legislation, the bond is required, and the
certified check is a permissible alternative. Both are still
acceptable, but the legislation is in terms of the more
usual bid bond.

The present statutes are not consistent. Bid bonds for
highway construction bids must be for an amount
twenty percent more than the amount required if a
certified check is submitted;" For other State con­
struction contracts. the face amount of the bond need
only be the same as the amount required if a certified
check is submitted." And no statute requires bid bonds
on local government construction contracts, although
they are invariably used.

The recommended legislation requires bid bonds for
bids over $25,000. This figure was chosen for several

"Newport News v . Doyle and Russell. 211 Va. 603 (1971).

"Sec.ion 33.1-186 of [he Code.
··S~.::ion Il-190ftheCode.

reasons. First. the General Assembly in 1980 raised the
threshold for payment and performance bonds on local
government construction to 525.000," and the Advisory
Committee felt that uniformity at that level for all
bonds would minimize confusion.

Second, bid bonds for lesser projects would not
amount to a significant forfeiture, and would thus not
further the purpose of emphasizing the binding
character of the bid. Third, a level of 525,000 would
allow an area of limited risk where small and unproven
contractors could compete for public work without
securing a surety.

The legislation requires bid bonds in an amount set by
the public body. Any other form of security, such as a
certified check, would be in the same amount.

The legislation also provides that the forfeiture shall
not exceed the face of the bond or the difference be­
.tween the bid and the next low bid, whichever is less.
This will fully protect the public body without providing
the opportunity for a windfall.

The performance bond, which is always written with
a payment bond, is clearly for the protection of public
funds. By that bond, the contractor and surety promise
to pay the sum of the bond unless there is satisfactory
performance of the contract. The legislation conforms
with the existing practice of requiring this bond in the
face amount of the contract.

Unlike the bid bond and the performance bond, the
payment bond is not primarily for the benefit of the
public body. It is a feature of public contract law
because it is impossible to place a lien upon public
property in Virginia." In the private sector, a sub­
contractor, materialman or supplier can recover the cost
of work or goods in a project even if the prime con­
tractor goes bankrupt or refuses to pay. He does this by
placing a lien upon the owner's property which
benefitted by his goods or labor. 70 Without the payment
bond, in which the contractor and surety agree to pay
for material and labor supplied in the performance of
the work, subcontractors, materialmen and suppliers
would bear an inordinate risk in undertaking work on
public projects.

Present provisions concerning payment and per­
formance bonds need revision. An example of the in­
consistencies was cited in the introduction to this report.
The recommended legislation standardizes the level at
which such bonds are required at $25,000, the figure
adopted by the General Assembly in 1980 for local
government construction contracts. '.

In recent years, bonding requirements have been cited
as an impediment to small businesses' participation in
public work. 72 The request has been to raise the level at
which bonds are required. While some adjustment from
the 1977 level of S2,5oo was in order. the Advisory

··Ch. 403. 1980 Acts of Assembly.
"Phillips v. Univ. of Virginia. 97 Va. 4i2 (899): Bowers v. Town 01­

"artinsville. 1.56 Va, 497 (1931).
"Section 43-1 ecseq of the Code.
"Ch. 403. 1980 Acts of Assembly.
"See House Document 18 (19~9). '>Repor: on Bending ,0 'Srr:.1!:
Businesses and Disadvantaged Businesses.'



Committee fears that this approach is too narrow and
overlooks the fact that the purpose of the payment bond
is to protect firms providing labor and material on
public projects who cannot obtain liens on the public
property. It is not the public body which assumes the
major share of additional risk on an unbonded project;
it is those subcontractors and suppliers.

Moreover, the purpose of the bond can be achieved
simultaneously with increased access for firms without
bonding capacity and without additional expense.
Present law requires payment and performance bonds
from the general or prime contractor, but also provides
that the prime contractor must require payment bonds
from his subcontractors;" The bond that the State has
used for capital outlay projects for several years,"
however, and the bond published by the American
Institute of Architects'S which is widely used in the
construction industry. provide protection to the sub­
subcontractors, materialmen and suppliers. The double
bonding requirement results in additional expense
unnecessarily. It also denies firms without bending
capacity eligibility to work as subcontractors on public
work. The public purpose is fully served just by the
general contractor's bond. Accordingly, the recom­
mended legislation deletes the double bonding re­
quirement.

As noted previously, the recommended legislation
speaks in terms of the most prevalent form of contract
security, the bond. It does provide for alternative
forms, such as a certified check or cash. It also mentions
the letter of credit. which is emerging as a very useful
tool in public contracting. The letter can be used as a
substitute form of guaranty in public contracts. It has
even been labeled a guaranty letter of credit. 1(, This
guaranty letter is designed to ensure that one or more
parties to a contract will perform their duties under it.
In the traditional situation, the owner of the structure
requires that the contractor give him payment and
performance bonds providing for the payment of
certain sums of money if the structure is not completed in
accordance with the contract. Under the recommended
legislation, in order to fulfill this requirement. the
contractor can procure a leuer of credit stating that
upon the contractor's failure to perform in accordance
with the agreement, the bank will pay a draft drawn on
the Jetter. The bank in return receives a promise from
the contractor that he will reimburse it for any ex­
penditure made under the letter of credit. The
ownerIbeneficiary of the letter can only draw on the
draft if it is accompanied by some certification of
noncompliance. The required documents are a matter of
contract and must be specifically stated in the letter. The
owner must strictly comply with these requirements
when attempting (Q collect on the draft. This cer-'
nfication is frequently accomplished by reducing the
performance sought to statements that can be certified

Sections 11-20 and Il-~3 of the Code.
"G,S. form E & B. CO-IO.I fRe\',1-79l.
, 'Al A Document .-\-31!,

'S~e Ver kuil, "Bank Solvency and Guaranty Letters of Credi:;" ~5

<.an.L. R~\, -:6ii9-3).

by a qualified third party such as an architect. This
architect's certificate of noncompliance would trigger
collection under the letter. 71

In Virginia, localities frequently use letters of credit
as a security device in erosion control agreements with
subdivision contractors. The letter is also now used as a
security device by a developer under Section 15.1-466 of
the Code. The use of the letter of credit as a security
device has become so prevalent that a recent glossary of
construction terms defined the letter as:

..An alternate 10 the furnishing of a performance bond by a
surety where a bank issues a leuer of credit to the owner as
security for the performance of the contract." Meyer. A
Glossary 0/ Construction Terms. 14 Forum 924. 923 (1979).

In addition to these named devices, however. the
legislation permits any other mechanism which will
afford protections equivalent to the bonds. The thrust
of these sections is to emphasize the substance of the
purpose of contract security rather than the form of
how that purpose is achieved. This will allow flexibility
in developing innovative techniques without sacrificing
the public interest.

Remedies
Any procurement transaction offers opportunity for

conflicts or disputes between the parties. The public
procurement system must identify the major potential
conflicts, and afford some mechanism for resolving
them. This is particularly important in the public sector,
where vendors occasionally assert inherent "rights"
merely because public funds are involved. An excellent
example of this attitude is eligibility to sell to the public
body. It may come as some surprise that the United
States Supreme Court has stated:

"Like private indi:viduals and businesses. the government
enjoys the unrestricted power [0 produce its own supplies. to
determine those with whom it wiJI deal. and to fiJI: [he terms
and conditions upon which it will make needed purchases ...
It (I he federal procurement statute) was not intended TO be a
bestowal of litigable rights upon [hose desirous of selling 10 [he
government." Perkins v , Lukens Sled Co., 310 US 113 at 125
(1940). (emphasis added)

Notwithstanding this flat statement. reasons of public
policy have eroded this attitude, and the Advisory
Committee concluded that no vendor should be
blacklisted arbitrarily or capriciously. Accordingly, the
legislation requires that any vendor determined
ineligible to receive a public contract, whether by
disqualification (removal from bid list, suspension,
debarrrnent), or by refusal of prequalification (if such a
procedure exists), should receive written notice of the
reasons. The intent is not to encourage second-guessing
the decision of the public body, but [0 ensure that the
decision is not arbitrary or capricious. Since review of
the decision is afforded by the legislation, no hearing
need precede the decision, ~J although a public body

"See Joseph. "Letters of Credit-The Developing C oncept and
Financing Functions." 94 Banking L. J. 816 (19-'7): Comment­
"letters of Credit in Nonsale of Goods Transactions;" 30 Bus. Law
1103 n9'7~I.

-,S""f'Golct-erg v, Kelly. 39'7 L'S ~5": (I '170). esr-. footr-c:e ",':I.( J:", 263:

-Trar RC'..:k Ind. v, Kohl. :!8·L\2d 161 ("J, 1971)



, could choose to provide one. The legislation does not
. attempt to list or limit acceptable reasons for disqualifi­

cation.
A similar situation is presented when a bidder eligible

to receive public contracts is determined not to be a
responsible bidder for a particular contract. The
conflict arises only if the bidder is the apparent low
bidder. Accordingly, if an apparent low bidder is
determined not to be a responsible contractor for the
particular contract, the legislation requires that the
bidder must be provided a written statement of the
reasons for that determination. The public body is not
required, however, to furnish reasons why a proposal
submitted during competitive negotiations is not
considered the most advantageous.

Another major conflict can occur where a bidder
claims an error in the bids and seeks to be relieved of the
obligation of entering the contract. In 1971, the Virginia
Supreme Court considered such a situation where the
forfeiture of a bid bond was at stake. After recognizing
that an "obvious" error permitted withdrawal in most
states, the Court adopted instead the minority view:

"While it might seem harsh to hold against a bidder who has

actually made a clerical mistake in the preparation of its bid for
its refusal to enter into the contract awarded to it and 10 give a
performance bond. Doyle and Russell must be held bound by
the express provisions of its contract stating that it will not rely
on a plea of mistake for cancellation of its bid. To hold
otherwise would be 10 ignore the terms of the official bid form.
the provisions of the bid bond. and the purpose of requiring a
oond to accompany a bid. It would also seriously jeopardize
the sanctity of the system for bidding on public contracts and
lead 10 the uncertainty and unreliability of bids, The system
followed here for awarding such contracts saves the public
harmless, as well as [he bidders themselves. from favoritism or
fraud in its varied forms," Newport News v. Doyle and

Russell. 211 Va. 603 (1971) 3t608"

The following year, the General Assembly adopted
alternative statutory procedures allowing withdrawal of
bids on construction contracts under defined conditions
when a mistake is claimed;" The Advisory Committee
suggests only relatively minor changes. Since only one
of the two procedures has been in common use, the
proposed legislation omits the other procedure. It also
permits a public body to establish a similar procedure
for bids for other than construction contracts.

The Advisory Committee recognized that any
procedure affords the opportunity for improper
withdrawal. Under the retained procedure, a bidder
could gather with other bidders after submission of
bids, compare bids, doctor the working papers, and still
submit them prior to the forma) opening of bids. A
claim for withdrawal under such circumstances would
be difficult to detect. On the other hand, the procedure
has been invoked only rarely on the State construction
contracts 10 which it applies.

One of the most common conflicts in public con­
tracring is an argument over the award of a contract. As
noted above, the traditional position is that even
statures requiring competitive bidding confer no rights

':S,':lJon 11-:0,: of [he Code

upon the bidders. As the West Virginia Supreme Court
noted:

"Statutes and ordinances of this type are enacted for the
benefit of the public. to protect public coffers, and confer no
rights upon individual contractors." Pioneer Co, v. HU1­

chinson.220SE2d894(W. vs. 1975},

And it is essential that the public official be free to
exercise judgment and discretion in procurement
decisions. But if such decisions are not subject to some
sort of review, allegations of capricious or criminal
conduct are inevitable and both vendor confidence and
public confidence in the fairness of the decision will
suffer. Thus, the legislation codifies and makes ap­
plicable to all public bodies the holding of Taylor v.
County Board, 189 Va. 472 (1949):

"When the decision of the authorities is based upon a fair and
honest exercise of their discretion. it will nor be interferred with
by the COurts. even if erroneous, COUrIS do not in su(h cases
substitute their judgment for [he judgment of the body to

which the decision is confided. Interference by the court is

limited to cases in .....hich the public body has proceeded ilk~Jlly

or acted arbitrarily or fraudulently."

The last major category of conflicts are disputes
which arise during performance of a contract. Unlike
the other conflicts, this has an obvious counterparr in
the private sector, where disputing parties may negotiate
a resolution, agree to the assistance of a disinterested
party, or litigate in a court of law.

To define the dispute. a public body must lake a
position on a claim, and communicate that position to
the contractor. The legislation does nOI specify (his
internal procedure, which could be as simple as an
exchange of letters. or if the public body felt it
necessary, more detailed. Thus, the Advisory Com­
mittee left in place existing legislation for highway
construction claims" but is not mandating such a
procedure for other public bodies.

The emphasis in the legislation is upon prompt
identification and disposition of contractual claims. For
that reason, the legislation requires submission of
claims no later than 60 days after final payment. Ac­
ceptance of the final payment will not waive claims. The
legislation does provide (hat pendency of claims shall
not delay payments of amounts agreed due in the final
payment.

For all of the above conflicts, one recourse is always
available: filing suit. In addition, the legislation
authorizes (but does not mandate) any public body to

establish an administrative appeals process. To prevent
the administrative appeal process from becornng , or
being perceived as unfair or burdensome to contract ors.
no contractor is required to exhaust the procedure
before filing suit (although if the administrative appeal
process is invoked by a contractor. it must be completed
before a suit is filed unless the public body agrees
otherwise). The factual findings are conclusive. thus
ensuring that the process does not merely become J.

rehearsal for a trial. In order for [he factual fim.!;:1gs :0
be conclusive. however. the administr.ui, C :1rp(':l1



process adopted by the public body must provide for a
hearing before a disinterested person or panel, the
oPPOrlunilY [0 present pertinent information. and a
written decision. Either party to the contract can initiate
judicial review of the decision, which is confined to the

issues of law.
The legislat ion also specifies the relief available if il is

determined that the public body acted improperly.
Again. il must be remembered that legislation requiring
competition is intended primarily to benefit the public.
nOI the bidders, Thus. monetary damages have gener­
ally not been awarded in disputes over eligiblity of bid­
ders or awards of contracts. As stated by one court:

"Such a statutory provision enacted as a protection 10 the
(municipal] corporal ion cannot be used 10 make a disobedience
of its provisions by rhc municipal officers a double source of
punishment to the municipality. If the plaintiff is right in its
contention then a disobedience of the provisions of the statute
will make the municipality pay the difference between the

(mH", Mid and (he bid for which the contract is made. and also
the profit thai the lowest responsible bidder would have made

ilrhc sraruie had nOI been violated. BUI such is nor the purpose
of rhe charter provision ... the statue was not enacted for the
bcuefi: of (he: plaintiff, and he cannot recover by reason of its
provision. (citation omiued), Molloy v, City oj New
RvcJl{'l/e." 198 N. Y . 402.92 NE 94 (1910).

This proposed legislation, however. makes a major
exception in tWO insrances. If a public body determines
rhar a bidder is not a responsible bidder, and awards the
contract 10 another bidder, and it is subsequently
deremined that (he determination of non-responsibility
W;JS arbitrar y and capricious, the bidder is entitled to the
·:OSI of preparation of the bid, but not projected or
anticipated profits or the costs of appeal. Similar relief
is available if an award is made to another bidder. and it
is subsequently determined that the award was arbitrary
and capricious and should have been made to the
protesting bidder.

This course was selected for several reasons. First,
where the contract has been awarded and accepted in
good faith, I' and another contractor has begun per­
(ormunce it would be manifestly unfair to declare that
contract void. On the other hand, the vigilance of
vendors is the best mechanism for policing a public
rrocurernenr system, and some effort to make them
whole without encouraging frivolous appeals from
Ji:,grumled vendors is appropriate.

CO\1\/EST

Although the Advisory Committee's recommendation does
not ~Iallllorily address the creation of an appeal board or panel
f'lr Stall' governmenr in a mandatory sense. such a panel will be
~-realt'Ll for (he Department of General Services with respect 10

.111 prO(Ureffi(nt executed by that Department. Such a board or
Nnd \\11 be comprised of persons within the private and public
'l''':l(n, 11;\\ ing demonstrated capabilities and expertise in
;--fl',,:uf':"ml'nr, public contracts. and public contract law. We

r",','mrnt'nJ such a requirement for [he Department of General
\n\ 1((", be mandated statutorily. In accordance with the
r':cllmlllt'nJaTi0f1 of {he Advisory Committee. this leaves the

" '\;')!t' Illaf "Jrf"lilr3ry and capricious" is nOI a svnonvm for bad faith.
~ ~ lir « ').I'.in;!" and Trust Co, v. \-lilwaukee' Cou·nr .... J~8 '\iW 12
'.\\" j\)221: 1 rnv , of \Iiami v. Milirana. 184 So :!d 701 (Fla. App.
: ..., ~ )(, ~

creation of such a panel or board 10 the discretion of the local
governing body for the political subdivisions.

Charles B. Walker
Secretary of Administration

and Finance

The legislation does not include several features urged
upon the Advisory Committee. Some persons suggested
that this legislation should create a special panel to hear
all public contract disputes, similar to the Boards of
Contract Appeals used by the federal government. In
support of this feature, it was argued that this would be
an efficient way to dispose of public contract disputes,
and that it would result in a panel whose members had
considerable expertise in public contract law. U

The Advisory Committee declined this suggestion for
several reasons. First, except insofar as the legislature
specifies differences. public contracts are controlled by
the same body of law applicable to other contracts, tJ

There are insufficient differences to warrant establish­
ing a special tribunal. Moreover. the existence of a
special tribunal might even tend to unnecessarily in­
crease the differences between public and private
contracts. Second. the Advisory Committee concluded
that there was an insufficient volume of public contract
disputes to warrant the expense of creating and
operating such an agency, Third. the Advisory Com­
mittee had no indication that the Circuit Courts were
incompetent or unable to handle public contract cases,
and was loathe to recommend something which could be
interpreted as a lack of faith in their performance.

The Advisory Committee was a]so urged. in lieu of
recommending establishing a special tribunal. to specify
several Circuit Courts around the State in which all
public contract disputes would be litigated. The Ad­
visory Committee concluded that this was more a
question of venue than of procurement policy, and that
the General Assembly had addressed this to its satisfac­
tion in the revision of Title 8.01 in 1977,

Differences With The Model Procurement Code
In developing the proposed legislation. the Advisory

Committee relied heavily upon the Model Procurement
Code published by the American Bar Association, The
Model Procurement Code is described by its authors as
a "model" rather than a "uniform" statute, which
means that jurisdictions are encouraged to adapt its
provisions, rather than adopt them verbatim. Many
features of the proposed legislation are clearly derived
from the Mode) Procurement Code. For example. the
description of various procurement methods and many
of the ethics provisions are based on MPC sections.
Since the Advisory Committee did not conclude that

I:The Model Procurement Code contains optional provisions creating
such a Procurement Appeals Board, made up of at least three lawyers.
It is described as a full-time body. See Section 9-501 et seq.
uln fact, some major contract cases in Virginia arose: in the public
sector, but that was nor a factor in the decisions. See, for example,
VM! v, King, 217 Va, 751 (1971) (obligations of architect to owner.
Sial ute of limitations); Valley landscape Co. v, Rolland, .: 18 Va. ~37

(197i) (relarionship of architect to contractor): Ranger CvOSI. C.) . ....
Prince William Counrv School Board, 605 F2d 1:98 n9~9) (.:bim' for

attorney's fees in construction litigation).



~ Virginia should adopt the MPC verbatim, however, it
. would be appropriate to identify some of the major

differences.
Article 2 of the Model Procurement Code prescribes a

procurement organization. It provides that the Chief
Procurement Officer shall "procure or supervise the
procurement of all supplies. services, and construction
needed by the State."'· Even where the legislature
exempts procurement through the Chief Procurement
Officer, the transaction stilI must be in accordance with
regulations promulgated by the Procurement Policy
Office." The proposed legislation contains no
analogous provisions.

At the State level in Virginia, there are three major
procurement agencies. The Division of Purchases and
Supply of the Department of General Services is the
centralized purchasing agency for goods, and also
promulgates the rules and regulations for the purchase
of goods not requisitioned through it. The Division of
Engineering and Buildings of the Department of
General Services assists in the administration of capital
outlay construction, and promulgates rules and
regulations for the procurement of architects and
engineers for capital projects. The agency or institution
to which the funds are appropriated is the parry to these
contracts. The Department of Highways and Trans­
portation procures highway construction and related
materials and equipment. In addition to these three
agencies. the Department of Alcoholic Beverage Con­
trol purchases alcoholic beverages.

The Advisory Committee concluded that this division
of responsibility was logical and appropriate, and that
there was no reason to consolidate the procurement of
these disparate items. Capital outlay construction is not
"centralized." The process itself was the subject of a
recent JLARC study, which. while recommending
improvements in administration. refrained from
suggesting that a central agency act as the owner in all
capital outlay construction. U For several reasons. not
the least of which would be the cost and manpower
requirements with minimal offsetting benefits. the
Advisory Committee shares that view.

With the exception of architectural and engineering
services for capital projects, no statute provides central
control over the procurement of services. Considering
the variety of such services. which range from janitorial
or gardening work through elevator or boiler main­
tenance to auditing or other professional services', the
Advisory Committee rejects the notion that a single
agency could or should be charged with procuring such
services for other agencies." Where uniform im­
plementing policies are required. they can be effectively
supplied through Administration and Finance Direc­
rives...
":'-~PC Section 2-204.
"~IPCSection 2-303.
.."Operational Review: The Capital Outlay Process in Virginia,"
JO::1i Legislative Audit and Revie..... Commission (1978).
·"Th: Joint Legislative Audit and Review Commission has apparently
reached a similar conclusion. "Managernen. and Use of Consultants
By Slate Agencies" (1980). p. 17.
·'Set'. e.g., Administration and Finance Directives 2-80 and 4-80,

The proposed legislation concentrates on "how" not
"who. It Centralized procurement remains the rule
wherever the General Assembly has mandated it. as it
has for the purchase of materials. equipment. supplies
and printing for State agencies" and for goods for

. counties. 90

Central to Article 2 of the MPC is a separation of
policy making and operational functions. Accordingly,
the MPC creates a Procurement Policy Office which
adopts the regulations that the Office of the Chief
Procurement Officer must follow. The Advisory
Committee rejected this departure from the traditional
notion of administrative law in which an agency. within
standards contained in the legislation. adopts im­
plementing regulations and then enforces and abides by
those regulations. This notion is embodied in the
Administrative Process Act, Section 9-6.14: I et seq of
the Code. It ensures that the public officials are fully
accountable, and are wholeheartedly committed to the
teller and spirit of the regulations. This is as important
in procurement as in any other area. A separate board
does not necessarily insulate the procurement process
from improper influences. In fact. an argument can be
made that it could facilitate improper influence.

Finally, the Advisory Committee is satisfied that a
mechanism exists for any necessary coordination of
State procurement policy. The Governor, his cabinet,
and the responsible agency heads appointed by him can
certainly formulate policy as effectively as a new
"superboard ."

For some political subdivisions of the State, the MPC
suggested organization appears unnecessarily ornate.
The Advisory Committee felt that to mandate a
procurement organization for localities would generate
resentment, and would deflect attention from the more
important policies articulated in the legislation. It was
also mindful that a focus on organization at the expense
of the procurement policies resulted in many of the
deficiencies in the present law.

The Model Procurement Code describes one method
of source selection as "competitive sealed proposals."
It separately describes two similar procedures, one for
most professional services and the other for ar­
chitectural and engineering services." The legislation
recommended by the Advisory Committee consolidates
an three methods into one. and describes it as "com­
petitive negotiation .' ,

The term "competitive sealed proposals" was
rejected because it seemed likely to be confused with
competitive sealed bidding.n "Competitive negotia­
tion" was selected because it emphasizes the role of
competition while connoting the flexibility inherent in a
negotiating process. It is also a term readily understood
in both the purchasing and construction communities. 9l

"Section 2,' -440 of the Code.
"Section 15.1-107 of the Code .
·'~PC ~ions3-203, 3-207, 5-50l.
"Ironically, early drafts of the Model Procurement Code used the
term "competitive negotiation." See Preliminary Working Pacers
Nos. I and 2.
"5<,( Council of Stare Governments. SUJle and Local Governre»:
Purchasing (1975), at p. 6.6: American Cor-suiting Engineers Cvl):i.:;i.



Throughout the recommended legislation, the Ad­
visory Committee sought flexibility. It felt that the
MPC approach, which mandated slightly different
forms of competitive negotiation depending upon what
was being procured, unnecessarily limited public bodies
in developing innovative and responsive procurement
methods. The fundamental guideline of competition,
rather than the details of the procedure, should be the
touchstone.

The Model Procurement Code was heavily influenced
by the federal procurement system. Some features of
that system, however, are less desirable at the State and
local level. The volume of federal procurement, both in
dollars and numbers of transactions, may warrant a
quasi-judicial process for resolving disputes. The MPC
suggests such a process, featuring a Procurement
Appeals Board. There is no indication that there. is
anywhere near the necessary volume of public contract
cases or disputes in Virginia to justify the expense of
establishing such a body in Virginia. A number of other
entities included in the MPC were omitted for similar
reasons. These include a Procurement Advisory
Council, Procurement Institute, and Ethics Com­
mission.

Ethics
The Advisory Committee approached the matter of

ethics in public procurement with a candid recognition
of the limitations of such legislation. Whenever greed is
more powerful than honor, there will be those who will
violate a statute. and even the most draconian penalty is
a surmountable deterrent. Nevertheless, statutes should
define unacceptable conduct, both of public employees
and those who accept public funds as vendors and
contractors.

The Advisory Committee adopted two positions at
the outset. First, because of the extraordinary trust and
responsibility exercised by public officials conducting
procurement transactions, and because of the legitimate
expectation by the public that this trust and respon­
sibility be exercised properly, the statute should describe
a higher standard of conduct for procurement officials
than for public employees generally. Procurement
officials, like Caesar's wife, must avoid even the ap­
pearance of impropriety.

Second, the Advisory Committee decided that rather
than attempt to consolidate all provisions with ap­
plication in a procurement context, it would recommend
legislation to fi)) the voids or deficiencies under existing
legislation. In other words, the recommended legislation
is an overlay; it supplements but does not supersede
existing legislation which is located other places in the
Code.

Two such statutes deserve special mention. Both were
enacted in 1980. The Virginia Governmental Frauds Act
(Section 18.2-498.1 et seq) and a statute outlawing
combinations to rig bids submitted to public bodies
(Section 59.1-68.6 et seq) fined huge gaps in [he

.4 Guide 10 the Procurement of Architectural and Engineering Ser­
vices. II is also the term used in Attachment 0 to OMB Circular
A-IO~.

procurement laws of this State.
The Virginia Conflict of Interest Act applies to all

public officials and employees. Some conduct which is
not forbidden under that Act is clearly unacceptable for
purchasing officials. For example, aggregate annual
income of less than $5,000 from a firm or business is not
deemed to be a "material financial interest. "'~ A
purchasing official could select a firm from which he
would receive up to $5,000, and could be successfully
prosecuted only if it could be proved that this sum was
"for services performed within the scope of his official
duties"" or was a gift "that might reasonably tend to
influence him in the discharge of his duties. "96 The
words are high sounding, but easily evaded.

The recommended legislation differs in several im­
portant respects from the approach of the Conflict of
Interest Act. First, it uses the term' 'pecuniary interest"
which is more encompassing than "material financial
interest. tt Second, unlike the Conflict of Interest Act,
the recommended legislation does not prohibit certain
contracts. It prohibits knowing participation in a
procurement transaction on behalf of the public body
by a public employee having a pecuniary interest in a
contract. Thus. if an employee or official with a
pecuniary interest in a firm seeking public business
abstains or disqualifies himself, the public body is free
to contract with that firm (unless the Conflict of Interest
Act prohibits the contract, of course).

Nothing shakes confidence in public procurement as
quickly as the disclosure that vendors or contractors
provide gifts or special privileges to procurement of­
ficials. t7 The general prohibitions, which require proof
of intent or tendency to influence an official act, are
simply too lax for public procurement. The recom­
mended legislation prohibits solicitation or acceptance
of gifts of more than nominal or minimal value. Each
public body could, in its internal rules, amplify this
provision. The Advisory Committee felt that each
public body should have the opportunity to define the
precise threshold.

The special grand jury recommended that legislation
restrict the employment of former purchasing of­
ficials." The Model Procurement Code contains such
restrictions." The Advisory Committee concluded,
however, that such restrictions unnecessarily curtailed
the employment opportunities of a class of public
employees. while the same purpose could be achieved by
disclosure.

The recommended legislation also explicitly prohibits
kickbacks and other improper payments involving
public contracts.

"Section 2.1-348(f)(2) of the Code.
"Section 2.1-349(a)(4) of the Code.
"Sect ion 2.1-3S 1(e) of the Code.
m'ln the private sector. this kind of vendor conduct would amount to
nothing more than good salesmanship. However. this same conduct
cannot be viewed so benignly in the public sector, where the govern­
menial market is supposed to be open (0 all businessmen on equal
terms:' Fourth Interim Report. Special Grand Jury. p. 12.
"Fourth Interim Report. Special Grand Jury, p, S.
"\rfPC Sect ion l2- 208.



Conclusion
~ The legislation recommended by the Advisory
Committee will not make public procurement immune
from wrongdoing. No dictate yet, including the Ten
Commandments, has accomplished that. The integrity
of public purchasing depends not upon laws but upon
people, both the public officials and those who seek to
provide goods, services, insurance and construction to
government. The most that legislation can do is ar­
ticulate the policies and standards which the collective
representatives of the citizenry believe should be irn-

plernenred, and to specify certain safeguards.
This legislation is admittedly broad. The variety of

public bodies in Virginia, the range of goods, services,
insurance, and construction needed by those bodies,
and the desire to provide those bodies the ability to
develop responsive techniques made that necessary. The
legislation does, however. provide a comprehensive
uniform framework for public procurement at every
level, and clearly establishes competition as the
hallmark of public procurement in Virginia.
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2426 McRae Road
Bon Air, Virginia 23235
September 15, 1980

Mr. H. Douglas Hamner, Jr.
Commonwealth of Virginia
Department of General Services
209 North Ninth Street
Richmond, Virginia 23219

Dear Doug:

In accordance with your memorandum, I am attaching a Minority Report
on certain problems in the procurement study.

It will be appreciated if you would include these comments as a
part of the final report.

It has been a pleasure working with you on this study and it is
believed that the General Assembly will adopt a version that will benefit
the overall purchasing program in the State.

Sincerely yours,

~i
T. AShb~



MINORITY REPORT ON CERTAIN RECOMMENDATIONS CONTAINED IN THE VIRGINIA
PROCUREMENT LAW STUDY

At the conclusion of the introduction to this report is a statement reading
"this legislation is admittedly broad", therefore, I wish to object to three
recommendations that are not in the best interest of public procurement and if
adopted, can only result in huge unnecessary expenditures of public funds.

511-37 (e) Award to the lowesfresponsive and responsible bidder. When so provided
in the inyitation to Bid, ~ward~ may be made to more than one bidder.
In fflY opinion, there is no place in a competitive program for multiple
awards. The user preference s i rnply means tha t the user can choose the
highest priced item of the nultip1e bidders, if desired.

Presumably, this type of award "is patterned after the Federal procure­
ment program and a recent report involving the GSA purchasing scandal
cited that the multiple award program was one of the two most abused
areas. Such an abuse; s readily perceptible and 1eads to hi gher cost.

511-41 (b) Upon a determination in writing that competitive sealed bidding is
either not practicable or not advantageous to the public, goods,
services, insurance or construction may be procured by competitive
negotiation.
Senate Bill 278 introduced in the 1980 General Assembly would have
required competitive bidding in the procurement of insurance. I
wholeheartedly concur with this concept. That mandatory purchase
of insurance by competitive bidding would save the tax payers of the
Commonwealth thousands of dollars annually.

Several examples of savings through the competitive bidding of
insurance were cited in this report. Also, the Department of Highways
and Transportation has purchased its insurance requirements on a
competitive sealed bid basis for more than 30 years. The award is
made to the firm submitting the lowest bid meeting all requirements
of the specifications. A review of the Highway Department's records
on insurance purchases will substantiate that thousands of dollars
are saved each year by a competitive bidding insurance program.

Therefore, I could not concur to any other method for a public body
to purchase its insurance needs.

511-41 (e) If adopted in writing, a pUblic body may establish purchase procedures
not requiring competitive ·sealed bids or competitive negotiation for
single or term contracts not expected to exceed $10,000, provided,
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Excluding purchases under $10,000 would cost the tax payers of the
Commonwealth millions of dollars each year and can only lead to
favoritism and collusion.

The Department of Highways and Transportation is the largest dollar
volume purchaser of all State agencies. Their purchases exceed
$135,000,000 annually for equipment, material and supplies for its
own agency and for other State agencies. Highway Commission policy
requires that all purchases exceeding $500 must be made on a
competitive sealed bid basis. This program has literally saved the
Department and the other agencies for whom they purchase~ thousands
of doll ars annually. Further t the Hi ghway Departm2nt has a fi rm
policy for purchases up to the $500 required for sealed bids.

Consequently, I cannot support an exclusion from competitive bidding
a sum that would exceed $1,000 and preferably it should be $500.
To do so is an unwise and costly expenditure of our tax dollars for
which there is no justification.

C/':'£1£1 .2__.r
T. Ashby NeWbY:r/-_­
ConJnfttee Memb

r ,
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Mr. Doug Hamner
618 9th Street
Office Building
Richmond, Virginia 23219

Re: Procurement Law Study

Dear Mr. Hamner:

I am responding to your letter of September 8, 1980, in which you
indicate minority reports must be submitted by September 19, 1980.

Before getting to my suggestions, 1 would first like to compliment
Bob Kyle on the outstanding job he did as the leader of our group. I
doubt he will ever get the recognition he deserves for his efforts on this
project.

My suggestions for changes are in the area of dispute resolution"
Section 11-70(e) as now written provides, "A contractor may bring an
action involving a contract dispute with a public body in the appropriate
Circuit Cou rt. "

I see two problems with the above-quoted prOVISIon. Fi rst, with
regard to the venue of dispute litigation, I believe it would be fair and
equitable for the Department of Highways and Transportation to be
treated the same as the rest of the state' s contracting agencies. By
virtue of §33.1-387 of the Virginia Code, the Department of Highways and
Transportation is the ~. contracting agency in Virginia that requires a
contractor to litigate its claim in the Circuit Court of the City of Richmond
by trial without a ju ry.

At best, this distinction between the Department of Highways and
the other state agencies is uncalled for. At worst, this distinction may
result in a denial of due process. It is feasible that the cost of litigating
a claim in Richmond could be so prohibitive that a contractor would give
up a valid claim.
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The legislature very aptly stated the intent of the venue chapter in
§8.01-256 of the Virginia Code. There, the legislature indicated that
convenience of the parties and witnesses and the administration of justice
without delay and prejudice were the factors considered in drafting the
venue chapter. In highway claims, even the primary highway department
witnesses reside near the site of the work and not in Richmond.

As I understand it, the Department argues that claims against it are
quite complicated and for that reason they should be litigated in only one
circuit court and decided by a judge and not a jury. I concur in the
Department's view that construction claims are complex, In fact, I think
the state will eventually discover that major building construction claims
are far more complex than highway construction claims. However I I feel
complexity of the claims should have little bearing on an appropriate
ven ue to try the case.

Based on the foregoing, I hope that the Secretary of Administration
will recommend that §33 .1-387 be repealed.

As you know I my second concern is over litigation of claims by and
against the state or local government before "hometown" juries. This is a
potential problem for two reasons. In many instances the potential jurors
may have a monetary interest in the outcome of the litigation. If the local
governmental body loses, public money must be used to pay the claim.
Thus, there is a chance of the jurors being biased against the contractor.
I have found that city I county and town attorneys use the threat of a
"local" jury trial to their great advantage in dealing with contractors. On
the other side, when a state agency is for.ced to litigate in a contractor's
backyard, the potential influence of the contractor on the local jury could
potentially affect the outcome of the case.

Second, a potential problem exists because construction contract
claims can be so complex that a jury gets confused and pays little
attention to the evidence. An article in the September 22, 1980.issue of
"Business Week" outlines the problem. I believe it is in the government's
and the contractor's best interest to have qualified people decide the facts
in these cases.

I have given considerable thought on the best way to eliminate the
potential problems of prejudice and confusion. As you know, at one time I
felt that a board of contract appeals would be the best approach. This is
the method the federal government uses. Almost all of the state and local
government members of our group opposed the board approach because of
its cost to the state.

After the objections we.re raised by the other members I I gave this
matter more thought. I have concluded that when a party requests a
jury, a fair approach would be to contractually require that it shall be a
"Blue Ribbon" jury as provided for in §8.0t-359(D) of the Virginia Code.
Such juries are usually composed of experts in the field and are called
upon to decide the complex factual questions which arise. These expert
juries reduce the time necessary to try the case and they are more likely
to reach the correct conclusions:

2
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In conclusion, I feel the advisory group did an excellent job under
the leadership of Bob Kyle. J hope the Secretary of Administration will
consider the two suggestions I have outlined above.

Very truly yours,

CMP/lp

ROCOVICH, 6CHOW, PARVIN & WILSON,

/ /II~1!ttJ
. Parvin

3

P.C.



LEGISLATION



Be it enacted by the General Assembly of Virginia:

1. That the Code of Virginia is amended by adding in Title 11 a
chapter numbered 7, consisting of sections numbered 11-35
through 11-80, as follows:



511-35

511-36

511-37

Chapter 7 of Title 11

ARTICLE I - General Provisions

Title, Purpose. (a) This chapter may be cited as the Virginia
Public Procurement Act.
(b) The purpose of this Act is to enunciate within this chapter
the public policies pertaining to governmental procurement from
nongovernmental sources. This chapter shall repeal and super­
sede all charter provisions, local ordinances, and regulations
inconsistent with this chapter.
(c) The provisions of this chapter shall not apply to those
contracts entered into prior to July 1, 1981, which shall
continue to be governed by the laws in effect at the time those
contracts were executed.

Implementation. This chapter may be implemented by ordinances
Qr regulations consistent wi th this act promulgated by any
public body empowered by law to undertake the activities des­
cribed in this chapter. Any such public body may act by and
through its duly designated or authorized officers or
employees.

The goal of this chapter is to articulate fundamental
policies, not details. Substantial implementation will be
required in order for each public body to apply these
policies to its unique situations. This will, however,
permit necessary flexibility.

Definitions. The words defined in this section shall have the
meanings set forth below throughout this chapter.
~) competitive Sealed Bidding is a method of contractor

selection inclUding the following elements:
Cal Issuance of a written Invitation to Bid containing or

incorporating by reference the specifications and
contractual terms and- condi tions apolicable to the
procurement. When it is impractical to ini tially
prepare a purchase description to support an award
based on price, an Invitation to Bid may be issued
requesting the submission of unpriced offers to be
t'ollowed by an Invi tation to Bid limi ted to those
bidders whose offers have been qualified under the
criteria set forth in the first solicitation.

The second sentence recognizes two-step bidding,
which is a useful variation on the traditional
method of competitive bidding.
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(b)

(c)
(d)

Public notice of the Invitation to Bid at least ten
days prior to the date set for receipt of bids by
posting in a designated pUblic area or publication in
a newspaper of general circulation or both. In
addition, bids may be solicited directly from po­
tential contractors.
pUbl1c open1nq and announcement of all bids received.
Evaluation of bids based uoon the regui zement.s set
forth in the Invitation, which may include sDecial
qualifications of potential contractors, life c".tcle
costing, value analysis rand otheY criteria to de-



tennine acceptabili ty such as inspection, testing,
quality, workmanship, delivery, and suitability for a
particular purpose.

It may be necessary to define the qualifications
of potential . contractors, e.g. by requiring
experience in work similar to that being bid
(See Report of the Attorney General (1972-1973)
at p.107), the ability to provide service prompt­
ly, or other unique capabilities. The emphasis
is upon identifying such factors at the outset,
in the Invitation to Bid. Evaluation of bids
should not be a rote exercise. It should in­
clude value analysis or life cycle costing,
which allows the public body to consider not
just the initial outlay .but the total cost.

(e) Award to the lowest responsive and responsible bid~

der. When so provided in the Invitation to Bid,
awards may be made to more than one bidder.

The second sentence authorizes a multiple award
after a competitive program. This might include
awards on a regional basis, the division of
total requirements among several firms, or an
effort to allow user preference or vendor ser­
vice to be considered during the term of a
contract.

:£:J Competitive Negotiation is a method of contractor se­
lection including the following elements:
(a) Issuance of a wri tten .Request for Proposal inq.~~ating

in general terms that which is sought to be procured,
specifying the evaluation .f~£1:ors~. be __~.~~d,. __ and
containing or incorporating by reference th_~_.Q~f1~}:"_

applicable~ontractual terms and conditions.
(b) Public notice of the Request for Proposal at least

ten days prior to the date set for receipt ot__..2ro-:.
posals by posting in a designated public area or pub­
lication in a newspaper of general circulation, or:
both. In adqition, proposals may be solicited di~~~t­

IV from potential contractors.
(c) Optional discussion or negotiation with each re­

sponsible offeror determined to have submitted.. .a.
proposal reasonably susceptible of being selected for
award. A public body may also use a contractor
selection proces s involving mul tiple rounds of com­
petition.

(d) Award to the offeror whose proposal is determine.(;,t.. in
wri ting to be the most advantageous, takiI'!9-.in.t-.9
consideration the evaluation factors set forth in the
Request for Proposal.

The essence of competitive negotiation is com­
parison of proposals from several offerors. It
differs from competitive bidding in several
important respects. First, while price may be
a factor, it is not necessarily the determin­
ative factor, since quality) service, ex­
perience, time of performance or other factors



may be sufficient justification for entering a
contract for more than the lowest proposal.
These factors are identified in the Request for
Proposal. Second, the specifications are not
as detailed, since the purpose is to solicit a
variety of approaches or alternatives. Third,
this method envisions face-to-face discussions
and negotiation, unlike competitive bidding
where there is no opportuni ty for such inter­
action.

~-This definition allows the public body to de­
termine the weight to be given to all factors
in the selection process. It is a flexible
procedure, since cost may be designated as a
major or minor factor. One major objective of
this procedure would be to ensure access to
consideration for public work upon known cri­
teria.

There are many ways under this procedure to
place cost in the proper perspective if the
public body wishes to minimize the role of
price in the selection process. For example,
prices could be received in a separate envelope
which would not be opened until selection of
the best qualified offeror had occurred, and
the award made to the best qualified offeror if
the price submitted was reasonable. A Request
for Proposal might state that the awa r d would
depend upon negotia tion of areas onable fee
wi th the offeror making the proposa 1 most ad­
vantageous to the public body. A public body
might establish a fee schedule or contract sum
in advance, which would remove price as a
factor in selecting among those persons or
firms submitting proposals.

Construction under fixed price design-build and
construction management contracts are forms of
competitive negotiation. The procedure for
selection of architects, engineers and land
surveyors for State cap i tal proj eets as set
forth in Section 2. 1-548. 1 et ~ is also a
form of competitive negotiation.

Unlike the Model Procurement Code, this chapter
consolidates all competitive negotiation into
one provision, rather than prescribing slightly
different procedures for architects and engi­
neers' for other professional services, and for
any other applications. Because this defi­
nition specifies fundamentals rather than
details, public bodies may adopt different prc­
cedures for various procurements as long as
they are consistent with these fundamentals.
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<L..> Public Body shall mean any legislative, executive or
judicial body, agency, office, department, authority,
~ost, commission, committee, institution, board or po~

litical subdivision created by law to exercise some sov­
ereJ.gn power or to perform some governmental duty, and
empowered by law to undertake the activities described i~

this Chapter.

This Chapter, in and of itself) does not authorize a
public body to enter into contracts. That power
would be conferred in enabling legislation. If a
public body has the power to enter into contracts,
the power must be exercised in accordance with this
Chapter.

(~) Gooas includes all material, equipment, supplies, print­
ing, and automated data processing hardware and software.

This is based on the former language in the State
purchasing statutes, plus a reference to ADP hardware
and software.

(~Construction includes building, altering, repairing,
improving, o.r demolishing any structure, building or
highway, and any draining, dredging, excavation, grading,
or similar work upon real property.

This is a combination of the Model Procurement Code
defini tion and former Section 11-17 of the Code.

(§...:J Services includes any work performed by an independent
contractor wherein the service rendered does not consist
primarily of acquisi tioD of equipment ~r materit!!.?_g~__ the
rental of equlpment, materials and supplies.

This is derived from the North Carolina definition.
The definition of "contractual services" in former
Section 15. 1-106 of the Code was too limited. It
referred to utility services available in most in­
stances from only one source, frequently at pre­
scribed rates. Since this definition includes only
work performed by an independent contractor, other
employment agreements are not within the purview of
this Chapter.

CLJ Professional services includes work performed by an in­
dependent contractor wi thin the scope of the practice of
accounting, architecture, land surveying, law, medicin~J

optometry, or professional engineering.

(~) Responsive Bidder means a person who has submitted a bid
which conforms in all material respects to the Invitation
to Bid.

(~) Responsible Bidder or offeror means a person who has the
capabili ty in all respects to perform fUlly the contract



requirements, and the inte rit and reliabilit
?ssure good falth per ormance, and who has
qualified, if required.

which will
been pre-
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511-38

511-39

511-40

This defini tion allows the public body to consider
integrity and reliability as well as capability. It
is derived from the MPC definition, but recognizes
that prequalification, if required by the public
body, is essential to a determination that the bidder
is responsible.

(~) Informality means a minor defect or variation of a bid or
J;?roposal . from the exact requirements of the Invitation to
pid or Resu;est for Proposal which does not affect the
Erlce, quaIl ty, quant1 ty, or delivery schedule for the
.goods, services or construction being procured.

This definition was suggested by the Attorney
General t s Office and is consistent with three opin­
ions of the Attorney General. See Reports of the
Attorney General (1969-1970) at p. 67; (1969-1970) at
p. 215; and (1978-1979) at p. 58.

[Reserved.]

Compliance with conditions on federal grants or contracts.
Where a procurement transacITon involves the expenditure of
federal assistance or contract funds, the receipt of which is
conditioned u on com liance with mandator re irements in
edera laws or re ulations not in conformance wi th the ro­

va s i ons of this chapter, a public body may comply wi th such
federal requirements notwithstanding the provisions of this
chapter only upon the written determination of the Governor. in
the case of State agencies, or the governing body, in the case
of political subdivisions, that acceptance of the grant or
contract funds under the applicable conditions is in the public
lnterest. Such determination shall state the specific pro­
vision of this chaJ;?ter in conflict with the conditions of the
grant or contract.

This provision does not address the situation where the
Supremacy Clause in the United States Constitution allows
a federal law to supplant a contrary State law. Rather,
it addresses the situation where the federal government
conditions its largess upon compliance with certain re­
quirements, and the State or locality is presented with
the choice of complying or foregoing the federal funds or
contract. Examples of instances where federal statutory
or regulatory conditions might conflict with State law
include small business set asides, waiving of bonding
requirements, or limitation of bidders to those from
"labor surplus areas." This provision does not purport to
allow compliance with federal grant or contract conditions
which are violative of the Virginia Constitution.

Cooperative Procurement. Any public body may particinate in,
sponsor, conduct or administer a cooperative procurement agree­
ment with one or more other public bodies or agenCIes of the
Uni ted States for the purpose of combining reauirements to
lncrease efficiency or reduce administrative expenses.



511-41

ARTICLE II - Contract Formation and Administration

Methods of Procurement. All public contracts with non­
governmental contractors for the purchase or lease of goods, or
for the purchase of services, insurance or construction shall
be awarded after competitive sealed bidding, or competitive
negotiation as provided in this section,· unless otherwise
author1zed by law.

The application of this section is limited to the purchase
or leasing of goods, or the purchase of services, in­
surance and construction from private sources. This
section has no application to the purchase or leasing of
real property. Former law did not address the leasing of
goods, or the purchases of insurance or most services.

This section requires competitive sealed bids with two
broad exceptions. First, a separate statute may specify
another method for a particular agency or commodity. For
example, Section 11-45 of this Article lists several ex­
ceptions, and the purchase of alcoholic beverages for
resale by the Alcoholic Beverage Conunission is similarly
excepted in Section 4-7 of the Code. Second, the section
itself lists certain instances when competitive sealed
bids are not r equi.red , including instances where com­
petitive negotiations may be appropriate. If one of these
subsections applies, the requirement for competitive
bidding is removed, and it is not necessary to cons ider
the othe~ methods. In other words, if an emergency ex­
ists, competitive sealed bids are not required and no con­
sideration needs to be given to competitive negotiation.
Likewise, if an emergency exists where competitive ne­
gotiation normally would prevail, the public body may
proceed under the emergency provision. If the conmod i t.y
or service is a sole source item, the public body need not
consider either competitive sealed bids or competitive
negotia tion, but may proceed under the sole source pro­
vision.

(a) Professional services may be procured by competitiv~

negotiation.

The intent of this exception is to allow the pro­
curement of professional services by competitive
negotiation without a determination in writing that
competitive sealed bidding is either not practicable
or not advantageous to the public. Under the de­
finition of competitive negotiation, the public body
determines what weight, if any, to give to cost.
Thus, this section does not require professionals to
bid prices against each other nor does it require
that public bodies consider price. On the other
hand, the language is permissive, and should the
public body wish to consider cost ~ or even to use
competi tive sea led bidding, it would not be pro­
hibited. Again, professional services may be pro­
cured as sole source items or under the emergency or
small purchase prOVisions.



(b) Upon a determination in wri ting that competi tive sealed
bidding is either not practicable or not advantageous to
the public, goods, services, insurance or construction may
be procured by competitive negotiation.

This provision is intended to give the public body a
grea t deal of flexibil i ty. "Practi cable" and "ad­
vantageous" should be given ordinary dictionary
meanings. The result is that a public body has an
accessible alternative to competitive sealed bids.
The public body need only to state in writing that
competitive sealed bidding is either not practicable
or not advantageous. This determination could be
made for a specific procurement transaction, or for a
particular service or commodity. This determination
is intended to be almost conclusive, since the
Virginia Supreme Court has stated in describing a
decision at another stage of the procurement process;

"When the decision of the authorities is based
upon a fair and honest exercise of their dis­
cretion, it will not be interfered with by the
courts even if erroneous. Courts do not in such
cases substitute their judgment for the judgment
of the body to which the decision is confided.
Interference by the courts is limited to cases
in which the public body has proceeded illegally
or acted arbitrarily or fraudulently." Taylor
v. County Board, 189 Va 472 (1949) at 483.

(c) UQ...on a u._geterrnigation in writing_j:.haLthe.~~__.t~__o~J.Y._.one
source for that which is to be procured, a contract may be
negotiated and awarded tQ tha~~Qurce_~jthQ~~competitiYe
sealed bidding or competitive negotiation~

Even construction may be a sole source item. See
Report of the Attorney General (1946-47) at p. 110.

(d) In case of emergency, a contract may be awarded wi thout
cornpeti tive sealed biddin9L.-~'(~A~_ql howev~£, _-t~aJ;.__§1H~b
procurement shall be made with such cornpeti tion as is
.Q]:"acticable under the circumstances. A written deter­
mination of the basis for the ~m.~rqency and for the se­
lection of the particular ~~~~~ractor shall be included in
the contract file.

(e) I f adopted in writin~ public ~~gY.._I!l~y.eJ~t@li~h._. ~y;r­
chase procedures not requiring competitive sealed bids or
competi tive negotiation for _si~~ or term contracts not
expected to exceed $10, OO~_"p"rovidedL-however« that ~
small purchase procedures will provide for competition
wherever practicable.

Clearly, the competitive sealed bid procedures are
not cost effective for small purchases. The figure
of $10,000 was selected for several reasons. At
least one locality had· that figure in its charter
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although most charters, and Section 15.1-108, as
amended at the 1980 Session, use $5,000. Former
Section 11-17, as amended at the 1980 Session, used
$10,000 for State construction contracts. Attachment
0, which states the requirements for procurement with
federal grant funds, uses that figure. Former
Section 33.1-185 used the figure of $25,000 for State
highway construction contracts, but the lower figure
prescribed by Attachment 0 had to be used whenever
federal funds were involved. Rather than perpetuate
this inconsistency, this provision establishes a
uniform figure for all public contracts. Other
portions' of the highway construction statutes, such
as construction by force account, are not affected.

It must be emphasized that a public body may elect to
use ccmpet i t i ve sealed bids below $10,000, or may
adopt procedures for less formal competitive bidding.
For example, a public body might determine that more
formality is required for the purchase of $9, 000
worth of goods or services than for construction of
the same amount. The proposal allows the public body
to determine the procedures, but states that com­
petition should be obtained wherever practicable, and
that the small purchase procedures must be es­
tablished in writing.

Cancellation, rejection of bids; waiver of informalities. (a)
An Invitation to Bid, aReQUest for proposal, or any o~er
solici tation, or all bids or proposals, may be caIl~~J.J.~d Q):."

rejected. The reasons for cancellation or rejection sh~l~__be
made part of the contract f~le.

The right to reject all bids is inherent in the power to
contract, but bidders occasionally feel that a commitment
to enter a contract is made when bids are solicited. For
this reason, statutory recognition of the inherent right
is common. For example, see former Section 11-21 of the
Code. Nevertheless, this right ought not to be exercised
arbitrarily or without explanation, for it leads to sus­
picion aggravated by the fact that a bidder expends time
and money in preparing a bid.

lb) A public body may waive informalities in bids.

A definition of "informality" suggested by the At­
torney General's Office, appears in Section 11-37
(10).

Contract pricing arrangements. (a) Except as prohibited
herein, pub11c contracts may be awarded on a fixed price 9r
cost reimbursement basis.
(b) Except in case of emergency no public contract shall bJ;
awarded on the basis of cost-plus a percentage of cost.

A cost-plus-a-percentage-of-cost contract
negative cost incentiye for the contractor.

provides a
Federal law
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prohibits this arrangement on federal contracts, and
Attachment 0 prohibits states and localities from using
this arrangement where federal funds are involved. Never­
theless, it may be necessary to use this arrangement where
neither the owner nor the contractor knows the dif­
ficulties of performance in an emergency situation.

At present, most contracts are fixed price, and it is not
anticipated that cost reimbursement contracts will sup­
plant fixed price contracts. Cos t reimbursement is ap­
propriate where it is difficult to estimate with rea­
sonable certainty the cost of performance, under some
emergency conditions, and on construction management
contracts.

Discrimination prohibited. In the solicitation or awarding of
contracts, no public body shall discriminate because of the
race, religion, color, sex, or national origin of the bidder or
offeror.

This is a slightly expanded version of House Bill 600,
enacted at the 1980 Session. This language would be
applicable, to all public bodies, and specifically includes
solicitation as well as awarding.

Exceptions to requirement for competi tive procurement. (~

Any public body may enter into con_tracts wi thout cOl!!P~!ition
for the purchase of googs or services
(1) which are performed or pr~~uced by persons or in schools

or workshops under the s~ervision of the Vir-9inia Com­
mission for the Visually HandIcapped;-or--

(2) which are performed or produced _b~no!l""proftLshel t.-t;req
~orkshops serving the handicapped.

Subsection a. recognizes the two statutory exemptions
from competitive bidding presently found at Sections
2. 1-450 and -450. 1. This section extends the ex­
emptions to any public body desiring to use them.
Since this chapter applies only to contracts wi th
nongovernmental contractors, it is unnecessary to
list purchases from the Department of Corrections as
an exception.

(b) Any public body may enter i!1t~.Q!ltract!5_for _leg~...l

services, expert witnesses, and other services associated
~ith Ii tigation or regulatory proceedings without com­
peti tive sealed bidding or competitive negotiation, oro­
vided, however, that the pertinent provisions of Chapter
11 of Title 2.1 of the Code remain applicable.

This subsection dispenses with competitive procedures
in securing services for litigation or regulatory
proceedings, such as rate hearings before the State
Corporation Commission. The rationale is that such
proceedings require confidentiali ty during pre­
paration which would be compromised by open pro­
curement procedures. Retention of legal counsel fer
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other purposes would be subject to the procedures.
Chapter 11 of Title 2.1 contains provisions ad­
dressing the employment of special counsel by State
agencies. In most cases, such employment must he ap­
proved by the Attorney General.

eel Any public body may extend the. ~e.rm oL an ~xis~in!L5_9n-

tract for services to al..low comQ..l:~_tio_~__pf__~_D-Y_work__un4~_~-:
taken but not completed during the original term of the
contract.

(d) An industrial development authority may enter into con­
tracts without competition _.-!or __the_...fls;@if?iti9.1L ...of
"authority facilities" or "facilities" as defined in
section 15.1-1374 (d) of the Code.

Industrial development authorities often purchase
"facili ties" prescribed by the enterprise being
assisted. Under these circumstances, the preference
of the enterprise is controlling.

(e) The Department of A19.9h.Q.Jj._~_~_~ver~q~_S-Q!ltJ;9~may .Q!".2.~u~~_
alcoholic beverages without competitive sealed_bidding or
competitive negotiation.

Pregualification. Prospective contractors may be pre~aJjJi~g

for partiCUlar types of supplies, services, insurance or con­
struction, and consideration of bids or proposals limi ted t<?_
preguali tied contractors. Any pre~alj_ficC!!:io~ PJ;:9.c.~c}~r~_._IRU~1;
be establ ished in writing and sufi~ci~;ntJ.Y._i-P __advance ~ Q.f _iJ;..§
implementation to all~\.'I_ .. pot.ent.LaI cont.ractors a f ai r op~
portunity to complete the process.

Prequalification frequently contributes to the efficiency
of the source selection process by identifying responsible
contractors or vendors with specialized expertise, such as
highway or electrical contractors. This provision would
include the maintenance of vendor lists by purchasing
offices. The second sentence emphasizes that pre­
qualification must be a bona fide process, and not a ruse
to exclude bidders arbitrarily. A remedy is provided
elsewhere for a firm denied prequalification.

Preference for Virginia products and firms. ta) Public
bodies shall without sacrifice of price, guali ty or other
criteria identified in the Invitation to Bid or Re..<n!e?~t:Qr

Proposal give preference as far as may be reasonable and prac­
ticable to goods, services and __ S_9.nE_~_;-)lction l2..rodg~~cl. _:i.JJ.
Virginia or provided by Virginia persons, firm~__9~__~9~_~
porations.
(b) Whenever any bidder is a resident of ~DY ..-';>thJ~:r: _.st~te _and
such state under its laws allows a resident contractor of that
state a preference measured by a percentag~ .. o(~!:h~~~d~.(:tEii;:~fl:C_~
between the bid submitted by such contractor an_Q.....~EE._.~tq.._ s@=
mi tted by a contractor who is a resident Q.f__anoth.~~ st.a t.e , a
like preference may be allowed to t]]._~_lQ!?~?t__J;".e~I?onsiblepi9d~J"
who is a resident of Virginia.
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The first paragraph embodies former Section 2.1-448, which
when read with 2.1-442, applied an in-state preference in
instances where price was not sacrificed. The second
paragraph is taken from former Section 11-20. 1, and is
intended to prevent a bidder from a state with a per­
centage price preference law from taking advantage of the
fact that Virginia does not have such a parochial pro­
vision. Of Virginia's immediate neighbors, only West
Virginia has a percentage of price preference statute.

Participation of small and minori ty businesses. All public
bodies may establish programs consistent with all provisions of
this chapter to facili tate the participation of small or mi-
nori tL..J?US!g~~E-~.?_ in._.2_r2_<;_'::l..r.~Ill_~~~ t:r;:ans_~~:ti~I}~.:__Such _programs
shall be in writing, and may include cOQP.~ration with_the State
Office ~f Minority Business Enter.p~is~, the United States Small
Business Administx;ation, and 9.J:_he.!".~lic oE-private agencies.

In recent years, a wide variety of programs directed at
small or minority businesses have been proposed. Rather
than mandate identical programs for every public body,
this provision would encourage experimentation and in­
novation. Such programs might include identifica tion of
small and minority firms, division of requirements to
facilitate participation, special efforts to solicit bids
from small or minority businesses, or special publications
or training programs. This provision does not authorize
disregarding other provisions in this Chapter.

Use of brand names. Unless otherwJ'§_~~9~t4~g__ j.I)__~h~ In­
vi tation to Bid, the name of a certain brand, make or man­
ufactJ~r~f__does .Aot. __~~~t~rjct bidde.rs - t.o.. t.he ..spec.i fie _1?rand , _l!@_ke
Q~_mapufa«;J;.!1.~~I_.n~~_ed; __._:tt. __c::o!lY~?__._~h.~__ .gen~_~~st'y).e, type I

character and quali t.Y of a!".tJ~~_e__de_~.~_..r_e_~L_ an_4.. an.y article which
the publ ic body ._.sletermin~~.!:9_Q.~__ ~ll~ __~_~"!..~t ..qJ:_ttl_~j:~_ecl fi ed I

~onsiderinL-quaLij:..Y..L-_wQ~Jan~n_ship I economy of operation and
sui tabili ty for ~h~~urJ2Q_~~. Lnt.ended, ... shaLl, be accept.ed .

This provision is a condensed version of former Section
11-23.1. It would, however, be applicable to all public
contracts, and not just construction of public buildings.
Occasionally, it is necessary to obtain a proprietary pro­
duct which is not a sole source item, such as a re­
placement part available from several distributors or an
item to match existing products. This would be per­
missible if acknowledged in the Invitation. It is an
exception to the' public policy requiring acceptance of
equals. Identification of a proprietary item in the
Invitation may avoid a later dispute over whether another
product is "equal" to that specified.

Comments concerning specifications. ~very public bo~_warding

publ~~coptr~f.!-E__~]lal t _..~?J:~9-blj. slL. 2f_Q~~g~!"..~.~_\ol~er.~2Y__<;:_oIn@~n ts_
concerni~g_~p~~~f!~~ti~Q~_9roth~s~rovisions in Invitations to
Bid or Re_~~sts._.1.or_~.Q£.Q§.?11_..<;.§!I)_..l?~_:rec_~iy_~g and considered
prior to th~_ tim~~et_-.f9r r~feip-t__9Lf2.~.ds or proRos~.ls _o_t:_.?Y....aI:d
of t.he contract.
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It is impossible to guarantee by statute or good in­
tentions that every specification will be free from error
or ambigui ty. This section merely requires tha t a pro­
cedure for receiving and considering timely comments be
established. It does not require a formal response or any
appellate proceedings. Clear specifications are in the
public body t s interes t, and remedial action, where ap­
propriate, is apt to be taken voluntarily. A more elab­
orate procedure at this juncture of a procurement trans­
action could present the opportuni ty for harassment and
delay.

Employment Discrimination Qy contractor prohibited. All public
bodies shall in~l.lJd.~_ irr- ev~ry..cont.ract; of . over .J~P ._th9\tS.C!.I19
dollars the provisions in subsections (a) and (b):
(~).. Durin...sL. J~h~ _P~~.fq:r;m~pc~ of .tP~§ _~.~Il1;~_~<2.t.L _.t:.h~.~_o.ll.t.~.Ag.tor
agrees as follows:

1 . The contractor wi~).__ I}~_~_~i_~~Fj..!O~!l_a_~~__~g_ai~~!-__~n"y
~mplo~.e or_._~~E1!f~;I)_t_for .eff.lp.to~~~..t_l>~_cau_~~__ .9J__ !"_~.ce,
religion, color, sex or n~tional origin, except where
religion, sex or national origin is a bona fideoc­
cupational qualIfiCatIon -reasonably'-necesiiiiiy -to· .the
normal opeiiitfon -·of- the- contra·ct·6i·-~--- The--contractor
agrees to ....EO~!__J~ ..co!1~picuo~s. _p~_a~_~~-, __ ~~~.il_~l:_~_~o
employ_~_~s._._ an~_._~PJ?l~S_C!I?-t~ ... _. ~Ot;_ ~mp1~ptl~_I?-1;: .s. ~_otts:~~
setting__._-i.ort~_._ !:h~ p~C?~~~~_C?_~s._.__o.f__~~J~__ .. non=
discrimination c~~'.:l:?~_L__ including ~he nam~~.__ .Q.t:_ ~lJ
S=9.ntract_ing._.~g~_~~i~~ .~i:~.l)_ ~",-hicJl__1:h~_<;g}!_1;~a~tor has
contrac~s of over ten thousand dollars.

2. The ~_Q.lltr_~_~t.o~. _~.i.!l:l .. tq_...a.!t_._E.Qli9j..t.~j:i.9.n?- (;.)~_ad-

v~!"~ise~~!1t~ __fo..;-__~m.plQY~_~§.'-'pla<;_~~_EY or on behal f of
the contractor, state that such contractor is an
~:~al--oi?porfunrty~~_~.pJQy.~r-,~_pi·oi~~d/~h9W~vi~~~~.~h~_t=
notices, advertisements an:d solicitations placed in
accordance wi_t.h_feg.~.Lq).._J~~.L.-£uleQL~latjon shall
P~._ deemed sUff~~j..ent f.o~ _t.he JL~rp9_~.~_.QJ~__me~.t.inq_ thg
requirements of this section.

(b) The contracto~__ !li~!.. in~l~~~u .~!.l~._p];oyi~J.~l}~ _Q..f--.1:he_fore­
going par~f~l:l_~_.!....and__ 2.._.!-n every sub~ontract o.L.P..urchase order
of over ten thousand dollars L so that such. provisions will be
l?iI!di_ng_l.!P.9!1_~ach subcontractor or vendor.
C~J._._._J!Q!h~~g..-~irt~~~~~.~.·1~ th~~...~!3~c!:ion _§Q~)J.__pe deemed tQ
~lTl-P_9Wer_ any public_.J29AY to__~~ir_~__~...DY.. __ .gontractor to grant
N~fer~~tJi!l. .. t~ea.tm~;nt t.o, or _gi~Gl:iminqte_.. agqin~t_ ._an~ ...Ln­
dividual or any gro~ because of race, color, religion, sex or
natiQ..na~_orrgin on accou-nt-Of--.~!i--~~al~nce__~h~~l!-_may._ exist ~ith
respect; ... tq th~_t;.g..~9.:J._... ~.Jl!!1Pe!."_ ..Q!,_percentaqe of persons of any
race-L color, re~!~Qn, sex o~~~tional origin employed by such
contractor in cC?~£~~_~s_o~_wit.h t.he.._tQt~l n~er or percentage of
persons. of such _race~9'lo_~_~~ligion, s_ex or national origin
Ln any communi ty _a!" i~ __!~~_.~t_ate:..

This section is the former Virginia Fair Employment Con­
tracting Act, former Section 2.1-374 of the Code. That
act only applied to State contracts, and this provision
extends the expressed public policy of that law to all
public bodies.
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Public inspection of procurement records. Except as provided
herein, all proceedings, records I contracts and other public
records relating to procurement transactions shall be o~en~2

the lnspection of an citizen, or any interested person, firm
or corporatlon, 1.n accordance WIt t e VIrgInIa ~i~ea6iij_~·..·<?f
Information Act.
(a) Cost estimates relating to a proposed procurem~_r:!~__t:-~a~~­
action prepared by or for a publ ic body shall be o~~~_!.C?_.E~Ji,~
inspectl0n only after award of the contract.
(b) Bid and proposal records shall be open to publ..ic_.Jn:­
spection only after the award of the contract, provided, how­
ever, that any bidder or offeror shall upon request be af~~_;fte~

the opportunity to inspect such records prior to award, s.ubject
to reasonable restrictions to ensure the security and integrity
of the records.
( c ) Trade secrets or proprietary informa.tion submi tted ~_~

bidder, offeror or contractor in connection with_aJ?rocu~_~~~n~

transaction shall not be subject to public disclosure under the
Virginia Freedom of Information Act, provided, howe~~~!_-_._!~a~
the bidder, offeror or contractor m_'!§0n~oke the _p_t.:'.~~~c"!=-~_~~~
of this secti0I.L...Q~ior~~_.or_~pon s~~ission o~ the__~~~a.! _.~nd
must identify the data to be protected and state the reaso.ns
why protection is necessary.

The first exception prevents the public body's estimate
from providing a floor below which bids are unlikely to be
received.

The second exception is consistent wi th former Sections
2.1-442 and 15.1-109, as well as an Opinion of the At­
torney General. See Report of the Attorney General
(1975-76) at p.71. A change provides, however, for access
by an interested bidder or offeror prior to award.

Under present law, trade secrets or other proprietary
information are not excluded from the Virginia Freedom of
Informa t ion Act. I f provided, a competi tor can reques t
disclosure. This discourages participation in public
procurement, and may limit proper evaluation of competing
products. This provision would protect such information,
but includes safeguards to ensure compliance with the
general public policy expressed in the Freedom of In­
formation Act.

Negotiation with lowest responsible bidder. Unless cancelled
or rejected, a responsive bid from the lo~~st_._res..QOJ1~j..Ql~
bidder must be accepted as sub~j.t_ted, except that _!J , th.~.1;?jg
from the lowest responsible bidd~!:__~Kc;~.~ds__.C!..y~iJ~le_ funds, _t.he
public body may negotiate wi_t.ll. _.the app~+e.Qt. low bidder .__ t.Q
obtain a contract price wit!lJn ..avaj LabLe . ft!nd:;;, provided, how­
ever, that such neqotiatiotl may .P~ unde r t.aken only. under corr­
ditions and procedures descr:iQ.~_ci..iD_w,r:i_tj..Jlq .~n.g __ approved _by~tJLe
public body prior to issuanc~,._o.f._1.-~~__ ._t~yJ t.at i on __t.o 1?iq .and
summarized therein.

Former Section 11-21 of the Code was amended in 1979 to
authorize negotiation on State construction contracts
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(other than highway construction) under carefully defined
circumstances. This section would empower any public body
wishing to exercise this authority to do so if it de­
scribes the conditions and procedures in advance. It is
intended to avoid the time and expense of a second solic­
itation of bids, yet is more limited than the former
statutory authority of the Division of Purchases and
Supply, which may negotiate "whenever the Division has
reason to believe that the low bid is not the best price."
See former Section 2.1-442 of the Code.

Withdrawal of bid due to error. (a) A bidder for a pUblic
construction-contra~maywithdraw his bid from consideration
if the price bid was substantially lower than the other bids
due solely to a mistake therein, provided the bid was submitted
in good fai th, and the mistake was a clerical mistake ~~_9~

posed to a j udgrnent mi stake, and was __actu~l!.Y_Au_~__ tc?'-_..§l!!.-..!-:1n:­
intentional arithmetic error or an unintentional omission of a
quanti ty of work, labor, or m~terial ma~_e direct+'Y-1n__~h-~
compilation of a bid, which unintentional arithmetic e!"_ro!:._q_~
un1ntentional omission can be cle-a-rIy:shown bL9bj~Etive__~_y­
idence drawn from inspection of original work paper~oc~ent§

and materials used in the preparation of the bid sought to be
withdrawn. The bidderm~~~~pm~t to the public bo£y_~d~s-

ignated official hj=_?_ 9.!:j._g:t~El ~~~l5: _._. _P!3.p_~~sJ_ .J~9Clll!1~_nt~ I. __ ._~nq._
materials used in the preparation of the bid._ withi.n..-QJ)~gg:l
after the date fixed for submission of bids. Such work pap~

shall be delivered by the bidder in person or by registereg
mail at or prior to the time fixed for the opening of bids.
The bids shall be opened one day following the time fixed by
the public body for the submission of bi_ds. Thereafter I tp_~_

bidder shall have two hours after the opening of bids within
which to claim in wri tinq any mistake as defined herein .~nq

wi thdraw his bid. The contract shall not be awarded by the
public body until such two-hour period has elapsed. _~~_~_~

mistake shall be proved only from the original work papers,
documents and materials delivered as required hereip~

(b) A public body may establish procedures for the~ithdrawal

of bids for other than construction contracts.
(c) No bid may be withdrawn under this section when the result
would be the awarding of the contract on another bid of -..the
same bidder.
(d) If a bid is withdrawn under authority of this section the
next higher bidder shall be deemed to be the low bidder.
(e) No bidder who is permitted to withdraw a bid shall for
compensation supply any material or labor to or perform any
subcontract or other work agreement for the person or firm to
whom the contract is awarded or otherwise benefit, direct~
i~directlY, . from the ~erformance of the project~or which the
w1thdra~~ b1d was subm1tted.
(f) If the public body denies the withdrawal of a bid und~.!"

the provisions of this section, it shall notify the --!?i~9_~.r__ Jp
writing stating the reasons for jts decision.

This section i s derived from former Section 11-20.2. It
is extended to all public construction contracts, and in­
cludes the withdrawal procedure most commonly specified
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under the former statute. Former Section 11-20.2 and this
provision alter the rule stated in Newport News v. Doyle
and Russell, 211 Va. 603 (1971). Public bodies are au­
thorized to adopt similar provisions for other than con­
struction contracts. A remedy is provided elsewhere if
there is disagreement on the right to wi thdraw a bid.

Modification of the contract. (a) A public contract m~

include provisions fOK modification of tl}_~ contract__Quring
performance, but no fixed-price contr_a~t may be increased by
more than twenty- five percent of the amount of the cont!"itG."LQ.t:
ten thousand dollars, whichever is greater, without the advance
wri tten approval of ~J!_~ q~~~~or_~_hJ.~__~~sJ.~ee, 1.0 the case
<:>LState agenci~~J_._or tp.e gover~J.ng _~~~y! i~_.th~_ca.se _of_E..<2..~
lJ.tJ.cal subdivisions;
(b) Nothing in this section shall ~~~v~nt.any public body from
placing g;-_~a!:~r:... I;.~.~."t:.~ict~o~s on ccnt.rac t modi f i.ca t i ons..

This section both authorizes and restricts changes to a
contract during performance. The intention is to require
exceptional action when the total of change orders sig­
nificantly increases the amount of the contract.

Subparagraph (b) recognizes that some public bodies may
wish to impose greater restrictions.

Retainage on construction contracts. (~J! any public con-
tract for construction whi~~_p~~YJ9_~~ .!9r_-p_!:~_gre~~.p_~~~!.~_in
installments bas!:d __~2.C?_~_._~n __es t i mat.ed percent.aqe of cC?mpl_e_ti_o~r

the contractor shall be paid at least 90 percent of the ear~~~

sum w..heIl_.2~~nt:__~~ ..due, _.~.t~- no.f·_-~9ie·=~!!a.ri_~J9_-~pe~ceiij:'_""!?e_~n3­
retaiped tQ... a_~_~!!~e__f~_~ "t:hf~l perfo~_~~~~_.p[_.!.h~_._~q~"t~~~~. __ .Af"t~r.
50 percent completion, no further retainage shall be withheld
unless there is a wrltteri--deEei:m1niltIoU-that--sari-s-factory
pro-gress is not -beinL!'!?~~__in_J::t.!~~()~}~_~ __ }\ll: __aIY!<?~D-t:._~_ ~~ ~_J1h~)_~!.
may be included in the final payment.
(b) Any subcontract f.9-fh_~_~~~J._!9 _P};c>j~~_t: which. QLQY.tq~~__ .f.Q!'"
similar progress payme_nts _..§!la~J. l?~.__~ubject to the same lim-
itations.

This section is consistent with the American Institute of
Architects General Conditions and the Virginia Con­
struction Industry Guidelines published by the Virginia
organizations of the AlA, Associated General Contractors,
Consulting Engineers Council and Virginia Society of
Professional Engineers. In addition, it requires that the
determination that- progress is not satisfactory be in
writing if any additional amounts are to be withheld after
50 percent completion. It results in the same total being
retained as former Section 11-23.5.

Bid Bonds. (~Except in cases o~_~JIle~gency, all bid_~.or
pr.9.l'0sals for cons truction contF~gs.__~!l_._~x~.~~? _9.f !-w~!lty~ (~_v_~
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thousand dollars shall be accompanied by a bid bond from a
surety company-__~elect..~~.J?-y--the bidder which .:ls_le9:..C!-~1.Y_._au­
thorized to do business in Virginia, as a guarantee that if the
contract is awarded to such bidder, that bidder will enter into
the contract for the work mentioned in the bid. The amount of
the bid bond shall not exceed five percent-'o-fthe--aIi\()unt -biji.
(b) No forfeiture under a bid bond shall exceed the lesser of
(1) the dl.fference between the bid foiwhTchthe~ndwas
wr1.tten and _~!le _n~x~-.1Q~J)J.~L._q_~_ t21_._:t-h~__fa<;~ __ ~~llPt_g_f. _t;h~_l:>tg
bond.

The dollar threshold for a bid bond was raised to $25,000
to keep it in tandem with payment and performance bonds.
The threshold for those bonds was raised to $25, 000 on
local government construction contracts in 1980. The use
of a certified check is covered in Section 11-61.

Subsection (b) places a limi t on the amount of the for­
feiture which fully protects the public body but precludes
a windfall.

Performance and payment bonds. (a) Upon the award of any
public construction 9Qg..t!"_~ct..-.__.~~<;:.~~gip.q._t~~ntY,:fiye_:thoys.~nd
dollars awarded to any prime__~,,-!!~~ac~Q~L_s_u~h_~_on~ractor shall
furnish to the pUblic body the following bonds:

(1) A performance bond in the sum of the contract amount
conditioned upon the f~i~hfu~_~rformance of the
contract in strict confonni ty wi th the plans I spec­
ifications and conditions of the contract.

(2) A paymentU-bond-In the sum of _~~o!!tract amqunJ;-:
Such bond shall be for the protection of claimants
who have and fulfill contracts to 5~ labor or
materials to the prime contractor to whom the con­
tract was awarded, or to any of his subcontractors,
in the prosecution of the work prov{dedl·~1n:suCh
contract, and shall be condi tioned upon the prompt
payment for all such material furnished or labor
suppll.ed or performeCf:[n the prosecution of the wo~~~

"Labor or materials" shall includ~ublic util~~y'

services and reasonable rentals of equipment, but
only for per~ods~~en.J:l!c:_._~~.~.P~<:P.-'t:.~e~~~~__!:?._~c~~~l­
ly used at the site.

(b) Each of such bonds shall be executed by one or more surety
companies selected by the contracto~ whi~h are legally autho­
rized to do business in Virginia.
(c) If the public body is the Commonwealth of Virginia, or a~
~gency or insti tution thereof, such -bonds shall p_EL..Payable to
the Commonwealth of Virginia_.__ ~~d~~ir~~_forJ:!!e.E~tracts
of other -public bodies shall be payable to such publ~c body.
(d) Each of the bqn(t~_sh~JJ.~._b~_(!.-t~g__.w~.~Lt)le public body
which awarded the contract, or a des~gnated office or official
thereof.
eel Nothing in this section shall preclude a public body from
requiring payment or perfo~an~e_pon~_s_for__ co~~truction con­
tracts below twenty-five thousand dollars.
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Legislation enacted in 1980 raised the dollar threshold to
$25,000 on local government contracts. This section
applies that figure to all other public construction
contracts.

Former law requires these bonds "in a swn not less than
one-half the estimated cost of the work. It The almost
universal practice is to require bonds in the full amount,
and this is also the suggestion of the Model Procurement
Code.

Note that while a bid bond is not required if there is an
emergency, no similar exemption appears for the payment
and performance bonds. The payment bond, particularly,
affords protection to subcontractors, materialmen, and
suppliers, and there is no reason to shift the risk to
these parties because the prime contract was awarded under
emergency circumstances.

This section does not require that subcontractors furnish
bonds. The bond forms published by the AlA, as well as
the payment bonds now being used by the State and some
localities on capital projects, afford protection to
sub-subcontractors and the subcontractor's materialmen and
suppliers. The additional cost of bonds from sub­
contractors is passed on to the public body. While this
provision does not prevent a prime contractor from re­
quiring bonds from subcontractors, it does remove a stat­
utory impediment to the participation as subcontractors in
public work of firms which have been unable to obtain
bonding, a maj or concern in recent years. See, for ex­
ample, House Document 18, 1979 Session.

Action on performance bond. .No action against the surety on a
performance bond shall be brought unless wi thin five years
after (1) completion of the contract, including the expiration
of all warranties and guarantees, or (2) discovery of the
gefect or breach of warranty, if the action be for such.

This section is derived from the former Sections 11-20,
11-23, and 33.1-192.1. The venue language in the present
statutes is omitted because Section 8.01-261 (6) covers
venue in State court, and Virginia statutes cannot pre­
scribe federal venue, as that is a matter of federal law.

Actions on payment bonds. Ca) Subject to the provisions of
subsection (b) hereof, any claimant who has performed labor or
furnished material in accordance with the contract documents in
the prosecution of the work provided for in any contract for
which a payment bond has been given, and who has not been paid
in full therefor before the expiration of ninety days after the
day on which such claimant performed the last of such labor or
furnished the last of such materials for which he claims cay­
ment, may bring an acti6-ii -·on such payment bond to recover any
amount due him for such labor or material, and may prosecute
such action to final judgment and have execution on the j~da­

mente The obli ee named in the bond need not be named a c~=t

to sue act1on.
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(b) Any claimant who has a direct contractual relationship
wi th any subcontractor of the prime contractor who gave such
payment bond but has no contractual relation·ship, express or
implied, with such prime contractor may bring an action on ~he

payment bond only if he has given written notice to such con­
tractor within ninety days from the date on which the claimant
Qerforrned the last of the labor or furnished the last of th~

materials for which he claims payment, stating with substantial
pccuracy the amount claimed and the name of the person for whom
the work was perfonned or to whom the material was furnished.
Notice shall be served by registered or certified mail, postage
prepaid, in an envelope addressed to such contractor at al1Y
place where his office is regularly maintained for the trans~

action of business.
(c) Any action on a payment bond must be brought within one
year after the day on which the person bringing such actiqn
last performed labor or last furnished or supplied material~~

This section sets forth the procedure for enforcing a
payment bond. It is similar to the federal procedure and
the laws in other states.

Alternative Forms of Security. (a) In lieu of a bid, paymen~

or performance bond, a bidder, offeror or contractor may f~~~

nish a certified check or cash escrow in the face amount-x~:
quired for the bond.
(b) If approved by the Attorney General in the case of state
agencies, or the attorney for the J2.9lit-j_~al_§_~q.ivi§j9D__i.I} _t..h~
case of political subdivisionsL-a bidde~9Jferor._o~coptractor
may furnish a ~ersonal bond, property bond, or bank or ~~vip~_

and loan assoclationrs letter of credit on certain designat~Q

funds in the face amount required for the bid, payment or per­
formance bond. Approval shall be granted only upon a de-ter­
mination that the al ternative form of security proffered af­
fords protection to the public body, subcontractor~J_~at~~~~l­

~~n and suppliers equivalenL J_~__~__so~_J;at~_~ ~~.f~~Y~_Si __ ~~~~.:_

This provision authorizes alternatives to the bonds from
corporate sureties authorized to do business in Virginia.
Present law allows a certified check in lieu of a bid
bond. A cash escrow would provide equivalent protection
to the public body. It is unlikely that either of these
alternatives would be used in lieu of payment or per­
formance bonds.

Subparagraph (b) allows other alternatives t but requires a
legal determination that equivalent protection will be
afforded. The use of a letter of credit under the Uniform
Commercial Code is a developing area. For example, it may
ndw be used as a performance guarantee by a subdivider or
developer under Section 15.1-466 of the Code.

This section does not abroga te the requirement for the
protection traditionally afforded by bonds, but seeks to
allow other devices to secure equivalent protection.

Bonds on other than construction contracts. A public body m2Y
recruire bid, payment or' perfQrmance_.-l>onds-_fQr__CQn.t~a_c~s_fG_~
goods or services if provided in the Invi tation to _~_i~ ~;:

Request for ProDosal.
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ARTICLE III - Remedies

Ineligibility. (al Any bidder, offeror or contractor refused
permission to or disqualified from participation in public
contracts shall be Doti fied in writing. such notice shall
state the reasons for the action taken. This decision shall be
final unless the bidder, offeror or contractor appeals within
~Q days of receipt by 1Dvoking administrative procedures
meeting the standards of Section 11-71, if available, or in the
alternative by instituting legal action as provided in Section
11-70.
(b) If upon appeal it is determined that the action taken was
arb~trary and caprlclous and not 1n accordance Wl. th the Con­
sti tution, statutes or regulations, the sole relief shall be
restoration of eligibility.

A~peal of denial of withdrawal of~. (a) A decision denying
wl.thdrawal of a bid under the provl.sl.ons of Section 11-54 shall
be final and conclusive unless the bidder appeals the decision
within ten days after receipt of the decision by invoking ad­
ministrative procedures meeting the standards of Section 11-71,
if available; or in the alternative by instituting legal act jon
as provided in Section 11-70.
(b) If no bid bond was posted, a bidder refused withdrawal of
a bid under the provisions of Section 11-54 must, prior to ap­
pealing, deliver to the public body a certified check or cash
bond in the amount of the difference between the bid sought to
be wi thdrawn and the next low bid. Such securi ty shall be
released only upon a final determination that the bidder was
entitled to withdraw the bid.
(c) If upon appeal it is determined that the decision refusing
withdrawal of the bid was arbitrary and capricious. the sole
relief shall be withdrawal of the bid.

Former Section 11-20.2 required the bidder to pay the costs
of a hearing before the agency which already contests the
right to withdraw. This section does not impose that burden,
and uses the mechanisms established for other disputes.

Determination of nonresponsibility. (a) Any bidder who, de­
spite being the apparent low bidder, is determined not to be a
responsible bidder for a particular contract shall be notified
in writing. such notice shall state the basis for the deter­
mination, which shall be final unless the bidder appeals the
decision within ten days by invoking administrative procedures
meeting the standards of section 11-71, if available, or in the
alternative, by instituting legal action as provided in Section
11-70.
(b) If upon appeal it is determined that the decision of the
public body was arbitrary and capricious, and the award of the
~ontract in question has not been made, the sole relief shall
be a finding that the bidder is a responsible bidder for the
contract in question. If it is determined that the decision of
the public body __wE~__ .~J2.i_~r.:ary and capricious, but the award of
the contract in question has been made, the sole relief shall
be a finding to that effect plus the cost of preparation of tre
bid, but not anticipated profi ts or expenses of the apoeal.
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(c) A bidder contesting a determination that he is not a
responsible bidder for a particular contract shall proceed
under this section, and may not protest the award or proposed
award under section 11-66.
Cd) Nothing contained in this section shall be construed to
require a public body, when procuring by competitlve ne­
gotiation, to furnish a statement of the reasons why a par­
ticular proposal was not deemed to be the most advantageous.

This remedy is available to any firm removed or suspended
from a vendor's list, or refused prequalification.

Protest of award or decision to award. (a) Any bidder or
offeror may protes~the award or decision to award a contract
by submitting such protest in writing to the public body or an
official designated by the public body no later than ten days
after the award or the announcement of the decision to awardL
whichever occurs first. No protest shall lie for a claim that
the selected bidder or offeror is not a responsible bidder or
offeror. The written protest shall include the basis for the
protest and the relief sought. The public body or designated
official shall issue a decision in writing wi thin ten days
stating the reasons for the action taken. This decision shall
be final unless the 1:>iQ.der or offeror appeals wi thin ten days
of the wri tten deci.siO!L bx-inyok.ing administrative procedures
meeting the standards of Section 11-71, if available; or in the
alternative by instituting legal action as provided in section
11-70.
(b) I f prior to award it is determined that the decisioo to
award is arbitrary and capricious, then sole relief shall be a
finding to that effect. The public body may cancel the pro­
posed award or revise it to comply with the law. If after an
award it is determined that an award of a contract was ar­
bitrary and capricious, then the sole relief shall be a finding
to that effect plus the cost of preparation of the bid, but not
anticipated_ .prof.~t~_._or expenses of the appeal.

A bidder may protest the decision to award a contract, or the
award, for many reasons. These include claims that the
evaluation was flawed, that the protestor's bid was im­
properly rejected as nonresponsive, that a competitor's bid
was not responsive, or that the proper procedures were not
followed. A bidder may not protest, however, a determination
that a competitor is a responsible bidder or offeror t for
that is a judgment which is the proper prcvince of the public
body. Note that a protest may be lodged prior to either a
notice of intent to award or the award, but must be lodged no
later than ten days after the first of these occurs.

Effect of appeal upon contract. The validity of a contract
awarded and accepted in good faith in accordance with thi s
chapter shall not be affected by a protest or appeal.

Stay of award during protest. An award need not be delayed for
the period allowed a bidder .or offeror to protest, but in the
event of a timely'-.prot~§~,-_ no further action to award the
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contract will be taken unless there is a written dete~in~tiQQ

that proceeding without delay is necessary to protect the.
public interest or unless the bid or offer would expire.

Contractual disputes. (a) Contractual claims, whether for
money or other relief, shall be submitted in writing no Lat.e r
than sixty days after final payment, N~YigedL.-_howev~_~L t.hat;
wri tten notice of the contractors intention to file such c~~im
shall have been given at the time of the occurrence or begin­
ning of the work upon which the claim is based. Nothin4Lb~r~in

shall preclude a contract from requiring submission __N __ an
invoice for final payment within a certain time after com­
pletion and acceptance of the work or acceptance of the goods~

Pendency of claims shall not delay payment of amOUI:!!-.l§__ .~g~~~d
due in the final payment.
(b) Each publlC body shall inclu~e in its contracts a ..pJ;<? ...
cedure for consideration of contractual claims. Such pro­
cedure, which may be incorporated into the contract.J2Y- _.r~_!~x~
ence, must establish a time limit for a final decision in
writing by the public body. --- ------ _._---. ---"'.
(c) A contractor may not invoke administrative procedures
meeting the standards of section 11-71, if _~yailableL.-2.£__~n­
stitute legal action as provided in section 1~-70 ( pr:ior _to
receipt of the ~ublic bodyf s decision on the claim, unless_th~

public body falls to render such decision wi thin the time
speclf~ed In the contract.
(d) The decision of the public body shall be Ji}'~~~_.and .con­
elusive unless the contractor appeals within six months of ~he

date of the final dec~sion on the claim by the public b09YJ?~

invoking administra!:ive.~52~dur~~_~.ee_~!.~_~he_.~~-~<!?:.~~~--r-~!
section 11-71, if available] or in the alternatlve by a n-
stituting legal action as provided in Section 11-70.

One key to proper disposition of claims on public contracts
is prompt identification and monitoring of costs. Most
contracts contain a provision on notification of claims. The
language in subsection (a) is derived from Section 33.1-386.

Since this chapter is intended to set forth fundamental
policies, the details of the procedure used by the public
body to evaluate claims are left to the public body. There
could be considerable variety, depending upon the complexity
of the contract. For example, the present statutory pro­
cedure for State highway construction claims may not be an
efficient procedure for claims on contracts for good or
services. In any event, the public body must identify in its
contracts the process for deciding claims. This process must
have a time deadline. A final decision by the public body is
a prerequisite to either administrative or legal appeal under
Sections 11-70 or 11-71.

Delay in resolving claims should be in the interest of
neither the public body nor the contractor. If it is neces­
sary to appeal the qecision of the public body, this appeal
should be prosecuted promptly. The term of six months used
in subsection (d ) is roughly the same period between the
final decision deadline for filing a legal action on State
highway construction claims.
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Legal actions. (a) A bidder or offeror, actual or pro­
spective, who is refused permission or disqualified from par­
ticipation in bidding or competitive negotiation or who is
determined not to be a responsible bidder or. __QfJ~.~or f.9~ .~
particular contract mal bring an action in the appropri~~~.
C1rCU1 t Court challengJ.ng that deC1SionL._~hi.c!L.shal.1.... .p~__t:.~...:­
versed only if the petitioner establishes that the decision ~~§

not an honest exercise of discretion but rather .was a,rbi.:t:~_ary

and capricious.
(b) A bidder denied withdrawal of a bid under section 11-64
may bring an action in the appropriate Circuit Cour_t._~h.~~t­

lenginq that decision, which shall be reversed oQ~LJf__.t;h~
bidder establishes that the de9~~.to~....Qt:_.~~_._:Q@J~_.Qoqy... w~s
clearly erroneous.
(c) A bidder, o'fferor or contractor may bring an action in the
appropriate Circuit Court to determine whether a proposed award
or the award of a contract is not an honest exercise of dis­
cretion but rather is arbitrary and capricious and not in
accordance with the Consti tution, sta~ute~ re~Ja~!2.l}~_L __a.~.4
the terms and conditions of the Invitation to Bid or R~~~s.t

for Proposal.
Cd) If injunctive relief is granted, the court shall, upon ~e~

quest of the public body, require the~sting of reEsonaPJ_~

security to protect the public body.
( e) A contractor may bring an action involvin~3_._cgntJ;a<;::J:::.
dispute with a public body in the appropriate Circui t _~Q~r!.:

(f) A bidder, offeror, or contractor need not utilize a~.:

ministrative procedures meeting the standards of section 11-71,
if available, but if those procedures are invoked by the bid­
der, offeror, or contractor, the procedures must be exhausted
prior to insti tutinq legal action concerning the same pro­
curement transaction unless the public body agrees otherwise.
(q) Nothing herein shall be construed to prevent a public bo~y

from instituting legal action against a contractor.

The "appropriate Circuit Court" is determined by referring
to venue statutes, eq, Sections 8.01-261 and 8.01-262.

Administrative Appeals Procedure. (al A public bo~_m.gy

establish an administrative procedure for hearing protests of ~

decision to award or an award, appeals from refusals to allow
wi thdrawal of bids, appeals from disgualifi~~tions anL(:t~.t.~.r,:
mina.tions of nonresponsibili ty, and appeals from decision~_.2~

disputes arising during the performance of a contract, or any
of these. Such administrative procedure shall provide for a
hearing before a disinterested person or panel, the opportunity
to present pertinent information and the is~Y~n~~~_B_~ri~~en

gecision containing findings of _fa~t. The J·inQ!~9.~__ J~~t
shall be final and conclusive and shall not be set aside unless
the same are fraudulent or arbitrary or capricious « or' 50_

grossly erroneous as to necessarily impJ..Lb~Lf.£t:i:.th. ~9 .~teter-

mination on an issue of law shall be (ipal_j._f__apP~9'priat~ __leg.ql
action is instituted in a timely manner.
(b) Any party to the administJ:_9.1-jY~_.pJ:Q.c.e.du.r..e.__ including .tne
public body, shall be entitled to institute judicial revi~~_iL

such action is brought wi thin 30 daY!?_..9f..__receip.t. of the wri tten
decision.



The administrative procedure authorized in this section is
optional. A public body may forego es tablishing such a
procedure, in which case all appeals would be to the ap­
propriate court. This administrative procedure does not
supplant the internal process. for evaluating and deciding
claims described in Section 11-69 (b).
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ARTICLE IV - Ethics in Public Contracting

Purpose. The provisions of this article supplement but do not
supersede other provisions of law, including but not limited to
the Virginia Conflict of Interests Act. -( Sections 2.1-348 et
seq. ), the Virginia Governmental Frauds Act (Sections
18.2-498.1 et se~), and Articles 2 and 3 of Chapter 10, Title
18.2. The provisions of this article apply notwithstanding the
fact that the conduct described may not constitute a violation
of the Virginia Conflict of Interests Act.

Confidence in public procurement requires a higher stand­
ard of propriety in this area than that required for other
government activities. This article enunciates those
higher standards. without altering the many other pro­
visions of law which have general application.

Definitions. As used in this article,

Q)

(~)

(2)

<±>

Public employee means any person employed by a public
body, including elected officials or appointed members of
governing bodies.

Official responsibility means administrative or operating
authority, whether intermediate or final, to initiate,
approve, disapprove, or otherwise affect a procurement
transaction, or any claim resulting therefrom.

Procurement transaction includes all functions that per­
tain to the obtaining of any goods, services, or con­
struction, inclUding description of requirements, se­
lection and solicitation of sources, preparation and award
of contract, and all phases of contract administration.

This article covers public employees who have of­
ficial responsibility for procurement transactions.
The first three definitions describe that class of
people.

Pecuniary interest arising from the procurement means
ei ther a material financ~al interest as defined in
virginia Conflict of Interests Act or an fi

enefl. t 1nuring at any time as a direct resul t of the
procurement transaction, but does not include payments for
bona fide pre-existing employment of members of the public
employee's immediate family or stock dividends paid to a
general class of stockholders.

The definition of "material financial interest" in
the Virginia Conflict of Interests Act is too broad
to meet the standards of Attachment 0, since the
former excludes aggregate annual income below $5,000.

Immediate family means a spouse, children. par~ntsl

brothers I and sisters. regardless of residence r ana anv
other person living in the same household as the emplove Q
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This is broader than the comparable prov1s10n in the
Conflict of Interests Act in order to meet the
standards of Attachment 0, which does not limit its
application to relatives living in the same house­
hold. This provision also covers persons other than
relatives who may be living with the public employee.

Proscribed participation !?y public employees in procurement
transactions. No public employee having official re­
sponsibility for a procurement transaction shall participate in
that transaction on behalf of the public body when the employee
knows that:
a. The employee is contemporaneously employed by a bidder,

offeror or contractor involved in the procurement trans­
action; or

b. The employee, the employee's partner, or any member of the
employee's immediate family holds a position with a bid­
der, offeror or contractor such as an officer l director L

trustee, partner, or the __J._t.~_EtL_ o~._i..§._.em.pJQyed ._i.IL-.~a~

pacity involving personal and substantial participation in
the procurement transaction, or owns or controls an in­
terest of more than five (5) percent; or

c. The employee, the employee's partner, or any member of the
employee's immediate family has a pecuniary interest
arising from the procurement transaction; or

d. The employee, the employee's partner, or any memb~~L-tb~.

employee's inunediate family is ne.-9.9ti_~t.!nq_~LJ:ta_§.._j:~n_
arrangement concerning prospective employment with a
bidder, offeror or contractor. ,

Two elements of this section are particularly im­
portant. First, it does not prohibi t contracts as
such; it prohibits participation in the transaction
by certain employees. Second, the offense is par­
ticipating with knowledge of the proscribed relation­
ship. A violation cannot be inadvertent.

Solicitation or acceptance of gifts. No public employee having
official responsibility for a procurement transaction shall
solicit, demand, accept, o~__agree to accept from a b~dd~

offeror, contractor or subcontractor any payment, 10C!!h- sub­
scription, advance, deposit of money, services, or an~htrrg__~f
more than ·nominal or minimal value, present or promise~_.~rr~~~§

consideration of substantially equal or greater value is ex­
changed. The public body may recover the value of _apY-t_biu9­
conveyed in violation of this section.

Present law requires proof of intent to influence an
official act or proof that the gift was "for services
performed wi thin the scope of official duties," to obtain
a conviction. Intent is too easily hidden, and public
confidence suffers because any gift of more than nominal
or minimal value is perceived as improper. Moreover,
Attachment ° requires the recipient of federal funds to
maintain standards of conduct more stringent than present
law.
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Disclosure of subsequent emeloyment. No public employee or
former public employee hav~~ official responsibilitY--Jor
procurement transactions shall accept employment with any
bidder, offeror or contractor with whom the employee or former
employee dealt in an offTCi-aI--capacity concerning E.£e~~E~.~_~n!­

transact~ons for ~_E~~~!.~~__0.%_ .cne __ Y~A~t'rQ!U the cessatl.oIl-_QX
~mployment by the public bo~_~_le~~_~e ~lf1ploye~ or former
employee provides written no~t!"!-~?!1;_~Q~.._.t:o ....tq.~ .. QW;>J.~c podY_9):~ _C!_
public official if designated by the public body, or both,
~rl.or to commencement of employment by that bidder, offeror, or
contractor.

The federal conflict of interest legislation and the Model
Procurement Code contain prohibitions on employment of
former public employees. A special grand jury recently
suggested Virginia consider similar legislation. This
provision, however t relies on disclosure rather than an
outright prohibition.

Gifts £y bidders, offerors, contractors, or subcontractors. No
bidder, offeror, contractor, or subcontractor shall confer upon
any public employee h~~.!ng--6-f[i-=~ia~ r~2.n~Jbi~j.--!Y~or_9-_p-ro­
curement transactioJ?_~~..L-P~~~J!t--,.__!~~~I_.~J!k§i~r~p~iQP.J .._~4Y.~I)-C;:-~
deposi t of I1!pneL_ se:r:.:Y.~_~.~ t. __ c?'~ .~~Y!hi~~_ot.:__mo:r;_e th~n nominal
value, -present or__ .l?!'~~i§_~_~L ~g!_~~~._. ~~~~i-g~_fat_!.Q.l} ~__~ub-
stantially eg\!~l._9_~_g~~_~t~..!"_y_C!-~~~_ is ~?C~.l].§ng~d.

This is the complement to Section 4.

Kickbacks . (~No conJ:~~9t9:r. or~~Q~c>rrt:~~9tp:r;..§"Q~J.J.__g~lJ}~nd_~
receive from anLQ..Lthe~~.__s~PP1~ers __.9_~_~~~_!~__subcontractors as
an inducement for the award of a subcontract or order any
~e~h-12.?:n, ~_~~q.r.ip~lon-:-- advance, .. dfip9.~it ... o f __ moneYJ
services, or anything of m9re than I!omin~l value, present or
promi s~~_'!..nl~~~-S_9.p.pi9.~!"_?1-!Q.!!.._--9_~_~qp_~t-~Dtially equal or
greater value is exchanged.
(b) No subcontract~r or s~:l_-le-.£_~h.?_ll_~~~_~.!__ or o~;fe!".!:9 ma~~
kickbacks as described in this section.
(c) No person shall demand or receive any payment, loan,
sub.~~~.ipJ~_iQJJ..l~.a.9va_n9~,_deposi tot money I. s.el;Y_i~~~/_Q~_.~J)'yj:.hing
of value in retu~n for an aqreemelJ.J:: __.!1ot__tQ.._~o~~te on ~._p~lic
contract.
(d)'--ifa sub~oIJtractor or s~p:Q1Jer makes a kickback or other
PE.~hibited payment as des~ribed i_I!.._ this sec.~ion, the amouI}-t
1;here.of_shall A~_~9JlC!~~_~v~ly. pr-esumed to. have _P~~!1. .i.nc:~~d.~~_.~!:l
the __~_~Jc~.....Qf_t.h.~_~.~C9JJ.t!."'~c;:_t: or ozder and ll.lt;~m~t~ly ~ :P9~!!.e J?.Y_
the public bod~p wi.1.l..-_l:2.~I:~~oYerable trQnL_b..9_tlt the mfl...ke.J; ..5i.nd
r~cipient. Recov~r.Y__ f-~2J!lOpe o_(f~n.~:t~~g. _p_aX."ty__ ~.h~])~._p..ot p;:~_­

elude recovery frQ.m __o't.-h._e.~ Qffenq:t,ng partie_s.

Purchase of building materials, etc. from architect or engineer
prohibi tecr:- Except in cases--of --emergency, no building
materials, supplies or equipme~t__for_~~y building or str~ctur~

constrll..9J:~.~g__bY._Qr__ .J.Q~ a_Pl!l:?J..t~ J?g.4Y..~1?-~_t~ ..J:?~yo~d._py. _gr _£t!-~_-
chased from a~y person~~~_9yed as an ind~endent contra~tor by
the public body to furnisn.architectu~~9rengineering
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services but ~ot s=ons~ru~t~9P_fQ~ ~':l_<;=_~__ b~j.ldin~ or strugj:u1::~

or from any partnership, association, or corporation in __VLQich
such a~_~h..iJ:e~~_9~en.9!!!.~_~;- ~~_s_.~_E~S_uE_~_§l-!",Y in!:~.:J;~_~:t::..

This provision is derived from former Sections 2. 1-449
and 15.1-287, but was modified to accomodate design-build
contracts where both construction and design services are
furnished by a single contractor.

Penalty for violation.. willful vio~Etio_I!_Q.f_._~DY Q~.<?yj.)~J.9.Q__.QJ
this article shall constitute a misdemea~g~_~ !:!£OP_.~_9~YJ..C;:t!..q!!,
any public employee shall, in addition to any otl}~.L-fifH::__ or
penalty provided by law, forfeit his employmen~.

Like violations of the Conflict of Interests Act, vi­
01ations are misdemeanors. Public employees convicted of
a violation should be discharged.
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2. That the Code of Virginia is amended by adding sections numbered
2.1-454.1 and 2.1-483.1 as follows:

section 2.1-454.1. Aid and cooperation of DiYi§jon may be
sought by political subdivisions, public tele~~~~ications
entities and local officers in making purchases; use of fa­
cilities of central warehouse.--virginia public telecommu~~~a~

t10ns entities, as def1ned 1n Sect10n 2.1-563.1 of_this Code,
who are empower.ed to purchase maferiaI~~~-ipDu:~ntand supplies
of any and all kinds may, in ~eiLiiis~~etiQ~!.p~~~pase t.hrouqh
the Division of Purchases and Supply. When any such political
subdivision, public telecommuniG.Qt.i9.IJ,.§....errt.it.y , __or duly autho­
rized officer requests the Division to obtain bi<ls _ for any
materials, equipment_._C\.I19.__'§llPplj._e~.,_ ..and _such .b.ids accordingly
have been obtained by the Division of Purchases and Suppl..YL_'t-.he
Division may award the contract to the lowest responsible
bidder, and such polit{car-s-Ubdlv{sion or public tel~~~mmunica~
tions entity shall be bound by such contract; the Div i s i on
shall set forth in the purchase order _-.th.gt __~s_uGh_Jllaterials l

equipment and sup~lJes__ .be_.deJive:t.:~d.__ to, and that the bill
therefor be made out to and forwarded to such political sub­
division or public telecommunications e_nJ;..i."tvi. ..any__ such bill
shall be valid and enforceable ~ai_I!l~_ag~inst the poli tical
subdivision or public telecommunications entity requestiQg_~h~

Division to seek such big~~

The Division may m9_k~_qyail~le_._.to any political sub-.
division or public telecommunications e.!1tit~~_f~~_ilit.i.e s Qf
the central warehouse maint_C!in~_q_.J?y__ the ~ivision; provided,
however, that the furnishing of a~y such services or supplies
shall not limi t or impair any services or supplies _~Q_rTI1ally_

rendered any department, division, institution ~~~g~~~y of the
State.

The Virginia Public Telecommunications Board shall furnish
to the Division of Purchases and Supply a list of public telecom­
munications entities in Virginia for the~.n>.Q~~s of this
section. (Code 1950, section 2.1-288; 1966, c.677.1.__197.7 J

c.672j 1978, c.653; 1980, c.620.)

Section 2.1-483.1. ~upervision of capital outlay con-
struction. The Division of Engineeri~9 ~n~_~~~~J£lings shall
assist in the administration of capi tal outl~cons t.ruc t i on
projects other than highway construction undertaken ~__ .tbe
Department of Highways and TransportatioIlJ__tQ__ include the
publication of general conditions, review of Rl~Jl~L and spe­
cifications, and acceptance of completed projects.

3. That Section 2.1-410, 2.1-442, 2.1-450, 2.1-450.1, and 2.1-451
of the Code of Virginia are amended and reenacted as follows:



Section 2.1-410. Duties of Department. The Department
shall have the following duties:

1. Development and direction of a comprehensive program
of management analysis and systems development for state govern­
ment.

2. Conduct of major management studies and surveys of
the State's organizational structure, management practices, and
systems and procedures; and development of recommendations to
reduce costs and increase productivity.

3. Formulation of policies and standards for management
information systems and review of the use and performance of
management information systems.

3a. Coordination of automated data processing planning
activities for state government.

4. Design of major management information systems having
application to more than one agency.

5. Technical review of data systems and procedures
developed by State agencies.

6. Review of all proposed automated data processing
contracts, including equipment purchases / use of consul tants
and service contracts, and submission of recommendations there­
on to the Secretary of Administration and Finance, or to the
purchasing officials designated by the Secretary. Laboratory
measuring equipment which contains microprocessors utilizing
interfacing equipment designed to be connected to a laboratory
computer and which is acquired and will be employed solely for
"real time If research purposes and will not be used in any way
for data processing or word processing purposes, is excluded
from this review, but not from the State's competitive procure­
ment process.

6.1 Execute contracts for automated dat~~~c~ssing

equipment or services in its own beha~(_9~ ~P9n requisition of
other State agencies or institutions, as directed by the
Governor or the Secretary_gf~~J...I.!!S!-~_Cij:~o_I1._.a!Lcff'ijiance.

7. [Repealed. J
8 • Perform systems development services, including

design, application programming and maintenance, for agencies
when so directed by the Governor or the Secretary of Admin­
istration and Finance.

9. [Repealed. ]
The provisions included above are not intended to infringe
upon, in any manner, the responsibilities for accounting
systems assigned to the Comptroller under Section 2.1-196.1 of
the Code.

Section 2.1-442. Purchases to be made in accordance with
rules and regulations of Division; exempt purchases; com­
petitive bidding. -All purchases made by any department, di­
vision, officer or agency of the State shall be made in ac­
cordance wi th Chapter 7 of Title 11 and such rules and reg­
ulations as the Division may prescribe. such rules and reg­
ulations shall include a purchasing plan which shall be on file
at the Divisions and shall be available to the publ i c upon
request. The Division shall have authority to make I a l t.e r ,



amend or repeal regulations relating to purchase of materials,
supplies, equipment, and printing, and may specifically exempt
purchases below a stated amount or particular agencies or
specified materials, equipment, supplies and printing. ~Be

BiY~s~e8-5fie~~-~~4k~~~~-~B~e~e-~m~~ae~~eaB±e-te

4Q-~-~-~~9-~~~eRasiH~-~~€~~€es7-~~-~~~-~~~e~-aBa

~~~~±a~iefts-~-sH±±-~~-fi±e-~--~-BivisieB-~~~~-Be

avai±aB±e-~e-~~~~~-~9~~--WRe8-~~~eHa8es-a~e-maae

t.B.~e1:i~ft- ~-i-t·:i:Ye-~:Hid-~,- - ~fte - €efl.:£.f'6€.:£.-~~--be- -l-e-1::- -B; - tRe
lewes-"E·--£es~'5~~e--.f>.i~;---t~--:HT~--e&:aS'i-EieFa~i-&ft--tfte

qYaJ~~y-~-£fte-~~~~-~fe~esee-~~-ae-~-i~--~~r-eeft­

fefffi~ty-~-t~~~~~~~,--tfie-~~-~~-Wft~a-fe~~~ea;

aRa-tHe-~iMes-ef-ae±ive~Y7-~fev~aea7-fteWeVef7-~a~-WfteReve~-tRe

Bivisie8-ftas-FeaseR-~e-8el~eve-tRa~-tRe-±eW-Bie-is-fte~-~e-Bes~

~riee;-~-t-~~~-Have-~~~-t;r-~-e8tef-~~~-~~~r-Re!et~­
a~.!:efts-~k..fl--t.4re-~Fefr1::--J:.ew-B~EiEie~-.:£.e-k.-be--end--~~-~fte·-~~~ee

~fti6-~~-Be-~~-Bes~-~~~~~~~~--Bies-~~-~-fe­

€€ivea-~1r-~R-~~~~~-Staftaafa8-~~~~-s~ee~­

~i€a~~e8s7-~~-~,--aae~~ee-~-~-BivisieH~--~~-~~-ffla~-Be

£~4e€tea~---Saeft-~~-~~.fl--t8e-~-~--tRe-~~~-~~--Be

~a~efee-~--feeera,-~-eaea-~~~,--wi~fi-t~~~~-B~a

iHaiea~ea7-5Ra±!7-af~eF-~Re-±e~~~H~-ef-~Re-eeH~fae~7-Be-e~eR-~e

~~B±ie-~Hs~ee~ieR~

section 2.1-450. Purchases from Commission for Visually
Handicapped; violations. -- Unless excepted £y the Division,
all articles and commodities as (1) are required for purchase
by the Division or by any person authorized to make purchases
in behalf of the Commonwealth and their departments, agencies
and insti tutions, (2) are performed ·or produced by persons or
in schools or workshops under the supervision of the Virginia
Commission for the Visually Handicapped, (3) are available for
sale by it, and (4) conform to the standards established by the
Division shall be purchased from the Commission at the fai.r
market price without competitive procurement .

. section 2.1-450.1. Purchases from nonprofit sheltered
workshops of Virginia serving the handicapped. A. The
Division shall publish annually a list of materials, supplies
and equipment representing i terns which the Division has had
difficulty procuring, either by reason of limited competition
in purchase price, product quality or in the opinion of the
Director it would be of benefit to the Commonwealth to
negotiate with a sheltered workshop for items produced by it.
Such list shall exclude items currently produced by schools or
workshops under the supervision of the Virginia Commission for
the Visually Handicapped or by inmates confined in state cor­
rectional institutions.

B. Any item included on the list required by subsection A
shall be purchased from nonprofit sheltered workshops serv~Lg

the handicapped without competitive procurement if the Division



is satisfied that such items (i) can be purchased at their fair
market value, (ii) will be of acceptable quality, and (iii) can
be produced in sufficient quanti ties wi thin the time demands
required.

c. Nothing in this section shall prohibit the Division
from amending the list required under subsection A by adding
additional categories as they may develop after such list has
been published.

section 2.1-451. Cases in which purchasing through
Division not mandatory. -- Unless otherwise ordered by the
Governor, the purchasing of materials, equipment and supplies
through the Division of Purchases and Supply is not mandatory
in the following cases:

1. TelepsoR€t - a.RQ - t.eleg.£aph - s8P1iGe T - aBa - elest.£i€ --li~
aBe-pewe~-&e£Vi~eT-aB4-Suchmaterials, equipment and supplies
as are incident to the performance of a contract for labor or
for labor and materials;

2. -TeGAAiGal--·iBst.EWBeBt.s- ·ana- stip~lie£"sT- -aHa- .:tee:h:aiea-l-
bgGks- -iU~G -- -et.her-- i'Fint=ea- mat.t.er: - elT - :teehfiiea-l-- ~liaj-ee"ES,.-aJ.~
Manuscripts, maps, audiovisual materials, books, pamphlets and
periodicals purchased for the use of the Virginia State Library
or any other library in the state supported in whole or in part
by state appropriation, B1:i~ -Be -iRs:t£WReat., -5-lif3171Yr--e~ipmeB--"t-&F
.QtR.e~ - s8mmeai ~y.- saall-£>e--eeas-3:eerea -~e€l:m-ieal "ti:al-ess---5e~-,=I..~­
6i:fi€G-By-~::'@-B~Yi:gieR--Bf-P"ti~eaases-·-and-S\::lPP±Y.

3. Perishable articles, provided that no article except
fresh vegetables, fresh fish, eggs and milk shall be considered
perishable within the meaning of this clause, unless so clas­
sified by the Division of Purchases and Supply;

4. Aa"teme&He-~ieeRse-Bl:illt5e-.r-p.:hat:e-s-r

5. Materials, equipment and supplies needed by the state
Highway and Transportation Commission; provided, however, that
this exception may include office stationery and supplies I

office equipment, janitorial equipment and supplies, coal and
fuel oil for heating purposes only when authorized in writing
by the Division; and

6. Materials, equipment and supplies needed by the
Virginia Alcoholic Beverage Control Commission; provided,
however, that this exception may include office stationery and
supplies, office equipment, janitorial equipment and supplies,
coal and fuel oil for heating purposes only when authorized in
wri ting by the Division. (Code 1950, Section 2.1-286; 1966,
c.677; 1977, c.672.)

7. Bindinc and rebinding of tll~_ books ..and otheLlit~~ary
materials of libraries ooerated _~P.Y__ the state or under i t;s
au'thoritv.



8. Printing of the records of the Supreme Court.

4. That Section 4-7 of the Code of Virginia is amended and re­
enacted as follows:

Section 4-7. Functions, duties and powers of Commis­
sion. - The functions, duties and powers of the Board shall be
as follows:

(a) To b~y, import and sell alcoholic beverages other than
beer, the procurement of which is exempt from Chapter 7 of Title
11 of the Code of Virginia, and to have alcoholic beverages in
its possession for sale;

(b) To control the possession, sale, transportation and
delivery of alcoholic beverages by the Board;

(c) To determine the localities within which government
stores shall be established or operated and the location of
such stores;

(d) To make provision for the maintenance of warehouses
for alcoholic beverages and to control the delivery of alcoholic
beverages to and from such warehouses, and the keeping of the
same therein;

(e) To lease, occupy and improve any land or building
required for the purposes of this chapter;

. (f) with the consent of the Governor, to purchase or
otherwise acquire ti tIe to any land or building required for
the purposes of this chapter and to sell and convey the same by
proper deed;

(g) To purchase, lease or acquire the use by any manner
whatsoever of any plant or equipment which may be considered
necessary or useful in carrying into effect the purposes of
this chapter, including rectifying, blending and processing
plants; the Board is hereby empowered to purchase, build,
lease, and operate distilleries and to manufacture alcoholic
beverages if in its opinion the purposes of this chapter can be
thereby promoted;

(h) To determine the nature, form and capacity of all
packages to be used for containing alcoholic beverages to be
kept or sold under this chapter, and to prescribe the form and
contents of all labels and seals to be placed thereon;

(i) To appoint every officer, agent and employee required
for its operations, with such compensation as may be provided
in accordance with law for the purpose; assign them their
official posi tions and titles, define their respective duties
and powers, require ·them or any of them to give bonds payable
to the Commonwealth, in such penalty as shall be fixed by the
Board, and engage the services of experts and of persons engaged
in the practice of a profession; all salaries or remuneration
in excess of one thousand dollars per annum shall first be
approved by the Governor;

(j) To hold and conduct hearings, to issue subpoenas
requiring the attendance of witnesses and the production of
records, memoranda, papers and other documents before the Board or
any officer or agent thereof, and to administer oaths and to take
testimony thereunder; 'in its discretion to authorize any membe~/

officer or agent of the Board to hold and conduct hearings, issue



subpoenas, and administer oaths and to take testimony there­
under; and make summary decisions, subject to final decision by
the Board on application of any party aggrieved;

(k) To make a reasonable charge for preparing and fur­
nishing statistical information and compilations to persons
other than (1) officials, including court and police officials,
of the State and of its subdivisions, if the information re­
quested is for official use, and (2) persons who have a per­
sonal or legal interest in obtaining the information requested,
if such information is not to be used for commercial or trade
purposes;

( 1 ) Generally to do all such things as may be deemed
necessary or advisable by the Board for the purpose of carrying
into effect the provisions of this chapter. (1934, p. 104;
1936~ p. 418; Michie Code 1942, Section 4675(4); 1974, c. 460.)

5. That Section 15.1-108, 15.1-109, 15.1-127, 15.1-605, 15.1-640,
15.1-712, and 15.1-766, of the Code of Virginia be amended and
reenacted as follows:

Section 15.1-108. Procedure
~e- Beo - S-asee.- -&B - -ootItpet.-i:-t.4¥e- - B3:as ~ ­
contracts for, supplies, materials,
services shall be in accordance with
a~~

for purchases and sales.
a:- All purchases of, and
equipment and contractual
Chapter 7 of Title 11. aBe

b. All sales of such personal property which has become
obsolete and usable shall be based wherever feasible on com­
petitive bids. If the amount of the e-~i-arre--ef sale is
estimated to exceed ~we five thousand f~-}H:lRafeEi dollars,
sealed bids shall, unless the board of supervisors shall pro­
vide otherwise, be solicited by public notice inserted at least
once in a newspaper of county-wide circulation and at least
five calendar days before the final date of submi tting bids.
~8e-€~fl~~-~~~~~~~-a~~-8e~~e~E-Bea~ea-Bias-ey

~€RQiB~--~e~es~s--ey--ma~~--~-~~~-~~~~-ttR6--ey

~es~iR~-Betiee-eB-a-~~±~e-B~±±e~~R-Beafa-iR-H~B-e£f~ee~

Bi6S-~~--~-a±l-~~-Basee-~~-~~a~eare-s~ee­

ifiea~ieR-~-~-Be-~~-By-~~-ee~R~y-~~-a~eRt

HRee~-~Be-sH~efV~sieR-ef-~e-eeHR€Y-Bea~Ei~

Section 15.1-109. Awar-d--ef--re-}ee-"&~--&f--B~eB~ Legal
review; records. A±-~-.e~eH-me.~keot-~-aer-s-~--een-~rae-1:e--ffta-ee-:ey

~e-~~-~~~-a~eR~-~--sy-~-eetiRty-~~-ef

~~eRey-~~-~-awar&ee-~e-~e-~~-~~"&-&~~,-~akiH~

~R~e-~~~-~Re-~~~-ef-~~-aft~e±es-~~~-s~~­

~liea;-~~--eeR{efmi~y-~~-~e-~~~~~~-~i-r-sH~~­

~i~~tY-~~-~-fe~~~eMeR~B-~-k~~~~~er-a~a-tRe

ae±~vefY-~e£ffi£~--~~-~~~-&~a~-maY-Be-Fe~ee~ea~--%f-a~!-:e~6s

~ee~vea-~~~~-e&a~~ae~-a~e-~e~-~~~~~~-~~~ee-ef

~e~a~-~R~,-~~~~~~~-a~ft~-sfla~~-8ave-aH€Bef~~Y

~~-Tejee~-~~--B~as-~-~~-~HfeBase--~-~~~~-sa~p±~eB7

~~e~~a~s;--~~--ef--~~~~~-8efv~ees--4~-~-e~eB



ma~ke~,-~~~-~-~Fiee-~~-~-~He-~~r*e~-~fta~~-Re~

~~eeea-~~~~~r~~--Saeft-B~a7-W~~a-~~~~~-~e-e~aeeF,

~~-~-eftteFea-~-a-~~~-aRa-~-feeefa-~~~-~-SHe­

€eSeia±-~-~Ha~eatea-~~~-SRa±±7-~~~--~He-~~~~-tfte

eFaeF-e~-eeRt~ae~T-Be-e~eR-te-~~B±~e-~Hs~eet~eH~

All contracts shall be approved as to form by the county
attorney or other qualified attorney and a copy of each long­
term contract shall be filed with the treasurer or other chief
financial officer of the county.

Section 15.1-127. Centralized competi tive purchasing by
executive secretary. -- The governing body of any county having
an executive secretary is authorized to provide for the central­
ized competitive purchasing of all supplies, equipment,
materials and commodi ties for all departments, officers and
employees of the county, including the county school board and
the board of public welfare or social services (all of which
are in section 15.1-129 and 15.1-130 referred to as depart­
ments). Such purchasing shall be done by the executive
secretary under the supervision of the governing body o f" the
county and shalL be._..dcc-QIn-ilished in accordance wi th Chapter .l
of Title 11.

section 15.1-605. Department of finance. - (a) Director;
general duties. - The director of finance shall be the head of
the department of finance and as such have charge of the admin­
istration of the financial affairs of the county, including the
budget; the assessment of property for taxation; the collection
of taxes, license fees and other revenues; the custody of all
public funds belonging to or handled by the county; supervision
of the expendi tures of the county and its subdivisions; the
disbursement of county funds; the purchase, storage and distri­
bution of all supplies, materials, equipment and contractual
services needed by any department, office or other using agency
of the county unless some other officer or employee is
designated for this purpose; the keeping and supervision of all
accounts; and such other duties as the board of county super­
visors may by ordinance or resolution require. .

(b) Expenditures and accounts. - No money shall be drawn
from the treasury of the county, nor shall any obligation for
the expenditure of money be incurred, except in pursuance of
appropriation resolutions. Accounts shall be kept for each
item of appropriation .made by the board of county supervisors.
Each such account shall show in detail the appropriations made
thereto, the amount drawn thereon, the unpaid obligation
charged against it, and the unencumbered balance in the ap­
propriation account, properly chargeable, sufficient to meet
the obligation entailed by contract, agreement or order.

(c) Powers of commissioners of revenue. - The director of
finance shall exercise all the powers conferred and perform all
the duties imposed by general law upon corrunissioners of the
revenue, not inconsistent herewith, and shall be subject to the
obligations and penalties imposed by general law.



(d) Real estate reassessments. - Every general reasses­
sment of real estate in the county, unless some other person be
designated for this purpose by the board of county supervisors
in accordance with section 15.1-598 or unless the board shall
create a separate department of assessments in accordance with
section 15.1-604 shall be made by the director of finance; he
shall collect and keep in his office data and devise methods
and procedure to be followed in each such general reassessment
that will make for uniformity in assessments throughout the
county.

(e) Powers of county treasurer; deposit of moneys. - The
director of finance shall also exercise all the powers con­
ferred and perform all the duties imposed by general law upon
county treasurers, and shall be subject to all the obligations
and penalties imposed by general law. All moneys received by
any officer or employee of the county for or in connection with
the business of the county shall be paid promptly into the
hands of the director of finance; all such money shall be
promptly deposited by the director of finance to the credit of
the county in such banks or trust companies as shall be
selected by the board of county supervisors. No money shall be
disbursed or paid out by the county except upon checks signed
by the chairman of the board of county supervisors, or such
other person as may be designated by the board, and counter­
signed by the director of the department of finance.

The board may designate one or more banks or trust com­
panies as a receiving or collecting agency or agencies under
the direction of the department of finance. All funds so
collected or received shall be deposited to the credit of the
county in such banks or trust companies as shall be selected by
the board.

Every bank or trust company serving as a depository or as
a receiving or collecting agency for county funds shall be
required by the board of county supervisors to give adequate
security therefor and to meet such requirements as to interest
thereon as the board may by ordinance or resolution establish.
All interest on money so deposited shall accrue to the benefit
of the county.

(f) Claims against counties; accounts. - The director of
finance shall audit all claims against the county for goods or
services; it shall also be his duty to ascertain that such
claims are in accordance with the purchase orders or contracts
of employment from which same arise; to draw all checks in
settlement of such claims; to keep a record of the revenues and
expenditures of the county; to keep such accounts and records
of the affairs of the county as shall be prescribed by the
Audi tor of Public Accounts; and at the end of each month to
prepare and submit to the board of county supervisors state­
ments showing the progress and status of the affairs of the
county in such form as shall be agreed upon by the Auditor of
Public Accounts and the board of county supervisors.

(g) Director as purchasing agent. The director of
finance shall act as purchasing agent for the county, unless the
board of county supervisors shall designate some other officer



or employee for such purpose. The director of finance or the
person designated as purchasing agent shall make all purchases,
subject to such exceptions as may be allowed by the board of
county supervisors.- -f.eF- .-t.Be-eo~y- -iB--syeh- maaner- as--may.-be
JH:"~vi.Qed-~Y- ~S().l.-u.:ti:-oR- -of -t.he-ee.a.rQ... He shall have authority
to make transfers of supplies, materials and equipment between
departments and offices, to sell any surplus supplies,
materials or equipment and to make such other sales as may be
authorized by _the board of county supervisors. He shall also
have power, with the approval of the board of county super­
visors, to establish suitable speci fications or standards for
all supplies, materials and equipment to be purchased for the
county and to inspect all deliveries to determine their com­
pliance with such specifications and standards. He shall have
charge of such storerooms and warehouses of the county as the
board of county supervisors may provide.

All purchases ~aG-sad~s-shall be made in accordance with
Chapter 7 of Title 11 and under such rules and regulations as
the board of county supervisors may by ordinance or resolution
e stab1i sh . -S u5j-ee-t- t:o- "Sl:teh-~1:-i-£>RS'- -afT -she - eoaFd- May -p-r-€>­
v.i-de,~-&b-aH.-Be~~1Ra*:iag -a&y- ~-e-ha.se-O£-s-a-1e -4avke--eem­
pG-ti t...iJ.r~-bM4i-nCj-~ -&U€b-r-eles -aftc!- ""f~1:-a~.:i-oi'i&- -asr -t.fie--f)&a'ft!­
IRa¥- by- .e-r4~aaBGe -eF- £e6~l-\i.t.~-ee~l-i~fi-. He shall not furnish
any supplies, materials, equipment or contractual services to
any department or office except upon receipt of a properly
approved requisi tion and unless there be an unencumbered ap­
propriation balance sufficient to pay for the same.

Except as provided by the board, he shall before mak~I1g

any sale invi te competitive bids. under such r!:'J.~~_._. and _ reg­
ulations as the board may b~_9rdinance or r~sol~~io~_es~~~~ish~

(h) Other duties. - He shall perform such other duties as
may be imposed upon him by the board of county supervisors.

(i) Assistants. - The director may have such deputies or
assistants in the performance of his duties as may be allowed
by the board of county supervisors.

(j ) Approval of chief assessing officer. - Before the
appointment of the chief assessing officer of the county,
whether he be the director of finance, a deputy or supervisor
of assessments in the department of finance or the head of the
department of assessments, shall become effective, it shall be
approved by the State Tax Commissioner and such officer shall
be subject to the obligations and penalties imposed by general
law upon commissioners of the revenue. (Code 1950, Section
15-288; 1959, Ex. Sess., c.69; 1962, cC.399, 623.)

Section 15.1-640. Department of finance. - (a) Director;
general duties. - The director of finance shall be the head of
the department of finance and as such have charge of the admin­
istration of the financial affairs of the county, including the
budget, the assessment of property for taxation; the collection
of taxes, license fees and other revenues; the custody of all
public funds belonging to or handled by the county; supervision
of the expenditures of the county and its subdivisions; the
disbursement of county funds; the purchase I storage and dis-



tribution of all supplies, materials, equipment and contractual
service needed by any department, office or other using agency
of the county unless some other officer or employee is de­
signated for this purpose; the keeping and supervision of all
accounts; and such other duties as the board of county super­
visors may by ordinance or resolution require.

(b) Expenditures and accounts. - No money shall be drawn
from the treasury of the county, nor shall any obligation for
the expenditureof money be incurred except in pursuance of
appropriation resolutions. Accounts shall be kept for each
item of appropriation maQe by the board of county supervisors.
Each such account shall show in detail the appropriations made
thereto, the amount drawn thereon, the unpaid obligations
charged against it, and the unencumbered balance in the ap­
propriation account, properly chargeable, sufficient to meet
the obligation entailed by contract, agreement or order.

(c) Powers of commissioners of revenue. - The director of
finance shall exercise all the powers conferred and perform all
the duties imposed by general law upon commissioners of the
revenue, not inconsistent herewith, and shall be subject to the
obligations and penalties imposed by general law.

(d) Real estate reassessments. - (I) Every general reas­
sessment of real estate in the county, unless some other person
be designated for this purpose by the county manager in ac­
cordance with section 15.1-634 or unless the board of county
supervisors shall create a separate department of assessments
in accordance wi th Section 15.1-639, shall be made by the
director of finance; he shall collect and keep in his office
data and devise methods and procedure to be followed in each
such general reassessment that will make for uniformity in
assessments throughout the county.

(2) In addition to any other method provided by general
law or by this article or to certain classified counties the
director of finance may provide for the annual assessment and
equalization of real estate and any general reassessment order
by the board of county supervisors. The director of finance or
his designated agent shall collect data, provide maps and
charts, devise methods and procedures to be followed for such
assessment that will make for uniformity in assessments through­
out the county.

There shall be a reassessment of all real estate at
periods not to exceed six (6) years between such reassessments.

All real estate shall be assessed as of January first of
each year by the director of finance or such other person
designated to make such assessment and such annual assessment
shall provide for the equalization of assessments of real
estate, correction of errors in tax assessment records, ad­
dition of erroneously omitted properties to the tax rolls, and
the removal of properties acquired by owners not subj ect to
taxation.

The taxes for each year on such real estate assessed shall
be extended on the basis of the last assessment made prior to
such year.



This section shall not apply to real estate assessable
under the law by the state Corporation commission, and the
director of finance or his designated agent shall not make any
real estate assessments during the life of any general reas­
sessment board.

Any reassessments made, which shall change the assessment
of real estate shall not be extended for taxation until forty­
five days after there is mailed a written notice to the person
in whose name such property is to be assessed at his last known
address, setting forth the amount of the prior assessment and
th~ new assessment.

The board of county supervisors shall establish a con­
tinuing board of real estate review and equalization to review
all assessments made under authority of this section and to
which all appeals by any person aggrieved by any real estate
assessment shall first apply for relief. The board so es­
tablished shall consist of not less than three nor more than
five members who shall be freeholders in the county. The
appointment, terms of office and compensation of the members of
such board shall be prescribed by the board of county super­
visors; such board shall have all the powers conferred upon
boards of equalization by general law. All applications for
review to such board shall be made not later than April first
of the year for which extension of taxes on the assessment is
to be made. Such board shall grant a hearing to any person
making application at a regular advertised meeting of the board
and shall rule on all applications within sixty days after the
date of the hearing, and shall thereafter promptly certify its
action thereon to the director of finance, shall conduct
hearings at such time or times as is convenient after
pUblishing a notice in a newspaper having a general circulation
in the county, ten days prior to such hearing at which any
person applying for review will be heard.

Any person aggrieved by any reassessment or action of the
real estate board of review and equalization may apply for
relief to the c i r cu i t court of the county in the manner pro-
vided by general law. ,

(e) Powers of county treasurer; deposit of moneys. - The
director of finance shall also exercise all the powers con­
ferred and perform all the duties imposed by general law upon
county treasurers, and shall be subject to all the obligations
and penalties imposed by general law. All moneys received by
any officer or employee of the county for or in connection with
the business of the county shall be paid promptly into the
hands of the director of finance; all such money shall be
promptly deposited by the director of finance to the credit of
the county in such banks or trust companies as shall be se­
lected by the board of county supervisors. No money shall be
disbursed or paid out by the county except upon check signed by
the chairman of the board of county supervisors, or such other
person as may be designated by the board, and countersigned by
the director of the department of finance.

The board may designate one or more banks or trust com­
panies as a receiving or collecting agency or agencies unde r



the direction of the department of finance. All funds so
collected or received shall be deposited to the credit of the
county in such banks or trust companies as shall be selected by
the board.

Every bank or trust company serving as a depository or as
a receiving or collecting agency for county funds shall be
required by the board of county supervisors to give adequate
security therefor, and to meet such requirements as to interest
thereon as the board may by ordinance or resolution establish.
All interest on money so deposited shall accrue to the benefit
of the county.

(f) Claims against counties; accounts. - The director of
finance shall audit all claims against the county for goods or
services; it shall also be his duty to ascertain that such
claims are in accordance with the purchase orders or contracts
of employment from which same arise; to draw all checks in
settlement of such claims; to keep a record of the revenues and
expenditures of the county; to keep such accounts and records
of the affairs of the county as shall be prescribed by the
Audi tor of Public Accounts; and at the end of each month to
prepare and submi t to the board of county supervisors state­
ments showing the progress and status of the affairs of the
county in such form as shall be agreed upon by the Auditor of
Public Accounts and the boar.d of county supervisors.

(g) Director as purchasing agent. - The director of
finance shall act as purchasing agent for the county, unless
the board of county supervisors shall designate some other
officer or employee for such purpose. The director of finance
or the person designated as purchasing agent shall make all
purchases, subject to such exceptions as may be allowed by the
board of county supervisors, -ier-- ~Re-€EH:Ul·t;jL-i-n- ~~F.r-~~ -as
may. -990 - PEQlwti-ded- -e~ -:FeS&±-u-t.-ie-fi- -e-f. -t:ae--eeaFe.. He shall have
authori ty to make such transfers of supplies, materials and
equipment between departments and offices, to sell any surplus
supplies, materials or equipment and to make such other sales
as may be authorized by the board of county supervisors. He
shall also have the power, wi th the approval of t.he board of
county supervisors, to establish suitable specifications or
standards for all supplies, materials and equipment to be
purchased for that county and to inspect all deliveries to
determine their compliance with such specifications and
standards. He shall further have the power, with the approval
of the board of county supervisors, to sell supplies, materials
and equipment to volunteer rescue squads and fire-fighting
companies at the same cost as the cost of such supplies, ma­
terials and equipment to the county. He shall have charge of
such s toreroorns and warehouses of the county as t.he board 0 f
county supervisors may provide. .

All purchases and sales shall be made in acco=dance with
Chapter 7 of Title II, and under such rules and re~~lations as
the board of county supervisors may by ordinance 0= =escluticn
establish. ~\i~j.e€~--t.--o- -Stieft- -~ep-t:i-o~~-a-s- -the- -~ec::.--:i- mey-'
~:l"'OVHie-; - ee-~l-l- :ee-fM'e """fn'6~Hl-g - any- 1'li~irS'e- ~ - s-=.::' e- ~ ::t-~""~€­

~~e-t~t~Y'e - M.edi~ -l:tnder-~ - rtl±e5 - a-H'e! - ~l:r1-a=::-~ -~~.:e­

'bcra~d- -m~-by-&re~~ -Qf-~oltlc.i-E>fl-e&t.aBli&h-. ::e s::c:'l nc t,



furnish any supplies, materials, equipment or contractual
services to any department or office except upon receipt of a
properly approved requisition and unless there be an un­
encumbered appropriation balance sufficient to pay for the
same.

Except as provided by the board, p.e~all_b~f9~~_ making
any sale invi te competitive bids under such rul~e_~__~~_g regu­
lations as the board may by ordinance or resolution establish.

(h) Other duties. - He shall perform such other duties as
may be imposed upon him by the board of county supervisors.

(i) Assistants. - The director may have such deputies or
assistants in the performance of his duties as may be allowed
by the board of county supervisors.

(j ) Approval of chief assessing officer. - Before the
appointment of the chief assessing officer of the county
(whether he be the director of finance, a deputy or supervisor
of assessments in the department of finance or the head 6f the
department of assessments) shall become effective, it shall be
approved by the State Tax Commissioner and such officer shall
be subject to the obligations and penalties imposed by general
law upon commissioners of the revenue. (Code 1950, Section
15-320; 1954, c. 46; 1956, c. 349; 1959, Ex. Sess., c. 69;
1962, cc. 399,623.)

Section 15.1-712. County purchasing agent. ( a) There
shall be in the county a county purchasing agent. The ex­
ecutive secretary shall, unless and until the board of county
supervisors shall select a county purchasing agent or designate
some other officer to act as county purchasing agent, exercise
all the powers conferred and perform all the duties imposed
upon the county purchasing agent.

(b) The county purchasing agent shall, subj ect to such
exceptions as may be allowed by the board of county super­
visors, make all purchases for the county and its departments,
officers and agencies.

(c) He shall also have authori ty to make transfers of
supplies, materials and equipment between, and to sell surplus
equipment, materials and supplies not needed by I the depart­
ments, officers and agencies of the county.

(d) With the approval of the board of county supervisors,
he may establish sui table specifications or standards for all
equipment, materials and supplies to be purchased and inspect
all deliveries to determine their compliance wi th such spec­
ifications and standards.

(e) All purchases and sales by the county purchasing
agent shall be made in accordance wi th Ch~E!-_er_~ _2..L :r~_tle IJ '.
and under such rules and regulations as the board of county
supervisors shall provide.

(f) The county purchasing agent shall have charge of such
storage rooms and warehouses of the county as the board of
county supervisors may provide. (Code 1950 I Section 15-376;
1950, p. 125; 1962, c. 623; 1972, c. 820.)



section 15.1-766. Department of finance. - (a) Director;
general duties. - The director of finance shall be the head of
the department of finance and as such have charge of the admin­
istration of the financial affairs of the countY,including the
budget; the assessment of property for taxation; the collection
of taxes, license fees and other revenues; the custody of all
public funds belonging to or handled by the county; supervision
of the expenditures of the county and i ts subdivisions; the
disbursement of county funds; the purchase, storage and dis­
tribution of all supplies, materials, equipment and contractual
service needed by any department, office or other using agency
of the county unless some other officer or employee is des­
ignated for this purpose; the keeping and supervision of all
accounts; and such other duties as the urban county board of
supervisors may by ordinance or resolution require.

The urban county board of supervisors may ass i qn the
budget function to the urban county manager or executive, or a
budget officer.

(b) Expenditures and accounts. - No money shall be drawn
from the treasury of the county, nor shall any obligation for
the expenditure of money be incurred, except in pursuance of a
legally enacted appropriation resolution, or legally enacted
supplement thereto passed by the urban county board of super­
visors. Accounts shall be kept for each item of appropriation
made by the urban county board of supervisors. Each s u ch
account shall show in detail the appropriation made t.here ;o ,
the amount drawn thereon, the unpaid obligations char~ed

against it, and the unencumbered balance in the appropriation
account, properly chargeable, sufficient to meet the obligation
entailed by contract, agreement or order.

(c) Powers of commissioners of revenue. - The director of
finance shall exercise all the powers conferred and perform all
the duties imposed by general law upon conunissioners of the
revenue, not inconsistent herewith, and shall be subject to the
obligations and penalites imposed by general law.

(d) Real estate reassessments. - (1) Every general reas­
sessment of real estate in the county, unless some other person
be designated for this purpose, shall be made by the director
of finance; he shall collec~ and keep in his office data and
devise methods and procedure to be followed in each such
general reassessment that will make for uniformity in asses­
sments throughout the county.

(2) In addition to any other method provided by general
law or by this article the director of finance may provide for
the annual assessment 'and equalization of real estate and any
general reassessment ordered by the urban county board of
supervisors. The director of finance or his designated agent
shall collect data, provide maps and charts, devise methods and
procedures to be followed for such assessments that will make
for uniformity in assessments throughout the county.

All real estate shall be assessed as of January first of
each year by the director 0 f finance or such other pers on
designated to make such assessment and such annual assessment
shall provide for the equalization of assessments of real



estate, correction of errors in tax assessment records, ad­
dition of erroneously omitted properties to the tax rolls, and
the removal of properties acquired by owners not subject to
taxation.

This section shall not apply to real estate assessable
under the law by the state Corporation Commission.

Any reassessments made, which shall change the assessment
of real estate, shall not be extended for taxation until after
there is mailed a wri tten notice to the person in whose name
such property is to be assessed at his last known address,
setting forth the amount of the new assessment.

(e) Powers of county treasurer; deposit of moneys. - The
director of finance shall also exercise all the powers con­
ferred and perform all the duties imposed by general law upon
county treasurers, and shall be subject to all the obligations
and penalties imposed by general law. All moneys received by
any officer or employee of the county for or in connection with
the business of the county shall be paid promptly into the
hands of the director of finance; all such money shall be
promptly deposited by the director of finance to the credit of
the county in such banks or trust companies as shall be se­
lected by the urban county board of supervisors. No money
shall be disbursed or paid out by the county except upon check
signed by the chairman of the urban county board of super­
visors, or such other person as may be designated by the urban
county board of supervisqrs, and countersigned by the director
of the department of finance.

The urban county board of supervisors may designate one or
more banks or trust companies as a receiving or collecting
agency or agencies under the direction of the department of
finance. All funds so collected or received shall be deposited
to the credit of the county in such banks or trust companies as
shall be selected by the urban county board of supervisors.

Every bank or trust company serving as a depository or as
a receiving or collecting agency for county funds shall be
required by the urban county board of supervisors to give
adequate security therefor, and to meet such requirement as to
interest thereon as the urban county board of supervisors may
by ordinance or resolution establish. All interest on money so
deposited shall accrue to the benefit of the county.

(f) Claims against counties; accounts. - The director of
finance shall audit all claims against the county for goods or
services; it shall also be his duty to ascertain that such
claims are in accordance with the purchase orders or contracts
of employment from which same arise; to present such claims to
the urban county board of supervisors for approval after such
audit; to draw all checks in settlement of such claims after
approval by the urban county board of supervisors unless the
said urban county board of supervisors otherwise provides; to
keep a record of the revenues and expenditures of the county;
to keep such accounts and records of the affairs of the county
as shall be prescribed by the Auditor of Public Accounts; and
at the end of each month to prepare and submit to the urban
county board of supervisors statements showing the progress and



status of' the affairs of the county in such form as shall be
agreed upon by the Audi tor of Public Accounts and the urban
county board of supervisors. such accounts and records may be
kept in such form, including microphotography or other re­
productive method, as the urban county board of supervisors may
prescribe.

(g) Director as purchasing agent. The director of
finance shall act as purchasing agent for the county, unless
the urban county board of supervisors shall designate some
other officer o.r employee for such purpose. The director of
finance or the person designated as purchasing agent shall make
all purchases, subject to such exceptions as may be allowed by
the urban county board 0 f supervi sors, -£o~ -the -e.Q.U~'t¥-i~ -G-U€a..

-mCHlBe£ - a-s- -ftl~ ~e- -p£O¥i4e.Q -b¥ ~Q.6Q.~:t;i~n- g..f- the -utbaa~y­
l;oa-re-~ - sapep"q~e-1=-S-. He shall have authority to make
transfers of supplies, materials or equipment between depart­
ments and offices, to sell any surplus supplies, materials or
equipment and to make such other sales as may be authorized by
the urban county board of supervisors. He shall also have
power, with the approval of the urban county board of super­
visors, to establish suitable specifications or standards for
all supplies, materials and equipment to be purchased for the
county and to inspect all deliveries to determine their com­
pliance with such specifications and standards. He shall
further have the power, with the approval of the urban county
board of supervisors, to sell supplies, materials and equipment
to volunteer rescue squads and fire-fighting companies at the
same cost of such supplies, materials and equipment to the
county. He shall have charge of such storerooms and warehouses
of the county as the urban county board of supervisors may
provide.

All purchases and sales shall be made in accordance with
~hapter 7 of Title 11 and under such rules and regulations as
the urban county board of supervisors may by ordinance or
resolution establish, which ordinance or resolution may, not­
withstanding the provisions of subsection (f) hereof, provide
for the use of a combination purchase order -- check, which
check may be made valid for such maximum amount as the board
may fix, not to exceed two hundred fifty dollars. Subject to
such exceptions as the urban county board of supervisors may
provide, he shall before making any -ptrr-c-Ba5e-&£ sale invite
competi tive bidding under such rules and regulations as the
urban county board of supervisors may by ordinance or re­
solution establish. He shall not furnish any supplies, ma­
terials, equipment or contractual services to any department or
office except upon receipt of a properly approved requisition
and unless there be an unencumbered appropriation balance
sufficient to pay for the same.

(h) other duties. - He shall perform such other duties as
may be impose4 upon him by the urban cou~ty board of super­
visors_

(i) Assistants. - The director may have such deputies or
assistants in the performance of his duties as may be allowed
by the urban county board of supervisors.



(j ) Approval of chief assessing officer. - Before the
appointment of the chief assessing officer of the county
(whether he be the director of finance, a deputy or supervisor
of assessments in the department of finance, or the head of the
department of assessments) shall become effective, it shall be
approved by the State Tax Commissioner and such officer shall
be subject to the obligations and penalties imposed by general
law upon commissioners of the revenue. (Code 1950 [Suppl.],
Section 15-384.53; 1960, c. 382; 1962, c. 623; 1972, c. 456.)

6. That section 33.1-185, 33.1-190, and 33.1-192.1 of the Code of
Virginia be amended and reenacted as follows:

Section 33.1-185. Advertising for bids. - All projects
that the State Highway and Transportation Commission may under­
take for construction, shall when such projects are reasonably
estimated to cost two hundred thousand dollars or more, eHee~~

iR-~ase9 ~~-eMef!efteY7 be let in accordance with Chapter 7 of
Ti tIe 11. a£~e~-~-aave~~!:·s%Rtj-. When such proj ects are
reasonably estimated to cost 8e~weeR-~Weftty below £~ve-~Re~saHa

afte two hundred thousand dollars, the Commission may let them
to contract, and if such projects are let to contract they
shall, eKe~--i-n--ease9-&:f-eHle~fJeftey, be let only a:f"E-eF-IH:i.8±~e

a6veF~~B~R~- in accordance with Chapter 7 of Title 11. ~~e

eeHlM~e9!:eR-£fiu~~-~k~~~-~~-f&~-etieR-We~k-a~-±eaS~-twe

weeks-~~~~-~6~-~~~e~-~~-~Re-~~~-ef-~-eeRtfaet

~e~ej e~ ':' - -.:r.fle.- ~r-e-i-semeft'E- - sha~ ~ - -s-t-a-t.-e- 4:-he-~l-aee- -'f'IfteI=e -.8 ~a­
Qef8-me~-~~~k~~~-aft&-spee~f~eat~eRS-afte-t8e-t!:ffle-aRa

p .l:-aee - -wbei:"-e-~.i<is- - £e ~ - -s-ucb-~~ - w:i:~ ~ - -be- -opened-~i"-~l:te- E 8HUft±:3 ­

S!:6R":'
The word "proj ect" as used in this section shall mean

construction and shall not include routine maintenance work or
the installation of traffic control devices, unless such work
is to be performed under contract. Fa!:±Hfe-te-~eee!:ve-tWe-B~e9

ifeM-~a±~£~ee-eeRt~ae~e~B-a~-~eaSt-eRe-e!-wR:i:eR-:i:s-W~tft~R-tRe­

eet~Ma~e8-~--~~-afty-p~e~ee~-~ftd~~-~~-4:~~~-&f-tfi~s

Seet~eR-Be-fe~a~eee-aft-eMeftjeHey,:,

Section 33 .1-190 . Construction by force account. - I r­
respective of the provisions of Section 33 .1-185 t=o--33,,:,;-~89

~fte~H8~Ve, in cases of emergency or on any project reasonably
estimated to cost not more than two hundred thousand dollars
the Commission may, in its discretion, build or maintain any of
the roads in any system of State highways by force account.

section 33.1-192.1. Limitation of suits on contracts
executed after June 30, 1976. - No sui t or action shall be
brought against the Department of Highways and Transportation,
Commonwealth of Virginia, by a contractor or any persons
claiming under him, on any contract executed pursuant to this
Chapter, after June thirty, nineteen hundred seventy-six, or by
others on any claim arising from the performance of the con­
tract by the contractor, unless the claimant shall have ex­
hausted the review process provided by section 33.1-336.
Further, no such action shall be brought unless the same s~all



be brought wi thin e~fJB~eeft six months from 'tbe-~}oe-~i-eft.-ei

~-~Fft-~-~-'Fejee~--~-~~-sa~~s{aet~eft-~~-~~-eft~ei

eftfJ~ftee~; receipt of the decision of the Commissioner, Depart­
ment of Highways and Transportation. In no event shall any
delay therein on the part of the contractor be construed as a
reason for extending the time within which such suit or action
~ust be brought.

No suit or action shall be brought against the contractor
or surety on any such contract or claim unless the same shall
be brought within five years after the completion of the work
on the project to the satisfaction of the chief engineer,
Department of Highways and Transportation.

Section 33.1-192 of this Code shall continue in full force
and effect as to contracts entered into prior to July one,
nineteen hundered seventy-six, or claims arising therefrom.

That Section 53-67, 53-68, and 53-70 of the Code of Virginia be
amended and reenacted as follows:

section 53-67. Agencies may purchase. - All departments,
institutions and agencies of this state which are supported in
whole or in part by the state shall, and all counties and
districts of such counties and cities and towns in this State
may, purchase from the Director all articles and services
required by such departments, institutions and agencies of the
state for their use or the use of the person or persons whom
they assist financially, or by such counties, districts, cities
or towns, produced or manufactured by the Director by convicts
or misdemeanants confined within the penitentiary or elsewhere
employed within this State, including products of the state
correctional institutions and no such article or service shall
be" purchased by any such department, institution or agency of
the state from any other source unless excepted under the
provisions ~f section 53-69. ~fie-p~FeftaSe-ei-seFV~ees-fe~iFea

~e~ft-~ -13e - ~--ed- - BY- -t:be- -G-i-J:ee'1:e-r - ei-~.fle-~r1:meftE-- e £
~~~ftases-~-S~P~~Y-~-~Be-~--~~-e~efl-~~~-ae~

m~--~fte--FeaSeHaB±e--fe~~~emeR~s--ei--stieR--ae~a~~eBtl--iH­

$~~ButieR-~--a!efteY-~-tRe-~~~,-ef-~-aftY-~~~-~Be

~:i:s~~!:eR--fe::E-~-~-~--Be-~l-i-e<i--wikfr-S~­

s~aH~ia±~y-eft-aeee~t-ei-aB-!:BsHi{ieieRt-S~~~~y-ei-tRe-seFViees

fe~i~ea-eF-etBefW!:se~

section 53-68. Procedure for P purchases. :€e--be--maae
~~-ge~a:r::t:Bteft"E:-e-f--P-l.H:"-ohtlge9-aH:El-S~~~~y~ All purchases £y
departments, insti tutions and agencies of the state shall be
made as provided by the Division of Purchases and Supply of the
Department of General Services. All other purchases shall be
upon requisition by the proper authority ei--t.fle--ae~ar'E.1fteB.t,

~Rsti~~tieB7-ef-a~eRey-ei-~fte-State-efof the county, district,
city or town requiring such articles.

section 53-69. Exceptions as to purchases. - Exceptio~s

from the operation of the mandatory provisions of Section 53-67
to 53-72 may be made in any case where in the opinion of t~e



Director of the Division of Purchases and Supply the article so
produced or manufactured does not meet the reasonable re­
quirements of such department, institution, or agency of the
State, or in any case where the requisition made cannot be
complied with completely on account of an insufficient supply
of the articles or supplies required or otherwise.

section 53-70. Evasion by variance from standards of
Director. - No such department, institution or agency of the
State shall be" allowed to evade the intent and meaning of
section 53-67 to 53-72 by slight variations from standards
adopted by the B~Fee~e~7 Division of Purchases and Supply of
the Department of General Services pursuant to Sect10n 2.1-446,
when the articles produced or manufactured BY-R~M in accordance
wi th 8~S the standards are reasonably adapted to the actual
needs of such department, insti~ution or agency.

8. That section 2.1-374, 2.1-375, 2.1-376, 2.1-376.1, 2.1-436,
2.1-437.1, 2.1-437.2, 2.1-437.3, 2.1-439, 2.1-443, 2.1-448,
2.1-449, 2.1-452, 2.1-454, 2.1-458, 2.1-459, 2.1-460, 2.1-461,
2.1-462, 2.1-463, Chapter 4 of Ti tIe 11, containing section
11-17 through 11-23.5, 15.1-287, 22.1-141, 33.1-186, 33.1-187,
33.1-188 and 33.1-198, of the Code of Virginia be repealed.
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SECTION

2.1-374

2.1-375

2.1-376

2.1-376.1

2.1-410

2.1-436

2.1-437.1

'2 .1-'~37. 2

2.1-1.37.3

~~ . 1-l~3 9

~: . 1-1.42

SUMMARY

Declaration of policy to eliminate discrimination
in employment on account of race, color, religion,
sex or national origin

Definitions of: person, agency and contractor

All State contracts of over $10,000 required to
have declaration of elimination of discrimination
and contractor required to be an equal opportunity
employer

Discrimination because of race, religion, color,
sex or national origin prohibited

Duties for the Department of Management Analysis
and Systems Development includes equipment pur­
chases--laboratory measuring equipment

P and S Appeal Board of five members created

Appeals: - appeal disqualification within thirty
days of notice

Judicial review of Appeal Board

Court may stay awarding of contract upon showing
of irreparable injury either before or after
Appeal Board hearing

All proceedings, records, contracts and orders
open to public inspection

All purchases to be made in accordance with
Division rules

DISPOSITION

Repeal, see §11-5l

Repeal

Repeal, see §ll-Sl

Rep eaL, see §11-44

Amended

Repeal, see §ll-71
and §ll-69(b)

Repeal, see §11-71

Repeal, see §11-7l(b)

Repeal, see §ll-68
and §ll-70

Repeal, see §ll-52

Amended, see §2.l-442
and §11-4l



SgCTION

2.1-443

2.1-448

2 . 1-l~49

2.1-450

2.1-450.1

2.1-451

2.1-452

2 . 1-451.

2.1-458

2 . l-L~5 9

SUMMARY

Division may require successful bidder to post
bond equal to one-half of bid guaranteeing execution
of contract

Preference given to Virginia-produced goods, as
practicable

No building materials, etc can be purchased from
the architect or engineer on the bUilding; violation
results in void contract and misdemean0T conviction
if guilty

Purchases from Commission for Visually Handicapped

Purchases from non-profit sheltered workshops
serving the handicapped without competitive
bidding

When purchasing through Division not mandatory

Act not applicable to ABC beverage purchases or
real estate purchases and leases

Counties, Cities and Towns, public telecommunications
etc., may seek aid from the Division in their pur­
chases so as to obtain cheaper prices through central
purchasing

Division responsible for all public printing,
agencies responsible for requisition from Division
for printing

Act not applicable to binding of books in State
Libraries

DISPOSITION

Repeal, see §11-62

Repeal, see §11-47

Repeal, see §11-79

Amended, see also
§11-45

Amended, see §11-45

Amended

Repeal, also see §4-7
and §ll-45

Repeal, see §2.1-454.1

Repeal

Repeal



SECTION

2.1-460

2.1.-461

2.1-462

2.1-463

1,-7

Ll-17

11.-17.1

11-18

11-19

Ll-20

SUMHARY

Competitive bidding required for printing, if
practicable

Division required to give notice of time and
place of bidding; may require written contract
of party undertaking to do work; may require per­
formance bond equal to one-third of contract price

Division shall purchase paper required for printing
and supply to contractors; use competitive bidding
if practicable

Division shall employ another if the printing is
not done satisfactorily and bring an action on the
bond of the defaulting contractor for the State's
loss

Functions, duties and powers of the Board (i.e. I

Alcoholic Beverage Control Commission)

All contracts in excess of $10,000 (exceptions
noted) require advertisement ten days prior to
letting

Fixed price design-build or construction manage­
ment contracts authorized

Each bidder required to accompany his bid with a
certified check as a guarantee that if the contract
is awarded to him he will accept it and do the work

Bond may accompany bid in lieu of certified check

Contract required to be let to the lowest respon­
sible bidderi unless the contract is for less than
$10,000, the contractor is required to give a per­
formance and payment bond

DISPOSITION

Repeal, see §11-41

Repeal, see §ll-37,
§11-41, and §11-62

Repeal, see §11-41

Repeal

Amended

Repeal, see §11-41
and §11-37

Repeal, see §11-43

Repeal, see §ll-57
and §11-6l

Repeal, see §11-57
and §11-61

Repeal, see §ll-58
and §11-61



SECTION

11-20.1

11-20.2

11-21

11-22

11-23

11-23.1

.1.1-23.2

11-23.3

I 1- 23. I,

I 1-23.5

SUMMARY

Preference allowed resident bidder

Time limits and means for withdrawal of bids when
the mistake was due to a clerical as opposed to a
judgmental error; judicial review allowed bidder
when contracting authority denies withdrawal claim

State authorized to reject all bids; State may
negotiate with lowest bidder if bid within three
per cent of appropriation level of project

All bids and contracts are public records

Bonds required on local government construction
contracts over $25,000

Specifications relating to equal brand products
in contracts for public buildings

Contractors are not required to procure a surety
bond or insurance from a particular surety or
insurance company

Preceeding section doesn't affect the right of
a State officer to approve or disapprove the
surety bonds or insurance

All provisions in bid invitations or contract
documents in violation of 11-23.2 - 22-23.3 are
void

Amount of retainage on certain contracts pending
completion of the work; not applicable to Highway
contracts

DISPOSITION

Repeal, see §11-47

Repeal, see §11-54

Repeal, see §11-42
and §ll-53

Repeal, see §11-52

Repeal, see §11-58
and §11-6l

Repeal. see §11-49

Repeal

Repeal

Repeal

Repeal, see §11-56



SECTION

15.1-108

15.1-109

15.1-127

15.1-287

15.1-605

15.1-640

15.1-712

15.1-766

22.1-141

]].1-185

J ~L 1-186

SUMMARY

All purchases and sales are to be based on com­
petitive bids when feasible; if sale more than
$5,000, sealed bids solicited by public notice

All contracts by the county purchasing agent
must be awarded to the lowest and best bidder;
any or all bids may be rejectedj bids are public
records

The governing body of a county with an executive
secretary is authorized to provide for the central­
ized competitive purchasing of supplies

Material for buildings not to be purchased from
architect

Department of Finance

Department of Finance

County Purchasing Agent

Department of Finance

Competitive bidding required on all State-aid
school construction projects, in compliance with
Sections 11-17 et seq; architect or engineer on
project prohibited from bidding

All highway construction work over $200,000 must
be after public advertising 14 days prior to
letting the contract. The Highway Commission may
award contracts between $25.000 and $200.000 by
competitive bidding, or do the work with its own
forces

Each bidder required to submit a certified check
or in lieu of the check, a bond, with his bid

DISPOSITION

Amended

Amended

Amended

Repeal, see §11-79

Amended

Amended

Amended

Amended

Repeal, see §11-57
et seq

Amended. see §11-41,
§11-37, and §33.1-185

Repeal, see §11-57



SECTION

33.1-187

33.1-188

33.1-189

3J.1-190

33.1-192.1

53-67

53-68

')]-10

SUMMARY

Contract must be let to the lowest responsible
bidder and the successful bidder must present a
performance bond in the sum of 100% of the cost
of the work, payable to the State

Commission authorized to reject any and all bids

All bids and contracts open to public inspection

In cases of emergency or on project costing more
than $200,000, Commission may build roads by
force account

Contracts entered into after June 30, 1976 ­
claimant must exhaust the review process in
Section 33.1-386 before bringing an action
against the Highway Dept. - must be brought
within 18 months of work completion; claims
against the contractor or surety must be
brought within 5 years after work completion

Agencies required to purchase goods needed from
Dept. - counties and districts may purchase, as
well as volunteer nonprofit rescue squads

Purchases must be made through the Dept. of
Purchases and Supply

Departments and agencies not allowed to evade
the meaning of the sections by slight variations
from standards adopted by the Director

DISPOSITION

Repeal, see §11-58

Repeal, see §11-42

Repeal, see §11-52

Amended, see §11-4l(d)

Amended, see §33.1-192.1

Amended

Amended

Amended
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GAO UASIC PHOCUREMENT PRINCIPLES

1. Code of Conduct

The governmental activity should main­
tain a written code or standards of
conduct to govern the performance of
its officers, employees or agents
engaged in awarding and administering
contracts.

The governmental activity's officers,
employees, or agents should neither
solicit nor accept gratuities, favors
or anything of monetary value from
contractors or potential contractors-­
disciplinary actions should be applied
for violations.

VIRGINIA PUBLIC PROCUREMENT ACT

Many statutes dealing with ethics in
public contracting are located out­
side of the Act. For example, see
the Virginia Conflict of Interest Act
(§§ 2.1-347 et seq), the Virginia
Governmental Frauds Act (§§ 18.2-498.1
et seq), and Articles 2 and 3 of
Chapter 10, Title 18.2. Those provis­
ions in Article IV of the Act prohibit
public employees from participating in
procurement transactions in-which they
have a pecuniary interest, from solici­
tating and accepting gifts or receiving
kickbacks. Further, the statutes
require disclosure of subsequent
employment by public employees who once
had responsibility for procurement
transactions. The maximum penalty for
willful violation of the statutes is
confinement in jail for not more than
12 months, a fine of not more than
$1000, or both. In addition a public
employee convicted forfeits his
employment.

SECTION OF
ATTACHMENT 0
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') Extent of Competition

All procurement transactions regard­
less of whether by formal advertising
or by negotiation and without regard
Lo dollar value, should be conducted
.in a manner that provides maximum
() PC! n d 11d f r e e c omp e tit jon.

Competitive sealed bidding or competi­
tive negotiation is required on all
public contracts over $10,000 with
nongovernmental contracts for the pur­
chase or lease of goods, or for the
purchase of services, insurance or
construction unless exempt by statute.
Even where the contract is for less
thc111 $10,000, the competition is
required wh e n p r ac t i c ab Le .

lOa
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GAO BASIC PHOCUHEMEN'I' PRINCIPLES

3. Procurement Procedures

Written procurement procedures should
provide, as a minimum:

(a) Proposed procurement actions
should be reviewed to consider
consolidation of requirements
to obtain a more economical
purchase and to avoid unneces­
sary or duplicative items.

(b) Solicitations of offers, whether
by formal advertising or negoti­
ation, should incorporate a clear
and accurate description of the
technical requirements for the
material, product, or service to
be procured. When it is imprac­
tical or uneconomical to make a
clear and accurate description
of the technical requirements, a
Ilbrand name or equal" description
may be used as a means to define
the performance or other salient
requirements of a procurement.

(c) Invitations for Bids and Requests
for Proposals should clearly set
forth all requirements which
bidders must fulfill in order for
bids and proposals to be properly
evaluated.

'VIHGINIl\ PUBLIC PROCUREMENT ACT

Each public body must develop its own
procedures, including provisions to
review proposed purchases for economy
or consolidation. The Act does not
prescribe these procedures.

Both competitive sealed bidding and
competitive negotiation require a
written description of what is being
sought. See §§ 11-37(1) and (2).

The use of "brand names" does not
restrict bidders to the specific brand;
it conveys the general style and any
article which is equal is acceptable.
See § 11-49.

Competitive sealed bidding requires the
issuance of a written invitation to bid
containing or incorporating by reference
the specifications and contractural
terms and conditions applicable to the
procurement. See! ll-37{l). Competi­
tive negotiation requires the issuance
of a written Request for Proposal
indicating in general terms that which
is sought to be procured and specifying
the evaluation factors to be used. See
it 11-37 (2) .

SECTION OF
ATTACHMENT 0
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lOb(l) (a)

lOb (1) (a)
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GAO BASIC PROCUREMENT PRINCIPLES

~. Type of Procuring Instrument

The type of procuring instrument used
should be appropriate for the parti­
cular procurement. "Cost-plus-a­
percentage of cost" types of contracts
should be prohibited.

5. Method of Procurement

Procurement should be made by one of
the following methods: (a) small
purchase procedures; (b) competitive
sealed bids (formal. advertising) ; (c)
competitive negotiation; (d) non- '
competitive negotiation.

(a) Small purchase procedures ­
relatively simple and informal
procurement methods that are
sound and appropriate for a
procurement of services, sup­
plies or other property, costing
in the aggregate not more than
a specific dollar amount
established as a ceiling. If
so used, price or rate quota­
tions should be obtained from
an adequate number of qualified
sources.

(b) competitive sealed bids - method
in wllIch sealed bids are publicly
solicited and a firm-fixed-price
contract is awarded to the
responsible bidder whose bid,
conforming exactly with all the

VIRGINIA PUBLIC PROCUREMENT ACT

Public contracts may be awarded nn a
fixed price or cost reimbursement basis.
Only in cases of an emergency shall
contracts be awarded on a cost-plus-a­
percentage of cost basis. See § 11-43.

nNoncompetitive negotiation" is the
equivalent of sale source procurement
under the Act. See § 11-41(c).

Competitive sealed bidding or competi­
tive negotiation are not required for
procurements under $10,000 if a pUblic
body adopts purchasing procedures in
writing, but competition is still
required wherever practicable. See
§ 11-41 (e) •

The sections dealing with competitive
sealed bidding require the issuance of
a written Invitation to Bid containing
the specifications and conditions, public
notice of the Invitation, public opening
of all bids received, criteria for

SECTION OF
ATTACHMENT 0
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Cl\() BASIC PHOCUREM~N'r PRINCIPLES
... ~ ........... ---~-------------------_.----_ ......_--------

material terms and conditions
of the Invitation for Bids is
the lowest in price.

(1) The following, as a
minimum, must be present
for competitive
sealed bidding to be
feasible:

VIRGINIl\ PUBLIC PROCtJREMENT ACT

evaluating the bid and award to the
lowest responsive and responsible
bidder. See § 11-37(1).

SECTION OF
ATTACHMENT 0

\()
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(a) A complete, adequate and
realistic specification
or purchase description
is or can be made
available.

(b) Two or more responsible
suppliers are willing
and able to compete
effectively.

(c) The procurement lends
itself to a firm-fixed­
price contract, and
selection of the success­
ful bidder can appropri­
ately be made principally
on the basis of price.

(d) Sufficient time is avail­
able to prepare a complete
statement of needs and
terms and for the bidders
to prepare and submit
their bids.

The issuance of a written Invitation lIb (1) (a)
to Bid containing or incorporating by
reference the specifications and con-
tractural terms and conditions applicable
to the procurement is required. See
§ 11-37 (1) •

If there are not two or more responsible lIb (1) (b)
suppliers, the procurement is treated as
a sole source procurement. See § 11-41(c)_

Awards are required to be made to the llb(l) (c)
lowest responsive and responsible
bidder. See § 11-37(1).

If insufficient time is available, the
procurement is treated as an emergency_
See § 11-4l(d).



GAO BASIC PROCUREMENT PRINCIPLES

(2} The following requirements
should apply:

VIRGINIA PUBLIC PROCUREMENT ACT
SECTION OF

ATTACHMENT 0
, " "f

(a) A sufficient time prior to
the date set for opening of
bids, bids should be solicited
from an adequate number of
known suppliers. In addition,
the Invitation should be
pUblicly advertised. The
Invitation should clearly
define the items or services
needed in order for the bidders
to properly respond.

Public notice of the Invitation to Bid
is required ten days prior to the date
set for receipt of bids. The Invitation
to Bid is required to contain or incor~

porate by reference the specifications
and contracted terms and conditions
applicable to the procurement. See
§ 11-37(1).

Ilb (2) (a)
and (b)

llb(2) (c),
(d) and

(e)

(b) All bids should be opened
publicly at the time and
place stated in the Invita­
tion. A firm-fixed-price
contract award should be
made with reasonable
promptness by written
notice to that responsible
bidder whose bid conforming
to the Invitation for Bids
is lowest. Where specified
in the bidding documents,
factors such as discounts,
transportation costs, and
life-cycle costs should be
considered in determining
which bids may be rejected
when there are sound docu­
mented business reasons in
the best interest of the
program.

Public opening and announcement of all
bids received is required .. The bids are
required to be evaluated upon the require­
ments set forth in the Invitation, which
may include special qualifications of
potential contractors, life-cycle costing,
value analysis and other criteria; with the
award to be made to the lowest responsive
and responsible bidder. See § 11-37(1).

An Invitation to Bid, a Request for Proposal,
or any other solicitation, or all bids or
proposals, may be cancelled or rejected.
See § 11-42.

\0
\.;j



Gl\O BASIC PROCUREMENT PRINCIPLES VIRGINIA PUBLIC PROCUREMENT ACT
SECTION OF

ATTACHMENT 0
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(c) When the possibility exists
that only a single bid
might be received, the
governmental activity should
insure that a fair and reason­
able price will be obtained.
Written notice should be pro­
vided to the prospective
bidders that, in the event
that a single bid is received,
a price or cost analysis of
the bid will be performed.

If the public body is unable to
determine that the procurement is
a sole source procurement, bids are
going to be solicited from more than
one vendor. A public body always
has the option of performing a cost
analysis on a bid.

(c) Competitive negotiation - Method
in which proposals are requested
from a number of sources and the
request for proposal is publicized,
negotiations are normally conducted
with more than one of the sources
submitting offers, and either a
fixed-price or cost-reimbursable
contract is awarded, as appropri­
ate.

The following requirements should
apply:

The sections dealing with competitive
negotiation require the issuance of a
written Request for Proposal and public
notice of the proposal, optional discus­
sion or negotiation with each responsible
offeror and award to the offeror whose
proposal is most advantageous. The
essence of competitive negotiation is
comparison of proposals from several
offerors. See ~ 11-37(2).

llc

( 1 ) Proposals, including price,
should be solicited from an
adequate number of qualified
sources to permit reasonable
competition consistent with
the nature and requirements
of the procurement. The
request for proposals should
be publicized, and reasonable
requests by other sources to
compete should be honored to
the maximum extent practicable.

Public notice of the Request for Proposal llc(l)
is required ten days prior to the date
set for receipt of the proposals. Pro-
posals may be solicited directly from poten­
tial contractors. See § 11-37(2).



GAO BASIC PHOCUREMEN'r PRINCIPLES

(2) When price is not the only
factor, the request for
proposal should identify
all significant evaluation
factors including price or
cost and their relative
importance.

(3) The governmental activity
should provide mechanisms
for technical evaluation
of the proposals received,
determination of responsible
offerors for the purpose of
written or oral discussions,
and selection for contract
award.

VIRGINIA PUBLIC PROCUREMENT ACT

The written Request for Proposal is
required to indicate in general terms
the sUbject of the procurement and the
evaluation factors to be used. See
~ 11-37 (2) .

The "mechanisms" must be developed by
the public body. Evaluation, negotia­
tion and award are all authorized in
the Act. See § 11-37(2).

• t,

SECTION OF
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llc(2)

llc()

( 4 ) Written or oral discussions
should be conducted with
all responsible offerors
who submit proposals within
a competitive range, price,
and other factors considered,
except that the discussions
may be omitted where clearly
inappropriate.

A public body may discuss or negotiate
with each responsible offeror who sub­
mitted a proposal reasonably susceptible
of being selected for award. See
s 11-37(2).

(S) Award may be made to the
responsible offeror whose
proposal will be most advan­
tageous to the procuring
party, price, and other
factors considered. Unsuc­
cessful offerors should
be notified promptly. Upon
request by an unsuccessful
offeror, such offeror should
he informed of the reasons
for not receiving the award.

The public body is required to award the llc(4) .
contract to the offeror whose proposal is
determined in writing to be the most advan­
tageous, taking into consideration the
evaluation factors set forth in the Request
for Proposal. See ~ 11-37(2).



GAO UASrc PROCUREMENT PRINCIPLES VIRGINIA PUBLIC PROCUREMENT ACT
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(d) Noncompetitive negotiations ­
Procurement through solicitation
of u proposal from only one source,
or after solicitation of a number
of sources, competition is deter­
mi.ned inadequate.

The Act uses the terms "single source"
and "emergency" to refer to instances
which the GAO lables as a "noncompeti-
tive negotiation." ·

Ild

I. Selection of Procurement Method

(u ) Except as prov .i tied for in the
r-cmaining paragraphs of this
section, competitive sealed
bidding should be the method
used.

(b) Small purchase procedures may
be used if the procuring party
does not expect the aggregate
amouht to exceed the established
ccjlin~. All items must be
properly grouped together.
Hcqui.remcnts should not be
broken down into two or more
transactions for the purpose
of using small purchase pro­
cedures.

(c) Competitive negotiation may be
used if conditions are not
appropriate for the use of
competitive sealed bidding.
The records should include a
written determination setting
forth the reasons for not
using competitive sealed bids.

Article II, § 11-41 - ~1ethods of Procure­
ment -- Competitive sealed bidding or
competitive negotiation is required on
all public procurement contracts, except
as provided in the Act. See § ll-41(a).

Article II, § 1l-41(e) lla
Competitive sealed bidding is not required
for procurements under $10,000, if a public
body adopts in writing purchasing procedures,
but competition is still required whenever
practicable. Sec § ll-41(e).

A public body must determine in writing llc
that competitive sealed bidding is either
not practicable or not advantageous before
competitive negotiation may be used,
except that professional services may
always be procured by competitive negotiation.
See § 11-41.



GAU B/\SlC rHOCUREMENT PHINCIPLES

(d) Noncompetitive negotiation may
be used when the award of a
contract is infeasible under
the methods set forth in sub­
paragraphs a, b, and c above.
Circumstances under which a
contract may be so awarded
should be limited to the fol­
lowing:

(1) The item is available only
from a single source.

(2) Public exigency or emer­
gency will not permit a
delay, incident to compet­
itive solicitation.

VIHCINIl\ PUBLIC PROCUREMENT ACT

If a public body determines in writing
that the item is available only from one
source, competitive sealed bidding or
competitive negotiation are not required
to award to that source. See § 11-4l(c).

In cases of emergencies, contracts may
be awarded without competitive sealed
bidding. See § 11-41(d).

SECTION OF
A'llrl'ACHMENT 0

i re (l)

lld(2)

A written statement, satisfying
the use of noncompetitive nego­
tiation should be included in
the contract file prior to the
award of a contract negotiated
under noncompetive conditions.

Article II, § ll-41(c) and (d) - The Act
requires a public body to determine in
writing that an item is available from
only one source or state that an emergency
exists before the contract may be awarded
without using competitive sealed bidding
or competitive negotiation. In addition,
a public body may enter into contracts
without competition for the purchase of
goods or services produced by persons or
in schools under the supervision of the
Virginia Commission for the Visually Handi­
capped, or which are performed or produced
by nonprofit sheltered workshops serving



GAO BASIC PROCUREMENT PRINCIPLES

7. Contractor Responsibility

VIRGINIA PUBLIC PROCUREMENT ACT

the handicapped. Competition is not
required for contracts for legal ser­
vices, expert witnesses, and other
services associated with litigation
or regulatory proceedings, or for the
purchase of alcoholic beverages by the
Alcoholic Beverage Control Commission.
See § 11-45.

SECTION OF
ATTACHMENT 0
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Contracts should be awarded only
to responsible contractors that
possess the potential ability to
perform successfully under the
terms and conditions of a proposed
procurement. Consideration should
be given to such matters as con­
tractor integrity, record of past
performance, and financial and
technical resources or accessi­
bility to necessary resources.

8. Cost Principles

A responsible bidder is defined as a lOb(2)
person who has the capability in all
respects to perform fully the contract
requirements and the integrity and
reliability which will assure good
faith performance, and who has been
prequalified if required. See § 11-37(9).

State and local governments should
develop and use cost principles
for determining allowable costs
under cost-type contracts and for
use in negotiating fixed-priced
contracts which are based on
cost estimates.

Cost principles must be developed by
the individual pUblic body where
appropriate.

12



GAO BASIC PROCUREMENT PRINCIPLES

9. Cost or Price Analysis

Governmental activities should perform
some form of cost or price analysis in
connection with every negotiated pro­
curement action including contract
modifications. Prior to the award of
any negotiated contract or modification
of any contract over $100,000, except
when price reasonableness is based on
adequate price competition or estab­
lished catalog or market price or law
or regulation, the contracting activity
should require the contractor to submit
the elements of its estimated costs
supported by cost or pricing data in
writing and to certify that, to· the
best of his knowledge and belief, the
data is accurate, complete and current
at the time of agreement on price.
Contracts or modifications negotiated
with reliance on such data should
provide the governmental activity a
right to a price adjustment to exclude
any significant sum by which the price
was increased because the contractor
had submitted data that was not accu­
rate, complete, and current as certified.

VIRGINIA PUBLIC PROCUREMENT ACT

The extent of cost or price analysis has
been left to each public body. All of
the items mentioned by the G.A.O. are
either authorized by the Act or are mat­
ters of contract between the parties.

SECTION OF
ATTACHMENT 0
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GAO BASIC PROCUREMENT PRINCIPLES

lO. Procurement Records

Hecords should sufficiently detail
the hi.story of a procurement
including, but not limited to,
information pertinent to rationale
for the method of procurement,
selection, and the basis for the
cost of price negotiated.

11. Contractor Records, Access & Audit

Governmental activities should have
access to pertinent records of con­
tractors' and subcontractors' books
and documents or other evidence for
the purpose of audit, examination
and copying, and shall be permitted
to enter and inspect, upon reason­
able notice, the premises where the
contractor is performing the work
required by the contract.

12. Va Lue Engineering

Governmental activities should be
encouraged to incorporate value
engineering provisions in contracts
for projects of sufficient size and
duration to offer reasonable oppor­
tunities for cost reductions. Value
engineering is defined as a system-
atic and creative effort which
analyzes each contract item or task
to insure that its essential function
is ~rovided at the overall lower cost.

VIRGINIA PUBLIC PROCUREMENT ACT

The Act requires all significant'deter­
minations to be in writing, and these
documents are a part of the contract
file.

The availability of a contractor's
records is a matter of contract under
the Act.

Value engineering is permissible under
the Act, but as the G.A.O. notes, is a
matter of contract.

SECTION OF
ATTACHMENT 0
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13. Contract Administration

Governmental activities should main­
tain a system for contract administra­
tion to insure that contractors
conform with the terms, conditions,
and specifications of the contract
or purchase orders, including modi­
fications.

14. Payments

Payments should be made promptly
for contract work performed,
including, when appropriate, partial
payment for goods, materials, or
work received or accepted. Progress
payments may be made for work per­
formed under a contract, upon the
basis of costs incurred not to exceed
the contract price, if permitted
under state law, in certain instances.

15. Subcontracts

VIRGINIA PUBLIC PROCUREMENT ACT

The implementation and administration
of contracts must be left to regula­
tions formulated by the particular
public body involved.

Payments are largely a matter of contract.
The Act does contain provisions concern­
ing payment of retainage on construction
contracts. See § 11-56.

SECTION OF
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The governmental activity should not
restrict competition for subcontracts
by directing their contractors to use
a partic'.llar subcontractor or any
selected group of subcontractors.
When the prime contract is not a
competitively awarded firm-fixed­
price contract, the contracting
activity should review the award of
subcontracts to the extent necessary
to ensure that sound procurement
practices are being followed.

The Act does not restrict the selection
of subcontractors. Review of subcontractors
and subcontracts is a matter of contract.



GAO BASIC PROCUREMENT PRINCIPLES

16. Profit Guidelines

For each contract for which cost
analysis is perfoFmed, profit, if any,
should be negotiated as a separate
element of the price. The aim of the
negotiation is to establish a fair
and reasonable profit in light of the
risk borne by the contractor, the
contractor's capital investment, and
the quality of its record of past
performance.

17. Contingent Fees

VIRGINIA PUBLIC PROCUREMENT ACT

The Act contains no provision comparable
to this, but such an analysis is clearly
permitted.

SECTION OF
ATTACHMENT 0

s

The governmental activity should
include in every contract awarded
a "covenant against contingent fees"
in which the contractor warrants
that no person or selling agency
has been employed or retained to
solicit or secure the contract
upon an agreement or understanding
for a commission, percentage, broker­
age, or contingent fee, excepting
bona fide employees or bona fide
established commercial or selling
agencies maintained by the contractor
for the purpose of securing business.
For breach of violation of the war­
ranty, the governmental activity
should have the right to annul or
terminate the contract or to deduct
from the contract price or consider­
ation or otherwise recover the full
C1mount of such commission, percent­
ilYC, brokerage or contingent fee.

A pUblic body may include such a contractual
provision wherever appropriate. The Act
does not contain such a provision because
the exceptions are imprecise and ambiguous,
and a contract for "influence peddling"
affecting an official's judgment is void
as contrary to public policy in Virginia.



GAO BASIC PROCUREMENT PRINCIPLES

18. Gratuities

VIRGINIA PUBLIC PROCUREMENT ACT
SECTION OF

ATTACHMENT 0

The governmental activity should
include in every contract awarded
a "covenant against gratuities" in
which the contractor shall represent
and warrant that neither it nor any
employee, agent, or representative
of the contractor or of any subcon­
tractor, offered or gave any gratu­
ities to any official, employee, or
agent of the governmental body for
which the contract is being awarded
with a view toward securing a contract
or securing favorable treatment with
respect to the awarding or amending,
or the making of any determinations
with respect to the performance of
the contract. Such provisions should
provide that, in addition to other
rights and remedies provided by law,
the contracting activity may termin­
ate the contract by written notice
or may assess exemplary damages in
an amount which should be ten times
the value of the gratuities.

1o • Contractor Provisions

The governmental activity should
insure that contracts for the per­
formance of work define a sound and
complete agreement, including pro­
visions to define, to the extent
appropriate:

The Act states that any contractor, sub­
contract, bidder or offeror who willfully
confers upon any public employee a gift,
etc., unless consideration of substantially
equal or greater value is exchanged, is
guilty of a misdemeanor. See § 11-77.
There is no requirement that such a "covenant
against gratuities" be included in each public
procurement contract, but any pUblic body
could do so if appropriate.

All of the items listed are possible contrac­
tual provisions which may be used when appro­
priate by any public body.
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(a) The scope and extent of the
contract work;

(b) The time for completion of the
contract work, including where
appropriate, dates for comple­
tion of significant tasks;

(c) The contract price and method
of payment;

(d) Identification of key personnel
and facilities necessary to
accomplish the, work within the
required time;

(e) The extent of subcontracting
and consulting agreements;

(f) Provision for changes by the
governmental activity within
the general scope of the
contract in the services or
work to be performed:

(9) Provision for termination by
the governmental activity of
contract performance for
default by the contractor or
for the convenience of the
governmental activity and,
where appropriate, for
suspension by the governmental
activity of the contractor's
performance of project work
under the contract;

VIRGINIA PUBLIC PROCUREMENT ACT
SECTION OF

ATTACHMENT 0
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(h) Provision for resolution of
disputed matters arising under
the contract through adjudica­
tion, administrative remedies,
or arbitration, at the option
of the governmental activity;

(i) Sanctions or penalties for
nonperformance by the contrac­
tor;

(j) Price reduction for defective
cost or pricing data;

(k) Contractor records, access
and audit;

(1) All provisions needed to ensure
contractor conformance with the
terms, conditions and specifi­
cations;

(m) Prohibition against contingent
fees and gratuities.

20. Cooperutive Intergovernmental Agreements

To foster greater economy and efficiency
in pUblic procurement, governmental
activities are encouraged to enter into
cooperative intergovernmental agreements
for procurement and/or use of cornmon
Ijoods dnd services.

VI HCrNIA PUBLIC PROCUREMENT AC'r

The Act authorizes such agreements.
See ~ 11-40.
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PUBLIC CONTRACT CASES
I. STATE CONTRACTS

Bowers v. Town of Martinsville

159 S.E. 196, 156 Va. 497 (1931)

The general contractor, Bowers, entered into a contract with
the State Highway Commission to construct several bridges. Bowers
subsequently contracted with Loving to construct the bridges; the
contract providing that, "this job would be handled in the same
manner that it would be if you (Loving) had the direct contract with
the state Highway Commission. 1I The work was done negligently and an
attachment proceeding was instituted by the Town of Martinsville
against Bowers, Loving and the Surety (Royal) as principal de­
fendants and the state Highway Commissioner and Treasurer of
Virginia as codefendants.

The Court held that the contract between the Commonwealth and
Bowers was not assignable without the consent of the Commonwealth.
Not only was the consent of the Commonwealth nei ther procured nor
sought, lIbut the very terms of the contract show(ed) that it was the
intention of the parties that Bowers should remain as the person
contracting wi th Commonwealth, and that he and his surety should
remain responsible to the Conunonwealth for the performance of this
contract.

The Court concluded that Loving was an independent sub­
contractor and not an assignee. However, the Court held that the
duty of the general contractor (Bowers) to see that the property was
not damaged in the bridge construction was nondelegable; hence the
general contractor was held liable for the subcontractor f s
negligence.

The town of Martinsville was allowed to maintain an action in
its own name on the bond, for payment of damages to the property
because the bond had been executed, in part, for the town's benefit
as owner of the property.

The Cou~t also stated that the mechanics' lien statutes have no
application to contracts with the State for construction of public
improvements nor do they give a subcontractor (Lovings) any liens on
sums due by the state on such projects.

Button v. Day

139 S.E. 2d 91, 205 Va. 629 (1964)

The Attorney General brought this action on behalf of the
Peninsula Ports Authority of Virginia to determine whether the
Legislative Act (Enabling Act) creating the authority was within
virginia's constitution and whether an agreement entered into
between the Authority and the City of Newport News was valid.
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The Court held that the Enabling Act was constitutional, but
where the Act authorized the city to enter into a contract with the
Port Authori ty for a rrcontingent liability, n the contract being one
which declared that the obligaation assumed by the city would be and
continue effective notwithstanding any legal disability of the State
to make appropriations, the Act exceeded its powers. The Court
stated that Section 127 of Article VIII of Virginia's constitution
limi ts the obligations which a City may incur; the "Constitutional
inhibi tion is a restriction upon the power of the legislature to
delegate to municipalities the right to incur debts or obligations
contrary to the provisions stated therein."

Crowder v. Commonwealth Department of Welfare and Institutions

121 S.E. 2d 487, 202 Va. 871 (1961)

The state sued for specific performance of defendantrs contract
for the sale of land. The Court stated that the Superintendent of
the state Convict Road Force under the Division of Corrections,
Department of Welfare and Institutions had authority, as an agent of
the stater to bind the Commonwealth for which he was acting, as to
the option to purchase land.

Day v. Abernathy

133 S.E. 2d 299, 204 Va. 723 (1963)

The partnership of L. S. Abernathy & Company sued Sidney Day,
Comptroller of Virginia, the Highway Department, and the Highway
Commissioner for the balance allegedly due on the contract for the
construction of a bridge and approaches to it. The plaintiff suc­
cessfully argued that it bought materials in accordance wi th the
terms of the contract but they were not used because the Highway
Department eliminated them from the contract and substituted the use
of other materials; thus the plaintiff argued that it was entitled
to be reimbursed for the materials purchased and not used. The
Court held that the road and bridge specifications which provided
that allowance would not be made to a contractor for items found
unnecessary except for materials purchased prior to notification of
elimination of items, applied to the contractor's claim for
materials which had been purchased before the Highway Department
determined that another type should be substituted.

Graham v. Commonwealth

143 S.E. 2d 831, 206 Va. 431 (1965)

In an action by construction contractors against the State, the
Court held that the contractors were entitled to have any contract
doubts resolved in their favor -and against the state, the author of
the instrument.



Jones v. Nelson County

120 S.E. 140, 137 Va. 612 (1923)

The road construction contract provided that if the state
Highway Commissioner was dissatisfied with the work of the con­
tractor the County could take over and complete the work at the cost
of the contractor, provided certain contractural provisions were
complied with.

Held that such provisions were conditions precedent to the
County doing any work. Case remanded for a determination of the
factual issues as to whether such conditions were complied with by
the County, and if not, to what extent the County was liable.

Main v. Department of Highways

142 S.E. 2d 524, 206 Va. 143 (1965)

A highway contractor sued the Highway Department for breach of
a highway construction and improvement contract.

The contractor was notified several months after the work began
that the sources of materials intended to be used "were not of
sui table quali ty and could no longer be used. II The Highway Depart­
ment thereupon directed the contractor to secure another type of
select material and to finish the graded roadway wi th the latter
material to a depth of six inches. The contractor complied wi th
these directions of the Department and performed all condi tions to
the contract on their part. The extra work required of the con­
tractor was performed at a cost of $509,468.97 over and above the
original contract price of the project.

The lower court held that the contractor was not enti tIed to
recover for the alleged extra work performed because he had failed
to obtain supplemental agreements or work orders relating to the
contract modifications, as required in the specifications, in order
to bind the Department for the additional work and materials.

The contractor alleged that the Department was estopped to rely
on those provisions in the specifications when it was determined
that the material previously designated was not suitable and the
Department directed the contractor to secure material from another
source.

The Virginia Supreme Court rejected the contractors arguments.
It reaffirmed that the construction, maintenance and operation of a
highway system is a governmental function and that the doctrine of
estoppel does not apply to the rights of a state when acting in its
governmental capacity. The Court further stated that it knew of no
principal of law which supported the view that failure to act upon
or pay an obligation consti tuted a waiver of any defense to an
alleged obligation or an estoppel to assert such a defense. Thus,
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the Highway Department's argument that the contractor had failed to
protect himself by obtaining the required supplemental work orders
was upheld on appeal.

The Court held that the p rovas i on in the specifications pro­
viding that the Highway Commissioner "shall decide all questions
which may arise as to the character, quality, amount and value of
any work done and material furnished, and that his estimates and
decisions shall be final and conclusive upon the parties" was valid
and binding in the "absence of any allegation that the Commissioner
was guilty of fraud, bad faith or had exceeded his authority. The
Court also stated that the fact that the Commissioner was made the
arbi ter did not affect the validi ty of the argument, nor did his
decision-making authority oust the jurisdiction of the courts.

The Court concluded by stating that the contractor and sub­
ordinate employees of the Department could not enter into an oral
agreement for the modification of a formal written contract, to
place upon the State an added obligation of more than $500 1000.
Thus, the contractor's failure to obtain written work orders to
cover the extra work precluded him from recovering on an implied
agreement or a quantum meruit basis.

Phillips & Neal v. Baker

131 S.E. 129, 144 Va. 138 (1926)

Case limited to specific contract and evidentiary points ­
Baker (plaintiff below) asserted a claim against Phillips & Neal and
designated the state Highway Commission as being indebted to
Phillips & Neal (general contractors who entered into a contract
with the state).

Evidence held sufficient to support the verdict for com­
pensation to Baker for grading the road.

Ragland v. Commonwealth

200 S.E. 601, 172 Va. 186 (1939)

Facts are similar to Trinkle - contractor sued to recover for
overhaul of top soil. The contractor's bid was based on spec­
ifications prior to an amendment by the Highway Department.

The Court reaffirmed its decision in Trinkle, stating that when
a contractor agrees to work according to the Department I s spec­
ifications, the specifications which are in effect at the date of
and are referred to in the advertisement calling for the bids, are
binding.

The Court stated that the statute places a burden on the con­
tractor to review the specifications and the Highway Departmen~ is
not required to ascertain specifications under which he is bidding.



The court also held that the specifications can't be changed by
subordinate Department employees.

No recovery on a quantum meruit basis was allowed.

c. W. Regan, Inc. v. Parsons, Brinckerhoff, Quade & Douglas

411 F. 2d 1379 (4th Cir. 1969)

The contractor "(Regan) on the Elizabeth River Tunnel sued to
recover for damages which occured when a temporary bulkhead built by
another contractor and approved by the project's engineer (Parsons)
leaked and caused flooding. The Court held that because Regan had
not been a party to the original agreement between the project's
consulting engineer (Parsons) and the Tunnel Commission, he could
not recover against the engineer (the Tunnel's representative) for
damages on the theory that the engineer breached some warranty to
him by not properly performing the contract with the Tunnel Com­
mission.

The Court stated that the contract did not make the engineer
responsible to one contractor for the negligence of another.

stuart v. Smith-Courtney Co.

~6 S.E. 241 123 Va. 231 (1918)

The plaintiff below, Smith-Courtney Co., sold machinery to the
State Lime Board (suit is against Board members). The Court allowed
recovery ,of the sale price but denied the plaintiff's request for
the amount expended on repairs in order to make the machinery comply
with the contract specifications. In response to the state's demur­
rer that it could not be sued without its consent, the court stated
that "The Commonwealth will not be astute to escape inquiry into its
liability for its alleged contracts, or to take advantage of
technical defenses which are permissible to other litigants."

Thompson v. Commonwealth

89 S.E. 2d 64, 197 Va. 208 (1955)

The state was granted specific performance in a contract action
involving the manufacture and delivery of legislative electrical
voting system spare parts .. The contract was held to be within the
State r s authority to enter into it because it was made for the
purpose of settling a dispute which stemmed from earlier contractual
dealings between the defendants and the State.

Trinkle v. Commonwealth

196 S.E. 652, 170 Va. 429 (1938)

Action by subcontractor Trinkle against the State to r ecove r
charges for "overhaul If of gravel in construction of road. The
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Highway Department changed the specifications to exclude "overhaul ll

before the bids from the contractors were accepted; however, earlier
'contracts had allowed for such charges.

Held that the Highway Department had a right to make changes in
the specifications prior to final bid acceptance and that knowledge
by the contractor of such changes was properly chargeable against
the subcontractor.

Held also that only the plans and specifications on file in the
Hig~ay Department are authentic and all information sent from the
Department unless furnished by a proper official is used at the
bidder's risk.

The Court placed the burden on the contractor to inform himself
of plans which were subject to change by the Department. The Court
further stated that if the contractor had any doubts as to the
interpretation of the specifications, then such should be clarified
before the bids are submitted and the contracts executed.

"If the contractor, through ignorance or carelessness, fails to
inform himself of the plans and specifications which are subject to
change or modification at any time by the other contracting party,
then he enters into such contract at his risk and cannot claim that
he did not know that there had been changes or modifications in the
specifications, when there was available to him at any time the
original one in the office of the Highway Department and kept there
by mandat.e of law. n Id, p . 656.

The Court stated that it would not rule on the policies of the
Highway Department in giving information to bidders or in bringing
changes to their attention.

Held that the Highway Department determines whether there has
been an unreasonable delay by the contractor in completing a project
and that the Department's judgment should not be lightly set aside
by the Court.

Subcontractor denied recovery on quantum meruit basis for
overhaul of gravel.



PUBLIC CONTRACT CASES
I I . LOCAL GOVERNMENT CONTRACTS

Alleghany County v. Parrish

25 S.E. 882, 93 Va. 615 (1896)

The Court noted the statutory restrictions placed on the county
in dealing with county property, and refused to recognize an agre­
ement wherein the county attempted to allow a private citizen to use
courthouse square land for a law office. The Court also held that
where orders made by the county court and by the Board of Super­
visors as to the use of the county property are beyond the scope of
their poweres and in violation of their duties, the county is not
estopped from denying their authority as its agents.

American-LaFrance and Foamite Industries, Inc. v. Arlington County

178 S.E. 783, 164 Va. 1 (1935)

The Court held that the contract entered into between the
county and the plaintiff for the purchase of fire engines was void
because the county failed to observe a consti tutional provision in
creating the debt and it was not approved by qualified electors.
The seller was not allowed to recover the balance of the purchase
price on an implied contract to pay for the value of the goods sold
and delivered, nor could it recover upon quantum meruit. The issues
of restoration and compensation for the use of the property were not
raised here.

American-LaFrance and Foarnite Industries, Inc. v. Arlington county

192 S.E. 758, 169 Va. 1 (1937)

Here the Court noted that title to the fire engines never
passed to the ci ty; thus the Court ordered that the equipment be
returned to its owner along with a fair amount of rent or com­
pensation for its use while retained by the county.

Town of Appalachia v. Mainous

93 S.E. 566, 121 Va. 666 (1917)

The Court held in pertinent part, that it is for the council of
a municipality to decide what streets it will grade or pave and the
character of the work. Thus in matters of this character, the de­
cision of the council is, in the absence of fraud, final and con­
clusive and should not be reversed by the courts, unless the council
transcends its powers. Also, whether a bond should be required of
municipal contractors rests within the discretion of the council and
the courts will not interfere, even on the complaint of a citizen.
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Town of Ashland v. Newman

175 S.E. 724, 163 Va. 500 (1934)

The Court held, in pertinent part, that itA contract entered
into by a municipality which has no reference to some public duty or
governmental activity of the municipality is subject to a practical
construction as in the case of individuals."

w. D. Bunn & Co. v. Dickenson county

89 S.E. 872, 119 Va. 408 (1916)

Case limited to specific contract. The contract allowed the
county to make minor location changes in the location of the road
and provided that the contractor would be paid at unit prices for
any excess in total quantities resulting from the change. Con­
tractor allowed to recover.

city of Bristol v. Dominion National Bank

149 S.E. 632, 153 Va. 71 (1929)

The City of Bristol entered into a contract to exempt certain
property from taxes for 10 years in consideration for the property
owners developing the land. The contract was held void under the
City's charter provisions, requiring competitive bidding and
auditor's certificate. The City was not liable on quantum merui t
for the totally void contract.

The Court stated that city contracts not authorized by the City
charter or statute are void and that persons dealing wi th public
officials are responsible for knowing the limitations on the of­
ficials' power to contract.

Campbell County v. Howard

112 S.E. 876, 133 Va. 19 (1922)

The Court held in pertinent part that a county board of super­
visors can only act to obligate the county in employing counsel at
authorized meetings duly held and as a corporate body by resolution
duly adopted, and not by the action of its members separately and
individually. The board's subsequent resolution allowing the at­
torneys to account for their services and expenses was held to be a
ratification of their unauthorized acts.

Carpenter v. Town of Gate City

40 S.E. 2d 268, 185 Va. 734 (1946)

The Court held in pertinent part that Ita contract to drill a
well for the Town of Gate City was to be taken most strongly against
the driller who drew and prepared the contract."
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Davis v. City of Newport News

91 S.E. 136, 120 Va. 290 (1917)

Here the contractor entered into a contract with the city to
pave certain streets and guaranteed to keep the work done in good
repair for 10 years. On some of the streets the city operated
street cars and on others it did not. The Court held that the
parties contracted with the different conditions in mind so that the
contractor could not "be excused from the performance of his guaranty
by reason of the settlement of the foundation of the street car
tracks which caused injury to the work guaranteed.

Good v. Board of Supervisors of Augusta County

125 S.E. 321, 140 Va. 399 (1924)

Held that in the absence of fraud, a taxpayer cannot bring an
action to question the amount of consideration of a construction
contract, otherwise valid, entered into by the Board of Supervisors.

Hicks v. Roanoke Brick Co.

27 S.E. 596, 94 Va. 741 (1897)

The Court reiterated its position that a mechanic's lien cannot
be claimed against public buildings; nor does the furnishing of
materials to be used by a contractor in the building of public
buildings give any lien on the funds due by the city or the con­
tractor.

Holston Corp. v. Wise County

109 S.E. 180, 131 Va. 142 (1921)

The court held that the contract between the county and the
quarry company whereby the county guaranteed the payment for rock
furnished to contractors in paving county roads was not within the
county 's constitutional inhibition concerning the granting to the
county I s credit. The Court recognized the county's authority to
make such a contract through its Board of Supervisors, thus when the
board ratified the county's engineer in making the contract, all the
action was approved. The Court refused to release the county from
its liability when the quarry company entered into an agreement with
a road contractor..

Home Building & Conveyance Co. v. City of Roanoke

20 S.E. 895, 91 Va. 52 (1895)

The Court held that a city may, under its legislative charter,
raise and lower the grade of its streets without compensating abut­
ting owners for damage caused. The Court stated that Roanoke's
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charter g~vlng it the power lito build bridges in and culverts under
the streets" authorizes it to construct approaches in the streets to
bridges built by the city.

The City of Roanoke, in making the street improvements
authorized by its charter, was held to be an agent of the State and
performing a public duty imposed upon it by the legislature. It was
therefore held not to be liable for consequential damages if acting
within its jurisdiction and with care and skill.

The Court stated that the city charter provision requiring all
contracts for public improvements to be let to the lowest re­
spons ible bidder, after notice, etc., does not prohibit the city
from constructing approaches to a bridge under the direction of its
own engineers and officers. "It simply provides that when such
buildings or improvements are let, to contract, it shall be to the
lowest bidder and after advertisement as provided."

Fairbanks, Morse & Co. v. Town of Cape Charles

131 S.E. 437, 144 Va. 56 (1926)

Fairbanks supplied materials to a contractor which were used in
the construction of the water works of the town. The contractor
assigned his contract to a bank to secure a loan. The contractor
became insolvent. The Court held that the materialmen had no lien
on the property of the town, nor on the fund due from the town to
the contractor. Thus, having no lien their claims were not superior
to the assignment to the bank of the contract.

Legg v. School Board of Wise County and National Surety Company

160 S.E. 60, 157 Va. 295 (1931)

The general contractor, 0 f Dell, entered into a contract with
the school board to construct an addition to one of its buildings.
The bond provided merely for the tf fai thful performance by 0' Dell of
his contract with the Board. tt O'Dell sublet the heating and
plumbing to Legg. The school board paid O'Dell, but O'Dell declared
bankruptcy prior to paying Legg.

The Court held that the school board, by accepting from O'Dell
a bond different from that called for by the original conditions
before Legg contracted with 0' Dell, did not incur any liability to
the subcontractor Legg.

Prior to Legg completing his work, he wrote to the school board
concerning his payment and re~eived from the school board assurances
that "Legg (plaintiff) and tihe school board would be protected on
account of any money which might be due from said 0 'Dell to
plaintiff. II The Court stated that the school board owed no
liability to Legg and that this statement did not create any.



The court stated that mechanics liens are not applicable to
public buildings, thus the subcontractor could not place a
mechanic's lien on the school building for the amount due him from
the contractor or fix the school board's liability by giving it
notice of the debt.

Further, the division superintendent of schools was held not to
be an ex officio agent of the school board, thus his assurances to
Legg did not bind the board. The Court noted that while bidders
wer e directed to send their proposals to the board in care of the
superintendent, this did not confer on the superintendent the
authority to act as the board's agent for purposes other than
receiving proposals.

Leonard v. Town of Waynesboro

193 S.E. 503, 169 Va. 376 (1937)

Mrs. Leonard sought a determination as to whether her property
was within the corporate City limits, and if so, she then asked to
be reimbursed for a water line she constructed. The Trial Court
held the property was wi thin but denied any reimbursement. The
Supreme Court reversed (as to the money allotment) stating that "As
a general rule, a municipal corporation is not bound by a contract
made without corporate action by the council, duly assembled, man­
ifested by an order entered of record in the minute book. But if
the municipality has power to contract therefore by express contract
and the contract is not against public policy and there are no
statutory or charter provisions limiting the mode of execution of a
like express contract, it will be liable on an implied contract
where, with the knowledge and consent, express or implied, of the
members of the council, it (municipality) has received benefits
rendered at the instance and request of its duly authorized agents
acting for on its behalf .... n

Luck Construction Co. v. Russell County

79 S.E. 393, 115 Va. 335 (1913)

In this highway construction contract action the Court held
that the county's pleas of offset alleging that Luck Construction
Co. had failed to perform its agreement and that the county was
therefore damaged in excess of the plaintiff's claim, was sufficient
to allow the county to recover from the plaintiff.

Held that the monthly payments made on an engineer's estimates
did not make the estimates conclusive of the facts recited in them
or prevent inquiry into the adequacy of the work, nor were the
estimates regarded as a final acceptance of the work. The court
explained that to decide otherwise would negate the contractual
provision which stated that, "no work shall be regarded as accepted
until the final acceptance of the whole work herein contracted for."
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The jury was instructed that such estimates are not binding
upon either party where they are induced by fraud, or are the result
of fraud or mistake so great as to amount to fraud on the part of
the engineers.

Mack Manufacturing Co. v. William A. Smoot & Co.

47 S.E. 859, 102 Va. 724 (1904)

The Court held that a written order from a city contractor,
addressed to the city engineer who had supervision of the work,
requesting him to pay to Mack Manufacturing Co. the amount due to
the contractor as payments became due, was a valid equitable assign­
ment of the amount due or to become due from the city to the con­
tractor. In this case the assignment was for value and took
priority over all subsequent executions against the contractor.

Manly Manufacturing Co. v. Broaddus

27 S.E. 438, 94 Va. 547 (1897)

The Court refused to allow a group of taxpayers to enJOln the
Board of Supervisors from accepting a jail until it was completed
according to the contract. The cost of the jail was originally set
at $6,486.00, but as the Court noted, through the "cunning wiles and
clever devices of Mr. Robert Manly" (general contractor), the Board
was persuaded to accept changes which raised the total price to
$13,423.00.

The Court stated that where the Board had the right to enter
into the contract and where no fraud was charged nor was it alleged
that the Board transcended its power, the taxpayers were not en­
titIed to an equitable injunction remedy. They could, the Court
noted, obtain legal relief because the Code states that a claim (as
here, by the general contractor) agains~county must be approved
by the Board and if it appears to the taxpayers to be unjust, then
the taxpayers may appeal the Board's decision to pay to the County
Court.

Corporation of Mt. Jackson v. Nelson

145 S.E. 355, 151 Va. 396 (1928)

The Court held that the Town's contract for the construction of
a water main to carry surplus water to inhabitants outside of the
corporate limits was within the city's authority, thus the con­
tractors could sue for the balance due them.

The Court stated that to the extent that the contract attempted
to force the town to supply non-residents with water, it was un­
lawful and ultra vires. However, the contractors were allowed to
recover on a quantum meruit theory for the work and labor done, as
the town retained and controlled the water main.



City of Newport News v. Doyle & Russell, Inc.

179 S.E. 2d 493, 211 Va. 603 (1971)

The contractor here inadvertently priced one item in the lowest
bid to construct an incinerating plant for the city at $100,000 less
than intended. The bids were opened before the contractor tried to
cancel and withdraw his bid. The official bid form provided that
the bidder could not withdraw a bid within 30 days after the opening
of the bids and that no plea of mistake in the bid would be
available to the bidder for recovery of his deposit or as a defense
to any action based upon neglect or refusal to execute the contract.

The Court rejected a California case, whose facts were similar
to the present case, wherein the California court stated: "that the
ci ty could not enforce a bid against a contractor who refused to
enter into a performance contract when the city knew prior to ac­
ceptance of the bid that it contained a material error; that the
language that bidders will not be released on account of errors
applied only to errors of judgment, not to clerical errors; and that
to deny relief in such cases would force the bidder to perform an
agreement he had no intention of making. If

In holding the contractor liable on the bid bond the Virginia
court stated:

IfWhile it might seem harsh to hold against a bidder who has
actually made a clerical mistake in the preparation of its bid
for its refusal to enter into. the contract awarded to it to
give a performance bond, Doyle & Russell must be held bound by
the express provisions of its contract stating that it will not
rely on a plea of mistake for cancellation of its bid. To hold
otherwise would be to ignore the terms of the official bid
form, the provisions of the bid form, and the purpose of re­
quiring a bond to accompany a bid. It would also seriously
jeopardize the sanctity of the system for bidding on public
contracts and lead to the uncertainty and unreliability of
bids. The system followed here for awarding such contracts
saves the public harmless, as well as the bidders themselves
from favoritism or fraud in its varied forms."

Earlier the court stated that the language in the bid form
indicated that it was within the contemplation of the parties that
the risk of mistake in the bid was to be borne by the bidder.

City of Newport News v. Potter

122 F. 321 (1903) (4th Cir)

Potter was employed to superintend the construction of a sewer
and sued the City to recover money due him. The Court stated that
in such an action, the declaration need not allege that the City had
the power to make the contract; such is assumed as well as that such
authori ty is properly exercised, the contract being on .:. ts face
valid and within the scope of the general powers of the City.
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The Court stated that the city charter prov1s10n which required
that all public contracts be let to the "lowest responsible bidder"
was not applicable to the employment of an engineer to supervise the
work of a contractor, especially where, as here, the work was done
at the contractor's expense and the City could obligate itself by
implication to pay for the services rendered.

The Court noted that the City's charter requiring that notice
be given 30 days before the work was finally let by advertisement,
did not render a contract invalid because only 29 days intervened
between the date of the first notice and the opening of the bids,
where the contract was let later. A single publication was suf­
ficient.

Court allowed Potter to recover.

City of Portsmouth v. Portsmouth & Norfolk Corporation

95 S.E. 278, 122 Va. 258 (1918)

The Court held that an ordinance which required bidders for a
public utility franchise to post a forfei t check was valid. Also
the rule that forfeitures are not favored is inapplicable to
security deposited by a bidder for a public utility franchise.

City of Richmond v. Barry

63 S.E. 1074, 109 Va. 274 (1909)

Case limited to specific contract and amount of recovery al­
lowed to contractor. The Court held in pertinent part that, al­
though a contract with a city provides that the city engineer shall
decide all questions, difficulties and disputes growing out of the
contract, and that his estimates and decisions shall be final and
conclusive upon the parties thereto, he cannot violate the pro­
visions of the contract nor ignore the meaning attached by trade
usage to words or expressions used in the contract, and which are
made a part thereof by operation of law.

City of Richmond v. Burton

78 S.E. 560, 115 Va. 206 (1913)

The Court held that under a contract for the construction of a
sewer system which provided that the city engineer would decide all
questions and disputes of every nature relative to the construction,
prosecution and fulfillment of the contract, as well as the
character, quality, amount and value of the work done and materials
furnished, his decision was final and conclusive on all parties.
Held also that the parties are bound by the decision of the engineer
even if it is erroneous, unless it can be proved by a prepo~derance

of the evidence that the decision was fraudulently made 1 or that



such a gross mistake was made as to imply bad faith on his part, or
a plain failure to exercise an honest judgment.

Case primarily limited to an interpretation of the particular
contract.

City of Richmond v. A. H. Ewings's Sons, Inc.

114 S.E. 2d 608, 201 Va. 862 (1960)

The general contractor (Ewing's) and the city of Richmond
entered into a contract to build a juvenile detention home. The
si te had been approved by the City Manager and city Council. The
contractor, however, was denied a building pennit because the lo­
cation was not properly zoned. The decision was appealed to the
Board of Zoning Appeals I which granted the penni t after several
changes were agreed to. A nearby apartment owner obtained an in­
junction from the Supreme court restraining the City and the con­
tractor from building on the site. The actions which occurred
during the apartment owner's appeal caused that suit to be brought.

The Court held that the contract was not illegal and un­
enforceable because it contemplated the construction on a si te
forbidden by the zoning laws.

After the injunction was upheld, the city Council adopted a
resolution abandoning the work. The Court held that by this action
the city breached its contract wi th the contractor because the
contract said that the city could cancel upon giving seven days'
notice in writing to the contractor and this course was not taken.

The contractor was allowed to recover on the basis of its
actual expenses under the contract and its liabilities to the sub­
contractors, as well as the profit it would have earned had it been
permitted to carry out the contract.

City of Richmond v. Jackson

88 S.E. 49, 118 Va. 674 (1915)

Here the contractor entered into a contract with the city to
dig ditches and lay sewer pipe and guaranteed to keep the work done
in good repair for 12 months after the work was completed. The
Court held that the contractor was not required to guard and protect
the work for the safety of the public for the 12 months after its
completion and acceptance by the city, but only during its progress.

City of Richmond v. I. J. Smith & Co.

89 S.E. 123, 119 Va. 198 (1916)

The contractor was allowed to recover the value of the extra
work he performed in constructing the Mayo Bridge. The Court held
that his letter to L~e city stating that the city's blueprints were
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incorrect concerning the depth of the bedrock, his request as to
whether he should excavate to the bedrock, and his request for an
estimate of the value of such work sufficiently complied with the
contract provision which provided that no claim for extra work would
be allowed unless notice was given by the contractor and it was done
under a written order from the city. The city engineer, by letter,
told the contractor to drill to the solid rock, although he never
gave the contractor an estimate as to the value of the extra work.
The contractor was able to recover the expenses he incurred in
drilling the extra_distance.

Royer v. Board of county Supervisors of Albermarle county

10 S.E. 2d 876, 176 Va. 268 (1940)

This factually specific case involves a Board of Supervisors'
liability to a civil engineer on an express contract "contingent"
upon the happening of certain events, which never occurred. The
County was not liable under the terms of the contract as through no
fault of either party, the contingency did not happen, nor could the
express terms of the agreement be disregarded to allow recovery for
the value of the services rendered.

Scofield Engineering Co. v. City of Danville

126 F. 2d 942 (1942) (4th Cir)

The court held that under Danville's charter and the Virginia
law requiring approval of voters before incurring indebtedness for
public works, Danville could not, in advance of such approval, enter
into a contract. The contract here was void and the Court refused
recovery on quantum meruit for engineering services which were never
rendered.

South Hampton Apartments v. Elizabeth City County

37 S.E. 2d 841, 185 Va. 67 (1946)

The County sued the Apartments to recover a fee for the main­
tenance and inspection of the Apartment's sewerage system. Case
primarily limited to interpretation of specific contract. The Court
stated in pertinent part that a county board of supervisors may
employ agents and servants to do what the board has the authority to
do and to perform acts and to enter into contracts approved by the
board in the exercise of its discretion. Anyone dealing wi th the
officers and agents of the County board must ascertain at his peril
the nature and extent of the agent' s authority. A county has the
power to ratify such contracts made by its agents as the county has
the authority to make.

The Court also stated that a county has the power to make all
contracts which are proper and reasonably necessary to the execution
of its corporate objects and purposes.



Sydnor Pump & Well Co. v. County School Board of Henrico County

28 S.E. 2d 33, 182 Va. 156 (1943)

Sydnor was a sub-subcontractor of Gerhardt and was responsible
for drilling the well under the original contract. The well cost
more than had been originally estimated. Gerhardt informed the
general contractor Atkinson of this fact and requested that the
account be paid. All but $1,212.30 was paid, but the balance was
refused by the School Board, Atkinson and Gerhardt. Sydnor's con­
tract was with Gerhardt so he looked to him for payment.
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The Court held that the subcontractor (Gerhardt) by admitting
to the general contractor that the sub-subcontractor' 5 (Sydnor)
account rendered for drilling the water well was in accord with the
specifications and by recommending that the account should be paid,
permitted the Court to enter a judgment against the subcontractor
for the amount due. The case was remanded to the lower court so the
pleadings could be amended as to allow Gerhardt to recover from the
school board--where the ultimate liability for the judgment rested~

This case is interesting because of its lengthy discussion of
arbitration. Such means had originally been used in an attempt to
resolve the dispute, but because the arbi trators had been mis­
informed as to their assignment, the award was declared invalid as
to all the parties. The Court noted that the parties had spent 3
years in litigation and quoted from a Pennsylvania case:

liThe parties elected to submit their dispute to arbi tration.
This method of trying issues of fact and law is now somewhat in
fashion. It may well be that after other experiences such as
the present litigants have had, it will ce determined that the
ancient method of trial in duly constituted courts of law is a
more satisfactory way to settle controversies. This is for
further experience to demonstrate. 1t

The Court said such language was fitting to the present case.

Taylor v. Arlington County Board

53 S.E. 2d 34, 189 Va. 472 (1949)

Suit by Taylor and others against Arlington's County Board and
others for a writ of mandamus to compel the County Board to award a
contract for building a garbage and refuse incinerator to Morse
Boulger, and for an order restraining the Board from executing the
contract to Nichols Engineering. The Court denied the request and
upheld the County's action.

The court stated that "in the absence of some constitutional or
statutory requirement therefore, competitive bidding is not
ordinarily essential to the validity of contracts for public works,
but it is generally considered that the interests of the public are
best served by submitting such contracts, if of important size, to
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competi tive bidding. U The Court did not decide if section 272Sd of
the Code which stated that all contracts be let to the "lowest and
best bidder" required competitive bidding. Rather, the Court noted
that nit was the purpose from the beginning of the enterprise to
have competitive bidding."

In this case the County asked for a mechanical stoker which
only Nichols made and patented. The Court stated that the fact that
there could be only one bid for that type did not make competition
impossible, especially where the mechanical stoker was made to
compete wi th the hand-stoked type. The Virginia Court quoted from
an A.l...E. which stated: "The weight of authority appears to sustain
the right of municipal authorities to designate a patented or mono­
polized material to be used for public improvements, if it is not
the purpose or the effect of the specification to prevent or re­
strict the competitive bidding required by statute."

The Court noted that the specifications specifically reserved
to the County the right to reject any or all proposals and to accept
the one that in its judgment best served the interests of the
County. Such a reservation, the Court stated, "is generally held to
vest in the authorities a wide discretion as to who is the best. as
well as the lowest bidder, and this involves inquiry, investigation,
comparison, deliberation and decision which are quasi-judicial
functions, and when honestly exercised, may not be reviewed by the
courts."

According to the Court, the factors in determining who is the
1I1owe s t and best bidder," or who can best serve the County, involve
the experience of the bidder in that field, the quality of his
previous work and the cost, not alone at constructing what he pro­
poses to build but of operating it after it is built. All else
being equal, it is the duty of the public authorities to accept the
bid involving the least expenditure of public funds."

"When the decision of the authorities is based upon a fair and
honest exercise of their discretion, it will not be interfered with
by the courts, even if erroneous. Courts do not in such cases
substitute their judgment for the judgment of the body to which the
decision is confided. Interference by the courts is lirni ted to
cases in which the public body has proceeded illegally or acted
arbitrarily or fraudulently.1t

The Court held that "the County Board had the clear right to
consider the bids in the light of the operational cost as well as
the installation costs in ascertaining which bid best served the
interests of the County, and that the method used to that end was
proper."

The Court rej ected the appellant's argument that the Nichols
bid did not comply with the' specifications. It stated that
"Generally before a variation from the specifications will be deemed
to destroy the competitive character of a bid for a public contract,
the variation must be substantial, L~at is, it must affect the



amount of the bid. It is sufficient if the bid conforms sub­
stantially to the advertisement. U The court stated only that this
claim related to differences between the specifications and the
drawings of Nichols' bid.

The Court refused to disturb the award since Nichols agreed to
let the County do some of the outside work connected with con­
structing the plant because it was shown that the awarding of the
contract was not conditioned or influenced by the agreement. Also
the Court did not find any evidence of fraud prejudicial to Morse
Boulger on the part of the County Board members or the consul ting
engineers.

Thomas Somerville Co. v. Broyhill

105 S.E. 2d 824, 200 Va. 358 (1958)

Somerville supplied plumbing material for use in two Fairfax
County schools to Hammer, a subcontractor under Broyhill. Somer­
ville brought an action, to recover the purchase price, against the
general contractor, Broyhill, and its surety.

The Court held that in such an action evidence showing that
goods were furnished and delivered to the school site, constitutes
prima facie proof or a rebuttable presumption that the materials
were used.

The Court stated that Section 11-23 of Virginia's Code re­
quiring a bond is remedial in nature and was enacted t0afford
protection to materialmen and subcontractors, and must be liberally
construed in their favor because public buildings and improvements
are not subject to mechanic's or materialmants liens. The intent of
the statute is to protect those who furnish supplies, material and
labor in and about the construction of public buildings, whether
furnished to the principal contractor or to a subcontractor. The
Court noted that general contractors can protect themselves against
the shortcomings of subcontractors by requiring bonds of them.
Thus, the Court held that Section 11-23 obligated the principal
(Broyhill) and its surety to Somerville who furnished supplies to
the subcontractors.

Wiley N. Jackson Co. v. City of Norfolk

87 S.E. 2d 781, 197 Va. 62 (1955)
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The Court addressed the question of whether the State and city
had the authority to enter into a contract to construct an under­
pass, stating that: "if the enterprise may be regarded as wi thin
their respective functions and is not otherwise prohibi ted by law I

the state, city or other political subdivision may unite in such all
undertaking."
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Wise County School Board v. Saxon Lime and Lumber Co.

93 S.E. 579, 121 Va. 594 (1917)

The school board entered into a contract with Phillips who,
prior to completion of the work, was adjudicated a bankrupt.
Phillips' materialman, Saxon Lime and Lumber, supplied goods which
were ultimately accepted by the school board and used in the
building. The Court held that regardless of whether Saxon Lime and
Lumber had any right of stoppage in transit or whether there was any
express contract, there was an implied agreement an the part of the
school board to pay for the materials. The Court noted that the
school board probably would not have fought payment but for the
contractor's bond and also noted the school board's caution not to
do anything whicn could be construed as releasing the bonding
company.



129

PUBLIC CONTRACT CASES
III. ACTIONS ON PUBLIC CONTRACT BONDS

Aetna Casualty & Surety Co. v. Earle-Lansdell Co.

129 S.E. 263, 142 Va. 435, rehearing denied
130 S.E. 235, 142 Va. 435 (1925)

The bankrupt contractor owed the Earle-Lansdell Co. money for
materials and labor supplied under the contract. Earle-Lansdell
sued under the contractor's bond citing a provision which obligated
the surety to pay for "all labor and materials" furnished in the
construction of the highway. The surety denied liability stating
that its obligations were measured by the terms of the statute and
that the statute did not contemplate such liability.

The court held that although the Virginia statutes don't require
bonds conditioned upon the contractor paying all debts incurred by
him for labor and materials, the highway commission has the power to
require bonds more broadly condi tioned than as required by the
statute, and if such bond is given voluntarily it may be enforced
according to its terms. Held that a contractor I s bond for public
works could contain any condi tions not prohibi ted by the statute.

The surety was held liable on the bond to persons with whom the
contractor himself became indebted for labor and materials, thus
Earle-Lansdell was able to sue on the contractor's bond for the
labor and materials he furnished the contractor.

Aetna Casualty & Surety Co. v. u.s. Plywood

180 S.E. 2d 689, 211 Va. 720 (1971)

u. S. Plywood, as supplier for a contractor, sued the general
contractor and its surety for amounts due for materials supplied to
the subcontractor.

The Court held that the subcontractor was a "manufact.urer or
fabricator" and under the provisions of section 11-20, was exempt
from the requirements of executing a payment bond. Thus the general
contractor and its surety had no duty to require the subcontractor
to give a payment bond to protect Plywood for the materials fur­
nished by it to the subcontractor.

The Code states, in pertinent part, at section 11-20:
U. • • provided, however, that subcontracts between the contractor
and a manufacturer or a fabricator shall be exempt from the pro­
visions requiring a payment bond .. If

Atlantic Trust & Deposit Co. v. Town of Laurinburg

163 F. 690, Cert. denied 212 u.s. 573 (1908) (4th Cir)

All the bids for the construction of a water anc sewer syste~
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were rejected by the town because they exceeded the $34,000 limit.
The lowest bidder agreed that he would construct the system within
the limit and certain changes were made and a bond was given by
Atlantic Trust for the "amended construction of a water and sewer
system upon a basis of 10 percent upon the materials and labor
furnished not to exceed $34,000."

The Court held that the contract was not one to do work for the
town to the extent of $34, 000; but was for the completion of the
work.. The surety· was held liable to the town for the damages it
sustained when the contractor became bankrupt and it (town) com­
pleted the project, to the extent of the penalty named in the bond.

Board of County Supervisors of Henrico County v. Insurance Co.
of North America

494 F. 2d 660 (1974) (4th Cir)

In the action by the county against the surety on the bond, the
court held that the surety, which guaranteed performance under an
ordinance whereby the contractor received permission from the county
to mine sand and gravel and which contained a provision permitting
cancellation by the surety, was prej udiced and released from ob­
ligation to perform the restoration work. The Court stated that the
county permitted the contractor to proceed without a permit, to do
work outside of the original area, to construct a processing plant,
and allowed work by the contractor's successor, all wi thout con­
sulting or advising the surety.

Century Indemnity Co. v. Esso Standard oil Co.

79 S.E. 2d 625, 195 Va. 502 (1954)

Action by materialman against surety and contractor to recover
for materials furnished in the construction and installation of the
pipeline. The contract between the City and the contractor did not
require a bond, nor did any statute require one in this instance.
The contract stated that the contractor would settle all claims for
labor and materials, but the bond stated that it would indemnify
only the city against loss.

The Court stated that when the contract and the bond were read
together, the surety assumed no obligation additional to that in its
bond.

Daughtry v. Maryland Casualty Co.

48 F. 2d 786 (1931) (4th Cir)

The Court ruled that the public works contract and the surety
bond should be construed together, as regards to labor and material
claims. In so doing, the Court held that the contractor's surety
was liable to the materialmen on the bond which was executed con­
currently with and attached to the contract, which guaranteed pay­
ment of labor and material bills.



Fidelity & Casualty Co. of N. Y. v. Copenhaver Contracting Co.

165 S.E. 528, 159 Va. 126 (1932)

The subcontractor (Crowell Construction Co.) on a defaulted
construction contract, was allowed to recover on the contractor' 5

bond for work performed. The bond stated that the surety guaranteed
prompt payment by the contractor for labor and materials incurred by
the principal (contractor). The Court held that the prime con­
tractor and the surety on the bond were liable for claims against
the subcontractor by materialmen for labor, materials and suppli~s

which were used in the construction.

The Court also stated that the Highway Commission by electing
to complete the defaulted road contract itself could not charge the
contractor liquidated damages for delayed completion. Thus the
contractor and contractor's surety could not make a like charge
against the subcontractor.

The Court also stated that the claims for the rental of a steam
shovel, a steam roller and teams, and the purchase price of small
tools, tents and mattresses used by the men while in camp were
"materials" within the highway contractor's bond.

Fidelity & Casualty Co. of N. Y. v. Lackland

8 S.E. 2d 306, 175 Va. 178 (1940)

The surety company tried to escape liabili ty in this action,
brought by a materialman, on a highway contractor's bond. The court
held that such a suit is governed by the 10 year statute of limi­
tations and thus not barred by the 3 year limi tation relating to
actions on open accounts.

The Court also held that mere delay by the creditor to enforce
his claim against the principal debtor does not discharge the surety
on grounds of laches nor does the creditor's failure to file proof
of its claim in bankruptcy against the debtor's estate release the
surety.

In this case, the general contractor requested the materialman
(Lackland) not to press its claim, pending the outcome of litigation
between the general contractor and the subcontractor. The court
stated that the materialman, in agreeing, acted purely voluntarily
and without consideration and for no definite time, thus this action
did not consti tute such an "extension of time" as to release the
surety on the contractor's bond.

Fidelity and Deposit Co. of Maryland v. Bailey

133 S.E. 797, 145 Va. 126 (1926)
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Companion case to F. D. Co. v. Mason here the Court held
that the supplying of food to the men working on the road and hay
and grain for the teams was wi thin the bond provisions obligating
the surety to pay for "all labor and materials. U The Court stated
that the conditions of the bond must be read in connection with the
contract.

Fidelity and Deposit Co. of Maryland v. Bailey - Spencer Hardware

133 S.E. 797, 145 Va. 133 (1926)

Third action against the surety - recovery for explosives and
hardware allowed.

Fidelity and Deposit Co. of Maryland v. Mason

133 S.E. 79~, 145 Va. 138 (1926)

Facts similar to Aetna -- Court reaffirmed it's holding in
Aetna, stating that Virginia's statute authorized one who furnished
"labor and materials" for the construction of a highway to sue that
contractor's surety on the bond; and that such a contractorls bond
is legal and may contain any conditions not prohibited by statute.
Here the court held that the services of a superintendent were
wi thin the bond provisions obligating the surety to pay for 1/ all
labor and materials. If

Gallimore Inc. v. Home Indemnity Co.

432 F. Supp. 434 (1977)

Gallimore entered into a contract with the Montgomery School
Board for the construction of an elementary school building. The
contract required a payment bond for each subcontractor, although it
did not require the procurement of performance bonds. Gallimore
subcontracted the electrical work to Martin Electric, who was sup­
plied wi th goods from two materialmen. However, due to Martin
Electric t s financial condi tion, the materialmen refused to work
without a guarantee of payment from Gallimore. After Martin
Electric became insolvent and Gallimore paid the materialmen's
bills, it sought to recover from the Home Indemnity Co. (under the
payment bond obtained by Martin Electric) for the losses it incurred
because of the subcontractor's failure to perform.

The Court held that the payment bond gave Gallimore no such
right of recovery.

The Court also held that Section 11-23 gave no rights to
Gallimore which would allow it to recover against the Home Indemnity
Co. The Court said that while the statute requires a performance
bond for the public authority, and a payment bond for the protection
of materialmen, as well as a payment bond by subcontractors for
materialmen; there is no requirement that a subcontractor obtain a
performance bond for the protection of materialmen. Thus Ga:limcre



had no recovery rights against the surety through subrogation of the
rights of the materialmen because they acquired no rights by virture
of section 11-23.

Hendrick Construction Co. v. C. E. Thurston & Sons, Inc.

153 S.E. 2d 204, 207 Va. 803 (1967)

A sub-subcontractor was denied recovery from the general con­
tractor on a state contract, even though the subcontractor had
failed to give the required payment bond and was bankrupt. The
Court stated that the Code did not require surety on subcontractor's
bonds and therefore it-COUld not impose any liability on the general
contractor for failing to obtain such.

In 1962 the legislature amended Section 11-20 to require surety
on subcontractor's bonds and to allow Ita direct right of action
[only] against the sureties on the bond; n however, these changes
were subsequent to the dates of the contract in this case and thus
not applicable.

Joseph F. Hughes & Co. v. George H. Robinson Corp.

175 S.E. 2d 413, 211 Va. 4 (1970)

Robinson furnished materials to a subcontractor of Hughes to be
used in the construction of a public high school. Robinson brought
sui t on the bond and Hughes argued that the action was untimely.

The bond provided that no action was to be commenced "after the
expiration of one year following the date on which Principal ceased
work ... however, if any limitation embodied in the bond is pro­
hibi ted by any law controlling the construction hereof such limi­
tation shall be deemed to be amended so as to be equal to the
minimum period of limitation permitted by such law."

Virginia Code section 11-23, requiring the bond, provides: "No
action on any bond required herein shall be brought unless within
one year after substantial completion of the contract. 1t

The Court held that the statutory limitation was prohibi tory
and that the amended provision of the bond was included in con­
templation of a statutory limitation, thus it operated to in­
corporate the statutory period into the bond. Because the statutory
language controlled the time for bringing an action on the bond, in
this case, the action was untimely.

Johnson Service Co. v. Glaubke construction Co., Inc.

193 S.E. 2d 655, 213 Va. 466 (1973)

The limitation period for bringing a direct action against a
general contractor on a public project and the surety on its bond by
a materialman who supplied goods to a subcontractor is controlled by
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Code Section 11-23. In June, 1970, it was amended to allow an
action within one year after last performance of labor or the fur­
nishing of materials. It had formally read: "one year after sub­
stantial completion of the contract."

In this case, the project was substantially completed in JUly,
but Johnson, the supplier, did not complete its work until September.
The Court ruled that the amended limitation provision applied, even
though the contract between the subcontractor and the supplier was
executed in 1969. The Court stated that the suppliers' cause of
action. accrued when his work was completed and the subcontractor
failed to pay, not when the contract between the subcontractor and
the supplier was executed.

London Brothers v. National Exchange Bank of Roanoke

93 S.E. 699, 121 Va. 460 (1917)

The Court held that the Code language which stated that no
assigrunent of a debt due to a contractor would be valid until the
claims of all subcontractors, supplymen, etc. against the general
contractor for labor and materials furnished for the construction
were satisfied, was too plain to need construction. The Court
rej ected the Bank's argument (to whom an assignment had been made
prior to the settlement of the subcontractor's claims) that the Code
section was confined to the subcontractors and materialmen who had
perfected mechanics' liens; which it was admitted by the Bank was
impossible because the building under constrcution was a publicly
owned building.

c. S. Luck & Sons v. Boatwright

162 S.E. 53, 157 Va. 490 (1932)

In this case the contractor, C. S. Luck, was by statute made
liable for all debts "Lncurred by him" while in his contract he
promised to pay for labor and materials for which he was "liable."
Reading the statute and the bond together, the Court held that
Boatwright, whose contract was wi th, and who worked for the sub­
contractor, could enforce his claim against the principal contractor
(C. S. Luck) and his surety.

The Court noted that the general highway contractor and surety
promised more than the minimum statutory requirements on the volun­
tarily given bond, thus the terms of the bond were observed. Court
cites Aetna.

The Court held that claims for renting a tractor and. a truck
were "materials" within the bond.

The Court held that Boatwright's claim was barred by estoppel
because he had asked that payment be made from the contractor to the
subcontractor (and it was so made) and not to him directly. Also,
the Court stated that any recovery could not be based upon a quantum
meruit theory for the period which had been covered by the ccnt.:.-act..



Maryland Casualty Co. v. City of South Norfolk

54 F. 2d 1032 (1932) (4th Cir)

The original contract, on which the Maryland Casualty Co.
served as surety, called for the paving of two or three streets I

allowing the city engineer to make the designation. Subsequent to
the date when the work was to be completed, the City council passed
a resolution directing the city engineer to instruct the contractor
to pave '13 addi tional··· streets.

The Court held that the agreement providing for work to be done
on different streets and at a cost equalling a large percentage of
the cost under the original contract, was clearly a supplemental or
additional contract and was not to be treated as an extension of the
original contract, on which the surety was liable.

The Court stated that even though the contract and bond covered
II addi tional work," this meant work involved in modifications and
changes, and not an independent project. The independent project
was not covered by the surety, thus the bond did not guarantee the
payment of labor and materials furnished under the supplemental
contract (for the 13 streets). However, the making of the sup­
plemental contract did not avoid the bond, for it did not change the
terms of the original contract.

56 F. 2d 822 rehearing denied and modified, cert denied 286 u.s. 562
(1932)

The Court held that because the bond sued on guaranteed the
claims for labor and materials furnished under the original contract
but did not cover the claims under the supplemental contract, the
claimants had the burden of showing that the materials furnished
were for use under the original contract covered by the bond.

New Amsterdam Casualty Co. v. Moretrench Corp.

35 S.E. 2d 74, 184 Va. 318 (1945)

New Amsterdam served as surety on a bond executed by the con­
tractor. Moretrench entered into an agreement with the contractor
to lease certain equipment for use in connection with the con­
struction of the sewerage system. The bond referred to the contract
which covered the payment .o f claims of subcontractors I materialmen
and laborers.

The Court held that in determining the surety's liability to
third persons, the contract and the bond were to be construed
together. Because the bond referred to the contract and they formed
one transaction, the surety's liability was held to extend to all
those who furni shed equipment to the contractor. The surety was
held liable for all that the contractor agreed to do.

135



136

The Court said that the rentals of equipment to the general
contractor were within the coverage of the contractor's performance
bond as consti tuting "mat.eri a Ls U furnished in the carrying forward,
performing or completion of the contract.

Reliance Insurance Co. v. Trane Co.

184 S.E. 2d 817, 212 Va. 394 (1971)

Action by a subcontractor's materialman to recover on the
general contractor's bond after the subcontractor defaulted in
payment of its account. The surety conceded that the materialman
was covered under the bond but argued that Section 11-23 allows a
materialman to recover only if he shows that the general contractor
did not obtain a bond from the subcontractor. The Court allowed the
materialman to recover, stating that the Code did not require proof
that a subcontractor's bond was not given before a materialman could
recover on the prime contractor's bond.

Solite Masonry Units Corp. v. Piland Construction Co., Inc.

232 S.E. 2d 759, 217 Va. 727 (1977)

The Court reaffirmed its holding in Broyhill that Section 11-23
is to be liberally construed an favor of materialmen and sub­
contractors.

This Court reversed the Trial Court and held that a supplier of
masonry blocks (Soli te) to a subcontractor under a public con­
struction contract was not required, in order to recover the balance
due on the blocks from the contractor's performance and payment
surety, to demonstrate that the blocks were actually used in the
construction project -- it was important only that the materials
were supplied to the subcontractor.

R. c. stanhope, Inc. v. Roanoke Construction Co.

539 F. 2d 992 (1976) (4th Cir)

This court upheld the district court's holding that rental
charges and the value of missing rental equipment furnished to a
subcontractor on a public contract constituted "materials furnished"
wi thin the meaning of Section 11-23. Here a general contractor
failed to require a payment bond of his subcontractor as required by
section 11-23, thus the lessor of the equipment had a valid claim
against the general contractor and the surety on the payment bond
for the delinquent rental charges and for the value of the missing
equipment.

Vulcan Materials Co. v. Betts

315 F. Supp. 1049 (1970)

The Court followed the holding in Copenhaver that the prime
contractor and surety on the bond are liable for claims aca i ns t; a
subcontractor for labor, materials and supplies furnished.



After a lengthy discussion in an attempt to define the term
Ifsubcontractor," which included excerpts from Miller Act cases, the
Court ruled that in this case, Betts was a subcontractor. Here, the
general contractor (Oman) purchased from Betts all the rock to be
used on a road construction project and Betts prepared such
material, thereby saving the general contractor (Oman) labor. Thus
Betts was held to be a "subcontractor" wi thin Virginia's statute
(Section 11-20) which forbids a highway construction contractor from
subcontracting unless the subcontractor furnished a bond for payment
of its suppliers. The Court held that in view of the general con­
tractor's (Betts) supplier, Vulcan had a statutory right of action
against the general contractor and its surety I even though the
general contractor had paid the subcontractor the amount due under
the subcontract.

The Court also held that to be a subcontractor within
Virginia's statute (Section 11-20) requiring a subcontractor on
public construction projects to furnish bond, it is not necessary
that the person furnish both labor and materials.
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1. Colonel LeRoy Hodges, state Comptroller, Richmond, Virginia;
1939-40; p. 176.

The 1936 Code required all printing, lithographing, engraving,
ruling and binding required by any state institution or agency
to be procured by way of contracts let through competitive
bidding by t.he : Director of the Division of Purchases and
Printing, not through direct order. Therefore, where the work
involved was the binding of certain books and magazines upon
direct orders issued by certain state institutions, such pro­
cedure was not legally authorized.

2. Honorable P. E. Ketron, Director, Division of Purchas.e and
Printing, Richmond, Virginia; 1939-40; p. 177.

The Director of the Division of Purchases and Printing should
not permit the "University Press, n part of the University of
Virginia, to bid on contracts for bookbinding made through that
office on behalf of other state agencies and institutions,
because the "Universi ty Press It operates primarily for its own
publications, and there was nothing in the law authorizing the
University to engage in the printing or binding business, even
to the extent of furnishing such work to other state agencies
and institutions for compensation.

141

3 . Honorable L. M. Walker,
Conunonweal th of Virginia,

Jr., commissioner of Agriculture,
Richmond, Virginia; 1940-41; p. 1.

The Department of Agriculture wished to make a contract wi th
Central Virginia Electric Cooperative for the purchase of
electric power. The issue presented is whether the state can
be bound to a contract to remain in effect for five years. The
opinion answers this in the negative.

since the current biennium was to extend to a time less than
the five year period and since it was not known if the leg­
islature would continue the appropriation of funds to the
Agriculture Department beyond the current biennium, the Com­
missioner was not in a position to agree on behalf of the State
to purchase power for a period beyond that date.

4. Miss Daisy L. Anderson, Librarian, state Teacher's College,
Radford, Virginia; 1940-41; p. 129.

Can a specific state institution contract directly for binding
or rebinding books or other papers used in the college library
v i t.hcut; having to competitively bid through the Division of
Purchases and Printing. Yes, due to an amendment of the
Virginia Code (Chapter 38 of the Acts of 1940), the general
statutory provisions in Chapter 25 of the Virginia Code re­
quiring competitive bidding were not applicable to the binding
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and rebinding of books and other literary material of libraries
operated by the State (unless otherwise authorized by the
Governor) .

5. Major R. M. Youell, Commissioner of Corrections, Richmond, 6,
Virginia; 1946-47; p. 109.

In a contract made by the Commissioner of Corrections with
architects and engineers, the contract contained an arbitration
provision. I~_ such a provision in the contract legal? Yes;
the settling of disputes via arbitration shall be made, not
that the findings of the arbitrators will be binding. If the
provision had had a clause making such findings binding, then
the contract provision would have been illegal.

6. Major R. M. Youell, Commissioner of Corrections, Richmond, 6,
Virginia; 1946-47; p. 110.

Must the proposed contract be awarded by competitive bidding?
No, here the Department of Corrections contracted with
Chesapeake and Ohio Railway Company. The opinion states that
the contract did not fall within the purview of the statute
because there was no other railroad near the state farm in
question, and no other person would have been interested in
undertaking such work on the same basis as a railway company.

Does the contract require a bond due to the indemnification
clause in the contract? No, since Virginia is not liable for
the acts of its officers, then the state Board of Corrections
has no authority to agree to indemnify the railroad company for
loss. Therefore, the contract clause should be deleted thereby
making the bond unnecessary.

Elizabeth
Highways,

7. Honorable J. A. Anderson, Commissioner, Chairman,
River Tunnel Commission, state Department of
Richmond, Virginia; 1948-49; p. 43.

Does Chapter 242 of the Acts of Assembly of 1932 (Sec. 5779 (1)
of Michie's Code of 1942) require political subdivisions to
advertise for bids for construction contracts in excess of
$2,500.00 before letting contracts? No, because pOlitical
subdivisions do not fall wi thin the purview of the statute.
Therefore, negotiation of the contract was permissible.

8. Honorable Julius Goodman, Commonwealth's Attorney of Montgomery
County; 1950-51; p. 35.

Must the Board of Supervisors for Montgomery County go through
the competitive bidding process before letting a contract for
building a new jail? No, there is a statute which requires
such bidding on contracts let by the state, but there is no
similar provision applicable to counties. Further, unless
Montgomery County adopted a county purchasing act, the Board of
Supervisors may decide the question as a matter of county
policy. .



9. Honorable Charles H. Funk, Commonwealth's Attorney for Smyth
County; 1951-52; p. 142.

May a county school board legally contract for erection of a
school building out of available funds without first ad­
vertising for bids? Yes; section 22-72 of the Virginia Code
gives the Board authority to provide for erection of school
buildings and there was no provision requiring the school board
to advertise for bids. Absent such a provision, the school
board may negotiate a contract without asking for bids.

10. Honorable Horace T. Morrison, Commonwealth's Attorney for King
George County; 1951-52; p. 17.

Is a county Board of Supervisors required to seek competitive
bids for performance of a contract to alter and repair a court­
house annex in the county in question? No, after examination
of the relevant statutes, and absent a determination that a
County Purchasing Agent has been employed (triggering such a
requirement under Sec. 15-539 et. seq. of the virginia Code),
no such requirement is evident.

11. Dr. Dowell J. Howard, Superintendent of Puolic Instruction;
1953-54; p. 184.

Where school construction projects are financed in whole or in
part by appropriations, grants-in-aid, or loans (i.e., stateAid
projects), is competitive bidding required? Yes, this is
required by Chapter 675 of the Acts of 1954, House Bill number
624 (reading "no contracts for the construction of any StateAid
project shall be let except after competitive bidding.)

May the school board act as its own contractor? There is no
evidence which would compel a school board to employ a general
contractor for the erection of a school building. However, if
the board chooses to erect such a building by awarding sub­
contracts for various phases of the work, such contracts should
not be awarded except after ,competitive bidding.

12. Honorable Charles H. Funk, Commonweal th r s Attorney for smyth
County; 1954-55; p. 205.

There is no provision requiring a school board to advertise and
ask for bids or contracts for the erection of school buildings.
Addi tionally, the school board has authority to provide for
erection of school buildings (Section 22-72 of the virginia
Code). Thus, when the school board rejected all bids for a
construction project, and gave the project to someone who had
not submitted a bid and at a price lower than the lowest bid
wi thout giving other bidders opportuni ty to re-submi t bids,
this was a valid bid selection by the school board.

Though Section 15-504 prohibits members of a county schoel
board from participating in certain contracts in wh i cn they
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have an interest, it would not prohibit a member of an arch­
i tectural firm which furnishes the plans for a school con­
struction project from having an interest as a stockholder, in
any amount, in a corporation engaged to construct the project,
either as a general or subcontractor (assuming that the cor­
poration engaged will not furnish any building materials,
supplies, or equipment whatsoever).

Tpe opinion also cites Section 15-710 of the Virginia Code,
which prohibits a county from purchasing any building
materials, supplies or equipment from any business enterprise
where the architect is an officer, director, or stockholder or
where he is financially interested.

13. Honorable R. c. Eaton, Director, Division of Purchase and
Printing; 1955-56; p. 166.

I s the purchase of medical oxygen considered an exception to
the provisions dealing with centralized purchasing (Sections
2-249 to 2-268 of the Virginia Code)? Can the Department of
Accounts and Purchase therefore consider such oxygen as a
technical supply, making it valid for the Medical College of
Virginia to place orders for oxygen without going through the
Division? The opinion answers yes to both questions, noting
that if the Division looks upon drugs, pharmaceutical products,
and chemicals as technical supplies, then medical oxygen could
certainly be considered a technical supply (thus eliminating
the requirements for following sections 2-249 to 2-268).

14. Honorable Ferdinand F. Chandler, Commonwealth's Attorney for
Westmoreland County; 1957-58; p. 15.

Here, the School Board and Board of Supervisors were con­
templating requesting bids from oil and gasoline distributors
for use in public buildings and operation of school buses. Can
the procedure for bidding be limited to distributors having
their offices and business headquarters in the county i tsel f?
Yes, there is no provision of law which requires the Board of
Supervisors of a county to award such contracts on a com­
petitive basis. with the absence of such a requirement, there
is no legal impediment which would prevent either board from
limiting its request for bids in the manner under consider­
ation.

15. Honorable Alfred W. Whitehurst, Commonwealth's Attorney for the
City of Norfol; 1960-61; p. 249.

Under a reading of Section 11-23 of the Virginia Code (applying
to contractors who subcontract work), the statute does not
require a subcontractor who sublets part of his work to require
a bond from his subcontractor. As a result, it is not neces­
sary for a subcontractor to obtain a performance bond from any
person to whom he sublets a part of his contract.



16. Honorable James S. Easley, Commonwealth's Attorney for Halifax
County; 1962-63i p. 231.

Where local revenues are used by a county school board for
construction of a new building, such revenues do not constitute
a "state-Aid" project as defined in section 22-166.8 of the
Virginia Code, and threfore does not require the county to
submit to competitive bidding.

17. Honorable C. P. Miller, Jr., Assistant Comptroller; 1963-64; p.
56.

The opinion notes the requirements for competitive bidding
where the State is a party as long as the contract in question
is in excess of $2,500.00 with a few noted exceptions, as
provided in section 11-17 of the virginia Code.

18. Honorable Tyler Fulcher , Division Superintendent for Amherst
county; 19~3-64; p. 267.

Where a school board contracts for the purchase of school
cafeteria equipment, monies being borrowed from the Virginia
Supplemental Retirement System, there is no requirement for
competitive bidding unless the transaction constitutes a
II State-Aid" proj ect, as defined in section 22-166.8 of the
Virginia Code. The purchase of such equipment does not fall
within the purview of the statute because the project con­
templated by the statute is for the construction of buildings.

19. Dr. Hiram W. Davis, commissioner, Department of Mental Hygiene
and Hospitals; 1958-59; p. 226.

In a contract for remodeling a building where the state is a
party, where all the bids exceed the amount appropriated and
substantial changes in the p I ans are necessary as a resul t,
before a contract is let it is mandatory that there be re­
advertising of the project in question in order to give an
opportunity to interested bidders to submit bids, as provided
in section 11-22 of the Virginia Code.

20. Mr. Charles H. Graves, Director, Division of State Planning and
Community Affairs; 1970-71; p. 292.

A Planning Distric.t Commission, due to its governmental
function of planning for the district, is within the purview of
section 2.1-288 of the Virginia Code, therefore enabling such a
commission to purchase materials and equipment through the
Virginia Department of Purchases and Supply.

21. Honorable H. Douglas Hamner, Jr., Director, Division of
Engineering and Buildings; 1969-70; p. 215.

Can submission of a five percent (5%) Bid Bond (in lieu of the
six percent (6%) bond required for capital outlay projects) be
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considered an informality which can be waived by the state
Hospi tal Board? Can the Hospi tal Board reconsider the ap­
plication after the contractor has submitted the required 6%
bond? Because Section 11-19 provides, in effect, that a 6%
bond is required and the statutory requirement was not ful­
filled, then the submission of the 5% bond cannot be considered
an informality. Therefore, both questions must be answered in
the negative.

22. Honorable otis L. Brown, Director, Department of Welfare and
Institutions; 1969-70; p. 66.

Failure by a contractor to show evidence of certification of
registration as required by Section 54-139 of the virginia Code
( as amended) does void such a bid by the contractor. Such a
provision is mandatory and constitutes a requirement for all
bids.

23. Honorable B. P. Alsop, Jr., Director, Department of Purchases &
Supply; 1971-72; p. 317.

Does a lease of equipment consti tute a "puz'chase " wi thin the
meaning of Section 2.1-273 of the Virginia Code as to require
all such equipment paid for in whole or in part by the state
Treasury to be purchased through the Director of the Department
of Purchases and Supply? Where leases involve sales, such
leases do come wi thin the term "purchase, n such as a lease­
purchase agreement and option to purchase agreements. Each
lease must be reviewed to determine whether or not it involves
a purchase.

24. Honorable A. W. Garnett, County Attorney for spotsylvania
County; 1972-73; p. 106.

Where a county has advertised for sealed bids for a con­
struction job, and a material change has subsequently been made
in the original proposal (here, relocation of the proposed
facility plus an increased rate), the county cannot properly
award the contract to the low bidder on the substitute location
at the increased rate. This is because Section 11-20 of the
Virginia Code (1950) specified that the "contract shall be let
to the lowest responsible bidder for the particular work
covered in the bid. . , II which, in effect, prohibits such
material changes. Therefore, the bids should be rejected and a
readvertisement made- in accordance with the Virginia Code.

When construing the term "lowest responsible b i dder" (Section
11-20 of the Virginia Code), such construction covers not only
financial resources and ability but also extends to the skill
and competence of the bidder and to the quality of the work.



25. Honorable N. Samuel Clifton, Executive Director, Virginia state
Bar; 1973-74; p. 296.
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Is the state Bar required to make purchases of needed equip­
ment, et cetera, through the Department of Purchases and
Supply? Because of a conflict in the Virginia Code (Section
2.1-273 and section 54-52 [1950]), one must apply the general
legal principle that when a specific statute conflicts with a
general statute" the subsequent specific statute controls the
subject matter to which it is specifically directed. Since the
specific statute (Section 54-52) allowing disbursements from
the state Bar Fund to be authorized by officers of the state
Bar is more recent than the general s t.etut.e (Section 2.1-273)
providing that all departments, divisions, or agencies of the
state must purchase through the Director of the Department of
Purchases and Supply, Section 54-52 will apply, therefore
exempting the Virginia State Bar from purchasing through the
Department of Purchases and Supply.

26. The Honorable Norman Sisisky, Member, House of Delegates;
1973-74; p. 178.

The Hospital Authority of the City of Petersburg constitutes a
"public body. ." under Section, 32-214 (1) of the Virginia
Code (1950), as amended. Since it constitutes a political
subdivision of the State, Section 11-17 does not apply. The
Hospital Authority is thereby enabled to let contracts in
excess of $25.00 without the pUblic advertisement.

27. Honorable Charles A. Osborne, Director, Division of Purchase
and Printing, Richmond, Virginia; 1932-33; p. 124.

Under section 6 of Chapter 139 of the Acts of 1928, where the
Director of the Division of Purchases and Printing is making
purchases of cement to companies operating in Virginia, the
Director should, as far as practicable, give preference to
materials, equipment, and supplies produced in Virginia.

28. Honorable C. A. Osborne, Director , Division of Purchase and
Printing, Richmond, Virginia; 1936-37; p. 137.

The Director of the Division of Purchases and Printing must
follow the general rule (Virginia Code [Michie, 1930], section
584-94) requiring him to let contracts through competi tive
bidding and awarding them to the lowest respons i ve bidder.
However, in the case of tie bids, where the tie is between a
local concern and an essentially foreign concern, Section 585
(6) of the Code expressly authorizes the preference of local
concerns II S 0 far as may be practicable."
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29. Honorable Morton G. Goode, Chairman, state Hospital Board,
Richmond, 19, Virginia; 1944-45; p. 23.

Where a party to a construction contract (here, the state
Hospital Board) agrees that there was a mistake made by the
contractors based on a gross misconception of the full extent
of the work involved and also based on good faith reliance on
an agent of the hospital which has a material bearing on the
cost of the work resul ting .i n a grossly inadequate bid, the
cODtrovery may "be compromised and settled by concurrent action
of the Chairman of the Hospital Board, the Governor and the
Attorney General (Virginia Code section 374-q, Clause 8). If
such a settlement is deemed proper by the Board, the facts
constituting the mistake should be stated in writing, together
with the terms of the propsed settlement.

30. Honorable P. E. Ketron, Director , Division of Purchase and
Printing, Richmond, Virginia; 1940-41; p. 127.

When a bid for a contract is definitely accepted by the office
of the Director of the Division of Purchases and Printing, a
binding contract arises between the Commonwealth and the bidder
unless there is anything in the bid which would put the
Director on notice that there has probably been a mistake
thereby not binding the bidder to his mistake, as long as the
bidder gives timely notice of it. Therefore, unless the
Director is put on notice of this mistake, he is not authorized
to forego or compromise the rights vested in the Commonwealth
by agreeing to something in the nature of a settlement.

31. Honorable A. B. Gathright," Director, Division of Purchase and
Printing; 1949-50; p. 89.

After a resonable effort has been made to comply strictly with
the intent of the law (Sections 2-220 and 2-26) of the Re­
organization Provisions of the Virginia Code) with respect to
securing competitive bids and this effort has resulted in no
bids being received, or no acceptable bids being received, if
the Division of Purchases and Printing finds that a further
effort to secure satisfactory bids (i.e., via readvertisement)
would be fruitless or impracticable due to time limits or other
conditions, or that the Commonwealth can obtain a better con­
tract by direct negotiation, it is proper to reject all bids
and proceed to negotiate a contract on the terms most advan­
tageous to the Commonwealth as possible.

32. Honorable David F. Thornton, Member, Senate of Virginia;
1974-75; p. 100.

In a contract between architects and the Commonwealth of
Virginia, the contract should be based on fee schedules (found
in the Manual for the Planning and Execution of Capital
Outlays) in effect on the date of the authorization, by the
Governor, to initiate a capital outlay project.
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33< Honorable Donald W. Devine, Commonwealth's Attorney for Loudoun
County, 1974-75; p. 360.

Though recission of a contract for a unilateral mistake is a
remedy available under section 11-20.2 of the Virginia Code,
this provision does not extend to reformation, since the
statute expressly provides that a contractor invoking the
statute may not be awarded the contract on another bid.

The Virginia tode (Section 11-20) is violated when a contract
is awarded for an amount in excess of the bid of the lowest
responsible bidder. Thus, in absence of extra work or changes
in the work (or other valid considerations), the school board
may not pay more than the amount submitted by the lowest re­
sponsible bidder.

34. General James A. Anderson, Commissioner, Department of Highways,
1952-53; p. 61.

Is the "arbitration of disputes" clause set forth in the con­
tract between the Commonwealth and the federal government
valid? Here, the arbi trator was the contracting officer for
the federal agency. The General Assembly of Virginia has
prescribed certain methods by which Virginia may be proceeded
against in disputes to arbitration. Therefore, no officer or
agent of the Commonweal th has the authority to enter into
contracts on behalf of the Commonwealth which contain clauses
agreeing to submit disputes to arbitration, regardless of the
identity of the arbitrator. The clause, therefore, is invalid.

35. Mr. R. C. Eaton, Director, Division of Purchase and Printing;
1952-53; p. 194.

Here the Industrial Department of the state Penitentiary manu­
factures a number of uniforms for personnel of various
political subdivisions of Virginia. The political subdivision
states the type of cloth required and the penitentiary sends to
the Division of Purchases and Printing a request to purchase
the material in question. Is competitive bidding required in
such a transaction? No, in effect, the Division is buying the
material by the direction of the political subdivision and not
the State. Therefore, Section 2-251 (requiring competitive
bidding) is not triggered.

36. Honorable R. C. Eaton, Director, Division of Purchase and
Printing; 1954-55; p. 185.

The responsibility of determining whether or not a bidder
qualifies under the provisions of section 2-251 as the 1I1owest
responsible bidder" rests solely upon the Comptroller.
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37. Honorable Philip R. Brooks, Director, Department of Purchases
and Supply; 1974-75; p. 101.

A State agency may increase the price of an existing state
contract where the contract makes no provision for price ad­
justment and where the state is to receive no consideration for
such price increase only where such action is expressly
authorized by general law (see constitutional prohibitions,
Article I, Section 9, subparagraphs (8) and (10) of section 14,
Article IV of the Virginia Constitution) authorizing an award
of "extra compensation" or a release of the contractor I s ob­
ligation to the Commonwealth. No agency of the Commonwealth is
presently empowered to pendt or agree to ei ther course 0 f
action.

A State agency may rescind a contract where the contractor
requests the rescission. However, the opinion further notes
that a State most probably cannot agree to rescind an existing
State contract and then enter into a new contract with the same
contractor for the same, or substantially the same, service or
product at a higher price. (See constitutional restriction
against granting extra compensation, subparagraph (10) of
Section 14, Article IV, Virginia Constitution).

I s there a general rule for determining what is sufficient
"legal consideration" to permit a change in a contract price?
Any increase in the price of an existing State contract must be
accompanied by some substantial and valuable benefit accruing
to the State, or some substantial detriment accruing to the
contractor, although such consideration need not be the
monetary equivalent of the price increase. The validi ty of
such modi fications would depend upon the facts in each case.

May state agencies insert price adjustment clauses in future
contracts so as to provide for revisions in contract prices
based on increases or decreases in contractor costs? Yes, this
is possible because such clauses would not contravene the
constitution prohibition against awarding "extra compensation."
(See subparagraph (10) of Section 14, Article IV, Virginia
Constitution.)

The above answers apply equally to a contract entered into by a
county, city or town. In the absence of a general law author­
izing the poli tical subdivisions of Virginia to release con­
tractors' obligations or to award extra compensation wi thout
consideration, the political subdivisions have no authority to
take such steps in their dealings with contractors.

38. Honorable Philip R. Brooks, Director, Department of Purchases
and Supply; 1975-76; p. 71.

The Department of Purchases and Supply solicited bids for
certain accessories to be purchased out of capi tal outlay
funds. Due to the nature of the funding, the Department a-:'-
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tached to the bid invitation the general conditions of the
Contract for Capital Outlay Proj ects . What is the required
procedure for the opening of bids when there is a conflict
between section 1.2-275 of the Virginia Code (1950), as
amended, and paragraph 10 of the General Conditions (both
provide procedures)? As long as the transaction in question
falls within the purview of Article 3 of Chapter 15 of Title
2.1 (establishing' a centralized purchasing system . . .), the
bid opening procedure specified in Section 2.1-275 applies
regardless of-the contrary paragraph of the General Conditions.

Since section 2.1-275 contains a specific provision relating to
the inspection of bid records, the Virginia Freedom of In­
formation Act does not apply to require the Department from
following any other procedure.

39. Honorable V. Earl Dickinson, Member, House of Delegates;
1975-76; p. 66.

It is generally recognized that the law governing a contract is
usually that in force at the time of its inception. Therefore,
almost all statutes apply prospectively. In order for the
contract in question to be affected by the amended statute, it
must be found to have retrospective application, which is never
presumed in Virginia. Therefore, the amended statute (Section
53-67) in the absence of any language therein to indicate
legislative intent that the statute have such application, must
be given prospective application only.

40. Honorable Nathan H. Miller, Member, House of Delegates;
1975-76; p. 72.

A general requirement that contracts be awarded to the lowest
responsible bidder is applicable to both state and local govern­
ment contracts. As to each category of contracts, Chapter 4,
TitIe 11 requires the contracting authority to take steps to
obtain competitive bids. This procedure is required to be
formal advertising for bids in the case of state contracts, but
is not so restricted in the case of local goverrunents.

41. Honorable V. Earl Dickinson, Member, House of Delegates;
1975-76; p. 69.

Here, MCV had entered into a contract with Virginia Hospi tal
Laundry, Inc. , for laundry services. What is the maximum
number of years for which Mev can sign a 'legal contract wi th
VEL for VHL's laundry service to MCV? Contractual obligations
of State agencies which run beyond the end of the current
biennium are contingent upon the continuing appropriation of
sufficient funds by the General Assembly to allow the agency to
fulfill its obligations. Aside from the consti tutional pre­
requisite of continuing biennual appropriations (See Article X,
Section 7 of Virginia Constitution [1971J), there is no legal
authori ty which would limit the number of years for which
VCU/MCV can sign a legally binding contract with VEL for
laundry services.
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At the expiration of the present MCV/VEL contract, will section
53-67 of the Virginia Code, as amended (amended subsequent to
the making of the contract), become effective? Yes (See
opinion 1975-76; p. 66 supra).

42. Honorable E. Bruce Harvey, Commonwealth's Attorney for Campbell
County; 1975-76; p. 63.

Constitutional officers, namely sheriff, treasurer, Common­
weal th' s Attorney, Conunissioner of revenue and clerk of the
circuit court, are considered "officers" within the purview of
Section 16.1-127 of the Virginia Code (1950), as amended, and
may therefore be required to purchase through a central pur­
chasing agency where such an agency is established by the
county board of supervisors. However, as a past opinion noted
regarding the school board's ability to judge its needs alone,
the same principle must apply to constitutional officers; i.e.,
they, and not the county purchasing agent, must be the judges
of their needs and wri te the specifications for the materials
they choose. .

43. Honorable Gerald L. Baliles; 1977-78; p. 87.

Does a consulting engineer, when retained by a city, county or
state agency to design a construction project, have the legal
prerogative of drafting the specifications, or using any device
or mechanism, to channel work on the project to a particular
contractor, or to ensure the use of one specific brand of
equipment or facility on the project to the exclusion of other
worthy and well-qualified contractors and suppliers in cases
where there are three or more contractors and suppliers
available to produce the general end result required by the
agency? No, the architect or engineer may rej ect a proposed
substitute only if, in his opinion, the proposed substitute is
not the equal of that specified, considering quality, workman­
ship, economy of operation, and suitability for the purpose
intended.

Section 11-23.1 of the Code, incorporated into public con­
tracts, does vest great discretion in the architect or engineer
who, in assessing a proposed substitute, is acting in a public
capacity. As such, he is acting in a fiduciary capaci ty.
Courts applying Virginia law have pennitted similar quasi­
judicial determinations to be attacked by the contractor only
on the basis of fraud, malice, bad faith, or that the architect
or engineer exceeded his authority.

44. Honorable Dorothy S. McDiarmid, Member, House of Delegates;
1977-78; p. 90.

Are school boards exempt from the competitive bidding re­
quirements of Chapter 4, Title 11, of the Virginia Code when no
State aid is used for a particular building project? In 1975,
the Attorney General concluded that Section 11-20 and Sec~~cn



11-23, read together, indicate a legislative intent to require
that public contracts be awarded by local governments on the
b~sis of competitive bidding. However, that opinion didn ' t
d1SCUSS whether the legislative intent also encompassed con­
tracts awarded by school boards. Though section 11-23 lists
school boards as public bodies, section 22-166.12 is relevant,
because it requires competitive bidding by school boards only
when state aid funds are expended. Therefore, the legislative
intent manifested in Section 22-166.12 requiring competi tive
bidding on public contracts awarded by school boards only when
state aid is expended is controlling. A school board con­
structing a facility without state aid is not required to award
the contract on the basis of competitive bids. It may, if it
chooses, utilize the "fixed price designjbuild" method of
construction.
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May the State of Virginia, or any department, institution of
agency thereof, award a public works contract in excess of
$2,500 under a U fixed price design/build u scheme? No; section
11-17 and Section 11-20 require advertising for bids for con­
struction after plans and specifications have been prepared.
The criteria provided by the owner under the "fixed price
des i qnybu i Ld" procedure cannot be considered the equivalent of
the detailed plans and specifications as those terms are used
in the construction industry. section 11-20 and section
33.1-187 provide that public contracts must be awarded to the
lowest responsible bidder. Under the II fixed price
des i qnybui.Ld" procedure there is no low bid. Though Sections
11-17, 33.1-185 and 2.1-449 all contain an exception in an
emergency situation, absent an emergency, the II fixed price
designjbuild II procedure, may not be used for the state public
works contracts described in section 11-17 and section
33.1-185.

45. Honorable Stanley C. Walker, Member, Senate of Virginia;
1977-78; p. 88.

Must the Southeastern Public Service Authority of Virginia seek
competitive bids for a proposed contract with a firm performing
services as a "construction manager?" Is a bond required? No,
to both questions; this public service authority is a govern­
mental body, thereby triggering Section 11-17 of the virginia
Code (1950), as amended, requiring competitive bidding for
certain buildings. However, Section 11-17 applies only to
contracts exceeding $2,500 for the construction, improvement or
repair of any building. The same limitations with regard to
bonds is found in Section 11-23.

Since the contract is not "for construction, improvement or
repair" of the projected facili ty and is for personal services
involving special skills, Section 11-17 does not require com­
petitive bidding and section 11-23 does not require a bond to
be provided.
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However, the public contracting body may be subj ect to other
restraints. The articles of incorporation or by-laws of an
authority, a city charter provision, or the administrative
procedures for state agency capital outlay projects, may pre­
clude the use of such services, or may require that a contract
for such services be awarded only after competitive bidding.

46. Honorable J. stuart Barret, Director, Division of Engineering
and Buildings; 1978-79; p. 58.

Does the failure of a bidder to place its contractor reg­
istration number both on the bid and on the envelope containing
the bid (required by paragraph 7 (c) of the General Conditions
of the Contract for Capital Outlay Projects) make it necessary
for the bid to be rejected? No, section 54-139 of the Virginia
Code (1950), as amended, provides that a contractor must "show
evidence of a certificate of registration before his bid is
considered. It This requirement can't be waived by a state
agency. Though paragraph 7 (c) of the General Condition pro­
vides a method for a contractor to use to supply evidence of
his certificate of registration (required by Section 54-139),
this specific method is not prescribed by statute, thereby
making it possible for a bidder to comply wi th the statute,
even when not fully complying with the provisions in the
General Conditions. If the deviation from a non-statutory
requirement or specification does not affect the amount of the
bid or impune the integrity of the competitive process, it may
be considered an informality. Often, public contracts contain
provisions which permit the public body to waive informalitites
in bids if there is a finding that to do so is in the best
interest of the public body. Failure to place the contractor
registration number on both the envelope and the bid does not
affect the amount of the bid nor the integrity of the process.
As long as the statutory requirement of furnishing evidence of
registration is complied with in some manner, the failure to
wri te the registration number in both places described in
paragraph 7 (c) of the General Conditions is an informality and
may be waived by the state.

47. Honorable Oliver D. Rudy, Commonwealth's Attorney for Chester­
field County; Chesterfield, Virginia 23832; August 13, 1979.

Is a contract for the installation of water lines, sewer lines,
subdivision roads or. other similar site improvement considered
a "contract for the improvement of real property" in accordance
wi th Section 11-23.5 of the Virginia Code (1950), as amended
(limiting the owner to a retainage of five percent of the
periodic payments until completion of the project)? Yes, a
permanent addi t i on to or al teration of real property, its
structure and appurtenances, which will substantially enhance
the useful or intrinsic value of the property, constitutes an
improvement of real property. The contract for "installation
of water lines or sewer lines or the grading and paving of
subdivision roads or other similar si te improvements whether
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done singly or in combination would constitute improvements to
real property as contemplated by the Act. II

48. Honorable Vincent F. Callahan, Jr., Member, House of Delegates;
March 25, 1980.

Does the Board of Supervisors have the authority to adopt a
resolution (January 28, 1980) which prohibits ~e ~ounty from
awarding any contract to any contractor who, w~thl.n the last
~hree years, has been cited for a willful or repeated violation
of the Federal occupational Safety and Health Act of 1970
("OSHA U ) or has been cited for a serious construction safety
violation of that Act after having received a warning from a
county inspector, in light of Dillon's rule, which limits the
powers of boards of supervisors to those conferred expressly or
by necessary implication? Virginia state policy includes the
awarding of public contracts to the lowest responsible bidder.
However, is a policy which excludes from consideration for its
contracts all those contractors which have suffered specified
OSHA violations a necessary or implied component of its power
to award contracts to the lowest responsible bidder? No I if
such a policy were implemented there would be a possibili ty
that a number of contractors would be excluded from the bidding
process and would be ones who would contribute to a determination
of the lowest contract price. Such a policy could drastically
effect the possibili ty of obtaining the "lowest responsible
bidder" and could frustrate the purpose of the competitive
bidding requirements. Therefore, this policy cannot be implied
from any expressly granted power to the Board of supervisors.
However, the county can consider the circumstances of a citation
in determining the responsibility of individual bidders and can
determine whether prior violations have material bearing upon
the contractor's ability to carry out the contract on which he
is bidding.

In light of the federal preemption of the field of occupational
health and safety regulation by the adoption of OSHA, and the
approval of Virginia's State Plan under OSHA with Virginia t s
accompanying enforcement responsibilities I is Fairfax County
precluded from making compliance wi th the applicable safety
standards a condition of the contract? No, under the rule
cited in Jones v. Rath Packing Company, 430 U. S. 519, (1977),
the county apparently has not been precluded from making com­
pliance with applicable safety standards a term of the con­
tract.

49. Mr. H. Douglas Hamner, Jr., Director, Department of General
Services; January 15, 1980.

May the Division of Purchases and Supply delegate to State
agencies the authority for procurement of printing from com­
mercial sources or other State agencies wi thout requisi tion
upon the division? No, reading Section 2.1-458 and Section
2.1-460 together, it is required that all printing, et cetera,
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for all the departments, divisions, institutions, offices and
agencies of the state be purchased upon requisition issued by
the Division after competitive bidding (if practicable).

May DPS authorize a state agency to procure printing from other
state agencies without state requisitions upon DPS? Yes,
Section 2.1-465 authorizes DPS to establish criteria and pro­
cedures for the economical operation of State owned printing
facilities. Therefore, in discharge of such responsibility,
DPS may establish criteria and procedures, thereby enabling
State agencies to secure printing through State-owned printing
facilities.

50. Mr. H. Douglas Hamner, Jr., Director, Department of General
Services, June 17, 1980.

The Department of General Services does not have to promulgate
selection procedures for the services of landscape architects.
Section 2.1-548.3 requires State agencies to establish
selection procedures on capital projects in accordance wi th
regulations promulgated by the Department of General Services.
The Code defines the services covered by this statute to in­
clude the practice of architecture, land surveying, and engine­
ering. This narrowly drawn definition does not include land­
scape architectural services (Section 2.1-548.2(3»

A certified landscape architect may not engage in the practice
of architecture or engineering without holding a license to
practice these professions. The practice of architecture or
engineering involves much more complex considerations and the
legislature did not intend for certified landscape archi tects
to perform their services without compliance with the requisite
licensing requirements.


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

