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Report of the Joint Subcommittee Studying the
Desirability of Adopting a Standard
of Comparative Negligence in Virginia

To
The Governor and the General Assembly of Virginia
Richmeond, Virginia
February, 1982
To: The Honorable Charles S. Robb, Governor of Virginia
and

The General Assembly of Virginia

I. INTRODUCTION

At its 1980 regular session the Virginia General Assembly adopted House Joint Resolution No. 45,

which provides as follows:

HOUSE JOINT RESOLUTION NO. 45
Reguesting the Senate and House of Delegates Committees for Courts of Justice to study the
desirability of adopting a standard of comparative negligence for use in tort cases.

WHEREAS, the all-or-nothing rule of contributory negligence may be very harsh on the plaintiff
in some tort cases; and

WHEREAS, the harshness of the contributory negligence rule has not properly been ameliorated
by the several exceptions to the contributory negligence rule developed at common law; and

WHEREAS, regardless of whether the contributory negligence rule or an exception to it applies
in a case, one party or another is often treated unfairly; and

WHEREAS, the federal government and approximately two-thirds of the other states have seen
fit to ameliorate the harsh effects of the contributory negligence rule by adopting some form of
comparative negligence standard; now, therefore, be it

RESOLVED by the House of Delegates, the Senate concurring, That the Committees for Courts of
Justice of the House of Delegates and the Senate are requested to form a joint subcommittee to
study the desirability of adopting a standard of comparative negligence for use in tort cases,
consisting of four (4) members from the House Committee for Courts of Justice; three (3) members
from the Senate Committee for Courts of Justice and four (4) members from the citizenry of the
Commonwealth at large, two (2) of which shall be appointed by the Chairman of the Senate
Committee on Privileges and Elections.

Upon completion of the study, the joint subcommittee shall submit a final report, including
recommended legislatation, to the Governor and the General Assembly.

The joint subcommittee was appointed in April, 1980, with Delegate Bernard S. Cohen as
Chairman, and three meetings of the joint subcommittee were held in July, October and December
of 1980. Other members of the joint subcommittee are Senator Frederick T. Gray, Delegate
Theodore V. Morrison, Jr., Delegate J. Samuel Glasscock, Delegate Raymond R. Robrecht, Senator
William F. Parkerson, Jr., Senator Willard J. Moody, Mr. Garnett S. Moore, Professor Harvey S.
Pearlman, Mr. L. Eldon James, and Dean Thomas A. Edmonds of the University of Virginia School
of Law,

After hearing the views and expert opinions of a number of persons and groups interested in the



subject, the joint subcommittee discussed the matter at considerable length without achieving any
concensus on what, if any, change should be recommended in current Virginia law. It was felt that
additional comment and input from The Virginia State Bar, the Virginia Bar Association, and other
groups within the legal profession not already heard from by the joint subcommittee would be
desirable before formulating final recommendations. Accordingly, a subcommittee consisting of
Senator Frederick T. Gray and Dean Thomas A. Edmonds was appointed at the last meeting of the
joint subcommittee on December 3, 1980. This special subcommiitee was charged with the
responsibility of preparing a brief summary and analysis of present Virginia law, as well as the
various alternatives which have been adopted in other states, and outlining the positive and negative
aspects of each approach. The report of the special subcommittee is to be circulated to the bar for
comment prior to a final meeting of the joint subcommittee during the fall of 1981, at which time
final recommendations under House Joint Resolution No. 45 will be prepared.

After a draft of the special subcommittee report was prepared by Dean Edmonds, Senator Gray
found it necessary to resign from both the special subcommittee and the joint subcommittee because
of personal reasons.

Attached hereto is the report of the special subcommittee. The assistance of Mr. Will Harvey, a
third year student at The T. C. Williams School of Law who served as research assistant to the
special subcommittee, is gratefully acknowledged.

Respectfully submitted,

Thomas A. Edmonds



II. FINDINGS OF THE SPECIAL SUBCOMMITTEE

Presently, Virginia is one of only twelve states that continues to follow the early common law
rule that contributory negligence on the part of a plaintiff suing in tort for damages due to personal
injury or property loss constitutes a complete bar to his recovery. This rule embraces the notion
that one claiming such damages must not, through his own lack of care and diligence, have exposed
himself to the risk of danger which caused his damages. The standard of care required of the
plaintiff does not demand that he absolutely refrain from exposure to harm, but it does require that
the person be as watchful and cautious in avoiding danger as an ordinarily prudent person would
under the same circumstances. Virginia Electric and Power Co. v. Whitehurst, 8 S.E.2d 296, 299 (Va.
1940).

The doctrine is generally traced back to the case of Butterfield v. Forrester , 11 East 60, 103
Eng. Rep. 926 (K.B. 1809). The rule was first adopted in America in a Massachusetts case, Smith v.
Smith , 2 Pick 621 (1824), and was later followed by the rest of the country.

There are a number of reasons advanced in support of the original common law rule. Many are
of historical significance only. For example, the contributory negligence as a bar doctrine was
formulated during the time period in which the industrial revolution was gaining strength; the rule
apparently was designed to provide protection for fledgling industries against plaintiff-minded juries.
A second reason for the rule was simplicity. The courts of the early 19th century felt more
comfortable if they could point to a single principal or primary cause of a loss. Third, the early
common law courts were unable or unwilling to devise a satisfactory method by which damages for
a single, indivisible injury could be divided between two or more parties. Prosser, LAW OF TORTS,
§ 65 (4th Ed. 1971). Finally, another popular rationale was that a plaintiff should not benefit where
his own lack of due care contributed to his injury. This reason is curious, since implementation of
the doctrine effectively benefits the defendant by releasing him from all liability, even though his
lack of due care may also have clearly contributed to the plaintiff’s loss.

Modern justifications for retention of the original common law rule are predicated primarily on
the presence in our tort system of several concepts and factors which are believed to mitigate
against the apparent harshness of the absolute bar rule.

The first of these concepts is the last clear chance doctrine. This limitation on the contributory
negligence rule was first articulated in Davies v. Mann , 10 M. & W. 546, 152 Eng. Rep. 588 (1842),
a scant thirty-three years after the birth of contributory negligence as a bar to recovery. The basic
concept provides that if the jury decides that despite the plaintiff’s contributory negligence the
defendant could nevertheless have avoided the accident, then the defendant’s negligence becomes
the proximate cause of the plaintiff’'s damages. Thus, last clear chance shifts the entire burden of
the loss back to the defendant, despite some culpability on the part of the plaintiff.

It has been argued that last clear chance is in fact a form of comparative negligence analysis.
The jury compares the actions of both parties and determines the most significant proximate cause
of the incident. The engrafting of last clear chance in practically every American jurisdiction was
an admission that strict adherence to the contributory negligence as a bar doctrine was simply too
harsh in some cases. However, while the jury in such cases is allowed to compare the parties’
actions to determine whether the burden of loss should be carried by plaintiff or defendant, the end
result is still unfair. One party or the other must carry the entire responsibility for an accident,
even though both may have been culpable.

A second ameliorating factor often cited is the jury system. Even assuming the harshness and
unfairness of the original common law rule as formulated, many persons see no need for any
express change because the jury is thought in appropriate cases to ignore the letter of the law in
order to mete out what they feel is justice. According to this view, jurors are often either unable to
comprehend or unwilling to follow the trial judge’s instructions on proximate cause, contributory
negligence, or last clear chance. While they listen to the instructions given, they proceed to ignore
the legal refinements and render compromise verdicts based upon their own ideas of justice. Thus, a

plaintiff’s contributory negligence seldom bars recovery altogether. Powell, Contributory Negligence:
A Necessary Check on the American Jury , 43 A.B.A.J. 1005 (1957).

While it cannot be denied that juries sometimes ignore the instructions given them, this can
hardly be a rationale for retaining a rule of law. Reliance on a jury’s refusal to follow instructions



is at best a questionable form of mitigation. Certainly -not all jurors ignore the instructions.
Furthermore, if the jury does have a tendency to ignore or minimize the plaintiff’'s contribution, a
comparative negligence system would better allow the jury to do justice to both parties and follow
the instructions given. Endorsing the method employed now causes the law to tolerate “blatant jury
departure from even-handed application of the legal rules of negligence and contributory negligence,
with the consequence that a kind of rough apportionment of damages occurs, but in an unpoliced,
irregular, and unreasonably discriminatory fashion.” Keeton, Comments on Maki v. Frelk -
Comparative v. Contributory Negligence: Should the Court or Legislature Decide? , 21 Vand. L. Rev.
906, 916 (1968). Such a system cannot help but detract from the public’s confidence that our laws
are administered in a just and consistent manner.

Some persons opposed to changing the original common law rule base their argument on the
fact that lawyers, judges and others who must function within our tort system are used to working
with the present rules, as well as a fear that fundamental changes could increase the number and
size of damage awards and thus lead te increased liability insurance premiums. All of the evidence
received to date by the joint subcommittee, however, suggests that states which have departed from
the common law rule have been pleased with the results. No state has experienced insurmountable
difficulties of a technical nature after modifying its law in this area, and no state has returned to
the original common law rule after making a change. Furthermore, there is simply no evidence that
any of the various modifications which have been adopted in thirty-eight states has caused liability
insurance costs to rise.

A final note regarding the original common law rule: In addition to the thirty-eight states which
have departed from the rule, it has been abandoned in its place of origin by Parliamentary Act, and
comparative negligence is now the order of the day in admiralty cases at the federal level in this
country, as well as in FELA cases. Moreover, Virginia already follows comparative negligence
principles in cases involving railroad employees and certain railroad crossing cases. (§§ 8.01-57
through 8.01-62; 56-416 Code of Virginia).

Assuming then, as the General Assembly apparently did in adopting the language of House Joint
Resolution No. 45, that some change in the contributory negligence as a bar rule in Virginia may be
desirable, the question becomes what should replace it? Changes adopted in other American
jurisdictions range from the so-called “slight in comparison” rule formulated by two mid-western
states to pure comparative negligence now embraced by ten states. A total of four different
approaches to the problem will be examined in the balance of this report, and examples of
-implementing legislation from several states are included in the appendices.

SLIGHT IN COMPARISON APPROACH

Two mid-western states, Nebraska and South Dakota, modified the common law confributory
negligence as a bar rule early in the twentieth century by statute. Both measures originally provided
that when negligence on the part of both parties was established, the plaintiff would not be barred
from recovery if his negligence was determined to be slight and that of the defendant gross in
comparison. In such cases the plaintiff’'s recovery was simply reduced to reflect his contribution to
the loss sustained.

The basic problem with this approach is definitional. What is slight negligence becomes relative,
since the determination of how much negligence is required to overcome the characterization as
“slight” will be made by comparing the plaintiff's negligence with the defendant’s. Thus, plaintiff
may be denied recovery, but at an ill-defined point. The result was numerous appeals in these two
states seeking greater specificity in defining the terms “slight” and ‘“gross.” This led South Dakota to
amend its statute in 1967, basically changing from a “slight/gross” comparison to one in which the
plaintiff will not be barred if his contributory negligence was simply ‘“slight in comparison with the
negligence of the defendant.” The current Nebraska and South Dakota statutes are set out in
Appendix B.

In effect, these two jurisdictions are actually operating on the basis of a limited comparative
negligence system which ameliorates the harshness of the original common law rule, at least in
those extreme cases where the plaintiff’'s contribution has been minimal and the defendant’s
negligence clearly established. Should this approach be adopted in Virginia, it might be wise to
include a provision clearly allocating responsibility to the trier of fact finally to determine how the



plaintiff’s negligence should be characterized in each case, with review and reversal by the trial
judge or an appellate court only in situations where there is no evidence to support the jury’s
conclusion. Indeed, this already appears to be the position of the Virginia Supreme Court under
present law with regard to decisions as a matter of law that a plaintiff was guilty of contributory
negligence. See, e.g., Coleman v. Blankenship Oil Corp. , 267 S.E. 2d 143 (Va. 1980.)

Tennessee is a third state which follows a similar approach, although the focus there is upon
whether or not the plaintiff’'s negligence was a “proximate cause” of his loss. The jury is simply told
that the plaintiff’'s negligence will bar recovery if it is determined to be a proximate cause of his
loss, but that it will not it it is remote when compared with the defendant’s causal negligence. See
Bejach v. Colby , 141 Tenn. 686, 214 S.W. 869 (1919). This is not, of course, a comparative
negligence system, since damages are not apportioned. It does, however, reflect basic dissatisfaction
with the original common law rule.

COMPARATIVE NEGLIGENCE

A total of thirty-five states have expressly adopted one of three basic forms of comparative
negligence to replace the original common law rule under which contributory negligence on the part
of the plaintiff served as a bar to any recovery. Ten of these jurisdictions have opted for pure
comparative negligence, while twenty-five states have chosen to adopt so-called modified comparative
negligence. Within this latter group, thirteen states have chosen a “not-as-great-as” or 49%, approach,
and twelve states have adopted a “not-greater-than” or 509, system.

Under a pure comparative negligence analysis, the trier of fact, after hearing and assessing all
of the evidence, simply assigns a percentage fault factor to each party whose negligence is
determined to have been causally related to the established damages. The total dollar amount of the
damages is also fixed by the trier of fact, and each party is then required to absorb that percentage
of his own proven loss attributable to his negligence as well as to respond in damages for that
percentage of the other party’s proven loss attributable to his negligence. For example, assume that
in an automobile crash the plaintiff is determined to have been 2095 at fault, or negligent, and to
have sustained $10,000 in damages, and the defendant is found to have been 809 at fault, or
negligent, and, upon his counterclaim, is found to have sustained $1,000 in damages. The plaintiff’s
recovery, instead of being barred altogether on the basis of his contributory negligence, would be
reduced to $8,000, and he would be accountable for $200 of the defendant’s loss. The two recoveries
would either be set off or independently enicrceable as judgments, depending upon local procedure.

The modified comparative negligence systems differ in that they prescribe a fault factor or
percentage of negligence for the plaintiff beyond which his recovery will continue to be absolutely
barred as under the original common law rule. In *“not-greater-than” jurisdictions a plaintiff who is
found to have been 50%, at fault or less is permitted to recover on a comparative negligence basis,
while a plaintiff who is found to have been 519 at fault or more is completely barred from
recovery. In “not-asgreat-as” states a plaintiff who is found to have been 49% at fault or less is
permitted to recover on a comparative negligence basis, while a finding that a plaintiff was 509, at
fault or more bars any recovery on his part.

Pure comparative negligence was first adopted by statute in Mississippi just after the turn of the
century. The current version of the Mississippi provision appears in Appendix A. The most recent
adoptions have occurred in Florida, California and Illinois by judicial decisions modifying the
original common law rule.

Proponents of the pure form of comparative negligence contend that it is the most equitable
method of adjusting losses between two or more parties, each of whose negligence has contributed
to the loss-producing incident. The trier of fact, in a comprehensive review of the conduct of all of
the parties, can determine the loss sustained by each and the proportion of fault attributable to
each. Each party is then required to absorb a portion of his own loss and to compensate others for
a portion of their losses based upon the percentage of negligence assigned to him. No party is
penalized except to the extent of his own misconduct, and all parties are required to bear the full
consequences of their misconduct.

Critics of pure comparative negligence, including supporters of one or the other of the two
modified comparative negligence systems, take the position that one who has contributed in a



substantial manner to his own ioss simply should not be permitted to recover any part of that loss,
and that the pure system serves to reward carelessness and ignores the value of encouraging
prudent behavior. They point out that a plaintiff found to have been 90% at fault with $100,000 in
damages could recover under the pure comparative negligence system from a defendant who was
only 10% at fault with ncminal damages. Proponents, however, would respond that the plaintiff in
such a case would be required to absorb 90% of his own loss, as well as bear 90% of whatever
damages the defendant could establish; this result is unlikely to be viewed as rewarding carelessness
or encouraging imprudent conduct. Moreover, the original common law rule and both modified
comparative negligence systems could equally be viewed as encouraging misconduct by allowing a
clearly negligent defendant to escape all responsibility for his actions on the basis of the plaintiff’s
contributory negligence. It is questionable in the minds of some whether conduct is seriously
influenced on the basis of which approach obtains in a given jurisdiction. Others would hold,
however, that imposing liability on a defendant is likely to have a greater impact on the defendant’s
behavior than denying recovery to the plaintiff is likely to have on the plaintiff’s behavior. This is
because the defendant’s liability is based on conduct that puts other persons at risk. If he is not
liable for the injuries he inflicts on others, he has no incentive to be careful. The negligence of the
plaintiff, on the other hand, is conduct that places him at risk. Regardless of whether he can
recover from the defendant, one has some incentive to avoid injuring himself — we all recognize
that money damages will never fully compensate for the pain and disability associated with injury.
Thus if there is a choice required between imposing liability on a defendant to encourage safer
conduct toward others and denying liability to an injured plaintiff to encourage him to be more
careful on his own account, it can be argued that the tort system would be better served by
imposing liability on the defendant. Some would contend that this is the major theoretical
justification for a rule of comparative negligence.

As previously intimated, the modified comparative negligence systems are philesophically rooted
in the notion that while some relief is clearly in order from the harshness of the original common
law rule, nevertheless a plaintiff who has contributed in a major way to his own loss should not be
permitted to recover. This is obviously a compromise position which lies somewhere between pure
comparative negligence and the “slight in comparison” approach.

A focal point for much of the criticism of the modified forms of comparative negligence has
been the fact that once the magic trigger point has been reached, a contributorily negligent plaintiff
is then barred from any recovery and a demonstrably negligent defendant is completely exonerated.
This problem is especially acute in the “not-as-great-as” or 49%, system in view of the tendency of
the jury to decide upon a 50/50 allocation of fault in close or problematic cases, resulting in a
complete bar to any recovery by the plaintiff. Examples of both kinds of modified systems are
contained in appendices C and D.

Two principal reservations have been advanced about adoption of any form of comparative
negligence: (1) That the number of claims filed and the size of awards would increase, leading to
more court congestion and higher liability insurance premiums, and (2) That needless complexity
and confusion would be injected into a relatively simple and easily understood area of the law.
Studies conducted in a number of adopting states, however, have effectively refuted these claims,
and no adopting state has returned to the common law rule after making a change. See, e.g.,
Rosenburg, Comparative Negligence in Arkansas: A Before and After Survey , 13 Ark. L. Rev. 89
(1959); Note, Comparative Negligence - A Survey of the Arkansas Experience, 22 Ark. L. Rev. 692
(1969); Peck; Comparative Negligence and Automobile Liability Insurance , 58 Mich. L. Rev. 689
(1960). Moreover, the insurance industry has failed to document any instance in any of the
thirty-five adopting states of increased liability insurance premiums attributable to the change.

There are, of course, a number of technical questions which must be addressed when
comparative negligence is being considered. For example: Will juries be permitted to return general
verdicts, or will special verdicts be required in order to be certain how the jury intended to allocate
fault and adjust the damages? Will the concept of joint and several liability be preserved, or will
.some type of comparative fault principle be adopted, making each person responsible only for that
portion of the damages attributable to him? If joint and several liability remains, are any
adjustments in the law relating to contribution required, and what is the effect of a settlement by
plaintiff with one of several defendents? What becomes of related concepts such as assumption of
risk and last clear chance?

Some jurisdictions have chosen to deal with some or all of these questions in the adopting



statute iwself, and several of the provisions reproduced in the appendices provide examples. Other
states have adopted very simple statutes, or have embraced comparative negligence by judicial
decision, leaving it to subsequent judicial treatment to fill the interstices. This is a decision which
would have to be made in drafting any implementing legislation for Virginia.

Appended to this report also are comments submitted by the Virginia Association of Defense
Attorneys and the insurance industry. These comments were received by the joint subcommittee at
its final meeting on December 22, 1981. One idea injected by these comments is to move all the
way to a no-fault insurance system, and two possible no-fault proposals submitted by the insurance
industry are attached, along with the present Florida no-fault provisions.

III. CORRESPONDENCE RECEIVED BY THE SUBCOMMITTEE
(attached)



The University of lowa

lowa City, lowa 52242

College of Law 1847

December 2, 1981

Mr. Oscar R. Brinson

Staff Attorney

Joint Subcommittee Studying
Comparative Negligence

General Assembly Building

910 Capitol Street

Richmond, VA 23208

Dear Mr. Brinson:

I recently wrote Chairman Cohen explaining that I am on a one year
leave of absence from the University to teach at the University of Iowa
and am not in a position to attend committee meetings. I did receive a
copy of Dean Edmonds report and decided to write my observations to you
for whatever use the committee may desire. At the outset I should observe
that if the issue were raised and I were present I would vote in favor
of recommending enactment of a "pure" form of comparative negligence or,
that failing, a modified approach.

My comments on the report are threefold:

(1). On page 6, I believe the suggestion as to the standard for
review by the trial or appellate court of jury decisions should be deleted.
I suspect Virginia already has a significant body of law on that issue and
I see no reason why some special rule should be applied here.

(2). On page 7, I would delete the reference to Tennessee.
It is not a comparative negligence rule in that, to my understanding,
damages are not apportioned.

(3). On page 10, it is observed that the liability rule may not
have an effect on conduct. I do not believe that to be the case.

I would add to the report the observation that imposing liability on a
defendant is likely to have a greater impact on the defendant's behavior
than denying recovery to the plaintiff is likely to have on the plaintiff's
behavior. This is because the defendant's liability is based on conduct
that puts other persons at risk. If he is not liable for the injuries he
inflicts on others he has no incentive to be careful. The negligence of
the plaintiff, on the other hand, is conduct that places himself at risk.
Regardless of whether he can recover from the defendant, one has some in-
centive to avoid injuring himself -- we all recognize that money damages
will never fully compensate for the pain and disability associated with
injury. Thus if there is a choice required between imposing liability on
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Mr. Oscar R. Brinson
December 2, 1981
Page 2

a defendant to encourage safer conduct toward others and denying liability
to an injured plaintiff to encourage him to be more careful on his own

account, the Commonwealth would be better served by liability on the
defendant.

I suggest this above analysis is the major theoretical justification
for a rule of comparative negligence.

I am sorry that I will be unable to attend the December meeting. I
wish the committee well in its deliberation, and if I can be of further

service from this distance please let me know.

Sincerely,

Harvey S. Perlman
Ida Beam Dist. Visit. Professor of Law

HSP/cjj

cc: The Honorable Bernard Cohen
Dean Thomas Edmonds
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December 22, 1981

Honorable Bernard S. Cohen
House of Delegates

General Assembly Building
910 Capitol Street
Richmond, Virginia 23219
Dear Mr. Cohen:

The Virginia Association of Defense Attorneys wishes
to express its opposition to the adoption of a comparative
negligence system for Virginia. With the exception of
the adoption of the Virginia Malpractice Review Panel legis-
lation, it seems that every change in the law in the last
few years had as its underlying purpose to make the recovery
of damages in personal injury and wrongful death actions
easier.

While the VADA had no guarrel with the removal of the
monetary limitation on actions for wrongful death, the
present statute subverts the purpose of the original
wrongful death statute. Lord Campbell's Act attempted to
compensate the statutory heirs of the deceased for the
monetary losses which they had sustained by reason of his
death. The Virginia statute goes far beyond this purpose
and not only permits recovery even in cases where the heirs
have suffered no economic loss but also imposes no limit
upon the amount which may be recovered for loss of
companionship, etc. The General Assembly has repealed
the guest statute which had its origin in common law.

Title 8.01 grants great latitude in forum selection.
Further, Title 8.01 permits the plaintiff to take a nonsuit
where the statute of limitations previously would have run.
Nonsuits made some sense when discovery was not permitted
and surprise was the order of the day, but they have no
place in present day practice.

While the Supreme Court prompted by the existence of
insurance took the lead in abolishing inter-spousal immunity
in automobile cases, the Legislature followed suit and
adopted a statute formalizing the abolition of the doctrine
of inter-spousal immunity and extending it to all negligence
cases.
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Honorable Bernard S. Cohen
Page 2
December 22, 1981

In other subtle ways, the right of recovery by injured
parties has been enhanced. The Collateral Source Rule has
been around for years but the adoption of the statutes
prohibiting subrogation on hospitalization and medical
expense policies and medical payment provisions of auto-
mobile policies has had the effect of permitting injured
parties to recover twice and sometimes three times for
the same expenses.

In summary, it appears to the defense bar that monetary
recoveries in negligence cases have become easier with each
session and that the justification for these actions is
rooted in the fact that insurance is available in most
cases. However, it seems that the Legislature has not
given proper consideration that every statute which makes
recovery for personal injuries easier has to increase in
some measure the cost of insurance for the citizens of
Virginia.

Several years ago, the insurance industry came to the
Legislature with a proposal on no-fault insurance which
would have permitted every person injured in an automobile
accident to recover their medical expenses but would have
reduced the amount that might be recovered for pain and
suffering. The Legislature showed very little enthusiasm
for any such legislation, yet this committee now has under
consideration a proposal that Virginia adopt some system
of comparative negligence. While the insurance industry
cannot produce statistics which show the extent to which
liability premiums will be affected by the enactment of a
comparative negligence statute, it is obvious that any
system of comparative negligence will have an adverse
impact on automobile insurance premiums. First, any
comparative negligence system is bound to require more
investigation by the insurer and its counsel. Further, a
study done in Arkansas indicates that attorneys are more
likely to take plaintiffs' cases than they were before,
that there are more settlements and that plaintiffs
generally recover in more cases. All of these factors lead
to the inescapable conclusion that automobile insurance has
to be more expensive under a comparative negligence system.
Moreover, contributory negligence will no longer form the
basis for summary judgment. The issues of primary and
contributory negligence will always be sumitted to the
jury for an apportionment of fault.

13



Honorable Bernard S. Cohen
Page 3
December 22, 1981

Advocates of comparative negligence have suggested that
it is fairer because it allocates fault, yet many statutes
preserve joint and several liability. If the goal of com-
parative negligence is the appointment of fault, then joint
and several liability must be eliminated. A person who is
responsible for 20% of the fault should be responsible to
pay for only 20% of the damages regardless of the fact that
the other defendant may be insolvent, uninsured or protected
by some specific defense such as workmen's compensation.

The fact that 38 other states have adopted some system
of comparative negligence does not necessarily mean that
Virginia should follow suit. A number of states have
adopted no-fault laws but that has not influenced our
legislature nor should it. Yet, slowing but inevitably
Virginia has moved toward a system under which every
injured party is compensated regardless of fault. If this
Committee is of a mind to recommend a further move in
this direction, then the Virginia Association of Defense
Attorneys would recommend that the Committee present a
specific legislative proposal which can be submitted to
the bar for its comment. The VADA does not like to be
in the position of being a nay-sayer. However, each time
the General Assembly has considered a change in the laws
which affect personal injury cases, the balance is almost
always tipped in favor of those who are asserting the
claims rather than in favor of those who pay for those
injuries through the purchase of insurance. On the other
hand, each time the defense bar has supported legislation
which would aid the defendant such as the elimination of
place of employment as a potential venue and the repeal
of the statutory prohibition against mostion for summary
judgment based on discovery depositions, the General
Assembly seems disinclined to follow the arguments advanced
by the defense bar. We hope that our comments in respect
to comparative negligence will receive more favorable
consideration.

Sincerely,

VIRGINIA ASSOCIATION OF DEFENSE
ATTORNEYS

— o~ 7

a o . \/l
By '\_ . N4z "-«.'A" N/‘._’,}"_/Z}__

J. J,HCoréon, IV
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TELEX 82-7414

December 22, 1981

Honorable Bernard S. Cohen
House of Delegates

General Assembly Building
910 Capitol Street
Richmond, Virignia 23219

Re: Comparative Negligence
Dear Mr. Cohen:

The report prepared for your committee by Dean Thomas A.
Edmonds clearly seems to suggest that comparative negligence
is an idea whose time has arrived. However, it recites the
history of the development of the doctrine of contributory
negligence and the reasoning supporting its development which
seems to be as valid today as it was when it was adopted.

The public continues to complain about the rise in insur-
ance premiums for all types of liability insurance. Since
insurance is nothing more than a mechanism for spreading the
losses, the high cost of insurance, particularly automobile
insurance, seems to suggest that juries are as plaintiff-minded,
it not more plaintiff-minded, today than they were when the
doctrine of contributory negligence was adopted. Secondly,
our litigation has become so complex that we owe an obligation
to keep the guestions which must be decided by a jury as simple
as possible. If the courts of the nineteenth century were more
comfortable if they could point a single principal or primary
cause of a loss, present-day juries may well be similarly
comforted.

The nineteenth century courts did no more than recognize
a system of discipline which is as accepted today as it was
then. How many times have each of us seen a child go crying
to his mother because some other child has struck him? If the
child who was struck was teasing the other, the parent's response
is "you brought it on yourself" even though the provocation did
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not justify the response. Where several children in a family
are throwing a ball around the living room when all have been
told by their parents that ball throwing must be done outside,
the one who happens to miss the ball which then breaks the
mother's Ming vase does not receive more punishment than his
siblings.

The contributory negligence system does not "benefit" the
defendant by releasing him from all liability. Where two parties
are both at fault, to suggest that the defendant benefits simply
because he prevails in a case in which the plaintiff was
contributorily negligent conveniently ignores the fact that
the defendant had the same right to assert a claim for his
injury or damage but is also denied the same. This "curious
rationale" seems to suggest that the first party to the court
house loses a benefit while the other party gains some benefit.
The plain truth is that both parties are equally penalized
because each is denied his right of recovery if he was guilty
of negligence which proximately contributed to cause his injuries.

Common law is an evolutionary process and it is constantly
changing. Concepts, such as last clear chance, have emerged
not as an effort to mitigate against the apparent harshness of
contributory negligence but becuase of the requirement that
a party's negligence, whether primary or contributory, be a
proximate cause of the injury. To suggest that the doctrine
of last clear chance and other doctrines are simply efforts
to ameliorate the harshness of the doctrine of contributory
negligence is a simplistic explanation to a very complex problem.
Proximate cause is a legitimate question to be decided by a jury.
A last clear chance situation is not the only time where a jury
may conclude that the plaintiff's negligence did not contribute
to his injury.

Everyone concedes that juries sometimes apply their own
system of comparative negligence and refuse todeny the plain-
tiff's recovery where he has been severely injured and may not
be equally culpable with the defendant. Juries sometimes ignore
the instruction which reguires that they not be influenced by
their sympathy for one of the parties. Yet no one suggests
that the instruction that a jury should not be influenced by
the sympathy for one of the parties should be eliminated. The
plain truth is that juries always apply their own system of
justice. Those who advocate the adoption of a system of
comparative negligence admit that, where the plaintiff's
negligence is very slight in relation to the defendant's negli-
gence, the jury seldom penalizes the plaintiff by concluding
that he is 5% to 10% negligent. Moreover, they admit that if
a jury is told that a plaintiff will be denied recovery if he
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is 50% negligent they will vary the allocation of negligence
to make sure that the plaintiff is permitted some recovery.
Proponents assert that some type of comparative negligence
system is fairer, but a system which permits a plaintiff who
is 90% negligent to recover for any injury hardly seems fair.
Further, permitting one who is 49% negligent to recover
slightly over half of his claimed injuries when the defendant
who is 51% negligent is denied any recovery is also unfair.
Is not a fairer system one which says to the parties that if
you contributed at all to your injury you may not recover?

The report suggests that there can be an easy transition
to a system of comparative negligence and that it will have no
effect on insurance liability rates. It ignores however valid
points which have been raised by those opposed to the change.
There were two surveys in Arkansas after the adoption of a
comparative negligence system and the second survey clearly
indicates that a comparative negligence system makes more
cases acceptable to plaintiffs' lawyers, and that courts must
obviously spend more time dealing with personal injury cases
under a comparative negligence system. Historically, in Virginia,
a very small percentage of personal injury claims end up in
litigation, much less go to trial, and the adoption of a
comparative negligence system will not significantly change
this. While insurers may be more inclined under comparative
negligence to offer settlements in cases which they consider to
be cases of contributory negligence, more cases will be accepted
by plaintiffs' attorneys and they will be more likely to take
those cases to trial since the likelihood of their losing
altogether will be reduced. The second Arkansas study clearly
indicates that the bar, regardless of its orientation, concluded
that comparative negligence had a significant impact on their
practice. To sweep aside financial considerations by simply
saying that the insurance industry has been unable to document
the effect on premiums of the change from a contributory to
a comparative system begs the gquestion. The industry clearly
stated that the adoption of a pure comparative negligence system
will have at least a 10% impact on liability premiums in the
fist year. The industry further pointed out that because of
other changes in market conditions from year to year it is
impossible to determine what effect the adoption of some sort
of modified comparative negligence system will have on
liability premiums. The insurance industry has indicated that
claims asserted in comparative negligence jurisdictions require
more investigation. Under the present system, where there is
a clear defense of contributory negligence, the investigation
may be rather superficial. On the other hand, where insurers
are required to compare the fault of their insured against the
fault of the claimant, considerable investigation is necessary
to determine in whose favor the balance is likely to be tipped.
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Moreover, the Arkansas study indicates that more verdicts are won
by the plaintiffs under a comparative negligence system and that
those verdicts are higher. 1If those conclusions are correct,

it is simply inescapable that the change from a contributory
neligence system to a comparative negligence system must have-
some adverse impact on liability premiums. The fact that the
insurance industry is unable to quantify the extent to which
liability premiums will be affected does not justify a conclu-
sion that there will be no impact. If the liability premium

for every one of the approximately 3,000,000 automobile owners
in Virginia went up only $10, the cost of the consuming public
would be $30,000,000.

A decision as to whether Virginia should adopt comparative
negligence cannot be made in the abstract for its acceptability
to the bar and to the General Assembly will depend on what
decisions are made in respect to other matters. If the purpose
of a comparative negligence system is truly to allocate fault,
then joint and several liability must be abolished. A defend-
ant who is 20% negligent should not be held liable for more
than his fair share of a judgment recovered by the innocent
plaintiff against two defendants simply because the co-defendant
had inadequate insurance coverage. Nor should a manufacturer
be held liable for the entire injury suffered by a plaintiff
where the major fault lay with the plaintiff's employer which
removed or failed to provide an appropriate protective device
simply because the employer's liability is limited to workmen's
compensation. This committee must deal with the thorny questions
of what to do about joint and several liability, apportioning
of the fault among all responsible parties, proximate cause,
res judicata and estoppel by judgment as well as the defenses
of last clear chance and others before it can make a valid
determination of whether a system of comparative negligence
should be adopted. It needs to decide whether Interrogatories
are to be submitted to the jury and, if so, whether the jury is
to be permitted to apply the formula or whether that is to be
left to the trial judge. This committee cannot ask the bar or
the General Assembly to buy a pig in a poke. One only need
recall that the appeal to the bar of the concept of intermediate
appellate court depends on how that court is to function.

In conclusion, the impetus for comparative negligence has
its roots in the fact that there is often liability insurance
applicable to losses of all kinds. It is submitted that if it
were not for the invention of the automobile and the providing
of automobile liability insurance, the gquestion of comparative
negligence would never have been considered. The Committee
should not lose sight of what liability insurance was intended
to do. It was never intended as a means by which to compensate .
injured parties. It was intended as a means by which a person
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could protect himself from liability to a party injured by the
person's negligence. If however automobile insurance for
example is to be viewed as a means by which injured parties
are to be compensated, then logic suggests that this committee
should recommend some type of no-fault legislation under which
every injured party would be compensated. This is an option
which the General Assembly has been unwilling to consider. If
this committee is not willing to consider the option, does it
not have the obligation to recommend as a part of any com-
parative negligence legislation the repeal of the collateral
source rule and those statutes prohibiting subrogation for
medical payments so that the only true losses will be allocated
and double and triple recovery as now permitted will be
eliminated?

If this committee is going to submit a report to the Legis-
lature on comparative negligence, the insurance industry suggests
that arguments, both pro and con, should be fairly set forth
and that, the report set forth explicitly how the important
corrollary issues will be addressed so that comparative negli-
gence can be judged in the appropriate context.

For those of us who have represented the insurance industry
before this committee, we wish to acknowledge with appreciation
the courtesy of the Committee in allowing us to express our
views both in this letter and in presentations before the Committee.

Sincerely,

AMERICAN INSURANCE ASS
7

ON ]
R

James C. Roberts

ALLIAXNCE OF MUTUAL INSURERS

By

C. William Waechter, Jr.

STATE FARM MUTUAL AUTOMOBILE INS. CO.

P—

By l —;—4 (:l‘ . [\VN ——

Philip B. Morris

-

NATIQNAL'ASSQCIATIQN,QF IﬁDEPENDENT‘INSURERS

By Moo ‘\’A e -
pak Henry -H. McVey, III
cc: Members of Committee

19



Ezecutsve Commuttee CHARLES E. CARTER

1800 Kent Street. Suite 1001 Danville, Virginia 24541

VirginiaTrial Lawyers BETTY A, THowrson i P Prev

Association v 1 e . 1 tocen rows

President-eiect Post Office Box 5127

P.O. Box 5127 / Charlottesville. vn'glnla 22905 Post Office Box 848 Chariontesville. Va. 22905

Past Presidents
GEORGE E. ALLEN. SR.
(1885-1972)

SIDNEY H. KELSEY
Norfolk

EMANUEL EMROCH
Richmond

STANLEY E. SACKS
Norfolk

WILLIAM A. PERKINS, JR.
Charlottesville

LOUIS B. FINE

Norfolk

L. LEE BEAN

Arlington

STANLEY ]. BANGEL
Portsmouth

DON P. BAGWELL, SR.
Halifax

THOMAS V. MONAHAN
Winchester

DAVID B. KINNEY

Arlington

WILLIAM POFF
RICHARD E. RAILEY
Courtland
WILLARD . MOODY
Portsmouth

F. RODNEY FITZPATRICK
Roai

noke
E. GERALD TREMBLAY
Charloctesville
KENNETH E. TRABUE
Roanoke

VEY B. COHEN
Arlingvon
JAMES G. WELSH
Saaunton
GEORGE B. ANDERSON
Danville
Vice Presidents at Large
GEORGE E. ALLEN, JR.
Richmond

ROBERT S. COHEN
Norfoik

GEORGE W. WOOTEN
Roancke .

Governors at Large
JAMES A. EICHNER
Richmond

WALTER H. EMROCH
Richmond

MORRIS H. FINE
Norfolk

ROBERT T. HALL
Fairfax

WILLIAM A. JULIAS
Harmisonburg
ROBERT W. MANN
Marminsville

ROGER W. MULLINS
Tazewell

NORMAN OLITSKY
Porstmouth

ALAN B. RASHKIND
Norfolk

HUGH A. WEST
Suffolk

Distnct Governors

IST STEPHEN M. SMITH
Hampton

IND JEFFREY A. BREIT
Norfolk

SRD JOHN H. HERBIG
Richmond
4TH MICHAEL J. BLACHM/
Portsmouth
STH WATKINS M. ABBITT
Appomattox
6TH JOSEPH R. JOHNSON.
Lynchburg
TTH M.E. 'DICK’ GIBSON. ]
Charlottesville
§TH JOHN H. DUVALL
Alexandria
9TH G. C. JENNINGS

- Marion
10TH JOHN P. ELLIS
Arlington

Young Tnal Lawyers Section
DONALD W. LEMONS - CH.
Richmond

Executtve Director Emertus
] WESTWOOD SMITHERS

Pariiamentaran
PAUL WHITEHEAD. SR.

Winchester, Virginia 22601
PH. (804) 296-8404

February 2, 1982

Honorable Bernard S. Cohen
General Assembly Building
210 Caritol Street
Richmond, Virginia 23219

Dear Celegate Cohen:

The Virginia Trial Lawyers Association supports
the adoption of a system of comparative negligence in
Virginia. We endorse the thorough and well-documented
report prepared by Dean Edmonds of the special sub-
committee, and we believe it speaks eloquently of the
need for commarative negligence in Virginia.

The report documents the fact that some form of
comparative negligence has been adopted by the citizens
of 38 states. No one would suggest that Virginia
should adopt comparative negligence merely 'to jump on
the bandwagon,' but the fact that it works and works
well, according to the report, in 38 states, estab-
lishes that it is a viable alternative to the rule of
contributory negligence in Virginia. In addition, the
report provides persuasive evidence indicating that it
is a preferable alternative.

Opponents of the concept in Virginia pose many
arguments in opposition to comparative negligence.
Most of these arguments fall into three general cate-
gories: (1) comparative negligence favors plaintiffs;
(2) comparative negligence would cause insurance
premiums to go up; and (3) there would be difficulties
in applying the new concept in actual cases.

Before attempting any specific discussion on the
merits of comparative negligence or points of opposi-
tion to it, it should be noted that VTLA's analysis of
whether or not Virginia should adopt comparative
negligence proceeds from this basic question: "All
things considered, will comparative negligence provide
better justice for Virginia citizens than a liability
system based on negligence/contributory negligence?"
We believe the answer to this question is an unequivo-
cal, "Yes."
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Civil suits for damages in Virginia are based on the common law
notion of fault, i.e., that he who negligently causes damages should
bear the burden of monetary reparations. Dean Edmonds' report traces
the development of the fault doctrine and the various concepts (e.g..,
last clear chance) that have been engrafted onto the law of negligence
in an attempt to maintain a fair balance of justice between parties
who sue and parties being sued. It is our firm position that fault
must remain as the cornerstone of tort law, but contrary to those who
oppose comparative negligence, we submit that comparative negligence
is a truer fault system than are the negligence/contributory negli-
gence standards ot current law.

Under current law, juries are supposed to decide whether the
defendant negligently caused the plaintiff's injury, and in cases
where contributory negligence is a defense, whether plaintiff's
alleged contributory negligence interposed in the chain of causation
in a manner and in a degree sufficient to relieve the defending party
of liability. Theoretically, the jury will then decide whether or not
plaintiff is contributorily negligent and then, depending on this
decision, whether plaintiff gets all or nothing.

But many lawyers agree that this is not what happens, because the
cases that go to trial rarely present clear cut factual situations.
Instead, juries often seem to apply their own ad hoc, undisclosed
rules of comparative negligence to apportion fault as seems fair under
the circumstances. Thus, although it may seem that plaintiff's own
negligence is slight, the jury may return with a verdict favoring
defendant, or although it may seem that plaintiff's negligence is
great, the jury may return with a verdict favoring plaintiff.

It may seem that the foregoing is an excellent argument for
maintaining the present system, which seemingly provides justice to
parties based on a rough and ready system of comparative negligence.
When properly analyzed, however, we think the apparent strengths of
the current system actually are weaknesses and that the current rules
are seriously deficient in at least four major respects:

1. Undisclosed vs. Disclosed Standards - While the propensity
of juries to apply their own standards may "do justice" in
individual cases, it also may lead them to do injustice in
just as many cases. While no one has greater respect for
juries than VTLA's members, we think the jury system would
be strengthened if jurors were given an articulated standard
of comparative negligence on which to base decisions. We
believe this would provide more uniform justice and would
allow counsel ard parties to predict with greater certainty
the result of individual cases.
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Rule of Law - To the degree that juries ignore the court's
instructions in individual cases, this should be viewed as a
weakness in our system of justice rather than a strength.

If they ignore or "bend" the rules of law, the question must
be whether the rules adequately serve the needs of our
society. A related question is whether citizens can respect
rules that they find necessary to subvert, whether done
unconsciously or consciously.

Bar's Responsibility - We think that the law should provide
articulable standards that citizens can understand and will
follow because the law serves their needs. If the Bar
tacitly agrees that current rules don't meet these criteria,
we think the Bar has not lived up to its responsibility. A
deficiency in the current situation, therefore, is a facet
of a larger problem often pointed to by the public: that
lawyers make laws and retain laws that don't make sense to
the public. While we do not suggest that rules of law
should be adopted or changed by reference to public opinion
polls, we think comparative negligence meets the criteria
suggested at the outset of this paragraph, while current
rules do not.

Rules that Work - As stated above, we believe that the
current negligence/contributory negligence rules work only
because juries often disregard the rules. VTLA's position
is that comparative negligence would provide, in fact,
articulated rules similar to those that juries often apply
on an ad hoc basis. These standards would be completely
understandable to juries and would be completely consistent
with the notions of fault so deeply ingrained into our legal
system. Those who argue that juries would not be able to
understand comparative negligence and would not be
comfortable applying it seem to be arguing out of the other
side of their months when they concede that juries have been
applying similar standards all along. Perhaps it is more
appropriate to concede that juries have been wiser than
lawyers in understanding how to apply fault concepts in
modern society.

We submit that comparative negligence dispenses equal justice to
both plaintiffs and defendants, because, as stated above, fault would
be apprortioned to each party as the facts of the case dictate. It is
difficult to see why it is unfair to require the parties to a lawsuit
to pay the share of damages proportional to their share of fault.

" However,

it is much easier to see how it is unfair to require a plain-

tiff to absorb all the loss, no matter what his share of the fault, or
to regquire a defendant to pay for all the loss, even though the
plaintiff may have had some culpability.
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The real, but unstated, premise of the opposition's argument
seems to be that comparative negligence is unfair to defendants
because they have a better deal under the present all or nothing rule
than do plaintiffs. That is, that it is far more likely that defen-
dants will pay nothing under the present rule than that plaintiffs
will receive all. It is hardly surprising that defendants prefer this
situation, but hardly an argument against the rule of comparative
negligence which, as stated above, requires parties to pay according
to their share of fault.

While financial considerations must weigh heavily in any legisla-
tive decision, there is no evidence that the adoption of comparative
negligence has caused liability insurance premiums to increase in any
adopting state, as Dean Edmonds' report states on page 4 and again at
page 11. ©Unfortunately, although insurers are always eager to pose
the threat of increased insurance premiums, they are equally reluctant
to offer any hard data as to why the increases will be necessary.

Dean Edmonds' comprehensive report concludes that the experience of
other states is that there have been no increases in rates attribut-
able to comparative negligence. On the other hand, in spite of the
fact that comparative negligence has been adopted in 38 states and in
some states for more than 20 years, insurers, many of whom do business
throughout the nation, have no data to support their threat that
premiums will increase.

While we do not pretend to understand the arcane accounting tech-
niques that insurers use to justify rate increases, it seems logical
to suppose that rates depend sofmewhat on the ratio of dollars paid out
to premiums collected. It would seem to be a simple matter to see how
this ratio was affected, if at all, by the adoption of comparative
negligence in other states and also to determine whether the rates in
those states compare unfavorably to those in Virginia. The fact that
this information is not available suggests to us that Dean Edmonds'
report is correct.

As shown in Dean Edmonds' report, some states have adopted com-
parative negligence by means of simple, one-part statutes, while
others have preferred a more elaborate statutory scheme. While either
approach may leave some unanswered questions, this certainly should be
no bar to the legislation. Almost all legialation leaves some un-
answered questions, as, for example, did the Medical Malpractice
Review Panel legislation. With comparative negligence, the Bar will
have ample precedents in the case law of 38 states to offer guidance,
or, if the Committee patterns its legislation after that of a parti-
cular state, it can be guided by the experience of that state.
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In summary, VTLA reaffirms our belief that negligence law in
Virginia should be firmly grounded on the notion of fault and that
fault should be determined by juries in individual cases. Further, we
believe that fault should be determined not on an all or nothing basis
or by some undisclosed standards adopted by a particular jury, but by
articulated standards that apportion fault in a manner consonant with
today's society. No evidence has been presented that comparative
negligence will increase insurance premiums or create unsolvable
problems in negligence law. Finally, there is overwhelming evidence
that comparative negligence will provide equal justice for those of
Virginia's citizens who become involved in negligence lawsuits,
whether they be plaintiffs or defendants.

For all these reasons, the Virginia Trial Lawyers Association
supports the adoption of a comparative negligence standard in Vir-
ginia, and we wish to have on record that we believe any form of
comparative negligence is preferable to current law.

In closing, we congratulate your Committee for the excellent work
you have done throughout the past year, and we express our gratitude
for your courteous attention to our position in this matter.

Very truly yours,

2%25252%?44/4225224¢4~5=

W. Roger Adams
Executive Director

WRA/a
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Respectfully submitted,
Bernard S. Cohen, Chairman
Thomas E. Edmonds
J. Samuel Glasscock
L. Eldon James
Willard J. Moody
Garnett S. Moore
Theodore V. Morrison, Jr.
William F. Parkerson, Jr.
Harvey S. Pearlman

Raymond R. Robrecht
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APPINDIX A

PURE COMPARATIVE NEGLIGENCE

*MISSISSIPPI

8 11-7-15. Contributory negligence no bar to recovery of damages:
jury may diminish damages.

In all actions herecafter brought for personal injuries, or wher
such injuries have resulted in death, or for injury to property,
the fact that the persen injured, or the owner of the property, c.
person having control over the property may have been guilty of
contributory negligence shall not bar a recovery, but damages shu

be diminished by the jury in proportion to the amount of negligen. .

attributable to th: person injured, or the owner of the property,
or the person huving control over the property.



APPENDLX B

SLIGHT IN CoMPARISON

SOUTH DAKOTA

20-9-2. Comparative negligence -- Reduction of damages.

In all actions brought to recover damages f{or injuries to a
person or to his property cuausced by the negligence of another,
the fact that the plaintiff may have been guilty of contributory
negligence shall not bar a recovery when the contributory negli-
gence of the plaintiff was slight in comparison with the negli-
gence of the defendant, but in such case, the damages shall be
reduced in proportion to the amount of plaintiff's contributory
negligence.

NEBRASKA

25-1151. Actions for injuries to person or property; contri-
butory negligence; comparative negligence.

In all actions brought to recover damages for injuries to a
person or to his property caused by the negligence or act or
omission giving rise to strict liability in tort of another, the
fact that the plaintiff may have been guilty of contributory negli-
gence shall not bar a recovery when the contributory negligence
of the »nlaintiff wus slight and the negligence or act or omission
giving rise to strict liability in tortl of the defendant was gross
in comparison, but the contributory negligence of the plaintiff
shall b: considered by the jury in the mitigation of damages in
proportion to the amount of contributory negligencec attributable
to the »laintiff; and all questions of negligence or act or omissio:.
giving rise to strict liability in tort and contributory negligencec
shall be for the jury.



APPENDLX C

NOT GREATiR TIIAN

TEXAS

Art. 2212a. Comparative neglicnce; contribution among joint
tortfeasors.

Modified comparative negligence

Section 1. Contributory negligence shall not bar recovery in
an action by any person or party or the legal representative of
any person or party to recover damages for negligence resulting
in death or injury to persons or property if such negligence is
not greater than the negligence of the person or party or persons
or parties against whom recovery is sought, but any damages
allowed shall be diminished in proportion to the amount of negli-
gence attributed to the person or party recovering.

Contribution among joint tort-feasors
Section 2. (a) In this section:

(1) "Claimant'" means any party seeking relief, whether he is
a plaintiff, counterclaimant, or cross-claimant.

(2) "Defendant' includes any party from whom a claimant seeks
relief.

(b) In a case in which there is more than one defendant, and
the claimant's negligence does not excccd the total negligence of
all dcfendants, contribution to the damages awarded to the claiman:
shall be in proportion to the percentage of negligence attributabl.
to each defendant.

(c) Each defendant is jointly and severally liable for the cnti.2
amount of the judgment awarded the claimant, except that a defendao. -
whose negligence is less than that of the claimant is liable to the
claimunt orly for that portion of the judgment which representis th
percentage ol negligence attributable to him.

(d) If an alleged joint tort-feasor pays an amount to a claiman:
in scttlemcnt, but is ncver joined as a party defendant, or having
been joined, 1s dismissced or nonsuited after settlement with the
claim:nt (tfor which recason the existence and amount of his negli-
gence are not submitted to the jury), cach defendant is entitled
to deduct from the amount for which he is liable to the claimant a
percertage of the amount of the settlement based on the relation-
ship the defendant’'s own negligence bears to the total negligence
of all defendants.



(e) If an alleged joint tort-tfceasor makes a scettlement with
a claimant but nevertheless is joined as a party defendant at
the time of the submission of the case to the jury (so that the

existence and amount of his negligenc arce submitted to the jury .
and his percentage of negligence is found by the jury, the settiLi:

ment is a complete release of the portion of the judgment attri-

butable to the percentage of negligence found on the part of tha:

joint tort-feasor.

(f) If the application of the rules contained in Subsections
(a) through (e) of this section results in two claimants being
liable to each other in damages, the claimant who is liable for
the greater amount is entitled to a credit toward his liability
in the amount of damages owed him by the other claimant.

(g) All claims Tor contribution between named defendants in =i

primary suit shall be determined in the primary suit, except thua:
a named defendant may proceed against a person not a party to th-.
primary suit who has not effected a settlement with the claimant.

OHIO

315.19 Contributory negligence not bar to recovery; damages
to be diminished; calculation; procedures.

Sec. 2315.19 (A)(1) In negligence actions, the contributory
negligence of a person does not bar the person or his legal re-
presentative from recovering damages that have directly and
proximately resulted from the negligence of one or more other
persons, 1f the contributory negligence of the person bringing
the action was no greater than the comvined negligence of all

othcr persons from whom recovery is sought. However, anyv damage
reccverable by the person bringing the action shall be diminishc.

by an amount that is proportionately equal to his percentage of
negligence, which percentage is determined pursuant to division

(B) of this section. This section does not apply to actions des-

crited in Scction 4113.03 of the revised code.

() If recovery for damages determined to be directly and
proximately caused by the negligence of more than onc person is
all owed under division (A)(1) of this section, each person again

whon recovery is allowed is liable Lo the person bringing the ac:

for @ portion ol the total damages allowed under that division.

portion of damages lor which cach person is liable is calculated
multiplying the total damages allowed by a fraction in which the
num -rator is the persson's percentage ol negligence, which perce:
is c¢etermined pursuant to division (B3) of this section, and the

denominator is the total of the percentages of negligence, which
percentages are determined pursuant to division (B) of this sect

.0nN
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to be attributable to all persons from whom recovery is allowed.
Any percentage of negligencoe attributable to the person bringing
the action shall not be included in the total of percentages of

negligence that is the denominator in the fraction.

(B) In any negligence action in which contributory negligence
is asserted as a defensec, the court in a nonjury trial shall make
findings of fact, and the jury in a jury trial shall return a
gencral verdict accompanied by answers to interrogatories, that
shall specify:

(1) The total amount of damages that would have been recover-
able by the complainant but for his negligence;

(2) The percentage of negligence that directly and proximately
caused the injury, iun relation to one hundred per cent, that is
attributable to each party to the action.

(C) After the court makes its findings of fact or after the
jury returns its general verdict accompanied by answers to inter-
rogatories, the court shall diminish the total amount of damages
recoverable by an amount that 1s proportionately equal to the
percentage of negligence of the person bringing the action, which
percentage is determined pursuant to division (B) of this section.
If the percentage of the negligence of the person bringing the
action is greater than the total of the percentages of the negli-
gence of all other persons from whom recovery is sought, which
percentages are determined pursuant to division (B) of this sectioi.
the court shall enter a judgment for the persons against whom re-
covery 1is sought.

NEW HAMPSHIRE

507:7-a [New] Comparative Negligence.

Contributory negligence shall not bar recovery in an action by
any plaintiff, or his lecgal representative, to recover damages
for negligence resulting in death, personal injury, or property
damage, if such negligence was not grcater than the causal negli-
gence of the defendant, but the damages awarded shall be dimin-
ished, by general verdict, in proportion to the amount of negli-
genee attributed to the plaintift; provided that where recovery

is allowed aprainst more than one defendant, cach such defendant
shall be liante for that proportion of the total dollar amount
avarded as dwmages in the ratio of the amount of his causal negli-
gonce to the amount of causal negligence attributed to all defend-
ants coainst whom recovery i3s allowed.  The burden of proof as to

the existence or amount of causal negligence alleged Lo be attri-
butable to a party shall rest upon the party making such allega-
tion. This section shall govern all actions arising out of in-
juries and other damages sustained on and after August 12, 1969,
and nocne othor.



APPENDINX D

NOT AS GRIAT AS

KANSAS

60-258a. Contributory negligence as bhar to recovery in civil
actions abolished, when; award of damages based on comparative
negligence; imputation of negligence, when; special verdicts and
findings; Jjoinder of parties; proportioned liability.

(a) The contributory negligence of any party in a civil action
shall not bar such party or said party's legal representative
from recovering damages for negligence resulting in death, personal
injury or property damage, if such party's negligence was less than
the causal negligence of the party or parties against whom claim
for recovery is made, but the award of damages to any party in such
action shall be diminished in proportion to the amount of negligenc.
attributed to such party. If any such party is claiming damages
for a decedent's wrongful death, the negligence of the decedent, i1
any, shall be imputed to such party.

(b) Where the comparative negligence of the parties in any such
action is an issue, the jury shall return special verdicts, or in
the absence of a jury, the court shall make special findings, detex
mining the percentage of negligence attributable to each of the
parties, and determining. the total amount of damages sustained by
each of the claimants, and the entry of judgment shall be made by
the court. No general verdict shall be returned by the jury.

(c) On motion of any party against whom a claim is asserted for
negligence resulting in death, personal injury or property damage,
any other person whose causal negligence is claimed to have contri-
buted to such death, personal injury or property damage shall be
joined as an additional party to the action.

(d) Where the comparative negligence of the parties in any actic.
is an 1issue and recovery is allowced against more than one party,
each such party shall be liable for that portion of the total doll:u-
amount awarded as damages to any claimant in the proportion that th
amount of his or her causal negligence bears to the amount of the
causal negligence attributed to all parties against whom such re-
covery 1is allowed.

INALO

6-801. Conparative ncgli gence -- Effect of contributory neglige:.

Contributory negligence shall not bar recovery in an action by a:
person or his legal representative to recover damages for negligen:



or gross negligence resulting in death or in injury to person or
property, if such negligence was not as great as the negligence
or gross negligence of the person against whom recovery is sought,
but any damages allowed shall be diminished in the proportion to
the amount of negligence attributuable to the person roecovering.
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LD0991 ATTACEMENT # 1

1 HOUSE BILL NO. 359

2 Offered January 31, 1974

3 A BILL to amend and reenact §§ 38.1-5, 38.1-21, 38.1-98.1, 38.1-282, 38.1-381, 38.1-381.4,

4 38.1-381.5, 46.1-1, 46.1-167.2, 46.1444, 46.1-472, 46.1-504 and 46.1-506, as severally

5 amended, of the Code of Virginia relating to definitions of kinds of insurance;

6 definitions of the transacting of insurance business in this State; liability insurance on

7 motor vehicles, aircraft and watercraft; standard provisions; “omnibus clause”;

8 uninsured motorist coverage; the right of an insurer to receive credit for other

9 " medical expense insurance; grounds and procedure for cancellation of or refusal to
10 renew motor vehicle insurance policies and procedures for review by Commissioner
11 of Insurance; the definition of “financial responsibility”; the definitions of “insured
12 motor vehicle” and “uninsured motor vehicle”; and relating to certain agreements
13 that policies of automobile insurance must contain; and to further amend the Code of
14 Virginia by adding a section numbered 46.1-390.1, relating to the construction of
15 Chapter 6 of Title 46.1; and to further amend the Code of Virginia by adding in
16 Chapter 8 of Title 38.1 an article numbered 4.1, consisting of sections numbered 38.1-
17 389.3 through 38.1-389.27, relating to compensation of motor vehicle accident victims
18 through the prompt and efficient reparation of losses from accidental bodily injuries
19 and deaths arising out of the maintenance or use of a motor vehicle without regard
20 to fault of the injured person and in relating to security required therefor; and to
21 repeal §§ 38.1-380.1 and 38.1-381.2 of the Code of Virginia, relating to optional
22 coverages to be afforded with motor vehicle liability insurance policies and rights in
23 subrogation of automobile liability medical benefit insurer to recover from third
24 parties.
25

Patrons-Messrs. Slayton, DeBruhl, Ball, Stambaugh, Fickett,

26

27 Ragsdale, Barry, Jones, G. W., Dillard, Garland, Callahan,
28 Pickett, Councill, Mann, Mrs. Hailey, Messrs. Grayson,
29 Reynolds, Mrs. Scott, Messrs. Thomas, Elliott, Robrecht,
30 Stafford, Cranwell, and Dickinson

31

32 Referred to the Committee on Corporations, Insurance and Banking

[
w

34 Be it enacted by the General Assembly of Virginia:

35 1. That §§ 38.1-5, 38.1-21, 38.1-98.1, 38.1-282, 38.1-381, 38.1-381.4,
36 38.1-381.5, 46.1-1, 46.1-167.2, 46.1-444, 46.1-472, 46.1-504 and 46.1-
37 506, as severally amended, are amended and reenacted and that the
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1 Code of Virginia is further amended by adding a section numbered
2 46.1-390.1 and by adding in Chapter 8 of Title 38.1 an article num-
3 bered 4.1, consisting of sections numbered 38.1-389.3 through 38.1-
4 389.27, as follows:

5 § 38.1-5. Accident and sickness.—Accident and sickness insur-
6 ance means and includes insurance against loss resulting from sick-
7 ness, or from bodily injury or death by accident or accidental
8 means, or both , but does not mean or include the kind or kinds of insurance required
9 by the provisions of Article 4.1 of Chapter 8 of this title.

10 § 38.1-21. Motor vehicle and aircraft.—Motor vehicle and air-
11 craft insurance means and includes insurance against:
12 (1) Loss of or damage resulting from any cause to motor vehi-

13 cles, which shall include trailers, or semitrailers or other attach-
14 ments designed for use in connection therewith, or aircraft and their
15 equipment, and against legal liability of the insured for loss or dam-
16 age to the property of another resulting from the ownership, main-
17 tenance or use of motor vehicles or aircraft and against loss, dam-
18 age or expense in.cident to a claim of such liability, and

19 (2) Legal liability of the insured, and liability arising under
20 paragraph (b) of § 38.1-381 and against loss, damage, or expense in-
21 cident to a claim of such liability, arising out of the death or injury
22 of any person resulting from the ownership, maintenance or use of
23 motor vehicles or aircraft, and including the kind or kinds of insurance required
24 by the provisions of Article 4.1 of Chapter 8 of this title, but not including any
25 kind of insurance specified in § 38.1-17.

26 Any policy of motor vehicle and aircraft insurance eewvering le-
27 gel Liability of the insured under paragraph (2) of this seetion and k-
28 ability arising under paragraph (b) of § 38-1-381-as defined under para-
29 graph (2) of this section may include appropriate provisions whereby the
30 insuring company assumes the obligation of payment of medical,
31 hospital, surgical and funeral expenses arising out of the death or
32 injury of any person, and any such policy of motor vehicle insurance
33 may include appropriate provisions whereby the insuring company
34 assumes the obligation of payment of weekly indemnity or other
35 specific benefits to persons who are injured and specific death bene-
36 fits to dependents, beneficiaries or personal representatives of per-
37 sons who are Kkilled, if such injury or death is caused by accident
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1 and sustained while in or upon, entering or alighting from, or
2 through being struck by a motor vehicle, provided that such obliga-
3 tions are irrespective of any legal liability of the insured or any
4 other person.
5 § 38.1-98.1. Enjoining unlicensed foreign or alien companies
6 from transacting business in State.—Whenever a foreign or alien in-
7 surance company not licensed to do an insurance business in this
8 State shall engage in any insurance transaction or do any insurance
9 business in this State, the Commission shall have jurisdiction and
10 the powers of a court of equity to issue, on its own motion or on
11 motion of any party in interest, temporary or permanent injunctions
12 restraining such insurance company from engaging in any such in-
13 surance transaction or business.
14 For the purposes of this section, the following acts, effected by
15 mail or otherwise, shall constitute the transacting of an insurance
16 business in this State: (1) the issuance or delivery of contracts of in-
17 surance to residents of this State or to corporations authorized to do
18 business therein; (2) the solicitation of applications for such con-
19 tracts; (3) the collection of premiums, membership fees, assess-
20 ments or other considerations for such contracts; or (4) the transac-
21 tions of any other insurance business in connection with such
22 contracts.

23 Process may be served in accordance with § 13.1-119 of this
24 Code or any other manner prescribed by law.
25 This section shall not apply to any life insurance or annuity

26 company organized and operated, without profit to any private
27 shareholder or individual, exclusively for the purpose of aiding edu-
28 cational or scientific institutions organized and operated without
29 profit to any private shareholder or individual by issuing insurance
'30 and annuity contracts only to or for the benefit of such institutions
31 and individuals engaged in the service of such institutions, provided
32 such company snall be deemed, as to all Virginia policyholders and
33 contract holders, to have appointed the clerk of the Commission its
34 attormey for service of process in Virginia, such appointment to be
35 irrevocable and to bind the company and any successors in interest
36 and to remain in effect as long as there is in force in this State any
37 contract made by that company or any obligation arising therefrom;
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1 nor shali this section apply to any insurance or annuity contracts is-
2 sued by any such life insurance or annuity company; nor shall it ap-
3 ply to the following acts or transactions: (1) the procuring of a pol-
4 icy of insurance upon a risk within this State where the applicant is
5 unable to procure coverage in the open market with a company or
6 companies licensed to do business in this State and is otherwise in
7 compliance with article 3.1 (§ 38.1-314.1 et seq.), chapter 7, Title
8 38.1; (2) contracts of reinsurance; (3) transactions in this State in-
9 volving a policy lawfully solicited, written and delivered outside of
10 this State covering only subjects of insurance not resident, located,
11 or to be performed in this State at the time of issuance of such pol-
12 icy; (4) transactions in this State involving group or blanket insur-
13 ance and group annuities where the group or blanket policy of such
14 insurance or annuities was lawfully issued and delivered in a state
15 where the company was authorized to transact business; (5) the filing
16 by an insurance company of the forms referred to in § 38.1-389.6 (f); €<6)-(6) the pro-
17 curing of contraéts of insurance issued to an ‘“‘industrial insured” as
18 hereinafter defined. For the purposes of this section an “‘industrial
19 insured” is an insured (a) who procures the insurance of any risk or
20 risks by use of the services of a full-time employee acting as an in-
21 surance manager or buyer, (b) whose aggregate annual premiums
22 for insurance on all risks total at least twenty-five thousand dollars,
23 and (c) who has at least twenty-five full-time employees.
24 Nothing in this section shall apply to nonprofit Railroad Broth-
25 erhood or other similar fraternal organizations.
26 § 38.1-282. Insurance transacted through resident agents or
27 company representatives.—Except as otherwise provided in this ti-
28 tle, no insurance company, other than a mutual company, shall
29 transact insurance in this State except through regularly constituted
30 resident agents licensed in this State; and no mutual insurance com-
31 pany shall transact insurance in this State except through regularly
32 constituted resident agents licensed in this State, or through its offi-
33 cers or employees who are licensed as company representatives. The
34 filing by an insurance company of the forms referred to in § 38.1-389.6 (f) shall not consti-
35 tute the transacting of insurance in this State.
36 § 38.1-381. Liability insurance on motor vehicles, aircraft and
37 watercraft; standard provisions; ‘“‘omnibus clause’; uninsured mo-
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1 torist coverage.—(a) No policy or contract of bodily injury liability
2 insurance, or of property damage liability insurance, covering liabil-
3 ity arising from the ownership, maintenance or use of any motor ve-
4 hicle, aircraft or any private pleasure vessel, ship, boat or other
5 watercraft, shall be issued or delivered in this State to the owner of
6 such vehicle, aircraft or such watercraft, or shall be issued or deliv-
7 ered by any insurer licensed in this State upon any motor vehicle,
8 aircraft or any private pleasure vessel, ship, boat or other water-
9 craft then principally garaged or docked or principally used in this
10 State, unless it contains a provision insuring the named insured and
11 any other person responsible for the use of or using the motor vehi-
12 cle, aircraft or private pleasure vessel, ship, boat or other watercraft
13 with the consent, expressed or implied, of the named insured,
14 against liability for death or injury sustained, or loss or damage oc-
15 casioned within the coverage of the policy or contract as a result of
16 negligence in the operation or use of such vehicle, aircraft or such
17 watercraft by the named insured or by any such person; provided,
18 that every automobile liability insurance policy or contract, or en-
19 dorsement thereto, insuring private passenger automobiles princi-
20 pally garaged and/or used in Virginia, and every policy of liability
21 insurance, contract or endorsement thereto insuring aircraft, pri-
22 vate pleasure vessels, ships, boats or other watercraft principally
23 docked or used in Virginia, when the named insured is an individual
24 or husband and wife, which includes, with respect to any liability in-
25 surance provided by the policy, contract,or endorsement for use of a
26 nonowned automobile, aircraft or private pleasure watercraft, any
27 provision requiring permission or consent of the owner of such au-
28 tomobile or such watercraft in order that such insurance apply shall
29 be construed to include permission or consent of the custodian in
30 such provision requiring permission or consent of the owner; pro-
31 vided, however, that in the case of aircraft liability insurance, such
32 policy or contract may contain the exclusions enumerated in § 38.1-
33 389.2; provided, however, notwithstanding any other provisions of
34 law, no policy or contract shall require pilot experience greater than
35 that prescribed by the Federal Aviation Agency, except for those pi-
36 lots operating air taxis.
37 (al) Nor shall any such policy or contract relating to ownership,
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1 maintenance or use of a motor vehicle be so issued or delivered un-
2 less it contains an endorsement or provision insuring the named in-
3 sured and any other person responsible for the use of or using the
4 motor vehicle with the consent, expressed or implied, of the named
9 insured, against liability for death or injury sustained, or loss or
6 damage occasioned within the coverage of the policy or contract as
7 a result of negligence in the operation or use of such vehicle by the
8 named insured or by any such person, notwithstanding the failure
9 or refusal of the named insured or such other person to cooperate
10 with the insurer under the terms of the policy; provided, however,
11 that if such failure or refusal prejudices the insurer in the defense of
12 an action for damages arising from the operation or use of such mo-
13 tor vehicle, then this endorsement or provision shall be void.
14 (a2) Any endorsement, provision or rider attached to, or in-
15 cluded in, any such policy of insurance which purports or seeks in
16 any way to limit or reduce in any respect the coverage afforded by
17 the provisions required therein by this section shall be wholly void.
18 (a3) Such policy or contract of bodily injury liability insurance,
19 or of property damage liability insurance, which provides insurance
20 to a named insured in connection with the business of selling, re-
21 pairing, servicing, storing or parking motor vehicles, against liabil-
22 ity arising from the ownership, maintenance or use of any motor ve-
23 hicle incident thereto shall contain a provision that the insurance
24 coverage applicable to such motor vehicles afforded a person other
25 than the named insured and his employees in the course of their em-
26 ployment, including a motor vehicle loaned or leased to such other
27 person as a convenience during the repairing or servicing of a motor
28 vehicle for such other person, shall not be applicable if there is any
29 other valid and collectible insurance applicable to the same loss cov-
30 ering such other person under a policy with limits at least equal to
31 the financial responsibility requirements specified in § 46.1-504 of
32 the Code of Virginia.
33 In the event that such other valid and collectible insurance has
34 limits less than the financial responsibility requirements specified in
35 § 46.1-504 of the Code of Virginia, then the coverage afforded a per-
36 son other than the named insured and his employees in the course
37 of their employment shall be applicable to whatever extent may be
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1 necessary to equal the financial responsibility requirements speci-
2 fied in § 46.1-504 of the Code of Virginia.
3 (a4) Any policy or contract of bodily injury liability insurance or
4 of property damage liability insurance shall exclude coverage to
9 persons other than named insured, directors, stockholders, partners,
6 agents or employees thereof, or residents of the same household of
7 either, while such person is employed or otherwise engaged in the
8 business of selling, repairing, servicing, storing or parking motor ve-
9 hicles if there is any other valid or collectible insurance applicable
10 to the same loss covering such person under a policy with limits at
11 least equal to the financial responsibility requirements specified in §
12 46.1-504 of the Code of Virginia.
13 In the event that such other valid and collectible insurance has
14 limits less than the financial responsibility requirements specified in
15 § 46.1-504 of the Code of Virginia, then the coverage afforded a per-
16 son other than the named insured while such person is employed or
17 otherwise engaged in the business of selling, repairing, servicing,
18 storing or parking motor vehicles shall be applicable to whatever
19 extent may be necessary to equal the financial responsibility re-
20 quirements specified in § 46.1-504 of the Code of Virginia.
21 (b) Nor shall any such policy or contract relating to ownership,
22 maintenance or use of a motor vehicle be so issued or delivered un-
23 less it contains an endorsement or provisions undertaking to pay the
24 insured all sums which he shall be legally entitled to recover as
25 damages from the owner or operator of an uninsured motor vehicle,
26 within limits which shall be no less than the requirements of § 46.1-
27 1 (8), as amended from time to time, of the Code herein; provided,
28 however, that said insured, after January one, nineteen hundred
29 sixty-seven, shall be offered the opportunity to contract, at an addi-
30 tional premium, for limits higher than those provided in § 46.1-1 (8)
31 so long as such limits do not exceed the limits of the automobile lia-
32 bility coverage provided by such policy. Such endorsement or provi-
33 sions shall also provide for no less than five thousand dollars cover-
34 age for injury to or destruction of the property of the insured in any
35 one accident but may provide an exclusion of the first two hundred
36 dollars of such loss or damage.
37 (c) As used in this section, the term “bodily injury’’ shall include
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1 death resulting therefrom, the term ‘“insured’ as used in subsections
2 (b), (d), (f), and (g) hereof, means the named insured and, while resi-
3 dent of the same household, the spouse of any such named insured,
4 and relatives of either, while in a motor vehicle or otherwise, and
9 any person who uses, with the consent, expressed or implied, of the
6 named insured, the motor vehicle to which the policy applies and a
7 guest in such motor vehicle to which the policy applies or the per-
8 sonal representative of any of the above; and the term “uninsured
9 motor vehicle” means a motor vehicle as to which there is no (i)
10 bodily injury liability insurance and property damage liability insur-
11 ance both in the amounts specified by § 46.1-1 (8), as amended from
12 time to time, or (ii) there is such insurance but the insurance com-
13 pany writing the same denies coverage thereunder for any reason
14 whatsoever including failure or refusal of the insured to cooperate
15 with such company, (iii) there is no bond or deposit of money or se-
16 curities in lieu of such bodily injury and property damage liability
17 insurance, and (iv) the owner of such motor vehicle has not quali-
18 fied as a self-insurer under the provisions of § 46.1-395. A motor ve-
19 hicle shall be deemed to be uninsured if the owner or operator
20 thereof be unknown; provided that recovery under the endorsement
21 or provisions shall be subject to the conditions hereinafter set forth.
22 There shall be a rebuttable presumption that a motor vehicle is
23 uninsured if the Corr'{missioner of the Division of Motor Vehicles
24 certifies that, from the records of the Division of Motor Vehicles, it
295 appears: (i) that there is no bodily injury liability insurance and
26 property damage liability insurance, both in the amounts specified
27 by § 46.1-1 (8), covering the owner or operator thereof; or (ii) that
28 no bond has been given or cash or securities delivered in lieu of such
29 insurance; or (iii) that the owner or operator of such vehicle has not
30 qualified as a self-insurer in accordance with the provisions of §
31 46.1-395.
32 (d) If the owner or operator of any motor vehicle which causes
33 bodily injury or property damage to the insured be unknown, the in-
34 sured or someone on his behalf, in order for the insured to recover
35 under the endorsement, shall report the accident as required by §
36 46.1-400, unless such insured is reasonably unable to do so, in which
37 event the insured shall make such report as soon as reasonably
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1 practicable under the circumstances.
2 (e) If the owner or operator of any vehicle causing injury or
3 damages be unknown, an action may be instituted against the un-
4 known defendant as “John Doe” and service of process may be
5 made by delivery of a copy of the motion for judgment or other
6 pleadings to the clerk of the court in which the action is brought and
7 service upon the insurance company issuing the policy shall be
8 made as prescribed by law as though such insurance company were
9 a party defendant. The insurance company shall have the right to
10 file pleadings and take other action allowable by law in the name of
11 John Doe.
12 (el) Any insured intending to rely on the coverage required by
13 paragraph (b) of this section shall, if any action is instituted against
14 the owner or operator of an uninsured motor vehicle, serve a copy
15 of the process upon the insurance company issuing the policy in the
16 manner prescribed by law, as though such insurance company were
17 a party defendant; such company shall thereafter have the right to
18 file pleadings and take other action allowable by law in the name of
19 the owner or operator of the uninsured motor vehicle or in its own
20 name; provided, however that nothing in this paragraph shall pre-
2] vent such owner or operator from employing counsel of his own
22 choice and taking any action in his own interest in connection with

23 such proceeding.

24 This subsection shall not apply to any cause of action arising
25 prior to April twenty-seven, nineteen hundred fifty-nine.
26 (f) Any insurer paying a claim under the endorsement or provi-

27 sions required by paragraph (b) of this section shall be subrogated
28 to the rights of the insured to whom such claim was paid against the
29 person causing such injury, death or damage and such person’s in-
30 surer, notwithstanding that it may deny coverage for any reason, to
31 the extent that payment was made; provided, that the bringing of an
32 action against the unknown owner or operator as John Doe or the
33 conclusion of such an action shall not constitute a bar to the in-
34 sured, if the identity of the owner or operator who caused the injury
39 or damages complained of becomes known, from bringing an action
36 against the owner or operator theretofore proceeded against as
37 John Doe, or such person’s insurer denying coverage for any reason;
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1 provided, that any recovery against such owner or operator, or in-
2 surer as heretofore referred, shall be paid to the insurance company
3 to the extent that such insurance company paid the named insured
4 in the action brought against such owner or operator as John Doe,
9 except that such insurance company shall pay its proportionate part
6 of any reasonable costs and expense incurred in connection therew-
7 ith including reasonable attorney’s fees. Nothing in an endorsement
8 or provisions made under this paragraph nor any other provision of
9 law shall operate to prevent the joining in an action against John
10 Doe of the owner or operator of the motor vehicle causing such in-
11 jury as a party defendant and such joinder is hereby specifically au-
12 thorized.
13 (g) No such endorsement or provisions shall contain any provi-
14 sion requiring arbitration of any claim arising under such
15 endorsement or provisions, nor may anything be required of the in-
16 sured except the establishment of legal liability, nor shall the in-
17 sured be restricted or prevented in any manner from employing le-
18 gal counsel or instituting legal proceedings.
19 (h) The provisions of paragraphs (a) and (b) of this section shall
20 not apply to any policy of insurance to the extent that it covers the
21 liability of an employer under any workmen’s compensation law,
22 but no provision or application of this section shall be construed to
23 limit .the liability of the insurance company, insuring motor vehicles,
24 to an employee or other insured under this section who is injured by
25 an uninsured motor vehicle.
26 (i) No policy of insurance shall exclude coverage to an employee
27 of the insured in any controversy arising between employees, even
28 though any one employee shall be awarded compensation as pro-
29 vided in Title 65.1 of the Code of Virginia.
30 (j) All references in this section to policies or contracts of bodily injury insurance
31 covering liability arising from the ownership, maintenance or use of any motor vehicle
32 shall also refer to and be deemed to include any policy or contract providing the security
33 required by Article 4.1 of this chapter, and ali such policies or contracts of insuraace skall
34 be subject to the provisions of said article. ‘
35 § 38.1-381.4. Automobile liability insurer not to receive credit
36 for other medical expense insurance.—On and after January one,
37 nineteen hundred sixty-nine no policy or contract or bodily injury li-
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1 ability insurance, or of property damage liability insurance which
2 contains any representation by an insurance company to pay medi-
3 cal expenses incurred for bodily injury caused by accident to the in-
4 sured or relative or any other person coming within the provisions
9 thereof, shall be issued or delivered by any insurer licensed in this
6 State upon any motor vehicle then principally garaged or principally
7 used in this State, if such policy provides for credit against such
8 medical expense coverage for other medical expense insurance to
9 which such injured person may be entitled. Nothing herein shall be
10 construed to allow such injured person to collect more than his ac-
11 tual medical expenses as a result of such accident from any one or
12 combination of all policies providing automobile medical payment
13 coverage applicable to such accident , except as permitted under the provi-
14 sions of Article 4.1 of this chapter.
15 § 38.1-381.5. Grounds and procedure for cancellation of or re-
16 fusal to renew motor vehicle insurance policies; review by Commis-
17 sioner of Insurance.—(a) As used in this section the following
18 definitions shall apply:
19 (1) “Policy of automobile insurance’ or “policy’’ means a policy
20 or contract for bodily injury or property damage liability insurance
21 delivered or issued for delivery in this State covering liability arising
22 from the ownership, maintenance or use of any motor vehicle, insur-
23 ing as the named insured one individual or husband and wife resi-
24 dents of the same household, and under which the insured vehicle
25 therein designated is either
26 (i) A motor vehicle of a private passenger or station wagon type
27 that is not used as a public or livery conveyance (which terms shall
28 not be construed to include car pools) nor rented to others, or
29 (ii) Any other four wheel motor vehicle with a load capacity of
30 1500 pounds or less which is not used in the occupation, profession
31 or business (other than farming) of the insured, or as a public or liv-
32 ery conveyance or rented to others. The term ‘“‘policy of automobile
33 insurance” or “policy” as used in this section shall not include (a)
34 any policy issued through the Virginia Automobile Insurance Plan,
33 or (b) any policy insuring more than four motor vehicles, or (c) any
36 policy covering the operation of a garage, sales agency, repair shop,
37 service station, or public parking place, or (d) any policy providing
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insurance only on an excess basis, or (e) any other contract provid-
ing insurance to such named insured even though such contract
may incidentally provide insurance with respect to such motor vehi-

O N

4 cles.

5 (2) “Renewal” or “to renew” means the issuance and delivery

6 by an insurer of a policy superseding at the end of the policy period

7 a policy previously issued and delivered by the same insurer, such

8 renewal policy being written in the same rating program and provid-

9 ing types and limits of coverage at least equal to those contained in
10 the policy being superseded, or the issuance and delivery of a certifi-
11 cate or notice extending the term of a policy beyond its policy pe-
12 riod or term with types and limits of coverage at least equal to those
13 contained in, and written in the same rating program as, the policy
14 being extended; provided, however, that any policy with a policy pe-
15 riod or term of less than twelve months or any policy with no fixed
16 expiration date shall for the purpose of this section be considered as
17 if written for successive policy periods or terms of six months from
18 the original effective date.

19 (2a) “Cancellation” or ‘“‘to cancel’”’ means a termination of a pol-
20 icy during the policy period.
21 (3) “Insurer” means any insurance company, association or ex-

22 change authorized to transact the business of automobile insurance
23 in the Commonwealth of Virginia.

24 (b) This section shall apply only to that portion of a policy of au-
25 tomobile insurance providing the security required by Article 4.1 of this chapter,
26 bodily injury and property damage liability, and uninsured motor-
27 ists coverage.

28 (c) No insurer shall cancel or refuse to renew a policy of auto-
29 mobile insurance solely because of the age, sex, residence, race,
30 color, creed, national origin, ancestry, marital status or lawful occu-
31 pation (including the military service) of anyone who is insured. But
32 nothing contained herein shall require any insurer to renew a policy
33 for an insured where the insured’s occupation has changed so as to
34 materially increase the risk.

35 (d) No insurer shall cancel a policy except for one or more of
36 the following specified reasons;

37 (1) The named insured or any other operator who either resides
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1 in the same household or customarily operates a motor vehicle in-
2 sured under such policy has had his driver’s license suspended or re-
3 voked after the effective date of the policy if said policy has been in
4 effect less than one year or within ninety days prior to the last anni-
5 versary of the effective date if the policy has been in effect longer
6 than one year.
7 . (2) The named insured fails to discharge when due any.of his
8 obligations in connection with the payment of premium for the pol-
9 icy or any installment thereof, whether payable to the company or
10 its agent either directly or indirectly under any premium finance
11 plan or extension of credit.
12 (e) No cancellation or refusal to renew by an insurer of a policy
13 of automobile insurance shall be effective unless the insurer shall
14 deliver or mail, to the named insured at the address shown in the
15 policy, a written notice of the cancellation or refusal to renew. Such
16 notice shall:
17 (1) Be approved as to form by the Commissioner of Insurance
18 prior to its use; ‘
19 (2) State the date, which shall not be less than thirty days after
20 mailing to the insured of the notice of cancellation or notice of re-
21 fusal to renew, on which such cancellation or refusal to renew shall
22 become effective, except that such effective date may be not less
23 than fifteen days from the date of mailing or delivery when the pol-
24 icy is being cancelled or not renewed for the reason set forth in
25 clause (2) of paragraph (d);

26 (3) State the specific reason or reasons of the insurer for cancel-
27 lation or refusal to renew;
28 (4) Advise the insured of his right to request in writing, within

29 ten days of the receipt of the notice, that the Commissioner of Insur-
30 ance review the action of the insurer;

31 (5) Advise the insured of his possible eligiBility for insurance
32 through the Virginia Automobile Insurance Plan.
33 Nothing in paragraph (e) shall prohibit any insurer from includ-

34 ing in the notice of cancellation or refusal to renew any additional
35 disclosure statements required by State or federal laws.

36 (f) Nothing in this section shall apply:

37 (1) If the insurer or its agent acting on behalf of the insurer has
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1 manifested its willingness to renew by issuing or offering to issue a
2 renewal policy, certificate or other evidence of renewal, or has man-
3 ifested such intention in writing to the insured;

4 (2) If the named insured has notified in writing the insurer or its

5 agent that he wishes the policy to be cancelled or that he does not

6 wish the policy to be renewed, or if he fails to accept the offer of the

7 insurer;

8 (3) To any policy of automobile insurance which has been in ef-

9 fect less than sixty days, unless it is a renewal policy. _
10 (g) There shall be no liability on the part of and no cause of ac-
11 tion of any nature shall arise against the Commissioner of insurance
12 or his subordinates; any insurer, its authorized representative, its
13 agents, its employees; or any firm, person or corporation furnishing
14 to the insurer information as to reasons for cancellation or refusal
15 to renew; for any statement made by any of them in complying with
16 this section or for the providing of information pertaining thereto.
17 No insurer shall be required to furnish a notice of cancellation or re-
18 fusal to renew to anyone other than the named insured and the
19 Commissioner of Insurance.
20 (h) Notwithsianding any provision herein contained, any in-
21 sured or his attorney shall, within ten days of the receipt of the no-
22 tice of cancellation or notice of refusal to renew, be entitled to re-
23 quest in writing to the Commissioner of Insurance that he review
24 the action of the insurer in cancelling or refusing to renew the policy
25 of such insured. Upon receipt of such request, the Commissioner of
26 Insurance shall promptly initiate a review to determine whether the
27 insurer’s cancellation or refusal to renew complies with the require-
28 ments of this section. The policy shall remain in full force and effect
29 during the pendency of the review by the Commissioner of Insur-
30 ance except where the cancellation or refusal to renew is for the re-
31 ason set forth in clause (2) of paragraph (d), in which case the pol-
32 icy shall terminate as of the date provided in the notice. Where the
33 Commissioner finds from such review that the cancellation or re-
34 fusal to renew has not been effected in compliance with the require-
35 ments of this section, he shall forthwith notify the insurer and the
36 insured that the cancellation or refusal to renew is not effective.
37 Nothing herein shall be construed as authorizing the Commissioner
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] of Insurance to substitute his judgment as to underwriting for that
2 of the insurer.

3 (i) Each insurer shall maintain for a reasonable period of time

4 not less than two years, records of cancellation and refusal to renew

9 and shall forward to the Commissioner of Insurance, for his use and

6 information purposes only, copies of every notice or statement re-

7 ferred to in paragraph (e) of this section which it shall at any time

8 send to any of its insureds.

9. (J) The provisions of this section shall not apply to any insurer
10 who shall limit the issuance of policies of automobile liability insur-
11 ance to one class or group of persons engaged in any one particular
12 profession, trade, occupation or business. Nothing herein shall be
13 construed to require an insurer to renew a policy of automobile in-
14 surance if the insured does not conform to the occupational or mem-
15 bership requirement of an insurer who limits its writings to an occu-
16 pation or membership of an organization. Nor shall any insurer be
17 required to renew should the insured become a nonresident of Vir-
18 ginia. '

19 (k) All acts and parts of acts are hereby repealed insofar as they
20 are inconsistent herewith. If any provision or clause of this section
21 or application thereof to any person or situation is held invalid, such
22 invalidity shall not affect other provisions or applications of the sec-
23 tion which can be given effect without the invalid provision or appli-
24 cation, and to this end the provisions of this section are declared to
25 be severable.

26 § 46.1-1. Definitions.—The following words and phrases when
27 used in this title shall, for the purpose of this title have the meanings
28 respectively ascribed to them in this section except in those in-
29 stances where the context clearly indicates a different meaning:

30 (1) “Business district”. - The territory contiguous to a highway
31 where seventy-five per centum or more of the property contiguous
32 to a highway, on either side of the highway, for a distance of three
33 hundred feet or more along the highway is occupied by land and
34 buildings actually in use and operation for business purposes.

35 (2) “Chauffeur”. - Every person employed for the principal pur-
36 pose of operating a motor vehicle and every person who drives a
37 motor vehicle while in use as a public or common carrier of persons
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1 or property.

2 (3) “Commission”. - The State Corporation Commission.

3 (4) “Commissioner”. - The Commissioner of the Division of Mo-
4 tor Vehicles of this State.

5 (4a) “Crosswalk”. - (a) That part of a roadway at an intersec-

6 tion included within the connections of the lateral lines of the side-

7 walks on opposite sides of the highway measured from the curbs or,

8 in the absence of curbs, from the edges of the traversable roadway;

9 (b) Any portion of a roadway at an intersection or elsewhere
10 distinctly indicated for pedestrian crossing by lines or other mark-
11 ings on the surface.

12 (4b) “Decal’. - A device to be attached to a license plate that va-
13 lidates the license plate for a predetermined registration period.
14 (5) “Division”. - The Division of Motor Vehicles of this State.

15 (6) “Essential parts”. - All integral parts and body parts, the re-
16 moval, alteration or substitution of which will tend to conceal the
17 identity of a vehicle.

18 (7) “Farm tractor”. - Every motor vehicle designed and used as
19 a farm, agricultural or horticultural implement for drawing plows,
20 mowing machines and other farm, agricultural or horticultural ma-
2] chinery and implements including self-propelled mowers designed
22 and used for mowing lawns.

23 (8) ‘‘Financial responsibility”. - Ability to respond in damages
24 for liability thereafter incurred arising out of the ownership, mainte-
25 nance, use or operation of a motor vehicle, in the amount of twenty
26 thousand dollars because of bodily injury to or death of any one per-
27 son and, subject to such limit for one person, in the amount of forty
28 thousand dollars because of bodily injury to or death of two or more
29 persons in any one accident, and in the amount of five thousand dol-
30 lars because of injury to or destruction of property in any one acci-
31 dent , and ability to respond to the security requirements contained in Article 4 of Chap-
32 ter 8 of Title 38.1 of the Code of Virginia. .

33 (9) “Foreign vehicles”. - Every motor vehicle, trailer or
34 semitrailer which shall be brought into this State otherwise than in
35 the ordinary course of business by or through a manufacturer or
36 dealer and which has not been registered in this State.

37 (10) “Highway”’. - The entire width between the boundary lines
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1 of every way or place of whatever nature open to the use of the pub-
2 lic for purposes of vehicular travel in this State, including the
3 streets, alleys and publicly maintained parking lots in counties, cit-
4 ies and towns.

5 (10a) “Roadway”. - That portion of a highway improved, de-

6 signed or ordinarily used for vehicular travel, exclusive of the shoul-

7 der. A highway may include two or more roadways if divided by a

8 physical barrier or barriers or unpaved area.

9 (10b) “Traffic lane” or “lane”. - That portion of a roadway de-
10 signed or designated to accommodate the forward movement of a
11 single line of vehicles.

12 (10c) ““Shoulder”. - That part of a highway between the portion
13 regularly travelled by vehicular traffic and the lateral curb line or
14 ditch.

15 (11) “Intersection”. - (a) The area embraced within the prolon-
16 gation or connection of the lateral curb lines, or, if none, then the
17 lateral boundary lines of the roadways of two highways which join
18 one another at, or approximately at, right angles, or the area within
19 which vehicles travelling upon different highways joining at any
20 other angle may come in conflict.

21 (b) Where a highway includes two roadways thirty feet or more
22 apart, then every crossing of each roadway of such divided highway
23 by an intersecting highway shall be regarded as a separate intersec-
24 tion. In the event such intersecting highway also includes two road-
25 ways thirty feet or more apart, then every crossing of two roadways
26 of such highways shall be regarded as a separate intersection.

27 (11a) “License plate’. - A device containing letters, numerals or
28 a combination of both, attached to a motor vehicle, trailer or semi-
29 trailer to indicate that such motor vehicle, trailer or semitrailer is
30 properly registered with the Division.

31 (12) “Manufacturer”. - Every person engaged in the business of
32 constructing or assembling motor vehicles, trailers or semitrailers at
33 an established place of business in this State.

34 (12a) “Dealer”. - Every person engaged in the business of buy-
35 ing, selling or exchanging motor vehicles, trailers, and semitrailers
36 in this State and who has an established place of business for such
37 purpose in this State at which place of business the books and re-
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1 cords of such dealer are kept and at which a substantial part of the
2 business of such dealer is conducted.

3 (13) “Metal tires’. - All tires the surface of which in contact

4 with the highway is wholly or partly of metal or other hard, nonresi-

9 lient material.

6 (14) “Motorcycle”. - Every motor vehicle designed to travel on

7 not more than three wheels in contact with the ground and any four-

8 wheeled vehicle weighing less than five hundred pounds and

9 equipped with an engine of less than six horsepower, except any
10 such vehicle as may be included within the term “farm tractor’” as
11 herein defined.

12 (14a) “Motorhome’. - Every private motor vehicle with a nor-
13 mal seating capacity of not more than ten persons, including the
14 driver, designed primarily for use as living quarters for human be-
19 ings.

16 (15) “Motor vehicle”. - Every vehicle as herein defined which is
17 self-propelled or designed for self-propulsion except that the defini-
18 tion contained in § 46.1-389(d) shall apply for the purposes of chap-
19 ter 6 (§ 46.1-388 et seq.) of this title.
20 (15a) ‘“Antique Motor Vehicle”. - Every motor vehicle, as herein
21 defined, which is designated by the manufacturer as a nineteen hun-
22 dred forty-three or prior year model, or which was actually manu-
23 factured in the calendar year nineteen hundred and forty-three or a
24 calendar year prior thereto and is owned solely as a collector’s item,
25 and is used for participation in club activities, exhibits, tours, pa-
26 rades, and similar uses, but in no event used for general transporta-
27 tion, may be classified by the Commissioner as an antique motor ve-
28 hicle.

29 (16) “Nonresident”. - Every person who is not domiciled in this
30 State, except:
31 (a) Any foreign corporation which is authorized to do business

32 in this State by the State Corporation Commission shall be deemed
33 a resident of this State for the purpose of this title; provided, how-
34 ever, that in the case of corporations incorporated in this State but
35 doing business without the State, only such principal place of busi-
36 ness or branches located within this State shall be dealt with as resi-
37 dents of this State.
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1 (b) A person who becomes engaged in a gainful occupation in
2 this State for a period exceeding sixty days, shall be deemed a resi-
3 dent for the purposes of this title.

4 (c) A person who has actually resided in this State for a period

9 of six months, whether employed or not, or who has registered a

6 motor vehicle, listing an address within this State in the application

7 for registration shall be deemed a resident for the purposes of this

8 title.

9 (16a) “Nonresident student”. - Every nonresident person who is
10 enrolled as a full-time student in an accredited institution of learn-
11 ing in this State and who is not gainfully employed.

12 (17) “Operator”. - Every person who drives or is in actual physi-
13 cal control of a motor vehicle upon a highway or who is exercising
14 control over or steering a vehicle being towed by a motor vehicle.

15 (18) “Owner”. - A person who holds the legal title of a vehicle
16 or, in the event a vehicle is the subject of an agreement for the con-
17 ditional sale or lease thereof with the right of purchase upon per-
18 formance of the conditions stated in the agreement and with an im-
19 mediate right of possession vested in the conditional vendee or
20 lessee or in the event a mortgagor of a vehicle is entitled to posses-
21 sion, then such conditional vendee or lessee or mortgagor shall be
22 deemed the owner for the purpose of this title, except that in all
23 such instances when the rent paid by the lessee includes charges for
24 services of any nature or when the lease does not provide that title
25 shall pass to the lessee upon payment of the rent stipulated, the les-
26 sor shall be regarded as the owner of such vehicle and the vehicle
27 shall be subject to such requirements of this title as are applicable
28 to vehicles operated for compensation; provided, however, that a
29 “truck lessor” as hereinafter defined shall be regarded as the owner,
30 and his vehicles shall be subject to such requirements of this title as
31 are applicable to vehicles of private carriers.

32 (18a) “Passenger car’. - Every motor vehicle designed and used
33 primarily for the transportation of not more than ten persons in-

34 cluding the driver, except motorcycles.
35 (19) “Peace” or “police” officers. - Every officer authorized to

36 direct or regulate traffic or to make arrests for violations of traffic

37 regulations.
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1 (20) “Person”. - Every natural person, firm, partnership, associ-
2 ation or corporation.
3 (20a) “‘Pick-up or panel truck”. - Every motor vehicle designed
4 for the transportation of property with a registered gross weight of
5 five thousand four hundred ninety-nine pounds or less.
6 (21) “Pneumatic tires”. - All tires inflated with compressed air.
7 (22) “Private road or driveway”. - Every way in private owner-
8 ship and used for vehicular travel by the owner and those having ex-
9 press or implied permission from the owner, but not by other per-
10 sons.
11 (23) “Reconstructed vehicle”. - Every vehicle of a type required
12 to be registered hereunder materially altered from its original con-
13 struction by the removal, addition or substitution of essential parts,
14 new or used. ‘
15 (24) ““Residence district”. - The territory contiguous to a high-
16 way, not comprising a business district, where seventy-five per cen-
17 tum or more of the property contiguous to such highway, on either
18 side of the highway, for a distance of three hundred feet or more
19 along the highway is occupied by dwellings and land improved for
20 dwelling purposes, or by dwellings, land improved for dwelling pur-
21 poses and land or buildings in use for business purposes.
22 (25) “Road tractor”. - Every motor vehicle designed and used
23 for drawing other vehicles and not so constructed as to carry any
24 load thereon indepen&ently or any part of the weight of a vehicle or
25 load so drawn.
26 (26) “Safety zone”. - The area or space officially set apart
27 within a roadway for the exclusive use of pedestrians and which is
28 protected or is so marked or indicated by adequate signs as to be
29 plainly visible at all times while set apart as a safety zone.
30 (27) “Semitrailer”. - Every vehicle of the trailer type so designed
31 and used in conjunction with a motor vehicle that some part of its
_32 own weight and that of its own load rests upon or is carried by an-
33 other vehicle.
34 (28) *‘Solid rubber tires’. - Every tire made of rubber other than
35 a pneumatic tire.
36 (29) ‘“‘Specially constructed vehicles”. - Any vehicle which shall
37 not have been originally constructed under a distinctive name,
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1 make, model or type by a generally recognized manufacturer of ve-
2 hicles and not a reconstructed vehicle as herein defined.

3 (30) ““Superintendent’. - The Superintendent of the Department
4 of State Police of this State.

5 (31) “Town’. - An incorporated town.

6 (32) “Tractor truck”. - Every motor vehicle designed and used

7 primarily for drawing other vehicles and not so constructed as to
8 carry a load other than a part of the load and weight of the vehicle
9 attached thereto.
10 (33) “Trailer”. - Every vehicle without motive power designed
11 for carrying property or passengers wholly on its own structure and
12 for being drawn by a motor vehicle.
13 (34) “Vehicle’”. - Every device in, upon or by which any person
14 or property is or may be transported or drawn upon a highway, ex-
15 cept devices moved by human power or used exclusively upon sta-
16 tionary rails or tracks. !
17 (35) “Operation or use for rent or for hire,” etc. - The terms op-
18 eration or use for rent or for hire, for the transportation of
19 passengers, or as a property carrier for compensation, and the term
20 business of transporting persons or property, wherever used in this
2] title, mean any owner or operator of any motor vehicle, trailer or
22 semitrailer operating over the highways of this State who accepts or
23 receives compensation for the service, directly or indirectly; but
24 such terms shall not be construed to mean a “truck lessor” as de-
29 fined herein.
26 (36) “Truck lessor”. - A person who holds the legal titie to any
27 motor vehicle, trailer or semitrailer which is the subject of a bona
28 fide written lease for a term of one year or more to another person,
29 provided that: - _
30 (a) Neither the lessor nor the lessee is a common carrier by mo-
31 tor vehicle or restricted common carrier by motor vehicle or con-
32 tract carrier by motor vehicle as defined in § 56.273 of the Code; and

33 (b) The leased motor vehicle, trailer or semitrailer is used exclu-
34 sively for the transportation of property of the lessee; and

35 (c) The lessor is not employed in any capacity by the lessee; and
36 (d) The operator of the leased motor vehicle is a bona fide em-

37 ployee of the lessee and is not employed in any capacity by the les-
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sor; and
(e) A true copy of such lease, verified by affidavit of the lessor,

is filed with the Commissioner.

(37) ““School bus”. - Any motor vehicle, except commercial bus,
station wagon, automobile or truck, which is designed and used pri-
marily for the transportation of pupils to and from public, private or
parochial schools, which is painted yellow with the words “School
Bus, Stop, State Law” in black letters of specified size on front and
rear, and which is equipped with warning devices prescribed in §
46.1-287.

§ 46.1-167.2. “Motor vehicle,” “insured motor vehicle”’ and
“uninsured motor vehicle’” defined.—(a) For purposes of this article,
a “motor vehicle” is defined as a vehicle capable of self-propulsion
which is required to be titled and licensed and for which a license
fee is required to be paid by the owner thereof.

(b) As used in this article, the term ‘“insured motor vehicle”
means a motor vehicle as to which there is bodily injury liability in-
surance and property damage liability insurance, both in the
amounts specified in § 46.1-504, as amended from time to time, is-
sued by an insurance carrier authorized to do business in this State,
or as to which a bond has been given or cash or securities delivered
in lieu of such insurance; or as to which the owner has qualified as a
self-insurer in accordance with the provisions of § 46.1-395 and, as to
motor vehicles required to be covered by insurance or other security under the provisions
of Article 4.1 of Chapter 8 of Title 38.1 of the Code of Virginia it includes the coverages re-
quired by such Article; and the term ‘‘uninsured motor vehicle”” means a
motor vehicle as to which there is no such bodily injury liability in-
surance and property damage liability insurance, or no such bond
has been given or cash or securities delivered in lieu thereof, or the
owner of which has not so qualified as a self-insurer. But no motor vehi-
cle may be operated as an uninsured motor vehicle for purposes of this article if it is re-
quired to be insured under the provisions of Article 4.1 of Chapter 8 of Title 38.1 of the

Code of Virginia.
§ 46.1-444. When judgment deemed satisfied.—(a) Every judg-
ment for damages in any motor vehicle accident herein referred to

shall for the purpose of this chapter only be deemed satisfied:
(1) When paid in full or when twenty thousand dollars has been
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1 credited upon any judgment or judgments rendered in excess of that
2 amount because of bodily injury to or death of one person as the re-
3 sult of any one accident and when basic reparation benefits have been paid in ac-
4 cordance with Article 4.1 of Chapter 8 of Title 38.1;
9 (2) When, subject to the limit of twenty thousand dollars be-
6 cause of bodily injury to or death of one person, the judgment has
7 been paid in full or when the sum of forty thousand dollars has been
8 credited upon any judgment or judgments rendered in excess of that
9 amount because of bodily injury to or death of two or more persons
10 as the result of any one accident and when basic reparation benefits have been
11 paid in accordance with Article 4.1 of Chapter 8 of Title 38.1; or
12 (3) When the judgment has been paid in full or when five thou-
13 sand dollars has been credited upon any judgment or judgments
14 rendered in excess of that amount because of injury to or destruc-
15 tion of property of others as a result of any one accident;
16  (4) When the judgment has been discharged in bankruptcy.
17 (b) Payments made in settlement of any claims because of bod-
18 ily injury, death or property damage arising from a motor vehicle
19 accident shall be credited in reduction of the amount provided in
20 this section.
21 § 46.1-472. Certificate for nonresident may be by carrier not
22 qualified in State.—A nonresident owner of a vehicle not registered
23 in Virginia may give proof of financial responsibility by filing with
24 the Commissioner a written certificate or certificates of an insur-
25 ance carrier not authorized to transact business in this State but au-
26 thorized to transact business in any other state, any territory or pos-
27 session of the United States and under its exclusive control, the
28 Dominion of Canada or its provinces.or the territorial subdivisions
29 of such states or countries, in which such motor vehicle described in
30 the certificate is registered or, if the nonresident does not own a mo-
31 tor vehicle, then in the like jurisdiction in which the insured resides
32 and otherwise conforming to the provisions of this chapter. The
33 Commissioner shall accept the same if the insurance carrier, in addi-
34 tion to having complied with all other provisions of this chapter as
39 requisite, shall:
36 (a) Execute a power of attorney authorizing the Commissioner
37 to accept service on its behalf of notice or process in any action aris-
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1 ing out of a motor vehicle accident in this State;

2 (b) Duly adopt a resolution, which shall be binding upon it, de-
3 claring that its policies are to be deemed to be varied to comply with
4 the law of this State and the terms of this chapter relating to the -
9 terms of motor vehicle liability policies issued herein;

6 (c) Agree to accept as final and binding the judgment of any
7 court of competent jurisdiction in this State from which judgment
8 no appeal is or can be taken, duly rendered in any action arising out
9 of a motor vehicle accident;
10 (d) Deposit with the State Treasurer cash or securities such as
11 are mentioned in § 46.1-485 or the surety bond of a company au-
12 thorized to do business in Virginia equal in value to forty thousand
13 dollars for each insurance policy filed as proof of financial responsi-
14 bility. _
15 (e) Deposit with the State Treasurer cash or securities such as are mentioned in §
16 46.1485 or the surety bond of a company authorized to do business in Virginia equal in
17 value to ten thousand dollars for each insurance policy filed as proof of security for the
18 payment of basic reparation benefits in accordance with Article 4.1 of Chapter 8 of Title
19 331

20 § 46.1-504. Coverage of owner’s policy.—Every owner’s policy
21 shall:
22 (a) Designate by explicit description or by appropriate refer-

23 ence, all motor vehicles with respect to which coverage is intended
24 to be granted.

25 (b) Insure as insured the person named and any other person
26 using or responsible for the use of the motor vehicle or motor vehi-
27 cles with the permission of the named insured.

28 (c) Insure the insured or other person against loss from any lia-
29 bility imposed by law for damages, including damages for care and
30 loss of services, because of bodily injury to or death of any person
31 and injury to or destruction of property caused by accident and aris-
32 ing out of the ownership, use or operation of such motor vehicle or
33 motor vehicles within this State, any other state in the United
34 States, any territory, district or possession of the United States and
35 under its exclusive control or the Dominion of Canada, subject to a
36 limit exclusive of interest and costs, with respect to each motor ve-
37 hicle, of twenty thousand dollars because of bodily injury to or
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1 death of one person in any one accident and, subject to the limit for
2 one person, to a limit of forty thousand dollars because of bodily in-
3 jury to or death of two or more persons in any one accident, and to a
4 limit of five thousand dollars because of injury to or destruction of
9 property of others in any one accident.

6 (d) Provide security for the payment of basic reparation benefits in accordance with
7 Article 4.1 of Chapter 8 of Title 38.1 of the Code of Virginia. ‘
8 § 46.1-506. Policy must contain certain agreement; additional

9 coverage.—Every policy of insurance subject to the provisions of
10 this chapter:
11 (a) Shall contain an agreement that the insurance is provided in
12 accordance with the coverage required by Article 4.1 of Chapter 8 of Title 38.1 and in ac-
13 cordance with the coverage defined in this chapter as respects bod-
14 ily injury, death, property damage and destruction and that it is sub-
15 ject to all the provisions of this chapter and of the laws of this State
16 relating to this kind of insurance; and
17  (b) May grant any lawful coverage in excess of or in addition to
18 the coverage herein specified and this excess or additional coverage
19 shall not be subject to the provisions of this chapter but shall be
20 subject to other applicable laws of this State.
21 § 46.1-390.1. Construction of chapter with regard to Article 4.1 of Chapter 8 of Title
22 38.1.—1It is the legislative intent of Article 4.1 of Chapter 8 of Title 38.1 of the Code of Vir-
23 ginia that every owner of a motor vehicle as defined therein which is registered in this
24 State or operated in this State by him or with his permission shall continuously provide
25 with respect to such motor vehicle while it is either present or registered in this State the
26 insurance or other security required by such article. The owner of any such motor vehicie
27 which is operated in this State in violation of any provision of said Article 4.1 shall be
28 deemed for purposes of this chapter to be in violation of the financial responsibility re-

29 quirements hereof.

30 ARTICLE 4.1.

31 COMPENSATION OF MOTOR VEHICLE ACCIDENT VICTIMS.

32 § 38.1-389.3. Short title.—This article may be cited as the Virginia No-Fault Direct
33 Payment Plan Act.

34 § 38.1-389.4. Purposes and Rules of Construction.

35 (1) This article shall be liberally construed and applied to promote its underlying pur-

36 pose and policies.
37 (2) The underlying purpose and policy of this article is to provide for the prompt and
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efficient reparation of losses from accidental bodily injuries arising out of the maintenance
or use of a motor vehicle without regard to fault of the injured person except as provided
in § 38.1-389.9.

§ 38.1-389.5. Definitions.—As used in this article:

(a) “Accidental bodily injury” means bodily injury, sickz}ess or disease, including
death resulting therefrom, arising out of maintenance or use of a motor vehicle and which
is accidental as to the person claiming basic reparation benefits. Bodily injury is accidental
as to the person injured unless sustained or caused intentionally by him.

(b) “Basic reparations benefits” means benefits for economic loss required by this ar-
ticle.

(c) “Basic reparations insurer” means an insurer or a qualified self-insurer.

(d) “Dependent survivors””

(1) The following persons are conclusively presumed to be dependents of a deceased
person: ,

(i) A wife is dependent on a husband with whom she lives at the time of his death.

(ii) A husband is dependent on a wife with whom he lives at the time of her death.

(iii) A child while under the age of eighteen years, or over that age but physically or
mentally iocapacitated from earning, is dependent on the parent with whom he lives or
from whom he receives support regularly at the time of the death of the parent.

(2) In all other cases, questions of dependency and the extent of dependency shall be
determined in accordance with the facts as they exist at the time of death.

(3) The dependency of a surviving spouse terminates upon death or remarriage. The
dependency of any other person terminates upon the death of the person, or continues only
so long as the person is under the age of eighteen years, or is physically or mentally inca-
pacitaied from earning, or engaged full time in a formal program of academic or vocational
education or training.

(e) “Economic loss” means one or more of the following as defined herein: medical
expenses, work loss and survivors loss.

(f) “Injured person” means a person who sustains accidental bodily injury as defined
herein.

(g) “Maintenance or Use of a Motor Vehicle” means maintenance or use of a motor
vehicle as a vehicle, including, incident to its maintenance or use as a vehicle, occupying,
entering into, and alighting from it. Maintenance or use of a motor vehicle does not in-
clude (i) conduct within the course of a business of repairing, servicing or maintaining mo-
tor vehicles unless the conduct occurs off the business premises, or (ii) conduct in the
course of loading and unloading the vehicle unless the conduct occurs while occupying, en-
tering into or alighting from it.
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1 (h) “Medical Expenses’” means reasonable expenses incurred by or on behalf of an in-
2 jured person for necessary medical, surgical, X-ray, and dental services, necessary ambu-
3 lance, hospital and professional nursing services, necessary medical and occupational reha-
4 bilitation as provided in this article and necessary funeral and burial services up to a
9 maximum of one thousand dollars for all expenses in any way related to funeral and bur-
6 ial. Medical expenses do not include that portion of the charge for a room in any hospital,
7 clinic, convalescent or nursing home, extended care facility or any similar facility in excess
8 of the reasonable and customary charge for semi-private accommodations unless intensive
9 care is medically required.

10 (i) “Motor Vehicle” means a vehicle of the kind required to be registered under the

11 laws of this State relating to motor vehicles, including an attached trailer, and which has

12 more than three wheels.

13 (§) “Occupying” means to be in or upon a motor vehicle as a passenger or operator
14 or engaged in the act of entering into or alighting from the vehicle.
15 (k) “Owner” means the person in whose name the motor vehicle has been registered.

16 If no registration is in effect at the time of an accident involving the motor vehicle,
17 “owner” means the person who holds the legal title thereto, or in the event the motor vehi-
18 cle is the subject of a secun't}" agreement or lease with option to purchase with the debtor
19 or lessee having the right to possession, “owner” means the debtor or lessee.

20 (!) “Pedestrian” means any person not occupying a motor vehicle or other vehicle
21 normally powered by a motor or engine.
22 (m) “Relative” means a person related to the owner by blood, marriage or adoption

23 and residing in the same household. A person resides in the same household if he usually
24 makes his home in the same family unit, even though he temporarily lives elsewhere.

25 (n) “Survivors loss” means loss sustained after an injured person’s death by his de-
26 pendent survivors during their dependency and consisting of the loss of the contributions
27 they would have received for their support from the decedeént out of income from work he
28 would normally have perfom:éd had he not died and expenses reasonably incurred by his
29 dependent survivors in obtaining ordinary and necessary services from others not members
30 of the decedent’s household in lieu of the services he would have performed for the benefit
31 of his household. ‘

32 (0) “Work Loss” means:

33 (1) Income actually lost by a person as a result of accidental bodily injury reduced by
34 income from substitute work actually performed by an injured person, income he would
35 have earned in available substitute work he was <apable of performing but unreasonably
36 failed to undertake, or income he would have earned by hiring an available substitute to
37 perform self-employment services but unreasonably failed to do.
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(i) In calculating payments for work loss which an injured person is entitled to re-
ceive, his monthly income, or, if the injured person is self-employed and not compensated
by salary at the time of the loss, an amount equal to one-twelfth of his annual income for
the year immediately preceding the date of injury shall be used in determining the monthly
income which he would have earned if he had not been injured. If payments for work loss
would not be taxable under federal or state income tax laws, work loss shall be computed
by reducing the income by fifteen per centum or any lesser amount which constitutes the
income tax which would have been levied upon the income.

(ii) Any wage continuation benefits which an injured person receives or is entitled to
receive shall not be considered in determining his work loss; and

(2) Expenses reasonably incurred by or on behalf of the injured person in obtaining
usual and necessary services in lieu of those, had he not been injured, he would have per-
formed not for income but for the direct benefit of himself or his household.

§ 38.1-389.6. Security requirements.—(a) Every owner of a motor vehicle required to
be registered in this State, or operated in this State by him or with his permission, shall
continuously provide with respect to the motor vehicle while it is either present or regis-
tered in this State, and any other person may provide with respect to any motor vehicle,
by a contract of insurance or be qualified as a self-insurer, security for the payment of
basic reparation benefits in accordance with this act and security for payment of tort liabil-
ity, arising from maintenance or use of the motor vehicle. Except as modified to provide
the benefits and exemptions contained in this chapter, security shall be provided with re-
spect to such motor vehicle by an insurance policy or a certificate of self-insurance which
qualifies as proof of financial responsibility under § 46.1-1(8) of the Code of Virginia. 4

(b) The owner of any motor vehicle required to be registered in this State who oper-
ates it or permits it to be operated in this State is guilty of a misdemeanor if he fails to
provide the security required by this article. Each person convicted of a misdemeanor un-
der the terms of this section shall, in addition to any other penalties provided by law, have
his operator’s license and his vehicle registration revoked or suspended, until he shall pro-
vide the security required by this article. '

(c) An owner of a motor vehicle required to be registered in this State with respect to
which security is required who fails to have such security in effect at the time of an acci-
dent shall be personally liable for the payment of basic reparations benefits. Such an
owner shall have all of the rights and obligations of an insurer under this act and shall re-
main subject to the financial responsibility requirements as defined in § 46.1-1(8) of the
Code of Virginia.

(d) An insurance policy which purports to provide coverage for basic reparations
benefits for economic loss or is issued with the representation that it fulfills the require-
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1 ments of security as required by this article is deemed to include all coverage required by

2 this article.

3 (e) Every insurer licensed to transact the business of motor vehicle liability insurance

4 in this State shall file with the Commissioner as a condition of its continued transaction of

O such business within this State a form approved by the Commissioners declaring that its

6 policies, wherever issued, shall be deemed to provide the security required by this article.

7 Any other insurer may file such a form.

8 § 38.1-389.7. Optional added reparations benefits.—Each insurer which issues -a policy

9 containing basic reparations benefits as required by this article shall also make available
10 added reparations benefits coverage providing for the payment of benefits for excess eco-
11 pomic loss commencing upon the exhaustion of basic reparations benefits up to a total of
12 fifty thousand dollars for accidental bodily injury to any one person in any one accident.
13 Nothing contained herein shall prevent any insurer from providing greater benefits than
14 the basic reparations minimum benefits prescribed in this article, nor shall this section be
15 construed as preventing any insurer, with the approval of the Commissioner, from incorpo-
16 rating in excess economic loss coverage such terms, conditions and exclusions as may be
17 consistent with the premium charged. The benefits payable under this section may be du-
18 plicative of benefits received from any collateral sources or may be written in excess of
19 such collateral source benefits, or may provide for reasonable waiting periods, deductibles
20 or coinsurance provisions. An insurer may provide that it be subrogated to the insured’s
21 right of recovery for optional added reparations benefits against any responsible third
22 party.
23 § 38.1-389.8. Persons entitled to benefits.—The insurer of a motor vehicle with re-
24 spect to which security is provided shall pay basic reparations benefits without regard to
25 fault for economic loss resulting from:
26 (a) Accidental bodily injury sustained within the United States of America, its territo-
27 ries or possessions or the Dominion of Canada by the owner or any relative of the owner

28 (1) while occupying any motor vehicle, or

29 (2) while a pedestrian as the result of being struck by a motor vehicle which, for the
30 purpose of this sub-paragraph (2) alone, shall include a motorcyc!g.

31 (b) Accidental bodily injury sustained by any other person while occupying the

32 owner’s motor vehicle with the consent of the owner, or the person having lawful custody
33 thereof, if the accident occurs within the United States of America, its territories or posses-
34 sions or the Dominion of Canada.

35 (c) Accidental bodily injury sustained by any other person as a result of being struck
36 by the owner’s motor vehicle while a pedestrian in this State.

37 § 38.1-389.9. Persons not entitled to benefits.—Notwithstanding the provisions of §
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38.1-389.8, basic reparations benefits for economic loss shall not be payable to or on behalf
of any of the following persons:

(1) An owner of a motor vehicle required to be registered in this State if the owner is
an operator or occupant of such motor vehicle with respect to which the security required
by this article has not been provided.

(2) A nonresident of this State who is occupying a motor vehicle owned by him and
not insured for the benefits of this act unless uninsured solely because the liability insurer
of such owner has not filed a form pursuant to § 38.1-389.6(f).

(3) An operator of a motor vehicle who intentionally causes an injury and was not
acting or refraining from acting for the purpose of averting another injury.

(4) Any person operating or willfully riding in a motor vehicle known by him to be
stolen; or

(5) Any person using a motor vehicle in the commission of a felony or while seeking
to elude lawful apprehension or arrest by a police officer. ) ‘

§ 38.1-389.10. Payment of basic and optional added reparations benefits.—Basic and
optionai added reparations benefits are payable to or on behalf of the persons entitled to
benefits not when the injury occurs but as economic loss is incurred. In the event of death,
the insurer may pay bzasic or optional added reparations benefits to or on behalf of the per-
son entitled to such benefits without the appointment of an administrator or executor. If
an insurer in good faith pays such benefits to or for the benefit of a person who it believes
is entitled to such benefits such payment shall discharge the insurer’s liability to the extent
of such payments unless the insurer has been notified in writing of the claim of some other
person prior to the making of any such payment.

§ 38.1-389.11. Priority of Applicability.—The basic reparations insurance or other se-
curity applicable to accidental bodily injury to which this article applies on a primary basis
is the insurance or other security on the vehicle which the injured person is occupying at
the time of the accident or, if the injured person is a pedestrian, the insurance or other se-
curity on the vehicle which struck such pedestrian. If there is no such insurance or other
security on such vehicle, any other insurance or security providing basic reparations bene-
fits to the injured person shall apply on a secondary basis.

§ 38.1-389.12. Limits of liability.—(a) The maximum amount of basic reparations ben-
efits payable for ali economic loss resulting from accidental bodily injury to any one per-
son as the result of any one accident shall not exceed ten thousand dollars, regardless of
the number of persons entitled to such benefits or the number of insurers obligated to pay
such benefits: provided, that

(1) all such economic losses for which benefits are payable shall be incurred within

two years from the date of the accident giving rise to such losses; and
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1 (2) benefits payable for loss of income under work loss or loss of contribution for

2 support under survivors joss shall not exceed one hundred fifty dollars per week, and shall

3 apply pro rata to any period less than one week; and

4 (3) benefits payable for expenses for usual and necessary replacement services under

O work loss or survivors loss shall not exceed twelve dollars per day.

6 (b) If two or more basic reparations insurers are liable to pay benefits for such injury

7 on the same basis, whether all on a primary basis or all on a secondary basis, any insurer

8 paying the benefits due shall be entitled to recover from any other insurer having the same

9 obligation to pay benefits, an equal share of the benefits paid and expenses incurred in
10 processing the claim. "
11 § 38.1-389.13. lnsurer’s right of subrogation and reimbursement.—(a) Policies of in-
12 surance issued pursuant to this act shall provide that subject to the provisions of subsec-
13 tion (d) hereof the insurer is subrogated to the rights of action of persons receiving basic
14 reparations benefits, except as to such benefits which have been or may be subject to bind-
15 ing arbitration under this article. A release of liability given by a person wio is or may be
16 entitled to receive benefits under a policy of insurance issued pursuant to this act shall be
17 void and unenforceable, with respect to benefits paid or to be payable under such a policy,
18 against a subrogee who has not joined in the execution of the release.

19 (b) Every insurer licensed to write insurance in this State shall be deemed to have
20 agreed, as a condition to maintaining such license after the effective date of this act,
21 (1) that subject to the provisions of subsection (d) hereof where its insured is or

22 would be held legally liable for damages for injuries sustained by any person to whom
23 basic reparations benefits have been paid by another insurer, it will reimburse such other
24 insurer to the extent of such benefits, but not in excess of the amount of damages so re-
25 coverable for the types of loss covered by such berfefits or in excess of the limits of its lia-
26 bility under its policy, and

27 (2) that the issue of liability for such reimbursement and the amount thereof shall be
28 decided by mandatory, binding inter-company arbitration procedures approved by the in-
29 surance commissioner.

30 (c) Notwithstanding any statute of limitations to the contrary, any demand for initial
31 arbitration proceedings shall be brought within one year of the first payment of basic repa-
32 rations benefits by the insurer claiming for reimbursement. Arbitration proceedings need
23 not await final payment of benefits, and the award, if any, shall include provisions for
34 reimbursement of subsequent benefits. Arbitration proceedings may be reopened on the
35 question of propriety of subsequent benefit payments, but no question of fact decided in an
36 arbitration proceeding shall be reconsidered in a subsequent arbitration proceeding.

37 (d) An insurer shall have no right of subrogation or reimbursement unless the person
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suffering the bodily injury is eligible to receive non-pecuniary damages as provided in §
38.1-389.15 of this article or where the person has sustained an injury where the amount of
benefits paid exceeds one thousand five hundred dollars. In either of such events, benefits
paid by such insurer for any one person shall be subject to subrogation reimbursement in
full under the procedure set forth herein.

§ 38.1-389.14. Collateral sources of indemnity.—A basic reparations insurer shall
have the primary obligétion to indemnify for economic loss because of accidental bodily in-
Jury arising out of the maintenance or use of a motor vehicle: Provided, that the amount of
all beneﬁt; a claimant recovers or is entitled to recover under any workmen’s compensa-
tion act or the United States Longshoremen and Harbor Workers’ Compensation Act be-
cause of accidental bodily injury shall be subtracted from the basic reparations benefits
otherwise payable for the injury.

§ 38.1-389.15. Limitations on recovery for non-pecuniary loss.—(a) In any action in
tort instituted in this State for bodily injury caused by accident occurring on or after the
effective date of this article arising out of the maintenance or use of a motor vehicle within
this State, brought against owners, operators, registrants or occupants of a motor vehicle,
or any party legally responsible for the acts or omissions of such person, there shall be no
damages recoverable for pain, suffering, mental anguish, inconvenience, discomfort, fright,
shock, humiliation, indignity, insult, loss of enjoyment of life, loss or consortium, worry
about future consequences of the injury and non-pecuniary loss of any kind unless the rea-
sonable value of the medical treatment expenses incurred by the person suffering the bod-
ily injury exceed the sum of one thousand dollars or the bodily injury results in death, dis-
memberment, serious permanent disfigurement or other significant permanent disability. In
the event the injured person was furnished reasonably needed products, services or accom-
modations without charge or at less than the average reasonable charge therefor in this
State, an action for non-pecuniary loss may be maintained under this subsection (2) if the
court determines that the fair and reasonable value of such products, services or accommo-
dations exceeds one thousand dollars.

(b) In any action in tort for bodily injury caused by accident occurring on or after the
effective date of this article arising out of the maintenance or use of a motor vehicle within
this State, brought against owners, operators, registrants or occupants of a motor vehicle,
or any party legally responsible for the acts or omissions of such party, the party liable for
damages shall be entitled to an exemption reducing his liability by the amount of taxes
that would have been payadble on account of income the injured person would have re-
ceived if he bad not been injured.

(c) The limitations set forth in subsection (a) of this section do not apply with respect

to persons not entitled to basic reparations benefits from any owner or his insurer or
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through the Assigned Claims Plan, other than persons excluded by reason of § 38.1-389.9.

§ 38.1-389.16. Residual liability insurance; basis for payment.—Residual liability in-
surance applies to the amounts which the owner or insured is legally obligated to pay as
damages because of accidental bodily injury and accidental property damage arising out of
the ownership, maintenance, operation or use of a motor vehicle, if the accident occurs

within the United States of America, its territories or possessions or the Dominion Canada

N U W -

and the terms of the policy of insurance issued theretofore shall comply with the terms

8 and conditions of § 38.1-381.

9 § 38.1-389.17. Basic reparations benefits payable periodically.—Basic reparations ben-
10 efits shall be payable monthly as loss accrues. Such benefits are overdue if not paid within
11 thirty days after the insurer receives reasonable proof of the fact and the amount of loss
12 sustained except that an insurer may accumulate claims for periods not exceeding one
13 month, and benefits are not overdue if paid within fifteen days after the period of accumu-
14 lation. If reasonable proof is not supplied as to the entire claim, the amount supported by
15 reasonable proof is overdue if not paid within thirty days after such proof is received by
16 the insurer. Any part or all of the remainder of the claim that is later supported by reason-
17 able proof is overdue if not paid within thirty days after such proof is received by the in-
18 surer. For the purpose of caiculating the extent to which any benefits are overdue; pay-
19 ment shall be treated as made on the date a draft or other valid instrument was placed in
20 the United States mail in a properly addressed, postpaid envelope or, if not so posted, on
21 the date of delivery. Basic reparations payments may be assigned by the insured directly to
22 persons supplying necessary products, services or accomodations to the claimant. All over-
23 due payments shall bear interest at the rate of ten per centum per annum.

24 § 38.1-389.18. Exemption of benefits.—An agreement for assignment of any right to
25 benefits payable in the future is unenforceable, except medical expense to the extent the
26 benefits are for the cost of products, services, or accommodations provided or to be pro-
27 vided by the assignee.

28 Basic reparation benefits are exempt from garnishment, attachment, execution, and
29 any other process or claim to the extent that wages or earnings are exempt under any ap-
30 plicable law exempting wages or earnings from process or claims, except upon a claim of a
31 creditor who has provided products, services or accommodations to the extent benefits are
32 for medical expense for such products, services or accommodations.

33 § 38.1-389.19. Lump sum settiements.—Rights and obligations arising under basic re-
34 parations benefits insurance, either with respect to a claim for a limited period of time or
35 with respect to all future loss arising from an accidental bodily injury, may be discharged
36 by lump sum settlement: Provided, that such settlement may not be discounted more than
37 six per centum compounded semiannually, and if the amount of such settlement exceeds
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two thousand five hundred dollars, such proposed settlement must receive the approval of
a court of competent jursidiction.

§ 38.1-389.20. Limitation of actions.—(a) If no basic or added reparation benefits
have been paid for loss arising otherwise than from death, an action therefor may be com-
menced not later than two years after the injured person suffers the loss and either knows,
or in the exercise of reasonable diligence should know that the losé was caused by the ac-
cident, or not later than four years after the accident, whichever is earlier. If basic or
added reparation benefits have been paid for loss arising otherwise than from death, an ac-
tion for recovery of further benefits, other than survivor’s benefits, may be commenced not
later than two years after the last payment of benefits.

(b) If no basic or added reparation benefits have been paid to the decedent or his sur-
vivors, an action for survivor’s benefits may be commenced not later than one year after
the death or four years after the accident from which death results, whichever is earlier. If
survivor's benefits have been paid to any survivor, an action for recovery of further survi-
vor’s benefits by either the same or another claimant may be commenced not later than
two years after the last payment of benefits. If basic or added reparation benefits have
been paid for loss suffered by an injured person before his death resulting from the injury,
an action for recovery of survivor’s benefits may be commenced not later than one year af-
ter the death or four years after the last payment of benefits, whichever is earlier.

(c) If timely action for basic reparation benefits is commenced against an insurer and
benefits are denied because of a determination that the insurer coverage is not applicable
to the claimant under the provisions on priority of applicability of basic reparation bene-
fits, an action against the next appb'cable reparation insurer or the assigned claims plan
may be commenced not later than sixty days after the determination becomes final or the
last daté on which the action could otherwise have been commenced, whichever is later.

(d) Except as subsections (a), (b), or (c) prescribe a longer period an action by a
claimant on an assigned claim which has been timely presented may be commenced not
later than sixty days after the claimant receives written notice of rejection of the claim by
the insurer to which it was assigned.

(e) If a person entitled to basic or added reparation benefits is under legal disability
when the right to bring an action for the benefits first accrues, the period of his disability
is not a part of the time limited for commencement of the action.

§ 38.1-389.21. Mental and physical examinations.—Whenever the mental or physical
condition of a person is material to any claim that has been made or may be made for past
or future basic or added optional reparations benefits, the person shall submit, if requested
by the insurer, to mental or physical examination by a physician or physicians of the in-

surer’s choice employed by the insurer. A written report of the examination shall be made
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1 by the physician or physicians, and a copy thereof shall be furnished to the person so ex-
2 amined. Nothing contained herein shall prevent such person from securing at his own ex-
3 pense additional mental or phsical examination by a physician or physicians of his choice.
4 § 38.1-389.22. Rehabilitation.—(a) A person who has suffered injury as a result of a
5 motor vehicle accident and who is entitled to basic reparations benefits shall be entitled, as
6 part of those benefits, to prompt medical rehabilitation services. When, as the result of
7 such injury he is unable to perform work for which he had previous training or experience,
8 he shall be entitled to such occupational rehabilitation services, including retraining, as
9 may be reasonably necessary to restore him to suitable employment.
10 (b) A person entitled to basic reparations benefits who wishes to undertake rehabili-
11 tation procedures or treatment must give thirty days notice and receive the approval of the
12 insurer responsible for payment of benefits prior to undertaking such treatment in order to
13 be eligible for such payment. The notice shall include information sufficient to determine
14 that the procedures, treatment or course of rehabilitation meet the standards set forth in
15 subsection (c) hereof. Any dispute as to the reasonableness or necessity of any rehabilita-
16 tion procedure or treatment shall be submitted to arbitration in accordance with rules pro-
17 mulgated by the Commissioner of Insurance.
18 (c) An insurer respousible for payment of basic reparations benefits to a person in-
19 jured as a result of a motor vehicle accident may propose and is responsible for
20 rehabilitation procedures or treatment, and rehabilitative occupational training for the in-
21 jured person. The procedure, treatment or course of rehabilitation shall meet the following
22 standards: .
23 (1) A procedure or treatment, whether or not involving surgery, shall be recognized

24 and medically accepted.

25 (2) A course of occupational training shall be a recognized form of training and be re-
26 asonable and appropriate for the particular case.

27 (3) A procedure, treatment or training shall contribute substantially to rehabilitation.
28 (4) The cost of a procedure, treatment or training shall be reasonable in relation to its
29 probable rehabilitative effects.

30 (d) After a hearing upon application by an interested person and reasonable notice to

31 all other interested persons, and upon findings, supported by evidence, as stated in subsec-
32 tion (c)(3) and further findings that the injured person has refused or has by his conduct
33 caused the insurer reasonbly to believe that he may refuse to submit to such procedure,
34 treatment or training, and that he does not have reasonable grounds to continue the re-
39 fusal, a court of competent jurisdiction may enter an order invoking reasonable sanctions
36 against the injured person and other persons whose claims are based on his injury.

37 In determining whether an injured person has reasonable grounds for continuing re-
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fusal to submit to the specified procedure, treatment or training, the court shall take into
account, among all other relevant factors, the extent of the probable benefit, the attendant
risks, the extent to which the procedure, treatment or training is or is not recognized as
standard and customary, and whether the imposition of sanctions because of the injured
person’s refusal would abridge his right to the free exercise of his religion.

(e) The sanctions that may be invoked in an order under subsection (d) hereof in-
clude, but are not limited to:

(1) An order that basic reparations benefits payable be reduced or terminated at such
time as necessary to limit recovery of benefits to an amount equal to the benefits that in
reasonable probability would have been due if the injured person had submitted to such re-
habilitative procedure, treatment or training.

(2) An order that the physical or mental condition of the injured person shall be
taken to be established for the purposes of the claim in accordance with the contention of
the insurer.

(3) An order that, if the insurer elects to pay a specified lump sum, found to be fair
and reasonable compensation in lieu of benefits that in reasonable probability would be
due if the injured person submitted to the specified procedure, treatment or training, the
insurer shall be discharged from all liability arising from the injury.

§ 38.1-389.23. Discovery of facts about an injured person.—(a) Upon request of an in-
surer, information relevant to a claim for basic or added optional reparations benefits shall
be disclosed as follows:

(1) An employer shall furnish a statement of the work record and earnings of an em-
ployee upon whose injury the claim is based. The statement shall cover the periods speci-
fied by the claimant or insurer making the request and may include a reasonable period be-
fore, and the entire period after, the injury.

(2) Every claimant shall deliver to the insurer a copy of every written report available
to him concerning any medical treatment or examination of a person upon whose injury
the claim is based previously or thereafter made, relevant to the claim, and the names and
addresses of physicians and medical care facilities rendering diagnoses or treatment in re-
gard to the injury or to a relevant past injury, and the claimant shall authorize the insurer
to inspect and copy relevant records of physicians and of hospitals, clinics, and other medi-
cal facilities.

(3) A physician or hospital, clinic, or other medical facility furnishing examinations,
products, services or accecmmodations to an injured person in connection with a condition
alleged to be connected with an injury upon which a claim is based, upon authorization of
the claimant, shall furnish a written report of the history, condition, diagnoses, medical
tests, treatment, and dates and costs of treatment of the injured person, and permit inspec-
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tion and copying of all records and reports as to the history, condition, treatment, and
dates and costs of treatment.

(b) Any person other than the claimant providing information under this section may
charge the person requesting the information for the reasonable cost of providing it.

(c) In case of dispute as to the right of a claimant or insurer to discover information
required to be disclosed, the claimant or insurer may petition such court as would have ju-
risdiction and venue in an action for damages brought by the injured person for an order
for discovery of such information. Upon notice to all persons having an interest, the order
may be entered for a good cause shown. It shall specify the time, place, manner, condi-
tions, and scope of the discovery. To protect against annoyance, embarrassment, or op-
pression, the court may enter an order refusing discovery or specifying conditions of dis-
covery in directing payment of costs and expenses of the proceeding, including reasonable
attorneys’ fees.

§ 38.1-389.24. Assigned claims plan.—(a) Insurers authorized to provide basic repara-
tions benefits in this State are hereby directed to organize and maintain an assigned claims
plan to provide that any person who suffers loss or expense as a result of any injury aris-
ing out of the maintenance or use of a motor vehicle or as a result of being struck by a
motorcycle while the vehicle is upon the highways of this State or in any place therein to
which the public has a right of access without the payment of admission, may obtain basic
reparations benefits through said plan if: )

(1) Basic reparations benefits are not applicable to the injury for some reason other
than those specified in the provision in § 38.1-389.9 of this article.

(2) Basic reparations insurance or self-insurance applicable to the injury cannot be
identified.

(3) Basic reparations benefits applicable to the injury, because of financial inability of
an insurer or self-insurer to fulfill its obligations, are inadequate to provide the contracted-
for benefits. However, benefits available through the assigned claims plan shall be excess
over any benefits paid or payable through the Virginia Insurance Guaranty Association. If
the basic reparations benefits are not paid by the Virginia Insurance Guaranty Association
within the limitation of time specified in § 38.1-389.20 of this act, such benefits shall be
paid by the assigned claims plan. Payments made by the assigned claims plan pursuant to
this section shall constitute covered claims under Chapter 20 of Title 38.1 of the Code of
Virginia.

(b) If a claim qualifies for assignment under this section, the assigned claims plan or
any insurer or self-insurer to whom the claim is assigned shall be subrogated to all of the
rights of the claimant against any insurer or self-insurer, its successor in interest or substi-
tute, or any other person or entity legally obligated to provide basic reparations benefits to
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the claimant, for basic reparations benefits provided by the assignment.

(c) A person shall not be entitled to basic reparations benefits through the assigned
claims plan with respect to injunies sustained if, at the time of such injury, the person was
the owner of a motor vehicle for which security is required under this article and the per-
son failed to have such security in effect.

(d) The assigned claims plan shall contain such rules and regulations for the opera-
tion and for the assessment of costs as shall be approved by the Commissioner. Any claim
brought through the said plan shall be assigned to an insurer in accordance with the ap-
proved regulations of operation and that insurer, after such assignment, shall have the
same rights and obligations it would have if prior to such assignment it has issued a policy
providing basic economic loss benefits applicable to the loss or expenses incurred. Any
party accepting such benefits hereunder shall have such rights and obligations as he would
have if a policy providing basic reparations benefits were issued to him.

(4) No insurer may write any basic reparations benefits policy in this State unless the
insurer participates in the assigned claims plan organized pursuant to this section.

§ 38.1-389.25. Disclosure and offset of benefits.—Any person who has received or
may be entitled to basic or optional added reparations benefits shall disclose the identity of
the insurer providing such benefits to any person who may have legal liability for his inju-
ries, and to the insurer of such person. If any such person who has received or may be en-
titled to such benefits with respect to injuries received in a motor vehicle accident files any '
action in this State for damages for injury or death arising out of the same accident, such
benefits must be disclosed to the judge but shall not be made known to the jury. The
amount of such benefits recc;vered or which will become recoverable and subject to bind-
ing inter-company arbitration, as determined by the court, shall be deducted by the court
from any amount awarded to such person in such proceedings. The existence or result of
arbitration proceedings shall not otherwise be admissible in evidence in any action for
death or damages to persons or property arising out of the accident.

§ 38.1-389.26. Severability and copstjtutionality.—lf any provisions of this article or
the application thereof to any person or circumstances is held to be unconstitutional or
otherwise invalid, the remainder of this article and the application of such provision to
other persons or circumstances shall not be affected thereby, and it shall be conclusively
presumed that the General Assembly would have enacted the remainder of this article
without such invalid or unconstitutional provision; provided, that if all of § 38.1-389.15 is
found to be unconstitutional or invalid as to substantially all persons and circumstances, it
shall be conclusively presumed that the legislature would not have enacted the remainder
of this article without such limitations and the entire article shall be held invalid.

§ 38.1-389.27. Rules and regulations.—All rules and regulations called for under this
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1 article shall be adopted and promulgated by the Commissioner of Insurance and shall be
2 effective as of the effective date of this article.
3 2. That §§ 38.1-380.1 and 38.1—381.2 of the Code of Virginia are re-
4 pealed.
5 3. This act shall take effect July one, nineteen hundred seventy-five.
6 Motor vehicle accidents occurring before such effective date are not
7 covered by or subject to this act.
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ATTACIMENT # 2

Council of the District of Columbxa
Memorandum

D:.str:.ct B “ld.‘l."‘g, 14th and E St'eets N.W. 20004 Futh Floor /"’4 800u

From JOEN P?. BRCWN, SECRETARY TC THE COUNCIL -

Date MARCE 18,

Subject RIFERRAL OF PROPOSED LEGISLATION

Notice is herewith given that the following
prcposed legislaticn has been £filed with the
Office of the Secretary on March 18, 1S81.
Copies are available in Rcom 23, Legislative
Services Unitk.

TITLE: District of Columbia Mctor Vehicle
Accident Protection aAct of 1981,
Bill 4-190

INTRCDCC=ZD B8Y: Chairman Dixon

CO~SPONSORED BY: Councilmembers Moore, Winter,
Crawford, Spaulding, Rane and
Jarvis

The Chairman is referring this crcposed legislation
to the Commmittee on Public Services and Consumer
Affairs with comments from the Committee on
Transportation and Eavironmental Affairs.

¢c: Generzl Counsal
Legislative uounsel MAR 2 313
Legislative Services Unit T
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(a) FINDJINGS=-Tne Council of th2 DJiscrizce of Columpia
finds the following:

{l) Motoristss motor venicla sassangerss 3ang
pedestrians in tne District of Co5lumoi3 ars not 3dsquately
protecteds Dy currant 13w and practizes from tne
Zonsaquencas of TOLOr venicle accideltsSe

(2)Y 'If 3 oe?san suffers p2arsonal injuries bscause
of an 3ccident iavolving 3 motor vanicle ia tne Oistrict of
Columbias ne or sne is unlikely to r2¢dver tne amoudnt 3f hNis
o2r ner 3ctu3l lossas bec3use-- |

(A) éooroximata]v SC pa2rcent of such victins
30 -Nnot s3tisfy tne.prerequisitas €3 zZoTnpensation yncear tne
ora2sant 1a~: andg

(3) aDoro%imata1y “Q D2rcent of th2 7otor
venicla oper3tors in tne Oistrict of Columoia go Not
naintain any motdr vahicl2 iasuranzte cor nNave other financial
resourzes sufficient to 03y l1ossas; 3ang

(C) the averaga notor venizls insurancz n0licy
in tae Districet ~ill pay only uo to> S13,+.00Q for tna nersonal
injuri2s of 3ny 2ne victime 3 sSuUM tnat is iNnsufficient =2
conoansate 3Jdeguat2ly 3 Vvictim ~itn serigus iNnjuriase.
Satisfaction of the oJr2r2guisites Lo Campensation dJnder zihe
sr2sa2nt law IS tima=consuming 3and 2xl>e7sive to

J30liZyn0lc2arse A yviczim must 25t32lisA that tne 3zcicdant

2el

2e3

2ol



was th2 fault of another person; taat tne Derson iajurad was

free from contrioutory fault; and tnat tne injuries suffarea

were natural and prooaodola consacuencas of the accicente.

(3) Far Qreater protection to victiMNs is 3y3ilaole
3t @ low2r prize tnan that for today's coverage. The
opurcnase of this better orotaction snouyld pe compulsory
becausa of tne qreat potential of 3 notor venicle to c3use
sersonal injurys

(c) PYRPISEe=— It is tne puroose of this ACt to provide
3dequate proteztion fof victims wN3 3re injuread in tne
ODistrict or 4ho ar2 injured whil2 riZing in motor venizlas
registaragd i1 the DJistricte

(c) POLIZY.~~- 1t is the ocolicy of rhis act to reguirs

LA
23<Nn ow~nar Or operatdr of 3 notor venlille registarac or

202rata2d in the Jistrict of Columdpia ©2 Drovide 3Nd M3int3in

oerson3} injury orotaction insuyr3ance cavaring 2all nanesz
oenefiziarias «heraver 12catad, 2all ognerwise uninsured
aczuoants of tne venicle so regjist2ra2d orf operata2d, angd 3]
Jegestrians struck by that vahicle. It is fyrecnar tne

20licy of this ATt td nmand3te that pa2rsonal injury

orat2ctian iAsyrance in the Jdistrizt pay 211 victins iajurac

as 3 rasyle >f 3n accident all of em2ir 2¢onomic 1osses J4p

to S100+,000 fer medical and renanilitc2tisn expansese $24+000

fFcr work loss including redl3camanec servic2s 19s5s; 37¢

2atT



$1.000 for 02ath b2nefitse It is 31s0 tne policy of tnis
ACt to raqQuire each insurer selling Jerson3l injury
oratection ilsdrance td includ2 drdperty damage liability
insuranc2 in eacn oolicy of requir2d iNsurance unlass «3ived
in writiag 3na to offer 311 Of its cusStomers residusal pogily
injury ligoility insurance.

Sece 3« REQUIRED INSURANCE.

(a) RESIIJENTS QOF THE QOISTRICT.=--Zach oOwnafr of 3 notor
venizl2 reguirad ta oe'raqistered in tne District of
Columbia snall maintain inNnsuranca or other 3pproved sSecurity
for oayment Of tne nenefits requira2d dby this Act for
oerSonal injury orotectione Sucn sezurity shall b2 in
af fect ¢a3ntinuously for.any such venicle'curing th2 periad
of ra2qistratione.

{D) NONRESIDENTS OF THE DJISTRIIZT OwWNING OR 0OPERATING
MOTOR vEHIZLES IN THE DISTRICT.-=4 p2rson whOo is not 3
resident cr th2 Jistrict of Zolumbia wno OwAs 3 mnotor
venicl2 shnall not 202rata sucth vanicle, Or Sarmnit sucn
venicla2 to D=2 ogca2ratage in the Diserices of Columdias unl2ass
insuranc2 or otnh2r aooroved security for paynent of ths
Jdenefits raguirad 2y tnis Act for pfersonal injury s>rotactcion
is provideg 3nc naintainac far sucn tine 3s sulh venicle is

or2s2nt in e Districte

3eals



(C) FORM.==-any policy of motar v2hicle insurance which
is representa2g or solg as oroviding security covaring 3
notor venicl2 or ra2qQuired insuranc2 snall be deemned to
oravicd2 insuranca2 for o3yment Of tne b2nefits regquired by
this azt for personal injury proteztione The se:urjty
requirad by this s2ction m3y be 2rdovidad uyndar a valida
oolicy of insurance issued Dy an iNsur2r duly autnorizad to
transact busin2ss in the District 9r by any ostnhner netnod
aporovad DY tha suderintendent as afforcedg by 3 policy of
2erson3al injury orotaction insurance.

(a) AO“INIST?AT;JN CF REQUIREMENT, --

(l) Vo c2rtifizcate of reqistratiosn snall be issu2d or
transfarreg in tne District 2o tne ow«na2r of 3 motor venicle
Jnless tne Cwenar or Orosoectiva 2wnher o>f tn3t venicla
3tctestsSe SUD |2Ct t$ the penalties providad by tna lawx o5f tne
Jistrict of Columoia witn respa2Cct tO £2r jurys that tne
insurailce or othar sacurity resuir2d by this saction is in
2f fect witn respa¢ct to tnat venicla 3nd that this insurancs
Or Ootn2r s2cJyritys Or its =2Quivaleits snall remnain in 2ffect
Juring Tne entir2 feriod of that ra2gistratione. YJoon
reguastsy Sucn 3an ow~nar snall promptly >roguc2 sucgh
varifizacian 3s tn2 Deoartinent of Tramsportation ra2ques<se.

(2) Ifs 3t 3ny time, zNe insur3anze or Otnhner security

reauiraad of 3any 2ersa2n Dy this s2Ctidn 130ses 2r %2r7ina3tas.,
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and th2 notor venicl2 is reqgistered in the Discrict of
Columbias th=2 certifcate of registration of that motar
venicla shalls 3s of tne dat2 that sucnh security 13pses or
terminata2s, De automatically susoenc=q by operation of 1aw
until tha2 security recuirgd Oy his saction is ance again in
forcea and valid; A motor vehicle #~ith respect to whicn tne
certificate 3f ra2qgistration is susoendad under this
5aragrapn T3y De immobilized by th2 Ddepartnent Of
Transpaortatcion or the Metropolitan Palice Degartmnent until
th2 sezurity r2cuired Dy tnis section is i1 2ffect. The
certificata of ragistration and tha tags of any mnotor
vefi:leo tne r2qistration of which is suspended under cthis
oaraqQrapn. stall be recovered «nenevar posSsidleae.

(3) The Jirector of tne Jegsrtnent of Transportation
nays 10 303t1Lion to 2xercising 3ny 3utnOrity grantac by 3Ny
otner paragrapn of tnis sudsactisn of 3any otnhner l3ws iSsue
sugh rul2s as 3r2 necessary to exgca2diticusly and
economic3ally aaminister ang anforc2 tne obligations set
fortn in sudsecticons (3) and (D) of this Sactidons in
3czordance witn th2 Distrigt of {olumoia Administrativa
9r3¢edura Act (DeCe C0des 1-153]1 22 5€Ta)e

(¢) The Jireztor of the Jeoartnent of Transcortation of
gh2 Jistrict may r2a2guest insur2rs 3gthdrizag to transacs<

notor venizl2 insurs3ncs in =ne Ciscrice of Columoi3a to

3.40
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furnisn vertification that tne insuyrance Or Jotner security
reduir2d Dy this saction is in effact for Oowners of notor
veniclas ragistered in thne Districty 3s such diractor nay
requast. SuZh insuarars shall provid2 informacion with
respect toe 3Nnd Codper3te ine Ordsa2cutionNs uncer paragrash
(3)e Such iasurars shall 31so cooperate witns assists andg
advise such Jirector with respact to tne det2ction of
0ersons ~No nave ragistereds Or «hd attempt Lo registers
notor venicl2s in the District witaout first opot3ining tne
insuranc2 or other sa2curity requireaad by this AcCt or ~nho
cancal or otnerwisa terminate susnh iasdyrance or otner
security subsaguant to ra2gistratione

{e) PENALTIES.——4 person is guilty of 3 crime if tnac
nersan--—

{l) makes any false material stataments witn
respact tO nis or ner conpliance witn the odligation to
maintain racuyired insurance; or

(2) is tn2 owner of a motor venicle tnat is
reguiragd to de ra2gistered in tne District 2r thnat is
Jp2rat2g in that Qistrict 3ang reqQuir2g insdyrance is not inN
2ffect with respact to tnat veni:133 or

(3) is tha owner of 3 motor venicle wnoO knowingly

germits that vanicle to De ooeratel in tne District «~itNOout
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requir2d insurance being in effect with respact to th3at
venicla;: or

{4) is the operator Of 3 @motor venhicle owned Dy
anotner serson wno ooerates that vehicle in the Oistrice
XNowing 2r having reason td pelievae that ra2guired insurance
ig not in 2ffect with respect to ta3at venhicles or

{5) operates 3 motor venicla 3s to whicn tne
certificata of ragistration Nas pe2n 3utomatically Suspencad
Dy operation of suds=2ction (d)(2): or

(6) f2ils or refuses to ra2turn or give 23
certific3ta2 or regqistration or t3gs 2r 3n Jp2r3tor's parait
to tne Dapartment of Transportation or an autorized 3gant
theraof to 3 13w énfor:eﬂent offic2ry, upon damand; or

(7T) refuses to present proof tnat requirsd insur3nce is

in effact with r2sJdect o9 3 motor venizls 502rated DY tn3t
oersons uypon d=2m3and Dy a<lsu enforcmant o2fficere
Jpon conviction for th2 First such offanses 3 person snall
De santenc=d td up td 30 g3ys imOorisanment or to pay a fine
5f up to $300. oOr dothe Uoon conviction for tne s2ccna or
any sudsaguent sucn 2ffenses a parson spall 2e s2ntencac to
4p to 50 davys imprisdnment or to pay 3 fine of uo to $303,
Or botne Tha 2ffice of tha COrporation Zounsel is
3yuthorizag Tt prasacut2 3Ny offansa Jescrined in tnis

SUDS2CZi1ON.
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(f) C3STS.=-The reasonaple cOstss to the Governnent of
tna Qistrict of Columbia3e or administering and‘enfor;ing the
requiraments of this sectionss sn3ll p2 p3ig from the
Adninistration Fund estaolisned and naintaina2g under sa2ctian
3. Such paynents sh3ll be mage for tha bDenefit o? tne
Deoartnent of Insurancz2 and for th2 2enefitc of tne
Qensartmnent of Transportations Dut 70 SuUch a3ayments snall Dde
made for costs incurred py either ded3rtment prior to the
effecﬁive date oF‘cnis ACt or w~hicn ~ould proocsdply n3ave Ddeen
made if this Act h3d not baen eniactel.

Sete 4o 3ENEFITS UNCER RECUIRED INSURANCE.

{a) IN GENgRAL.~-ANn 3p0licable insurer of otner opersan
liaple to pay for otnher 3pproved SecJrfity sh3all provida 2al)
of tne panafits set fortn in his s2ction for parsonal injury
oroteccion for eacn person coverad Dy security for any
injury sust3inad by that person 3s 3 rasyle of an 3ccigent
in tne gistric of Columbia or arising out of the maintanance
or use of 3 notor venicla regista2rad in the Cistrict ia 3any
Stats of tne United Statas or Provinze of Zanaga.

(D) PAYMENT «ITHOUT REGARD TJ FAJLTe-—The oenefits sek
forehn in tnis section sh2ll 2e oroviZed without regard tl.
3ng irrascactive ofe+ nagligencas freacom froa negligancer

fFaule. or fr2edon from fault On tha sart Oof any persane

4¢51

5.1

Se7

Se3

5.3
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(c) MEDICTAL AND 2REHABILITATIIN EXPENSES<.-=Personal
injury protection aenefité snall oe 2aid for eacn victim for
that victim's nedical and renadilit3ation expenses <OAsisting
of 2311 ra23sonadble charges incurrad far re3sonadly necessary
Jrogductse. servica2ss and accomMmodations for tne victin's
c3res recoverys 9or rahabilitation. Tha medic3al andg
req23oilitaction expanses 03id Dy 2erson3l injury Prot2ction
sn3ll not include charges for 3 NOospital roowm w«~hicn arz in
axcess of a3 reasonaple 3nd nec2ss3ary charg2 for senidrivate
aCCOmmocatiOnéo axgeot when the victim reqQuires spacialt or
int2nNsiva Caree. fﬂe tern ®rah3adbilitation™ means any
reasonadle and nec2ssary €quipmnents dersonnels or serviceas,
3Nd tr3nsportation theretos whicn ~ith 3 reasonanla agegrzae

. £
5f mecical ca2rt3ainty will reduce tnhe guration or asgres af 3
yictim®'s disabilitys Or restdr2 3 vizZtim's pnysic2al or
vocational functioning to tne Dra-SC:ident‘]eve1 or 2a
reason3aple edquivalant of tnat level, or enable 3 victin to
functian inga2cendently ang oroduztivaly in C3ily activities.
No 001igation 2xists uncdar this secrion unless tne crovider
5f tne prozuzt. Qervica, or 3aczonmdodation involya2d is
lizens2d or 3porovad anag comolies ~ith 3ny apolicanl2 laws
ar r2gulations Zartinent thner2to. Tne Denefits >3yaola

JUrsuant to this sJdbsection for nezizal and renasilicsacion

5.24
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2xpens2s for any One victimne resylzing from any ona
3ccidents shall not 2xceed $100,000.

(d) WORK LISS.-—%ersonal injury oratection benefits
shall ne P3igd oursuant td Nis sudsSac=ionN to 23&h victin for
that victin’s work 1oss consisting of--

(1) loss of incomes not to 2xZe2d S1,000 der ncntn,
for ~0orx wnich 3 victim «0uld nave parformeg 3ftar the date
of tne 3ccicant if he Or she hag nNot been injuregd in tne
accident (act counting 3any expected recuction in the 23nount
oayablz sy tnat vi:tfm for purnoses of Fedasral ang District
of Coiumoia income taxation); and

({2) exp2nsess NOt £O axcea2d 520 par dgays w~Nicn 3
vigtim r2asonaocly incurrad in obttainNing orginary and
1ecessary services i1 liau of thos2 Zhat tne victin ~ould
1ave parformag foar parsonal or family Senefit (but not for
incone) dJuring tne first tnree years after the dat2 of tne
accident if ne or she Nad not Jeen iajured in the 3aczident.
Tha oenefitcs payaple for workx loss F:f any one victimny
resulting from any one accidsnts $nall not exceed 529.300-
A0rx 12ss does not incluge any 129Ss incurr=2g aft2r tne g3t2
af 3 victin’s geatns if the vistim gies fOr any reasan.

(e) 2EATH 3ENEFITS.~=P2rsonal injury protection >enefits
sn3ll se D3i3 to tne sSurvivors of 2az” victia 25 gesatn

Jeqefitse THe panafies 2ayzpl2 dursu3nt €2 nis s4D032¢Ction

Sea8
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for deatn otenefits for any one victin snall not excteed
$1.000.

SeZe 5. LAWSUIT RESTRIICTION TO FINANCE BENEFITS UNDER
REQUIRED INSJRANCE.,

{38) RESTRILTION«=—=NO person is entitleg to m3int3in 3
Civil 3action b3sad on liability 3gainst 3ny Other dersone
-ith rasoect to an injury 3s to whicn 2ersonal injury
orata<tion ban2fits 3re payaol2 under thisS ACte unless tnat
otner DJerson is or may pe liable in 3czordance witn 2n2 of
the2 exzeotions sat forth'in suoséc:ian (D) e

(D) SXTEPTIONS T3 RESTRILTION.,=—

{l) a oerson m3ay be liaple for damages far any madic3al
3nd req3pilitation expenses of 3 victin or his ér ner
sSurvivars 3nqd 3ny ~ork }toss of 3 victin ¢r his or ner
survivars in exca2ss of tne Dersonal injury.orocectSOn
penefits availaple tnerefor under this AcCte.

(2) A oerson may De liaple T tnhn2 victim Or nis or ner
survivors for nonecononic 1oss sustain2d as the resuls of
de3tn 2rising out of tnhe m3inta2n3nce Or use Of & motor

venizl2 3ang recover3dle under 3po0licanle 13we

{3) a oerson m3y be liable for any iajury 3arising sut of

th2 mainten3nc2 2r use of 3 nceor venicla w~itn iAatant tO

injure himsa2lf or nerself or 3Ny otn2ar c=2rs0ne.

68

bels

e23

He24
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{4) A person m3ay be liaple far Nan2ononic 10ss, in ' 6«3C
3ctordance witn otherwis2 3policaole laws Causad a victinm be31
andg arfsinq from tne mainta2nance or ys2 of a mofor vanicle
only if the victim suffered an injury Jirectly resulzing in 632
de3tns substanti3l permnanent scarring or gqisfigqurenent,
suostanti3al 3nd nedically denonstrable parmanent inpairment be33
whicn 713s significantly affect2d tne adility of tha victim 6e3&
to perform NisS or ner usu3al and customary aaily activiass Or
a medizally Jemnonstrable impairmang that prevents th2 viztim be35
from parforming all or subst3ncially all of the material be36

3cts and cuties «hicnh constitute his or her usu3al ang

customary g3ily activities for more than 180 continuous Se37
Jdayse
(S) a J2erson may be ljable for 39y loss or dam3agas, in be39

3ccora3ance with o2tnerwis2 3policaole 1awy ify 3t tagdc time 5440
of tne 3zcid2nts tN3L Jerson is AN ow~n2r of 3 motor venizle
involved in that 3accident 3ang reguirad iNSurance w3s N2t in 54l

affect with respac¢ct O tnat venilla.

Seze 5S¢ AVAILABILITY CF IMSJURANIE AND BeENESITS, 5ot

(@) PEISIMAL INJURY INSURANCE.-- Seud

(L) Aft2r consult3tion «~ith iasurars 3utNoriz20 t2 5«43

tr3nsact M2%or vahicle insurance in tha Districe of Hae 29

Columbiaes th2 sujneriatangdent snall froqn tine o Cimne

300rovas wit 3Ny reasonanle mICifFiCc3Tionss 3 reasoracie Se350
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o13n or >313n to 3ssure the 3vailabilitys td 311 owners of
notor veniclases Of the insurance r2qlired to b2 Mn3intlinad
Oy tnis Act; and of the insuranca rejuirad to oe inclugded
with r2qQuired insuranc2s under paragraoh (2) ang of tne
insuranc2 requira2d to oé offarad to 311 such ownerss uncar
suosaction (2)e Aay sucnh plan snall p2 equit3ola 3ang nay
arovida for 3pd20rtionmenty, DY th2 ma3nager osr committae
designata2d %o 202rata2 such Plans 3mong such insurers of
3polic3nts for 3ny sucn iNsSUranc2 ~nNd 3re ynaple to 20tain
such insur2nze r23ason3dly througn 2dr3dinary metnodse Wnen
any such 9lan nas Je2n aoproveds all sucn insurers saall
suosScripe tnara2tds Co0Operate tnerewith, and pD3rticip3ata
thar2ine Any 3policant for 3any such policye any namagd
deneficZiary 2r iasdJdra2d under a Dolicy issued pursuant to
such @ plan. and any Such insurer mnay 3poesl to tn2
suogeriit2ndent from 3ny ruling cr Jezisicn of the nanager or
Zommitcee designata2g to 9parat2 such plane.

{2) Tne supgerintenca2nt sh3all reqguirz that eac"
insurer selling or off2ring to s21l 2ersonal injury
orotactioan ilsur2nze in tne Distrizt Of Zolundia offar to
Jrovig2 o eacnN of its policynolzers 2ng notantial
s0licyiolcars dersonal injury liaoility insuranc2 Iover3jes.

in Thne amounts s2t fartn i7 section 19(3) of tne Maotor

6«51

Tel

Te2

7«3

Tt

Te5

Te5

TelS



Venicle Safety Resoonsibility Act (D.Ce Code Sec. %0-
435(2)) e«

| ({3) An insurer 3authorizZs2g td transact 5otor vahicle
insuranca in the District of Columoia snall sell or offer to
seli parsonal injury protection insurancay and any liadility
oolicias describad in this sactions to tne ownar of any
veniclz2 that would pe defined as a motar vahicle unazr tnis
act 2xceot tnhat it has only two w~h2els or js soecially
2xoectade.

{4) The superintendant shall 2st3olish and n2aintain

3 orogran designad to 3ssure tnat ourcnasers of any
insuranc2 descrioed in tnis section ar2 adaguately informned
Aith r2sject to th2 3vailadbilitcy 3ng comparstive cast
tner=20fs 3nd to 3ssure that 311 20lici2s of suth iAsurancze
3r2 understanad3aole to policynoldarse.

(D) PRIPERTY DAMAGE INSURANCE.--Z3cn iasyrer s21ling or
offeriag to sell parsonal injury orotection insuranc2 in the
Distrizt of CZolumbia sn3all incluage wit5 such insura2nce 2
s0licy of insuranc2 sursuant tad «Nica 3any liapility to 2
n13ned insur=2d to pay for prooderty Janage td 3Ny venizla or
dtnhner aJrosparty NIt Ow~n2C Or Sontrollad Dy SULTH iNsur=24d, in
3CZoraance ity 3policanla lawe. sNall pe paid by tne iasurar
jnvolvéc ud to $5+3C3 2er 3ccident. MNIrwiznstanNgding toe

Jorceacing sea1t2ncas such o0o0licy of Srcoerty d3mage iAasdarancs
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snall not pe included if the parson involveds in writing,
w31V2S SUCH Jrataction in 3csordance with any rules

or2szcrid2d by th2 Yayor upon the ra2commend3sation of tne

sufo2erintandent. TNe autnorization £t ~3ive LtNis prote<tione

3s sat forth in thne preca2ding sentanNzes iS sydject ot 2any

reasonadle limitation orascribad Dy th2 Mayors udon the

rezomma2ndation of the superinta2ndent, to eAsuyr2 tn3t o~n23rs

of motor va2hicles zovered Dy c21lisiaon insurance ooaligies

recover thz 3amount of any deguctidble from any otner 2awner of

3 notor venicl2 whos2 fault causacd tle damage inNvolvade
{c) BENEFITS.—--Exc2pt 3s otharwisSe provided in
sdosec:ian (3)e 2ersonal injury orot2c¢tion dbenafits 3rz
2avadlz2 2y tne aoolicadle insurar ar tne assigned T113inms
olan for 3ny victin if tne accigant inQolvec ofcurs (1) in

tne Oistrict of Columpia: or (2) in any otner jurisciction

2f the United States Or in €C3nad3s if tne viCcLiM ~ase 3T th2

tine of tpe 3czident. 3 named nenefiziary under 3 dersonal

injures orotaction P2licy or the 92ccupant of a8 moTtor vanicle

owneg ar ragistered Dy 3 perscn «No IS sucCh 3 benefilildrye
(2) INSLIGISILITY S0 3IEMEFRITSe=-
(l)y Pers>nal injury d>rot2ction b2nafits 3n31l Aot e

2314Q witn rasgace of any victin 1 f thae victiMme

7439
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(4) is 3s of the date of tn2 accident. the owner of
3 notor veni:1é involved in the 3accident resuyleting in that
victim®s injury; and

{3) faileds 3s of the date2 >f the accidents td
ogravida and maintain insurance or otJer security for payment
of the banafits required by this Act for personsal injury
praotection,

(2) a victim is not 2ntitlag to personal injury
orotaction bena2fits ife at the time of tne accident
resulting in injury~-

(a) tna:‘vi::im was Using 3 motor vehicle waign he
or sne has takan pn]éufu11y; uanlass that victia reasonably
opelievag at that tima that he or sSne was entitlegd to tiake
3ng usa that vaniclte: or

(8) tnat victim (1) w33s not a8 residant of tne
distri:t of Columbia; and (2) =as 9p2ra3ting or occupving 3
notor venicla that was not ragisteres in tne District; 3and
(3) was not 3 beneficiary of g pdlicy 2f parsonal injury
orotection insurance or 3 policy of insuranca deemag o
drovid2 sersdonal injury orotaction banefits for 3ccidgents
oczurring in tne Districte,

Sece 7. PRIORITIZS F2IR THE PAYMENT OF 3ENEFITS.

Th2 insurer responsidla for tha 2ayment of parsgnal

injury orotaction Jenefits snall D2 Zecermineg in 3aczorcance

8.2

8e3

8«5

8.6

8.8
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4ithsy 3Nn3 in the order ofy the priorities saet fortn in tnis
sectione Th2 insurer liadble to pay sucn banafits is-—

(l) tne insurer provilding r2guired insuranca2 2f an
2moloy2r, if the victim is 3n 2amoloy=e or relative Of 3an
2mploy2e 3nC t1e injury occurs wnile thne victim is ian 3
notor venicla oravidad or made 2available by that enployee's
2moloy2r in th2 course of his or har enbloyment;

(2) tne insurer providing r2cYiresd insuranc2 to tne
dwner or ooOerator 2f 3 motor vahicle in the pusiness of
transporting passengars for nires if the victim is sucn 3
03ssangers exc20t that tnis Dbriority is not 3policable to 3
victim wno iS 3 passanger on a3 school dus or a bus operating
ynder 3 Jovernnent-spOnsora2d transoortation Orograne unless
the viztim is nct en:itiec to such ba2n2fits from any source
other than n2 assignad clains plan;

(3) tne titasurar orovidinq raguired insuranc2 ynder
«hNicn tha vic%tim is 3an insured;

(%) thNe iasurar providing ra2Qdired iNnsursanca «itnN
respact to tie motar venicle in «Nicls 3t tnha tine o tne
3ccidents zh2 viZtim is oras2nty if th2 viZtim is Aot 3N
insyred under 3y pdolicy;

(S5) tle iAsura2r providiag ra2Quired inNnsurancz «itn
rescact to 3ny motor vehicle involvez in tne acciga2nts if

tn2 viZtim is not anm insur2ad uncar 31y 2olicy;:

830

83e31

8e%0

Beal
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{6) the assignead clains pla3ne Dursuant to saction
8e
A parxad and unoccupied Totor venisl2 is not a motar vanicle
involvad in 3n accidante for purdoses of this sections
unless tnat venicle is parked is Sucn 3 m3nnar 3as to create
3n unr=2asonanle risk of injurye If twd or more obligations
to pay parsonal injury.Drotection csenefits apply egually to>
3n injurys tne insurgr against wnicn tne clsim is assertad
first sn3ll oroc2ss 3and pay tha claia 3as if wholly
respsonidlas, supject to suDseqQuent caintridbution drd rata

from 3ny other insuer for the amount of such banefits 2aid

ang for the zost Of procassing suca 2)laim.
V2.
5~/ -5@e 8. 4SSIGNED CLAIMS AND 40MINISTRATION.
! L0
~%  (a) MAINTENANCE OF BUREAU AND 2LAN.—-Tasufers authorizad

/té Ttraalsact notcr vehigle insuranc2 in tnhne District of
rd

Columbia sn3ll, subDjact to tne 30proval of and ra2gulation Dy
tna2 suderinta2nZents 2r33nize 3and maiatain 2n 3ssignea clainmns
dur@2au and 3an assignad claims plans 3nd Jursuadnt €3
suogsactin (e)s 3N AQMinistration Fund. Such insur=ars snh3ll
adsopt 3nd Mady 3mend regui3tions 3ng rdla2se subDj2ct to sucn
300rov3] and r2gulations for tne operation of th2 durei3u anag
513an anag for tne ass2ssment 3among iNsurers of th2 Tosts of

SUcCh oDeratisns 2n 3 f3ir and 2qQquit3dl2 b3sise =3¢ch iasurer

selling or off2ring to sall 2ersonal injury 2rot2czian

8.48

8e49

Fe.l

92

Se3
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Se7

Ge8

5.9
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insursic2 in tne District of Columoia shall p3rticipate in
and contridute to the cost of the opureau 3nd plan.

(p) ELIGIBILITY FOR BENEFITS THRIUGH PLAN—A vizZTim
antitlad to persdn3l injury protactiidn ben2fitss ang not
in2ligibie pursuant to saction 6(d) of ths Act, as 3 ra2sult
of an injury arising out of tha2 71aintenanc2 or use cf 2
notor venicla2 in the Districe of Chlumoia may obec3in sucn
penefits tnrougn tne assigned clains olan naintaina2a in
3ccordance witn sudbsaction (3) if—=-

{l) no igantificanl=2 2olicy of personal jnjury
orot=ction insuyrance is apolicable td that injury; or

(2) tne only identifiaple policy of personal injury
Jrotaction idsurance is inadaqQu3ate to provice all of tne

senefits establisn2g Dy lawe D2cause of tn2 finsncgial

o S
{7« 0 .
- - - . . . /
inadilicty of one or more inNsur2rs to fulfill wheir
o0ligationse
If parsoi3l injury protection Denefils 3re ©3id thnrougn tne

3ssign2a ¢l2a3ims olan for tnhne r=2asons d2scribad in saragra2on
(2)+ tne insurar t3 «Nicn th2 cl3in is 3ssigneds Or tn2
3ssigna2d claims oure3u itsalfey is 2Nntitlag to reimoursament
from wne cefaulting insurers foar tne amount of any pdena2fits
522id 3na for ¢ostss LD tne extant of Ttne ra2sponsinility of

tn2 dJefualcing iAsdrarse

O
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[f personal injury protection Benefits are pP3id througn the
3ssignaqg claims olan for the rzasons cescribad'in oaragrapn
(2)s tne insurar to which the <l13in isS assigneds Or tha
3ssignad claims dureau itself, is 2ntitled to reimpursamant
fra@ the def3ulting insurers for tae anount 9f any benefits
03id anag for costss tO tne exteﬁt of tne r2spoonsipility of
the defaulecing insurarse
(c) PROCEDURE ==
| (l) A victin 3allegealy 2ntitled to personal injury
orot2ction penafits througn th2 assigneag claims 21an
shall notify the assigned zl3ins bureau of tnat clain
within tie time that would hava se2n 3llowady Sursuant
to s$2¢%idn 10(3) of this Acty if an igentifiable and
3daquate policy Of person;i injury procection insurancsa
apolicaple td that vicetiM®'s injury nad baen in effacet on
tne 2ate of the accident,

(2) uoon notification ung2r paragraonh (1). the
3ssigna2c claims duresu snall assign 3 cl1ain for denefits to
3 03rticipating insurers in acgordanze witn the Orovisions
of Thne 3ssigned <lains plane Such bur23au snall 3also
osromotly notify 2acn claimant 5f tne names 3ddress, 3ang
teleonon2 Nunber of the insurer toO wliCh Sucnh 3 cl2ain is
assignad or of sucn pureau its21f, if such 3 claim is

assignag tTo ite A Ccivil action 2y a8 ¢laimant fgor 2ersanal

Fe36

937

Se43

Jeab
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injury protestion Denefits aqaiqst sucn Planes insurers Or
oureau snall not be commenced less tnan 30 days 3after 3
claimant’s rec2iot of such notification of assignmant or
later than tne 13st gate Oon whic€a SuUuZh 3n 3action coulad b2
conmencedy, pursuant to section 10(3) Of this Acts 3g3inst an
3polic3able insur2r odligated on 3 DAsis Otner than tnis

sectione.

(3) Claims snall pe assignel by tne assigned <laims
oureaus in.a:corcance #ith rulas taac brovice for fair
3llocacioan of th2 Surgan of 2rocessiag and p3ying such
z2l2aimss among 311 of tnhne insur2rs transacting motor venicle
insuranca in tne District of Columbia on 3 Dasis tnat is
r23sonably r213t2d to cthe volume of oersoﬁnal injury
oraotaction iAsurance wNich eacn such iAsur2r writes iN the
Distrizte P2arsons providing r2gQuired insurances personally,
througn 399rovad s21f insuranc2 2r gchar sSecuritys, snall
zontridute financially to tn2 cost of such plan anz2 dyreau,
in accardancz «ith rul2s of =h2 superintandents dut no
claiqns snall bea assigned far processing anz J3ayment to Sudch
a fJersdne

() An insurer to wihizh 3 ¢l3im is 3ss5i3n20 u-gsar
this subsection shall dromotly commenc2 D2yma2nt of any
dsenefits r2guirad in accorlanc2 ~ith tNis A€« Suzh iasurar

is 2ntitled to promoOt reimoursameng dy tnhe 3ssignes claias

10«3
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sure3su for tne amount of any payments made anad for tne
astaplisned l1oss 3djustment Cost. AN insurér tOo wnich 3
z2laim is 3ssigned under this subsection snall pra2sarve andg
anforc2 any riﬁh:s to indemnity Or r2inbursement Dy any
third 2artys Subject td 3Czounting tnerefdr TO such Dureaue

(5) Losses p3ides thne cost of acdjusting lossas. and
Costs insurrad in oper3ting thes 3ssigned claims oureau snal)
oe 3assassed on tnhe same or equivala2ant 23sis as tnN3t set
fortn in paragraoh (3)s 2xcedt tnat 311 insurers snall
receiva 3Nd 2ay 3ssassmentse With r2spect tO veniZlas that
would De definad as motor vehiclas exc2pt that they only
n3ve t40 wne2lsy Or ara2 the suoja2ct of 3 special finding anc
thn3t are not coverad Dy required ilsurances such losses ang
cost (tn2 lossas anag ¢9st sucn veanicles as 3 class are
lic<ely t2 imdose 01 the assigned claims pl3n anc bur=2au)
shall De cet2rqinecd hHy tne Maydor 01 3n eguitable basis: =23¢ch
dwner 2f suc® 3 venicla registerag in tne Jdistrict of
Zolumbia sn2ll pay his or ner pro rat2 snare tneredf uooOn
annual ra2gqistration of tnat vehizl2.

(@) WTEYALIMNG.~--R23s0onadlea costs incurr2g in tne
nanaling and cisoosition of 3ssignad claims, includiag %=ne
zost of 23ying 3ss2ssmants undar subseztion (c)(S5)s snall pe
taxen jiNnto 3Zcount in th2 maxing and ragulating of motor

venicla insursnca r3ates.
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(e) ADMINISTRATION FUND.—~-Tne iasurers w~ho czontrinute
to the m3intz2n3ance of 3N assigned =Z13ins plan sh3all 3lso
zontrioute to 3 fund for tne 3dministration of tnis ACte in
3CcOorg3ance witn this subsectione Such administration Fundg
shall 2e est3adbllisnhneg 3nd ndint3dined Dy the 3ssignad claims
dburedu est3adblish under subsection (23). Assessment sn3ll pe
nades 2n a fair 3nd equitaol2 dasiss anong al)l insurarsy in
3ccordance witn drajactions 9f tne Gavernment of tnhe
Distrizt of Zolumbia as to 3addag ¢2sis raguirea for
reasonadble administration anad enforzenent of tnis ACte.
Paymenets to the Government from tna =ync snall be nade
seni3dannu3lly by such bur=23ue.

Secs 9« CONSUMER PRROTECTION

(a) ELECTION CF a DOEDUCTIBLE.--a1 insurer offering to
oravide 2ersanal idjury orotactidn iaSurance in tha Jistrict
mn3ay offers 2L 2Coro0riat2ly reduced Jra2mium r3tese 23
gdeductible cf 3 specified dollar anount up to thea amdunt
orascribed Sy th2 Mayore udon th2 razsonmandation of tha
superiitancents Tnis Gecuctible m3y b2 3policaople to 31 or
3ny soecified tyoe of dersonal injury arot2czion ta2naficge
2xZeCct tn3t it MAy Not De apdolic3ple to any medizale
Jaranecizals amoul3nZee. Or nosDital servicas furnisha2a T2 2
viZTim oN 2an emnerg2ncy DAasis TuUring tn2 72 hours inam=2diately

fsllowing 3n accizcant.
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10e42
1043
10«44
10«40
10e«8
10+43

10590

ll.l

112
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(D) SUBTRAZTION OF CERTAIN QOTHER S ENEFITSe=-—411 sersonal
in;uty proteztion denefits (less r2asonanly jncurred
collection cdsts) that 3n individual raceives or is 2ntitlacg
Lo rec22ives w~ith raspect to 3n injurys frop—--

(1) sacial security (2xze2t denafits under titl2

XIx of tne So¢ci3l Security Act):

(2) worxkman's compensation;
(3) temoorary nonoccupational gis3dility insurancea
that is reguirad by 3 Statz or tne District: and
(%) any Qovernmant (excz2pt thea praocaeas of
government lifa insuranca);
shall De subtracted in calculating D02rsgnal. injury
or:;ec:ion uiless the law authorizing or providing for tnose
penefits maka2s tnen secondary to or 3Juplicative of pasic no-
fagle delefitse.

{c) PENALTY FCR JVERDUE PAYMENT JF PERSONAL INJURY
PRITECTION BENEFITSe=-=Personsl injury orotection ba2n2fits
3r2 J2avyasla as 123ss 3Cccruess Subject t> receipt Dy tnhe
apolicaple insurar of reasonadble prcoaf of the fact ancd
amount of l1oss sustainad. If personal injury protaction
senefits are not paid withNin 30 gdays aftar raceidt Of suzh
ord’o0fs, tne p2ynent que is overdua. An overdde Daynent OF
gerson3al injury drotaction benafits Je3rs iNterest at tne

orim2 rate of incerest generally prevailing in tne Qistrice

-

116

lle7

118

llell

l1le1l3

lle15%

1119

lle21

1122

lle26

l1e25

1125

1127
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of Columpia sn tne dats upon wnich such opayment is first
ovardue per 3nnum from the dat2 upon which Suych O3ymant is
first overdue. For purposas of this Subsectione p3ymnent is
nade on the Jate 3 araft or otnhner valid instrument is placad
in tne United Stat2s mails in 3 oroperly 3adressa2d 3nd
Jostaed envealope 9r on the 3date of delivery tneredof,
whicnever is aoplicapl=e.

{d) ASSIGNMENT OF CZLAIMS TJ FUTURE BENEFITS.=-—an
agream2nt fOr the assignment of 3 right to any parsonal
injury proteztion Oenefits p3yable in the future is voide

(e) PAYMENT JF ATTIRNEYS FEEZSe—

M) An-attorney is antitlad to> 3 reason3dble fz2e for
advising 3nc¢ r20resentating 3 clainant in 3n 3ction for
Jersonal injury orotéc:ion D2nafits «~Nicn ar2 ovardjues
Such a fz2e snall dDe paid by tha apoglicapole insur=ar in
agdition to th2 amount of the personal injury protaction
Denefits wniZh 3re overdye 3nd tne péna]ty under
sudsaczion (¢) if a court finds that tnis insurer 3ig
Aot oromotly pay the 3mount Ju2.

(2) An insurer may De allow2g. Dy 4 C2urt, 3an award
o9f 38 ra23asonanla sum for 3 fee fcr its 2attorn2y for tne
leg3al cost of 3Jefending 3gainst 3 z2laim that IS Or was
fFraudulent in some significant rasjsects Sucn awarz nay

2e =r=2at24g 3s 3n offset 3Qainse tn2 amount Of any

11.31

1132

11.33
1l1.34

1le35

11.37

11.33

lles?2
lle43
lless
llea5S
1le4b

lles3

1153

12«1
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persan3al injury oroteaction ben2fits then or tnarzaftar

owing oy'tnac insurer to tne p2rson M3xing tnN3t cl3ijnmne.

{f) PRIMACY JIF PERSONAL INJURY PRRQATELTION==2ersonal
injury protection denefits 3nd inSuriante Or Ootner 2appravad
security For‘tne payment of such d2n2fits shall De prinary
avar any other aopblicabla jnsuranc2s. 2xcept 3s otharwise
orovidad undar subsections (3) 3nd (D).

Sec. 12s MISCELLANEZOUS PRQOVISIINS.

(a) STATUYTE 2JF LIMITATIONS.~=a civil acrion for the
recovery of any pers3n3) injury prota2ction benefits nayanle
Jnger this Azt snall be commenced not later than one y=a2ar
afrer che date of thes 2ccident r2s41ting in the injury
Jiving rise to entitlement to such Da2nafits, exc2pt 3S
Jtnerwis2 oravic2e in this subsectione If 317 approcriate
sritten notice sertting fortn tne nam=2 2ana 3ddra2ss 2f tne
victim 317d t1e tim2e place anc N3atur2 of tne injury is given
to tne iasur2r Or 3nv of its autnNorizeg 3g2Nnts r23s07301y
oromptly aftar tne dat2 of the 2¢cigant resulting in SsdJ4cn
injurys such a civil action nay 5e comMnenc2d at 3ny tine
“within one y23r after the d3at2 such 3 "0tice is Siven oy 2
derson claiming to pe antitlag to sersanal injury orot2ction
denefits Oof 2y 3 parson 3cting on Yen31f of suchn 2 vicTine
If tne ansplizaonl2 insurer maxes 3ny 2ayment 2F b2na2fits for

fersanal iNnjury 2ratactidn witn respact to 3 parcizular

122

12e¢

12.5

126

12.8

12.19

12.11

12.12

12«15

1215

1217

12«13
124193

12423
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victim 3ng injurys such 3 civil 3ctisn may ba commanced at

5ny tine witiin one ye3r aft2r the mosSt recent sSUCN paymente. 1222
(D) PHYSICAL CR MENTAL EXAMINATIION OF VIZTIM o= 12424
(1) If 3 person®s pnysizal 2r mantal Condition is 12.27

m3acterial ta 3any claim tnat has bD2en made or that may be

made for pa2rsonal injury protection penefitss tha Derson 12.28

involvedg snall Suoﬁit to pnysical or m2ntal 2xaminatcion 1229

DY DNysiZians, in 3CCOrgance wit? orovisions ¢cf tna

oolizy of insurancz oursuant to «Nich such claim has 12.30

oe2n or nay d>& mac2. A dolicy of insurances provicing 12.31

for oaymant of tne benefits requirz2d far personal injury

orotection may include reaasonabl2 provisions for 12.32

ohysical 3nag ma2ntal ;xamination of fersons cl3iming any

such banafits. 1233
(2) If reguasted Dy tne p2rson 2xaminags 2 290y of 12«36

eV2ary w~ritt21 redort concerning 3n examination uncar

this subDseztion «hiCn is m3c2 2y 2N 2x3MiNing dNysician 1237
snall ne g=2livarag or mailac €9 suzh pP2rscn w~ithout 1238
charge. At lesst sne such r209r% sh3all set fortn in 12«39

Jertail zne findings 3and conclusians of tne examnining
JnYsici3nse Unon such raquest 3nC qg=livary Orf mailing, 12041
th2 Darty 23aysing 2 Dersdn tTI Dde examined under this
SuDsS2CTion M3ay raquest tne D2rson 2xaminad to furnisn 1242

its reor2s2nz3tive witn 3 203y cf 2avary w~ritgan ral0rs 12ex3



29

av3ilaolz to that Derson concerning 3any 2x3amination

whicn is relavant to that persan's claim for personal l12.44

injury protection DenefitsSe. AN 3apolicaple insuyr2r may 12e45

reguest 2 Derson claiming oerson3l injury oporota2ction

Denefits to sydmit tne name 3and 3ddress of eacn 1246

ohysician or ma2cical-cara facility tnac N3s Jiagnosed or

tr2ated th2 victim for or with r2spect to thea injury 1248

clainea ang any relev3ant past injurys as 3 prereguisitsa

tb tne paymnent of denefits und2r ¢nis Acte Such 3 1253

persan snall 3lso authoriz sucnh 3N insurar t2 inspace

and Zo0y recdrds relavant to Ssucn 3 cl3in w«hicn ara 12.51

or203ar2d or maintained DY any ohysiciane hosoitals

clinics renacilitation centeres nursing facilitys Or 13.1

otner Derson or iNstitutiona

(3) A court méy make any order wnRicN is just in l3.4

case a pa2rson refuses to comoly «~ith any provision of

03ragrapn (1) or (2)s 2xCept tA3t an order sn3ll not e 13.5

antered girecting tne 3arrest of 3 Jerson for Qisd02ying 13.2

an ordar tO suoOmMit to 3 Ohysic3al or mMmental ex2a7nin3atioNe.

(<) GOOD-FAfTH MISTAKE.~=~ 2erson3l injury grot2czion 13.23
setefits thnat 3r2 23id DY 2N iNsurfar i1 good faien to or for 13.5

tha Jenefit 2f 3 person Jeliavac %2 ne entitladg tnarad

ot
(6]

Jdiscnargas sJcn insurer from its 021ligation tS tne 2x

ol
[{Y)
b}
(r
(0]
R}
—
w
.
.
<

1)

th2 3Imsunt of such payments ynlass sycn iNsurar "Nas J>e2n
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notifi2d in ~riting orior to such dpaymant of the claim of
sone othar p=2rsone If thnere is doubt 3Dout the dropar
gerson to raceiv2 the benefits involvea or zne proper
aplrortionmant to b2 nade 3mong tne oersoné entitled to such
denefits or 3about «natner an item of megic3al or
ren3aoilitation expanse was r23son30ly necessary or wnhether
the charg3e for Sde; an item isS r=2d8s01adles tne insurar, the
cl3iqnants Or 3ny othar int2rested persdn may 3oply to the
Suoeriar Court of the Jistrict of Zolumbia for an
3poropri3te order. If sucn an aopliz3acion is made DY an
insurer sefore tne b2nefit claimad is overadues tne
orovisions of supsactions (C¢) and (e) of saction 9 3re not
apolicable witn respact to sucnh amounte.

(@) SUSRIGATIONe~--—

(1) An insurer sh3ll nave a rignt of reimoursamant
from any othar insdrars pD3sed upon 3 d2termin3tion Of faslte
for any sersonal injury orotection benefits paid or
obligatea to b2 Daid by that insur2r 23s 3 resule of an
aczident tnat involved twQ OFr @aore MOtOr vahicles, at leasc
on2 2Ff wnich w3s of 3 tyope other £nN37 3 0a3ss2nger Tnocor
venicl2. As used in this paragraph. tne ta2ra 'passengar
notor venicla2' means any motdr vanicl2 gehar thnan (4) 3

‘velicla naaving 12ss than four 4mzelsi or (3) a3 truzsx w~nich

13.11

13«12

13.13

13«14

13.15

13.15

13.13

13.19

13.21

13.23

13.2¢%

13.25

13.25

1327

13.28



31

iS Not d2signed porimarily to Carry an operator and any
Dassenjerse

(2) An insurer which nas p3id or become onligatad
to p3y parsonal injury protection penefits in 3ny case Not
covered 0Oy 03aragraoh (1) may 3grze td receive a right of
reimoursament from any other iNsur2r with respect ta sdmM2 or
311 of tnose benafits.

(3) Entitlement £0 reimours2mant 3angd the 3mount of
any reimoursamant under this subsection shall pe det2rmnined
Dy 33r2ement Detwe2n 3ny iNsSur2rs ~No ara2 ijnvolvad undar
J3ragrapn (l) or wno agr=ze undesr paragraon (2). If sucn
insurers f3il to r2ach agraemnent as to entitlement or amount
3r botnhes tnese issues shall pe ga2t2rmnined dy intar-comp3ny
arditration in a8tcargance w~ith 3any asplicaoles agreament
Jetw2en th2 insurers involved under drocagures estaolisn;c
ov tné suyparintendant, The determin2tion of any rignt of
reimbursement under this subsection ‘sNall not nse affacted ny
tN2 orovisioas Of section 3 of tnis AcCte.

Sece 1le DERINITIONS.

As used in tnis Ac;. unlsss th2 zontaxt otherwis2
requira2s. tna following terms shall nave tne rollow~ing
meanings:

(L) Tne t=2rn 'accident' m2ans an Jntoward and

unforesean occdrrenca 3arising Sut 2¢ tne mainta2nance or

13.29

1331

13.32

13.33

13.35

13.36

1333

13.39

13«43

1341

13.42
13«45
13+47

12.43

leol



us2 of (A

a trailer

32

) @ motor vehicle; or (3) a vanicles inclugding

+ ODerated or cCesigned for opesration upodon a

oudlic str2et ar highnway Dy 3JOwer 2tner than muszular

oower if sucnh venicle is not a8 motor venicle for

ourpaos2s of this Act,

«ith ra2spect only to any

pedestriin or any 2czupant of that vehicle othear tnan

th2 owner 2r opoerator of tnhnat venicle; or (C) 3ny 2tier

venizla zovered dy personal

(2) The term "benceficiary"

Aaned tn 3 pdlicy of persaonsil

insuranca
Jersonal

(3)

lolumpica.

(&)
individu3a
illnasse
narms

(5)

3Ny Jther

relscive of a3 nanec

3S 3 p2arson «~nNo

injury protactione.

is @nticled to

injury DrotectionN iNnsur3anca

neans 3 person wno IS

injury protection

Tne t2rm "Districc means tne Jistrict of

Tne t2rm "injury™ means pogily narm t2 an

1 that is sustained i1

gis=23sey

The t2rm "insuyrag"

individu

an 38ccidants 3G any

or da2ath ra2s4lting from that bdadily

ER

wno (A) is

513 2n2 in tne custody of (i) 2

ralative of 3 ananeaqa

Jncer 3Ny

coAtrace

of

nsured; (3)

insurancs

neans a3 nameg insureg an3d

tN2 sSgous2 or Jtaer

insurea 2r wno is less tnan 138 y2a3ar

Mamed inNsured; or (i)
1S N0t 3 naneg tnNsureg

draviding zCnpluscry

tne ba2nafits of

S

a

142

lee3

14«4

14«5

14«56

149

14«12

l&e i2

l4el5

1415

l4« 13

1429

lee21l

1422
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coverage: and (C) usually makes "is or nar home w~ithin
th2 samne family unit as 3 nNamed insureg evan if ne or
sh2 temporarily resides elsewn2ra.

(5) Thne tarm ™insurar' mMeans (A) 3 o&@rson «~nNo {5
3uthoriz=2ga t> provide insuranc2 in the District pursuant
to 30plicadle 1aw; (3) thne ownar of 3 mMmOotor venicla «ho
M3iNt3iNnNs insuranca2 o9r othar aoproved security far %tne
payment 3f pa2rsonal injury Oroue:tion‘oenefi:s; ang (Q)
any instrumentalitys facilitys Orf Drogran pursuant td
sectionN 5(3).

(7) Thne ta2rm *1oss™ m=2ans ecz0nNonil detrima2nt
inzurr2c 3as 23 result of an 3ccicant rasulting in i1jurye
consisting of 3and linited ;o macical ang r=2n3apilitation
exdensase ~0rkx 19sss 3aNnag c23tn dban2fitse The term dles
not incluge aoneconomic 10ss.

(8) The t2rm "majntanance or usa2" with respa2c<ct to
venicle o5r 3@ vehicle means any aztivity involving or
rel3ted Lo transsortation dy 3 mMotar venicles inzluging
0CzudYingy @nt2ring intos alignting fraom, reo#irin;o or
sarvicinges excapt that tne tarm 3025 not inclule ccnduce
“itnin tne coursa 9f 2 buysinass 2f re2p3irfrings servicing,
or Otharw«isa@ M3iat3ining motdr vanicles unlass the

conCuct is off tne pusiness Jdr2Mies or UNiass it is

1423

1425

1427

14423

1427

1432

14433

14«34

1437

1«33

-
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EXA

condguct in the cours2 of 153Qing Oor unlo3ging 3 notor
venicleae.

(9) The term "motor venhicle™ neans a3 venizle,
including 3 trailers operated or aasigned for oparation
uoon 3 public street or Nnigh«3y Dy power other t9H3an
auscul 3ar powar 3Nnd which has morza than two whealse
exzent tnat such tarm sh3all aot include 3ny taxizcad if
cﬁe Mayor findss aftar 3 h23aring 3nag in 3ccordance with
the Jdistrict of Columpia Adminiserativa Procedur2 ACt,
tn3t sJucn 23ction is necess3ry CO preserv2 tne 2890nomMic
strengeth of th2 taxicad industry.

(10) The term *“noneconomic J1O0ss' means Dains
suff2ringe inconveni2ncer onysical iap3irment, and ocher
noTp2cuniary damags recoveradls2 Jnder the tort 13w
apdlicaple to injury 3rising cut Of th2 T3intensnca or
4s2 of a3 motor vahicle.

(11) The term "“oerson" neans any natural osersone
firmes cODartnersnios assdCi3ation. Jovernnents Or
jovernment agency or instrumentality.

{12) The term "oersonal injyry Dr3t2¢ticnN™ neans
‘th2 jenefits DOrovided oy S2CtioanNs 4{ZC)s %(3) 310 «(e) OFf
Lhis ACtTe.

(13) Th2 term “superint2ndent”™ neans tna

sulderiatandent of insuradnca 9f r1e Jistrice 2Ff Co2lumdia.

1942

loess

14e4b

l4e47

l4e63

1450

152

15.3

15«11

15-11’
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(14) Tha term “survivar" neans 3an ingiviaual
idantifi=g. in tne wrongful geatn statut2 of tne
Jistrict of Zolumbi3s, 3s One entitlead to racaive
penefits Dy reason of the de3tn of this victime

(15) The terms "victim" 3ng "motor venigle accident
victim" nean a n3atur3l Derson ~Nd sust3ias iajury 3as a
result of an accident.

Seze. 12+ EFFECTIVE DATES.

(a) DATE OF EFFECTe=-~- This 3ct sh3all taxe effect afcer
3 thirty (30)-3day periad of Congressional reviaw fallowing
3porov2l Dy the “ayor (or in tne eveat of veto Dy th2 Mayor,
action by th2 Council of tne District of Columoia to
avarrigje tne va2td) 3s porovidad in section 502(c)(l) of tne
District of Zolumpia Salf-Governnent and Goveramental
Redrganizatcion AcCts 3porovad Oec2mper 24'_1Q73 (37 Stat,
813; D.C. CoOdes sece 1-147(c)(l))e.

(D) DATE OF ARPPLICABILITY.-~The orovisions of tnis Act
3poly to0 accidents involving motdr vanicles w~Nicn taxke place
sn or afeer July 1, 1980 §nd T2 th2 registration or
oD2r3tion of motar vahicles in tne Districet of Columoia an
or afta2r tnat gdate. The praovisions of tnis ace shall not
3p2ly to 3ay =22cigd2nt JCurring or injdry sustained Sridr to

tnat Catz2,

15.17

156183

15.21

15.22

15«24

15.25%

1528

15259

15439

15031

15.33

15.3%

1535
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1537



ATTACHMENT #3

TITLE XXXVI

INSURANCE

Title XXXV was renumbered as Title XXXVI in Fla.St.1979.

Chap.
642. Legal Expense Insurance [New].

CHAPTER 624.

INSURANCE CODE: ADMINISTRATION AND

GENERAL PROVISIONS

PART I. SCOPE OF CODE

Sec.
624.031 Self-insurance defined [New]).

PART III. AUTHORIZATION OF IN-
SURERS AND GENERAL
REQUIREMENTS

624.431 Transferred.

624.432 Report by insurers of profes-
sional liability claims and ac-
tions required [New].

Sec.

624.433 Reports of information by prod-
ucts liability insurers required
[New].

Reports of information by
workers' compensation insur-
ers required [New].

624.435

Repeal of Chapter

Laws 1976, c. 76-168, the Regulatory Reform Act of 1976, which
provides for legislative review of programs and functions wwhich
regulate professions, occupations, business, industry and other en-
deavors in Florida, provided in gection 3 of the law for repeal of this

chapter on July 1, 1982.

c. 11-437, § 1, excepted part IV from the repeal.

Laws 1977, c¢. 77-237. § 1, and Laws 1977,

For the pruvisions

directing the regulatory rcview and a listing of all statutes affected
by Laws 1976, c. 76-168, sce § 11.61 and notes thereunder.

PART 1. SCOPE CF CODE

624.01, 624.02 Repealed by Laws 1976, c. 76-168, § 3, eff. July I, 1982 [See

§ 11.61]

SECTION 624.02

Supplementary Index to Notes

Assignments 4.5

Pension plan death benefits 14.5

3. Legislative regulation

Insurance is an industry affected with
@ public interest and suhject to regula-
tion by the states. FProduction Credit
Ass'ns of Florida v. Department of Ins.,
App., 356 So0.2d 31 (1978).

4.5 Assignments

There Is no duty on insurer to notify
an assignee of policy of premiums or as-
sessments cdue thereon unless & stat-
ute or contract of insurer to the con-
trary or conduct of insurer giving
rise to duty to notify assignee exists.
Lewls State I3ank v. Travelers Ins. Co.,
App., 356 So0.2d 1344 (1973).

Where terms of insurance contract
made no provision for notice to either

1BAF.S.A.
1980 P.P.

insured or assignee, who took subject
to those terms, no agreement existed
between the insurer and assignee
amending contract, and there was no
conduct on part of insurer to create
duty to notify assignee, policy could
e cancelled by insurer for nonpayment
of premiums without notice to assignee.
id.

14.5 Pension pilan death benefits

Death benefita in a municipal pen-
siun or retirement plan for its employees
funded by contributions to a pension
trust fund, which benefits are payvable
out of the pension or retirement trust
fund, are not “life Insurance”™ or a
contract for tife insurance. The pro-
viding of municipal pension plan death
benefits under such clrcumstances does
not fall within the competitive bid-
ding or other requirements of § 112.08
relating to pavment by u unit of local
governiment of all or part of the prem-
iums for contracts of group life in-
surance for its employees. Op.Atty.
Gen., 075-70, May 2, 1978.



627.730 short title

Qections 627.730-627.711 may be cited and known as the

M M - . 4+
“TFlorida automobile reparations reform act.

627.731 Purpose

The purpose of §§ 627.730-627.741 is to require medical, surgi-
cal, funeral and disability insurance benefits to be provided
without regard to fault under motor vehicle policies that provide
bodily injury and property damage liability insurance, or other
security, for motor vehicles registered in this state and, with re-
spect to motor vehicle accidents, a limitation on the right to
claim damages for pain, suffering, mental anguish and inconven-
ience.

Historical Note

Derivation:
Laws 1971, ¢. 71-252, § 2.

627.732 Definitions

As used in §§ 627.730-627.711:

(1) “Motor vehicle” means any self-propelled vehicle whieh is of a type both
designed and required to he licensed for use on the highways of this state
except mopeds, as defined in s, 316.003(2), and any trailer or semi-trailer de-
signed for ase with such vehiele and ineludes:

() A “private passenger motor vehicle” which is any motor vehicle which is
a sedan, station wagon, or jeep-type vehicle not used at any time as a public
or livery conveyance for passengers and, if not used primarily for occupa-
tional, professional, or business purposes, a1 motor vehicle of the pickup, panel,
van, eamper, or motor home type.

(b) A “commercial motor vehicle” which is any motor vehicle which is not a
private passenger motor vehiele.

The term “motor vehicle,” however, does not include any self-propelled vehicle
with fewer than four wheels or 8 mobile home.
Amended by Laws 1978, ¢. 78-374, 8 2, off. Jun. 1, 1979.

(2) “Owner” means a person who holds the legal title to a
motor vehicle, or, in the event a motor vehicle is the subject of a
security agreement or lease with option to purchase with the
debtor or lessee having the right to possession, then the debtor
or lessee shall be deemed the owner for the purposes of §$ 627.-
730-627.741.

(3) “Named insured” means a person, usually the owner of a
vehicle, identified in a policy by name as the insured under the
policy.

(4) “Relative residing in the same household” means a rela-
tive of any degree by blood or by marriage who usually makes
his home in the same family unit, whether or not temporavily
living elsewhere.



Ch. 627 CASUALTY INSURANCE CONTRACTS § 627.733

627.733 Required security

(1) Every owner or registrant of a motor vehicle required to
he registered and licensed in this state shall maintain security as
required by subsection (3) of this section in effect continuously
throughout the registration or licensing period.

(2) Ivery nonresident owner or registrant of a motor vehicle
which, whether operated or not, has been physically present
within this state for more than ninety days during the preceding
three hundred sixty-five days shall thereafter maintain security
as defined by subsection (3) of this section in effect continuous-
Iy throughout the period such motor vehicle remains within this
state.

(3) Such sccurity shall be provided by one of the following methods:

(a) Security by insurance may be provided with respect to such motor
vehicle by an insurance policy delivered or issued for delivery in this state by
an authorized or eligible motor vehicle liability insurer which is actually
writing such insurance as otherwise defined in this code, which provides
the benefits and exemptions contained in ss, 627.730-627.741. Any such policy
of motor vehicle ‘insurance covering motor vehicles registered or licensed in
this state and any policy of insurance represented or sold as providing the
security required hereunder for registered and licensed motor vehicles under
ss. 627.730-427.741 shall be deemed to provide insurance for the payment of
such benefits; or

(b) Security may be provided with respect to any motor vehicle by any
other method aunthorized by s 324.031(2), (3), or (4) and approved by the De-
partment of Highway Safety and Motor Vehicles as affording seearity equiva-
lent to that afforded by a policy of insuranee, if such security is continuously
maintained throughont the motor vehicle's registration or licensing period.

The person filing such security shall have all of the obligations and rights of
an insurer under ss. 627.730-627.741.
Amended by Laws 1077, ¢. 77-118, § 8, off. Aug. 2, 1977; Laws 1977, ¢. 77—

468, § 31, eff. Sept. 1, 1977,

(1) An owner of a motor vehicle with respect to which securi-
ty is required by this section who fails to have such security in
effect at the time of an accident shall have no immunity from
tort liability, but shall be personally liable for the payment of
benefits under § 627.736. With respect to such henefits, such an
owner shall have all of the rights and obligations of an insurer
under §§ 627.730-627.7-11.



627.734 Proof of security; security requirements; penal-
ties

(1) The provisions of chapier 321 which pertain to the meth-
od of giving and maintaining proof of financial responsibility
and which govern and define a motor vehicle liability policy
shall apply to filing and maintaining proof of security or finan-
cial responsibility required by §§ 627.730-627.741. It is intended
that the provisions of chapter 321 relating to proof of financial
responsibility required of each operator and each owner of any
motor vehicle shall continue in full force and effect.

(2) Any person who:

(a) Gives information required in a report or otherwise as
provided for in §§ 627.730-627.741, knowing or having reason to
helieve that such information is false;

(b) Forges or, without authority, signs any evidence of proof
of security; or

(c) Files or offers for filing any such evidence of proof,
knowing or having reason to believe that it is forged or signed
without authority,
shall be guilty of a misdemeanor of the first degree, punishable
as provided in § 775.082 or § 775.083.

(3) Sections 627.730-627.711 do not apply to any motor vehi-
cle owned Ly the state, a political subdivision of the state, or the
federal government.



penalties
See §

627.735 Operation of a motor vehicle illegal without security;
[Repealed by Laws 1976, c. 76—-168, § 3, eff. July [, 1982,
11.61] :

Any owner or registrant of a motor vehicle with respect to which se-
curity is required under s. 627.733 who operates such motor vehicle or permits
it to be operated in this state without having in full furce and effect security
complying with the terms of s. 627.733 shall have his operator's license and
registration suspended.

Amended by Laws 1977, ¢. 77468, § 32, eff. Sept. 1, 1977; Laws 1978, c. 78-374,

§ 11, eff. Jan. 1, 1979.

Laws 1977, c. 77-468, deleted ‘‘subsec-
tion (1) er subsection (2) of'' preceding
s. 627.733 in two instances in subsec.
(1), and rewrote subsec. (2).

LLaws 1978, c¢. 78-374, § 11, repealed
subsec. (2) which, as it appears in Fla.
St.1977, provided:

‘*(2) Any motor vehicle liability insur-

with the applicable limits of liability re-
quired under the financial responsibility
or compulsory ([insurance] laws of any
other state.'

Laws 1978, c. 78-374, § 12, provides
that the act take effect January 1, 1979,
and apply to all accidents occurring on
or after that date.

ance policy shall be deemed to comply

627.736 Required personal injury protection benefits; exclusions; priority
[Repealed by Laws 1976, c. 76-168, § 3, eff. July |, 1982. See
§ 11.61]

(1) Required benefits.—Every insurance policy complying with the sccurity
requirements of s. 627.733 shall provide personal injury protection providing
for payment of all reasonable expenses incurred for necessary medical, surgi-
cal, X-ray, dental, and rehabilitative services, including prosthetic devices;
necessary ambulance, hospital, and nursing services; and funeral and disabil-
ity benefits to the named insured, relatives residing in the same household,
persons operating the insured motor vehijcle, passengers in such motor vehicle,
and other persons struck by such motor vehicle and suffering bodily injury
while not an occupant of a self-propelled vehicle, all as specifically provided
in subsection (2) and paragraph (4)(d), to a limit of $10,000 for loss sustained
by ‘any such person as a result of bodily injury, sickness, disease, or death
arising out of. the ownership, maintenance, or use of a motor vehicle as fol-
lows:

() Medical benefits.—Eighty percent of all reasonable expenses for neces-
sary medical, surgical, X-ray, dental, and rehabilitative services, including
prosthetic devices, and necessary ambnlance, hospital, and nursing services.
Such henefits shill also include necessary remedial treatment and serviees rec-
ognized and permitted under the laws of the state for an injured person who
relies upon spiritual meuns through prayer alone for healing, in accordance
with his religious beliefs.

(M) Dixabitity benefits—liighty percent of any loss of gross income and loss
of ecarning capacity per individual, unless such benefits are deemed not in-
clndable in gross income for federal income tax purposes, in which event such
benefits shall be limited to 60 percent, frowm inability to work proximately
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caused by the injury sustained by the injured person, plus all expenses rea-
sonably incurred in obtaining from others ordinary and necessary services in
lieu of those that, but for the injury, the injured person would have per-
formed without income for the benefit of his houschold. All disability bene-
fits payable under this provision shall be paid not less than every 2 weeks.
Any insurer providing medical or disability henefits which have been reduced
under this section shall also provide a corresponding rate reduction to the in-
sured in proportion to the reduction of benefits provided.

() Funcral, burial, or cremation bencfitx.—Funcral, burial, or cremation

expenses in an amount not to exceed $1,000 per individual.
Only insurers writing motor vehicle liability insurance in this state may pro-
vide the required benefits of this section, and no such insurer shall require
the purchase of any other motor vehicle coverage as a condition for providing
such required benefits. Such insurers shall make such benefits available
through normal marketing channels. Any insurer writing motor vehicle lia-
bility insurance in this state failing to comply with such availability require-
ment as a general business practice shall be deemed to have violated part VII
of chapter 626, and such violation shall constitute an unfair method of compe-
tition or an unfair or deceptive act or practice involving the business of in-
surance, and any such insurer committing such violation shall be subject to
the penalties afforded in such part, as well as those which may be afforded
elsewhere in the insurance code.

(2) Authorized exclusions.—Any insurer may exclude benefits:

(a) For injury sustained by the named insured and relatives residing in the
same household while occupying another motor vehicle owned by the named
insured and not insured under the policy or for injury sustained by any per-
son operating the insured motor vehicle without the express or implied con-
sent of the insured.

(L) To any injured person, If such person’s conduct contributed to his inju-
ry under any of the following circumstances:

1. Causing injury to himself intentionally ;

2. Being convicted of driving while under the influence of alcohol or nar-
cotic drugs to the extent that his driving faculties are impaired; or

3. Being injured while committing a felony.

Whenever un insured is charged with conduct as =et forth in subparagraphs
2. or 3., the 30-day payment provision of paragraph 14)(b) shall be held in
abeyance, and the insurer shall withhold payment of any person:l injury pro-
tection benefits pending the outcome of the caxe at the trial level. If the
charge is nolle prossed or dismissed or the insured is acquitted, the 30-day
payment provision shall run from the date the insurer is notified of such ac-
tion,

(3) insured’s rights to recovery of specia! damages In tort claims.—
No insurer shall have a lien on any iccovery in tort by judgment, settle-
ment, or otherwise for personal injury proiection benefits, whetber suit
has been filed or settlement has been reeched without suit. An injured party
who is entitled to bring suit under the provisions of s. 627.737, or his legal
representative, shall have no right to recover any damages for which per-
sonal injury protection benetits are paid or payable. The plaintiff may
prove all of his special damages notwithstanding this limitation, but if
special damages are introduced in evidence, the trier of facts, whether judge
or jury, shall not award damages for personul injury protection benefits
paid or paysble. In all cases in which a jury is required to fix damages,
the court shall instruct the jury that the plaintiff shall not recover such
special damages for personal injury protection benetits paid or payable.

(4) Benefits; when due.—Benefits due from an insurer under ss. 627.730-
627.741 shall be primary, except that benefits received under any workers'
compensation law or Medicaid as provided under 42 TU.S.C. s. 1396 et seq.
shall be credited against the benefits provided by subsection (1) and shall be
due and payable as loss acerues, upon recelpt of reasonable proof of such loss
and the amount of expenses and loss fncurred which are covered by the policy
issued under ss. 627.730-627.741. Any credits taken as a result of Medicaid
benefits received shall be subject to the provisions of s. 409.266(3)(a).
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(a) An insurer may require written notice to be given as soon as practica-
ble after an accident involving a motor vehicle with respect to which the poli-
cy affords the security required by ss. 627.730-627.741.

(b) Personal injury protectioin insurance benefits shall be overdue if not
pald within 30 days after the insurer is furnished written notice of the fact
of a covered loss and of the amount of same. If such written notice is not
furnished to the insurer as to the entire claim, any partial amount supported
by written notice is overdue if not paid within 30 days after such written no-
tice is furnished to the insurer. Any part or all of the remainder of the
clalmm that is subsequently supported by written notice is overdue if not paid
within 30 days after such written notice is furnished to the insurer. How-
ever, any payment shall not be deemed overdue when the insurer has reason-
able proof to cstublish that the Insurer is not responsible for the payment,
notwithstanding that written notice has been furnished to the insurer. For
the purpose of calculating the extent to which any benefits are overdue, pay-
ment shall be treated as being made on the date n draft or other valid instru-
ment which is equivalent to payment was placed in the United States mail in
a properly addressed, postpaid envelope or, if net <o posted, on the date of de-
livery.

(c) All overdue payments shall bear simple interest at the rate of 10 per-
cent per annum.

(d) The insurer of the owner of a motor vehicle shall pay personal injury
protection benefits for:

1. Accidental bodily injury sustained in this state by the owner while oc-
cupying a motor vehicle, or while not an occupant of a self-propelled vehicle
if the injury is caused by physical contact with a motor vehicle,

2. Accidental bodily injury sustained outside this state, but within the
United States of America or its territories or possessions or Canada by the
owner while occupying the owner's motor vehicle.

3. Accidental bodily injury sustained by a relative of the owner residing in
the same houschold, under the circnmstances described in subparagraph 1. or
subparagraph 2., provided the relative at the time of the accident is domiciled
in the owner’'s household and is not himself the owner of a motor vehicle
with respect to which security is required under ss. 627.730-627.741.

4. Accidental bodily injury sustained in this state by any other person
while occupying: the owner's motor vehicle or, if a resident of this state,
while not an occupant of a self-propelled vehicle, if the injury Is caused by
physical contact with such motor vehicle, provided the injured person is not
himself:

. The owner of a motor vehicle with respect to which security is required
under ss. 627.730-627.741, or

b. Entitled to personal injrry benefits from the insurer of the owner or
owners of such a motor vehicle.

(e) If two or more insurers are liable to pay personad injury protection hen-
efits for the same injury to any one person, the maximum payable shall be as
specified in subsection (1), and any insurer paying the benefits shall be enti-
tled to recover from each of the other insurers an equitable pro-rata share of
the benefits paid and expenses incurred in processing the claim.

(5) Charges for treatment of injured persons.—Any physician, hospital,
clinic, or other person or institution lawfully rendering treatment to an
injured person for a bodily injury covered by personal injury protection
insurance may charge only a reasonnble amount for the products, services,
and accommodations rendered, and the insurer providing such coverage may
pay for such charges direetly to such person or institution lawfully ren-
dering suebh treatinent, if the insured receiving such treatment or his guardi-
an has countersigned the invoice or bill upon which such charges are to
be paid for as having actually been rendered, to the best knowledge of the
insured or hisx gnardian. In no event, however, may such a charge be in ex-
cess of the amount the person or institution customarily charges for like
products, services, or accotunodatious in cases involving no insurance.

la% ")
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(6) Discovery of facts about an Injured person; disputes.—

(2) Every employer shall, if a request is made by an insurer providing per-
sonal injury protection benefits under ss. 627.730-6G27.741 against whom 2
claim has been made, furnish forthwith, in a form appraoved by the Depart-
ment of Insurance, 4 sworn statement of the earnings, since the time of the
hodily injury and for a reasonable period before the injury, of the person
upon whose injury the claim is based.

(b) IEvery plysician, hospital, clinic, or other medieal institution providing,
before or after bodily injury upon which a claim for personal iujury protec-
tion insurance benefits is based, any products, services, or accommodations in
relation to that or any other injury, or in relation to 2 condition claimed to
be connected with that or any other injury, shall, if reguested to do so by the
insurer against whom the claim has been made, furnish forthwith a written
report of the history, condition, treatment, dates, and costs of such treatment
of the injured person, together with a sworn statement that the treatment or
services rendered were reasonable and necessary with respect to the bodily in-
jury sustained and identifying which portion of the expenses for said treat-
ment or services was incurred as a result of such bodily injury, and produce
forthwith, and permit the inspection and copying of, his or its records regard-
ing such history, condition, trcatment, dates, and costs of treatment.  Said
sworn statement shall read as follows: “Under penalty of perjury, 1 declare
that 1 have read the foregoing, and the facts alleged are truae, to the best of
my knowledge and belief.” No cause of action for violation of the physician-
patient privilege or invasion of the right of privacy shall be permitted
against any physician, hospital, clinic, or other medical institution complying
with the provisions of this section. ‘The person requesting such records and
safd sworn statement shall pay all reasonable costs connected therewith,

(c) In the event of any dispute regarding an insurer's right to discovery of
facts about an injured person's earnings or about his history, condition, or
treatment, or the dates and costs of such treatment, the insurer may petition
a court of competent jurisdiction to enter an order permitting such discovery.
The order may be made only on motion for good cause shown and upon notice
to all persons having an interest, and it shall specify the time, place, manner,
conditions, and scope of the discovery. Such court may, in order to protect
against annoyance, embarrassment, or oppression, as justice requires, enter
an order refusing discovery or specifying conditions of discovery and may or-
der payments of costs and expenses of the proeeceding, including reasonable
fees for the appearance of attorneys at the proceedings, as justice requires.

{(d) The injured person shall be furnished, upon request, a copy of all infor-
mation obtained by the insurer under the provisions of this section, and shall
pay a reasonable charge, if required by the insurer.

(e) Notice to an insurer of the existence of a claim shall not be unreasona-
bly withheld by an insured.

(7) Mental and physical examination of injured person; reports.—

(a) Whenever the mental or physical condition of an injured person cov-
ered by personal injury protection is material to any claim that has heen
or may be made for past or future personal injury protection,insur:m(-v
benefits, such person shall, upon request of an insurer, submit to mental
or physical examination by a physician or physicians. The costs of any
examinations requested by an insurer shall be borne entirely by the insurer.
Such examination shall be conducted within the city of residence of the
insured. If there is no qualified physician to conduct the examination with-
in the city of residence of the insured, then such examination shall be con-
ducted in an area of the closest proximity to the insured's residence. [Per-
sonal protection insurers are authorized to include reasonible provisions
in personal injury protection insurance policies for mental and physical
examination of those claiming personal injury protection insurance benefits,

(b) If requested by the person examined, @ party causing an examination
to be made shall deliver to him n copy of every written report concerning
the examination rendered by an examining physician, at least one of which
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reports must set out the examining physician’s findings and conclusions in
detail.  After such request and delivery, the party cnusing the examination to
be made is entitled, upon request, to recefve from the person examined every
written report available to him or his representative concerning any examina-
tion, previonsly or thercafter made, of the same mental or physical condition.
By requesting and obtaining a report of the examination so ordered, or by
taking the deposition of the examiner, the person examined waives any
privilege he muy have, in relation o the claim for benefits, regarding the
testimony of every other person who has examined, or may thereafter
examine, him iu respect to the same mental or physical condition. If a
person unreasonably refnses to submit to an examination, the personal
injury protection carrier is no longer liable for subsequent personal injury
protection benefits. )

(8) With respect to any dispute under the provisions of ss. 627.730-627.741
between the insured and the insurer, the provisions of s. 627.428 shall apply.
Amended by Laws 1976, c. 76-266, & 4; Laws 1977, c. 77468, § 33, eff. Sept.
1, 1977; Laws 1978, ¢. TR-374, & 3, eff. Jan. 1, 1979; Laws 1979, c. 79, §
114, eff. July 1, 1979: Laws 1979, c. 79-164, § 165, eff. Aug. 5, 1979; Laws
1979, ¢. 79100, § 239, eff. Aug. 5, 1979; Laws 1980, c. 80-208, § 3, eff. June
25, 1980.

627.737 Tort exemption; limitation on right to damages

(1) Every owner, registrant, operator, or occupant of a mo-
tor vehicle with respect to which security has been provided as

required by §§ 627.730-627.711, and every person or organization
legally responsible for his acts or omissions, is hereby exempted
Trom tort liability for damages because of bodily injury, sick-
ness, or disease arising out of the ownership, operation, mainte-
nance, or use of such motor vehicle in this state to the extent
that the benefits described in § 627.736(1) are payvable for such
injury, or would be pavable but for any exclusion or deductible
authorized by §§ 627.730-627.7-11, under any insurance policy or
other method of security complying with the requirements of

§ 627.733, or by an owner personally liable under § 627.733 for
the payment of such benefits, unless a person is entitled to main-
tain an action for pain, suffering, mental anguish, and inconven-
ience for such injury under the provisions of subsection (2).

(2) 1In any action of tort brought against the owner, registrant, operator, or
occupant of a metor vehicle with respect to which security has been provided
as required by ss. 627.730-6G27.741, or yminst any person or organization le-
gally responsible for his act< or omissions, a plaintiff may recover damages
in tort for pain, suffering, mental angnish, and inconvenience because of bodi-
ly injury, sickness, or disease arising out of the owncership, maintenanee, op-
eration, or use of such motor vehicle only in the event that the injury or
disease consists in whole or in part of:

(a) Significant and permanent loss of an important bodily function.

(b) Permanent injury within a reasonable degree of medical probabllity, oth-
er than scarring or disfigurement.

(c) Significant and permanent searing or disfigurement.

() Death.

Amended by Laws 1976, c. 76-266, § 5; Laws 1978, ¢. 78-374, § 4, eft. Jan. 1,
1979. ‘

(3) When a defendant, in a proceeding brought pursuant to ss. 627.730-627.-
741, questions whether the pliintiff has met the requirements of s. 627.737(2),
then the defendant may file an appropriate motion with the court, and the
court shall, on a one-time basis only, 30 days before the date set for the trial
or the pre-trial hearing, whichever is first, by examining the pleadings and
the evidence before it, ascertain whether the plaintiff will be able to submit
some evidence that the plaintiff will mmeet the requirements of . 627.737(2).
If the court finds that the plaintiff will not be able to submit such evidence,
then the court shall dismiss the plaintiff's claim without prejudice.

Added by Laws 1976, ¢. 76-266, § 5.

(4) In any action brought against an automobile liability insurer for dam-
ages in excess of its policy limits, no claim for punitive damages shall be al-
lowed.

Added by Laws 1977, ¢. 7768, § 35, eff. .July 1, 1977.



627.7372 Collateral sources of Indemnlity

(1) In any action for personal injury or wrongful death arising out of the
ownership, operation, use, or maintenance of a motor vehicle, the conrt shall
admit into evidence the total amount of all collateral sonrces paid to the claim-
ant, and the court shall instruct the jury to deduet from its verdict the value
of all benefits received by the claimant from any collateral sonree.

(2) For purposes of this section, “Collateral sources™ means any payments
made to the claimant, or on his behalf, by or pursuant to:

(a) The United States Social Security Act: )V any federal, state, or loeal
income disability aect; or any other public programs providing medieal ex-
penses, disability nayments, or other similar benefits,

(b) Any health, sickness, or income disability insurance ;. automobile acei-
dent insurance that provides health benefits or income disability coverage:
and any other similiac insurance benefits except life insurancee benefits avail-
able to the claimant, whether purchased by him or provided by others.

(¢) Any contract or agreement of nny group, organization, purtuership, or
corporation to provide, pay for, or rcimburse the costs of hospital, medical,

dentul, or other health cuare services.

(d) Any contractual or voluntary wage continuation plan provided by em-
ployers or any other system intended to provide wages during a period of
disability.

(3) Notwithstanding any other provision of this section, benefits received
under the Workers’” Compensation Law shall not be considered a collateral
source.

Added by Laws 1977, ¢. 774068, § 34, off. July 1, 1977. Amended by Laws 1978,
c. T8-374, § 5, eff. Jan. 1, 1979; Laws 1979, c. 790, § 115, eff. July 1, 1979.

627.7375 Renumbered as 817.234 and amended by Laws 1979, c. 79-84, § |,
eff. Oct. [, 1979

627.7377 Physical damage deductibles

In providing collision coverage for physical damage to an insured’s motor
vehicle, insurers shall make available, upon request, deductibles of $500, or
any other amount for which the parties may contract, subject to the insurer’s
filed rating plan.

Added by Laws 1976, c. 76-266, 8 11.

Laws 1976, c. 76-266, § 16, provides: Reviser's Note—1976:
‘“This act shall take effect October 1,, This section was created subsequent

1o, an, Tl A2 e M S T (Rl i Phache Slffed Toom
ng out of accidents occurring on or aft- erefor S
¢ Jate.” & the blanket repeal of ch. 627 by that

er said date. act. [See the italicized note at the head
of this chapter.]

627.7378 Comprehensive coverage; deductible not to apply to motor vehicle
glass
The deductible provisions of any policy of motor vehicle insurance provid-
ing comprehensive coverage shall not be applicable to damage to the wind-
shield of any motor vehicle covered under such policy.
Added by Laws 1979, c. 79-241, § 1, eff. Oct. 1, 1979Y.

Library References

Insurance ¢=435.18(1).
C.J.S. Insurance § 829.
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627.738 Property damage, basic or full coverage; tort lia-
bility

(1) The owner of a motor vehicle as defined in § 627.732 is
not required to maintain securily with respect to property dam-
age to his motor vehicle, but may elect to purchase either full or
hasic coverage for accidental property damage to his motor vehi-
cle.

(2) Every insurer providing security under §§ 627.730-627.-
741 shall offer the owner either full or basic coverage for acci-
dental property damage to the insured motor vehicle, as follows:

(a) Full coverage shall provide insurance without regard to
Tault for accidents occurring within the United States or its ter-
ritories or possessions or Canada.

(b) Basic coverage shall be limited {o insurance against dam-
age caused by the fault of another resulting from contact be-
tween the insured vehicle and a vehicle with respect to which se-
curity is required under §§ 627.730-627.7-11.

(3) The insurer may include within the terms and conditions
applicable to full or basic coverage such other provisions as it
customarily applies to collision coverage for private passenger
automobiles in other states, including deductibles without limita-
tion.

(1) Every owner, registrant, operator, or occupant of a motor
vehicle with respect to which security has been provided as re-
quired by §§ 627.730-627.711, and every other person or or-
ganization legally responsible for the acts or omissions of such
an owner, registrant, operator, or occupant, is hereby exempted
from tort liability for damages because of accidental property
damage to motor vehicles arising out of the ownership, opera-
tion, maintenance, or use of such motor vehicle in this state.
However, a person shall not be exempt from such liability if
he was operating the motor vehicle without the express or im-
plied consent of its owner or an insured under the owner’s policy
or if his willful and wanton misconduct was the proximate cause
of the accident. This exemption applies only with respect to
property damage to motor vehicles subject to §§ 627.730-627.711
but shall not be applicable as to a motor vehicle damaging a
parked vehicle.

(3) Notwithstanding subsection (4), an owner who has elect-
ed not to purchase insurance with respect to property damage to
his motor vehicle may maintain an action of tort therefor
against the owner, registrant, operator or occupant of a motor



§ 627.738 INSURANCE CODE Title 35

vehicle causing such damage if such damage exceeds five hun-
dred and fifty dollars, and the insurer of an owner who has
elected to purchase full or basic collision coverage for his motor
vehicle shall have the right, if the damage to such motor vehicle
exceeds the above amount, to recover the amount of the benefits
it has paid and, on behalf of its insured, any deductible amount
from the insurer of the owner, registrant, operator, or occupant
of a motor vehicle causing such damage. The issues of liability
in such a case and the amount of recovery shall he decided on
the basis of tort law, and shall be determined by agreement be-
tween the insurers involved or, if they fail to agree, by arbitra-
tion.

627.739 Personal Injury protection; optional limitations; deductihles; op--
tional methods of payment for repair work [Repealed by Laws
1976, c. 76-168, § 3, eff. July I, 1982. See § 11.61]

In order to prevent duplication with other private or governmental insur-
ance or benefits for senior citizens and others with access to such insurance
or benefits, each insurer providing the coverage and benefits described in s,
627.736(1) shall offer to the named insureds modified forms of personal injury
protection as described in this section. Such election may be made by the
named insured to apply to the named insured :alone, or to the named insured
and dependent relatives residing in the same houschold. Any person electing
such modified coverage or subject to such modified coverage, as a result of the
named insured's election, shall have no right to claim or to recover any
amount so deducted from any awner registrant, operator, or occupant of i
vehicle or any person or organization legully responsible for any such person'’s
acts or omissions who is made exempt from tort linhility by ss. 627.730-627.741.
Premium reductions for each modification or combination of modifications
shall be adequate to recognize the reduction in hazard and shall be subject
to the approval of the Department of Insurance.

(1) Insurers shall offer to each applicant and to each polieyholder, upon the
renewnl of an existing policy, deductibles, in amounts of X250, S0, £1,000,
$2,000, $3,000, $4,000, $6,000, and $8,000, said amount to be deducted from the
benefits otherwise due each person subject to the deduction, and shall explain
to each applicant or policyholder that if they have coverage under private
or governmental disability plans, they may avail themselves of deducetibles or
other modifications as provided in subsctions (1), (2), and (3).

(2) Insurers shall offer coverage wherein at the election of the named in-
sured all benefits payable under 42 U.,f..(?. s, 1395, the federal “Medicare” pro-
gram, or to active or retired niilitary personnel and their dependent relatives
shall be deducted from those benefits otherwise payable pursuant to s, 627.736
(1).

(3) Insurers shall offer coverage wherein at the election of nained insured
the benefits for loss of gross income and loss of earning capacity described in
8. 627.736(1)(b) shall be excluded.

(4) Insurers shall offer, at the election of the named insured, one of the fol-
lowing options:

(a) Either a direct paymnent to the policyholder or i payment to any person,
corporation, associntion, or other husiness entiry which performs repair work
upon the motor vehicle, or a combination of the foregoing; or

(b) A payment to any person, corporation, association, or other buslness
entity performing repair work upon the motor vehicle, where the payee is
under contract with the insurer to perform such work at stipulated rates
which are no greater than &5 peoercent of prevalling rates for similar work
within the county where the payee performs the work upon the motor vehiele.

(5) Each insurer may prepare and distribute to each of its policyholders o
listing of all business entitiex under contract with the insurer to perform nio-
tor vehicle repair work at the rates deseribed in paragraph by of this xce-
tion. The listing shall include a clear and plain explanation of the options
provided as required by this scction, and shall further state that if the poli-
cerholder elects to have required motor vehicle repair work done by any such
business entity, the rates stipulated in the contract with the insurer shall be
all of the consideration which the business eatity will demand for such work
and shall be paid by the insurer.

(6) Insurers may offer coverage wherein, at the olection of the named in-
sured, medical services <hall be limited to specified medieal providers, inelud-
ing hoxspitals, which specificd medical providers may be health maintenanes
organizations, as provided in chapter 641, part 11,

Amended by Laws 1976, ¢, T6=2606, & 6 Laws 1977, ¢, 776N, & 37, off. Sept
1, 1977 Laws 1978, ¢, I8=374, § 6, of f. Jan. 1, 1970,



627.740 Tort claims against persons not subject to §§ 627.-
T30-627.711
Notwithstanding any other provision of §§ 627.730-627.7.11,
the rights of residents of this state to claim damages in tort
chall not be diminished when such residents are involved in mo-
tor vehicle accidents with persons not required to provide securi-
ty under §§ 627.7:30-627.711.

627.7403 Mandatory joinder of derivative claim

In any action brought pursuant to the provisions of s, 627.737 claiming per-
sonal injuries, all elaims arvising out of the plaintiff's injuries, including all
derivative elaims, shall be brought together, nnless good cause is shown why
such claims should be brought separately-.
Added by Laws 1977, ¢c. TT—08, § 38, off. July 1, 1977.
Library References

Action C=48(2).
C.J.S. Actions § 92.

627.7405 Subrogation

Notwithstanding any other provisions of ss. G2T.730-627.741, any insurer pro-
viding personal injury protection benefits on a private passenger motor vehicle
shall have, to the extent of any personal injury protection benefits paid to any
person as a henefit arising out of such private pussenger motor vehicle insur-
ance, 2 right of reimbursement against the owner or the insurer of the owner
of a commercial motor vehiele, if the benefits paid result from such person
having been an occupant of the commercial motor vehicle or having been
struck by the commercial maotor vehicle while not an occupant of any self-
propelled vehicle.
Added by Laws 1978, ¢. T8-374, § 7, eff. Jun. 1, 19749,

627.741 ymplementation of §§ 627.730-627.741 [Repealed by Laws 1976, c.
76-168, § 3, eff. July (, 1982. See § 11.61]

’J"ln‘ Departinent of Insurance shail adopt rules and regulittions necessary
to implement the provisions of ss. 627, 730-627.741. )

Amended by Laws 1976, ¢. TH-266, & 13.





