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Report of the Joint Subcommittee Studying the 
Desirability of Adopdng a Standard 

of Comparadve Negligence In Virginia 

To 

The Governor and the General Assembly of Virginia 

Richmond, Virginia 
February, ltSZ 

To: The Honorable Charles S. Robb, Governor of Virginia 
and 

The General Assembly of Virginia 

I. INTRODUCTION

At its 1980 regular session the Virginia General Assembly adopted House Joint Resolution No. 45, 
which provides as follows: 

BOUSE JOINT RESOLUTION NO. 45 
Requesting the � Bild � of Delegates Committees tor .cmu:tl gt Justice to §.tygy the 

desirability of adopting a standard of comouattve negligence Im: YB in tort � 

WHEREAS, the all-or-nothing rule of contributory negligence may be very harsh on the plaintiff 
in some tort cases; and 

WHEREAS, the harshness of the contributory negligence rule has not properly been ameliorated 
by the several exceptions to the contributory negligence rule developed at common law; and 

WHEREAS, regardless of whether the contributory negligence rule or an exception to it applies 
in a case, one party or another is often treated unfairly; and 

WHEREAS, the federal government and approximately two-thirds of the other states have seen 
fit to ameliorate the harsh effects of the contributory negligence rule by adopting some form of 
comparative negligence standard; now, therefore, be it 

RESOLVED by the House of Delegates, the Senate concurring, That the Committees for Courts of 
Justice of the House of Delegates and the Senate are requested to form a joint subcommittee to 
study the desirability of adopting a standard of comparative negligence for use in tort cases, 
consisting of four (4) members from the House Committee for Courts of Justice; three (3) members 
from the Senate Committee for Courts of Justice and four ( 4) members from the citizenry of the 
Commonwealth at large, two (2) of which shall be appointed by the Chairman of the Senate 
Committee on Privileges and Elections. 

Upon completion of the study, the joint subcommittee shall submit a final report, including 
recommended legislatation, to the Governor and the General Assembly. 

The joint subcommittee was appointed in April, 1980, with Delegate Bernard S. Cohen as 
Chairman, and three meetlnp of the joint subcommittee were held in July, October and December 
of 1980. Other members of the joint subcommittee are Senator Frederick T. Gray, Delegate 
Theodore V. Morrison, Jr., Delegate J. Samuel Glasscock, Delegate Raymond R. Robrecht, Senator 
William F. Parkerson, Jr., Senator Willard J. Moody, Mr. Garnett S. Moore, Professor Harvey S. 
Pearlman, Mr. L. Eldon James, and Dean Thomas A. Edmonds of the University of Virginia School 
of Law. 

After hearing the views and expert opinions of a number of persons and groups interested in the 
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subject, the joint subcommittee discussed the matter at considerable length without achieving any 
concensus on what, if any. change should be recommended in current Virginia law. It was felt that 
additional comment and input from The Virginia State Bar, the Virginia Bar Association, and other 
groups within the legal profession not already heard from by the joint subcommittee would be 
desirable before formulating final recommendations. Accordingly, a subcommittee consisting of 
Senator Frederick T. Gray and Dean Thomas A. Edmonds was appointed at the last meeting of the 
joint subcommittee on December 3, 1980. This special subcommittee was charged with the 
responsibility of preparing a brief summary and analysis of present Virginia law, as well as the 
various alternatives which have been adopted in other states, and outlining the positive and negative 
aspects of each approach. The report of the special subcommittee is to be circulated to the bar for 
comment prior to a final meeting of the joint subcommittee during the fall of 1981, at which time 
final recommendations under House Joint Resolution No. 45 will be prepared. 

After a draft of the special subcommittee report was prepared by Dean Edmonds, Senator Gray 
found it necessary to resign from both the special subcommittee and the joint subcommittee because 
of personal reasons. 

Attached hereto is the report of the special subcommittee. The assistance of Mr. Will Harvey, a 
third year student at The T. C. Williams School of Law who served as research assistant to the 
special subcommittee, is gratefully acknowledged. 

Respectfully submitted, 

Thomas A. Edmonus 



II. FINDINGS OF THE SPEOAL SUBCOMMITI'EE

Presently, Virginia is one of only twelve states that continues to follow the early common law
rule that contributory negligence on the part of a plaintiff suing in tort for damages due to personal 
injury or property loss constitutes a complete bar to his recovery. This rule embraces the notion 
that one claiming such damages must not, through his own lack of care and diligence, have exposed 
himself to the risk of danger which caused his damages. The standard of care required of the 
plaintiff does not demand that he absolutely refrain from exposure to harm, but it does require that 
the person be as watchful and cautious in avoiding danger as an ordinarily prudent person would 
under the same circumstances. Virginia Electric IIM! Power � L Whitehurst. .a S.E.2d 296, 299 (Va. 
1940). 

The doctrine is generally traced back to the case of Butterfield Y.. Forrester , 11 East 60, 103 
Eng. Rep. 926 (K.B. 1809). The rule was first adopted in America in a Mamchusetts case, Smith Y.. 
Smith , 2 Pick 621 (1824), and was later followed by the rest of the country. 

There are a number of reasons advanced in support of the original common law rule. Many are 
of historical significance only. For example, the contributory negligence as a bar doctrine was 
formulated during the time period in which the industrial revolution was gaining strength; the rule 
apparently was designed to provide protection for fledgling industries against plaintiff-minded juries. 
A second reason for the rule was simplicity. The courts of the early 19th century felt more 
comfortable if they could point to a single principal or primary cause of a loss. Third, the early 
common law courts were unable or unwilling to devise a satisfactory method by which damages for 
a single, indivisible injury could be divided between two or more parties. Prosser, LAW OF TORTS, 
§ 65 (4th Ed. 1971). Finally, another popular rationale was that a plaintiff should not benefit where
his own lack of due care contributed to his injury. This reason is curious, since implementation of
the doctrine effectively benefits the defendant by releasing him from all liability, even though his
lack of due care may also have clearly contributed to the plaintiff's loss.

Modem justifications for retention of the original common law rule are predicated primarily on 
the presence in our tort system of several concepts and factors which are believed to mitigate 
against the apparent harshness of the absolute bar rule. 

The first of these concepts is the last clear chance doctrine. This limitation on the contributory 
negligence rule was first articulated in Davies L MAim , 10 M. & W. 546, 152 Eng. Rep. 588 (1842), 
a scant thirty-three years after the birth of contributory negligence as a bar to recovery. The basic 
concept provides that if the jury decides that despite the plaintiff's contributory negligence the 
defendant could nevertheless have avoided the accident, then the defendant's negligence becomes 
� proximate cause of the plaintiff's damages. Thus, last clear chance shifts the entire burden of 
the loss back to the defendant, despite some culpability on the part of the plaintiff. 

It bas been argued that last clear chance is in fact a form of comparative negligence analysis. 
The jury compares the actions of both parties and determines the most significant proximate cause 
of the incident The engrafting of last clear chance in practically every American jurisdiction was 
an admission that strict adherence to the contributory negligence as a bar doctrine was simply too 
harsh in some cases. However, while the jury in such cases is allowed to compare the parties' 
actions to determine whether the burden of loss should be. carried by plaintiff or defendant, the end 
result is still unfair. One party or the other must carry the entire responsibility for an accident, 
even though both may have been culpable. 

A second ameliorating factor often cited is the jury system. Even assuming the harshness and 
unfairness of the original common law rule as formulated, many persons see no need for any 
express change because the jury is thought in appropriate cases to ignore the letter of the law in 
order to mete out what they feel is justice. According to this view, jurors are often either unable to 
comprehend or unwilling to follow the trial judge's instructions on proximate cause, contributory 
negligence, or last clear chance. While they listen to the instructions given, they proceed to ignore 
the legal refinements and render compromise verdicts based upon their own ideas of justice. Thus, a 
plaintiff's contributory negligence seldom bars recovery altogether. Powell, Contributory Negligence: 
A. Necmary �on� Amedcan !Ya, 43 A.B.AJ. 1005 (1957).

While it cannot be denied that juries sometimes ignore the instructions given them, this can
hardly be a rationale for retaining a rule of law. Reliance on a jury's refusal to follow instructions 
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is at best a questionable form of mitigation. Certainly · not all jurors ignore the instructions. 
Furthermore, if the jury does have a tendency to ignore or minimize the plaintiff's contribution, a 
comparative negligence system would better allow the jury to do justice to both parties and follow 
the instructions given. Endorsing the method employed now causes the law to tolerate "blatant jury 
departure from even-handed application of the legal rules of negligence and contributory negligence, 
with the consequence that a kind of rough apportionment of damages occurs, but in an unpoliced, 
irregular, and unreasonably discriminatory fashion." Keeton, Comments sm Mu! � Frelk : 
Comparative � Contributory Negligence: Should the C!mrt m: Legislature Decide? , 21 Vand. L. Rev. 
906, 916 (1968). Such a system cannot help but detract from the public's confidence that our laws 
are administered in a just and consistent manner. 

Some persons opposed to changing the original common law rule base their argument on the 
fact that lawyers, judges and others who must function within our tort system are used to working 
with the present rules, as well as a fear that fundamental changes could increase the number and 
size of damage awards and thus lead to increased liability insurance premiums. All of the evidence 
received to date by the joint subcommittee, however, suggests that states which have departed from 
the common law rule have been pleased with the results. No state has experienced insurmountable 
difficulties of a technical nature after modifying its law in this area, and no state has returned to 
the original common law rule after making a change. Furthermore, there is simply no evidence that 
any of the various modifications which have been adopted in thirty�l.gb.t states has caused liability 
insurance costs to rise. 

A final note regarding the original common law rule: In addition to the thirty�lght states which 
have departed from the rule, it has been abandoned in its place of origin by Parliamentary Act, and 
comparative negligence is now the order of the day in admiralty cases at the federal level in this 
country, as well as in FELA cases. Moreover, Virginia already follows comparative negligence 
principles in cases involving railroad employees and certain railroad crossing cases. (§§ 8.01-57 
through 8.01-62; 56-416 Code of Virginia). 

Assuming then, as the General Assembly apparently did in adopting the language of House Joint 
Resolution No. 45, that some change in the contributory negligence as a bar rule in Virginia may be 
desirable, the question becomes what should replace it? Changes adopted in other American 
jurisdictions range from the so-called "slight in comparison" rule formulated by two mid-western 
states to pure comparative negligence now embraced by ten states. A total of four different 
approaches to the problem will be examined in the balance of this report, and examples of 

- implementing legislation from several states are included in the appendices.

S_LIGBT IN COMPARISON APPROACH 

Two mid-western states, Nebraska and South Dakota, modified the common law contributory 
negligence as a bar rule early in the twentieth century by statute. Both measures originally provided 
that when negligence on the part of both parties was established, the plaintiff would not be barred 
from recovery if his negligence was determined to be slight and that of the defendant gr<>$ in 
comparison. In such cases the plaintiff's recovery was simply reduced to reflect bis contribution to 
the loss sustained. 

The basic problem with this approach is definitional. What is slight negligence becomes relative, 
since the determination of how much negligence is required to overcome the characterization as 
"slight" will be made by comparing the plaintiffs negligence with the defendant's. Thus, plaintiff 
may be denied recovery, but at an ill-defined point. The result was numerous appeals in these two 
states seeking greater specificity in defining the terms "slight'' and "gr<>$." This led South Dakota to 
amend its statute in 1967, basically changing from a "slight/gross" comparison to one in which the 
plaintiff will not be barred if his contributory negligence was simply "slight in comparison with the 
negligence of the defendant." The current Nebraska and South Dakota statutes are set out in 
�ppendix B. 

In effect, these two jurisdictions are actually operating on the basis of a limited comparative 
negligence system which ameliorates the harshness of the original common law rule, at least in 
those extreme cases where the plaintiffs contribution has been minimal and the defendant's 
negligence clearly established. Should this approach be adopted in Virginia, it might be wise to 
include a provision clearly allocating responsibility to the trier of fact finally to determine how the 
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plaintiff's negligence should be characterized in each .case, with review and reversal by the trial 
judge or an appellate court only in situations where there is no evidence to support the jury's 
conclusion. Indeed, this already appears to be the position of the Virginia Supreme Court under 
present law with regard to decisions as a matter of law that a plaintiff was guilty of contributory 
negligence. See, e.g., Coleman v. Blankenship Oil Corp. , 267 S.E. 2d 143 (Va. 1980.) 

Tennessee is a third state which follows a similar approach, although the focus there is upon 
whether or not the plaintiff's negligence was a "proximate cause" of his loss. The jury is simply told 
that the plaintiffs negligence will bar recovery if it is determined to be a proximate cause of his 
loss, but that it will not it it is remote when compared with the defendant's causal negligence. See 
Bejach � � , 141 Tenn. 686, 214 S.W. 869 (1919). This is not, of course, a comparative 
negligence system, since damages are not apportioned. It does, however, reflect basic dissatisfaction 
with the original common law rule. 

COMPARATIVE NEGLIGENCE 

A total of thirty-five states have expressly adopted one of three basic forms of comparative 
negligence to replace the original common law rule under which contributory negligence on the part 
of the plaintiff served as a bar to any recovery. Ten of these jurisdictions have opted for pure 
comparative negligence, while twenty-five states have chosen to adopt so-called modified comparative 
negligence. Within this latter group, thirteen states have chosen a "not-as-great-as" or 49% approach, 
and twelve states have adopted a "not-greater-than" or 50% system. 

Under a pure comparative negligence analysis, the trier of fact, after hearing and assessing all 
of the evidence, simply assigns a percentage fault factor to each party whose negligence is 
determined to have been causally related to the established damages. The total dollar amount of the 
damages is also f"ixed by the trier of fact, and each party is then required to absorb that percentage 
of his own proven loss attributable to his negligence as well as to respond in damages for that 
percentage of the other party's proven loss attributable to his negligence. For example, assume that 
in an automobile crash the plaintiff is determined to have been 20% at fault, or negligent, and to 
have sustained $10,000 in damages, and the defendant is found to have been 80% at fault, or 
negligent, and, upon his counterclaim, is found to have sustained $1,000 in damages. The plaintiffs 
recovery, instead of being barred altogether on the basis of bis contributory negligence, would be 
reduced to $8,000, and he would be accountable for $200 of the defendant's loss. The two recoveries 
would ei�er be set off or independently ento::-cc:able as judgments, depending upon local procedure. 

The modified comparative negligence systems differ in that they prescribe a fault factor or 
percentage of negligence for the plaintiff beyond which his recovery will continue to be absolutely 
barred as under the original common law rule. In "not-greater-than" jurisdictions a plaintiff who is 
found to have been 50% at fault or less is permitted to recover on a comparative negligence basis, 
while a plaintiff who is found to have been 51 % at fault or more is completely barred from 
recovery. In "not-as-great-as" states a plaintiff wbo is found to have been 49% at fault or less is 
permitted to recover on a comparative negligence basis, while a finding that a plaintiff was 50% at 
fault or more bars any recovery on his part. 

Pure comparative negligence was first adopted by statute in Missimppi just after the turn of the 
century. The current version of the Missimppi provision appears in Appendix A. The most recent 
adoptions have occurred in Florida, California and Illinois by judicial decisions modifying the 
original common law rule. 

Proponents of the pure form of comparative negligence contend that it is the most equitable 
method of adjusting losses between two or more parties, each of whose negligence has contributed 
to the loss-producing incident The trier of fact, in a comprehensive review of the conduct of all of 
the parties, can determine the loss sustained by each and the proportion of fault attributable to 
each. Each party is then required to absorb a portion of his own loss and to compensate others for 
a portion of their losses based upon the percentage of negligence assigned to him. No party is 
penalized except to the extent of his own misconduct, and all parties are required to bear the full 
consequences of their misconduct 

Critics of pure comparative negligence, including supporters of one or the other of the two 
modified comparative negligence systems, take the position that one wbo has contributed in a 
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substantial manner to his own loss simply should not be permitted to recover any part of that loss, 
and that the pure SYStem serves to reward carelessness and ignores the value of encouraging 
prudent behavior. They point out that a plaintiff found to have been 90% at fault with $100,000 in 
damages could recover under the pure comparative negligence system from a defendant who was 
only 10% at fault with nominal damages. Proponents, however, would respond that the plaintiff in 
such a case would be required to absorb 90% of bis own loss, as well as bear 90% of whatever 
damages the defendant could establish; this result is unlikely to be viewed as rewarding carelessness 
or encouraging imprudent conduct Moreover, the original common law rule and both modified 
comparative negligence SYStems could equally be viewed as encouraging misconduct by allowing a 
clearly negligent defendant to escape all responsibility for his actions on the basis of the plaintiffs 
contributory negligence. It is questionable in the minds of some whether conduct is seriously 
influenced on the basis of which approach obtains in a given jurisdiction. Others would hold, 
however, that imposing liability on a defendant is likely to have a greater impact on the defendant's 
behavior than denying recovery to the plaintiff is likely to have on the plaintiff's behavior. This is 
because the defendant's liability is based on conduct that puts other persons at risk. If be is not 
liable for the injuries he inflicts on others, be bas no incentive to be careful. The negligence of the 
plaintiff, on the other band, is conduct that places him at risk. Regardless of whether he can 
recover from the defendant, one bas some incentive to avoid injuring himself - we all recogniZe 
that money damages will never fully compensate for the pain and disability associated with injury. 
Thus if there is a choice required between imposing liability on a defendant to encourage safer 
conduct toward others and denying liability to an injured plaintiff to encourage him to be more 
careful on his own account, it can be argued that the tort SYStem would be better served by 
imposing liability on the defendant Some would contend that this is the major theoretical 
justification for a rule of comparative negligence. 

As previously intimated, the modified comparative negligence systems are philosophically rooted 
in the notion that while some relief is clearly in order from the harshness of the original common 
law rule, nevertheless a plaintiff who bas contributed in a major way to bis own loss should not be 
permitted to recover. This is obviously a compromise position wbicb lies somewhere between pure 
comparative negligence and the "slight in comparison" approach. 

A focal point for much of the criticism of the modified forms of comparative negligence bas 
been the fact that once the magic trigger point bas been reached, a contributorily negligent plaintiff 
is then barred from any recovery and a demonstrably negligent defendant is completely exonerated. 
This problem is especially acute in the "not-as-great-as" or 49% system in view of the tendency of 
the jury to decide upon a 50/50 allocation of fault in close or problematic cases, resulting in a 
complete bar to any recovery by the plaintiff. Examples of both kinds of modified SYStems are 
contained in appendices C and D. 

Two principal reservations have been advanced about adoption of any form of comparative 
negligence: (1) That the number of claims ffled and the size of awards would increase, leading to 
more court congestion and higher liability insurance premiums, and (2) That needless complexity 
and confusion would be injected into a relatively simple and easily understood area of the law. 
Studies conducted in a number of adopting states, however, have effectively refuted these claims, 
and no adopting state bas returned to the common law rule after making a change. See, e.g., 
Rosenburg, Comparative Negligence in Arkanm: A Before DJ1 Attm: survey , 13 Ark. L Rev. 89 
(1959); Note, Comparative Negligence • A Survey of the Arkansas Experience, 22 Ark. L Rev. 692 
(1969); Peck; Comparative Negligence and Automobile Liability Insurance , 58 Mich. L Rev. 689 
(1960). Moreover, the insurance industry bas failed to document a.11.y instance in any of the 
thirty.five adopting states of increased liability insurance premiums attributable to the change. 

There are, of course, a number of technical questions which must be addressed when 
comparative negligence is being considered. For example: Will juries be permitted to return general 
verdicts, or will special verdicts be required in order to be certain bow the jury intended to allocate 
fault and adjust the damages? Will the concept of joint and several liability be preserved, or will 
.some type of comparative fault principle be adopted, making each person responsible only for that 
portion of the damages attributable to him? If joint and several liability remains, are any 
adjustments in the law relating to contribution required, and what is the effect of a settlement by 
plaintiff with one of several defendents? What becomes of related concepts such as as.9Umption of 
risk and last clear chance? 

Some jurisdictions have chosen to deal with some or all of these questions in the adopting 
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statute itself, and several of the provisions reproduced in the appendices provide examples. Other 
states have adopted very simple statutes, or have embraced comparative negligence by judicial 
decision, leaving it to subsequent judicial treatment to ffll the interstices. This is a decision which 
would have to be made in drafting any implementing legislation for Virginia. 

Appended to this report also are comments submitted by the Virginia Association of Defense 
Attorneys and the insurance industry. These comments were received by the joint subcommittee at 
its final meeting on December 22, 1981. One idea injected by these comments is to move all the 
way to a no-fault insurance system, and two possible no-fault proposals submitted by the insurance 
industry are attached, along with the present Florida no-fault provisions. 

Ill. CORRESPONDENCE RECEIVED BY THE SUBCOMMITIEE 
(attacbecl) 
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The University of Iowa 
Iowa City, Iowa 52242 

College of Law 

Mr. Oscar R. Brinson 
Staff Attorney 
Joint Subcommittee Studying 

Comparative Negligence 
General Assembly Building 
910 Capitol Street 
Richmond, VA 23208 

Dear Mr. Brinson: 

December 2, 1981 

I recently wrote Chairman Cohen explaining that I am on a one year 
leave of absence from the University to teach at the University of Iowa 
and am not in a position to attend committee meetings. I did receive a 
copy of Dean Edmonds report and decided to write my observations to you 
for whatever use the committee may desire. At the outset I should observe 
that if the issue were raised and I were present I would vote in favor 
of recommending enactment of a "pure" fonn of comparative negligence or, 
that failing, a modified approach. 

My comments on the report are threefold: 

(1). On page 6, I believe the suggestion as to the standard for 
review by the trial or appellate court of jury decisions should be deleted. 
I suspect Virginia already has a significant body of law on that issue and 
I see no reason why some special rule should be applied here. 

(2). On page 7, I would delete the reference to Tennessee. 
It is not a comparative negligence rule in that, to my understanding, 
damages are not apportioned. 

(3). On page 10, it is observed that the liability rule may not 
have an effect on conduct. I do not believe that to be the case. 

I would add to the report the observation that imposing liability on a 
defendant is likely to have a greater impact on the defendant's behavior 
than denying recovery to the plaintiff is likely to have on the plaintiff's 
behavior. This is because the defendant's liability is based on conduct 
that puts other persons at risk. If he is not liable for the injuries he 
inflicts on others he has no incentive to be careful. The negligence of 
the plaintiff, on the other hand, is conduct that places himself at risk. 
Regardless of whether he can recover from the defendant, one has some in
centive to avoid injuring himself -- we all recognize that money damages 
will never fully compensate for the pain and disability associated with 
injury. Thus if there is a choice required between imposing liability on 
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Mr. Oscar R. Brinson 
December 2, 1981 
Page 2 

a defendant to encourage safer conduct toward others and denying liability 
to an injured plaintiff to encourage him to be more careful on his own 
account, the Commonwealth would be better served by liability on the 
defendant. 

I suggest this above analysis is the major theoretical justification 
for a rule of comparative negligence. 

I am sorry that I will be unable to attend the December meeting. I 
wish the committee well in its deliberation, and if I can be of further 
service from this distance please let me know. 

HSP/cjj 

cc: The Honorable Bernard Cohen 
Dean Thomas Edmonds 

Sincerely, 

Harvey S. Perlman 
Ida Beam Dist. Visit. Professor of Law 
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December 22, 1981 

Honorable Bernard S. Cohen 
House of Delegates 
General Assembly Building 
910 Capitol Street 
Richmond, Virginia 23219 

Dear Mr. Cohen: 

The Virginia Association of Defense Attorneys wishes 
to express its opposition to the adoption of a comparative 
negligence system for Virginia. With the exception of 
the adoption of the Virginia Malpractice Review Panel legis
lation, it seems that every change in the law in the last 
few years had as its underlying purpose to make the recovery 
of damages in personal injury and wrongful death actions 
easier. 

While the VADA had no quarrel with the removal of the 
monetary limitation on actions for wrongful death, the 
present statute subverts the purpose of the original 
wrongful death statute. Lord Campbell's Act attempted to 
compensate the statutory heirs of the deceased for the 
monetary losses which they had sustained by reason of his 
death. The Virginia statute goes far beyond this purpose 
and not only permits recovery even in cases where the heirs 
have suffered no economic loss but also imposes no limit 
upon the amount which may be recovered for loss of 
companionship, etc. The General Assembly has repealed 
the guest statute which had its origin in common law. 

Title 8.01 grants great latitude in forum selection. 
Further, Title 8.01 permits the plaintiff to take a nonsuit 
where the statute of limitations previously would have run. 
Nonsuits made some sense when discovery was not permitted 
and surprise was the order of the day, but they have no 
place in present day practice. 

While the Supreme Court prompted by the existence of 
insurance took the lead in abolishing inter-spousal immunity 
in automobile cases, the Legislature followed suit and 
adopted a statute formalizing the abolition of the doctrine 
of inter-spousal immunity and extending it to all negligence 
cases. 
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Honorable Bernard S. Cohen 
Page 2 
December 22, 1981 

In other subtle ways, the right of recovery by injured 
parties has been enhanced. The Collateral Source Rule has 
been around for years but the adoption of the statutes 
prohibiting subrogation on hospitalization and medical 
expense policies and medical payment provisions of auto
mobile policies has had the effect of permitting injured 
parties to recover twice and sometimes three times for 
the same expenses. 

In summary, it appears to the defense bar that monetary 
recoveries in negligence cases have become easier with each 
session and that the justification for these actions is 
rooted in the fact that insurance is available in most 
cases. However, it seems that the Legislature has not 
given proper consideration that every statute which makes 
recovery for personal injuries easier has to increase in 
some measure the cost of insurance for the citizens of 
Virginia. 

Several years ago, the insurance industry came to the 
Legislature with a proposal on no-fault insurance which 
would have permitted every person injured in an automobile 
accident to recover their medical expenses but would have 
reduced the amount that might be recovered for pain and 
suffering. The Legislature showed very little enthusiasm 
for any such legislation, yet this committee now has under 
consideration a proposal that Virginia adopt some system 
of comparative negligence. While the insurance industry 
cannot produce statistics which show the extent to which 
liability premiums will be affected by the enactment of a 
comparative negligence statute, it is obvious that any 
system of comparative negligence will have an adverse 
impact on automobile insurance premiums. First, any 
comparative negligence system is bound to require more 
investigation by the insurer and its counsel. Further, a 
study done in Arkansas indicates·that attorneys are more 
likely to take plaintiffs' cases than they were before, 
that there are more settlements and that plaintiffs 
generally recover in more cases. All of these factors lead 
to the inescapable conclusion that automobile insurance has 
to be more expensive under a comparative negligence system. 
Moreover, contributory negligence will no longer form the 
basis for summary judgment. The issues of primary and 
contributory negligence will always be sumitted to the 
jury for an apportionment of fault. 
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Advocates of comparative negligence have suggested that 
it is fairer because it allocates fault, yet many statutes 
preserve joint and several liability. If the goal of com
parative negligence is the appointment of fault, then joint 
and several liability must be eliminated. A person who is 
responsible for 20% of the fault should be responsible to 
pay for only 20% of the damages regardless of the fact that 
the other defendant may be insolvent, uninsured or protected 
by some specific defense such as workmen's compensation. 

The fact that 38 other states have adopted some system 
of comparative negligence does not necessarily mean that 
Virginia should follow suit. A number of states have 
adopted no-fault laws but that has not influenced our 
legislature nor should it. Yet, slowing but inevitably 
Virginia has moved toward a system under which every 
injured party is compensated regardless of fault. If this 
Committee is of a mind to recommend a further move in 
this direction, then the Virginia Association of Defense 
Attorneys would reconunend that the Conunittee present a 
specific legislative proposal which can be submitted to 
the bar for its comment. The VADA does not like to be 
in the position of being a nay-sayer. However, each time 
the General Assembly has considered a change in the laws 
which affect personal injury cases, the balance is almost 
always tipped in favor of those who are asserting the 
claims rather than in favor of those who pay for those 
injuries through the purchase of insurance. On the other 
hand, each time the defense bar has supported legislation 
which would aid the defendant such as the elimination of 
place of employment as a potential venue and the repeal 
of the statutory prohibition against mostion for summary 
judgment based on discovery depositions, the General 
Assembly seems disinclined to follow the arguments advanced

by the defense bar. We hope that our comments in respect 
to comparative negligence will receive more favorable 
consideration. 

Sincerely, 

VIRGINIA ASSOCIATION OF DEFENSE 

ATTORNEYS 

� ---�· /' -·-, 
. 

. . 

/'/ By ____ --"-':_ .. :_. _:-... /'_'"1_-_,,.-:'_·, _J_"'_ __ -_�-------
J. J� �orson, IV

·, ) 

14 



McGUIRE, Woons & BATTLE 

Ross BUILDING 

Cr RICHMOND, 'VIRGINIA 23219 

Cr. ,.ESVILLE, V1F>GINIA 22902 

137 YOF>K 5TF>EE> 

WtLLIAM58UPG� V1RGINIA 23185 

iELEPHONE (8 04) 229- 2393 TELE..,.<ONE (804) 977-2500 
TELEPHONE (604) 644-4131 

CABLE MCW08A'T 

TELEX 82-7414 

December 22, 1981 

Honorable Bernard S. Cohen 
House of Delegates 
General Assembly Building 
910 Capitol Street 
Richmond, Virignia 23219 

Re: Comparative Negligence 

Dear Mr. Cohen: 

V•RGtNIA NATIONAL BANK BulLDtNG 

NOA�OLK, Vt�GINIA 23510 

iELEPHONE (804) 627-7677 

The report prepared for your committee by Dean Thomas A. 
Edmonds clearly seems to suggest that comparative negligence 
is an idea whose time has arrived. However, it recites the 
history of the development of the doctrine of contributory 
negligence and the reasoning supporting its development which 
seems to be as valid today as it was when it was adopted. 

The public continues to complain about the rise in insur
ance premiums for all types of liability insurance. Since 
insurance is nothing more than a mechanism for spreading the 
losses, the high cost of insurance, particularly automobile 
insurance, seems to suggest that juries are as plaintiff-minded, 
it not more plaintiff-minded, today than they were when the 
doctrine of contributory negligence was adopted. Secondly, 
our litigation has become so complex that we owe an obligation 
to keep the questions which must be decided by a jury as simple 
as possible. If the courts of the nineteenth century were more 
comfortable if they could point a single principal or primary 
cause of a loss, present-day juries may well be similarly 
comforted. 

The nineteenth century courts did no more than recognize 
a system of discipline which is as accepted today as it was 
then. How many times have each of us seen a child go crying 
to his mother because some other child has struck him? If the 
child who was struck was teasing the other, the parent's response 
is "you brought it on yourself" even though the provocation did 
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not justify the response. Where several children in a family 
are throwing a ball around the living room when all have been 
told by their parents that ball throwing must be done outside, 
the one who happens to miss the ball which then breaks the 
mother's Ming vase does not receive more punishment than his 
siblings. 

The contributory negligence system does not "benefit" the 
defendant by releasing him from all liability. Where two parties 
are both at fault, to suggest that the defendant benefits simply 
because he prevails in a case in which the plaintiff was 
contributorily negligent conveniently ignores the fact that 
the defendant had the same right to assert a claim for his 
injury or damage but is also denied the same. This "curious 
rationale" seems to suggest that the first party to the court 
house loses a benefit while the other party gains some benefit. 
The plain truth is that both parties are equally penalized 
because each is denied his right of recovery if he was guilty 
of negligence which proximately contributed to cause his injuries. 

Common law is an evolutionary process and it is constantly 
changing. Concepts, such as last clear chance, have emerged 
not as an effort to mitigate against the apparent harshness of 
contributory negligence but becuase of the requirement that 
a party's negligence, whether primary or contributory, be a 
proximate cause of the injury. To suggest that the doctrine 
of last clear chance and other doctrines are simply efforts 
to ameliorate the harshness of the doctrine of contributory 
negligence is a simpiistic explanation to a very complex problem. 
Proximate cause is a legitimate question to be decided by a jury. 
A last clear chance situation is not the only time where a jury 
may conclude that the plaintiff's negligence did not contribute 
to his injury. 

Everyone concedes that juries sometimes apply their own 
system of comparative negligence and refuse to deny the plain
tiff's recovery where he has been severely injured and may not 
be equally culpable with the defendant. Juries sometimes ignore 
the instruction which requires that they not be influenced by 
their sympathy for one of the parties. Yet no one suggests 
that the instruction that a jury should not be influenced by 
the sympathy for one of the parties should be eliminated. The 
plain truth is that juries always apply their own system of 
.justice. Those who advocate the adoption of a system of 
comparative negligence admit that, where the plaintiff's 
negligence is very slight in relation to the defendant's negli
gence, the jury seldom penalizes the plaintiff by concluding 
that he is 5% to 10% negligent. Moreover, they admit that if 
a jury is told that a plaintiff will be denied recovery if he 
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is 50% negligent they will vary the allocation of negligence 
to make sure that the plaintiff is permitted some recovery. 
Proponents assert that some type of comparative negligence 
system is fairer, but a system which permits a plaintiff who 
is 90% negligent to recover for any injury hardly seems fair. 
Further, permitting one who is 49% negligent to recover 
slightly over half of his claimed injuries when the defendant 
who is 51% negligent is denied any recovery is also unfair. 
Is not a fairer system one which says to the parties that if 
you contributed at all to your injury you may not recover? 

The report suggests that there can be an easy transition 
to a system of comparative negligence and that it will have no 
effect on insurance liability rates. It ignores however valid 
points which have been raised by those opposed to the change. 
There were two surveys in Arkansas after the adoption of a 
comparative negligence system and the second survey clearly 
indicates that a comparative negligence system makes more 
cases acceptable to plaintiffs' lawyers, and that courts must 
obviously spend more time dealing with personal injury cases 
under a comparative negligence system. Historically, in Virginia, 
a very small percentage of personal injury claims end up in 
litigation, much less go to trial, and the adoption of a 
comparative negligence system will not significantly change 
this. While insurers may be more inclined under comparative 
negligence to offer settlements in cases which they consider to 
be cases of contributory negligence, more cases will be accepted 
by plaintiffs' attorneys and they will be more likely to take 
those cases to trial since the likelihood of their losing 
altogether will be reduced. The second Arkansas study clearly 
indicates that the bar, regardless of its orientation, concluded 
that comparative negligence had a significant impact on their 
practice. To sweep aside financial considerations by simply 
saying that the insurance industry has been unable to document 
the effect on premiums of the change from a contributory to 
a comparative system begs the question. The industry clearly 
stated that the adoption of a pure comparative negligence system 
will have at least a 10% impact on liability premiums in the 
fist year. The industry further pointed out that because of 
other changes in market conditions from year to year it is 
impossible to determine what effect the adoption of some sort 
of modified comparative negligence system will have on 
liability premiums. The insurance industry has indicated that 
claims asserted in comparative negligence jurisdictions require 
more investigation. Under the present system, where there is 
a clear defense of contributory negligence, the investigation 
may be rather superficial. On the other hand, where insurers 
are required to compare the fault of their insured against the 
fault of the claimant, considerable investigation is necessary 
to determine in whose favor the balance is likely to be tipped. 
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Moreover, the Arkansas study indicates that more verdicts are won 
by the plaintiffs under a comparative negligence system and that 
those verdicts are higher. If those conclusions are correct, 
it is simply inescapable that the change from a contributory 
neligence system to a comparative negligence system must have 
some adverse impact on liability premiums. The fact that the 
insurance industry is unable to quantify the extent to which 
liability premiums will be affected does not justify a conclu
sion that there will be no impact. If the liability premium 
for every one of the approximately 3,000,000 automobile owners 
in Virginia went up only $10, the cost of the consuming public 
would be $30,000,000. 

A decision as to whether Virginia should adopt comparative 
negligence cannot be made in the abstract for its acceptability 
to the bar and to the General Assembly will depend on what 
decisions are made in respect to other matters. If the purpose 
of a comparative negligence system is truly to allocate fault, 
then joint and several liability must be abolished. A defend
ant who is 20% negligent should not be held liable for more 
than his fair share of a judgment recovered by the jnnocent 
plaintiff against two defendants simply because the co-defendant 
had inadequate insurance coverage. Nor should a manufacturer 
be held liable for the entire injury suffered by a plaintiff 
where the major fault lay with the plaintiff's employer which 
removed or failed to provide an appropriate protective device 
simply because the employer's liability is limited to workmen's 
compensation. This committee must deal with the thorny questions 

. r. 

of what to do about joint and several liability, apportioning 
of the fault among all responsible parties, proximate cause, 
� judicata and estoppel by judgment as well as the defenses 
of last clear chance and others before it can make a valid 
determination of whether a system of comparative negligence 
should be adopted. It needs to decide whether Interrogatories 
are to be submitted to the jury and, if so, whether the jury is 
to be permitted to apply the formula or whether that is to be 
left to the trial judge. This committee cannot ask the bar or 
the General Assembly to buy a pig in a poke. One only need 
recall that the appeal to the bar of the concept of intermediate 
appellate court depends on how that court is to function. 

In conclusion, the impetus for comparative negligence has 
its roots in the fact that there is often liability insurance 
applicable to losses of all kinds. It is submitted that if it 
were not for the invention of the automobile and the providing 
of automobile liability insurance, the question of comparative 
negligence would never have been considered. The Committee 
should not lose sight of what liability insurance was intended 
to do. It was never intended as a means by which to compensate 
injured parties. It was intended as a means by which a person 
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could protect himself from li.abi.lity to a party injured by the
person's negligence. If however automobile insurance for 
example is to be viewed as a means by which injured parties 
are to be compensated, then logic suggests that this committee
should recommend some type of no-fault legislation under which
every injured party would be compensated. This is an option 
which the General Assembly has been unwilling to consider. If
this committee is not willing to consider the option, does it 
not have the obligation to recommend as a part of any com
parative negligence legislation the repeal of the collateral 
source rule and those statutes prohibiting subrogation for 
medical payments so that the only true losses will be allocated
and double and triple recovery as now permitted will be 
eliminated? 

If this committee is going to submit a report to the Legis
lature on comparative negligence, the insurance industry suggests
that arguments, both pro and con, should be fairly set forth 
and that, the report set forth explicitly how the important 
corrollary issues will be addressed so that comparative negli
gence can be judged in the appropriate context. 

For those of us who have represented the insurance industry
before this cornmittee, we wish to acknowledge with appreciation 
the courtesy of the Committee in allowing us to express our 
views both in this letter and in presentations before the Committee.

pak 
cc: Members of Cornmittee 

Sincerely, 

AMERICAN INSURANCE ASS�ON 
}

tJ 'L-r(� � 
James C. Roberts 

CE OF MUTUAL INSURERS 

By 
---c"'".__,w,,.,,....i..,..l ..... l....,i"""

am
-"""'w,-,,-a -e-c .... h....,t-e-r-, -=J -r-.---

STATE FARM MUTUAL AUTOMOBILE INS. CO. 

By I ---' � ' {\1' -----
Philip B. Morris 

NAT*ONAL , ASSOCIAT.ION. OF INDEPENDENT INSURER! 
--. 

- ; . .  

, ' , 

I... ·,' \ 
By ____ · ·�·=·-·---=---..:.,,..,,...,.=----="'"="=-----Henry·H. Mcvey, III 
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February 2, 1982 

Honorable Bernard S. Cohen 
General Assembly Building 
910 Caritol Street 
Richmond, Virginia 23219 

Dear Delegate Cohen: 

PH. (804) 296-8404 

The Virginia Trial Lawyers Association supports 
the adoption of a system of comparative negligence in 
Virginia. We endorse the thorough and well-documented 
report prepared by Dean Edmonds of the special sub
cormnittee, and we believe it s�eaks eloquently of the 
need for com�arative negligence in Virginia. 

The report documents the fact that some form of 
comparative negligence has been adopted by the citizens 
of 38 states. No one would suggest that Virginia 
should adopt comparative negligence merely "to jump on 
the bandwagon," but the fact that it works and works 
well, according to the report, in 38 states, estab
lishes that it is a viable alternative to the rule of 
contributory negligence in Virginia. In addition, the 
report provides persuasive evidence indicating that it 
is a preferable alternative. 

Opponents of the concept in Virginia pose many 
arguments in opposition to comparative negligence. 
Most of these arguments fall into three general cate
gories: (1) comparative negligence favors plaintiffs; 
(2) comparative negligence would cause insurance
premiums to go up; and (3) there would be difficulties
in applying the new concept in actual cases.

Before attempting any specific discussion on the 
merits of comparative negligence or points of opposi
tion to it, it should be noted that VTLA's analysis of 
whether or not Virginia should adopt comparative 
negligence proceeds from this basic question: "All 
things considered, will comparative negligence provide 
better justice for Virginia citizens than a liability 
system based on negligence/contributory negligence?" 
We believe the answer to this question is an unequivo
cal, "Yes." 
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Civil suits for damages in Virginia are based on the common law 
notion of fault, i.e., that he who negligently causes damages should 
bear the burden of monetary reparations. Dean Edmonds' report traces 
the development of the fault doctrine and the various concepts {�, 
last clear chance) that have been engrafted onto the law of negligence 
in an attempt to maintain a fair balance of justice between parties 
who sue and parties being sued. It is our firm position that fault 
must remain as the cornerstone of tort law, but contrary to those who 
oppose comparative negligence, we submit that comparative negligence 
is a truer fault system than are the negligence/contributory negli
gence standards ot current law. 

Under current law, juries are supposed to decide whether the 
defendant negligently caused the plaintiff's injury, and in cases 
where contributory negligence is a defense, whether plaintiff's 
alleg•d contributory negligence interposed in the chain of causation 
in a manner and in a degree sufficient to relieve the defending party 
of liability. Theoretically, the jury will then decide whether or not 
plaintiff is contributorily negligent and then, depending on this 
decision, whether plaintiff gets all or nothing. 

But many lawyers agree that this is not what happens, because the 
cases that go to trial rarely present clear cut factual situations. 
Instead, juries often seem to apply their own ad hoc, undisclosed 
rules of comparative negligence to apportion fault as seems fair under 
the circumstances. Thus, although it may seem that plaintiff's own 
negligence is slight, the jury may return with a verdict favoring 
defendant, or although it may seem that plaintiff's negligence is 
great, the jury may return with a verdict favoring plaintiff. 

It may seem that the foregoing is an excellent argument for 
maintaining the present system, which seemingly provides justice to 
parties based on a rough and ready system of comparative negligence. 
When properly analyzed, however, we think the apparent strengths of 
the current system actually are weaknesses and that the current rules 
are seriously deficient in at least four major respects: 

1. Undisclosed vs. Disclosed Standards - While the propensity
of juries to apply their own standards may "do justice" in
individual cases, it also may lead them to do injustice in
just as many cases. While no one has greater respect for
juries than VTLA's members, we think the jury system would
be strengthened if jurors were given an articulated standard
of comparative negligence on which to base decisions. We
believe this would provide more uniform justice and would
allow counsel and parties to predict with greater certainty
the result of individual cases.
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2. Rule of Law - To the degree that juries ignore the court's
instructions in individual cases, this should be viewed as a
weakness in our system of justice rather than a strength.
If they ignore or "bend" the rules of law, the question must
be whether the rules adequately serve the needs of our
society. A related question is whether citizens can respect
rules that they find necessary to subvert, whether done
unconsciously or consciously.

3. Bar's Responsibility - We think that the law should provide
articulable standards that citizens can understand and will
follow because the law serves their needs. If the Bar
tacitly agrees that current rules don't meet these criteria,
we think the Bar has not lived up to its responsibility. A
deficiency in the current situation, therefore, is a facet
of a larger problem often pointed to by the public: that
lawyers make laws and retain laws that don't make sense to
the public. While we do not suggest that rules of law
should be adopted or changed by reference to public opinion
polls, we think comparative negligence meets the criteria
suggested at the outset of this paragraph, while current
rules do not.

4. Rules that Work - As stated above, we believe that the
current negligence/contributory neglig�nce rules work only
because juries often disregard the rules. VTLA's position
is that comparative negligence would provide, in fact,
articulated rules similar to those that juries often apply
on an ad hoc basis. These standards would be completely
understandable to juries and would be completely consistent
with the notions of fault so deeply ingrained into our legal
system. Those who argue that juries would not be able to
understand comparative negligence and would not be
comfortable applying it seem to be arguing out of the other
side of their months when they concede that juries have been
applying similar standards all along. Perhaps it is more
appropriate to.concede that juries have been wiser than
lawyers in understanding how to apply fault concepts in
modern society.

We submit that comparative negligence dispenses equal justice to 
both plaintiffs and defendants, because, as stated above, fault would 
be apportioned to each party as the facts of the case dictate. It is 
difficult to see why it is unfair to require the parties to a lawsuit 
to pay the share of damages proportional to their share of fault. 

· However, it is much easier to see how it is unfair to require a plain
tiff to absorb all the loss, no matter what his share of the fault, or
to require a defendant to pay for all the loss, even though the
plaintiff may have had some culpability.
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The real, but unstated, premise of the opposition's argument 
seems to be that comparative negligence is unfair to defendants 
because they have a better deal under the present all or nothing rule 
than do plaintiffs. That is, that it is far more likely that defen
dants· will pay nothing under the present rule than that plaintiffs 
will receive all. It is hardly surprising that defendants prefer this 
situation, but hardly an argument against the rule of comparative 
negligence which, as stated above, requires parties to pay according 
to their share of fault. 

While financial considerations must weigh heavily in any legisla
tive decision, there is no evidence that the adoption of comparative 
negligence has caused liability insurance premiums to increase in any 
adopting state, as Dean Edmonds' report states on page 4 and again at 
page 11. Unfortunately, although insurers are always eager to pose 
the threat of increased insurance premiums, they are equally reluctant 
to offer any hard ·data as to why the increases will be necessary. 
Dean Edmonds' comprehensive report concludes that the experience of 
other states is that there have been no increases in rates attribut
able to comparative negligence. On the other hand, in spite of the 
fact that comparative negligence has been adopted in 38 states and in 
some states for more than 20 years, insurers, many of whom do business 
throughout the nation, have no data to support their threat that 
premiums will increase. 

While we do not pretend to understand the arcane accounting tech
niques that insurers use to justify rate increases, it seems logical 
to suppose that rates depend somewhat on the ratio of dollars paid out 
to premiums collected. It would seem to be a simple matter to see how 
this ratio was affected, if at all, by the adoption of comparative 
negligence in other states and also to determine whether the rates in 
those states compare unfavorably to those in Virginia. The fact that 
this information is not available suggests to us that Dean Edmonds' 
report is correct. 

As shown in Dean Edmonds' report, some states have adopted com
parative negligence by means of simple, one-part statutes, while 
others have preferred a more elaborate statutory scheme. While either 
approach may leave some unanswered questions, this certainly should be 
no bar to the legislation. Almost all legialation leaves some un
answered questions, as, for example, did the Medical Malpractice 
Review Panel legislation. With comparative negligence, the Bar will 
have ample precedents in the case law of 38 states to offer guidance, 
or, if the Committee patterns its legislation after that of a parti
cular state, it can be guided by the experience of that state. 

23 



Comparative Negligence 
February 2, 1982 
Page Five 

In summary, VTLA reaffirms our belief that negligence law in 
Virginia should be firmly grounded on the notion of fault and that 
fault should be determined by juries in individual cases. Further, we 
believe that fault should be determined not on an all or nothing basis 
or by some undisclosed standards adopted by a particular jury, but by 
articulated standards that apportion fault in a manner consonant with 
today's society. No evidence has been presented that comparative 
negligence will increase insurance premiums or create unsolvable 
problems in negligence law. Finally, there is overwhelming evidence 
that comparative negligence will provide equal justice for those of 
Virginia's citizens who become involved in negligence lawsuits, 
whether they be plaintiffs or defendants. 

For all these reasons, the Virginia Trial Lawyers Association 
supports the adoption of a comparative negligence standard in Vir
ginia, and we wish to have on record that we believe any form of 
comparative negligence is preferable to current law. 

In closing, we congratulate your Committee for the excellent work 
you have done throughout the past year, and we express our gratitude
for your courteous attention to our position in this matter. 

WRA/a 

Very truly yours, 

/?�,;,,v@a---r s,.

w. Roger Adams
Executive Director
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RespecUully submitted, 

Bernard S. Cohen, Chairman 

Thomas E. Edmonds 

J. Samuel Glasscock

L. Eldon James

Willard J. Moody 

Garnett S. Moore 

Theodore V. Morrison, Jr. 

William F. Parkerson, Jr. 

Harvey S. Pearlman 

Raymond R. Robrecht 
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J\PPl·NDIX /1. 

PURE cm1PAltl'.T I VE �EGLI GEN CE 

· MISS! SS IP!'l

§ 11-7-lS. Contributory ncg]igencc� no bar to recovery of damage�
j ury may diminish dam;tgcs. 

In all actions liercaftc�1· brought for persona] injuries, or wher, 
such injuries have resulted in death, or for injury to property, 
the fact that thC' pr•rsc):-: injured, or the owner of the property, c. 
person having control over the property may have been guilty of 
contributory negJig0ncc shall not bar a recovery, but damages sh�. 
be diminished by H,c• jury in proportion to the amount of negligen. 
attribut::i.ble to th·� person injured, or the owner of the property, 
or the person having control over the property. 



APPEN'l>L;� lJ 

SLIGHT IN C\)�.1PARISON 

SOUTH D,\KOT /\ 

20-9-2. Comparative negligence -- Reduction of damages. 

In all actions brought to recover damages for i.njuries to a 
person or to his property caused by the negligence of another, 
the fact that the plaintiff may have been guilty of contributory 
negligence shall not bar a recovery when the contributory negli
gence of the plaintiff was slight in comparison with the negli
gence of the defendant, but in such case, the damages shall be 
reduced in proportion to the amount of plaintiff's contributory 
negligence. 

NEBRASKA 

25-1151. Actions for injuries to person or property; contri
butory negligence; comparative negligence. 

In all actions brought to recover damages for injuries to a 
person or to his property caused by the negligence or act or 
omission giving rise to strict liability in tort of another, the 
fact that the plaintiff may have been guilty of contributory negli
gence shall not bnr a recovery when tl1e contributory negligence 
of the plaintiff �as slight and the ncgJigence or act or <>mission 
giving rise to strict liability in tort of the defendant was gross 
in comp�rison, but the contributory negligence of the plaintiff 
shall b,) considered by the jury in Lhe mitigation of damages in 
proportion to the amount of contributory negligence attributable 
to the plaintiff; and all questions of negligence or act or omissio: 
giving rise to strict liability in tort and contributory negligencL 
shall be for the jury. 



J\PPENPLX C 

NOT GRE.I\Ti·:H THAN 

TEXAS 

Art. 2212a. Comparative neglience; contribution among joint 
tortfeasors. 

Modified comparative negligence 

Section 1. Contributory negligence shall not bar recovery in 
an action by any person or party or the legal representative of 
any person or party to recover damages for negligence resulting 
in death or injury t,> persons or property if such negligence is 
not greater than the negligence of the person or party or persons 
or parties against whom recovery is sought, but any damages 
allowed shall be diminished in pr6portion to the amount of negli
gence attributed to the person or party recovering. 

Contribution among joint tort-feasors 

Section 2. (a) In this section:

(1) "Claimant" means any party seeking relief, whether he is
a plaintiff, counterclaimant, or cross-claimant. 

(2) "Defendant" includes any party from whom a claimant seeks
relief. 

(b) In a case in which there is more than one defendant, and
the claimant's negligence does not excocd the total negligence of 
all defendants, contribution to the damages awarded to the claimant 
shall be in proportion to the percentage of negligence attributabl( 
to each defendant. 

( c) Each def cndant is jointly and severally liable for the cnt i .·:.:
amount of tha judgment awarded the claimant, except that a defendu .. · 
whose> negligence is less than that of the claimant is liable to ti:,· 
clai1m1.nt or:ly for that portion of the judgment which represents th, 
percentage or negligence attributable to him. 

(ri) If an alleged joint tort-feasor pays an amount to a claiman: 
in �et tlcnll nt;, but is never joinr.d a:-; a party defendant, or having 
been ,joined, is disrni.sscd or nonsui ted after sett lcmcn t with the 
claim:·nt ( for whi.ch reason the oxist.cncc and amount of his negli
gr'11c<• ar<� not subm i. t. tc'd to tlw j II rr), each defendant is entitled 
to dQduct from the amount for which h1"' is liable to the claimant a 
p<'rct·1�ta�1· of the amount of the s<'tt l<'mc�nt bast1d on the relation
ship 1 lw tk fc•ndan t 's own nc > g1 igC'lH'e lwar� to the total negligence 
or alJ dei't·ndants. 



(e) If an a.l]eged jojnt torl-t"<·asor makes a settlem(!nt with
a claimant but ncverthnl<::-;:,; is jojnccl as a party defendant at 
the time of the submission of Lli" �ase to the jury (so that the 
existence and amount of hi:,; nt�gJ igenc,) a.re submitted to the jun 
and his percentage of negligence is found by the jury, the set L 1 · -
ment is a complete release of the portion of the judgment attri
butable to the percentage of negligence found on the part of tha: 
joint tort-feasor. 

(f) If the application of the rules contained in Subsections
(a) through (e) of this section results in two claimants being
liable to each other in damages, the claimant who is liable for
the greater amount is entitled to a credit toward his liability
in the amount of damages owed him by the other claimant.

(g) All claims '.:"or contribution between named defendants in �::>.·
primary suit shall be determined in the primary suit, except tha: 
a named defendant may proceed against a person not a party to tt· 
primary suit who has not effected a settlement with the claimant. 

OHIO 

2315.19 Contributory negligence not bar to recovery; damages 
to be diminished; calculation; procedures. 

Sec. 2315.19 (A)(l) In negligence actions, the contributory
negligence of a person does not bar the person or his legal re
presentative from recovering damages that have directly and
proximately resulted from the negligence of one or more other
persons, if the contributory negligence of the person bringing
the action was no greater than the cum�incd negligence of al]
other persons from whom recovery is sought. However, any damagl·.
recGverable by the person bringing the action shall be diminish,.
by an amount that is proportionately equal to his percentage of
neg] igence, which percentage is determined pursuant to d'i vision
(B) of this section. This section does not apply to actions de:c·· 
cribed in Section 4113.03 of the revised code.

(::) If recovery for damages determined to be directly and 
pro:-,.;imat0J y caused by th0. ne�l i.gP.nC(� of morr� than one pPrson is 
all c,wed unde:r divisjon (i\)(l) of this section, each person aga.il:'. 
whn:;: rc'COVlJry is aJlowPd is ]iab]c• to the person bringing thP ac; .,)!l 

fo1· :t port.ion of tll\! tot.al cl:unag('S al]ow<!d undc•r that division. ::1c 
por1 ion of damages r"r which c:1c:h J><·rson is liable is. calcu]ateJ ,y 
mul ! ipJyj nc; tlw tot a 1 damages al lowccl hy a fraction in which tht' 
num,-ratnr is the• J)l'rson's pcrePnlag-c' or nrgligonce, whjch pcrce:: .,�c 
i� cc�termiiwd pursuant to cli\'ision (13) of this section, and the 
dri11•,1:1inator is tht' 1oL.il or the pPrcentag0.s of neglig<incc, whicL 
p0r,·entnf;e:-; are d('termincd pursuant to division (I3) of this sect :1 
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to be• at l ri but ab 1 <: to a 11 persons from whom recov<.'ry is al lowP<l. 
Any pcrc<'ntage of n<?gUgcnt:t! at:tributabJ<� to the person bringing 
the action shall not be included in the total of pt'�rccntages of 
negligence that is the denominator in the fraction. 

(B) In any negligence action in which contributory negligence
is asserted as a defense, the court in a nonjury trial shall make 
findings of fact, and the jury in a jury trial shall return a 
general verdict accompanied by answers to interrogatories, that 
shall specify: 

(1) The total amount of damages that would have been recover
able by the complainant but for his negligence; 

(2) The percentagH of negligence that directly and proximately
caused the injury, ja relation to one hundred per cent, that is 
attributable to each party to the action. 

(C) After the court makes its findings of fact or after the
jury returns its general verdict accompanied by answers to inter
rogatories, the court shall diminish the total amount of damages 
recoverable by an amount that is proportionately equal to the 
percentage of negligence of the person bringing the action, which 
percentage is determined pursuant to division (B) of this section. 
If the percentage of the negligence of the person bringing the 
action is greater than the total of the percentages of the negli
gence of all other persons from whom recovery is sought, which 
percentages arc determined pursuant to di vision (B) of this sec:tio;;. 
the court shall enter a judgment for the persons against whom re
covery is sought. 

NEW HA�IPSII I RE 

507:7-a [New) Comparative Negligence. 
Contributory negligence shall not bar recovery in an action by 

any plaintiff, or his legal representative, to recover damages 
for ncgligcnre resulting in death, personal injury, or property 
damage,, if s11ch negligence was not greater than the causal negli
gence of the defendant, but the damages awarded shall be dimin
islwcl. by gc;10ral \·crdi ct, in proportion to the amount of negli
�encc attrih11tNl to the pJ:dnti rr; provided that where recovery 
is a1 lnwl'd :1;::dnst. more' than 011<' clc > f"c·n<lanl., c:u:h such cl0fc�ndanl 
shall lit• .li:u,!1• ror t.h:it. proport.ion llt' LIH' tol:tl dollar amount 
awa1·d1·d as d una��<!s in t.h<� ratio or Lh<· amount or h.is causal ne�li
g1'1J<'(' to Lill' arnount. or causal nc'��] ii�<}nC<' attributed to all defcnd
:1uts :!:!,'ainst wllorn l"<·eo\'<'l'Y js allowed. Thr burden of proof as to 
the: u:-:istenc,) or amount of causal negligence aJJegcd to be attri
butable to a party sha]J rest upon the party making such allega
tion. This :�<'cUon shall govern �ill actions arising out of in
juri.P� and other damages sustained on and after August 12, 196!1, 
and nr;ne oth:Jr. 
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APPENDIX D 

NOT .AS c,ru·:/\T AS 

KANSAS 

60-258a. Contributory negligence as bar to recovery in civil 
actions abolished, when; award of damages based on comparative 
negligence; imputation of negligence, when; special verdicts and 
findings; joinder of parties; proportioned liability. 

(a) The contributory negligence of any party in a civil action
shall not bar such party or said party's legal representative 
from recovering damages for negligence resulting in death, personal 
injury or property damage, if such party's negligence was less than 
the causal negligence of the party or parties against whom claim 
for recovery is made, but the award of damages to any party in such 
action shall be diminished in proportion to the amount of negligenc,. 
attributed to such party. If any such party is claiming damages 
for a decedent's wrongful death, the negligence of the decedent, if 
any, shall be imputed to such party. 

(b). Where the comparative negligence of the parties in any such 
action is an issue, the jury shall return special verdicts, or in 
the absence of a jury, the court shall make special findings, dete1· 
mining the percentage of negligence attributable to each of the 
parties, and determining the total amount of damages sustained by 
each of the claimants, and the entry of judgment shall be made by 
the court. No general verdict shall be returned by the jury. 

(c) On motion of any party against whom a claim is asserted for
negligcmce resulting in <lea th, personal lnj ury or property damage, 
any other person whose causal negligence is claimed to have contri
buted to such death, personal injury or property damage shall be 
joined as an additional party to the action. 

(d) Where the comparative negligence of the parties in any uctic.
is an issue and recovery is allowed against more than one party, 
each such party shall be liable for that portion of the total dolL, 
amount awarded as damages to any claimant in the proportion that tli 
amount of hi� or her causal negli�ence bears to the amount of the 
causal negligence attributed to all parties against whom such re
covery is allowed. 

I D/\1!0 

6-801. Cor.iparative neg-li gPncc -- Effect of contributory neglige:. 

Contributory negligence shall not bar recovery in an action by ar 
person or his 1 egal reprcscn tat j V<' to recover damages for negligen( 



or gross negl igenc0 rei-m l ting in <lea th or in injury to person or 
proporty, if such nci;l igcn,�t > was n,}t a�; great as the negligenc<� 

or gross n0gligcnce or the• persPn :i;;ai nst whom recove "' y j s sought, 
but any damagPs a.llowc'.d shall Ill' dirnin::,lw<l in the proportion l:• 
the amount of ncgl igence attributable Lo the person r1?covering. 
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LD0991 

HOUSE BILL NO. 359 

Offered January 31, 1974 

3 A BILL to amend and reenact §§ 38.1-5, 38.1-21, 38.1-98.1, 38.1-282, 38.1-381, 38.1-381.4, 

4 38.1-381.5, 46.1-1, 46.1-167.2, 46.1-444, 46.1-472, 46.1-504 and 46.1-506, as severally 

5 amended, of the Code of Virginia relating to definitions of kinds of insurance; 

6 defmitions of the transacting of insurance business in this State; liability insurance on 

7 motor vehicles, aircraft and watercraft; standard provisions; "omnibus clause"; 

8 uninsured motorist coverage; the right of an insurer to receive credit for other 

9 medical expense insurance; grounds and procedure for cancellation of or refusal to 

IO renew motor vehicle insurance policies and procedures for review by Commissioner 

11 of Insurance; the definition of "fmancial responsibility"; the definitions of "insured 

12 motor vehicle" and "uninsured motor vehicle"; and relating to certain agreements 

13 that policies of automobile insurance must contain; and to further amend the Code of 

14 Virginia by adding a section numbered 46.1-390.1, relating to the construction of 

15 Chapter 6 of Title 46.1; and to further amend the Code of Virginia by adding in 

16 Chapter 8 of Title 38.1 an article numbered 4.1, consisting of sections numbered 38.1-

11 389.3 through 38.1-389.27, relating to compensation of motor vehicle accident victims 

18 through the prompt and efficient reparation of losses from accidental bodily injuries 

19 and deaths arising out of the maintenance or use of a motor vehicle without regard 

20 to fault of the injured person and in relating to security required therefor; and to 

21 repeal §§ 38.1-380.1 and 38.1-381.2 of the Code of Virginia, relating to optional 

22 coverages to be afforded with motor vehicle liability insurance policies and rights in 

23 subrogation of automobile liability medical benefit insurer to recover from third 

24 parties. 

25 

26 Patrons-Messrs. Slayton, DeBruhl, Ball, Stambaugh, Fickett, 

27 Ragsdale, Barry, Jones, G. W., Dillard, Garland, Callahan, 

28 Pickett, Councill, Mann, Mrs. Hailey, Messrs. Grayson, 

29 Reynolds, Mrs. Scott, Messrs. Thomas, Elliott, Robrecht, 

30 Stafford, Cranwell, and Dickinson 

31 

32 Referred to the Committee on Corporations, Insurance and Banking 

33 

34 Be it enacted by t.l;le General Assembly of Virginia: 

35 1. That §§ 38.1-5, 38.1-21, 38.1-98.1, 38.1-282, 38.1-381, 38.1-381.4, 

36 38.1-381.5, 46.1-1, 46.1-167.2, 46.1-444, 46.1-472, 46.1-504 and 46.1-

37 506, as severally amended, are amended and reenacted and that the 
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I Code of Virginia is further amended by adding a section numbered 

2 46.1-390.1 and by adding in Chapter 8 of Title 38.1 an article num-

3 bered 4.1, consisting of sections numbered 38.1-389.3 through 38.1-

4 389.27, as follows: 

5 § 38.1-5. Accident and sickness.-Accident and sickness insur-

6 ance means and includes insurance against loss resulting from sick-

7 ness, or from bodily injury or death by accident or accidental 

8 means, or both, but does not mean or include the kind or kinds of insurance required 

9 by the provisions of Article 4.1 of Chapter 8 of this title.

10 § 38.1-21. Motor vehicle and aircraft.-Motor vehicle and air-

11 craft insurance means and includes insurance against: 

12 ( 1) Loss of or damage resulting from any cause to motor vehi-

13 cles, which shall include trailers, or semitrailers or other attach-

14 ments designed for use in connection therewith, or aircraft and their 

15 equipment, and against legal liability of the insured for loss or dam-

16 age to the property of another resulting from the ownership, main-

17 tenance or use of motor vehicles or aircraft and against loss, dam-

18 age or expense incident to a claim of such liability, and 

19 (2) Legal liability of the insured, and liability arising under 

20 paragraph (b) of§ 38.1-381 and against loss, damage, or expense in-

21 cident to a claim of such liability, arising out of the death or injury 

22 of any person resulting from the ownership, maintenance or use of 

23 motor vehicles or aircraft, and including the kind or kinds of insurance required 

24 by tb.e provisions of Article 4.1 of Chapter 8 of this title, but not including any 

25 kind of insurance specified in § 38.1-17. 

26 Any policy of motor vehicle and aircraft insurance eevenag le-

27 gal- liaeility ei tse ies1:1FeEl :Yee.er paFagraph � ef fhts seetiea aae li-

28 aeility &Fisieg 'Yft8et' paFagFapa � ei i 38.l 381 as defined under para-

29 graph (2) of this section may include appropriate provisions whereby the 

30 insuring company assumes the obligation of payment of medical, 

31 hospital, surgical and funeral expenses arising out of the death or 

32 injury of any person, and any such policy of motor vehicle insurance 

33 may include appropriate provisions whereby the insuring company 

34 assumes the obligation of payment of weekly indemnity or other 

35 specific benefits to persons who are injured and specific death be.ne-

36 fits to dependents, beneficiaries or personal representatives of per-

37 sons who are killed, if such injury or death is caused by accident 
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l and sustained while in or upon, entering or alighting from, or 

2 through being struck by a motor vehicle, provided that such obliga-

3 tions are irrespective of any legal liability of the insured or any 

4 other person. 

5 § 38.1-98.1. Enjoining unlicensed foreign or alien companies 

6 from transacting business in State.-Whenever a foreign or alien in-

7 surance company not licensed to do an insurance business in this 

8 Staie shall engage in any insurance transaction or do any insurance 

9 business in this State, the Commission shall have jurisdiction and 

l O the powers of a court of equity to issue, on its own motion or on 

11 motion of any party in interest, temporary or permanent injunctions 

12 restraining such insurance company from engaging in any such in-

13 surance transaction or business. 

14 For the purposes of this section, the following acts, effected by 

15 mail or otherwise, shall constitute the transacting of an insurance 

16 business in this State: (1) the issuance or delivery of contracts of in-

17 surance to residents of this State or to corporations authorized to do 

18 business therein; (2) ihe solicitation of applications for such con-

19 tracts; (3) the collection of premiums, membership fees, assess-

20 ments or other considerations for such contracts; or (4) the transac-

21 tions of any other insurance business in connection with such 

22 contracts. 

23 Process may be served in accordance with § 13.1-119 of this 

24 Code or any other manner prescribed by law. 

25 This section shall not apply to any life insurance or annuity 

26 company organized and operated, without profit to any private 

27 shareholder or individual, exclusively for the purpose of aiding edu-

28 cational or scientific institutions organized and operated without 

29 profit to any private shareholder or individual by issuing insurance 

· 30 and annuity contracts only to or for the benefit of such institutions

31 and individuals engaged in the service of such institutions, provided

32 such company snail be deemed, as to all Virginia policyholders and

33 contract holders, to have appointed the clerk of the Commission its

34 attorney for service of process in Virginia, such appointment to be

35 irrevocable and to bind the company and any successors in interest

36 and to remain in effect as long as there is in force in this State any

37 contract made by that company or any obligation arising therefrom;
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1 nor shali this section apply to any insurance or annuity contracts is-
2 sued by any such life insurance or annuity company; nor shall it ap-
3 ply to the following acts or transactions: (I) the procuring of a pol-

4 icy of insurance upon a risk within this State where the applicant is 

5 unable to procure coverage in the open market with a company or 
6 companies licensed to do business in this State and is otherwise in 
7 compliance with article 3.1 (§ 38.1-314.1 et seq.), chapter 7, Title 
8 38. l; (2) contracts of reinsurance; (3) transactions in this State in-

9 valving a policy lawfully solicited, written and delivered outside of 
10 this State covering only subjects of insurance not resident, located, 
11 or to be performed in this State at the time of issuance of such pol-
12 icy; ( 4) transactions in this State involving group or blanket insur-
13 ance and group annuities where the group or blanket policy of such 

14 insurance or annuities was lawfully issued and delivered in a state 

15 where the company was authorized to transact business; (5) the filing 
16 by an iDsurance company of the forms referred to iD § 38.1-389.6 (f); �(6) the pro-
17 curing of contracts of insurance issued to an "industrial insured" as 
18 hereinafter defined. For the purposes of this section an "industrial 
19 insured" is an insured (a) who procures the insurance of any risk or 

20 risks by use of the services of a full-time employee acting as an in-
21 surance manager or buyer, (b) whose aggregate annual premiums 
22 for insurance on all risks total at least twenty-five thousand dollars, 

23 and.(c) who has at least twenty-five full-time employees. 
24 Nothing in this section shall apply to nonprofit Railroad Broth-
25 erhood or other similar fraternal organizations. 
26 § 38.1-282. Insurance transacted through resident agents or 
27 company representatives.-Except as otherwise provided in this ti-

28 tie, no insurance company, other than a mutual company, shall 
29 transact insurance in this State except through regularly constituted 
30 resident agents licensed in this State; and no mutual insurance com-
31 pany shall transact insurance in this State except through regularly 
32 constituted resident agents licensed in this State, or through its offi-
33 cers or employees who are licensed as company representatives. The 
34 filing by an iDsurance company of the forms referred to in § 38.1-389.6 (f) shall not consti-

35 tute the transactiDg of iDsurance in this State.

36 § 38.1-381. Liability insurance on motor vehicles, aircraft and 

37 watercraft; standard provisions; "omnibus clause"; uninsured mo-
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I torist coverage.-(a) No policy or contract of bodily injury liability 

2 insurance, or of property damage liability insurance, covering liabil-

3 ity arising from the ownership, maintenance or use of any motor ve-

4 hicle, aircraft or any private pleasure vessel, ship, boat or other 

5 watercraft, shall be issued or delivered in this State to the owner of 

6 such vehicle, aircraft or such watercraft, or shall be issued or deliv-

7 ered by any insurer licensed in this State upon any motor vehicle, 

8 aircraft or any private pleasure vessel, ship, boat or other water-

9 craft then principally garaged or docked or principally used in this 

IO State, unless it contains a provision insuring the named insured and 

11 any other person responsible for the use of or using the motor vehi-

12 cle, aircraft or private pleasure vessel, ship, boat or other watercraft 

13 with the consent, expressed or implied, of the named insured, 

14 against liability for death or injury sustained, or loss or damage oc-

15 casioned within the coverage of the policy or contract as a result of 

16 negligence in the operation or use of such vehicle, aircraft or such 

17 watercraft by the named insured or by any such person; provided, 

18 that every automobile· liability insurance policy or contract, or en-

19 dorsement thereto, insuring private passenger automobiles princi-

20 pally garaged and/ or used in Virginia, and every policy of liability 

21 insurance, contract or endorsement thereto insuring aircraft, pri-

22 vate pleasure vessels, ships, boats or other watercraft principally 

23 docked or used in Virginia, when the named insured is an individual 

24 or husband and wife, which includes, with respect to any liability in-

25 surance provided by the policy, contract
,.
or endorsement for use of a 

26 nonowned automobile, aircraft or private pleasure watercraft, any 

27 provision requiring permission or consent of the owner of such au-

28 tomobile or such watercraft in order that such insurance apply shall 

29 be construed to include permission or consent of the custodian in 

30 such provision requiring permission or consent of the owner; pro-

31 vided, however, that in the case of aircraft liability insurance, such 

32 policy or contract may contain the exclusions enumerated in § 38.1-

33 389.2; provided, however, notwithstanding any other provisions of 

34 law, no policy or contract shall require pilot experience greater than 

35 that prescribed by the Federal Aviation Agency, except for those pi-

36 lots operating air taxis. 

37 (al) Nor shall any such policy or contract relating to ownership, 



House Bill No. 359 6 

1 maintenance or use of a motor vehicle be so issued or delivered un-

2 Jess it contains an endorsement or provision insuring the named in-

3 sured and any other person responsible for the use of or using the 

4 motor vehicle with the consent, expressed or implied, of the named 

5 insured, against liability for death or injury sustained, or loss or 

6 damage occasioned within the coverage of the policy or contract as 

7 a result of negligence in the operation or use of such vehicle by the 

8 named insured or by any such person, notwithstanding the failure 

9 or refusal of the named insured or such other person to cooperate 

10 with the insurer under the terms of the policy; provided, however, 

11 that if such failure or refusal prejudices the insurer in the defense of 

12 an action for damages arising from the operation or use of such mo-

13 tor vehicle, then this endorsement or provision shall be void. 

14 (a2) Any endorsement, provision or rider attached to, or in-

15 eluded in, any such policy of insurance which purports or seeks in 

16 any way to limit or reduce in any respect the coverage afforded by 

17 the provisions required therein by this section shall be wholly void. 

18 (a3) Such policy or contract of bodily injury liability insurance, 

19 or of property damage liability insurance, which provides insurance 

20 to a named insured in connection with the business of selling, re-

21 pairing, servicing, storing or parking motor vehicles, against liabil-

22 ity arising from the ownership, maintenance or use of any motor ve-

23 hicle incident thereto shall contain a provision that the insurance 

24 coverage applicable to such motor vehicles afforded a person other 

25 than the named insured and his employees in the course of their em-

26 ployment, including a motor vehicle loaned or leased to such other 

27 person as a convenience during the repairing or servicing of a motor 

28 vehicle for such other person, shall not be applicable if there is any 

29 other valid and collectible insurance applicable to the same loss cov-

30 ering such other person under a policy with limits at least equal to 

31 the financial responsibility requirements specified in § 46.1-504 of 

32 the Code of Virginia. 

33 In the event that such other valid and collectible insurance has 

34 limits less than the financial responsibility requirements specified in 

35 § 46.1-504 of the Code of Virginia, then the coverage afforded a per-

36 son other than the named insured and his employees in the course 

37 of their employment shall be applicable to whatever extent may be 
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I necessary to equal the financial responsibility requirements speci-

2 fied in§ 46.1-504 of the Code of Virginia. 

3 (a4) Any policy or contract of bodily injury liability insurance or 

4 of property damage liability insurance shall exclude coverage to 

5 persons other than named insured, directors, stockholders, partners, 

6 agents or employees thereof, or residents of the same household of 

7 either, while such person is employed or otherwise engaged in the 

8 business of selling, repairing, servicing, storing or parking motor ve-

9 hicies if there is any other valid or collectible insurance applicable 

IO to the same loss covering such person under a policy with limits at 

11 least equal to the financial responsibility requirements specified in § 

12 46.1-504 of the Code of Virginia. 

13 In the event that such other valid and collectible insurance has 

14 limits less than the financial responsibility requirements specified in 

15 § 46.1-504 of the Code of Virginia, then the coverage afforded a per-

16 son other than the named insured while such person is employed or 

17 otherwise engaged in the business of selling, repairing, servicing, 

18 storing or parking motor vehicles shall be applicable to whatever 

19 extent may be necessary to equal the financial responsibility re-

20 quirements specified in § 46.1-504 of the Code of Virginia. 

21 (b) Nor shall any such policy or contract relating to ownership, 

22 maintenance or use of a motor vehicle be so issued or delivered un-

23 less it contains an endorsement or provisions undertaking to pay the 

24 insured all sums which he shall be legally entitled to recover as 

25 damages from the owner or operator of an uninsured motor vehicle, 

26 within limits which shall be no less than the requirements of§ 46.1-

27 1 (8), as amended from time to time, of the Code herein; provided, 

28 however, that said insured, after January one, nineteen hundred 

29 sixty-seven, shall be offered the opportunity to contract, at an addi-

30 tional premium, for limits higher than those provided in§ 46.1-1 (8) 

31 so long as such limits do not exceed the limits of the automobile lia-

32 bility coverage provided by such policy. Such endorsement or provi-

33 sions shall also provide for no less than five thousand dollars cover-

34 age for injury to or destruction of the property of the insured in any 

35 one accident but may provide an exclusion of the first two hundred 

36 dollars of such loss or damage. 

37 (c) As used in this section, the term .. bodily injury" shall include 
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l death resulting therefrom, the term "insured" as used in subsections 

2 (b), (d), (f), and (g) hereof, means the named insured and, while resi-

3 dent of the same household, the spouse of any such named insured, 
4 and relatives of either, while in a motor vehicle or otherwise, and 

5 any person who uses, with the con�ent, expressed or implied, of the 

6 named insured, the motor vehicle to which the policy applies and a 
7 guest in such motor vehicle to which the policy applies or the per-

8 sonal representative of any of the above; and the term "uninsured 

9 motor vehicle" means a motor vehicle as to which there is no (i) 

10 bodily injury liability insurance and property damage liability insur-

11 ance both in the amounts specified by § 46.1-1 (8), as amended from 
12 time to time, or (ii) there is such insurance but the insurance com-

13 pany writing the same denies coverage thereunder for any reason 

14 whatsoever including failure or refusal of the insured to cooperate 

15 with such company, (iii) there is no bond or deposit of money or se-

16 curities in lieu of such bodily injury and property damage liability 

17 insurance, and (iv) the owner of such motor vehicle has not quali-

18 fied as a self-insurer under the provisions of§ 46.1-395. A motor ve-

19 hicle shall be deemed to be uninsured if the owner or operator 

20 thereof be unknown; provided that recovery under the endorsement 

21 or provisions shall be subject to the conditions hereinafter set forth. 
22 There shall be a rebuttable presumption that a motor vehicle is 

23 uninsured if the Commissioner of the Division of Motor Vehicles 
24 certifies that, from the records of the Division of Motor Vehicles, it 

25 appears: (i) that there is no bodily injury liability insurance and 

26 property damage liability insurance, both in the amounts specified 

27 by § 46.1-1 (8), covering the owner or operator thereof; or (ii) that 

28 no bond has been given or cash or securities delivered in lieu of such 

29 insurance; or (iii) that the owner or operator of such vehicle has not 

30 qualified as a self-insurer in accordance with the provisions of § 
31 46.1-395. 

32 (d) If the owner or operator of any motor vehicle which causes 

33 bodily injury or property damage to the insured be unknown, the in-

34 sured or someone on his behalf, in order for the insured to recover 

35 under the endorsement, shall report the accident as required by § 

36 46.1-400, unless such insured is reasonably unable to do so, in which 

37 event the insured shall make such report as soon as reasonably 
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1 practicable under the circumstances. 

2 (e) If the owner or operator of any vehicle causing injury or 

3 damages be unknown, an action may be instituted against the un-

4 known defendant as .. John Doe" and service of process may be 

5 made by delivery of a copy of the motion for judgment or other 

6 pleadings to the clerk of the court in which the action is brought and 

7 service upon the insurance company issuing the policy shall be 

8 made as prescribed by law as though such insurance company were 

9 a party defendant. The insurance company shall have the right to 

10 file pleadings and take other action allowable by law in the name of 

11 John Doe. 

12 (el) Any insured intending to rely on the coverage required by 

13 paragraph (b) of this section shall, if any action is instituted against 

14 the owner or operator of an uninsured motor vehicle, serve a copy 

15 of the process upon the insurance company issuing the policy in the 

16 manner prescribed by law, as though such insurance company were 

17 a party defendant; such company shall thereafter have the right to 

18 file pleadings and take other action allowable by law in the name of 

19 the owner or operator of the uninsured motor vehicle or in its own 

20 name; provided, however that nothing in this paragraph shall pre-

21 vent such owner or operator from employing counsel of his own 

22 choice and taking any action in his own interest in connection with 

23 such proceeding. 

24 This subsection shall not apply to any cause of action arising 

25 prior to April twenty-seven, nineteen hundred fifty-nine. 

26 (f) Any insurer paying a claim under the endorsement or provi-

27 sions required by paragraph (b) of this section shall be subrogated 

28 to the rights of the insured to whom such claim was paid against the 

29 person causing such injury, death or damage and such person's in-

30 surer, notwithstanding that it may deny coverage.for any reason, to 

31 the extent that payment was made; provided, that the bringing of an 

32 action against the unknown owner or operator as John Doe or the 

33 conclusion of such an action shall not constitute a bar to the in-

34 sured, if the identity of the owner or operator who caused the injury 

35 or damages complained of becomes known, from bringing an action 

36 against the owner or operator theretofore proceeded against as 

37 John Doe, or such person's insurer denying coverage for any reason; 
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l provided, that any recovery against such owner or operator, or in-

2 surer as heretofore referred, shall be paid to the insurance company 

3 to the extent that such insurance company paid the named insured 

4 in the action brought against such owner or operator as John Doe, 

5 except that such insurance company shall pay its proportionate part 

6 of any reasonable costs and expense incurred in connection therew-

7 ith including reasonable attorney's fees. Nothing in an endorsement 

8 or provisions made under this paragraph nor any other provision of 

9 law shall operate to prevent the joining in an action against John 

10 Doe of the owner or operator of the motor vehicle causing such in-

11 jury as a party defendant and such joinder is hereby specifically au-

12 thorized. 

13 (g) No such endorsement or provisions shall contain any provi-

14 sion requiring arbitration of any claim arising under such 

15 endorsement or provisions, nor may anything be required of the in-

16 sured except the establishment of legal liability, nor shall the in-

17 sured be restricted or prevented in any manner from employing le-

18 gal counsel or instituting legal proceedings. 

19 (h) The provisions of paragraphs (a) and (b) of this section shall 

20 not apply to any policy of insurance to the extent that it covers the 

21 liability of an employer under any workmen's compensation law, 

22 but no provision or application of this section shall be construed to 

23 limit the liability of the insurance company, insuring motor vehicles, 

24 to an employee or other insured under this section who is injured by 

25 an uninsured motor vehicle. 

26 (i) No policy of insurance shall exclude coverage to an employee 

27 of the insured in any controversy arising between employees, even 

28 though any one employee shall be awarded compensation as pro-

29 vided in Title 65.1 of the Code of Virginia. 

30 (j) All references in this section to policies or contracts of bodily injwy insurance 

31 covering liability arising from the ownership, ma.iatenaace or use of llllY motor vehicle 

32 shall also refer to and be deemed to include aay policy or contract providing the s«urity 

33 required by Article 4.1 of this chapter, and aH such policies or contracts of insura:ice shall 

34 be subject to the provisions of said article. 

35 § 38.1-381.4. Automobile liability insurer not to receive credit 

36 for other medical expense insurance.-On and after January one, 

37 nineteen hundred sixty-nine no policy or contract or bodily injury Ii-
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l ability insurance, or of property damage liability insurance which 

2 contains any representation by an insurance company to pay medi-

3 cal expenses incurred for bodily injury caused by accident to the in-

4 sured or relative or any other person coming within the provisions 

5 thereof, shall be issued or delivered by any insurer licensed in this 

6 State upon any motor vehicle then principally garaged or principally 

7 used in this State, if such policy provides for credit against' such 
8 medical expense coverage for other medical expense insurance to 

9 which such injured person may be entitled. Nothing herein shall be 

l O construed to allow such injured person to collect more than his ac-

11 tual medical expenses as a result of such accident from any one or 

12 combination of all policies providing automobile medical payment 

13 coverage applicable to such accident , except as permitted uader the provi-

14 sions of Article 4.1 of this chapter.

15 § 38.1-381.5. Grounds and procedure for cancellation of or re-

16 fusal to renew motor vehicle insurance policies; review by Commis-

17 sioner of Insurance.-(a) As used in this section the following 

18 definitions shall apply·: 

19 (1) "Policy of automobile insurance" or "policy" means a policy 

20 or contract for bodily injury or property damage liability insurance 

21 delivered or issued for delivery in this State covering liability arising 

22 from the ownership, maintenance or use of any motor vehicle, insur-

23 ing as the named insured one individual or husband and wife resi-

24 dents of the same household, and under which the insured vehicle 

25 therein designated is either 

26 (i) A motor vehicle of a private passenger or station wagon type 

27 that is not used as a public or livery conveyance (which terms shall 

28 not be construed to include car pools) nor rented to others, or 

29 (ii) Any other four wheel motor vehicle with a load capacity of 

30 1500 pounds or less which is not used in the occupation, profession 

31 or business ( other than farming) of the insured, or as a public or liv-

32 ery conveyance or rented to others. The term "policy of automobile 

33 insurance" or "policy" as used in this section shall not include (a) 

34 any policy issued through the Virginia Automobile Insurance Plan, 

35 or (b) any policy insuring more than four motor vehicles, or (c) any 

36 policy covering the operation of a garage, sales agency, repair shop, 

37 service station, or public parking place, or (d) any policy providing 
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1 insurance only on an excess basis, or (e) any other contract provid-

2 ing insurance to such named insured even though such contract 

3 may incidentally provide insurance with respect to such motor vehi-

4 cles. 

5 (2) "Renewal" or "to renew" means the issuance and delivery 

6 by an insurer of a policy superseding at the end of the policy period 

7 a policy previously issued and delivered by the same insurer, such 

8 renewal policy being written in the same rating program and provid-

9 ing types and limits of coverage at least equal to those contained in 

10 the policy being superseded, or the issuance and delivery of a certifi-

11 cate or notice extending the term of a policy beyond its policy pe-

12 riod or term with types and limits of coverage at least equal to those 

13 contained in, and written in the same rating program as, the policy 

14 being extended; provided, however, that any policy with a policy pe-

15 riod or term of less than twelve months or any policy with no fixed 

16 expiration date shall for the purpose of this section be considered as 

17 if written for successive policy periods or terms of six months from 

18 the original effective date. 
19 (2a) "Cancellation" or "to cancel" means a termination of a pol-

20 icy during the policy period. 

21 (3) "Insurer" means any insurance company, association or ex-

22 change authorized to transact the business of automobile insurance 

23 in the Commonwealth of Virginia. 

24 (b) This section shall apply only to that portion of a policy of au-

25 tomobile insurance providing the security required by Artide 4.1 of this chapter,

26 bodily injury and property damage liability, and uninsured motor-

27 ists coverage. 

28 (c) No insurer shall cancel or refuse to renew a policy of auto-

29 mobile insurance solely because of the age, sex, residence, race, 

30 color, creed, national origin, ancestry, marital status or lawful occu-

31 pation (including the military service) of anyone who is insured. But 

32 nothing contained herein shall require any insurer to renew a policy 

33 for an insured where the insured's occupation has changed so as to 

34 materially increase the risk. 

35 (d) No insurer shall cancel a policy except for one or more of 

36 the following specified reasons; 

37 ( 1) The named insured or any other operator who either resides 



13 House Bill No. 359 

I in the same household or customarily operates a motor vehicle in-
2 sured under such policy has had his driver's license suspended or re-
3 voked after the effective date of the policy if said policy has been in 
4 effect less than one year or within ninety days prior to the last anni-
5 versary of the effective date if the policy has been in effect longer 
6 than one year. 
7 . (2) The named insured fails to discharge when due any. of his 
8 obligations in connection with the payment of premium for the pol-
9 icy or any installment thereof, whether payable to the company or 

10 its agent either directly or indirectly under any premium finance 
11 plan or extension of credit. 
12 (e) No cancellation or refusal to renew by an insurer of a policy 
13 of automobile insurance shall be effective unless the insurer shall 
14 deliver or mail, to the named insured at the address shown in the 
15 policy, a written notice of the cancellation or refusal to renew. Such 
16 notice shall: 
17 (1) Be approved as to form by the Commissioner of Insurance 
18 prior to its use; 
19 (2) State the date, which shall not be less than thirty days after 
20 mailing to the insured of the notice of cancellation or notice of re-
21 fusal to renew, on which such cancellation or refusal to renew shall 
22 become effective, except that such effective date may be not less 
23 than fifteen days from the date of mailing or delivery when the pol-
24 icy is being cancelled or not renewed for the reason set forth in 
25 clause (2) of paragraph (d); 
26 (3) State the specific reason or reasons of the insurer for cancel-
27 lation or refusal to renew; 
28 (4) Advise the insured of his right to request in writing, within 
29 ten days of the receipt of the notice, that the Commissioner of Insur-
30 ance review the action of the insurer; 
31 (5) Advise the insured of his possible eligibility for insurance 
32 through the Virginia Automobile Insurance Plan. 
33 Nothing in paragraph (e) shall prohibit any insurer from includ-
34 ing in the notice of cancellation or refusal to renew any additional 
35 disclosure statements required by State or federal laws. 
36 (f) Nothing in this section shall apply: 
37 (1) If the insurer or its agent acting on behalf of the insurer has 
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I manifested its willingness to renew by issuing or offering to issue a 

2 renewal policy, certificate or other evidence of renewal, or has man-

3 ifested such intention in writing to the insured; 

4 (2) If the named insured has notified in writing the insurer or its 

5 agent that he wishes the policy to be cancelled or that he does not 

6 wish the policy to be renewed, or if he fails to accept the offer of the 

7 insurer; 

8 (3) To any policy of automobile insurance which has been in ef-

9 feet less than sixty days, unless it is a renewal policy. 

IO (g) There shall be no liability on the part of and no cause of ac-

11 tion of any nature shall arise against the Commissioner of Insurance 

12 or his subordinates; any insurer, its authorized representative, its 

13 agents, its employees; or any firm, person or corporation furnishing 

14 to the insurer information as to reasons for cancellation or refusal 

15 to renew; for any statement made by any of them in complying with 

16 this section or for the providing of information pertaining thereto. 

17 No insurer shall be required to furnish a notice of cancellation or re-

18 fusal to renew to anyone other than the named insured and the 

19 Commissioner of Insurance. 

20 (h) Notwithstanding any provision herein contained, any in-

21 sured or his attorney shall, within ten days of the receipt of the no-

22 tice of cancellation or notice of refusal to renew, be entitled to re-

23 quest in writing to the Commissioner of Insurance that he review 

24 the action of the insurer in cancelling or refusing to renew the policy 

25 of such insured. Upon receipt of such request, the Commissioner of 

26 Insu:r:ance shall promptly initiate a review to determine whether the 

27 insurer's cancellation or refusal to renew complies with the require-

28 ments of this section. The policy shall remain in full force and effect 

29 during the pendency of the review by the Commissioner of Insur-

30 ance except where the cancellation or refusal to renew is for the re-

31 ason set forth in clause (2) of paragraph (d), in which case the pol-

32 icy shall terminate as of the date provided in the notice. Where the 

33 Commissioner finds from such review that the cancell2.tion or re-

34 fusal to renew has not been effected in compliance with the require-

35 ments of this section, he shall forthwith notify the insurer and the 

36 insured that the cancellation or refusal to renew is not effective. 

37 Nothing herein shall be construed as authorizing the Commissioner 
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l of Insurance to substitute his judgment as to underwriting for that 
2 of the insurer. 
3 (i) Each insurer shall maintain for a reasonable period of time 
4 not less than two years, records of cancellation and refusal to renew 
5 and shall forward to the Commissioner of Insurance, for his use and 
6 information purposes only, copies of every notice or statement re-
7 ferred to in paragraph (e) of this section which it shall at any time 
8 send to any of its insureds. 
9 . (j) The provisions of this section shall not apply to any insurer 

10 who shall limit the issuance of policies of automobile liability insur-
11 ance to one class or group of persons engaged in any one particular 
12 profession, trade, occupation or business. Nothing herein shall be 
13 construed to require an insurer to renew a policy of automobile in-
14 surance if the insured does not conform to the occupational or mem-
15 bership requirement of an insurer who limits its writings to an occu-
16 pation or membership of an organization. Nor shall any insurer be 
17 required to renew should the insured become a nonresident of Vir-
18 ginia. 
19 (k) All acts and parts of acts are hereby repealed insofar as they 
20 are inconsistent herewith. If any provision or clause of this section 
21 or application thereof to any person or situation is held invalid, such 

22 invalidity shall not affect other provisions or applications of the sec-
23 tion which can be given effect without the invalid provision or appli-

24 cation, and to this end the provisions of this section are declared to 
25 be severable. 
26 § 46.1-1. Definitions.-The following words and phrases when 
27 used in this title shall,· for the purpose of this title haye the meanings 
28 respectively ascribed to them in this section except in those in-
29 stances where the context clearly indicates a different meaning: 
30 (1) "Business district". - The territory contiguous to a highway 
31 where seventy-five per centum or more of the property contiguous 
32 to a highway, on either side of the highway, for a distance of three 
33 hundred feet or more along the highway is occupied by land and 
34 buildings actually in use and operation for business purposes. 
35 (2) "Chauffeur". - Every person employed for the principal pur-
36 pose of operating a motor vehicle and every person who drives a 
37 motor vehicle while in use as a public or common carrier of persons 
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I or property. 
2 (3) "Commission". - The State Corporation Commission. 
3 (4) "Commissioner". -The Commissioner of the Division of Mo-
4 tor Vehicles of this State. 
5 (4a) "Crosswalk". - (a) That part of a roadway at an intersec-
6 tion included within the connections of the lateral lines of the side-
7 walks on opposite sides of the highway measured from the curbs or. 
8 in the absence of curbs, from the edges of the traversable roadway; 
9 (b) Any portion of a roadway at an intersection or elsew.here 

10 distinctly indicated for pedestrian crossing by lines or other mark-
11 ings on the surface. 
12 (4b) "Decal". - A device to be attached to a license plate that va-
13 lidates the license plate for a predetermined registration period. 
14 (5) "Division". -The Division of.Motor Vehicles of this State. 
15 (6) "Essential parts". - All integral parts and body parts, the re-
16 moval, alteration or substitution of which will tend to conceal the 
17 identity of a vehicle. 
18 (7) "Farm tractor". - Every motor vehicle designed and used as 
19 a farm, agricultural or horticultural implement for drawing plows. 
20 mowing machines and other farm, agricultural or horticultural ma-
21 chinery and implements including self-propelled mowers designed 
22 and used for mowing lawns. 
23 (8) "Financial responsibility". - Ability to respond in damages 
24 for liability thereafter incurred arising out of the ownership, mainte-
25 nance, use or operation of a motor vehicle. in the amount of twenty 
26 thousand dollars because of bodily injury to or death of any one per-
27 son and, subject to such limit for one person. in the amount of forty 
28 thousand dollars because of bodily injury to or death of two or more 
29 persons in any one accident, and in the amount of five thousand dol-
30 lars because of injury to or destruction of property in any one acci-
31 dent , and ability to respond to the security requirements contained in Article 4 of Cbap-

32 ter 8 of TiUe 38.1 of the Code of Virginia.

33 (9) "Foreign vehicles". - Every motor vehicle, trailer or 
34 semitrailer which shall be brought into this State otherwise than in 
35 the ordinary course of business by or through a manufacturer or 
36 dealer and which has not been registered in this State. 
37 (IO) "Highway". -The entire width between the boundary lines 
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I of every way or place of whatever nature open to the use of the pub-

2 lie for purposes of vehicular travel in this State, including the 

3 streets, alleys and publicly maintained parking lots in counties, cit-

4 ies and towns. 

5 (I Oa) "Roadway". - That portion of a highway improved, de-

6 signed or ordinarily used for vehicular travel, exclusive of the shoul-

7 der. A highway may include two or more roadways if divided by a 

8 physical barrier or barriers or unpaved area. 

9 (10b) "Traffic lane" or "lane". - That portion of a roadway de-

IO signed or designated to accommodate the forward movement of a 

11 single line of vehicles. 

12 (10c) "Shoulder". - That part of a highway between the portion 

13 regularly travelled by vehicular traffic and the lateral curb line or 

14 ditch. 

15 (11) "Intersection". - (a) The area embraced within the prolon-

16 gation or connection of the lateral curb lines, or, if none, then the 

17 lateral boundary lines of the roadways of two highways which join 

18 one another at, or approximately at, right angles, or the area within 

19 which vehicles travelling upon different highways joining at any 

20 other angle may come in conflict. 

21 (b) Where a highway includes two roadways thirty feet or more 

22 apart, then every crossing of each roadway of such divided highway 

23 by an intersecting highway shall be regarded as a separate intersec-

24 tion. In the event such intersecting highway also includes two road-

25 ways thirty feet or more apart, then every crossing of two roadways 

26 of such highways shall be regarded as a separate intersection. 

27 (1 la) "License plate". - A device containing letters, numerals or 

28 a combination of both, attached to a motor vehicle, trailer or semi-

29 trailer to indicate that such motor vehicle, trailer or semitrailer is 

30 properly registered with the Division. 

31 (12) "Manufacturer". - Every person engaged in the business of 

32 constructing or assembling motor vehicles, trailers or semitrailers at 

33 an established place of business in this State. 

34 (12a) "Dealer". - Every person engaged in the business of buy-

35 ing, selling or exchanging motor vehicles, trailers, and semitrailers 

36 in this State and who has an established place of business for such 

37 purpose in this State at which place of business the books and re-



House Bill No. 359 18 

I cords of such dealer are kept and at which a substantial part of the 

2 business of such dealer is conducted. 

3 (13) "Metal tires". - All tires the surface of which in contact 

4 with the highway is wholly or partly of metal or other hard, nonresi-

5 lient material. 

6 (14) "Motorcycle". - Every motor vehicle designed to travel on 

7 not more than three wheels in contact with the ground and any four-

8 wheeled vehicle weighing less than five hundred pounds and 

9 equipped with an engine of less than six horsepower, except any 

IO such vehicle as may be included within the term "farm tractor" as 

11 herein defined. 

12 (14a) "Motorhome". - Every private motor vehicle with a nor-

13 mal seating capacity of not more than ten persons, including the 

14 driver, designed primarily for use as living quarters for human be-

15 ings. 

16 (15) "Motor vehicle". - Every vehicle as herein defined which is 

17 self-propelled or designed for self-propulsion except that the defini-

18 tion contained in§ 46.l-389( d) shall apply for the purposes of chap-

19 ter 6 (§ 46.1-388 et seq.) of this title. 

20 (15a) "Antique Motor Vehicle". - Every motor vehicle, as herein 

21 defined, which is designated by the manufacturer as a nineteen hun-

22 dred forty-three or prior year model, or which was actually manu-

23 factured in the calendar year nineteen hundred and forty-three or a 

24 calendar year prior thereto and is owned solely as a collector's item, 

25 and is used for participation in club activities, exhibits, tours, pa-

26 rades, and similar uses, but in no event used for general transporta-

27 tion, may be classified by the Commissioner as an antique motor ve-

28 hicle. 

29 (16) "Nonresident". - Every person who is not domiciled in this 

30 State, except: 

31 (a) Any foreign corporation which is authorized to do business 

32 in this State by the State Corporation Commission shall be deemed 

33 a resident of this State for the purpose of this title; provided, how-

34 ever, that in the case of corporations incorporated in this State but 

35 doing business without the State, only such principal place of busi-

36 ness or branches located within this State shall be dealt with as resi-
37 dents of this State. 
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I (b) A person who becomes engaged in a gainful occupation in 
2 this State for a period exceeding sixty days, shall be deemed a resi-
3 dent for the purposes of this title. 
4 (c) A person who has actually resided in this State for a period 
5 of six months, whether employed or not, or who has registered a 
6 motor vehicle, listing an address within this State in the application 

7 fo� registration shall be deemed a resident for the purposes �f this 
8 title. 
9 (16a) "Nonresident student". - Every nonresident person who is 

IO enrolled as a full-time student in an accredited institution of lef'.m-
11 iilg in this State and who is not gainfully employed. 
12 ( I 7) "Operator". - Every person who drives or is in actual physi-
13 cal control of a motor vehicle upon a highway or who is exercising 
14 control over or steering a vehicle being towed by a motor vehicle. 
15 (18) "Owner". - A person who holds the legal title of a vehicle 

16 or, in the event a vehicle is the subject of an agreement for the con-
17 ditional sale or lease thereof with the right of purchase upon per-
18 formance of the conditions stated in the agreement and with an im-
19 mediate right of possession vested in the conditional vendee or 

20 lessee or in the event a mortgagor of a vehicle is entitled to posses-
21 sion, then such conditional vendee or lessee or mortgagor shall be 
22 deemed the owner for the purpose of this title, except that in all 
23 such instances when the rent paid by the lessee includes charges for 
24 services of any nature or when the lease does not provide that title 
25 shall pass to the lessee upon payment of the rent stipulated, the les-
26 sor shall be regarded as the owner of such vehicle and the vehicle 
27 shall be subject to such requirements of this title as are applicable 

28 to vehicles operated for compensation; provided, however, that a 
29 "truck lessor" as hereinafter defined shall be regarded as the owner, 

30 and his vehicles shall be subject to such require�ents of this title as 
31 are applicable to vehicles of private carriers. 
32 (18a) "Passenger car". - Every motor vehicle designed and used 
33 primarily for the transportation of not more than ten persons in-
34 eluding the driver, except motorcycles. 
35 (19) "Peace" or "police" officers. - Every officer authorized to 
36 direct or regulate traffic or to make arrests for violations of traffic 
37 regulations. 
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1 (20) "Person". - Every natural person. firm, partnership, associ-

2 ation or corporation. 

3 (20a) "Pick-up or panel truck". - Every motor vehicle designed 

4 for the transportation of property with a registered gross weight of 

5 five thousand four hundred ninety-nine pounds or less. 

6 (21) "Pneumatic tires". - All tires inflated with compressed air. 

7 (22) "Private road or driveway". - Every way in private owner-

8 ship and used for vehicular travel by the owner and those having ex-

9 press or implied permission from the owner, but not by other per-

10 sons. 

11 (23) "Reconstructed vehicle". - Every vehicle of a type required 

12 to be registered hereunder materially altered from its original con-

13 struction by the removal, addition or substitution of essential parts, 

14 new or used. 

15 (24) "Residence district". - The territory contiguous to a high-

16 way, not comprising a business district, where seventy-five per cen-

17 tum or more of the property contiguous to such highway, on either 

18 side of the highway, for a distance of three hundred feet or more 

19 along the highway is occupied by dwellings and land improved for 

20 dwelling purposes, or by dwellings, land improved for dwelling pur-

21 poses and land or buildings in use for business purposes. 

22 (25) "Road tractor". - Every motor vehicle designed and used 

23 for drawing other vehicles and not so constructed as to carry any 
. �

24 load thereon independently or any part of the weight of a vehicle or 

25 load so drawn. 

26 (26) "Safety zone". - The area or space officially set apart 

27 within a roadway for the exclusive use of pedestrians and which is 

28 protected or is so marked or indicated by adequate signs as to be 

29 plainly visible at all times while set apart as a safety zone. 

30 (27) "Semitrailer". - Every vehicle of the trailer type so designed 

31 and used in conjunction with a motor vehicle that some part of its 

32 

33 

34 

own weight and that of its own load rests upon or is carried by an-

other vehicle. 

(28) "Solid rubber tires". - Every tire made of rubber other than 

35 a pneumatic tire. 

36 (29) "Specially constructed vehicles". - Any vehicle which shall 

37 not have been originally constructed under a distinctive name, 
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I make, model or type by a generally recognized manufacturer of ve-
2 hicles and not a reconstructed vehicle as herein defined. 

3 (30) "Superintendent". - The Superintendent of the Department 

4 of State Police of this State. 
5 (31) "Town". - An incorporated town. 
6 (32) "Tractor truck". - Every motor vehicle designed an_d used 

7 primarily for drawing other vehicles and not so constructed as to 
8 carry a load other than a part of the load and weight of the vehicle 

9 attached thereto. 
IO (33) "Trailer". - Every vehicle without motive power designed 
11 for carrying property or passengers wholly on its own structure and 

12 for being drawn by a motor vehicle. 
13 (34) "Vehicle". - Every device in, upon or by which any person 
14 or property is or may be transported or drawn upon a highway, ex-

15 cept devices moved by human power or used exclusively upon sta-
16 tionary rails or tracks. 

, 

17 (35) "Operation or use for rent or for hire," etc. - The terms op-

18 eration or use for rent or for hire, for the transportation of 

19 passengers, or as a property carrier for compensation, and the term 
20 business of transporting persons or property, wherever used in this 

21 title, mean any owner or operator of any motor vehicle, trailer or 
22 semitrailer operating over the highways of this State who accepts or 
23 receives compensation for the service, directly or indirectly; but 
24 such terms shall not be construed to mean a "truck lessor" as de-
25 fined herein. 

26 (36) "Truck lessor". - A person who holds the legal title to any 
27 motor vehicle, trailer or semitrailer which is the subject of a bona 

28 fide written lease for a term of one year or more to another person, 
29 provided that: -

30 (a) Neither the lessor nor the lessee is a common carrier by mo-

31 tor vehicle or restricted common carrier by motor vehicle or con-

32 tract carrier by motor vehicle as defined in § 56.273 of the Code; and 
33 (b) The leased motor vehicle, trailer or semitrailer is used exclu-

34 sively for the transportation of property of the lessee; and 
35 (c) The lessor is not employed in any capacity by the lessee; and 
36 ( d) The operator of the leased motor vehicle is a bona fide em-

37 ployee of the lessee and is not employed in any capacity by the les-
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1 sor; and 

2 (e) A true copy of such lease, verified by affidavit of the lessor,

3 is filed with the Commissioner.

4 (37) "School bus". - Any motor vehicle, except commercial bus, 

5 station wagon, automobile or truck, which is designed and used pri-

6 marily for the transportation of pupils to and from public, private or 

7 parochial schools, which is painted yellow with the words "School 

8 Bus, Stop, State Law" in black letters of specified size on front and 

9 rear, and which is equipped with warning devices prescribed in § 

10 46.1-287. 

II § 46.1-167.2. "Motor vehicle," "insured motor vehicle" and 

12 "uninsured motor vehicle" defined.-(a) For purposes of this article, 

13 a "motor vehicle" is defined as a vehicle capable of self-propulsion 

14 which is required to be titled and licensed and for which a license 

15 fee is required to be paid by the owner thereof. 

16 (b) As used in this article, the term "insured motor vehicle" 

17 means a motor vehicle as to which there is bodily injury liability in-

18 surance and property damage liability insurance, both in the 

19 amounts specified in § 46.1-504, as amended from time to time, is-

20 sued by an insurance carrier authorized to do business in this State, 

21 or as to which a bond has been given or cash or securities delivered 

22 in lieu of such insurance; or as to which the owner has qualified as a 

23 self-insurer in accordance with the provisions of§ 46.1-395 and, as to 

24 motor vehicles required to be covered by insurance or other security under the provisions 

25 of Article 4.1 of Chapter 8 of Title 38.1 of the Code of Virginia it includes the coverages re-

26 quired by such Article; and the term "uninsured motor vehicle" means a 

27 motor vehicle as to which there is no such bodily injury liability in-

28 surance and property damage liability insurance, or no such bond 

29 has been given or cash or securities delivered in lieu thereof, or the 

30 owner of which has not so qualified as a self-insurer. But no motor vehi-

31 cle may be operated as aa IUWJSured motor vehicle for purposes of this article if it is re-

32 quired to be insured under the provisions of Article 4.1 of Chapter 8 of Title 38.1 of the 

33 Code of Virgiaia. 

34 § 46.1-444. When judgment deemed satisfied.-(a) Every judg-

35 ment for damages in any motor vehicle accident herein referred to 

36 shall for the purpose of this chapter only be deemed satisfied: 

37 (I) When paid in full or when twenty thousand dollars has been 
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I credited upon any judgment or judgments rendered in excess of that 

2 amount because of bodily injury to or death of one person as the re-

3 suit of any one accident and when basic reparation benefits have been paid in ac-

4 cordance with Article 4.1 of Chapter 8 of Title 38.1;

5 (2) When, subject to the limit of twenty thousand dollars be-

6 cause of bodily injury to or death of one person, the judgment has 

7 been paid in full or when the sum of forty thousand dollars has been 

8 credited upon any judgment or judgments rendered in excess of that 

9 amount because of bodily injury to or death of two or more persons 

10 as the result of any one accident and when basic reparation benefits have been 

11 paid in accordance with Article 4.1 of Chapter 8 of Title 38.1; or 

12 (3) When the judgment has been paid in full or when five thou-

13 sand dollars has been credited upon any judgment or judgments 

14 rendered in excess of that amount because of injury to or destruc--

15 tion of property of others as a result of any one accident;· 

16 (4) When the judgment has been discharged in bankruptcy. 

17 (b) Payments made in settlement of any claims because of bod-

18 ily injury, death or property damage arising from a motor vehicle 

19 accident shall be credited in reduction of the amount provided in 

20 this section. 

21 § 46.1-472. Certificate for nonresident may be by carrier not 

22 qualified in State.-A nonresident owner of a vehicle not registered 

23 in Virginia may give proof of financial responsibility by filing with 

24 the Commissioner a written certificate or certificates of an insur-

25 ance carrier not authorized to transact business in this State but au-

26 thorized to transact business in any other state, any territory or pos-

27 session of the United States and under its exclusive control, the 

28 Dominion of Canada or its provinces. or the territorial subdivisions 

29 of such states or countries, in which such motor vehicle described in 

30 the certificate is registered or, if the nonresident does not own a mo-

31 tor vehicle, then in the like jurisdiction in which the insured resides 

32 and otherwise conforming to the provisions of this chapter. The 

33 Commissioner shall accept the same if the insurance carrier, in addi-

34 tion to having complied with all other provisions of this chapter as 

35 requisite, shall: 

36 (a) Execute a power of attorney authorizing the Commissioner 

37 to accept service on its behalf of notice or process in any action aris-
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I ing out of a motor vehicle accident in this State; 
2 (b) Duly adopt a resolution, which shall be binding upon it, de-

3 claring that its policies are to be deemed to be varied to comply with 
4 the law of this State and the terms of this chapter relating to the 

5 terms of motor vehicle liability policies issued herein; 

6 ( c) Agree to accept as final and binding the judgment of any 

7 court of competent jurisdiction in this State from which judgment 

8 no appeal is or can be taken, duly rendered in any action arising out 

9 of a motor vehicle accident; 

10 (d) Deposit with the State Treasurer cash or securities such as 

11 are mentioned in § 46.1-485 or the surety bond of a company au-

12 thorized to do business in Virginia equal in value to forty thousand 

13 dollars for each insurance policy filed as proof of financial responsi-

14 bility. 

15 (e) Deposit with the State Treasurer cash or securities such as are mentioned in §

16 46.1-485 or the surety boad of a company authorized to do business in V.i.r,gin.ia equal in

17 value to ten thollSalld . dollars for each insuraace policy filed as proof of security for the

18 payment of basic reparation benefits in accordance with Article 4.1 of Chapter 8 of TiUe

19 38.1. 

20 § 46.1-504. Coverage of owner's policy.-Every owner's policy 

21 shall: 

22 (a) Designate by explicit description or by appropriate refer-

23 ence, all motor vehicles with respect to which coverage is intended 

24 to be granted. 

25 (b) Insure as insured the person named and any other person

26 using or responsible for the use of the motor vehicle or motor vehi-

27 cles with the permission of the named insured. 

28 (c) Insure the insured or other person against loss from any lia-

29 bility imposed by law for damages, including damages for care and 

30 loss of services, because of bodily injury to or death of any person 
31 and injury to or destruction of property caused by accident and aris-

32 ing out of the ownership, use or operation of such motor vehicle or 

33 motor vehicles within this State, any other state in the United 

34 States, any territory, district or possession of the United States and 

35 under its exclusive control or the Dominion of Canada, subject to a 

36 limit exclusive of interest and costs, with respect to each motor ve-

37 hicle, of twenty thousand dollars because of bodily injury to or 
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1 death of one person in any one accident and, subject to the limit for 

2 one person, to a limit of forty thousand dollars because of bodily in-

3 jury to or death of two or more persons in any one accident, and to a 

4 limit of five thousand dollars because of injury to or destruction of 

5 property of others in any one accident. 

6 (d) Provide security for the payment of basic reparation benefits in accordance with 

7 Article 4.1 of Chapter 8 of Title 38.1 of the Code of Virginia. 

8 § 46.1-506. Policy must contain certain agreement; additional 

9 coverage.-Every policy of insurance subject to the provisions of 

10 this chapter: 

11 (a) Shall contain an agreement that the insurance is provided in 

12 accordance with the coverage required by Article 4.1 of Chapter 8 of Title 38.1 and in ac-

13 cordance with the coverage defined in this chapter as respects bod-

14 ily injury, death, property damage and destruction and that it is sub-

15 ject to all the provisions of this chapter and of the laws of this State 

16 relating to this kind of insurance; and 

17 (b) May grant any lawful coverage in excess of or in addition to 

18 the coverage herein specified and this excess or additional coverage 

19 shall not be subject to the provisions of this chapter but shalJ be 

20 subject to other applicable laws of this State. 

21 § 46.1-390.1. Construction of chapter with regard to Article 4.1 of Chapter 8 of Title 

22 38.1.-It is the legislative intent of Article 4.1 of Chapter 8 of Title 38.1 of the Code of Vir-

23 ginia that eve,y 0W1Jer of a motor vehicle as defined therein which is registered in this 

24 State or operated in this State by him or with his permission shall continuously provide 

25 with respect to such motor vehicle while it is either present or regisf.ered in this State the 

26 insurance or other security required by such article. The owner of any such motor vehicle 

27 which is operated in this State in violation of any provision of said Article 4.1 shall be 

28 deemed for purposes of this chapter to be in violation of the financial responsibility re-

29 quire.meats hereof. 

ARTICLE 4.1. 30 

31 COMPENSATION OF MOTOR VEHICLE ACCIDENT VICTIMS. 

32 § 38.1-389.3. Short title.-This article may be cited as the Virginia No-Fault Direct 

33 Payment Plaa Act. 

34 § 38.1-389.4. Purposes and Rules of Coastructioa. 

35 (1) This article shall be liberaHy construed and applied to promote its underlying pur-

36 pose and policies. 

37 (2) The underlymg purpose and policy of this article is to provide for the prompt aad 
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I efficient reparation of losses from accidental bodily injuries arising out of the maintenance 

2 or use of a motor vehicle without regard to fault of the injured person except as provided 

3 in § 38. 1 -389.9. 

4 § 38.1-389.5. Definitions.-As used in this article:

5 (a) "Accidental bodily injwy" means bodily injwy, sickness or disease, including

6 death resulting therefrom, arising out of maintenance or use of a motor vehicle and which 

1 is accidental as to the person claiming basic reparation benefits. Bodily injwy is accidental 

8 as to the person injured unless sustained or caused intentionally by him. 

9 (b) "Basic reparations benefits" means benefits for economic loss required by this ar-

10 ticle. 

11 (c) "Basic reparations insurer" means an insurer or a qualified self-insurer.

12 (d) "Dependent survivors":

13 (1) The following persons are conclusively presumed to be dependents of a deceased

14 person: 

15 (i) A wife is dependent on a husband with whom she lives at the time of bis death.

16 

17 

(ii) A husband is dependent on a wife with whom be lives at the time of her death.

(iii) A child while under the age of eighteen years, or over that age but physically or

18 mentally incapacitated 'from earning, is dependent o.o the parent with whom he lives or 

19 from whom be receives support regularly at the time of the death of the parent.

20 (2) In all other cases, questions of dependency and the ex.tent of dependency shall be

21 determined in accordance with the facts as they exist at the time of death. 

22 (3) The dependency of a surviving spouse terminates upon death or remarriage. The

23 dependency of any other person terminates upon the death of the person, or continues only 

24 

25 

so long as the person is under the age of eighteen years, or is physically or mentally inca

pacitated from earning, or engaged full time in a formal program of academic or vocational 

26 education or training. 

27 (e) "Economic loss" means one or more of the following as de:fined herein: medical

28 expenses, work loss and survivors loss. 

29 ([) "Injured person" means a person who sustains accidental bodily injury as defined 

30 herein. 

31 (g) "Maintenance or Use of a Motor Vehicle" means maintenance or use of a motor

32 

33 

vehicle as a vehicle, including, incident to its maintenance or use as a vehicle, occupying, 

entering into, and alighting from it. Maintenance or use of a motor vehicle does not in-

34 elude (i) conduct within the course of a business of repairing, servicing or maintaining mo-

35 tor vehicles unless the conduct occurs off the business premises, or (il) conduct in the 

36 course of loading and unloading the vehicle unless the conduct occurs while occupying, en-

37 tering into or alighting from i�. 
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I (h) "Medical Expenses" means reasonable expenses incurred by or on behalf of an in-

2 jured person for necessary medical, surgical, X-ray, and dental services, necessary ambu-

3 lance, hospital and professional nursing services, necessary medical and occupational reba-

4 bilitation as provided in this article and necessary funeral and burial services up to a 

5 maximum of one thousand dollars for aH expenses in any way related to funeral and bur-
6 ial. Medical expenses do not include that portion of the charge for a room in my hospital, 

7 clinic, convalescer.t or nursing home, extended care facility or any similar facility in excess 

8 of the reasonable and customary charge for semi-private accommodations unless intensive 

9 care is medically required. 

10 (i) "Motor Vehicle" means a vehicle of the kind required to be registered under the

11 laws of this State relating to motor vehicles, including an attached trailer, and which bas 

12 more than three wheels. 
13 (j) "Occupying" means to be in or upon a motor vehicle as a passenger or operator 

14 or engaged in the act of entering into or alighting from the vehicle. 

15 (k) "Owner" means the person in whose name the motor vehicle bas been registered. 
16 If no registration is in effect at the time of an accident illvolving the motor vehicle, 

17 "owner" means the person who bolds the legal title thereto, or in the event the motor vehi-

18 cle is the subject of a security agreement or lease with option to purchase with the debtor 
19 or lessee having the light to possession, "owner" means the debtor or lessee. 

20 (I) "Pedestrian" means any person not occupying a motor vehicle or other vehicle 

21 normally powered by a motor or engine.

22 (m) "Relative" means a person related to the owner by blood, marriage or adoption 

23 and residing ill the same household. A person resides ill the same household if be usually

24 makes bis home in the same family unit, even though be temporarily lives elsewhere. 

25 (n) "Survivors loss" means loss sustained after an injured person's death by bis de-

26 pendent survivors during their dependency and consisting of the loss of the contributiOIJs 

27 they would have received for their support from the decedent out of income from work be 

28 would normally have performed bad be not died and expenses reasonably incurred by bis 

29 dependent survivors ill obtaining ordinary and necessary services from others not members 

30 of the decedent's household in lieu of the services be would have performed for the benefit 

31 of bis household. 

32 (o) "Work Loss" means: 

33 (1) Income actually lost by a person as a result of accidental bodily injury reduced by 

34 income from substitute work actually performed by an injured person, income be would 

35 have earned in available substitute work be was -capable of performing but unreasonably 

36 failed to undertake, or income be would have earned by biriZJg an available substitute to 

37 perform seU-employment services but unreasonably failed to do. 
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l (i) In calculating payments for work loss which an injured person is entitled to re-

2 ceive, bis monthly income, or, if the injured person is self-employed and not compensated 

3 by salary at the time of the loss, an amount equal to one-twelfth of his annual income for 

4 the year immediately preceding the date of injury shall be used in determining the monthly 

5 income which be would have earned if be bad not been injured.· If payments for work loss 

6 would not be taxable under federal or state income tax laws, work loss shall be computed 

7 by reducing the income by fifteen per ceatum or any lesser amount which constitutes the 

8 

9 

income tax which would have been levied upon the income. 

(il) Any wage continuation benefits which an injured person receives or is entitled to 

IO receive shall not be considered in determining his work loss; and 

11 (2) Expenses reasonably incurred by or on behalf of the injured person in obtaining

12 usual and necessary services in lieu of those, bad be not been injured, be would have per-

13 formed not for income but for the direct benefit of himself or bis household. 

14 § 38.1-389.6. Security requirements.-(a) Every owner of a motor vehicle required to

15 be registered in this State, or operated in this State by him or with his permission, shall 

16 continuously provide with respect to the motor vehicle while it is either present or regis-

17 tered in this State, and_ any other person may provide with respect to any motor vehicle, 

18 by a contract of insuraace or be qualified as a self-insurer, security for the payment of 

19 basic reparation benefits in accordance with this act and security for payment of tort Jiabil-

20 ity, arising from maintenance or use of the motor vehicle. Except as modified to provide 

21 the benefits and exemptions contained in this chapter, security shall be provided with re-

22 spect to such motor vehicle by an insurance policy or a certificate of self-illsurance which 

23 qualifies as proof of financial responsibility under§ 46.1-1(8) of the Code of Virginia. 

24 (b) The owner of any motor vehicle required to be registered in this State who oper-

25 ates it or permits it to be operated in this State is guilty of a misdemeanor if be fails to 

26 provide the security required by this article. Each person convicted of a misdemeanor un-

27 der the terms of this section shall, in addition to any other penalties provided by Jaw, have 

28 bis operator's license and bis vehicle registration revoked or suspended, until he shall pro-

29 vide the security required by this article. 

30 (c) An owner of a motor vehicle required to be registered in this State with respect to

31 which security is required who fails to have such security in effect at the time of an acci-

32 dent shall be personally liable for the payment of basic reparations benefits. Such an 

33 owner shall have all of the rights and obligations of an illsurer under this act and shall re-

34 ma.in subject to the financial responsibility requirements as defined in § 46.1-1(8) of the 

35 Code of Virginia. 

36 (d) An insurance policy .which purports to provide coverage for basic reparations

3 7 benefits for economic loss or is issued with the representation that it fulfjJJs the require-
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l ments of security as required by this article is deemed to include all coverage required by 

2 this article. 

3 (e) Every insurer licensed to transact the business of motor vehicle liability insurance

4 in this State shall file with the Commissioner as a condition of its continued transaction of 

5 such business within this State a form approved by the Commissioners declaring that its 

6 policies, wherever issued, shall be deemed to provide the security required by this article. 

7 An)'. other insurer may file such a form. 

8 § 38.1-389.7. Optional added reparations benefits.-Each insurer which issues a poHcy

9 containing basic reparations benefits as required by this article shall also make available 

l O added reparations benefits coverage providing for the payment of benefits for excess eco-

11 nomic Joss commencing upon the exhaustion of basic reparations benefits up to a total of 

12 fifty thousand dollars for accidental bodily injury to any one person in any one accident 

13 Nothing contained herein shall prevent any insurer from providing greater benefits than 

14 the basic reparations minimum benefits prescribed in this article, nor shall this section be 

15 constru.ed as preventing any.insurer, with the approval of the Commissioner, from incorpo-

16 rating in excess economic Joss coverage such terms, conditions and exclusions as may be 

17 conmtent with the premium charged. The benefits payable under this section may be du-

18 plicative of benefits received· from any collateral sources or may be written in excess of 

19 such collateral source benefits, or may provide for reasonable waiting periods, deductibles 

20 or coinsurance provisions. An insurer may provide that it be subrogated to the illsured's 

21 right of recovery for optional added reparations benefits against any responsible third 

22 party. 

23 § 38.1-389.8. Persons entitled to benefits.-The insurer of a motor vehicle with re-

24 spect to which security is provided shall pay basic reparations benefits without regard to 

25 fault for economic loss resulting from: 

26 (a) Accidental bodily injury sustained within the United States of America, its territo-

27 Ties or possessions or the Dominion of Canada by the owner or any relative of the owner 

28 (1) while occupying any motor vehicle, or

29 (2) while a pedestrian as the reslllt of being stru.ck by a motor vehicle which, for the

30 purpose of this sub-paragraph (2) alone, shall include a motorcycle. 

31 (b) Accidental bodily injury sustained by any other person while occupying the 

32 owner's motor vehicle with the consent of the owner, or the person having lawful custody 

33 thereof, if the accident occurs within the United States of America, its territories or posscs-

34 sions or the Dominion of Canada. 

35 (c) Accidental bodily injury sustained by any other person as a result of being struck

36 by the owner's motor vehicle while a pedestrian in this State. 

37 § 38.1-389.9. Persons not entitled to benefits.-Notwithstanding the provisions of§
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1 38.1-389.8, basic reparations benefits for economic loss shall not be payable to or on behalf 

2 of any of the following persons: 

3 (1) An owner of a motor vehicle required to be registered in this State if the owner is

4 an operator or occupant of such motor vehicle with respect to which the security required 

5 by this article has not been provided. 

6 (2) A nonresident of this State who is occupying a motor vehicle owned by him and

7 not insured for the benefits of this act unless uninsured solely because the liability insurer 

8 of such owner has not filed a form pursuant to§ 38.1-389.6([). 

9 (3) An operator of a motor vehicle who intentionally causes an injury and was not

IO acting or refraining from acting for the purpose of averting another injury. 

11 (4) Any person operating or willfully riding in a motor vehicle known by him to be

12 stolen; or 

13 (5) Any person using a motor vehicle in the commission of a felony or while seeking

14 to elude lawful apprehension or arrest by a police officer. 

15 § 38.1-389.10. Payment of basic and optional added reparations benefits.-Basic and

16 optional added reparations benefits are payable to or on behalf of the persons entitled to 

I 7 benefits not when the injury occurs but as economic Joss is incurred. In the event of death, 

18 the insurer may pay �Jsic or optional added reparations benefits to or on behalf of the per-

19 son entitled to such benefits without the appointment of an administrator or executor. If 

20 an insurer in good faith pays such benefits to or for the benefit of a person who it believes 

21 is entitled to such benefits such payment shall discharge the insurer's liability to the extent 

22 of such payments unless the insurer has been notified in writing of the claim of some other 

23 person prior to the malcing of any such payment. 

24 §, 38.1-389.11. Priority of Applicability.-The basic reparations insuran�e or other se-

25 curity applicable to accidental bodily injury to which this article applies on a primary basis 

26 is the insurance or other security on the vehicle which the injured person is occupying at 

27 the rime of the accident or, if the injured person is a pedestrian, the insurance or other se-

28 curity on the vehicle which struck such pedestrian. If there is no such insurance or other 

29 security on such vehicle, any other insurance or security providing basic reparations bene-

30 fits to the injured person shall apply on a secondary basis. 

31 § 38.1-389.12. Llmits of liability.-(a) The maximum amount of basic reparations ben-

32 efits payable for all economic loss resulting from accidental bodily injury to any one per-

33 son as the result of any one accident shall not exceed ten thousand dollars, regardless of 

34 the number of persons entitled to such benefits or the number of insurers obligated to pay

35 such benefits: provided, that 

36 (I) all such economic losses for which benefits are payable shall be incurred within

37 two years from the date of the accident giving rise to such losses; and 
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I (2) benefits payable for loss of income under work loss or loss of contribution for 

2 support under survivors loss shall not exceed one hundred Ii.tty dollars -per week, and shall 

3 apply pro rata to any period less than one week; and 

4 (3) benefits payable for expenses for usual and necessary replacement services under

5 work loss or survivors loss shall not exceed twelve dollars -per day. 

6 (b) If two or more basic reparations insurers are liable to pay benefits for such injury 

7 on the same basis, whether all on a primary basis or all on a secondary basis, any insurer 

8 paying the benefits due shall be entiUed to recover from any other insurer having ·the same 

9 obligation to pay benefits, an equal share of the benefits paid and expenses incurred in 

IO processing the claim. 

11 § 38.1-389.13. Insurer's right of subrogation and reimbursement.-(a) Policies of in-

12 surance issued pursuant to this act shall provide that subject to the provisions of subsec-

13 tion (d) hereof the insurer is subrogated to the rights of action of persons receiving basic 

14 reparations benefits, except as to such benefits which have been or may be subject to bind

l 5 ing arbitration under this article. A release of liability given by a person who is or may be 

16 entitled to recei,•e benefits under a policy of insurance issued pursuant to this act shall be 

17 void and unenforceable, with respect to benefi.ts paid or to be payable under such a policy, 

18 against a subrogee who bas not joined in the execution of the release. 

19 (b) Every insurer licensed to write insurance in this State shall be deemed to have 

20 agreed, as a condition to maintainiag such license after the effective date of this act,

21 (1) that subject to the provisions of subsection (d) hereof where its insured is or

22 would be held legally liable for damages for injuries sustained by any -person to whom 

23 basic reparations benefits have been paid by another insurer, it will reimburse such other 

24 insurer to the extent of such benefits, but not in excess of the amount of damages so re-

25 coverable for the types of loss covered by such betfents or in excess of the limits of its Iia-

26 bility under its policy, and 

27 (2) that the issue of liability for such reimbursement and the amount thereof shall be 

28 decided by mandatory, binding inter-company arbitration procedures approved by the in-

29 surance commissioner. 

30 (c) Notwithstanding any statute of limitations to the contrary, aD.Y demand for initial

31 arbitration proceedings shall be brought within one year of the first payment of basic repa-

32 rations benefits by the insurer claiming for reimbursement. Arbitration proceedings need 

33 not await final payment of benefits, aD.d the award, jf any, shall include provisions for 

34 reimbursement of subsequent benefits. Arbitration proceedings may be reopened on the 

35 question of propriety of subsequent benefit payments, but no question of fact decided in an 

36 arbitration proceeding shall be reconsidered in a subsequent arbitration proceeding. 

37 (d) An insurer shall have no right of subrogation or reimbursement unless the -person 
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I suffering the bodily injury is eligible to receive non-pecuniary damages as provided in § 

2 38.1-389.15 of this article or where the person has sustained an injury where the amount of 

3 benefits paid exceeds one thousand five hundred dollars. In either of such events, benefits 

4 paid by such insurer for any one person shall be subject to subrogation reimbursement in 

5 full under the procedure set forth herein. 

6 § 38.1-389.14. Collateral sources of indemnity.-A basic reparations insurer shall

7 have the primary obligation to indemnify for economic loss because of accidental bodily in-

8 jury arisin¥ out of the maintenance or use of a motor vehicle: Provided, that the amount of

9 all benefits a claimant recovers or is entitled to recover under any workmen's compensa-

10 tion act or the United States Longshoremen and Harbor Workers' Compensation Act be-

11 cause of accidental bodily injury shall be subtracted from the basic reparations benefits 

12 otherwise payable for the injury. 

13 § 38.1-389.15. Limitations on recovery for non-pecuniary Joss.-(a) In any action in

14 tort instit.uted in this State for bodily injury caused by accident occurring on or after the 

15 effective date of this article arising out of the maintenance or use of a motor vehicle within 

16 this State, brought against owners, operators, registrants or occupants of a motor vehicle, 

17 or any party legally responsible for the acts or omissions of such person, there shall be no 

18 damages recoverable for pain, suffering, mental anguish, inconvenience, discomfort, fright, 

19 shock, humiliation, indignity, insult, Joss of enjoyment of life, Joss or consortium, wony 

20 about future consequences of the injury and non-pecuniary loss of any kind unless the rea-

2 l sonab/e value of the medical treatment expenses incurred by the person suffering the bod-

22 ily injury exceed the sum of one thousand dollars or the bodily injury results in death, dis-

23 memberment, serious permanent disfigurement or other significant permanent disability. In 

24 the event the injured person was furnished reasonably needed products, services or accom-

25 modations without charge or at Jess than the average reasonable charge therefor in this 

26 State, an action for non-pecuniary loss may be maintained under this subsection (a) if the

27 court determines that the fair and reasonable value of such products, services or accommo-

28 dations exceeds one thousand dollars. 

29 (b) In any action in tort for bodily injury caused by accident occurring on or after the

30 effective date of this article arising out of the maintenance or use of a motor vehicle within 

31 this State, brought against owners, operators, registrants or occupants of a motor vehicle, 

32 or any party legally responsible for the acts or omissions of such party, the party liable for 

33 damages shall be entitled to an exemption reducing his liability by the amount of taxes 

34 that would have been paya!>le on account of income the injured person would have re-

35 ceived if he bad not been injured. 

36 (c) The limitations set forth in subsection (a) of this section do not apply with respect

37 to persons not entitled to basic reparations benefits from any owner or bis insurer or 



33 House Bill No. 359 

1 through the Assigned Claims Plan, other than persons excluded by reason of § 38.1-389.9. 

2 § 38.1-389.16. Residual liability insurance; basis for payment.-Residual liability in-

3 surance applies to the amounts which the owner or insured is legally obligated to pay as 

4 damages because of accidental bodily injury and accidental property damage arising out of 

5 the ownership, maintenance, operation or use of a motor vehicle, if the accident occurs 

6 within the United States of America, its territories or possessions or the Dominioa Canada 

7 and the terms of the policy of insurance issued theretofore shall comply with the terms 

8 and conditions of§ 38.1-381. 

9 § 38.1-389.17. Basic reparations benefits payable periodicalJy.-Basic reparations bea-

10 efits shall be payable monthly as loss accrues. Such benefits are overdue if not paid within 

11 thirty days after the insurer receives reasonable proof of the fact and the amount of loss 

12 sustained except that an insurer may accumulate claims for periods not exceeding one 

13 month, and benefits are not overdue if paid within fifteen days after the period of accumu-

14 Jation. If reasonable proof is not supplied as to the entire claim, the amount supported by 

15 reasonable proof is overdue if not paid within thirty days after such proof is received by 

16 the insurer. Any part or all of the remainder of the claim that is later supported by reason-

17 able proof is overdue if not paid within thirty days after such proof is received by the in-

18 surer. For the purpose of calculating the extent to which any benefits are overdue; pay-

19 meat shall be treated as made on the date a draft or other valid instrument was placed in 

20 the United States mail in a properly addressed, postpaid envelope or, if not so posted, on 

21 the date of delivery. Basic reparations payments may be assigned by the insured directly to 

22 persons supplying necessary products, services or accomodations to the claimant. AH over-

23 due payments shall bear interest at the rate of tea per ceatum per annum. 

24 § 38.1-389.18. Exemption of benefits.-Aa agreement for assignment of any right to 

25 benefits payable in the future is unenforceable, except medical expense to the extent the 

26 benefits are for the cost of products, services, or accommodations provided or to be pro-

27 vided by the assignee. 

28 Basic reparation benefits are exempt from garnishment, attachment, execution, and 

29 any other process or claim to the extent that wages or eammgs are exempt under any ap-

30 plicable law exemptmg wages or earnings from process or claims, except upon a claim of a 

31 creditor who bas provided products, services or accommodations to the extent benefits are 

32 for medical expense for such products, services or accommodations. 

33 § 38.1-389.19. Lump sum settlements.-Rigbts and obligations arising under basic re-

34 parations benefits insurance, either with respect to a claim for a limited period of time or 

35 with respect' to all future loss arising from aa accidental bodily injury, may be discharged 

36 by lump sum settlement: Provided, that such settlement may not be discouated more than 

37 six per centum compounded semiannually, and if the amouat of such settlement exceeds 
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1 two thousand five hundred dollars, such proposed settlement must receive the approval of

2 a court of competent jursidiction. 

3 § 38.1-389.20. Limitation of actions.-{a) If no basic or added reparation benefits

4 have been paid for loss arising otherwise than from death, an action therefor may be com-

5 menced not later than t�·o years after the injured person suffers the loss and either knows, 

6 or in the exercise of reasonable diligence should know that the Joss was caused by the ac-

7 cident, or not later than four years after the accident, whichever is earlier. If basic or 

8 added reparation benefits have been paid for loss arising otherwise than from death, an ac-

9 tion for recovery of further benefits, other than survivor's benefits, may be commenced not 

10 later than two years after the last payment of benefits. 

11 (b) If no basic or added reparation benefits have been paid to the decedent or his sur-

12 vivors, an action for survivor's benefits may be commenced not later than one year after 

13 the death or four years after the accident from which death results, whichever is earlier. If 

14 survivor's benefits have been paid to any survivor, an action for recovery of further survi-

15 vor's benefits by either the same or another claimant may be commenced not later than 

16 two years after the last payment of benefits. If basic or added reparation benefits have 

17 been paid for loss suffered by an injured person before his death resulting from the injury, 

18 an action for recovery of survivor's benefits may be commenced not later than one year af-

19 ter the death or four years after the last payment of benefits, whichever is earlier. 

20 (c) If timely action for basic reparation benefits is commenced against an insurer and

21 benefits are denied because of a determination that the insurer coverage is not applicable 

22 to the claimant under the provisions on priority of applicability of basic reparation bene-

23 fits, an action against the next applicable reparation insurer or the assigned claims plan 

24 may be commenced not later than sixty days after the determination becomes final or the 

25 

26 

last date on which the action could otherwise have been commenced, whichever is later. 

(d) Except as subsections (a), (b), or (c) prescribe a longer period an action by a

27 claimant _on an assigned claim which has been timely presented may be commenced not 

28 later than sixty days after the claimant receives written notice of rejection of the claim by 

29 the insurer to which it was assigned. 

30 (e) If a person entitled to basic or added reparation benefits is under legal disability

31 when the right to bring an action for the benefits first accrues, the period of his disability

32 is not a part of the time limited for commencement of the action. 

33 § 38.1-389.21. Mental and physical examinations.-Whenever the mental or physical

34 condition of a person is material to any claim that has been made or may be made for past 

35 or future basic or adqed optional reparations benefits, the person shall submit, if requested 

36 by the insurer, to mental or physical examination by a physician or physicians of the in-

31 surer's choice employed by the insurer. A written report of the examination shall be made
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l by the physician or physiciaIJs, and a copy thereof shall be furnished to the person so ex-

2 amined. Nothing contained herein shall prevent such person from securing at bis own ex-

3 pense additional mental or phsical examination by a physician or physicians of bis choice. 

4 § 38.1-389.22. Rebabiiitation.-(a) A person who bas suffered injury as a result of a

5 motor vehicle accident and who is entitled to basic reparations benefits shall be entitled, as 

6 part of those benefits, to prompt medical rehabilitation services. When, as the result of

7 such injury he is unable to perform work for which be had previous training or experience, 

8 be shall be entitled to such occupational rehabilitation services, including retraining, as

9 may be reasonably necessary to restore him to suit.able employment. 

10 (b) A person entitled to basic reparations benefits who wishes to undertake rehabili-

11 t.ation procedures or treatment must give thirty days notice and receive the approval of the

12 insurer responsible for payment of benefits prior to undertaking such treatment in order to 

13 be eligible for such payment. The notice shall include information sufficient to determine 

14 that the procedures, treatment or course of rehabilitation meet the standards set forth in

15 subsection (c) hereat Any dispute as to the reasonableness or necessity of any rebabilita-

16 tion procedure or treatment shall be submitted to arbitration in accordance with rules pro-

17 mulgated by the Commissioner of Insurance. 

18 (c) An insurer responsible for payment of basic reparations benefits to a person in-

19 jured as a result of a motor vehicle accident may propose and is responsible for

20 rehabilitation procedures or treatment, and rehabilitative occupational training for the in-

21 jured person. The procedure, treatment or course of rehabilitation shall meet the following

22 standards: 

23 (1) A procedure or treatment, whether or not involving surgery, shall be recognized

24 and medically accepted.

25 (2) A course of occupational training shall be a recognized form of training and be re-

26 asonable and appropriate for the particular case. 

27 (3) A procedure, treatment or training shall contribute substantially to rehabilitation.

28 (4) The cost of a procedure, treatment or training shaU be reasonable in relation to its

29 probable rehabilitative effects.

30 (d) After a bearing upon application by an interested person and reasonable notice to

31 an other iDterested persons, and upon findings, supponed by evideJJce, as stated in subsec-

32 tion (c)(3) and further findings that the injured person bas refused or bas by bis conduct 

33 caused the insurer reasonbly to believe that be may refuse to submit to such procedure, 

34 treatment or training, and that be does not have reasonable grounds to continue the re-

35 fusal, a court of competent jurisdiction may enter an order invokiDg reasonable sanctions

36 against the injured person and other persons whose claims are based on bis injury.

37 In determinmg whether an injured person bas reasonable grounds for continuing re-
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1 tusal to submit to the specified procedure, treatment or training, the court shall take into 
2 account, among all other relevant factors, the extent of the probable benefit, the attendant 

3 risks, the extent to which the procedure, treatment or training is or is not recognized as 

4 standard and customary, and whether the imposition of sanctions because of the injured 
5 person's refusal would abridge his right to the free exercise of his religion. 

6 (e) The sanctions that may be invoked in an order under subsection (d) hereof in-

1 elude, but are not limited to: 
8 ( 1) An order that basic reparations benefits payable be reduced or terminated at such

9 time as necessary to limit recovery of benefits to an amount equal to the benefits that in 

10 reasonable probability would have been due if the injured person had submitted to such re-
11 habilitative procedure, treatment or training. 

12 (2) An order that the physical or mental condition of the injured person shall be 

13 taken to be established for the purposes of the claim in accordance with the contention of 
14 the insurer. 

15 (3) An order that, if the insurer elects to pay a specified lump sum, found to be fair 

16 and reasonable compensation in lieu of benefits that in reasonable probability would be 

17 due if the injured person submitted to the specified procedure, treatment or training, the 

18 insurer shall be discba:·ged from all liability arising from the injury. 

19 § 38.1-389.23. Discovery of facts about an injured person.-{a) Upon request of an in-

20 surer, information relevant to a claim for basic or added optional reparations benefits shall 

21 be disclosed as follows: 

22 (1) An employer shall furnish a statement of the work record and earnings of an em-

23 ployee upon whose injury the claim is based. The statement shall cover the periods speci-

24 tied by the claimant or insurer making the request and may include a reasonable period be-
25 fore, and the entire period after, the injury. 

26 (2) Every claimant shall deliver to the insurer a copy of every written report available

27 to him concerning any medical treatment or examination of a person upon whose injury 

28 the claim is based previously or thereafter made, relevant to the claim, and the names and 
29 addresses of physicians and medical care facilities rendering diagnoses or treatment in re-

30 gard to the injury or to a relevant past injury, and the claimant shall authorize the insurer 

31 to inspect and copy relevant records of physicians and of hospitals, clinics, and other medi-
32 cal facilities. 

33 (3) A physician or hospital, clinic, or other medical facility furnishing examinations,

34 products, services or acc<'mmodations to an injured person in connection with a condition 
35 alleged to be connected with an injury upon which a claim is based, upon authorization of 

36 the claimant, shall furnish a written report of the history, condition, diagnoses, medical 

3 7 tests, treatment, and dates and costs of treatment of the injured person, and permit inspec-
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I tion and copying of all records and reports as to the history, condition, treatment, and 

2 dates and costs of treatment. 

3 (b) Any person other than the claimant providing information under this section may

4 charge the person requesting the information for the reasonable cost of providing it. 

5 (c) In case of dispute as to the right of a claimant or insurer to discover information

6 required to be disclosed, the claimant or insurer may petition such court as would have ju-

1 risdiction and venue in an action for damages brought by the injured person for an order 

8 for discovery of such information. Upon notice to all persons having an interest, the order 

9 may be entered for a good cause shown. It shall specify the time, place, manner, condi-

10 tions, and scope of the discovery. To protect against annoyance, embarrassment, or op-

11 pression, the court may enter an order refusing discovery or specifyiD.g conditions of dis-

12 covery in directing payment of costs and expenses of the proceeding, including reasonable 

13 attorneys' fees. 

14 § 38.1-389.24. Assigned claims plan.-(a) Insurers authorized to provide basic repara-

15 tions benefits in this State are hereby directed to organize and maintain an assigned claims 

16 plan to provide that any person who suffers loss or expense as a result of any injury aris-

17 ing out of the maintenance or use of a motor vehicle or as a result of being struck by a

18 motorcycle while the vehicle is upon the highways of this State or in any place therein to 

19 which the public has a right of access without the payment of admission, may obtain basic 

20 reparations benefits through said plan if: 

21 (l) Basic reparations benefits are not applicable to the injury for some reason other

22 than those specified in the provision in§ 38.1-389.9 of this article. 

23 (2) Basic reparations insurance or self-insurance applicable to the injury cannot be

24 identified. 

25 (3) Basic reparations benefits applicable to the injury, because of financial inability of

26 an insurer or self-insurer to fuJJill its obligations, are inadequate to provide the contracted-

21 for benefits. However, benefits available through the assigned claims plan shall be excess 

28 over any benefits paid or payable through the Virginia Insurance Guaranty Association. If 

29 the basic reparations benefits are not paid by the Virginia Insurance Guaranty Association 

30 within the limitation of time specified in § 38.1-389.20 of this act, such benefits shall be 

31 paid by the assigned claims plan. Payments made by the assigned ·claims plan pursuant to 

32 this section shall constitute covered claims under Chapter 20 of Title 38. l of the Code of 

33 Virginia. 

34 (b) If a claim qwilifies for assignment under this section, the assigned claims plan or 

35 any insurer or self-insurer to whom the claim is assigned shall be subrogated to all of the 

36 rights of the claimant against any insurer or self-insurer, its successor in interest or substi-

31 tute, or any other person or entity legally obligated to provide basic reparations benefits to 
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1 the claimant, for ba$ic reparations benefits provided by the assignment. 

2 (c) A person shall not be entitled to basic reparations benefits through the assigned

3 claims plan with respect to injunes sustained if, at the time of such injury, the person was 

4 the owner of a motor vehicle for which security is required under this article and the per-

5 son failed to have such security in effect. 

6 (d) The assigned claims plan shall contain such rules and regulations for the opera-

1 tion and for the assessment of costs as shall be approved by the Commissioner. Any claim 

8 brought through the said plan shall be assigned to an insurer in accordance with the ap-

9 proved regulations of operation and that insurer, after such assignment, shall have the 

IO same rights and obligations it would have if prior to such assignment it has issued a policy 

11 providing basic economic loss benefits applicable to the loss or expenses incurred. Any 

12 party accepting such benefits hereunder shall have such rights and obligations as he would 

13 have if a policy providing basic reparations benefits were issued to him. 

14 (4) No insurer may write any basic reparations benefits policy in this State unless the 

15 insurer participates in the assigned claims plan organized pursuant to this section. 

16 § 38.1-389.25. Disclosure and offset of benefits.-Any person who has received or

17 may be entitled to basic or optional added reparations benefits shall disclose the identity of

18 the insurer providing such benefits to any person who may have legal liability for his iD.ju-

19 ries, and to the insurer of such person. If any such person who has received or may be en-

20 titled to such benefits with respect to injuries received in a motor vehicle accident files any 

21 action in this State for damages for injury or death arising out of the same accident, such 

22 benefits must be disclosed to the judge but shall not be made known to the jury. The 

23 amount of such benefits recovered or which will become recoverable and subject to bind-

24 ing inter-company arbitration, as determined by the court, shall be deducted by the court 

25 from any amount awarded to such person in such proceedings. The existence or result of

26 arbitration proceedings shall not otherwise be admissible in evidence in any action for 

27 death or damages to persons or property arising out of the accident. 

28 § 38.1-389.26. Severability and constitutionality.-lf any provisions of this article or 

29 the application thereof to any person or circumstances is held to be unconstitutional or 

30 otherwise invalid, the remainder of this article and the application of such provision to 

31 other persons or circumstances shall not be affected thereby, and it shall be conclusively 

32 presumed that the General Assembly would have enacted the remainder of this article 

33 without such invalid or unconstitutional provision; provided, that if all of§ 38.1-389.15 is 

34 found to be unconstitutional or invalid as to substantially all persons and circumstances, it 

35 shall be conclusively presumed that the legislature would not have enacted the remainder 

36 of this article without such limitations and the entire article shall be held invalid. 

37 § 38.1-389.27. Rules and regulations.-All rules and regulations called for under this 
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· l article shall be adopted and promulgated by the Commissioner of Insurance and shall be

2 effective as of the effective date of this article.

3 2. That§§ 38.1-380.1 and 38.1-381.2 of the Code of Virginia are re-

4 pealed. 

5 3. This act shall take effect July one, nineteen hundred seventy-five. 

6 Motor vehicle accidents occurring before such effective date are not 

7 covered by or subject to this act. 
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was tne fault of another cerson; t�ac tne oerson injured �as 
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:,r:,tecti:,n insurance in the Oistri:t cay 3ll victins iijurec 

as 3 r:sJlt :,f 3n ac:ident all of t�:ir ec:inomic 1:,sses JO 

to s100.::::ioo for i,ejical 3nd rena::)ilit:ti:>n exoenses• S2(.•COO 

For �ork loss incl�dinq reo13camanc servic:s loss: a,a 

2.21 

2.31 

2. 37

2. C.4
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SleOOO for oaath cenefits. It is also tne policv of t�is 

�ct to raoui re e3c!'i insurer sel 1 inq :>erson3l injury 

�rotection i,s�r3nce to include oroperty damage 1 iaoil itY 

insura�ca in eacn �ol icy of reouirad insurance unless .aived 

in writinQ 3na to :,ffer all of its custo'ners residu3l oooily 

injury liaoilitv insurance. 

Sec. 3. REOJI�ED INSU�A�CE. 

Ca) �ESIJE�TS OF THE OISTRICT.--Eacn Owner of a TIOtor 

ve�i:le reauired to oe reqistered in tne District Jf 

:olu�Oi3 snall maintain insur3nca or other aoproved security 

for �aiment of t�e oenefits reouirea Oy this Act for 

oersonal il"\jurv !:>rotection. Suen security snall oe in 

effect continuously for.any such venicle curing the oerioo 

of raoistr3tion. 

(0) �O�RESIOENTS OF THE JIST�r:r O"NING OR OPE�AT!�G

�OTO� vE�I:L:S I� THE OISi�ICi.--� person who is not a 

resije�t or the Jistri:t of :olu�oia wno o.ns 3 TIOcor 

... enicla snd11 not �oerata such venicle. or Pernit sucn 

..,e,iicla to oe :,ciH3tao, _in t:ie Oistri<:t of Columoi3,. unlass 

insura,ce or ocner aooroved security F�r p3ynen� of the 

oenjfits recu1red Jy tnis ice for Jersonal injury Jr�taction 

is orovije� 3nC nain:aineo f�r s�cn tine as sue� venicle is 

�resan: in ��e District. 

2.�9

2.50 

2.51 

3.1 

3.4 

3.0· 

3.7 

3.12 

3.13 
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(C) FORM.--Any policy of mot�r vahicle insur3nce �nicn

is re�resen�ad or solo as oroviding security c�verinq 3

noter venicla or raouired insuranca snall be dee�ej to 

orovide insurance for oayment of t�e benefits reauirea by 

this A:� for personal injury crote:tion. The sacurity 

re�uired bv this section may be orovided under a v31 id 

oolicy of insurance issued ov an insurer duly autnorized to 

transact business in tne District or by any otner netr.od 

3coroved oy tne suoerintenaent as afforOed by a 001 icy of 

�erson3l injury �rotection insurance. 

(d) AO�I�IST�ArION CF RECuIREMENT.--

(1) �o certificate of reQistration snall be issued or

transferrec in t�e District to tne o�ner of � �otor ve�icle 

Jnless t�e c�ner or oros�ective Ow�er of t�at veni:le 

attests, suojec� to the oenalties or�vided· by t�e l3� of t�e 

Jistri:t of Columoia witn resoact co car jury, tnat t�e 

insur3,ce or ot�er sacuritv re�uirao by tnis section is in 

effect wi:� resP:Ct to tnat venicla 3n� tnat tnis insurance 

or otner sac�ri�v. or its eouiv�le,t. shall re�ain i� effect 

jurino t,e entira �erioa of tM3t registr3tion. Ucon 

re�uest, sue� an o�ner sna11 oro�ocly �roduca sucn 

�erifi:ation 3S tne Oeoart�ent of Tr3nsoortation reaJes�s· 

(2) If. at a�v time, t�e i�sur3n:� or otner se:urity

re:uirea of 3ny �erson by tnis section 1aoses or ter�inates. 



and cne notor venicle is reoisterej in tne Oiscrict of 

:olumDia. tha certifcate of registration of th3t motor 

venic1� snall. as of tne data tnat s�cn security l3oses or 

termin3tes, oe autom3tically susoendeO by ooeration of 13w 

until the security re�uired ov his saction is once again in 

l �otor venicle �itn resoect to wnicn tne 

certific3te of reqistr3tion is susoenoea under tnis 

oaraqr3on TI3v oe iTimOOil ized by tne Jeoartnent of 

Transoortation or the �etrooolit3n Pol ice oeoart�ent until 

tne security recuired oy t�is section is ii effect• 

certificate of reqistration and the tags of any �otor 

�e,ic1e. tne reqistration of wnicn is suspended under this 

oaraqr3on. s,all be recovered �henever possiole. 

(3l The Jirec�,r of tne Jeoartnent of Transportation 

nay, in aOjition tJ exercising a�y aut�ority grantac bv =nv 

o�ner oaraar3pn of tnis suosecti�n or 3ny otner 13�, i�sue

sucn rul:s as 3re necess3ry to exoaOitiouS1v and 3.51 

economically aominister and enforc� tne obli�3tions set 

for�n in suosections (3) and (O) of this saction. in 

3c=ora3nce wit� tne Jistrict of :olumoia Administr�tive 

�rocadura �ct (D.c. :oae. l-1501 et se�.). 

(�l Tr.e Jirector of the Jeoartnent of Tr�nscortatiJn of �.� 

cne Oistric� may reaues� insurers 3ucMorizea co tr3nsac� 

�otor venicle insur:nce in ��e District of Columoi3 to 
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furnisn �ertification th3t tne insur3nce or otner security 

reouir�d ov this section is in effect for owner.s of notor 

ve�ic1es reoistereo in tne District, as sucn Oirector nav 

reouast. Su:n insJrers sh3ll orovio� inform3tion Nitn 

resoect to, 3nd :o�oer3te in, crosec�tions uncer par3qra�n 

(3). Suen i,surar� snall 3lso coooerate witn, assist, and 

advise sucn �irector witn respect to tne aetection of 

oersons Nno nave raqistered, or �ho attempt to reqister, 

�ocor veniclas in the District wit�out first oo�3i,ing tne 

insurance or other security reauireo by this Act or �no 

cancel or ot�erwise termina�e sucn i�sur3nce or otner 

security suosecuent to reqistratio�. 

Ce) ?E�ALTIES.�� oerson is Quilty of 3 cri�e if t�at 

�erson--

(l) makes any false material statements wit�

rescect to nis or ner co�oliance wit, the obligation to 

�aintain rec�ired insurance; or 

(2) is tne owner of a mo�or venicle t�at is

reouirad to je raqistered in tne District or tnat is 

jcera�=� i� tM3t District 3nd reouir�c insur3nce is not in 

affect �it� resoect to tnac veni:12; or 

(3) is tne o.ner of a motjr venicle �no kno�i�gly

oermits tnat venicle tj oe ooerat�o in t�e District •itnou� 

4.7 

4.8 

4.9 

4.10 

4.11 

4.18 

4.19 

4.22 
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reouired insurance beinq in effect witn respect to tnat 

venicle; or 

(�) is tne oper3tor of 3 �otor venicle ow�ed oy 

3notner �erson wno ooer3tes that venicle in tne District 

�nowin� or havinq reason to oelieve tnat reauired insurance 

is not in effect witn respect to t,at v�nicle9 or

(5) ooerates a motor ve�icle 35 to whicn tne

certifiC3te of reqistration has oeen automatically sus�encea 

ov ooeration of sucsection (0)(2)_; or 

(c) f3ils or refuses to ret�rn or give a

certific3te or reqistration or tags or an operator's per�it 

to �ne Department of Transoortation or an autorizeo 3g3nt 

thereof to a law enforce�ent officer, upon demand; or 

(7) refuses to present proof t�at reouireo i�sur3nce is

in effect �ith res�ect to 3 �otor ve,icle ooera�ed OY tn3� 

oerson, uoon aemanj oy a l3w enforcment officer. 

upon conviction for tne first sucn offense. 3 cerson snall 

oe sente�ceo to uo �o 30 oavs im�ris�n�ent or to pay a fine 

�f uo to S300. or ooth• Uoon conviction for t�e sec�no or 

3nv su�saouent sucn offense. a oerson sn3ll oe sentencac to 

uo t� 90 d�vs imorison�ent or to oay = fine of u� to s300. 

rna Jffice of the Corpor3tio, :ounsel is 

3Ut�orizeo t� or�sacJte sny offense :escrioe� in tnis 

suosac:i�n. 4.�o



(f) CJSTS.--Tne reasonaola costs. to tne Go�ernnent of

tna District of Columcia. or a�ministerinq ana enforcing tne 

reauiremencs of tnis sections. snall ce oaia fro� the 

Adninistration Funj estao1 isnec ano naintainea under section 

9. Such p3y11ents snall oe made for the oenefit of tne

Oeoartnent of Insuranca 3nd for the oenefit of tne 

Oeoart11ent of Transportation, out ,o sucn �ayments snall oe 

�ade for costs incurred oy eitner oeoart�ent prior to tne s.2

effective d3te of this Act or •hicn �ould oroo3oly M3ve oeen 5.3 

11a:2e if tnis Act .had not t>een en3<:te::. 

Se:. 4. 3E�EF!TS UNCER REOUI�ED INSURA�CE• 5.5 

(a) IN GENERAL.--An 3001 ic3t>le i,surer or otner oerson 5.7 

1i3o1e to cay for ot:ier aporoved sec.Jrity Sh:111 orovide 3ll s.a

of tne oenefits set fortn in his section for personal inJury 

orotaction.for eacn �erson coverao Cy security for 3ny 5.9 

injury sust3ined by that person as 3 resulc :,f an 3ccident 

in tne Oistric of :olumbi3 or arisin� out :,f cne mainten3nce 

�r use of 3 notor venic:le reqistered in the District i1 3ny

s.11

State :,f t�e Unite� States or Pr:,vin:e of C3naoa. 5.12 

(0) �AVMENT �ITHOUT �EGA�D TJ FAJLT.--rne oenefits 5:t

for�� in tnis section sn�ll oe orovi:e� wicnout recaro c:,. 

3nd irrescectiv� of., neciliqer1ca. freac:,m fron neqligence• 

fa�lt. or fra�do� fr:,m f3ult on tne �art of 3nv oers:,n. 
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(C) �EDICAL lNJ �E�A6ILITATIJN ExPENses.--�ersonal

injury protection oenefits snall oe Jaid for e3c� victim for 

tnat victiTI'S nedic31 and renaoil it3tion exoenses co�sisting 

oroaucts. servic:s, an� accoTimodatio�s for tne victin•s 

c3re, re=overv• or rahabilitatio1. 

re,3oil it3tion exoenses 03ic Oy oerson3l injurv Protection 

snall not in:luae �narqes for a nospital roo� �nicn are in 

ex=ess of a reasonacle 3nd necessary cnarga for seniorivate 

3ccommocations, exceot wnen tne victim reouires special or 

intensive care. T,e terTI "renaoilit3tion" means any 

reasonable and necsssary eouip�ent, oersonnel, or services, 

3nj transoortation tnereto, •hie� .ith a reasonaole aeqree 

of maaical cert3inty will reduce t,e our3tion or cagree of a 

victim's disability, or restore a vi=tim•s pnysi:al or 

function inceoende�tly anc oroou:tivel y in C3ily ac�ivities. 

�o ool iQ3tio� �xists under tnis sec�io� unless tne orovijer 

�f t�e oro:u:�, service� or ac:onmoC3tion involvea is 

1 i:ens�d or 3Dor�v�a ano c�molies �itr. any aool icaole 1a�s 

5.18 

5.19 

s.20

s.22

5.25 

s.2s

5.30 

5.33 
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exoensas for any one victiTI• resulti�g fron 3ny one 

3ccident. sn3ll not exceed s100.ooo. 

(d) NO�K LuSs.�cerson31 injury orotection benefits

sh311 oe p3id oursuant t� nis suosec:i�n. to eacn victin for 

that victin's work loss consisting of--

{l) loss �f income, not to ex:eeo St,ooo oer �cntn. 

for .orK wnich a victim �ould nave Performea after tne date 

of tne 3CCidant if ne or sne hao not been inJurea in t�e 

accident (net :ountinq any expected reduction in tne =�cunt 

oayaole �Y tnat vi:tim for Purooses of Federal and District 

of Col�moia inco�e taxation); and 

(2) excenses. not co exceed S20 car 03Y• .nic, 3

victim raasonaolv incurred in ootaininq oroi�ary ano 

,ecess3ry services i, 1 ieu of those that t�e victin Moul� 

,a�e D�rformeo for personal or f�milv oenefi� {Out not for 

inco�el �urinq tne first tnree vears after tne d3te of tne 

accioe�t if �e or sne nad not O@en i11ureo in tne ac:ice,t. 

Tha oenefits payable for work loss fJr any one victin. 

resultinq from any one accident. s,all not exceed s2�.JOQ. 

�or� 1,ss ooes not include any loss incurr�a after t,e 03t� 6.2 

of a victin•s oe3tn• if ·tne vi:�im oies for 3ny re3son. 

(el Jeir� 3E�E�rrs.--Personal injury orotection oenefi:s �.5 
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for de3tn oenefits for any one victin sn3ll not ex=eea 

s1.ooo. 

Se:. 5. LA�SUIT �EST�ICTIO� ro FI�ANCE BENEFITS UNOER 

�EQUIREO I�SJRANCE. 

(a) �EST�ICTIQ�.--No person is entitled to m3intain a

civil 3Ction b3sed on li3bility 3Q3inst any otner oerson• 

witn resoect t� an injury as to whicn ,ersonal injury 

orotection oenefits are Davaole unoer tnis Act. unless tnat 

otner Jerson is or may be 1 iable in accord3nce witn ona of 

the ex:eotions sat forth in suosection (b)• 

(0) EXCE?TIO�S TO RESTRICTIO�.�-

(l) A oerson m3y be li3ole for aam39es for any meaical

anj re,acil itation exoenses of a victin or his or ner 

survivors 3nj 3ny �ork loss of a victin or his or �er 

survivors in excess �, tne oersonal injury orotection 

oenefits availaole tnerefor unjer tnis Act. 

(2) A oerson may ce 1 i3ole �o tne victim or nis or ner

survivors for nonecono�ic loss sustained as tne result of 

oeatn 3risin� out of tne m3in�an3nce or use of a motor 

ve,icla �na recover3ole unaer aoo1ic3ole 13�. 

(3) A oerson may oe 1 i3ble for a�y i�jury 3risin� jUt of

tna �3incen3�ca or use of 3 nctor venicle �icn i,tenc co 

injure �imsel f or nersel f or any ocner oerson. 

o.a

0.10 

b•lS 

b.t7

b•lq 

&.zo 
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(4) A oerson m3y oe 1 i3ole for n�neononic loss, in

3c:ord3nce �it� ot,erwise 3pol ic3ole 13�, caused a victiTI 

and 3risino from t�e maintenance or us= of a motor venicle 

only if the victim suffered 3n injurv oirectly resultinq 1n 

jeatr
i

, suostanti31 oerTianent s:arrin� or disfiqure�ent, 

suostantial and �eoically deTionstraole Permanent inoairment 

�nic� ,as si�nificantlv affec�ad t�e aoility of the victim 

to cerform �is or �er usual and :ustomary aaily activies, or 

a �eoi:�lly oenonstr3ble impairment tnat prevents tne vi:tim 

from parfor�inq a11· or suostantially all of tne material 

acts and duties �nic, constitute his or ner usual and 

customarv aaily activities for more than 180 continuous 

Clays. 

(5) .\ :>erson may be liaole for a,v loss or damagas, in

ac:oroan:e witn ot�erwise 3ool icaole l3w, if, at t�at ti�e 

of t�e 3:cident, tnac �erson is an o�nar of 3 11otor ve�i:l� 

involved in tnat 3:cident ana recuir:d insurance was not in 

effec� �it� reso�ct to t�at v�ni:l;. 

Se:• 

(a) ?E�SJN.!.L I�JuRV P�SU�A,'ICE.--

(Ll Af�ar consult3tion •itn insur�rs autnoriz:o to

tr3ns3:t mot�r v�hicle insurance in tna District of 

::olumoia, tne su:,eri.,t�noent. s,,all fro11 tine to ti11e 

aoorova. -it, 3ny reasonaole �ocific3tions. � reaso�aole 

6.4-4 

6 • .:.c 

!) • 50 
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o13n or J13n to assure tne avail3bility, to all owners of 

noter �eni=las, of tne insurance rao�ired to oe naint3ineo 

oy tnis �ct; ano of the insurance reJuired to oe inclujed 

-ith r�ouire� insurance, under paraqra�n (2)i 3nd of tne

insuranca requireo to oe offered to 311 sucn owners, under 

suosection (Ol• Any sucn o13n snall ce eQuit3o1e ana nay 

orovida for 30oortionment, bY tne Tianaqer or com�ittee 

�esiqna�eo to ocerate sucn plan, 3�onq sucn insurers of 

apol ic3nts for any sucn insurance �no are unacle to ootain 

such insuran:e raasonaolv throuqn orjinary metnoos. wnen 

anv su=h clan �as oeen aooroved. all sucn insurers s�all 

suoscrioe tr.ereto, coooera�e tnerewith. and oarticicate 

tnerei:i. Any 3pol icant for any sucn pol icy. any namaa 

oenefi=iary or insJred under a col icv issued oursuant to 

su::n a clan. and any sucn insurer TI3y aooeal �o tna 

suoeri,�:noent fro� 3ny rul inq er �e:ision of tne nana�er or 

:o�mittee oesi�natea to ooerate such olan. 

(2) T�e suoerintenoent snall reouire tnat eac,

insurer sellino or offarinq to sall oersonal inj:.Jry 

:>r��action iisuran::e i:i tna Distri:t of :olunoia offer t:> 

:>l".:)v i ca to e:c.., of its pol i cyriol jers :!110 potential 

:,oli::yiolcers :,ers:,nal injury li3oili'ty insurance :overages. 

in t�e a�ouncs set f:>rt� in section 19(3) of t..,e �otor 

o•Sl 

1.1 

7 .10 

7.12 

1.13 
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venicle Safety Res�onsicility Act (O.C. Code Sec. 40-

�35(3))• 

(3) An insurer 3utnorizeo to tr3nsact motor vehicle

insurance in tne Oistrict of Columoia shall sell or offer to 

sell personal injury protection insurance. and any 1 iaoility 

ool icies des:ribea in this section, to tne ownar of any 

venicle that would oe defined as a motor venicle unaer tnis 

3ct exceot t,at it nas only two .heels or is soeci3lly 

(4) Tne superintenaanc snall �St3ol isn ana naintain

3 oroQran oesiqned to 3ssure tnat ourcnasers of any 

insur3nce :escrioed in tnis se:tion are adeou=t�ly inforned 

ftttn res�ect to tne availaoil ity a,a comoar3tive cost 

tnereof. and to 35Sure tnat all JOli:ies of sucn ins�r3n:e 

7el8 

7.19 

1.23 

7.25 

are un:ersta�aaole to col icynolders. 1.20 

(OJ PRJP:RTY DA�AGE INSURA�CE.--=�cn i,surer sell i�g or 

offeri,q to sell personal injury protection insurance in tne 

Ois�ri:t of :olumbi3 s�all incluoe witn sucn i�sur3n:e 3 

�olicy of insuranc� jursuant to �nic, any 1 iaoil ity to 3 

,a�ea insur�j :o o�Y f�r prooertv janage to an� ve�i:1a or 

otner ,r,oerty not o�nac or con�ro11ao Oy sucn insure�. in 

3c:oro3nce �it� 3oo1 icaole law. snall oe paij ov t,e iisurer 

.involv�c uo to 55,JOO �er 3CCiden�. ��r�itns�3n�i1q c,e 

�r=eecin� se1tence. sucn col icv ,f prc�erty �ama�e i1sJr3nce 

7.32 
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snall not oe inclu:lea if tne person involvea. in writing, 

"aivas sue� :,rotaction in 3c:oroance witn any rules 

orascrioad Oy tha �avor uoon tne rac�mmendation of tne 

T,e autnorization to .aive tnis orocection. 

3S sat forth in tne orecedinq sentan:e. is suOJect ot 3ny 

reason3ole 1 imitation orascribed Oy tne �ayor. uoon tne 

re:o�men�ation of cne suoerinten�e�t, to e�sur= tn3t o•nars 

of :not.or vetiicles :ov�red oy c::>11 isi:,n insur3nce pJl icies 

recover tne 3mount of any deauctible from any otner owner of 

3 nocor ve�i:le �nose fault caused t,e damage involved• 

Cc) ae�EFITS.--Except as other•ise provided in 

suosection (�)• ::>ersonal injury orot:ction oenefits 3r: 

oava�li ::>y tne aoolicaole insurer or tne assiqnea :13i�s 

o13n for 3ny victi� if tne accioent involvea occurs (l) in 

tne Oistric't of Columcia: or (2) in any otner jurisciction 

Jf tne United St3tes or in C3n3d3 if tne victi� �as. at cne 

ti�e of tne 3c=ioent. 3 na�e:l �e,efi:iary unoer 3 :>ersonal 

injure� �rotection �ol icy or tne occuo3nt of a motor vanicle 

ow1eo Jr reqistereo �Y a person .no is sue� a oeneficiarv• 

(Cl INELIGISILITY =a� 3E�E�rrs.--

( l) ;:>erson31 in jury :>rotecti on oanaf its s:1311 ,,ot :,e

:>aia •it, rescact of any victin if t,ac viCti�. 

1.:;a 

7 • 4-l 

7.�4

7.�6
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(�l is as of the date of tna acciaen�. the owner of s.2

3 Tiotor ve�i:le involved in the 3c:iaent resulti�q in th3t 

victim's i�jury; and 

(6) failej. as of tne date �f the accident, tj 8.5 

or�vide and Tiaintain insurance or �t,er security for p3y�ent 8.�

of the benefits reouired by this Act for personal injury 

or�tecti�n. 

(2) 4 victim is not entitleo t� personal injury

orjtectijn benefits if. at the time jf tMe accident 

resultinq in in_jurv--

(�) tnat victim was usinq a motor vehicle �,icn ne 

or sne has taken unlawfully, unless tn3t victi� reasonaoly 

oel ieveo at that time that ne or sne was entitled to t3ke 

ana use tnat veniele; or 

(S) tnat �ictim (l) was not a resioent of tne

Jistri:t of Columoia; and (2) was operatin� or occupying a 

TIOtor ve�icle that was not registerej in tne District; 3na 

(3) �as not 3 beneficidry of a policy of �ersonal injury

or��ecti�n i�suran=e or a �olicy of insur3nca deemea t� 

,roviae ,ers,nal i1jury �rotectijn benefits for 3cciaents 

oc=urrin� in tne Districc. 

Sec. 7. �RrO�IrI:S FJR T�E ?�Y�ENT OF aE�E�rrs.

Tha insurer resoonsi�le for tna �avmenc of oerso�al 

injury oro:ection Jenefits s�a11 b3 �ecer�in�c in ac:or�3nce 

a.a

a.12

8.13 

a.15

8.16 

8.17 

8.18 
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�icn. 3nj in t�e order of. tne priorities set fortn in t�is 

section. The insurer liaole to cay sucn oenefits is--

Cl> tne insurer provi�inq racuired insurance of an 

emolovee and t1e i�jurv occurs wnile tne victi� is i� a 

�ocor venicla orovided or �ade av3ilable ov cMat enoloyee•s 

amoloyar in tna course of nis or her enolovment; 

(2) tne i�surer provi1inq racuirej insurance co tne

owner or ooeracor of a motor veni.cle in the ousiness of 

transportinq passengers for nire. if. tne victi� is sue� � 

oassen�er. except that tnis oriority is not aool icable to a 

victim wno is 3 oassenqer on a s:nool ous or a ous ooerating 

unjer a qovernTient-soo�sored trans�ortation oroqran. unless 

tne vi=tim is net entitled to sucn benefits from any source 

ot�er tnan ne assiqnad clains plan; 

(3) tne i1surer orovi1inq reauired insurance under

-nicn tha vi:tim is an insure�:

(�) t�e i1surar providinq rao�ired insurance #itn 

respect to t�e mot�r venicle in �nic�. at tne tine o t�e 

ins1Jre:l under 3y col icvi 

reso�ct to a�v motor vehicle invol�e: in tne accia�nt• if 

s.z,

s.32

a.34

8.36 

8.38 
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(�) tne assiqnea clsiTIS plan. Dursu3nt to section 

s. 

A oarkad and unocc�oiea �otor veni:l� is not a mot�r vahicle 

involvad in an accident• for purooses of tnis section. 

unless tnat venicle is par�ed is sue� a m3nner as to create 

an unreasona�le risk of injury. If two or more obl iqations 

to cay carsonal injury orotection �e�efits aooly equally to 

an injury, t�e i�surer aqainst wnicn tne claim is assert�o 

first shall orocess and cay tne c13iTI as if wholly 

from any otner insuer for the 3mount of such oenefits oaid 

ac:id· for the :est. of orocessing sue, :laim. 

4SSIGNSD CLAIMS ANO �O�!�ISTRArIJN. 

<a> �AINTE�A�CE OF BUREAU ANO �LiN.--Insurers auth�rizea
) -:. -�

�. f"'"' "-,_ 
/ ,- � -to tra,sact Tiotor vehicle insurance in tne District of

.. ·-

C ,
.. 

Columoia snall, suojact to tne aocroval of 3nd regulation oy

oureau and =� 3ssiqnad claims clan, ano �ursuan� �� 

suosactin Ce), an Ad�inistrstion Funo. Suen insurers snall 

3doot 3nd �av 3mano requ3�ions ana rules• suojact to sucn 

aoorov3l and r�qul3tion, for tne ooer3tion of tne oure�u ana 

�13n a�a for t�e assassment 3mon� insurers of tn� :osts �f 

sucn ooeration, on 3 fair ano eouit3ol a oasis. ::C!'i i.""lsurer 

a.�e

8.49 

a.st

9.5 

'1 • l � 
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insur3,ca in tne District of Columoi3 sha11 particicate in 

ano coritrioute to tne cost of the oure3u arid plan. 

(0) ELIGIBILITY FO� 6E�EFITS T�RJUGH PLA�. -- 4 victim

inal iqibie Pursuant. to sec'!ion o(d) of tns Act9 as a rasul t 

of an injury arisinq out of the �aintenanca or use of a 

�otor venicle in the District of Columoia Tiay obtain sue, 

oenefits tnrouqn tne assiqnea c13ins clan naintainaa i, 

accordance wit:, suosection (:1) if--

< l ) no i o ant i f i c: a o 1 a ::, o 1 i c y o f oe rs on al i :, J u r y 

orotection insurance is aoolicaole to tnat injury; or 

(2r tne orily identifiaole policy of personal injury 

i:isuran::e is inadaouate to orovica all of 'tone

�e�efits est30l isnac by law9 oec3use of tna financial 

in30i1ity of one or nore insurers .to f�lfill their 

ooli�ati::lns. 

/_, 
.-�" ... -., ','(. - .... • ' I• . -

-------· 

If oerso,al injury protection oenefi�s are oaij tnrou�n tne 

assiQnaa claims olan for tne reasons dascribad in oaraqr3on 

(2), t,e insurer to .hicn tne :l3in is 3ssignea, or t�e 

3ssioned claims aure3u itself, is anti tlea to reimoursement 

fro� �ne cef3ultinq insurers for t�e a�ount of any oenaFits 

J3id 3nc for costs, to tne ext:nt �f t�e res�onsi�il i�v of 

9.15 

9e l 7 

9.1a 

.. --
..a

-�
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If oersonal injury protection oeneflts are paid tnroJqn the 

assi�nao cl3ims olan for the reasons describad in jara�r3pn 

C2>• tne insJrer to �nicn tne :l3in iS assiqned, or tha 

3Ssiqned claims oure3u itself, is entitled to reimoursament 

from tne def3ultinq insurers for t�e aTiount of any oenefits 

oaid and for costs, to tne extent of tne resoonsioility of 

the defa�ltinq insurers. 

(C) PROC:OuRE.--

(l) A victin 3lleqeoly antitleo to cersonal injury

orotection oenefits througn tne assiqned cl3ims �lan 

shall notify tne assigned :laiTIS oureau of tnat :l3in 

adeouate Pol icy of personal injury orotec�ion insuranc: 

acol ic3ole to tnat victin•s injury Mad Oaen in efface on 

tne �ate of the accident. 

(2) uoon notification unoar paraqraon (1 )• tne

3SSi�nac claims �ureau snall assiqn 3 :lai� for oenefits to 

3 osrticicatin� insurer. i� ac:ordan:e wit� tne orovisio�s 

of �ne assianeo :lains plan. Su:n bureau Shall 3lso 

oromotly notifv eacn claimant of t�e n3me. aoaress, 3nj 

celeonona nunoer of cne insurer to w,icn sue� 3 cl3i� is 

assi�ned or of sucn oureau itself. if sucn a claim is 

3Ssi�nea �o it. � ci�il action Jy a claim:nt for �ers�n3l 

9e4l 
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injury orote:tion oenefits aQainsc Suen Olan, insurer, or

oure3u snall not oe commenced less tnan 30 d3ys after 3 

clai�ant•s receiot of sucn notification of assignment or 

later th3n tne last oate on �hicn su:� an action coulo oe 

:onmen:ed, oursuant to section lO(a) of this Act, against an 

3oolic3ole insurer ool iqated on a oasis otner tnan tnis 

sectio�. 

(3) Claims shall oe assiqne� oy tne assigne� cl3ims

oureau, in a:cordance �itn rules t�at oroviae for fair 

allocation of the �uroen of processi�g and payinq sucn 

claims, amonq all of tne insurers transactinq �otor venicle 

insurance in tne District of Columoia on a basis tnat is 

reasonacly re13ted to the volume of �ersonnal injury 

orotection i,surance �nicn eac, su:n insurer writes in t�e 

Distri:�. Persons orovioinq raouire� insurance oersonal ly, 

tnrouQn 3poroved self insuranca �r oc�er sec�rity, s�all 

:ontri�ute financislly to tne cost of sucn plan a�� oure3u, 

in a:c�r�anca .itn rul�s of :na suoeri�tanoent, �ut no 

:lai�s s�all be assiqned for orocessin� an� �=vment to s�cn 

a �ersjn. 

(�) An insurer to wni:n a claim is assiqnao u�oar 

tMis s�osec�ion shall oromotly Cjm�enca oayman� �, any 

Su:� i1surer 

10.12 
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oureau for tne a�ount of any oav�ents �ade and for t�e 

astaolisnej loss 3jjuscment cost. A, insurer to wni=n a 

=l3im is assiqned uncer tnis suose=tion snall ores2rve a,o 

enforce 3nv riqhts to inde�nity or reinburse�ent ov anv 

tnira oartY• suoje:t to ac:ountinq t�erefor to sue� oureau. 

(5) Losses oaid. tne cost oF adjusting losses. and

:osts in=urrad in operatinq the assi�ned claims oureau s�all 

oe assessed on t�e same or equiv3lent oasis as tnat set 

fortn in paraqraoh (3}• exceot t�ac 311 insurers s�all 

receive 3no oay assassments• �ith res�ect t� veni:les t�a� 

nave t�o wneels. or are the suojact of a soecial finai�q and 

tnat are not covered Oy required i�s�rance. sucn losses ano 

cost (tne losses ana cost sucn venicles as a class are 

li<ely to im�ose o, the assiqned claims olan and bureau) 

snall oe oeterTiined �Y t�e �avor 01 an eouitaole oasis; sacn 

��n�r �f sue� a veni=le registeraa i1 tne Ois�ri:t of 

:olumoia sn3l1 pay nis or ner �ro rata sn3re tnereof uoon 

annual r:qistration of t�=t veni:la. 

(Ol iATE�A(!�G.--Reasonaola costs incurreo i� tne 

:ost of oavi,q 3ss�ssmen�s unaer s�ose:tion (Cl (5). snall oe 

10.22 

10.2s 

10.35 

ta<en into a:coun� in tna Tia�i1g ana ragul3tinq �f mot�r 10.3� 



< e > AaMINISTRAT!O� Fu�o.--rne i,surers Mho contrioute 10.38 

to �ne m3int�n3nce of 3n assigne� :lains plan Sh3ll 31So lQ.3� 

:ontri�ute to a fund for tne 30ministration of t�is Act• in 

3ccora3nce wit� this subsection. Such Administration �und 

sha11 �e est30l1isnec 3nd naintained Cy the assignee claims 

oureau estaol isn under subsection (3)• Assessment snall be 

naoe. on a fair and eouitaole oasis. aTionq all insurers. in 

3ccoraance witn �r�jactions of t�e Government of tne 

�istri:t of :olu�oia as to adaea c�s�s reouirea for 

reason3cle aa�inistration ana enfor:e�ent of tnis Act• 

Payments to tne GoYernmen� from tne =und sna11 be TiaOe 

se�iannuallv by sucn bureau. 

(a) EL:CTIJN 0� 4 OE0UCT!BLE.--A; insurer offering to 

or�viae �ersonal i,jury orotection i1s�r3nce in tna Jistrict 

�av offer. at ac�rooriate1y reoucea ,ramiu� races. a 

oe�uc�ible of 3 specified dollar a�o�nt up �o tne amount 

T�is Oeductiole m3y oe 3polic3ole to 311 or 

ant soecifie� tvoe of oersonal i�jurv Jrotec�ion b:nafic• 

�x=�ot t�a� it may not oe aool ic3ole to any neoi:31. 

Jara�eci:al 9 a�oul3n:e9 or nosoical services furniiMea �o 3 

vi:ti� on �n e�erqen:y oasis curinq c�e 72 �ours inmeOi3tely 

10.40 

l0e4l 

10.so
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{O) susriACTIO� OF �ERTAIN OTHER BENEFITs.--All �erson31 

injury crotec�ion oenefits (less reasonaoly incurred 

collec�ion Cjsts) that an indivijudl receives or is entitled 

to recaive• �itn resuect to an injury, fro�--

(1) social security (exceot benefits under title

XIX of tne Social Security A:t); 

(2) wor�men•s comoensation:

(3) temaorary nonoccuoation3l cisaoilitY insurance

that is re�uired by a State or t�e District; a�o 

(�.) any qovernment (except cne croceeos of 

qovern�ent life insurance); 

shall oe suetractej in calculatinq oarsonal. injury 

orotection u1less the la� autnorizin� or orovi�ing for t1ose 

oenefits makes t�en secondary to or �uolicative of oasic no

faJlt ,e,efits. 

(C) ?E�ALTY �a� JVERDuE ?AY�ENT JF PERSO�AL !NJUqY

PR�TECTIJN ScNEFITS.--?ersonal i�jurv oro�ection oenefits 

ar: Jayaola 3S lJss ac:rues. suojec� co recei�t Oy ��e 

acol ic3ole ins�rar of reasonaole crcof of tne f3ct and 

am�unt of loss sustainad. 

orJof, ��e p3ynent oue is overjue. 

oerson3l injur1 oro�ection oenefits ,ears interes� at cne 

orime rate of in:erest �enerally ore�=il ing in ��e Qi strict 

lle6 

11•7 

11•8 

11.11 

11.13 

ll•l6 

11.21 

11.22 
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of Col�moi3 �n tne date upon wnicn sucn oayment is first 

overdue oer annum from the data uoon which Suen oavment is 

first �verjue. For ourposes of this Subsection, p3y�ent is 

naje on the jate 3 oraft or otner valij instrument is olaced 

in tne uni�ej St3tes mails in a or�oerly aadressed 3nd 

�osted envel�oe �r on tne jate of jelivery tnereof. 

�hicnever is a�cli:aole. 

(d) ASSI;N�E�T OF CL�I�S T� �UTU�E 8ENEFITS.--�n

aqreement for tne assi�n�ent of 3 ri�nt to any personal 

injury orote:tion oenefits payable in the future is void. 

(e) ?AY�ENT JF ATTJR�EYS FEES. --

(1) An attorney is entitled t� a reasonaole fee for

advisinq ano reoresentating a c13i�ant in an action for 

�ersonal inj�ry orotection oenefits �hicn ara overjue. 

Suen a fee snall be oaid ov tne aool icaole insurer in 

aooition to tha amount of the oersonal injury jr�tection 

oe�efits wnicn are overdue and t,e penalty under 

su�sec:i,n (c) if a court finds tr.at t�is insurer jiO 

,ot or�motly cav tne a�ount jue. 

(2) An insurer may oe a11�w=C• by a cour�. an a-ard

�f a reasonaola sum for 3 fee for its 3t�ornay f�r t�e 

le�3l �os� of jefendinq aqainst 3 :lai� tnat is �r �as 

ll-32

11.33 

ll-34

lle3o 

11.37 

lle43 

lle44 

lle45 

lle40 
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oerson3l injury orotection cenefits tnen or tnareafter 

�winq ov tM3t insurer to tne oerson m3�ing tnat claiTI• 

(f) PRIM-CY JF PERSO�AL INJU�Y P�OTECTIO�.--�erson�l

iniurv orotectio� oenefits and insur3n:e or ot�er 30orJveo 

security for tne c3y�ent of sucn oenefits snall oe prinary 

over any otner aocl icaole insurance. except as otnar�ise 

orovioed unoer suosections (a) and (o). 

Sec. lJ. MISCELLANEOUS P�OVISIJNS. 

(a) STATUTE JF LIMITATIO�S.--A civil action for the

recovery of 3ny oersonal injury orotection oenefits �ayaole 

�noer this Act snall ce co�menceo not later tnan one vear 

after the date of the 3CCiOent resJlti�g i� tne inJury 

�ivinq rise to entitlement to sucn oenefits. exceot as 

Jtnerwise orJvicec i� tnis suosectio�. 

�ritten �ocice se�cinq fortn t,e n3me 3no 300ress of �,e 

victim 3,d t,e time. pl3Ce 3na nat�ra of tne inJurv is given 

to tne insurar or 3nv of its autnorizea acents reaso,a�lv 

oromotlv aftar t�e date of tne accioant resultino in sJc, 

in1ury, sucn a civil action �av oe cJ��encad at any cine 

•it�in one yaar after tne d3te sue� a �otice is �ive� Jy a

,erson claiminq to oe entitlaa to oersonal inJ�rY orocaccion 

�enefits or �Y a oerson acti�q on Je,alf of sucn 3 vic:in• 

If tne dJOl i:aola insurer ma�es 3ny �avment of oanafits for 

�ersonal i�i�ry orJtaction wit, resoect co 3 carti:u13r 
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victim and injury, such a civil actiJn may be co�menced at 

any tine �it,in one year after tne m�st recen� sucn oatment. 

(0) PHYSICAL 0� �ENTAL EXA�!NATIJN OF YICTI� .�

(l) If 3 oerson•s c�vsi:al Jr mental condition is

�3terial to anv :lai� that nas oeen �ace or tnat may be 

ma�e for oersonal injury protection oenefits, tna oerson 

involved snall suomit to pnysical or mental examination 

ov cnysi:i3ns, in accorcance wit� arovisions cf tne 

ool icy of insurance oursuant t� .nicn sucn claim nas 

oeen or nay �e �aca. A ool icy of insurance orovioinq 

for oavment of t�e benefits recuirad for personal injury 

orJtectiJn may include reasonaola orovisions fJr 12.32 

ohvsic3l 3no mental axamination of Persons claimin� 3ny 

sucn oanefits. 

(2) If re�uested �v tne oerson examined• 3 :ooy of

every Nritte, reoort concerning 3n examination under 

tnis s�ose=tion •hicn is mace �Y an examininq oMYsici3n 

snall �e oel ivered or nailec to su:n oerson •it�oue 

c�arqe. At le3st one such reoor: snall set fortn in 

jecail tne finjinqs 3nd conclusiJns of tne exanini,g 

�nvsici3�s. u�on such request anc eel iverv or mailing. 

tne oar�¥ =ausir.q a oerson to �e exa�inej vnjer t�is 

suosecti�n �av reauest t�e oerso� examined tJ furnisn 

12.37 

12.39 

12·3� 
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av3ilaola to tnat oerson concerninq any ax3min3tion 

�hicn is relevant to tnat oers�n'S claim for o�rsonal 

injury oro�ection benefits. A� aool icaole ins�rer may 

reouest a oerson claiminq oersonal injury orotaction 

oenefits to su,mit tne name 3nd address of e3c, 

onvsician or medical-care facility tnat nas jiagnosej or 

treated tne victim for or �itn rasoect to tne injury 

cl3i�eo ano any relevant oast injury, as a orere�uisi�a 

to t�e pay�ent of oenefits u�aar tnis Act. 

oerson snall also authoriz sucn an insurer to inscect 

and :oov rec�r�s relevant to sue� a clai� .nicn are 

or�oared or maintained oy anv ohYsician, nosoita1, 

clinic, renacilitation center, nursing facil itv, or 

ot�er oerson or institu�ion. 

(3l A court may make any or�er wnicn is just in 

case a cerson refuses co comely �ith any provision of 

oaraqr3cn {ll or (2)• exceot t,at an.order snall no� oe 

enterej jirectinq tne arres� of 3 Jerson for oisooeyinq 

an oroer to suomit to a onvsic31 or mental e�=�ination. 

(Cl GOOD-FAITH �ISTA<E.-- �erson3l injury oro�ec:ion 

�e,efics t�at 3r2 jaia ov 3n insurer ii good f3it� to or for 

tr.a oenefic of 3 person oel iavec to oe entitlea t�era�o 

jisc0arG:S SJc, insurer from its ool iGation co �,e e�ta�: of 

tne amoun� of sucn oav�en�, unless sJc, insurer �as o�=� 

12.48 
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notifiaa in �ritinQ orior to sucn oayment of tne claim of 

sone otnar person. If tnere is doubt about tne Orjper 

oerson to receive tne oeneFits invol�ea or tne prooer 

30JOrtionmant to be nade 3mong tne Persons entitled to sue� 

oenefits or about �netner an ite� of medical or 

renaoil itation exoense was reasonaolv necessary or w�etner 

the cn�rqe for s�c� 3n item is reaso�aole• tne insurer. tne 

:13iTiant. or anv other interestea oerson may aoplv to the 

Suoerijr Court of tne Oistrict of :olumoia for an 

aooropriate order. If sucn an aopli:ation is made oy an 

insurer oefore tne benefit claimed is overoue. t�e 

or,visions of suosections (c} and (e) of section 9 are not 

aool ic3ole �itn resoect to sucn amount• 

(0) sus�JG�TIO�---

(l) An insurer shall ha¥e a rignt of reimourse�ent

from any other ins�rer• oased upon a ae�erTiinati�n of f3Jlt• 

for anv Jers�nal i�jury orotection oenefits oaio or 

ooli�ated to be oaid by tnat insurer ss a result of �n 

ac:ident tn3t involvea t�o or �ore mot�r venicles. at le�s= 

one of wnicn w3s of 3 type other t�a, 3 oassanqer Tiocor 

�s used in t�is 03raqrdo�. t�e ter� 'oasse�Ger 

notor �e�icle' means any mot�r venicle other t�an (A) 3 

-�e,i:le �avi1G less tMan f�ur �neels: or (3) a tru:� �ni:n

13.11 

13-12

13.13 

13·1� 

13.16 

13-18
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is not desiqned �rimarily to carrv an ooerator and any 

oassen::iers. 

(2) An insurer �hicn nas oaio or become ool igated

to psy personal in jury protection oe,ef its i:, any case no't. 

:overej oy caraqr3on Cl} may aqree to receive a right of 

reimoursement from any other ins�rar witn respect to some or 

all of tnose benefits. 

(3) Entitlement to reimoursament ana the amount of

any reimoursement under this sucsection shall oe deternineo 

ov 3�raenent oet�een any insurers �no are involved under 

�araqrapM (l) or �no agree unaer c3raqraon (2)• If sucn 

insurers fail to raac:n aqre�11en't as to entitlemen't. or 3mount 

or oot0• tnese issues shall oe oetarnined oy inter-comosny 

aroitration in accoroance #ith any a�olicaole agreement 

oetwee:i the insurer� involved unaer oroceoures estaol isneo 

ov tne suoerintendent. The aetermination of any rignt of 

reimoursement un:.1er tnis suose::1:iori ·sn3ll not. �e affect.e::I ':JY 

cne or�visio,s of section 5 of t�is Act. 

Sec. 11. OE�INITIO�S. 

As use::! in tnis Act, unless cna :ontext otner�isa 

reouiras, t.ne followinq terms snall nave tne follo�ing 

i,e an i n�s: 

(L) T�e tar� •acci�ent' mea,s an untoward and

unforesean occurrence arisinq out of �,e �aint.an�nce er 

13.33 

13.38 

13•'+2 

L3•45 

1.3.47 

l3e4d 

t 4,. l 
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usa ::,f (A} a motor vehicle; or (3) a venicle .. incluainq 

3 tr3iler, ooerateo or cesiqneo for operation upon a 

�uol ic straet or Miqnway ov oo�er otner tnan mus:ular 

oo.er if sucn veni:le is not a motor venicle for 

ourc::,ses of this Act, .icn ras�e:t onlv to any 

oeaestri�n or 3ny oc:uoant of tn3t vehicle otner t�an 

tne owner or ooer3tor of tn3t ve!1icle; or (C} any ::,�,er 

ve�i:le :overej Oy oersonal injury protection insura�ce. 

(2) Tne ter� "Oeneficiary" neans 3 oerson wno is

:, a ne a i n a po 1 i c y of Der son 3 l i n Jury protect i on 

insurance as a person "no is en�itlea to tne oenafits of 

;:,ersonal in jurv orotacti on. 

(3) Tne ter� �District Tieans tne Jistrict of

:olumoia. 

(4) Tne ter� "injury" means ooaily narm to an

inoiviaua1 tnat is sustained i, an accident, a�o anv 

illness, disease, or death rasJlting from that O::,ailv 

:,arm. 

(5) The ter� �insurad u neans a nameo insureo an::i

3nv otner inoivi::,1u3l wno (�} is tne soousa or ::,t�er 

rel3tive of a n3�eo insure� �r ... �o is less t�an 18 yaars 

ol::: 3n-::! in t:ie c:.iscooy of (il a '1dmed insure�; or (ii) a 

relati·,e of 3 :ianea insure::i; (3) is :iot 3 naneo insurea 

�n�er anv co:itr3ct of insuranca Jr��idin� :c�oluscry 

l4e5 

14•12 

14.15 

14·1� 
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the sa�e family unit as a na�eo insureo even if ne or 

sne te�oorarily resides else.nare. 

(6) Tne tar� Ninsurer" Tieans (A) 3 oers�n wno is

3uthoriz:a to provide insurance in tne District oursuant 

to aool icaole law; (3} tne o.nar of a �otor venicle .no 

�aintains insuranca or otner aoproved security for t�e 

oavment �f personal injury oroce:�ion oenefi:s; an� CC) 

any instru�ental itv• facil itv, or oroqra� oursuan� to 

section o(a). 

(7) Tne terTI Mloss" means e:ononi= oecriment 14.32 

in:urrec as a result of an accident rasultinq in i,jurv• 

consistinQ of 3nd 1 i�ite� to meoical and ren3oi1 i�3tion 
� 

ex�ensas • •  ark loss• ana ceatn o�nefits. 

not include noneconomic loss. 

(8) Tne terTI Nmaintenan:e or use" witn resoect to

ve�i:1� or a vehicle means any a:tivity involvin� or 

relatej to transoortation �Y a motor venicle. in:luoinq 

co,cuct is off t�e ousiness Jr�mies or unless it is 



(9) The terTI "motor venicle" Tieans a veni:le.

in:ludin� 3 tr3iler, ooerated or oesiqned for ooer3tion 

uoon a oubl ic stree� or niqh�3y oy oo�er other c,an 

Tiuscular cowar and which has mora than t•O wheels. 

ex:eot t,at such terTI shall not include 3nv taxi:ao if 

tn: �avor finds, after a ne3rinq ana i� accordance with 

the District of :olumoia AOministrative Procedure �Ct• 

tnat sue� 3Ction is necessary co preserve tne economic 

strenqtn of th; taxicao inoustry. 

(10) The term "noneconomic 1oss� �eans Dain•

sufferin�. inconveni•nce, onvsic3l iTI03irment, and otner 

no,cacuniary d3maqe recoveraole �n�er t�e tort 13w 

aoJl icaole to injury arisinq out of tne �ainte�anca or 

use of a motor venicle. 

(11) The ter� "oerson" neans anv natur3l oerson,

fir�. :ooartners�io, association. ;overnTient• �r 

oovern�ent aqency or instrumental icy. 

(12) TMe term ��erson3l inj�rv Protection� ne�ns

tha oenefi:s orovijed �Y sec:i�ns �(:), �(O) ana �{e} of 

tnis �ct. 

(13) TMe ter� "suoerintanjent� Tie3ns c�e

su,eri��ar.�e�� of insuranca �f �,e District of Col�moi3. 

14•40 

14.50 

15.3 

is.a 

l s • l l 
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{14) The term "survivor" neans 3n inaivioual 

identifiea. in tne wrongful je3t, st3tute of tne 

�istrict of :olumOi3• as one entitleo to receive 

oe,efits Oy reason of the oeatn of tnis victim. 

(15) The terms "victim" ano "�otor venicle 3Cciaent

victim" nean a n3tural cerson �no sust3ins injury 3s a 

result of an 3ccident. 

Se:. 12. EFFEcrrve DATES. 

(a) OATE OF EFFECT.-- Tnis 3Ct sh311 taKe effect 3fter

a thirty (30)-jay oeriod ·of Conqressional review follo�inq 

30jrOv31 ov t�e �ayor (or in tne eve,t of veto Oy the �ayor. 

action ov th9 :o�ncil of tne District of Columoi3 to 

overri�e tne veto} ·as oroviOea in sec�ion o02(C)(l) of tne 

15•21 

1s.22 

Oistri:t of :olu�oia Self-Governne1t ana Governmental 15.30 

813; o.c. Coje, sec• l-l�7(c)(l))• 

(0) Q�TE 0� A?PLICA8IL!TY.--Tne jroviSions of tnis

on or 3fter July 1. 1980 and to tne registration or 

ooer3tio, of motor vehicles in tne Qi Strict of Col �moid �n 

or after t�at date. The orovisi�ns �f tnis �ct s�all 1ot 



ATI'ACh..'1ENT #3 

TITLE XXXVI 

INSURANCE 

Title XXXV was renumbered as Title XXXVI in Fla.St.19'19. 

Chap. 
642. Legal Expense Insurance (New]. 

CHAPTER 624. INSURANCE CODE: ADMINISTRATION AND 
GENERAL PROVISIONS 

PART I. SCOPE OF CODE 
Sec. 
624.031 Self-Insurance defined [New]. 

PART III. AUTHORIZATION OF IN• 
SURERS AND GENERAL 

REQUIREMENTS 
624.431 Transferred. 
624.432 Report by Insurers of profes

sional liability claims and ac
tions required [New]. 

Sec. 
624.433 

624.435 

Reports of Information by prod
ucts liability Insurers required 
[New]. 

Reports of Information by 
workers• compensation insur
ers required [New]. 

Repeal of Chapter 

!.,au:., 1976, c. 76-168, the Regulatory Reform Act of 1976, which 
provides for legi11latiue rel'ie10 of programs and functio•i:, 1chich 
regulate professions, occ11pation11, businesR, industry amt other en
deai,ors in Florida, proi:idtd in ser.tion 3 of the law for repeal of this 
chapter un July 1, 1982. Lau:x 1977, c. 77-?,'rt. § 1, ana La1cs 1977, 
c. 77-457, § 1, exce}Jted part IV from the repeal. Por the pru-i:isions
directing the regulatory re1;iezc ana a listing of all .datute11 a!fectea
by Laws 1976, c. 76-168, see§ 11.61 ana note11 thereuntJ.er.

PART j_ SCOPE 01'' CODE 

624.01, 624.02 Repealed by Laws 1976, c. 76-168, § 3, eff. July I, 1982 [See 
§ 11.61] 

SECTION 624.02 

Supplementary lnde:a: to Notes 
Assignments 4.5 
Pension plan death benefits 14.5 

3. Legislative regulation 
rn,.uranc" i" nn indul'try aff<'ctetl with 

/l puhlic interest 1tnd suhjPct to reg-ul1t
tio11 by thP. ,-;tares. Production Credit 
Ass·ns of Florida v. Department or Ins., 
App., 3:.6 :'-o.2,1 31 (1978). 
4.5 Assignn1ents 

Thf'rc hi no tluty on insurer lo notify 
an a�slgne� «1f policy of 11re1niumH or ag
sessments ,luP thP.reon unlcsi< a stat
ute or contract of insurer lo the con
trary or con,luct of in1111rer giving 
rise to duty to notify assignee exl,.tR. 
Lewis l';tate Hank v. Travelers ln!!. Co .. 
App., 356 8o.2d 1344 (197�). 

Where terrnR of insurance c•mtract 
made no provision for notice to either 

lBA 
F-\�eo P.P. 7 

insured or assignee, who took subject 
to those terms, no aa,"Teement existed 
hetween the insurer and assignee 
:emending <"ontract, and there was no 
,·on<luct on part of lnsur.-r to create 
•1uty to notify a11si1meP, policy could 
t,e cancelled Ly insurer for nonpayment 
,,f premiums without notice to assignee. 
Id. 

14.5 Pension plan death benefits 
De:i th henefitN In a municipal pen

sion or retiren11,nt plan for its employees 
funded hy contribution,; to a pension 
trust fu11<l. which h<'nerltN ure p11.y1.1.Lle 
out of t hi� pt�n�ion or r«»t irpn1cnt tru:;t 
funcl. ar,• uot .. lift• Jn,-:;ur:u1ce·• or n 
l'Oll( ract for tif,� huu1ranr1•. The proa 
\'idini: of rnunkipal pcn�don plan dt!uth 
liencfits urul<?r such clrcum.stanc1,s does 
n,,t f1tll within the comJJetitive hid
clin,:- or othflr rP<1uirernents of § I 12.06 
rdatlni:: to 1i:1�·ment b�· a unit of local 
government or all or parl of the prem
iums for contracts of i::roup life in
surance for Its employees. Op.A tty. 
Gen., 078-70, :May 2, 1978. 



627.730 Short title

Sections 627.730-627.7,11 may he cited and known as the

"Florida automobile reparations reform a<:t."

627.731 Purpose 

The purpose of§§ 627.7:10-G:27.7•11 is to require medical, surgi
cal, funeral and clisability iusurance benefits to be proYicled 
"·ithout regard to fault under motor vehicle policies that provide 
bodily injury and property damage liability insurance, or other 
security, for motor vehicles registered in this state and, with re
spect to motor vehicle accidents, a limitation on the right to 
claim damages for pain, suff el'ing, mental anguish and in<:onven
ience. 

Historical Note 

Derivation: 
L:l,,·:-: 1!J71, c. 71-�:i:.!, � 2. 

627. 732 Definitions 

As used in§§ 627.730-627.7-11: 

(1) ":\lotor vehicle" meuns 11ny st•lf-propell1•1I vphiclc whirh is of >1 type both
designP.<I and n•quin•d to he Jic1•11s1•d for usl' 011 the highways of this stat,• 
excl'pt ·mopeds, 11R dl'finl'C! in s. :-1rn.oo:H2), aml any traill'I' or s1•mi-trail1•r d,•
signed for .ri:;e 'l\•ltll i111ch whicle 11ml l111·l111les: 

(u) A "privnte 1msse11g11r motor vehid1•" which is uny motor ,·Phi<·IP whkh i!<
a sedan, station wagon, or J1•ep-type vehicle uot ll!<Pd nt nuy time us a p11hlic 
or lh·ery con,·t•y11nc·,� for pnsiwng1ir8 1111d, if not 11s1ell primnrlly for occ·npa
tionnl, profl•ssio1111l, or lrnsiness purpO!<l'S, a motor ,·Phi<-1<• of th1i pickup, 1u11wl, 
,·an, camper, or motor home typ11. 

(b) A "c·ommercinl motor vehicle" which is any motor \"l'hicl1• which is not a
privutP. pnss1•11gpr motor Y«•hiclP. 
The term "motor vehiclP," howe,·l'r, does not i111·lt11il• 1111y sl'lf-pro1r<•ll1•d vPhiell' 
with fewer thnn four whL>t•ls or II mohilP homP. 
Amrndrd h.,· Luws Hli8, <·. i8-aH, § t, ,,ff. .hur. 1, rni!l. 

(2) "Owner" means a person who holds the legal title to a
motor vehicle, or, in the eYent a motor vehicle is the subject of a 
security agreement or lease with option to purchase with the 
debtor or lessee ha\'ing the right to possession, then the debtor 

or lessee shall be deemed the owner for the purposes of §§ 627.-
730-627.7-11.

(3) "Xamed insured" means a person, usually the owner of a
vehicle, identified in a policy by name as the insured under the 
policy. 

( ,1) "Relati\·e re!,;iding in the same household" means a rela
tive of any degree i>y blood or by marriage who usually makes 
11is home in 1.he same family unit, whether or not temporarily 
li\-ing elsewhere. 



Ch. 62i CASUALTY INSURANCE CONTRACTS § 627. 733

627.733 Required security 

(1) Ewl'y owner or registrant of a motor \'Chicle required to
he registered and li<.:ensc<l in this state shall maintain security as 
requil'c<l l>�· sulJsection (:n of this section in effect continuously 
throughout the registration or lieensing period. 

(:Z) E\'ery nonresident o"·ner or registrant of a motor Yehi<:le 
which, ,\·hethcr operated or not, has been physically present 
"·ithin this state for more than ninety days <luring the preceding 
three huncl1·cd sixty-:fi\·e days shall thereafter maintain security 
as defined b)• subsection (3) of this section ii' effect continuous
ly throughout the period such motor Yehicle remains within this 
state. 

(3) Ruch R<'<'nrity shall h1• pro\'lded hy Oil<' of tlw followini.: methods: 

(n) 8(.'('urity by insuranC'e 11\11.'.I' bl! provi1kd with r1•spt•ct to such motor
vehicle by un lnsurane1i policy ddiver<'d or i:<sllt'd for 1l!'liwry in this state hy 
an nuthorl7.e<l or 1·lii:lhl<i motor ,·l'hkle liability irnmr,)r which is uetunlly 
writing such insurancP U>' ot.lll'rwist• df'finetl in this rod!', which ))ro\'idl'S 
the hPnPfiti; and exf'tnptions contairll?d iu ss. 627.730--ti:.!i.741. Any such policy 
of motor V<'hkle ·insuranct• covni111,: motor V1!hirl1•s n�i:isll•rt'd or liCPIIS(.'d in 
this stntc und any poli<·y of insnrunc1• rt'pn•s1•11ted or 1,10!<1 11s J1ro,·ldl11g the 
security rt'!fllil"<'<l h1•rP11nd1•r for rt'gistl•r1•d and licc11!<ed motor ""hidl'S 1111d1•r 
ss. 627.i:l0-ti27.i41 i<hall he !11•Pmed to provhl(• insurnnc<? for the payment of 
such benefits; or 

(b) Security mny h1• providt•d with rt'SJJC<:t to uny motor nihicle hy any
otlwr mPtht)(I :111thori;1,l'd hy s. a24.0:11r21, c:t), or (4) null upprovPd h)' th1• Ill'· 
p11rtmPnt or lli1,:hwny l-afpty um! )lotor \'1'11id<'s as 11ffordi11g s .. c,1rity c11uiva
lent to that uffordP<I h)" a polit•y of i11s11rn11<'1·. if snd1 SP(·nricy i,.; <'011ti1111011sly 
mnlntaim•d throughout tlw motor vd1id1!'s n·i.:istrutiou or Ji(•pnsing period. 
The person filing such s1•cur!ty :shall have all of the ohlii:ations and rights of 
an ins11r1•r under !<s. li:.!i.7:m-U27.741. 
Amendl'd by Laws 1!>77, <·. i7-11S, § s. t•ff. Aui:. 2, 1!177; Laws 1!)77, c. ii·· 
468, § :n, l!ff. H1•pt. 1, )l)77. 

(-1) An <;)\mer of a motor vehicle with respect to which �ecuri
ty is rC<Jliired by this section who fails to have such securit,· in 
effect at the time of an accident shall have no immunity f;·om 
tort liability, but shall be personally liable for the payment of 
Lenefits under§ 627.736. With respect to such benefits, such an 
owner shall have all of the rights and obligations of an insurer 
under § § G�7 .730-627. 7-11. 



627. 734 Proof of security; security requirements; penal

ties 

( 1) The 1n·ovisions of cluq1tcr 32-1 which pertain to the meth
od of giving and maintaining 11roof of financial responsibility 
and which govern and define a motor vehicle liability policy 
shall apply to filing· and maintaining proof of security or finan
cial responsibility required by§§ 627.730-627.741. Jt is intcnderl 
that the pro,·isions of chapter 32·1 relating to proof of financial 
responsil,i!ity required of each operator and each owner of any 
motor ,·ehicle shall continue in full force and effect. 

(2) Any person who:

(a) Gh·es information required in a report or otherwise :is

provided for in §§ 627.730-627.741, knowing or ha\'ing reason to 
believe that such information is false; 

(b) Forges or, without authority, signs any evidence of proof
of secul'ity; or 

(c) Files or offers for filing any such evidence of proof,
knowing or Im.Ying reason to believe that it is forged or signed 
without authority, 

shall be guilty of a misdemeanor of the first degree, punishaule 
as provided in § 773.082 or § 77;'.i.083. 

(3) Sections 627.730-G27.7-11 do not apply to any motor vehi
cle owned Ly the state, a political subcli\·ision of the state, or the 
federal government. 



627.735 Operatloa of a motor vehicle Illegal without security; penalties 
[Repealed by Laws 1976, c. 76-168, § 3, eff. July I, 1982. See § 
11.61] 

Any owner or rejZ'il,trant of n motor vehicle with respect to which se
curity is r1>1111ired nnd€'r s. 627.73:3 who operates such motor vehicle or permits 
it to h11 opNatcd in this stnte without ha\"i11g in full turce and effect si>curity 
complying with the terms of s. 627.W3 shall have his operator's license and 
registration suspended. 
Amendt>d by Laws 1977, c. 77-468, § 32, eff. Sept. 1, 1977; Laws 1978, c. 78-374, 
§ 11, €'ff. Jan. l, 1079. 

Laws 1977, c. 77-468, deleted "subsec
tion (I) or suLsectlon (2) of" preceding 
s. 627. 733 In two in11tances In subsec. 
(1 ), and rewrote sub11ec. (2). 

I..av.·s 1978. C'. 78-374, § 11, repealed 
suhs�c. (2) which, as It appears In J.o'la. 
St. 1977. provided: 

"(2) Any niotor vehicle liability Insur
ance policy shall be deemed to comply 

with the applicable limits of liability re
c1uired under the financial rei;ponslblllty 
or compulsory [Insurance] laws of any 
other state." 

I...av.·s 197ll, c. 78-374. § 12, provides 
that the act take effect January 1. 1979, 
and apply to all accidents occurring on 
or after that date. 

627.736 Required personal Injury protection benefits; excluslons; priority 
[Repealed by Laws 1976, c. 76-168, § 3, etf. July I, 1982. See 
§ 11.61]

(1) Required benefits.-J.:::\·ery iusnrnnc,.� policy complying with the security 

rcqnircm<'nts of s. (i:l7.73a sh1lll pro\"lde J>Prsorml Injury protection provldini: 
for pay111l'11t of all reasonahl<' 1•x1ieni-es in<'urn•d for 1wcessary medical, s11rgi-
1·al, X-ray, d!'ntal, and rehahilitath·<' i<ervif'1•s, i11cl11ding prosthetic deYicei<; 
111-'ces. .. ary 11111lmla11ct•, hospital, 1u1<l nursing i-en·i<:es; 1111d funeral 1111d disabil· 
ity benefits to the u:1111l't.l i11s11rc!<l, r€'lath·es residing in the same householt.l, 
J>Crsons operating the Insured mot,,r \"l'hkle, 1ia;;sengers in snrh motor vehicle, 
and other peri<ous struck by such motor ,·ehiclP. aud suffering hodlly injury 

while not au o<'c11pa11t of a s('Jf-prop1·11Nl ,·ehicle, all as i<perlfically provided 
in sul,seC'tion (:!) and puragraph (4}(d), to a limit of $10,000 for loss sustnined 
by any such person as a reimlt of hodily iujury, sirkness, disease, or death 
arising out of. the ow11Prship, mainte111111ce, or use of a motor ,·eblcle as fol
lows: 

(n) .lfrdieal 1i,:11r•/it11.-Eighty Jl«'r<'l'llt of all r1•11sonahh• 1·x1 w nsi•s for net'<'"·
sary 11H•diml, snrgicnl, X-r11y, dN1tnl, and rd111hilituth·C' sen-ice,;, including 
r,rc,sthC'tic deYic1•s, ancl 111•1•1•si<11ry 11111h111!111c<'. hospit11l, 111111 nursing servicl's. 
H11<'11 hc•mifits shall ulso inclmll! llt'('('ssary rc•nwdial trP11tnl('11t 1111d ,;1•n·icc•s rec
o::nizPd and pcrmittPII 1mdc•r the h1wi-< of the slatli for 1111 injured person who 
relit-s upon spiritual means thl'llugh pruy1•r alone for healing, in accordant� 
'l\'ith his n•ligious lwlids. 

(h) /li.•f/bi/ity l1f'1u•fit.,.-1•:ii:hty p,•rc·1•11t of 1111y Joss of gross inc·omci 11nd loss
of €'aruiu:: ,•aparlty pl'r imliYidual, 1111h•ss s11C'h lwrwfits nrc deemed not ln-
1•l11clahh• in gross i(l('onw for f1•dernl i111·e11111• tax 1111r11osci<, iu which event such 
lll!uetit� shall he limiuid to r.o percpnt, from inability to work proximately 
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cuused by th<' injury s11stnim•,l hy th£' inj11rPcl prr!<on, 11!11,; all <'XJwuses reli
i<onnbly incnrrPd in ohtnining from otlwrs or<liuary and llN'!'ssnry !<<'rvicPs in 
lien of thos<' thnt, hut for th<' injury, th<' iujnrPcl pPrson would have per
formed without income for tlH! l>enl'fit of his hom<Pholcl. All clis:ihility bem'

fits payable unc!Pr this prm·lsiou shall he paid not less than evl:'ry 2 weeks. 
Any Insurer providing medical or dbuibility he1wfits which hu,·e ll<'<>n reduced 
under this ,;ection shnll also provide n corr<'sponding rate reduction to the in· 
sured in proportion to the reduction of hem•fits provided. 

(c) Funeral, 1,urial, or cre.111ation. bencfitx.-1-'uneral, hurial, or cn•m11tio11
expenses in nn amount not to exceed $1,000 pr.r intlh·ichml. 
Only insurers writing motor \'Phicle liability lnimrarl('e in thi;; stat!• may pro
vide the required benl:'fit!l of this sPction, and no i<nC'h insurer shall requir(• 
the purchase of any other motor vehicle coverage as R condition for providing 
such required benefits. Such insurers shu.ll make snch ht>m•fit!< availnhle 
through normal mnrkl'tiug chrmnels. Any insurPr writing motor vehicle lia
bility immrance In this state failing to comply with such n,·ailnhility require
ment as a generul husinPss practice shall he dP<•mcd to have violnted pnrt VII 
ot chapter 626, 1111d such violation shall constitute 1111 unfair mPthocl of compe
tition or an unfair or deceptive net or practice involving thP. business of in
surnnce, and :111y such !nsurl:'r committing snrh violation shall h1i suujer.t to 
the penalties afforded in such part, us well as those which mny he afforded 
elsewhere in the insurnnce code. 

(2) Authorized excluslons.-Any ins11r1ir may l'Xl'lncle henefits:
(a) For injury su><tni11ed by the nnmecl insured and relnth·es residing in the

same housf'hold while occupying another motor vehicle owned i,y the named 
insured anti not insured under the policy or for injury sustained by 11ny per
son operating the insured motor ,·ehicle without the express or implied con
sent ot the insured. 

(b) To any injured pE>rson, It such JJPrson's conduct contributed to his inju
ry under any or the following circumstances: 

1. Ci.using injury to himself intentionally;
2. Being com·icted of driving 'l\0hile under the influence of alcohol or nar

cotic drugs to the extent that his driving faculties are impaired; or 
:3. Being Injured while committing n felony. 

Whenever an insured is charged with conduct as >'N forth in ,mhparagraphs 
2. or 3., the :m-day payment pro\'islon of paragraph 14Hb) shnll he held in
abeyance, an<l the insurer shall withhold payment of any personal iujury pro
tection benefits pending thE> outcome of the cu><(' ut the trinl level. If the
charge is nolle prossed or dismissE>d or the insured is acquitted, the 30-day
payment provision shall run from the datl' the insurer Is notiried of such ac
tion.

(3) lnaured's rights to recovery of specla! damages In tort claims.
No Insurer shall have 11 lien on any reco\'cry in tort hy jndgment, settle
ment, or otherwise for personal injury protection benefits, whether ::mit 
bas been flied or settlement hns been reP.ched without suit. An injur1•d purty 
who ls entitled to bring suit under the pro\'lslons of s. 627.7:37, or his !£>gal 
representative, shall ha,·e no right to reco\'t'r any damu�<'s tor which per
sonal injury protection benefits are 11aid or payable. The plaintiff may 
prove all ot his special damages notwithi::tan1ling this limitation, but if 
special damages arc introduced in e\'ideuce, the trier of facts, whether juclge 
or jury, shall not award damages for personul inj11ry prott-ction b<'nefits 
paid or payable. In all cases In which II J11ry ls re(J11ir1id to fix d1unug1'S, 
the court shull Instruct the jury that the plulntift shall not n•co,·<'r ,rnch 
special damagcR for pPrROnnl Injury prot<>ctlon b<'1wfits rmld or payable. 

(4) Benefits; when due.-B<'rll'!lts due from 1111 l11i<11r1•r under 1'8. (127.7:m-
627.741 shull be prl11111ry, exc1•pt thut heswfits n•ct•in•d nuder any workers' 
compensation lnw or Medkald us pro,·l1ll'd 11111l!'r 4:l C.KC. s. 1:mu 1?t st!q. 
shall be credited aµ;almit the benefit!! provldt•d hy sultsE>ction (1) and shall be 
due and JlRyahle ns loss accrues, 1111011 rpc1•i11t of reusonahlE' proo! o! i-uclt loss 
and the amount of expens1•s and Josi< Incurred whkh ure covt•n•tl hy the policy 
issued undPr ss. 027.7:J0-627.741. Any cr{?dlts tnkl•n us a r<'snlt of ::\tedlcald 
benefitR recl'lvetl sh,ill ht> subject to the pro\·lsions of s. 409.2(1(l(:J1(11). 
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(11.) .\11 insurer may rPquire wrltt<•n notice to he gin'n as 110011 1u1 practica
bl<' nrter 1111 ncclcl<>ut iun>lvini: 11 motor \"<•hide with respect to which the poli
cy nfforcJ,- the i-:ecurlty requlretl by ss. fi:!i.i30-62i.741. 

(b) P<'rllonul Injury protection Insurance benefit!! shall he overdue It not
pnld within :io days nfter the Insurer is furnished written notice of the fnct 
of a CO\"<'retl losll nncl of the amount of snnw. If 1111<'h written notice is not 
furnished to the lmmrer as to th<> entire claim, nny partial amount 1mpported 
hy writtl'n notke is o,·erdne If not pnld within 30 dnyi; after such written no
tlcc> is furnished to the insurer. Any p11rt or 1111 of the remainder of the 
claim th.nt ii, llnhse,pwutly i,;11pported hy written notice ill overdue It not paid 
within 30 days after such written notlee is furnished to the insurer. How
e\·<'r, any p11ym<•nt i-:111111 not bl' <ll'<'med overdue whi>n the lmn1rer has reason
able proof to cstuhl111h that the Insurer ill not responsible for the payment, 
notwithstanding thut wrltte>n notice has hClin furni!'hecl to the insurer. For 
the purpose of cnlculatlng the extent to which any benefits are overdue, pay• 
ment shall he treated 11s he>ing mnlfo on the ,lnte II drnft or other valid instru
ment which ii,; equh·alent to payment was pluced in the United States mail In 
n pro11erly addressed, postpaid rm·elope or, if not so posted, on the.date of de
livery. 

fc) All overdue payments 11hall hear i:;imple interest at the rate of 10 per
cent per annum. 

(di The insurer of the owner of a motor vehiclr shall pny personal injury 
protection benefits for: 

1. Acl·identul bodily injury snst11i11Nl in this stat!' by the owner whil!' oc
l'UJlying a motor ,·ehide, or while not an occu1iant of a self-propelled n•hicle 
if the injury is cnusecl hy )lhysical contact with n motor Vl'hicle. 

:.!. Accidental bodily injury sustuined outside this state, but within the 
l"nited Stntes of America or its territories or possessions or Cnnndn by the 

owner v.•hile occupying the own·er's motor vehicle. 

!l. Accidentnl hoclily Injury i,ustainl'II h:,· 11 relative of th<' ownPr residing in 
rh,· i-:ame hou,a(•holcl, 1m11Pr the circnmst1111C:es descriht•ll in suhparagraph 1. or 
sni>paragraph 2., prO\·lde(I the relnth·e at thP time of the acci,Jent is domicill'd 
in the owner's houst>holcl and is 110t hlmsdf the ov.·ner of II motor vehicle 
with respect to which securlt:,· Is required undl!r i.s. 627.7:Jn-62i.741. 

4. Acciclt>ntal ho(lily injury sm,tnin!'d in this stnte hy any othl'r per,.;on 
whi11.• occupying· tlH' owner's motor vehicle or, i! a resident of this stat<>, 
while not an occupant of a self·propt>lled vPhicle, if the injury Is caused hy 
physical contact with such motor vehidt>, providl•d the Injured person i:,i not 
himlll!lf: 

a. Th<> •>wner of a motor \"!'hide with respect to which security is required 
under ss. G:.!i.i31}-(,:.!i.i41, or 

II. Eutitl!'d to l•Pr><onal injpry h{>uefits from the lnsnrl'r of the owner or
O\Vner.,; of £<uch a motor �·ehicl••. 

(e) If two or more insurers :ire liable to pay J)ersona.l Injury protection hen
efits for the snml' iuj 11ry to aur one person, the mnximum payable sh nil be as 
s1ll'l'ifil'd in snhs(•ction ( 1 ), mul 1t11y iusu n•r paying the lw1wfits shall he <'II ti
tled to recover from euch of th1• otllt'r insurers au equitnble pro-rata share of 
the henl'fits paid 1u1d ex11e11seis iucurred in processing the claim. 

(5) Charges for treatment of Injured persons.-Auy physician, hospitul, 
C'iinir. or othPr J><'rson or in>'titution luwfully r!'11<1<,rlni: trentm<>nt to 1111 
l11j11r1•d ll<'l'son for n hotlily injury 1'0\'l'l'1•tl hy p!'r,.;011111 injury prot<•etiun 
i11s11r1111cl' 11111y l'hnrge 0111:,· u rPnsonuhll' 111111111111. for th1• produ1•rs, sprvicl's, 
111111 accommodations rt'lld!'rl'd, 111111 the illllllrl'r 11ro,·l11i11g such coverng,• muy 
pay for suC'h l'hnr1,:Ps direC't.ly to sueh jl(•rson or institution lnwtull;- r<'n
d1•ri11g snrh treatment, if tlw iusun•d r<'<'Piving such treutnl!'nt or his g1111rdi-
11n 1111,.; countersigned the iuvoi<'I' or bill upon which such charges are to 
il<' paid for as having 11ct11ally ll('l'fl rl'l1der1•d, to t.hl! best knowledge of the 
ins11rP1l or his 1,:11nnli1111. In 110 l'V(•nt, hoWl'\'l'r, muy �,uch II charge I><· in ex
cess of the amount the J>l•rson or iust.ltution customurily chnri:es for like 
productii, services, or uccommodutions In cases involving no immranclc. 

,vv-. 
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(6) D iscovery of facts about  a n  I n j u red  person ; d l sputes.-

(a) J<;v,•ry rmployl'r shu l l ,  i f II l"Pf f l lPst is uuuh• hy n n  i nsurrr J>rm· i d i ni.:: p1•r
son11 l i nj u ry protN·t ion  hPnl'fi t s  1 1 1 1 1Jpr ss. U:a!,.7:lo-(;:n.7,1 1 : ii.:a i ns t. whom a 
cla i m  has l)('l'll m1ul l', furn ish  fort h w i t h ,  i n  n form npprovl'd hy thr l l1>part
mcnt of Insnranc,•, u sworn sta tNnen t  of  thr raru i n :;:-s, s i ul'e thP t ime of th< '  
hod i ly  i n jury u nd for a rPa,m n: 1h lP ppr ioil h1•forp t l lP i njn r)', of tht> 1 11 • rso1 1  
1 1po1 1  whos1! i nj u ry t l 11• cla i m  i s  ha,:1• 1 ! .  

( b )  l•: ,·rry physlc la1 1 ,  hos1 1 i t1 1 l ,  c l i 1 1 i c· , o r  othl 'r  ml'<l icnl  l 1 1 st. i t 1 1 t io1 1  pro v i d i l l J.:', 
hefor1• or 1 1ft1•r  hrn l i ly  i nju r�· upon wh ith  a c l a im for J ><' rsoual  i 1 1j 1 1 ry prot « •c ·· 
t ion i 1 1s 1 1 ranc1' hP1wflts is base< ! ,  nny J )roc l nc t s, sen· i el's, o r  ucC'o1 1 1 1 1 1 1 > 1 l n t ions  i n  
r1•lntio1 1  t o  thnt o r  u ny other i nj u ry ,  o r  i u  r1ilu t i o n  to 1 1  c•on,l i t ion c l a i nwd to 
be C'<>nnec ·trd with that or any ot h i>r i nj u ry ,  sha l l ,  if r1•q 1 1 1 'stPd to do sc• hy th 1 •  
insurer ni.:n i nst whom the cl:i lm  has hP<' l l  mnd1• ,  fu rn ish forth w i t h  II wr i tt l 'n 
report of the h istory, ('.ond i t i c ,n ,  t r1•at 1 1 1 1 •nt ,  dat<'><. n i l (} <·osts of suC'h t r1•11 hnl ' l 1 t.  
of the i l 1 j 1 1 r1•d person, together with a sworn sta t<'ment  that  th<• t re11 t. 1 1 1 1 • 1 1 t  or  
11en· ices render!'<! were reaso1 1nhl1• an <! nl'c>Pssnry w i th resp<'ct to the ho1l i l y  1 1 1 ·  
j u ry sustai ned and ident i fyini.: which portion of t h e  exp1• 1 1sps for s a i d  t r1•11t ·  
meu t or services was Incurred ns a r(•:mlt  of i;,m·h  ho1l i ly i nj u ry, anc l  pr1•d 11C«' 
forthwith,  and perm i t  the i nspc<'t ion 11ml c,,py i ni< of, h i s  or  i ts records rei.:arll 
ing su<'h h istory, cond i t ion ,  t reatment, dat<'s, and  costs  of t r1•at 11wnt. 8a id  
sworn stntement shall read ns  fol lows : " l ; ndcr penalty of 1wrj 1 1 ry, I clecla rP 
that l hnYe read th<• foregoing, amt 11 1 1 '  fuc'.ts ulll'ged a r< •  t rn1•, to the hrst of 
my knowledge and hel ief." Xo c·a use of nc·t ion for Y iolnt iou of th<' physidan
patient J )ri v i le,ce or i n \'nsion of the  r ight  of J > r i  n1cy shal l  he perm ittc>cl 
against uny phyidcian,  ho11pital ,  e l i n ic ,  or  othPr medical i nst i tut ion comply inJ.:"  
with the  proYhdons of th ii<  sc•ct ion .  'rhe prrsou req ul'st ing  such  r1-cords and 
11ald sworn Nt11teme11 t  i<hall pay all r1•aso11able costl-1 eon m•ctl'<I thPrrw i t h .  

(e) I n  t h e  e\'ent o f  a n y  d isput<• rei.:a rd i 1 1i.:  11 1 1  i ns 1 1 rP r's rii.:ht t o  cl i s1·0,·pry of
facts uhout 1rn in jur<'c! 11e ri,;01 1 's  ea r1 1 i n 1,1;s or  nhout h i s  h i s tory, cond i t i on, o r  
treatment, or  the dates and  cost!! of such t rcut nu�nt, th!'  i 1 1 s 1m�r may J il't i t i on 
a eonrt of eompetl•nt j n risd i <'thm to ent<• r nn o rdl' r J>l'r 1 1 1 i t t i 1 1g  suC'h d i srowry .  
The order may he mnde only 011 mot ion  for  J.:"Ood c11 1 1sl' shown and 1 11 10n 1 1ot ic1• 
to all persons hn\" lni.: 111 1  lnterpst, and it  sha l l  SJ >t•ci fy th<• t i m<', pln<"t', 1 1 1 1 1 1 1 1 11'1', 
conditionl-1, 1111d scope of the u il-lcovery. Huch cou rt may, in or,l('I' to protect 
ngn i nst nnnoynnce, emhnrrnssnwnt, or  oJ)J >rpss ion, llll j nst i <·<' rrq n i r<•s, <•ut,•r 
an ordc>r rl'fnslng dls<:o\·ery or  spre i fy i ug cond i t i ons of , J i ,;co \·pry aud may or
der p11yment:-1 of costs 1 1 1 1d expPns1•s of the pro<'<'t ><l i nJ.:", i 11d 1 1 d i 1 1g rrnsonnhl,• 
fees for the aJ)penrnn<·c of attorm•yi; 11t t h<' prorePd i ui:s, us  j nst i cl' rPq 1 1 i res. 

(d) Thf> inj u red person shu l l  he fn rn i><IH'd, upon rPq m!st, a copy of 11 1 !  i n fo r
mat ion obtained by the Insurer under the 1mn· is io11s of t h i s  S<'<'t i on ,  a nd shal l 
pay a n•usonuble charge, If r1•qu i red by the !usurer. 

(e} Not ice to an rnsurer of the ex istence of n clnlm shall not be n n reai<onu
bly withheld by an ln:-1ured. 

(7) Mental  and  physlcal exam i n at i on  of I n j ured person ;  re ports.-

Ca)  Whenever the mental or phy11lcul condition of 11 11 iuJ n rpu JH•rson co\'
ered by per11onal Injury protection is  mnterlnl to uny cla im that hn:-1 h<><•n 
or may be made for pm1t or futu re personal lnjli ry protectio11 , ln11 1 1 ra nc<·
benefits, such person i,hall, u11on l'<'< J uest of an ln�urPr, submit to me11t11I 
or physical examlnutlon hy a r>hyskian  or J)hyslcians. Th<· costs of 111 1y 
cxamlnutlom; requested by nn i nsun•r shu l l  ht• boml' ent i r1•ly by the insurPr. 
Such exnmlnntlon :-1hnll be conductl'<l wi th in  th<' city of rP>< id1•11(,! of t 1 1 1 •  
insured. It  there Is no qunl i flPd 11hys icinn  to c:on« l uct th1• t• x 111 1 1 i 1 1 11 t io 1 1  w i t h 
In the city o f  residence o f  the i n11u n•d, thcu imch c•xam innt ion sha l l  h1• 1 ·0 1 1 -
ductt'<I in n11  urea of the closest prox im i ty to the lns 1 1 rPd'11 n•s id1ine<'. l 't• r 
sonnl protection insnrers n r1� 11 1 1 thori1.Pd to indml1• 1·1•asonahl<! 1 in 1 ,· is ions 
In peri<onnl Injury J)rOtl'ctlon l ns11 ra 111"t! po l ic ies for ml'ntnl nnd phys il'a l  
examination of those cln i m i ni.: J><!rsonul Inj u ry J > rot1•ct lu1 1  i 1 1s 1 1 r11 1 1ce I K•1 1( 'fi ts .  

(b) If  requested by the 111•rso11 exurnincd, l l  pa rty caus ing 1 1 1 1  l'x 11 11 1 l 1 1 11 t lo 1 1
to be mnde shall del iver to h im I I  COJ >Y of cvrry wri t.tt•n r1•port c•ont,·rnini.: 
the examination rendert'd hy 11 11 ex11m in l 11g physician ,  nt lNtst om• of wh ich 
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rt•port.-. must sPt out thP Px 1 1 11 1 i n ing phy1i ldan's fln<l ini.:11 and conclusionR in 
d1•t 1 1 i l .  A fl l 'r S l l<'h rP1 1uPst 1 1 1 1 1 1  dPl in•ry, t h,, party cnmdng the exumln11tlon to 
be nuule Is , �n t i t lPd ,  upon rt•1 1 u1•st., to rl'l'l'h"P from till' person t>xnmlnl'd ,ivery 
writteu rt o J K> rl. a \'ul luble to h i m  or h i s  r1•pn's(•ntatl\'e concerning any t•xamlnu
tion, pr11v iously or t hPrPa ftl'r mad1• ,  of  the s1m1P uwntul or physical condit ion. 
B�· n•q 1iest i ng 11 1 1<.l obta in ing II rl'port of the exnmlnntlon so o rdered , or by 
tak ing the dc11011it ion of thl' 1•x11 1 1 1 i 1 1e r, the J)l! rson m,:amlncd wal \'es any 
prh·i lc>ge he muy hu\'c, in rel a t ion ,to the claim tor benefi ts, regarding the 
test imony of !'very ot lwr person who has examined, or may thereafter 
t>xnmine, h i m  In r1•spPct to the snmfl m1•ntal or physical condition. It  n 
person 1mre1111onn bly r1'fu11ps to suhm i t  to un exnmlnntlon, the per!ilona l 
inj u ry prote<·tlon currier is no longer l i able for subse11uent personal Injury 
protection benefits. 

(8) With r1isp1•ct to nny tl isput1! under the prov isions of ss. 627.730-627.741
between tlw insun!d and the i 11sur1ir, the prov i idons of s. 627.428 shall apply. 
ArnenclPtl hy Lnws HJi6, c. if',-21i<1. § 4 ;  Law11 1!)77, c. 77-468, § 33, err. Sept. 
1 ,  l!lii ; Law'- l !liX, c. iH-3i4, !I 3, eff . •  Jun. ] ,  1 979 ; Laws 1979, c. 79-40, § 
l 14 ,  l'ff . .  J u lr 1 ,  l !l7!l : Laws r nw, r.. i0-1H4 ,  § 16!'i, e!!. Aug. 5, 1970 ; Laws 
Hli!J, <'. 70-400, § 23!l, eff. A ug. ii, ]!)79 ; Laws 1 980, c. 80-206, § 3, eff. June 
2;\, ] !)80. 

627 .737 Tort exempt ion ; l imitation on  right to  damages 

� 1 )  E\·ery owner, registrant,  operator, or occupant of a mo

tor vehicle with respect to which security has been provided as 

requ i red by § §  G27.730-G27.7,1 1 ,  and eYer�· person or o l 'ganizat ion 
legal l y  responsible for h is acts or omissions,  is h ei·cby exempted 

from tort l i abi l i ty for damages beca use of bodily i nj u ry, sick
n c>�s, 01· disease arising out  of the ownershi p, operation , mainte
nance, or use of such motor veh ic le  i n  this state to the extent 
that the benefits described i n  § G27.7!1G ( 1 ) are paya1 ilc  fo r such 
i nj ury. or  ,,·on ld  be payable but for any exclusion or deductible 
a u t hori zed by § §  627.730-627.7-1 1 ,  uncle1· any insurnn1.:e pol icy or 
other  method o f  security com plying with the requ i rements of 
§ 627 .7:�!1, or by an mrner personally l i aule under § G�7.7 :3:3 for

the payment of such benefits, unless a person is  entitled to main
ta i n  an action for pai n,  suffering, mental anguish, and i nco1wen
i ence for such i nj ury under the provisions of subsection ( � ) . 

(2) I n  any act ion of to rt bro1 1,:ht : tl{a i nst tl l l '  owmir, rt>gist rant ,  0111irator, or
O<'CIIJ111.n t of a mNor ,·1•h icl1• wi th ri•spP1·t to wh i1 •h :<1 •r1 1 r i ty  has IK 'i ' I I  pro\" i l l1•!1 
as r!>(1 1 1 i rr!I hr ss. (i'.?7.iaO-<l:!i.74 1 ,  or a,:a i ni<t n ny p1•rso 1 1  o r  or,:a 1 1 i za t i o11 IP
gai ly r1•i<ponsihlt> for h is n<'t s o r  om issions, n pla i n t i ff 11 1 : iy n•,·o,· 1 • 1· 1hmrn1,,'l'S 
in t.ort fo r J >a i n, i<nffpr in,:, 1 1 1, • n t a l  a 1 1;:1 1 i sh ,  11 1 1 1 1  im·o1 1 ,·1 • 1 1 i l 'l l<'I' hl'(': I I ISI' of hod i 
l y  injury, s icknt>ss, o r  d i st•a�< ' a ris i nl{ o u t  of  t hl '  o,,·m•rsh i r , . 1 1 1a i n t Pm111 1,•, Ofl
eratlon, or 1 1s1• of such motor ,·1•h i el1 •  on ly  iu thl' , • ,·pn f. t ha t  t hP i nj u ry m· 
d isease consists In  whole or  in pa rt of : 

(n) Signitlcunt  nnd J>ermanent loss of : tu i m11o rtu 1 1 t  hod ily fmwt inn.

(b) l 't•r1111111p11t inj u ry w i t h i 1 1 11 n•11 so1111hlti d1•gr1>t• of rnPd icul probnhll lty, oth
t>r th1111 scu rring or  d isf ig 1 1 1·1•111 1• 1 1 t. 

(<') H ii:niflcunt and p1:rm1ml'nt sc11 r i 1 1g  or d isfigurement. 
(d) l ll'nth .

Amended hy Laws 19i6, c. W-2UII, § r. ;  J.am1 l!)iX, c .  7l-l--:ii4, § 4 ,  eff. J un. 1 .  
197!). 

(3) \\'h1•n u defl'l1dn11 t ,  in u procl'Pd i ng brought pursuant to is.-.. (127.730-627.-
741 ,  11 1 1Pst io11s whl'! ht>r t lw 1 1 la i 11 t i ff has nwt t lu• l'l '{J l l i rl'm,•nts of :,;, 627.7:ii(2 ), 
then thti defendant 1 1 1 1 1y f i l l '  1 1 1 1  I I J l l lrlipriate motion with the cou rt, 11nd the 
cou rt shall, on II om•-t imt> basis  only, :�o days lw•forl' tlu• datl' st>t for the tr ia l  
or  thl' pre-t rial ht>n ri nir. w h iC'ht>,·1•r i s  fi rst ,  hy 1'xa1 1 1 i 1 1 i 11,: t ht• J>h•adi ngs and 
the e\' i 1 IP11c1• befo re i t , ascPrta i n  wlwtl 1 1 •r  t hl' 1 > l 11 i n t i ff wi l l  I� ahlc to 11uhm i t  
ROIDI' c,·i <Jence t h a t  t h e  1 , Ja i n t i ff w i l l  llll't't t lw rPr1 1 1 i r1•11 1Pnts of s .  627.i:{7(2). 
I t  the co1 1 rt tiuds that t l 11 •  1 , la in t ift will not he uble to submi t  1rnch cv idcn<."te', 
thl'n the tonrt  sha l l  < l i ><mis:,; the pla in t i ff's clu im  wi thout 1 1rPjud ice. 
Add!'d hy J .aws 1 !)71i, c. 7f'.-26ii, § :;, 

(4) In any nction brought 11g11 i nst 1m nutomohi lt> l i abi l i ty insu rPr for d11m
nge11 in  excess of i ts policy l imits, no claim for punith·c dmnages :,;hull be al
}..)Wed. 

Addf'd hy Laws l !lii, c. 7i-4f'.X, § :i;";, pff . •  J u l)' 1 ,  1 !)i7, 



627.7372 Collateral sources of Indemnity 

(1) In any action for 1,Prsonal i11j11ry or wrongfl!I <!Path arising out of thl'
ow11Pr><hip, op,•ratiou, II><<'. or maintl'ltallC<' nf a motor YPhi1·lP, tlw <·011rt ><hall 
mlmit into 1•\•i!l1•11<'1' thl' total amount of all l"ollatPral !<Olll'<'PS paid to thf' <·laim
ant, a111I the <'onrt shall instruct thl' jur�· to <ll'<ill<'t. from it" v<•r<li<"t thP n1hu• 
of all ht•npfit" rPC'1•iv1•1I hy tht• clai111a111 from a11y collatPntl ><Olll"l'I'. 

(2) For p11rr1o!<Ps of this :,:1•1·tio11, "f'ollatPral so11r1·ps" llll'am: a11y J>:IJ'lllf'llts
m:ull' to tilt' daimant, or 011 hi!< ht•half, h�· or p11rs11a11t to: 

(al Tht• t:nitl'd :--tatPs :--odal :,;,,<·11ritr A,·t: 1 an�- fp1lt•ral. !<tall', or lo<":tl 
income disability art; or any otl11•r p11hli1· prog-rarm: provi1Ii11i,: ml'dical l'X· 
pcns!'s, di,mhility pay1111•11b:, or otlwr :similar hPuPfils. 

(h) Any lll'alth, si<"klll'SS, or ir11•01111• disahility i11s11ram•1•: 1111tmuohil<' 111·1·i
dent iusumnce that provitll's lwalth h!'lll'fiti; or in<·ouw disahility 1·0,·prag1•: 
nn<l nny othl'r similar ins11r:u11·e h1•11pfiti; l'Xt'l'Jll lif1• i11s11n11w1• h1•m•fiti; anlil
nble to t.he l'lnimnnt, wht'!lwr p11rd1:ts1•1l hy him or providl'<l hy otl1Pr,:. 

(c) Any contract or 11gn•1•m1•nt of 1111y i,:ro11p, org1111i:r.atio11, p11rt111•rship, or 
corporntion to provl<le, pay for, or rtiimhursl' th" 1·osts of hospital, 111Pdi1·al, 
dental, or 0U1cr heulth care services. 

(cl) Any contrn<'t1111l or volnnt.ary wng1• continuation plun pro\'id!'d hy em
ployc-ri; or uny oth<'r i,;ystem lntendPd to prO\'ide wnges during n 1wrlod ot 
dlsnbility. 

(3) Notwithst:111di11g any othn r>ro\'ision of this e;ection, benefits r<'Celvcd
undrr the Workers' Compensation Law shall not he considered a col111.teral 
i;ource. 
Addrd h)' Lawi; l!l77, c. 77-4f'.8, § :{4, l'ff. ,July l, 1!l77. Amended by Laws 1978, 
c. 78-.174, § a, Pff .• Jan. l, lOW; Lnws 1079, c. 70-40, § 115, eft. July l, 1979. 

627.7375 Renumbered as 817.234 and amended by Laws 1979, c. 79-81, § I,

eff. Oct. I, 1979 

627.73n Physical damage deductibles 
In pro\'iding collii;ion CO\'<'rnge for physical damll.gt! to an insured'i; motor 

\'ehicle, insurers shall make ll\'ailuhle, upon rc<1ucst, clt?cluctiblt-s of $;,00, or 
any other amount for which the parties may contract, subjt.>et to the insurer's 
filecl rating plan. 

Added by Laws 1076, c. 76-266, § 11. 
Laws 1976, c. 76-266, § 16, provides: 
"Thi11 act shall take effect October 1 .. 

1976, and shall apply to all claims aris
ing out. or accidents occurring on or aft• 
er said date." 

Reviser's Note-1976: 
This sect:.>n was created subsequent 

to the enactment of ch. 76-168. and ls 

therefore presume,! to be excluded from 

the blanket repeal of ch. 627 by that 

act. [See the Italicized note at the head 

or this chapter.] 

627.7378 Comprehensive coverage; deductible not to apply to motor vehicle 
glass 

The deductihlc 11ro,·isiom; of any JlOlicy of motor \'ehicle immrancc provid
ing comprehensive co,·crage shall not l11i n1>11licahle to damage to the wind-
11hield of any motor vPhiclc covered under such policy. 
Added by Laws 197!), c. 79-241, § l, eff. Oct. 1, 1979. 
Library References 

Insurance ,S:::,435.18(1). 
C.J.S. Insurance§ 829. 
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627.738 Property damage, basic or f'ull coycrai;e; tort lia

bility 

(]) The f,,rner of a motor Yehiclc as dcfine<1 in � G�7.7:t� is 
not required to maintain security with respect to property dam
age to his motor \'chicle, but may elect to purchase either full or 
basic coYerage for accidental property damage to his motor Yehi
cle. 

(2) Every insurer JH·oviding security uncler §� 6�7.7:10-627.-
7-11 shall offer the O\\"ner either full or basic covernge for acci
dental property damage to the insured motor vehicle, as follo\\"s:

(a) Full coverage shall J)rovide insurance without regard to
fault for accidents occurring within the United States or its ter
ritories or possessions or Canada. 

(b) Basic coYerage shall be limited to insurance against clam
age caused by the fault of another resulting from contact be
tween the insured Yehicle and a vehicle with respect to which se
curity is required under§§ 627.730-627.7-11. 

(3) The insurer may include within the tem1s and conditions
applicable to full or basic coverage such other Jffovisions as it 
customarily applies to collision coYerage for prirnte passenger 
automobiles in other states, including deductibles Y:ithouL limita
tion. 

O) Every owner, registrant, operator, or occupant of a motor
vehicle \\·ith respect to which security has been 1n·o\·idecl as re
quired by §§ 627.730-627.7,11, and every other person or or
ganization legally responsible for the acts or omissions of such 
an owner, registrant, operator, or occupant, is hereby exempted 
from tort liability for damages because of accidental property 
damage to motor \·ehicles arising out of the ownership, opera
tion, maintenance, or use of such motor vehicle in this state. 
However, a person shall not be exempt from such lialJility if 
he was operating the motor vehicle "·ithout the express or im
plied consent of its owner or an insure<l under the owner's policy 
or if his willful and wanton misconduct was the proximate cause 
of the accident. This exemption applies only with respect to 
property damage to motor Yehicles subject to §§ G:27.730-6:27.7-11 
but shall not be applicable as to a motor vehicle damaging a 
parked Yehicle. 

(5) Notwithstanding subsection (1), an owner who has elect
ed not to purchase insurance with respect to property cfamage to 
his motor Yehide may maintain an action of tort therefo1· 
against the owner, registrant, operator or occupant of a motor 
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veh icle  caus i ng such damage i f  imch clamage exceecls fh·e lnm
dred and fi fty dol lars ,  and the i n s u rer ·  of an owner who has 
elected to pu rchase full or basic  col l i s i on co,·ernge for h i s  motor 

vehicle shal l have the r ight, if the damage to such motor vehicle 
exceeds the abo\·e amount, to recover the amount of the benefits 
it  has pai d and ,  on beh a lf  of its i n s u red ,  any deduct ible  amount 
from the i nsurer  of the owner,  reg is t ran t ,  operato r .  or  occ u pant 
of a motor nh ide  cau s i n g  such damage. The i ssues of l i abi l ity 
in such a case an<l the amount o f  reco\·ery shall be decided on 
the basis of tort law, and shall be determ i ned by ag-reement be
tween the insurers i nvolved or, if they fai l  to agree ,  by arbitra
tion. 

627.739 Pe rso na l  l nj u ry protect i o n ; opt i o n a l  l i m  ita t I o n s ;  ded u c t l b l es ; op ·  
t i ona l  methods  of payment  for  re p a i r  w o r k  [Repea led  b}' Laws  
1 976, c. 76- 1 68, § 3, eff .  J u ly I ,  1 982. See § 1 1 .6 1 ]  

I n  order to prevent dupl ication with other pr ivat1� o r  i:ovPrnnu' 1 1 t a l  i wrn r
ancc or benefits tor sen ior  cit izens nn<l others wi th  acc·pss to s 1wh i 1 1 s 1 1 r: 1 11ce 
or benefits, each insurer proYid ing t111i CO\"t!rnge a 1 1 ,1 hP1 wfi ts descri hPd in s. 
627.73ti( l )  shal l  off<>r to tht• namNl in ,< 1 1 n•ds nwd i f i  . .  , l  form,: of JH•rson a l  i uj n ry 
protection as described in this section. Such cll'ct ion may he 1 1 1 : 1 <k by t l w  
named Insured to apply t o  the named i nsu recl alone, or to  the  nanwcl i nsurNI  
and dependent relatives r1?Siding in the same honsl 'hold.  A n y  J )Prson Pll 'ct i n;.; 
such mod ified <'O\.l'r:11:<' o r  suhj<•ct to s 1 11' 1 1  mod i fiPd l'm·1 • r : i ;.;P, us a r< •s 1 1 l t  o f  t l l l '  
1111111ed l mm rt'd's <'ll'l't ion, shn l l  h1 t \' 1 • no r i ;.; h t.  t o  d a i m  o r  t o  rt '<'O \"l ' r  a n y  
amount s o  f !Pducll'd from a n y  ownPr l'l 'g is t  ra ut .  opPra t o r, or m·1· 1 1p :mt  of  a 
Yehicle or any person or o rganizution l1•g1 1 l ly r1•spm 1 s i hl l '  fo r :my s 1 1d 1  p<'rsou's 
acts or omissions who is n1 1ulc exempt from tort I i a h i l i t y  hy ss. li:?7.7:l 1 ) -{i:.!7.7·U . 
Premium reductions tor each modificat ion  or co1 1 1h i 1 1 a tion of modif ica t i on,: 
shall be adequate to rccogniz<' th1i reduction in h 11za rd an<l i,;hall  he subjc<'t 
to the approval  of the Dermrtnwut of I nsn rauce. 

( 1 )  I mm rcrs shal l  offl'r to  Pach a pJ1l i c'a 1 1 t  a nd to l'ach po l i <'y ho ldPr. 1 1 pm1  t he 
rcn,,wnl of 1 1 1 1  <•x ist i ng pol i ry, dl'c l uct i i Jh,s. i n  anm1 1 1 1 t s  of $:.!r.O, F,I K J ,  � 1 .ouo.  
$2,000, $3,000, $4,000, $6,000, u ntl $8,000, sa i c l  ammmt to  h, • ( ) ( '( l t 1ct C 'd from t hl' 
benefits otherwi,:c due cac-11 µcrsou suhject to t lw dPd 1 1c: t io 1 1 ,  au c l  shall PX J > l a i 1 1  
t o  each upplirnnt or  110IicyholdPr that if  they h a n •  <'ow rai:-e 1 1 1 1 dPr  pr i nl tl' 
or gon•rnmcntnl d is;abi l i ty plans, t lwy may  II n1 i l  t l l l 'm,.:l ' l  n•s of <ll'd 1 1 ct i l , le,: or 
other modifications us providl'd in 1mb,.:, ·ct io 1 1s  ( 1  l, I:.!) ,  am!  1a) .  

(2)  Insurers shall offer co,·erage wlu•re in  nt  the P ll'ct ion of th<' 1 1a 11 1ed i n
sured 1111 benefi ts payable 1 1 1 1 !.lcr 42 t: .;,: .c. s. 1 3!i;i, t i l t• f<•< leral ") led i c:a rc" p ro
gram, or to active or reti retl mi l i tary pl'rso 1 1 1 1Pl a 1 1 C l  t lw i r t!PpcmlP1 1 t  rl ' l a t i n·,.: 
shall be deducted from those benefits 01  lwrwise payable pursuant t o  s. (i2,.,;w 
(1).  

(3) Insurers shall offer coverage wh, ! re in  ut the election of nam�tl i.usun•d
the benefits for loss of gross Income aud loss of l'Urning capacity uescri betl i i .  
s . 627.736{l) (b) shall be excluded.

(4) Insurers shall offer, at the election of the named i 1 1sured, one of t he fol 
lowing options : 

(a) Either a d irect payment to the pol icyhold1• r or a paynl < 'nt  to a11y pNson ,
corpor11tio11 ,  nssoc in t lon ,  o r  o t l w r  husi m•ss 1•1 1 1 i ry w h i c ·h pP rforms rPpa i r  w o r k  
upon the motor vehicle, or u combinution o f  t h e  forpi:oi ni: ; or  

(b) A payment to  nny pei,-;on, corporation, nssoc iation,  or othPr  bw, l ncs.« 
entity performing repair work upon the motor veh i cle, where t he 1 1uycc 11-
under contract with the insurer to  perform i;uch work at Rtlpnluted rntc-" 
which nre no grent<'l' thnn El;i 11t•1·ct•nt  of 1 1 rpvn l l l 1 1;.; ru u,s for s l m l lur  work 
with in the <'Oll llty whP1·1• th11 l ll lYP<' pertor11111 t hl' work upon thl' motor Yehlcl l'. 

(::i) E:i.ch ins 1 1 rf ' r  1 1 1 , iy  pn •pa n, mill d i ,:t r i hut f ' to Pad1  of  i t s  po l i , ·yho l i h · rs : o 
l isting of nil  h 1 1si m•,.:s l' l l l i t i l 's 1 1 1 1d 1 · r  c-0 1 1 t rn< " t  w i t h  l l u ,  i r 1 s 1 1 rp r  to J 11 ' r fu r 1 1 1  1 1 10 -
tor  \'Ph i , · 1 1 ' n ·pa i 1· wo r k  a r  T hi '  r : t r 1 •s 1 1 < -�c r i hPd i 1 1 pa rn ;.; ra p l a  1 4 1 1 1 1 1  of  r l i i s  s, · , · 
t ion.  Th£> l ist ing .'<ha l l  i 1 1 C"l udP a dl'a r 1 1 1u l  pla in 1 • xpla 1 1 n t i o 1 1  of t J u, opt i o n s  
1 1ro,· i cl1,d a s  rc1 1 1 1 i red hy th is  S<'Ct iou,  a 1 1 1 l  shnl l  furthl 'r  ,.: t a l c •  t ha t  i f  t l ui pol i 
C'yholller Plt'C:ts t o  Jut 1·1 ,  r1'q t 1 i  rP1 l mot o r  Yeh ic lP  rppa i r \1·orl,  < l ow•  hy a ny su . - h  
Imsi ness 1 •nti ty , the  ratps st i p 1 1 l a t 1'cl i n  t h l' c�m t rad w i t h  t hl '  i us u rC'r s h a l l  1 , , .  
a l l  or t h e  c011,: idl'ni t io 1 1  w h ic h  ! hi' hus i nl'ss P n t i ty w i l l 1 !Pma1u l  fo r suc·h work 
and shnll  be pa icl by tlw i ns t 1 1"l ' I' .  

( Il l I 1 1 ,.: 1 1 rPrs ma )· offrr con• ra;.;P w h P rl ' i l l , a t  th, •  P l t ·c · t iou of th, •  1 1 a 1 1 1  . .  t 1  i u · 
s 1 1 rPcl , l l l t 'd ical  1<Pl'V i (', ·,:  sha l l  ht• l i m i t , •d to sp1 •1 • i f i < • 1 l  l l l t ' 1 l i c- a l  p rm· i , !Prs . i 1wl 1 1 < l 
i ng- lwsp i tnls,  w l a ich s J >( '( · i f iP1 ! l l l l ' t l i ra l  p rnY i d  . .  r s  m a y h P  i l l 'a l t h 1 1 1 n i 1 1 ! P 1 1 : 1 1 i c · , ·  
or�an izat io 1 1s. a,.: pro\· i dP i l  i n  dm pt l ' r  H4 l , pa r t  1 1 .  
Amc•n. J t 'd hy Law,.: 1 ! 17 t i . , . . 7fi-:.! l i l i , * t i ; L : iw,.: 1 ! 177 . <' .  77-41 ;.,, � :l7. pff .  S , · ; , L
J , 1 !li7 ; La w,.: J DiS, 1 • .  7S-:t74 , � f i, pff  . .  l a 1 1 .  I ,  l ! li! l .



627.740 Tort claims a�ainst persons not subject to §§ 627.-

730-G:!7.7-l l

�otwith:--tan<ling- any other J)l'O\"iSi<Jn of �§ 6:27.7:J0-627.7-11, 
the rights of residents of this state to claim damages in tort 
1-h:11! not he diminished when suC'h reBidcnts arc inYolved in mo
tor n•hi<:le ncc-i<lcnts with persons not re<1uired to vrovide securi
ty under §§ 627.7:rn-627.7-'11. 

627.7403 Mandatory jolnder of derivative claim 

In any :l('tion hro11i::-ht p11r,.:m111t to th1� prm·ision,.: of s. fl27.7:H <"laiming jlcr
,.:ona! i11j11ri""· all C'!aims ari,:i11;.: out of tlll' plaintiff's i11j11ri<',.:, inC'lmling all 
<J,,rh·a th·,, C'la im,.:. shall Ix• hrougltt togt >tht'I', 1111h•i,;,.: J!Ood ca11,.:1, is shown wh�· 
such claim!; should i.,c brought sPparntcI:·. 
A!ldPd hy Laws 1!)77, C'. 77-HiS, § :{S, pff. July 1. l!li7. 
Library References 

,\ction c=>4R(2). 
C.J.:,;. Actions § 92. 

627.7405 Su brogatlon 

�otwithstancli11:,: any othl'r provii,;ions of s,.:. H:.!7.7:io-li:ti.741, :my insm·er 111·0-
,·iui11:,: pprsonal i11j11ry 1,rotP1·tio11 IJ<'lll'fits 011 a Jll"i\':ttl' pas:-:P11:,:1•r motor n•hiclP 
:-hall 11:1,·1•, to thP l'X!Pllt of an)' pl'r:,:011:11 iujury proh'rtion hpn,.fits 1,ai1l to nuy 
Jll'l'>'CJII as a hPUl'fit arisin:,: out 111' !'IIC'h pri\·att' pu><,.:1•11�1·r 11111tnr n•hil"il' im;ur
ance, 11 rii:ht of r1•i111huri,;c•111P11t ai:aiu:,:t thl' O\\'ll<'r or till' i11:,:11r,•r of tlui owuer 
of a co111111,•rl'ial motor ,· .. hi1•h•, if 1111' h1•1wfit:,: paicl rPs11!t from suC'h pt•rsou 
ha\'iu:,: ht'l'll :111 01..-111u111t of I hP <·m11111Prt"ial motor n•hid1• or ha,·iu� lx•t•n 
st ru<"k hy t lw 1·11111111,'1Tinl motor \'c>hidt' whih' uot au 01·c111m11t of any �t,Jf. 
propl'lll'tl \'l'hit'h•. 
Addi',! hy Law:,: l!l'iS, <·. ,s-:\7-1, � 7. ,,ff .• Jan. 1, mill. 

627.741 Implementation of §§ 627.730-627.741 [Repealed by Laws 1976, c.
76-168, § 3, eff. July I, 1982. See§ 11.61] 

Till' llPpartnwnt of J11:,:11ra11c1• :,:hall adopt rules and rl'�ulatiow; mic·cssuQ· to i111pl,•11wnt tht• J1rm·i,;i1111s of""· fi:.!7. 7:m-H:!7.741.
A111P11<Jc,cJ hy Laws l!liH, c·. 7fi-:Wfi, § 1a. 




