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Report of the 
Joint Subcommittee Studying the Rights 

of the Terminally Ill 
To 

The Governor and the General Assembly of Virginia 
Richmond, Virginia 

December, 1982 

To: Honorable Charles S. Robb, Governor of Virginia 
and 

The General Assembly of Virginia 

INTRODUCTION 

House Joint Resolution 115 (Appendix A) was passed by the 1982 Session of the General 
Assembly in recognition of the increasing public concern over the care and treatment of terminally 
ill persons. The resolution created a joint subcommittee to study the complex legal, medical and 
moral issues in cases involving the termination or refusal of life-prolonging medical treatment. The 
membership of the subcommittee was designed to reflect these varied interests and provide a 
cross-section of persons familiar with the problems. 

Delegates Brickley, Cohen and James were appointed from the House Committee on Health. 
Welfare and Institutions; Delegates Glasscock (of Suffolk) and Morrison were appointed from the 
House Committee for Courts of Justice; Senators Gray and Nolen were appointed from the Senate 
Committee on Education and Health; and Senator Canada was appointed from the Senate Committee 
on Rehabilitation and Social Services. In addition, five citizen members were appointed to represent 
the legal and medical professions and the clergy. The citizen members were: Dr. John W. Hoyt, 
Medical Director of the Intensive Care Unit at the University of Virginia Medical Center; the Right 
Reverend David H. Lewis, Jr., Suffragan Bishop of the Episcopal Diocese of Virginia; Dr. Susan J. 
Mellette of the Medical College of Virginia; Nicholas A. Spinella, Esquire, of Richmond; and R. R. 
Young, Jr., Esquire, of Martinsville. 

The subcommittee held three well-publicized meetings and two formal public hearings in 
Richmond in an attempt to maximize public input. All the meetings were well attended. Members of 
the public were given an opportunity to address the subcommittee at each meeting. In addition, the 
subcommittee solicited written comments from interested persons regarding the work of the 
subcommittee and the numerous drafts of legislation considered by the subcommittee. During the 
course of the study the subcommittee drew on the expertise of the members and the input received 
from those concerned citizens and groups. Among those providing information for the subcommittee 
were: the Medical Society of Virginia; William H. Regelson, M.D., Professor of Medicine, MCV; A. 
Patrick L. Prest, Jr., D.D.; Read F. McGhee, M.D.; Willis J. Spaulding, Director of the Mental Health 
Law and Training Center; the Most Reverend Thomas J. Welsh, Roman Catholic Bishop of Arlington; 
the Virginia Nurses Association; the Virginia Conference of the United Methodist Church; the Virginia 
Society for Human Life; the Virginia Council of Churches; and the Society for the Right to Die. (See 
Appendix B for written statements submitted.) 

EXECUTIVE SUMMARY 

Following a comprehensive study of the problems associated with medical care decisions for the 
terminally ill, the subcommittee makes the following recommendations: 

1. That the right of all competent adults to consent to or refuse medical treatment be
recognized;

i. That competent adults be allowed to exercise this right by documenting their wishes prior to
the time a treatment decision must be made;

3. That procedures be provided for refusing and discontinuing life-prolonging treatment,
especially in regard to terminally ill persons who are incapable of communicating their
wishes at the time a treatment decision is made but have previously expressed their wishes 
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in a verifiable manner; 

4. That persons participating in the decision to withhold or withdraw life-prolonging medical
treatment from a terminally ill patient be granted immunity to ensure that the patient's
wishes are carried out; 

5. That penalties be imposed upon persons who falsify, forge or conceal a patient's declaration,
or its revocation, thereby causing the patient to be treated or not, contrary to his wishes.

BACKGROUND 

The common law has long recognized the right of every individual to the possession and control 
of his person. Competent adults have the right to refuse medical treatment. In certain circumstances, 
however, the right of bodily self-determination must yield to an exercise by the state of its authority 
to promulgate and enforce standards for the health and welfare of the citizenry, including standards 
for the preservation of life and protection of the integrity of the medical profession. The potential 
for conflict between the rights and interests of the individual and the state has long been present. 

In recent years the potential conflict has become a matter of some concern to the citizens of 
the Commonwealth. Due to rapid technological advances in the field of medicine, it has become 
possible to keep a person artificially alive for an indeterminate period of time. While life may 
continue, the quality of the life is poor. 

Public attention and concern have focused on the issues surrounding the use of artificial life 
supports since the New Jersey Supreme Court granted Karen Quinlan's father the authority to 
discontinue life-supporting treatment for his daughter. See, In re Quinlan , 70 N.J.10 (1976). A 
number of other courts have since addressed similar issues and reached differing conclusions. See 
e.g., In re Eichner and In re Storar , 52 N.Y.2d 363 (1981); In re Spring , 405 N.E.2d 115 (Mass.,
1980); Satz Y.:. Perlmutter 362 So.2d 160 aff'd 379 S.2d 359 (Fla., 1980); Severns v. Wilmington
Medical Center , 421 A.2d 1334 (Del., 1980); and Superintendent of Belchertown State School v.
Saikewicz , 373 Mass. 728 (1977).

Since 1976, three bills designed to define the rights and liabilities of persons involved in life or 
death decisions for the terminally ill patient have been introduced in the General Assembly. They 
are: House Bill 620 (1976), House Bill 1840 (1977) and House Bill 872 (1980). Thirteen states and the 
District of Columbia have enacted "Right to Die" or "Natural Death" legislation to date. 

CONSIDERATIONS AND FINDINGS 

The joint subcommittee focused its deliberations on the following issues: (i) whether there is a 
need for legislation to define the rights and liabilities of persons involved in medical care decisions 
for the terminally ill; and (ii) if legislation is needed, what provisions would be required to ensure 
that the patient's wishes are carried out and the exercise of the right to determine personal medical 
care does not impose unfair burdens, legally, morally, and adminstratively, upon health care 
providers, family members and others involved in the treatment decision. 

A. Need For Legislation

The right of a competent adult patient to refuse medical treatment or order the removal of 
life-supporting apparatus has long been recognized by the common law. Except in certain limited 
circumstances, unconsented-to medical treatment constitutes a battery under the common law. The 
subcommittee believed this cause of action would ensure recognition of a competent adult's right to 
refuse treatment. However, the subcommittee noted with some concern a recent opinion of Judge 
Grenadier of the Circuit Court of Alexandria (Appendix C). The primary issue in the case was the 
patient's competence to refuse life-prolonging medical treatment. Although the patient was found to 
be competent, Judge Grenadier, citing the lack of policy and procedural guidelines provided by the 
Virginia Supreme Court or the General Assembly, found it necessary to address a secondary issue 
regarding the competent patient's right to refuse or discontinue treatment. Relying on the rationale 
of Saikewicz and Perlmutter , supra , Judge Grenadier held that a terminally ill competent adult 
may exercise his right of privacy by ordering the discontinuance of life-prolonging procedures. The 
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·committee agreed with this holding but was concerned that the right of a competent adult to
Jse life-prolonging medical treatment might be jeopardized because of the lack of legislative or
1cial guidelines. The subcommittee noted that a number of state courts in other jurisdictions when
ted upon to decide similar cases, have specifically requested legislative guidance. See e.g., Satz ':!..:. 

'!mutter (Fla.), In re Eichner (N.Y.) and In re Severns (Del.), supra .

The subcommittee was most concerned with life-prolonging treatment decisions involving an adult 
ient who is not physically or mentally able to express his wishes at the time of the treatment 
ision. This type of case is not covered by the common law. There are no reported Virginia 
,reme Court cases or statutes governing this situation. It is unclear whether a close family 
mber or other third party may authorize or refuse medical treatment on behalf of such a patient. 
'"thermore, the effect of a patient's so-called "Living Will" in a situation where the patient is 
:apable of participating in the treatment decision is unclear. 

There is no law in Virginia prohibiting a person from executing such a document in advance, 
is there any provision of law either prohibiting or requiring compliance by a health care 

, ,vider. However, because there are no laws providing guidance as to when a previously executed 
,1ression of intent is effective or when compliance would be justified, the patient's family and the 
11th care providers are often reluctant to refuse or withdraw life-prolonging medical treatment. 
us, some terminally ill patients are being treated against their wishes and, increasingly, the courts 

being called upon to make the treatment decision. 

The subcommittee heard testimony from various persons detailing their experiences under the 
,·rent state of the law. In some cases the physician and family of the patient were able to reach 
.l implement a decision as to the provision or withdrawal of life-prolonging treatment. In others, a 
ision could not be reached. One illustrative case which the subcommittee considered involved a 
man who sought to have life-prolonging apparatus removed from her terminally ill husband. She 
l discussed this eventuality with her husband before he became comatose. He stated that he did 

. . wish to be maintained on life-prolonging apparatus if there was no reasonable chance of 
overy. Nonetheless, the treating physician would not withdraw the apparatus. Attempts to transfer 
· patient to a physician who would comply were unsuccessful. Other physicians feared criminal
,secution or civil liability if they were to accept the patient for the sole purpose of authorizing

removal of life-prolonging apparatus. No other treatment was necessary. Although the patient 
d within a few weeks, those weeks were emotionally and financially devastating f.or the woman. 
� had to sell her home in order to pay the medical expenses incurred during those weeks. The 

:,committee agreed that if the patient had been able to communicate his wishes to the physician 
the time the treatment decision was made, he would have been within his rights in authorizing 
· withdrawal of the apparatus.

The subcommittee concluded that legislation was necessary to assure recognition of a competent
.!It's right to determine his own medical care and to ensure that the rights of incompetent adult 
· ients were protected to the same extent as the rights of competent adult patients under the
,1mon law. In order to accomplish these goals, the subcommittee agreed that the legislation should
·cifically recognize the common law right of bodily self-determination and provide definite, but
iple, procedural guidelines for making a prior declaration of intent. Additionally, the subcommittee
ognized the need to provide immunity from criminal prosecution and civil liability for those who

. ke the treatment decision on behalf of the patient and those who implement the decision.

B. Summary of Proposed Legislation

The legislation proposed by the subcommittee (Appendix D) defines the rights and liabilities of 
· ,',e persons participating in health care decisons involving medical treatment which artificially
.,longs the life of a terminally ill adult. The legislation codifies the right of all competent adults to
ermine their own medical care. Additionally, a patient who is unable to express his wishes at the

.1e of the treatment is granted the authority to participate in the decision by previously 
:umenting his wishes. The legislation contemplates a reasoned decision, made in advance, upon 
;:.;ultation with those persons most directly affected. It provides a simple mechanism for all such 
i'.;ons to make those decisions orally or in writing, before or at the time the treatment becomes 
'essary. 

The subcommittee had the most difficulty with the definitional section of the legislation. The 
,guage had to be precise, yet easy to understand. The definition of a "declaration" incorporates by 
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reference the formalities for making a declaration. The subcommittee agreed that the procedure for 
making a declaration should be simple but that safeguards were required against fraudulent use of !l

declaration to facilitate or encourage the patient's death. Therefore, the legislation requires that the 
declaration be witnessed and, if written, signed by the declarant. The statutory form for a writte�, 
declaration is provided only for convenience. It is not a required form. The subcomrnitter:! 
recognized that the potential for falsification of an oral declaration was much greater. Tilerefore, an 
oral declaration must be made in the presence of a physician and two witnesses. Additionally, the 
subcommittee believed that some protection was necessary to ensure that a casual remark made 
under vastly different circumstances did not form the basis for the withholding or withdrawal ilf 
life-prolonging medical treatment. Therefore, the legislation requires that an oral declaration must t;e 
made subsequent to the diagnosis of terminal illness. This provision assures the patient an 
opportunity for a well-informed decision. 

The definitions of "life-prolonging procedure" and "terminal condition" were the most difficult rn 
formulate. These definitions provide the major substance of the legislation. After many lengthy and 
often very technical discussions, the subcommittee decided that these definitions should be l<.i�pt 
simple. The definition of "life-prolonging procedure" contemplates any medical intervention which 
artificially supports a natural bodily function which is necessary to sustain life. Such inte-rvention 
merely prolongs the dying process for a patient in a terminal condition but offer:; nothing in the 
form of a cure for the illness. The definition of "terminal condition" is based in part on the 
definition given to that term in the statutes enacted in other jurisdictions. The definition 
contemplates a patient with no reasonable chance of recovery from a condition which a physician 
determines would naturally and inevitably cause the patient's death. In such a case, where the Use 
of extraordinary, life-prolonging procedures would merely artificially prolong life and temporarily 
postpone the natural dying process, the patient's right to refuse such treatment should be recognized. 
The subcommittee discussed at great length the problems associated with determining when death 
will occur as the result of the terminal condition. A specific time period within which death would 
result was rejected. The subcommittee believed that the phrase "death is imminent" conveyed their 
meaning as precisely as possible. 

Under the provisions of the legislation, if a patient (i) has made a declaration, (ii) is diagnosed 
to be in a terminal condition and (iii) cannot communicate his wishes, the declaration, whether oral 
or written, controls the treatment decision. The subcommittee believed the patient or someone acting 
on his behalf should have the duty to notify the attending physician of the existence of a declaration 
or revocation. Other jurisdictions have imposed a duty on the physician to ascertain whether a 
declaration was made. The subcommittee did not believe this was the proper approach. 

In order to protect those who make or implement the treatment decision for a patient in a 
terminal condition, the subcommittee agreed that some type of immunity must be granted. The 
subcommittee found that a number of health care providers had become wary of making treatment 
decisions involving the withdrawal of life-prolonging medical treatment because of their fear of 
liability. Therefore, immunity from prosecution and civil liability was believed necessary to ensure 
recognition of the patient's rights. As long as a health care provider acts in good faith reliance on 
his belief that his actions are consistent with the patient's wishes, the immunity attaches. By 
providing immunity, the subcommittee sought to ensure implementation of their flndings as outlined 
in the policy statement. 

In other jurisdictions the policy implementation was accomplished by imposing ::;:rnc,w11�: ,J:, ,l 

physician who cannot or will not comply with the declaration. A majority of the sutcomrr:ltt.ee Jid 
not believe this was the proper approach. The members conceded a physician who failed to comply 
could effectively deprive the patient of the exercise of his right to refuse treatment. However, the 
subcommittee believed the immunity granted would implement the policy without placing undue 
burdens on the health care provider. The subcommittee agreed to impose a duty on a physician who 
refused to comply with a patient's declaration to make a "reasonable effort" to transfer the patient. 

The subcommittee decided that penalties should be included for the forgery, concealment. 
destruction or falsification of a declaration or the revocation of a declaration. This provisi":1 was f,�lt 
to be a necessary complement to the policy statement. The legislation is designed to aiforct a per�on 
the opportunity to exercise his right to participate in his medical treatment decisions in a mannc:·r 
which will not encourage euthanasia or mercy killing. By providing penalties for depr:vir.g ,he 
patient of his rights or unlawfully facilitating his death, this provision strongly imf)lements the poh,·y 
statement. 
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After a great deal of discussion and deliberation the subcommittee agreed that the authority to 
make a declaration should be limited to competent adults who seek to determine their own medical 
treatment. The subcommittee recognized the complex problems involved in treatment decisions for 
terminally ill minors and incompetents. It was agreed that the rights of these patients must be dealt 
with in a different manner due to the much stronger interests of the parents or guardians and the 
state in these types of treatment decisions. The subcommittee did not have the time to give this 
aspect of the issues under study adequate consideration. Additionally, the subcommittee did not want 
to delay reporting the recommendations for adults. The general feeling of the subcommittee was that 
a thorough study of the issues involved in treatment decisions for terminally ill minors and 
incompetents would be appropriate. It was suggested that experience under the proposed Natural 
Death Act would be helpful to such a study. Because of the state's strong interest in protecting those 
who are under a legal disability, the subcommittee recognized that judicial determination of the 
treatment issue might be appropriate in these cases. The subcommittee decided that a statement in 
the legislation preserving existing rights for these patients was desirable at this time. 

The subcommittee believed the proposed legislation should specifically address those situations 
where an adult patient is not physically or mentally capable of participating in the treatment 
decision and has not previously made an oral or written declaration while competent. The 
subcommittee agreed that no presumption should arise regarding the patient's intent in such a 
situation. Additionally, the subcommittee agreed certain third parties having a special relationship 
with the patient should be granted the authority, upon consultation with the attending physician, to 
make the treatment decision if the patient is unable and has not previously documented his wishes. 
This provision is designed to remove the uncertainty regarding the rights and liabilities of persons 
involved in this type of decision. The subcommittee recognized that without this provision, the 
treatment decision could easily become a subject for judicial resolution. This has been the result m 
other states. (See e.g., In re Eichner. supra .) The subcommittee believed these types of decisions 
were best made within the patient-physician-family relationship rather than in a protracted judicial 
hearing. 

Considerable discussion was held regarding the priority of third party decision-makers in the 
event the patient had not made a declaration (See § 54-325.8:6 of Appendix D). Specifically, the 
subcommittee was concerned that the legislation not be construed to require the judicial appointment 
of a guardian or committee. However, the subcommittee unanimously agreed that where one had 
previously been appointed, the guardian or committee was the proper person to make the decision. 
As a practical matter, the subcommittee believed that the guardian or committee would discuss the 
treatment decision with close family members, if available. It is contemplated that by mandating 
consultation and the priority of decision-makers, and providing for disinterested witnesses the 
decision will be made in the best interests of the patient. 

CONCLUSION 

After a thorough study of the legal, medical and moral issues involved in treatment decisions for 
the terminally ill the subcomittee strongly recommends adoption of the proposed legislation. The 
subcommittee found that there was a need for legislation to clarify the law in the Commonwealth 
regarding the rights and liabilities of persons participating in these decisions. The subcommittee 
believes the proposed legislation ensures recognition of a competent adult's right to bodily 
self-determination and provides a simple legal mechanism for the prior exercise of this right with 
proper safeguards to protect the sanctity of life. 
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APPENDIX A 

1982 REGULAR SESSION 

HOUSE JOINT ·RESOLUTION NO. 115 

Offered February l, 1982 

3 Establishing a joint subcommittee to study the rights of the terminally ill, the family and 

4 the medical profession in cases involving decisions of life and death. 

5 

6 Patrons-Giesen, Stafford, Hull, Miller, K. G., Slayton, and McClanan 

7 

-8 Referred to the Committee on Rules 

9 

10 WHEREAS, advances in medical technology have produced means by which many 

11 terminally ill patients can be kept alive by the use of life-sustaining equipment long after 

12 the hope of any recovery has been extinguished by competent medical authority; and 

13 WHEREAS, every citizen of the Commonwealth has a right to demand a respect for the 

14 quality of his own life and to maintain a sense of dignity expressed outwardly to mankind 

15 regardless of the condition of his health; and 

18 WHEREAS, persons who are terminally ill, in expressing these rights of human dignity, 

17 should have the right to object to extraordinary means of preserving life after hope of any 

18 recovery has vanished and to relieve family members of the anguish and, in many cases, 

19 crushing financial burdens incurred as a result of the use. of extraordinary means to 

20 preserve the life of a terminally ill patient; and 

21 WHEREAS, many physicians of the Commonwealth, because of their oath to perse1 

22 life by utilizing the utmost and most extraordinary means possible, are placed in a 

23 burdensome moral dilemma, torn between the terminally ill patient's wish to die with 

24 dignity and feelings of worth, and the ability to keep such a patient clinically alive 

25 indefinitely by use of artificial-support devices; now, therefore, be it 

21 RESOLVED by the House of Delegates, the Senate concurring, That there is established 

27 a joint subcommittee to study the rights of the terminally ill, the family and the medical 

28 profession in cases involving decisions on life and death of the patient. The subcommittee 

29 shall consist of fourteen members. Four members shall be appointed by the Chairman of 

30 the House Committee on Health, Welfare and Institutions from the membership thereof. 

31 Two members shall be appointed by the Chairman of the House Committee on Courts of 

32 Justice from the membership thereof. Two members· shall be appointed by the Chairman of 

33 the Senate Committee on Education and Health from the membership thereof. One member 

34 shall be appointed by the Chairman of the Senate Committee on Rehabilitation and Social 

35 Services from the membership thereof. Five citizen members shall be appointed by the 

36 Speaker of the House of Delegates and the Chairman of the Privileges and Elections 

37 Committee of the Senate. Of the five citizen members, two shall be members of the 

38 medical profession, two shall be members of the legal profession, and one shall be a 

39 member of the clergy. 

41 The subcommittee . shall complete its study in time to submit recommendations to 

41 1983 Session of the General Assembly. 

42 The cost of this study shall not exceed $7,700. 

43 
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APPENDIX Bl 

JOINT LEGISLATIVE COMMITTEE MEETING 
November 11, 1982 

Ladies and Gentlemen: 

I would be here personally but a long-term commitment necessitates 

my being out of town. I supported this resolution that made this 

committee possible in the last General Assembly and now wish to support 

your work with this testimony. 

My concern for the seriously ill person is a matter of record. 

I have written extensively and lectured widely on the subject. My 

resume is attached and you may check my credentials. 

Historically, theology, law, and medicine have lived in creative 

tension with each other albeit at times unhappy companions. This 

tension is intended for the well-being and protection of the citizens 

of any jurisdiction. Ne, one profession is any more important than 

the other. The intention is that checks and balances are provided 

in our society so that the individual's rights are protected from 

either unreasonable authority or laissez-faire anarchism. 

The documentation of the needs to protect the terminally ill and 

their rights will come from countless individuals. I will not add to 

that list though, of course, clinically I could give numerous cases 

including that of my own mother. Suffice it to say there is a need

otherwise this committee would not exist. 

My hope is you will, in your corporate wisdom, come up with specific 

legislation to address the problem. Such legislation should bear in 
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mind primarily the rights of the sick person - not the professional 

needs of the caregiver. 

The physician in the broadest sense has the best interests of 

the patient at heart. This may or may not include allowing the patient 

to die a natural death when the quality of life is no longer apparent. 

Some physicians cannot let nature take its course. They see themselves 

as•healers, as life prolongers, and as responsible for keeping the 

bodily machine functioning. Their interpretation of the Hippocratic 

Oath is to do all that they can as long as there is breath. A 

concommitant fear is the accusation (and potential law suit) that they 

had not done all in their power to preserve life. The potentiality 

of some eager lawyer leading the charge on a mal-practice suit looms 

large as a realistic fear in our society. The medical profession 

detests the legal profession - and often vice-versa - though, of courb�,� 

there are personal friendships across the boundary. This mutual 

distrust and hostility may include my own profession of the ministry 

as well. The fact that we do not get along, are often in combat, and 

manipulate each other to our own advantage should not detract from our 

mutual and corporate responsibility for others in our society. Just 

as Congress, the Executive and the Judicial branches of federal 

government are constantly offering checks and balances for society 

at large, so, too, should our three professions provide checks and 

balances for those who are unable to assert themselves. The theological 

profession is split right down the middle on the issue of the terminally 

ill. The medical profession is equally split - often saying one 

thing about doctor-patient relationships and yet professionally 

functioning in insensitive ways with patients i.e. keeping the patien1 
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live beyond any reasonable hope for a decent life. The time has come 

or the legal profession (and the enactment of laws) to offer a clear, 

sensitive and compassionate witness to those less advantaged. 

Virginia can be proud of its tradition to offer visionary and 

courageous legislation in the health-care field. This committee has 

an opportunity to make another significant contribution. Not one 

member of this committee envisions a prolonged, protracted and helpless 

death as a result of a stroke or malignancy. Every healthy person I 

know plans to die with their "boots on" in a blaze of glory - short 

and sweet - quick and decisive - though, of course, with their house 

in order. 

Just as the Uniform Donor Card carries very specific legal instructions 

-so, too, a Uniform Death Card could return to the individual his or

her rights not to receive heroic treatment above and beyond what is

reasonable. Obviously, a certain amount of discretion must be used

by 1, 2 or 3 physicians in that determination. The most crucial need

at this time is the deliberate and overt protection of the physician(s)

from litigation. Only with this protection is the physician truly

free to exercise his profession bearing in mind the previously expressed

concerns of the patient.

I would recommend: 

1) Uniform Death Card - to be included on the Uniform Donor Card

on the driver's license. 

2) Rigid protection for the physician(s) from litigation.

3) Rigid protection to family members who support the patient
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from litigation by other family members. 

4) Powerful affirmation of the right of the patient to define

services rendered - with penalties attached to those persons 

who do not comply with the patient's expressed desire. 

5) Affirmation of the rights of the patient with removal of

all references to suicide and its legal implications. 

6) Support of the importance of pre-formed judgement as a

conscious, deliberate and intentional act that is respected by 

society and the medical profession. 

7) Appropriate changes in all the laws with reference to the

implications contained in this law. 

In this way, a clear, clean and strong law may speak to those 

persons who are often completely unable to speak for themselves - or 

if ill, unable to be strong enough to demand their rights. As a 

compassionate society we can speak for them, offer them strength in 

their weakness and see to it that their rights and intentions are 

carried out. Prolonging life is no longer a goal: it has become an 

awesome responsibility. As sensitive, intelligent persons, we must 

now seek definitions of life that set realistic limits on the pain and 

suffering which must be born by the terminally ill. With your help 

we can accomplish th� goal. 

��;:� 
The Rev. A. Patrick L. Prest, Jr., 
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of life :::. .. '1C rL��tr.. 

BOARD OF GLOBAL ,V\lf'!ISTRIF.S 

VIRGINIA CONFERENCE 

THE UNITED METHODIST CHURCH 

l.'I:lc H.:::E.lth rnd :-:.:::lfr:re Divi�ion of the Boe.rd of Globel :·:.nistrles of 

thG Vi::-;,,::inia Conff'l'ence of the United lfothodist Church fc�vors the 

2.Ti.ic Ec::lth ;.:nd ·t"cll''c:'.re Dividcn o.:'fers the foll(w.1.ns in.rut for Consid

cr&tion of the s�bco��ittee.

a. The Division• s Concurrence ,-;ith the four (4) 1',bere�ses of the Res-

olution, and in addition there to:

1. In cases ·iihere the patient is rocnt::,11? and physically comr,etent

to rr.ake a dccisio!'l, that indi vidu,.l' s ri;.:ht to .ir.::.?.ke the decision

be ra:;,:::ocb::i to include any prior written st:iteri::�nt by the

inc.i viduc:l.

2. In cczes ·.-.i1cr{; a p::;,·:er of c:.ttorney or ruardian €Xists carrying

authority to tl'.!ke c.ecido!'ls for the individua.l, that responsi

bili t;t be e:,.ercif:f:d l.y the person holding that :rower of ettorney.

3. In c2.ees t.hcre the patient is not r::cnt31�,.. end physically comp·:

tcnt to mc.ke a decidon, cnd no ;·;ri t ten st,� te!!'.ent e.Yists: that

a concensus of resronsible re:!.�tives have the rcs.F,Ondbility for

the d.:cision.

4. Due to the Hypocratic Oath taken by doctors a.�d the possibility

advisory involvei=nt. 
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Vif<l;ifll/, '.;rnii l Y fr11 : · ·.:

1 f'Ji ,, !' I i \, 1:' 'I 
• i '' Ir" • ,' 

STUDY COMMITTEE CONCr.R�nXG ·L'HE HIGTi:S OP TH� TEkIUNAL:UY ILL 

Good morning : .. r. Chairman and members of the comr.i ttee. 

Ly name is ;.far jorie ]:i.r,gir.s and I represent the Virgir�ia 

Society for Human Life, a Rtatewide pro-life organization 

concerned about the protection of innocent hur.1an life. 

I am here to address various aspects in the rir.hts of the 

terminally ill, one of which is more in line with what you are 

expectirw; and the other at the sucgestion of Secretary Jor::eph 

Fisher and Chairman Cohen. 

rhis past summer a case of infanticide, the deliberate; 

killinr. of an infant took place in Indiana. An otherwise 

healthy baby was born with a congenital throat blockage which 

could have been corrected by ordinary surgery. The parentH, 

help to a newborn infant who then died frol'!l starvation. You 

see that baby was diagnosed as having :iowns 3yndrome. ;{ad he 

not had Downs Syndrome, the ordinary surgery would have been 

standard treatment. �ut he was less than perfect, unable to 

give consent and was incompetent under the law. Downs Syndro:.1e 

is not � terminal disease but lack of food leading to starvation 

is terminal. 

nr111A11 r; (,lif,PTfRS 
� j BlJ.f.)l',:.,H,' J 

t frt(JH•t:'(' 1 

r.1;11: •1. i 

,1 .. l' 1 r1:;:,. 1 · #i:r 1.1:': i1.•c1·f11:1 '.Jtl(IJ·�r 1 !•!,"1�!1f�[f'WJI'{ PO P,r�1] fr•rrt•rn?4flH8(-Jfh· l PlRl{,M;SP,URC PU fi�x !�7-� f 1 �•r- 1 •:. :,·:):.�'J I ' 

I , r . • I •• r; >� : 't:f'ft: .. PJ .,:;r;'..'\" l : 'i, I.;! /i 1 1:''.in1,i! /'-'(;.;� f j Pt wrr,:n" p , .. ! Hr··t J1]1 H<1rPpi 1)',: ?;hi. : f-'.J �- 1 �1
.;:: :·,·.� f,i�·i: 

'i.i·.: ;·1 1 w,r:�i:; . ,f ··1 • '. 1 ,·-11:1d'-'::·;:; 1 1�r1:·;prJ PO Hr.,e�:1Lf· ,n;·�··:'�·l.', •'..itt,:.:;11 '', r .,1:i_: ., 
••.. ,,,,I� I.·: 
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There does not seem to be any provision in Virginia law to 

protect against such an incident from occurring in Virginia. 

Friends of mine who have handicapped children have pointed 

out that in the1r]mowlectge and !:?Xperience, letting handicapped 

infants die by deliberate neglect is so common that the Indiana 

situation is simply, "it's Just becoming visible." 

Realities, attitudes, and perceptions are the intangibles you 

as the study comr.1ittee must also wrestle with. 

We sympathi:r.e with the renl and difficult problems encountered 

by patients, their families, physicians, and the facilities 

involved in caring for those who are dying. We also acknowledge 

isolated cases of abuse in maintaining patients artificially 

beyond reasonable hope and causing ,undue suffering and grief. 

But the norm is not that dramatic illustration of a doctor 

callously keepin� a patient on expensive machines over the 

protests of both patient and family. 

Legislation, which is by nature inflexible cannot deal with 

the increasing options of technological means of medical care. 

Treatment for a terminally ill person, someone who is d�ring 

falls within the domain of caring rather than curing. Virginia, 

yeRrs ago, deferred passage of Death with Dignity legislation 

to study the concept of Hospice as a more positive way to care 

for the dying. Virginia has since passed enabling legislation 

for Hospice. In my own neighborhood in Richmond, Retreat 

Hospital has a Hospice unit. st. Mary's Catholic Hospital 

will have one in January of 198J. Other areas of the state are 

considering Hospice units. 
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Various states have prematurely passed What I call Death 

Criteria laws but there are also states which have defeated such 

laws, most recently Connecticut, the pioneer in the field of 

Hospice. 

Vir�inia's experience with Hospice is still fledglin�. 

Let·� give that concept of caring for the dying the opportunity 

to influence our attitudes without insisting on Death Criteria 

legislation. Introducing Death Criteria legislation would only 
I ( .. .l'-e"-fe. iho..t cleldl1 ;s t�e nr1•'11,l,y (r· .. '-

serve to -aeeentt:l.a.te �he perception tAe,t those with· powe'r have -. 

r�fher- fh,rn c:"'.rt.1A_ fo1� --t �c pcd,�•d's I dfi. 
-ft'!"f-o-bsess-i-efl-w�-ea-th-f'e:ther--than a- concern for--·enhanc in�--

-health-.

There are and will continue to be real problems in treatine 

those who are dying. But no law can alleviate the complexity 

of the human relations involved.which make those situations 

so emotionally trying for everyone involved. 

::..;eath is so final that for society's own protection we should 

insist on care and not upon criteria. 

�arjorie D. Hiegins 
2015 Stuart Avenue 
Richmond, VirF,inia 2J220 
(804) 358-5738
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MEDICAL COLLEGE OF VIRGINIA 

VIRGINIA COM1\10N\VEALTH UNIVERSITY 

MCV Station • Hichrnond, Vir�inia 23298 

Mr. Bernards. Cohen 
Chairman 
Joint Subcommittee Studying 

December 28, 1982 

the Rights of the Terminally Ill 
General Assembly Building 
910 Capital Street 
Richmond, Virginia 23208 

Dear Mr. Cohen and Members of the Joint Committee: 

I feel that the bill that you and your committee have assembled 
misses the real issue which is "informed consent for the terminally 
ill". This issue, most often, takes place in a very special environ
ment, i.e., intensive care units; where, increasingly, decision making 
in regard to the termination of life support is made. 

As I discussed at your committee hearing, we have developed, in 
ICU's, special technology that is equipped to maintain life at increas
ing cost and effort and it is in these special environments that the 
real problem of life termination exists. As technology improves the 
number, surviving on machines will increase. 

What is missing from the act is definition of the mechanism of 
responsibility for creating "the judicially appointed guardian or 
committee of the person or the patient". What structure seeks to find 
the person designated by the patient in his declaration? Who is to 
notify and to act in a defined manner to inform the patient's spouse, 
parent or nearest living relative? Who sets up the decision making 
structure for those without "living wills"? 

What is the character of witnesses at the consultation at the time 
of the life withdrawal decision? Will any witness do? Don't you want 
trained witnesses who are familiar with medical practice and the evalua
tion of the quality of survival for the patient? 

I am sorry, but I do not think "living wills" will solve the 
problem and will create a "field day" for lawyers. 

I feel the law has to take into account the need for a formal 
hospital structure to interact with those that make the decision. 
Again, almost all decision making regarding withdrawal of life support 
takes place in a hospital environment. 

I feel your legislation misses the issue because those on your 
legislative subcommittee have as their personal physicians involved 
doctors operating at a level of contractual, professional and humanistic 
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concern. Unfortunately, this is not the case in many teaching hospitals and is 
particularly a problem with the increasing bureaucratization of patient care in 
intensive care or major support facilities. In these facilities, the physicians 
in charge are frequently unaware of the patient other than as a challenge to the 
efficiency of the life support systems. 

I feel the bill does not take into account the changing character of medical 
practice: This pattern is already changing in Virginia with the proliferation 
of HMO prepaid support programs and may change dramatically in the next decade. 
At the Medical College of Virginia, many of the "service patients" who do not 
have their own private physicians are treated on a rotational basis. From one 
month to the next, there is a new physician or physician team responsible. In 
Sweden today, depending upon the day of the week, you are assigned, in a social
ized system, a totally new physician. The continuity of care or the contractual 
interest of the physician is not something that a patient can take for granted . 

. I point this out to indicate to you that the assumption that humat1isU c or 
lega]t' stic interactions will take plar.e is totr1lly falsP unless you indil:cii:P in
your �11 the need for a formalized structure that makes dialogue betw8eu t\1use 
resporlsible for life withdrawal possible. We have no such structure her� at 
M.C.V., despite my efforts!

I feel that the following mechanisms should be established: 

1. All intensive care units (ICU's) or ICU equivalent, must have a des
ignated informational committee, "Life Support Committee" consisting of a
hospital administrator, the primary care physician of the patient, the ICU
physician, an ICU nurse and a lay representative, i.e., chaplain, trustee,
etc. The goal of this committee is informed consent for life withdrawal.

2. The creation of such committees should be ordained by the State Board
of Health who will ensure their existence and monitor compliance.

3. If a patient, in an intensive care unit, or on life support systems is
considered to be terminally ill by the attending and/or intensive care unit
physician, that a document to that effect be presented to the family.

If the family or guardian so desires, a formal committee hearing regarding 
the situation can be asked for prior to the removal of life support systems or 
the removal of the patient from the intensive care unit to a less adequate 
support environment. 

4. The family, or the guardian of the patient, can, at weekly intervals,
request a meeting with a representative of the rcu "Life Support" committee.
This committee will fully inform the patient's family or representative of
the opinion of the physicians and the staff that the patient is in a
terminal phase and that further maintenance of extraordinary measures are
inappropriate or appropriate for a definite or indefinite time.

5. When a patient is removed from the ICU, the family or guardian is told
in writing, as to the reason for transfer.

The above is a mechanism to assure informed consent.

�allowing the above exchange, the procedure for withdrawal of life support 
r;an bf� r;0nrli.1ctr"d. 
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Outside of ICU's, your bill is adequate because heroic measures to keep 
people alive do not stand a sustained chance without the intensive nursing 

support that is the family or guardian's responsibility. 

6. In regard to physician liability: I feel there should always be the 

safeguard of the courts that if, for any reason, a patient's family or 
guardian feels that life withdrawal was improperly achieved. 

I fear the absolute removal of physician liability as indicated in this 

bill is going to change the mindset of the community which could make withdrawal 
of life support so much easier. I feel that the protection of physicians from 

liability should be implied, but not absolute! 

Please circulate this to other members of the committee. It is my feeling 
that the life termination responsibility for ICU's should be a State Board of 

Health charge akin to certification. 

I commend you for your efforts and would hope to discuss my thoughts about 
this at the legislative hearings and/or individually with you and your committee 
members. 

My best regards, 

Regelson, M.D. 

Professor of Medicine 

WR/e 

CC: Bishop Sullivan 
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LAW, PSYCHIATRY AND PUBLIC POLICY 

UNIVERSITY OF VIRGINIA 

Please reply to: 
SCHOOL OF LAW 

Charlottesville, Virginia 22901 

804-924-7895 

Hary P. Devine 

December 28, 1982 

Division of Legislative Services 
General A.ssembly Building 
910 Capitol Street 
P.O. Box 3-AG 
Richmond, Virginia 23208 

Re: Draft Natural Death Act 

Dear Ms. Devine: 

SCHOOL OF MEDICINE 

Box 100, Blue Ridge Hospital 

Charlottesville. Virginia 22901 

804-921-54�5 

Thank you for sending me a copy of your Committee's 
draft of the Natural Death Act. 

Having lectured to physicians, nurses, and law students 
occasionally on this subject, I am aware of the enormously 
complex moral and legal issues with which your Committee 
has grappled. While I commend you for taking on a problem 
of such scope and I am sure that your efforts will result 
in much-neede.d legislation, I do think the present draft is 
less than ideal. While I would be happy to elaborate on my 
criticisms if you are interested, it seemed important that 
your Committee consider (if they have not already) a few 
issues. It also might be worth distributing to the members 
of the Committee the recently released report of the President's 
Commission for the Study of Ethical Problems in Medicine and 
Biomedical and Behavioral Research, Deciding to Forego Life
Sustaining Treatment (Partial Revised Draft November 1982). 

Most importantly, you have almost wholly isnored the 
problems relating to competency. I say almost because you do 
seem to call for the witnesses to the written (but not the 
oral) declaration to attest to the patient's "sound mind." 
You also seem to require the patient to be an adult. You do 
arrange for the appointment of surrogate decisionmakers where 
the patient is "physically or mentally incapable of communi
cation." Because of these and other minor features of the 
draft, I gather you have considered to some extent this issue 
of competency. More consideration, however, is needed to the 
following kinds of questions. 
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Can an adult capable of comrnunicating, but with no 
developed preferences or values, or incapable of assessing 
his present condition and the treatment options, or incapable 
of understanding how those options advance such values as 
he has, make a valid declaration? 

Gr, is such a person "mentally incapable of communicating," 
thus authorizing a surrogate to make a decision for him? 

As drafted, it is likely under the Act that persons whose 
decisionmaking (as distinct from their ability to communicate) 
is impaired, will make declarations bindinq (to some extent, 
anyway, under Section -----:8) on his physician. 

It also is likely that such a person who does not make 
a declaration, would not have a surrogate act for them. 
Section ---:3, among its other defects, permits the use of a 
surrogate only where ability to "communicate" is totally 
impaired. It also does not authorize anything; it only (anc 
rather unnecessarily) purports to not prohibit certain 
procedures. This language along with that 1n Section --·-: 12 
leaves everything exactly as it now stands under the common 
law and existing guardianship statutes. And I really doubt 
that under existing law any of the surrogates you list have 
the authority to terminate life-sustaining treatment. Even 
if the guardian had otherwise plenary authority over medical 
care of the ward (and many have their authority restricted to 
the ward's estate or to particular medical issues), cases like 
�aiJs�wicz suggest that the guardian nonetheless would need 
specific court approval of such a decision, unless the statute 
specifically authorized such a decision. 

The competency to make a revocation is also ignored. 
While some states specifically authorize an incompetent 
revocation as a safeguard of the patient's right to continued 
treatment, it should be recognized that this impairs the 
patient's right to self-determination, i.e., his right to 
provide in a declaration that his subsequent "incompetent" 
statements should be ignored. 

Similarly, the written declarations executed before the 
onset of the illness should only be relied on if the patient 
is incompetent, or, if competent, he confirms orally his 
intent to be allowed to die. The form of the declaration in 
Section ---:6 obscures this kind of protection. On the one 
hand the second paragraph of the model written declaration 
"directs" the physician to withhold or withdraw services upon 
the physician's rendering a certain diagnosis. On the other, 
the next paragraph suggests that the declaration only be 
honored "[i]n the absence of my ability to give directions." 
In light of the bill's requirement that declarations, �ut not 
revocations "promptly" be made part of the patient chart, it 
is possible that a corrpetent patient who wishes to prolong 
his life will be allowed to die because a recent re-assessment 
of his preferences and competency was not conducted. 
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In practice I really doubt that there is much of a risk 
that will happen, just as I doubt that this draft would assist 
in cases where it is needed, because of the narrow definition 
of "life prolonging procedures" and the overriding ambiguities 
of the co:rnmon law. 

As I will describe in a greater detail later, the Act 
seems to control only "life prolonging procedures" where 
death is imminent even with the procedure. In those instances 
the potential loss of dignity, waste of resources, etc., are 
minimal. Legislation should address the use of life-prolonging 
procedures where with the use of the procedure death from the 
illness is inevitable, but not imminent. So while the harm 
that might be caused by the Act as it now is worded is negligible, 
it is also of little usefulness unless the kind of medical care 
and patients subject to it are changed. Other language in 
Section ---:3 and Section ---:12 also contributes to renderir.g 
this Act worthless. 

A few less important points also should be considered: 

1) Surrogate decisionmakers should be given a standard
of decisionmaking, e.g., an elaboration of the "best interests" 
or "substituted judgment" standards. The usual formulation of 
the latter favors rcth more than those of the former. 

2) Multi-disciplinary review panels ought to be used
to advise or decide in cases where competency is doubtful or 
diagnosis uncertain. Specific legal effect should be assigned 
to their decisions or those of surrogates who receive their 
approval. 

3) Section ---:11 should discuss withdrawal of services.

4) Consistent terminology should be employed throughout
definitions of "qualified patient", "terminal illness", and 
"life-prolonging procedure," and the model declaration. 
In particular, the definition for life prolonging procedure 
(LPP) is so qualified as to render the Act of little usefulness. 

The Act only permits withholding or withdrawal of a LPP. A 
LLP is paradoxically defined as a procedure for prolonging life 
("the dying process") where death is "imminent whether or not 

such procedure . . .  is utilized." Given the restrictiveness of 
this definition, most of the definition of "terminal illness" 
goes without saying. The important conditions of teinr a 
"qualified patient", e.g., ccmpeter.c� having reached the age of 
18, etc. , are orni tted. Only the exclusion of pregnant women 
is really significant. 

5) Section ---�9's consideration of insurance shoul�
address accidental death coverage and incentives in health 

insurance that might promote the use of declarations. For 
example, an insurance company might offer coverage at a lower 
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premium to "qualified patients." the prePlium for non-declaring 
patients would rise correspondingly. I would prohibit such 
incentives for a variety of reasons, despite the fact that to 
do so may force the insured declarant to pay for the treatment 
he will never want and may have strong moral objections to. 

6) What effect does the somewhat unusual hortatory
language in Section ---:1 have? How does "the General 
Assembly hereby declares that the laws. . . shall. . . " fit 
with Section ---:12's " . . . shall not impair any existing 
rights or responsibilities." Particularly with regard to 
patients incapable of giving near-contemporaneous informed 
consent to "the provision or the withholding or withdrawal of 
life-prolonging medical procedures," I am, as I have said 
earlier, concerned that you have left matters worse than they 
now stand, controlled by common law and judicial interpretation 
of the guardianship statutes but with many health care provi
ders believing that your act immunizes them from liability. 

There are, I think, solutions to these problems. For 
example, Section 11-9.1 could be amended to clearly allow 
durable powers of attorney which cover health care decision
making, and which can be triggered by a disability, terminal 
illness, etc. 

Section 37.1-134.2 might be amended to include judicial 
authorization of DNR, "no code" "slow code" or other orders 
to which the patient is unable to consent, at least where a 
terminal diagnosis is present. 

In any event, I hope you find my comments helpful. 
Please let me know if I can assist you in any way. 

WJS/ls 

Sincerely yours, 

,, // ··Y--' � t � -- ·� � /Cc,_....C� C ·--·1·

Willis J. Spaulding, 
Director, Mental Health aw 
Training and Research Center 
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Mary P. Devein, Esquire 

Division of Legislative Services 

Post Office Box 3-AG 

Richmond, Virginia 23208 

Dear Ms. Devine: 

VSHL 
December 29, 1982 

Enclosed you will find a letter to the members of the Study Committee 

on the Rights of the Terminally Ill. I would appreciate your sending 

a copy to the committee members. 

Thank you for your cooperation. 

mhd 
Enclosure 

cc: Mrs. Lena R. Harknett 

Sincerely, 

Margaret H. Disney 

Office Secretary 
Virginia Society for Human Life 
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TO: 

SUBJECT: 

APPENDIX B6 

VIRGINIA SGlClET'1 FOR �!_,MAN L!Fi: 

VSHL 
1 i\Jorth Fifth St. • Richrrona, Virginia 232i9 

Telephone 2fJ4/782-9774 

December 29, 1982 

Members of the Study Committee on the Rights 
of the Terminally Ill 

Comments on the proposed bill "Natural Death Act 
of Virginia" 

Dear Committee Member: 

It has long been the policy of the Virginia Society for Human 
Life to oppose the establishment of a legal document that would mandate a 
death policy. The Board of Directors of VSHL will study the proposed "Na
tural Death Act" in depth at its meeting in early January. 

In the meantime, we have reviewed the latest draft under discussion 
and have some very serious reservations regarding 

1. Revocation. Medical history is full of instances
where a person is ill, unable to communicate and yet
aware. That person would be in no position to revoke
his declaration if he so desired.

2. Immediacy of death. Medical history is also replete with
cases where death was considered imminent by a doctor
or doctors. Yet the patient improved and was able to
return to a relatively normal existance.

3. Consultation. There is no requirement for second
medical opinions in all cases.

4. Terminal illness. The definition of terminal illness is
vague and open to many interpretations. All of us could
be considered to be terminal in our race through the stages
of life. It can even be said with accuracy that when we
begin to exist, we begin to die. Many of us have illnesses
which are incurable but controllable with proper artificial
means -- diseases such as diabetes, lupus, multiple sclerosis,
and perni.cious anemia, to name just a few. There is no pro
vision in the act for the continuation of treatment for the
existing "terminal illness" when a person is hospitalized
for a separate and distinct medical problem.

- AFFILIATED CHAPTERS -
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5. Vulnerability of a physician who provides heroic
measures. Nothing in the draft protects a physician
who by his own medical determination coupled with a
respect for human life - orders what might be con
sidered extraordinary measures for a patient.

6. Vulnerability of a patient who has not made a
declaration. If the Natural Death Act becomes a law
of the Commonwealth, then physicians of patients who
have not signed a declaration may become overcautious
about discontinuing treatment at the appropriate time,
thereby causing excessive hardship and expense for
patient and family.

7. Pressure on the patient. There is throughout the pro
posed act, including the policy statement the implied
notion that a terminally ill person who does want extra
ordinary means used is engaged in a somewhat demeaning
action that causes loss of dignity and gives him only a
precarious and burdensome existence. The act can be read
by the elderly and/or seriously ill as a subtle document
of self-rejection. The elderly are encouraged to fashion
an image of themselves as not being useful or as being a
burden on the rest of society. Thus, the act could serve
as a cover-up or hindrance to the proper care of the
elderly, the seriously ill, and especially the dying.

8. Alteration of physician responsibility. Doctors should
be using their medical expertise to examine each patient
on a case-by-case basis. Under the act, however, physicians
may feel constrained by the legal limitations of the de
clarations and the law surrounding them and discontinue
treatment too soon. Inevitably, some patients will die who
might have recovered.

9. Descriptive terms of treatment. The terms natural and
lrtificial when applied to treatment seem to us to be open
to many interpretations. In actual fact, it could be said
that almost all hospital treatment could be described as
artificial regardless of its simplicity. It would seem to
us that there is a great difference between ordinary artificial
means and �xtraordinary artificial means.

- AFFILIATED CHAPTERS -
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10. Lack of informed consent. The "extraordinariness"
of extraordinary means is determined by actual, factual
circumstances. What the "declaration" does is convert
a choice in the future to a choice in the present, long
before one has met the real circumstances, much less
thoughtfully considered them. Signing such a document
is not unlike signing a blank check.

11. Food and sustenance. The addition to the draft of the
clause providing for the withdrawal of food or sustenance
causes us great concern. The refusal of man's basic
nutritional need is viewed by us as a form of suicide.

12. No demonstrated need. Legally, patients already have the
common law right to refuse extraordinary care, which is
at issue in this type of legislation. There has been
demonstrated no compelling need for a statutory declaration.
We are aware of the physician fear which has been engendered
by the wide publicity given to the "hard" cases make bad
law. Also, given the complexity of the wording of the
proposed act, there could well be a proliferation of court
cases, serving only to increase, not diminish, physician
fear.

13. Final result. And finally, despite the disclaimer, the
proposed bill is a foot in the door toward euthanasia.
The idea of this legisla�ion was originated by the Right
to Die Society, well known to be the right arm of the
Euthanasia Educational Society. The eventual aim of
these groups is to legalize all kinds of euthanasia with
the handicapped, the unwanted and the burdensome as
special targets. They have stated on innumerable oc
casions that they c�n't push for active euthanasia at
this point because of the objections on the part of the
medical profession, legislators and the public. They hope
by seemingly innocuous efforts such as living will legis
lation gradually to erode such opposition and pave the way
for their final aim.

We realize that the intent of this committee is not that 
of the pro-euthanasia people. The results, however, might 
well be in keeping with their goals. 

-- Aff!UATED l'.HAPTrns --
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In suamary, it appears to us that the enactment of this type 
legislation may result in more problems than it will solve. It is virtually 
impossible to write a bill comprehensive enough to cover the special cir
cumstances of each patient's medical condition, which would be essential 
for the practice of good medicine and good law. 

LBR/mhd 

Lena R. Harknett 
9517 Cragmont Drive 
Richmond, Virginia 23229 
Tel: 804/740-1084 

Lena R. Harknett 
Co-Chairman Legislative Committee 
Virginia Society for Human Life 
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While believing that withdrawal of 1 ife-saving equipment is 
permissible when it is extraordinary and would only uselessly prolong 
the dying state without hope of recovery or any benefit, and that the 
individual may so choose this, and granting that the state has a 
necessary concern in such matters, we still oppose the proposed Natural 
Death Act. We oppose it basically because we can see no need for it 
and are concerned that an unnecessary law regulating a complicated 
situation can make the situation far worse. What does the proposed 
legislation permit that is not already allowed? Under comrron law 
there is a right to refuse treatment (Satz vs. Perlmatter; Eichner vs. 
Dillon 1980; Karen Quinlan Case, New Jersey Supreme Court 1976) and 
physicians can effectively withdraw emergency medical treatment by the 
order "Do not resuscitate11 (DNR) (Massachusetts Appel late Court, 
1978, 1982). 

The proposed bill does not use the traditional terms 11extra
ordinary 11 and "ordinary" leaving room for vagueness in what treatment 
can be stopped. The bill does not define 11artificial11 which could 
cover everything from eye-glasses to herrodialysis. The fact that a 
life procedure would only serve to postpone the moment of death does 
not help unless it applies to a person in the dying state. Otherwise 
a person on dialysis could qualify since he would die if he did not 
get the treatment, also a person who is a diabetic would qualify since 
he would die without his insulin. 

Another problem we have with the Act is the written declaration 
of the patient which is a living will even though the words are not 
used. The great majority of patients are unlikely to ever execute such 
a declaration and physicians may be reluctant to withdraw or withhold 
1 ife-sustaining equipment without an official directive. Presently 
such matters are dealt with by the attending physician and the pateint 
and if he is comatose, then by his nearest kin. We cannot see how this 
proposed declaration would help. On the contrary it may well be a 
hindrance. 

Finally, we oppose any legislation dealing with the withholding 
of 1 ife-sustaining equipment which does not guarantee that required 
medical and surgical procedures be given to infants born with severe 
handicaps so that what happened in Bloomington Hospital in Indiana with 
Infant Doe will never happen in the Commonwealth of Virginia. 

Most�ollf� 
Bishop of Ari ington 
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1600 Westbrook Avenue • Richmond, Virginia 23227 
Telephone (804) 264-6000 

We the undersigned residents and/or friends of Westminster-Canterbury House, 
Richmond, Virginia do hereby affirm our support of the Natural Death Act of 
Virginia designed to enable persons of sound mind to instruct medical 
authorities to withhold heroic life support measures thereby ensuring a 
peaceful death with dignity. Furthermore, we encourage others, particularly 
the elected members of the Virginia General Assembly to promote and enact 
this measure with all possible haste. 
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We the undersigned residents and/or friends of Westminster-Canterbury House, 

Richmond, Virginia do hereby affirm our support of the Natural Death Act of 
Virginia designed to enable persons of sound mind to instruct medical 
authorities to withhold heroic life support measures thereby ensuring a 
peaceful death with dignity. Furthermore, we encourage others, particularly 
the elected members of the Virginia General Assembly to promote and enact 
this measure with all possible haste. 
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1600 Westbrook Avenue • Richmond, Virginia 23227 

Telephone (804) 264-6000 

We the undersigned residents and/or friends of Westminster-Canterbury House, 

Richmond, Virginia do hereby affirm our support of the Natural Death Act of 
Virginia designed to enable persons of sound mind to instruct medical 
authorities to withhold heroic life support measures thereby ensuring a 
peaceful death with dignity. Furthermore, we encourage others, particularly 

the elected members of the Virginia General Assembly to promote and enact 
this measure with all possible haste. 
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1600 Westbrook Avenue • Richmond, Virginia 23227 
Telephone (804) 264-6000 

We the undersigned residents and/or friends of Westminster-Canterbury House, 
Richmond, Virginia do hereby affirm our support of the Natural Death Act of 
Virginia designed to enable persons of sound mind to instruct medical 
authorities to withhold heroic life support measures thereby ensuring a 
peaceful death with dignity. Furthermore, we encourage others, particularly 
the elected members of the Virginia General Assembly to promote and enact 
this measure with all possible haste. 
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Canterbury 
1600 Westbrook Avenue • Richmond, Virginia 23227 
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January 3, 1983 

We the undersigned residents and/or friends of Westminster-Canterbury House, 
Richmond, Virginia do hereby affirm our support of the Natural Death Act of 
Virginia designed to enable persons of sound mind to instruct medical 
authorities to withhold heroic life support measures thereby ensuring a 
peaceful death with dignity. Furthermore, we encourage others, particularly 
the elected members of the Virginia General Assembly to promote and enact 
this measure with all possible haste. 
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We the undersigned residents and/or friends of Westminster-Canterbury House, 
Richmond, Virginia do hereby affirm our support of the Natural Death Act of 
Virginia designed to enable persons of sound mind to instruct medical 
authorities to withhold heroic life support measures thereby ensuring a 
peaceful death with dignity. Furthermore, we encourage others, particularly 
the elected members of the Virginia General Assembly to promote and enact 
this measure with all possible haste. 
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January 11, 1982 

C. Torrence Armstrong, Esquire
Boothe, Prichard & Dudley
Post Office Box 1101
Alexandria, Virginia 22313

ThoD2s �. Barham, Esquire 
Ear�a�, P�digan, Suiters & Brown 
Post Office Box 966 
Arlington, Virginia 22216 

Ge...'""ltler:ien: 

Re: Alexandria Hospital v. McLellan 
Chancery No. 13009 

FRA!'.'KLJ�· P. EAL"� 
JuCft Rciircd 

Courthouse 
�20 King Street 

Alexandria, \'ir�ir:ia 22314 

(703) E38-4123

This petition is filed pursuant to the provisions of§ 37.1-134.2 
of the Code of Virginia •. The petitioner prays that the Court authorize such 
medical treatment as may be necessary to sustain the life of Andrew McLellan. 
The petition alleges that A.'""ldrew McLellan and his wife wish to withdraw him 
from further life sustaining treatment, which will result in his death and 
that neither he nor P.rs. HcLellan are capable of giving informed consent to 
the withdrawal of said treatment. 

It is clear from the evidence presented at the hearing of this cause 
on January 7, 1982, that Hr. McLellan is gravely ill and that the prognosis 
for his recovery is ponr. He is presently receiving respiratory therapy and 
kidney dialysis, without both of �hich he cannot survive. He has expressed 
his �ish to discontinue all life sustaining efforts and to die. The issue 
before the Court for decision is �hether he is capable of making this dete�
r::ination. 

Under the provisions of§ 37.1-134.2 the court may authorize treatmen: 
only "upo:1 finding on the basis of clear and convincing evidence tha.t the per
son is i:1cor::petent or incapable as so alleged and that the proposed treatoent 
.( ,li 11 II 

-S �Cw ca y necessary. 
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It is �ithout question that the present treatment is medically 
necessary for the preservation of Mr. NcLellan's life. On the issue of his 
co�petence, it is the opinion of the Court that the evidence falls far short 
of the required burden of proof. The petitioner has failed to prove 
Mr. HcLellan's incompetence by clear and convincing evidence. The evidence, 
taken as a whole, demonstrates that Mr. McLellan is in command of his mental 
faculties and is legally competent. It shows further that he has made an 
informed judgment, and is fully cognizant of the consequences of his proposed 
actions. Having reached this conclusion, the Court must decline to grant the 
relief sought by the petitioner and will dismiss the petition. 

Although the dismissal of the petition effectively terminates this 
matter, it s�ems appropriate to comment on an issue that was ·raised at the 
hearing dealing with Mr. McLellan's right to discontinue further medical efforts 
to prolong his life. It is obvious that termination of the life sustaining 
efforts of the medical care providers will result in his death. Having found 
him legally competent and sufficiently informed to make an informed judgment, 
does he have the right to discontinue further medical treatment, when to do so 
will surely result in his death? 

There are no Virginia appellate decisions which provide direction on 
this question. Nor has the Legislature enacted legislation on the subject. 
Accordingly, the Court must look for guidance to other jurisdictions which have 
considered this question. The compelling need for prompt decision in this case 
prohibits the Court from writing an exhaustive opinion analyzing the complex 
social, ethical and legal issues involved. The Court has, however, read all 
of the legal authorities cited by counsel, as well as others disclosed by its 
own research. 

The Court is most impressed with the rationale of the decisions in 
Superintendent of Belchertown v. Saikewicz, Mass., 370 N.E.2d 417 (1977) and 
Satz v. Perlmutter, Fla., 362 So.2d 160 (1978). It is the opinion of the Court 
that Y�. McLellan has the legal and moral right to make this decision. He has 
the unfettered right to control his own destiny. A competent, adult patient 
has the right to refuse treatment for himself, and if he has this right, he has 
a concomitant right to discontinue such treatment, in the absence of a compelling 
state interest to the contrary •. In this case, the Court is of the opinion that 
the state's interest in preserving life, protecting innocent third parties, 
preventing suicide and maintaining the ethical integrity of the medical practice 
is overborne by Mr. McLellan's constitutional right of privacy and his right 
to individual free choice and self determination. 
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Mr. Barham is requested to prepare an order dismissing the petition 
for the reasons stated herein. have it duly endorsed by Mr. Armstrong and 
present same to the Court for entry. 

Very truly yours. 

AHG :jk 
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2 A BILL to amend the Code of Virginia by adding in Chapter 12 
3 of Title 54 an article numbered 7.1, consisting of 
4 sections numbered 54-325.8:1 through 54-325.8:13, 
5 establishing the Natural Death Act of Virginia; 
6 penalties. 

7 

8 Be it enact�d by the General Assembly of Virginia: 

9 1. That the Code of Virginia is amended by adding in 

10 Chapter 12 of Title 54 an article numbered 7.1, consisting 

11 of sections numbered 54-325.8:1 through 54-325.8:13, as 

12 follows: 

13 Article 7.1. 

14 Natural Death Act. 

15 § 54-325.8:1. Policy statement; short title.--The 

16 General Assembly finds that all competent adults have the 

17 fundamental right to control the decisions relating to their 

18 own medical care, including the decision to have medical or 

19 surgical means or procedures calculated to prolong their 

20 lives provided, withheld or withdrawn. 

21 The General Assembly further finds that the artificial 

22 prolongation of life for persons with a terminal condition 

23 may cause loss of individual dignity and secure only a 

24 precarious and burdensome existence, while providing nothing 

25 medically necessary or beneficial to the patient. 

26 In order that the dignity, privac_y and sancti � __ of 

27 persons with such conditions may be respected even after 

, 
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1 they are no longer able to participate actively in decisions 

2 concerning themselves, the General Assembly hereby declares 

3 that the laws of the Commonwealth of Virginia shall 

4 recognize the right of a competent adult to make an oral or 

5 written declaration instructing his physician to wi thh(?_!_s!_<?_� 

6 withdraw life-prolonging procedures or to designate_another 

7 to make the treatment decision for him, in the event such 

8 person is diagnosed as suffering from a terminal condition. 

9 The provisions of this article shall be known and m��

10 be cited as the "Natural Death Act of Virginia." 

11 § 54-325.8:2. Definitions.--As used in this Act:

12 "Attending physician" means the primary physicia� __ whq_ 

13 has responsibility for the treatment and care of the 

14 patient. 

15 "Declaration " means (i) a witnessed document in 

16 writing, voluntarily executed by the declarant in accordance 

17 with the requirements of§ 54-325.8:3 or (ii) a witnessed 

18 oral statement, made by the declarant subsequent to the time 

19 he is diagnosed as suffering from a terminal condition and 

20 in accordance with the provisions of§ 54-325.8:3. 

21 "Life-prolonging procedure" means any medical 

22 procedure, tre�tment or intervention which---1l..l_ utilizes 

23 mechanical or other_artificial means_to sustain,_ restore_�; 

24 supplant a spontaneous_vital function_or_is otherwise_of 

25 �uch a nature as to aff9_!d a -�tient no r_easo�3ple 

26 expectation of recovery from __ a_ terminal condition_ and __ (ii-1

27 when applied to a patient in a terminal condition, would 

28 serve only to prolong the dying process. 

? 

"Life-prolonging 
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1 E_!'ocedure" shall not include the administration of 

2 medication or the performance of any medical procedure 

3 deemed necessary to provide comfort care or to alleviate 

4 pain. 

5 "Physician" means a person licensed to practice 

6 medicine in the Commonwealth of Virginia. 

7 "Qualified patient" means a patient who has (i} made a 

8 declaration in accordance with this Act and (ii) been 

9 diagnosed and certified in writing by the attending 

10 physician, (and, in any case where the patient is comatose, 

11 incompetent or otherwise physically or mentally incapable of 

12 communication, by one other physician who has examined the 

13 patient} to be afflicted with a terminal condition. A 

14 patient who is known by the attending physician to be 

15 pregnant shall not be deemed a qualified patient during the 

16 term of the pregnancy. 

17 "Terminal condition" means a condition caused by 

18 injury, disease or illness from which, to a reasonable 

19 degree of medical certainty, (i) there can be no recovery 

20 and (ii) death is imminent. 

21 "Witness" means a person who is not a spouse or blood 

22 relative of the patient. 

23 § 54-325.8:3. Procedure for m�ki�declarati��L

24 notice to physician.--Any competent_�9ult may, at any _ti�� 

25 make a written declaration directing the withholding or 

26 withdrawal of life-prolonging procedures in the event such 

27 person should have a terminal condition. A written 

�28 declaration shall be signed by the declarant in the presence 
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1 of two subscribing witnesses. An oral declaration may be 

2 made by an adult in the presence of a physician and two 

3 witnesses by any nonwritten means of communication at any 

4 time subsequent to the diagnosis of a terminal condition. 

5 It shall be the responsibility of the declarant to 

6 provide for notification to his attending physician that a 

7 declaration has been made. In the event the declarant is 

8 comatose, incompetent or otherwise mentally or physically 

9 incapable, any other person may notify the physician of the 

10 existence of a declaration. An attending physician who is 

11 so notified shall promptly make the declaration or a copy of 

12 the declaration, if written, a part of the declarant's 

13 medical records. If the declaration is oral, the physician 

14 shall likewise promptly make the fact of such ·declaration a 

15 part of the patient's medical record. 

16 § 54-325.8:4. Suggested form of written 

17 declaration.--A declaration executed pursuant to this Act 

18 may, but need riot, be in the following form, and may include 

19 other specific directions including, but not limited to, a 

20 designation of another person to make the treatment decision 

21 for the declarant should he be (i) diagnosed as suffering 

22 from a terminal condition anq__{j.�omatose, incompetent o� 

23 otherwise ment�lly or physically inc�able of communicati<?_!!
_:_

24 Should any other specific directions_be __ held_to be_invalid, 

26 Declaration made this day of 
----

27 (month, year). I ' ������--�'�w_i_l_l_fully and 

28 voluntarily make known my desire that my dying shall not be 

4 
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l -�;-_ti ficially prolonged u11der the circumstances set forth

4 my attending physician has determined that there can be no 

5 recovery from such condition and my death is imminent, where 

6 the application of life-prolonging procedures would serve 

7 only to artificially prolong the dyi�rocess, I direct 

8 that such procedures be withheld_or withdrawn, and that I be 

9 permitted to die naturally with only the administration of 

10 medication or the performance of any medical procedure 

11 deemed necessary to provide me with comfort care or to 

12 alleviate pain. 

13 In the absence of my ability to give directions 

14 regarding the use of such life-prolonging procedures, it is 

15 my intention that this declaration shall be honored by my 

16 family and physician as the final expression of my lega� 

17 right to refuse medical or surgical treatment and accept the 

18 consequences of such refusal. 

19 I understand the full import of this declaration and I 

20 am emotionally and ment�llY_competent to make this 

21 declaration. 

22 

23 

24 

27 The declarant is known to me and I believe him or her 

28 to be of sound mind. 

29 

5 
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2 

3 

4 

5 

6 

9 § 54-325.8:5.

Witness 

Witness 

(Appendix D Continued) .. 
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Revocation of declaration.--A 

10 declaration may be revoked at a!!Y time by__the declarc1.n_t __ :, �) 

11 by a signed, dated writing; or ( ii)--12.Y physical can:�ebl:.c:<_t _i_ ,)l, 

12 or destruction of the declaration by the declarant __ or 

13 another in his presence and at his direction; or {iii} _b_y __ an 

14 oral expression of intent to revo_k_e_. __ A_n_y such_�voca_";�_on 

15 shall be effective when communicated to the attending 

16 physician. No civil or criminal lj.ability ?h�l_l__!?e __ i_mpo�E:_Si 

17 �on any person for a failure to_ act UQ__sm a revocation 

18 unless that person has_ actual knowledq_e of_such revocation: .. 

19 § 54-325. 8: 6. P�ocedure in abs_ence of_��-c l�ratJ_?nLJ1_<:> �---------

20 12resumption. - -Nothing__l_Q___'!:_hi s __ Act s��l l be _ construed _.:Ln __ §l_r_'lY 

21 �anne_r to prevent the w� thholding or the wi thdraw�c,-� 

22 _life-12rolonging proce?_l_!_res_from an adl!.l!_patient wi th __ a 

23 terminal condition who { i) is comatose,_ incom12etent _ or 

24 otherwise physica�ly or mentally__incapable of communication 

26 Act, _ _Eiovided_there is consultation_ and _agr�ement_for_ the

29 individuals, in tJ1e fol lowing orde1 of priority if no 
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1 il}dividual in a prior class is reasonably available, willj_� 

2 and competent to act: 

3 1. The judicially appointed guardian or committee of

4 the person of the patient if one has been appointed. This 

5 paragraph shall not be construed to require such appo_intm�_11_t:: 

6 in order that a treatment decision can be made under this 

7 section; 

8 2. The person or persons designated by the patient lE

9 writing to make the treatment decision for him should he_be 

10 diagnosed as suffering from a terminal illness; or 

11 3. The patient's spouse; or

12 4. An adult child of the patient or, if the patient

13 has more than one adult child, by a majority of the children 

14 who are reasonably available for consultation; or 

15 5. The parents of the patient; or

16 6. The nearest living relative of the patient.

17 In any case where the treatment decision is made_� 

18 person specified in paragraph 3, 4, 5, or 6, there shall be 

19 at least two witnesses present at the time of the 

20 consultation when the treatment decision is made. 

21 The absence of a declaration by an adult patient shall 

22 not give rise to any presumption as to his intent to consent 

23 to or refuse life-prolonging procedures. 

24 1__54-325. 8: 7. Transfer of patient. --An attending 

25 physician who refuses to comply with the declaration of a 

26 qualified �!lent or the treatment decision of a��-9n 

27 9,e_5.1:_9!�?_t�s!_�_!!!_a�e__!:.l:ie decisi�n__Jj_) b_y the declarant_ in his 

28 declar_ation_ or_ LiiJ £ltrsuant to_§ __ 58-325. 8_: 6 __ shall_ make __ a 

7 
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1 reasonable effort to transfer the patient to another 

2 physician. 

3 § 54-325.8:8. Immunity from liability; burden of 

4 proof; presumption.-- A health care facility, physician or 

5 other person acting under the direction of a physicia!:1. '.?}ml� 

6 not be subject to criminal prosecution or civil liab_�-L�.t:.y cJL· 

7 be deemed to have engaged in unprofessional conduct as a 

8 result of the wi thholdi!:!9_ or. the __ wi thdrawal_ of 

14 P.!"5'Vided in § 54-3��L f3 __ :.6 __ s}:1�1:h_ _ _!!<:?_!: ����.PJ es;!_ to. _s;.rimin_a_1 

15 PESsecution_or civil. __ liabilit_y_for_such _action. __ 

16 The ...P.£..OVisions of __ this secti_on_shall __ �ply unless.it is 

17 shc,wn �a_pJe_£onderance _of_ the __ evidence_that __ the_pBrson 

18 aut.h_o�i�_i_;19 _<n: __ effectuating __ the _w.i thholding or_ withdrawal of 

20 A declaration made in 
- . -- . - - - ·  . ---

21 accorda_n:S:�.--�i_th tl:1:� :=., __ �ct shall be pres�m':?d to have been made

23 § 54-325.8:9. Willful de_�tr:uction, con�ealme_!1t, et_c. 

25 willfully_conceals, cancels,_defaces,_ obliterates, or 

27 consent_or who_falsifies or forges a.revocation of the 

28 dee laration_ of another, _thereb_y causi� life-P.ro).on�n_g 
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1 :erocedures to be utilized in contravention of the previou.§_Jy 

2 expressed intent of the patient shall be guilty of a Class 6 

3 felony. 

4 Any person who falsifies or forges the declaration of 

5 another, or willfully conceals or withholds personal 

6 knowledge of the revocation of a declaration, with the 

7 intent to cause a withholding or withdrawal of 

8 life-prolonging procedures, contr� to the wishes of the 

9 declarant, and thereby, because of such act, directly causes 

10 life-prolonging procedures to be withheld or withdrawn and 

11 death to be hastened, shall be guilty of a Class 2 felony. 

12 § 54-325.8:10. Mercy killing or euthanasia 

13 prohibited.--Nothing in this Act shall be construed to 

14 condone, authorize or approve mercy killi�or euthanasia, 

15 or to permit any affirmative or de�iberate act or omission 

16 to end life other than to permit the natural process of 

17 dying. 

18 § 54-325.8:11. Effect of declaration; suicide; 

19 insurance; declarations executed prior to effective 

20 date.--The withholding or withdrawal of life-prolonging 

21 procedures from a qualified patient in accordance with the 

22 P..!:_9Visions of this Act shall not, for any purpose, 

23 constitute a suicide. Nor shall tl;le making of a declarati..9_!� 

24 �suant to this ��t affect the saJ�---2.!:?�urement or 

25 issuance of any policy_of life insurance,_nor shall_it_b� 

26 de��med to modify the terms of an existing poli<:.Y_�% __ _1_�-f� 

27 ip.surance. ___ No polic__y_of___J.j._fe _ insurance shall b�---l�_gally 

28 im..P_aired or invalidated by the withholding or withdrawal of 

9 



(Appendix D Continued) 
LD5189440 

1 life-prolonging procedures from an insured qualified 

2 patient, notwithstanding any term of the policy to the 

3 contrary. A person shall not be required to make a 

4 declaration as a condition for being insured for, or 

5 receiving, health care services. 

DS 19961 

6 The declaration of any qualified patient made prior to 

7 the effective date of this Act shall be given effect as 

8 provided in this Act. 

9 § 54-325.8:12. Preservation of existing rights . .:_�'I'._�� 

10 provisions of this Act are cumulative with existing law 

11 regarding an individual's right to consent or refuse to 

12 consent to medical treatment and shall not impair any 

13 existing rights or responsibilities which a health care 

14 provider, a patient, including a minor or incompetent 

15 patient, or a patient's family may have in regard to the 

16 withholding or withdrawal of life-prolonging medica� 

17 procedures under the common law or statutes of the 

i8 Commonwealth. 

19 § 54-325.8:13. Severability.--If any provision of this

20 Act is held invalid, such invalidity shall not affect other 

21 E_Eovisions of the Act which can be given effect without the 

22 invalid provision. To this end,the provisions of this Act 

23 are severable. 
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