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House Joint Resoluttion No. 3 of the 1983 Acts of Assembly directed the Virgima Code
Commussion to make a careful study of Chapters 1 and 2 of Title 13.1 of the Code of Virgmma
and report its findings 1n the form of a revision of such chapters to the Governor and General
Assembly Pursuant to such mandate, the study has been completed and a revision of those
chapters 1s included in this report.

The study resolubon was mmitially brought to the attention of the 1983 General Assembly by
Mr. Speaker Philpott and Delegate Mornson who were both interested i The 1983 Revised
Mode! Business Corporation Act that was being proposed by The Commuittee on Corporate Laws
of the Amenican Bar Association’s Section of Corporation, Banking and Business Law The
Virgmia study pursuant to House Joint Resolution No 3 was continued from 1983 to 1984 m
order to allow the Code Commission and interested parhes the opportumty to review additonal
changes that were being made by the American Bar Association to its model bill

Mr Allen C Goolsby, III, Esq served as the chmef draftsman of the revision of the Stock
Corporation Act and was advised by Mr George B Gibson, Esq. and Mr John W Ruely, Esq, all
three of whom are with the Richmond law firm of Hunton and Wilhams C Willhiam Cramme’,
III, Esq., Senior Attorney with the Division of Legislative Services, provided the staff support for
this project, assisted Mr Goolsby in his drafing and drafted the revision to the Virgima
Non-Stock Act. Joan W Smuth, of the Division provided admmstratwve and techmcal support

Those responsible for prepanng the drafts were assisted by representatives of the following
the State Corporation Commussion, the Virgima State Bar and the Virgimia Bar Association Mr F
Claiborne Johnston, Jr, Esq, Mr Stephen R Larson, Esq, and Mr Thomas C Brown, Jr., Esq.,
representing the bar associations, assisted the Commussion m 1ts efforts These representives and
many others regularly attended Commission meetings and further advised the Commussion Copies
of proposed chapter drafts were hberally distributed to and comments requested from, the
groups and individuals having substantial interest in the corporation laws of the Commonwealth



The revision of Chapters 1 and 2 of Title 131 of the Code of Virgimia, which was referred to
as the “Virgima Draft” throughout the Comrmussion’s meetings 1n order to distinguish the revision
from current law, follows this text as Appendix 1| While the Virgmma Draft represents a
complete rewnite of the Stock Corporaton Act with conforming amendments to the Non-Stock
Corporation Act, the principal changes include

1 The adoption of a statutory standard of conduct for directors

2 A new arhcle requinng a special shareholder vote for significant transactions between a
corporation and any holder of more than ten percent of its votng shares unless the transaction
has been approved by an independent board of directors or the other shareholders will receive
a “fair pnice” for their shares

3. For corporations with more than thirty five shareholders only the Chairman of the Board,
the President and the Board of Directors may call a special meeting of the shareholders unless
the articles of incorporation or bylaws provide otherwise For closely held corporations, the
holders of twenty percent of the outstanding shares may call a special meeting unless otherwise
provided 1n the articles of mmcorporation

4 For major corporate transactions the affirmative vote of more than two-thirds of the
outstanding shares will sthll be requred A corporation will have the authonty to amend to
articles of mcorporation to reduce the required vote to any level which shall not be less than a
simple majority of those present and entitied to vote at a meeting at which a quorum exists

5 A corporation will be allowed to provide I its articles of incorporation that directors may
be removed only for cause

6 Par value, stated capital, capital surplus and treasury shares are some of the traditional
concepts that are eihminated

7 The role of the Clerk of the State Corporation Commussion 1s essentially unchanged and
the limited review of any order entered by the Commuission will remain entact

8 Approval by the shareholders of the surviving corporation in a merger will no longer be
required if the increase in the number of outstanding voting shares is less than twenty percent.

9. In a denivative suit the court will have statutory authonty to appomnt a committee of two
or more disinterested directors or other disinterested persons to determune whether continuation
of the suit 1S 1n the best interest of the corporations On the basis of the commuittee’s report the
court may elect to dismiss the proceeding

Cross-reference tables follow the Virgimia Draft, appeanng as Appendix 2 to this report, and
mdicate the equivalent sechons in the proposed new chapters of Title 13.1 to those in present
chapters 1 and 2 of Title 13.1 and vice versa

Because the concept of par value was ehminated by the Virgma Draft, changes mn Title 581
were necessary. Traditionally, charter, entrance and annual registration fees and annual
franchise taxes of stock corporations had been based on the amount of maximum authorized
capitol stock The Virgimia Draft changes that concept and bases those fees and taxes on number
of authonzed shares of a stock corporation This change necessitated amendments to Chapter 28
of Title 581 of the Code of Virgimia and those changes are reflected 1n a separate draft which
appears 1n Appendix 3 of this report

The last attachment to this report, Appendix 4, 1s the Virgma Bar Association’s and the
Virgima State Bar’s comments to the Virgmmia Code Commission’s proposed revision of the
Virgima Stock Corporaton Act The Code Commussion has mncluded ths jomnt bar committee
review of the proposed revision without comment

The Virsima Code Commission recommends that the General Assembly enact legislation at
the 1985 Session to effect this revision

Respecttully submutted,
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CONCURRING OPINION OF SENATOR

DUDLEY J EMICK, JR.

I concur 1 the adoption of this report, but abstamn from the recommendations dealing wxﬂ;
(i) directors’ responsibiities, and (1i) the corporate franchise tax changes made n Chapter 28 o

Title 58.1.

I am not satistied that the changes n these two areas as recommended are in the public’s
best interest. Regarding the tax changes, I am not convinced that the revenues collected will
remamn the same. The mmnovative lawyers, actng 1n their corporate chent’s best interest, will
prove to be a critical element, and I beheve that there will be a revenue decrease both n the
general fund and the special funds under which the State Corporation Commussion operates.
Further, I am not convinced that the State Corporaton Commussion will not ramise its fees next

year.

APPENDIX 1

Title 13.1 Draft
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SENATE BILL NO. HOUSE BILL NO.
A BILL to amend and reenact §§ 12.1-20 and 12 1-43 of the Code of Virgima, to amend the Code
of Virgmia by adding in Title 13.1 a chapter numbered 9, consishng of articles numbered 1
through 21, containing sections numbered 13.1-601 through 13.1-800, a chapter numbered 10,
consishng of arhicles numbered 1 through 15, containing sechons numbered 13 1-801 through
13.1-980 and a chapter numbered 11, consistng of sections numbered 13.1-981 through
13.1-998, and by adding a secthon numbered 56-249.7, and to repeal Chapter 1 of Title 131 of
the Code of Virgimia, consisting of articles numbered 1 through 14, contammng sechons
numbered 13.1-1 through 13.1-200, and Chapter 2 of Title 13.1 of the Code of Virgima,
consisting of articles numbered 1 through 11, contaimng sections numbered 13.1-201 through
13-1-330. all relating to the revision of the Virgimia Stock and Nonstock Corporaton Acts,
penalties

Be 1t enacted by the General Assembly of Virgima:

1. That §§ 121-20 and 12.143 of the Code of Virgimia are amended and reenacted, that the Code
of Virgiiia 1s amended by adding mn Title 131 a chapter numbered 9, conmsisting of articles
numbered 1 through 21, contaming sections numbered 13.1601 through 13.1-800, a chapter
numbered 10, consishng of articles numbered 1 through 15, contammng sections numbered
13.1-801 through 13.1-980 and a chapter numbered 11, consishng of sechons numbered 13.1-981
througk 13.1-998, and by adding a secthon numbered 56-249.7 as follows'

§ 121-20 Facts to be certfied by clerk upon request, signing and seahing; fees —The clerk of
the Commussion shall, when requested, certify any one or more of the following facts’

(1) That a named domestic corporation 1s orgamized and exishng under and by virtue of the
laws of Virginia and 1s 1n good standing. By “i» geed standing” 15 meant thet the corperatien has
paid all registration fees and iranehise taxes due from it end that an annuel repert delivered by
# to the Commussien bas been filed by the Commussion:

v (2) That a named foreign corporation of a named state i1s authorized to do busimness
rginia.

(3) That a named domestic corporation has been disselved fermunated its corporate existence
, together with the date of disseluben lermunation and the reason for the disselutier lermunation

(4) That a named domestc corporation has filed statement of wntent to disselve arficles of
dissolution , together with the date thereof, and whether or not voluntary dissolubon proceedings
have been revoked

(5) That a named domestic corporation that whose corporate existence was automatically
disselved lerminated has been remnstated, together with the dates thereof

(6) That a named foreign corporaton of a named state 15 not authorized to do busmess in
Virgma, and, if it was previously authorized to do business 1n Virgmia, the date when 1t ceased
to be so authonized, and the reason therefor

(7) That a name alleged or supposed to be the name of a corporation 15 not the name of a
domeshc cerporation or of a foreign corporation authorized to do business 1n Virginia

(8) The names and addresses of the officers and directors of a corporation contamned 1in its
annual report of a partcular date

(9) The name and address of the registered agent and registered office of a corporation,
together with the date of his appointment.

(10) The name and address of a former regstered agent and registered office of a
corporation, together with the date of his appointment and the date when the corporation filed a



statement apponting a new registered agent

(11) That a particular security has or has not been registered for sale i Virgima pursuant
to the provisions of the Secunties Act

(12) That a statement or other document required or permitted by law to be filed mn the
office of the clerk of the Commussion has not been filed 1n his office

(13) The existence or nonexistence of any other fact appearing from the official records of
the Commussion, unless the disclosure of such fact 1s forbidden by law

The certificate shall be signed by the clerk or the first assistant clerk or an assistant clerk
and shall be sealed with the seal of the Commission When so sealed, the certificate shall be
admitted 1n evidence i all cases, civil and cnminal, as pnma facie evidence of the facts
contained n it

Except as otherwise provided n § 12 1-21 belew , the clerk shall charge and collect a fee of
six dollars for each certificate If a certificate requires more than two pages, there shall be an
additional fee of two dollars for each page in excess of two

§ 12.143 Tax assessments, report forms and correspondence mailed by Commussion deemed
delivered; resignahon of registered agent-Tax assessments, report forms and correspondence
directed to a corporation and mailed by the Commussion by first-class mail addressed to the
registered agent of the corporation at 1its registered office shall be deemed to have been
dehivered to the corporation

The registered agent of a corporation whe netifies it and the Commissien 18 wrihng that he

Beeeptance 1n wrting by the eorperatien; the effechve date of such Femisiratien shall net be less
than thirty days from the date of the maing by first elass regstered or eertified meil; oF

eorporation end to the Ceommussien: If the corporation has no registered agent, such mailing
shall be deemed to have been delivered to the corporation when mailed by the Commussion by
firstclass mad addressed to, or delivered in person to, the president, vice-president or secretary
of the corporation The names and addresses of such officers on record with the Commussion
shall be conclusive for the purposes of this section

CHAPTER 9
VIRGINIA STOCK CORPORATION ACT
Article 1

General Provisions

$ 13 1601 Short title ~This chapter shall be known as the Virgima Stock Corporation Act
Comment This section has been taken from Virgimia Code § 131-1 It 1s substantially similar to
Model Act § 1.01 The Model Act has one law for business corporations and another for
nonprofit corporations The Virgima Code and the Virgmia Draft have one law for stock
corporations and another for corporations that are not authonzed to issue shares

§ 131602 Reservation of power to amend or repeal-The General Assembly shall have
power to amend or repeal all or part of this Act at any time and all domestic and foreign
corporations subject to this Act shall be governed by the amendment or repeal
Comment. This provision has been taken from Model Act § 102 with mmnor language changes It

1s similar to Virginia Code § 13.1-129



§ 13.1603 Defirutions -In this chapter

“Articles of incorporation” means all documents constituting, at any particular time, the
charter of a corporation It includes the origmnal charter issued by the General Assembly, a
court or the Comrussion and all amendments ncluding certificates of merger, except a
certificate of merger with a subsidiary pursuant to § 13 1-719, consolidation, serial designation,
reduction or correction It excludes articles of exchange filed by an acquuring corporation When
the articles of incorporation have been restated pursuant to any articles of amendment or
merger, 1t includes only the restated articles of incorporation, including any articles of seral
designation, without the accompanying articles of amendment or merger

“Authorized shares” means the shares of all classes a domestic or foreign corporation is
authorized to issue

“Certificate,” when relating to articles filed with the Commusswon, means the order of the
Commussion that makes the articles effective, together with the articles.

“Commussion™ means the State Corporation Comrussion of Virgiua

“Conspicuous” means so written that a reasonable person against whom the writing 1s to
operate should have noticed 1t. For example, printing n 1italics or boldface or contrasting color,
or typming mn capitals or underlined, 1s conspicuous

“Corporation” or “domestic corporation” means a corporation authorized by law to issue
shares, rrespective of the nature of the buswness to be transacted, orgamized under this Act or
existing pursuant to the laws of this Commonwealth on January 1, 1986, or merged with a
corporation of this Commonwealth wn such manner as thereby to become a domestic

corporation of this Commonwealth, even though also remaimng a corporation of another state
or states

“Deltver” mcludes mail

“Drstribution” means a direct or indirect transfer of money or other property, excep! ius
own shares, or wcurrence of indebtedness by a corporation to or for the benefit of its
shareholders in respect of any of its shares A distribution may be in the form of a declaration
or payment of a dividend, a purchase, redemption, or other acquusition of shares, a distrnibution
of indebtedness of the corporation, or otherwrse.

“Effective date of notice” is defined in § 13 1610

“Employee” includes an officer but not a director A dwrector may accept duties that make
hin also an employee

“Entity” includes corporation and foreign corporation, nonstock corporation, profit and
not-for-profit unincorporated association, business trust, estate, partnership, trust, and two or

more persons having a jomnt or common econoruc nterest, and state, United States and foreign
government

“Foreign corporation” means a corporation authorized by law to issue shares, organized
under laws other than the laws of this Commonwealth

“Government subdivision” includes authority, county, distnict, and murnicipality
“Includes” denotes a partial definition

"Indtvzdual_” includes the estate of an incompetent or deceased indpvidual
“Means” denotes an exhaustive definition

“Notice” s defined in § 13 1610

“Person” includes individual and entity



“Principal office” means the office, in or out of this Commonwealth, where the principal
execulive offices of a domestic or foreign corporation are located, or, if there are no such
offices, the office, in or out of this Commonwealth, so designated by the board of directors The
designation of the principal office in the most recent annual report filed pursuant to § 13.1-775
shall be conclusive for purposes of this chapter

“Proceeding” ncludes cvi suit and crimunal, aedruristrative, and wmvestigatory action
conducted by a governmental agency.

“Record date” means the date established under Article 7 (§ 13.1638 et seq,) or Article & (§
131654 et seq) of this chapter on which a corporation determunes the identity of its
shareholders for purposes of this chapter

“Share” means the unit into which the propretary nterests in a corporation are divided

“Shareholder” means the person in whose name shares are registered wn the records of the
corporation or the beneficial owner of shares to the extent of the rights granted by a nomnee
certificate on fie with a corporation

“State” when refermng to a part of the United States, wincludes a state and commonwealth,
and thewr agencies and governmental subdivisions, and a territory and wnsular possesswon, and
their agencies and governmental subdrvisions, of the United States

“Subscriber” means a person who subscribes for shares in a corporation, whether before or
after incorporation.

“United States” wncludes distrnict, authority, bureau, commussion, department, and any other
agency of the United States.

“Voling group” means all shares of one or more classes or series that under the articles or
mcorporation or this chapter are entitled to vote and be counted together collectively on a
maiter at a meeting of shareholders All shares entitled by the articles of wincorporation or this
chapter to vote generally on the matter are for that purpose a single voting group
Comment. There are four terms in this section that have been defined m both Virgima Code §

13.1-2 and Model Act § 140. With regard to these four terms, the Virgmma Draft adopts the

Virgma Code defimtion of “corporaton or domeshc corporation,” “foreign corporaton” and

“articles of incorporation” with munor changes. It adopts the Model Act defimtion of

“subscnber,” which differs from the Virima Code version in form only The Model Act

defimtion of “principal office” has been modified to provide for corporations that do not

have executive offices, such as a name-holding corporation. The Model Act defimtion of the
term “secretary” has been deleted. In contrast to the Model Act, the Virgiiia Draft requires

a corporation to have a president and a secretary Because of the change, retention of the

Model Act definihon would create an inconsistency in the Virgiuia Draft.

While articles of consohdation, articles of reduction and articles of serial designation will not be
used after the Virgimia Draft 1s enacted, the articles of incorporaton will include certificates
of consohdation, reduchon and senal designation 1ssued prior to the effechve date

The Virgmia Draft does not adopt the following defimitions found m the Virgmua Code § 13.1-2(f)
- treasury shares; § 13.1-2(g) - stated capital, § 13.1-2(h) - surplus, § 131-2(1) - earned
surplus, § 13.1-2(j) - capital surplus; § 13.1-2(k) - msolvent.

§ 13.1604. Fihng requirements -A A document shall satisfy the requirements of this section,
and of any other section that adds to or vanes these requirements, to be entitled to be fied
with the Comrmission

B The document shall be one that this chapter requires or permuts to be filed with the
Commussion

C. The document shall contain the information required by this chapter It may contain
other wmformation as well

D The document shall be typewnitten or printed The typewniten or printed portion shall
be m black. Manually signed photocopies, or other reproduced copes, of typewnitten or printed



documents may be filed

E The document shall be in the Enghsh language A corporate name need not be i English
if wnitten wn English letters or Arabic or Roman numerals The articles of wncorporation, duly
authenticated by the offictal having custody of corporate records in the state or country under
Whose law the corporation is wincorporated, which are required of foreign corporations need not
be m Enghsh if accomparzed by a reasonably authenticated Englhsh translation

F The document shall be executed in the name of the corporation.

1 By the chairman or any vice chairman of the board of directors, the president or any
vice preswdent,

2 If dwrectors have not been selected or the corporation has not been formed, by an
incorporator, or

3 If the corporation is in the hands of a recewver, trustee, or other court-appownted
fducwary, by that fiduciary

G Notwithstanding subsection F of this section, any annual report required to be filed by §
13.1};775 may be executed win the mame of the corporation by any officer or director hsted in
sucn report

H The person executing the document shall sign it and state beneath or opposite his
signature huis name and the capacity in which he signs The document may but need not
contamn the corporate seal, an attestation by the secretary or an assistant secretary, and an
acknowledgement, verification, or proof.

1 I, pursuant to any provision of this chapter, the Comrussion has prescribed a mandatory
form for the document, the document shall be in or on the prescribed form

J The document shall be delivered to the Comnussion for fiing and shall be accompanied
by the required filing fee, and any franchise tax, charter or entrance fee or registration fee
required by this chapter or by Chapter 28 (§ 58 1-2800 et seq) of Title 58.1
Comment Subsections A-F, H and I bave been taken from Model Act § 1.20 with mnor changes

including a change 1n subsechon F to allow only specihed corporate officers to execute

documents. Subsechon G prowvides greater flexibility to the corporation than the Model Act or

Virgima Code § 13.1-120 Subsection J 1s taken from the Virgma Code

§ 13.1605 Issuance of certificate by Commussion, recordation of documents—-A Whenever
this chapter conditions the effectiveness of a document upon the 1ssuance of a certificate by the
Comrussion to evidence the effectiveness of the document, the Commussion shall by order 1ssue
the certificate if it finds that the document complies with the requrements of law and that all
required fees and franchise taxes have been paid The Commusswon shall admit any such
certificate to record in its office and shall forward the certificate for recordation n the office
Jor the recording of deeds in the city or county in which is located the registered office of each
corporation that is a party to the document, except that no such further recordation shall be
required in the City of Richmond or the County of Henrico

B Whenever the Commussion is directed to admit any document to record wn its office, it
shall cause 1t to be spread upon 1ts record books or to be reproduced wn mucrofdm or in any
other manner the Commussion may deem suitable The Commussion shall reproduce and sell,
upon request, an entire roll of mucrofim contarung public records, documents, wnstruments and
papers, or facstmiles thereof, copies of which could otherwise be obtained from the clerk of the
Commussion, and shall prescribe, charge and collect a reasonable and uniform fee for each rol,
however, such fee shall not exceed the approximate actual cost connected with processing the
request and reéproducing the roll of nucrofim
Comment. This section combines the provisions throughout the Virgima Code relating to the

1ssuance of vanous types of certificates by the Commussion See, eg, §§ 131-59, 131-61,

13.1-73 and 13.1-90 It 1s more efficient to cover all types of certificates in one sechon There

do not appear to be any substantive reasons not to do so
Section 1.25 of the Model Act makes the Secretary of State’s duty to file documents a ministenal



task This concept has not been adopted in the Virgima Draft

§ 13 1606 Effective time and date of document—A A certificate issued by the Comrussion
is effective at the time such certificate is issued, unless the certificate relates to articles filed
with the Commussion and the articles state that the certificate shall becone effective at a later
time and date specified in the articles In that event the certificate shall become effective at the
time and date so specified, so long as the effective date s not more than fifteen days after the
date on which the certificate s issued by the Commussion Any other document fued with the
Comnussion shall be effective when accepted for filing unless otherwise provided for wn this
chapter

B Notwithstanding subsection A of this section, any certificate that has a delayed effective
time and date shall not become effective if, prior to the effective time and date, the parties to
the articles to which the certificate relates file a request for cancellation with the Commussion
and the Commussion, by order, cancels the certificate

C Notwithstanding subsection A of this section, for purposes of §§ 131630 and 13 1-762
any certificate that has a delayed effective date shall be deemed to be effective when the
certificate 1s i1ssued
Comment This sechon of the Virgima Draft 1s new but contamns concepts found in Model Act §

123 and the Virggma Code The Virgimia Draft follows the Virgima Code n making most

documents effective upon issuance of the appropnate certificate by the Commussion Ths

procedure gives the Commussion greater authonty than is contemplated by the Model Act,
which makes documents effechve upon fihng Such broad discreton increases the burden
mmposed on the clerk and his staff The discretionary authonty of the Commussion 1S

necessary 1if orders of the Commussion are to have the finaiity contemplated by § 13 1-614.
The Virgma Draft follows Model Act § 123 m providing for a delayed effective date, but

reduces the maxamum delay from 90 days to 15 days
For a certificate with a delayed effechve date, subsection B estabhishes a procedure for

canceling the certificate between the date of 1ssuance and the effective date Subsection C

makes clear that for purposes of determuming whether a corporate name 1s available, the

date of issuance of a certificate shall be controling even if the articles provide for a

delayed effective date

§ 13 1607. Correcting fied articles— A The Board of Dwrectors of a domestic or foreign
corporation may authorze correction of any articles filed with the Comrussion if the articles (1)
contain an incorrect statement or (1) were defectively executed, attested, sealed, veryied, or
acknowledged.

B. Articles are corrected.

1. By preparmg articles of correction that describe the articles to be corrected, wncluding
their effective date, and that correct the wincorrect statement or defectrve execution, and

2. By filing the articles of correction with the Commussion

C Upon the issuance of a certificate of correction by the Comnussion, the articles of
correction shall become effective as of the effective date of the articles they correct except as
to persons relying on the uncorrected articles and adversely affected by the correction As lo
those persons, articles of correction are effective upon the issuance of the certificate of
correction

D No articles of correction shall be accepted by the Commussion when received more than
rune days after the effective date of the certificate relating to the articles to be corrected
Comment The Virgima Draft adopts Model Act § 1.24 with the addition of subsection D, which

has been added to make this section consistent with § 13.1-614 The Virgima Code does not

contain a provision ssmilar to this section

§ 131608 Ewvidentary effect of copy of filed document-A certificate attached to a copy of
any document admitted to the records of the Comrmussion, bearmg the signature of the clerk or
an assistant clerk of the Commussion and the seal of the Commusswon, 1s conclusive evidence
that the docurnent has been admitted to the records of the Commussion

10



Comment This sechon has been taken from Model Act § 1.27 with mnor language changes
There 1s no comparable provision 1n the Virggma Code.

$ 13.1609 Certificate of good standing —A. Anyone may apply to the Commussion to furnish
a certificate of good standing for a domestic or foreign corporation

B. The certificate shall state that the corporation 1s mn good standing in this Commonwealth
and shall set forth.

1 The domestic corporation’s corporate name or the foreign corporation’s corporate name
used wn this Commonwealth,

2 That (Y the domestic corporation s duly incorporated under the law of this
Commonwealth, the date of its wncorporation, and the period of its duration if less than
perpetual, or that (u) the foreign corporation 1s authorized to transact business n this
Commonwealth, and

3 If requested, a Iist of all certificates relating to articles filed with the Commussion that
have been issued by the Commussion with respect to such corporation and thewr respective
effectrve dates

C A domestic corporation or a foreign corporation authorized to transact buswness wn this
Commonwealth shall be deemed to be in good standing if.

1 All registration fees and franchise taxes owed to this Commonwealth have been paid, if
payment 1s required to be reflected win the records of the Commussiwon,

2. An annual report required by § 13.1-775 has been dehvered to and accepted by the
Comrussion within the preceding fourteen months, and

3 No certificate of dissolution or certificate of withdrawal has been issued or such
certificate no longer is m effect.

D. The certificate may state any other facts of record win the office of the clerk of the
Comnussion that may be requested by the applicant

E. Subject to any qualification stated mn the certificate, a certificate of good standing issued
by the Commussion may be rehed upon as conclusive evidence that the domestic or foreign
corporalion s in good standing wn this Commonwealth
Comment: The Virgma Draft 1s sumilar to Model Act § 128, but the Model Act calls the

certificate a certificate of existence if the corporaton 1s domeshc and a certificate of

authorization if the corporation s foreign.
Virgmma Code § 12.1-20 1s sumilar to the Virgima Draft.

§ 131610 Notice ~For purposes of this chapter

A. Notice shall be in writing except that oral notice of any meeting of the board of
directors may be given if expressly authorized by the articles of mcorporation or bylaws

B Notice may be communicated in person, by telephone, telegraph, teletype, or other form
of wiwre or wireless communication, or by mai or private carmer If these forms of personal
notice are inpracticable, notice may be communicated by a newspaper of general circulation in
the area where the notice is intended to be given, or by radio, television or other form of
public broadcast commumnication

C. Written notice by a domestic or foreign corporation to its shareholder, if i a
comprehensible form, is effective when mailed, 1if mailed postpaid and correctly addressed to the
shareholder’s address shown in the corporation’s current record of shareholders

D. Wniten notice to a domestic or foreign corporation, authorized to transact business in
this Commonwealth, may be addressed to its registered agent at its registered office or to the
corporation or its secretary at its principal office shown in its most recent annual report or, in



the case of a foreign corporation that has not yet filed an annual report, in its application for
a certificate of authorty

E Except as provided in subsections B and C of this section, written notice, Iif mn a
comprehensible form, is effective at the earhest of the following

1 When recerved,

2 Five days after its deposit in the Urited States mai, as evidenced by the postmark, if
maued postpaid and correctly addressed,

3 On the date shown on the return recewpt, if sent by registered or certified mai, return
receipt requested, and the receipt 1s signed by or on behalf of the addressee

F Oral notice 1s effective when commuricated if communicated in a comprehensible
manner

G When this chapter prescribes notice requirements for particular circumstances, those
requirements govern If articles of incorporation or bylaws prescribe notice requirements not
nconsistent with this section or other provisions of this chapter, those requirements govern
Comment. This section has been taken from Model Act § 141 except that oral notice 1s not

permitted except as provided in subsection A The Model Act permits oral notice whenever 1t

Is “reasonable under the circumstances” The Virgima Code does not attempt to define

effective notice 1n a single statute

§ 131611 Number of shareholders ~A For purposes of this chapter, the following identified
as a shareholder in a corporation’s current record of shareholders constitutes one shareholder:

1 Two or more co-owners,
2 A corporation, partnership, trust estate, or other entity, or

3 The trustees, guardians, custodwans, or other fiduciarnes of a single trust, estate, or
account

B For purposes of this chapter, shareholdings registered in substantwlly simdar names
constitute one shareholder if it i1s reasonable to believe that the names represent the same
person
Comment This section 1s taken from Model Act § 142 with a change n paragraph 1 of

subsection A. The Model Act treats three or fewer co-owners as a single shareholder This

section 1s new to the Virgimia Ccde Under §§ 13 1-655A2, 13 1-727A2 and 13.1-730A2, 1t may
be necessary to determine the number of shareholders that a corporation has

§ 131612. Penalty for sigming folse documents—A It shall be uniawful for any person to
sign a document he knows 1s false 1n any materal respect with mtent that the document be
deltvered to the Commussion for fiing

B Anyone who wviolates the prowisions of this section shall be guity -of a Class 1
misdemeanor
Comment Model Act § 129 has been adopted in this section of the Virgima Draft rather than
Virginia Code § 131-134 Under the Virgima Code, sigmng a document delivered to the
Commussion knowing it to contain a “musstatement of fact” constitutes perjury

§ 13613 Unlawful to transact or offer to transact business as a corporation unless
authorized ~It shall be wnlawful for any person to transact busmess in this Commonwealth as a
corporation or to offer or advertise to transact business in this Commonwealth as a corporation
unless the alleged corporation is either a domestic corporation or a foreign corporation
authorized o transact business m this Commonwealth Any person who wiolates this section
shall be guity of a Class I misdemeanor
Comment This secton adopts Virgima Code § 13 1-135 with mnor changes

§ 131614 Reheanng and finality of Commussion action, mmunctions—A The Commussion
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shall have no power to grant a reheaning with respect to any certificate wssued by the
Commussion with respect to any articles filed with the Cormrmussion except on a petitron by a
shareholder filed with the Commussion and the corporation within ten days dfter the effective
date of the certificate, in which the shareholder asserts that the certification of corporate action
contained in the articles contains a rmusstatement of a materal fact as to comphance with
Statutory requirements, specifying the particulars thereof After hearing, on notice in writing to
the corporation and the shareholder, the Commussion shall deterrmne the issues and revoke or
refuse to revoke its order accordingly

B No court within or without this Commonwealth shall have junsdiction to emjoin or delay
the holding of any meeting of directors or shareholders for the purpose of authonzing or
consummating any amendment, merger, exchange or dissolution or the execution or fiing with
the Comnmussion of any articles or other documents for such purpose, except pursuant to
subsection C of § 13.166!1 or for fraud. No court within or without this Commonwealth, except
the Supreme Court by way of appeal as authorized by law, shall have junisdiction to review,
reverse, correct or annul any action of the Commussion, within the scope of its authority, with
regard to any articles, certificate, order, objection or petition, or to suspend or delay the
execution or operation thereof, or to emjoin, restrain or wnterfere with the Comrussion wn the
performance of its official duties.

Comment The Virgma Draft adopts Virgima Code § 13.1-125 with munor language changes
Section 1.26 of the Model Act, which gives a circmit court broad authonty to review action by
the Secretary of State, 1s 1 conflict with the Virgmma Code, and 1s not included 1 the

Virggma Draft. '

The following Model Act sechon has not been adopted in the Virgima Draft

§ 121-Forms This provision allows the Secretary of State to prescribe and furmish forms for
specific documents that may be filed under the Model Act

The Virgma Draft has adopted the approach used mn the Virgima Code of providing for forms
prescnbed by the Commussion on a sechon-by-section basis rather than consohdating this
authonzation 1n one general provision

Article 2

Fees
§ 13.1615. Fees, taxes and charges to be collected by Commussion ~The Comrmussion shall
assess the registration fees and franchise taxes and shall charge and collect the charter fees
and entrance fees imposed by law
Comment This sechon has been taken from Virgma Code § 13.1-122. There 1s no simlar
provision 1n the Model Act

§ 131616 Fees for fiing documents or issuing certificates ~The Commussion shall charge
and collect the followwng fees.

A For filing any one of the following, the fee shall be ten dollars
1. Articles of incorporation

Articles of amendment or restatement

Articles of merger or share exchange

Articles of correction

An application to reserve a corporate name

A notice of transfer of a reserved corporate name

Articles of dissolution

@ N O &N A W N

Articles of revocation of dissolution.
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9 Articles of termunation of corporate existence

10 An apphcation of a foreign corporation for a certificate of authornty to transact business
in this Commonwealth

11 An application of a foreign corporation for an amended certificate of authority to
transact business in this Commonwealth

12 A statement of withdrawal of a foreign corporation
13 An application for use of an indistinguishable name
B For issuing a certificate of change of name the fee shall be five dollars.

C For filing a statement of change of address of registered office or change of registered
agent or both the fee shall be five dollars. Except in the case of the City of Richmond or the
County of Hennico, the Commussion, in respect of domestic corporations, shall collect and remit
to the clerk of the court for the recording of deeds wn the city or county wn which the
registered office is located an additional fee of five dollars If the location of the registered
office 1s changed from one city or county to another the Comrmssion shall collect and remit
Jees of five dollars for each of the clerks to which it is requured to give notice.

D A domestic or a forewgn corporation that (y) has faded to comply with § 13.1634 or §
13 1-763, and (u) has been sent a wnitten notice by the Commussion to file the statement
required by § 13 1635 or § 13.1-764, and (w) delivers such statement to the Commussion for
fiing more than thurty days after the notice was sent, but prior to the date of the Commussion
order of dissolution or of revocation of authority to transact busmess mn this Commonwealth
shall pay a filing fee of twentyfive dollars instead of the filing fee prescribed by the first
sentence of subsection C of this section

E Whenever the Comnussion s required to admut any docurnent to record wn its office, u
shall collect a fee of two dollars a page plus two dollars for the order of the Commussion, or a
Jee of ten dollars, whichever s greater Whenever any such document shall also be recorded in
the office of any clerk, the Commussion shall collect and transmit to the clerk a fee in the same
amount plus two dollars for the certification fee
Comment: This section 1s taken from Virgmma Code §§ 13.1-123 and 13.1-1241 with modificahons

to reflect changes n fihng requirements in the Virgima Draft, mncluding the addition of

paragraphs 4, 9 and 13 of subsechon A

§ 131617 Miscellaneous charges~A The Comrussion shall charge and collect for furmishing
a certified copy of any document, instrument or paper one dollar per page and three dollars for
the certificate and affixing the seal thereto

B. The clerk of the Commussion shall charge and collect at the time of any service of
process on hum with respect to any domestic or foreign corporation, thirty dollars, which
amount may be recovered as taxable costs by the party to the suit or action causwng such
service to be made 1f such party prevaus win the suit or action -

C. For making up, certifying and transmuitting a record on appeal the clerk shall charge and

collect fifty dollars

Comment Vrgima Code § 131-124 1s the source of this provision The Virgmma Code currently
provides that the charge for prepanng a record on appeal 1s one dollar per page for the
papers to be copied 1n addihon to the sum of fifty dollars After consultation with the clerk
of the Commussion, the one dollar per page charge has been elminated. The Model Act
addresses .the subject of service and copyng fees m § 1.22(b)-(c), but those subsections have
not been adopted in the Virgima Draft

Article 3
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Formation of Corporations

$ 131618 Incorporators—~One or more persons may act as incorporators of a corporaton
by sigming and filing articles of incorporation with the Cornrusston.
Comment This sechon adopts Virgima Code § 13.1-48 except that the Virgimia Draft allows a

corporation to act as an incorporator Model Act § 201 contamns a substantially similar
provision

$ 13.1619 Articles of incorporation —A The articles of incorporation must set forth.
1 A corporate name for the corporation that satisfies the requirements of § 13 1630,
2 The number of shares the corporation s authorized to 1ssue,

3 If more than one class of shares is authonzed, the number of authorized shares of each
class and a distinguishing designation for each class, and

4. The address of the corporation’s mmtwal registered office, mcluding (1) the post office
address with street and number, if any, and (u) the name of the county or city mn which it 1s
located, and (i) the name of its wutial registered agent at that office, and that the registered
agent meets the requurements of § 13.1634

B The articles of incorporation may set forth:
1 The names and addresses of the mdmiduals who are to serve as the vutial directors,

2 Any prowision deftung or denying the preemptive rnght of shareholders to acquire
urussued shares of the corporation;

3. Provisions not inconsistent with law
a Stating the purpose or purposes for which the corporation s organized,

b Regarding the management of the busmess and regulation of the affarrs of the
corporation;

¢ Defrung, hmuting, and regula the powers of the corporatwon, its directors, and
shareholders, ang po

d Establishing a par value for authcrized shares or classes of shares; and

bylafv Any provision that under this chapter is required or permutted to be set forth wmn the
s

C The articles of wncorporation need not set forth any of the corporate powers enumerated
wn this chapter

Comment The Virgima Draft adopts Model Act § 2.02 with the following changes

1 Subsection A3 has been wnserted to conform this sechon with the requirements of Virgima
Draft § 13.1-638 (a),

2 The requirements in subsechon A4 regarding registered office and registered agent have been
conformed to Virgima Code § 13.1-49 (h) and 13.19 (bl),

3. Subsection B2, dealing with preemptive nghts, 1s simular to Virgmia Code § 13.1-49 (f) The
treatment of preemptive nghts 1n the Model Act 1s not adopted n the Virgima Draft, and

4. Model Act § 2.02 (b) (2) (v), whch would permut the articles to umpose personal hability on
shareholders as specified 1n the articles, 1s not included 1 the Virgmma Draft.

The Virgmia. _Draft differs from Virgmua Code § 13.1-49 by making discretiopary some of the
provisions that the Virgmma Code requires to be set forth n the articles of mncorporation. For
example, the Virgima Draft makes 1t optional to include: (1) the names and addresses of the
mmtial directors, (2) the purpose for which the corporaton i1s orgamized, and (3) the par

. value of authorized shares or classes of shares

Subsections B3c and B4 are also new
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§ 131620 Special kinds of business~A If any corporation 1s to conduct the business of a
bank or trust company, that shall be stated in the articles of incorporation and the corporation
shall not have power to conduct other business except as may be related to or mcidental to
the banking or trust company business

B If any corporation is to conduct the business of an wnsurance company, that shall be
stated wn the articles of mncorporation and the articles shall further set forth the class or classes
of insurance the corporation proposes to undertake and the corporation shall not have power to
conduct other business except as may be related to or incidental to the tnsurance business

C If any corporation s to conduct the business of a savings and loan association or an
industnal loan association, that shall be stated in the articles of corporation and the
corporation shall not have power to conduct other business except as may be related fo or
incidental to the stated business

D If any corporation s to conduct the bustness of a radroad or other public service
company, that shall be stated in the articles of incorporation and a brief description of the
business shall be inciuded Otherwise the corporation shall not have the power to conduct a
public service business or to exercise any of the privileges of a public service company No
corporation shall be orgamiwzed under this chapter for the purpose of conducting wm this
Commonweaith more than one kind of public service business except that the telephone and
telegraph businesses or the water and sewer businesses may be combined, but this provision
shall not limit the powers of domestic corporations existing on January 1, 1986 No corporation
orgamized under this chapter to conduct the busmness of a public service company shall have
general business powers in this Commonweaith Corporations orgamzed under this chapter to
conduct the business of a public semice company may, however, conduct wn this
Commonwealth other public service bustness or nonpublic service business so far as may be
related to or incidental to its stated business as a public service company and mn any other
state such busmess as may be authorized or permitted by the laws thereof Nothing in this
paragraph shall hmit the powers of such corporation in respect of the securities of other
corporations

E. If one or more of the purposes set forth in the articles of incorporation is to own,
manage or control any plant or equipment or any part of a plant or equipment wuhin the
Commonwealth for the conveyance of telephone messages or for the production, transmussion,
delivery or furmshing of heat, hght, power or water, ncluding heated or chilled water, or
sewerage facilities, either directly or indirectly, to or for the public, the Commussion shall not
issue a certificate of wncorporation unless the articles of incorporation expressly state that the
corporation s to conduct business as a public service company.

F. Whether or not classified elsewhere in the Code as public service companies the
following busmesses are not required to wncorporate as public service comparnes household
goods carmers, petroleum tank truck carners, bottled gas compames, taxicab comparues,
commuruty telewvision companmies, charter party carners, restricted parcel carmers and
sight-seeing carriers

G. A water or sewer company that proposes to serve more than fifty customers shall
mcorporate as a pubiic service company A water or sewer company shall not serve more than
ffty customers unless its articles of incorporation state that the corporation s to conduct
business as a public service company The two preceding sentences shall not apply to a water
or sewer company incorporated before and operating a water or sewer system on January I,
1970, however, as to any water or sewer system serving more than fifty customers, upon
application to the Commussion by a majonty of the customers or by the company, a hearmng
may be held after thirty days’ notice to the company and the system’s customers or a majorty
thereof, and the Comnussion may order such, if any, improvements or rate changes or both as
are just and reasonable Upon orderning mnto effect any rate changes or improvements found to
be just and reasonable, the water or sewer system shall remam subject to the Commussion’s
regulatory authonty in the same manner as a public utiity for such reasonable period as the
Comrmussion may direct -

Comment- This sechon has been taken from Virginia Code § 131-50 and has not been modified

There 1s no comparable section 1 the Model Act



§ 131621 Issuance of certificate of incorporation —If the Commussion finds that the articles
of mcorporation comply with the requirements of law and that all required fees have been paid,
1t shall issue a certificate of incorporation When the certificate of mcorporation is effective, the
corporate existence shall begin Upon becormng effective, the certificate of incorporation shall be
conclusive evidence that all conditions precedent required to be performed by the incorporators
have been complied with and that the corporation has been incorporated under this chapter
Comment Virgima Code §§ 13.1-51 and 13.1-52 have been followed 1n this section
The Virgimia Draft and Model Act § 2 03 duffer in the following ways
1 The Virgma Draft makes corporate existence begin when the certificate of incorporation 1s

effective The Model Act makes corporate existence begin when the articles of mncorporation

are filed, and

2 The Model Act imits the effect of the clause making fAiling conclusive proof by stating that
this clause does not apply “in a proceeding by the state to cancel or revoke the
mcorporaton or mvoluntanly dissolve the corporation” This exception is not contained in the

Virgima Draft

$§ 13 1622 Liabiity for prencorporation transactions —All persons purporting to act as or on
behalf of a corporation, knowing there was no wncorporation under this chapter, are jomntly and
severally hable for all habuities created while so acting except for any habuity to any person
who also knew that there was no wncorporation
Comment The Virgmmia Draft follows Model Act § 2.04 with the addiion of the exception for
persons who also knew that there was no imncorporation There i1s no comparable Virgima
Code provision

§ 13.1623 Organization of corporation —A. After wmncorporation.

1 If wutwal directors are named in the articles of wincorporation, the wutial directors shall
hold an orgaruzational meeting, at the call of a majority of the diwrectors, to complete the
organization of the corporation by appowmnting officers, adopting- bylews, and carrying on any
other business brought before the meeting, or

2 If mutwal directors are not named mn the articles, the mcorporator or mncorporators shall
hold an orgamizational meeting at the call of a majonty of the ncoporators.

a To elect a board of directors and complete the organization of the corporation, or
b To elect directors who shall complete the organization of the corporation

B Action requred or permutted by this Act to be taken by wcorporators at an
organizational meeting may be taken without a meeting if the action taken is evidenced by one
or more written consents describing the action taken and signed by each incorporator

C An organizational meeting may be held in or out of this Commonwealth

Comment The Virgina Draft follows Model Act § 2.05

The Virgmma Draft differs from Virgima Code § 13 1-54 1n the following ways

1 Va. Code § 13.1-54 requires three days’ notice by mail to mtial directors while § 13.1-675 of
the Virgima Draft provides that the individual’s consent to election 1s required 1n every case;
and

2 The Virgima Draft allows an orgamizational meeting of the incorporators if imtal directors
have not been named The Virgima Code has no comparable provision

§ 131624 Bylaws—A The wincorporators or board of directors of a corporation shall adopt
mutwal bylaves for the corporation

B The bylaws of a corporation may contain any prowviston for managing the business and
regulating the affairs of the corporation that is not wconsistent with law or the articles of
mcorporation
Cormment The Virgmma Draft has adopted § 2 06 of the Model Act without change

The Virgima Draft differs from Virgima Code § 13 1-24 by allowing wncorporators to adopt mtal
bylaws

$§ 131625 Emergency bylaws—A. Unless the articles of incorporation provide otherwise, the
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board of directors of a corporation may adopt bylaws to be effective only win an emergency
defined in subsection D of this section The emergency bylaws, which are subject to amendment
or repeal by the shareholders, may make all provisions necessary for managing the corporation
dunng the emergency, including

1 Procedures for calling a meeting of the board of directors,
2 Quorum requirements for the rmeeting, and
3 Designation of additional or substitute directors

B All provisions of the regular bylaws consistent with the emergency bylaws remain
effective during the emergency The emergency bylaws are not effective after the emergency
ends

C Corporate action taken in good faith in accordance with the emergency bylaws
1 Binds the corporation, and
2. May not be used to wnpose habiuity on a corporate director, officer, employee, or agent

D An emergency exists for purposes of this section if a quorum of the corporation’s board
of directors cannot readily be assembled because of some catastrophic event

Comment- The Virgmma Draft adopts § 2.07 of the Model Act It differs from Virgmma Code §
13.1-24.1 m the following ways

1. The Virgima Draft provides that directors may adopt emergency bylaws “unless the articles of
mcorporation provide otherwise” Virgima Code § 13.1-24.1 states that directors may adopt
emergency bylaws “notwithstanding any different provision elsewhere in thus title or in the
articles of mncorporation or bylaws”

2. The Virgima Draft adds the concept that an emergency exists if a quorum of the directors
cannot be readily assembled because of some catastrophic event. The Virgrma Code limits an
emergency as an “attack on the United States or any nuclear or atomuc disaster ”

3. The hishng of permussible prowvisions in the emergency bylaws 1s sumilar to Virgima Code §
13.1-24.1, but the Virgima Draft is a sumpler and more flexible statute.

Article 4.

Purposes and Powers

§ 13.1-626 Purposes.~Every corporation incorporated under this Act has the purpose of
engagwng in any lawful bustness unless a more hmuted purpose s (i set forth in the articles of
mcorporation, or (u) required to be set forth in the articles of incorporation by § 13.1620, or
any other law of this Commonwealth
Comment. The source of this sechon 1s § 301 of the Model Act. One substantive change has

been made by adding subsection (n)

Virgimma Code § 13149 (b) allows a corporation to state in its articles of incorporation that its
purpose 1S to conduct “any or all lawful busmmess” if the corporation’s purpose 1s not

“required to be specifically stated in the articles of incorporation.”

§ 13.1627 General powers—A Unless its articles of wincorporation provide otherwise, every
corporation has perpetual duration and succession iwn its corporate name and has the same
powers as an windividual to do all things necessary or convement to carry out its business and
affairs, wncluding, wiathout hmitation, power

1 To sueand be sued, complain and defend in its corporate name,

2 To have a corporate seal, which may be altered at will, and to use u, or a facsimue of
i, by impressing or affixing it or in any other manner reproductng i,

3 To make and amend bylaws, not inconsistent with its articles of incorporation or with
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the laws of this Commonwealth, for managing the business and regulating the affairs of the
corporatiorn,

4 To purchase, recerve, lease, or otherwise acquire, and own, hold, improve, use and

otherwise deal wnth, real or personal property, or any legal or equitable interest mn property,
wherever located,

5 To sell, convey, mortgage, pledge lease, exchange, and otherwise dispose of all or any
part of its property,

6 To purchase, recetve, subscribe for, or otherwise acquire, own, hold, vote, use, sell,
morigage, lend, pledge, or otherwise dispose of, and deal in and with shares or other mterests
in, or obligations of, any other entity,

7 To make contracts and guarantees, incur habiities, borrow money, issue its notes, bonds,
and other obligations, which may be convertible into or wnclude the option to purchase other
secunities of the corporation, and secure any of its obligations by mortgage or pledge of any of
its property, franchises, or mncome,

8 To lend money, mvest and remvest its funds, and recetve and hold real and personal
property as security for repayment,

9 To conduct its buswmness, locate offices, and exercise the powers granted by this Act
within or without this Commonwealth,

10 To elect directors and appownt officers, employees, and agents of the corporation, define
thewr duties, fix theirr compensation, and lend them money and credit,

11 To pay pensions and establish pension plans, pension trusts, profit shanng plans, share
bonus plans, share option plans, share purchase plans and benefit and incentive plans for any
or all of the current or former directors, officers, employees, and agents of the corporation or
any of its subsidianes,

12 To make donations for the public welfare or for religious, charitable, scientific, literary
or educatwonal purposes, except that corporations subject to regulation as to rates by the
Comnussion shail not have power to make donations in excess of five percent of net income

computed before federal and state taxes on income and without taking nto account any
deduction for gifts,

13 To make payments or donations, or do any other act, not mconsistent with this section
or any other appiicable law, that furthers the business and affarrs of the corporation,

14 To pay compensation, or to pay additional compensation, to any or all directors, officers
and employees on account of services previously rendered to the corporation, whether or not an
agreement to pay such compensation was made before such services were rendered,

15 To insure for its benefit the Iife of any of its directors, officers or employees, to insure
the Ufe of any shareholder for the purpose of acquinng at his death shares owned by such
shareholder and to continue such insurance after the relationship terrmnates,

16 To cease its corporate actrvities and surrender its corporate franchise, and

17 Tc have and exercise all powers necessary or convement to effect any or all of the
purposes for whuch the corporation 1s organized

B Each- corporation other than a public service company, a banking corporation, an
insurance corporation, a savings and loan association, a credit umion or an ndustnial loan
association shall have power to enter into partnership agreements, joint ventures, or other
assocwation of any kind with any person or persons The term “public service company” as used
in this paragraph shall not apply to rauroads, which shall have the power given other
corporations generally by this paragraph The foregomg hrmutation on public service companies
shall not apply> to partnership agreements, joint ventures or other assocwations between gas
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compames and gas companies or electnic comparies and electric companies where the purposes
of such partnerships, joint ventures or other associations are found by the Comrmussion to be in
direct furtherance of the certificated business of such gas or electric companmies and are
otherwise found by the Commussion to be in the public interest The foregoing hmutation on
public service companies shall not apply to partnership agreements, jomnt ventures or other
associations between telephone companies and telephone comparues, whether n corporate or
other form, or between telephone compamies and commonly owned affilates of telephone
companies for the purpose of providing domestic cellular radio telecommunication service

C Privileges and powers conferred and restrictions and requirements imposed by other titles
of the Code on radroads or other public service comparies, banking corporations, mnsurance
corporations, savings and loan associations, credit umwons, industrial loan associations or other
specwal types of corporations, shall not be deemed repealed or amended by any prowvision of this
Act except where specifically so provided

D Each corporation which 1s deemed a private foundation, as defined in § 509 of the
Internal Revenue Code, unless its articles of wincorporation expressly prowvide otherwise, shall
distribute its income and, if necessary, pnncipal, for each taxable year at such time and
such manner as not to subject such corporation to tax under § 4942 of the Internal Revenue
Code Such corporation shall not engage in any act of selfdealing, as defined in § 4941 (d) of
the Internal Revenue Code, retain any excess business holdings, as defined in § 4943 (c) of the
Internal Revenue Code, make any investments in such manner as to give rnise to habuity for the
tax imposed by § 4944 of the Internal Revenue Code or make any taxable expenditures, as
defined in § 4945 (d) of the Internal Revenue Code This subsection shall apply to any
corporation organized after December 31, 1969, under this chapter or under the Virgima Stock
Corporation Act enacted by Chapter 428 of the 1956 Acts of General Assembly, and to any
corporation organized before January 1, 1970, only for its taxable years beginrung on and after
January 1, 1972, uniess the exceptions provided in § 508 (e) (2) (A) or (B) of the Internal
Revenue Code shall apply or unless the board of directors of such corporation shall elect that
such restrictions as contained win this subsection shall not apply by filing written notice of such
election with the Attorney General and the clerk of the Commussion on or before December 31,
1971 Each reference to a section of the Internal Revenue Code made wn this paragraph shall
nclude future amendments to such Code sections and corresponding provisions of future
internal revenue laws
Comment. The Virginia Draft adopts portions of Model Act § 302 and Virgmmia Code § 131-2.1

Model Act § 302 has been revised n the Virgima Draft in the following ways
1. In paragraph 11 of subsection A the Virginia Draft adds “share purchase plans.” This phrase

was taken from the Virgima Code

2. In paragraph 12 of subsection A the hmut set on permissibie donations by corporations subject
to regulation as to rates by the Commussion 1s taken from Virgima Code § 131-21 (m) and
1S not found in the Model Act

3. Paragraph 15 of subsecthon A of the Model Act has been deleted as an unnecessary provision.
It provides corporatons with power “to transact any lawful business that will ad
governmental policy.”

Provisions which are found in the Model Act but not in the Virgima Code and which have been
adopted 1 the Virgima Draft inciude

1. The first subsection of this section which gives a corporation perpetual durahon and the same
powers as an individual to do all things necessary or convenient to carry out its business and
affairs

2 Paragraph 13 of subsection A

Provisions found in Code § 13121 but not in the Model Act which have been adopted In the
Virginia Draft include

1. The power to pay compensation to directors, officers and employees for previously rendered
services whether or not there was a prior agreement regarding these services (paragraph 14
of subsection A)

2 The power to obtain hfe insurance on directors, officers or employees and also on any
shareholdér to acquire the shareholder’s shares in the event of his death (paragraph 15 of
subsection A)

3 The power to cease its corporate activities and surrender its corporate franchise (paragraph
16 of subsection A)

4 The power to enter into partnership agreements, joint ventures, or other association of amy
kind with other corporations, but limiting this authonty for special purpose corporations
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5. All of the provisions regarding special purpose corporations.

6 A provision regarding distbution of income by private foundations This paragraph has been
modified to update the references to the Internal Revenue Code

7 A provision giving corporations the power to “have and exercise all powers necessary or
convenient to effect any or all of the purposes for which the corporation 1s orgamzed ”

The Virgima Draft has not adopted the portion of Virgimia Code § 131-21 (1) that ties the power
to lend money to the corporation’s ‘“‘corporate purposes.”

§ 131628 Emergency powers-~A In anticipation of or during an emergency defined in
subsection D of this section, the board of directors of a corporation may

1. Modify hnes of successzbn to accommodate the ncapacity of any director, officer,
employee, or agent, and

2. Relocate the principal office, designate alternative principal offices or regwoonal offices, or
authorize the officers to do so

B Duning an emergency defined in subsection D of this section, unless emergency bylaws
provide otherwise:

1. Notice of a meeting of the board of directors need be given only to those directors whom
i s practicable to reach and may be given in any practicable manner, including by publication
and radio, and

2. One or more officers of the corporation present at a meeting of the board of directors
may be deemed by a majority of the directors present at the meeting to be directors for the
meeting, in order of rank and within the same rank wn order of semority, as necessary to
achieve a quorum.

C Corporate action taken in good faith during an emergency under this section to further
the ordinary business affairs of the corporation

1. Binds the corporation, and
2 May not be used to impose habiity on a corporate director, officer, employee, or agent

D An emergency exists for purposes of this section if a quorum of the corporation’s board
of directors cannot readily be assembled because of some catastrophic event

Comment This section adopts Model Act § 303 with munor changes.

The pnncaipal differences between the Virgima Draft and Virgigma Code § 13.1-241 are as
follows

1 Under Virgmmia Code § 13.1-241 (c) the board of directors must approve a hist of officers “or
other persons” to be deemed directors in an emergency before the emergency occurs Prior
approval 1s not required by the Virgima Draft.

2 The Virginia Code requires a ranking of persons deemed to be directors in an emergency “in
order of prnionty” and subject to condihons or time periods as provided in the emergency
bylaws or by board resolution The Virgimma Draft provides for designation of officers as
directors ‘“in order of rank and within the same rank n order of senionty”

3 The Virgmma Code Lmits an emergency to an attack on the United States or a nuclear
disaster

§ 13.1679 Ultra vires-A Except as provided in subsection B of this sectroon, corporate
action may not be challenged on the ground that the corporation lacks or lacked power to act

B A corporation’s power to act may be challenged
1. In a proceeding by a shareholder against the corporation to emjon the act,
2 In a proceeding by the corporation, directly, derivatively, or through a recewver, lrustee,

or other legal representative, against an incumbent or former director, officer, employee, or
agent or the corporation; or
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3 In a proceeding against a corporation before the Commussion

C In a shareholder’s proceeding under paragraph I of subsection B of this section to enjoin
an unauthonzed corporate act, the court may enjoin or set aside the act and may award
damages for loss, except anticipated profits, suffered by the corporation or another party
because of enjoiming the unauthorized act.

Comment The Virgma Code (§ 131-5) and Model Act sechons regarding ultra vires are
substantially simular The Virgima Draft adopts Model Act § 3.04, except that paragraph 3 of
subsection B authorizes any proceeding before the Commussion, while the Model Act
authorzes a proceeding by the Attorney General.

Article 5

Name

§ 13.1630 Corporate name-A A corporate name shall contain the word *“corporation,”
“wncorporated,” ‘“company,” or “limited,” or the abbreviation “corp,” “mc,” “co.” or “Itd”
Such words and their corresponding abbreviations may be used interchangeably for all purposes

B A corporate name shall not contain:

1 Any langugge stating or imphnng that it will transact one of the special kinds of
zuanesses lsted in § 13 1620 uniess 1t proposes in fact to emgage m such special kind of
usiness; or

2 Any word or phrase that i1s prohibited by law for such corporation.

C Except as authorized by subsection D of this section, a corporate name shall be
distinguishable upon the records of the Comnusswon from

1 The corporate name of a domestic corporation or a foregn corporation authorized to
transact buswness in this Commonwealth,

2 A corporate name reserved or registered under §§ 13.1631, 13.1632, 13.1-830 or 13 1-831,

3. The designated name adopted by a foreign corporation, whether issumg or not issuing
shares, because its real name 1s unavaiable, and

4. The corporate name of a nonstock corporation wmcorporated or authorized to transact
bustness in this Commonwealith

D A domestic corporation may apply to the Commussion for authorization to use a name
that s not distinguishable upon 1its records from ome or more of the names described n
subsection C of this section The Commussion shall authorize use of the name apphed for if.

1 The other entity consents to the use in wniting and submuts an undertaking mn form
satisfactory to the Comnussion to change its name to a name that i1s distinguishable upon the
records of the Comrussion from the name of the applying corporation, or

2 The applicant delivers to the Commussion a certified copy of the final judgment of a
court of competent junisdiction establishing the applicant’s night to use the name applied for in
this Commonwealth

E The use of assumed names or fictitious names, as provided for in Chapter 5 (§ 59 169 et

seq.) of Title 59.1, 1s not affected by this chapter

Comment The Virgima Draft adopts § 4.01 of the Model Act with the following modifications

1 Subsection A includes a provision found in the Virgimia Code that allows specified words and
corresponding abbreviations to be used interchangeably Not adopted 15 a provision In the
Model Act that permits foreign words of like import to satisfy the requirements of subsection
A
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2 The Model Act prombits use of language 1n a corporate name that states or imphes that the
corporation 1s organized for a purpose other than permitted by the Act or by the
corporation’s articles of incorporation Subsection Bl of the Virgima Draft only prohibits
language falsely implying that the corporation wall engage 1n one of the special kinds of
businesses listed 1n § 131-620 as these are the only businesses required by statute to lst
certain purposes in their articles of incorporation

3 Subsection B2 has been taken from Virgima Code § 13.1-6 (b).

4 Subsection D of the Model Act has been deleted as an unnecessary prowision. It would allow
one corporation to use the name of another if the proposed user corporation has merged
with, been formed by reorgamization of, or acquired all or substantially all of the assets of
the other corporation

5 Subsection E has been added to make clear that the Virgimia Draft does not control the use
of assumed or fichtious names In parhcular, use of a designated name n order to qualify to
transact business as a foreign corporation, as provided for m Va Draft § 13.1-762 A2, does
not affect any oblhigation to comply with Chapter 5 of Title 59.1 mn order to use an assumed
or fichihous name to transact business

The Virgmia Draft differs from Virgima Code § 13.1-6 as follows

1 Subsechon C prowides that a corporate name 1s available for use if the name IS
“distingmishable upon the records of the Commussion ” The Virgimma Code uses a broader test,
providing that a corporate name “shall not be the same as, or confusingly simiar to”
another corporate name

2 Subsections C3 and D are new.

§ 13.163]1 Reserved name—A A person may apply to the Commussion to reserve the
exclusive use of a corporate name, including a designated name for a foreign corporation whose
corporale name 1s not avadable If the Commussion finds that the corporate name apphed for is
avaiable, 1t shall reserve the name for the apphcant’s exclusive use for a 120-day period

B The owner of a reserved corporate name may renew the reservation for successive
perwods of 120 days each

C The owner of a reserved corporate name may transfer the reservation to another person
by delivenng to the Commussion a notice of the transfer, executed by the apphcant for whom
the name was reserved, and specifying the name and address of the transferee
Comment: The Virgima Draft adopts Model Act § 4.02 with one change The Model Act allows

reservation of a name for a nonrenewable 120-day period. The Virgima Draft allows renewal

of the reservation.

Subsechon A prowvides for reservation of a designated name for a foreign corporaton whose
corporate name 1s not available. Reservation of a designated name is not authorized in the
Virgma Code.

The Virgmma Code (§ 13 1-7) allows a reservation to be revoked if an application or transfer was
not made n good faith The Virgima Draft does not have such a provision

§ 131632 Registered name~A A jforewgn corporation may register its corporate name, or
its corporate name with any addition required by § 131762, if the name s distnguishable
upon the records of the Comrussion from the corporate names that are not avadable under
subsection C of $ 13.1630

B A foregn corporation registers its corporate name, or s corporate name with any
addition requured by § 13 1-762, by

! Fuing with the Comnussion (1) an apphcation setting forth its corporate name, or is
corporate name with any addition required by § 13.1-762, the state or country and date of its
incorporation, and a brief description of the nature of the business i which it 1s engaged, and
(W) a certificate setting forth that such corporation is in good standing, or a document of
simdar wnport, from the state or country of incorporation, executed by the official who has
custody of the records pertaining to corporations, and

2 Paywng to the Comnussion a registration fee wn the amount of one dollar for each month,
or fraction of a month, between the date of fing such apphbcation and December 31 of the
calendar year in which such apphcation s filed



C If the Commussion finds that the corporate name applied for is avaiable, it shall register
the name for the applicant’s exclusive use Such registration shall expwre at the end of the
calendar year in which it became effective.

D A foreign corporation whose registration is effective may renew it for the succeeding
Yyear by fiing with the Comnussion between October 1 and December 3] a renewal application,
which complhes with the requirements of subsection B of this section, and paying a renewal fee
of twenty dollars The renewal appilication 1s effective when filed in accordance with this
section and renews the registration for the followmng calendar year

E A foreign corporation whose registration s effective may thereafter obtain a certificate of
authority to transact business in this Commonwealth under that name or consent in writing to
the use of that name by a corportion thereafter incorporated under th:s chapter or by another
foreign corporation thereafter authorized to transact business in this Commonwealth The
registration terminates when the domestic corporation is ncorporated or the foreign corporation
obtains a certificate of authonty to transact buswmness in this Commonwealth or consents to the
authorization of another foreign corporation to transact business win this Commonwealth under
the registered name

F. A forewgn corporation which has win effect a registration of its corporate name may
release such name by filing a notice of release of a registered name with the Commussion and
by paying a fee of five dollars
Comment The Virgima Draft adopts Model Act § 4.03 with minor changes and the following

additions from Virgima Code § 13.1-8
1. The prowvisions for a registration fee and renewal fees and
2. Subsecthon F
Subsection E of the Virgima Draft 1s new to the Virgima Code

§ 13.1633 Property title records-Whenever by merger or amendment to the articles of
tncorporation the name of any domestic or foreign corporation is changed or another domestic
or foreign corporation succeeds to the owmership of its property, a certificate reciing such
change or succession shall be issued by the clerk of the Commussion upon request and such
certificate may be admutted to record in any recording office within the jurisdiction of which
any property of the corporation s located in order to mantain the contimuty of title records
upon paying the fee of the clerk of the court, but no tax shall be due thereon If such
corporation is not a domestic corporation or a foreign corporation authorized to do busmness
this Commonweaith, a swmiar certificate by any competent authority of the state of
;ncorporaton, may be admutted to record in any recording office within the jurisdiction of
Which any property of the corporation is located in order to maintain the contwuuty of ltle
records upon paying the fee of the clerk of the court, but no tax shall be due thereon
Comment- This section was taken from Virgimia Code § 13.1-127 There is no sinular provision 1n

the Model Act
Provisions not covered in the Virginia Draft

The Virgima Draft has not adopted Virgima Code § 13.1-6.1, which prombits the use of the
word “Naz” or “Natonal Sociahist” 1In an assumed name or 1n the name of a domestc
corporation

Article 6

Office and Agent

§ 131634 Registered office and registered agent-A Each corporation shall continuously
maintain in this Commonwealth

1 A registered office that may be the same as any of its places of buswness, and
2 A registered agent, who shall be

a@ An wndrvidual who resides wmn this Commonwealth, s an officer or director of the
corporation or a member of the Virgimia State Bar, and whose buswiness office is identical with
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the registered office; or

b A professional corporation registered under the provisions of § 54-42.2, the business office
of which is identical with the registered office

B The sole duty of the registered agent is to forward to the corporation at its last known

address any notice that 1s served on the registered agent

Comment. Subsechon A of the Virgimia Draft adopts Virgmmia Code § 13.1-9 but deletes the
requirement that a registered agent be at least eighteen years of age. The provisions of §
501 of the Model Code which would allow any domeshc corporaton or foreign corporation
to serve as a registered agent have not been adopted i1n the Virgima Draft

Subsection B 1s new to the Virgimia Code and new to the Model Act The subsection makes clear
the himited responsibility of the registered agent to the corporation or any other person

§ 131635 Change of registered office or registered agent.~A. A corporation may change its
registered office or registered agent, or both, upon filing in the office of the Comrmussion a
Staltement of change on a form supplied by the Commussion that sets forth

1 The name of the corporation,
2 The address of its current registered office,

3 If the current registered office is to be changed, the paost office address, including the
street and number, if any, of the new registered office, and the name of the city or county mn
which it s to be located,

4 The name of its current registered agent,

S If the current registered agent is to be changed, the name of the new registered agent,
and

6 That after the change or changes are made, the corporation will be in comphance with
the requirements of § 13 1634

B I The Commussion shall mad to the clerk in whose office deeds are recorded wn the city
or county in which the then registered office s located a notice giving the name of the
corporation, the address of the registered office and the name and address of the registered
agent If the location of the registered office is changed to a different city or county, the
Comrussion shall mad a stmuar notice to the proper clerk of that city or county. But no such
notice shall be sent to the clerk of any court ;m the City of Richmond or the County of
Henrnico. The clerk, on recetving the notice, shall record it mn a book for the recordation of
charters Every statement shall be accompanied by the fees prescribed by law

2 A new statement shall forthwith be executed by the corporation whenever it changes its

name or whenever its registered agent dies, resigns or ceases to satisfy the requirements of §
13 1634

C If a registered agent changes his business address to another place within ths
Commonwealth, he shall change the address of the registered office of any corporation of which
he is a registered agent by fiing a statement as required above except that it need be signed,
either manually or wn facsimile, only by the registered agent and must recite that a copy of the
statement has been mailed to the corporation
Comment Subsection A follows § 502 (a) of the Model Act, with the addition of language taken

from Va Code § 131-10 Subsechons B and C follow Virggma Code § 13 1-10
The Virgimia Draft deletes the requirement 1 Virgiiia Code § 131-10 (g) that the statement of

change filed with the Commussion show that such change was authorized by resolution duly

adopted by the corporation’s board of directors.
The Virgima Draft does not include the requirement mn § 502 (a) (5) of the Model Act that a
statement of change of a registered agent include the new agent's wntten consent

§ 13.1636 Resignation of registered agent-A A registered agent may resign his agency
appownntment by sigming and fiing with the Comnussion his statement of resignation
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accompanied by his certification that he has maied a copy thereof to the principal office of the
corporation by certified mail The statement may include a statement that the registered office
s also discontinued

B The agency appowintment is terrunated, and the registered office discontinued if so

provided, on the thirty-first day after the date on which the statement was filed

Comment This provision adopts § 503 of the Model Act with the followning modifications

1 Language has been inserted in subsection A requinng the resigming agent to certify to the
Commussion that he has mailed a copy of his statement of resignation to the principal office
of the corporation by certiied mail

2 Subsection (b) of the Model Act has not been adopted It would have required the
Commussion to mail copies of the statement of resignation to the registered and principal
offices of the corporation

Va Code § 131-10.1, which provided for resignation of a registered agent, was repealed by the
General Assembly in 1981

§ 131637 Service on corporation~A A corporation’s registered agent is the corporation’s
agent for service of process, notice, or demand required or permitted by law to be served on
the corporation The registered agent may by wnstrument in wrnting, acknowledged before a
notary public, designate a person or persons in the office of the registered agent upon whom
any such process, notice or demand may be served Whenever any such person accepts service
of process, a photographic copy of such wstrument shall be attached to the return

B Whenever a corporation fais to appoint or maintain a registered agent wn this
Commonwealith, or whenever its registered agent cannot with reasonable diigence be found at
the registered office, then the clerk of the Commussion shall be an agent of the corporation
upon whom may be served any process, notice, order or demand except one wssued by the
Commussion. Service may be made on the clerk or any of his staff at his office. He shall keep a
record of any process, notice, order or demand so served and shall forthwith cause it to be sent
by registered or certified mad addressed to the corporation at its principal office unless the
Commussion does not have a record of its pnincipal office, ;n which event it shall be addressed
to the corporation at its registered office

C Ths section does not prescrnibe the only means, or necessanly the required means, of
serving a corporation

D The name of the registered agent, the address of the registered office and the principal
office, and the names and addresses of the officers and directors of the corporation as last fied
with the Commission pursuant to the provisions of this title shall be conclustve for the purpose
of service of process
Comment. The Virgmia Draft adopts subsechons A and C of § 5.04 of the Model Act with the

addition of the last two sentences of subsection A, which are new Subsections B and D are

taken from Virgimia Code § 13 1-11, but subsechon B modifies that Code section by providing
for the clerk of the Commussion to mail the papers to the princpal office, rather than the
registered office, of the corporation if 1t has a record of that office

In contrast to service on the clerk of the State Corporation Commussion, as provided for In
subsechon B, the Model Act prowvides for serving the corporaton at its principal office by

registered or certihed mail .

Article 7

Shares and Distributions

§ 131638 Authorized shares—A The articles of incorporation shall prescribe the classes of
shares and the riumber of shares of each class that the corporation i1s authorized to issue If
more than one class of shares i1s authonzed, the articles of ncorporation shall prescribe a
distinguishing designation for each class, and proor to the issuance of shares of a class the
preferences, limitations and relative rghts of that class shall be described win the articles of
incorporation. Al shares of a class shall have preferences, hrutations and relative rights
udentical with those of other shares of the same class except to the extent otherwise permitted
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by § 131639

B The articles of incorporation shall authorize (i) one or more classes of shares that
together have unhmited voting rights, and (1) one or more classes of shares, which may be the
same class or classes as those with voting nights, that together are entitled to recerve the net
assets of the corporation upon dissolution

C The articles of incorporation may authorize one or more classes of shares that

! Have special, conditional or hmited voting nghts, or no nght to vote, except to the
extent prombited by this Act,

2 Are redeemable or convertible as specified i the articles of mncorporation (3 at the option
of the corporation, the shareholder, or another person or upon the occurrence of a designated
evenl, (1) for cash, indebtedness, secunities, or other property, and (1) in a designated amount
or in ar amount deterrmined mn accordance with a designated formula or by reference to
extrninsic data or events,

3 Entitle the holders to distnbutions, calculated in anmy manner, mcluding drvidends that
may be cumulatrve, noncumulative or partwally cumulative,

4 Have preference over any other class of shares with respect to distrbutions, mncluding
dvidends and distrnbutions upon the dissolution of the corporation, or

5 Entitle the holders to other specified nghts, ncluding a nght that no transaction of a
spectfied nature shall be consurmmated whie any such shares remain outstanding except upon
the assent of all or a specified proportion of such shares

D The description of the designations, preferences, limitations and relative rights of share

classes m subsection C 1s not exhaustive

Comments: The Virggma Draft adopts § 6.01 of the Model Act except that subsection C 5 18
taken from Virgima Code § 13.1-13 (f)

This section 1s similar to Virgma Code §§ 13.1-12 and 13.1-13, except for subsection B which 15
Dew Subsection C 2 provides considerably greater flexabihty than Virgima Code § 13.1-13

131639 Terms of class or series deterruned by board of directors—A If the articles of
ncorporation so prowvide, the board of directors may determmne, ;n whole or part, the
preferences, hrutations and relative rights, within the hrmuts set forth wn § 13.1638, of () any
class of shares before the issuance of any shares of that class or (1) one or more series within
a class before the issuance of any shares of that senes

B Each seres of a class shall be given a distinguishing designation

C All shares of a senes shall have preferences, hrutations and relative nghts wdentical with
those of other shares of the same senes and, except to the extent otherwise provided mn the
description of the seres, of those of other senes of the same class

D When the board of directors has adopted an amendment of the articles of incorporation
pursuant to subsection A of this section, the corporation shall file with the Comrussion articles
of amendment, which may become effective without shareholder action, that set forth

1 The name of the corporation,

2 The text of the amendment deterruning the terms of the class or seres of shares,

3 The date it was adopted, and

4 A statement that the amendment was duly adopted by the board of directors

If the Comnussion finds that the articles comply with the requirements of law and that all

required fees have been pawd, it shall issue a certificate of amendment Shares of any class or
senies ‘that are the subject of the articles of amendment shall not be 1ssued untd the certificate
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of amendment s effective

E Unless the articles of incorporation otherwise provide, the board of directors may
redesignate any shares of any series theretofore established that have not been issued, or that
have been issued and reacquired, as shares of some other senes. Such redesignation or change
of designation shall be set forth wmn articles of amendment, which may become effective without
shareholder action
Comment The Virgima Draft adopts Model Act § 6.02 with minor changes and with the

following additions taken from Virgima Code § 13.1-14
1 The next to last sentence of subsection D
2 Subsection E

§ 13 1640 Issued and outstanding shares~A. A corporation may issue the number of shares
of each class or sermes authorized by the articles of incorporation Shares that are issued are
outstanding shares untu they are reacquired, redeemed, converted, or cancelled

B The reacquisition, redemption or conversion of outstanding shares is subject to the
hmitations of subsection C of this section and to § 13 1653

C At all imes that shares of the corporation are issued and oulstanding, one or more
shares that together have unhmuted voting rights and one or more shares that together are
entitled to recerve the net assets of the corporation upon dissolution shall be oulstanding.
Comment- This sechon of the Virgmua Draft adopts Model Act § 6 03. There 1s no comparable

section n the Virgmma Code.

§ 13 1641. Fractional shares-~A A corporation may, if authorized by its board of directors
1 Issue fractions of a share or pay in money the value of fractions of a share,
2. Arrange for dispositon of fractional shares by the shareholders, or

3 Issue scrip in registered or bearer form entithng the holder to recerve a full share upon
surrendening enough scrip to equal a full share

B Each certificate representing scrip shall be conspicuously labeled “Scrip” and shall
contain the information required by subsection B of § 13.1647

C The holder of a fractional share is entitled to exercise the nghts of a shareholder,
mcluding the nght to vote, to recetve dividends, and to participate in the assets of the
corporation upon dissolution The holder of scrip is not entitled to any of these nghts unless
the scrip provides for them

D The board of directors may authonze the issuance of scrip subject to any condition
consudered desirable, including

1 That the scrip will become void if not exchanged for full shares before a specified date,
and

2 That the shares for which the scrip is exchangeable may be sold by the corporation and
the proceeds paid to the scripholders

E When a corporation s to pay in money the value of fractions of a share such value
shall be determined by the board of directors A good faith judgment of the board as to the
value of a fractional share is conclusive
Comment: This section of the Virgima Draft adopts Model Act § 6,04 with minor language

changes and two additions
1. In subsection D 2 the words “by the corporation” have been added This language is taken

from Virgima Code § 13.1-21
2 Subsection E also 1s taken from Virgima Code § 13 1-21, but the Virgima Draft makes the

determunation of the board conclusive if made 1n good faith, while the Virgima Code makes

the determimnation final 1in the absence of fraud Throughout the Model Act and the Virgima

Draft the concept of good faith 1s used instead of fraud



Substantive differences between this section and Virgima Code § 13.1-21 nclude

1 Issuance of fractions of a share is prombited by the Virgmma Code except mn the case of
open-end investment trusts

2 The Virgmua Draft allows a hoider of scnp to exercise the mghts of a sharehoider if the scrip
so provides The Virgima Code provides that the holder of scrip shall not exercise voting
nghts and shall only have such other rights as are provided in the scrip

§ 13 1642 Subscription for shares before incorporation —A A subscription for shares enterec
into before incorporation 1s urevocable for six months unless the subscription agreement
provides otherwise ar all the subscribers agree to revocation

B The board of directors may determine the payment terms of subscriptions for shares that
were entered into before incorporation, unless the subscription agreement specifies them. A cali
for payment by the bonrd of directors must be uniform so far as practicable as to all shares of
the same class or series, unless the subscription agreement specifies otherwise

C Shares issued pursuant to subscriptions entered into before mncorporation are fully pawd
and nonassessable when the corporation receirves the consideration specified tn the subscription
agreement

D. If a subscriber defaults in payment of money or property under a subscription agreement
entered into before wincorporation, the corporation may collect the amount owed as any other
debt The articles of wncorporation, bylaws or the subscription agreement may prescribe other
penalties for nonpayment but a subscription and the wnstallments already paid on it may not be
forfeited unless the corporation demands the amount due by writen notice to the subscriber
and it remains unpaid for at least twenty days after the effective date of the notice

E If a subscrption for urussued shares s forfeited for nonpayment under paragraph D of
this section, the corporation may sell the shares subscribed for If the shares are sold by reason
of any forfeiture for more than the amount due on the subscription, the corporaton shall pay
the excess, after deducting the expense of sale, to the subscriber or his representative.

F A subscription agreement entered into dfter incorporation is a contract between the
subscriber and the corporation subject to § 13 1643.
Comment This sectior has been taken from Model Act § 6.20 with munor changes. Virgima Code
§ 13.1-15 1s similar, but makes no distnchon between subscriptons made before and after
1ncorporation.

§ 131643 Issuance of shares—-A. The powers granted wn this section to the board of
directors may be rese~ved to the shareholders by the articles of mcorporation

B Any issuance of shares must be authorized by the board of directors. Shares may be
issued for conswderal on consisting of any tangible or mntangible property or benefit to the
corporation, including cash, promussory notes, services performed, contracts for services to be
performed, or other secunities of the corporation

C A good faith determination by the board of directors that the consideration recerved or
to be recerved for the shares to be issued is adequate is conclusive wsofar as the adeguacy of
consideration relates to whether the shares are vahdly issued, fully paid and nonassessable
When the board of directors has made such a deterrmination and the corporation has recerved
the consideration, the shares issued therefor are fully paid and nonassessable

D. The corporation may place in escrow shares issued for a contract for future services or
benefits or a promissary note, or make other arrangements to restrict the transfer of the shares,
and may credit distnbutions n respect of the shares aganst thewr purchase price, untd the
services are -performed, the benefits are recerved or the note 1s paid If the services are not
performed, the benefits are not recetved or the note i1s not pawd, the shares escrowed or
restricted and the distributions credited may be cancelled in whole or part.

E. Where 1t cannot be determined that outstanding shares are fully paid and nonassessable,

there shall be a conclusive presumption that such shares are fully paid and nonassessable if the
board of directors makes a good faith determination that there 1s no substantial evidence that

29



the full consideration for such shares has not been paid

Comment The Virgima Draft adopts Model Act § 6.21 with (1) a change n subsection C to
ehminate a requirement 1n the Model Act that the board deterrune the adequacy of
consideration whenever shares are issued, and (u) the addition of subsection E Subsection E,
which 1s not found in the Model Act or the Virgmia Code, 1s designed to provide 2
mechanism for determuming that shares issued 1n years past are fully paid and nonassessable
even iIf that fact cannot be venfied A comparable provision m Virgima Code § 131-22
cannot be retained because 1t 1s based on stated capital, a concept that i1s not adopted 1n the
Virgmma Draft.

Substantive differences between the Virgmia Draft and Virgmia Code §§ 131-15 and 131-17
mclude the following

1 The concepts of “par value,” “stated capital,” “capital surplus” and “treasury shares” are
ehmunated from the Virgima Draft

2 The Virgmma Draft expressly provides that consideration for the issuance of shares can include
promissory notes and contracts for future services

3 Subsection C prowvides that if the board of directors determuines that the comsideration for
shares to be issued i1s adequate, that determination 1s conclusive insofar as the adequacy of
consideration relates to whether the shares are fully paid and nonassessable The Virgima
Code states that when shares are issued the consideration “expressed mn dollars” shall be as
fixed by the board.

4 In contrast to subsection C, Virgia Code § 13.1-15 states that “shares are deemed to be
1ssued on the date they are fully paid or on the date their issuance 1s authorized, whichever
occurs last” Virgimia Code § 13.1-15 also states that no certificate shall be issued for any
share untl the share 1s fully pad.

Va. Code § 13.1-17 allows the shareholders by resolution to place restrictions on the issuance of
shares by the board of directors. Such a resolution would only require a majority vote of the
shares represented at the meetng rather than the two-thirds vote required to include such a
restrichion 1n the articles of incorporation.

§ 13.1644. Liuability for shares issued before payment ~A. A purchaser from a corporation of
its own shares 1s not hable to the corporation or its creditcrs with respect to the shares except
to pay the consideration for which the shares were authorized to be issued as provided in §
13.1643 or specified n the subszription agreement under § 13.1642.

B A person who becomes a transferee of shares in good faith and without knowledge that
the consideration determuned for the shares pursuant to § 13.1643 or spectfied in the
subscription agreement pursuant to § 13.1642 has not been pawd 1s not personally liable for any
unpaid portion of the consideration, but the wtwl transferor remams hable therefor

C An executor, admuustrator, conservator, guardian, trustee, assignee for the benefit of
creditors, or receiver shall not, in any event, be personally hable to the corporation as
transferee of a purchaser from the corporation of its own shares but the estate of the
purchaser and his assets m the hands of such personal representative shall be so hable.

sharle)lzojlv;pledgee or other holder of shares as collateral security shall be personally hable as a

er

Comment: Subsection A of the Virgmia Draft follows Model Act § 622 and 1s similar to
provisions mn Virgimma Code § 13.1-22.

Subsections B, C, and D are taken from Virgima Code § 13.1-22 and are additions to the Model
Act.

The Virgima Draft has not adopted a provision 1n the Model Act that states that a shareholder 1s
not hable for the debts of the corporation except “by reason of his own acts or conduct”

§ 13.1645 Share dnidends—A. Unless the articles of incorporation provide otherwise, shares
may be issued pro rata and without consideration to the corporation’s shareholders or to the
shareholders of one or more classes or series An issuance of shares under this subsection s a
share drvidend -

B Shares of ore class or series may not be issued as a share dnidend in respect of shares
of another class or senes unless (1) the articles of wncorporation so authorize, (u) a majority of
the votes entitled zo be cast by the class or senes to be issued approve the issue, or (iu) there
are no outstanding shares of the class or series to be issued. For purposes of this subsection, if

30



a secunity convertible into or carrying a nght to subscribe for or acquire shares of the class or

series to be issued 1s outstanding, the holders shall be deemed to be holders of the class or
series

C If the board of directors does not fix the record date for deterriming shareholders
entitled to a share dividend, it is the date the board of directors authorizes the share drvidend
Comment The Virgmia Draft adopts Model Act § 6.23 with the additon of the last sentence in

Subsection B

§ 131646 Share options —A. Rights, options or warrants for the purchase of shares of the
corporation may be issued upon such terms and conditions and for such consideration as may
be approved by the board of directors, provided that the issuance of any rght, option or
warrant to any officer or employee of the corporation or any of its subsidiaries shall be
authornized by the shareholders of the corporation who are entitled to vote generally m the
election of directors unless the articles of mcorporation provide that shareholder approval 1s not
required
Comment The Virgma Draft follows Virgma Code § 13.1-17 Model Act § 6.24 eliminates any

requirement of shareholder approval for issuance of nghts, options or warrants

§ 13 1647 Form and content of certificates evidencing shares and form of bonds~A Shares
may but need not be represented by certificates. Unless this Act or another statute expressly
provides otherwse, the nghts and oblhgations of shareholders are identical whether or not ther
shares are represented by certificates

B 4t a muumum each share certiyficate shall state on its face.

1 The name of the issuing corporation and that it i1s organmized under the law of this
Commonwealth,

2 The name of the person to whom issued, and

3 The number and class of shares and the designation of the senes, if any, the certificate
represents

C. If the i1ssuing corporation s authorized to issue different classes of shares or different
senies within a class, the designations, relative nghts, preferences, and lumitations applicable to
eack class and the vanations in nghts, preferences, and hrutotions deterruned for each series
(and the authonty of the board of directors to determune varations for future series) shall be
summarized on the front or back of each certificate for shares of such class or series
Alternatively, each certificate may state conspicuously on its front or back that the corporation
will furrush the shareholder this information on request in wnting and without charge.

D. Each share certificate (i) shall be signed by two officers designated win the bylaws or by
the board of directors and (u) may bear the corporate seal or its facsimide The signatures of
the officers upon a certificate may be facsumules if the certificate is countersigned by a transfer
agenl, or registered by a registrar, other than the corporation or an employee of the
corporaton.

E. On any bond, note or debenture issued by a corporation which s countersigned or
otherwise authenticated by the manual signature of a trustee, the signatures of the officers of
the corporation and its seal may be facsimiles

F. If the person who signed, either manually or in facsimile, a share certificate or bond,
note or debenture no longer holds office when the certificate or bond, note or debenture is
issued, the certificate or bond, note or debenture is nevertheless valhd
Comment The Virgima Draft adopts Model Act § 6.25 with the addition of the the last sentence

of subsection D and of subsection E, taken from Virgimia Code § 13 120, and the addition of

the words “or bond, note or debenture” n subsecton F The Model Act permuts the
facsimile signatures of officers even if the certificates are not countersigned or registered

§ 13.1648. Shares without certificates~A Unless the articles of incorporation or bylaws
provide otherwise, the board of directors of a corporation may authorize the issue of some or
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all of the shares of any or all of its classes or sermes without certificates The authorization does
not affect shares already represented by certificates untd they are surrendered to the
corporation

B Within a reasonable time after the issue or transfer of shares without certificates, the
corporation shall send the shareholder a written statement of the information required on
certificates by subsections B and C of § 13 1647, and, if applicable, § 13 1649
Comment This provision 1s taken from Model Act § 6.26 without change. The Virginia Code was

amended n 1984 to permut 1ssuance of shares without certificates.

§ 131649 Restniction on transfer of shares and other securities—A The articles of
mcorporation, bylaws, an agreement among shareholders, or an agreement between shareholders
and the corporation may mpose restrictions on the transfer or registration of transfer of shares
of the corporation A restriction does not affect shares issued before the restriction was adopted
unless the holders of the shares are parties to the restriction agreement or voted in favor of
the restriction

B A restriction on the transfer or registration of transfer of shares 1s valid and enforceable
agawinst the holder or a transferee of the holder if the restriction is authorized by this section
and its existence 1s noted conspicuously on the front or back of the certificate or is contained
n the wnformation statement required by subsection B of § 13.1648 Unless so noled, a
restriction 1s not enforceable against a person without knowiedge of the restriction

C A restriction on the transfer or registration of transfer of shares is authorized

1 To maintain the corporation’s status when it s dependent on the number or identity of
its shareholders;

2. To preserve exemptions under federal or state securities law, and
3 For any other reasonable purpose
D A restriction on the transfer or registration of transfer of shares may:

l Obhgate the shareholder first to offer the corporation or other persons (separately,
consecutively, or stmultaneously} an opportunity to acquire the restricted shares,

2. Obligate the corporation or other persons (separately, consecutively, or stmultaneously) to
acquire the restricted shares,

3 Require the corporation, the holders of any class of its shares, or another person to

approve the transfer of the restricted shares, if the requirement i1s not manifestly unreasonable,
or

4 Prohibit the transfer of the restnicted shares to designated persons or classes of persons,
if the prohibition 1s not manifestly unreasonable

E For purpose of this section, “shares” includes a security convertible wnto or carrymg a
nght to subscribe for or acquure shares
Comment The source for this section is Model Act § 627 There 1s no comparable section in
the Virgimia Code

§ 13.1650. Expense of issue~A corporation may pay the expenses of selling or underwruing
its shares, and of orgamizing or reorgamuzing the corporation, from the consideration recerved
for shares
Comment This section was taken from Model Act § 6.28 There 1s no sumilar provision in the

Virgima Code.

$§ 131651 Shareholders’ preemptive mghts—A Unless himited or demed in the artwcles of
incorporation and subject to the hrutation in subsection C of this section, the shareholders of a
corporation have a preemptive nght, granted on uniform terms and conditions prescnibed by
the board of directors to provide a farr and reasonable opporturity to exercise the right, lo
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acquire proportional amounts of the corporation’s urissued shares upon the decision of the
board of directors to issue them

B Except to the extent that the articles of incorporation expressly provide otherwise, a
shareholder may warve his preemptive nght A warver evidenced by a writing 1s rrevocable
even though it 1s not supported by consideration

C Unless expressly conferred in the articles of wncorporation, there is no preemptive right
with respect to

1 Shares issued to officers or employees of the corporation or of its subsidares pursuant
to a plan approved by the shareholders, or

2 Shares sold other than for money.

D Holders of shares of any class with preferential nghts to distnbutions or assets have no
preemplive rights with respect to shares of any class.

E Holders of shares of any class without preferential nghts to distributions or assets have
no preemplive rights with respect to shares of any class with preferential rights to distributions
or assets unless the shares with preferential nights are convertible wmto, or carry a nght to
subscribe for or acquire, shares without preferential rights.

F Holders of shares without general voting rights and without preferential rights to
distributions or assets have no preemptive nghts with respect to shares of any class with
general voling nights but without preferential nights to distributions or assets.

G. Except to the extent that the articles of incorporation expressly provide otherwise,
shares subject to preemptive rights that are not acquired by shareholders may be issued to any
person for a period of one year after beng offered to shareholders at a consideration set by the
board of directors that i1s not lower than the consideration set for the exercise of preemplive
rights An offer at a lower consideration or after the expiwration of one year is subject to the
shareholders’ preemptive nghts

H For purposes of this section, “shares” wncludes a security convertible wnto or carnng a
right to subscribe for or acquire shares
Comment The Virgma Draft follows Virima Code § 13.1-23 1n preserving preemptve nghts
except as provided in the articles of incorporation or as expressly provided in the section.
Model Act § 6.30 ehmnates preemptive nghts except as provided mn the artcles of
incorporation. Subsections B, G, and H are new to the Virgmma Code and are taken from
Model Act § 6.30. The excephons in subsection C follow Virgmma Code § 13.1-23

§ 131652 Corporation’s acquisition of its own shares—A. A corporation may acquire its
own shares and shares so acquired constitute authorized but umissued shares of the same class,
but undesignated as to series

B If the articles of wncorporation prohibit the reissue of acquired shares, the number of
authonized shares is reduced by the number of shares acquired, effective upon the issuance of a

certificate of amendment The corporation shall file with the Comrmussion articles of amendment
setting forth

1 The name of the corporation,
2 The reduction in the number of authorized shares, wtermzed by class and seres,

3 The total number of authorized shares, itenuzed by class and series, remaiung after
reduction of the shares, and

4 A statemenz that the reduction in the number of authorized shares was authorized by the
board of directors. The articles of amendment may be adopted by the board of directors
without shareholder action
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C If the Commussion finds that the articles of amendment comply with the requirements of
law and that all required fees have been paid, it shall issue a certificate of amendrnent
Comment Subsections A and B have been taken from Model Act § 631 with munor changes In

subsection A the phrase “of the same class, but undesignated as to senes” has been added

’(l:':;s p§hrase 1s found 1 Virgima Code § 131-66 Subsechon C has been taken from Virgima

e § 13 1-65.
The information required in articles of amendment 1s similar to that required by the Virgima

Code for articles of reduction However, the following differences exast
1 Va. Code § 131-63 requires a copy of the resolutton of the board of directors providing for

the cancellaton of shares 1n the articles of reduction
2 Va Code § 131-63 (d) requires a statement of the number of authorized shares only “if the

articles of incorporation provide that the cancelled shares shall not be reissued ”

§ 131653 Distnbutions to shareholder—A A board of diwrectors may authorize and the
corporation may make distnbutions to its shareholders, subject to restnction by the articles of
incorporation and the hmitation in subsection C of this section

B If the board of directors does not fix the record date for determiming shareholders
entitled to a distribution, other than one mnvolving a repurchase or reacquisition of shares, it 1s
the date the board of directors authorizes the distribution

C No distnbution may be made i, after giving it effect:

1 The corporation would not be able to pay its debts as they become due in the usual
course of business, or

2 The corporation’s total assets would be less than the sum of its total habiities plus
(unless the articles of incorporation permit otherwise) the amount that would be needed, if the
corporation were to be dissolved at the time of the distribution, to satisfy the preferental rights
ZPOH szzolutzon of shareholders whose preferential rights are superwor to those recerving the

istribution

D The board of directors may base a determunation that a distrnbution 1s not prohibited
under subsection C of this section either on financial statements prepared on the basis of
accounting practices and pnnciples that are reasonable in the circumstances or on a fair
valuation or other method that is reasonable in the circumstances.

E The effect of a distribution under subsection C of this section s measured.

1. In the case of a distribution by purchase, redemption, or other acqusition of the
corporation’s shares, as of the earlier of (y the date money or other property is transferred or
debt mcurred by the corporation or (u) the date the shareholder ceases to be a shareholder with
respect to the acquired shares,

2. In the case of any other distribution of indebtedness, as of the date the indebtedness 1s
distributed,

3 In all other cases, as of (i) the date the distrbution 1s authorized if the.payment occurs
within 120 days after the date of authorization or (u) the date payment i1s made if it occurs
more than 120 days after the date of authorization.

F A corporation’s indebtedness to a shareholder incurred by reason of a distribution made
in accordance wath this section is at parity with the corporation’s indebtedness to its generadl,
unsecured creditors except to the extent subordinated by agreement
Comment Thas section of the Virgima Draft adopts Model Act § 6.40 without change It differs

from the Virgima Code 1n the following ways
1 The Virgmia Draft 1s a general provision applying to all distributions to sharehoiders including

redemptions and acquisihons of shares The Virgima Code has a section on dividends (§
ig}:g) and provisions regarding the redemption or purchase of shares at §§ 1314 and
2 Subsecton C 1s similar to Virgmia Code § 13162, which protubits a redemphon when the
corporation ‘s insolvent or when such redemption or purchase would render 1t nsolvent, or
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which would reduce the net assets below the aggregate amount payable to the holders of
shares having prior or equal nghts to the assets of the corporaton upon mvoluntary
dissolutton ” See also Virgimma Code § 13.14, which provides that a corporaton may not
purchase its own stock when 1t 1s insolvent or the purchase would render 1t insolvent
Virgmia Code § 13143 permuts the payment of dividends “except when the corporation 1s
Insolvent or when the payment thereof would render the corporation nsolvent.”

Article 8

Shareholders

§ 131654 Annual meeting-A. A corporation shall hold annually at a time stated mn or fixed
in accordance with the pylaws a meeting of shareholders.

B. Annual shareholders’ meetmgs may be held at such place, in or out of this
Commonweaith, as may be provided in the bylaws or, where not inconsistent with the bylaws,
i the notice of the meeting

C The fauure to hold an annual meeting at the time stated in or fixed i accordance with

a corporation’s bylaws does not affect the vahdity of any corporate action.

Comment. The Virgima Draft adopts § 7.10 (a) and (c) of the Model Act. Subsection B is taken
form Virgma Code § 13.1-25. Subsection (b) of the Model Act requires annual meetings to be
held at the corporation’s principal office if no place 1s stated in or fixed by the bylaws

Subsechtion C 1s new to the Virgima Code.

$§ 13.1655 Special meeting—~A. A corporation shall hold a special meeting of shareholders,

1. On call of the chairman of the board of directors, the presudent, the board of directors,
or the person or persons authorized to do so by the articles of incorporation or bylaws, or

2. In the case of corporations having thirtyfive or fewer shareholders of record, if the
holders of at least twenty percent of all votes entitled to be cast on any issue proposed to be
considered at the specw! meeting sign, date, and deliver to the corporation’s secretary one Or

Zol;evmttendemandsforthemeetmgdesmbmgthepwposeorpwposesforwkwhltlstobe

B. The articles of incorporation may provde for an increase or decrease in the percenlage
stated in paragraph 2 of subsection A of this section.

C. If not otherwise fixed under § 13.1656 or § 13.1660, the record date for determiming
;hareholders entitled to demand a special meeting is the date the first shareholder signs the
emand.

D. Special sharelolders’ meetmgs may be held at such place m or out of this
Comrmonweaith as may be provided i the bylaws or, where not wmconsistent with the bylaws,
m the notice of the meeting .

E. Only business within the purpose or purposes described in the meeting notice required by

subsection C of § 13.1658 may be conducted at a special shareholders’ meeting.

Comment- The Virgima Draft adopts § 7.02 of the Model Act with the following modifications

1 The Medel Act and the Virgmia Code allow holders of ten percent of the votes to call a
special meeting Subsecton B of the Virgimua Draft increases the ten percent threshold to
twenty percent for closely held corporations. For public corporations sharehciders only can
call a special meeting 1if authorized by the articles of incorporation or bylaws as 1s the case
under the Delaware Business Corporation Act. Subsechon B states that the articles of
Incorporaton may provide for an increase or decrease in the percentage of the votes
entitled to call a special meeting

2 The Virgmia Draft adopts language in Virgma Code § 13.1-25 that allows special shareholder
meetngs to be held 1 a place specified mn the notice of the meeting if not inconsistent with
the bylaws The Model Act requires special meetings to be held at the corporation’s principal
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otfice if no place 1s stated or fixed in the bylaws.
The Virgmma Draft includes the following provisions that are not in Virgimia Code § 13 1-25
1 Language in subsechon A 2 requiring the shareholders to sign and dehver wntten demands to

the corporation’s secretary 1n order to call a meeting, and
2 Subsections B and C

§ 131656 Courtordered meeting—A The circuit court of the city or county where a
corporatior’s principal office 1s located or, if none in this Commonwealth, where its registered
office is located, may, after notice to the corporation, order a meeting to be held

1 On petition of any shareholder of the corporation entitled to participate in an annual
meeting if an annual meeting was not held within fifteen months after its last annual meeting
or, if there has been no annual meeting, the date of its wcorporation, or

2 On petition of a shareholder who signed a demand for a special meeting that satisfres the
requirements of § 13 1655 if

a. Notice of the special meeting was not given within thirty davs dfter the date the demand
was delivered to the corporation’s secretary, or

b The special meeting was not held in accordance with the notice.

B. The court may fix the time and place of the meeting, determune the shares entitled to
paracipate m the meeting, specify a record date for determuung shareholders entitled to notice
of and to voie at the meeting, prescribe the form and content of the meeting notice, and enter
other orders necessary to accomplish the purpose or purposes of the meeting.

Comment This sechon was taken from Model Act § 7.03. In contrast to the Model Act, the
Virgima Draft requires nohce to the corporaton before a court can order a meeting and
ehiminates a Model Act provision that allows a court to order a meeting 1if one has not been
beld within six months of the corporation’s last fiscal year In addition, the Virgima Draft
bas not adopted a provision in the Model Act that authorizes the court to fix a quorum for
the meetiag. Such authorization would appear to give the court unnecessary authority There
1S no comparable Virgimia Code provision.

§ 13.1657 Action without meeting-A Action required or permitted by this Act to be taken
at a shareholders’ meeting may be taken without a meeting and without action by the board of
directors if the action 1s taken by all the shareholders entitled to vote on the action The action
shall be evidenced by one or more written consents descrinng the action taken, signed by all
the shareholders entitled to vote on the action, and delivered to the secretary of the
corporaton for inclusion in the rmnutes or fihng with the corporate records Any action taken
by unarmimous wnitten consent shall be effective according to its terms when all consents are in
Dossession of the corporation. A shareholder may withdraw consent only by delivering a written
notice of withdrawal to the corporation pnor to the time that all consents are n the possesswon
of the corporation Action taken under this section s effective as of the date specified therem
provided the consent states the date of execution by each shareholder

B. If not otherwise determined under § 13.1660, the record date for determumung
shareholders entitied to take action without a meeting is the date the first shareholder signs the
consent under subsection A of this section. .

C A consent signed urder this section has the effect of a unammous vote of volng
shareholders and may be described as such in any document filed with the Commussion under
th:s chapter

D If this chapter requires that notice of proposed action be given to nonvoting shareholders
and the acton is to be taken by unamimous consent of the voting shareholders, the corporation
shall give its. nonvoting shareholders wnitten notice of the proposed action at least ten days
before the action 1s taken The notice shall contain or be accompanied by the same materwal
that under this Act would have been required to be sent to nonvoting shareholders in a notice
of meeting at which the proposed action would have been submutted to the shareholders for
action.

Comment This section of the Virgima Draft follows § 704 of the Model Act except for the last
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three sentences of subsechon A, which are new, and except that the Virgima Draft
eliminates any requirement for board approval when shareholders act by unammous consent

Virgila Code § 131-28 authornizes achon by shareholders by unammous consent Differences
between the Virgima Draft and the Virgima Code include the following

1 Subsechon A ehminates any requirement for board approval when shareholders act by
unamimous consent

2. The Virgima Draft adds the requirement that the written consents of the shareholders be
delivered to the secretary of the corporation to be included in the minutes or filed with the
corporate records.

§ 43.1658 Notice of meeting-A A corporation shall notify shareholders of the date, tume,
and place of each annual and special shareholders’ meeting Such notice shall be grven no less
than ten nor more than sixty days before the meeting date except that notice of a
shareholders’ meeting to act on an amendment of the articles of wincorporation, a plan of
merger or share exchange, a proposed sale of assets pursuant to § 13.1-724, or the dissolution
of the corporation shall be given not less than twenty-five nor more than sixty days before the
meeting date Unless this chapter or the articles of wncorporation require otherwise, the
corporation is required to give notice only to shareholders entitled to vote at the meeting

B Unless this chapter or the articles of wcorporation require otherwise, notice of an annual
meeling need not state the purpose or purposes for which the meeting s called

call e‘; Notice of a special meeting shall state the purpose or purposes for which the meeting s

D If not otherwise fixed under § 13.1656 or § 13 1660, the record date for deterrmining
shareholders entitled to notice of and to vote at an annual or special meeting is the close of
bustness on the day before the effective date of the notice to shareholders

E Unless the bylaws require otherwise, if an annual or specwal meeting s adjourned to a
different date, time, or place notice need not be given if the new date, tume, or place s
announced at the meeting before adjournment If a new record date for the adjourned meeting
s or shall be fixed under § 13 1660, however, notice of the adjourned meeting shall be given
under this section to persons who are shareholders as of the new record date

F Notwithstanding the foregomng, no notice of a shareholder's meeting need be given to a
shareholder if (1) an annual report and proxy statements for two consecutrve annual meetings of
shareholders or (u) all, and at least two, checks in payment of dvidends or interest on
securities duning a tweive-month period, have been sent by firstclass Umted States mal,
addressed to the shareholder at his address as it appears on the share transfer books of the
corporation, and returned undeliverable. The obligation of the corporation to give notice of
shareholders’ meetings to any such shareholder shall be rewnstated once the corporation has
recerved a new address for such shareholder for entry on its share transfer books
Comment Subsections A-E follow § 7.05 of the Model Act except that in subsection A the time

period 1n which notice 15 to be given of any meeting to act on an amendment of the

articles, a plan of merger or share exchange, a sale of assets or dissoluhon has been
changed to require not less than 25 days’ notice.

Subsection F 1s taken from Virgima Code § 13.1-26.

The principal differences between the Virgima Draft and Virgima Code § 13.1-26 are (1) notice
of shareholders’ meetng can be given up to 60 days prior to the meeting, rather than 50
days, (n) the special notice requirement for a shareholders’ meeting to act on dissolution of
the corporation is new, and (i) subsection E 1s new

§ 131659 Waver of notice-A A shareholder may waive any notice required by this
chapter, the articles of wncorporation, or bylaws before or after the date and time of the
meeting that is the subject of such notice The waiver shall be m wrting, be signed by the
shareholder entitled to the notice, and be delivered to the secretary of the corporation for
inclusion wn the rrunutes or filing with the corporate records

B A shareholder’s attendance at a meeting

1. Waives objection to lack of notice or defective notice of the meeting, unless the
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shareholder at the beginming of the meeting objects to holding the meeting or transacting
buswness at the meeting; and

Z Waives objection to consideration of a particular matter at the meeting that is not
within the purpose or purposes described in the meeting notice, unless the shareholder objects
to considening the matter when 1t is presented
Comcr:dent§'rhxs section follows Model Act § 7.06 A comparable provision 1s found mm Virgima

e § 13.1.27
Subsection B 1s more detailled than Virgmua Code § 131-27 which provides that a shareholder
will be deemed to have had proper notice unless “he attends for the express purpose of
ob)ectu;% to the tramsaction of any business because the meeting is not lawfully called or
conven ”

§ 13.1660. Record date~A The bylaws may fix or provide the manner of fixing in advance
the record date for one or more voting groups wn order to make a deternunation of
shareholders for any purpose If the bylaws do not fix or provide for fixing a record date, the
board of directors of the corporation may fix a future date as the record date

B A record date fixed under this section may not be more than seventy days before the
meeting or action requuring a determunation of shareholders

C A determunation of shareholders entitled to notice of or to vote at a shareholders’
meeting 1s effective for any adjournment of the meeting unless the board of directors fixes a
new record date, which @t shall do if the meeting s adjourned to a date more than 120 days
after the date fixed for the onginal meeting

D If a court orders a meeting adjourned to a date more than 120 days after the date fixed
Jor the onginal meeting, it may provide that the omgmal record date continues n effect or it
may fix a new record date
Comment: Section 7.07 of the Model Act bhas been adopted in the Virgiua Draft with mnor

changes Substantive differences between the Virgma Draft and Virginma Code § 13.1-29

mclude the following
1. In the Virginia Code the number of days by which the record date may precede the date on

which a particular action 1s to be taken may not exceed 50 days. In the Virgima Draft this
tme frame 1s lengthened to 70 days Because many shares of public compames are held

today by depositanies at least two steps removed from the beneficial owners, the extra 20

days provides addihonal ttme that corporations may find helpful.

2. The Virginia Code makes the record date apphcable to any adjournment of a meeting

3 Subsection D 1s new.

4. Va. Code § 13.1-29 contains a provision for closing of transfer books as an alternative to the
fixing of a record date Such an alternative 1s not provided for 1n the Virgmnia Draft

§ 13 1-661 Shareholders’ list for meeting ~A. The officer or agent having charge of the share
transfer books of a corporation shall make, at least ten days before each meeting of
shareholders, a complete hst of the shareholders entitled to vote at such meeting or any
adjournment thereof, with the address of and the number of shares held By each The list shall
be arranged by votmg group and within each voting group by class or seres of shares

_ B For a penod of ten days prior to the meeting, the list of shareholders shall be kept on
file at the registered office of the corporation or at its principal office or at the office of its
transfer agent or registrar and shall be subject to mspection by any shareholder at any time
during usual busmess hours Such lst shall also be produced and kept open at the time and
place of the meeting and shall be subject to the inspection of any shareholder dunng the whole
Lime of the meeting for the purposes thereof The onginal share transfer books shall be prima
facie enidence as to who are the shareholders entitled to exarmine such list or transfer books or
to vote at any meeting of shareholders The nght of the holder of shares of a corporation any
of whose securities are registered under the Securities Exchange Act of 1934, as amended, to
nspect such list prior to a meeting of shareholders shall be subject to the limutations set forth
i subsection C of § 13 1-771

C If the requirements of this section have not been substantially complied with, the
meeling shall, on the demand of any shareholder in person or by proxy, be adjourned unti the



requirements are comphed with Refusal or faiuure to prepare or make avauable the

shareholders’ list does not affect the vahdity of action taken at the meeting prior to the making

of any such demand, but any action taken by the shareholders after the making of any such
demand shall be mvahd and of no effect

Comment This sechon of the Virgimia Draft is taken from Virgima Code § 13.1-30 with (1) the
addition of the last sentence in subsection A, which 1s taken from Model Act § 7.20, (u) a
change mn the last sentence of subsechon B to make the sentence applhicable to ali
corporaucns registered under the Secuntties Exchange Act of 1934, rather than all
corporations registered on a national secunties exchange, and (i) the addition of the last
sentence 1n subsection C

Differences between the Virgima Draft and Model Act § 7.20 include

1 The Model Act requires that the hst of shareholders be available beginming two business days
after notice of the meeting 1s given while the Virgimia Draft requires the list to be available
at least ten days before the meeting.

2 The Model Act allows the shareholder, his agent or attorney to inspect the voting hist, while
the Virgima Draft identifies the shareholder as the person entitled to inspect the list.

3 The Model Act requires the shareholder to make a written demand before he 1s entitled to
mnspect and copy the hst. The Virgima Draft requires the lhist to be subject to mmspection by
any shareholder at any time during usual business hours.

4 The following provisions mn the Virgima Draft are not in the Model Act.

1. A statement that the onginal share transfer books shall be prima facie evidence as to who are
the shareholders entitled to examine such hist or to vote at any meeting; and

1 A statement that the mnspection right of the holder of shares of a corporation registered under
the Secuntties Exchange Act of 1934 1s subject to the hmutations set forth m § 131-771 C
Virgima Code § 131-771 C requres that a shareholder have been of record for at least six
months or be a record holder of at least five percent of all outstanding shares. Further,
there must be a proper purpose for the shareholder’s demand :

§ 13.1662 Voting entitlement of shares—-A Except as provided in subsections B, C, D and E
or unless the articles of incorporation provide otherwise, each outstanding share, regardless of
class, 1s entitled to one vote on each matter voted on at a shareholders’ meeting

B. Unless the articles of wncorporation provide otherwise, n the election of dwrectors each
outstanding share, regardless of class, is entitled to one vote for as many persons as there are
directors to be elected at that time and for whose election the shareholder has a night to vole.

C. Redeemable shares are not entitled to vote on any matter and, except as to any right of
conversion, shall not be deemed outstanding shares after notice of redemption s maied to the
holders and a sum sufficient to redeem the shares has been deposited with a bank, trust
comparny, or other financial institution with wrrevocable wnstruction and authority to pay the
holders the redemption price on surrender of the shares. Such mstruction may provide that the
amount so deposited and any nterest thereon not clarmed within five years after the
redemption date shall be repaird to the corporation whose shares are so redeemed, and the
persons entitled thereto shall thereafter have only the right to receirve the redemplion price as
unsecured creditors of such corporation

D. The shares of a corporation are not entitled to vote if they are owmed, directly or
indirectly, by a second corporation, domestic or foreign, and the first corporation owns, directly
or wndrrectly a majority of the shares entitled to vote for directors of the second corporatlion

E. If a corporation holds in a fiduciary capacity its own shares or shares of a second

corporaticn that owns directly or indirectly a majority of shares entitled to vote for directors of

the first cevporation, such shares shall not be deemed to be outstanding and entitled to vote
unless

1. The corporation has authority to vote the shares only in accordance with directions of
the principal or beneficiary, or

2. A cofiduciary exists, pursuant to § 6 1-31 2 or otherwise, in which event the co-fiduciary
may vote the shares

F. Shares standing in the name of another corporation domestic or foreign, may be voted
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by such officer, agent or proxy as the bylaws of such corporation may prescribe, or, in the
absence of such provision, as the board of dirctors of such corporation may determine

G Shares standing in the name of a partnership may be voted by any partner

H Shares held by two or more persons as jownt tenants or tenants in common or tenants
by the entirety may be voted by any of such persons If more than one of such tenants votes
such shares, the vote shall be divided among them in proportion to the number of such tenants
voling

I Shares held by an admurustrator, executor, guardian, commuittee or curator representing
the shareholder may be voted by him without a transfer of such shares winto his name Shares
standing in the name of a trustee may be voted by him, but no trustee i1s entitled to vote
shares held by him without a transfer of such shares into his name

J Shares standwng in the name of a recerver or a trustee wn proceedings under the
Bankruptcy Reform Act of 1978 may be voted by him. Shares held by or under the control of a
recerver or a trustee in proceedings under the Bankruptcy Reform Act of 1978 may be voted by
him without the transfer thereof into his name if authonity to do so is contamned in an order of
the court by which he was appownted

K Nothing herein contained shall prevent trustees or other fiduciaries holding shares
registered in the name of a nominee pursuant to § 6 1-31 from causing such shares to be voted
by such normnee as the trustee or other fiduciary may direct Such nomnee may vote shares
as directed by a trustee or other fiduciary without the necessity of transferring the shares to
the name of the trustee or other fiduciary

L A shareholder whose shares are pledged is entitled to vote such shares until the shares
have been transferred into the name of the pledgee, and thereafter the pledgee s entitled to
vole the shares so transferred

M The articles of wincorporation may provide that the holders of bonds or debentures shall
be entitled to vote on specifred matters and such right shall not be termunated except upon
consent of the holders of two-thirds in aggregate principal amount
Comment This section draws from both Model Act § 721 and Virgimia Code § 131-32
Subsections A and D have been taken from the Model Act with the ehrmnation from subsection

D of the introductory clause “absent special circumstances” Subsections A and D are simlar

to Virgmma Code § 13 1-32. Subsechon E, which permits a corporation to vote its own shares

held 1n a fiduciary capacity n certain situations, i1s new The Model Act does not restrict a

corporation from voting its shares held mn a fiduciary capacity, while Virgima Code § 13.1-32

permits a corporation to count its own shares held 1n 2 fiduciary capacity for purposes of

determining a quorum but prohibits the corporation from votng the shares Under Virgima

Code § 6.1-311 a bank 1s, 1n certain situations, precluded from voting its own shares that

are held i a fiduciary capacity

Va Code § 131-32 1s the source for subsections B, C, and F-M In subsection B, the Virgima
Draft has added the phrase “unless the articles of incorporation provide otherwise ”

This sechon of the Virgima Draft does not address how shares held by two or more fiduciaries
are to be voted, but § 13.1-665 B 5 of the Virgima Draft permits a corporation to accept the
signature of one of the fiducianies if he appears to be actng on behalf of all fiducianies In
contrast, Virgima Code § 13.1-32 generally provides that shares are voted as determined by a
majority of the fiducianes

§ 13 1663 Proxies—A A shareholder may vote his shares in person or by proxy

B A shareholder may appoint a proxy to vote or otherwise act for him by signing an
appointment form, either personally or by his attorney-in-fact

C An appowntment of a proxy s effective when recerved by the secretary or other officer or
agent authorized to tabulate votes An appointment 1s valid for eleven months unless a longer
penod s expressly provided in the appointment form

D An appointment of a proxy is revocable by the shareholder uniess the appointment form
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conspicuously states that it i1s vrevocable and the appowntment 1s coupled with an nterest
Appointments coupled with an nterest winclude the appointment of-

1 A pledgee,
2 A persor who purchased or agreed to purchase the shares,

3 A crector of the corporation who extended it credit under terms requirning the
appointment,

4 An employee o the corporation whose employment contract requires the appoiwntment, or
5 A party to a voting agreement created under § 13.1-671

E The death or incapacity of the shareholder appointing a proxy does not affect the right
of the corporation to accept the proxy’s authority unless notice of the death or incapacity is
recerved by the secretary or other officer or agent authonzed to tabulate votes before the proxy
exercises his authority under the appowntment

F An appowntment made wrevocable under subsection D of this section is revoked when the
interest with Which 1t 1s coupled is extinguished

G A transferee for value of shares subject to an wrevocable appointrment may revoke the
appowntment if he did not know of its existence when he acquwred the shares and the existence
of the irrevocable gppomntment was not noted conspicuously on the certificate representing the
shares or on the information statement for shares without certificates

H Subject to § 131665 and to any express hmutation on the proxy’s authorty appearing
on the face of the appowntment form, a corporation is entitled to accept the proxy’s vote or
other action as that of the shareholder making the appowntment

I Any fiduciary who s entitled to vote any shares may vote such shares by proxy

Comment This section 1s taken from Model Code § 7.22 and 15 more comprehensive than the
language concerming proxies found 1 Virgmua Code § 13.1-32. Subsection I has been added
and reflects a concept found m Virgima Code § 13.1-32

Subsections A and B, and the second sentence of subsecton C are substantally similar to §
13.1-32 The first sentence of subsechion C and all of subsections D through G are new to the
Virgima Code.

The Virgima Code establishes a presumption of vahdity for proxies that apparently have been
executed (1) in the name of another corporation; (1) in the partnership mame, or (m) by
one of several fiducianes In contrast, subsechon H of the Virgma Draft cross-references to
§ 13.1-665, which governs the corporation’s acceptance of votes.

A provision mn Virgnmia Code § 13.1-32 that makes any authorization of an attorney-in-fact mnvahd
after ten years is not mcluded mn the Virgima Draft.

$ 13.1664 Shares 1eld by nominees—A A corporation may establish a procedure by which

the beneficial owner of shares that are registered in the name of a nomunee is recogrized by

the corporation as the shareholder. The extent of this recogmtion may be deterrnined in the
procedure

B The procedrre may set forth

1 The types of nominees to which it apphes,

The rights or privileges that the corporation recognizes in a benefictal owner,
The manner in which the procedure is selected by the nominee,

The information that must be provided when the procedure is selected,

G A W N

The period for which selection of the procedure s effective, and
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6 Other aspects of the nghts and duties created
Comment This provision adopts Model Act § 7.23 There 1S no comparable section 1n the
Virgimia Code

§ 13 1665. Corporation’s acceptance of votes—A If the name signed on a vote, consent,
warver, or proxy appointment corresponds to the name of a shareholder, the corporatiwon, if
acting i good faith, 1s entitled to accept the vote, consent, warver, or proxy appointment and
give it effect as the act of the shareholder

8 If the name signed on a vote, consent, waiver, or proxy appointment does not
correspond to the name of its shareholder, the corporation, if acting in good faith, s
nevertheless entitled to accept the vote, consent, warver, or proxy appointment and give it
effect as the act of the shareholder if.

1 The shareholder 1s an entity and the name signed purports to be that of an officer,
partner or agent of the entity,

2. The name signed purports to be that of an admurustrator, executor, guardwan, or
conservator representing the shareholder and if the corporation requests, evidence of fiduciary
status acceptable to the corporation hos been presented with respect to the vote, consent,
waiver, or proxy appointmernt,

3 The name signed purports to be that of a recever or trustee wn bankruptcy of the
shareholder and, if the corporation requests, evidence acceptable to the corporation that such
recetver or trustee has been authorized to vote the shares in an order of the court by which he
was appomted has been presented with respect to the vote, consenf, waiver, or proxy
appowntrnent,

4 The name signed purports to be that of a pledgee, benefical owner, or attorney-mnfact of
the shareholder and, if the corporation requests, evidence acceptable to the corporation of the
signatory’s authonty to sign for the shareholder has been presented with respect to the vote,
consent, waiver, or proxy appowntment, or

5. Two or more persons are the shareholder as fiducianies and the name signed purports to
be the name of at least one of the fiducianes and the person sigring appears to be acting on
behalf of all the fiduciares.

C. Notwithstanding the prowvisions of paragraphs 2 and 5 of subsection B of this section, 1
any case in which the will, trust agreement, or other wnstrument under which a fiducuary
purports to act contains directions for the voting of shares m any corporation, or for the
execution and delivery of proxies for the voting thereof, such drections shall be binding upon
the fiduciary and upon the corporation if a copy thereof has been furmished to the corporation.

D. The corporation 1s entitled to reject a vote, consent, waiver, or proxy appountment if the
secretary or other officer or agent authorized to tabulate votes, acting m good faith, has
reasonable basts for doubt about the validity of the signature on it or about the signatory’s
authonty to sign for the shareholder

E. The corporation and its officer or agent who accepts or rejects a vole, consent, waiver,
or proxy appointment in good faith and in accordance with the standards of this section are
not liable in damages to the shareholder for the consequences of the acceptance or rejection.

F. Corporate action based on the acceptance or rejection of a vote, consent, waiver, or
proxy appointment under this section is valid unless a court of competent junsdiction
determines otherwise
Comment This section has been taken from Model Act § 7.24 with mnor language changes and

the addition of subsection C taken from Virgima Code § 13.1-32 The substance of this section

IS new to the Virggma Code, except that the Virgima Code does establish presumptions in

favor of the validity of proxies mn certamn situations See the comment to § 13.1-663.

$§ 13.1666 Quorum and voting requirements for votmg— groups ~A Shares entitled to vote as
a separate voting group may take action on ‘a matter at a meeting only if a quorum of those
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shares exists with respect to that matter. Unless the articles of wincorporation or this chapter
provides otherwise, a major:ty of the votes entitled to be cast on the matter by the voling
group constitutes a quorum of that voting group for action on that n:atter

B Once a share 1s represented for any purpose at a meeting, it is deemed present for
quorum purposes for the remainder of the meeting and for any adjournment of that meeting
unless a new record date is or shall be set for that adjourned rneeting

C If a quorum exists, action on a matter, other than the election of directors, by a voting
group s approved if the votes cast within the voting group favoring the action exceed the
votes cast opposing the action, unless the articles of wncorporation or this chapter requires a
greater number of affirmative votes

D Less than a quorurn may adjourn a meeting

E The election of directors is governed by § 13 1669

Comment This section follows Model Act § 7.25 with munor changes Subsection D has been
taken from Virgima Code § 13.1-31

Subsection B 1s new to the Virgima Code Subsection C 1s the same as Virgima Code § 13.1-31
except that abstentions are not counted.

§ 13 1667 Acton by single and multiple voting groups.—A If the articles of incorporation or
this chapter provides for voting by a single voting group on a matter, action on that matter is
taken when voted upon by that! voting group as provided in § 13 1-665.

B If the articles of incorporation or this chapter provides for voting by two or more voling
groups on a matter, action on that matter is taken only when voted upon by each of those
voling groups counted separately as provided in § 13.1666 Action may be taken by one voung
group on a matter even though no action s taken by another voting group entitled to vote on
the matter

Comment This section has been taken from Model Act § 7.26 It 1s new to the Virgima Code

§ 131668 Greater quorum or votmg requirements-A The articles of wncorporation may
provide for a greater quorum or voting requirement for shareholders, or voting groups of
shareholders, than is provided by this chapter

B An amendment to the articles of wncorporation that adds, changes, or deletes a greater
quorum or voting requirement shall meet the quorum requirement and be adopted by the vote
and voting groups required to take action under the quorum and voting requirements then n
effect
Comment. The Virgima Draft adopts Model Act § 7.27 with one significant change Subsection B

of the Mode! Act states that any proposal to amend a quorum or votng requiremeant must

meet the greater of the then existng or proposed quorum or voting requirement.

Virgima Code § 13.1-33 allows a corporation to set a greater voing requrement 1n 1its articles of
mncorporation than required by the Act. Virginia Code § 131-31 prowvides that the articles of
incorporation may provide for a greater or lesser quorum but not less than one-third of the
shares entitled to vote at the meeting. Subsection B 1s new to the Virgima Code.

$§ 131669 Voting for directors, cumulative voting ~A. Unless otherwise provided in the
articles of mcorporation, directors are elected by a pluraiity of the votes cast by the shares
entitled to vote in the election at a meeting at which a quorum s present.

B Shareholders do not have a right to cumulate their votes for directors unless the articles
of wncorporation so provide

C A statement included in the articles of incorporation that “all of a designated voting
group of shareholders are entitled to cumulate therr votes for directors” or words of sumlar
import means that the shareholders designated are entitled to multiply the number of votes
they are entitled to cast by the number of directors for whom they are entitled to vote and

cast the product for a single candidate or distnbute the product among two or more
candidates
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D Shares otherwise eniitied to vote cumulatively may not be voted curnulatively at a
particular meeting unless

1 The meeting notice or proxy statement accompanying the notice states conspicuously that
cumulative voling 1s authorized, or

2 A shareholder who has the night to cumulate his votes gives notice to the secretary of
the corporation not less than forty-eight hours before the time set for the meeting of his intent
to cumulate his votes during the meeting If one shareholder gives his notice all other
shareholders in the same voting group participating in the election are entitled to cumulate
thewr votes without giving further notice
Comment The source of this provision i1s § 7.28 of the Model Act. The language contained in

subsections A and B is substantially ssmilar to that found in Virgima Code § 131-32
Subsections C and D are new to the Virgima Code

§ 131670 Voting trusts—-A One or more shareholders may create a voting trust, confernng
on a trustee or trustees the night to vote or otherwise act for them, by sigming an agreement
setting out the provisions of the trust, which may wnclude anything consistent with its purpose,
and transfernng their shares to the trustee or trustees When C voting trust agreement is
signed, the trustee shall prepare a hist of the names and addresses of all owners of beneficral
interests wn the trust, together with the number and class of shares each transferred to the
trust, and deliver copies of the list and agreement to the corporation’s principal office

B. A voting trust becomes effective on the date the first shores subject to the trust are
registered n the trustee’s name A votng trust is valid for not more than ten years dfter its
effective date unless extended under subsection C of this section

C 1 All or some of the parties to a voting trust may extend : for additional terms of not
more than ten years each by sigring an extension agreement and chbtarung the voting trustee’s
written consent to the extenswon. An extension i1s valid for ten y.ars from the date the first
shareholder signs the extension agreement

2 The voting trustee shall deliver copies of the extension agresment and hst of beneficual
owners to the corporation’s principal office An extension agreement binds only those parties
signing it
Comment This section adopts Model Act § 7.30 with munor language changes. There are several

munor differences between the Virgima Draft and Virgmma Cude § 13.1-3¢ In addition,

subsection C 1s new to the Virgima Code.

$§ 13.1671 Voting agreements—A Two or more shareholders mas provide for the manner in

which they will vote theiwr shares by sigring an agreement for that purpose. A voting agreement
created under this section 1s not subject to the provisions of § 13.1670

B A voling agreement created under this section s specyfically enforceable
Comment The source of this provision 1s Model Act § 7.31. Virgma Code § 13.1-34 1s
substantially simlar.

§ 131672 Procedure in derivative proceedings—~A. A person may not commence a
proceeding 1n the right of a domestic or foreign corporation unless he was a shareholder of the
corporation when the transaction complained of occurred or unless he became a shareholder
through transfer by operation of law from one who was a shareholder at that time

B A complaint in a proceeding brought in the right of a corporation shall allege with
particularity why demand was excused or that demand was made to obtain action by the
board of directors and ewther that the demand was refused or .gnored If the corporation
commences an.anvestigation of the charges made in the demand ¢ complaint, the court may
stay any proceeding untd the investigation 1s completed

C A proceeding commenced under this section may not be discontinued or settled without
_the court’s approval If the court determines that a proposed discontinuance or settlement wull
substant:ally affect the interest of the corporation’s shareholders or a class of shareholders, the
court shall direct that notice be given the shareholders affected
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D The court may appomnt a commuttee composed of two or more disinterested directors or
other disinterested persons to determine whether 1t i1s ;n the best mnterests of the corporation to
pursue a particular legal right or remedy. The commuittee shall report its findings to the court
After considenng the report and any other relevant evidence, the court shall deterrmine whether
the proceeding should be continued or not

E For purposes of this section, “shareholder” includes a benefictal owner whose shares are
held in a voting trust or held by a nomnee on his behalf
Comment This section 1s taken from Model Act § 7.40 A provision in the Model Act authonzing
the court to order the plantiff to pay the expenses of any defendant has not been included
Subsection D 1s new

There 1s no comparable section m the Virginia Code

Article 9.
Drrectors and Officers

§ 131673 Requirement for and duties of board of directors—-A Each corporation shall have
a board of directors

B. All corporate powers shall be exercised by or under the authority of, and the buswness
and affairs of the corporation managed under the direction of, its board of directors, subject to
any hnutation set forth in the articles of mcorporation
Comment The Virgima Draft adopts Model Act § 8.01 with the ehmination of a provision that

would allow a corporation with 50 or fewer shareholders to dispense with a board of

directors by descnibing n the articles of incorporation who will perform the board’s duties

The Virgima Draft 1s ssmilar to Virgima Code § 13.1-35.

§ 131674 Qualification of directors— The articles of ncorporation or bylaws may prescribe
Qualifications for directors A diwector need not be a resident of this Commonwealth or a
shareholder of the corporation unless the articles of incorporation or bylaws so prescribe
Comn::unt The source of this provision is § 8.02 of the Model Act Virgma Code § 131-35 1s

similar

§ 13 1675. Number and election of directors~A A board of directors shall consist of one or
more mndividuals, with the number specified in or fixed in accordance with the bylaws, or if not
specified 1n or fixed in accordance with the bylaws, with the number spectfied m or fixed wn
accordance with the articles of incorporation The number of directors may be wncreased or
decreased from time to time by amendment to the bylaws, unless the articles of wncorporation
provide that a change in the nurmber of directors shall be made only by amendment of the
articles of incorporation.

8B The shareholders may adopt a bylaw fuang the number of directors and may direct that
such bylaws not be amended by the board of directors. If a bylaw states a fixed number of
directors and the board of diwrectors has the night to amend the bylaw, it may by amendment
to the bylaw trnicrease or decrease by thirty percent or less the number of directors last elected
by the shareholders, but only the shareholders may wincrease or decrease the number by more
than thirty percent

C The articles of incorporation or bylaws may establish a varable range for the size of the
board of directors by fixing a mumumum and maximum number of directors. If a varable range
is established, the number of directors may be fixed or changed from time to time, within the
rurmimum znd rmaximum, by the shareholders or by the board of directors After shares are
issued, only the shareholders may change the range for the size of the board of directors or
change from a fixed to a vanable-range size board or vice versa

D Directors are elected at the first annual shareholders’ meeting and at each annual
meeling thereafter unless thewr terms are staggered under § 13.1-678

E No indrvidual shall be named or elected as a director without his prior consent

Comment This prowvision follows Model Act § 8.03 with the following changes
1. Subsection A of the Virgima Draft has been taken from Virgma Code § 131-36 The Model
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Act only states that the board of directors shall consist of the number specified 1n or fixed
10 accordance with the articles of mcorporation or bylaws.

2 Subsechon B has been rewntten to permut the shareholders to adopt a bylaw fixing the
number of directors and providing that the bylaw cannot be amended by the board of
directors

3. Subsection E 1s new

Differences between the Virgima Draft and the Virgima Code include the following

1 Virgma Code § 131-38 prohibits the board from filing a vacancy resultng from an increase
by more than two in the number of directors. The Virgima Draft allows the board of
directors to amend the bylaws to alter the number of directors by up to thirty percent so
long as the bylaws do not prohibit such an amendment and 1n § 13 1-682 allows the board to
fill a vacancy resulting from an increase in the size of the board unless the articles of
ncorporation provide oitherwise

2 Virgma Code § 13.1-36 requires that the names and addresses of the imtal board of directors
be stated 1n the articles of incorporation

3 Subsechon E requires notice to an individual before he 1s named or elected as a director
without his prior consent, while Virgima Code § 131-36 only requires such notice to the
mmtal board of directors

§ 13.1676 Election of diwrectors by certain classes of shareholders-If the articles of
incorporation authorize drwviding the shares iwnto classes, the articles may also authonze the
election of all or a spectfied number of directors by the holders of ome or more authonzed
classes of shares Each class, or classes, of shares entitled to elect one or more directors is a
separate voting group for purposes of the election of directors
Comment- This section adopts § 8.04 of the Model Act The first sentence 1s substantially sumular

to a provision 1n Virgimia Code § 131-37 The second sentence 1s new to the Virgima Code.

$§ 131677 Terms of dwectors generally—-A The terms of the wmmtal directors of a
corporation expire at the first shareholders’ meeting at which directors are elected

B The terms of all other directors expire at the next annual shareholders’ meeting following
thewr election unless thewr terms are staggered under § 13 1678

C A decrease in the number of directors does not shorten an incumbent director’s term

D The term of a director elected by the board of directors to fil a vacancy expires at the
next shareholders’ meeting at which directors are elected

E Despite the expiration of a director’'s term, he continues to serve unti his successor Is
elected and qualifies or untu there is a decrease win the number of directors
Comment The source of this provision 15 Model Act § 805 It 15 stmular to Virgima Code §
13 1-36, but subsection D 1s new

§ 13.1678 Staggered terms for directors—A The articles of incorporation may provide for
staggering the terms of directors by dividing the total number of directors winto two or three
groups, with each group contaiung one-half or one-third of the total, as near as may be In
that event, the terms of directors in the first group expire at the first annual shareholders’
meeting after thewr election, the terms of the second group expwe at the second annual
shareholders’ meeting after their election, and the terms of the third group, if any, expire at the
third annual shareholders’ meeting after therr election At each annual shareholders’ meeting
held thereafter, directors shall be chosen for a term of two years or three years, as the case
may be, to succeed those whose terms expire

B If the articles of mncorporation permut cumulative voting, any provision establishing
staggered terms of directors shall provide that at least three directors shall be elected at each
annual shareholders’ meeting
Comment: Section 8 06 of the Model Act has been adopted except to delete the requirement that

a corporation have at least mne directors 1n order to have staggered terms In heu thereof,

subsection B of the Virgima Draft states that, if the articies of incorporation permuit

cumulative voting, any provision estabhishing staggered terms must requre election of at
llesaftmthree directors at each annual meeting This subsecthon 1s taken from Va. Code §
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In contrast to the Vingima Draft, Virgima Code § 13.1-37 specifies that no classification of
directors 1s effechve before the first annual shareholders’ meeting

§ 131679 Resignation of directors~A A director may resign at any tme by delivering
written notice to the board of directors, its charrman, the president, or the secretary

B A resignation 1s effective when the notice 1s deltvered unless the notice specitfies a later
effective date If a resignation i1s made effective at a later date, the board of directors may fill
the pending vacancy before the effective date if the board of directors provides that the
successor does not take office unt the effective date
Comment This section was taken directly from Model Act § 8.07 There i1s no comparable

provision i the Virgmmia Code.

§ 13 1680 Removal of directors by shareholders—~A The shareholders may remove one or
more directors with or without cause, unless the articles of mncorporation provide that directors
may be removed only with cause

B If a director s elected by a voting group of shareholders, only the shareholders of that
voling group may participate in the vote to remove him

C I cumulative voting i1s authorized, a director may not be removed i the number of
voles sufficient to elect hun under cumulative voting is voted agamnst his removal. If
curnulative voting 1s not authorized, unless the articles of incorporation require a greater vole,
a director may be removed if the number of votes cast to remove him constitutes a majority of
the votes entitled to be cast at an election of directors of the voting group or voung groups by
which such diwrector was elected.

D A director may be removed by the shareholders only at a meeting called for the purpose
of removing him and the meeting notice must state that the purpose, or one of the purposes of
the meetmg, s removal of the director ’

Comment Subsechon A of the Virgmma Draft adopts Model Act § 8.08 (a). The Virgima Code
permuts removal with or without cause without exception.

Subsections B through D have been taken from Model Act § 8.08 except for the last sentence of
subsection C taken from Virgmia Code § 13.1-42. In contrast to that provision, the Model Act
states that 1if cumulatve voting 15 not authorized, removal only requires approval of a
majonty of votes actually cast. These subsections are similar to the Virgima Code

§ 131681 Judicial review of elections~Any shareholder aggrieved by an election of
directors may, after reasonable notice to the corporation and each director whose election ts
contested, apply for rehef to the crrcuit court m the county or city mn which the principal office
of the corporation 1is located, or, if none wn this Commonwealth, in the county or city m which
us registered office 1s located The court shall proceed forthwith in a surnmary way to hear and
decide the issues and thereupon to determine the persons elected or order a new election or
grant such other rehef as may be equitable Pending decision the court may require the
production of any wnformatwon and may by order restrain any person from exercising the
powers of a director if such relef 1s equitable.

Comment This secton was taken from the second paragraph of Virgima Code § 13142 with
minor changes. There 1s no stmilar provision 1n the Model Act .

Model Act § 8.09, which provides for removal of directors by a circuit court when the director
has engaged in fraudulent or deceptive conduct, has not been adopted The shareholders
have the nght to remove and, in the event that the director in questhon is able to block the
removal, to seek dissolution pursuant to § 13.1-747

§ 13.1682 Vacancy on board of directors—A Unless the articles of incorporation provide
otherwise, if a vacancy occurs on the board of directors, ncluding a vacancy resulting from an
increase e the number of directors:

1 The shareholders may fill the vacancy,

2 The board of directors may fill the vacancy, or

3 If the diwrectors remawung wn office constitute fewer than a quorum of the board, they
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may fill the vacancy by the affirmative vote of a majority of tne directors remairing mn office

B Unless the articles of wncorporation provide otherwise, if the vacant office was held by a
director elected by a voting group of shareholders, only the holders of that voting group are
entitled to vote to fill the vacancy if it s filled by the shareholders

C A vacancy that will occur at a specific later date, by reason of a resignation effective at
a later date under subsection B of § 13 1679 or otherwise, may be filled before the vacancy
occurs but the new director may not take office until the vacancy occurs
Comment This provision 1s taken from Model Act § 810 Subsections B and C are new to the
Virgimma Code

§ 13.1683 Compensation of directors-Unless the articles of wincorporation or bylaws provide
otherwise, the board of directors may fix the compensation of directors.
Comment This provision was taken from Model Act § 8.11 It is substantially sumlar to Virgima
Code § 13.1-35

§ 131684 Meetings of the board of directors—A. The board of directors may hold regular
or special meetings m or out of this Commonwealth

B Unless the articles of incorporation or bylaws provide otherwrse, the board of directors
may permit any or all directors to participate in a regular or special meeting by, or conduct
the meeting through the use of, any means of commumcation by which all dwectors
particypaling may simultaneously hear each other during the meeting. A director participating
in a meeting by this means is deemed to be present in person at the meeting
Comment The source of this provision 1s Model Act § 8.20 Virgma Code § 13.1-41 differs from

the Virgima Draft in requinng a written record to be made of action taken at a meeting
conducted by means of communicahons equpment. Virgima Code § 13.1-41 also appears to
gve any director the nght to participate n a meeting by conference call or other
commumcatons device, rather than leaving such participation to the discretion of the board
of directors

§ 131685. Action without meeting of board of dwrectors.~A. Unless the articles of
incorporatwon or bylaws provide otherwise, action required or permutted by this Act to be taken
at a board of directors’ meeting may be taken without a meeting if the action s taken by all
members of the board The action shall be evidenced by one or more written consents stating
the action taken, signed by each director either before or after the action taken, and included
n the minutes or filed with the corporate records reflecting the action taken

B Action taken under this section s effective when the last director signs the consent
unless the consent specifies a different effective date, m which event the action taken is
effective as of the date specified theremn provided the consent states the date of execution by
each director

C A consent signed under this section has the effect of a meeting vote and may be
described as such in any document
Comment This provision has been taken from Model Act § 821 after modifying subsechons A
and B to establish a procedure for directors to consent after the fact. This section 1S sumlar
to Virgima Code § 13.1-41 1 except that subsection B 1s new

§ 131686 Notice of diwrectors’ meetings~A Unless the articles of incorporation or bylaws
provide otherwise, regular meetings of the board of directors may be held without notice of the
date, time, place, or purpose of the meeting

B Special meetings of the board of directors shall be held upon such notice as is prescribed
in the articles of incorporation or bylaws, or when not mconsistent with the articles of
incorporation or bylaws, by resolution of the board of directors The notice need not describe
the purpose of the special meeting unless required by the articles of incorporation or bylaws
Comment Subsection A 1s taken from Model Act § 822 and 1s similar to Va Code § 13.1-41

Except for the references to the articles of mcorporation, subsechon B follows Va Code §

13.141, rather than the Model Act The Model Act prowision 1s less flexible, requiring at least

2 days’ notice of a special meeting unless otherwise provided in the articles of incorporation
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or bylaws

§ 131687 Warver of notice by director—A A director may waive any notice required by
this Act, the articles of ncorporation, or bylaws before or after the date and time stated mn the
nolice, and such wawver shall be equivalent to the gnving of such notice. Except as provided in
subsection B of this section, the warver shall be in writing, signed by the director entitled to
the notice, and filed with the runutes or corporate records

B A director’s attendance at or participation in a meeting waives any required notice to
him of the meeting unless the director at the beginrung of the meeting or promptly upon his
arrtval objects to holding the meeting or transacting buswmess at the meeting and does not
theredfter vate for or assent to action taken at the meeting
Comment: The Virgima Draft follows Model Act § 8.23 with munor changes
Subsection B 1s more precise than Virgima Code § 13.1-27, which prowides that aftendance at a

meeting constitutes a waiver “unless [the director] attends for the express purpose of

objecting to the transaction of any business because the meetng 1s not lawfully called or
convened.”

§ 13.1688 Quorum and voting by directors—A Unless the articles of :ncorporation or
bylaws require a greater number for the transaction of all busness or any particular busiress, a
quorum of a board of diwectors consists of

1 A mayority of the fixed number of directors if the corporation has a fixed board size, or

2. A majonity of the number of directors prescribed, or if no number is prescribed the
number IZ office immediately before the meeting begwns, if the corporation has a varable-range
swze boar:

B The articles of incorporation or bylaws may authorize a quorum of a board of directors
lo consist of no fewer than onethird of the fixed or prescribed number of directors determined
under subsection A of this section

C If a quorum s present when a vote is taken, the affirmative vote of a majority of
directors present 1s the act of the board of directors unless the articles of incorporation or
bylaws requure the vote of a greater number of directors

D A director who 1s present at a meeting of the board of directors or a commuttee of the

board of directors when corporate action is taken is deemed to have assented to the action
taken unless.

1 He objects at the beginming of the meeting, or promptly upon his arrtval, to holding 1t or
transacting specified business at the meeting, or

2 He votes against, or abstains from, the action taken

E Whenever this chapter requires the board of directors to recommend or approve any
proposed corporate act, such recommendation or approval shall not be required if the proposec
corporate act s adopted by the unarmumnous consent of shareholders i
Comment This sechon follows Model Act § 8.24 except for changes in subsechon A and

subsection D and the addition of subsechon E, which i1s new Subsection A has been changed

to make clear that the articles of incorporation or bylaws can establish a greater quorum

requrement for the transaction of any or all business In subsection D of the Modei Act a

director who dissents or abstamns from the action taken 1s required to ensure that his dissent

Is recorded 1n the minutes or 1n a wnitten notice to the Secretary While such recordation 1s

the best means of establishing how the director voted, the Virgima Draft does not require

such recordation
Although subsections A through C of the Virgima Draft contamn language similar to that found at

Virgma Code § 13.1-39 the following differences exist
1. Both statutes provide that the articles of mcorporation may require a greater number of

directors for a quorum than s provided in this sechon The Virgima Draft adds that the

bylaws may require a greater number as well
2 Subsection A 2 1s new
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3 Subsection C adds that the existence of a quorum 1s determined at the time the vote 1s taken,
and also provides that a greater vouing requirement can be put in the bylaws as well as the
arucles of incorporation

Subsection D differs from Virgima Code § 13.1-44 1n the following ways

1 The Virzama Code sechon does not apply to meetings of committees of the board

2 The Virgmia Code estabhishes a presumpton that a director has assented to corporate action
If present at a meeting of the board of directors unless his dissent 1s recorded mn the
manner specihied by the Code

Subsection E 15 new to the Virgima Code

§ 131689 Comnuttees ~A Unless the articles of mncorporatior or bylaws provide otherwise,
a board of directors may create one or more comruttees and appownt members of the board of
directors to serve on them. Each commuttee may have two or more members, who serve at the
Dleasure of the board of directors

B. The creation of a commuittee and appointment of members to it shall be approved by the
greater number of (1) a majonty of all the directors in office when the action is taken, or (u)
the number of directors required by the articles of incorporation or bylaws to take action under
§ 13.1-688.

C Sections 13 1684 through 13.1688, which govern meetings, action without meelings,
nolice and wawver of notice, and quorurn and voting requirements of the board of directors,
apply to committees and thewr members as well

D To the extent specified by the board of directors or in the articles of mcorporation or
bylaws, each commuttee may exercice the authority of the board of directors under § 13.1-673,
except that a committee may not:

1 Approve or recommend to shareholders action that this Act requires to be approved by
skareholders,

2 Fudl vacancies on the board or on any of its commuttees,

3 Amend articles of incorporation pursuant to § 13.1-706,

4. Adopt, amend, or repeal the bylaws,

5. Approve a plan of merger not requiring shareholder approvai,

6 Authonize or approve a distribution, except according to a general formula or method
prescribed by the board of dwrectors; or

7 Authorize or approve the issuance or sale or contract for sale of shares, or deterrmune the
designation and relative nghts, preferences, and limutations of a class or series of shares, except
that the board of directors may authorize a commuttee, or a semior executive officer of the
corporation, to do so within limuts spectfically prescribed by the board of directors.

E. The creation of, delegation of authormty to, or action by a commuttee does not alone
constitute comphance by a director with the standards of conduct described i § 13.1690
Comment This section of the Virgima Draft follows § 8.25 of the Model Act except for

subsechon D 6. That subsection permits a committee to authorize any distnbution according

to a formula or other method prescribed by the board. The Model Act allows a commuttee to
authorize a reacquisihon of shares according to such a formula or method, but does not
allow commuittee authorization of any other distribution

There are substantial differences between the Virgima Draft and Vi-gimua Code § 13.1-40. These
differences_include

1. Under the Virgimia Code creation of an executive committee requires the vote of a majority

of the number of directors fixed by the bylaws, or if the number of directors 1s not fixed n

the bylaws, a majority of the number stated in the articles of incorporation. Other

committees may be authornzed by a majority of the directors present at a meeting at which

a quorum 1s present.

2. Subsection C of the Virgmma Draft makes the provisions concerming meehngs, achon without
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meetings, notice, waiver of notice, and quorum and voting requirements of the board of
directors applicable to committees In the Virgima Code the only one of these provisions that
expressly applhies to commuittees 1s the authorization of achon by unamimous Wwritten consent
(Virgima Code § 13.1411) '

3 Both statutes allow the board of directors, the articies of incorporation or the bylaws to
delegate the authonty of the board of directors to a committee with certain exceptions

The exceptions listed 1n the Virgima Code are covered by subsecton D 2 of the Virgima Draft
Virgima Draft subsections D 1 and D 3 through 7 are additions to the Virgmma Code

4 Subsection E 1s new

§ 131690 General standards of conduct for director—~A A director shall discharge his
duties as a director, including his duties as a member of a comruttee, in accordance with his
good faith business judgment of the best interests of the corporation

B Unless he has knowledge or winformation concerrung the matter in question that makes
rehance unwarranted, a director 1s entitled to rely on information, opimuons, reports or
statements, including financial statements and other financwal data, if prepared or presented by.

1 One or more officers or employees of the corporation whom the director believes, in good
faith, to be rehable and competent in the matters presented,

2 Legal counsel, public accountants, or other persons as to matters the director believes, in
good faith, are within the erson’s professional or expert competence, or

3 A commuttee of the board of directors of which he i1s not a member if the director
believes, in good faith, that the commuttee merits confidence.

C. A director 1s not hable for any action taken as a diwrector, or any falure to take any
action, if he performed the duties of his office in comphance with this section.

D A person alleging a violation of this section has the burden of proving the violation.

Comment- While Model Code § 8.30 1s the source of this prowvision, subsechon D has been added
and sigmficant changes have been made 1n subsechons A and B. In contraxt to the Virgima
Deaft, the Model Act § 8.30 (a) requires a director to discharge s duties not only i good
farth but also with the care of an ordinarily prudent person actng under similar
carcumstances and :n a manner he reasonably beheves to be in the best interests of the
corporation. Subsechon B permits rehance on others so long as the director does so in good
faith and does not have knowledge or mnformation that makes rehance unwarranted, while
the Model Act imposes a reasonableness standard

Virgmma Code § 13.144 contamns a paragraph concermng proper rehance upon the corporation’s
financial statements in connection with distributions, otherwise the Virgima Code has no
comparable provision Virgima Code § 13.1-44 also provides immumty for a director who 1n
good faith considered the assets of the corporation to be of a value equal to their cost in
determiming the amount available for a dividend or distribution. The type of information and
the persons upon whom a director may rely have been greatly expanded mn the Virgima
Draft.

Comment. Section 8 42 of the Model Act estabhishes a statutory standard of care for officers.
That section i1s not adopted in the Virgima Draft. There 1s no similar provision 1n the
Virginia Code

§ 13.1691 Director conflict of wnterests~A A conflict of interests transaction s a
transaction with the corporation in which a director of the corporation has a direct or mdirect
personal nterest A conflict of nterests transaction s not vodable by the corporation solely
because of the director’s interest in the transaction if any one of the followng is true

1 The matenal facts of the transaction and the director’s interest were disclosed or known
to the board of directors or a commuittee of the board of directors and the board of directors or
committee authorized, approved, or ratified the transaction,

2 The matenal facts of the transaction and the diwrector’s interest were disclosed to the
shareholders entitled to vote and they authorized, approved, or ratified the transaction, or
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3 The transaction was fair to the corporation

B. For the purposes of this section, a diwrector of the corporation has an wndirect personal
interest in a transaction if

1 Another entity 1n which he has a materal financial interest or in which he s a general
pariner 1s a party to the transaction, or

2 Another entity of which he is a director, officer or trustee 1s a party to the transaction
and the transaction 1s or should be considered by the board of directors of the corporation

C. For purposes of paragraph 1 of subsection A of this section, a conflict of nterests
transaction s authorized, approved, or ratified if it recerves the affurmative vote of a majority
of the directors on the board of directors, or on the commuttee, who have no direct or indirect
personal mterest i the transaction. A transaction shall not be authorized, approved, or ratified
under this section by a single director. If a majority of the directors who have