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Report of the

VirglDia Code Commission

On

Tbe Revision of Cbapters 1 and 2 of Title 13.1

of tbe Code of VirgiDia

To

The Governor and tbe General Assembly of Virgnua

RiehmoBd, VirglDia

JaDuary, 18as

To The Honorable Charles S Robb,

Governor of Vlrglma

and

The General Assembly of VirgInia

Bouse JOint Resolubon No. 3 of the 1983 Acts of Assembly dJreCted the VIrglDl8 Code
CoID1'DJSSlOD to make a careful study of Chapters 1 and 2 of Title 13.1 of the Code of Vlrgun8
and report Its flDdlngs ID the form of a revision of such chapters to the Governor and General
Assembly Pursuant to such mandate, the study has been completed and a reVISIon of tnose
chapters IS Included m thIS report.

The study resolution was ID1Ually brOUght to the attentlon of the 1983 General Assembly by
Mr. Speaker Philpott and Delegate Mornson Who were both mterested m The 1983 Revzsed
Model Busmess Corporauon Act that was being proposed by The Cormmttee on Corporate Laws
of the Amencan Bar Assooabon's SeetJoD of Corporation, BankIng and BusIness Law The
VtrglDl8 study pursuant to House JOIDt Resolubon No 3 was continued from 1983 to 1984 ID
order to allow the Code COmmJSSJon and Interested parties the opportumty to reVIew addJt10nal
changes that were being made by the Amencan Bar Assoaabon to Its model bill

Mr Allen C Goolsby, nI, Esq served as the chIef draftsman of the reVISIon of the Stock
CorporaboD Act and was adVJSed by Mr George B Gibson, Esq. and Mr John W Rlely, Esq. all
three of Whom are WIth the R.1cbmond law nrm of Hunton and Wllltams C William eramme',
In, Esq., seDlar Attorney WIth the DIVISIon of Legislative services, provided the staff support for
this proJect, 8SSJSted Mr Goolsby In hIS draftlng and drafted the revision to the Vrrgmia
Non-Stock Act. Joan W SD11th~ of the DIVISIon provIded admnastratrve and techmcal support

Those r~DS1ble for prepanng the drafts were assisted by representanves of the follOWing
the State Corporation ComDUSSloD, the VirginIa State Bar and the Virginia Bar AssoClabon Mr F
Clalborne JOhnston, Jr ~ Esq, Mr Stepben R Larson, Esq, and Mr Thomas C Bro~ Jr•• Esq.~
representing the bar 8SSOClaboDS, assisted the CommISSIon In Its efforts These representrves and
ID8JlY others regularly attended Commission meebngs and further adVISed the ComDUSSlon COpIes
of proposed cbapter drafts were liberally dJstnbuted to and comments requested from, the
groups and IndiViduals haVIng substantial mterest In the corporanon laws of the Commonwealth
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The revision of Chapters 1 and 2 of Title 13 1 of the Code of Virginia, which was referred to
as the "VIrginia Draft" thrOUghout the Comnussion's meetings m order to dJSbngulSb. the revision
from current law, follows tms text as AppendIX 1 While the Virginia Draft represents a
complete rewnte of the Stock Corporanon Act WIth conforming amendments to the Non-Stock
Corporation Act, the pnnclpal changes mclude

1 The adoption of a statutory standard of conduct for directors

2 A new arncte requmng a special shareholder vote for SlgnIflcant transactions between a
corporation and any holder of more than ten percent of Its young shares unless the transaction
has been approved by an Independent board of directors or the other shareholders Wlll receive
a .4f81r pnce" for their shares

3. For corporations WIth more than thirty five shareholders only the ChaIrman of the Board,
the President and the Board of Directors may call a speciat meeting of the sharebolders unless
the aruetes of mcorporanen or bylaws provme otherwise For closely held corporanons, the
holders of twenty percent of the outstandmg shares may call a specsal meetlng unless otherwJSe
prOVIded ID the arnctes of mcorporanon

4 For major corporate transactions the arnrmanve vote of more than two-thirds of the
outstanding shares WJ.11 still be required A corporation Will have the authonty to amend to
arncies of IDcorporabon to reduce the reqwred vote to any level wblch shall Dot be less than a
S1D1ple maJonty of those present and entitled to vote at a meeting at WhIch a quorum exists

5 A corporatlon Wlll be allowed to provide In Its articles of mcorporanon that directors may
be removed only for cause

6 Par value, stated capital, capital surplus and treasury shares are some of the tradlDonal
concepts that are ehmmated

7 The role of the Oerk of the State Corporatlon Comrmssion IS es5eDbally unchanged and
the hmlted reVIew of any order entered by the Comrmssion Wlll remam entact

8 Approval by the sharebolders of the SUJVlVlDg corporation m a merger Wl11 DO longer be
reqUired If the Increase In tbe Dumber of outstaDdmg votmg shares JS less thaD twenty percent

9. In a denvanve SUIt the court Will have statutory authonty to appomt a committee of two
or more dJsmterested cbrectors or other dJsmterested persons to determme whether continuation
of the SUIt IS m the best mterest of the corporatloDS On the basis of the committee's report the
court may elect to dJSm1Ss the proceedmg

Cross-reference tables fonow the VtrglIll8 Draft, appeanng as AppendJx 2 to this report, and
mdlcate the eqUIvalent sed10DS m the proposed new chapters of Title 13.1 to those m present
Chapters 1 and 2 of Title 13.1 and Vice versa

Because the concept of par value was e1umnated by the VlrglDla Draft, changes In Title 58 1
were necessary. Tradlllonally, charter, entrance and annual registranon fees and annual
franchISe taxes of stock corporanoas had been based on the amount of maxunum authonzed
caPitol stock The VIrgIDl8 Draft changes that concept and bases those fees and taxes on number
of autbonzed shares of a stock corporation ThIS change necessitated amendments to Chapter 28
of Title 58 1 of the Code of VlrgIma and those changes are reflected m a separate draft which
appears In AppendIX 3 of ttns report

The last attachment to tills report, AppendIX 4, IS the Vlrgtma Bar Assocranon's and the
Vlrglma State Bars comments to the VIrginIa Code ccmnussion's proposed revision of the
Vlrglma StOC!t Corporanon Act Tbe Code ColIUD1SS1on has Included tms JOInt bar committee
reVIew of the proposed revision WIthout comment

The VlrgIma Code CommlSSlon recommends that the General Assembly enact leglSlatlOD at
the 1985 SessIon to effect thIS revision

Respectfully submitted,
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Theodore V Momson, Jr., Cbatrman

............................

Dudley J EDuct, Jr, VIce-chaIrman

John A. Banks, Jr., secretary

WIllIam G Broaddus

................................

Russell M carneal

.............................

James P lODes

................................

Jolm WlDgo Knowles

..__.-._ __.. -_..

A. L. Pb1lpott

CONCURRING OPINION OF SENATOR

DUDLEY J EMICK, JR.

I concur m the adoptloD of tIus report, but abstam from the recommendatioDS dealmg WIth
(i) dlreetors' respoDSiblbbes. and (0) the corporate fraDcIuse tax changes made m Cbapter 28 of
Title 58.1.

I am Dot satisfied that the changes m these two areas as recommended are m the pubbc's
best mterest. Regardmg the tax dlaDges, I am not convmced that the revenues collected W1Il
remam tile same. The lDDovatlve lawyers, actmg m their corporate cbeat's best mterest, W1Il
prove to be a cntica1 element. and I believe that there W1Il be a revenue decrease both m tile
general fund and the speoal funds under winch the State Corporation CoIl1llm1nOD operates..
Further, I am Dot coDvmced that the State Corporation CoDumss1on will Dot rase Its fees next
year.

APPENDIX 1

Title 13.1 Draft
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D 11/19/84~ C 12/27/84 snn~

SENATE BILL NO. BOUSE BILL NO.......--.
A BIll to amend and reenact §§ 12.1·20 and 121-43 of the Code of Vl~ to amend the Code

of VIrglDJa by adding m Title 13.1 a chapter numbered 9, coDSlSbng of arbcles numbered 1
through 21, CODtalmng sed10DS numbered 13.1-601 through 13.1-800, a chapter numbered 10,
coDSJSbng of arbcles numbered 1 through 15, contalmng sectlODS numbered 131-801 througb
13.1·980 and a chapter numbered 11, coDSJStmg of secnoas numbered 13.1-981 through
13.1-998, and by addmg a sectlon numbered 56-249.7, and to repeal Chapter 1 of Title 131 of
the Code of VlrglDJa, coDSlSbng of arbetes numbered 1 througb 14, contaJDIDg secbODS
numbered 13.1-1 througb 13.1-200, and Chapter 2 of Title 13.1 of the Code of VJrg1D18,
CODSlStmg of arbcles numbered 1 through lit contalnJng sections numbered 13.1·201 through
13.1-300, all relatmg to the revision of the VtrgU1I8 Stock and NoDStock Corporation Acts,
penalties

Be It enacted by the General Assembly of VlrgIDJa:

1.. That §§ 121-20 and 12.1-43 of the Code of Vuguua are amended and reenacted, that the Code
of Vuguua IS amended by addmg m Title 13 1 a chapter numbered 9~ coDSlSbDg of arnctes
numbered 1 tbrougb 21, contalDlng sectJODS numbered 13.1-601 through 13.1-800, a chapter
numbered lOt conSIsting of arbcles Dumbered 1 through 15~ contalDlng secbODS numbered
13.1-801 thrOUgh 13.1-980 and a chapter numbered 11, conmstJng of secboas numbered 13.1-981
tbrougb 13.1-998t and by addmg a secbOD Dumbered 56-249.7 as follows·

§ 121·20 Fac1s to be cerbfled by clerk upon request, Slgmng and sealmg; fees-The clerk of
the CommISSIOn sball, wilen requested, certify anyone or more of the foDowmg facts-

(1) That a uamed domesbc corporation JS orpn 1zed and eXlsbng UDder and by VIrtue of the
laws of VI!'glDIa and IS m good standing. By~ Iee& ..d'Rg" IS me&&t tHt tile • .,s_ss II8s
..... all feglSkatl8B lees .. 'fBBs'ge t&es 4Be IFem It .... 8& enrE tepeFl "'-eNd .,
H te tile bellllP'Sl18B II8s Mea filed tty tile GemllUSSlea.

(2) That a named foreign corporation of a DaJIled state IS authonzed to do busmess 1D
VJrg1D1L

(3) That a named domestlc corporatloD has eeea dJ'D"swed _ zt8 corpoTtlte exzstence
, together WIth the date of .,9SehIBs8 termmauon and the reason for the dlsselllB8B termmauon

(4) That a named domestlc corporation bas filed statemeat .. tBle&t ie d'meltle artzcles of
dzsso/utzon , together with the date thereof. and whether or not voluntary dJssOlUtlOD proceedings
have been revoked

(5) That a named domestic corporatlon Ulet whose corporate extstence was automatJcally
d'zeJ.'ved terminated has been remstated, together WIth the dates thereof

(6) That a named foreign corporation of a DaDled state IS not authonzed to do busmess m
VJrglD18~ 8Dd~ if it was preVIOusly authonzed to do busmess ID Vl!'glJ118, the date "hen It ceased
to be so autbonzed, and the reason therefor

(7) That a name alleged or supposed to be tile name of a corporation IS Dot tbe name of a
domesbc corporation or of a fOreign corporaboD authonzed to do bUSIDtS m Vagmia

(8) The names and addresses of the officers and directors of a corporatlon contamed In Its
annual report of a partlcular date

(9) The name and address of the regastered agent and regIStered office of a corporabon,
together WIth the date of Ius appollltment

(10) The name and address of a former regIStered agent and registered offIce of a
corporaboll, together WIth the date of Ius appomtment and the date wben the ccrporanon filed a
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statement appolnnng a new registered agent

(11) That a particular secunty has or bas not been registered for sale In Vlrgtma pursuant
to the proV1Sl0DS of the secunbes Act

(12) That a statement or other document required or pemutted by law to be flied In the
offIce of the clerk of the CoIDDUSSIOD bas Dot been flIed m hIS office

(13) The exIStence or noneXJStence of any other fact appeanng from the oftic18l records of
the CoIDlDlSSlOIl, unless the dJsc10sure of such fact IS tormdden by law

The cernneate shall be SIgned by the clerk or the first assistant clerk or an assistant clerk
and shall be sealed With the seal of the Comrmssron When so seated, the certmcate shall be
adDutted ID evidence In all cases, CIvil and criminal, as pnma tacse evidence of the facts
contained In It

Except as otnerwise proVided m § 121-21~ t the clerk shall charge and collect a fee of
SIX dollars for eacn eernncate If a certificate reqwres more than two pages, there sball be an
adcbboD8l fee of two dollars for each page m excess of two

§ 12.1-43 Tax assessments, report forms and correspondence malled by CommlSCQOD deemed
debverecl; restgaatlon of reg1Stered agent.-Tax assessments, report forms and correspondence
directed te a corporation and ID81led by the CoDUlUSSlon by first-class mad addressed to the
regIStered agent of tile corporatloD at Its regIStered offIce shall be deemed to have been
debvered to the eerporanon

+lie FegISleFea ageE .. a ee"SRl88B wH aetifles H aBEl t:Ite CSIBIBISSI88 tit WR8Bg HIM lie
festlRS eHeetive 8S eI e speetfle 8&le sHIl .. Be II&8Je te ae eSFP8F8888 IeF dBmages ,esulBBg
.... IHs leIIa,e • leAr'" ,Neess 8f etIleF ,_,eps afteF saKI ~ 1& aile a_see eI
aeee,tBBee 1& WA_I I»¥ tile eeFPeF88e8, tile etfeeilve 4Me eI SYeII regasBatl88 sHS .. IJe Jess
--~~ .... tile 4ete eI tile IB8IIHlg I»¥ IIfst eIess Fe_eFed eF eeRifled IB8II; eF
dell'JeFf • 'ef98&, eI SHM BeBee le tile ,Festdeat; ¥tee ,FeSiaielit 8P seeR!t&FY, eI tile
ee"SRltlsB &Btl te tile Cem.rrIBa. If the corporation has no regzstered agent. such maibng
shtzlI be deemed to have been debvered to the corporabon when mtliled by the Commzsszon by
ftrst-clGss mad addressed to, or delIvered tn person. to, the pTeSldent, vzce-preszdent or secretlzry
of the corporatzon The names and addresses of such offIcers on record WIth the COIllDUSSlOD
shall be conclUSIve for the purposes of this section

CHAPTER 9

VIRGINIA srOCK CORPORATION ACT

Article J

General Provtsums

§ 13 1-601 Short tltle-Thzs chapter shtl/l be known as the vtrgmta Stock Corporation Act
Comment ThIS section has been taken from VlrgIma Code § 131-1 It IS substant1ally snnnar to

Model Act § 1.01 The Model Act has one law for business corporations and another for
Donproflt corporations The VlrglD18 Code and the Vlrglma Draft have one law for stock
corporab0!lS and another for corporations that are not authonzed to ISSUe shares

§ 13 1-602 Reservation of power to amend or repeal-The General Assembly shaO have
power to amend or repeal aD or part of this Act at any time and aD domestic and foreign
corporatums subject to thzs Act shall be governed by the amendment or repeal
Comment. ThIs proVISIon has been taken from Model Act § 1 02 WIth mmor language changes It

IS SlDlllar to VlrglDl8 Code § 13.1-129
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§ 13.1-603 Deftnltzons -In thIS chapter

..Artzcles of mcorporatton" means alI documents constztutzng, at any partzculaT time, the
charter of Q corporatzon It Includes the orzgznal charter ISSUed by the Genertll AssemblY7 Q

court or the Comnusston and alI amendments lncludmg certzftcates of merger, except Q

certlficate of merger wzth a subSIdiary pursuant to § 13 1·7J9, consolIdatIon, sena/ deszgnatlon,
,eduction 0" correction It excludes articles of exchange filed by an acquiring corporation When
the artzcles of moorporanon have been restated pursuant to any artzcles of amendment or
merger, It Includes only the restated articles oj mcorporatton, Includzng any articles of sena/
deslgntltlon, WIthout the accompanyIng articles of amendment or merger

c'Authonzed shares" means the shares 01 alI classes a domestzc or foreign corporation IS
authorzzed to ISSue

"Certzjzcate," when relDtlng to arttcles ftJed With the Commzsszon, means the order of the
CommlSSlon that mtlkes the artzcles effectzve. together WIth the artides.

"CommISSIon" means the State Corporation Commissum of Vlrgznla

"COnsplCUOUS" means so wntten that Q 7etlSOntzb/e person agaInst whom the wrztmg IS to
operate should have noticed It. For example, prmtzng In ztalzcs or boldface or contrastmg color,
or typIng In capItals or underltned, is COnspiCUOUS

·'Corporatlon" or "domestic corporanon" means Q corporation authonzed by law to ISSUe

shrlrUll '"espeCtlve of the natur« of the busmess to be transacted, organzzed under thzs Act or
eXIStIng pursuant to the laws of thzs Commonwealth on Jfl1UIQry 1, 1986, or merged WIth a
corporation of thts Commonweczlth ITl such manner as thereby to become a domestic
corporatIon of this Commonwealth, even though also remamlng a corporatzon of another state
or states

(UDebver1l7 mcludes mad

4'Dzstnbutlon" means Q duect or tndtrec: transfer of money or other property, except Its
own shrlres, or incurrence of mdebtedness by Q corporation to or for the benefit of Its
shareholders tn respect of any 01 tts shares A dzstnbutzon may be tn the form 01 a declaratIon
or payment of a dlvrden.d, a purchase, redemption, or other acqutsuton of shares; a dzstnbutzon
of mdebtedness of the corporation; or otherwise.

uEffectlve date 01 notice" IS defined m § 13 1-610

uEmployee" Includes an o/ftcer but not Q duectOT A director may accept duttes that make
hzm also an employee

"Entzty·, mcludes corporation and forezgn corporation, nonstock oorporation; proftt and
not-tor-proftt unmcorporated assoaatton, business trust, estate, partnershzp, trust, and two or
more persons havzng Q l0ml or common economic Interest, and state, UnIted States and forezgn
govemment

··Forezgn corporation" means a corporation authonzed by law to tssue shares, orgamzed
under laws other than the laws oj this Commonwealth

"Government subdtvtsum" tnciudes authority, county, dtstnct, and mumctpaltty

"Includes' denotes a partzal definition

"Indtvtdua!" mdudes the estate of an incompetent or deceased mdtvuiual

UMeans" denotes an exhaustive deftmtton

"Notice" IS dejzned tn § 13 J-6JO

"Person" mciudes zndzvzdual and entity
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UPrmczptll office" means the office, tn or out of thss Commonwealth, where the prtnctpal
executive offices 01 a domestic or foreign corporation are located, or, zf there are no such
offices, the o/fzee, tn or out of this Commonwealth, so deSIgnated by the board of directors The
deszgnatlon of the pnnctpai office In the most recent annual report filed pursuant to § 13.1-775
shall be concJuszve for purposes of this chapter

ccProceedrllg" Includes avu SUIt and cnmmai, admimstrattve, and mvestlgatory actzon
conducted by a governmental agency.

uRecord date" means the date establIShed under Article 7 (§ 13.1-638 et seq.) or Arucle 8 (§
13 1-654 et seq) of tius chapter on which a corporation determines the identtty 0/ Its
shareholders lor purposes of this chapter

··Shore" means the unit Into whzch the proprietary Interests tn a corporation are dtvtded

"Shareholder' means the person In whose name shares are regzstered In the records of the
corporation or the beneft,czaJ owner of shares to the extent 01 the nghts granted by a nominee
cerb/icate on /lIe wzth Q corporatson

"State" when refemng to a part of the United StIltes, mciudes Q state and commonwealth,
and the". agencIes and governmental subdivusons; and a territory and msular possesston, and
their agenCIes and governmental subdtvtstons, of the UnIted States

4CSubscnber' means a person who subscribes for shares tn a corporation, whether before or
after Incorporatzon.

"Umted Sttztes" zncludes dzstnct, authonty, bureau, commzsszon, department, and any other
agency of the United Sttztes.

"Votlng group" means aD shares of one or more ctasses or senes that under the arttcles or
incorporatIon or tius chapter are entztJed to vote and be counted together coOectlvely on Q

mlltter at Q meeting of shareholders All shares entztIed by the artzcles 01 mcorporatton or this
cluzpter to );Gte genertllly on the matter are JOT that purpose Q smgle voting group
Comment There are four terms m this section that have been defmed m both VlrglDIa Code §

13.1-2 aDd Model Act § 140. With regard to these four terms, the VJrg1DI8. Draft adopts the
VJrgIDJa Cocle defmlboD of "'corporauoD or domestic corporabo~" "forelgD· corporation" and
·'arbcles of IDcorporatJon" WIth mmor changes. It adopts the Model Act defimtJon of
"subscriber," wluch differs from the VlJ'glDIa Code verSIon 1D form only The Model Act
defimboD of ··pnnopal office" bas been mod1fled to prOVide for corporaboDS that do Dot
have executive offices, such as a name-b.olchng corporation. The Model Act defimtJon of the
term .csecretary" bas been deleted. In CODtrast to the Model Act, tile VIrgmJa Draft reqwres
a corporation to have a president and a secretary Because of the change, retention of the
Model Act defunbon would create an mcoDSJStency m the VlrglIWl Draft

WIule arbcles of coDSObdabon, articles of reductlon and articles of senal designation Wl1l Dot be
used after the VtrglIU8 Draft IS enacted, tale articles of mcorporatlon WJll mclude cerbflcates
of coDSOhdaboD, reducbon and senal designation ISSUed pnor to the effecbve date

The VtrglIU8 Draft does Dot adopt the following defuuboDS found m the VIrgIDl8 Code § 13.1-2(f)
- treasury Shares; § 13.1-2(g) • stated caPItal, § 13.1-2(h) • surplus, § 13 1-2(1) • earned
surplus, § 13.1-2(J) • caPital surplus; § 13.1-2(k) • msolvenL -

§ 13.1-604. Fumg requzrements-A .A. document shaD SlZtzs!y the requirements of thzs section,
Qnd 01 any other sectson that adds to or vanes these requirements, to be enmied to be ftled
wzth the Commisszon

B The document shall be one that this chapter requires or permits to be ftled WIth the
Commumon

c. The document shall contain the Information requtred by this chapter It may contain
other mformatiolZ as well

D The document shaD be typewntten or pnnted The typewritten or printed portion sholl
be In black. ManUQ/ly· SIgned photocopies, or other reproduced COPies, of typewritten or pnnted
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documents may be fzJed

E The document shall be tn the Englzsh language A corporate name need not be In Englzsh
If wntten In EnglISh letters or ArabIC or Roman numerals The articles of incorporation, duly
authentIcated by the offiCIal haVIng custody of corporate records In the state or country under
whose law the corporatton IS Incorporated, which are required 0/ foreIgn corporations need not
be In EnglISh if accompamed by a reflSOnably authenticated EnglISh translatton

F The document shall be executed In the name of the corporation:

1 By the chairman or any vIce chairman of the board of directors, the president or any
VIce preszdent,

2 If directors have not been selected or the corporation has not been formed, by an
Incorporator, or

3 If the corporation IS tn the hands of Q receiver, trustee" or other couTt-appoznted
jzduczary, by that fidUCiary

G Notwlthstandmg subsectum F of this section, any annual report required to be ftJed by §
13.1-775 may be executed tn the name of the corporation by any officer or director lzsted In
such report

H The person executmg the document shall szgn It and state beneath or opposzte his
SJg7Ulture hIS name and the capaCIty In which' he szgns The document may but need not
contam the corportlte seal; 011 atteszatton by the secretary or an asszstant secretary, and an
acknOWledgement, venfzcatlon, or proof.

I If, pursuant to any provtsson of this chapter, the Commissum has prescribed a mandatory
form for the document, the document shall be In or on the prescrzbed form

J The document shall be delivered to the Commission for fdzng and shall be accompanied
by the required jzlmg lee, and any franchise tax, charter or entrance lee or registration fee
required by this chapter or by Chapter 28 (§ 581-2800 et seq) of Tztle 58.1
Comment Subsections A-F, B and I have been taken from Model Act § 1.20 Wltb mmor changes

IDcludlng a change m subsection F to allow only speofJed corporate officers to execute
documents. Subsection G proVIdes greater fleXlblbty to the corporation than tbe Model Act or
Vlrg1Dla Code § 13.1-120 Subsection J IS taken from the Vlrg1Dl8 Code

§ /3.1-605 Issuance of certlftco.te by Commissum, recordation of documents-A Whenever
thzs chapter COnditiOns the effectzveness 01 Q document upon the issuance of a certzftcate by the
Commzsszon to eVIdence the effectIveness of the docu~nt, the Commissum shall by order tssue
the certijzCtlte if It ftn.ds thtlt the document complies With the requzrements 01 law and that aU
requzred fees tmd franchISe taxes have been pazd The Commssssan shaD admu any such
certzftcate to record In Its office and s/zQJ/ forward the certtftcate for recordatzon In the office
lor the recording of deeds In the City or county tn whzch IS located the regzstered office of each
corporation that IS tZ party to the document, except that 110 such further recordatIon shall be
requzred In the City of Rzchmond or the County of Hennco

B Whenever the commisnon IS directed to admzt any document to record tn Its office, It
shall cause It to be spread upon Its record books or to be reproduced tn microium or m any
other manner the Commissum may deem SUItable The Commissum shall reproduce and seD,
upon reaue«. an entlre roO of mzcrofilm contamzng publIC records, documents, instruments and
papers, or facszmiles thereof, copies 0/ whzch could otherwise be obtamed from the clerk 01 the
Commission, and shtzJJ prescribe, charge and collect a reasonable and uniform lee for each roll,
however, such fee shall not exceed the approximate actual cost connected WIth processtng the
request and reprodUCing the roll of microftlm
Comment. ThIS section combmes the prOVISIOns throughout the VlrgIDJa Code relating to the

ISSUance of vanous types of certmcates by the COmJ11JSS10n see, e g, §§ 13 1...59, 13 1-61~

13.1-73 and 13.1-90 It IS more effiCIent to cover all types of certificates In one secnon There
do Dot appear to be any substantive reasons not to do so

Sect10D 1...25 of the Model Act makes the Secretary of State's dUty to file documents a mimstertal
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task ThIS concept has Dot been adopted In the Vrrgnna Draft

§ 13 1-606 Effectzve time and date 0/ document -A A certzftcate issued by the Commission
IS effectIve at the time such certzjzcate IS ISSUed, unless the certzjicate relates to articles ftIed
wzth the Commtsston and the articles state that the certtficate shaD become effectIve at Q later
tzme and date speczfied tn the articles In that event the certiftoate shall become effective at the
time and date so speczjzed, so long as the effectzve date IS not more than ftfteen days after the
dtlte on which the cert¢cate IS ISSued by the Comnusszon Any other document fzled with the
Commission shaD be effecttve when accepted tor ftIlng unless otherwise provided fOT In this
chapter

B Notwzthstandzng subsection A of this section, any certtftcat« that has Q delayed effectIve
time and date shall not become effectIve zt pnor to the effective tzme and date, the parties to
the artIcles to whIch the certmcate relates ftle a request for canceliauon wzth the Commtsston
and the COmTnzsszon, by order, cancels the certificate

C Notwzthstanduzg subsection A of tJus secuon, for purposes of §§ 131-630 and 131-762
any certrftcate that has Q delayed effective date shall be deemed to be effective when the
certzficate IS ISSued
Comment 1bJs sectlOD of the VJrglDla Draft IS new but contams concepts found In Model Act §

1.23 and the VtrglDla Code The VJrglD18 Draft follows the VtrglIWl Code ID making most
documents effedJve upon ISSUance of the appropnate cerbfJeate by the CoD1ll1JSS1on ThIs
procedure gives the CommJSCRoD greater authonty thaD IS contemplated by the Model Ac~

winch makes documents effecbve upon fJ.lmg Such broad dJscreboD mcreases the burden
unposed on tbe clerk and Ins staff The cbscretloaary authonty of the Col1Utl1SS1on IS
necessary If orders of the CommJSC10D are to have the fmabty contemplated by § 131-614.

The VJrglD18 Draft follows Model Act § 1 23 m proVldmg for a delayed effectJve date, but
reduces the maXImum delay from 90 clays to 15 days

For a cerb1icate WltIl a delayed effecbve date, subsection B establishes a procedure for
cance1lmg the cert1f1cate between the date of ISSUaDce and the effedJve date subseenon C
makes clear that for purposes of detenmmng wbether a corporate name IS avauabte, the
date of ISSUance of a cernneate shaI1 be controllmg even If the arbcles provide for a
delayed effecbve elate

§ 13 1-607. CO"ecbng ftJed llTtlcIes.- A The Board 01 DuectoTS of Q domesuc or forezgn
corpoTtltlon may authonze correction of tlIly artzcJes ftJed 'WIth the Commzsszon zf the arttdes (I)
contt'lD'l an mcorrect statement or (It) were defectively executed, attested, sealed, verzjzed, or
acknowledged.

B_ Articles are corrected.

1_ By preparmg artzc/es of correction that descn.be the artzcJes to be corrected, mcludlng
their effectzve date, and that correct the mcorrec: statement or defectzve execution; and

2. By ft/zng the articles of correcbon WIth the C011Z1lU8Slon

C Upon the zssuance of a certzficate of correction by the COTnmZSSZon., the arttcies 01
CO'Tectlon shall become effective as of the effectzve date of the tUtlcJes they correct except as
to persons relyzng on the uncorrected artzcles and adversely affected by the correction .4s to
those persons, articles of correction are effectzve upon the lSSU/l1Zce of the certzftcate of
correction

D No artlcles 01 correction shall be accepted by the Commzsszon when received more than
rune days after the effective date of the certifzCflte rekltrng to the artides to be corrected
Comment The VJrgUlI8 Draft adopts Model Act § 1.24 WIth the addJboD of subsection D 7 wblch

bas been added to make tills section consistent Wltb § 13.1-614 The VIrglIlla Code does Dot
contain a pr0VJS10D snnnar to this section

§ 131-608 Evzdentulry effect of copy of ftJed document-A certzjicate tzttached to a copy of
any document admItted to the records of the Commission, beanng the Signature of the clerk or
an tlSSlSttlnt clerk 0/ the Commissum and the seal of the Commission, IS eonciustve evidence
that the document has been admztted to the records oj the Commission
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Comment ThIS section has been taken from Model Act § 1.27 WIth mmor language changes
There IS no comparable prOVISIon m the Vlrglm8 Code.

§ 13.1-609 Certtftcate of good standmg s-A. Anyone may apply to the Commission to furrush
Q certzfzcate of good standzng fOT a domestic or foreign corporation

B. The certlftcate shaD state that the corporation IS tn good standzng tn this Commonwealth
and shall set forth.

1 The domestzc corporation's corporate name or the foreign corporation's corporate name
used in this Commonwealth;

2 That (I) the domesuc corporation IS duly Incorporated under the law 01 this
Commonwealth, the date of Its mcorporauon, and the penod of Its duration zf less than
perpetual, or that (u) the foreign corporation IS authonzed to transact business m this
Commonwealth; and

3 If requested, a lts: 01 all certthcates relating to artzcles ftIed wzth the Commission that
hQ11e been zssu.ed by the Commission wah respect to such corporation and thetr respective
effectzve dates

C A domestzc corporauon or Q forezgn corporatIOn authonzed to transac: bustness tn this
Commonwealth shtJJJ be deemed to be In good standing if.

J All regzstratzon fees and franciuse taxes owed to thzs Commonwealth have been paid, zf
payment IS requzred to be reflected m the records of the Commssston;

2. An tmnUtll report requIred by § 13.1-775 has been deIzvered to and accepted by the
ComllUSSlon Wlthl1Z the precedmg fourteen months, and

3 No certzjicate of dISSOLution or certmcate of wzthdrawal has been zssued or such
certzjicate no longer IS m effect.

D. The certztzcate 1IIIZy suue Qny other facts of record In the office of the clerk of the
Comnusszon that may be requested by the apphcant

E. SubJect to tmy qutlbJicatzon stated m the certzftcate~ Q cert1/zcate of good standmg ISSUed
by the COmm.l8SZon 1fIQY be relzed upon tIS concIuszve evuience that the domestiC or foreign
corporation IS In good standing In thzs Commonwealth
Comment: The Vaguua Draft IS SImIlar to Model Act § 1.28, but the Model Act cans the

certJfleate a cert1f1cate of exIStence If the corporabOD IS domestic and a cernncate of
authonzatiOD if the corporation IS foreign.

Vlrgulla Code § 12.1·20 IS sumIar to the VJrgIIWl Draft.

§ 13 1-610 Nonce -For purposes of thzs chapteT

A. Notzce s1u:zlI be m wrztmg except that oroJ nonce 01 tmy meetuzg of the board of
dzrectors may be gzven zf expressly authonzed by the artzcles 01 mcorporatton or bylaws

B Notzce may be communzcated m person, by telephone, telegraph, teletype, or other form
of wzre OT wzreless commumcatton; or by mail or private earner If these forms of personal
notice are Impracticable, notice may be communicated by Q newspaper 01 general CIrculation In
the area where the nonce IS zntended to be given, or by radio, te/evzszon or other form of
pubbc broadcast communication

.C. Wrztten notice by a domesttc or foreign corporation to Its shareholder, if tn a
comprehenszbl, form, IS effectzve when maued; if mazIed postpaid and correctiy addressed to the
shareholders address shown In the corporation's current record of sJuzreholders

D. Wntten notice to Q domestzc or foreign corporation. authonzed to transact business tn
this Commonwealth, may be addressed to Its regIStered agent at as regzstered office or to the
corporation or its secretary at Its pnnczpal office shown zn Its most recent annual report or, tn



the case of Q foreign corporation that has not yet ftied an annual report, tn tts appltcatton for
Q certtftaue 01 authority

E Except as provided tn subsections Band C 01 this sectton. written notice, II tn a
comprehensIble form, IS effective at the earliest of the followzng

1 When received,

2 FIve days after Its deposu In the United States mail. as evidenced by the postmark, zl
mazled postpaul and correctly addressed.

J On the date shown on the return receipt, If sent by regzstered or certtfted matl, return
receipt requested, and the recezpt IS SIgned by or on behalf of the addressee

F Oral notzce IS effectzve when communicated zt communicated tn a comprehenszble
manner

G When this chapter prescnbes notice requirements for particular circumstances. those
requirements govern 11 articles of mcorporatton or bylaws prescribe notice requirements not
mconszstent WIth this section or other provtstons of this chapter, those requirements govern
CommenL nus sectIon has been taken from Model Act § 141 except that oral notice IS not

permitted except as prOVided In subsection A The Model Act pemuts oral notice wbenever It
IS --reasonable under the CIrcumstances" The Vrrgmia Code does not attempt to denne
effective notice m a smgle statute

§ J31-611 Number of shareho/ders-A For purposes of this chapter, the foRoWlng tdenttfted
tIS Q shareholder In a corporatton's current record of shareholders constuutes one shareholder:

1 Two or more co-owners,

2 A corporation, partnershtp, trust estate, or other enuty, or

3 The trustees, gutzrdza1lS, custodians, or other ftducumes of a smgle trust, estate, or
account

B For purposes of thzs chapter, shareholdlngs regzstered In substantlQ/ly szmzIar names
consunae one shtzreholder zf tt IS reasonable to believe that the names represent the same
person
Comment nus secbOD IS taken from Model Act § 1 42 With a change m paragraph 1 of

subsection A. The Model Act treats three or fewer eo-owners as a SIngle shareholder nus
section IS new to the VIrginIa Cede U'"1der §§ 131-655A2, 131·727A2 and 13.1-730A2, It may
be necessary to determme the number of shareholders that a corporanon haS

§ 13 1-612. Penalty for Slgnmg false documents-A It shaD be unlawful for any person to
SIgn Q document he knows IS false In any matenai respect wzth Intent that the document be
delIvered to the Commissum fOT ftlmg

B Anyone who VIolates the provtstons of this section shall be guzlty -01 a Class J
misdemeanor
Comment Model Act § 1 29 has been adopted In thJS section of the VlrglDl8 Draft rather than

VlrglD18 COde § 131·134 Under the Vrrgnna Code, Slgrnng a document debvered to the
ColDlDlSSlon knowing It to contam a "misstatement of fact" coDStltutes perjury

§ J3~J3 Unlawful to transact or offer to transact business as a corporation unless
Quthonzed-It shall be unlawful fOT any person to transact busmess tn thzs Commonwealth as Q

corporatzon ar to offer or advertise to transact business in thzs Commonwealth as Q corporation
unless the alleged corporation IS either a domestic corporation or a foreign corporation
authonzed to transact business In this Commonwealth Any person who violates thts section
shflll be guzlty of Q Class J misdemeanor
Comment ThIS section adopts VlrgtD.la Code § 131-135 Wlth mmor changes

§ 13.1-614 Reheanng __and ftnaltty 01 Commission action. tnnmcttons s-A The Commission
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shall have no power to grant a reheanng wIth respect to any certtftcate zssued by the
CommISSIon WIth respect to any arttcle« ftled wIth the Commissum except on a peuuon by Q

.reholder filed With the Commsssson and the corporation wzthm ten days after the effectIve
dtJte of the certlftcate, In whIch the shareholder asserts that the oerttitcauon of corporate action
contaIned lIZ the artIcles contams Q misstatement 01 Q. matenal fact as to compliance WIth
statutory requIrements, specifymg the particulars thereof After heanng, on nonce In wnttng to
the corporatIon and the shareholder, the Commissum shaD determine the ISSUeS and revoke or
refuse to revoke Its order tlccordzngly

B No court wtthm or WIthout this Commonwealth shaJJ have tunsdtctton to en/om or delay
the holdIng of any meeting of dzrectors or shiJreholders for the purpose of authonzzng Dr
consummatzng any amendment, merger, exchange or dzssolutzon or the execution or ftIlng wzth
the CommlSSlon of any tlTtzcJes OT other documents for such purpose, except pursuant to
subsection C of § 13.1-661 or for fraud. No court wtthm or without thzs Commonwealth, except
the Supreme Court by way of appeal as authonzed by law, sholl have junsdtcuon to revzew,
reverse, correct or annul any Qctlon of the Commzsszon, wtthm the scope of Its authonty, wzth
regard to any articles, certlft,CtZte, order, obJectzon or petitton, or to suspend or delay the
execution or operauon thereof, or to emom, restrain or mterfere wzth the CommISSIon tn the
performance of Its offiCllll duties.
Comment The Vlrgml8 Draft adopts Vlrg1IW1 Code § 13.1-125 WIth mmor language changes
Sed10D 1.26 of the Model Act, WhIch gives a circmt court broad authonty to reVIew action by

the Secretary of state, IS m COnflIct WIth the VlrglDJa Code, and IS Dot included In tile
Vquna Draft. ·

The followmg Model Act secbon bas Dot been adopted in the VIrg1Dl8 Draft
§ 1.21-Forms TIus proVISIon allows the secretary of State to prescnbe and furmsh forms for

specmc documents that may be filed under the Model Act.
The VIrglJUa Draft bas adopted the approach used m the Vlrguua Code of proVIding for forms

prescnbed by the ComlDJSS1on on a sectJon-by-secboD basis rather thaD cODSOhdatlDg tins
authonzabon m one general proVlSlon

Article 2

Fees

§ 13.1-615. Pees, taxes and chczrges to be collected by Commission -The COmmISSIon shall
assess the Tegzstrtltzon fees and jrrmchzse taxes and shall charge and collect the charter lees
and enzranc« fees Imposed by law
Comment nus section bas been taken from VIrglDl8 Code § 13.1-122. There IS DO smular

proV1S1on m the Model Act.

§ 13 1-616 Fees for ftbng documents or ISSUing certzjicates-The Commission shall charge
and coQect the follOWIng fees.

A For jihng anyone 01 the followzng, the lee shaJJ be ten dollars

1. Artlcles of mcorporatton

2. Artzcles oj amendment or restatement

3. Artzcles oj merger or share exchange

4. Aructes of correction

5. An app!.zcatzon to reserve a corporate name

6. A notice of transfer of Q reserved corporate name

7. Arttcles of dzssolutlon

8. Arttdes of revocation of dzsso/utzon.
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9 Articles 01 termmatton of corporate existence

10 An application 01 a foreIgn corporation for a certificate 01 authonty to transact business
In this Commonwealth

1J An appllcatlon 0/ Q foreign corporation for an amended eerttftcate of authonty to
transact busmess In this Commonwealth

12 A statement of withdrawai of a foreign corporation

13 An application for use of an lndzstlnguzshable name

B For lSSUl1lg a certtftcate of change of name the tee shall be five doOars.

C For ftllng Q statement of chlmge of address 01 regIStered office or change 01 regIStered
agent or both the lee shaD be ftve dollars. Except tn the case oj the City of Rlchmond or the
County 01 Henrico, the Commtssion; In respect of domestic corporations. shall coHect and remu
to the clerk of the court for the recording of deeds tn the czty or county In which the
regIStered offzce IS located an addztzonal lee of five dollars II the locatzon of the registered
office IS chlmged from one City or county to another the Commisaon shIllI collect and remit
fees of jive dollars for each of the clerks to whIch It IS Tequzred to gzve nonce.

D A domesuo or Q forezgn corporatzon thtzt (z) has lazied to comply wzth § 13.1-634 or §
13 1-763, and (u) has been sent a wntten notzce by the Commzsszon to /de the statement
required by § 13 1-635 or § 13.1-764, and (Ul) deJzvers such statement to the Commtsston for
jiImg more than tJurty days after the notice was sent, but prior to the dtlte of the Commzsszon
order 01 dISSOlution or of revocatton of authonty to transact busmess tn thIS Commonwealth
shtll/ pay Q filmg fee 01 twenty-ftve dollars instead 01 the fibng lee prescnbed by the first
sentence of subsectzon C 0/ this sectum

E Whenever the Com11USSlon IS requzred to admzt any document to record tn Its office, It

shall coOect Q fee of two dollars Q page plus two doOars for the order 01 the CommlSSl"n, or a
lee of ten dollars, whzchever IS greater Whenever any such document shaD lliso be recorded tn
the office 01 any clerl4 the Commissmn sIuz/l collect and transmit to the clerk a fee In the same
ll1'1Iount plus two doOar5 lor the certzfzeatzon lee
Comment.- ThIs section IS taken from VtrgIDla Code §§ 13.1-123 and 13.1-124 1 WIth modlficaboDS

to reflect changes m fllmg reqUIrements ID the Vuguua ~ mcludlDg the adcbtloD of
paragrapbs 4, 9 and 13 of subsectlon A

§ 131-617 MISCellaneous charges-A The Comnusszon shllJl charge and coOect for fumzshzng
Q certljied copy of any document, Instrument or paper one dollar per fXJ6e tmd three dollars lor
the certzftcate and afftxmg the seal thereto

B. The clerk of the Commisston shaD charge and coHeet at the time of any service of
process on hsm wzth respect to any domestzc or foreIgn corpomtton, thzrty dollars, whzch
amount may be recovered as taxable costs by the party to the SUIt or acuon caustng such
service to be made if such party prevatls In the SUit or action

c. For makIng up, certIfyIng and transmitttng a record on appeal the clerk shall charge and
coOect fifty dollars
Comment VlrgtD18 Code § 131·124 IS the source of this prOVISion The VIrgInIa Code currently

prOVides that the charge for prepanng a record OD appeal IS one dollar per page for the
papers to be COPied In addlDon to the sum of fifty dollars After coDSUltatlon WIth the clerk
of the CODlDUSS10n,. the one dollar per page charge bas been eluDmated. The Model Act
addresses...the subject of service and copymg fees m § 1.22(b)-(c), but those subsections have
Dot been adopted In the VJrglD18 Draft

Arttde 3
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Formation of Corporations

§ 131-618 Incorporators-Dne or more persons may act as Incorporators oj Q corporation
by SIgnIng tmd fzlzng articles 01 tnoorporatton wzth the Commisston.
Comment nus seenon adopts VtrglDla Code § 13.1-48 except that the VIrginia Draft allows a

corporabon to act as an mcorporator Model Act § 201 contains a substantIally smular
proVISIon

§ 13.1-619 Artzcles of mcorporatton -A The arttcies of mcorporatton must set forth.

1 A. corporate name for the corporation that satzsjies the requirements of § 13 1-630,

2 The nunzbe, of shares the corporation IS authorised to tssue,

3 q more than one class of shares 1$ authonzed, the number of authonzed shares of each
class and Q dl8tznguzshmg deslgnatzon for each class, and

4. The add,ess of the corporation's InztzQ/ regzstered office, znc/udzng (I) the post office
tlddress With street and number, if any, and (n) the name of the county or city m whzch It IS
located, and (izz) the name of Its mUla[ regzstered agent at that office, and that the regzstered
agent meets the requzrements of § 13.1-634

B The artzcles of mcorporation may set forth:

1 The n.cun.es and adtln!sses of the mdzVldua/s who are to serve as the zrutzal dZTectOrs~

2 Any proVlSlon defmzng or denymg the preemptive nght 01 shareholders to acqusre
U1USSUIld shares 01 the corporabon;

3. ProVZ8l01'l$ not mconszstent wzth law

Q StIltlng the purpose or purposes for whIch the corporauon IS orgtlnzzed,

b Regarding the management 0/ the bustness and regulation 0/ the tzf!tlzrs of the
corponztzon;

c De/mmg. lmutmg~ and regulating the powers of the corportltzon, Its directors, and
shareholders.

d Establzshing Q par value for authonzed shares or classes 01.~. and

4. Any pro'Vi$zon that under tius chapter IS requued or pemutted to be set forth m the
bylaws

C The artzcles of lncorporabon need not set forth any 01 the corporate powers enumerated
tn thzs chapter
Comment The VirgmJa Draft adopts Model Ad § 2.02 With the followmg changes
1 Subsection A3 has been msertecl to conform tbJs section WIth the requiremeats of VtrglIll8

Draft § 13.1-638 (8),
2 The reqUlrements m subsection A4 regardmg regIStered offtce and regastered agent have been

conformed to VIrgIIll8 Code § 13.1-49 (b) and 13.1·9 (bl).
3. Subsection B2, dealmg With preemptive nptst IS SlDUlar to VJrg1JU8 Code § 13.1-49 (f) Tbe

treatment of preemptlve ngllts m the Model Act 15 not adopted m the VIrgJDla Draft, and
4. Model Act § 2.02 (b) (2) (v), wbleb would penmt the artlcles to unpese personal bab1lJty on

shareholders as specIfIed ID the arnctes, IS Dot mcJuded m the VJrgID18 Draft
The VJrg1DJa__Dratt differs from VlrgIDJ8 Code § 13.1-49 by makmg dJScretlonary some of the

proVJSIODS that tile Vllg1Ill8 Code reqwres to be set forth m the articles of mcorporabon. For
example, the VlrgIDJ8 Draft makes It optloDal to maUde· (1) the Dames and addresSeS of the
lDltla1 cbrectors. (2) the purpose for whJch the corporaboD IS orgamzed, and (3) the par

- value of authonzed shares or classes of shares
Subsect10DS B3c and B4 are also new
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§ 13 1-620 SpeCial kmds of business -A If any corporation IS to conduct the business 0/ Q

bank or trust company, that shall be stated tn the arttcies 01 tncorporatton and the corporation
shall not have power to conduct other business except as may be related to or mcidental to
the bankzng Dr trust company busmess

B If any corporation is to conduct the busmess of an insurance company, that shall be
stated In the articles of mcorporatton and the articles shall further set forth the class or classes
oi insuranee the corporation proposes to undertake and the corporation shall not have power to
conduct other busmess except as may be related to or mctdental to the insurance bustness

C 1/ any corporation ts to conduct the bustness of Q savtngs and loan association or an
mdustna: loan association, that shall be stated In the articles 0/ Incorporation and the
corporation. shaD not have power to conduct other business except as may be related to or
mcuiental to the stated busmess

D If any corporation IS to condu.ct the business 01 a ratiroad or other publIC service
company, that shall be stated m the artides of mcorporatton and a bnef descnptton 0/ the
busmess shall be Included Otherwzse the corporation shall not have the power to conduct Q

publiC servzce business or to exermse any of the pnli'lleges of Q pub/lc service company No
corporQtlon shall be organzzed under thzs chapter for the purpose of conductzng m thts
Commonwealth more than one kind of publzc service busmess except that the telephone and
telegraph busmesses or the water and sewer businesses may be combtned, but this provtston
shtIlI not /unIt the powers of domestlc corporations exzstmg on January 1, 1986 No corporation
organzzed under this chapter to conduct the busmess of a publzc service company sholl have
general bUSIness powers In this Commonwealth Corporations organzzed under tius chapter to
conduct the bUSlness of Q publiC service company may, however, conduct In this
Commonwealth other publiC service bustness or nonpub/lc service bustness SO far as may be
related to or InCIdental to Its stated bustness as a publiC service company and zn any other
suue such busmess as may be authonsed or pennated by the laws thereof Nothzng tn thts
ptlrtlgrQph sh.fl/I lzmzt the powers of such corporation In respect of the secunttes of other
corporations

E. 1/ one or more of the purposes set forth m the articles of mcorporatton IS to own,
manage or control any plant or equipment or any part of a plant or equzpment WIthin the
Commonwealth for the conveyance of telephone messages or tOT the production, transmission;
dehvery OT jumzsJung of heat, lzght, power OT water, mcludmg heated or chilled water, or
sewerage faCllltzes, euher dzrectly or zndlrectly, to or for the publiC, the Commission sha/l not
ISSUe Q certzfzcate of mcorporatton unless the articles of mcorporatton expressly state that the
corporation IS to conduct busuzess as Q publiC service company.

F. Whether OT not cltlSSl/zed elsewhere In the Code as publiC service compames the
follOWIng businesses are not required to incorporate as publiC service companies household
goods earners, petroleum tank truck earners, bottled gas companies, taxicab companies,
commumty televzszon compames, charter party earners, restncted parcel earners ant!
SIght-seeing carriers

G. .A. water or sewer company that proposes to serve more than ftfty 'Customers shall
zncorporate as Q pubbc service company A water or sewer company shaD not serve more than
fifty customers unless us articles of Incorporation state that the corporation IS to conduct
busmess as a pubuc service company The two precedzng sentences shall not apply to a water
or sewer company Incorporated before and operating Q water -or sewer system on January 1,
1970. however. QS to any water or sewer system serving more than ftfty customers, upon
appllCQt,on to the Commission by a matonty of the customers or by the company, Q heanng
may be held after thirty days' notice to the company and the system's customers or a matonty
thereot and ...the Commission may order such, If any, Improvements or rate changes or both as
are tust and reasonable Upon ordenng into effect any rate changes or improvements found to
be lust and reasonable, the water or sewer system shall remain suinect to the Commzsszon's
regulatory authonty tn the same manner as a publiC utthty for such reasonable penod as the
CommzsslOn may direct
Commen.t· ThIS section has been taken from VIrgInIa Code § 13 1·50 and has not been modIfIed

There 15 no comparable section In the Model Act



§ 13 1-621 Issuance 01 certificate of Incorporation -If the Commzsszon finds that the articles
of Incorporation comply wtth the requirements of law and that aD required fees hove been paid,
It sholl issue Q certtitcate of tncorporatton When the certificate of mcorporatton IS effectIve, the
corporate existence shall begin Upon becoming effecttve, the certificate of mcorporatton shall be
condustve evidence that all conduions precedent required to be performed by the incorporators
have been complied wtth and that the corporation has been Incorporated under this chapter
Comment VlrgJ.D1a Code §§ 13.1-51 and 13.1-52 have been followed In th1s section
The VlrgJD18 Draft and Model Act § 2 03 differ In the follOWIng ways
1 The Vlrglma Draft makes corporate existence begm when the certmcate of mcorporatlon IS

effecbve The Model Act makes corporate existence begin when the articles of mcorporanon
are filed, and

2 The Model Act Inmts the effect of the clause makmg flbng conclusrve proof by statmg that
this clause does not apply "m a proceeding by the state to cancel or revoke the
mcorporatlon or IDvoluntanly dissolve the corporation" ThIS exception IS Dot contamed m the
Vlrglma Draft

§ 13 1-622 Lzabdlty lor premcorporatton transactions-All persons purporting to ac: as or on
behalf of a corporation, knOWIng there was no tncorporatum under this chapter, are JOintly and
severtllly lzable for all IzabzIztzes created whzle so acting except for any lzabzllty to any person
who also knew tha: there was no tncorporatton
Comment The VlrgJ.1U8 Draft follows Model Act § 2.04 WIth the addlboD of the exception for

persons wbo also knew that there was DO lDcorporabon There IS DO comparable VIrgUWl
Code proVJSlon

§ 13.1-623 Organzztztlon of corporation -A. After mcorporauon:

J If mltuzl dzrectors are named tn the arttdes 01 tncorporatton, the zmtzal directors shQ/J
hold an orga1UZQtzonQ/ meetzng, at the call 01 a maroruy of the directors, to complete the
organzzatlon of the corporation by appomtlng offzcers~ adoptmg· bylows~ and ctzTTYUl6 on any
other busmess brought before the meetzng, or

2 If znztzal dzrectoTS ore not named In the arttdes, the incorporator or meorponuors shall
hold an organZZtltlontll meetmg at the call 01 Q mClJonty 01 the mcoporators:

a To eJect Q board 01 directors and complete the organlZatzon of the corporation; or

b To elect directors who shall complete the organuatton of the corporation

B Acbon requzred or permitted by tlus Act to be taken by zncorporators at an
orgQnzzatzontJl meetIng may be token wzthout a meetmg if the action ttzken LS evidenced by one
or more wntten consents descnbzng the actson taken and szgned by each IncorpoTtltor

C An organuatlona/ meeting may be held m or out oj ttus Commonwealth
Comment The V1rgJ.D8 Draft follows Model Act § 2.05
The VlrglD1a Draft differs from Vlrguna Code § 131-54 m the followmg ways
1 Va. Code § 13.1-54 requires three clays' nonce by mall to lDlt1al directors wtule § 13..1-675 of

the VlrglDJa Draft provides that the mdlV1dual's consent to election IS required In every case;
and

2 The Vlrglnla Draft allows an orgamzabonal meetmg of the mcorporators If imnal directors
have not been named The VlrglDJa Code has no comparable provision

§ 13 1-624 Bylaws-A The incorporators or board of directors 01 a corporation shaD adopt
Initial byIQ'U,~ for the corporation

B The bylaws of a corporation may contain any provision tOT managzng the business and
regulatIng the affaIrs 01 the corporation that is not mconststent wzth law or the articles of
incorporation
Comment The Vrrgima Draft bas adopted § 2 06 of the Model Act WIthout change
The Vlrglma Draft differs from Vlrglma Code § 13 1-24 by allOWIng mcorporators to adopt mmal

bylaws

§ 13 1-625 Emergency bylaws -A. Unless the articles of tncorporatton provide otherwise, the
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board of directors of a corporation may adopt bylaws to be effectrve only In an emergency
defined tn subsection D of this section The emergency bylaws, whzch are subJect to amendment
or repetzl by the shareholders, may make all provisions necessary lor mcmagmg the corporation
dUring the emergency, Includzng

J Procedures for callIng a meeting of the board 01 directors,

2 Quorum requirements lor the meeting, and

3 Deszgnatlon of addztzonal or substitute directors

B All provtstons 01 the regular bylaws consistent wtth the emergency bylaws remain
effective durmg the emergency The emergency bylaws are not effectzve after the emergency
ends

C Corporate action tczken In good fazth tn accordance wzth the emergency bylaws

1 lhnds the corporauon, and

2. May n.ot be used to Impose habzlzty on a corporate director, officer, employee, or agent

D An emergency exzsts for purposes of tius section if a quorum of the corporauon's board
of dIrectors etmnot ,etldily be assembled because of some catastrophic event
Comment· The VJrg1IU8 Draft adopts § 2.07 of the Model Act. It differs from VIrgIDla Code §

13.1-24.1 m the follOWIng ways
1. The VJrglD18 Draft proVIdes that chrectors may adopt emergency bylaws "unless the arbcles of

IDcorporatlon proVide otherwISe ~~ VlrgDlla Code § 13.1-24.1 states tbat mrectors may adopt
emergency bylaws "DotvntbstaDdmg any different previsson elsewhere ID this title or m the
arbdes of lDcorporatlon or bylaws p,

2. The VJrglD18 Draft adds the concept tbat an emergency eXISts If a quorum of the mectors
cannot be readily assembled because of some catastrophic event The Vlrguua Code lumts an
emergency as an '-attack OD the Umted States or any nuclear or atoD1lc disaster"

3. The 1Jstmg of pel1DlSS1ble proVlSloDS ID the emergency bylaws IS s,mi'ar to VIrgIDla Code §
13.1-24.1, but the VtrglDl8 Draft is a SImpler and more flenble statute.

Artzcle 4.

Purposes and Powers

§ 13.1-626 Purposes.-Every corporation Incorporated under this Act has the purpose 01
engagmg in any lawful bustness unless Q more lImited purpose IS (z) set forth tn the artzcles of
mcorporatzon, or fa) requued to be set forth tn the articles 01 mcorporation by § 13.1-620~ or
any other law of tius Commonwealth
Comment. The source of this secbon IS § 301 of the Model Act. One substantIve cbaDge has

been made by addIng subsectlon (11)
VtrglDIa Code § 13 1-49 (b) allows a corporabon to state In Its articles of mcorporatlon that Its

purpose 15 to conduct .c any or all lawful business" If the cerporanen's purpose IS Dot
·-requlred to be speoflcally stated In the articles of mcorporanoa,"

§ 13.1-627 General powers s-A Unless Us artscles 01 mcorporauon provtde otherwise, every
corporanon has perpetual durauon and succession tn Its corporate name and has the same
powers as an IndlvzdUfll to do all thzngs necessary or convenient to carry out as business and
affazrs. mcludlng, wzthout iimuauon. power

1 To suetand be sued. complazn and defend In tts corporate name,

2 To have a corporate seal, whzch may be altered at wzO, and to use It, or Q jacszmzle 01
It, by ImpreSSIng or afftrmg It or tn any other manner reproductng u,

3 To mczke and amend bylaws, not tnconststent wzth Its articles of mcorporatton or wzth
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the laws 0/ tlus Commonwealth, for managzng the business and regulatzng the affairs of the
corporation,

4 To purchase, receive, lease, or otherwise acquire, and own, hold, Improve, use and
otherwise deal With, real OT personal property, or any legal 07 equztable Interest zn property,
wherever locQted,

5 To sell, convey, mortgage, pledge lease, exchange, and otherwise dispose of aU or any
part of Its property,

6 To purchase, receive, subscribe for, or otherwise acquire, own, hold, vote, use, sell,
mortgage, lend, pledge) or otherwue dispose of, and deal In and WIth shares or other Interests
In, or oblzgatzons of, any other entity,

7 To make contracts and guarantees, incur ltabuutes, borrow money, issue as notes, bonds,
and other obhgatzons, whzch may be convertible mto or tnclude the option to purchase other
securtttes of the corporation, and secure any of Its oblIgatIOns by mortgage or pledge 0/ any of
Its property, franchzses, or tncome,

8 To lend money, mvest and remvest Its funds, and receive and hold real and personal
property as secunty for repayment,

9 To conduct Its busmess, locate offices, and exercise the powers granted by this Act
wzihm 07 Without tius Commonwealth,

10 To elect dzrectors and appomt officers, employees, and agents of the corporation, deftn,e
thelr dutIes, fix their compensation, and lend them money and credtt,

11 To pay penszons and e.stabbsh pension plans, pension trusts, protzt shanng plans, share
bonus plans, shtzre option plans, share purchase plans and benefit and tncenttve plans for any
or Q/l of the current or former directors, officers, employees, and agents of the corporation or
any of Its sub8ZdIQ11eS,

12 To make d01'll'ltlOTlS for the publzc welfcue or for reIzgzous, chantable, SClentzftc, literary
or eduCtltlo1laI purposes. except that corporauons sub/ecl to regulatzon as to rates by the
Commssston shall not have power to make donauons In excess of five percent of net income
computed before federal and state taxes on income and WIthout takmg Into account any
deduction tOT gifts,

13 To make payments or donauons, or do any other act, not tnconststent WIth thzs seetton
or any other appbcoble law, that furthers the busmess and tJ/!azTS of the corporation;

14 To pay compensation, or to pay addztlonDl compensation, to any 07 aU directors, officers
and employees on account of services prevzous!y rendered to the corporation, whether OT not an
agreement to pay such compensauon was made before such services were rendered,

15 To Insure j07 us benefit the hfe of any of tts directors, officers or employees, to insure
the lz/e of any shareholder for the purpose of acoumng at his death shares owned by such
shareholder and to continue such insurance after the relatlonshzp terminates,

16 To cease Its corporate acttvuies and surrender Its corporate franchise, and

17 To have and exerctse aU powers necessary or convenient to effect any or all 01 the
purposes for whzch the corporation IS organzzed

B Eo.C4- Corporation other than a publiC service company, a bankzng corporation, an
Insurance corporation, a savings and loan assoctauon, Q credit union or an tndustrtal loan
assootatton shall have power to enter Into partnership agreements, jotnt ventures, or other
assoctatton of any kInd wah any person or persons The term ''publzc service company" as used
tn tius paragraph shaU not apply to railroads, whtcn shall have' the power gtven other
corporatians generally by this partlgraph The foregOIng hmttatton on publzc service companies
shall not apply to partnershzp agreements, JOint ventures or other assocuutons between gas
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companzes and gas companies or electric companies and electnc companies where the purposes
of such partnerships, jomt ventures or other assoctattons are found by the Commission to be In
direct furtherance of the certtitcated business of such gas or electrtc companies and are
otherwzse found by the Commissum to be tn the public interest The foregoing lzmztatzon on
public service companies shaD not apply to partnership agreements, JOInt ventures or other
assoaauons between telephone companies and telephone companies, whether In corporate or
other form. or between telephone companies and commonly owned afftlzates 0/ telephone
companies for the purpose of provtdtng domestic cellular radio telecommurucatzon service

C Prtvtieges and powers conferred and restncttons and requirements Imposed by other tztles
at the Code on railroads or other pubhc service companies, bankzng corporations, Insurance
corporations, savmgs and loan assoctatums, credit unions, tndustrtal loan assoctations or other
speCial types of corporations, shall not be deemed repealed or amended by any provision of this
Act except where specrfzcally so provtded

D Each corporation which IS deemed Q private foundation, as defined In § 509 01 the
Internal Revenue Code, unless Its artzcles of mcorporation expressly provide otherwise, shall
dzstnbute Its Income and, 11 necessary, pnnctpal, tor each taxable year at such tzme and In
such manner as not to subject such corporation to tax under § 4942 of the Internal Revenue
Code Such corporation shall not engage tn any act of se/f-deallng~ as deftned tn § 4941 (d) of
the Internal Revenue Code, retam any excess business holdings, as defined tn § 4943 (c) 0/ the
Internal Revenue Code, make any Investments tn such manner as to gtve nse to lzabzllty for the
tax Imposed by § 4944 of the Internal Revenue Code or make any taxable expenditures, as
defined In § 4945 (d) of the Internal Revenue Code ThIS subsection shall apply to any
corporation organzzed after December 31, 1969p under this chapter or under the Vzrgznza Stock
Corpo1Tltlon Act enacted by Chapter 428 01 the 1956 Acts 01 General Assembly, and to any
corporation organized before January 1, 1970, only lor its taxable years begmnlng on and after
Jtmutzry 1, 1972., unless the exceptions provided In § 508 (e) (2) (A) or (B) of the Intemal
Revenue Code shall apply or unless the board of directors of such corporation shall elect that
such restrictions as contamed In tius subsection shall not apply by ftlzng written notice of such
electzon WIth the Attorney General and the clerk of the Commzsszon on or before December 31,
197J Each reference to Q section of the Internal Revenue Code made tn thzs paragraph shall
mdude future amendments to such Code sections and corresponding provisions 0/ future
Internal revenue laws
Comment. The VlrgID18 Draft adopts portions of Model Act § 3 02 and Vlrguua Code § 13 1-2.1

Model Act § 3 02 haS been revised In the Vlrguna Draft ID the followmg ways
1. In paragraph 11 of subsection A the Virginia Draft adds "snare purchase plaDs." nus phrase

was taken from the Vrrguna Code
2. In paragraph 12 of subsection A the lmut set on permissrble donanons by eorporanons subject

to regulatlon as to rates by the COmmISSlOD IS taken from VIrglDla Code § 131-21 (m) and
IS not found m the Model Act

3. Paragraph 15 of subsedlon A of the Model Act aas been deleted as an unnecessary provision,
It prOVIdes corporanons WIth power "to transact any lawful business that Wl1l 8ld
governmental policy. n

PrOVlSlODS WhIch are found In the Model Act but not m the VlrglD1a Code and WhIch have been
adopted In the VlrgLD18 Draft Include

1. The fIrst subseenoe of tms section Which gives a corporation perpetual duration and the same
powers as an IndiVIdual to do all things necessary or convenient to carry out Its busmess and
affairs

2 Paragraph 13 of subsection A
PrOVlSlons found In Code § 131-21 but not In the Model Act wblch have been adopted In the

VIrginIa Draft include
1. The power to pay compensatlon to directors, orncers and employees for previousty rendered

services Whether or not there was a prior agreement regarding these services (paragraph 14
of subsection A)

2 The power to obtain lIfe Insurance on directors, orncers or employees and also on any
shareholder to acquire the shareholder's shares In the event of hIS death (paragraph 15 of
suesecnoa A)

3 The power to cease Its corporate acnvmes and surrender Its corporate franchise (paragraph
16 of subsection A)

4 The power to enter Into partnersmp agreements•. JOInt ventures, or other associanon of any
land With other corporations, but hmitmg tms authonty for special purpose corporations
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5. All of the provisioas regarding special purpose corporations.
6 A prOY1S10n regarclmg dlstnbutlon of Income by pnvate toundanons Tb.1s paragraph has been

mocbfled to update the references to the Internal Revenue Code
7 A proVlSlon glVlng corporations the power to ,chave and exercise all powers necessary or

convement to effect any or all of the purposes for WhIch the corporauon IS organized "
The VlrglD1a Draft has Dot adopted the pornon of Virginia Code § 131·2 1 (1) that ties the power

to lend money to the corporabon's "corporate purposes."

§ 13 1--628 Emergency powers -A In anuctpatton of or durtng an emergency defined In
subsection D of this section, the board of directors of a corporation may

1. Modify Imes of succession to accommodate the Incapacity of any director, officer,
employee. or agent, and

2. Relocate the pnnczpal office11 designate alternative pnnclpal offices or regional offices, or
authorize the officers to do so

B Dunng an emergency defined In subsection D of this section, unless emergency bylaws
provide otherwzse·

1. Nonce of a meetmg of the botlrd 01 directors need be gzven only to those directors whom
It IS practicable to reach and may be gzven In any practicable manner, Includzng by publication
and radiO, and

2. One or more officers oj the corporation present at Q meetmg 01 the board of directors
may be deemed by a maionty of the directors present at the meetIng to be directors tor the
meetmg, tn order 01 rank and wuhm the same rank In order of senlonty~ as necessary to
aciueve Q quorum.

C Corporate. acuon taken tn good fazth dunng an emergency under this section to further
the ordinary busmess affarrs of the corporation

1. Blntis the corporation. and

2 May not be used to Impose lzabzlzty on Q corporate director, officer, employee, or agent

D An emergency exzsts for purposes of thzs section if a quorum of the corporation's board
of director» cannot readzly be assembled because of some catastrophzc event
Comment nus section adopts Model Ad § 3 03 WIth mmor changes.
The pnnclpal d1f1erences between the Vu-guna Draft and VlrgtD18 Code § 13.1-241 are as

follows
1 Under VlrglD18 Code § 13.1-241 (c) the board of directors must approve a nst of officers "or

other persoDS" to be deemed directors m an emergency before the emergency occurs Pnor
approval IS not required by the VtrglDla Draft.

2 The VlrglDIa Code requires a rankmg of persons deemed to be directors m an emergency 6'lD
order of pnonty" and subject to condltJoDS or tune penods as prOVIded m the emergency
bylaws or by board resolutlon The Vlrguua Draft proVIdes for destgnabon .of officers as
dIrectors ''In order of rank and Wlthm the same rank In order of semonty "

3 The VlrglD18 Code urmts an emergency to an attack on the Umted States or a nuclear
dISaSter

§ 13.J.o~ Ultra vzres-A Except as provzded In subsection B of this section. corporate
action may not be challenged on the ground that the corporation lacks or lacked power to act

B A C0'P.f!7Qt,Oll 's power to act may be challenged

1. In a proceedIng by a shareholder agains: the corporation to eniom the act,

2 In a proceedIng by the corporation, dtrectly, denvattvely, or through a receiver. trustee,
or other legal representative, agatnst an incumbent or former director, officer, employee, or
agent or the corporation; or
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3 In Q proceedzng agaznst a corporation before the Commission

C In Q shQreholder~s proceeding under paragraph 1 of subsection B of thts section to eruotn
an unauthorzzed corporate act, the court may emom or set astde the act and may award
damages for loss, except antlczpated profits, suffered by the corporation or another party
because 01 enJoining the una.uthonzed act.
Comment The VlrglD18 Code (§ 131-5) and Model Act sections regarding ultra VIres are

substaDtlally smular The VlrgmJ.a Draft adopts Model Act § 3.04, except that paragraph 3 of
subsectlon B authonzes any proceedmg before the Comrmssscn. While the Model Act
authonzes a proceeding by the Attorney General.

Ar'tzcle 5

Name

§ 13.1~30 Corporate name -A A corporate name shall contain the word rcorporatton,"
··,ncorponzted." "company," or "hmtted," or the abbrevzatzon "corp ," "Inc," "co.," or u/td"
Such words and their corresponding abbrevtattons may be used Interchangeably for all purposes

B A corporate name shtI/l not contain:

J Any ltmguage statzng Dr zmp/ymg that It wzlI transact one 0/ the speczal kinds of
bUSInesses lzsted m § 131-620 unless a proposes In fact to engage In such speCial kznd of
busmess; or

2 Any word or phrase that IS prohzblted by law for such corporation.

C Except as authonzed by subsection D of tlus secuon, Q corporate name shall be
dzstmguzshable upon the records of the CommlSSlOn from

J The cOtponzte name of Q domesuc corporation or a forezgn corporation authonzed to
transac: busmess In tIus Commonwealth,

2 A corporate name reserved or regzstered under §§ 13.1-63111 13.1-63211 13./-830 or 13 1-831,

3. The desz/f1Ulted name adopted by a foreign corporation, whether zssumg or not zssuzng
shares, because its real name IS zmavaUable, tmd

4. The co1'pOnae name of Q nonstock corporation mcorpo1Tlted or authonzed to transact
bUSIness tn this Commonwealth

D A domestic corporrztlon may apply to the C01Tl11USSlon fOT authonzatzon to use a name
that IS not dZSbnguzshable upon Its records from one or more of the names descnbed tn
subsecnon C of thIS section The CommISSIon shtJll authonze use of the name applied for if.

1 The other entzty consents to the use In wntmg and submzts an undertakmg In form
SQtlS/actory to the Comnusszon to change Its name to Q name that IS dzstmguzshable upon the
records of the CommISSIon from the name of the applyzng corporation; or

2 The applicant delivers to the Commissum Q certified copy of the final Judgment of a
court 01 competent turtsdtctson establzsJung the applzcant's nght to use the name applzed tor In
thts Commonwealth

E The use of assumed names or ftcttuous names, as provuJed for In Chapter 5 (§ 59 1-69 et
seq.) of Title 59. .1~ IS not affected by this chapter
Comment The VirgtD18 Draft adopts § 4.01 of the Model Act WIth the follOWIng modrncanons
1 SUbsection A includes a proVISIon found m the Virginia Code that allows specmed words and

correspondmg abbreVIations to be used mterchangeably Not adopted IS a prOVISIon m the
Model Act that pemuts foreign words of lIke Import to sabsfy the requirements of subsectJon
A
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2 The Model Act prohIbIts use of language In a corporate name that states or impnes that the
corporation 15 organIZed for a purpose other than pernutted by the Act or by the
corporatlon's articles of mcorporatlon Subsection Bl of the Vlrguua Draft only prombits
language falsely lDlplYlng that the corporabon Wlll engage In one of the special lands of
busmesses bsted m § 131-620 as these are tile only businesses required by statute to hst
certam purposes In their arbcles of mcorporanon

3 SUbsectlon B2 has been taken from Vrrgima Code § 13.1-6 (b).
4 Subsection D of the Model Act has been deleted as an unnecessary prOVISIon. It would allow

one corporation to use the name of another If the proposed user corporanon has merged
WIth, been formed by reorgamzanon of, or acquired all or sUbstanbally all of the .assets of
the other corporation

5 Subsection E has been added to make dear that the Vlrguua Draft does Dot control the use
of assumed or fJetlbous names In parbcular, use of a desIgnated name m order to qualIfy to
transact busmess as a foreign corporanon, as prOVided for m Va Draft § 13.1-762 A2, does
not affect any obhgaboD to comply WIth Chapter 5 of TItle 59.1 1D order to use an assumed
or flctltlous name to transact busmess

The VJrgllu8 Draft differs from VIrglDJa Code § 13.1-6 as follows
1 Subsectlon C provides that a corporate name IS available for use If the name IS

·&dlStlllgwsbable upon the records of the ColJlJDJSS1on" Tbe Vtrgmla Code uses a broader test,
proViding that a corporate name usball not be the same as, or contusmgly sunuar to"
another corporate name

2 SubsectloDS C3 and D are new.

§ 13.1-631 Reserved name-A A person may apply to the CommlSSlon to reserve the
ezduszve use of a corporate name, mcludlng a deszgnated name tor a forezgn corporatton whose
corporate name IS not avazlflb/e If the Commission finds that the corporate name applled for 1$

available, It shall reserve the name lor the applIcant's exciustve use lOT a 12o-day penod

B The owner of Q reserved corporate name mQY re~ the reservation for successive
penods of 120 days each

C The owner of Q reserved corporate 1UUIZe may transfer the reservation to another person
by delzVl!nng to the Comnusszon a notice of the transfer, executed by the Ilpplzcant for whom
the name was reserved, tmd specifymg the 1UUIZe tmd address of the transferee
Comment: The VlrgmJa Draft adopts Model Act § 4.02 WIth ODe change The Model Act allows

reservatlon of a name for a nonrenewable 12D-day penod. The VlrgmJa Draft allows renewal
of the reservabon.

Subsectlon A proVIdes for reservation of a deSIgnated name for a foreign corporation whose
corporate Dame IS not aV81lable. Reservabon of a designated name IS not authonzed In the
VIrgID18 Code.

The VlrglJUa Code (§ 131-1) allows a reservabon to be revoked If an apphcabon or transfer was
Dot made In good f81th The VlrgJDla Draft does Dot have such a proVJSlon

§ 13 1-632 Regutered name -A A forezgn corporation may register tts corporate name, or
Its corporate name With any adduton requIred by § 13 1-762~ if the name IS dlStznguzshable
upon the records of the Commissum from the corporate names that are not available under
subsectzon C of § 13.1-630

B A forezgn corporation registers Its corporate name, or tts corporate name with any
addItIon requzred by § 13 J-762~ by

1 FUlnc WIth the Commissum (I) an apphcatton setting forth Its corporate name, or Its
corpomte name With any o.ddztzon required by § 13..1-762, the state 07 country and date of zts
mcorporauon, and a bnef description of the nature of the business m which zt ts engaged, and
(II) a certifz~f!.te settzng forth that such corporation IS m good standing, or Q document of
stmuar import, from the state or country of tncorporation, executed by the offtctal who has
custody of the records pertatnmg to corporations; and

2 PaYing to the Commission a regtstration tee tn the amount of one doOar for each month,
or fractzon of Q month, between the date of jzlzng such appacauon and December 31 01 the
calendar year tn whIch such applicatIon IS ftied
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C II the Commission finds that the corporate name applied lOT ZS avazlable, zt shaD register
the name for the applzcant's exclusive use Such registratton shaD expire at the end 01 the
ctl1endtl7year In whzch zt became effectIve.

D A foreign corporation whose registration IS effectzve may renew zt tor the succeedmg
year by ftlmg WIth the Commission between October 1 and December 31 Q renewal apphcatzon,
wmch compiles wzth the requirements of subsecuon B of this section, and payzng a renewal fee
oj twenty dollars The renewal applzcation IS effectzve when ftIed tn accordance wzth this
section and renews the regtstration fOT the followzng calendar year

E A forezgn corporation whose regtstratton is effectzve may thereafter obtazn a certificate oj
Quthonty to transact busmess In this Commonwealth under that name or consent In wntzng to
the use oj tJuzt name by Q corportion thereafter Incorporated under thzs chapter or by another
forezgn corporation thereafter authonzed to transact bustness In this Commonwealth The
regzstnztzon terminates when the domestic corporauon IS tncorporated or the foreign corporation
obtoms fl ce1"tzftcate of authority to transact busmess In this Commonweaith or consents to the
llllthonzation of another foreIgn corporation to transact busmess m thzs Commonwealth under
the regIStered name

F. A forezgn corporation which has m effect a regtsmuton of tts corporate name rna)'
release such 1IDme by filzng a notice of release of a regzstered name WIth the Commzsszon and
by PtlY'ng Q lee of five dollars
Comment The VlrglDJ8 Draft adopts Model Act § 4.03 WIth mmor changes and the fonoWlng

addltloDS from Vuguua Code § 13.1-8
1. ne proV1S10DS for a regJStraboD fee aDd renewal fees and
2. Subsection F
Subsection E of the Vuguua Draft IS new to the Vuguua Code

§ 13.1-633 Property tztle records -Whenever by merger or amendment to the articles of
InCOrporation the name of any domestzc or forezgn corporation IS changed or another domestic
or foreign corporatson succeeds to the ownership of Its property, a certzftcate recztlng such
change or SUCCe8Sl0n shalI be ISSUed by the clerk of the Commzsszon upon request and such
certz/lctzte may be admztted to record tn any recordmg offtce wztJun the /unsdicbon of which
tlIIy property of the corponztzon IS located In order to mtllIZtam the contmuzly Df tztie records
upon ptlJllng the lee 01 the clerk 01 the court, but no tax shtz// be due thereon If such
COrpoTtltlon IS not a domestIC corponztzon 07 Q forezgn corpoTllbon llUthonzed to do busmess In
thu Commonwealth. a smular certlfteate by any competent llUthonty of the state of
zncorponztlon~ mQY be admItted to record In any recordmg office wzthm the lunsdzctzon of
whzch any property of the corporation IS located In order to mamtam the contuzuzty of tzt/e
1T!COrds upon paymg the lee 01 the clerk 01 the court, but no tax shtz// be due thereon
Comment· ThIs section was taken from VIrg1Il18 Code § 13.1-127 There IS no sumIar proVISIon ID

the Model Act.
PrOVISIons not covered m the VlrgJDJ8 Draft

The VlrglD18 Draft bas Dot adopted VlrglDJa Code § 13.1-6.1, Which prohlblts the use of the
word aaNazat

' or ·'NatloDa! SoClal1st" In an assumed name or lD the name of a domestic
corporation

Article 6

Offtce and Agent

§ 13 1-634 Regzstered office and registered agent -A Each corporation shaD continuously
mamuun In ttus Commonwealth

J A regzstered office that may be the same as any of as places of bustness; and

2 A regzstered agent, who shaD be

a An lndzvzdual who resides tn ttus Commonwealth, is an officer or dzrector of the
corporation or a member 01 the Vtrgmta State Bar, and whose busmess office IS zdentzcal wzth



the regrstered office; or

b ott professzonal corporation registered under the provtstons 0/ § 54-42.2, the business office
of which IS ldentical wtti: the registered office

B The sole duty of the registered agent IS to forward to the corporation at Its last known
address any notice that IS served on the registered agent
Comment. Subsedlon A of the VIrgInIa Draft adopts Virgmra Code § 13.1-9 but deletes the

requirement that a registered agent be at least eignteen years of age. The provisions of §
5 01 of the Model Code WhIch would allow any domestic corporation or foreIgn corporabon
to serve as a registered agent have not been adopted In the Vlrglma Draft

Subsection B IS new to the Vlrg1m8 Code and new to the Model Act The subsection makes clear
the limited responsibility of the regJStered agent to the corporation or any other person

§ 131-635 Change 01 registered office or registered agent.-A. A corporation may change zts
regIStered office or regzstered agent, or both, upon jzllng tn the office of the Commission Q

statement of change on Q form supplied by the Commission that sets forth

J The name of the corporatum;

2 The address 0/ Its current regzstered office,

3 If the CU17ent regzstered office IS to be changed~ the post office address, zncludzng the
street and number, II any, of the new regzstered office, and the name 01 the city or county tn
whzch It IS to be located,

4 The name of Its current Tegzstered agent,

5 /1 the current regzstered agent IS to be changed, the name 01 the new regzstered agen~
and

6 That after the change or changes are made, the corporatum wzll be m complzance wzth
the requirements oj § J3 1-634

B I The Commissum shall mad to the clerk In whose office deeds are recorded m the cuy
or county In whIch the then regIStered office IS located Q nouce gzvmg the name of the
corporauon, the address of the regIStered office and the name and address of the regzstered
Qgent If the locatzon of the regrstered office IS changed to a different city or county, the
commisaon shall mall a surular nonce to the proper clerk 01 that CIty or county. But no such
notzce shQ// be sent to the clerk of any court In the Czty of Rzchmond or the County of
Hennco. The clerk, on recelvzng the notice, shall record It In Q book for the recort/atzon of
charters Every statement shall be accompanied by the fees prescnbed by law

2 A new statement shall lorthwtth be executed by the corporabon whenever zt changes Its
name or whenever Its regzstered agent dies, reszgns or ceases to satzsfy the requirements of §
131-634

C If a regzstered agent changes ius business address to another place wtthm thzs
Commonwealth. he shQ/l change the address of the regzstered office of any corporation 0/ which
he IS a regzstered agent by ftlzng a statement as required above except that It need be Signed"
either manually or tn facszmzle, only by the registered agent and must recite that a copy of the
statement has been mazled to the corporation
Comment S11bsectJ.OD A follows § 5 02 (8) of the Model Act, WIth the addmon of language taken

from Va Code § 13 1-10 subsecnons B and C follow Vu-guua Code § 13 1·10
The VIrglDJ8 Draft deletes the requirement m VIrginIa Code § 131-10 (g) that the statement of

change flied With the COlDDUSSlon show that such change was authonzed by resolunon duly
adopted by the corporation's board of directors,

The VlrgaDla Draft does Dot mdude the requirement In § 5 02 (a) (5) of the Model Act that a
statement of Change of a registered agent Include the new agent's wntten consent

§ J3.1-636 Reszgnatlon of regIStered agent-A A registered agent may restgn his agency
appomtment by szgnlng and ftitng . With the Commissum his statement of resignatum
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accompanied by his certtftcatton that he has maded Q copy thereof to the prtnctpal office of the
corporation by certzfied mail The statement may include Q statement that the registered office
IS also dISCOntinued

B The agency appointment ts terminated, and the registered office dtscontmued If so
prOVIded, on the thtrty-ftrs: day after the date on whzch the statement was ftled
Comment ThIS provision adopts § 5 03 of the Model Act WIth the followmg modlf1catlons
1 Language has been Inserted In subsection A requmng the reslgD1ng agent to certIfy to the

Coll1llllSS1on that be has mailed a copy of hIS statement of resignation to the prmcipal offJce
of the COrporabon by cernned mall

2 SubseCbon (b) of the Model Act bas not been adopted It would have required the
ColllllllSSlon to mall COPies of the statement of resignation to the registered and pnnopal
offices of the corporation

Va Code § 13 1-10.1, which prOVIded for ressgnanon of a registered agent, was repealed by tbe
General Assembly m 1981

§ 131-637 service on corporauon-A A corporation's regIStered agent IS the corporation's
agent for servzce of process, notice, or demand required or permitted by law to be served on
the corporatzon The registered agent may by instrument tn wntmg, acknowledged before a
notary publIC, deszgnate a person or persons In the office of the registered agent upon whom
any such PTOCe88, nottce OT demand may be served Whenever any such person accepts service
01 process, a photographic copy oj such tnstrument shall be attached to the return

B Whenever a corporauon fazis to appomt or mamiam 0. regIStered agent In tius
Commonwealth, or whenever Its registered agent cannot wzth reasonable dzlzgence be found at
the regzstered office, then the clerk of the Commission sholl be an agent of the oorporatton
upon whom mtzy be served any process, notice, order or demand except one tssued by the
Comml8Slon. Servzce may be made on the clerk or any of his staff at hzs office. He shaD keep (J

record of any process, notice, order or demand so served and shaD forthwzth cause tt to be sent
by regzstered OT certifzed mau addressed to the corporatton at Its pnnczpal office unless the
CommISSIon does not have a record of zts pnnczpal office, In whzch event it shall be addressed
to the corporatzon at Its regzstered office

C This sectlon does not prescnbe the only means, or necessarily the requzred means, of
servmg a corpo1Tlbon

D The name of the regzstered agent, the address oj the regzstered office and the pnnczpal
office, and the names and addresses of the officers and directors of the corporatzon as last filed
WIth the Commisszon pursuant to the provzszons of thIS tztle sholl be concluszve tor the purpose
01 servto« of process
Comment. The Vlrguua Draft adopts subseenons A and C of § 5.04 of the Model Act With the

addJboD of the last two sentences of subsection A, winch are newSubsect10DS B and D are
taken from VlrglDl8 Code § 131-11, but subsection B modifies that Code sectIon by proVIding
for the derk of the CoD1lD1SS10D to mail the papers to the pnnopal office, rather than the
regIStered Office, of the corporabon If It has a record of that office

In contrast to service on the clerk of the State Corporation CommumoD., as prOVIded for m
subsectlon B. the Model Act proVides for serving the corporanon at Its pnnapal office by
regIStered or certlhed mall

ArtIcle 7

Shares and Dtstrtbuttons

§ 13 1-638 Authorued shares -A The articles of mcorporatton shall prescribe the classes of
shares and tlie number of shares of each ciass that the corporation is authonsed to issue If
more than one class of shares IS authonzed, the articles of mcorporatton shall prescribe a
dzstmgulShzng deszgnatlon for each class, and pnor to the issuance of shares of 0 class the
preferences, lzmlzatzons and relative rights of that class shall be descnbed tn the articies of
mcorporauon. AD shares ot Q class shaIl have preferences, Itmitattons and relattve nghts
zdentzctZl wzth those of other shares of the same class except to the extent otherwzse permitted
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by § 131-639

B The tUtzcles of tncorporatton shall authorize (I) one or more classes of shares that
together have unhmued voting rights, and (11) one or more classes 01 shares, which may be the
same class or classes as those wzth votzng rights, that together are entztied to receive the net
assets oj the corporation upon dissolution

C The articles of Incorporation may authorize one or more classes of shares that

1 Have specia; condutonal or lzmited voting nghts, or no nght to vote, except to the
extent prohibIted by this Act,

2 Are redeemable OT convertible as speclfted tn the articies ot tncorporation (z) at the option
of the COrporation, the shareholder, or another person or upon the occurrence 01 a deszgnated
event, (zl) for cash, mdebtedness, secunties; OT other property, and (lIZ) tn Q deSIgnated amount
or In aR amount determined In accordance With a deszgnated formula or by reference to
extnnsta data or events,

J Entitle the holders to dzstnbutzons, calculated tn any manner, mcludzng dlvzdends that
may be cumuIatrve, noncumulatzve or partzalIy cumulative,

4 Hove preference over any other class of shares wzth respect to dzstnbutzons, Includzng
dzvuiends and dzstnbutzons upon the dzssolutzon of the corporation; or

5 EntItle the holders to other speczjzed nghts, Includmg a nght that no transaction of Q

speczfted nature shaD be consummated whde any such shares remain outstandzng except upon
the assent of Q/J or Q speczfted proportion 01 such shares

D The descnptlon 01 the deszgnatzons, preferences, Iunztatzons and Tekltlve nghts 01 share
classes m subsectzon C IS not exhaustzve
Comments.· The VtrgUUa Draft adopts § 6.01 of the Model Act except tbat subsecnon C 5 IS

taken from VtrglD18 Code § 13.1-13 (1)
ThIS section IS sumlar to VlrglD18 Code §§ 13.1-12 and 13.1-13, except for subsection B winch IS

new SUbsectJ.OD C 2 proVIdes coDSlderably greater flexibility than VJrgID1a Code § 13.1-13

131-639 Terms of c1flss or senes detennmed by board of dzrectors-A If the arttdes of
mcorporrztlon so provuie, the board of dzrectors may determme, tn whole or part, the
preferences. lmutatzons and reltltrve nghts, Wlthm the luruts set forth In § 13.1-638, 01 (z) any
clllss of shares before the issuance of tmy shares of that class or (II) one or more series wzthzn
Q cltLu before the lSSIUUlce of any shares of thtzt senes

BEach senes of a c1flss shaD be grven a dzstznguzshzng deszgnatzon

C All shares of a senes shaD have preferences, hmttattons and relatlve nghts Identzcal wzth
those of other shares oj the same senes and, except to the extent otherwzse provided tn the
descnptzon of the senes, of those 01 other senes of the same class

D When the board 01 directors has odopted an amendment of the arttdes of incorporatton
pursuant to subsection A of this sectton, the corporation shall ftJe With the Commissum articles
of amendment. which may become effectzve without shareholder action, that set forth

J The name of the corporation,

2 The text of the amendment determmtng the terms of the class or senes at shares,

3 The date It was adopted, and

4 A statement that the amendment was duly adopted by the board of directors

11 the Commission finds that the arttdes comply wttn the requirements ot law and that all
required fe~ have been paul, zt shall issue a certificate 01 amendment Shares of any class or
S!nes .that are the subJect 01 the articles 01 amendment shaD not be issued until the certtftcate



01 amendment IS effective

E Unless the articles 01 incorporation otherwise provide, the board 01 director» may
redesrgrlllte any shares of any series theretofore establzshed that have not been ISSued, or that
have been ISSUed and reacquired, as shares of some other series. Such redeszgnatlon or change,
of deszgnatzon shall be set forth In articies at amendment. whIch may become effective without
shareholder actIon
Comment The VlrgJD18 Draft adopts Model Act § 6.02 WIth mmor changes and WIth the

follOWIng addItions taken from VIrgInIa Code § 13.1-14
1 The next to last sentence of subsecnon D
2 Subsection E

§ 13 J-64() Issued and outstanding shares-A. A corporation may ISSUe the number of shares
01 each class or senes Quthonzed by the arucles 01 tncorporatton Shares that are ISSUed are
outstandIng shares until they QTe reacquired, redeemed, converted, or cancelled

B The reacqutsuion, redemption or conversion of outstandzng shIlres IS subJect to the
limItatIOns of subsecuon C of thzs section and to § 13 1-653

C At all times that shares of the corporation are tssued and outsttzndmg, one or more
shtzres that together have un1zmzted votmg rzghts and one or more sIuzres that together are
entltled to receive the net assets of the corporation upon dzssolutzon· shall be outstanding.
Comment- nus seebOD of the VJrgID18 Draft adopts Model Act § 6 03. There IS DO comparable

sect10D m the VlrgJDl8 Code.

§ 131-641. Frezcnonal shtlres-A it corporation may, if authonzed by Its board 01 dzrectors

J Issue jrQcbons of a shIlre or pay In money the value of fracuons of Q share,

2. Arrange jor dlSf'OSlton of fractional shtlres by the shareholders, or

3 Issue scrzp In regzstered or bearer form entztllng the holder to recetve a full share upon
suTTendenng enough scnp to equal a full share

BEach certzfzcate representzng scnp shall be conspICUOusly labeled "Scrip' and shall
contam the znjomuztzon requ.zred by subsection B of § 13.1-647

C The holder of Q frtzctzonal share IS entztJed to exerctse the nghts of a shtlreho/der,
mcJudmg the nght to vote, to receive dzvzdends. and to partzczpate in the assets of the
corporation upon dl3SOlutzon The holder of scnp IS not entztled to any 01 these nghts unless
the scnp provuJes for them

D The board of duectors may authonze the issuance 01 scnp subject to any condttton
consuJered deszrable, mcludlng

1 That the scnp wzl/ become vow II not exchanged for tuB share» before a specrfted date,
and

-
2 That the shares for whzch the scnp IS exchangeable may be sold by the corpoTatzon and

the proceeds pazd to the scnpholders

E When Q corporation IS to pay tn money the value of fractions of a share such value
shall be determmed by the board of directors A good jmth Judgment 01 the board as to the
value of Q fractional share IS oonclustve
Comment: ThJS section of the Vlrguna Draft adopts Model Act § 6..04 WIth mmor language

changes and two addlt10DS
1. In subsection D 2 the words Uby the corporanon" have been added 1bJs language IS taken

from VlrglDla Code § 13.1-21
2 SUbsectJOD E also IS taken from VIrginIa Code § 13 1-21, but the VIrglDla Draft makes the

determmabon of the board conctusrve If made m good faith, wh1le the VlrgJDJa Code makes
the determmabon fmal m the absence of fraUd Throughout the Model Act and the VlrglDla
Draft the concept of good f81th IS used instead of fraud
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Substantlve dIfferences between tms section and Vrrgnna Code § 13.1-21 Include
1 Issuance of tractions of a share 15 prombrted by the Vlrgnua Code except ID the case OJ

open-end Investment trusts
2 The VJrglDJa Draft allows a holder of scnp to exercise the nghts of a shareholder 1f the scrip

so proVIdes The Vlrglma Code provides that the holder of scrip shall not exercise vonng
nghts and shall only have such other nghts as are proVided In the scnp

§ 131-642 Subscnption for shares before tncorporatton -A A subscnptton for shares enterec
Into before mcorporation is irrevocable for six months unless the subscnption agreement
provides otherwzse or all the subscribers agree to revocation

B The board of directors may determine the payment terms of subscnpttons for shares that
were entered tnto before mcorporation, unless the subscription agreement spectftes them. A c@
fOT payment by the boord of directors must be uniform so far as practicable as to all shares oj
the same class or sertes, unless the subscnption agreement specmes otherwise

C Shares ISSUed pursuant to subscnptums entered Into before incorporation are jul1y pazd
and nonassessable when the corporation receives the consuieration specIfied In the subscnption
agreement

D. It Q subscriber defaults tn payment of money or property under a subscnptton agreement
entered tnto before mcorporatum; the corporation may collect the amount owed as any other
debt The artl.cles of tncorporaium, bylaws or the subscription agreement may prescribe other
penaltzes for nonpayment but a subscnptton and the tnstallments already pow on tt may not be
forfezted unless the corporation demands the amount due by written notice to the subscriber
and It remains unpaid for at least twenty days after the effectlve date of the nonce

E If a subscription for umssued shares IS forfezted fOT nonpayment under paragraph D of
thzs secuon, the corporation may seD the shares subscribed tor If the shares are sold by reason
of any forfezture lor more than the amount due on the subscnptum, the corporauon shall pay
the excess. after deductmg the expense of sale, to the subscriber or his representauve.

F A subscnpuon agreement entered into after tncorporatton IS a contract between the
subscriber and the corporation subJect to § 131-643.
Comment TIns sect10l\ baS been taken from Model Act § 6.20 with IDJDor cbaDges. VJrg1D18 Code

§ 13..1-15 IS smular, but makes no d1stmctlon between subscnptloDS made before and after
IDcorporatlon.

§ J31-643 Issuance of shares -A.. The powers granted In tIus section to the board of
dzrectors may be rese-ved to the shtzreholders by the arude« of mcorporlltion

B Any ISSUCZnce "I shares must be authonzed by the board of dzrectors. Shtzres may be
tssued for consuierai on conszstzng oj any tangzble OT zntanglble property or benefit to the
corporatzon, mcludmg cash, promISSOry notes, services performed, contracts for services to be
performed, or other secunttes of the corporation

C A good fazth determinatum by the board of directors that the conszderatton received or
to be received for the shares to be tssued is adequate 1$ conciustve znsofor D.S the adequacy 01
COnsideration relates to whether the shares are validly 'ISSUed, fully pauJ and nonassessable
When the board of directors has made such a determtnatton and the corporation has received
the consideration, the shares issued therefor are fully paid and nonassessable

D.. The corporation may place tn escrow shares ISSued for a contract for future services or
benefits or a promJSS~ry note, or make other arrangements to restnct the transfer of the shares,
and may credit dtstnbuttons m respect of the shares agams: their purchase pnce, untzl the
services are -performed, the benefits are received OT the note IS paul If the services are not
performed, the benefits are not received or the note IS not paid, the shares escrowed or
restricted and the dtstnbutums credited may be cancelled In whole or part.

E. Where it cannot be determined that outstanding shares are fuOy pazd and nonassessable,
there shaD__ be Q conclusive presumption that such shares are fuOy pazd and nonassessable if the
board of directors makes a good faIth determmation that there IS no substantial evidence that
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the full collSlderatzon jor such shares has not been paid
Comment The VlrgiDJ.a Draft adopts Model Act § 6.21 WIth (1) a change In subsecnoa C to

ehmmate a requirement ID the Model Act that the board determme the adequacy of
cODSlderabon Whenever shares are ISSUed, and (11) the addltlon of subsecbon E Subsection ~
WhIch IS Dot found m the Model Act or the VlrglD1a Code~ IS dessgned to proVIde a
mechamsm for detemnmng that shares ISSUed m years past are fully paid and nonassessable
even If that fact cannot be venfled A comparable proVlSlon In VtrglDla Code § 131-22
cannot be retamed because It IS based on stated capital, a concept that IS not adopted In the
Vlrguna Draft.

Substantive differences between the ytrgm1a Draft and Vlrguua Code §§ 131·15 and 13 1·17
melude the foUoWIng

1 The concepts of c'par value," "stated capital," ·'capltal surplus" and "treasury shares" are
e1lm.JDated from the VtrglDJa Draft

2 The VlrgllWl Draft expressly proVIdes that eoasrderanon for the JSSUaDce of shares can Include
proJDlSSOry notes and contracts for future services

3 Subsection C ProVIdes that if the board of directors determmes that the cODSlderaboD for
shares to be 1SSUed IS adequate, that determmaboD IS conctussve msofar as the adequacy of
coasaderatloll relates to whether the shares are fUlly paid and nonassessable The VIrgInia
Code states that when shares are ISSUed the cODSlderatJoD .texpressed m dollars" shall be as
f1Xed by the board.

4 In contrast to subsection C, VU'gllWl Code § 13.1-15 states that 66sbares are deemed to be
JSSUed on the date they are fully paid or on the date thetr ISSU8Dce IS authonzed, wluchever
occurs Iast." VIJIIIlI8 Cocle § 13.1-15 also states that DO cert:d1cate sball be ISSUed for any
share ubi the share IS tully paid.

Va. Cocle § 13.1-17 allows the shareholders by resoluDon to place restncbODS on the 1SSU8Dce of
shares by the boarc1 of d1rec:tors.. Such a resolUtloD would aBly require a maJonty vote of the
shares represented at tile meetmg rather than the two-tlnrds vote reqwred to maude such a
restriction III the arbc:les of iDcorporatloD.

§ 13.1-644. LztzbiIity for sJuzres ISSUed before payment......A. A purchflser from Q oorporauon of
Its own shtzres IS not Illlble to the corporatJon or Its cretbtcrs with respect to the shares except
to pay the consideratzon for whIch the shares were authorzzed to be zssued as proVIded In §
13.1-643 or specified", the subs~tzon tlgTeement under § 13.1-642.

B A person Who becomes Q transferee of shares In good fflith and WIthout knowledge that
the co1lSlderrztion detemrmed for the shares pursuant to § 13.1-643 or specrJied tn the
subscnption _ pursutmt to § 13_1-642 hils not been paul IS not personally ltable for tmy
u:tpaul portion of the consuJeratzon, but the mztlQ/ tnms/eror remams /table therefor

C An executor, admznrstrator~ conservator, guardian, trustee, tlSSlgnBe for the benefit of
creditors, or receiver shtlll not, m Q1Zy ewmt, be persDnQ/Iy lzable to the corporation tIS

tTans/eree of a purc1uu;er from the corporatloll. of Its own shtzres but the estate of the
purchDser tmd his assets m the htmds of such personal represenkltzve shtzJl be so lIable.

D No pledgee or other holder of shores QS collateral secunty shD/l be personally lzable as a
sJuzreho/der
Comment: Subsection A of the VtrgUl18 Draft follows Model Act § 6.22 and IS smnlar to

proVlSloDS m Virguua Code § 13.1-22.
SUbsecbODS Bt C, and D are taken from VU'gllWl Code § 13.1-22 and are addlt10DS to the Model

Act
The VJrglDJa Draft bas Dot adopted a proVISIon m the Model Act that states that a shareholder IS

not liable for the debts of the corporation except "by reason of b.Js own acts or conduct n

§ 13.1-645 Share dlVUiends-A. Unless the arttcies 01 mcorporauon provide otherwise, shares
may be zssued pro rata and WIthout co1lSlderatzon to the corporation's shareholders or to the
shtlreholders of one or more classes or series An ISSUance of shtlres under thts subsection IS a
share dlVldend-.-

B Shares of one class or series may not be issued as a share dzvzdend tn respect of shares
of another class or senes unless (I) the articles oj tncorporatson so authonze, (IT) a matortty of
the votes entitled ~o be cast by the class or senes to be ISSUed approve the lSSUe~ or (izz) there
are no outstandIng shDres of the class or series to be ISSUed. For purposes of this subsection, if
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a security convertible Into or carrytng Q nght to subscribe for or acquire shares of the class or
series to be issued IS outstanding, the holders shall be deemed to be holders 01 the class or
senes

C If the board of directors does not fix the record date tor determining shareholders
entzt/ed to a share divtdend, zt IS the date the board of directors authorizes the share dividend
Comment The Vlrg1ma Draft adopts Model Act § 6.23 WIth the addmon of the last sentence In

SUbsection B

§ 13 1-646 Share options -A.. Rzghts, options 07 wan-ants fOT the purchase oj shares of the
corporation may be issued upon such terms and conduions and for such constderation as may
be approved by the board of directors, provided that the issuance of any nght, option or
warrant to any officer or employee of the corporation or any of as subszdzanes shaD be
authonzed by the shareholders of the corporatum who are entztled to vote generally In the
electron 01 director» unless the amcies of mcorporatton provuie that shareholder approval IS not
requzred
Comment The VlrgmJ.a Draft follows VtrglDla Code § 13.1-17 Model Act § 6.24 ehmmates any

requirement of shareholder approval for JSSU8Dce of nghts, options or warrants

§ 13 1-647 Form and content of certzjicates evzdencmg shares and form of bonds-A Shares
may but need not be represented by certzjicates. Unless thzs Act or another statute expressly
proVIdes otherwzse, the nghts and oblzgatzons of shareholders are zdentzcal whether or not thezr
_res are represented by certzftcates

B 4t a minimum each share certzjicate shall state on zts lace..

1 The name of the ISSUIng corporation and that It IS organised under the law of this
Commonwealth,

2 The name of the person to whom ISSUed, and

3 The number and class of shares and the deszgnatzon of the senes. if any, the certsftcate
represents

c. 1/ the l8SU1ng corporauon IS tlUthonzed to zssue dzflerent classes of shares or dzflerent
senes Wlthm Q class, the deszgnanons, relatzve nghts, preferences, and lurzztatzons applIcable to
each class and the varuzbons In nghts, preferences, and bmztatzons detemuned for each senes
(and the authonty of the board of dIrectors to determme vanatums fOT future senes) shaD be
summaru:ed on the front or back of each certmcate for shares 01 such class or senes
Alterntltlve/y~ eQch certmcate may state conspiCUOusly on Its front or back that the corporation
wzO furmsh the shareholder thIS Informatzon on request m wntmg and WIthout charge.

D. Each share certtftcate (z) shall be szgned by two officers deszgruzted tn the bylaws or by
the board of directors and (II) may bear the corporate seal or tts jacszmzIe The szgnatures of
the officers upon a certlftcate may be facsunzies if the certzjictlte IS counterszgned by a transfer
Qlent, or regzstered by a regzstrar, other than the corporatzon or an employee 01 the
corporation.

E. On any bond, note or debenture ISSUed by a corporation which IS counterszgned or
otherwzse authentzcated by the manual Slgruzture of Q trustee, the SIgnatures of the officers of
the corporation an.d Its seal may be facnmues

F. II t.1zG person who Signed, either manuaDy or In facsmule, a share certtftcate or bond,
note or debenture no longer holds office when the certzftcate or bond, note or debenture IS

ISSUed, the certzftcate or bond, note or debenture IS nevertheless vDlzd
Comment The VtrglD18 Draft adopts Model Act § 6.25 WIth the addition of the the laSt sentence

of subsection D and of subsection E, taken from VIrginIa Code § 131·20, and the addmon of
the words "or bond, note or debenture" In subsection F The Model Act penmts the
faCSlDU1e SIgnatures of officers even If the cerbfIcates are not countersigned or registered

§ 13.1~. Shares wuhout cenzjzcates-A Unless the arucies of incorporation or bylaws
provide otherwise, the board of directors of Q corporation may authorise the issue of some or
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all of the shares of any or aD of Its classes or series WIthout certificates The authorization does
not affect shares already represented by certificates until they are surrendered to the
corporation

B Wzthzn Q reasonable time after the ISSue or transfer 01 shares without certincates, the
corporation shaD send the shareholder Q wrttten statement of the tnformatton required on
certmcate: by subsections B and C of § 131-647, and, if czpplzcable, §. 13 1-649
Comment ThIS prOVJS1on IS taken from Model Act § 6.26 WIthout change. The VIrginIa Code was

amended In 1984 to penmt ISSuance of shares WIthout certificates.

§ 131-649 Restnctzon on transfer of shares and other secuntzes-A The articles 01
tncorporatton, bylaws, an agreement among shareholders, or an agreement between shareholders
and the corporatIon may impose restncttons on the transfer or regtstratton 01 transfer of shares
of the corporauon A restriction does not affect shares issued before the restrtctton was adopted
unless the holders of the shares are parties to the restrtctton agreement or voted m favor 01
the restncuon

B A restncuon on the transfer or regzstratlon of transfer of shares IS valtd and enforceable
agaznst the holder or Q transferee of the holder If the restnctton IS authorised by this section
and Its eastenoe IS noted conspiCUOusly on the front or back 01 the certtftcate or IS contained
In the mfonnatzon statement required by subsectton B of § 13.1-648 Unless so noted, Q

restrlctlon IS not enforceable agamst a person wzthout knowledge of the restnctzon

C A restncuon on the transfer or regzsuatlon of transfer of shares IS authorized

1 To mamtam the corpomtion's status when zt IS dependent on the number or tdentuy of
us sharehoIders,e

2. To preserve exemptions under federal or state secunttes law, and

3 For any other reasonable purpose

D A restncuon on the transfer or regzstratlon of transfer of shares may:

J Oblzgoze the shareholder ftrst to offer the corporauon or other persons (separately,
consecutwely. or szmultaneously) an OpportunIty to acquzre the restncted shar~

2. Obligate the corporation or other persons (sepQrately:l consecutrve/y, or szmultaneously) to
acqwre the restncted shares,

3 Require the corporation, the holders of tuzy class of tis shares, or another person to
approve the transfer of the restricted shares, if the requirement IS not manifestly unreasonable,
or

4 ProhibIt the transfer 01 the restncted shares to deszgnated persons or classes of persons,
if the prohzbltzon IS not mtml/estJy unreaso1lllble

E For purpose of this secuon; "shares' tndudes a secunty convertzble znto or carrytng a
nght to subscrzbe for or acquire shares
Comment The source for tins section IS Model Act § 6 27 There IS no comparable secbon m

the Vlrglma Code

§ 13.1-650. Expense of tssue-sA corporatum may pay the expenses of sellzng or underwnttng
Its shares, and of organzzzng or reorganzzmg the corporation, from the consuieratton received
fOT shares
Comment 1bJs section was taken from Model Act 8 6.28 There IS no srmnar prOVISIon In the

Vlrguna COde. v

§ 131-651 Shareholders' preemptive nghts-A Unless lmuted or denied In the arttdes of
mcorporauon and subject to the hmitatton tn subsection C of this section, the shareholders of a
corporation have Q preemptive nght, granted on uniform terms and condtttons prescribed by
the board of directors to provide a fazr and reasonable opportumty to exerctse the nght, to
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acquIre proportIonal amounts of the corporation's unissued shares upon the dectston 01 the
board of dzrectors to issue them

B Except to the extent that the articles of Incorporation expressly provide otherwise, a
shareholder may waIve hIS preemptive nght A wazver evidenced by Q wnttng IS irrevocable
even though It IS not supported by consuieratton

C Unless expressly conferred In the articles of Incorporation, there ts no preemptive nght
wzth respect to

1 Shares zssued to officers or employees of the corporation or of its substdianes pursuant
to Q plan approved by the shareholders, or

2 Shares sold other than fOT money.

D Holders 0/ shares of any class WIth preferential nghts to dtstnbuttons or assets have no
preemptzve nghts wzth respect to shares of any class.

E Holders of shDres 01 any class wzthout preferentzQ/ nghts to dzstnbutzons or assets have
no preemptzve nghts wuh respect to shares 01 any class wzth prejerentzal nghts to distnbuttans
OT assets unless the shares WIth preferentzal nghts are convertzble mto, or carry a nght to
subscnbe /OT or ecqutre, shares wzthout preferential nghts.

F Holders 01 shares Without general voting nghts and wzthout preferentztlJ nghts to
dzstnbutlons or assets have no preemptive nghts wr.th respect to shares of any class WIth
general votmg TIghts but WIthout preferentzal nghts to dzstnbutlons or assets.

G. Except to the extent t1u:J.t the articles of mcorportltzo1I expressly provzde otherwise,
shDres subJect to preemptzve.. nghts that are not acquzred by shtzreholders may be issued to any
person lor Q penod of one year after being offered to shareholders at a conszderatzon set by the
board 01 directors that IS not lower than the conszderatlon set lor the exerezse of preemptive
nghts An offer at a lower conszderatzon or after the explratzon of one year IS subJect to the
shareholders' preempuve nghts

H For purposes of thts sectton, "shares" mcludes Q secunty convertzble into or carrying a
nght to subscnbe jor or acquire shares
Comment The VirgtDJa Draft follows VlrgJ.D18 Code § 13.1-23 1D preservmg preemptive nghts

except as prOVIded m the articles of mcorporaboD or as expressly prOVIded ID the seenon,
Model Act § 6.30 el1lD1D8tes preempbve nghts except as prOVIded lD the arbcles of
lDcorporatlon. Subsect10DS B, G~ and H are new to the VtrgIIWl Code and are taken from
Model Act § 6.30. The exceptions m subsecbon C follow VJrglDla Code § 13.1-23

§ 131-652 Corporation's aanasuion of Its OMm shares-A A corporation may acquire Its

own shaTes and shares so acquired constitute authonzed but unzssued shares 01 the same doss,
but undeszgnated as to senes

B II the articles 01 Incorporation prohzblt the reissue of acquzred shares, the number of
authonzed shares IS reduced by the number of shares acquIred, effectrve upon the issuance of Q

certsftcate 01 amendment The corporation shaD file wzth the Commzsszon arttctes 0/ amendment
setting forth

J The name oj the corporation,

2 The reduction In the number of authonzed shares, uemued by class and senes.

3 The total number of authorised shares, aemued by class and series, rematning after
reduction of the shares, and

4 .Ii statemenr that the reduction tn the number 01 authorised shares was authonsed by the
board of directors. The arucles ot amendment may be adopted by the board of directors
WIthout shDreholdeT action
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C II the Commission finds that the articles of amendment comply wzth the requirements of
law and that all required fees have been pazd, zt shaD ISSUe a certificate of amendment
Comment SUbseet10DS A and B have been taken from Model Act § 631 WIth mmor changes In

subsectlon A the phrase "of the same class, but undeSlgnated as to series" nas been added
1bJs phrase IS found m VlrgJDla Code § 131-66 Subsectlon C has been taken from Vlrguna
Code § 131-65.

The Informabon required in articles of amendment IS snmlar to that required by the VlrglDl8
Code for articles of reduction However, the follOWIng differences eXISt

1 Va. Code § 13 1-63 requires a copy of the resolutlon of the board of directors proVldmg for
the cancellaboD of shares ID the articles of reduction

2 Va Code § 131-63 (d) requires a statement of the Dumber of authonzed shares only "If the
arbdes of IDcorporatlon proVIde that the cancelled shares sball Dot be reissued "

§ 13 J-653 tnsmbuuons to shareho/der-A A board of director» may tluthonze and the
corporation may make dzstnbutlOns to Its shareholders, subJect to restnctton by the arttctes of
lnCOrpDn:ztzon and the limuatson In subsection C of thss section

B If the botlrd of dzrectors does not fa the record dDte for determznmg shtzreholders
entitled to Q dzstnbutlon, other than one lnvolvzng a repurchase or reacqutsuion of shares, tt IS

the dtzte the botlrd of dzrectors Q,uthonze.s the dzstnbutlon

C No dzstnbutzon may be made if, after glVUlg zt effect-

J The corporation would not be able to pay Its debts as they become due tn the usual
course 01 busmess, or

2 The corporatzon.'s totfll assets would be less than the sum ot Its totfll /Zabzlztle5 plus
(unless the Qrtlcles 01 Incorporatzon permzt otherwzse) the amount tMt would be needed, If the
corpoTQtlon -were to be dzssolved at the time of the dzstnbunon, to sabsfy the preferentzal nghts
upon dlSSOlutzon 01 shareholders whose prejerentZQ/ nghts are supenor to those recezvzng the
dzstnbutzon

D The board 01 directors may base Q determmatton that a dzstnbutzon IS not prohzblted
under subsectIon C of this section ettner on ftnanctal statements prepared on the btlszs of
accounting practices and pnnczples that are reasonable In the CIrcumstances or on Q fiur
VflluQtzon or other method that IS reasonable In the ctrcumsumces.

E The effect of Q dzstnbutzon under subseetzon C of this sectton IS measured.

J. In the case of Q dzstnbutlon by purchase, redemption; or other acquzsztzon 01 the
corporabon's shtues~ as of the earlzer of (I) the date money or other property IS transferred or
debt mcu"ed by the corporauon or (u) the date the shareholder ceases to be a shareholder wzth
respect to the Qcqulred shares,

2. In the case of any other dzstnbutzon of mdebtedness, as of the date the mdebtedness IS
dzstnbuted,

J In all other cases, as of (z) the date the dlStrtbutzon IS authonzed If the.paymen: occurs
wuhm 120 days /liter the date of authoruation or (II) the date payment IS made If zt occurs
more than 120 days after the date of authonsation.

F A COrporatzon IS indebtedness to a shareholder Incurred by reason of Q distnbutton made
In accordan.ce WIth this section is at panty WIth the corporation~ uuiebtedness to Its general,
unsecured creditors except to the extent subordznated by agreement
Comment ThIS secnon of the VIrginia Draft adopts Model Act § 6.40 WIthout change It dIffers

from the VlrglDI8 Code In the follOWIng ways
1 The Vlrglnia Draft IS a general provision applymg to all dJstnbUtloDS to shareholders mcludmg

redemptions and acqUJS1bODS of shares The VIrginia Code bas a secnon on diVIdendS (§
13.1-43) and prOVISIOns regarding the redemption or purchase of shares at §§ 131-4 and
13.1-62 . .

2 Subsect10n C IS simnar to Vlrgmta Code § 13-1-62, wbJcb prohibits a redemption when the
corporation "IS IDSOlvent or when such redempnon or purchase would render It Insolvent, or



wtuch would reduce the net assets below the aggregate amount payable to the holders of
shares haVing pnor or equal ngllts to the assets of the corporabon upon InvoluntarY
dlSSOlutlon" See also Vlrguua Code § 13.1-4, Which provides that a corporanen may not
purchase Its own stock when It IS Insolvent or the purchase would render It Insolvent.
Vlrguua Code § 131-43 penmts the payment of diVIdends ~'except When the corporanon IS

IDSOlvent or When the payment thereof would render the corporanon msoivent,"

Artzcle 8

Shareholders

§ 131-654 Annual meetmg-A. A corporation shall hold annually at a time stated tn or fixed
m accordance With the Dylaws a meettng of shareholders.

B. Annum shareholders' meetmgs may be held at such place, tn or out of this
Commonwealth, as may be provzded m the bylaws or, where not mconsssten: With the bylaws.
m the notice of the meetzng

C The failure to hold an annual meetmg at the tzme stoted In or fixed tn accordance WIth
Q corportltlon's byltzws does not affect the vabdzty of tmy corporate action.
Comment. The Vuguua Draft adopts § 7.10 (a) and (c) of the Model Act SubseCtIon B IS taken

form VJrgID18 Code § 13.1-25. SUbsect10D (b) of the Model Act reqwres annual meetmgs to be
held at tbe corporation's pnnClpal office If DO place IS stated m or fixed by the bylaWS

SUbsecbon C IS Dew to the Vaguua Code.

§ 13.1-655 Speczal meetzng.-A. A corporatzon shll1l hold a speczal meetzng 01 sharehold~

J. On CQ/l of the chairman of the board 01 dzrectors;, the preszdent;, the board 01 directors.
or the person or persons authorzzed to do $0 by the tutzcles of zncorporatzon Dr bylaws, or

2. In the case 01 corporatzons havmg tJurty-five or fewer shareholders of record, if the
holders of at least twenty percent 01 all votes entltled to be cast on any zssue proposed to be
conszdered at the speCIQ/ meetzng szgn, date, tmd deb:ver to the corporatzon's secretary one or
more wntten demands for the meetzng descnbmg the purpose or purposes for whzch It IS to be
held.

B. The artzcles of zncorporatzon 1IlllY proVIde for an increase or decrease In the percentage
stt:lted In paragrtlph 2 0/ subsection A of tJus secnon.

c. If not otherwzse fixed under § 13.J-656 or § 13.1-660, the record date for determmzng
shareholders entitled to demand II speczQ/ meetzng zs the date the first shareholder szgns the
demand.

D. Speczal shtzre}~~ers' meetmgs 1IlllY be held at such pklce m or out of thzs
Commonwealth tl8 may be provuled m the bylaws or, where not mco1Z$l$tent wzth the bylaws,
tn the notIce of the meetzng

E. Only busmess Wlthm the purpose or purposes descnbed tn the meetmg notice required by
subsection C of § 13.1-658 may be conducted at a specuzl shareholders' meeting.
Comment- The Vlrguna Draft adopts § 7.02 of the Model Act WIth the foUowmg modmcatJoDS
1 The Model Act and the V1rglD18 Code allow holders of ten percent of tile votes to call a

speaal meetmg SUbsecboD B of the VlrgmJa Draft mcreases the ten percent threshold to
twenty percent for closely held corporabODS. For pubhc corporanoas shareholders only can
can a~ meetmg If authonzed by the articles of incorporation or bylaWS as IS the case
under the Delaware BUSlne!5 Corporabon Act SUbsedloD B states that the articles of
mcorporatlon may proVIde for an mcrease or decrease In the percentage of the votes
entitled to call a speoal meetmg

2 The VlrgllU8 Draft adopm language ID VlrgmJa Code § 13.1-25 that allows special shareholder
meetmgs to be beld m a place speahed m the nonce of the meetmg if Dot mcoDSJStent WIth
the bylaws The Model Act requires speaal meebngs to be held at the corporation's pnnopal
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office If no place IS stated or fIXed In the bylaws.
The VtrglDJa Draft mcludes the f~llowmg proVlSlODS that are not ID Vlrguna Code § 13 1-25
1 Language m subsecboD A 2 requmng the shareholders to SlgD and denver wntten demands to

the corporabOD'S secretary m order to call a meenng, and
2 Subsect10ns B and C

§ 13 1-656 Court-ordered meeting -A The ctrcutt court of the CIt)' OT county where Q.

corporauon's prmctpal office IS located OT, " none tn this Commonwealth, where Its regzstered
office IS located, may, after notice to the corporation, order a meeting to be held

1 On petttton of any shareholder of the corporation enntted to paructpate In an annual
meetIng If an annual meetmg was not held wtthsn fifteen months after Its last annual meeting
or, if there has been no annual meetmg, the date of tts tncorporatton; or

2 On petition of Q shareholder who Signed a demand for a specza/ meeting that satisftes the
requirements of § 13 1-655 if

Q. Nouce of the speCial meetlng was not gzven WIthin thzrty days after the date the demand
was delivered to the corporation's secretary, or

b The specJD1 meeting was not held tn accordance wzth the notice.

B. The court may ftx the time tznd place of the meetzng, determzne the shares entitled to
parllClptlte In the meetmg, speczfy a record dtzte for determmmg shareholders enttt/ed to nonce
of and to vole at the meetmg, prescnbe the form and content 01 the meetzng nonce, and enter
other orders neces.cry to QCcomphsh the purpose or purposes of the meetmg.
Comment nus sectlon was taken from Model Act § 7.03. In contrast to the Model Act, the

VJrg1D1a Draft reqUIreS Donee to the corporation before a court can order a meetmg and
elmuDates a Model Act proVISIon that allows a court to order a meetmg If one has Dot been
held Wlthm SIX months of the corporation's last fiscal year In acld1t1o~ the VJrglIWl Draft
has Dot adopted a proVlSlon m the Model Act that authoriZes the court to fix a quorum for
the meet14g. Such autbonzaboD would appear to give the court unnecessary authonty There
IS DO comparable VtrgUUa Code proVlSlOn.

§ 13.1-657 Actzon WIthout meetmg-A Actzon requzred or permitted by thzs Act to be taken
at Q shareholders' meeting may be tQken wzthout Q meetmg and wzthout action by the board of
dtreczor» if the acbon IS ttzken by alI the shareholders entitled to vote on the action The action
shalI be evuienced by one or more wntten consents descnJnng the acaon ttzken, SIgned by alI
the shareholders entitled to vote on the action; and delzvered to the secretary of the
corponztzon for Inclusion m the mmutes or ftlmg with the corpoTtlte records Any acuon ttzken
by unanimous wntten consent shall be effective accordmg to Its terms when alI consents OTe tn
..1XJSSeSSlon o,f the corporauon. A shareholder may WIthdraw consent only by deIzvermg Q wntten
notice 01 wzthdrtlWQ/ to the oorporatton prior to the time that alI consents are In the possesston
of the corporatIon Actzon tIzken under this sectlon IS effectzve as of the date spectfted therem
provuied the consent states the dilte of execution by eacJz shareholder

B. If not otherwzse determmed under § 13.1-660, the record date for determmlng
shareholders entztied to take aeuon WIthout a meetmg IS the date the first shDTeholder SIgns the
consent under subsection A of thzs secuon: -

C A consent SIgned under thts section has the effect of Q unammous vote of votzng
shareholders and may be descnfted as such In any document ftled WIth the CommISSion under
this chapter

D If this chapter requzres that notice of proposed action be gzven to nonvoting shareholders
and the acuon IS to be taken by unanimous consent of the votmg shareholders, the corporation
shtz/J gtve Its-nonvoting shareholders wrttten notice of the proposed action at least ten days
!lefore the action IS taken The nonce shall contam or be accompamed by the same matenal
thD.t under thzs Act would have been required to be sent to nonvotmg shareholders In Q notice
of meetIng at whIch the proposed action would have been submItted to the shareholders fOT
acnon.
Comment ThIS secnon of the VtrglDl8 Draft follows § 7 04 of the Model Act except for the last
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three sentences of subsection A, whIch are new, and except that the Vrrguua Draft
ehmmates an~ reqmrement for board approval when shareholders act by unanimous consent

VlrgJJl18. Code § 131-28 authonzes action by shareholders by unammous consent Differences
between the \-lrglnl8 Draft and the Vlrglma Code IDclude the followmg

1 SUbsedJ.on A elmunates any requirement for board approval When shareholders act by
UDanJmOUS consent

2_ The VlrglDJ8 Draft adds the requirement that the wntten consents of the shareholders be
delivered to the secretary of the corporation to be Included In the mmutes or flied WIth the
corporate records.

§ 13.1-658 Notice 01 meetzng-A A corporation shaD notify shareholders 0/ the date, tune,
and place of each annual and speczal shareholders' meeting Such notice shaD be gtven no less
than ten nor more than SIXty days before the meeting date except that notice of Q

shareholdersP meetmg to act on an amendment 01 the artzcles of mcorporatton; a plan of
merger or share exchange, a proposed sale of assets pursuant to § 13.1-724, or the dtssoluuon
of the corporatzon shaD be gzven not less than twenty-five nor more than SIXty days before the
meetmg date Unless thzs chapter or the artzcles of mcorporation require otherwzse, the
corporation IS reqUired to gzve notice only to shareholders entztled to vote at the meetzng

B Unless thss chapter or the artides of mcorporatton require otherwise, notice of an annual
meeting need not state the purpose or purposes fOT whzch the meeting ts called

C Notice of a speCial meeting shaD state the purpose or purposes fOT whzch the meettng' IS
caJled

D If not otherwzse fixed under § 13.1-656 or § 13 1-660, the record date for determlnzng
shareholders entztled to nonce of and to vote at an annual or speCIal meettng IS the close of
bUSIness on the day before the effective date of the notice to shareholders

£ Unless the bylaws requtre otherwzse~ if an annual DT speczal meettng IS adJourned to Q

dzfferent date, time, or place nouce need not be gzven 1/ the new date, tune, or place 1$

announced at the meetmg before adJournment If a new record date for the adJourned meeting
IS or shaD be ftxed under § 131-660~ however, nouce 01 the adJoumed meetmg shaD be gzven
under tlus sectlon to persons who are shareholders as of the new record date

F Notwzthstandmg the foregOIng, no notice of a shareholders meetmg need be grven to Q

shareholder if (I) em fln1UlQ/ report and proxy statements for hI10 consecuuve Q1Ulutli meetings 0/
shareholders or (II) Q/J. and Qt least two, checks tn payment of dZVldends or Interest on
seounues dunng Q twelve-month penod, have been sent by first-class Unzted Sttltes mad,
addressed to the shareholder at Jus address as It appears on the share transfer books of the
corporauon, and retumed undelzvertzbJe. The oblzgatlon of the corporation to gIve notice of
shareholders' meetings to any such sJuzreholder shall be reInStated once the corporation has
recerved a new address lor such sJuzTeholder for entry on Its share transfer books
Comment Subsections A-E fonow § 7.05 of the Model Act except that m SUbsectlOD A the time

penod 1D Whleb aonee IS to be given of any meetmg to act on an amendment of the
arbcles, a plan of merger or share exchange, a sale of assets or dJs;olutJon has been
changed to reqUire Dot les than 25 days' nonce,

Subsecbon F IS taken from VJ.rg1D18 Code § 13.1-26.
The pnnopal differences between tbe VJrg1Dl8 Draft and VlrgJDJa Code § 13.1-26 are (1) Douce

of shareholders' meetmg can be given up to 60 days pnor to the meenng, rather than 50
days, (u) the spec18l notice requirement for a shareholders' meeting to act on dlSSOlubon of
the corporabon IS new, and (UI) subsecbon E IS new

§ 13 1--659 Waiver 0/ 1ZotICe-A A shareholder may wazve any notice required by tius
chapter, the Qrticles of Incorporation, or bylaws before or after the date and time of the
meetmg that IS ~he subJect of such notice The wazver shall be tn wrtttng, be szgned by the
shareholder entitled to the notice, and be delivered to the secretary 01 the corporation for
tnciusson In the rnmutes or ftllng WIth the corporate records

B A shareholder~s attendance at a meeting

1. Waives ob,ectzon to lack of notzce or defective notice of the meeting, unless the
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sJzQreholder tJt the begmnlng of the meetzng obJects to holding the meettng or transactmg
bUSIness at the meetzng; and

2 WaIves obJection to co7ZSl.deratzon of a particular matter at the meeting that IS not
Wlthm the purpose or purposes descnbed In the meetzng notice, unless the shareholder obJects
to conszdenng the matter when It IS presented
Comment nus section follows Model Act § 7.06 A comparable proVlSlon IS found In Vlrguna

Code § 13.1-27
SUbsectloD B IS more detailed than VlrglDla Code § 13 1-27 which provides that a shareholder

Will be deemed to have had proper nonce unless "he attends for the express purpose of
obJectmg to the transaction of any busmess because the meetmg IS Dot lawfully called or
convened "

§ 13.1-660. Record date.-A The bylaws may fix or provuie the manner of ftxzng In advance
the record date for one or more voting groups tn order to make a determmatton of
shtzreholders for any purpose If the bylaws do not fix or provide for ftxzng a record date, the
board of dzrectors of the corponztlon may fix a future date as the record date

B A 1'Pcord date fixed under thzs sectzon may not be more than seventy days before the
meetmg 07 Qctzon requznng Q determmatron of shareholders

C A detemunatlon of shareholders entztled to notice of OT to vote at a shareholders'
meetmg IS effectzve for any adJournment 01 the meetmg unless the board of directors fixes a
new record date, which zt sJuzll do 1/ the meetzng IS adJourned to Q date more than 120 days
after the dtlte /aed for the orzgmtl1 meetmg

D 1/ Q court orders a meetmg ad/oumed to Q date more than 120 days after the date fixed
fOT the 07Zg11'UZl meetmg~ zt mtzy provide that the ongznal record date contmues In effect 07 It
may fix a new record date
CommenL· SectIon 7..07 of the Model Act bas been adopted ID the VJ.rg1Dl8 Draft WIth mmor

cbaDges Substantive differences between the Vuguua Draft and Vlrgun8 Code § 13.1-29
mclude the foDowmg

1. III the Vlrgmia Code the number of days by whlcb the record date may precede the date on
which a particular action IS to be taken may Dot exceed 50 days. In the VIrgIDla Draft thIS
tune frame IS lengthened to 70 days Because many shares of pubbc compames are held
today by deposltanes at least two steps removed from the benefiaal owners, the extra 20
days ProVides adchtloDai tuDe that corporatJ.oDS may find helpful.

2. TIle VIrgIDia Code makes the record date appbcable to any adjournment of a meetmg
3 SUbsediOD D IS new.
4. Va. Code § 13.1-29 contaiDs a proVJSJOD for closmg of transfer books as an alternatJve to the

fimlg of a record date Such aD alternative IS Dot prOVIded. for m the Vtrglnia Draft

§ 131-661 Shareholders' lISt for meetzng-A. The officer or agent havmg charge of the share
trtmsjer books of D corpo1'tlbon shtzll make~ at least ten days before each meetmg of
shareholders, a colftRlete lISt of the shareholders entztled to vote at such meetzng OT any
adJournment thereof, wzth the tlddress of and the number of slulres held by each The list shtz1l
be arranged by votmg group and wuhm each votzng group by cltlSS or senes of shares

..
B For Q penod of ten days pnor to the meenng, the lzst of shtzreholders shD/l be kept on

file at the regIStered office of the corporatton or at Its prmczpDl office or at the office of Its
trD.nsfer agent or regzstrar and shaH be sub/eet to inspection by any shareholder at any time
durtng usual busmess hours Such lzst sholl also be produced and kept open at the time and
pklce of the meeting and shall be subreot to the tnspectum of any shareholder during the whole
time of the meetmg for the purposes thereof The ongt.nal share transfer books sholl be prima
faCie evu:/ence tIS to who are the shareholders entztled to examme such Izst or transfer books or
to vote at any meetmg 01 shareholders The nght 01 the holder of shares of a corporation any
of whose seCUnties are regzstered under the Secuntl.es Exchange Act of 1934, as amended, to
Inspect such list pnor to a meetIng 01 shareholders shaD be subtec: to the Itmttattons set forth
In subsection C of § 13 1-77J

C If the requirements of this section have not been substantlaOy comphed wuh, the
meetzng shall, on the demand 01 any shareholder tn person or by proxy, be adioumed until the
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requirements are complied wzth Rejustll or fauure to prepare or make Qvazlable the
shareholders' :zst does not affect the validity of action taken at the meeting prior to the makzng
~f any such demand, but any action taken by the shareholders after the malung of any such
demarzd shall be tr:valui and of no effect
Comment ThlS section of the Vlrglma Draft IS taken from Vlrg1ma Code § 13.1-30 With (1) the

addition of the last sentence In subsection A, Which IS taken from Model Act § 7.20, (11) a
change m the last sentence of subsection B to make the sentence apphcable to all
corporauons registered under the Secuntles Exchange Act of 1934, rather than all
corporanons registered on a nabonal secunnes exchange, and (Ill) the addition of the last
sentence In subsection C

Differences between the Virgima Draft and Model Act § 7.20 Indude
1 The Model Act requires that the list of shareholders be aval1able beglnnmg two busmess days

after notice of the meetJng IS given wtule the Vlrgtma Draft requires the hst to be avanable
at least ten days before the meeting.

2 The Model Act allows the shareholder, hIS agent or attorney to Inspect the vonng ust, whIle
the VlrgIDIa Draft Idenb.fles the shareholder as the person en'bUed to mspect the bst.

3 The Model Act reqwres the shareholder to make a wntten demand before be IS enbtled to
Inspect and copy the lISt. The VJrgIDJa Draft requires the 1lst to be subJect to mspeCtlOD by
any shareholder at any tlme dunng usual busmess hours.

4 The follOWIng provisrons m the VtrgUUa Draft are not In the Model Act
I. A statement that the ongmal share transfer books shall be pnma faCIe evidence as to who are

the sharebolders enbUed to examine such 1lst or to vote at any meetmg; and
11 A statement that the mspecbOD ngllt of the holder of shares of a corporanon regIStered under

the seeunnes Exchange Act of 1934 IS subJect to the lmutatJODS set forth m § 13 1-771 C
Vuguua Code § 131-771 C reqwres that a shareholder have been of record for at least SIX
months or be a record holder of at least five percent of all outstaDdmg shares. Further,
there must be a proper purpose for the shareholder's demand

§ 13.1-662 Voting entitlement 01 shares-A Except as provuled In subseattons B, C, D and E
07 unless the articles of mcorporatton provide otherwise, each outstandzng share, regardless 01
class. lS entItled to one vote on each matter voted on at a shareholders' meetmg

B. Unless the articles of mcorporauon provzde otherwzse, m the eJectlon of directors each
outstanding share, regardless of class, IS entltled to one vote t07 as many persons as there are
airectors to be elected at thtlt tune and jor whose election the shareholder hils a nght to vote.

C. Redeemable shares are not entzUed to vote on any matter and, except as to any nght 01
conversion, shaJI not be deemed outstandmg shares after nonce of redemption IS maz/sd to the
holders and Q sum sufficzent to redeem the shares has been deposzted WIth a bank, trust
company, or other finanCIal tnstuuuon WIth Irrevocable mstructzon and authonty to pay the
holders the redemption price on surrender 01 the shares. Such mstructlon may provzde that the
amount so deposited and any Interest thereon not cJazmed wtthm ftve years after the
redemption date shall be repazd to the corporation whose shares are so redeemed, and the
persons entztled thereto shall thereafter have only the nght to receive the redemption pnce as
unsecured creditors of such corporation

D. The shares of a corporation are not entztled to vote if they are owned, directly or
zndzrectly, by a second corporation, domestic or foreIgn, and the first corporatton C!W1ZS, dtrectiy
or indirectly Q ma/only of the shares entitled to vote for directors of the second corporation

E. If a corporation holds In Q ftductary capaczty tts own shares or shares of a second
corporation that owns directly or Indirectly a majority of shares entitled to vote lor directors of
the first CO-P07Qtlon, such shares shall not be deemed to be outstanding and entztled to vote
unless

1. The corporation has authority to vote the shares only m accordance wzth directions of
the prmctpai or beneficiary, or

2. A co-fiduciary exists, pursuant to § 61-312 or otherwise, tn which event the co-fuiuctary
may vote the shares

F. Shares standing tn the name 01 anotheroorporatton domestic or forezgn, may be voted
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by such officer, agent or proxy as the bylaws 01 such corporation may prescribe. or, tn the
absence of such provtston, as the board of dtrctors of such corporation may determine

G Shares standIng tn the name of a partnership may be voted by any partner

H Shares held by two or more persons as totnt tenants or tenants tn common 07 tenants
by the entirety may be voted by any of such persons If more than one of such tenants votes
such shares, the vote shaD be divided among them tn proportion to the number 0/ such tenants
voting

1 Shares held by an admtrustrator, executor, guardian, committee or curator representing
the shQreho/der may be voted by him without Q transfer 0/ such shares Into hzs name Shares
standmg In the name of a trustee may be voted by him, but no trustee IS entttied to vote
shares held by him without a transfer 01 such shares into Ius name

J Shares stand!ng m the name of a receiver or Q trustee In proceedtngs under the
Bankruptcy Reform Act 01 1978 may be voted by him. Shares held by or under the control of a
receiver or Q trustee In proceedmgs under the Bankruptcy Reform Act of j978 may be voted by
him WIthout the transfer thereof tnro his name if authonty to do so IS contained tn an order of
the court by whIch he was appointed

K Nothing herezn. contained shaD prevent trustees or other fzductanes holdzng shares
regzstered tn the name of Q nominee pursuant to § 61-31 from CQUStng such shares to be voted
by such nommee as the trustee or other fzduczary may direct Such nominee may vote shares
as dzrected by Q trustee or other ftductary without the necessity 01 transternng the shares to
the name of the trustee or other jzduclary

L .Ii shareholder whose shares are pledged ts enttued to vote such shares untzl the shares
have been transferred Into the name 01 the pledgee, and thereafter the pledgee IS entztled to
vote the shares so transfen-ed

M The artzcles of tncorporatum may provide that the holders of bonds or debentures shaD
be entztled to vote on specifzed matters and such nght shall not be terminated except upon
consent 01 the holders of two-thirds In aggregQte pnnczpal amount
Comment nus section draws from both ModeJ Act § 721 and VIrgUna Code § 131-32
SUbsecbODS A and D have been taken from the Model Act WIth the ehmmanon from subsection

D of the mtroductory clause "absent special crrcumstances " Subsect10DS A and D are SlIDllar
to VlrgllWl Code § 131·32. Subsection E, wblch pemnts a corporaboD to vote Its own shares
beld In a fiduCIarY capaCIty in certam SItuatiOns, IS new The Model Act does not restnct a
corporanon from voting Its shares held m a flduoary capaaty, willie VtrgIJl18 Code § 13.1-32
permIts a corporation to count Its own shares held m a fiduaary capaCIty for purposes of
determmmg a quorum but prohibits the corporanon from voung the shares Under VlrgmJa
Code § 6.1-311 a bank is, m certain situanons, precluded from vonng Its own shares that
are held ID a fiducIarY capaCl'ty

Va Code § 131·32 IS the source for subsecnons B, C, and F·M In subsection B, the virgmia
Draft bas added the phrase "unless the articles of mcorporanon proVIde otnerwise "

ThIS sectlon of the VlrglDJa Draft does not address how shares beld by two or more flduoanes
are to be voted, but § 13.1-665 B 5 of the VlrglDla Draft pemnts a eorporanoa to accept the
SIgnature of one of the flduoanes If be appears to be aetmg OD behalf of all flduclanes In
contrast. VIrglJUa Code § 13..1-32 generally provides that shares are voted as determined by a
maJonty of the nducianes

§ 13 1-663 Proxzes-A A shareholder may vote hts shares tn person or by proxy

B A shareholder may appotnt a proxy to vote or otherwise act for him by szgnzng an
appointment form, ezther personaiiy or by hss attorney-m-fact

C An appotntment 01 a proxy lS effective when received by the secretary OT other officer OT

agent authorzzed to tabulate votes An appointment lS valid fOT eleven months unless a longer
penod IS expressly provided m the appointment form

D An appointment of a proxy ts revocable by the shareholder unless the appointment form
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conspicuously states that It IS Irrevocable and the appointment IS coupled with an Interest
Appointments COupled with an Interest Include the appointment of-

1 A pledgee,

2 A person who purchased or agreed to purchase the shares,

3 A crea-tor of the corporation who extended zt credit under terms requiring the
appotntment,

4 An emploYee 0'; the corporation whose employment contract requires the appointment; or

5 A party to a voting agreement created under § 13.1-671

E The death OT zncapaczty of the shareholder aPPolntzng Q proxy does not affect the nght
of the corporation to accept the proxy's authority unless notice of the death or tncapactty IS
received by the secretary or other officer or agent authonzed to tabulate votes before the proxy
exercises hIS authOrity under the appointment

F An appomtment mtzde irrevocable under subsection D of this section IS revoked when the
Interest WIth which It IS coupled IS extmguzshed

G A transferee lOT value of shares subJect to an irrevocable appointment may revoke the
appomtment zf he dzd not know of as existence when he acquued the shares and the existence
01 the i_ appozntment was not noted conspiCUOusly on the certtjicate Tepresentzng the
shares or on the znformatlon statement for shares WIthout certtftcates

H SubJect to § 131-665 and to any express lsmuauon on the proxy's (J.uthonty appearing
on the face of the appouztment form, Q corporation IS entztled to accept the proxy's vote or
other action as that 01 the shareholder makmg the appomtment

1 Any fidUCiary who IS entitled to vote any shares may vote such shaTes by proxy
Comment ThJs seebOD IS taken from Model Code § 7.22 and IS more compreheDSlve than the

language concermng proXIes found m VlrgmJa Code § 13.1-32. Subsection I has beeD added
and reneets a concept found m VJrg1DI8 Code § 13.1-32

SubsecboDS A and B, and the second sentence of subsect10n C are substantJally SlD11lar to §
13.1-32 The first sentence of subsectIon C and all of subsections D througb G are new to the
VtrgIDJa Code.

The Vlrguua Code estabbshes a presumption of vahdlty for proXies that apparently have been
executed (1) in the DaJIle of another corporatlon; (n) m the partnership name, or (in) by
one of several flduoanes In contrast, subsection B of the VtrgUl18 Draft cross-references to
§ 13.1-665~ whiCh governs the corporabon's acceptance of votes.

A proVISIon m VJrguua Code § 13.1-32 that makes any authonzatloD of an attomey-m-taet mvabd
after ten years IS not mduded m the Vlrguna Draft.

§ 13.1-664 Shares I,e!d by nommees-sA A corporation may establzsh a procedure by whtd:
the beneftczaJ O'Wller of shares that are regzstered In the name of a nomtnee IS recognzzed by
the corporation as the shareholder. The extent of this recogmtion may be determIned In the
procedure

B The procedure may set forth

1 The types Of nomtnees to whIch It appltes,

2 The ng~ts 07 przvzIeges that the corporation recognises In a beneftctal owner,

3 The manner In whIch the procedure IS selected by the nomtnee,

4 The znformlZ~lon that must be provided when the procedure IS selected.

5 The penod 'OT which selectton 01 the procedure is effeottve, and
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6 Other aspects of the nghts and duues created
Comment ThIS provision adopts Model Act § 7.23 There IS DO comparable secnon m the

VlrgIDJa Code

§ 13 1-665. Corporation's acceptance 01 votes -A If the name szgned on Q vote, consent,
waiver, or proxy appointment corresponds to the name of a shareholder, the oorporatton. If
actmg In good faIth, IS entitled to accept the 'Vote. consent, wazver, or proxy appointment and
gtve It effect as the act 01 the shareholder

B If the name signed on a vote, consent, waiver, or proxy appointment does not
correspond to the name of Its shareholder, the corporation, if actIng tn good faIth, IS
nevertheless enbtled to accept the vote, consent, waIver, or proxy appointment and gIve It
effect as the act of the shareholder If.

I The shareholder IS an entuy and the name szgned purports to be that of an officer,
partner or agent of the entIty,

2. The name szgned purports to be that 01 an admmlStrator, executor, guardzan, or
conservator representing the shareholder and if the corporation requests, evidence of ftductary
status accepttlble to the corporation has been presented wzth respect to the vote, consent,
wazver, or proxy tlpPOIntment,

3 The n.ame SIgned purports to be that of a receiver or trustee tn bankruptcy of the
sJuz1Ylnolder and, " the corporQtzon requests, evuIence acceptable to the corporation that such
rectJl1Ie1" or trustee has been authonzed to vote the shares m an order of the court by wluch he
wtl8 tlppouzted has been presented WIth respect to the vote, consent, waIver, or proxy
appointment.

4 The name SIgned purports to be tJult of Q pledgee, beneftCZQ/ own~ or tlttomey-zn-tact 01
the shDreholder and, if the corporauon requests, evzdence acceptable to the corporatzon of the
Slgm:ztory~s tluthorzty to SIgn lor the sh6reholder has been presented wzth respect to the vote,
consent~ wawer, or proxy appomtment; or

5. Two or more persons are the shareholder tlS fidUCltUles tznd the name szgned purports to
- the name oj III /eQst one of the fuJucztmeS and the person szgnzng tzppetZTS to be actmg on
behtllf 01 Q/l the ftducmnes.

C. Notwithstanding the proVISIons of ptlTtlgrtlphs 2 and 5 of subsectzan B of tIus sectzon, tn
tmY case In w/uch the wzlL trust o.greement, or other tnstrument under whzch a jzduCZD.ry
purports to act conttlms dzrecbons jor the voting of shtzres m tiny corpoTtZtlon,. or for the
executzon tmd del'lvery of P1TJ%lBS for the voting thereof, such dtrecttons s1uz/l be bmdmg upon
the ftduczary tmd upon the oorporatton zf a copy thereof has been fumzshed to the corporabon.

D. The corporatzon IS entztled to reJect a vote, consent, waz~ or proxy tlppomtment if the
secretQry or other offtceror agent authonzed to ttlbukzte votes, acting m good fazth, has
reasonable basts lor doubt about the vaIztlzty 01 the szgnature on It or about the szgnatory's
authoTlty to szgn fOT the shareholder

E. The corporauon and us officer or agent who accepts or TeJects Q vote, consent, walver~
or proxy appomtment tn good ftllth and In accordance WIth the standards of this sectzon are
not liable tn damages to the shareholder for the consequences of the acceptance or retectzon.

F. Corporate action based on the acceptance or reiecuon of a vote, consent. waIver. or
proxy appointment under this section IS vabd unless Q court 01 competent junsdtctton
determines otherwise
Comment ThIS section has been taken from Model Act § 7.24 With miner language changes and

tile additlon of subsection C taken from Vlrglma Code § 13.1-32 The substance of thIS sectJon
IS new to the Vlrgmt8 Code, except that the VlrglUla Code does establish presumptions In
favor of the ValldJty of proXies m certam SItuations see the comment to § 13.1-663.

§ 13.1-666 Quorum and voting requirements lor votmg groups -A· Shtzres entuied to vote as
Q separate votIng group may take action on -0 matter: at Q ~ee~_only. if Q quorum 01 those
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shares easts WIth respect to that matter. Unless the artzcles of incorporaizon OT this chapter
provides otherwise, Q mQIDT'!ty of the votes entItled to be cast on the matter by the voting
group constautes a quorum of that voting group lOT action on that matter

B Once Q share IS represented for any purpose at Q meetmg, zt IS deemed present lor
quorum purposes lor the remainder of the meetzng and for any adioumment of that meetmg
unless a new record date 1$ or shall be set tor that adJourned meetzng

C 11 Q quorum exists, action on a matter, other than the election of directors, by a votzng
group IS approved If the votes cast wtthm the votzng group favoring the action exceed the
votes cast opposing the action, unless the articles of tncorporatton or thts chapter requires Q

greater number of atftrmatlve votes

D Less than Q quorum may adJourn Q meetmg

E The electzon of directors IS governed by § 131-669
Comment ThIS section follows Model Act § 7.25 WIth mmor changes SubseCtIon D bas been

taken from VlrglD18 Code § 13.1-31
SUbsedlon B IS new to the VlrgJ.lWl Code Subsect10n C 1$ the same as VJ.rglDl8 Code § 13.1-31

except that abstenboDS are Dot counted.

§ 13 1-667 Actzon by smgle anti multzple votmg groups.-A 11 the artzcles of Incorporation or
this chapter provzdes JOT votzng by Q smgle votzng group on Q matter, acuon on that matter ts

taken when voted upon by that votmg group as provuled In § 13 J-665.

B If the arttcles of mcorporation or tms chapter provzdes for voting by two or more votzng
groups on a matter, action on that matter IS taken only when voted upon by each of those
votmg groups counted separtltely as provided tn § 13.1-666 Action may be /Qken by one votIng
group on a matter even though no actzon 1$ taken by QTlother votzng group entitled to vote on
the matter
Comment ThIS section has been taken from Model Act § 7.26 It IS new to the VlrglDl8 Code

§ 131-668 Greater quorum or votmg requzrements-A The artzcles 01 incorporation may
provule for Q greater quorum 07 votmg requirement for shareholders, or votmg groups 01
shareholders, than IS provuled by thzs chapter

B An amendment to the tlrtlcles of mcorporatton that adds, changes, or deletes Q greater
quorum or votzng requirement shtllJ meet the quorum requIrement and be adopted by the vote
and votmg groups required to take ecuon under the quorum and votmg requuements then m
effect
Comment. The VirglD18 Draft adopts Model Act § 7.27 With one Slgmflcant change SubseCtlon B

of the Mode! Act states that any proposal to amend a quorum or vobng reqwrement must
meet the greater of the then tmStmg or proposed quorum or vobDg reqwrement.

VIrginia Code § 13.1-33 allows a corporaboD to set a greater vobng reqmrement m Its arncles of
mcorporabon than reqmred by the Act Vlrguua Code § 131-31 provides that the articles of
mcorporatlon may proVide for a greater or lesser quorum but Dot Jess than one-thIrd of the
shares entltled to vote at the meetm~ Subsectlon B IS new to the VlrgmJa Code.

§ 13 1-669 Votmg for dzrectors, oumulattve votmg-A. Unless otherwise provuled tn the
articles of mcorporatum, director» are elected by Q p/uralzty of the votes cast by the shares
entitled to vote In the election at D meetzng at whIch Q quorum ts present.

S Shareholders do not have a nght to cumulate their votes for director» unless the articles
of Incorporation so provide

C A statement Included In the articles of Incorporation that "all of a deszgnated votzng
group of shareholders are entuled to cumulate thezr votes lor directors" or words ot stmdar
import means that the shareholders deszgnated are entztled to multiply the number of votes
they are entuied to cast by the number 01 director» lor whom they are entttled to vote and
cast the product for a szngle candIdate or dutnbute the product among two or more
candidates
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D Shares otherwise enutled to vote cumulattvely may not be voted cumulatively at Q

particular meeting unless

J The meeting notice or proxy statement accompanying the notice states conspICUOusly that
cumulative voting IS authonzed; or

2 A shareholder who has the nght to cumulate his votes gzves notice to the secretary 01
the corporation not less than forty-ezght hours before the time set for the meettng ot his Intent
to cumulate hIS votes dunng the meetzng If one shareholder gzves hzs notice aD other
shareholders In the same votmg group partlczpatlng tn the election (Ire entztled to cumulate
thezr votes wuhour gzvzng further notice
Comment The source of tbJs proVISIon 15 § 7.28 of the Model Act The language contamed ID

subsections A and B 15 substantIally sumlar to that found ID Vtrglma Code § 13 1·32
suesecneas C and D are new to the Vlrguua Code

§ 131-670 Votmg trusts-A One or more shareholders may create Q votzng trust, conterrzng
on a trustee or trustees the nght to vote OT otherwzse act lor them, by szgnmg an agreement
settIng out the proVlSlOns of the trust, which may Include anythzng conszstent wzth Its purpose,
and transjernng their shares to the trustee or trustees When -: votmg trust agreement IS

szgned. the trustee shaD prepare Q lzst of the names and addresses of Q/l owners of beneficIal
znterests m the trust, together wzth the number and class of shares each transferred to the
trust, and deliver copzes of the lISt and agreement to the corporatton's prmczpal office

B. A votzng trust becomes effectzve on the date the ftrst shores sub/eet to the trust are
regzstered m the trustee's name A votzng trust IS valid for not more than ten years after Its

effectlve date unlf!$S extended under subseetzon C of ttus section

C 1 All or some 01 the parties to a votmg trust may extend: for addztlOn.Q/ terms oj not
more thtm ten years etlch by Slg1U1Z1 an eztenszon agreement and ~btammg the votmg trustee's
wntten consent to the extension. An extension is vaJzd for ten )Ie.. an from the date the first
shareholder Signs the extensum agreement

2 The votzng trustee shaD delzver copses of the exttmSlon agre~ment and Izst of beneftcuzl
owners to the corporation's pnnczpal office An extenslon agreement bmds only those parues
Signing It
Comment nus semon adopts Model Act § 7.30 With mmor IaDguage :baDges.. There are several

mmor differences between the Vlrguua Draft and VlJ'gUlIa Cude § 13.1-34 In addltlon.,
SUbsect10D C IS new to the VJrglDJa Code.

§ 13.1-671 Votmg agreements.-A Two or more shareholders mtl) provide lor the manner tn

which they wzIJ vote thezr shares by szgnmg an agreement lOT t1ult purpose. A votmg agreement
created under this section IS not subJect to the provistons of § 13.1-670

B A votzng agreement cretlted under thss section IS speczftctJ1Iy enforceable
Comment The source of this proVlSlon IS Model Ad § 7.31. VJrgID18 Code § 13.1-34 IS

substantlally siDUlar.

§ 131-672 Procedure In denvatzve proceedmgs.-A. A person may not commence a
proceedzng In the nght 01 Q domestIC or forezgn corporation unless he was Q shareholder of the
corporation when the transaction complaIned of occurred OT unless he became Q shareholder
through transfer by operatton of law from one who was a shareholder at that time

B A complaznt tn a proceedmg brought tn the nght of a corporation shall allege wzth
partlculanty why demand was excused or that demand was made to obtam action by the
board oj directors and euher that the demand was refused or .gnored If the corporation
commences Dn--lnVestlgatzon of the charges made tn the demand 0 complaint, the court may
stay any proceeding untzl the mvestzgatzon IS completed

C A proceeding commenced under thts section may not be disc onttnued or settled without
. the court's appro~Q/ If the court determines that Q proposed dtscontmuance or settlement wzIJ
substtmtzaDy affect the Interest of the corporation's shareholders or a class 01 shareholders, the
court -shQ// direct that notice be gzven the shareholders affected
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D The court may appoint a commzttee composed of two or more dtstnterested dtrectors or
other d18lnterested persons to determine whether It IS tn the best Interests 01 the corporation to
pursue a particular legal nght or remedy. The committee shaD report tts findIngs to the court
After conszdenng the report and any other relevant evidence, the court shall determine whether
the proceeding should be continued or not

E For purposes of this section; "shareholder" Includes a beneftctai owner whose shares are
held tn Q votIng trust or held by Q nominee on ius behalf
Comment llus section IS taken from Model Act § 7.40 A provision m the Model Act autbonzmg

the court to order the plalntlff to pay the expenses of any defendant has not been Included
Subsectlon D IS new

There IS DO comparable section m the Vlrgmia Code

Article 9.
DIrectors and Offtcers

§ 13 1-673 Requirement tor and duties of board 01 directors -A Each corporatzon shall have
Q board 01 dzrectors

B.. All corporate powers shQ// be exercised by or under the authonty of, and the busmess
and affazrs oj the corporation managed under the dzrectlon of, Its board of dIrectors, sub/eet to
any ltmuation set forth m the Qrtzcles of zncorporalzon
Comment The VtrglD18 Draft adopts Model Ad § 8.01 Wltb the el1mmatloD of a proVJS10D tbat

would allow a corporation With 50 or fewer shareholders to dmpense With a board of
directors by descnblng m the articles of mcorporaboD wbo Wlll perform the board's dunes
The VlrgllUa Draft IS smular to Vlrguna Code § 13.1-35.

§ 13 1-674 Qualrftcatzon of dlrectors- The artzcles of mcorporaaon or bylaws may prescnbe
qualzfzeatlons fOT directors A dzrector need not be Q reszd.ent of ttus Commonwealth or Q

shareholder 0/ the corporation unless the artrcles of mcorporauon or bylaws so prescnbe
Comment The source of this prOVJS1on is § 8.02 of tile Model Act VlrgmJ.a Code § 13 1·35 IS

SJJDl1ar

§ 131-675. Number and electzon of d,recloTS-A A board of directors shQ// conszst of one or
more zndlvzduaJs~ WIth the number speczfted tn or fixed tn accordance wzth the bylaws, or if not
speczfied tn or fixed In accordance WIth the byltzws, with the number speczfted In or fixed tn
accordance With the artzcles of maorporanon The number of dzrectors may be Increased or
decreased from time to time by amendment to the bylaws, unless the arudes 01 mcorporabon
provide that Q change m the number 01 dtreotors shQ// be made only by amendment of the
arncies of Incorporation.

B The shareholders may adopt a bylaw ftxzng the number of director» and may dzrect that
such bylaws not be amended by the board of directors. 1/ a byltrw states a fixed number of
dIrectors and the board of dlrectors has the TIght to amend the bylaw, zt may by amendment
to the bylow Increase or decrease by tJw1y percent or less the number of dtrectors last elected
by the shareholders, but only the shareholders mJZy mcrease or decrease the number by more
than thIrty percent

C The articles of mcorpomuon or bylaws may establISh a vanable range for the sue of the
board 01 dIrectors by jzxzng a mmtmum and maximum number 01 directors. 1/ Q varzczble range
IS establzshed, the number of directors may be fixed Dr changed from tzme to time, wsthm the
muumum and rnaximum, by the shareholders or by the board of directors After shares are
ISSued, only the shareholders may change the range for the size of the board of directors or
change from Q fixed to Q vanab/e-range sue board or Vice versa

D Dzreclors are elected at the ftrst annual shareholders' meettng and at each annual
meeting thereafter unless thezr terms are staggered under § 13.1-678

E No zndlvidual shall be named or elected as Q director wzthout tus pnor consent
Comment ThIS proVlSloD follows Model Act § 8.03 WIth the folJo.W1ng changes
1. Subsecbon A of the Vlrglma Draft has been taken from VIrgInIa Code § 131-36 The Model
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Act only states that the board of directors shall consist of the number specified In or fIXed
In accordance WIth the articles of mcorporancn or bylaws.

2 SUbsecbon B has been rewntten to permrt the shareholders to adopt a bylaw flXlDg the
number of directors and providmg that the bylaw cannot be amended by the board of
directors

3. Subsection E IS new
Differences between the Vlrglma Draft and the VlrgID18 Code Include the folloWing
1 VlrgJma Code § 13 1..38 prohIbits the board from filling a vacancy resulting from an Increase

by more than two ID the number of directors. The VIrginia Draft allows the board of
directors to amend the bylaws to alter the number of directors by up to thIrty percent so
long as the bylaws do not prohibit such an amendment and In § 13 1-682 allows the board to
fill a vacancy resulting from an Increase ID the SIZe of the board unless the articles of
IDcorporatlon prOVIde otnerwise

2 VlrgJma Code § 13.1-36 requires that the names and addresses of the mma! board of directors
be stated m the arbcles of mcorporanon

3 Subsection E requires notice to an mdlVldual before he IS named or elected as a director
WIthout hIS pnor consent, whl1e VIrglD18 Code § 13 1-36 only reqwres such nonce to the
lDltla1 board of directors

§ J3.1-676 Election of directors by certain classes of shareholders -If the articles of
Incorporation authonse dlvuimg the shares into classes, the arucies may also authonse the
eJection 01 tllI or a speczfted number of directors by the holders of one or more Quthonzed
c/tlSSeS 01 shares Each class, or classes, of shares entitled to elect one or more directors IS Q

separate voting group for purposes of the election of directors
Comment· ThIS seenee adopts § 8.04 of the Model Act The first sentence IS substaDbally simnar

to a proVISIon ID Vuguua Code § 131-37 The second sentence 15 new to tile VJrglD18 Code.

§ 13.1-677 Terms of ·dlrectors generally-A The terms 01 the tmtial dzrectors of Q

corporation expire at the first shareholders' meeting at which directors are elected

B The terms of tllI other directors expire at the next annual shareholders' meeting foOowzng
thezr electzon unless thezr terms are staggered under § 131-678

C A decrease In the number of directors does not shorten an Incumbent director's term

D The term of Q director elected by the board of directors to fill Q vacancy expires at the
next shareholders' meetmg at whzch directors are elected

E Despzte the exptratton of Q director's term, he conimues to serve until his successor IS
elected an.d quabfzes or untzI there IS a decrease tn the number of directors
Comment The source of thIS provtsaon IS Model Act § 8 05 It IS smular to VJrglD18 Code §

131-36, but subsection D IS new

§ 13.1-678 Staggered terms for dzrectors-A The articles of tncorporauon may provuie for
staggermg the terms 01 directors by dzvuilng the totm number of directors Into two or three
groups. WIth each group contalnmg one-half or one-third of the total, as near as may be In
thar event, the terms of directors tn the first group exptre at the first annual shareholders'
meeting after their election; the terms 01 the second group expire at the second annual
shareholders' meeting after thetr election, and the terms of the third group. if any, -expire at the
third annual shareholders' meeting after their election At each annual shareholders' meeting
held thereafter, directors shall be chosen for a term of two years or three years, as the case
may be. to succeed those whose terms expire

B II the articles of mcorporatton permit cumulative vottng, any provsston establtshmg
staggered terms of directors shtllI provide that at least three directors shall be elected at each
annual shareholders' meeting
Comment: Section 8 06 of the Model Act bas been adopted except to delete the requirement that

a corperanon have at least mne directors In order to have staggered terms In neu thereof,
SUbsectlon B of the VlrgIma Draft states that If the articles of mcorporanon pemut
cumulabve vobng, any provision establIShIng staggered terms must require election of at
least three directors at each annual meeting ThJs subsection IS taken from Va Code §
13.1-37 ..
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In contrast to the Vlngama Draft, VlrglD18 Code § 13.1-37 specmes that no dassulcsbon of
directors IS effective before the nrst annual shareholders' meeting

§ 13 1-679 Reszgnatlon of directors -A A director may reSIgn at any time by delzvenng
wntten notice to the board of directors, Its chairman, the president, or the secretary

B A restgnation IS effective when the notice IS delIvered unless the notice speaftes Q later
effectzve date If a restgnetton IS made effective at Q later date, the board of directors may ftU
the pendIng vacancy before the effectzve date if the board 01 directors provides that the
successor does not take office untrI the effectzve date
Comment ThIS section was taken directly from Model Act § 8.07 There IS no comparable

prOVISion m the VlrglDla Code.

§ 131-680 Removal of dzrectors by shareholders-A The shareholders may remove one or
more directors wah or Without cause, unless the arttcles of mcorporatton provide that directors
may be removed only wzth cause

B If a dtrector IS elected by Q votzng group of shareholders, only the shareholders of thtzt
votmg group may partlczpate tn the vote to remove hzm

C If cumukztrve votmg IS authonzed, Q dzrector may not be removed if the number of
votes suffiCIent to elect hsm under cumulatrve lIOtmg IS voted agamst hzs removal If
cumultztzve votzng IS not tlUthonzed, unless the artzcles of tncorporauon reqsare Q greater vote,
a dzrector may be removed rf the number of votes cast to remove him constztutes a ma/orzty of
the votes entztled to be cast at an eJection of dIrectors of the votzng group or voting groups by
which such dzrector wtlS elected.

D A dIrector may be removed by the shtueholders only ar Q meetmg CQ/led for the purpose
of remoVIng hzm and the meetmg notzce must stt:lte that the purpose, or one of the purposes 01
the meetmg~ IS removal of the dzrector .
Comment SUbsect10D A of the VtrglDla Draft adopts Model Act § 8.08 (a). The VlrglIlla Code

penmts removal WIth or WIthOut cause without exception.
SUbsecbODS B through D have been taken from Model Act § 8.08 except for the last sentence of

subsection C taken from VIrglD18 Code § 13.1-42. In contrast to that proVlSlOIl, the Model Act
states that If cumUlatlve votmg IS not authonzed, removal amy reqwres approval of a
maJonty of votes actually cast. These subsections are SImilar to the Vlrguna Code

§ 131-681 JudlCuzl revrew of electlons.-Any shareholder aggneved by an electzon 01
directors may~ after TetlSOmzb/e notice to the corpoTDtzon and each director whose election IS

contested, apply for relut/ to the czrcuzt court In the county or aty m whzch the prmczptzl office
of the corporatzon IS located, or, if none In thzs Commonwetzlth, m the county or Clty m whzch
Its regzstered office IS located The court shall proceed lorthK1dh tn Q summary way to hear and
deCIde the ZSAleS and thereupon to determine the persons elected or order Q new election or
grant such other rebef tJS may be equztable Pending deczszon the court may require the
producbon of Qny mfonntltuJn and mtl)' by order restram any person from exerczsmg the
powers of a director if such relIef IS equztable.
Comment nus section was taken from the second paragraph of Vlrguna Code § 131-42 With

mmor cbaDges. There IS DO SlmJIar proVISion m the Model Act .
Model Act § 8.09, which prOVides for removal of directors by a CIrCUIt court wilen the drreetor

has engaged m fraUdulent or deceptive conduct, has Dot been adopted The sbareholders
have the nght to remove and, ID the event that the director In question IS able to block the
removal, to seek dJssolUUOD pursuant to § 13.1-747

§ 13.1-682 Vacancy on board of dzrectors-A Unless the artzcles of Incorporation provide
otherwise, zf a VQcancy occurs on the board of directors; Including a vacancy resultmg from an
tncrease m the number of dtrectors:

J The shareholders may ftIl the vacancy,

2 The board of directors may ftlI the vacancy~ or

3 If the directors remamzng In office constitute fewer than Q quorum of the board, they

47



may ftIJ the vacancy by the afftrmattve vote of Q maronty oj ine directors rematrung In office

B Unless the articles of mcorporatton provide otherwise, if the vacant office was held by a
director elected by a voting group of shareholders, only the holders of that votzng group are
entuled to vote to fz1l the vacancy zf zt is fiUed by the shareholders

C A vacancy that wzll occur at a speczfic later date, by reason 01 a reszgnatlon effective at
a later date under subsection B of § 13 1-679 or otherwise, may be fz/Jed before the vacancy
occurs but the new director may not take office until the vacancy occurs
Comment TbJs prOVISIon IS taken from Model Act § 810 Subsecnons B and C are new to the

Vlrgtma Code

§ J3..1-683 Compensation of directors -Unless the arttcies of mcorporatton or bylaws provide
otherwise, the board 01 directors may fix the compensation of directors.
Comment Tms prOVISIon was taken from Model Act § 8.11 It IS substantJ.ally simnar to VIrglDIa

Code § 13..1-35

§ 131-684 MeetIngs 01 the board of dzrectors-A. The board of directors may hold regular
or speczal meetIngs m or out of this Commonwealth

B Unless the artzcles of mcorporauon or bylaws provuJe otherwzse, the board of directors
may permit any OT all director» to paruapate In Q regular Dr speClQ/ meetzng by, or conduct
the meeting through the use of, any means of commumcauon by whzch all dzrectoTS
pamczpatmg may sunultaneously hear each other dunng the meetmg. A dzrector partzczpatmg
m a meetzng by thzs metzns IS deemed to be present m person at the meetmg
Comment The SOurce of thIS proVISion IS Model Act § 8.20 VIrginia Code § 13.1-41 cl1ffers from

the VlrgtDl8 Draft 1D requmng a wntten record to be made of actlon taken at a meenng
conducted by meaDS of commumcatloDS equipment, Vaguna Code § 13.1-41 also appears to
give uy cllrector the ngllt to partiCIpate m a meetmg by conference call or other
commumcatloDS deVIce, rather than leavmg sucb partlClpatlon to the cbscrehon of the board
of directors

§ 13 1-685. Action wzthout meetzng of board of dzrectors.-A. Unless the artzcles of
mcorporauon or bylaws proVide otherwzse, action requIred or permztted by this Act to be taken
at a board of directors' meetmg may be taken wzthout a meetmg " the Qctzon IS taken by Q/J
members of the boDrd The actIon shall be evzdenced by one or more wntten consents statmg
the action taken, szgned by each director euher before or after the actson taken, and Included
In the mmutes or jzled WIth the corporate records reflectmg the actIon token

B Action taken under this section IS effectzve when the last dzrector szgns the consent
unless the consent specifzes a different effectzve date, tn which event the action taken is

effective as of the date speczfied therem provzded the consent states the date of execution by
each director

C A consent szgned under tius secuon has the effect of Q meetmg vote and may be
descnbed as such In any document
Comment 1lus prOVISJOD has been taken from Model Act § 8.21 after modlfymg SUbsect10DS A

and B to establISh a procedure for d1reCtors to consent after the fact. nus secnon IS smnlar
to Vlrgtma COde § 13.1-411 except that subsectlon B JS new

§ J3 1-686 Notzce of directors' meetzngs -A Unless the arucies of incorporation or bylaws
provide otherwise, regular meetings of the board of directors may be held wuhout notice of the
date, time, place. 07 purpose of the meeting

B Speczal meetings of the board of directors shall be held upon such notice t2S IS prescribed
In the articles of tncorporatton or bylaws, or when not inconsistent WIth the articles of
mcorporation or bylaws, by resolution of the board of directors The notice need not describe
the purpose of the specuu meeting unless required by the articles of incorporation or bylaws
Comment Subsection A IS taken from Model Act § 822 and IS snnnar to Va Code § 13.1-41

Except for the references to the articles of mcorporancn, subsect10n B follows Va Code §
13.1-41~ rather than the Model Act The Model Act prOVISIon IS less fleXIble, requmng at least
2 days' notice of a specIal meeting unless otherwise proVJded ID the arncles of mcorporanon
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or bylaws

§ 13 J~87 Waiver of notice by dtrector s-A A director may wazve any notice requITed by
this Act, the arucies 01 Incorporation, or bylaws befoTe or after the date and tzme stated tn the
notice, and such waIver shall be equivalent to the gIVIng of such nonce. Except as provzded In
subsection B 01 thIS secbon, the waiver shall be In wntzng, szgned by the director entztled to
the notice, and ftJed wzth the minutes OT corporate records

B A director's attendance at or partictpatum m a meetzng waives any required notice to
Ium of the meetIng unless the director at the begmnmg of the meeting or promptly upon his
arrival obJects to holdIng the meetmg or transacting busmess at the meetzng and does not
thereafter vote lor or assent to action taken at the meetmg
Comment· The Vlrguua Draft fonows Model Act § 8.23 WIth mmor changes
Subsection B IS more prease than VlrgmJ8 Code § 13.1-27, winch proVIdes that attendance at a

meetmg CODSbtutes a W81ver "unless [the director] attends for the express purpose of
obJedmg to the traDsactJon of any busmess because the meetmg 15 Dot lawfully called or
convened."

§ 13.J-688 Quorum and votzng by dIrectorS-A Unless the articles of tncorporatton or
byklws requue Q greater number fOT the transaction of Q/J busmess or any particular bustness, Q

quorum of Q board of dzrectors consut« of·

1 A mCl/onty of the fzxed number oj dzrectors if the corpoTtlbon has a fzxed board SIZe, or

2. A 1Nl/onty of the number of directors prescnbetJ, or if no number IS prescnbed the
number tn office unmedNltely before the meetmg begzns, if the corporation has Q vanable-range
SIZe botlrd

B The Qrtlcles of mcorporauon OT bylaws may authonze Q quorum of Q board of direotor»
to conszst of no fewer than one-thzrd oj the fixed or prescribed number of directors determzned
under subsection A of thu sectzon

C JI Q quorum IS present when a vote IS taken, the a!ftrmatlve vote of a 1IZQjonty of
dzrectors present IS the act 01 the board 01 directors unless the arudes of mcorporauon or
bylaws require the vote of Q greater number of directors

D A dIrector who IS present at a meetzng of the board of directors or Q commtttee 0; the
botzrd of dIrectors when corporate acnon IS taken IS deemed to hDve assented to the action
taken unless.

I He objects tlt the begrnnmg of the meetmg, or promptly upon hIS arrival, to holdzng It or
transacting speczfted bustness at the meetzng, 07

2 He votes agarnst, or tlbstmns from the action tflken

E Whenever tius chapter requzres the botlrd of director» to recommend or approve any
proposed corporate Dct, such recommendation or approwzI shDJl not be required If the proposed
corporate act IS odopted by th2 unanimous consent of shareholders _
Comment ThIS section follows Model Act § 8.24 except for changes m subsection A and

subsection D and the addlbon of SUbsect10D E, Which IS new Subsection A has been changed
to make dear that the arbcles of mcorporanon or bylaws can estabbsh a greater quorum
reqwrement for the transact10D of any or all business In subsectlon D of the Model Act a
director Who dISSents or abstalDS from the aenon taken IS reqmred to ensure that bJs dissent
IS recorded m the mmutes or In a wntten nonce to the Secretary WhIle such recordation IS
the best means of establIShIng how the director voted, the VIrginia Draft does Dot require
such reeordabon

Although SUbsectaODS A through C of the VtrglDla Draft contain language smnlar to that found at
VJrg1Dla Code § 13.1-39 the followmg dIfferences eXISt

1. Both statutes prOVIde that the articles of mcorporanon may require a greater number of
directors for a quorum than IS prOVIded ID this section The Vrrguna Draft adds that the
bylaws may require a greater number as well

2 SUbsection A 2 IS new
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3 Subsecbon C adds that the exIStence of a quorum IS determmed at the time the vote IS taken,
and also proVIdes that a greater votmg requirement can be put In the bylaws as well as the
articles of IDcorporatlon

Subsecbob D cl1ffers from VlrgJ.D18 Code § 13.1-44i m the followmg ways·
1 The V1J6lD18 Code section does Dot apply to meetmgs of commrttees of the board
2 The VJrgUl18 Code establIShes a presumpnon that a cbreetor bas assented to corporate acnon

11 present at a meetmg of the board of dIrectors unless Ius dissent IS recorded m the
manner speofted by the Code

Subsection E IS new to the VIrg1I118 Code

§ 13 1-.689 Committees -A Unless the arttdes of Incorporation or bylaws provtde otherwise,
Q board of dzrectors may create one or more committees and appoznt members of the board DI
dITeCt01"S to serve on them. Each committee may have two or more members, who serve at the
pleasure 01 the board of directors

B. The creatlon 01 Q committee and appointment of members to it shall be approved by the
greater number of (l) Q maionty of all the directors In office when the action IS taken., or (11)
the number 01 directors required by the artzcles of mcorporatton 0" bylaws to ttzke action under
§ 13./-688.

C Sectzons 131-684 through 13.J-688~ whIch govern meetmgs, actton WIthout meetzngs,
nouce tmd waiver of nonce, and quorum and votmg requsrements of, the board of dzrectors,
apply to committees and theu members as weD

D To the extent specified by the board of directors or In th« artzcles of mcorporatton or
bylaws. each eommatee may exerase the authonty of the board of directors under § 13.1-873,
except that Q commatee may not:

1 Approve or recommend to shareholders action that thzs Act requzres to be approved by
v.areholders,

2 FI11 vacanczes on the board or on any of Its commutees;

3 Amend artzcles of mcorporatlOn pursutllZt to § 13.1-706,

4. Adopt, amend, OT repeal the bylaws,

5. Approve Q plan of merger not requmng shareholder appro~

6 Authonze or approve Q dzstnbutzon, except flCcordzng to Q general formula or method
prescribed by the board of duectors; OT

7 Authonze or approve the tssuance or sale or contract for sale of shares, or determme the
deszgntlbon and relatIve nghts, preferences, and lzmttatzons of Q ckL~ or senes of shares, except
that the board of directors may authonze Q committee, or Q senior execuuve officer 01 the
COrporation, to do so wuhm limits speczfzca/ly prescribed by the board 01 directors.

E. The creauon of, delegatzon 01 authonty to, or acbon by Q commzttee does not alone
constztute camp/Ulnce by Q dzrectOT wzth the sttmdlzrds of conduct descrzbed tn § 13.1-690
Comment ThIS section of the VJ.rglD18 Draft fonows § 8.25 of the Model Act except for

subsedlon D 6. That subsection penmts a cOlDDUttee to autbonze any cbstnbUtlOD accorcbng
to a formUla or other method prescribed by the board. The Model Act allows a comrmttee to
authonze a reacquismon of sbares accordmg to such a formula or method, but does Dot
allow committee authonzaboD of any other dlstnbutlon

There are sub3taDtlal differences between the VlrgllWl Draft and VlrgID12 Code § 13.1-40. These
dJ.fferences _IDdude

1. Under the Virpma Code ereanon of an executive committee requires the vote of a maJonty
of the number of d1rectors fIXed by the bylaws, or If the number of dJrectors IS not fiXed m
the bylaws, a ma)onty of the number stated m the arnctes of lDcorporaboD. Other
committees may be autbonzed by a maJonty of the directors present at a meetmg at which
a quorum IS present '

2. Subsection C of the VlrglDla Draft makes the proVlSlODS concermng meebDgs, action Without



meetmgs, notice, warver of nonce, and quorum and votmg reqwrements of the board of
directors applicable to comnuttees In the Virgnna Code the only one of these proVISIons that
expressly appbes to conmuttees 15 the authonzabon of action by unammous wntten consent
(Vlrglma Code § 13..1-411)

3 Both statutes allow the board of directors, the arncies of mcerporanen or the bylaws to
delegate the authonty of the board of directors to a comnuttee WIth certam exceptions

The exceptions hsted ID the VlrglDla Code are covered by subsection D 2 of the V1rglD18 Draft
Vlrgtma Draft subsections D 1 and D 3 through 7 are addItions to the Virglma Code

4 Subsect10n E IS new

§ 131-690 General standards of conduct for dtrector c-A A director shall dzscharge ius
dutzes as a director, lncludmg his duties as a member of Q commsttee, tn accordance WIth ius
good faIth business Judgment of the best Interests 01 the corporation

B Unless he has knowledge or Informatzon concemmg the matter tn question that makes
relzance unwarranted, a director IS entztled to rely on Informtltlon. optnions, reports or
statements, mcludmg fmanCIQ/, statements tuzd other fmanczal data, if prepared or presented by.

1 One or more officers or employees of the corporatton whom the dzrector belzeves, tn good
faith. to be reliable and competent m the matters presented,

2 Legal counsel, publIC accountants, or other persons as to matters the director believes, In
good faith, are wrthm the l-vtrSOn's professzonal or expert competence. or

3 A commzttee of the board of directors of whzch he IS not a member if the director
belreves. m good faith, tJuzt the committee merits confidence..

C. A duector Z$ not lIable fOT any acuon taken as a dIrector, or any fazlure to take any
action; if he performed the dutzes of hzs office m compbance wzth thzs secbon.

D A person Q/Jegzng Q Vlokltlon 01 this section has the burden of provmg the Vloltltzon.
Comment· WhIle Model Code § 8..30 IS the source of tbJs proVJSlOIl, subsection D bas been added

and Slgmficant changes have been made m SUbsedlODS A and. B. In contraxt to the V1rglIU8
Dean.. the Model Act § 8.30 (a) reqwres a dIrector to discharge Ins dunes Dot only m good
f81th but also With the care of an orclmarily prudent person aetmg under SImilar
CIrcumstances and m a manner he reasonably bebeves to be 1D the best mterests of tbe
corporatloD. SUbsectlOD B penmts rehaDce on others so long as the clJreetor does so m good
faith and does Dot bave kDowleclge or JDfOrmabOD that makes re1JaDce unwarranted, wb.J1e
the Model Act 1D1p0se5 a reasonableness standard

VlrglDJa Code § 13.1-44 contams a paragraph concemmg proper rebaDce upon the corporabOD'S
fmaDC18l statements 1D connectJ.OD With dJstnbutloDS, otbennse the VJrgUU8 Code has DO
comparable prOVJSlOD VtrgUUa Code § 13.1-44 also proVIdes UDmumty for a dIreCtOr who m
good fa1tb cODSldered the &!Bets of the corporation to be of a value equal to their cost m
determmmg the amount ava1lable for a dIVIdend or dJStnbubon. The type of mformatloD and
the persons upon wbom a director may rely have been greatly expanded 1D the VIrglIWl
Draft..

Comment. Seetlon 8 42 01 the Model Ad estabbsbes a statutory standard of care for officers.
That section IS Dot adopted 1D the VlrglDJa Draft. There IS DO sumlar proVlSlon In the
VlrgJDJa Code

§ 13.1-691 DIrector conflzct of mterests s-A A conflzct of interests transaction lS Q

transaction wtth the corporation In whzch a director 01 the corporation has Q dzrect or mdtrec:
personal mterest A contiic: of Interests transaction ts not voidable by the corporaiton solely
because of the director's interest tn the transaetion It anyone of the fOOOWlng is true

1 The 'matenai facts of the transaction and the director's mterest were dzscJosed or known
to the board of directors or a committee of the board of directors and the board of directors or
committee authonsed, approved, or Tattfted the transaction,

2 The matenai facts of the transaetion and the director's interest were dISClosed to the
shareholders entttled to vote and they authonzed, approved, or ratmed the transacuon; or
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3 The transactIon was fatr to the corporauon

B. FOT the purposes of thts section, a director of the corporation has an mdtrect personal
Interest In a transactIon if

1 Another enttty In whIch he has a material fmancta! Interest or In wmcn he 1$ Q general
partner IS Q party to the transactton; or

2 Another entzty of which he IS Q director, officer or trustee is a party to the transaction
and the transaction is or should be considered by the board of directors 01 the corporatum

c. For pU1p08es of paragraph J 01 subsection A 01 tius section, a conflIct of Interests
transactton IS authorzzed, approved, or ratified if It receives the afftrmatrve vote of Q mD/onty
of the directors on the board of directors, or on the committee, who have no dtrect or mdzrect
persontll mterest In the transaction. A transactton shall not be authorzzed, approved, or ratzfzed
under thIS section by Q szngle dzrector. If Q maJorzty of the dzrectors who have no dzrect or
mdlrect persontll Interest In the transactlon vote to authonze, approve or rattlY the transaction;
a quorum IS present for the purpose of takmg QCtz01Z under this seotton. The presence of, or Q

vote CtlSt by~ Q dzrector wzth a direct or mdzrect persona: Interest In the transacuon does not
affect the validity of any acuon taken under paragraph J of subsectzon A of thzs secuon if the
transactIon IS otherwzse autnonsed, approved or ratzjied as provtded In that subsection

D. For purposes of paragraph 2 of subsection A of tJus section, a confbct of mterests
tra1Isactzon IS tlUthorzzed, approved, or Ttlbfzed if tt recezves the vote 01 Q mtlJonty of the
shmes entltJed to be counted under thIS subsectlon Shares o1Nlled by or voted under the
control of Q director who has a dzrect or zndzrect personDl mteres: m the transaction, and
.res owned by or voted under the control of en entzty descnbed m paragraph J of subsectzon
B of thzs section, may not be counted In a vote 01 shareholders to determme whether to
authonze, approve, or ratify a conflzct 01 mterests transactzon under paragraph 2 0/ subsection
A of tJus section. The vote 01 those shares, however, shall be counted m detemunmg whether
the transaction IS approved under other sections of tius chapter .A mD/Onty of the shares,
whether Dr not present, whIch me entztJed to be counted In Q vote on the transacuon under
t1us subsectzon constztutes II quorum for the purpose 01 takmg action under tius section.
Comment The Virguua Draft follows Model Act § 8.31
Differences between the Vuguua Draft and VlfgUWl Code § 13.1-39.1 mclude
1 Subsection B of the VllglD1a Draft adds a clefuDtion of mdJrect persoDal mterest.
2 Subsection C ProVIdes for approval by cbsmterested directors even though leE tbaD a JDaJonty,

wlule the Virguna Code proVIdes for the requisite vote of the board of dJ.rectors WIthOut
counting the votes of mterested directors

3. The VtrgUDa Code does Dot reqmre that shares owned or controlled by an mterested dJrector
be excluded for purposes of determmmg whether sbareIlolders approve of the traDsactJon
The VtrgUDa Code alsO proVIdes for approval by a maJonty of shareholders votmg on the
matter, wlule the VllglD1a Draft requires approval of a maJonty of votes entItled to be
counted

4 In contrast to the VllglD1a Draft, VJrglD18. Code § 13.1-391 places the burden of provmg
famless on the party seelwlg to uphold the transactlOD unless It was approved by the board
or sbarebolders WIth dIsClosure of all matenal facts

5 VJrgIIU8 Code § 13.1-39.1 apphes to transactJ.ODS WIth officers as weD as directors While the
Vlrguua Draft and the Model Act only cover transacnons WIth d1rectors

6 A proVISion in § 131-39.1 regardIng any director of 8 pUbhc utJ1Jty Who has a relabonshlP
WIth another corporation that furnishes fuel to the pubhc utJ1Jty bas been relocated ID
Vupna Code § 56-2497

The VlrgJ.D1a Draft has Dot adopted Model Act § 8.32~ winch relates to loaDS to dIrectors Under
tbe Vlrgama Draft such a loan would be treated like any other transactJon between a
daector and the eerporation,

§ 13 1--692 Liabulty for unlawful dlStnbutzons-A Unless he complies wzth the applIcable
standards of conduct descrzbed tn § 131-690, Q director who votes for or assents to Q

distributIon made II'! VIolatIon of this chapter or the arttcles 01 mcorporatton IS personally lzob/e
to the corporation and Its creditors for the amount of the dtstnbutton that exceeds what could
have been dzstnbuted wuhout Violating· this chapter or the or/Ides 01 mcorporatton



B A dzrector held lloble for an un/awful dtstnbutton under subsection A 01 this sectton IS
entItled to conrnbutton:

1 From every other director who voted lor or assented to the dzstnbutzon without
complyzng wzth the applIcable standards of conduct described m·§ 13.1-690, and

2 From the shareholders who received the unlawful dzstnbutton tn proportion to the
amounts of such unlawful dl$tnbutlon received by them respectively

C No SUIt shaD be brought agams: any director for any lzabzllty Imposed by this section
except wtthm two years after the nght of actzon shaD accrue
Comment SubsecboDS A and B 1 follow Model Act § 8.33~ except that SUbseCtJOD A makes the

dIreCtor potenbally hable to the corporabon's creditors as well as the corporanen
Subsections B 2 and C were taken from VlrgmJa Code § 131-44. Subsection B 2 of the Model
Act IlDllts the ngbt of contnbuboD to those shareholders Who knew of the unlawful
dJstnbunon.

Vlrguua Code § 13 1-44a IS SllD1lar to subsecbon A of the VJrg1D18 D~ but the VIrglDl8 Code
rmposes Jomt and several hablhty on such directors, and does Dot condition 1mbility on
failure to meet tbe appbcable standards of conduct.

UDder subsecbon B of tbe VIrgJ.JU8 Draft a dlrector IS Dot subject to centnbunon unless he faIled
to meet the standards of conduct descnbed m § 13.1-690 Under the VIrglD18 Code any
director Who voted for or assented to the acboD upon winch the ctaun IS asserted, IS subject
to cODtnbuQon.

§ 13.1-693 Requzred officers-A A corporanon shtl1I have a preszdent and Q secretary and
such other offzcers lZS are descrzbed lIZ Its bylaws or appointed by the board of dzrectoTS m
accordance wzth the bylaws

B .A duly Qppomted officer may appomt one or more officers or asszsttmt officers if
Quthonzed by the byklws or the botlrd of duectors .

C. The secretary shaD have the responszbzbty for prepanng and mamtaznzng custody 01
minutes 01 the dzrectors' and shtueholders' meetzngs and fOT authenticating records of the
corportltzon..

D. The Stlme mdzvu:Jutll mtlY szmultDneously hold more than one office m a corporatzon.
Comment nus secbOD fonows § 8 40 of the Model Act except that the VlrgmJa Draft requires

every corporation to have a president and a secretary. The VIrgmJ8 Draft dIffers
SUbstantlvely from Vlrguwl Code § 13.1-45 m the followmg ways

1. The Vlrglllla Code requires that the corporabon have a preSJ.deD~ a secretary and a treasurer
2 SUbsecbODS B and C are Dew to tile \'1rgmJ8 Code.
3 Subsection D allows one mdlV1dual to hold sunultaDeously more than one office In a

corporatloD. The Vuguua Code spec1fles that the same person cannot hold SlDlultaneously the
offices of president and secretary unless the corporanon ollly has one sbarebolder.

§ 13.1-694. Dunes of officers-Each officer has the authonty and shaD perform the dunes set
forth in the bylaws or, to the extent conszstent wzth the bylaws~ the dutIes prescribed by the
board of dzrectors or by dlrectzon of an officer tlUthonzed by the board of dlTecteT$ to prescribe
the dunes of other officers
Comment. ThIS seenon adopts Model Act § 841 The Vlrguua Code contams a SlIl111ar prOVISion

m § 13.1-45

. § 13.1-695. Reszgnatlon and removal of officers-A An officer may reszgn at any time by
delzvenng notIce to the corporation A reszgnatzon ts effective when the notice ts delzvered
unless the notice speczjies Q later effectzve date 1/ Q reszgnatlon IS mode effecuve at a later
date and the corporation accepts the future effectzve date, tt may ftU the pending vacancy
before the effectzve date if the successor does not take office untzl the effectzve date

B A board of director» may remove any officer at any time wzth or without cause and any
officer or assistant officer, if appotnted by another officer, may lzkewzse be removed by such
officer

-Comment This section adopts Model Act § 8 43 WIth mmor changes The VIrginia Draft adds a
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prOVISIon In subsection B to allow an offIcer to remove an offIcer or assistant officer If
apPOInted by mm

There is no section In the Vlrguua Code comparable to subsection A
Comment. § 8 44 of the Model Act, whlch addresses contract nghts of officers., has Dot been

adopted There IS DO s1D111ar prOVlSlon In the VIrglma Code.

Article 10

Indemmficatton

§ 13.1-696 Deftnztzons-in tius artzcle

"Corporauon" mcludes any domesttc or forezgn predecessor enuty of Q corporatzon In a
merger or other transaction tn which the predecessor's existence ceased upon consummaiton of
the transaction

"Dtrector" means an IndIVidual who IS or was Q director of a corporation or an IndlVldua/
who, while Q dzrector of Q corporauon; IS or was servzng at the corporation's request as a
director. officer, partner) trustee, employee, or agent of another foreign. or domestzc corporatzon,
partnershzp, /omt venture, trust, employee benefit plan, OT other enterpnse A dzrector IS

COnsidered to be servmg an employee benefit plan at the corporation's request if Jus dutzes to
the corporatIon also Zmpose duties on, or otherwzse Involve services by, him to the plan or to
panzezpants In or benejiczanes of the plan. ~'Dtrector 44 mdudes. unless the context requIres
otherwzse, the esttlte Dr personDl representatIVe 01 a director

"Expenses" zncludes counsel lees

C4Lztlbillty" means the oblzgano1'Z to pay Q Judgment, settlement, penalty, fine, ,ncludzng any
exase tax assessed WIth respect to an employee benefit pltm, or reasontlbJe expenses 11'ZCUrred
WIth respect to II proceedmg

44O/ftcuzI ctzpaCl.l:y" means, (I) when used WIth respect to Q director, the office of dIrector m
a corporatron.,· or (u) when. used wzth respect to an mdzvulUQ/ other than Q dzrector, as
contempltlted In § 13.1-702, the office In Q corporatzon held by the officer or the employment or
agency relflbonshzp _ by the employee or agent on behtllf of the corporatlDn. 440fficzaJ
ctlptZClty" does not mclude serviee lor any other forergn or domestzc corporatzon or tl1ly
partnershrp, /amt venture, trust, employee benefit plan, or other enterpnse.

"Party' mdudes an mdzvulual who was, IS, or IS threatened to be millie Q 1IQmt!d defendant
07 respondent m Q proceedmg.

"Proceedmg" means any threatened, pendmg, or completed action; SUIt, or proceedmg,
whether CIVIl, cnmma; admmtStratl'Ve or mvestzgatzve and whether formal or mjormol.
Comment. nus sectlon bas been taken from Model Act § 8 50. In the Model Act

llclndemmf1catlon" IS covered m a subchapter of the chapter on "DIrectors and officers.» The
VirgmJa Draft treats fClDdelDDlhcatlon" as a separate arbcle.

The VlrgDUa Code does Dot have a separate definition secnon for mdemmflcatloD.. -"Corporation"
IS the only term that 15 given a spec18l deflm1lon In the mdemmflcaboD section of the
Vu-gm18 Code.

§ 13.1-697 Authonty to mdemntfy -A. Except as provzded tn subsection D of this section, a
corporation may mdemmfy an tndrvtdual made a party to a proceedmg because he IS or was Q

dzrector agamst lzabzlzty incurred m the proceedzng if

J He conilucted Iumself In good fazth ll• and

2. He belzeved·

Q. In the case of conduct tn ius offtczai capacity wuh the corporation, that his conduct was
tn l~ best interests, and

54



b In all other cases, that hzs conduct was at least not opposed to Its best tnterests: and

3 In the case of any cnmmal proceeding, he had no reasonable cause to belzeve hzs
conduct was unlawjui

B A dtrectors conduct wzth respect to 012 employee beneftt plan for a purpose he belzeved
to be zn the mterests 01 the paructpants In and beneftcsanes of the plan IS conduct that
S/ltzsjies the requirement 01 paragraph 2b of subsecttan A 01 thts section

c. The termination of a proceedzng by Judgment, order, settlement or convzcuon IS not, 01
ltselt determmative that the director dzd not meet the standard of conduct descnbed m this
section.

D A corporation may not zndemmfy Q director under this section:

1 In connection wzth Q proceedmg by or tn the nght of the corporation m which the
dIrector was adiudged lzable to the corporauon: or

2. In connectIon wzth any other proceedmg chargmg Improper personal benefit to hzm~

whether or not mvoIvzng action m hIS offtCIQ/ capacr.ty, m which he was tztiJudged hable on the
boszs that personal benefit was Improperly recezved by him

E Indemmjicatzon permitted· under thss sectzon tn connection wzth a proceedzng by or tn the
nght 01 the corporatzon IS lzmzted to reasontzble expenses incurred m connection WIth the
proceeduzg
Comment TIle VlrgmJa Draft adopts § 8 51 of the Model Act WIth the deletion 1D subsections A

2 and B of the requirement that the dIrector's belief must be reasoaable
DIfferences between the VlrgJ.DJ.a Draft aDd VlrglDJa Code § 13 1-31 melude
1 The VlrglJUa Draft ddferentJates between conduct m an offlaaJ capaoty' and all other

conduct The Varguua Code appbes a umform standard that any acbon taken by tile person
seekmg mdemmficabon must be "m or Dot opposed to the best mterests of the corporanon."

2 The VtrglDJa Draft pemuts mdelDDification for servmg aD employee benefit plan aDd
estabbslles a speaal standard of conduct m subsecnon B The Vsrguua Code does Dot address
tIus Sltuabon.

3 SUbsedlOD D of the Vsrgwa Draft prob.J.blts mdemmflcatloD under this section m connection
WIth a preeeedmg by or m the nght of the corporabon If the director IS adjudged bable to
the corporal1on The VJrg1Dla Code prolublts mdemmf1catlon m such a swt If the dIreCtor
was found hable for Iineghgence or lDJSConduct m the performance of .bJs duty to the
corporatlol1 .,

4 Subsection D 2 of the Vu-guua Draft prohibits mdemmflcaboD under tills secbon whenever the
dIrector was adjudged lUlble on tile basIS that personal benefIt was lDlproperly received by
mm The VJrglIl18 Code does Dot have a comparable proVlSlon

§ 13.1-698. Mandatory mdemnzftcatzon -Unless lImIted by tts art,zcIes of mcorporatzon, Q

corporauon shQ/l mdemnzfy Q dIrector who entIrely prevails tn the defense of any proceedzng to
whIch he was a party because he IS or was a director of the corporatum agamst reasonable
expenses tncurred by hun m connectzon wah the proceedmg
Comment ThIs secnon adopts Model Act § 8.52 WIth mmor changes Vlrguna Code § 13.1-3.1 (c)

IS sumlar, except that the Vuguua Code does not proVlde that the articles of mcorporabon
can IllDlt the appllcab1l1ty of nns prcvssion

§ 131-6!t9 Advance for expenses-A A corporation may pay tOT or reimburse the
reasonable expenses Incurred by a director who IS a party to Q proceeding m advance 01 final
dtsposuton of the proceeding if

1 The director furnishes the corporation a written statement ot his good faIth belief that he
has met the standard of conduct described In § 13 1-697,

2 The director furmshes the corporation a written undertaking, executed personally or on
hIS behalf, to repay the advance zf zt IS ultzmately determtned that he dId not meet the
standard oj conduct, and

55



3 A determmQtlon IS made that the facts then known to those makzng the determmatton
would not preclude lndemnzjzcatlon under this article

B The undertakmg required by paragraph 2 of subsection A of this section shaD be an
unllmzted general obligation of the director but need not be secured and may be accepted
wzthout reference to ftnancIQ/ abtllty to make repayment

C Detemuntlbons and authonzauons of payments under thss section shaD be made In the
manner specifzed In § 131-701
Comment: Model Act § 8.53 IS the source of thJS provision WhIle Vlrguua Code § 131-3..1 (e) IS

smnIar, the Vlrguua Draft makes tae followmg substanbve addltl0DS
1. The VlrgIDla Draft reqwres the director to confum m wntmg Ius bebef that ne has met the

reqwred staDdard of conduct. In addltloD, there must be a determmabon that on the basis of
the fads then known, mdemmflC8tlon would not be precluded

2 The VJrgII1I8 Draft lumts advances to ureasonable expenses"

§ 13 1-700 Court-ordered zndemnzfzcatzon -Unless Izmzted bJ' a corporation's Qrtzcles 01
Incorportlbon, Q dzrector of the corporanon who IS Q party to Q proceedzng may apply for
zndemmficatlon to the court conductmg the proceedmg or seek md.:!mn:ifzetltzon In another court
01 competent Junsdzctzon The court may order mtiemnzjzcatzon. if It determznes-

1 The dIrector IS entitled to mandatory mtiemnrftcatzon under § 13.1-898, tn which case the
court shtzJl tllso order the corporatIon to pay the duectors reasontJble expenses tncurred to
obtam court-ordered tndemnzfzetltzon. or

2. With respect to Q proceedmg by OT In the nght 01 the corporatzon, the director is fmrly
and retlSOnab/y entztled to uu:/emmfieatlon In view of tzIJ the relevant _ even though
he WllS tzd}udged liable, but any zndemnijicatton shall be Ism: -~ to rellSOnable expenses
mcurred.
Comment. nus sectJOD of the Vu-guna Draft was taken from § 8.54 .Jf the Model Act except for

eJJmJaatlon of a proVISIon m the Model Ad that penmts a court to order mdemmficatloD
even thOUgh the d1rectOr has Dot met the mInImum staDdard of conduct set forth m §
13.1-697 VJrg1DIa Code § 13.1-3.1 (b) authonzes a court to order .ndemmf1catlon for expeases
when a director has been adjUdged liable m a denvatlve SUIt. OJlennse this section IS new
to the VJrglDJa Code

§ 13 1-701 Determl1llZtlon and Iluthortztltzon of mdemmfzcatton- A. A corpoTtlbon may not
lndemmfy a dz7ector under § 13 1-697 unless Quthonzed In the speczfic case after a
determmabon has been mtlde that zndemmfzcatzon 01 the dzrectOT IS permzssible In the
cucumsttmces because he has met the standard of conduct set forth 71 § 13.1-697

B. The determination shall be made

J. By the board of dzrectors by a mtZJonty vote of a quorum conszstzng of dzrectors not tlt
the tzme partzes to the proceedzng,

2. If a quorum cannot be obttzmed under paragraph J of thzs subsection, by mtlJonty vote
of Q committee duly designated by the board of directors {tn whzch deszgnatlon directors who
are partzes may partzczpate), conszstuzg solely of two or more dzrectors not at the time parties
to the proceedtng~·

3. By speclQ/ legal counsel

a Selected by the board 01 directors or Us commzttee tn the manner prescribed In
paragraph 1 or 2 oj this subsection; or

b It a quorurn of the board of directors cannot be obtained under paragraph J of this
subsectton and a committee cannot be deszgnated under paragraph ~ of this subsectson, selected
by mtl/orzty vote of the full board of directors, tn which seiecuon directors who are parties may
p~~te,.or

4 . By the. shareholders, but shares owned by or voted under the control of directors who
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are at the time parties to the proceedmg may not be voted on the determmatzon

C Authonzatlon of mdemmhoauon and evaluation as to reasonableness ot expenses shQ// be
made In the same manner as the determmatton that tndemniftcatton 1$ permzsszble, except that
If the determlnatzon IS made by spectal legal counsel, authonzauon ot zndemnzfzcotlon and
evaluation as to reasonableness of expenses shall be made by those entttled under paragraph 3
of subsectzon B of this section to select counsel.
Comment The Vlrglnla Draft adopts § 8.55 of the Model Act WIthout change Vsrgima Code §

13..1-3 1 D IS smular except that
1 The VlrgIma Draft allows the determmatlon of mdemmncancn to be made by an Independent

comnuttee of the board
2 Where the detenmnatlon IS to be made by speCIal legal counsel, tbe VlrgmJ8 Draft specifies

the manner m wluch such cOUDSel IS selected
3 Subsection B .. expressly provrdes that. wbere the determmanon IS made by shareholders,

shares held by directors who are at the time parties to the proceedmg may Dot be voted
4. Subsection C of the VlrglDla Draft IS new

§ 13.J-702 /ndemnzftetlbon of officers, employees and agents -Unless lImited by a
corporation's artICles 01 mcorporauon,

1 An of/icer of the corporatzon IS entztled to mflndatory zndemmfzcQtlon under § 13 1-698.
and IS entztJed to apply for court-ordered tndemmftcatzon under § 131-700, tn each case to the
SQ11le extent as Q dzrector, and

2 The COrporatIon may zndemnzfy and advance expenses under tJus artzcJe to an officer,
employee, or agent 01 the corporanon to the same extent as to a director
Comment: While § 8 56 of the Model Act IS the source of tIus proVlSlo~ tile VJrgIDl8 Draft does

Dot mdude a Model Act proVISIon that pemuts addlboaal mdelDDlf1c:atloD by general or
speafic action of tbe board or by contract Llke the VtrgIIWl Draft, the mdemmfJcaboD
proVISIons of the Vlrguna Code do Dot dlstmgwsh between directors and officers, employees
or agents

§ 13 1-703. Insurance -A corporation may purchtlse and mtll1lttlm UISUTQ1ZCe on behalf 01 an
mdlvzdUlll who IS or was a director, officer, employee, or agent of the corporation; or who,
whrle Q director, officer, employee, or agent of the corporauon, IS or wtlS servmg at the request
01 the C01p01TJtlon Q$ Q dIrector, officer" partner, trustee, employee, or agent of tulother foreIgn
or domestic corpo1TJtzon, partnershzp, Joml venture, trust" employee benefit plan, or other
enterpnse, agamst liability asserted agamst or Incurred by him tn that capacay or anszng from
Ius status tIS a tbrector, officer, employee, or agent, whether or not the corporation would have
power to Indemnify him ogaznst the same lzabzlzty under § 13..1-697 or § 131-698
Comment. 1llIs sectlon of the VtrgIIWl Draft has been taken from § 8.57 of the Model Act

WIthout change. It IS smular to § 13 1-3.1 (g) of the VlrgmIa Code..

§ 131-704. ApplicatIon of article-A. Unless the artzcles of mcorporauon or bylaws provide
otherwise, any authonsatum of mdemnzjicatlon In the artzcles of mcorporabon or bylaws shall
not be deemed to prevent the corporauon from provzdlng the mdemmty permitted or mandated
by this flrtlcle..

B Any corporatum shall have power to mtJke any further lndemmty, zncludzng advance 01
expenses, to any director, officer, employee or agent that may be authonsed by the artzcles of
Incorporation OT any bylaw made by the shareholders Dr any resoiuuon adopted, before or after
the event, by the shareholders, except an mdemnuy agaznst hzs gross neglzgence or wz/lful
misconduct. Unless the artictes of mcorporatton, or any such bylaw or resolution provide
otnerwtse, any determination as to any further tndemnuy shall be made tn accordance WIth
subsection B 01 § 131-701 Each such mdemntty may contmue as to a person who has ceased
to hove the CQpaClty referred to above and may tnure to the benefit 01 the heirs. executors and
tUlmmzstrators 01 such a person
Comment. Subsection A 15 new to the VlrglnJa Code and IS not found m the Model Act
Subsedlon B has been taken from Vlrguna Code § 13.1-3.1 (f) except for the second sentence,

whIch IS new Model Act § 8 58 only allows Indemnlflcatlon as authonzed by arbc1es of
IDcorpora~on, bylaws, contracts and action by directors or shareholders to the extent that
such prOVisIOns are consistent With the Model Act The Model Act also states that any
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proVISIon In the articles of mcorporanon that umits the authonty to Indemmfy sball be
deemed controlhng

A proV1S1oD in the Model Act that proVIdes for relmbur51Dg a director for expenses mcurred as a
WItness has Dot been adopted.

Article 11

Amendment of Artrcles at Incorporation and Bylaws

§ 13 1·705 Authonty to amend artides of mcorporatum -A A corporation may amend Its
articles 01 Incorporation. at any time to add or change a provision that ts required or permitted
In the amcles or to delete a provtsson not requzred tn the artzcles Whether a provtston IS

required or permitted In the artzcles 01 tncorporatum IS determined as of the effective date of
the amendment

B. A shareholder of the corporation does not have Q vested property nght resultzng from
any provtston In the artIcles 01 Incorporation, mcludzng proVlSlO1ZS relatzng to management,
control, caplttll structure, dzvuiend entulement, purpose, or duration of the corporation
Comment nus section adopts Model Act § 10.01 Subsection A IS substantively the same as the

first paragraph of VJrg1D18 Code § 13.1-55 That Code secbOD also CODtams a Don-exclUSlve
bst of amendments a corporation may make m Its articles of mcorporatlon. TbJs bst IS Dot
mcluded m the Vlrguua Draft.

Subsection B IS new to the Vuguua Code

§ 13.1-706 Amendment of artIcles of tncorporauon by dzrectors-UnJess the articles of
mcorpo1Tltlon proVIde otherwzse, a oorporauon's board of dzrectors may adopt one or more
tlmt!ndments to the corporat:01l'S artzcles of maorporatton WIthout shtzreho/der action.

1. To delete the names and addresses of the znztzQ/ dzrectors,

2. To delete the name and cuJdTess of the zmtzal regzstered agent or reczstered office, II a
statement of change IS 011 file WIth the Commzsszon,

3. To cJumge each ISSUed and umssued authonzed share of an outstandmg class mto a
greater number of whole shares t/ the corporation has only shares 01 thtzt cklSs outsttzndmg,

4. To chtmge the corporate name by substztutlng the word "corporation,' lS'mcorporated,"
IS·COmpany , " or 44l,mzted:l " or the tzbbrevuztzon "corp ," "me;" "co" or ~'ltd.," or a sundar word
or tlbbrevratlon tn the name, or by Ilddmg, deletzng, or changmg Q geographIC tZttnbubon for
the name. or

5. To make any other change expressly permuted by tius chapter to be made Without
shtlTeholder Gcbon
Comment: The VIrg1D18 Draft follows § 10 02 of the Model Act but deletes a proVISion allOWIng

the board of directors to extend the duration of the corporatlon If It was mcorporated at a
time wben hrmted duratlon was reqwred by law, as VlrgmJa law bas Dot contamed such a
requirement, There 15 DO comparable proVISion In the VlrgmJa Code

§ 13 1-707 Amendment of artzcles of mcorporatum by directors and shareholders-A A
corporation's board of director» may propose one or more amendments to the arttcies of
zncorporatlon for submzsszon to the shareholders

B. For the amendment to be adopted

1. The board of directors shall recommend the amendment to the shareholders unless the
board of directors determmes that because of conflIct of Interests or other speczal CIrcumstances
zt should make no recommendation and communicates the basts lor Its determmatum to the
shareholders wzth the amendment, and

2. The shareholders entztled to vote on the amendment shall approve the amendment as
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provzded tn subsecuon E of tius section

C The board of directors may condition Its submzssum of the proposed amendment on any
.basss

D The corporauon shtz// notify each shareholder, whether or not entztled to vote, of the
proposed shareholders' meetmg In accordance with § 13 1-658 The notice of meeting shaD also
state that the purpose, or one 01 the purposes, of the meetzng 1$ to consider the proposed
amendment and contain or be accompanied by Q copy of the amendment

E Unless this chapter or the board of directors, acting pursuant to subsection C of thss
section, requires a greater vote, the amendment to be adopted shaD be approved by each
voting group entztled to vote on the proposed amendment by more than two-thirds of aD the
votes entztled to be cast by that 110tmg group The artzcles of mcorporation may provide lor a
gretlter or lesser vote than that provzded for In thIS subsection or a vote by separate votIng
groups so long as the vote proVided for IS not less than Q maionty of aD the votes cast on the
amendment by each votmg group entztled to vote on the transaction at Q meeting at whIch a
quorum of the votzng group ex:zsts

F When an exchange, reckzsstfzetltzon or cJumge of shares IS effected by amendment of the
artlcles of mcorporanon; and a mtltentzl difference m rzgkt results, or the par value of the
shares IS changed or the corporate name IS changed, the actton of the shareholders authorzzzng
the amendment may prescnbe Q tzme after whzch the holders of the old shares shtz/l no longer
be entztled to recezve dzvuJends or to vote or to exerczse any other rzghts as shareholders until
certrfteates representing the old shares are surrendered In exchange lor certrftcales representing
the new shares But upon such surrender tlll dzvzdends not pazd because of tius prmnston shaD
be pard wzthout rnterest.
Comment Subsection A-D of tJus section have been taken from Model Act § 10.03 SubsecboD D

has been mod1f1ed by deletmg a proVJSIOD allowmg the nonce to be accompamed by a
summary of the amendment. The first sentence of subsection E IS from VIrgmJa Code §
13.1-56 C Model Act § 10 03 (e) requires a maJonty of votes cast to approve an amendment,
UIlJess the amendment would create dJsseDters' nghts, m which event approval requires a
maJonty of the votes enbtled to be cast on the amendment The second sentence of
subsed10n E, wbleb would pemut a corporatlon to mclude a proVISIon m Its arbcles of
mcorporatlon to mcrease or decrease the more thaD two-tlurds vote reqwrement, IS new
SUbsed10D F IS taken from VtrgIDla Code § 13.1-19.

The VlrgDUa Draft and VJrgUUa CCKie § 13.1-56 differ m the followmg ways·
1 The Vlrgmla Draft reqwres the board of directors to recommend the amendment to the

shareholders unless the board determmes that. because of speoal orcumstancest DO
recommendation should be made The VJrgUUa Code reqwres tile board of dtreetors to adopt
a resolubOD fmdmg the amendment ID the best mterests of the corporabon.

2 There IS DO proVISIon 1D VIlglDia Code § 13..1-56 SJmJlar to subsection C winch gives the board
fienbility to concbt1oD Its subllUSSlon of an amendment to shareholders OD any baSIS

3 The VlrglD18 Code does Dot reqwre nonce to shareholders who are not entitled to vote on the
proposed amendment.

§ 13 1-708 Voting on amendments by voting groups-A The outstanding shares of a class
are entztled to vote as Q separate voting groUPI if shareholder votzng IS otherwise required by
ttus chapter, on a proposed amendment 01 the artides of tncorporauon if the the amendment
would

1 Increase or decrease the aggregate number of authorized shares of the class,

2 Effect an exchange or reclassifzcatlon of aD or part 01 the shares of the class tnto shares
of another class,

3 Effect- an exchange or reciassftcatton. or create the nght 01 exchange, ot ail or part 01
the shares of another class Into shares of the class,

4 Change the deszgnatlon, nghts, preferences, or ltmttattons of all or part of the shares of
the class, but such class shaD not be entitled to vote as Q separate voting group on an
amendment lncreaszng the number of authonsed shares of Q ..subordinate class solely because
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both such classes vote on some or all matters as a single voting group,

5 Change the sJuzres 01 all or part of the class tnto a drfferent number of shares of the
same class,

6 Create a new class 01 shares. OT change a class wzth subordtnate and zn/enor nghts Into
a class 01 shares, haVIng nghts or preferences wuh respect to dtstnbutzons or to dlSSOlutzon
that are prior, supenor, or substantially equal to the shares of the class, or Increase the nghts,
preferences, or number of authonzed shares of any class havzng nghts or preferences WIth
respect to dzstnbutzons or to dsssolutton that are prior, supenor, or substantzally equal to the
shares of the class

7 In the CflSe of Q class 01 shares wzth preferential nghts, dzVlde the shares mto a series,
deszgnate the series; and determme, or, unless authonty was conferred at the tune the class
lMlS created, Quthonze the board 01 dtrectors to determme, vanattons tn the nghtsl preferences
and l,mltatlons tl1IZong the shares of the respective series,

8 Llmzt or deny an exzstmg preemptive nght of aU or part of the shares of the class, or

9 Cancel or otherwISe affect nghts to dZStnbutlOns or dzVldends that have aceumultzted but
not yet been declared on aO or part of the shares of the class

B II Q pro[JOSed amendmen: would affect a senes of Q class of shares In one or more of
the ways descnbed In subsection A of thss section; the shares of that senes are entztled to vote
as Q separate votzng group on the proposed amendment

C If Q Proposed amendment that entztles two or more senes of shares to vote as separat«
vottng groups under t1us sectzon would affect those two or more senes tn the same or a
substIlntuzlly smuIar way, the shares of all the senes so affected shtzII vote together tIS Q SIngle
vottng group on the proposed amendment.

D. .A cltzss or senes of shares is entztled to the voang nghts granted by this section
although the tlrtzcles of mcorporauon proVIde that the shares are nonvotzng shares
Comment: The virguua Draft follows § 10..04 of the Model Ad WIth modiflcatloDS taken from

VJrgUDa Code § 13.1-57 The proVJS1on ID subsection A .. IS taken from Va. Code § 13.1-57 (f)
Subsection A 6 mocbfles the Model Act to proVIde that the subsection appbes Dot only to the
creatlOD of a new class, but also to a mange In any class that had subordmate ngllts..

The VJrgUDa Draft vanes from VllglD18 Code § 13.1-57 m the foUowmg ways
1 SUbsect10D A 4 proVIdes that any change m the ngllts of a class tnggers a class vote, wlule

VJrgUDa Code § 13.1-57 (d) requires that the change be uadverse" Subsecbon A 4 also
expressly' covers any cbaDge that affects the npts of holders of "all or part of .. the shares
of any c1a!B. ProVISIon for "all or parr' of a class also 15 found m SUbsect10DS A 5, A 6, A 8
and A 9, but is Dot found m the comparable proVlSloDS of VlrgmJa Code § 131..57

2 Subsection C of the VtrgIDla Draft IS new.

§ 13.1-709 Amendment before issuance of shares -It a corporation has not yet ISSUed shares,
Its board 01 dzrectors or mcorpomtors, In the event that there IS no board 01 directors; may
adopt one or more amendments to the corporation's artzcles of mcorporatum ..
Comment. The Virpma Draft follows § 1005 of the Model Act With MlDOr changes It IS smular

to VtrglDJa Code § 13 1·56 (8), but the Vtrglma Draft allows mcorporators to adopt
amendments if shares have not been ISSUed and there IS no board of dlrectors

§ 13 1-710. ArtIcles of amendment -A A corporation amending Its artzcles of Incorporation
shall ftIe WIth the Commission arucies of amendment setting forth

1 The name of the corporation;

2 The text Of each amendment adopted;

3. /f an amendment provzdes lor an exchange, redassftcauon; or canceOatzon of ISSUed
shares, proVlSlons lor Implementzng the amendment zl not eontatned tn the amendment ztself,
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4 The date oj each amendment's adoption,

5 If an amendment was adopted by the incorporators OT board of directors wtthout
shareholder action, a statement to that effect and that shareholder actton was not required,

6 If an amendment was approved by the shareholdersll either:

a A statement that the amendment was adopted by unantmous consent 01 the shareholders,
or

b A statement that the amendment WQS proposed by the board oj directors and submitted
to the shareholders In accordance WIth thss chapter and a statement of.

r1) The deS'lgnatlon~ number of outstandmg shares, and number of votes entztled to be cast
by each votmg group entitled to vote separately on the amendment;

(2) Eaker the total number of votes CClSt fOT and agamst the amendment by each votmg
group entitled to vote separately on the amendment or the total number of undISPuted votes
cast for the amendment by each votmg group and Q statement that the number CQ3t for the
amendment by each voting group was sufftczent fOT approval by thtzt votzng group.

S /1 the Commzsszon ftnds that the artzcles 01 amendment comply wzth the requirements of
law and that all requIred fees have been paul, It shall issue Q certzfzcate 01 amendment
Comment- The source of nus proVISIon m the VJrg1D18 Draft IS Model Act § 1006 WIth mmor

language changes A SIJDilar proVISIon IS found ID VJrglJl18 Code § 13 1·58 The VIrglD18 Code
dltfers from the Vu-guua Draft m the fonowmg ways

1 SubsectloDS A 3, A 5 and A 6a are new
2 SUbsectloD A 6 b (1) prOVIdes that the articles of amendment may state the number of

undJsputed votes and that such Dumber IS sufflaent for approval 1bJs concept IS new
3 The VlrgUUa Draft does Dot mc1ude the requirement m VlrgIDIa Code § 13.1-58 (c) that the

articles set forth the date of the meetmg of the board of dJrectors at wbJch the amendment
was adopted Nor does the Vlrgmla Draft adopt the requirement m VlrgJD18 Code § 13.1-58
(c) that the articles of amendment set forth the date When nonce was given to shareholders
and the fact tbat It was given 1D the manner proVIded for ID the Act. But subsection A 6 (b)
does require certlflcanoD that the amendment was submItted to shareholders lD accordance
WIth tIus article.

§ 13.1-711 Restated articles 01 mcorporatzon -A A corporabon's board of dzrectors may
restate Its articles of zncorporatzon at any tzme WIth or WIthout shareholder acuon

B The restatement may mclude one or more amendments to the artzcles If the restatement
mdudes an amendment requmng shareholder approval, tt shall be adopted as provzded m §
131-707

C If the board of dzrectors submzts Q resttltement for shareholder action, the corporation
shall notify each shareholder, whether or not entitled to vote, 01 the proposed shareholders'
meetIng In accordance wzth § 131-658 The notice shD/l tZlso state that the purpose, or one of
the purposes, of the meeting IS to consuJer the proposed restatement and contain or be
Qccompanied by a copy 01 the restatement that zdentzfzes tmy amendment It would make tn the
articles.

D A corporauon restatmg Its arucies of incorporation shall ftle wzth the Commuszon
arttdes of restatement settzng forth the name of the corporauon and the text 01 the restated
articles of tncorporauon together wtth Q certmcate setting forth

1 'Whether the restatement contams an amendment to the artzdes requmng shareholder
approval ana, -zf It does not, that the board of directors adopted the restatement, or

2 If the restatement contams an amendment to the arucles requtnng shareholder approval,
the Informatzon requzred by § 13 1-710

E If the Commtsston finds that the articies of restatement comply wzth the requirements of
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law and that all required fees have been pazd, tt shaD ISSUe Q cernfzcate of restatement When
the certtttcate 01 restatement IS effectzve the restated arttcies of mcorporatton supersede the
onguuzl articles of mcorporation and all amendments to them.

F The Commission may certify restated arucles of mcorporatton as the arttdes of
mcorporauon currently tn effect wzthout Includzng the certificate znformatzon required by
subsection D ot thzs section
Comment. The Vlrguna Draft adopts § 1007 of the Model Act WIth minor language changes

There IS no comparable statute In the VIrgInia Code

§ 13.1-712 Amendment of artides of tncorporatum pursuant to reorganzzatlon -A A
corporation's articles of mcorporatton may be amended without action by the board of directors
or shareholders to carry out D plan of reorganssauon ordered or decreed by a court of
competent tunsdicuon under federal statute if the artzcles of mcorporatton after amendment
contatn only provusons required or permitted by § 13.1-619

B The mdzVldUQ/. or mtilvzduals deszgnated by the court shall file wzth the CommlSSzon
articles of amendment setting forth

1 The name oj the corporation;

2 The text of each amendment approved by the court;

3 The dtlte of the court's order or decree approvmg the artzcles 01 amendment,

4 The tItle of the reorgamzauon proceedmg In whIch the order or decree was entered, and

5 A sttztement that the court had ,uTUdzctlon of the proceedmg under federal statute

C. 11 the CommlSSlon fmds tIult the Qrtzcles of amendment comply wzth the requzrements oj
law and thtlt all requzred fees have been paul~ It shall tssue a certificate of amendment

D. TIus secnon does not apply after entry of Q fmtzl decree m the reorgtmzzatzon proceedzng
even though the court rettlms ,uTUdlctloTl 01 the proceedmg lor lumted purposes unrelated to
consummtltton of the reorgtmlZtltzon plan
Comment. nus sedlOD IS taken from Model Ad § 10.08 WIth mmor cbaDges and the deleuon of

a proVJSlOD relabDg to dJSSeDters' npts In contrast to the Model Act, the VJrgIIlIa Draft does
Dot proVIde for dJssenterst nghts m connection WIth amendments of the articles of
IDcorporatlon. The VJ.rglIW1 Draft and VJrgUl18 Code § 13.1-61 are pmJJar m substance but
tbe VJrgIDla Code sedlOD IS more detailed. Vuguua Code § 13.1-61 also proVIdes for
organIZIng a corporation for the purpose of managmg properties sold under a deed of trust
or pursuant to Judloal decree

§ 13.1-713. Effect of amendment of arbcles of mcorporatzon.-An _ to articles of
mcorporatzon does not affect a cause of action exzsting agamst or m favor of the eorporatton, a
proceedmg to which the corporation IS Q party, or the exzstmg nghts of persons other than
shQreholders of the corporauon An amendment changmg a corporabon~ name does not aixlte Q

proceedIng brought by or agamst the corporation tn as former name. .
Comment. nus prOVJSlon In the VlrgmJa Draft bas been taken from § 1009 of the Model Act It

IS substantlally the same as Vlrguna Code § 13 1-60.

§ 131-714 Amendment of bylaws by board of dzrectors or shareholders-A A eorporattan's
board of directors may amend or repeal the corporation's bykzws except to the extent that

1 The articles of mcorporation or this chapter reserve tius power exciuszvely to the
shareholders. Dr

2 The shareholders In adoptzng or amendtng particular bylaws provide expressly that the
board of directors may not amend or repeal that bylaw

3 A corporauon's shareholders may amend or repeal the corporatum's bylaws even though
-the bylaws also "may be amended or repealed by Its board of directors
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Comment ThIS proVISIon 1D the VlrgmJa Draft adopts § 1020 of the Model Act WIth mmor
language changes Vtrg1DI8 Coc:le § 13.1-24 IS smular

§ 13.1-715 Byltzw PTOVlSlOns mcreQSlng quorum or voting requIrements for directors -A A
bylaw that fixes a peater quorum or votmg requirement for the board 01 director» may be
amended or repealed

J If ongznQ/ly adopted by the shareholders, only by the shareholders, or

2 11 ongznaJly adopted by the directors; ettber by the shareholders or by the board of
dtreczor»

B A bylaw adopted or amended by the shareholders that fixes a greater quorum or voting
requirement for the board 01 dIrectors may proVIde that tt may be amended or repealed only by
Q specrjzed vote 01 either the shareholders or the board of directors

C Actzon by the board of dIrectors under paragnzph 2 of subsectzon A 01 thzs section to
adopt or flment/ Q bylaw that changes the quorum or votmg requzrement apphcable to meetmgs
01 the board of duectors must meet the quorum Tet[Ul7eme12t tmd be adopted by the vote
reqzured to tllke action under the quorum tmd votmg requirement then m effect.
Comment nus prOV1S1OD fonows § 10.22 of the Model Act except for subsection C In the Mode)

Act any proposal relatmg to a quorum or votmg requirement must meet the eXJStmg or
proposed quorum or votmg reqwrement, whichever IS greater ThIS secbOD IS new to the
VJrglIWl Code

Model Act § 10.21 also proVIdes for adoptlon of a bylaw that mcreases the quorum or vobng
reqUIrement for shareholders That secbon IS Dot adopted ID the VIrglDIa Draft

Artzcle 12

Merger and Share Exchange

§ 13.1-716 Merger-A One or more corporations may merge mto another corporation if the
articles of incorporatIon of etlch of them could ltzwfuJly contom Q/l the corpoTtlte powers and
PUTp08e$ Df Q/l 01 them. The board 0/ dzrectors oj each corporatzon shfl11 adopt and Its
shareholders. if requIred by § 131-718, shaJl approve Q plan of merger

B The plan of merger shDlI set forth.

J. The name of each corporatIon plannmg to merge and the name of the SUrvlVUZg
corporation Into which each other corporation plans to merge,

2. The terms and COnditIOns of the merger, and

3 The manner and baszs 0/ convertmg the shares of each corporation mto shores,
obbgatlons, or other securtttes 01 the SUTVlvmg or any other corporation OT into cash or other
property m whole or part, and the manner and baszs of convertmg nghts to acquire shares of
each corporation mto nghts to acquire shares, oblzgatzons, or other secunttes of the survtvmg
or any other corporatton or into cash or other property In whole or part

C The plan of merger may set forth

1. Amendments to, or Q restatement of, the artzcles of tncorporauon 0/ the survtvtng
corporation; and

-
2 Other provtsums relating to the merger

D Any corporation authonzed by Its articles 01 mcorporatum to engage tn a spectai kmd of
bustness enumerated m § 131-620 may be merged wzth another corporatton authonsed by Its
arttcies 01 tncorporatton to engage In the same special kmd 01 business. whether or not ezther
or both of such corporations are actuaOy engaged In the transaction 01 such business, and the



shareholders oj the corporations parties to the merger may receive shares of a corporation not
authonzed by Its articles of tncorporatton to engage In such speaal kznd 01 bustness
Comment The VlrgllU8 Draft adopts § 11 01 of the Model Act WIth addlDoDS from Vrrgmra Code

§ 13.1-68 to preserve VlrglDla law regardmg mergers of corporations WIth linuted powers and
to prOVIde for mcluslon m the plan of merger of the terms of any conversioa of nghts to
acquire shares of one of the merging corporanons

§ 131·717 Share exchange-A A corporation may acquire all 01 the outstandtng shares 01
one or more classes or senes of another corporation if the board of directors of each
corporatum adopts and Its shareholders, if required by § 13 1-718, approve the exchange

B The plan of share exchange shall set forth

1. The name of the corporation whose shares wzJJ be acquired and the name of the
acqUlnng corporatIon,

2 The terms and condztzons of the exchange,

3 The manner and basts of exchangrng the shares to be acquired for shares, oblzgatlons, or
other secunues of the acquzrmg or any other corporation or tor cash or other property In
whole or part, and the manner and basts of convertmg nghts to acquire shares of the
corporation to be tlcqulred Into nghts to acquzre shares, ObIzgatiOns, Dr other secunues 01 the
tlcqu'rt1l8 or tlny other corporation or mto cash or other property In whole or part

C The plan 01 share exchtmge may set forth other provzszons relatmg to the exchange

D ThIS section does not hmzt the power 01 a corporation to acqutre all or part 01 the
shares of one or more classes OT senes of another corporauon through Q voluntory exchange or
otherwtse.
Comment The V1rgJ.DJa Draft adopts Model Ad § 11 02 WIth an addition from VIrg1DI8 Code §

13.1-69.1 to prOVIde for InclUSIon In the plan of exchange of the terms of any conversion of
ngbts to acquIre sbares of the corporabOD bemgacquJred. There are mmor differences
between the Vlrguwl Draft and V1rglD18 Code § 13.1-691.

§ 13.1-718 Action on plan by shD.reholders-A. After tldoptmg a pltJn of merger or share
exchange, the board 01 dIrectors 01 each corporatzon party to the merger, and the board of
directors 01 the corporauon all of whose DUtstandzng shares of any class or senes wdl be
acquIred In the share exchange, shaD. submzt the plan of merger, except as provuied In

subsectzon G of tius sectton; or share exchange for approvDl by as shareholders

B For a plan. of merger or share exchange to be approved-

1 The board of director» shaD. recommend the plan of merger or share exchange to the
shareholders unless the board of director» determmes that because of confhct of Interests or
other speCloJ circumstances It should make no recommendation and communicates the basts tor
Its determznatzon to the shareholders WIth the plan; and

2. The shareholders shall approve the plan as provzded m subsectzon E of thzs 'section

C The board of directors may condttion Its submzssum of the proposed merger or share
exchange on any basts

D The COrporatIon shall notify each shareholder, whether or not entttled to vote, 01 the
proposed shareholders' meetmg tn accordance WIth § 13 1-658 The notzce shall also state that
the purpose, or one of the purposes, of the meeting IS to conszder the plan of merger or share
exchange and-contazn or be accompanzed by a copy 01 the plan

E Unless thzs chapter or the board of directors, acting pursuant to subsection C of this
sectton; requires Q greater vote, the plan of merger or share exchange to be authonzed shall be
approved by each voting group entitled to vote on the plan by more than .two-thzrds 01 all the
votes entztled to be cast by that voting group The arudes of tncorporation may provtde for a
greater or lesser vote than that provzded for in this subsection or a vote by separate vottng
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groups so long as the vote provzded for IS not less than a matonty of all the votes cast on the
plan by each voting group entztled to vote on the transacuon at a meeting at whzch a quorum
01 the votzng group exists

F Votmg by a class or senes 01 shares as a separate votzng group IS requzred

J On Q plan of merger if the plan contams Q provuton that, if contaIned tn a proposed
amendmen: to articles of mcorporatton, would entitle the cltlSS or senes to vote as Q separate
votzng group on the proposed amendment under § 131..708

2 On a plan 01 share exchange if the shares of such class or senes are to be converted or
exchanged under such plan or 'I the plan contains any proVZSZ07Z which, if contained In a
proposed amendment to artzcles 01 mcorporauon, would entitle the cltzss or senes to vote as Q

septlrtlte votzng group on the proposed amendment under § 13 J-708.

G Actron by the shareholders of the SUTVlVZng corporatzon on a plan of merger IS not
requIred if.

J The artIcles of zncorporatlon of the surwvzng corporatIon wtll not dzffer, except fOT
czmendments enumerated tn § 13 1-706. from Its QnzcJes before the merger,

2 Each sluuehoJder of the SUM1l1llng corporatzon whose shares were outstandzng zmmeduztely
before the effectzve date 01 the merger will hold the same number 01 shares, wtth zdentzCD1
destg1UltIOns. preferences, IzmltabOns. and reIatzve TIghts, zmmedltltely after,

J. The number 01 votzng shares outsttmdmg rmm.eduztely after the merger, plus the number
of votzng slurres zssuable as Q result of the merger, elther by the converszon of secunues zssued
pursutmt to the merger or the exerase oj TIghts and warrants ISSUed pursutmt to the merger,
wdl not exceed by more than twenty percent the tottll numbeT= 01 voting shares of the survzvmg
co1'pOratJon outstandmg zmmedlately before the merger; and

4. The number of partzczpatzng snares outstandmg zmmedzately after the merger, plus the
number 01 panZClfJtltmg shares tsSUDble as a result of the merger, ezther by the converszon of
secuntres ISSUed pursutmt to the merger or the exerase of nghts and warnmts zssued PUTSUtlIZt
to the 1IZer6er, wzlJ not exceed by more thtm twenty percent the tottll number 01 partzClfJQtzng
sJuzTes outstandmg unmedzately before the merger

H As used In subsection G 01 thzs secuon:

J "PtUtICzpatlng shares" means shares that entztle thezr holders to pczrtzczpate wzthout
/zmlttltzon tn dzstnbunons.

2. ··Votzng shares" means shares that entitle thezr holders to vote uncondztzonalIy tn
electrons 01 dzrectors

1 Any plan of merger or share exchange may contam a pTOVlSlon that the board 01
director» 01 each corporatum party to the merger or share exchange may amend the plan at
any time pnor to ZSSUtlIIce of the certrftcate of merger or shtue exchange An amendmen: 11UZde
subsequent to the submzsszon 01 the plan to the shareholders 01 Qny corporatton party to the
merger or share exchange shaD not

1 Alter OT change the amount or land of shares, securuies; cash, property or nghts to be
received tn exchange tor or on conversion of aD or any of the shares 01 any class or series 01
such COrporatzon,

2 Alter pT change any of the terms and condutons of the plan if such alteratIon or chonge
would adversely affect the shares of any class or senes of such corporation, or

3 Alter or change any term 01 the arttdes of mcorporatton of any eorporauon whose
shareholders must approve the plan of merger or share exchange

/1 articles of merger or share exchange already have been filed wzth the Commission,



amended articles of merger or share exchange shall be ftJed wzth the Commission prior to the
effective date of the certtftcate of merger or share exchange

J Unless Q plan of merger or share exchange prohibits abandonment at the merger or share
exchange wzthout shareholder approval, after the merger or share exchange has been
authonzed, and at any tzme prior to issuance of the certificate of merger or share exchange,
the merger or share exchange may be abandoned, subtect to any con.tractual rights, wzthout
further shareholder action, m accordance with the procedure set forth tn the plan or, if none IS

set forth, In the manner determined by the board of directors of each corporation party to the
merger or share exchange Written notice 01 abandonment must be ftled WIth the Commission
pnor to the effectzve date of the certificate of merger or share exchange
Comment nus secbon IS taken from Model Act § 11.03 WIth the follOWIng language changes
1 Subsectlon E has been changed to require approval of more than two-thlrds of the shares

entitled to vote on any plan of merger or share exchange rather thaD a maJonty of the
shares enbUed to vote as set forth ID the Model Act The second sentence of subsection a
wlllch woUld penmt a corporation to IDclude a provision m Its artldes of mcorporatJon to
aVOid the more than two-tb1rds vote requirement, IS new

2 The VIrgUUa Draft reqmres that a copy of the plan accompany the nonce to saarenolders,
wlUle the Model Act permits the use of a summary of tile plan

3 Subsection F 2 has been mocbfJed to conform to the VIrglD18 Code.
4 Subsection I IS new It has been taken from section 250 of the Delaware corporabon law
5. Subsection J bas been mod1f1ed to make It clear that a plan of merger or share exchange can

prob1blt abandonment WIthout shareholder approval
The VJrg11U8 Draft dIffers from the Vtrg1DI8 Code m the followmg ways
1 SubsectloDS B 1, C, G. B and I are new
2 Subsection E states that the A~ the artlcles of lDcorporatlon or the board may provide for a

greater shareholder votmg reqmrement and the artlcles of mcorporaboD may prOVIde for a
lesler votmg reqUIrement. Under V1rgJDI8 Code § 131-33 a greater votmg reqwrement can be
proVIded tor m the arbcles of lDcorporatloD

3 TIle proVJSlOD In VJrgU118 Code § 13.1·70 reducIng the class vote reqwred to approve a plan of
merger to a sunple JDaJonty If the Secuntles and Exchange CommJSS1on exerCISeS. Junsdld10n
over the proxy statement has Dot been adopted

§ 13 1-719 Merger of subszdzary -A. A domestzc or forezgn corporation ownmg at least
nznety percent of the outstandzng shares of each class of Q subsztluzry eorporauon may merge
the subsuIzary mto Itself wzthout approval of the shareholders of the parent or subsulzary

B The board 01 directors of the parent shaD adopt a pian of merger that sets forth:

1 The names of the parent and subszdzary, and

2 The manner and basts of converting the shares of the subszdlQT)J mto shares, oblzgatzons,
or other seeuruies of the parent or any other corporation or znto cash or other property tn
whole or pan, and the manner and basts of convertmg rzghts to aoqutre shores, obhganons or
other secunues of the subSldzary into nghts to acquire shares, oblzgatzons or other secunttes of
the part!1Zt or any other corporauon or tnto CflSh or other property tn whole or part

C. The parent shail mazl a copy of the plan of merger to each shareholder of the subSidiary
who does not wazve the mazllng requirement In wntzng

D The articles of tncorporatton of the parent shall not be altered or amended by a merger
pursuant to this section, except for amendments enumerated In § 131-706

E Two or more substdtanes may be merged into the parent pursuant to this section
Comment Subsections A.c of tbJs secnon have been taken from § 11 04 of the Model Act and

subsect1oDS.. D and E have been taken from Vlrguua Code § 13.1-76 The VlrgJDJ8 Draft
modifies the Model Act as follows

1 SUbsection B 2 has been changed to mclude any conversion of nghts to acquire shares,
obllgaboDS or other secunnes of the SUbsidIarY

2. The proV1S1on In subsection C allowmg the parent to send a summary Instead of a copy of the
plan of merger to the shareholders of the SUbsIdiary has been deleted

3.. SUbsect10D D of Model Act· § 11 04 has been deleted Under that subsection arncles of merger
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could Dot be fIled WIth the COmmJSSlOD untIl 30 dayS after the copy of tile plan had been
maJled to the shareholders ThIS proVlSlOD allowed shareholders to effect dlSSeDters' ngbts. It
IS DO longer required ID VIew of changes made m Arbcle 14 on cbssenters' nghts See §§
13.1-732 B, 13.1-734, 13.1-735 and 13.1-737 and accompanYIng commentary. Vlrguua Code §
131·76 preserved these nghts by alloWIng a shareholder to demand fair value Wlthm 25 days
after nouce of the merger

The VlrglDJa Draft applies to domestic or foreIgn parent corperanons wmle VlrglDla Code §
131-76 only applIes to domestic parent corporations nus change W1l1 pemut a short form
merger of a VIrglI118 SUbsld1ary Into a foreIgn parent If permitted by the laws of the state of
JDcorporatlon of the parent The Vlrglma Draft also dIffers from VlrgJDJa Code § 13.1-76 In
that It allows shareholders of tbe SUbsIdIary to W8Jve tneir ngbt to receive a copy of the
plan

§ 13.1-720 Artzcles of merger OT share exchange-A. After a plan of merger or share
exchange IS approved by the shareholders, or adopted by the board of dzrectors if sJuzrehoJder
approvtli 1$ not Tequlred~ the survzvmg or Qcqulnng corporation shaO fzJe wzth the Commission
artIcles of merger or share exchange settmg forth

J The pllUl of merger or share exchange,

2 1/ shareholder approval was not requrred, a statement to that effect;

3 If approvtll 01 the shareholders of one or more corporauons party to the merger or share
exchan6e was requzred, WIth respect to each such corporatzon, ezther

tZ A statement that the amendment was adopted by the unanimous consent of the
sharehold~ or

b A statement that the plan was submztted to the shareholders by the board of director» tn

accordance With thzs chapter, and a statement of

(J) The deszgna.tzon, number of outsttmdzng shares, and number of votes entztled to be cast
by each votIng group entztled to vote separately on the ptan; and

(2) EIther the total number of votes cas: jor and agamst the plan by each votmg group
entztled to vote separately on the plan or the tottll number of undlSfJuted votes cast for the
plan separately by each votzng group and Q statement that the number cast for the plan by
each votmg group was sufjiClent for approval by that voting group

B 11 the Commtsston finds that the tlrlzdes of merger or share exchange comply With the
ref/Ulrements 01 law and that aD requzred fees have been~ zt shall ISSUe a certljieate 01
merger Dr share exchange

C In the case 01 Q merger pursuant to § J3.J-719~ the certifzcate 01 merger shall not be
deemed Q part oj the articles 01 mcorporauon
Comment Subsection A IS taken from Model Act § 11 05 except that subsection A 3 bas been

modified to proVIde for unammous CODSeDt of shareholders and to reqwre eernneanon that
the plan was subll11tted to Shareholders In accordance With tbJs Act SUbseCtlODS B and C
have been taken from § 131-72 of the VlrglD18 Code WIule the requirements for articles of
merger and share excnange are simnar to the Vlrguna Code, the dISClosure requirements ID
the Vlrglma Draft are less detailed

§ 131-721 Effect of merger or share exchange-A When a merger takes effect

J Every _other corporation party to the merger merges into the survtvtng corporation and
the separate existence 01 every corporation except the survtvtng corporation ceases,

2 .The tztle to all real estate and other property owned by each corporation party to the
merger is vested In the survtvmg corporation WIthout reversion or impairment,

3 The surviving corporation has all llabzlztles of each corporation party to the merger,



4 A proceedzng pending by or agaznst any corporation party to the merger may be
contznued as if the merger dId not occur or the survtvmg corporation may be substuuted In the
proceedIng for the corporation whose existence ceased;

5 The artIcles of tncorporatton of the survtvtng corporation are amended to the extent
provuJed tn the plan of merger; and

6. The former holders of the shares of every corporation party to the merger are entztled
only to the nghts proVIded tn the artzcles of merger or to thetr nghts under ATtzcle 15 (§
13.1-729 et seq) of thzs chapter

B When Q share exchtmge takes effect, the shares of each acquired corporation are
exchanged as provuJed In the plan, and the former holders of the shares are entztled only to
the exchange nghts proVided In the artzcles of share exchange or to their nghts under Artzcle
15 (§ 13 1-729 et seqJ of thzs chapter

C When tl converslon, exchange, reclasszftcatzon or chtmge of shares IS effected by merger
or share exchange, whether the resultzng shares are snares 01 the some or any other
corportlb.on. and Q matentll difference In nght results. or the par value of the shores IS changed
Dr the corporate name IS changed, the action ot the shareholders authorzzmg the merger or
share exchtmge may prescribe a tune after which the holders of the old shares shall 11.0 longer
be entztled to recewe diVIdends or to vote or to exercise any other nghts as shareholders untzl
cmr/Ict:ltes retJ1'e8tmtIng the old shares are surrendered m exchange for certzftcates representing
the new shares. But upon such surrender alI dzvulends not paul because of tIus provzston shall
be paid Wlthout mterest
Comment. The source of this proVISIon IS Model Act § 1106 except for subsection C which IS

taken from VirgmJa Code § 13.1-19 A SlD11lar proVISIon IS found ID VJrg1D18 Code § 13.1·7~
but the VJrgUUa Draft IS less detaJled

§ 13.1-722. Merger or share exchange WIth forezgn corporatzon -..4 One or more forezgn
corportlbons may merge or enter mto a share exchange wzth one or more domestzc
corportltlO1l$ if·

1. In a merger, the merger IS pemutted by the law 01 the sttzte or country under whose law
each fonngn corponztlon IS mcorporated and each forezgn corporatzon complzes wzth thtzt ltzw In
t!/fectmg the l1UIrger,

2. In tl share exchfUl6e~ the corporatzon whose shares wzI/ be acquzred IS Q domestzc
corporatzon, whether or n.ot Q share exchange IS pemtztted by the lflw of the state or country
under whose klw the tlCqUII7ng corporatzon IS Incorporated,

3 The lorezgn corporotlon comphes WIth § 13.1-723 if It IS the SUTVlvmg corporQtzon of the
merger or acquzring corporauon 01 the share excha1Zge~ and

4 Each domestzc corporation complies WIth the apphcable proVlSlOns of §§ J3.1-716 through
13.1-719 tmd the survtvmg corporatzon 01 the merger or acquznng corporation of the share
exchtmge complzes WIth § 131-720

C. Upon a mergers to.kzng effect, the SUTVlvmg foreign corporatlon tn the merger, and, upon
Q share exchtl1'Zge.»s ttzkmg effect tn which the plan 01 share exchange places the responszbzllty
lor dISSenters' nghts on the acqulnng corporatton, the acquzrmg jorezgn corporation m the share
exchtmge, each IS deemed

J To apporn~ the clerk ot the Commission as Its agent tOT service of process m a
proceedmg to enforce any obhganon or the rzghts of dzssentmg shareholders of each domestic
corporation party to the merger or share exchange, and

2 To agree ~hat It WIll promptly pay to the dzssen.tmg shareholders of each domesttc
corporauon party to the merger or share exchange the amount, if any, to whzch they are
enbtled under AlTzcle 15 (§ 13.1-729 et seq.) 01 this chapter

C. T/us sectIon does not lmut the power of a forezgn corporauon to acquire aD or part of



the shares of one or more classes or senes of a domesttc corporation through Q voluntary
exchange or otherwise

D No corporation that ts required by law to be a domestic corporation, may? by merger,
cease to be Q domestic corporation, but every such corporation, even though a corporation of
some other state, the United States or another country, shall also be Q domestic corporation of
this Commonwealth
Comment suesecnons A-C have been taken from Model Act § 11.07 SubsectIon A 4 haS been

changed to require the SUrvIVIng or acqumng corporanon to nte articles of merger or share
exChange even If It IS a foreign corporabon Subsection B has been modifIed to conform to
the proVISIOns of Artlcle 15 relatIng to dissenters' nghts In snare exchanges subsection D IS
taken from VIrginia Code § 13.1-71 Differences between the VlrgmJa Code and the VlrgJD18
Draft are mmor

Note that the Model Act and the VJ.rg1Il18 Draft do not recogmze the concept of a consolldallon
Therefore, VtrglD.18 Code § 13.1-69 and all other references to consol1datlon have been
elmunated The Model Act and the VlrgJIll8 Draft do not provide for a merger between a
busmess trust and a corporation see Vtrglma Code § 13.1-76 1

Artzcle 13

Sale of Assets

§ 13.1-723 Sale of assets tn regular course of busmess and mortgage of assets-A. A
corporatzon may seD, lease, exchtmge, or otherwtse dispose of all, OT substantlaDy all of tts
property In the usual and regular course 01 busmess, or mortgage, pledge, or dedzcate to the
repayment of mdebtedness, whether wah or WIthout recourse, or otherwise encumber any or Q//
of Its P1"Operty whether or not tn the usual and regular course 01 busmess on the terms and
condItIOns tmd for the conszderation determzned by the board of dzrectors

B Unless the artzcles 01 tncorporatton require it, approval by the shareholders of Q

tnmsactzon descnbed tn subsection A of tius sectton ts not requIred
Comment. nus section has been taken from Model Act § 1201 except for e1lmlDabon of a

proVJS10n that would pemut tile board of directors to authonze a transfer of substaDtlally all
of the assets to a wholly owned subsunary even though the transfer IS Dot m the ordInarY
course of business

The Vtrguna Draft pemnts the board of directors to authonze any mortgage or pledge of all of
the corporabOD'S assets even If not m the regular course of busmess, whIle VlrgmJ8 Code §
13.1-77 reqwres shareholder approval unless the transaction IS for the purpose of borroWIng
money

§ 13.1-724 Stzle of assezs other than in regular course 01 buszness-A A corporation may
sell, lease, exchange, or otherwtse dzspose of all, or substantzQ//y aO~ of Its property, otherwise
than In the usual and regular course of busmess, on the terms and condutons and tor the
conszderatzon determined by the corporatton's board of directors, if the board 01 directors
adopts and Its shareholders approve the proposed transaction

B For a transaction to be authorised

1 The board of directors shall submit the proposed transaction to the shareholders wttlt Its
recommendation unless the board of directors determines that because of conflict of Interests or
other spec:al circumstances It should make no recommendation and communicates the baszs tOT

Its determlnatzon to the shareholders wzth the submission at the proposed transaction, and

2 The -shareholders entttled to vote shall approve the transaction as provided tn subsection
E of this section

C The board 01 directors may condttum Its submission of the proposed transaction on any
basts

D The corporatton shall notify each shareholder, whether or not entitled to vote, of the



proposed shareholders' meeting In accordance wuh § 131-658 The notice shaU also state that
the purpose, or one of the purposes, of the meeting IS to consider the sale, lease, exchange, or
other dzsposzt,on of aU, or substantzally aU~ the property of the corporatum and contain or be
accompanied by Q copy of the agreement pursuant to whIch the transaction wz// be effected

E Unless the board 01 dtrectors, actmg pursuant to subsection C 01 ttus sectton, requires Q

greater vote, the transaction to be authorized shall be approved by the holders of more than
two-thzrds 01 tzll the votes entztled to be cast on the transaction The artzcles of mcorporatton
may provuJe fOT Q greater or lesser vote than that provided for tn thzs subsection or Q vote by
separate votmg groups so long as the vote provzded tOT IS not less than Q mDJOnty of aU the
votes cast on the transactton by each voting group entztled to vote on the transaction at Q

meetmg at wh:ch a quorum of the voting group exists.

F Unless the partzes to the transaction have agreed otherwise, after Q saie, lease, exchtznge,
or other dzsposztJon of property IS Quthonzed, the transaction TIZlZy be abandoned, sub/eet to any
contnlctUQ/ nghts, wzthout furiher shareholder action tn accordance WIth the procedure set forth
tn the resolutIon proposmg the transaction or, If none IS set forth., m the manner detemuned by
the board 01 directors

G A transacbon thtzt constitutes a d18tnbutzon IS govemed by § 13.1-653 and not by thss
sectzon

H Notwzthstandmg any other proVlSlon of thzs section, no corporatzon orgamzed to conduct
the bUSIness of Q railroad or other publIC servtoe or a bonkmg busmess, or a savmgs and loan
llS8OCItltlon, an mdu.stnD/ Ioan tlSSOCllltlon or a credzt U1UDn may sell, lease or exchange zts
propertzes fOT the conduct of such buszness In thzs Commonwealth except to a corporatzon of
thu Commonwetllth orgtllUZed lor the same purpose or tn the case of a bank to a savzncs tuUi
loan tlSSOCUZtzon or Q corporabon 01 the Unzted States, and tn the case of Q savmgs and loan
tl8SOCUIbon to Q btmk or Q oorporauon of the Umted States
Comment. 11us secbOD bas been taken from Model Ad § 12.02 With the addlt10D of subsection

B~ wlllch '!as been taken from VIrgUlia Code § 13.1-77, and WIth the foUowmg cIW1geS
1. The Phrase _·copy of the agreement pursuant to winch tile traDsactlon Wl11 be effected" baS

been substituted m subsection D for the phrase a'descnptlon of the traDsadlolL"
2. The fJrst sentence of SUbsed10D E bas been modIfJed to require tbe approval of more thaD.

two-tlurds of all the votes entitled to be cast rather thaD a ma)onty as reqwred by the
Model Act. The second sentence of SUbsect10D ~ which pemnts a corporatlon to mclude 10

Its articles of mcorporatloD a proVJSion to change the more than two-thlrds vote requirement,
is new

3. SUbsectJ.OD F bas been d1aDged to make clear that the parties to a sale or other dJspos1tIOD
caD contract away the authonty to abandon the sale or other dJspoSltlOD WIthout shareb.older
approval.

11us sectlon IS sunilar to VJrg11U8 Code § 13.1-77 except that (1) the Vu-guna Code does Dot
penmt a corporabOD to lower the more than two-tlurds vote requirement In Its articles of
mcorporatlo~ and (u) tile autbonzatlon for a bank to acquire assets of a savmgs and loan
8SSOCUlbon and VIce versa IS new.

Artzcle 14

Afftlzated Transactions

§ 13 1-725 Deftnztlons-FOT purposes of this artzcle

An uaftzilaten means a person that dIrectly, or Indzrectly through one or more
Intermedzanes, controls, IS controOed by, or IS under common control wzth the person spectfted

An '4afftJlated transaction" means any 01 the foOowmg transactums

J• ..4ny merger of the corporation or any DIlts subszdzanes wzth any Interested shareholder,

2. Any share exchange pursuant to § 131-717 of this Act in whzch any interested



s/uzreholder acquires one or more classes or series of voting shares of the corporation or any of
Its subszdlDnes;

3 Except for transactions tn the ordinary course ot bustness, (I) any sale, lease, exchange,
mortgage, pledge, transfer or other dtsposuson (tn one transaction or Q senes of transactions
dunng any twelve-month period) to or wzth any interested shareholder 01 any assets of the
corporation or of any of Its subsuuanes havmg an aggregate ftur market value In excess of five
percent of the corporanon's consolidated assets as of the date of the most recently avazIable
fmancza/ statements, or (IZ) any guaranty by the corporation or any of Its subssdtanes (In one
transacuon or a senes of transactions during any twelve-month penod) of indebtedness of any
Interested shareholder tn an amount m excess of five percent of the eorporatton's consolidated
assets as of the date 01 the most recently Qvazlable financza/ statements,

4 The sale or other dtsposttum by the corporation or any of tts subsidtanes to an interested
shareholder (tn one transaction or a senes of transactions durzng any twelve-month penod) of
any votmg shares of the corporation or any of Its subsuizones havzng an aggregate fatr market
value In excess of five percent of the aggregate jalT market value of oJl outstandmg voting
shares of the corporation as 01 the determination date except pursuant to Q share dzvtdend or
the exercise of nghts or wan-ants dIStributed or offered on a basts affording substtmtzaUy
proportionate treatment to all holders of the same class or senes of votzng shares;

5 The dISSOlution 01 the corporation zf proposed by or on behalf of an mterested
shareholder, or

6 Any reclasstftcatlon of securutes, Includzng any reverse stock $pM, or rectqJztalzzatzon 01
the corporatzon, or any merger of the corporation wzth any of Its subsuizanes or any
dzstnbutlon or other transaction, whether or not wzth or mto or otherwzse znvo/vzng on
znterested shareholder, whzch has the effect, dzrectly or zndzrectly (zn one trtmsDctzon or Q senes
of transactiOns dunng any twelve-month penod), of mcretzsing by more than five percent the.
percenttlge of the outstandzng votzng shares of the corporauon or any of us subsuizanes
benejiclaOy owned by any mterested shareholder who has not been an znterested shareholder tOT
at JeDSt five years before the date 01 such transactIon.

The "announcement date'" means the date 01 the first genertli pub/IC announcement of the
proposed affilzated transacuon or 01 the mtenbon to propose an affiJuzled transaction or the
date on which the proposed affthated transaction or the mtenuon to propose an afftlztlted
transacuon IS first communzcated generally to shareholders of ~ the corporatzon, whzchever is
earlzer

An "associate' means as to any spectftced person:

J .Any entity~ other than the corporation and any of us subsuiltlne5, of whIch suck person
IS an officer, dzrector" or general partner or IS the benejzezQ/ owner of ten percent or more of
the votzng shares.

2. Any trust or other eszate In whzch such person bas a substantuzl benejzCZQ/ mterest or as
to which such person serves as trustee or m a sunzlar ftduczory CtlpClClty, and .

3. Any relatlve or spouse of such person, or any rekztlve of such spouse, who has the same
home as such person or who IS QTl officer or dzrector of the corporauon or any of Its tl/ft/IQtes

A person IS deemed to be Q ICbeneftcza/ owner' of votmg shares as to whzch such person
and such person's afIzIlates and associates, zndzvzdually or tn the aggregate, have or shore
dIrectly, or Indirectly through any contract, a1TQngement, understandmg~ relationshIp, or
otherwzse

1 VotIng power. which tndudes the power to vote or to dzrect the votmg or the voting
shares;

2 Investment power, whzch tndudes the power to dispose or to direct the dzsposztzon of the
voting shares. or
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J The 71ght to acquire votmg power or Investment power, whether such nght IS exerczstzble
ImmedlQtely or only after the passage of time, pursuant to any contract, arrangement, or
understanding, upon the exerctse of conversion nghts, exchange TIghts, warrants, or options, or
otherwzse, proVided, that m no case shall a director of the corporation be deemed to be the
beneftcztd owner of votzng shtzres beneftczaIIy owned by another dzrector 01 the corporation
solely by rellSDn of acttons undertaken by such persons In thetr capacity as dzrectors 01 the
corporation

f·Contro[" means the possesszon, directly or zndzrectly, through the ownership of votmg
secuntze8, by cDntract, arrangement, understanding, relatlonshzp or otherwise, of the power to
duect or cause the direction of the management and pollaes 0/ a person The beneftclQ/
ownersJup of twenty percent or more of a corporation's votzng shares shaD be deemed to
constitute control

The "determmauon daten means the date on which an mterested shareholder became an
Interested shareholder

Unless otherwzse speczfted In the articles of tncorporatton znltuzI1y ftled wztk the Commzsszon,
a 4Cdzsuzterested dlrectorll means as to any particular mterested shareholder (I) any member of
the botlrd of directors 01 the corporation who was a member of the board of director» before
the later of January 1, 1985, and the determmatton date and, (u) any member of the board of
directors 01 the corporauon who was recommended for election by, or was eJected to ftlI a
VQCtlncy and recezved the tzffzrmatzve vote of, Q matonty of the dzsuzterested dzrectors then on
the botlrd

J In the case of shares, the hzghest closmg sole pnce of Q share quoted dunng the
thuty-day perzod unmedlately precedmg the date III question on the composzte tape lor shares
lISted on the New York Stock Exchange~ or, if such shares QTe not quoted on the composzte
tape on the New York Stock Exchange or, if such shares are not lISted on such exchange, on
the pnnClptli United States secunues exchange regzstered under the Secuntzes Exchange Act of
1934 on which such shtlres are lzsted, or, if such shares are not lzsted on any such exchange,
the hzghest closurg bul quotanon With respect to a share dunng the thzrty-day period precedmg
the date In questzon on the NatJontzl Assoczatzon 01 Secuntzes Dealers, Inc autonuzted
quotQtzons system or tmy szmzltu system then m general use, or, if no such quotatzons are
tlWlllable, the tau market value of a shiJ.re on the date tn questzon as determmed by a matonty
of the dlSl1lterested d,recto~· and

2 In the case of property other than cash or shares, the fazr market value of such property
on the date m quesuon as determmed by a mDJonty of the dzsmterested director»

.An ··znterested shtlreholder'~ means any person that IS the ben.ejiclQ/ owner of more than ten
percent of the outsttmdmg votlng shares of the corporation; however, the term 44znterested
shtlTehoider' shtlll not mdude the corporation or any of Its subszdzanes, any SQvutgs, employee
stock ownershzp, or other employee beneftt plan of the corporatton or any of Its subsu:ilanes~ or
any fidUCIary WI~h respect to any such pltm when actzng tn such CIlfJaczty. For the purpose 01
determlnmg whe~her Q person IS an Interested shtzreholder, the number of voting shares deemed
to be oUtsttmdmg shaD mclude shares deemed owned by the mterested shareholder through
applicatIon of paragraph 3 under the defmitlon of "benefzcztd owner' but shaD not tndud« any
other votzng shares that may be zssuable pursuant to any contract, arrangement, or
understandmg, upon the exercise of conversion nghts, exchange nghts, warrants, or options, or
otherwzse

As to any C07pOTQtlon, usubsldzary" means any other corporation of which It owns, dIrectly
or mdlrectly, Q MClJOnty of the votzng shares

"Valuauon date" means, If the afftlzated transaction ts voted upon by shareholders, the day
before the date of the vote of shareholders or, 11_ the affiliated transaction IS not voted upon by
shareholders, the date of the consummation of the transaction

··Votmg shares" means the outstandmg shares of aD classes or senes of the corporation
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entitled to vote generally In the election 01 directors
Comment ThIS entIre article IS new to the VlrgJDJa Code There IS DO similar arncie In the

Model Ac~ but several states have adopted SlD111ar proV1S1oDS to protect nuDonty
sharebolders In transactions InvolVIng the corporanon and a potentlally dommant shareholder

§ 131-726 Votzng requirements for affilIated transactions; determmattons by dzsmterested
dZTectorS-A Except as provided tn § 13 J-727 and notwtthstandmg the provisions of subsection
A oj § 13 1-638, tn adduion to any afftrmattve vote required by any other section 01 this Act or
by the articles of Incorporation, an affilzated transaction shall be approved by the affzrmattve
vote of the holders of two-thirds 01 the voting shares other than shares benefiCIaRy owned by
the Interested shareholder

B A majonty of the dtsmterested directors shall have the power to determme for the
purposes of this article

1 Whether a person IS an Interested shareholder.

2 The number of voang shares beneftclCllly owned by any person,

3 Whether a person IS an affillQte or associate of another;

4 Whether the securtttes to be issued or transferred by the corporation or any of tts
subszdzanes to any mterested shareholder have an aggregate fair market value equal to or
greczter than five percent of the aggregate faIT market value of all 01 the outstandzng votIng
shares of the corporation or any of Its substdsanes as of the determmatton date, and

5 Whether the assets or amount 01 zndebtedness guanznteed that may be the subJect of any
aftzllated transacuon constitutes more tJuzn five percent of the consolzdated assets of the
corporatIon

§ 13 )-727 ExceptiOns to speCIal wang requuements-The votzng requirements set forth tn
subsection A of § 131-726 do not apply to a particular affilzoted transaction If aD of the
COndZtlOns speczjied In anyone of the followmg subsecttons are met

1 The afftlzated transaction has been approved by Q mQJonty of the dzsmterested dzrectors,

2 The corporation has not had more than 300 shareholders of record at any time dunng
the three years precedmg the announcement date,

3 The Interested shareholder has been the benefzClai owner of at least ezghty percent of the
corporQtzon·s outstandmg votzng shares for at least ftve years precedzng the announcement date.

4 The Interested shareholder IS the beneftczaJ owner of at least nmety percent of the
outstondzng votuzg shares of the corporauon, exdustve of shares acquired dzrectly from the
corporatzon tn Q transacuon not approved by a maionty 01 the dzsznterested dzrectors,

5 The corporation IS an Investment company regzstered under the Investment Company Act
of J940. OT

6 In the afftlzated transaction consuieratton wdl be pazd to the holders of each class or
senes of votzng shares and all of the followzng condittons wzlJ be met

a The aggregate amount of the cash and the ftur market value as of the valuation dote of
conslderQt,on other than cash to be received per share by holders 01 each class or senes of
voting shares In such affilzQted transaction IS at least equal to the hzghest of the !oOowlng

(1) If applzcable, the highest per share pnce, Includzng any brokerage commzsszons, transfer
taxes, and so/,ettlng dealers' fees paid by the Interested shareholder for any shares of such class
or series acqUIred by It (I) wtthm the two-year period immediately preceding the announcement
date or (Ii) tn the transection zn which zt became an interested shareholder, whichever ts htghe~

(2) The fair market value per share of such class or senes on the announcement date or on



the determination date, whichever IS hIgher,

(3) If applicable. the price per share equal to the fatr market value per share of such class
or series determIned pursuant to paragraph 6c(2) of this subsection, multtphed by the ratio of (z)
the hIghest per share price mcludlng any brokerage commisstons, transfer taxes, and sollcztzng
dealers' fees, paid by the tnterested shareholder lOT any shares 01 such class or senes acquired
by It wuhm the two-year penod ImmedlQtely preceding the announcement date to (II) the ftur
market value per share of such class or senes on the first day In such two-year period on
which the znterested shareholder acquired any shares of such class or senes. and

(4) If applicable, the highest preferenua; amount, zt any, per share to whzch the holders of
such class or senes are entztled tn the event of any voluntary or Involuntary dlSSolutzon of the
corporatum,

b The conssaerauon to be received by holders of outstanding shares shaD be in cash or in
the same form as the Interested shareholder has previously paid fOT shares 01 the same class or
senes and if the tnterested shareholder has paid for shares wzth varytng forms of constderatton.
the form 01 the constderatton Wl1l be ezther cash or the form used to acquIre the largest
number of shares of such class OT series preVIOusly acquIred by the znteTested sharehold~

c Dunng such portion of the three-year penod preceding the announcement date that such
znterested sho"e'-"lder has been Q'7. rnterested shareholder. except as approved by a maionty of
the dzsmterested dlTectors

(J) There shall have been no jazlure to dec/are and pay at the regular date therefor any fuU
penodzc dIVIdends. whether or not eumulanve, on any OutstandIng shares of the eorporatum;

(2) There shall have been (z) 110 reduction m the a7l1UUl1 rate of dzvzdends paid on any class
or senes of lIOtmg shares, except as necessary to reflect any subdZVlSlon of the class or series,
and (If) an increase In such annual rate of dzvufends as necessary to reflect any reclassrfteatlon,
L"'Zdudlng any reverse stock spIlt. recapztaizzatzon, reorganzzatlon, OT sznular transaction which
has the effect of reducmg the number of outstandmg shares of the class or senes, and

(3) Such mterested shareholder shall not have become the beneftCllZl owner of any addztzonaJ
voting shares except as part 01 the transacuon which results tn such mterested sJuzreholder
!:Jecomzng an Interested shareholder,

d Dunng such portzon of the three-year penod preceding the announcement date that such
mterested shareholder has been an Interested shareholder, except as approved by a malorzty of
the dzsznterested dzrectors, such Interested shareholder shall not have received the benefit,
dzrectly or zndzrectly (except proportionately as Q shareholder). of any loans, advances,
guarantees. pledges, or other ftnan.cuzl asszstance or any tax credzts OT other tax advantages
proVIded by the corporation, whether m annapauon 01 or In connecuon wzth such afft/zated
transacuon or otherwise, and

e Except as otherwzse approved by a mD.Jonty of the dzsmterested dzrectors, Q proxy or
znformatlon statement descnbzng the affibated transaction and complyzng WIth the requirements
of the Secuntzes Exchange Act oj 1934 and the rules and regulations thereunder (or any
subsequent proVISIons replaczng such Act, rules, OT reguIatzons) lS mazJed to holders of voting
shares of the corporation at least twenty-five days before the consummation of such afft/lated
rnzTtSQctlon, whether or not such proxy or miormatton statement IS required to be mazled
pursuant to such Act, rules, regulatiOns, or subsequent proVZSlORS.

§ 13.1-728 ApplIcation of artlcle-A The provisions of thts artzde shall not apply to any
corporation that adopts an amendment 01 Its artzcles of mcarporatton stating that this article
shoJ/ not apply to the corporation In addition to any requirements of this chapter and the
arttcies of moorporauon. any such amendment must be approved by the affirmative vote of the
holders of two-thirds of the voting shares other than shares beneficIally owned by any Interested
shareholder.

B Any corporauon that has amended Its articles of moorporatton pursuant to this section
may elect to be bound by the PTOVZSlOns of thzs article by adopting an amendment ot zts
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articles 01 moorporation that repeals the angznal amendment In addmon to any requirements
of this Aat and the articles of tncorporatton, any such amendment sholl be approved by the
afftrmatzve vote 01 the holders of two-thirds of the voting shares other than shares benefiCially
owned by Qny Interested shareholder

Article 15

Dtssenters' Rights

§ 13.1-729 Defuuttons-un this arttcte

"Corporation" means the ISSuer of the shares held by a dissenter before the corporate
Dctlon, except that (I) wah respect to Q merger~ "corporauon" means the survtvmg corporation
by merger of that ISSUer, and (II) WIth respect to a share exchange, "corporation" means the
acqulnng corporation by share exchange, rather than the tssuer, if the plan of share exchange
places the responszbzlzty lor dissenters' rights on the acqulnng corporation

·'Dzssenter" means a shareholder who Z$ entztled to dzssent from corporate aetion under §
131-730 and who exerases that nght when and In the manner requITed by §§ 13.1-732 through
131-739

·'Fau value, " WIth respect to a dzssen.ters shares, means the value of the shDres
unmedltltely before the effectuQtzon 01 the corporate actzon to whzch the dzssen.ter obJects,
excludzng any appreczatlon or depreCltltlon In anuctpatton of the corporate acuon unless
excluszon would be mequltab/e.

"Interest" means mteres: from the effectzve date of the corporate acuon untzl the date of
payment. at the Qverage rate cu"ently paul by the corporauon on Its pnnCl[JQl bank loans or,
if none, at Q rate that IS talr and equItable under o/l the cnxumstances.

"Record shareholder' means the person m whose name ShaTes are regzstered In the records
01 Q corporatzon or the beneftCltll owner 01 shares to the extent 01 the nghts granted by Q

nommee certzjzcate on file wzth Q corporatzon

··BeneftclQ/ shareholder' means the person who IS Q benefzClll1 owner 01 shares held by Q

nominee as the record shareholder

··ShDreholder7 means the record shtzreho/der or the benefiCIal shtzreho/der
Comment nus secbOD IS taken from Model Act § 13.01 Wltb a cbaDge m the deflmtloD of

·'corporaboD" to pemut a plan of share exchange to place respoDSlbility for dJsseIlters' ngllts
on the acqumng corporatlon. The VIfgIDIa Code does Dot contam a separate secbon for
defimboDS relating to clIssenters' ngllts VirgmIa Code §§ 13.1-75 (8) (n) and 13..1-18 (8) do
proVIde that the term •• faIr value" excludes "any appreoaboD or depreoation solely in
anuopation of the proposed corporate acnon," Also, Vu-guua Code §§ 13.1-75 (f) and 13.1-78
(I) give the arcwt court JunsdJcbon to render JUdgment agamst a corporation for the
"amount of such fair value as of the day pnor to the date on wbleb the vote approVIng [the
corporate traDsacbOD] was taken .,

VlrglDJa Code §§ 13.1-75 (f) and 131-78 (f) authonze the mdUSloD of "an allowance for Interest
at such rate as the court may fmd to be f81r and eqmtable m all the CIrcumstances from
the date on Whleb the vote was taken on the proposed corporate action to the date of
payment."

The VlrglD1a Draft defmes the term ccsbarebolder" to include a beneftcl8J owner of shares held
by a DOIDlDee In the VlrgJn18 Code clIssenters' nghts are aV81lable only to shareholders of
record.

§ J3 J-730 RIght to dzssent -A A shareholder IS entztled to dzssent tromp and obtam
payment of the lazr value 01 hIS shares tn the event of, any of the follOWing corporate acuons

J Consummation 01 Q plan 01 merger to whIch the corporation IS a party (I) if shareholder
approval IS required for the merger by § 13.1-718 or the artzcles oj mcorporauon and the
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shareholder IS entztled to vote on the merger or [n) zf the oorporatton is Q subsidIary tho.t IS
merged wzth Its parent under § 13.1-719,

2 Consummatzon of Q plan of share exchange to which the corporation IS a party as the
corporauon whose shares wzll be acquired, if the shareholder IS entztled to vote on the plan;

3 Consummation 01 a sale or exchange of all~ or substantially all, of the property of the
corporation other than m the usual and regular course of busmess, if the shareholder ts entztled
to vote on the sole Dr exchange, mcludlng a sale tn dtssoluuon, but not IncludIng Q sale
pursuant to court order or a sale for cash pursuant to a plan by which all or substantzally all
of the net proceeds of the sale wzII be dtstrtbuted to the shareholders within one year after the
date of sale,

4 Any COrporate action taken pursuant to a shareholder vote to the extent the artzcles of
Incorporation, byltzw$, or a resoluuon of the board of duectors provides that voting or
nonvotzng shareholders are entztled to dISSent and obtain payment for thetr shares

B A shareholder entztled to dzssent and obtain payment for his shares under this arttcle
may not challenge the corporate action creatzng his entitlement unless the actxon IS unlawful or
fraudulent wzth respect to the shareholder or the corporation

C. Notwzthstandzng any other provtston of this article, WIth respect to a plan 01 merger or
share exchange or Q sale or exchange of property there shall be no nght of dtssen: zn favor 01
holders 01 shares of any class or series whzch, at the record date fixed to determine the
s1ulreholders entztled to receive notice of and to vote at the meetmg at whzch the plan of
merger or share exchange or the sale or exchange of property IS to be acted on, were (I) listed
on Q ntltzontll secunttes exchange or (u) held by at least 2,000 record shareholders:. unless tn
either case.

J The arbcJes of incorporation of the corporation ISSUing such shares provzde otherwise,

2 The holde,.s of the class or senes are required under the pian of merger or share
excJumge or the agreement for the sale or exchange oj property to accept for such shares
tmythz1Zg except.

a Cash,

b Shares or shares and cash In lieu 0; fractional shares of the survzvuzg or acqulnng
corporauon or of any other corporation which. at the record date fixed to determme the
shareholders entztled to recetve nouce of and to vote at the meetIng at whzch the plan of
merger or share exchange IS to be acted on, were ezther Izsted subJect to notice of ZSSU/l1Zce on
Q TlQtlOnal securities exchange or held of record by at least 2,000 record shareJzolders~ or

c A combmatlon of CflSh and shares as set forth In paragraphs 2tz and 2b of tius
subsectum; or

3 The transactzon to be voted on IS an uaffilzated transaction" as defined tn § 13.1-725
-

D. The rzght of a dzssentlng shareholder to obtain payment of the fair value of ius shares
shall terminate upon the occurrence of anyone of the followmg events

J The proposed corporate action IS abandoned or rescinded,

2 .it court haVIng tunsdictton permanently entoms or sets aszde the corporate action, or

3 Hzs d~a1Zd tor payment IS WIthdrawn wzth the written consent 01 the corporation
Comment ThIS seenen follows Model Act § 1302 WIth the deletion of a provision In the Model

Act that creates dISSenters' npts for any amendment of the articles of mcorporanon that
matenally and adversely affects the nghts of the dissenter, and WIth the addmon of
subsections C and D suesecnon C IS snnnar to a provision In VlrglD18 Code §§ 13 1-75 and
13 1-78, but !be VlrglnIa Code does not elmunate dJSSenters' ngllts for the holders of publIcly
traded snares If -the consideranon that the shareholders Will receive Includes cash (other
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than cash In lieu of fractional shares) Subsection C IS new Subsection D IS snnnar to
VlrgllUa Code §§ 131-75(g) and 13 )-78(&)

In addition to the changes m subsect.ton C described m the precedmg paragraph, the Vtrguua
Draft cbtfers from VlrgmJ.a Code §§ 13 1·75 and 13 1-78 as fonows:

1 Subsection A3 prOVIdes that dISSenters' ngllts apply to a sale m dJssolutlo~ but do Dot apply
to a sale pursuant to court order or a sale for cash pursuant to a plan by which all or
substantially all of the net proceeds of the sale W1ll be distributed to the shareholders Wlthm
one year after the date of sale Under the VlrgJD18 Code shareholders have d.lsseDters' nghts
m any sale of substantJ.ally all of the assets not m the usual and regular course of busmess,
but do Dot have such nghts In a d1sso1utJon of the corporatJoD

2 In subsect10n A4 the Vlrglm& Draft permIts expaDSlon of dissenters' ngllts as expressly
prOVIded for ID the articles of mcorporatloll, bylaws or by board resoluboD

3 Subsection B IS new. nus subsection makes clear that dissenters' npts are m heu of other
nlbts the shareholder D1Jght have except Where fraud or J.1legal conduct IS mvolved

§ 131-731 Dissent by nommees and benefiCial owners-A. A record shtzreholder may tJSSeTt
dusenters' nghts as to fewer than all the sluzres regzstered tn his name only if he dzssents wzth

. respect to all shares beneficIally owned by tmy one person and notrftes the corporauon tn
wntz"6 01 the 1ZQme and address 01 each person on whose behDlf he asserts dzssenlers' nghts
The nghts oj a ptlrtzQ/ dzssenter under thzs subsectzon are detemuned tIS if the shares as to
whzch he dzssents and hIS other shares were regzstered In the nQmes of different shareholders

B A benejiczaI shareholder may assert dzssentersl 7'lghts as to shares held on his behalf only
if·

1. He submits to the corporation the record shQrehoJdrs wntten consent to the dzssent not
IDler than the ttme the beneftClal shareholder tZSSerts dzssenters l nghts, and

2. He does so wzth respect to all shares of whzch he IS the benefiCIal shareholder Dr over
which he has power to dIrect the vote "
Comment- 1b.Js sed10D was taken from Model Act § 13.03.
The V1rglDla Code lumts dJsseDters' ngbts to sbareholdelS of record Vaguna Code §§ 13.1-75(c)

(i) (B) and 13 1-78(c) (1) (8) proVIde tbat a sharebolder may exerCISe Ius dissenter's npts
WIth respect to less thaD an shares held by hun.

§ 13.1·732. Notice of dzssenters nghts.-A If proposed corpo7tlte actzon CTeatmg dzssenters~
nghts under § 13.1-730 IS sub1lUtted to a vote at Q shareholders' meetzng, the meeang nonce
shall state that shareholders are or mtly be entztled to tlssert dzssenters' nghts under t1us article
tlIId be accomptDUed by Q copy of tJus artzc/e.

B. 1/ corporate actzon creatmg dzssenters' rzghts under § 13.1-730 IS taken wzthout Q vote 01
shareholders, the corpomuon; dunng the ten-day perzod after the ef!ectulltzon 01 such corporate
actzon. shtzll notify m wntmg all record shareholders entitled to assert dissenters' nghts tJuzt the
action was taken and send them the dzssentersl nonce descnbed In § 13.1-734
Comment: nus seenoa was taken from Model Act § 13.20, with the addition in subseCtIon B of

the reqUIrement that the corporaboD give the reqUJS1te Donee WJthm 10 days after the
effectuaboD of the corporate aenon,

Wb.1Ie SUbsect.tOD B IS new to the VlrglIWl Code, Vuguua Code § 13.1-76, whJch appbes to a
subsidiary merger where DO shareholder vote IS reqwred, does prOVIde that a mmonty
sharebolder may demand the faIr value of bJs shares WIthIn 25 days after the plan of
merger IS mmled to Ilua

§ 13.1-733. Notice 01 Intent to demand ptlyment-A 1/ proposed corporate action creattng
dlSSlmters' rzghts under § 13.1-730 IS submztted to Q vote at a shareholders' meetmg~ (l

shareholder who 'WIShes to assert dissenter»' nghts (z) shaD delzver to the corporotzon before the
vote IS to.k!m wntten nouce of his mtent to demand paymen: fOT Jus shares if the proposed
acuon IS effectuated and (II) shaD not vote such shares tn favor of the proposed acuon

B A shareholder who does not satzsfy the requirements 01 subsectton A of thss section is

not entztled to payment lor Jus shares under this artide
Comment.", The source of tlus prOVISIon IS Model Act § 13 21
The V1JglDIa Code makes tbe nonce by the shareholder effeet1ve only If Jt JS received by the
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corporation pnor to the shareholder vote or IS maned Dot less than five days pnor to the
date on whIch the vote IS taken

§ 13 1-734 Dzssenters' notice -A If proposed corporate action. creatzng dzssenters# rzghts
under § 131-730 IS authonzed at a shareholders' meettng, the corporation, dzmng the ten-day
penod after the effectuatzon of such corporate action, shaD deliver a dzssenters' notice In
wntlng to all shareholders who satzs/zed the requirements of § 131-733

B The dzssenters' notice shall

1 State where the payment demand shall be sent and where and when certsftcates for
certzfzeated shares shall be deposzte~

2 Inform holders of uncertzftcated shares to what extent transfer of the shares wzll be
restncted after the payment demand IS received,

3 Supply a form for demandmg payment that mcludes the date of the /trst announcement
to news meduz or to shareholders of the terms of the proposed corporate acuon and requires
thtzt the person assertzng dISSenters' nghts certzty whether or not he acquzred benejzCltzl
owners1up of the shares before or after that date,

4 Set Q date by which the corporauon must receive the payment demand, whzch dtlte may
not be fewer than thirty nOT more than szxty days after the date of deJn;ery of the dzssenters'
nonce, and

5 Be llCcommptmled by a copy of tIus Qrtzcle
Comment nus sed10D was taken from Model Act § 13.22, WIth some mocliflcatJon. Model Act §

13.22(a) reqw.res the corporanon to notlfy shareholders foUowmg shareholder authonzabOD of
the corporate action creatIDg dJsseDters' nghts. In the Vugama Draft the ccrporanon's
obligation to proVIde notice IS triggered when the corporate adlOD gaVJDg nse to dJsseDters'
ngllts takes effect. The corporanon then bas 10 days m wluch to meet this reqwrement..

Under tile Vlrguua Code the corporatlon IS required to send a wntten aenee WltIlJD ten days
after tile JSSUaDce of a certmcate of merger or share excbaDge, or WIthin ten days after the
date OD winch a sale or excbange IS effected The nonce must state that the sbareholder IS
entitled to receive payment of the fair value of Ius shares and tbat he should sublDlt Ius
sIlare certiflcates for DOtatJOI1 The shareholder bas fifteen days from the malhDg of the
notice m which to respond. The corporatlon then must Dote on the certificates that demand
bas heeD made and return them to the shareholder. The COrporabOD IS reqwred to mall to
each dlSSeDtmg shareholder an offer to pay for the shareholder's shares at a spec1fled pnce
Wltbm the same bme mterval required for It to send the above descnbed aonee to the
shareholder

§ 13.1-735 Duty to demand payment.-A A shareholder sent Q dzssenters' nonce descnbed In
§ 131-734 shall demand payment, certzjy that he acquzred benefiCZQ/ owners1up of the sktlres
before or after the dflte required to be set forth In the dzssenters' nonce pursuont to paragraph
3 of subsectlon B of § 13.1-734, and, In the case of certzjictlted sJuzres, deposzt hzs certzftcates In

accordance wzth the terms of the nonce
.

B The shareholder who depOSIts hts shares pursuant to subsectzon. A of this section retains
all other nghts of a shtlreholder except to the extent tha: these nghts are canceBed Dr modzfted
by the ttlkzTlg 01 the proposed corporate acuon

C A shareholder who does not demand payment and depoSIt hzs share certztzcates where
requl1"ed, each by the date set tn the dissenters' notice, ts not entztled to payment for hzs shares
under tius article
Comment The source of tIus proV1Sl0D IS Model Act § 13.23. Under Vlrguna Code §§ 131-75 and

131·78 the -Shareholder IS required to subDllt hIS cernneates or lose the ngbt to dJsseDt
Subseenon (a) contemplates that cernncates WIll be retained by the corporation, wlnle
VIrglDIa Code §§ 131-75(c) (11) and 13.1-78(c) (0) require the corporanon to Dote the
demand for payment on the cerb.flcates and return them to the sharebolder

§ 13.1-736 Share restnctlons-A The corporation may restnct the transfer of uncertz/zcated
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shares from the date the demand for their payment is received

B The person lor whom dzssenters' nghts are asserted as to uncerttftcated shares retains all
other nghts of a shareholder except to the extent that these rights are cancelled or modified by
the takmg of the proposed corporate action
Comment ThIS prOV1S1on was taken from Model Act § 1324 WIth minor changes The VIrginIa

Code IS snnuar except that VIrginIa Code §§ 13.1-75(c) (m) and 13 1-78(c) (IU) do not appear
to give the corporation the nght to restnct the transfer of uncertmcated shares

§ 13 1-737 Payment -A Except as provtded In § 13.1-738, wtthm thirty days after receipt of
a payment demand made pursuant to § 13.1-735, the corporation shall pay the dissenter the
amount the corporation estimates to be the fair value 0/ hIS shares, plus aCC1U8d mteres: The
obIlgaton of the corporation under this paragraph may be enforced (I) by the ctrcutt court In

the City or county where the corporation's pnnczpaI office IS located, or, zl none tn tius
Commonwealth, where Its regzstered office IS located or (lz) at the election of any dzssenter
reszdlng or having Its pnnczpal office tn the Commonwealth, by the ClTcuzt court m the City or
county where the dISSenter Teszdes or has Its pnnczpal office The court shall dzspose 01 the
compltzmt on an expedited basis

B The payment shDJl be tlccompamed by

J. The corporation's baltznce sheet as of the end of a ftscal year ending not more than
szxteen months before the effecbve date of the corporate action creatzng dzssenteTs' nghts~ an
income sttltement fOT that year, a statement of changes In shareholders' equzty for that year,
and the ltltest tlvazlable mtenm financzal statements, if any~

2 An ezplantlbon of how the corporation estzmated the tau value of the shDres and 01 how
the mteTest WtU clllcultzted,

3 A statement of the dzssenters' nght to demmuJ payment under § J3.J-73~ and

4 A copy of thss article
Comment Model Act § 13.25 IS the source of tbJs proYJSlOD Subsection A bas been modIfied to

make this section coDS1Stent WIth the bmmg chaDges made m § 13.1-734 The last two
sentences In subsection A are new to the Model Act and have beeD added to prOVIde
shareholders WJtb an enforcement mechanism 1D the event tbat a corporation falls to make
tile reqUIred payment

Subsection Bl has been changed to require a balance sheet as of a year endmg not more tban
16 months pnor to the effecbve date of the corporate acnoa, rather thaD 16 montbs before
the date of payment

In View of changes made m thIS section of the VlrgJD18 Draft and m § 13.1...734, Model Act §
13.26 IS DO longer necessary and has been deleted. Under § 13.26 of tile Model Act
corporatloDS are allOWed a 6o-day time penod In whIch to make payment to dJssenters
Accordmg to the comment accompanymg § 13.26, this proVJSIOD was desIgned to allow for
delays In effectuatmg the corporate action glVIng nse to dJsseDters' nghts At the end of tIJJS
tune penod, If payment has Dot been made the Model Act reqwres the corporatloD to return
to the shareholder ius deposIted cernncates

Under VlrgJDJa Code §§ 13 1-75(d) and 13.1-78(d) a corporabon IS required to mall each
dlSSeDtmg sharebolder a wntten offer to pay a pnce determmed by the corporation m good
f81th to be the f81f value of the shareholder's shares The offer must be accompamed by a
balance sheet of the corporanon as of the latest avaUable date and not more than twelve
months pnor to the maklDg of such offer, and a profit and l~ statement for the
twelve-month penod ended on the date of the balance sheet

§ 13 1-738 A.jter-acquzred shares-A A corporation may eJect to wzthhold payment required
by § 131·737 from a dissenter unless he was the beneftcJ01 owner of the shares on the date 0/
the first publication by news media or the first announcement to shareholders generally,
whIchever IS earlier. of the terms 0/ the proposed corporate action; as set forth tn the
dissenters' nottce

B. To the extent the corporation elects to wzthhold payment under subsection A of thss
section, after takzng the proposed corporate action, It shall esttmate the fatr value of the shares,



plus accrued lnterestl and shaD offer to pay this amount to each dissenter who agrees to accept
It In full satzsfacbon 0/ hIS demand. The corporation shaII send WIth Its offer an explanatzon of
how It estzmated the fasr value 01 the shares and 01 how the interest was calculated, and Q

statement of the dtssenter's nght to demand payment under § 13.1-739
Comment The SOurce of thIS pr0VJS10n 15 Model Act § 13.27 There IS DO comparable proVlSloD

In the V!rgama Code

§ 13.1-739 Procedure if shtlreholder dzssatzsjied WIth payment or offer.-A A dISSenter may
notify the COrpo1fltlon m wntzng of hIS own estzmate of the tau value of Ius shtlres and amount
0/ interest due, and demand payment of hIS estzmate (less any payment under § 131-737), or
reteot the cOnJOratlon's offer under § 13.1-738 and demand payment of the ftur value of his
shares and znterest due. if the dzsserzter bebeves that the amount paw under § 13.1-737 or
offered under § 13.1-738 IS less than the ftur vDlue of Ius shtlres or that the mterest due is
mcorrecuy calculated

B A dlSSen.ter WDlveS hzs rzght to demand payment under thzs section unless he notzfzes the
corpoTtlbon 01 hIS demand In wntzng under subsectzon A 01 tius seetlan ."",tthm thuty days after
the corporation 11IQ(Je or offered payment lor Ius shores.
Comment. ThIS section has been taken from Model Act § 13.28t and IS new to the VllgUWl Code

Subsecboc A2 has been deleted to make this section coDSJStent WIth tile delebon of Mode)
Act § 13.26 and changes made 1D § 13.1-737.

Under the VtrglD18. Code the shareholder IS given the OptlOD of acceptmg or reJectulg the offer
made by tbe corporation. If the parbes do Dot agree, the next step under the VllgUWl Code
IS for the eorporabon to file a bill of complamt ID the CIrCUIt court to have the fair value of
the dJssenter's shares determmed.

§ 13.1-740 Court action -A If Q dBmtmd for payment under § 13 1-739 remains unsettled,
the corporation sJuzJ1 commence Q proceedmg wzt1un szxty days tJfter recezvzng the payment
demtlnd and pentlon the ClTCUlt court m the city OT county descnbed m subsection B of thss
sectlon to detennme the faIr value of the shares tlnd accrued Interest. If the corporation does
not commence the proceedmg WIthin the su:ty-dtzy ptmot/, It shall pay each dzssenter whose
demtlnti remains unsettled the amount demanded

B The corporation shtdl commence the proceedmg In the ctty or county where Its pnnczptZl
office IS 10000000, or, if none m tJus Commomvea1th!l where Its regzstered office IS located. 11 the
corporatlon l$ a forezgn corporation WIthout a regzstered office In t1us CommonwetZlth, It shaD
commence the proceedmg In the CIty or county In tJus Commonwealth where the regzsterd
office 01 the domestzc corporatron merged WIth or whose shares were flCtlUl11Jd by the forezgn
corporauon WQS 1000000d.

C The corporation shtllI make Q/l dzssenters, whether or not reszdents of thzs
Commonwealth, Whose demands remam unsettled partze8 to the proceedmg as m an actzon
agamst their sha,.es and Q/l parties shall be served with a copy of the petuton Nonreszdents
may be served by regzstered or certzfied medI or by pubbctltzon as proVIded by lrlw

D The C01pO'Vtlon may lom_ as Q party to the proceedmg any shDreho/der who clazms to be
a dISSenter but Who has not, In the optnson of the corporation, complzed WIth the provisions 01
this article If the court determines that such shareholder has not complied wzth the proVISIons
of thzs article, he shall be dzsmzssed as a party.

E The /unsdzctzon of the court m wluch the proceedmg IS commenced under subsection B
of this section is plenary and exdustve The court may appotn: one or more persons as
tlfJprazsers to receive evuJence and recommend Q deCZSlon on the quesuon of fair value. The
appraisers have the powers descnbed tn the order tlfJpomtmg them, or tn any amendment to tt
The dissenters are entitled to the same discovery nghts as parties l1Z other czvd proceedmgs

F Etzch dzssenter made a ptlrty to the proceedmg IS entttled to JUdgment (z) for the amount,
zf any, by whzch ~he court fmds the falr value of hIS shares, plus mterest, exceeds the amount
pazd by the corporatIon or (It) for the fazr value, plus accrued mterest, 01 his after-acqulTed
shares for whIch ~he corporation elected to wzthhold payment under § 131-738
Comment ThIS sectlon has been taken from Model Act § 13.30 WIth the addltloD of subsection D

taken from the VlrgJD18 Code. It dIffers from VIrgJDia Code §§ 131-75(0 and 13.1-78(f) m
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the foUowmg ways
1 Under the Vlrglma Code the corporation IS given the respoDSlbl1Jty to pennon the court to

determIne the fair value of the shares at ISSUe Wlthm 60 days of reeerving a wntten demand
from a d1ssentmg shareholder. U the corporation falls to mstltute the court proceed1ng "any
dJssentmg shareholder may do so m the name of such corporation."

2 SUbsedlon E 15 new except for the second sentence

§ 131-741 Court costs and counseljees-A. The court In an apprazsa/ procedlng commenced
under § 131-740 shtzII determme tlll costs of the proceedmg, mcludmg the reasonable
compensatzon and expenses of apprazsers appointed by the court. The court shtz/l assess the
costs agaznst the corporation, except that the court may assess costs agaznst all or some of the
dzssenters, In amounts the court finds equztDble, to the extent the court finds the dzssenters dld
not act In good faith In demandmg payment under § 13.1-739

B The court may also tlSSeSS the reasonable fees and expenses of experts, excludmg those
01 COunsel, for the respectzve parties, m amounts the court finds equzttlble·

J Agcunst the corporauon and In favor of any 07 tlll dzssenters if the court finds the
corporation dId not substantltllly comply WIth the requsremems of §§ 13.1-732 through 131 -739,
or

2 AgaInSt ather the corporation or Q d'lSSlmter, In favor of ll1ly other party, zf the court
/mds thtlt the party agamst whom the lees and expenses are assessed du/ not act m good faith

. WIth respect to the nghls provzded by tJus artzcle

C 1/ the court ftnds that the servzces of counsel for any d'lSSlmter were of substtmtzal
benefit to other dzssenters szmzkuly sztuIzted, the court may award to these counsel reasonable
fees to be paul out of the amounss tlWtZrded the dzssenters who were benefited

D In Q proceedmg commenced under subsectzon ..4 01 § 13.1-737 the court shDO tzSSeSS the
costs agaznst the corportltzo~ except thtzt the court may assess costs agaznst Q// or some 0/ the
dzssenters who are paTtIes to the proceetluzg, m amounts the court finds equztDble, to the eztent
the court finds tJuzt such paTbes did not act m good !tnth In mstztutin6 the proceedmg
Comment. nus secbOD bas been taken from Model Ad: § 13.31 WIth cbaDges to prolnblt

ass s ment of coUDSeI fees and WIth the adcbbon of subsection D.
The VJrg1IUa Draft differs from Vupua Code §§ 13.1-75(f) and 13.1-78(1) m tile foUowmg ways
1. Subsection Bl penmts the court to assess fees and ezpeases agaInst the corporation If the

corporabon cUd Dot substantially comply With the reqwrements of §§ 131·732 through
13.1...739 The VtrglD18 Code pemnts such an assessment. uc1udIDg coUDSeI fees, If tile court
determmes that the fmr value of the sbares matenally exceeds the amount wlucb the
corporation offered to pay tberefor.

2. SUbsecbODS C and D are new to the VIrgUUa Code.

ArtIcle 16

Dzssolutton.

§ 13.J-742. DissolutIon by directors and sJuzreholders-A A corporation's board of duectors
may propose dlSSOlutzon fOT submission to the sJuzreholders

B For Q propostl! to dzssolve to be adopted

J The board of dtrectors shaD recommend dzssolutlon to the shareholders unless the board
01 dIrectors determmes that because of confbct of mterests or other specltll circumstances It
should make no recommendation and commumcates the basts tOT Its determmatzon to the
shQrehold~·and

- 2. The shareholders entztled to vote shaD approve the propostzl to dzsso/ve as provuJed In

subsechon E 01 thIS sectzon
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C The board 01 dtrectors may condtuon Its submission 0/ the proposal lor dtssolutum on
any btlszs

D The oorporauon shQ// notzfy each shareholder whether or not entztled to vote. of the
proposed shareholders' meeting In accordance wIth § 13 1-658 The nottce shaD also state tha:
the purpose, or one of the purposes, 0/ the meeting IS to consider dlSSOlvzng the corporation

E Unless the botlrd of dzrectors, acting pursuant to subsection C of thzs section. requires Q

gretlter vote, dl88Oiutlon to be lluthonzed must be approved by the holders of more than
two-thlrds 01 tl1l votes entztled to be cast on the proposal to dl880lve The articles of
incorporation may proVIde for a greater or lesser vote than that proVided for tn thss subsection
or a vote by separate voting groups so long as the vote provzded for IS not less than a
mCl/onty 01 tl1l the votes cast on the proposed dtssolution by each votzng group enntled to vote
on the transaction at a meeting at whIch Q quorum of the voting group exists
Comment ThIS seenee follows § 1402 of tbe Model Act except for subsection E The Model Act

only requires approval by the holders of a maJonty of the votes enbtled to be cast In
contrast, Vlrglll18 Code § 13.1-81(c) requires an afflrmabve vote of more than two-tb.lrds of
the votes entitled to be cast The second sentence of subsectlon E, wb.1cb would penmt a
corporabOD to melude a prOVISion m Its arbcles of mcorporatJoD to change the two-thIrds
vote requJrement, IS new.

The Vlrgul1a Draft contains the follOWIng proVlSIODS not found m VlrglDl8 Code § 131-81
1 The excepboD m subseCtion Bl to the reqwrement that the board recommend dlSSOlutlon,
2. SUbsed10D C, and
3 The proVlSlon ID subsecboD E allOWIng a corporation to IDclude m Its articles of IDcorporatlon

a cbaDge m the voung reqwrement for dJSSOlubon

§ 13.1-743 Artzcles of dl88Olutzon -A At any time after dzssolutlon IS authonzed, the
corporatIon may dzsso/ve by ftbng WIth the Commissum arttdes of dzssolutlon setting forth

J The name 01 the corporation,

2 The date dzssoJutlon was authonzed,

3 Ezther (I) Q statement that dzssolutzon was Quthonzed by unanimous consent of the
shareholders, or (II) a statement that the proposed dlSSOlutzon was submItted to the shareholders
by the board 01 directors m accordance WIth thss chapter, and a statement of

Q The deszgnatlon, number of outsttl1ldzng shares, and number of votes entItled to be cast
by each voting group entztled to vote separately on dusolunon; and

b £lther the total number 0/ votes cast for and agamst dzssolutlon by each votzng group
entitled to vote separQ,tely on dISSolution or the tota; number 01 undISPuted votes cast for
dl8SO/utlon separately by each votzng group and a statement that the number cast fOT

dl8SOlutlon by each voting group WQS sufftczent for approval by that votIng group

B 11 the Commzsszon ftnds tJuzt the articles 01 dissolution comply wzth the requirements of
law and that the corporation has paid tl1l fees and taxes Imposed by laws admaustered by the
CommISSIon, tt shall ISSUe Q. certrftcate of dzssolutlon ..

C A corporation IS dzsso/ved upon the effectzve date ot the certzficate of dzssolutzon
Comment- nus seenon was taken from Model Act § 1403 except for subSectIon A3 and

SUbsectlOD B Subsection A3 bas been modifIed to require cernncanon that dJSSOlu1lon was
submitted to shareholders m accordance WIth tills Act and to proVIde for conflrmabon of the
vote by separate voung groups, SInce the articles of mcorporabon may conditlon dI$Olunon
on approval of separate voung groups Subsection B follows the VIrglD18 Code

The VlrgJDJa Draft and the Vlrg1D18 Code dIffer SIgnifIcantly m what they perceive to be the
effect of flhng articles of dJSSOlutlon Under the Vlrglllla Draft, articles of dlSSOlutlon may be
filed at any time after dJSSOlubon IS authonzed Distribution of the corporation's assets takes
place after the dJSSOlutlon IS effective The corporate existence ceases when all assets have
been dJStnbuted and the CommISSion has ISSued a cernncate of termmanon of corporate
eXIStence see VIrglnla Draft §§ 13 1·745 and 13 1-751 Under the VJrglDI8 Code flhng of the
arncles of dISSOlution IS a final step to be taken only after ·'all assets of the corporanon



have been dlStnbuted to Its creditors and stockholders n

The requirements for the articles of dissolution under the Vrrgnua Draft are snmlar to the
requirements for a "statement of Intent to dissolve" under Vrrgima Code § 13 1-81
RequIrements for a statement of Intent to dISSOlve under the Virgima Code that are not In
the VITglDl8 Draft Include

1 A hst of names and addresses of the corporanon'5 officers and directors, and
2 A copy of the shareholder resolution authorwng dissotunon.

§ 13 1-744 Revocauon of dISSOlutIon -A A corporation may revoke Its dissolution at any
time pnor to the effective date of Its certtftcate of termtnatton 01 corporate existence

B Revocation of dISSOlution shtzll be authorised tn the same manner as the dissolutton was
authonzed unless that authonzauon permitted revocation by action by the board 01 directors
alone, In whzch event the board 01 directors may revoke the dtssotution wzthout shareholder
action

C After the revocation ot dISSOlution IS authonzed, the corporation may revoke the
dISSOlution by ftIzng With the Commissum articles of revocation of dISSOlutIon that set forth

J The name 01 the corporation.

2 The effective date 01 the dzssoIutlon that WtzS revoked,

3 The date that the revocation of dISSOLution was autnonsed;

4 If the corporation's board of dzrectors revoked a dISSOlution authonzed by the
shareholders, Q statement that revocation was permitted by action by the board 01 director»
alone pursuant to that authonzabon, and

5 If shareholder action was requzred to revoke the dtssolunon, the mlormatlon required by
paragraph 3 of subsectzon A of § 131..743.

D 1/ the Commzsszon fmds tho! the arttdes of revocation 01 dzssolutlon comply wuh the
requirements oj law and that ll1/ required fees have been pazd, It shall ISSUe Q certifzcate of
revocation of dISSOlution

E When the revocauon of dISSOlution IS effective, It relates back to and ttlkes effect as of
the effectrve date of the dISSOlutIon and the corporation resumes carrymg on Its busmess as II
the dzssolutlon hDd never occurred
Comment Except for the proVISIon In subsect10n A tbat pemnts revocatlon of dISSOlution up to

the temunatJ.oD of corporate eXIStence, the VtrglDl8 Draft adopts § 1404 of the Model Act
WIth mmor changes Model Act § 14.04(a) only pemnts revocation of dIssolutlon Wlthm 120
days of Its effective date

Differences between the VlrglDl8 Code and the VtrglD18 Draft mclude the foUowmg
1 VlrgIma Code § 131-86 only allows revocatlon of voluntary dISSOlution proceedmgs "pnor to

the ISSUaDce of a certlftcate of dlSSOlubon by the CODUmSSJon" Botb board of directors and
sharebolder approval is required

2 Tbe VlrgInJa Draft does Dot require articles of revocation of dISSOlution to contain the names
and addresses of tile corporabon's officers and dIrectors, or a copy of the resotunon adopted
by the shareholders revolting the voluntary dlSSOlutlon proceedings as IS required by VlrgIma
Code § 13.1-86(d) (2-4)

3 Tbe VlrgJD18 Draft adds SUbseet10DS 0-4, and E

§ 131-745 Effect of dissolution -A A dissolved corporation contmues Its corporate existence
but may not carry on any business except that appropriate to Wind up and tiquidate its
business anlJ affaIrs, Including

1 Collecting Its assets,

2 DIsposIng of us properties that wzlJ not be dtstnbuted In kind to Its shareholders,

3 Dzscharglng or making provtston for dzscharglng Its Itabthttes,



4 Dzstnbutlng Its remamtng property among Its shareholders according to thetr Interests,
and

5 Dorng every other act necessary to wmd up and lll{Uzdate Its business and affazrs

B DISSOlution of a corporation does not

1 Transfer title to the corporation's property,

2 Prevent transfer of Us shares or secunttes, although the authonzatton to dISSOlve may
provuie fOT closzng the corporation's share tnmsfer records,

3 SubJect Its directors to standards of conduct different from those prescribed tn Artzcle 9,

4 Change quorum or votmg requirements for Its board of directors or shareholders, change
provzszons for selection, resignation, or removal of Its director» or officers:l OT clumge provusons
for amending zts bylaws,

5 Prevent commencement of Q proceedzng by or agamst the corporatzon tn Its corporate
name,

6 Abate 'VJlUUl a proceedmg pendzng by or agamst the corporation on the effectzve
dflte 01 dlSSf.l....uo, to, or

7 Termmate the authonty 01 the regrstered agent 01 the corpolTlbon
Comment ThIs proVJS1on was taken from Model Act § 14.05. SUbsecbOD A IS SlIDl1ar to VtrgUUa

Code § 13.1-84(b), WhIch establIShes the procedure to be followed after f11mg a statement of
mtent to dISSOlve. SUbsed10D B 15 new

§ 13.1-746 Known clauns agamst dISSOlved corporatzon -A. A tbsso/ved corporatzon may
dzspose of the known claims agamst It by fo/lowmg the procedure descnbed In t1us section

B The dlSSOllled corporatton shall delzver to etlch of Its known clazmants wntten notice of
the dISSOlution at any time after Its effectrve date The wntten notzce sJuzlL

J Provzde Q reasonable descrzptzon 0/ the cltllm tJwt the ckumlmt mtlY be entztled to assert,

2 State whether the cJaun 1$ admitted, or not admztted, and 1/ admztted (I) the amount that
IS admitted, wh,ch may be as 01 a gtven date, and (Ii) an)1 mterest oblzgatlon if fixed by an
mstrument of mdebtedness

p

J ProVIde a nzallmg address where a cJaun may be sent,

4 State the deadlme, whzch may not be fewer than 120 days from the effectzve date of the
wntten notice, by whzch confirmatzon of the clazm must be deIzvered to the dzssolved
corporation, and

5 State that, except to the extent that any clazm IS admzttelt the clazm wd/ be barred if
wrztten confirmation 01 the clazm IS not delIvered by the detldlme -

C ..4 claun agcu.nst the dISSOlved corporatzon IS barred to the extent that It IS not tJdmltted

1 If the dISSOlved corporation delzvered written notice to the cIazmtUlt m accordance WIth
subsection B of thIS section and the clarmant does not deliver written conftrmtltzon of the clazm
to the dISSOlved corporation by the deadIzne, or

2 1/ the dtssolved corporation delivered written nonce to the clazmant that hIS claim IS not
admated, m whole or In part, and the claimant does not commence Q proceedzng to enforce the
ckum wtthm ninety days from the delivery of written confirmation of the clazm to the dISSOlved
corporation

D For purposes of this section, U~IQzm" does not Include (z) Q contmgent lzabdzty or a c/azm

84



based on em event occurring after the effectzve date of dtssolunon or [u) Q IlabzIzty or ckum the
ultunate matunty of whzch IS more than SIXty days after the delivery 01 written nonce to the
dDlmant pursuant to subsecuon B or tius sectzon

E 1/ a llabzlzty exists but the fuB extent of any damages IS or may not be ascertamable,
and Q proceedmg to enforce the clazm IS commenced pursuant to paragraph 2 of subsection C
of this secuon, the claimant may amend the pleadzngs after ftlmg to mclude any damages that
occurred or are alleged to have occurred after filzng, and the court havmg junsdtatton of such
ciatm may contmue such proceedmg dunng its pendency if zt appears that further damages are
or may be stzIl occurring
Comment TbJs secnon adopts Model Act § 14.06 WIth the addmon of subsections BI, B2 and F

Other changes have been made to dJstmguish between c1aJms that are adnntted and d81IDS
that are not, as well as between mature and unmature ctaims,

There IS DO claun resolubOD mecbanJsm m the VlrgmJa Code, but VlrgmJ8 Code § 131-84(a)
does require that known cred1tors be malled notice umnedJately after a corporabon has flied
a statement of mtent to dissolve.

Comment Model Act § 14.07, Which proVIdes for d1sposlbon of unknown c1aImS by a dIsSolved
corporation, has not been adopted.

§ 13 )-747 Grounds for ludlcitll dzssolutzon-A. The CUCUlt court zn tUly CIty or county
descnbed m subsection C of thIS section may dISSOlve Q oorporation:

J In Q proeeedmg by Q .reholder if It IS establzshed that.

Q The dzrectors are deadlocked In the management of the corporate alfalTS~ the shareholders
are unable to bTetzk the deadlock, tmd zrreptZTable ZTlJU7'J' to the corporatzon ts threatened or
being suffered" Dr the bUSIness and alfaus 01 the corporation CQn no longer be conducted to the
advantage 01 the shareholders geneTQ//y, because 01 the deadlock; or

b. The directors OT those In control of the corporatIon have acted, are actzng, or wzll act In
Q manner thrlt IS zllegol, oppresszve. or fraudulent; or

c. The shtzreholders are deadlocked tn votzng power rmd have failed, for a penod that
mdudes at least two consecutIVe tznnUQ/ meetmg dates, to elect successors to dIrectors whose
terms have expzred; or

d. The corporate assets are bezng mzsapplled or WQSte~

2. In a proceedmg by a creditor if It IS establzshed that-

Q. The creditor's cknm hils been reduced to lutigment, the execution on the Judgment
returned unsatzsfted tmd the corporation IS msolvent, or

b The corporation has adllUtted tn wrttlng that the creduor's cltnm IS due and owing and
the corportZtlon IS msolvent,

3 In Q proceedIng by the corporation to have Its voluntary dlSSOlutzon continued under
court supervzszon, .

4 Upon application by the board of directors when It IS establzshed that etrcumstances
make It ImpoSSIble to obtam a representative vote by shareholders on the quesuon of
dISSOlution and that the continuation of the busmess of the corporation IS not zn the Interest of
the shareholders but It IS deszrable In their Interest that the assets and busmess be hqutdated,
or

5. When the Commission has mstttuted Q proceedmg for the znvoluntary termination of
corporate existence and entered an order findzng that the corporate existence of the corporation
should be terminated but that hqutdatum of Its business and affairs should precede the entry 01
an order of termination oj corporate exutence

B The CirCUIt court In the city or county named In subsection C of this sectzon shaD have
fuB power to lzquzdate the assets and bustness of the corporation at any time after the
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termmauon of corporate existence pursuant to the pTOVZSZOns of thss chapter or any laws of
this Commonwealth tn effect at any time prior to January 1, 1986, upon the applIcation of any
person, tOT good cause. wzth regard to any assets or busmess that mDy remam The rurtsdtctton
confen-ed by thzs clause may also be exercised by any such court In any CIty or county where
any property may be situated whether of Q domestic or a foreign corporauon that ceased to
exzst

c. Venue for a proceedmg brought under this section lzes tn the czty or county where the
corporation ~ pnnctpal office ts or was located, or, if none tn tlus Commonwealth, where Its
regzstered office IS or was last located

D. It IS not necessary to make directors or shareholders parties to a proceeding to be
brought under this section unless relief IS sought against them zndzVldUllily

E A court In Q proceedzng brought to dzssolve a corporation may ISSUe m/unctlons, appoint
a receiver or custodian pendente lue wzth such powers and duties as the court may dzrect, to.ke
other action required to preserve the corporate assets whereever ItJt:Dte4 and cany on the
buszness 01 the corporatzon untzJ a full hetlnng can be held.
Comment TbJs secbon of the VagmJa Draft adopts Model Act §§ 14.30 and 14.31 WIth DUDor

changes and WIth the addlboD of SUbsect10DS A4, AS and B taken from VJrglDl8 Code §
13.1-94

The Vlrguua Draft differs from VJ.rglDJa Code § 131-94 as follows
1. The VlrgmJa Draft proVides an additional ratlonale for court-ordered dIssolubon m the context

of deadlocked dIreCtors by addmg ID SUbsecbOD Ala "or tile busmess and affaus of the
corporaboD can DO longer be conducted to the advantage of the sharebolders generally,
because of the deadlock"

2. SUbsecbOD Ale penmts a court to order dissolution wben shareholders are deadlocked m the
election of directors. The VJrglDla Code reqmres a fmdmg tbat .cUTeparable IDJury to the
corporaboD IS being suffered or IS threatened by reasen" of a deadlock m voting power of
the shareholders

§ 13.1-748 Recezvershzp or custodlanshzp-A. A court In a JUdICIQ/ proceedmg brought to
dISSOlve a corporatIon may appomt one or more recezvers to wznd up and lzquzdate, or one or
more custodians to mantlge wluJe the proceeding IS pending, the busmess and affQrrs of the
corporauon The court shall hold a heanng, after notifymg all partzes to the proceedmg and any
mterested persons deszgnated by the court, before appomtzng a receiver or eustodum The court
appoIntIng Q recetver or custodIan has exciustve jurtsdictton over the corporatzon and aU Its
property wherever located

B The court may appoInt an IndiVidual. Q domesuc corporauon; or (l foreIgn corporation
Quthonzed to transact bustness In tius Commonwealth, as a receiver or custodian The court
may require the receiver or custodsan to post bond, WIth or Without sureties, In an amount the
court dsreczs

C The court shall describe the powers and duties of the receiver or custodzan m Its
appointing order, whIch may be amended from tzme to tzme Among other powers-

J The receiver (z) may dispose 0/ all or any part of the assets of the corporatzon wherever
located, at a pubbc or private StIle" if authonzed by the court, and (lz) may sue-and defend In
ius own name as receiver of the corporation tn all courts 01 this Commonwealth, and

2 The custodian may exercue all of the powers of the corporation, through 07 tn place of
Its board of directors or officers, to the extent necessary to mtUZQge the affazrs of the
corporation In the best Interest of Its shareholders and creditors

D The court dunng a recetversmp may redesignate the receiver a custodian, and dunng (J

custodianship may redeszgnate the custodian a receiver, if dozng so ts In the best Interest of· the
corporation, Its shareholders, and creditors

E The court from time to time during the recezvershlp or custodtanshtp may order
compensanon paid and expense disbursements or reimbursements made to the receiver or
custodian and Ius counsel from the assets of the corporatton or proceeds from the sale of the
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assets
Comment ThIS pr0V1S10n 15 taken from Model Act § 14 32 WIth a change In subsection A to

make clear that a custcenan's authonty to manage the corporatlon 15 hmIted to the tune
penod In which the JudicIal proceeding IS pendmg

The Vlrglma COde covers the JUdiCial appointment and necessary qualmcanons of receivers m §§
13.1-95 and 13 1-96 The appointment of a custodian IS proVIded for In § 13.1-94 and IS
penmtted only If found to be In the best Interest of both the creditors and the shareholders

SUbsecbODS C2 and D are new
The VlrgllUa Code contains the follOWing provisions winch have not been adopted m the VlrgmJa

Draft
1 A statement that the receiver has autbonty to collect all amounts oWIng to the corperanon by

subscribers on account of any UDpcud portion of the consideranon for the ISSuance of shares.
2. A proVISO "taat before a receiver shall take any action concernmg trtle to the corporanon's

real property, a copy of the order whereby be was appointed shall be recorded and Indexed
m the clerk's offIce of the eircun court of the CIty or county wberem the corporation'S real
property IS located m the same manner as a deed"

3 A proVISIon Whereby the court may, by order, transfer to the receiver legal nne to all or any
01 the property of the eorporabon

§ 13.1-749 Decree of dzssolutzon -A. If after Q heanng the court determines that one or
more grounds for /udlCZtll dlSSOlutzon descnbed tn § 131-747 exist, It may enter a decree
dzrectmg tha: the corporation shaIl be dISSOlved The clerk of the court shtlll debver Q certzfted
copy of the decree to the Commission, which shall enter an order of Involuntary dlSSOlutzon

B After the order of mvoluntary dlSSOlutzon has been entered, the court shaIl dzrect the
wmdlng up and hquuJatzon of the corporanon's busmess and aftazrs m accordance lfIZth §
13 1-745 and the notzftcatzon of clazmants m accordance wdh § 131-746 When all of the QSSets
of the corporatzon have been dzstnbuted to Its creditors and shareholders, the court shtzl/ $0

advise the Commissum, whzch shall enter an order of termmauon of corporate exzstence.
Comment ThIS proV1S1on has been taken from Model Act § 14.33 except -that subsectIon A adds

a reqUIrement for ISSUance by the CoDUl1lSS10D of an order of IDvoluntary dJs;olunoD and
subsection B adds a reqwrement for JSSU8Dce by the CommJ§1oD of an order of tenmnatlon
of corporate eXJStence

The VlrglD18 Draft IS Sltmlar to VIrg1Ill8. Code § 13.1-99 except that the Code prOVIdes for the
dlStnbubon of all assets pnor to the entry of the decree of dlSSOlutlOD.

§ 13 1·750 Articles of termmatton of corporate exzstence.-A When Q corporation has
dzstnbuted all of Its assets to Its credztors and shareholders and voluntary dISSOlutIon
proceedmgs have not been revoked, It shall ftle artzcles of termmatton of corporate exuience
With the Commissum The artzcles shaIl set forth

J The name of the corporation;

2. That all the assets of the corporation have been dzstnbuted to Its credztors and
shareholders, and

3 That the dzssolutzon of the corporation has not been revoked

B Wzth the artzcles of termmatton of corporate existence, the corporation shall ftle a
certmcate szgned by the State Tax Commisstoner that the corporation has ftled a return and
has paid all state taxes on account of Its Income to the time of the certiftcate On. applyzng for
the ceruftcate of the State Tax Commissioner, the corporation may file returns and pay taxes
before such returns and taxes would otherwise be due

C If the Commission finds that the arttcies of termmatum of corporate existence comply
WIth the reflZ!lrements of law and that all required tees have been paid, It shall by order issue
a certmcate of termination of corporate existence Upon the issuance 01 such certtftcate the
existence 01 the corporation shall cease, except for the purpose of suits, other proceedings and
appropriate corporate action by shareholders, directors and officers as provtded In this chapter

D The statement "that all the assets oj the corporation have been distrtbuted to Its
creditors and shareholders" means that the corporation has divested ztself of all Its assets by
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tne payment of clazms or llquldatzng drvuiends or by assignment to Q trustee or trustees fOT the
benefit of claunants or shareholders. If an}' person descnbed In § 55-210.6 who IS entuied to Q

share In the dzstnbutzon 01 the assets cannot be found, the corporation may thereupon, and
wzthout QWtl1bng the two years mentioned tn § 55-210.7, pay hIS share to the State Treasurer
as abandoned property on complymg wzth aD apphcable requirements ot § 55-210.12 except
paragraph (4) of subsectIon (b) of that section.
Comment nus secnon IS taken from VlrglDla Code § 131-89 WIth modmcanens to recogmze the

dlstmct10n between dlSSOlubon and termmanon of corporate existence ID the VlrgIma Draft
The Model Ad does Dot prOVIde a mechamsm for estabbshlDg a par1lcular date as the
tenmnatloD of the corporate eXIStence of a corporation

The last sentence of subsection D IS snnuar to Model Act § 14.40, WhIch allows a dissolved
corporation to depoSlt vnth the State Treasurer assets belongmg to claJmants who cannot be
found.

§ 13.1-751 Termmabon of corporate existence by mcorporators or Imtlal dlrectors-A
ma/onty oj the mztla/ dzrectors, 07, If Imbal directors were not named In the artlcles of
tncorpomnon and have not been elected, the mcorporators of a corporation that has not issued
shtlres or has not commenced bustness may dissolve the corporation and terminate Its corporate
exzstence by /llzng wzth the Commissum articles 01 termmauon of corporate existence that set
forth.

J The ntl17le 01 the corporation,

2. TN: date of as mcorporauon;

3 EIther (I) that none of the corporatzonls shares have been zssued or (II) that the
corporrztzon has not commenced busmess,

4 That no debt of the corporatlon remams unpazd,

5 That the net assets of the corporation remammg after wzndmg up have been dzstnbuted
to the shareholders, if shares were ISSUed, and

6 That a I'IIQJonty 01 the znztiDJ duectoTS authonzed the dlSSOlutzon or that znztztzl dzreaor»
were not named In the articles 01 tncorporatum and have not been elected and a majonty of
the mcorporators tlUthonzed the dlSSOlutzon
Comment: 1bJs sed10D follows Model Ad § 1401 WIth modlflcaboDS to reflect the dJStmctlOD

between cbssolutJOD and termmatloD of corporate eXIStence ID the VIrgUWl Draft and WIth
dlaDges to make clear that IDcorporators can act only If there IS DO board of directors.
VJrg1DJ8 Cocle § 13.1-79 autbonzes dissolution by the Incorporators, but only Jf the eorporatlon
bas Dot COllUDenced busmess and bas Dot JSSUed any shares

§ 13.1-752. A.ut01'lJfltzc temunatzon 01 corporate eastence -If any domestzc corporation jazls
on hU'o consecunve annUQ/ dates to fzIe the annual report requITed by tlus chapter or to pay
the annUQ/ registratzon fee or franduse tax required by low, the Commzsszon shall mad notice
to It of zmpending tennmatzon 01 corporate exzstence Whether or not such notzce IS maued, if
the corporatzon ./aUs before June 1 after the second such annual date to file the annual report
or to pay the cmnual regzstratzon fees or franchISe taxes, together WIth a penalty of five
percent 01 the regzstratlon fees and francmse taxes and mterest at an annUQ/ rate of SIX
percent on the ~otQ/ amount of Qny regzstnrhon fees and franchsse taxes assessed, the corporate
exzstence 01 such corporation shaD automatzcally cease as of June J and Its properties and
affairs shaD pass automatlcaDy to zts directors as trustees In lzquzdatlon Thereupon, the trustees
shtz// proceed to colJeet the assets of the corporation; sell, convey and dispose of such of Its
properties as are not to be dl$tnbuted In kznd to Its shareholders, pay, satzsfy and dzscharge Its
/ztZbzJztzes and oblz6QtlOns, and do all other (lets required to /zquzdate Its busmess and affazrs
After payzng or tldequfltely provzdlng tor the payment of all Its obligatIOns, the trustees shaD
dzstribute the remamder of Its assets, either In cash or tn kInd, among Its shtlrehoJders
accordmg to the~'" respective nghts rmd Interest.
Comment The SOurce of thIS prOVJS10D IS VlrgJD18 Code § 131-9.1, WIth. modrncanoes to recogmze

the d1stmdlOD ID the VJrglIl18 Draft between dlssolubon and termmabon of corporate
ezJStence There IS DO comparable statute In the Model Act
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§ 131-753 involuntary termmatton of corporate extstence s-A: The corporate eastence of a
corporation may be terminated lnvoluntanly by order of the Commission when It finds that the
COrporatron has continued to exceed or abuse the authority con!en-ed upon It by law, or has
failed to matntam a registered office or Q regzstered agent In this Commonwealth as required by
law Upon such termination the properties and affazrs 01 the corporation shtl/I pass
automatlcaOy to Its directors as trustees in lzquldatzon Thereupon, the trustees shall proceed to
collect the assets of the corporation, sell, convey and dispose of such 0/ Its properties as are
not to be dl$tnbuted In kznd to tts shareholders, pay, satzsfy and dzschorge Its babzIztles and
obligatiOns, and do aD other acts requITed to Ilquzdate Us bustness and affarrs After payzng or
adequately provzdzng tor the poyment of all tts obllgatzons, the trustees shall distnbute the
remainder 01 Its assets, euber tn ctl3h or zn lund, among Its shareholders according to their
respectsv« nghts and Interests.

B Before entering any such order the Commission shDl/ issue a rule against the corporation
glvrng It an opportunity to be heard and show cause why such em order should not be entered
The CommISSIon may ISSUe the rule on Its own monon or on motion of the Attorney General
Comment ThIS section adopts the first two paragraphs of VJrgIDia Code § 131-93 WIth

mocl1ftcatloDS to reeogmze the d1StU1ctJ.on m the VIrgIIll8 Draft between dIssoluboD and
termmatlon of corporate exIStence

Model Act §§ 1420 through 14.23 cover admJDJstranve dissolution lD a substaDbaDy dIfferent
manner

§ 13 1-754 ReInstatement of a corporation that has ceased to eas: -..4 corporauon that has
ceased to exzst may Q{Jp/y to the Commzsszon fOT reznstatement wztJun ftve years theretl/ter
unless the COrporate existence was termmo.ted by order of the C01lU1US$lon upon a ftndmg that
the corporation has contmued to exceed or abuse the authonty conferred upon It by law The
Comnusszon shall enter an order remsttztzng the corporate ex:zstence upon recelvzng an annual
report together WIth payment of a reznstatement tee of $100 plus all regzstratzon fees, penalues
and franchISe taxes that were due before the corpomtzon ceizsed to exzst and tnat would hove
become due thereafter if the corporation had not ceased to east, together WIth mterest to the
do.te 01 the apphcatzon The appllcatzon for reznsttltement mtJY be by letter szgned by an officer
or duector of the corporation- or may be by affidaVIt szgned by an agent 01 any shtzreho/der's
mterests stating that after dzlzgent SINlTCh by such agent no officer or weetor can be found
The Commzsszon shtl/I assess the amounts that would have become due together WIth znterest to
the dtzte of the tlfJplzCtltzon. Upon the entry by the Commzsszon 0/ tul order 01 remstatement,
the COrporate exzstence shIll1 be deemed to hove contmued from the date of termmatton of
corpo1'tlte exzstence except that reznsttltement shall hove no effect on any questzon of personal
lzabdzty of the directOrs, officers or agents m respect 01 the penod between termmatzon of
corponzte exzstence and reInStatement 1/ the name 01 a corportlb.on that has ceased to exist
has been assumed or reserved Dr regIStered by any other person, the reznstated corporation
shall ~ot engage In busmess untzI It has amended Its amcIes 01 mcorporatton to chtlnge as
name -
Comment: nus section has been taken from VlrgmJa Code § 13.1-92 WIth changes to recogmze

the chstmetlon between dIssolubon and termmabon of corporate exIStence that IS recogmzed
throUghout thIS article Model Act § 14.22 addresses remstatement, but IS more restnenve
and less detaIled

§ 13 1-755. Survrval of remedy after termmatton of corporate e%lStence.-The temunatlon of
corporate esastenee shaD not take away or impair any remedy Qvazlable to or agamst the
corporation, Its directors, officers or shareholders, for any nght or claim exzsttng or any ItabzIzty
mcurred, prior to such termmatton Any such action or proceedzng by OT agaznst the
corporation may be prosecuted or defended by the corporation In Its corporate name The
shoreholde,.~. directors and officers shall have power to take such corporate or other action as
shall be appropnate to protect such remedy, nght or claim
Comment: ThIS section IS taken from Vlrguna Code § 131·101 WIth modulcabons to recognize the

cbstmctlon In the Vlrgtma Draft between dlSSOlutlon and termmabon of corporate existence
There IS DO comparable section ID the Model Act.

§ 13.1-756 Nottitcation to certain clerks of termmattons of corporate existence and
reznstatements and records thereof, exceptions -Upon the termmatton of corporate existence or
remstatemenz of a corporation under the provisions of §§ 13 1-749, J3.J-752~ 13 1-753 or 13 1-754,
the Commzsszon. shaD nonfy the clerk 01 the CIrCUit court tn the CIty or county In whIch the



Tegutered office 01 the corporation IS located, and provu:le such clerk WIth the date of the
termmauon 01 corporate existence or reinstatement, except thtlt no such notzee or mformtltzon
shall be requzred m the CIty 01 Rlchmond or the County of Hennco. The cierk shtllJ note the
date 01 such termmatton 01 corporate existence or r_ m the charter records 01 Jus
office FOT any corporatsan whose corporate esastence has ceased or been remstIlted, the
CommlSSlon shall provzde, upon request, to the cierk 01 the ozrcuu court, the book and ptlge
number where the charter 01 the corporation IS recorded. I

Comment nus proVlSlon has been taken from VlrgmJa Code § 13.1-93.1 WIth modifJcatloDS to
recogmze tile dIStInction m the Vlrguna Draft between dJSSOlubon and termmatloD of
corporate exlStence The Model Act contains DO comparable proVJSIon

Article 17
Forezgn Corporations

§ 13.1-757 Authorzty to transact buszness required-A. A foretgn corporation may not
transac: busmess In thzs Commonwealth untu It obtains a certzfzcate of authonty from the
Com1lUSSl.on

B The followmg actIVItIes, among others, do not constztute trtmSlZCtzng busmess wztJun the
meanmg 01 subsecuon .It of thzs section

J Malntalnzng, de/ending, or settling any proceeding,

2. Holding meetzngs of the board 01 director» or sluzreholders or carryzng on other acuvate«
concemmg mtemtzl corporate affazrs,

3. MlZl1'ltQznzng Ixlnk accounts,

4 Mamtammg offices or agenczes fOT the transfer, excJzange, and regzstratzon of the
Corportzt,on's Dim secunues or maznttllnzng trustees or deposztones WIth respect to those
seCUrities,

5 Selling through mdependent contracton;

6 Sohcztmg or obtammg orders, whether by mall or through employees or tZgents or
otherwzse. 1/ the orders require acceptance outszde tJus Commonwealth before they become
contracts,

7 Creatmg or acqwnng zndebtedness, deeds 01 trust, and secunty mterests tn real or
personQ/ property;

8 Secunng or co/Jectzng debts or enlorcmg deeds of trust and secunty mterests in property
secunng the debts,

9 Owning, Without more, real or personal property,

10 Conductzng an ISOlated transaction tluzt IS completed wuhm tJurty days and that IS not
one In the course 01 repeated transacuons 0/ Q like nature, or

J1 For Q penod a/less than nmety consecutive days, producmg, dzrectmg, filming, crewtng
or acting tn motion ptcture feature films, teleVZSlon series or commercuus, or promotIonal films
which are sent outsuie of the Commonwealth lOT processrng, edztutg, marketmg and dzstnbutzon
The term ·'transactzng busmess" as used m this subsection shall have no effect on personal
/Unsd,ct,on under § 801-328 J

C The hst 01 acttvuie« In subsectzon B of this section IS not exhausuve..
Comment- This secnon has been taken from Model Act § 1501 With the addltlon of subsecnon

Bll, whIch has been taken from Vlrguua Code § 131-102.2. The VIrguua Draft elmUnates a
proVlSlon In the Model Act to the effect that traDsactmg busmess ID mterstate commerce
does Dot constitute traDsactmg .business In the CommonwealthSmce such a result clearly 15
mandated by the US CoDSbtuboD, mc1uslon of the proVJSlon ID the VlrglD18 Draft was



deemed unnecessary and potentlally confusing
Differences between the VIrglDla Draft and the Vlrglm8 Code Include
1 Subseenons Bl-6 and B9-10 are new
2 VlrglDla Code § 131-102.1 exempts acnvmes descnbed m subsections B7 and B8 It also

proVides that the employment of attorneys-at-law, surveyors and appraisers ID connection WIth
the mvestment by a foreIgn corporation In Dotes, bonds or other mstruments secured by
deeds of trust on property located In th1s State does not consbtute traDsactmg business m
tms State But the Virginia Code also contains a proVISO that such a foreign corporation
cannot "mamtam an office or other place of business ID this State," nor UadvertJse for
busmess In thlS State"

§ 13 1·758 Consequences of transactmg busmess wtthout authonty -A. A forezgn corporation
transactmg business In thzs Commonwealth wunout a certtftcate of authonty may not matntam
a proceedmg tn any court In thzs Commonwealth untu It obtams Q certifzcate of authonty.

B. The successor to a foreIgn corporation that transacted busmess tn thzs Commonwealth
wzthout Q certzfzcate of authonty and the assignee of a cause of action arzsuzg out of that
bU3me8S may not mamtam a proceeding based on that cause 01 action In any court m this
Commonwealth untzl the foreIgn corporatzon or Its successor obtaIns a certzfzcate 01 authonty

C JI court may stay a proceeding commenced by a forezgn corporation, Its successor, or
tlSSZgnee untz/ It determmes whether the jorezgn corporatIon or Its successor ret[Ulres Q

certlftCtZte of authonty If It so detennmes, the court shall further stDy the proceedmg untl/ the
forezgn corporatzon or Its successor obtaInS the certzfzcate

D 1/ a forezgn corporation transacts busmess tn thzs CommonweQ/th WIthout a certzjieate 01
authorzty, each officer, dzrector and employee who does any of such bUSIness m tlus
Commonwealth knowmg that a certifzcate of authonty IS requued shtlll be lzable fOT a pe1ZQlty
of not less than $100 and not more than S5,000 to be Imposed by the COmmJSSlon, after the
corporalzon and the zntilvuJUIll have been gzven nonce tmd an opportunzty to be heard

E.. Notwlthstandmg subsectlons A tmd B of tIus sectlon, the fadure of a fonnen corporatzon
to obtazn Q certifzeate of authonty does not ImptUT the volzdzty of Its corporate aas or prevent
It from dejendmg any proceedmg In tius Commonwealth

F.. SUIts, actions and proceedings may be begun agamst Q foreign corporation that transacts
bUSIness tn thts Commonwealth wzthout a certzftcate of authonty by servmg process on any
director. officer or agent of the corporatzon dOing such busmess, or, if none can be found, on
the clerk of the CommISSIon.. If tl1Iy forezgn corporatzon t1Tmstlcts bUSIness tn thzs
Commonwealth WIthout tl certzfzco.te of authonty, zt shall by transtlctmg such busmess be
deemed to have thereby appoznted the clerk of the Commisston us attorney for service 01
process Servlce shall be made by leavmg two COpies of the process, nouce, order or demand,
together With the fee ret[Ulred by law, tn the office 01 the clerk of the Commzsszon, together
'WIth an affidaVIt ervmg the latest known post office address of the df!/endant Such service
shall be suffzczent II nonce of such service and Q copy of the process, notice, order or demand
are forthwzth sent by regzstered mad, wtth return receIPt requested, by the clerk of the
Commissum or one of ius staff to the defendant at the speczfied address An affulavzt by the
clerk of the CommISSIon showmg comphanoe herewith shQ/J be filed wzth the papers m the SUit,
action or proceedmg
Comment ThIS section adopts Model Act § 1502 WIth minor changes and WIth the addlDon of

subsecbon D~ which IS new and SUbsed10D F, whIch IS taken from VlrglDIa Code § 13 1..119
The Vlrgul1a Draft has Dot adopted the concept, found ID Vrrgnna Code § 131-119, that directors,

officers and agents of a. foreJgn corporation transacnng business ID vlrguna WIthout a
certificate of authonty are Jomtly and severally 118ble on contracts made or to be performed
ID Vlrguna or torts committed m Vlrglma Also, subsecnons B and C are new to the Vlrgrma
Code

§ 131-759 Applicatum for certificate of authonty s-A A foreIgn corporation may apply to
the Commission tor Q rerttftcate of authonty to transact busmess tn this Commonwealth The
applIcatIon shall be ~ade on forms prescribed and furmshed by the Commzsszon The
application shall set fo~
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1 The name of the corporation,

2 The name of the state or country under whose law zt ts incorporated,

3. The date of mcorporatton and period of duration.

4 The street address of the foreign corporation's pnnczpal office,

5 The address 01 the proposed registered office 01 the forezgn corporation tn this
Commonwealth (zncludzng both (t) the post office address with street and number, zf any, and
(lz) the name oj the county or city m whIch tt is located) and the name of Its proposed
regIStered agent tn this Commonwealth at such address and that the registered agent IS (a) a
reSIdent of Vlrgz1lZQ and an officer or director of the corporation or a member of the Vzrgznza
State Bar or (b) a profeSSIonal corporation regzstered under the provzssons of § 54-42 2, the
busmess office 01 which is zdentzcal wzth the registered office,

6 The names and usual business addresses of the CUTTent directors and officers of the
forezgn corporation, and

7 The number of shares the corporation ts authonzed to issue, ltemzzed by classes and
senes, " any, 'WZth,n a class ·

B. The foreign corporation shall delIver wzth the completed appilcanon a copy of zts artze/es
of zncorporab01l and all amendments thereto duly authentIcated by the Secretary of State or
other ~fficzal htlvzng custody 01 corporate records tn the state or country under whose law It IS
mcorponzted.

C. 1/ the CommISSIon finds that the applzcabon complies wzth the requsrements 01 law and
tIuzt Q// requzred lees htlve been fXlZd~ u sJuz/l issue Q certzjicate of outhonty to transact
bUSIness In this CommDnwetllth
Comment. The Virguna Draft follows ModeJ Act § 1503, WIth tbe addItion of subsections AS, A7

and B. taken from VJrglDl8 Code §§ 13.1-104(a) and 13 1-106
The foUowmg ProVJS10DS m Va Code § 13.1·106 have Dot been adopted In the VJrglD18 Draft
1 A proVISIon requmng a statement of the Dumber of ISSUed shares; aDd
2 A reqwrement for Irrevocable consent that any process, aenee, order or demand ansmg out

of or reJatmg to the traDsacbOD of busme5S In thIS State, wbether or not the corporabOD
WltbdraWS from thJs State, may be served on the clerk of the CoID.IDJSSIOD.

§ 13 1-760. Anzended certzftcate of authonty -A. A jorezgn corporatum authonzed to transact
busmess In thzs Commonwetzlth shall obtain an amerJed certzfzcate 01 authonty from the
Commuszon if It changes-

1 Its corporate name,

2. The penod of as duration; OT

3 The state Or country DI us mcorporatton

B The requ,rements of § 13.1-759 fOT obtazmng an anginal certzftcate of Quthonty apply to
obtammg an amended certtticate under thss section

C Whenever the articles of Incorporation of Q forezgn corporation that IS authonzed to do
busmess In VlrgUZZQ are amended, wuhm thirty days after the amendment becomes effecuve. the
foreign corporcaion shaIl fzJe wzth the Commission a copy 01 such amendment duly
authenticated by ~he Secretory 01 State or other ojfzczQ/ haVIng custody 01 corporate records tn
the state or co..unby under whose law It IS Incorporated
Comment ThIS semon was taken from Mode) Act § 1504 WIth the addition of subsection C

taken from Va Code § 131·112 Vlrgtma Code § 13.1-114 requires an amended certificate
wben the corporate name IS changed

§ 13 1·761 Effect of certIficate of authonty-A. A certqtcate of authority authorizes the
forezgn corporation to whzch It IS issued to transact busmess tn this Commonwealth subtect,
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however, to the nght of the Commonwealth to revoke the certificate as provided In this Act

B. A foreIgn corporation holdIng a vahd certzftcate of authority shall have no greater nghts
and pnVlleges than Q domestic corporation The certiftcate of authonty shall not be deemed to
authonze It to exeretse any of Its corporate powers or purposes that a foreign corporation IS

forbidden by law to exercise m ttus Commonwealth

C Thzs chapter does not authonze this Commonwealth to regulate the orgamsation or
miema! affairs 01 Q foreign corporation authonzed to transact busmess tn this Commonwealth
Comment SUbsectloDS A IS taken from Model Act § 15.05. Vlrglma Code § 131-108 grants the

Commonwealth the ngllt to suspend as weD as to revoke a certificate of authority Subseetlon
B IS taken from Vtrglma Code § 13.1-103 SUbsecbOD C 15 taken from Model Act § 15.05; It IS
SlDUlar to Vtrglllla Code § 13.1..102

§ 13 1-762 Corporate name of foreIgn corporation -A No certificate of authonty shalI be
ISSUed to a lonngn corporation unless the corporate name of such corporauon:

1. ShQ// contam the word "oorporauon;" "Incorporated," "me;" "co ," or c'ltd," unless the
name of a domestzc corporatzon organzzed for the same or sumJar purposes would not be
required to contam such a word or abbrevratlon Such words and thetr corresponding
abbrevuztlOns may be used znterchangeably fOT Q/l purposes

2 ShQ// not contam

a Any language stating or rmp/ylng that It wd1 transact one 01 the speczaJ kznds of
bUSInesses luted m § 131-620 unless It purposes m fact to engage In such speCial ktnd 01
bUSIness, or

b Any word or phrase that IS prohibited by law for such corporlZtzon.

3 Except as authonzed by subsection C of t/us section; shtz/l be dlStlnguzshable upon the
records of the CommISSIon from:

a The corpoTtlte name of a domesua corporation or a forezcn corporation authonzed to
UQnsD.Ct buszness In thIS Commonwealth,

b A corporate name reserved or regutered under § 13 J-631, § 13.1-632, § 13.1-830 or §
13.1-831,

c. The deszgnated name adopted by a forezgn corporatzon, whether zssumg or not ISSUing
shtz1"t!!$, because Its real name IS unavfll1able, and

d The corporate name of a nonstock corporation Incorporated or authonzed to transact
busmess m thzs Commonwealth

B II the corporate name of a forezgn corporation does not satISfy the requirements 01
subsection A of tlus section, the foreIgn corporation to obtatn or mamtam Q certificate of
Quthorzty to transact busmess In ttus Commonwealth:

1 May add the word rcorporauon, ,. "mcorporated, " "company, »» or "limued, n or the
abbrevuuson "corp; " "inc , n "co, n or "ltd., " to Its corporate name fOT use tn this
Commonwealth Such words and thezr corresponding abbreviations may be used znterchangebly
for Q/l purposes, OT

2 May use a deSignated name If its real name IS unavazlable and It delzvers to the
Commissum -.Q copy of the resolution of Its board of directors, certifted by Its secretary,
adopting the deSIgnated name

C A foreIgn corporation may apply to the Commisston for authorization to use In this
Commonwealth the name of another corporation, Incorporated or autnonsed to transact
business In thzs Commonwealth, that IS not dzstlnguzshable upon Its records from the name
applIed for The Commission shaD authonse use of the name apphed for- if
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1 The other entIty consents to the use In wnttng and submzts an undertakmg In form
Slltzs/actory to the Commission to change Its name to Q name that IS dzstznguzshab/e upon
the records of the Commission from the name of the applYIng corporation, or

2 The applicant delzvers to the Commission Q certzfted copy of a jinoJ Judgment 01 a court
01 competent tunsdicuon establzshzng the applzcant's nght to use the name QPPb.ed for In thss
Commonwealth.

D 11 a forezgn. corporation authorised to transact business tn tius Commonwealth cJumges
Its corporate name to one that does not Stltzsfy the requtrements of tlus sectum, It may not
transact bUSIness tn tius Commonwealth under the changed name untz/ It adopts a name
stltisfymg the requirements 01 thss section and obzams an amended certrfzcate of o.uthonty under
§ 13./-760
Comment ThIS section IS taken from Model Act § 15.06 WIth nunor cbaDges and the delebon of

§ 15.06(d) That subsection allows a foreIgn corporatlon to use the name of another domestic
or foreign corporabon If the proposed user COrporabOD bas merged WIth, been formed by
reorgamzatlon of, or acqUlred all or substaDtlally all of the 8S58ts of the other corporatlon
The Vlrguua Draft and Vlrguu8 Code differ In the followmg ways:
1. The test for aV81lablhty of a corporate name ID SUbsecbOD B IS less restrictive than the

reqUIrement m VtrgID18 Code § 13.1-104 that the corporate aame must ~'Dot be the same as. or
collfusmgly SImilar to" another corporate name

2. SUbsectloDS B2 and C are new

§ 131-763. RegIStered office and regzstered agent of jOTezgn corporatzon.-A. Each foreIgn
corporatzon Quthorzzed to transact buszness In tius Commonwetzlth shaD contInUously mamtam
In. thzs Commonwetllth

1. A regrstered office that may be the same as any 01 Us places 01 bUSIness, and

2. A regrstered agent, whzch agent shaD be

a A reSIdent of VtrgmlQ who IS an officer or dueclor of the corportlbon or a member 01
the Vlrgrma State Bar and whose busmess address IS zdenhcal WIth the regzstered office, or

b A profeSSIonal corporatIon regIStered under the provtstons 01 § 54-42.2, the busmess office
of which IS Iden.tlcal wrth the regzstered office

B The sole duty of the regzstered agent IS to forward to the corporation at its kzst known
address any notice that IS served on the regzstered agent
Comment Subsection A IS taken from VJrg1D18 Code § 13.1-109 WIth modJfJcaboDS to permit a

professJ.onal corporabon to serve as regIStered agent A comparable proVISIon ID the Model
Act IS found at § 15.07 SubsecboD B IS Dot found m the Model Act or the VJrgUWl Code

§ 13 1-764. Change of regzstered office or regzstered agent of Q foretgn eorporatzon.-A. A
foreign corporation authorzzed to transact bUSIness In this Commonwealth may change Its
regzstered office or regzstered agent by ftImg wzth the Commissum Q statement 01 chtznge thar
sets forth

J The name of the foreIgn corporation,

2 The address of Its CU17'ent registered office,

3 /1 the current registered office lS to be changed, the address of the new regzstered office.
zncludlng both (z) the post office address wzth street and number, zl any, and (zz) the name 01
the county or City m which It IS located.

4 The name of Its current registered agent,

5 If the current registered agent IS to be changed, the name of the new regzstered agent,
and

. 6. That after the change or changes are made, the corporation wzll be zn compliance wzth
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the requirements of § 13.1-763

B J A new statement shall forthwzth be fzled by the corporation whenever zt changes Its
name OT whenever Its registered agent dies, resigns or ceases to satisfy the requirements of §
131-763

2 If a registered agent changes his bustness address to another place within this
Commonwealtn. he shall chan.ge the address of the registered office of any corporation of whzch
he IS Q regzstered agent by ftllng Q statement as required above except that It need be SIgned
only by the registered agent and must rectte that a copy of the statement has been mazled to
the corporation
Comment. SubsecboD A reflects the content of Model Act § 15.08(8), With the addlbon of

language taken from Vlrglma Code § 13.1-110, and the deletion of the requrrement In §
1502(8)(5) that a statement of change of a registered agent mcmee the new agent's wntten
consent.

Subsection B has been taken from VlrglIWl Code § 13.1-110 except that the corporation only IS
required to certify comphance WIth § 13.1-761 rather than repeatmg each specific
requirement of that section A smular proV1S1on IS found m Model Act § 1508(b)

The VJrglDla Draft deletes the reqwrement m VlrgJ.D18 Code § 131-110(g) that the statement of
change flied WIth the Co11UDlSSJon show that such cbange was authonzed by resolution duly
adopted by the corperanon's board of cbrectors

§ 13.1-765 Reszgnatlon of regzsteTed agent of forezgn corporation -A. The regzstered tlgent of
a foreign corporation may reszgn Ius agency appomtment by $lgnlng and filzng wzth the
Com11USSlon hts statement 01 reszgnatzon accompanied by ius certzftcatzon that he has mailed a
copy thereof to the pnnczpal office of the corporatzon by certzjied mail The statement 01
restgnatum may mclude a statement that the regzstered office IS also discontinued.

B The agency appomtment IS termmated, and the regIStered office dsscontmued if so
provuJed, on the thsrty-ftrs: day after the date on whtch the statement was ftled
Comment nus proV1S1on adopts § 15.09 of tbe Model Act With the followmg modIfications
1 Language has been mserted ID subsection (a) requmng the reSlgnmg agent to certIfy to the

ComlDlSSlon that be has JDalled a copy of his statement of reSlgDaDOn to the pnncrpal office
of the corporanon by certified JDall

2 Subsection (b) of the Model Act bas been deleted It required tile CommJSS10D to mal) copies
of the statement of reSlgnatlon to the regIStered and pnnapal offices of the corporabon

There IS DO SlDU1ar proVJS10D ID the VlrgJJUa Code

§ 13.1-766 Servzce 01 process on forezgn corporation -.4 The regzstered agent of a forezgn
corporauon Quthonzed to transt:lct busmess In this Commonwetllth shall be an agent of such
corporation upon whom any process, notice, order or demand requzred or permuted by law to
be served upon the corporation may be served. The regIStered agent may by instrument tn
wntmg, acknowledged before Q notary pubhc., deSIgnate Q person or persons In the office 01 the
regIStered agent upon whom any such process, notice or demand may be served

B The clerk of the Commission shaD also be an agent of the corporation upon whom may
be served any process, notice, order or demand except one issued by the Commisston Servtce
may be made on the clerk or any of hts staff at hss office He shall forthwzth cause zt to be
sent by regzstered or cenljied mad addressed to the corporation at Its registered office and keep
Q record thereof Any process, notice, order or demand tssued by the Commzsszon shall be
served by bezng mailed by the clerk 01 the Commission or any of ius staff by registered or
certIfied mad addressed to the corporation at Its registered office In case of wuhdrawai from
this Commonwealth, the mazllng shall be to the address shown m the statement 01 Withdrawal

C Nothing herein contained shall ltmtt or affect the nght to serve any process, notice,
order or demand, required or permitted by Jaw to be served upon a corporation tn any other
manner now or hereafter permuted by law
Comment ThIS section was taken from Vlrguua Code§ 13 1-111 With the addmon of the last

sentence m subsection A secnon 15 10 of the Model Act provides that service may be made
by DJall addressed to the secretary of the corporation at Its pnnapal offIce The Model Act
does not provide for the clerk of the COmDllSSJOn (or any comparable state offlcJal) bemg
cODSldered the agent for service



§ 13.1-787 Withdrawal 0/ foreign corporation.s-A A foreign corporation authorized to
transact business tn tius Commonwealth may not withdraw from this Commonwealth until It
obtams Q certlftcate 01 wzthdrawal from the Commissum

B A foreIgn corporation authonzed to transact bustness In thzs Commonwealth may apply
to the Comml8Sl0n for Q certmcate of withdrawal The application shall be on forms prescribed
and jumzshed by the Commzsszon and shall set forth

J The name 01 the forezgn corporation and the name of the state or country under whose
law It IS L.,Corporated,

2 Thtlt the foreIgn corporation IS not transactmg bustness In this Commonwealth and that
It surrenders Its tzuthonty to transact bustness m this Commonwealth,

3 That the forelgn corporation revokes the authority 01 zts regtsiered Qgent to accept
service on Its behalf ond appoznts the clerk of the Commzsszon as Its agent for service 01
process In any proceethng based on Q cause of action anszng dunng the time It was authonzed
to transact bUSIness In this Commonwealth,

4 A nuzilllt6 address to whzch the clerk may mazl Q copy 01 any process served on him
under paragraph 3 of thss subsecaolt and

5 A comrmtment to notify the clerk 0/ the Comnusszon In the future of any change m the
11IIZllmg tlddress oj the co7pOnztlon

C. The Conumsszon shtlJl not aO.ow any 10Tetgn corporatzon to WIthdraw from the
Commonwetllth unless such corporatzon shQ/l file wzth the Commzsszon a certzfzcate of the State
TflX CommISSIoner tJuzt It hils filed Q return and pazd or made provuson for the payment of aD
state taxes 0' other charges on eccoun: 01 lts mcome from sources wuhm this Commonwealth
dunng the part of the ttzxtzble year and any previous penod when the corporation may have
had Income from sources wuhm this Commonwealth In such case the corporation may ftle
returns ond pay tIzxes before they would otherwzse be due If the Commzsszo12 finds that the
applzCtltzon conzp/zes WIth the requzrements of law and thIlt all requIred fees htlve been ptlltl it
shtzJl ISSUe Q certificate of WIthdrawal

D Before tzny lonngn corporatzon authonzed to transact bUSIness m thzs Commonwealth
tenrulZtltes zls corporate eastenoe, It shQ/l file WIth the Commzsszon tin appbcatlon for
Wl.thdraWtZl Whether or not such appbcatlon IS ftled, the termmatton of the corporate existence
01 such fOreign corporation shall not take away or tmpasr any remedy Qvazlable agomst such
corporation fOT Qny nght or c1lllm exzstmg or any lzabilzty Incurred pnor to such termmatum
Any such flctzon or prcceedmg flgDmst such foreIgn corporation may be defended by such
corportlbon m Its corporate name The sJuzreho/ders, dzrectors tl1'lIi officers shall have power to
take such corporczte or other actzon as shall be appropnate to protect such remedy, rzght 07

ckum The nght of Q foretgn corporauon that hils termmated Its corpomte existence to tnstuute
and mazlItDm In Its corporate nome actzons, suus or proceedzngs m the courts of this
CommonwetJlth shQ/l be govemed by the law of the stDte of Its mcorporatlon

-
E Servzce of process on the clerk of the Commissum IS service of process on (J foreIgn

corporation that has wzthdrawn pursuan: to thzs secnon. Upon recezpt 01 process, the clerk
shall mtlll, by regIStered or certzjied mail; a copy of the process to the foreIgn corporatton at
the madmg addre.s.s set forth tn as application for wzthdrl1wtzl
Comment· nus section adopts Model Act § 15.20 With mmor language changes and With the

addition of the first sentence of subsecbon C taken from Vlrgtma Code § 13 1-116 and
subsection D taken from Vlrguua Code § 131-115. Subsection D has been modmed to reflect
the new concept of dISSOlution found ID the Model Ad and the VlrgJDla Draft

§ 13 1-768 Auaomauc revocation of certzfzcate of authority -It any forezgn corporation fatls
on two successzve annual dates to fzle the annual report reouired by this chapter or to pay the
annual regzstratlon lee required by law, the Commtsszon sho./J mad notice to It of ImpendIng
revocation of Us certificate of authonty to do busmess tn this Commonwealth Whether or not
such notice IS mailed, z/ the corporation tazls before June J after the -second such annual date
to file the annual report or to pay the annual regtstratton tees, together wzth Q penalty of five



percent of the registration fees and interest at an annual rate of six percent on the total
amount of any regtstration tees assessed, such forezgn corporation shall thereupon automatically
cease to be authonzed to do bustness In this Commonwealth and zts certificate of authority
shall be Qutomatlca/1J''' revoked as of June J
Comment ThIS provision was taken from Virginia Code § 131-117 There IS no comparable

proVISIon In the Model Act

§ 13 1-769 Revocation of certificate of authority by Commissum -A. The certificate 01
authority to do business In this Commonwealth of any forezgn corporation may be revoked by
order of the Commission when rt finds that the corporation

1 Has continued ,0 exceed the authority conferred upon It by law,

2 Has lazied to mamtam a regIStered office OT Q regIStered agent tn thzs Commonwealth as
required by law, OT

3 Has failed to file any document requITed by this chapter to be ftJed wzth the comnusston.

B Before entenng any such order the Comnussion shall issue a rule against the corporation
grvmg It an opportunzty to be heard and show cause why such an order should not be entered
The CommlSSZon may issue the rule on Its own motion OT on motion of the Attorney General

C The tluthonty of a lorelgn corponztzon to transtlct buszness In thzs Commonwealth ceases
on the date shown on the certzjzeate revokzng Its certzjzcate of authonty

D The Comnusszon's revocauon of·(1 foreign corporatzon's cert1fzcate of Quthonty appomts
the clerk 01 the CO".."lSSIOn the forezgn corponztzon's agent for servtoe 01 process tn any
proceedmg bGsed on a ceuse of Dcbon ansuzg durmg the tzme the forezgn corponztzon was
authonzed to transac: busmess m tlus Commonwealth Servzce of process on the clerk 01 the
CommlSSlon under thIS subsectzon IS servzce on the foretgn corporatlon Upon recapt of process,
the clerk of the CommISSIon shD/l mtll! tl copy of the process to the secretllry of the forezgn
corporation at Its prmcl(JQ1 office shown tn Its most recent ann.uaJ report or In any subsequent
communlCt'ltzon recslVfd from the corponztzon stating the current mmlmg address 01 Its prtnctpal
office. or. " none IS 0'" 7le, m Its tlPpllcatzon for Q certzfzetzte of authonty

E Revocation of ..; lorezgn corportlbon1s certzjicate of DUthonty does not terminate the
authonty of the regzstp-::d agent of the corportlbon
Comment.- SUbsecbODS A and B foUow VJrg1D18 Code § 131-118 but delete a proVISIon aIlowmg

tbe Com m 1!BJon tc -evoke a forelgD corporation's cerbficate of authonty upon flDdmg that
the COrporabon hp~ failed to comply WIth any act reqUIred by the ColDDllSSlon pursuant to
VJrgU1la Coae § 13 1-133 (power of the CoIDlDJSSlOD wben compwnt of UDauthonzed practice
of law is filed) as ~ 13.1-133 has Dot been adopted m the Vlrguua Draft. The Model Act §§
15.30 throUgh 15.3~ eonwn proVlSloDS SJmJlar to SUbsed10DS A and B.

SUbsecbODS C-E are ta:ten from Model Act § 15 31 WIth mmor chaDges

Artlcle 18

Records and Reports

§ 13.1-770 Corporace records-A A corporation shall keep as permanent records minutes 01
all meetlng.c: of Its shar-eholders and board of directors, a record of Q// actions taken by the
shareholders or board of directors without a meeting, and a record of Q// actions taken by Q

commzttee of the board of directors In place 01 the board 01 directors on behalf of the
corporation. __

B A corporation sh.aD matntam appropnate accountmg records

C A corporatIon (JO Its agent shaD matntam Q record of Its shareholders, In Q form that
permits preparation of a lzst of the names and addresses of all shareholders, tn aiphabettcai
order by class and senes, if any, of shares showzng the number and class and series, if any, ot
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shares held by each

D A corporation shall matntam Its records In written form or In another form capable of
conversion mto written form wuhm Q reasonable time

E A corporation shall keep Q copy 01 the foOowing records

J Its arucies or restated articles of mcorporation and all amendments to them currently tn
effect,

2 Its bylaws or restated bylaws and all amendments to them currently tn effect,

J ResolutiOns adopted by tts board of directors creating one or more classes or senes of
shares, and fzxz:ng their relative nghls, preferences, and bmuations, zt shares ISSued pursuant to
those resolutions are outstanding,

4 The minutes of all shareholders' meetmgs, and records of all action taken by shareholders
WIthout a meetzng, for the past three years,

5 All wntten commumcattons to shareholders generally wtthm the past three years,
Includzng the finan.czal statements furmshed lor the past three years under § 13.1-774,

6 A lISt of the names and bustness addresses of tts current dzrectors and officers, anti

7 Its most recent annual report delzvered to the Commissum under § 13.1-775
Comment nus sed10n of the VlrpD18 Draft bas been taken from Model Act § 16.01 WIth mmor

changes
nus proVJS1on and VlrgJD18 Code § 131-47 are SJmJlar, but subsection E IS new.

§ 13.1-771 lnspecbon of ·ecords by shareholders.-A SubJect to subsectzDn C of § 13.1-772, a
shareholder of a corporatzon IS entztled to inspect and copy, dunng regultzr busmess hours at
tr.e corporatlonJ's pnnclal office, any of the records of the corporatzon descnbed In subsectlon E
01 § 13.1-770 if he gzves the corporation wrttten nonce 01 hzs demrmd at least five buszness
days before the date on whzch he WIShes to Inspect and copy

B A shareholder 01 a corporatzon IS entztled to Inspect and copy, durmg regular buszness
hours at Q reasonable location specifted by the corporatum, Q1lY of the followmg records of the
corporauon if the shareholder meets the requzrements of subseetlon C of thzs seetion and gzves
the corporation wnzten notice of hzs demand at least five bUSIness days before the date on
whIch he WIShes to mspect and copy

1 Excerpts from mmutes of any meettng of the board of directors, records of any action of
a committee of the board oj directors whzle actzng m place of the board of dzrectors on behalf
01 the corporation. minutes of any meetmg of the shareholders, and records of action ttlken by
the shareholders or board 01 dzrectors wtthout Q meeting, to the extent not subJect to
mspection under subsecuon A of § 13 1-771,

2 Accounting records of the corporauon, and

3 The record of shareholders

C A shareholder may Inspect and copy the records ldentzfted m subsection B 01 thIS section
only zf

1 He has been Q shareholder 01 record fOT at least SiX months tmmedtately preceding his
demand or is the holder of record of at least ftve percent of ail of the outstanding shares,

2 His demand is made In good tazth and for a proper purpose,

3 He describes wzth reasonable particularuy his purpose and the records he destres to
Inspect, and
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4 The records are dIrectly connected wzth tus purpose

D The nght of tnspectum gran.ted by this section may not be abolzshed or limited by a
corporation's arttdes of Incorporation or bylaws

E Thzs section does not affect

1 The nght of a shareholder to inspect records under § 13 1-661 OT~ zf the shareholder IS In

lItIgatIon wzth the corporation, to the same extent as any other lltzgant,

2 The power of Q court, Independently of this chapter, to compel the producuon of
corportlte records for exammation.
Comment The source of thIS prevision 15 Model Act § 1602 except for subsection CI, which IS

taken from Vlrguna Code § 13.1-47·
The VJrglD1a Draft dIffers from VlrglDla Code § 13.1-47 In the followmg ways
1 The VtrglIUa Draft allows any shareholder to Inspect documents bsted In § 13.1-770 E

reprdles of the shareholder's purpose For other documents, the VlrglIWl Draft follows
VlrglDla Code § 13.1-47 In reqwnng that the sharebolder be a holder of at least fIve percent
of tbe outstaDdmg shares or a holder for at least SIX montbs and that the shareholder's
demand be made m good faith and for a proper purpose,

2 The requIrement m the Vlrglma Draft that nonce of any demand be given five business days
ID advance IS Dot found m the VlrglDJa Code~

3 SUbsectJoDS D and E are new

§ 13 1-772 Scope oj mspectton nght.-A A shareholder's agent or attorney has the same
uzspectlon and copymg nghts as the shareholder he represents

B The nght to copy records under § 13.1-771 mcludes, if reasonable, the nght to receive
COPies made by photographzc or other means

C The corpomuon may impose Q reaso1Ztlble charge, covenng the costs of labor and
matenal. for copzes of any documents provtded to the shareholder The charge 11ZQy not exceed
the estImated cost of producuon or reproduction of the records

D The corporation mtly comply WIth Q shareholder's demand to mspect the record of
shareholders under parczgraph 3 of subsectzon B of § 131-771 by provtdzng him wzth Q lzst of Its
shareholders that wtZS compiled no earlzer than the date of the shareholders demand
Comment ThIS sectlon bas been taken from Model Act § 16.03 SubsedloDS B through D are Dot

found m the VIrgima Code

§ 13.1-773.. Court-ordered uzspectzon.-A. If Q corporauon does not aOow Q shareholder who
complies wzth subsectzon A of § 13.1-771 to inspect and copy any records required by that
subsectIon to be avazklble fOT mspectton; the circuit court m the czty or county where the
COrporatIon's pnnczpaI office 1$ located, OT, if none m this Commonwealth, where Its registered
office IS located, may summan/y order tnspectum and copyzng of· the records demanded at the
corporQt,on's expense upon appbcatlon of the shoreholder

B 11 a corporation does not wzthzn Q reasonable time allow Q shareholder to Inspect and
copy any other record, the shareholder who complies wzth subsections B and C 01 § 131-771
may apply to the CIrCUIt court In the City or county where the corporation's prtnctpal office IS
located. or. if none In thzs Commonwealth" where Its registered office IS located, for an order to
permit Inspection and copyzng of the records demanded The court shall dispose of an
application under this subsection on an expedited basts

C If the... court orders mspectton and copyIng of the records demanded, zt may also order
the corporation to pay the shareholder's costs, Including reasonable counsel fees, Incurred to
obtain the order II the shareholder proves that the corporation refused mspectton without Q

reasonable basts for doubt about the nght of the shareholder to inspect the records demanded

D If the court orders Inspection and copying of the records demanded, It may Impose
reasonable restricuon« on the use or dtstrtbutton 01 the records by the ¢emandzng shareholder
Comment ThIS section bas been taken from Model Act § 1604 WIth a change In subsection C to



place the burden of proof on the shareholder In the Model Act, the corporabon must pay
the Shareholder's costs unless It can prove that It had a reasonable b8SJS for doubt about the
shareholder's ngbt to Inspect There IS no comparable prevision m the VlrgmJ.8 Code

§ 131-774 Ptnanctal statements for shareholders-A If requested tn wntzng by any
shareholder. a corporation shall fumisn the shareholder wzth the fznDncztzi statements for the
most recent /zsca/ year. which may be consohdated or combtned statements of the corporation
and one or more of Its substdtanes; as appropnate, that mclude Q balance sheet as 01 the end
of the tzsctZl year, an tncome statement for that year, and a statement of chtmges m
shDreho/ders' equuy for the year unless tnat tniormauon appears elsewhere tn the financzal
statements 11 ftnancta; statements are prepared for the corporation on the .basts of generally
accepted accounting pnnczpies, the annual ftnanczaJ statements must also be prepared on that
basu

B II the annual ftnanczaJ statements are reported upon by Q pubbc accountant, Jus report
must accompany them 11 the annual jmanczaJ statements are not reported upon by a publiC
Qccounttmt, the preszdent or the person responszble lor the corporatzon's accounting records
shall proVIde the shDrehoider wzth Q statement 01 the basts of accountmg used In prepDrahon of
the tJIUUlI:ll ftntmcuzl statements rmd Q descrtptzon of any respects In whzch the sttltements were
not prepared on a basts of Qccountmg conszstent WIth the statements prepared for the
precedIng year

C. 1/ Q corporatzon does not comply WIth Q shareholders request for jinanczaJ statements
wzthm tJurty days of delzvery of such request to the corporatzon, the circutt court In the czty or
county where the corpoTtltzon's pnnczptl/ office IS 10000et!, or, if none m thzs Commonwealth,
where Its Tegzstered office IS located may, upon applzcabon of the shareholder, sumnuznly order
the corporation to jumzsiz such jmanczQ/ statements.
Comment wtule the source of this prOVJSlOD IS Model Act § 16.20, the secnen has been reVISed

to proVide for dJStributJOD of fmaDoal statements only If requested by the shareholder. In
additloD, SUbsectJon B has been reVISed to reduce the dJsc10sure burden for eerporanons tbat
do Dot have fmanoal statements reported upon by a pubhc accountant SubsectIon C IS new

nus section of the VIrgIDI8 Draft IS more detailed than VIrgUUa Code § 13.1-47, wIllch prOVIdes
that upon the wntten request of any stockholder, the corporation shall mail to such
stockholder "ns most recent pUbbshed fmanaal statements showmg m reasonable detail Its
assets and hab1lJbtes aDd tile results of Its operaboDS"

Comment The VJrgIDl8 Draft has Dot adopted sectlon 16.21(b) of tile Model Act, wluch would
reqwre dISClosure to shareholders whenever a eorporaboD (i) mdemnifies a d1reCtor or
advances expenses m conned1oD WIth a c1alm agamst a dtreetor or (n) ISSUes shares for
proDUSSOry notes or for prouuses to render services m the future There IS DO comparable
proVlSlOD 1D the VtrglIll8 Code

§ 13./-775. Annutll report of domestzc and forezgn corporatzons-A.. Each domestzc
COrportltlO1Z, and each foreIgn corporation authonzed to transact bUSIness In tms
Commonwealth" shfllI ftle~ wzthm the time prescnbed by thzs chapter, tmd annual report setting
forth.

J The nome of the corporation, the address of Its pnnczpal office and the ssate or country
under the law oj which It IS incorporated;

2. The address of the regzstered office 01 the corporation In tlus Commonwealth" tncludzng
both (I) the post' office Qddress wzth street and number, if any, and (u) the name of the county
OT czty In which It IS located, and the name 01 Its regIStered agent In this Commonwealth at
such tlddress

3 The names and post office addresses of the directors and the pnnczpa! officers of the
corporation, -Qnd

4 A statement 01 the aggregate number of shares whzch the corporation has authoruy to
ISSUe, ztemzzed by class and senes

B The report shaD be made on forms fumished by the Commisston and shaD supply the
znformatlon as Of the date of the report ,



C The annual report 01 a domestic or foreign corporation shall be ftJed with the
CommZSSlon between January J and March J of each year after the calendar year tn whIch It
was Incorporated or authorzzed to transact business In this Commonwealth If the report
appears to be rzcomplete or Inaccurate, the Commissum shall return zt for correction or
exp/.Qnatlon Otherwise the Commissum shall ftle It In the clerk's office
Comment Subsections A and B have been taken from Virgmia Code § 13 1-120 WIth mmor

language changes Subsec110D C has been taken from VIrgInIa Code § 13 1-121 ThIS section of
the VIrginia Draft IS Similar to Model Act § 16 22

Article 19

Proceedmg for Determmatton 01 Shareholders

§ 131-776 Dejznztlons-As used In this article, unless the context otherwzse requires, the
term

·-Asserted shareholder61 means an entity holdIng a certzfzcate for one or more shares of stock
of Q corporation on whzch zt IS stated to be the owner thereof but whzch IS not lzsted fJS a
shareholder on the records of the corporation

"'Corporatzon" shall have the metlnmg provuled m § 13.1-603

·'Entlty·" means one or more persons, [XlrtnershlpS, unmcorporated assoctations, corporations
or other organlZtltlons entitled to hold property In Its own name .

"Lost shareholder" means a shareholder shown by the 1JlCOTds of a corporation to have
been Q stockholder for more than seven years but who, throughout that penod, nezther claimed
Q dlvzdend or other sum nor con-esponded tn wntmg wzth the corporatzon or otherwzse
mdlCtlted an Interest as evzden.ced by Q memorandum or other record on fde wzth the
corporation and the corporation does not know the locauon of the shareholder at the end of
such seven-year penod

'~Shareholder'means an entlty shown by the records oj a corporation to be the owner 01
one or more shares of Its outstandIng CtlfJlttzl stock

§ 13.1-777 Instztutzon 01 proceedmg to determme shtlTeholders -A. Whenever the records of
Q corporation are such that Its botud of duectors determmes that there are enttttes that appear
to be lost shareholders who may or may not be entltled to the shares of stock shown by Its
records or that there may be asserted shareholders, the board of directors may by a SUit In
equzty brought m the ctrcutt court of the czty or county In which Its regzstered office 1$ located,
begin Q proceedmg jar Q determination 01 the zdentlty DIlts proper shareholders.

B Each lost shareholder shaD be named a party defendant Asserted shareholders shall be
JOIned as defendants tlS persons unknown Service shall be effected by order -01 pubucatton
pursuant to § 8 01-316 of the Code of Vzrgzma The Commonwealth shall be named a party
defendant and service shall be effected on the Attorney General

C The court shaD hear aD evidence that shaD be avazlable as to the identity ot lost
shareholders and asserted shareholders and whether or not they are entttied to own shares of
stock of the corporation

D The court, on the basts of such evidence, shall determine. to the best of Its abthty, the
IdentIty of the lost shareholders and asserted shareholders ot the corporation Such
determznat,on shall be ftnal, sub/eet to appeal to the Supreme Court of VIrginia

E The court, tn Its final decree, shall declare that the shares owned by lost shareholders or
asserted shareholders and any dzvzdends declared thereon and unpaid shall be the property of
the Commonwealth In accordance wzth § 55-210.61 of the Code of Vtrgtnia



Arbcle 20

Transuton Provtstons

§ 13.1-778 Apphcatzon to exzstmg COrporatlons-UnJess otherwtse provided; the provtszons of
thzs chapter shall apply to all domestzc and jOTezgn corporations exzstzng at the ttme this
chQpter takes effect and thetr shareholders. The charter 01 every corporation heretolore or
hereafter organzzed In this Commonwealth shall be subJect to the provisions of thts chapter In
the case of foreIgn corporations, the certtftcate of authonty to transact bustness tn this
Commonwealth ISSued by the Commission under any prior act of thzs Commonwealth shall
contmue In effect subJect to the provuaons hereof
Comment. TIns section IS taken from Virglma Code § 13.1-128 WIth D1IDOr language changes The

Model Act §§ 17.01 and 17.02 deal with this subJect matter m a slDlllar fashion

§ 13.1-779 St:Jvmgs provunon-A Except as provzded In subsection B of thzs secuon, the
repetl/ of tl statute by thIS chapter does not affect·

J The o(Je1'Cltlon of the statute or any actzon taken under It before its repeal

2 Any rtztljiCtlbon, nght, remedy, pnviJege, oblIgation or lzabiIzty acqu.zred, accrued, or
mcurred under the statute before Its repeal,

3 Any Vlolatzon of the statute, or any penalty, forfeIture or purushment mcurred because of
the ",okltzon, before Its repetJl, or

4 Any proceedmg commenced, or reorganZZtltlon or dISSOlution authonzed by the board of
dIrectOrs, under the sttztute before Us TepetZ/, and the proceeding, reorgtmlZQtzon or dzssolutzon
mtzy be completed m accordance WIth the sttltute as zf It htld not been repealed

B. If a pentl/ty Dr punIShment unposed fOT vzolatlon of Q statute repealed by this Act IS
reduced by tJus Act, the pentllty OT p_ if not already unposed shall be Imposed m
accordtmce WIth this chapter.
Comment. Tb.!s IS Model Act § 17.03 WIth IDlDor changes The VlrgmJa Code bas a less

compreheDSlve proVlSlOD at § 13.1·130

§ 13.1-780 Severability -11 any proVZSZ071 of thzs chapter or Its appllCQtzon to any person or
CITCumsltmce IS held mvtllul by a court of competent /urzsdzctlon. the mvobdzty does not affect
other proVISIons or applicatzo1l$ 01 the chapter that ClZ1Z be gzven effect Without the Invalzd
proVISIon or applzcabon., and to tJus end the proVISIOns of the chapter are severable
Comment. nus secbon has been taken from Model Act § 17 04 There IS DO comparable

proVlSlon m the VJrg1DIa Code

§§ 13.1-781 through 13.1-800 reserved

CHAPTER 10

VIRGINIA NONSTOCK CORPORATION ACT

Artzcle 1

General Provtstons

§ 131-801 Short btle-Thzs chapter shall be known as the uYlrgznlQ Nonstock Corporation
Act ..

§ 13.1-802 Reservatron of power-The General Assembly of Vtrguua shaD have power to
amend or repeal all or part of thzs cnapter at any time, and all domesuc and foreign



corporations subJect to this chapter shaII be governed by the amendment or repeal

§ 13 1-803 De/tnltrons.-As used In this chapter, unless the context otherwise requires, the
term.

"Artzcles of Incorporation" means alI documents constttutmg, at any parucuiar time, the
charter 01 Q corporation It mcludes the ongznal charter issued by the General Assembly, Q

court 07 the Commission and all amendments zncludlng certtftcates of merger or consohdatton
When the llrtzcIes of tncorporatum have been restated pursuant to any articles of amendment
or merger, It mcludes only the restated articles of mcorporation WIthout the accompanymg
articles 01 amendment or merger

·'Botlrd of dtrectors" means the group of persons vested WIth the management of the
business 01 the corporation Irrespective of the name by which such group IS deszgnated, and
"director" means Q member 01 the board of directors:

C4Certl/lcate," when relatmg to articles ftled With the Commtsston, means the order 01 the
Commisaan that makes the artlcles effective, together with the arudes:

"Commuaon" means the State Corporatzon Commzsszon of Vaguua

'-COrpoTtltz01Z" or .cdomestzc corporation" means a corporation not zssumg shares of stock
Irrespective 01 the nature 01 as buszness to be tnlnstlcted, organzzed under this chapter or
ertStmg pursuant to the laws 01 thzs Commonwealth on Jtznuory 1, 1986 , or merged wzth a
corporation of thIS Commonwetllth m such manner as thereby to become (J domestzc
corporatzon of thzs Commonw~ even though also remtlmD'lg a corporatIOn of another state

"Deuver' Includes mJ:lu.

C4Emp/oyee" mcludes an officer but not Q dzrectOT. A dlTectoT may accept dunes thtzt make
him also an employee.

··Entztyl' Includes corportltlon tlnd forezgn corporatzon, nonstock corporatzon; profit and
not1or-pro!zt unmcoTfJCrated tlSSOCIIJtlon,· business trust, estate, partnership, trust, and two or
more persons havmg c iomt or common economic znteT~ and state, Umted Sttltes tmd foreign
government

Foreign COrpOTtltl012" means Q corporation not ISSUmg .shares tlnd organzzed under laws
other than the laws of ttus Commonwealth

CClndlVldualt ' mcJudes the estate oj an Incompetent OT deceased uulzvtdual

·'lnsolvent" means :~zl'ty of a corportltzon to pay Its debts as they become due In the
usual course of Its bus:r:ess

"Member" means OJ1e havrng membershl(J nghts In a corporatton m accordance Wlth the
provisions 01 Its articles of mcorporanon OT bylaws

"Person n Includes uulzvzduQ/ and entity

uPnnczpal olftcen means the office, m or out of this Commonwealth, where the prtnctpal
executive o.fftces of Q domesuc or forezgn corporation are located, OT, It there are no such
offices, the office, In or out of thts Commonwealth, so deszgnated by the board of directors The
deszgnatzon of the pnnapa: office tn the most recent annual report ftled pursuant to § 131-936
shall be condustve for purposes oj this chapter

"Proceeding" tncludes czvd SUIt and cnmmal, admmtstrattve and znvestzgatory action
conducted by Q governmental agency

"Record date" means the date establzshed under Artzcle 7 (§ 13 1-837 et seq) 01 thzs chapter
on whIch Q corporanon (fetermznes the Identtty of Its members lor purposes of this chapter



"Transact business" mcludes the conduct of affturs by any oorporatson that IS not organzzed
for profit

··Votzng group" means all members of one or more classes that under the articles 01
zncorporatzon or this chapter are entztled to vote and be counted together coOectlvely on a
matter at Q meeting All members entztled by the arucies of Incorporation or thzs chapter to
vote generally on the matter ore for that purpose Q Single voting group

§ 131-804 FIling requirements-sA A document shall satzsfy the requirements of this section.
and of any other section that adds to or vanes these requirements, to be entuled to be ftled
WIth the Commzsslon

B The document shall be one that this chapter requires or permits to be filed With the
Comml3$lon

C The document shall contain the miormatton required by this chapter It may contatn
other mjormatzon as well

D. The document shall be typewrttten or pnnted The typewritten or printed portion shaD
be In bltlck Manually SIgned photocopzes, or other reproduced copies, of typewritten or pnnted
documents may be ftled

E. The document shall be In the Englzsh ltmguage A corporate name need not be tn Englzsiz
if wruten In Englzsh letters Dr ArabIC or ROmtln. 1Ulmtmlls The arudes 01 mcorporanon, duly
- by the offtczQ/ htzvmg custody of corporate records m the state or country under
whose law the corponztzon IS mcorponzted, wluch are requIred ollorezgn corporations need not
be In Englzsh " tlCCDmpanzed by Q TeQSOntlbly authentrcated Englzsh translation

F The document shall be executed In the name of the corporation:

1. By the chairman or any VIce chQlrman of the board of dIrectors, or the preszdent or any
VIce preszdent,

2. If duectors have not been selected or the corporation has not been formed, by an
mcorponztor, or

3. If the corporauon zs In the hands of a receiver, trustee, or other court-appomted
ftduclary, by that ftduaary

G Notwzthstandlng subsection F of this section; any annuat report requzred to be ftled by §
13.1-936 may be executed zn the name of the corporation by any officer or dzrector listed In
such report

H The person executing the document shall szgn It and state beneath or opposue Ius
szgntlture hIS name and the capaczty m which he Signs The document may but need not
contam:

J The COrporate seal;

2 An attestation by the secretary or an asszstant secretary,

3 An acknowledgement, vertitcauon. or proof

1 If. pursuant to any provtston 01 this chapter, the Commission has prescnbed a mandatory
form lor the document, the document shall be tn or on the prescnbed form

J The dcicu77Zent shall be delIvered to the Commissum fOT ftltng and shall be accompanied
by the required jzllng fee, and any charter or entrance fee or regzstratlon fee required by this
chapter or by Chapter 28 (§ 58 1-2800 et seq) of Tztle 58 1

§ J3 J-805 Issuance 01 certmcate by Commissum; recordation 01 documents-A Whenever
thzs chapter coneimons the effectIveness of a document upon the issuance 01 a certificate by the

lOA



CommISSIon to evidence the effectIveness of the document, the CommISSion shall by order issue
the certzftcate 1/ u finds that the document complies WIth the requirements of law and that all
requITed tees have been paul The Commissum shall admit any such certzfzcate to record In Its
office and shQ/1 forward the certificate lor recordation tn the office lor the recording of deeds tn
the City OT county In which is located the registered office of each corporation that LS a party
to the document, except that no such further recordation shall be required tn the Czty 01
Richmond or the County of Hennco

B Whenever the Commissum IS dIrected to admit any document to record m Its office, Its
shall cause It to be spread upon Its record books or to be reproduced tn microfilm or tn any
other manner the Commissum may deem suztable The Commissum shall reproduce and sell,
upon request, an entire roO of microftlm contamlng pubuc records, documents, Instruments and
papers, or jQcszmzJes thereof, copies of whzch could otherwise be obttzmed from the clerk 0/ the
CommZ8Slon, and shall prescrtbe, charge and collect a reasonable and untjonn fee for each roll,
however, such fee shall not exceed the approxzmate QctUQ/ cost connected wzth proceSSIng the
request and reproduczng the roO of mlcroft/m

§ 131-806 Effectzve time and date of document-A A certificate ISSUed by the Commission
becomes effective at the time such certzfzcate IS issued, unless the certzjicate relates to arttcles
fzled WIth the Commssston and the artzcles state that the certzftCtlte shall become effective at a
later tune and date speCIfied In the artzcles In that event the certlfzcate shaD become effectIve
at the tune and date so speczjied, so long as the effectzve date IS not more than ftfteen days
after the dQte on which the certzftcQte IS zssued by the Commzsszon Any other document ftJed
wzth the COllUlUSSlon shD11 become effectzve when accepted for jibng unless otherwtse provuJed
for tn thzs chapter.

B. Notwzthstandme the proVISIons of subsectzon A of thzs secuon; any certljico.te that has a
delayed effectzve time and date shaD not become effectzve zf prior to the effectzve tzme and date
the ptlrtzes to the artzcles to which the certzftcate relates fzle Q request for eanceU.atzon WIth the
Comnusszon and the Commtsston; by order, can.ceJs the certzficate

C Notwzthstandzng subsecuon A of thzs section; fOT purposes of §§ 13 1-829 and 131-924,
any certificate that has a delayed effective date shall be deemed to become effectIve when the
certrfteate IS issued:

§ 13.J-807 Co"ectlng ftIed QrtlcIes-A The board of directors of Q domestIC or foreign
corporation may authonze correction of any artzcles filed wzth the Commzsszon if the arucies (z)
contam tl1Z Incorrect sttltement or (ZI) were defectIvely executed, attested, sealed, venfted, or
acknowledged.

B AnzcJes are corrected

J By prepanng articles of correction that descnbe the artzcJes to be corrected, mcludmg
thezr effectzve date, and that correct the tncorrect statement or defectIve execution; and

2 By filmg the arttdes 01 correcuon wzth the COntmlSS10n

C Upon the ISSUance of Q certzftcate of correction by the Commtssxon. the arucies of
correction shall become effective as of the effectIVe date 01 the artzcles they correct except as
to persons relyzng on the uncorrected artzcles and adversely affected by the correction As to
those persons, articles of correction are effective upon the ISSuance of the certificate of
correction.

D No articles of correction shall be accepted by the Commission when received more than
mne days DjJer the effective date of the certificate relatzng to the arttcles to be corrected

§ 13.1-808. Evrdentlary effect of copy of filed document-A certthcate attached to Q copy 01
any document admztted to the records of the Commission, beanng the stgnature 01 the clerk or
an ass~tant clerk of the Commission and the seal of the Commission, 1$ conctustve evidence
that the document has been admitted to the records of the Commissum

§ 13 1-809. Certthcare of good standmg -A Anyone may apply to the Commission tOT a



cenzjzCQte oj good standing for a domestic OT foreign corporation

B The certificate shaD. state that the corporation IS tn good standmg m tius Commonwealth
and shaD set forth

1 The domestzc corporation's corporate name or the forezgn corporatton's corporate name
used In this Commonwealth.

2 That (I) the domesttc corporation ts duly zncorporated under the laws of this
Commonwealth. the date 01 zts incorporation, and the penod of Its duration if less than
perpetual, or (II) the forezgn corporauon IS authonzed to transact busmess m thzs
Commonwealth, and

3 II requested, a lISt of aD certzftcates relatzng to artzcles ftled wzth the Comml$Slon that
have been ISSUed by the CommlSSlon WIth respect to such corporation and theu respective
effective dotes

c. A domestiC corporatIon or a forezgn corporation authonzed to transact bUSIness In this
Commonwealth shall be deemed to be m good standmg "

1. All regIStration fees owed to thIS Commonwealth have been paul, " payment IS requzred
to be reflected In the records 01 the C011UlUSSlO~

2 An annual report requzred by § 131-936 has been delzvered to and accepted by the
Comml8Slon wtthm the precedmg fourteen months. and

3 No certzfzcate of dl8SOlutlon or cert1fzcate 01 WIthdrawal has been zssued or such
certzjzeate no longer IS m effect

D The certzficate may state any other facts of record m the office of the clerk of the
Commtsston that may be requested by the applzcant

E. SubJect to any qualljicatlon stated m the ce1tzftcate, Q certijicate of good sttmdzng issued
by the Comnusszon may be relied upon as concluszve evidence tJuzt the domestzc or foreign
corporatzon IS In good standmg m tius Commonwealth.

§ 13 1-810 Notice -For purposes of tlas chapter

A. Notice shall be m wntlng except that oral notice 01 any meetlng of the btxzrd of
directors may be gzven if expressly authonzed by the arttdes of mcorporatzon Dr byltlws

B Notice may be communicated m person, by telephone, telegraph, teletype, or other form
of wzre or wzreless COmmunicatiOn, or by maO or private earner If these forms of persona!
notice are Impracticable, notice may be commumcated by Q newsptZpeT of general czrculatzon m
the area where the notice IS mtended to be given, or by radio, teIevzszon or other form of
publiC broadcast commumoation

C Wrttten nonce by Q domestic or forezgn corporatzon to Its member. if In Q

comprehenszble form, ts effectzve when mazled, if mazled postpmd and correctly addressed to the
member's address shown In the corporation's current record of members

D Wntten nottce to Q domesuc corporation or a forezgn corporation authonzed to transact
busmess tn this Commonwealth, may be addressed to Its regzstered agent at as regzstered office
or to the corporation or Its secretary at Its pnnczpal office shown In Its most recent annual
report or, tn Me CQ$I! of Q foreign corporation that has not yet ftJed an annual report, In Its
applIcation for Q certificate of authonty

E Except as proVided tn subsecuons B Qnd C 01 this section, wntten notice; zf zn a
comprehenszble form, becomes effectIve. at the earues: of the foOoWlng

1 When received,



2 FIve days after its deposu tn the United States mad, as evidenced by the postmark, II
maued postpazd and correctly addressed, or

3 On the dace shown on the return receipt, zf sent by registered or certmed mazl, return
receipt requested and the receipt is szgned by OT on behalf of the addressee

F Oral nouce becomes effective when communicated If communicated In a comprehensible
manner

G // thts chapter prescribes notice requirements tor particular circumstances, those
requirements govern If arucies of Incorporation or bylaws prescribe notice requirements not
tnconsistent wzth this section or other provisions of thzs chapter, those requirements govem

§ 13 1-811 Penalty tor szgnlng false documents -A It shall be unJalVjul for any person to
Sign Q document whIch he knows IS false tn any material respect wah mtent that the document
be delIvered to the Commissum for ftlmg Any person who VIolates the provtsums of this section
shall be guzlty of Q Class J misdemeanor

§ 13 1-812 Unlawful to transact or offer to transact busmess as Q corporation unless
Quthonzed-It shall be unlawful lor any person, firm or assoctatum to transact bustness tn this
Commonwealth as Q corporation or to offer or advertis« to transact bUSIness tn thts
Commonwealth as Q corpoTtlhOTl unless the tJ1Ieged corporatum IS etther a VrTgUlza corporation
or a foreign corporation Quthonzed to transact bustnes» tn Vzrgznza Any person who,
mdz1IZdually or as a member of a firm or assoctatum, VIolates this section shall be gutlty of a
Class J mlSdemetmOT

§ 13..1-813 Reheanng and fmaizty of COmJ'lUSSlOn acuon; inJunctions-The Commisstan shall
have no power to grant Q rehetlrmg With respect to any cptzftcate ISSUed by the Commisnon
WIth respect to any artzcles ftled WIth the Commzsszon except on a peuuon by a member or
dzrector, jzled wzth the Commzsszon and the corporation wuhsn ten days after the effective date
of the certrftcate, In whIch the member or director QS..'l8rts that the certzfzco.tzon 01 corporate
action contamed In the articles conzams a mISStatement of Q matenal fact as to compkance
With statutory requirements, speczfymg the partundars thereof. After hearmg, on notice In
wntmg to the corporation and the member or duector, the COmtRlSSlOn shall determme the
issues and revoke or refuse to revoke Its order accordIngly

No court wuhm or Without Vugl7ZUZ shall ave lunsdlctzon to en/Din or delay the holdmg 01
any meetIng of directors or members for the purpose of authonzrng or consummatmg any
amendment merger or dzssolutzOTl, or the execuuon or ftlmg With the Commissum of any
articles or other documents f07 such purpose, except for fraud. No court Within or Without
Vlrgznla~ except the Supreme Court by way of appeal as authonsed by law, shall hove
/Unsd,ctlon to revzew. reverse, correct or Qnnul any action of the Commzsszon, wtthm the scope
of Its authority, wzth regard to any artzcles~ certzftcate, order, obJectzon or petuton, or to
suspend 07 delay the execution DT operauon thereof, or to emom, restram or mterfer« wzth the
Commission In the performance of as officzoJ dunes

§ 13 1-814 SJuzre3 of stock and dzvzdends prohzbzted-A corporation sholl not issue shares 01
stock No dlvzdend shall be paid and no part of the tncome of a corporation shall be dzstnbuted
to Its members; dzrectors or officers A corporauon may pay compensation zn Q reosonable
amount to Its members, dIrectors or officers jor services rendered, includIng pensions, may
confer benefits upon Its members m conformzty wzth Its purposes, and may mahe dzstnbutzons
to its members or others as permitted by this Act upon dissolution or ftnai ltqutdation and no
such payment, benefit or disznbutum shall be deemed to be a dlvzdend or Q distnbution of
Income

Artzcle 2

Fees

§ 13 1-815 Fees, taxes and charges to be collected by Commissum -The Commissum shall



assess the regzstrat,on fees and shfl1J charge and collect the charter lees and entrance lees
Imposed by law

§ 131-816 Fees for jzl,ng documents or zssumg certlftcates-The Commission shall charge
and collect the followmg fees:

A For /ibng anyone of the folloWing the fee shall be ten dollars

J Artzcles of Incorporation

2 Arudes of amendment or restatement

3. Artzcles Of merger

4 Artzcles of correctron

5 Artzcles of dISSOlution.

6 Artzcles Of revocation of dlSSOlutron

7. .An tlfJpllCtltlon to reserve Q corporate TUUlZe

8 A notice of transfer 01 Q reserved corporate name.

9. Artzcles of termmtltlon of corporate existence

JO. An tlfJphcatlon 01 a foreign corporation fOT Q certrftcate of authorzty to transact busmess
m tJus Common'WlNllth

1J An tlfJplrcatron oj a forezgn corporatzon for an amended certzficate of authonty to
tn:znstzct business In thzs Commonwealth

12 A copy of tm czmendment to the llTttcIes of mcorportltzon of Q foreign corporation
holdzng tl certzjiCtlte of authonty to transact busmess In thzs Commonwealth

13 ..4 copy 01 llTttcles of merger or consolidatIon of a foretgn corporation holdzng a
certrfiCtZte of llUthonty to trtlnstlct busmess m thIS Commonwealth

J4 A sttltement 01 WIthdrawal of a foretgn corporation

15. An tlfJpliCtJtzon for use of CI1Z mdzstmguzshable name

B For zssumg a certrjicate of chtlnge 01 name the fee shall be five dolltlTS

C For fiJmg Q sttltement of chrmge of tlddress of regzstered office OT chllnge of registered
agent or both the fee sIuiO be five dollars. Except In the case of the City of Rzchmond or
Hennco County. the Commzssz01l.~ m respect of domestzc corporations, shfl1J coOect and remit to
the clerk of the court for the recordmg 01 deeds In the CIty OT county m wJuch -the regzstered
office IS located an tlddznoMl fee of five dollars. q the locauon 01 the regIStered office IS

c/umged from one cay or county to another the Commzsszon shall collect and remzt fees of five
dollars for each 01 the clerks to whzch It 18 reqwred to gzve notice

D A dome~zc OT Q fOTezgn corporation that (z) has lazIed to comply wtth § 131-833 or §
13.J-925, and (Ii) has been sent a written notice by the Commzsszon to file the statement
requIred by § 13.1-834 or § 13.1-921, and (til) delivers such statement to the Commzsszon lOT
fthng more thtpz thirty days after the nonce was sent, but prior to the date 01 the Commzsslon
order of dzssolU~ion or of revocation oj authonty to transact busmess tn this Commonwealth,
shfl1J Ptzy a filzng fee of ten dollars Instead of the ftIzng fee prescribed by the first sentence of
subsectIon C of § 13 1-816.

E Whenever the Commzsszon is required to adms: any document to record In Its office, zt
shall collect Q fee of two doOars a page plus two doOars for the order of the Commissum, or a
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fee oj ten dollars, whichever IS greater Whenever any such document shall also be recorded zn
the office oj any clerk, the Commission shall collect and transmit to such clerk Q fee tn the
same amount plus two dollars lor the certzftcatlon fee.

§ 131-817 Mzscellaneous charges-The Commission shall charge and coOect for jumzshlng a
certified copy of any document, instrument or paper one dollar per page and three doDors tor
the certzjzeate and a/ftxmg the seal thereto

The clerk of the Commission shall charge and collect at the time of any service of process
on him WIth respect to any domestic or foreign corporation thirty dollars, which amount may
be recovered as taxable costs by the party to the SUIt or actzon causuzg such service to be
made if such party prevails In the stat or acuon

For maklng up, certifying and transnuttlng a record on appeal the clerk shall charge and
collect fifty dollars

Artzcle 3

Formatzon of Corporations

§ 13.1-818 Incorpo1'tltors.--Dne or more persons may act as Incorporators of a corporation
by 81gnuzg and ftllng artzcles of mcorporatio1'l 'WIth the Commzsszon

§ 13.1-819 ArtIcles of mcorporauon -A The artzcles of moorporatton shall set forth.

J A corporate name lor the corporation thilt meets the requzrements 01 § 13.1-829

2 If the corporatlon 1$ to have no members, a statement to that effect

3 If the corporation is to have one or more classes of members, any proVlSlon whzch the
mcorporators elect to set forth In the artzcles of incorporation OT, 1/ the artzcles of mcorporanon
so proVIde. m the bylall-lS desrgnanng the cltzss or classes 0/ members, statmg the qualzftCtZtzons
and nghts of the members of each cltzss and confernng, Ilmltmg or denymg the rzght to vote

4. If the dzrectors 01 any of them ore not to be elected or appoznted by one or more classes
01 members, a stati!J'Mnt of the mcmner In whzch such duectors shall be elected or appoznted,
and a deszgnatzon of ex offiCIO dzrectors, if any.

5 The address of tts mztztzl regrstered office (mdudmg both (I) the post office address wzth
street and number, if any, and (IZ) the name of the CIty or county m which It IS /ocated), and
the name 01 Its lnltztzl regzstered agent at tha: office, and thtlt the regzsteTed agent meets the
requzrements of § 13 1-833

B The articles oj mcorporauon may set forth.

1 The names Qnd addresses of the persons who are to serve as the mztla/ directors

2 Any provutons not mconnstent "WIth law:

a Statzng the purpose or purposes for which the corporation is organized

b Regarding the management or regulation of the busmess of the corporation

C De!zn,rrc, hmittng and regulating the powers of the corporation, Its dzrectors and Its
members

d Any provisum that under thzs chapter IS required or permitted to be set forth tn the
bylaws.

C It shall not be necessary to set forth In the arttcies of Incorporation any at the corporate



powers enumerated In this chapter

D Except as provtded In subsection A of § J3_J-85S~ whenever a provision of the artides 0/
zncorporatlon IS mconsisten: with a bylaw, the provtston of the artzeles of moorporation shall be
controllzng

§ 13.1-820 Issuance of certifrcate of mcorpomnon»- If the Commission finds that the articles
comply WIth the requirements of law and that all required fees have been paul, zt shall issue a
certrftcate 01 mcorporauon

When the certzficate 01 maorporatton becomes effective, the corporate existence shall begzn
Upon becommg effectIVe, the certificate of Incorporation shall be conclusive evidence that aD
cOndztlons precedent required to be performed by the Incorporators have been complied lAlzth
and that the corporation has been Incorporated under thzs chapter

§ 131-821 Llabdzty for premcorporanon transactIons-All persons purporting to act as or on
behalf of a COrportztlOn, but knowmg there was no mcorporatton under thzs chapter, are JOintly
and severtl/ly liable f07 all lzabilltles created whzle $0 actzng except for any lzabtlzty to any
person who also knew that there was no Incorporation

§ 13 1-822 Organzzatlon 01 corporation -A After tncorporatum:

J If Inztzal directors are named tn the articles of mcorporation, the mztZQ/ director» shaD
hold an orgtl1UZllbontll meetzng, flt the call of Q ma/onty 0/ the director» , to complete the
orgtl1UZtltion of the corporation by adopting bylaws, appozntmg officers and carrymg on any
other business brought before the meetmg

2 11 lnztzal dIrectors are not named tn the Qrtzcles, the mcorporator or Incorporators shall
hold an organlZtltlontll meetrng at the call 01 Q maionty of the mcorporators.

Q To elect Q board of dzrectors tlnd complete the orgamzatzon of the eorporatton, or

b To eJect dzrectors who shall complete the orgarll.ZQtzon of the corporation

B Action reqwred or permitted by this chapter to be taken by Incorporators at em
organlZtltional meetmg may be taken Without a meetzng if the action token IS evzdenced by one
or more wntten consents descnbmg the acuon tDken and szgned by each mcorporator

c. An organzzatzonal meetmg mQY be held tn or out of thIS Commonwealth

§ 131-823 BylaWS-A The Inztzal byItzws of the corporauon shall be adopted by Its
Incorporators or board of directors

B The bylaws of Q corporation may contam any provuson jor the regulation or
management of the bUSIness 01 the corporation that IS not mconststent wzth law or the articles
of tncorporation

§ 131-824 Emergency bylaws -.4 Unless the IlTtzcles 01 mcorporauon provide otherwtse, the
board 01 directors of Q corporation may adopt bylaws to be effectIve only In an emergency
defmed In subsection D ot thts section The emergency bylaws, which are suinec: to amendment
or repeal by the members, may make Q/l provtstons necessary tor managing the corporation
during the emergency, mciuding

1 Procedures for cQ/lzng a meeting 01 the board of directors ,

2 QUOTU11L requirements tor the meeting, and

3 Deszgnatlon 01 addltzonal or substztute directors

B All provtsums of the regular bylaws consistent wzth the emergency bylaws remain
effective durtng the emergency The emergency bylaws are not effectIve after the emergency
ends
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C Corporate acuon taken tn good fazth In accordance wzth the emergency bylaws:

1 BInds the corporation; and

2 May not be used to Impose llabzlzty on a corporate director, officer, employee OT agent

D An emergency exists for purposes of this sectzon if a quorum of the corporation's board
of directors cannot readdy be assembled because of some catastrophic event

Article 4
Purposes and Powers

§ 13 1-825 Purposes - Every corporation incorporated under this chapter has the purpose of
engagzng m Qny lawful purpose or purposes, unless

1 A statute requires the corporauon to issue shares or one 01 the purposes 01 the
corporation IS to conduct the busmess 01 Q publIC service company other than Q sewer
company,oT

2 A more izmrted purpose IS (I) set forth In the artzcles of Incorporation or (u) requtred to
be set forth In the artiCles of mcorporauon by any other laws of tius Commonwealth

§ 13 1-826 Genenll powers.-A. Unless Us artzcles oj mcorporatton proVIde otherwise, every
corporation has perpetUlll durtltzon and succesaon tn Its corporate name and has the same
powers as an mdzvulual to do all thzngs necessary or convement to Ctl1TY out as bustness,
Including, WIthout lmutlltlon, power to

J Sue and be sued, comp/am and defend, tn tts corporate name

2. Have a corporate sea4 whzch mtzy be Q/tered at will, and to use tt, or a facszmde of u,
by lmpresszng or tzffzxml It or tn any other manner reproduczng It

3 Purchase, recerve, lease, or otherwzse acquzre, own, hold, unprove, use and otherwtse deal
WIth. real or persontll property, Dr lDZy legal OT equztDble znterest In property, wherever located

4 Sell. convey, mortgage, pledge, lease, exchange, rmd otherwzse dzspose of all or tmy part
of Its property

5 Purclu:Lse, recezve, subscrzbe for, or otherwzse acqu.zre/l own, hold, vote, use, employ, se/4
mortgage, lend. pledge, or otherwtse drspose of, and wzth, shares or other mterests tn; or
obllgatzons ot any other domestzc or forezgnCOrporatlOns orgaruzed for any purpose,
QSSOCmtlOns, partnerslups or mdzvzduais, or dIrect or mdiTect obbgatzons of the United States, or
of any other government, state, terntory, governmental dzstnct or mumczpaIzty or of any
mstrumentallty thereof, and to guarantee the payment of any bonds or other oblzgatlons of tlny
assoaation, partnersJup, or mdzvulual or any other domestu: or forezgn corporauon organzzed
for cmy purpose.

6 Make contracts and guarantees, mCUT llabzlztlesp borrow money , issue Its notes, bonds,
and other oblzgatlons, and secure any of Its obllgatzons by mortgage or pledge of all or any of
Its property, franchzses and Income

7 Lend money, invest and reinvest Its funds, and hold real and personal property as
secunty for repayment

8 Transact tts busmess, locate offices and exerctse the powers granted by this chapter
wtthm or Without this CommonweDlth

9 Elect directors and appoint officers, employees and agents of the corporation, define thetr
duties, fix their compensation and lend them money and credu

10 Make and amend bylaws, not inconsistent WIth Its arucies of mcorporatton or wzth the
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Jaws 01 ths» Commonwealth, for managing or regulatmg the business of the corporation

11 Make donauons tor the publzc welfare or for rebgzous, chantablel sczentzfic, luerary or
educational purposes.

12 Pay pensions and establzsh pension plans, pension trusts, projzt-shanng plans, and other
Incentive QM compensation plans for any or all of the current or former directors, officers,
employees Qnd agents of the corporation or any of us subsuiumes

J3 Insure tor Its benefit the lzfe of any director. officer or employee of the corporauon and
contmue such tnsurance after the relauonshtp terminates

14 Cease Its corporate acttvutes and surrender Its corporate franchtse

15 Have and exerase all powers necessary or convenient to effect any or all 01 the
purposes for which the corporation IS organzzed.

Beach corporation other than a banJung corporation, an tnsurance corporation, a Stlvzngs
and loan tlSSOclQtlon or a credzt union shall hove power to enter tnto partnershzp agreements~
Joml ventures, or other assocltltzon 01 any kind WIth other corporatz01l8:1 whether orgamzed
under the ltzW$ 01 thzs Commonwealth or otherwzse, or WIth any uulzvzdUQ/ or mdzvzduals..

C PrIvileges and powers conferred and restncuons and requirements unposed by other tztJes
of the Code on rau1TKllis or other pubbc service COmpanze81 btmkmg eorporanons, msurance
corporations. 8tlVl1lgs and 10Q12 flSSOCUltzons, credzt umons, mdustrzal lOQ12 QSSOClQtzons or other
speCIIll types of corportltzons shall not be deemed repealed or amended by any provzszon of this
chapter except where speczftcally so provzded.

D Each corporatzon whIch IS deemed a private foundauon (as deftned In § 509 01 the
Intemtll Revenue Code), unless Its arudes of mcorporauon expressly proVide otherwtse, shall
dzstnbute Its Income and, if necessary, pnnczpaJ, for etlch ttlxtlble year at such tzme tmd In

such manner as not to subJect such corporation to tax under § 4942 DI the lntenuzl Revenue
Code Such corporatIon shtlJI not engage In any act of self-dealmg (tlS defined In § 4941 (el) of
the IntemQ/ Revenue Code), retain any excess bUSIness holdmgs (as defined m § 4943 (c) 01 the
Intemtll Revenue Code), make any mvestments In suck mtUZ1U1r as to gtve nse to lzabzIzty for
the tax unposed by § 4944 of the Intemal Revenue Code, or make any Ulxab/e expenduures (as
defzned In § 4945 (el) of the IntemQ/ Revenue Code) T/us subsectzon sholl apply to any
corportltlon orgamzed under thzs chapter after December 31, 1969, and to any corporation
orgtlmzed before Jan.uary 1, 1970, only lor as tflzrlble year» begmnmg on and after JlZ1Zuary J,
1972, unless the exceptzons provuJed In § 508 (e) (2) (B) or (C) 01 the Internal Revenue Code
sIuzJl apply, or unless the board 01 dzrectors of such corportztzon shD/I elect tJuzt such restnctzons
as are contamed m thzs subsection shall not apply by filmg wntten nonce 01 such electzon wzth
the Attorney GeneTtll and the clerk 01 the Commission on or before December 31. J971. Etlch
reference to a section 01 the IntemDl Revenue Code made m thIS subsectzon sIuzll znclude future
tunendments to such Code sections and correspondIng provzszons of future Internal revenue
klws.

§ 131-827. Emergency powers-A In anttczpatton oj or dunng any emergency defined tn
subsection D of this section; the board of directors of Q corporauon mtlY

1 Modzfy Imes of succession to accommodate the mcapactty of any director, officer.
employee OT agent

2 Relocate the prtnctpal office, deszgnate alternative pnnctpal offices or regional offices, OT
authorize the Officers to do so

B Dunrig an emergency defined tn subsection D of tius section, unless emergency bylaws
provide otherwise

1 NotIce Of Q meettng of the board of directors need be given only to those directors whom
It IS practicable to reach and may be given tn any pracucabl« manner, Includzng by publication
and radio
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2 One or more officers of the corporation present at a meetzng of the board of directors
may be deemed by !l ma/onty 01 the directors present at the meettng to be directors for the
meetmg; In order of rank and wuhtn the same rank tn order of seniortty, as necessary to
acnseve Q quorum

C Corportlte action taken m good taltlt dunng an emergency under this section to further
the ordznary busmess of the corporation

1 Bznds the corporation, and

2 May not be ~-i to impose Ilabz1lty on a corporate director. officer, employee or agent

D An emergency east» fOT purposes of thzs section zl a quorum of the corporatzon's board
of dIrectors cannot r~<!dy be assembled because of some catastrophic event

§ 13 J-828 Ultra vrres.- A Except as proVided tn subsection B of ttus section, the vtzIZdlty
of corporate actzon may not be challenged on the ground that the corporation lacks or lacked
power to act

B A co1"pOrabon's power to act may be challenged.

1 In a proceedzng by Q member 07 Q hector agamst the corporation to emom the act, or

2 In a proceedzng by the corportltzon, dzrectly, denvfltzve/y or through Q receiver, trustee,
or other legal representtltzW1, agamst incumbent or former oJtzcers, dzrectors, employees or
agents Of the COrportltlQR, or

3 1" a proceedmg agamst Q corporation before the COmmlSSlon

C In a proceed,ng by tl member or a director under ptDTlg1TlfJh 1 of subsectzon B of tius
section to tmJom an unauthonzed corporate (let, the court mD.y enJoin or set amle the act, zf
equztable, and may award damages lor loss, other than anbapated profits, suffered by the
COl'pOratlon or tlnother party because of e1I/Ouung the unauthonzed act:

Artzcle 5

Name.

§ 13.1-829 Corportlte name.--A. rne corporate name shtzJI not contam any word or phrase
which Indicates or zmpl:es that It IS organzzed for the purpose 01 conductmg any busmess other
than Q buszness whzch It 1$ Quthorzzed to conduct.

B Except tI3 tlu"horzzed by suosecuon C of this sectum, a corporate name shtzll be
dlSbnguzshtlb/e upon t ne records of the Commissum from.

1. The name of any corpomuon; whether lSSUlTlg shares OT not issuing shares, existing
under the laws of thss Commonwealth or authonzed to transact busmess In this
Commonwealth;

2 A name, the exciustve nght to whzch is, at the time, reserved or registered In the
manner prOVIded m §§ 13 1-631, 13 1-632, 13 1-830 or 13 1-831,

3 The deszgnated name adopted by Q foreign corporation, whether ISSUzng or not ISSUIng
shores, because Its real name IS unavadab/e

C A domestiC corporation may O-pply to the Commzsszon for authonsatxon to use (J name
tha: is not dzstznguzshable upon Its records from one or more of the names descnbed In
subsection B 01 thzs section The Commisston shaD authonze use of the name applied fOT zf

J The other enttty consents to the use In wnttng and submits an undertakzng tn form



satisfactory to the Commission to change Its name to a name that IS dzstlnguzskable upon the
records of the Commission from the name of the applymg corporation; or

2 The applicant delivers to the Commission a certtiied copy of the final Judgment of Q

court of competent jurisdtction estabhshmg the applicant's nght to use the name applzed for In
this Commonwealth

D The use of assumed names or fictitious names. as provtded tn Chapter 5 (§ 59 1-69 et
seq) of TItle 59 1. is not affected by this chapter

§ 13.J-830 Reserved name -A Any person or foreign or domestic corporation may apply to
the Commzsszon to reserve the exdustve use of Q corporate name, mcIudzng Q deszgnated name
for a foreign corporauon whose corporate name IS not avazlable If the Commzsszon finds that
the name applIed for IS avazltzble, It shall reserve the name for the app[lcant's exdustve use lOT
Q 12o-day penod

B The owner of a reserved corporate name may renew the reservation for successive
penods of 120 days each

C The owner 0/ a reserved corporate name may transfer the reservation to another person
or corporation by dellvenng to the CommISSIon Q notice 01 the trD.ns!eT, executed by the
appllCtl1Zt lOT whom the name was reserved, and specifymg the name and tJddrlJ3S of the
tronsjeree

§ 131-831 Regzstered name-A A forezgn corporatzon may regISter Its eorporat« name, or
Its corporate name WIth any addition requITed by § 13.1-919 , if the name IS dzstmguzshable
upon the records of the C01lU1USSlon from the corporate names that are not tlvazIab/e under
subsection B of § 13.1-829

B. A foreign corporation regzsters Its corporate name, or Its corporate name WIth any
additions requzred by § 131-919, by

1 Fzllng wzth the Commzsszon (I) an application settzng forth the name of the corporation,
or Its corporate name WIth any adduton Tet[Ulred by § 13.1-919, the state OT country and date
of Its mcorpomuon, and a bnef descnption of the nature of the busmess In which zt lS

engaged, and (Ii) a certiftcate setting forth that such corporation IS m good sttIndlng (or Q

document of stmuar import) from the state or country of mcorporatton. executed by the OIftClal
who has custody of the records pertalnmg to corpomtions, and

2 Payzng to the CommISSIon a regzstratlon fee of one doNar for each month, or fracuon
thereof, between the dtlte of jzlmg such applzcatlon and December 31 of the calendar year In

whIch such QPpbcatzon IS Ned

c. If the Commission ftnds that the corporate name apphed lor IS avtzzlable, It shall register
the name for the apphcantls exciustve use The regzstratzon shall expire at the end of the
calendar year tn whzch It became effective

D A foreIgn corporation whose regzstratlon IS effectzve may renew zt tor the succeedmg
year by ftllng WIth the Commission between October 1 and December 31 Q renewal applIcatIon
whIch complies wzth subsection B of thzs sectum; and by payzng a renewal fee of twenty
dollars The renewal application becomes effective when jzled In accordance WIth thts section
and renews the registration tor the foOoWlng calendar year

E. A foreign corporation whose registrauon IS effectIve may thereafter obtaIn Q certificate of
authonty to transact bustness In this Commonwealth under that name or consent In wntmg to
the use of that name by a corporation thereafter Incorporated under this chapter or by another
foreIgn corporation thereafter authorized to transact bustness m this Commonwealth The
reglSlratlon terminates when the domestic corporation IS Incorporated or the foreign corporation
obtains Q certificate of authonty to transact busmessm thts Commonwealth or consents to the
asahoruauon of another foreign corporation to transact busmess In this Commonwealth under
the registered name
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F A forezgn corporation whzch has tn effect Q regtstratton of Its corporate name may
release such name by jzlzng a notice of release of Q regIStered name WIth the Commission and
by paymg Q lee of five dollars.

§ 13 )-832 Property title records.s-Whenever by merger or amendment to the articles of
mcorpomtton the name of any domestic or foreign corporation IS changed or another domestic
or foreign COrporation succeeds to the ownershzp of Its property, a certtitcate recumg such
change or succession shall be ISSued by the clerk 0/ the Commission upon request and such
certificate, or If such corporation is not Q domestic corporation OT a foreign corporation
Quthonzed to transact busmess tn tius Commonwealth, a SUl"uar certmcate by any competent
authonty of the state of incorporation, may be admitted to record In any recordmg office
wzth,n the tunsdtctton of whzch tmy property of the corporation IS located In order to maintain
the contznulty 0/ title records upon payzng the fee of the clerk of the court, but no tax shall be
due thereon

ArtIcle 6

Office and Agent

§ 13.1-833 Regzstered office and regzstered agent -A £Dch corporation shall continuously
mamtatn In tius Commonwealth-

J 4 regrstered office whIch 1IIQY be the same as any of Its places of bustness;

2 A regzstered agent, who shDJl be

Q An zndlVUiutzl who resu:les In tJus Commonwealth, whose bustnes» office IS uJentzcal wzth
such regIStered office and who IS an officer or dtrector of the corporatzon or 0 member of the
VZrglnlQ State Bar, or

b A professzontll corporatzon rtJ8lSlered under the proVlSlons 01 § 54-42.2, the busmess office
of whzch IS ulentlctJl WIth the regzstered office.

B. The 80le duty of the regzstered agent 1$ to forward to the corporation at Its las: known
address tmy notzce that IS served on the regzstered ogent

§ 13.1-834. Change of regzstered office or regzstered Dgent -A. A corporation may change zts
regzstered office or regzstered agent, or both, upon jzlmg In the office of the Commission a
statement on Q form supplied by the Commission that sets forth.

J The name of the corporation,

2 The address of Its current regIStered office,

3 1/ the CUrrent regzstered office IS to be changed, the post office address (Including the
street and nUmber, zf any) 01 the new registered office and the name of the county or CIty In
whIch It IS to be located,

4 The name of Its current regzstered agent,

5 If tpe current registered agent IS to be changed, the name of the new registered agent,
and

6. That qjter the change or changes are made, the corporation shall be In compliance with
the requirements of § 13 1-833

B. The Com17ZZSSlon shall mau to the clerk tn whose office deeds are recorded tn the cay or
county tn which the current regzstered office is located a notice gzvzng the name of the
corporation. the address 01 the regIStered office and the name and address of the registered
agent If the looatton of the regIStered office IS changed to a different cIty or county, the
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Commissum shall mad Q ssmdar notice to the proper clerk of that CIty or county. But no such
notice shall be sent to the clerk of any court tn the Czty of Rzchmond or the County of
Hennco The clerk, on recezvmg the notice. shall record zt In Q book for the recordation of
charters Every statement shall be accompamed by the fees prescribed by law

C A new statement shQ/J jorthwzth be executed by the corporation whenever It changes Its
name or whenever Its regzstered agent dies, reszgns or ceases to sabsfy the requirements of §
13.1-833

D 1/ a regzstered tlgent changes hIS busmess address to another place within this
Commonwealth, he shfl/J change the address of the regzstered office of any corporatton of which
he zs Q regzstered agent by ftImg Q stcItement as required above except that It need be SIgned,
either mtulUll/ly or In fczcszmz/e, only by the regzstered agent and shall recite that (J copy of the
statement has been maded to the corporatzon.

§ 13.1-835. Reszgnatlon 01 regzstered tlgent-A. A regzstered agent may resign hzs agency
appozntment by szgnmg tmd jilmg wzth the Commission his statement 01 resignauon
czccomptlnzed by hIS certlftcatzon that he has mtnled Q copy thereof to the pnnapal office of the
corpolTltlon by certzjied mad The statement may mclude a statement that the registered office
IS also dzsc.ontznued

B. The agency appomtment is termmtZted, lUlIi the regzstered office dtscontmued If so
provided, on the tJurty.ftrst day after the date 012 whzch the statement was ftled.

§ 13.1-836. Servtce on coTpOratJon.-A The regzstered tlgent of a corporation IS the
corportltzon's agent for servioe of process, notice, or demand requzred or permitted by low to be
served on the corporation The regzstered tlgent may by mstrument In wntmg, acknowledged
before Q notary publzc, deszgnate a person or persons In the office of the regzstered agent upon
whom tmy such process, notlce or demtlnd may be served Whenever any such person accepts
servzce of process, a photographzc copy 01 such mstrument shall be attached to the return

B. Whenever Q corporatzon shtlJl fad to appomt or mamtam a regIStered agent m tius
Commonwetllth~ or whenever Its regzstered tlgent cannot wzth reason.tlble dzlzgence be found at
tv regutered office, then the clerk of the C07lU7U8SlOn shfl/J be an agent of the corporation
upon whom may be served any process; nonce, order Dr demand except one tssued by the
Commzsszon Servzce mtlJ1 be made on the clerk or QlZY of hIS staff at hzs office. He shaD. keep a
record of tmy process, nonce. order or demand so served tmd sJzQ/J forthwzth cause It to be sent
by regzstered or certzjied mQzI addressed to the corporation at Its pnnczpal office unless the
C01'1U'1U8Slon does not have (l record of as pnnczpaJ office, tn whzeh event It shall be addressed
to the corporation at Its regzstered office

C. Thzs sectzon does not prescnbe the only means, or necessartly the required means, of
servmg a C01pOratzon

D. The name of the regzstered czgent, the address of the regzstered office and the prtnctpal
office, the names and addresses of the officers, and directors of the corporation as last ftled WIth
the C01'lmUSSlon. pursuant to the provzszons 01 thIS tttle shaD. be conclustve for the purpose of
service of process

Article 7

Members and MeetIngs

§ 13.1-837 Members-A corporation may hove one or more classes of members or may have
no members 71 the corporation has one or more classes of members, the designation of such
class or classes and the qutZlzftcatlons and nghts of the members of each class shaD be set forth
tn the anldes Of mcorporauon or, if the articles 01 Incorporation so provide, In the bylaws A
corporatzon may ISSue certrjicates evuJenclng membership theretn Memberships shaD not be
transferable Menzbers shaD not have votmg or otner nghts except as provided tn the articles of
IncorporatIon or If the artzcles 01 mcorporatton sea provide, In the bylaws Members 01 any
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corporatzon eXISting on January 1, 1957, shall conttnue to have the same voting and other
rzghts as before January 1, 1957, until changed by amendment 01 the artzcles of tncorporatton

§ 13 1-838 Annual meeting -A A corporation shall hold annually at a tzme stated In or
fixed tn accordance wzth the bylaws a meeting of the members

B Annual meetmgs of members may be held at such place, either tn or out of thzs
Commonwealth, as may be provided tn the bylaws or, where not tnconststent wuh the bylaws,
In the notice of the meetmg

C The failure to hold an annual meeting at the time stated tn or fixed In accordance wzth
a corporation's bylaws does not affect the validIty 01 any corporate action

§ 13.1-839 SpeClQ/ meetmg -A. A corporation shall hold Q speCIal meeting of members on
call of the chairman of the board of directors. the president, the board 01 directors, or the
person or persons authonzed to do so by the articles of Incorporation or bylaws In the absence
of a provuson m the articles of mcorporation or bylaws sttztmg who may CQ// Q speCial meetzng
of members, Q speczal meeang of members may be called by members havmg one-twentieth of
the votes entztled to be cast at such meeting

B If not otherwzse fixed under § 13.1-840 or § 131-844, the record date for determlnzng
members entztled to demand Q specztll meetmg IS the date the first member szgns the demand

C SpecUJI. members' meetings may be held at such place m or out 01 this Commonwealth
as may be proVIded In the bylaws or, where not mconsrstent wzth the bylaws, In the notice of
the meetzng

D. Only bUSIness Wlthm the purpose or purposes descnbed In the meetzng notice required
by subsectlon C of § 13.1-842 may be conducted at a speCIal members' meetzng

§ 13.1-840. Court-ordered meetzng -A. The otrcua court of the czty or county where a
corporation's pnnczpal offtce IS located, or, if none m thIS Commonwealth, where Its regzstered
office IS located, may, after nonce to the corporatum; summarily order a meetIng to be heId·

I On petitzon of ony member of the corporation entztled to partsapate zn an annual
meeting 1/ an annual meetzng was not held Wlthzn ftfteen months after Its last annual meetmg
or, if there has been no annUtll meeting, the date 01 Its Incorporation ~ or

2. On petition of Q member who szgn.ed Q demand fOT a specZQ/ meetzng that satzsftes the
Tequuements of § 13.1-839 if.

a Notzce 01 the speCIal meetzng WQS not given wtthm thirty days after the date the demand
was delzvered to the corporation's secretary, or

b The speCial meetzng was not held In accordance Wlth the notice

B The court may fix the time and place of the meetmg, detemune the members entitled to
partICipate tn the meeting, specify a record date for determznzng members entztied to notice of
and to vote at the meeting, prescribe the form and content of the meeting notice, and enter
other orders necessary to accomplISh the purpose or purposes of the meetmg

§ J3 1-841 Action without Q meeting -A Action required or permitted by this chapter to be
taken at a meeting of the members may be taken wtthout Q meeting and without action by the
board 01 directors if the acuon zs taken by all of the members entztled to vote on the action
The actIon shall be evidenced by one or more wntten consents descnbtng the action taken,
Signed by Q/l of the members entitled to vote on the action, and debvered to the secretary of
the Corporation for mciusion zn the minutes or filzng wzth the corporate records Any action
taken by unanimous wntten consent shall be effective according to Its terms when all consents
are In possession of the corporation A member may wtthdraw consent only by delzvenng a
written notice of WIthdrawal to the corporation pnor to the time that all consents are tn the
posseSSIon of the corporation Action taken under this section ts effective as of the date
speczjzed therem, provzded that the consent states the date 01 executson by each member
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B II not otherwise determined under § 13.1-844, the record date for determznzng members
entItled to take action wzthout Q meetmg IS the date the first member szgns the consent under
subsection A of thIS section

C A consent szgned under this section has the effect 01 a unammous vote of votzng
members. and may be descnbed as such In any artiCles OT document fzled WIth the Commisston
under tius chapter

D 1/ tius chapter requires that notice 01 proposed action be grven to nonvotmg members
and the action IS to be taken by unanimous consent of the votmg members, the corporation
shall give Its nonvoting members wntten notice 01 the proposed actIon at least ten days before
the action IS taken. The notice shall contatn or be accompamed by the same matena! that
under thzs ehtlpter would have been required to be sent to nonvoting members In a nonce of
meetmg at which the proposed action would have been submztted to the members for action

§ 131-842 Notice of meetmgs-A A. COrpOrtltlon shall notzfy members of the date, tune and
place of each QnnUQ/ tmd specztJl members' meetzng. Such notice shall be given no less than ten
nor more thtzn szrty days before the date of the meetzng except that nonce of Q members'
meetmg to Get on an amendment 01 the arttcles 01 mcorporatzon, Q pkm 01 merger, a proposed
stile of assets pursuant to § 131-900 or the dlSSOlutzon of the corponztlon shoJI be gzven not less
tIum twenty-five nor more than szxty days before the meetmg Unless this chtzpter or the
articles of mcorponztJon requzre otherwzse, the corporatzon IS requued to gzve nouce only to
et:lch member entitled to vote Qt such meetmg

B Unless thu chapter or the arttdes of zncorporatzon requzre otherwlse, notice 01 an an1UJJZ/
meetzng need not suue the purpose or purposes for which the meetzng IS called

C. Notice of Q specza/ meeting shall state the purpose DT purposes lor whzch the meetmg IS
CQ/Jed

D If not otherwzse fixed under § 131-840 or § 13.1-844, the record date fOT detemwung
members entztled to notice of tmd to vote at an tznnUQ/ or speCllll meetmg IS the close of
bUSIness on the day before the effectzve date 01 the notice to the members.

E. Unless the bylaws requzre otherwzse" if an tl1UlUQ/ or specltIl meeting is adJourned to a
different date. time, or ptaoe, notice need not be given 01 the new date, tune, or pltlce if the
new dtlte, ttme, or pltlce 1$ announced at the meetmg before adioumment. If a new record date
lOT the fld/oumed meetzng IS or shall be faed by the bylaws, however, the nonce of the
tldjoumed meetmg shalI be gwen under thzs secuon to persons who are members tIS of the new
record date

§ 131-843. Wazver of nonce of meetmgs- A. A member may warve tmy nouce requzred by
thzs chapter, the aructes of mcorporatton or bylaws before 07 after the date o.nd tzme of the
meetmg that IS the subJect of such notice The waIVer shalI be m wntmg, be szgned by the
member entitled to such notice, and be debvered to the secretary of the corporation for
mcluszon m the minutes or ft/zng wzth the corporate records

B A member who attends Q meetmg

J WaIves obtectton to lack 01 notice or defectzve notice 01 the meetmg, unless the member
at the begtnnmg of the meetzng obJects to holdIng the meetmg or transacting bustness at the
meetmg, and

2 Wazves obJectIon to considerauon of Q particular matter at the meeting that ts not
Within the purpose or purposes descnbed m the meeting nonce. unless the member obJects to
conszdenlIg 'the matter when tt IS presented

§ 13 1-844 Record date - A. The bylaws may fix or provide the manner of jzxmg m
advance the record date for one or more votmg groups In order to mDke Q deternuTltltlon of
members for any purpose. It the bylaws do not fix or provide fOT ftxzng a record date, the
board 01 directors of the corporation may fix Q future date as the record date



B A record date fixed under tius section may not be more than seventy days before the
meeting or Qctlon requlnng Q determmatton of members

C A determmatton of members entztled to notice of or to vote at a members' meetzng IS

effectIve for any tld]oumment of the meetmg unless the board of dtrectors fixes Q new record
date, whIch zt shaD do if the meetmg lS adjoumed to Q date more than 120 days after the date
fixed for the ongma/ meettng

D If a court orders Q meeting adjourned to Q date more than 120 days after the date fixed
for the ongznal meetmg, It may provide that the ongznal record date continues In effect or tt
may fix Q new record date

§ 131-845 Members' lISt for meetzng-A The officer or agent havzng charge 01 the record of
members of Q corporauon shaD make, at least ten days before each meetzng, a complete IlSt 01
the members, With the address of each Where members are entitled to vote the lts: shaD be
arranged by votmg group and Wlthm each votIng group by class

B For a penod of ten. days pnor to the meetmg, the lut of members shaD be subject to
InspectlDn by tlny member at Qny time dunng USUtl1 busmess hours Such lzst shall also be
produced and kept open at the time and place of the meeting and shaD be sub/eet to the
mspeetion of tiny member dunng the whole tzme of the meetzng lor the purposes thereof The
ongmtll record of members shaD be pnma facze evzdence as to who are the members entztled to
extDnIne such 1zst or records or to vote at any meetzng of members The rzght 01 the member 01
Q corpo1'CltlOn to znspect such bst pnor to Q meetzng shaD be subJect to the lzmztattons set forth
In subsectzon C of § 13.1-933.

C If the 'equzrements 01 thzs section have not been substantlaUy complzed Wlth~ the
meeting sIuI/l, on the demand of any member tn person or by proxy, be ad/oumed untz/ the
requzrements are complzed WIth Refusal or /azlure to prepaIW or make Qvazlable the members'
lzst does not affect the vabdzty of Qctzon taken tlt the meetmg pnor to the makmg of any such
d'emrmd, but any action taken by the members after the makuzg of tmy such demand shaD be
mvabd and of "0 effect

§ 13 1-846 Votlng entztI.ement of members -.4 Members shaD not be entztled to vote except
as the rzght to vote shtzll be conferred by the tlTtlcles of mcorpoTtltzon or if the articles 01
mcorporatlon so proVIde, In the bylaws

When directors or offtcers are to be elected by members, the bylaws may provide that such
elections may be conducted by mau

B Un/ess the artzcles of tncorporanon provuie otherwzse, m the eiecuon of directors every
member, regardless of class, 1$ enhtled to one vote for as many persons as there are directors
to be elected at that time and for whose electzon the member has a rzght to vote

C II a COl'pOTQtlon has no members or Its members have no rzght to vote, the directors
shClll have the sole votmg power

§ 13 1-847 Proxzes -A.. A member entztled to vote may vote In person OT, unless the arttcies
of mcorporanon 07 bylaws otherwise provuie, by proxy

B A member may appoznt a proxy to vote or otherwise act for him by szgnlng an
appointment form, euher persona/ly or by hzs attomey-m-fact.

C An appotntment of a proxy becomes effecuve when received by the secretary or other
officer or agent authonzed to tabulate votes An appomtment IS valzd for eleven months unless
a longer pertod IS expressly provzded tn the appointment form

D An appomtment 0/ a proxy IS revocable by the member unless the appointment form
conspiCUOusly ezates that It is trrevocabl« and the appointment is coupled with an Interest
Appointments coupled wzth an Interest mciude the appomtment 01

J. A crediror 0/ the corporation who extended It credit under terms requmng the



apPOintment, or

2 An employee of the corporation whose employment contract requires the appointment

E The death or IncapaCity of the member appomtzng Q proxy does not affect the nght 01
the corporation to accept the proxy's authorzty unless nonce of the death or mcapaclty 1$

recerved by the secretary or other officer or agent authonsed to tabuklte votes before the proxy
exerctses hzs Quthonty under the appointment,

F An appozntment made trrevocabie under subsection D of this section IS revoked when the
Interest WIth whIch It IS coupled IS ertznguzshed

G Sub/eet to § 131-848 and to any express lzmltatlon on the proxy's authonty appearing
on the jllce 01 the appomtment form, Q corporation IS entztJed to accept the PTOXY~ vote or
other actron as that of the member makzng the appointment

§ 13 1-848 Corporation's acceptllnce of votes -..4 11 the name szgned on Q vote, consent,
waIver, or proxy appointment corresponds to the name of Q member, the corporatton if actIng
III good faith 1$ entitled to accept the vote, consent, WQzverJ or proxy apPOIntment and gzve It
effect as the Gct Df the member

B If the name srgned on a vote, consent, warver, or proxy appomtment does not
correspond to the name 01 a member, the corporation if actmg m good ftUth is nevertheless
entitled to accept the vote, consent, waiver, or proxy appomtment and gzve It effect as the tlCt
of the member if:

J The member IS a domestzc or forezgn corporation, QSSOClatzOn., estate~ trust or partnershzp
and the name szgned purports to be that 01 an officer, partner or agent of the entzty,

2 The nam« SIgned purports to be thtlt of on admmlStratoT, executor, gutlrdltUZ, or
co1lSft1Vtlto,.. representmg the member and, if the corporation requests, evzdence of fiduc,ary
status accepttlble to the corporation has been presented wzth respect to the vote, consent,
waiver, or proxy appointment, or

3 The nanze SIgned purports to be that of Q1Z Qttomey-m1QCt of the member tmd, if the
corpol"tltlon requests, evulence QcceptDble to the corporauon of the Stgntltory's authorzty to
SIgn fOT the member has been presented WIth respect to the vote, consent, wawer, or proxy
appomtment

C NotWlthstandzng the provtszons of {Xlragraph 2 of subsectzon B, m any case m whzch the
WIll, trust agreement, or other instrument under whIch Q fiducuuy purports to act contazns
dlrectzons for votmg, or for the execution and delIvery of proxies for voting, such dzrectr.ons
shall be binding upon the frduczary and upon the corporatton if a copy thereof hils been
fumuhed the corporation.

D The corporation IS entztled to retec: a vote, consent. waIver, or proxy appozntment If the
secretary or other officer or agent authonzed to tabulate votes, actzng tn good jazth, has
reasonable basis for doubt about the valldrty of the szgnature on zt or about the szgnatory's
authOrity to SIgn. for the member

E The corporation and Its officer or agent who accepts or reects a vote, consent, waiver"
or proxy appointment tn good faIth and tn accordance wzth the standards 01 thzs section are
not liable tn damages to the member for the consequences of the acceptance or rejection

F Corpora~e action based on the acceptance or reiectton of a vote, consent, waiver, or
proxy Qppo~ntnzent under thts sectzon IS vahd unless Q court of competent iunsdicuon
determines otberwue

§ 131-849 Quorum and voting requirements for vottng groups of members-A The bylaws
may prolllde the number or percentage of members entztled to vote represented tn person or by
proxy, 07 the number or percentage of votes represented tn person or by proxy" whzch shall
constuute a quorum at Q meeting of members In the absence of any such provtston, members
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holdzng one tenth of the votes entitled to be cast represented tn person or by proxy shall
constztute a quorum The 'Vote of Q mQ}onty of the votes entztled to be cast by the members
present or represented by proxy at a meetmg at whIch Q quorum IS present shall be necessary
for the adoption of any matter voted upon by the members, unless Q greater proportion IS

required by tms chapter or the arncles of tncorporatton Members entitled to vote as a separate
voting group may take action on Q matter at Q meeting only if a quorum of those members
exists With respect to that matter

B Once a member IS present at a meeting It ts deemed present jar quorum purposes tor
the remaInder of the meeting and for adJournment of that meettng unless a new record date ts
or shtzlI be set jor that adtoumed meeting.

C Less than a quorum may adiourn a meettng

D The election of directors is governed by § 13.1-852

§ 13.1-850 Acuon by SIngle and multzple votmg groups-A. 11 the articles 01 zncorporatum or
ttus chapter proVIde for voting by Q SIngle voting group on a matter, action on that matter IS

taken when voted upon by that votzng group as provuled In § 13 1-849

B If the artIcles of mcorporauon or this chapter provuies tOT voting by two or more voting
groups on Q matter, acuon on that matter IS ttzken only when voted upon by each of those
voting groups counted separately as provzded tn § 13.1-849 Actzon may be taken by one votmg
group on Q matter even though no action ts ttzklm by another votmg group entztled to vote on
the mtltter

§ 13.1-851 Greater quorum or voting requirements-A. The artsdes of tncorporation may
proVide for a pealer quorum or votzng requirement for members or voting groups of members
than requIred by thzs chapter

B An amendment to the artzcles of mcorporatton that adds, changes, or deletes a greater
quorum or votzng requirement shaD meet the quorum requzrement and be adopted by the vote
and votIng groups requzred to tIlke action under the quorum and voting requirements then tn
effect

§ 13.1-852 Votmg for directors; cumulative votmg-A Unless otherwzse proVlded m the
articles 01 mcorporauon, directors are elected by a plurabty of the votes cast by the members
entzUed to vote m the electzon at Q meeting at whzch Q quorum IS present

B Members do not have a nght to cumulate their votes for dsreators unless the artides of
mcorporatzon so provzde

C A statement Included m the artlcles of mcorporatton that ~CaD 01 a deSIgnated votmg
group 01 members are entrtled to cumulate their votes fOT directors" (or words of similar
Import) means that the members deSIgnated are entttled to multtply the number 01 votes they
are entitled to cast by the number of directors fOT whom they are entltled to vote and cast the
product for a szngle candidate or dzstnbute the product among two or more cand~dates

D Members otherwise entitled to vote cumulatively may not vote cumulatively at a
parucuiar meeting unless

1 The meetmg notice or proxy statement accompanymg the notzce states conspICUOusly that
cumulative ...·otlng IS authonsed, or

2 A member who has the nght to cumulate his votes gives notice to the secretary 01 the
corporation not less than jorty-ezght hours before the time set tor the meeting of his mtent to
cumulate his votes dunng the meeting If one member gzves this notice. all other members tn
the same voting group paructpatmg In the election are entitled to cumulate their votes without
gIVIng further notice

Article 8
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Directors and Offtcers

§ 13.1-853 Requzrement for and duties of board of directors - A.. Etzch corporation shall
have a boaf'd of dtrectors

B All corporate powers shtll/ be exercised by or under the authortty of, and the busmess 01
the corporation managed under the dtrectton of, tts board of directors, subJect to any Itmitatton
set forth tn the arttcles of mcorporatton

§ 13 1-854 QualIfication of directors -The artides of incorporation or bylaws may prescribe
qualIfications lor directors A director need not be a resident of thzs Commonwealth or a
member oj the corporation unless the artzcles 0/ mcorporation or bylaws so prescnbe

§ 13.1-855 Number and election of directors-s-A A board 01 directors shaD. conszst of one or
more uulzvuJuaIs, With the number speafted tn or fixed tn accordance wzth the bylaws, or if not
specifted tn or fixed In accordance wzth the bylaws, wzth the number specrfzed tn or fixed tn
tlccordtmce WIth the artzcles of mcorporauon The number of dzrectors may be mcreased or
decretlSed from tzme to time by amendment to the bylaws, unless the artzcJes 01 incorporation
pro11Ule that Q change m the number of dIrectors shalI be made only by amendment of the
tutlcles of Incorporation

B The members mtzy adopt Q bylaw ftxmg the number of directors and may direc: that
such bylaw not be tzmended by the board 01 directors If a bylaw states a jzxed number of
duecton and the board of dIrectors has the nght to amend the bylaw, zt may by amendment
to the bylaw mcrease or decrease the number of directors, but to the extent that the
corporatzon 1uzs members WIth voting pnvtJ.eges only the members may increase or decrease by
more them thuty percent the number of director» last elected by the members

C The artzcles of mcorporauon or bylaws may establISh Q vanable range lor the SIZe of the
board of threctors by fzxzng Q mmimum and maximum number of duectors. II Q vtmable range
IS established, the number of duecto'S may be fixed or changed from time to time, WIthIn the
mmzmum and maximum. by the members or the board of directors However, to tne extent
thIlt the corporDtzon has members wzih votzng pnvzleges, only the members may change the
range for the SIZe of the board of directors or change from a fixed to Q vanable-range SIZe
board or Vice versa

D Directors shtll/ be elected or appointed In the manner provtded In the artICles of
Incorporation. 1/ the corporDtzon has members With votzng pnvzleges, dzrectoTS shall be elected
at the first annual members' meetmg and at each annual meetmg thereafter unless thezr terms
are staggered under § 13.1-858

E No Indz11UlutZl shall be named or elected as a director WIthout Ius prior consent

§ 13.1-856 Election of directors by certain classes of members..-If the arttdes of
meorporauon aumonse dlVldz1lg the members tnto classes, the arttales may also authonze the
electIon of alI OT Q specljied number of directors by the members of one or more authorized
clDsses Etlch cItlSS entztled to elect one or more directors IS Q separate voting group for
purposes oj the electzon of dzrectors

§ 13.1-857 Terms of directors generaOy -A In the absence 0/ a provtsion tn the arucies of
mcorporauon /zxlng a term of office, the term of office for a director shtll/ be one year

B The terms 01 the tmtial directors of Q corporation whtcn has voting members expire at
the first members' meetzng at whzch dtrectors are elected The terms of alI other directors
expire at the next annual meetIng follOWIng their election unless their terms are staggered
under § 13 1-858

C A decrease In the number 01 directors does not shorten an Incumbent dzrector's term

D The term of Q director elected by the board 01 directors to fill Q vacancy expires at the
next members' meetzng at which directors are elected



E Except In the case of ex-offtcto directors, desptte the exptratton of a director's term, he
contmues to serve until his successor IS elected and qualzfies or untzl there IS a decrease tn the
number of dIrectors.

§ 131-858 Staggered terms 01 dtrectors s-A The articles of Incorporation may provide lor
staggenng the terms oj directors by dl"Zdzng the total number of directors into two or three
groups. wzth Each group contammg one-halt or one-third of the total, as near tIS may be In
that event, th( terms of directors m the ftrst group expire at the first annual meeting after
thetr electIon. the terms 01 the second group expire at the second annual meetmg after their
election, and the terms of the third group, If any, expire at the third annual meetIng after their
electzon. At each ar. ! meetzng held thereafter, directors shall be chosen for a term of two
years or three years, as the case may be, to succeed those whose terms expire

B It the articles 'If mcorporatton permit cumulative voting, any provuion establzshzng
staggered terms of directors shall provide that at least three directors shall be elected at each
annual members' meettng

§ 131-859 Reszgnatlon 0/ dZTectors-A A director may reszgn at any tune by deI,venng
wntten nouce to the board 01 directors, Its ohatrman, the preszdent, or the secretary

B A reszgnatlon IS effectIVe when the nottce IS deltvered unless the notice speczftes Q later
effectIve date If Q reszgnatlon ts made effectrve at the later date. the board 01 dIrectors may
ftIl the pendzng \1acanl~Y before the effectzve date If the board of dzrectors proVIdes that the
successor does not take office untzl the effectzve date

§ 13.1-860 Remowzl of dzrectors by member8.-A The members may remove one or more
dzrectors WIth or Wltho·"t cause, unless the Qrtzcles of mcorporauon provide that dIrectors may
be removed only WIth cause

B If a dzrector IS eLPcted by Q votzng group 01 members, only the members of that voting
group may portlClptlte In the 'VOte to remove hun

C 1/ Cumulative v,.,trng IS authonzed, a director may not be removed if the number of
votes suf!zclent to elpef hzm under cumuiattve voting IS voted agaznst hzs removal If
cumultltzve voting IS n"t authonzed, Q director may be removed only If the number of votes
cast to remove hsm consatutes Q 11ZQJon:ty of the votes entztled to be CtJSt at an eiectton of
directors 01 the 110tzng i'" !JUP or votmg groups by which such dtrector WQS elected

D A dzrector may be removed only at Q meetmg called lor the purpose of removing him
and the meetzng notice shall state thtlt the purpose, or one of the purposes, 01 the meetmg IS
removal of the director

§ 13 1-861 Judzcztzl ··~Vlew oj eJectzons-

Any member or director aggneved by an election of director» may, otter reasonable notice
to the corporation and PQch director whose election IS contested, apply for relief to the ctrcuu
court In the county or CZ~ m which the pr.nczpal office 01 the corporation IS located, or 11 none
In this Commonwealth, where Its regzstered office IS located The court shaO proCeed forthwzth
m Q summary WClY to hear and deCide the issues and thereupon to determme the persons
eJected or order Q new ejectIon or grant such other relIef as may be eqUItable Pendmg decunon
the court may require the production of any miormatton and may by order restrain any person
from exerczszng the powers of Q director if such relzef is eqUItable

§ 13.1-862 Vacanc)' on board of dzrectors-A Unless the arucles of Incorporation provide
otherwise, if a vacancy occurs on the board 01 directors, mcIudmg a vacancy resulting from an
Increase

J The members may ftO the vacancy,

2 The board of directors may ftU the vacancy, or

3 If the directors rematnmg In office constitute fewer than a quorum 01 the board, they
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may ft1J the vacancy by the afftrmattve vote of Q ma/ontY' of the directors remaznzng tn
office

B Unless the articles of incorporation provide otherwise, if the vacant office was held by a
director elected by Q vottng group of members, only the members of that voting group are
entztled to vote to fzlJ the vacancy zl It IS ft/led by the members

C A vacancy that wzI/ occur at Q speeftc later date, 4J'y reason of Q restgnatton effectzve at
Q later date under subsection B of § 13 1-859 or otherwise, may be fiOed before the vacancy
occurs but the new director may not take office untzl the vacancy occurs.

§ 13 1-863 Compensation 01 directors -Unless the artzcles 01 mcorporatton or bylaws provide
otherwise, the board of directors may fix the compensation of directors

§ 13 1-864 MeetIngs of the board of directors -A. The board of directors may hold regular
or speCIal meetmgs tn or out of this Commonwealth

B Unless the arucies 01 Incorporation or bylaws provzde otherwtse, the board of directors
may permit any or all dtrectors to partiapate In a regular or spec'ltli msetmg by, or conduct
the meetzng through the use ot any means of communication by whIch all directors may
SImultaneously hear each other dunng the meeting, A director paTtzczpatzng tn Q meetzng by
thzs means IS deemed to be present tn person at the meetzng

§ 131-865 Acaon wuhout meetmg of board of dlrectors-A. Unless the articles of
mcorportltzon or byltlws provide otherwise, action requIred or pennztted by this Act to be taken
at a board of directors' meeting may be taken Without Q meetmg if the acuon IS ttzken by all
members 01 the board The action shall be evuJenced by one or more wntten consents stating
the actio.,. taken, Signed by each director ezther before or after the actton tDken, and me/uded
In the minutes or fzJed wzth the corporate records reflectzng the action taken.

B Action taken under tius sectton becomes effectIve when the last director szgns the
consent, unless the consent speaftes Q dzfferent effectIve date, tn whzch event the action taken
IS effective as Of the date speclfted therein provzded the consent states the date of execution by
each drrector

C A consent szgned under thss section has the effect of Q meetmg vote and may be
descnbed as such In any document

§ 13.1-866 Notice of directors' meetzngs-A Unless the artzcles of mcorporatton or bylaws
provuie otherwzse, regular meetzngs 01 the board of dIrectors may be held WIthout nottce of the
date, time, plQce_ or purpose of the meeting

B SpeCial meetmgs of the board of directors shall be held upon such notice as ts prescrzbed
tn the articles of IncorpOTQtzon or bylaws, or when not mconststent wzth the articles of
tncorporatum or bylaws, by resolution 01 the board 01 dzrectors. The nonce need not describe
the purpose 01 the special meeting unless required by the articles of tncorporatton or bylaws

§ 13 1-867 WaIver of nottce by director -A A director TIZQ)l waIVe any nonce reqtared by
this chapter, the articles of tncorporauon; 07 bylaws before or after the date and tzme stated In
the nouce, and such waIver shall be equtvalen: to the gzvzng of such notice. Except as provzded
m subsection B oj this section, the waIver shall be In wntzng, SIgned by the director entitled to
the notice. and Tz7ed wzth the minutes or corporate records

B. A director's attendance at or participauon In Q meetzng waIves any required notice to
him 01 the meecing unless the director at the begznnmg of the meeting, or promptly upon ius
Q171val, objects ~o holdlng the meeting or transacting business at the meeting and does not
thereafter vote for or assent to action taken at the meetzng

§ 131-868 Quorum and votmg by dtrectors-: A Unless the articles of Incorporation or
bylaws requtre a greater or lesser number for the transaction of Q// busmess or any particular
busmess, Q quorum of a board of directors consists of

124



J A mQ]onty of the fixed number of director» If the corporation has Q fixed board SIZe, or

2 A mO/onty of the number of directors prescribed. or if no number IS prescribed the
number tn offtce tmmedtateiy before the meeting begzns, tf the corporation has a variable-range
SIZe board

B The articles of mcorporation or bylaws may authorise a quorum of a board 01 directors
to conszst of no fewer than one-third of the fixed or prescribed number of directors determzned
by subsection A of thts section

C 1/ a quorum IS present when Q vote is taken, the affirmative vote of a matonty 01 the
dzrectors present IS the act of the board of directors unless the artzcles 01 incorporation or
bylaws require the vote oj Q greater number of dtrectors

D.. A director who IS present at Q meeting of the board 01 directors or Q committee of the
board of director» when corporate action IS taken is deemed to have assented to the action
taken unless rl) he obJects at the begmmng 01 the meettng, or promptly upon hzs arrtval, to
holdmg It or transactzng speczfted busmess at the meetmg or (II) he votes agaznst, or abstains
from, the action taken

E. Whenever thIS chtJpter requires the board of directors to recommend or approve any
proposed corporate act, such recommendanon 07 approval shaD not be required if the proposed
corpoTtlte act IS adopted by the unanimous consent 01 members

§ 13.1-869 Comrmttees -A Unless the artzdes 01 mcorporatton or the bylaws provzde
otherwlse, a board of dzrectors may create one or more committees and appoint members of
the board of dzrectors to serve on them &ch comnuttee may have two or more members who
serve at the pleasure 01 the board 01 dzrectors

B The crefltlon 01 a commzttee and appomtmen: of dzrectors to It shaD be approved by the
gTeflter of (I) Q 1IlQ}onty of aD the directors In office when the action IS taken, or (II) the
number of dzrectors requzred by the artzcles 01 mcorporation or bylaws to take action under §
13.1-868..

c. SectIOns 13.1-864 through 13.1-868. whzch govern meetings, action WIthout meetzngs,
nouc« and 'WaIver of nonce, and quorum and voting requirements of the board of directors,
tlfJply to committees and thefr members as well

D To the extent specifzed by the board of directors or In the articles of mcorporatton or
byltzws, each committee may exerczse the authonty oj the board 01 directors under § 13 1-853,
except t1uzt a committee may not

1. Approve OT recommend to members action that this Act requires to be approved by
members, provuled thtzt the execuuve commzttee of the board of duectoTs may exerase the
Quthonty of the board of dIrectors to approve tmy amendment of the arttcies of
mcorportltzon if so authorzzed by the artictes of mcorporatton;

2 Fill vacancies on the board or on any of us commutees;

3 Amend articles of Incorporation pursuant to § 131-885,

4 Adopt. amend, or repeal the bylaws,

5 Approve a plan of merger not requtnng member approval

E The creation of, delegatzon of authortty to, or action by Q commzttee does not alone
constitute compliance by a director wzth the standards of conduct descnbed tn § 131-870

§ 13. J -870 General standards of conduct lOT dzrectors -A A director shill! dzscharge his
duties as a director, tnciudmg hzs duties as Q member of a commatee; In accordance wzth hzs
good faith Judgment of the best Interests of the corporation



B Unless he has knowledge or mtonnatzon concemtng the matter tn question that makes
rehance unwarranted. a director IS entitled to rely on InformatIon. opuuons, reports or
statements. Includmg fmanclaJ statements and other fmanaa! datil, If prepared or presented by

1 One or more officers or employees of the corporation whom the director beueves, In good
faith. to be relIable and competent In the matters presented,

2 Legal counsel. publiC accountants, or other persons as to matter» the director beueves, tn
good fazth, are wuhm the person's profeSSional or expert competence, or

3 A commtttee 0/ the bOtlrd of director» of which he IS not a member if the director
bebeves, In good faith, that the committee merits confidence.

C A director IS not lIable lor any action taken as a director, or any faz/ure to take any
action. if he performed the duues of his office tn compbance wzth thss sectum

D .It person Q/legmg Q Vlo/atlon of this secuon has the burden of proVIng the VIolatIOn

§ 13.1-871 DIrector confliCts of lnterests-A A conflzct 01 Interests transactton IS Q

trtmstlcbon wzth the corporation m whIch a director of the coTporatzon hos a direct or mduect
personal mterest A conflzct 01 mterests transaction IS not voltklbIe by the corporation solely
beCtlU8e of the director's Interest In the transacuon if anyone of the foOowmg IS true

1 The mQterztzllacts of the transacuon and the dzrectors Interest were dzsclosed or /mown
to the board 0/ dIrectors or Q commzttee of the board of dzrectors and the board of dzrectors or
commzttee authonzed, approved or ratrjzed the transaction, or

2. The matenal facts of the transaction and the dzrectors znterest were dISClosed to the
members entzt/ed to vote and they authorzzed, approved or rtltijied the transactiOn, or

3. The transaction was tau to the corporatzon

B For purposes 01 thzs section, Q director of the corponztzon has an mdzrect persontzl
Interest m Q trtmsD.cbon zl (t) another entzty m which he has a matenal fmanczQ/ mterest or In
which he IS a generol partner IS Q party to the transactzon or (il) another entzty of which he IS
tl dzrector, officer or trustee IS a party to the transaction and the transtlctzon IS or should be
CD1lSIdered by the board of dZTectOTS of the corponztzon A vote or consent of on entzty tn whzch
the director has an mterest descrzbed m the precedmg sentence ts deemed to be a vote or
consent 01 the director for purposes of thzs section

C For purposes of paragnzph 1 of subsectzon A of thIS secuon; a conflIct of mterests
trallStlctlon IS authonzed, approved~ or ratified if tt recetve« the ajfzrmtltrve vote of a mtl/Onty
of the dIrectors on the board of dzrectors, or on the commatee, who htzve no direct or mdzrect
persontzl mterest m the trrlnsactlon, but Q transaction may not be authonzed, tlfJProved, or
nztl/iet! under t/us secuon by tl smgle director If a mtljonty of the dzrectors who have no dzrect
or mdtrec: personal mteres: tn the transacuon vote to authorzze, approve or ratify the
transtJctlon. Q quorum zs present for the purpose 0/ tflkzng action under ~ section. The
presence of, OT Q vote cast by, Q director wzth a direct OT tndtrec: personal mzeres: tn the
transacuon does not affect the Vahdlty of any action taken under paragraph 1 of subsection A
of thzs section if the transaction IS otherwue authorised, approved or ratzfted as provzded tn
that subsection

D For purposes of paragraph 2 of subsection A of this section. a conflzct of tnterests
transaeuon IS Quthonzed, approved, or ratzfied if zt receives the vote of Q maionty of the votes
entItled to be cast by members whether or not present, that mtzy be counted under thzs
subsection ~ director who has Q direct OT mdtrect personal interest tn the transacuon may not
vote to determme whether to authonze~ approve, or ratzfy Q confhct 0/ mterests transaction
under paragraph 2 of subsection A of tius sectton Hzs vote, however. may be counted In

deternunzng whether the transaction IS approved under other sections of this Act A ma/onty 01
the members, whether 07 not present, who are entzUed to be counted In Q vote on the
trallStlctlon under thts subsection constuutes Q- quorum for the purpose of takzng actton under
ttus section . -



§ 13.1-872. RequIred officers -A A corporation shtZll hove a president and a secretary and
such other officers as are descnbed rn Its bylaws or appointed by the board 01 directors tn
accordance with the byltlws

B A duly appoInted officer may appoint one or more officers or asszstant officers If
Quthonzed by the bylaws or the board 01 directors

C The secretary shall have responszbzlzty tor prepanng and mazntalnzng custody 01 minutes
of the dzrectors' and members' meettngs and tor authentzcating records ot the corporation

D The same lndlvzdua/ may sunultQneous/y hold more than one office tn the corporation

§ 13 1-873 DutieS of officers-Each officer has the authoruy and shtZll per/onn the dutIes set
forth m the bylaws or, to the extent conssstent wzth the bylaws" the duties prescnbed by the
botzrd of dIrectors or by dtreotton of an officer authonzed by the board of duectors to prescribe
the dutleS of other officers

§ 13.1-874 Reslgnatzon and removal 01 offtcers.-A. An officer may reszgn at any time by
dellvenng nonce to the eorporatton A reszgnatlon IS effectzve when the notice IS delzvered
unless the notzce speczfzes Q later effective date It Q reszgntltlon IS made effectzve at Q later
dtzte and the corporatlon accepts the future effectlve date~ It may ftD. the pending vacancy
before the effectrve date " the successor does not ttJke office untzl the effectzve date

B A board of dzrectors may remove any officer at any tzme WIth OT WIthout cause and any
officer or flS8lStant officer, if appomted by another officer, may lzkewzse be removed by such
officer.

Artzcle 9
Indemnzjicatzon

§ 13 1-875 DefinitIons-In tJus artzcle·

··COrpolTltlOn" mcJudes Q1Zy domestzc or foreign predecessor entzty 01 Q corporation In D

merger or other transtlctzOll m which the predecessors exzstence ceased upon consummatzon 01
the transllcbon

··Dlrector" means an mdzvtdUtll who IS or WClS Q director of tl corporatlon or an zndzVldUQ/
who~ whzle Q dUectOT of Q corporatlon., IS or wtZS servmg at the corporatlon'$ request as Q

duector. officer, partneT. trustee, employee, or agent 01 another forezgn or domestzc corporlZtlon,
partnership, jomt venture, trust, employee benefit plan; or other enterpnse A director IS

co~red to be servmg an employee benefzt plan Qt the corportltlon's request if hIS dunes to
the COrportltzon tllso zmpose dutzes on, or otherwtse Involve servzces by, hzm to the plan or to
ptZTbctptmts In or benefzetanes of the plan CIDzrector' mcIudes, unless the context requires
otherwzse, the estate or personal representatives of Q director

··Expenses" zncludes counsel fees.

"Lzabzlzty~» means the oblzgatlon to pay a Judgment, setuement, penal~, fine (Includzng an
exctse tax assessed WIth respect to an employee benefit pm.,), or reasonable expenses mcurred
WIth respect to a proceedmg

·'O/ftClal capacity' means (I) when used With respect to a director, the office of director In

Q corpomuon; or (II) when used wzth respect to an zndzVlduQ/ other than Q dtreaor, as
contemplated in § 13.1-881, the office tn Q corporation held by the officer or the employment or
agency relatzonshzp undertaken by the employee or agent on behalf of the corporation "OffiClal
capacuy" does not znclude service for any other forezgn or domestic oorporatton OT any
partnership. Joint venture, trust, employee benefit pian, or other enterprise

"Party' Includes an mdtvtduai who was, is, or ts threatened to be made a named defendant
or respondent in Q proceedzng
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'fProceedlng" means any threatened, pendIng, or completed actum, SUIt, or proceeding.
whether avu, crtmmal, admmistrattve, or mvesugative and whether formoJ or Informal

§ J3 1-876 Authority to tdemntfy -A. Except as provuied In subsection D of this secuon, a
corporatzon may zndemnify an tndnnduai made a party to a proceeding because he 1$ or was Q

director agaznst lztlbzIzty tncurred tn the proceeding zl

1 He conducted hImself In good faIth,

2 He belIeved

a In the case of conduct In hzs offiCIal capacity wtth the corporation, that hts conduct was
tn the best Interests of the corporation; and

b In Q/I other cases, that hIS conduct was at least not opposed to the best Interests of the
corpomuon; Q1UJ

3 In the case of any cnmmai proceedzng, he had no retlS012able cause to belzeve tnat hzs
conduct wtlS Unlawful.

B A dzrectors conduct wzth respect to an employee benefit plan for a purpose he belIeved
to be In the znterests of the partiCIpants In and benejzcztmeS 01 the plan IS conduct thtJ.t
stltzsfies the requtrement of Item b of paragraph 2 of subsecuon A of thss section

C The termmauon Df a proceedzng by JUdgment, order, settlement or convtcuon IS not of
Itself detemunatzve that the director dzd not meet the standard of conduct described In thzs
sechon

D A corpo1Tltlon may not Indemnify a duector under t1us secuon

1 In connectzon WIth a proceedzng by or In the nght of the corporation tn whIch the
dzrector was adJudged /uzb/e to the corporation; or

2 In COnnection wzth any other proceedmg ch4rgzTl6 zmproper persoTUll beneftt to hxm,
whether or not mvo/vmg (lctzon m hlS offiezal capaczty, In whzeh he WQS adJudged bable on the
1xJszs tJuzt personQ/ benefit was Improperly recetved by htm

E. /ndemnijlCtltzon permItted under this sectzon m connection wzth a proceedzng by or in the
TIght of the corporauon 1$ hmlted to reasonable expenses incurred tn oonnectton wzth the
proceedzng.

§ 13.1-877 Mandatory mdemmftcatlon - Unless lzmzted by Its arudes of mcorporauon, Q

corportltzon shall mdemmfy a director who entzrely prevazIs tn the defense 01 any proceedzng to
whzch he WQS Q party because he IS or was a dIrector of the corporation agamst reasonable
expenses Incurred by hun In connection WIth the proceedmg

§ 13 1-878. Advance fOT expenses - A A corporauon mo.y pay for or reimburse the
reasonable expenses incurred by Q director who IS a party to a proceeding tn advance of ftnal
dzspoSltlon 01 the proceedzng if.

J The dzrector furnishes the corporation Q written statement of Ius good faith bebef that he
has met the standard of conduct descnbed In § 131.a76,

2 The dzrector furmsnes the corporation a written undertakIng, executed personaUy OT on
Ius behalf, ~o repay the advance if It IS ultzmate/y determmed that he dId not meet the
$landaret·of conduct, and

3 A dete177Zlnatzon IS made that the facts then known to those makmg the determInation
would not preclude zndemnlfzcatlon under this arttde .

B The undertakIng required by paragraph 2 01 subsection A of tius section shall be an
unlzmlted general oblIgation of the director but need not be secured and may be accepted



wzthout reference to ftnanctal abzllty to make repayment.

C Determmauons and authonsattons of payments under this section sholl be made m the
manner specIfied tn § 131-880.

§ 131-879 Court-ordered tndemniftcatton -Unless Izm:ted by a corporation's articles 01
zncorporatlon. tl director of the corporation who IS Q party to Q proceedmg may apply for
zndemnrjrcatlon to the court conducting the proceedmg or seek mdemntftcauon In another court
of competent tunsdictton The court may order mdemnmcation if It determines that

J The director IS entztled to mandatory tndemmftcatzon under § 13.1-877. In which case the
court shaD also order the corporatzon to pay the director's reasonable expenses mcurred to
obtain court-ordered mdemnifzcCltzon, or

2 Wah respect to Q proceedmg by or In the nght of the corporation, the director IS farrly
and rellSOnably entitled to Indemnzftcatzoll tn View of aD the relevant Circumstances, even
though he was adJudged lzable~ but any zndemrujicatlon shaD be hmued to reasonable
expenses Incurred

§ 13.1-880 Detemuntlbon and authonztltlon of IndemrufzClltzOn.-A. A corporatzon may not
mdemn.rjy a director under § 13.1-876 unless authonzeti tn the speczftc case after Q

determmatlon has been made that mdemm/zcatlO1Z of the duector IS pemzzsszble In the
circumstances because he bas met the standard of conduct set forth In § 13.1-876

B. The determmatzon shall be made:

J. By the board of dzrectors by mtl/onty vote of a quorum conszstmg of directors not at the
time partzes to the proceedlng~

2 If Q quorum cannot be obtamed under paragraph J of tJus subsectzon, by matortty vote
of Q committee duly deszgnated by the board 01 directors (m wluch des:gntltlon duectors
who are parties may partlczpate)~ conszstmg solely of two or more directors not at the time
parties to the proceedmg ,

3. By special legtzl counsel

Q. Selected by the board of dIrectors or Its commzttee tn the manner prescnbed In
paragraph J or 2 of thIS subsectum; or

b If Q quorum oj the board 01 dzrectors cannot be obttltned under paragraph 1 of thzs
subsectzon and Q committee cannot be deszgnated under ptJragraph 2 of thzs subsection.
selected by mD/onty vote of the fu// boflrd of directors, In whzch selectIon directors who are
partzes may ptlrtzczpate, or

4. By the members, but dzrectors who are at the tune partl.es to the proceedzng may not
vote on the determmation

c. Authonzat,on of mdemmftcauon and evaluation as to reasonableness of expenses shaD be
made m the same manner as the detemunatzon that mdemnzftcatzon IS penmsszb/e, except
that if the determmatton IS made by speCIal legal counsel, authonsauon of mtiemnifzcatzon
and evaluation as to reasonableness of expenses shaD be made by those entztled under
paragraph 3 of subsection B of this section to select counsel

§ 13.1-881 Indemmftcauon 01 officers, employees and agents-Unless limued by a
corporatlon's articles of mcorporatton:

J An officer of the corporauon who ts not a director IS entitled to mandato~7
mdemntftcatum under § 13 1-877, and IS entztled to apply for court-ordered Indemnzficatzon
under § 13. J-879, tn each case to the same extent as a director; and

2 The corporation may Indemnify and advance expenses under this article to an officer,
employee, or agent 01 the corporation who IS not a director to the same extent as to a
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director

§ 131-882 Insurance-A corporation may purchase and matntam msurance on behalf 01 an
Indlvzdual who IS or was a director, officer, employee or agent of the corporation. or 1$ or was
serving at the request of the corporation as a director, officer, partner, trustee, employee or
agent of another foreign or domestic corporatzon, partnership jomt venture, trust, employee
benefit plan OT other enterpnse, against lzabzlzty asserted agaznst or incurred by him In that
capaaty or artsmg out of his status as Q director, offtcer, employee or agent, whether or not
the corporation would have power to mdemntfy him against the same lzabuzty under § 13.1-876
or § 131-877

§ 13.1-883 ApplIcatIon of artzcJe.-A Unless the arttdes of Incorporation or bylaws provide
otherwzse, any authonzauon of zndemnljzcatzon tn the articles of mcorporatton or bylaws shall
not be deemed to prevent the corporation from provzdmg the tndemntty permitted or mandated
by tius artIcle

B Any corporation shall have power to make any further tndemnuy, Includzng advance of
expenses. to any director, officer, employer or agent that may b.e authorised by the artzcles of
Incorporation OT any bylaw made by the members or any resoluno adopted, before or after the
event, by the members, except an mdemnrty against his gross neglzgence or willful misconduct
Unless the articles of znco1"pOratzo~ or any such bylaw or resoiuuon provides otherwzse, any
determmtlbon as to any further Indemnity shall be made In accordance wzth subseetton B of §
13.1-880. Each such Indemmty may continue as to a person who has ceased to have the
captlcrty referred to above and may inure to the benefit 01 the kelTS, executors and
admmzstrators of such Q person

Article 10

Amendment oj Artzcles of Incorporation and IIvlaws

§ 13 1-884. Authonty to amend tlrtzdes of Incorporation -A A corporation may amend as
artzcles of mcorporatlOTl at any time to add or change a proVlSlon lfl.Qt 1$ requzred or permztted
m the Qrtldes or to delete a provzszon not requzred zn the articles. Whether Q provtston IS

requITed or permuted In the articles of mcorporatton IS detemune( as of the effectzve date oj
the amendment.

B A member of the corporauon does not have a vested prope-)1 nght resuJtmg from any
pTOVISZOn In the arbcJes of mcorporatzon, zncludmg provtSlons relatl"g to management, control,
capitol structure, purpose, or dwvtion of the corporatzon

§ 13.1-885 Amendment of artides of mcorporauon by duectors-Where there are no
members, or no members havmg votmg nghts. an amendment shll/! be adopted ilt a meetzng of
the board of dzrectors upon receiVing the vote of Ilt least two-thZTtis of the directors In office
The board may adopt one Dr more amendments at anyone meetmg

§ 13.1-886 Amendment 0/ articles of tncorporatum by dzrectors and members-A Where
there are members hawng votrng rights, a corporation's boDrd 01 director» may propose one or
more amendments to the articles of mcorporatum for submission to the members

B For the amendment to be adopted

1 The board 01 dzrectors shall recommend the amendment to the members unless the board
of directors determmes that because of conflIct of interests or otner spectai Circumstances It
should make no recommendation and communicates the baszs for Its dezermmatio« to the
member» Wzth the amendment, and

2 The members entztled to vote on the amendment shall c-sorove the amendment as
provzded In subsection E of this section

C The board 01 director» may condition Its submissum of the proposed amendment on any
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D The corporation shall notify each member entltled to vote of the proposed members'
meetmg tn accordance wzth § 13.J-842 The notice 01 meetmg shall also state that the purpose,
or one of the purposes, of the meetmg IS to consider the proposed amendment and contain or
be accompanzed by a copy 01 the amendment

E Unless thzs chapter or the board of directors, actzng pursuant to subsection C of thzs
section, requIres Q greater vote, the amendment to be adopted shall be approved by each
voting group entztled to vote on the proposed amendment by more than two-thirds 01 all the
votes cast on the amendment by that votmg group at a meetzng at which Q quorum of the
voting group exists The arttcies of mcorporauon may provide for a greater or lesser vote than
that proVllled jor tn thIS subsectzon or a vote by separate votmg groups so long as the vote
provu:led for IS not less than Q malonty of aII the votes cast on the amendment by each votmg
group entztled to vote on the amendment at a meetmg at which Q quorum 01 the votmg group
exists

§ 13.1-887 Votzng on amendments by votmg groups-The artzcles 01 mcorporauon may
provzde that members of Q class are enhtled to vote as a sepanzte votmg group on specljied
amendments 01 the arbeles of mcorporatlon

§ 13.1-888 ArtIcles of amendment -A A corporation amendmg Its artzcles 01 mcorporatton
shtzlI fzJe Wlth the Comnusszon artzcles of amendmtmt settmg forth.

1. The name of the corporauon;

2. The text 01 each amendment adopted;

3. The date of each amendment's adoptzon,

4. 1/ an amendment was adopted by the tncorporator» or board 01 directors Without member
acuon, Q statement to that effect and that member action. WQ$ not reqzared;

5 /f an amendment was approved by the members, ezther

Q. A stlltenzent that the amendment was adopted by unanimous consent 01 the members, or

b. A statement that the amendment was proposed by the board of directors and submztted
to the members In accordance WIth thzs Act and a sttJtement of

(J) The existence 01 a quorum of each votmg group entztJed to vote separately on the
amendment,; tlnd

(2) Ezther the total number of votes cast for and agamst the amendment by each voting
group entltled to vote separately on the amendment 07 the lotm number 01 undzsputed
votes CtlSt for the amendment by each voting group and a sttltement that the number cast
for the amendment by each votmg group was sufficzent for approVQ/ by that votmg group

B. 1/ the CommISSIon finds that the articles of amendment comply With the requirements of
law and that all requIred fees hove been paul, tt shall ISSUe Q certificate 01 amendment

§ 13 1-889 Restated arttdes of mcorporatton -A A corporation's board of directors may
restate Its artIcles 01 mcorporatton at any time WIth or WIthout member action

B The restatement may znclude one or more amendments to the arttcies If the restatement
tncludes an- arnendmen: requmng member approval, It shall be adopted as provided In §
131-886

C If the board ot dzrectors submits Q restatement for member action, the corporation shall
notify each mernber entztled to vote of the proposed members' meetlng In accordance wzth §
13.1-842 The notice shall also state that the purpose, or one of the purposes, of the meeting 1$

to consider the proposed restatement and contam or be accompanied by a copy of the



restatement that zdentlftes any amendment It would make In the arttcies

D. A corporauon restating tts artzcles of Incorporation shall ftIe With the Commissum
articles 01 restatement settzng forth the name of the corporation and the text of the restated
articles of tncorporatton together wzth Q oerttftcate setting forth.

1 Whether the restatement contains an amendment to the articles requtrtng member
approval and, If it does not, that the board otdirectors adopted the restatement, or

2 If the restatement contatns an amendment to the artzcles requmng member approval, the
InformatIon reqUired by § 13 1-888.

E. If the Commission fmds that the arttcies of restatement comply wzth the requirements of
law and that aD requued fees have been paid, zt shaD ISSUe Q certIficate of restatement. When
the certificate Of restatement Z$ effective the restated arttcies of mcorporatton supersede the
onglnal articles of Incorporation and aD amendments to them

F The Commzsslo12 11ZQy certify restated artzcles of mcorporation as the artzcles 0/
Incorporatlon currently m effect wtthout mcludmg the certzjzcate znjormDtzon Tequzred by
subsection D of thzs section

§ 131-890 Amendment of artiCles of Incorporation pUTSUDnt to reorgtuUZtltzon..-A A
corporation's tlrtlcles of mcorporauon may be amended Without actzon by the board 01 dzrectors
or members to carry out a plan of reorgamzauon ordered or decreed by a court of competent
/unsdzcbon under federal statute if the articles of Incorporation after amendment contam only
proVISIons requzred or permitted by § 13.1.819

B The mdZVUlutll or Indzvuiuals deszgnated by the court shall ftle With the Commission
artIcles of amendment settmg forth.

1 The name of the corporation;

2 The text 01 each amendment approved by the court,

3 The date of the court's order or decree approvzng the artzcJes of amendment,

4 The title of the reorgan1Ztltzon proceeding In whIch the order 01 decree was entered, and

5 A statement that the court had tunsdsatton of the proceedmg under federal statute

C If the Comnusszon finds that the artides of amendment comply wzth the requirements of
lQW and that all 'equlred fees have been paid, It shall issue a cerbfzcate of amendment

D ThIS sectIon does not apply after entry of Q fmtll decree In the reorganlZtltzon proceeding
even though the court retams /unsdzct'lOn of the proceedzng fOT lzmzted purposes unrelated to
consummation of the reorgamzatton plan

§ 13.1-891 Effect of amendment of articles of mcorporauon -An amendment of the aTtzcles
of mcorporatzon does not affect Q cause 01 actton e%lStzng In favor of or agaznst the
corporation, Q proceedmg to whIch the corporation IS a party, or the exzstzng nghts of persons
other than members of the corporation. An amendment chtlngzng a corporation's name does not
abate a proceedzng brought by or agamst the corporatzon m Its former name

§ 13.1-892 Amendment of bylaws by board of directors or members- A corporation'S board
01 dzrectors may amend or repeal the corporauon's bylows except to the extent that

1 The articles 01 tncorporatton or this chapter reserves tius power exiustvely to the
members, or

2 The members tn adoptzng or amending particular bylaws provide expressly that the board
of directors may not amend or repeal that bylaw
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§ 131-893 Bylaw provtssons tncreasmg quorum or voting requirements for dzrectors-A A
bylaw that fixes a greater quorum or voting requirement for the board of director» may be
amended or repealed

J q ongznally adopted by the members, only by the members,

2 11 onglnalIy adopted by the board of directors, ezther by the members or by the board 01
dIrectors

B A bylaw adopted or amended by the members that fixes a greater quorum or votzng
requirement jor the board of dzrectors may provide that It may be amended or repealed only by
a specifzed vote of eaher the members or the board of dzrectors

C Action by the board 01 directors under paragraph 2 of ttUbsectzon A of thzs sectton to
adopt or amend a bylaw that changes the quorum or votmg requirement apphcable to meetings
of the board 01 dzrectors shall meet the quorum requzrement and be adopted by the vote
required to take action under the quorum and votmg requzrement then In effect

ArtiCle 11..

Merger

§ 13.1-894 Merger-A One or more corporations may merge znto another corporation zl the
artIcles of IncorporatIon of each of them could lawfully contam all the corporate powers and
purposes of Q/l of them The bo!zrd of dIrectors of each corporation sJuzll adopt and Its
members, " requzred by § 13 1-896. shall approve Q plan of merger

B The pltm of merger shall set forth

J The name of each corporation pltmnmg to merge, and the name of the survtvtng
corporatton Into whIch each other corporauon pillns to merge, and

2. The terms and COnd,tlo71S of the merger

C The p/.Qn 01 merger may set forth:

J. Amendments to, or Q restatement of, the artzcles of mcorporatzon of the SUTVlvtng
corporatlo~ tl1ld

2. Other proVlSlO1U relating to the merger

§ 13.1-895 Acuon on plan by duectors or members-A Where the members of any mergIng
corporatzon Ml'Ie votzng nghts, Q plan of merger shall be adopted In the joOowzng manner

1. The board 01 dIrectors of such corporation party to the merger, after adopting a plan 01
merger. shaD submIt the plan of merger, except as proVIded In partlgrtJph 7 of thIS subsection,
JOT approvtJ/ by Its members

2. For a plan 01 merger to be approved

Q. The board of director» shQ/l recommend the plan 01 merger to the members unless the
board of dtrector» dezermme» that because of conflIct of interests or other speCIal
Clrcumstan.ces zt should make no recommendation and communicates the basts for its
determination to the members wtth the plan, and

b. The members shall approve the plan as provided In paragraph 5 of this subsection

3. The board of directors may condiuon Its submtssum .of the proposed merger on any basts

4. The corporation shall notify each member entitled to vote of the proposed members'
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meeting In accordance wzth § 13.1-842 The notice shaD also state that the purpose, or one 01
the purposes, of the meeting IS to consider the plan of merger and contain or be accompanIed
by a copy of the plan

5 Unless thss chapter or the board of directors, acting pursuant to paragraph 3 of this
subsection. requires a greater vote, the plan of merger to be authonzed shall be approved by
each votrng group entitled to vote on the plan by more than two-thirds 01 aD the votes cast on
the plan by that vottng group at a meeting at which a quorum of the voting group exists The
artzcles of mcorporatton may provide for Q greater or lesser vote than that provtded for tn this
subsection or a vote by separate votIng groups so long as the vote provided for IS not less
than a ma/onty 01 all the votes cast on the plan by each voting group entttied to vote on the
pian at a meeting at which a quorum of the votmg group easts

6. Votzng by a clo.ss of members as a separate voting group IS required on Q plan of merger
If the plan contams tl pT01J'lSIon that, If contamed In Q proposed amendment to articles of
mcorporation, would entitle the class to vote as a separate votmg group on the proposed
amendment under § 13 1-887

7. Actzon by the members of the survtvtng corporation on a plan of merger is not required
if

Q. The Qrtzcles of mcorporatton of the survtvtng corporation wzJI not dzffer, except tor
amendments enumerated In § 13.1-885, from tts artzcles before the merger, and

b. Each member 01 the SUTVlvuzg corporatzon wzlJ retam the zdentzca/ deszgnatzon,
preferences, bmzttltzons, and relative rzghts, Immediately after the effectzve date 01 the
merger tIS held before.

B Where any mergzng corporatzon has no members, or no members havzng votmg nghts, a
plan of merger shall be adopted at a meetmg of the board of directors of such corporatzon
upon rectnvmg the vote 01 Q mtlJonty of the dzrectors tn office

C. Any plan 01 merger may contam a pT01J'lSIon that the botlrd of director» of each
corporatzOll party to the merger may amend the pian at any tzme prior to issuance of the
certrjictlte of merger. Where Q plan 01 merger IS required to be submztted to the members tor
thezr approval an amendment made subsequent to the submzsszon of the plan to the members
of any oorporatton party to the merger shall not (z) alter 07 change any of the terms aPZtl
conditions of the plan if such alteratIOn or change would adversely affect the members of any
c1tlss 01 such corporatzon, or (a) alter or change any term of the artzcles of mcorporauon of any
corporatzon whose members shall approve the plan 01 merger II artIcles of merger already have
been. ftled With the Comnusszon, amended artiCles of merger shall be ftJed WIth the CommISSIon
pnor to the tssuance of the certrftcate 01 merger

D. Unless Q pkm of merger prohibits abandonment 01 the merger WIthout member approval.
after the merger has been authonzed, and at any tzme prior to issuance of the certzficate of
merger, the merger may be abtmdoned, subJect to any contractuDl nghts. WIthout further
member action, m accordance wzth the procedure set forth In the pian or, if none IS set forth,
In the manner determzned by the board of dtreetors of each corporation party to the merger
Wntten notice oj abandonment shaD be filed lNlth the Commzsszon prior to the issuance of the
certiftcate of merger

§ 131-896. ArtIcles of merger -A After a plan of merger IS approved by the members, or
tldopted by the board of director» zf member approval is not required, the survnnng corporatIon
shtlJJ /de wuh the Commission articles of merger settIng forth

J The plan 01 merger

2 Where the members of any merging corporation have votIng rights, then as to each such
corporation, either

Q A statement that the amendment was adopted by the unanimous consent of the
members; or



b A sttltement that the plan was submztted to the members by the board of directors tn
accordance WIth this Act, and a statement 01

(J) The existence of a quorum of each votmg group entitled to vote separately on the plan,
and

(2) £lther the totllI number of votes cast for and agamst the plan by each voting group
entzUed to vote separately on the plan or the total number of undzsputed votes cast tor the
plan separately by each votmg group and a statement that the number cast for the plan by
each votl1lg group was sufficzent lOT approval by that votmg group

3 Where any mergzng corporation has no members, or no members havzng votzng rzghts,
then a statement 01 thtzt fact. the date of the meetmg of the board of dtrectors at whzch the
plan was adopted and Q statement 01 the fact that such plan received the vote 01 a mtlJonty of
the dtrector« lIZ office

B If the CommISSIon jzn.ds that the artzcIes of merger comply WIth the requirements of law
and tJuzt IllJ required fees have been paid, zt shaD ISSUe a certzftcate of merger

§ 13.1-897 Effect 01 merger.-A. When a merger takes effect

1 Every other corporatzon party to the merger merges mto the survrvmg corporauon and
the septlrtlte eastence of every corporation except the survrving corporatzon ceases,

2 The title to tzll real estate and other property owned by each corporatzon party to the
merger shtl// be taken and deemed to be transferred to and vested lIZ the survwmg corporatton
WIthout reverszon or unpamnent,

3. The survrvmg corporation has tzll habiIztzes 01 each corporation paTty to the merge~

4. A proceedzng pendzng by or agaInst any corporation party to the merger may be
contuzued tIS if the merger tbd not occur or the survzvmg corporatzon may be substztuted tn the
proceedzng lor the corporation whose existence ceased,

5 The articles of In.corporat,on of the survzvmg corporation are amended to the extent
provzded In the plan of merge~ and

6 The former members 01 every corporatzon party to the merger me entztled only to the
TIghts proVIded tn the artlcles 01 merger.

§ 13 1-898. Merger WIth forezgn corporatzon -A. One or more forezgn corporauon» may
merge With one or more domestzc corporatzons if-

J. The merger IS pemutted by the laws of the state or country under whose law each
forezgn corpoIYZtzon IS zn.corporated and etlch forezgn corporatzon complzes wzth that law tn
effectzng the merger,

2 The forezgn corporauon comphes WIth § 131-899 if It IS the survtvmg corporation of the
merger, and

3 EDeh domestic corporation complzes WIth the applIcable proVZSlons 01 §§ 13.1-894 and
13 1-895 and the survtvmg corporation 01 the merger comphes WIth § 13.1-896

B Upon a merger's takzng effect, the survzvmg foreIgn corporation tn the merger is deemed
to appomt, the clerk of the Commzsszon as tts agent for servtce of process m Q proceeding to
enforce any oblIgation of each domestic corpomtum party to the merger..

C No corporation that is required by law to be Q damesttc corporation may, by merger,
cease to be a domestic corporatum, but every such corporation, even though a corporation of
such other staZe, the UnIted States or another country, shall also be a domestzc corporation 01
thIS Commonwealth .-
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Article 12

Sale of Assets

§ 13 J-899 Sale of assets In regular course of business and mortgage of assets-A A
corporation may sell, lease, exchange, or-otherwise dispose of all., or substantzal/y all, 01 its
property In the usual and regular course of business, or mortgage, pledge, or dedicate to the
repayment of Indebtedness, whether wzth or without recourse, or otherwise encumber any or all
01 Its property whether or not in the usual and regular course of bustness. on the terms and
COnditiOns and for the constderatton determined by the board of directors

B. Un/iUS the artzcles of mcorporatton require It, approval by the members of a transaction
descnbed m subsection A of this section IS not required

§ 131-900 Sale of assets other than In regular course of buszness.-A A corporation may
seD, lease, eXChange, mortgage, or otherwzse dISpOse of all, or substantzaIly alI, of tts property,
WIth or Without the good wiII, otherwise than tn the usual and regular course of busmess, on
the terms and conditions and for the consideranon determined by the corporation's board of
dzrectors, if the board of director» adopts and Its members approve the proposed transaction

B For Q transaction to be authonzed where there are members havzng votmg nghts

J The board of directors shall submit the proposed transacuon to the members wzth Its
recommendatzon unless the board of dzrectors determznes that beCQU8e 01 COnflict of·ouerests or
other speczQ/ circumstances It should make no recommendation and commumcates the baszs for
Its detemunatzon to the members wzth the submlSSlon 01 the proposed tronsactzon

2 The members entztled to vote shall approve the tnmso.ctzon as provuled tn paragraph 5
of thzs subsectzon

3 The board of directors may conduton Its sub11USSlon of the proposed transaction on any
basis

4 The C01"'poratzon shall nottfy each member, whether or not entztled to vote, of the
proposed members' meetzng tn accordance wzth § 131-842 The notice shall Q/so state that the
purpose, or one of the purposes, of the meetmg IS to consider the sale, lease, exchange, or
other dlSpO$ltlon of all, or substant:lal1y ~ the property of the corporauon and contam or be
accompanied by a copy of the agreement pursuant to whzch the transaction will be effected.

5 Unless the board of dzrecto~ acting pursutlnt to paragraph 3 01 ttus subsecuon; requires
Q greater vote. the trtmsactlon to be authonzed shall be approved by more than twrrthzrds of
Q// the votes cast on the transaction at Q meetmg at which Q quorum exists The artzcles of
Incorporatzon may provzde for Q greater OT lesser vote than that provuJed lOT m ttus subsection
or Q vote by separate votzng groups so long as the vote provuled for IS not less than a
mtl/onty of all the votes cast on the transaction by each voting group entztled to vote on the
transacuon at Q meetmg at which a quorum of the voting group exists

6 Unless the parties to the transaction have agreed otherwise, after a SQ/e, lease, exchange,
or other dzsposztzon of property IS authonzed, the transaction may be abandoned, suinect to any
contractual rzghts., wzthout further member action m accordance WIth the procedure set forth tn
the resolutzon propoSIng the transaction or, if none IS set forth, tn the manner determzned by
the board of directors

c. FOT.Q. transaction to be authonzed where there are no members, OT no members having
votmg nghts, the proposed transaction shall be authonzed upon recetvmg the vote of Q

ma/onty of the directors In office

- § 13 1-901. Sale oj certam real property by Incorporated educattonai mstitutums-dn all cases
where an Incorporated educational tnsutuuon, or Its board of directors, or trustees, for Its
beneftt, owns or holds more than 1pOOO acres 01 land m one or more tracts outside of a city OT

Incorporated town, such board of trustees or directors may, notwuhstanding any provuion In Its



charter, 07 m the deed, wzll or muniment 01 tttle under whIch such real estate is held, by Q

ma/onty vote of all 01 the members of such board, seD and convey all of such real estate tn
excess of 1.000 acres, the portion to be sold to embrace both land and bulldzngs as may be
determzned by the board

Arttde 13

DISSOlution

§ 13./-902 DIssolution by dzrectors and members-

A WheTP there are members havzng voting nghts~ Q oorporatum's board 01 director» may
propose dISSOlution lor submzsszon to the members.

B For Q proposal to dISSOlve to be adopted

1 The board of directors shoJI recommend dzssolutzon to the members unless the board of
d,rectors determmes that because of conflIct 01 mterests or other speczal mrcumstances tt
should make no recommendatlon and commurucates the basts for Its detennmatz011 to the
members, and

2 The members entztled to vote shall tlpprove the proposal to dISSOlve as provtded In

subsectIon E of thzs section.

C The board of dIrectors may COMmon Its submJSSIon of the propostZl for dISSOlution on
any basts. .

D. The corporation shtzlJ notify each member entztled to vote of the proposed members'
meetIng In accordance WIth § 13.1-842 The notice sJul1J also state thllt the purpose, or one 01
the purposes, of the meetzng IS to consu:ler dlSSDlvmg the corporatzon.

E Unless the board 01 dtrectors~ tlctmg pursuant to subsectzon C 01 tJus secuon; requtTeS a
greater 1IOte, dlSSDlutzon to be authonzed shall be tlfJproved by more thtm two-tlurds 01 Q// the
votes cast on the proposoJ to dzssolve The artzcles of mcorporauon mDy proVIde for Q greater
or lesser vote than thDt proVIded fOT tn t1us subsectzon or a vote by separate votzng groups so
long as the vote proVIded for IS not less thtm a mtlJonty 01 oJI the votes CtlSt by each voting
group entztled to vote on the proposed dzssolutlOn at Q meeting at wluch a quorum of the
voting group exists

§ 13.1-903 Dzssolutlon by dzrectors-Where there are no members~ or no members hlrvmg
votzng rightsp the dlSSOlutzon of the co1poratzon shall be tlUthonzed at Q meeting of the board
of d,rectors upon the adoptem of a resolubon to dISSOlve by the vote 01 a ma/o1'tty of the
dzrect~rs tn office.

§ 13..1-904 ArtIcles of dlSSOlutzon -A At any ttme after dzssolutJon IS authorzzed, the
corporation may dISSOlve by fthng wzth the Commission artzcles of dlSSOlutron setting forth

1. The name of the corporation

2 The date dISSOlution was authonzed

3 Where there are members haVing voting nghts7

Q Ezther (I) a statement that dtssoluuon was authortzed by unanimous consent 01 the
members, or (Zl) a statement that the proposed dtssoluuon was submttted to the members by
the board of directors In accordance wzth this chapter; and

b A statement of

(J) The existence of Q quorum of each voting group entuted to vote separately on



dissolution, and

(2) EIther the total number of votes cast tor and against dISSOlutIon by each votmg group
entItled to vote separately on dissolution or the total number 01 undzsputed votes cast for
dtssolutton separately by each voting group and a statement that the number cast for
dISSOlution by each votIng group was sufficzent for approval by that votIng group

4 Where there are no members, or no members having voting rights, a statement of that
tact

B If the Commissum finds that the articles of dissoluuon comply wzth the requirements of
law and that the corporation has paid aD requtred lees and taxes Imposed by laws admmtstered
by the Commission, zt shall ISSUe a certificate 01 dtssoaaton

A corporation IS dISSOlved upon the effecttve date of the certzftcate of dISSOlution

§ 13.J-905 Revocation 01 dISSOlution-A A corporation may revoke tts dISSOlution at any
tune prior to the effective date 01 Us certzficate of termmatton of corporate existence

B _n of dzssolutzon shall be authonzed In the same manner as the dISSOlutIon was
authonzed unless, where members have votes; thtzt Quthorzztlbon penrutted revocation by action
by the board 01 dzrectors alone, In which event the board of dzrectors may revoke the
dzssolubon wzthout member action

C After the revocation 01 dzssolut,on IS Quthonze~ the corporanon may revoke the
dISSOlution by ftlzng With the Commzsszon articles of revocation of dlSSOlutzon that set forth.

J The name of the corporauon;

2 The effective date of the dISSOlution that wtZS revoked,

3 The delte that the revocauon of dlSSOlutzon wtZS authonzed,

4 11 the CDrporatzon~s board 01 dIrectors revoked Q dzssolutton authonzed by the members,
a sttltement that 1'e1JOCtlbon l-11QS permitted by actton by the board of duectors alone purswmt
to thtzt autho1Udtlon, tmd

5 If member actzo" WClS requued to revoke the dzssolutzon, the m!ormatlon requzred by
paIVgrtlph 3 01 subsectzon A of § 13 1-904

D If the CommISSIon fmds that the arttcles of revocation 01 dzssolutzon comply with the
requirements of taw and that till required fees have been paul It shall issue a certrjicate of
revocauon of dzssolution

E When the revocation of dtssolutton IS effective, It relates back to and takes effect as 01
the effectIve date 01 the dzssolutzon and the corporation resumes canymg on Its busmess as zf
dISSOlution htld never occu'n'ed.

§ 13.1-906 Effect of dISSOlution -A A dissolved corporation continues Its corporate existence
but may not transact any busmess except that appropriate to wmd up and Izquzdate us
business, Includzng

J COOectzng Its assets,

2 DzspoSZIlg of its properties;

3 Dlschargzng or makzng provtston for dzschargmg Its Ilabzlztzes,

4 Dzstnbutlng Its remaining property, and

5 Doing every other act necessary to wind" up arUJ-Iz(plzdq.te zts busmess



B DISSolutIon of Q corporation does not.

J Transfer tztle to the corporation's property,

2 SubJect Its directors to standards of conduct different from those prescnbed In § 13 1-870

3 Change quorum or voting requirements for Its board of directors or members, change
provtstons lOT selection. restgnatton, or removal of Its directors or offtcersl or change provisions
for amending Its bylaws,

4 Prevent commencement of Q proceedmg by or against the corporation In Its corporate
name,

5 Abate 07 suspend Q proceedzng pending by or against the corporation on the effectzve
date of dlSSOlutl.o~ or

6 Terminate the authonty of the regIStered agent of the corporatzon

§ 13.1-907 Dzstnbutlon and plan 01 dtstnbution of assets.-A The assets of Q corporatzon In
the process of dzssolutzon shtzl/ be applied and dzstnbuted as 10110'W$

J AlI Ilabilztzes and oblzganons 01 the corporatzon shall be paul, satzsfted and dISCharged, or
tldequate proVZ$Zon shall be made therefo~

2 Assets held by the corporauon upon condttum requznng return, transfer or conveyance,
whzch condmon occurs by reason of the dzssolutzon, shall be returned. transferred or conveyed
m tlCCOTdtlnce WlZth such requirements;

3 Assets receIved and held by the corporatwn subJect to lututtztzons pemr-lttmg thezr use
only lor chDntable~ relzgrous, eleemosynary, benevolent:J educatwntzl or smu/Qr purposes, but not
held upon Q condmon reqwnng return. transfer or conveyance by reason of the dzssoJutzon,
shtJJl be trans!e1Ted or conveyed to one or more domestic or forezgn corporations, socletzes OT
orgtllUZllbo1l$ el2gczged In tlCtzvztles substtmbtJJly sundar to those of the dzsso/vzng corportltz01l,
pursuant to tl plan of dzstnbutzon. adopted as provuied In thIS chapter or as a court mtZy direct,

4 Other tlS8ets~ if any, shall be dzstnbuted In accordance wrth the proVISIons of the artzcles
of mcorpo1'tltzol'l or the bylaws to the extent thtzt the arttdes of mcorporauon or bylaWS
determme the dtstnbutzve nghts of members, or tZIIy class or classes of members, or proVIde for
distributIOn to others,

5 Any remczmmg assets mtly be dzstnbuted to such persons, soczetzes, organzzatzons or
domestiC or foreign corporations, whether zssumg shares or not, as may be speczfted In Q plan
of dzstnbutzon adopted as provuied tn this chapter or as Q court may direct

B A pIon provuimg for the dzstnbUtz01Z of assets, not mconsutent WIth the provtstons oj
this chapter, may be adopted by Q corporatzon In the process of dzssolutzon and shall be
adopted by a corporauon tor the purpose of tlUthonzmg any transfer or conveyance 01 assets
JOT whICh this chapter requues Q plan of dzstrrbutzon A plan shtzl/ be adopted tn accordance
WIth the procedures establzshed In § 131-902 OT § 131-903, as the case may be

§ 131-908 Known datms against dISSOlved corporatzon-A A dzssolved corporation may
dispose of tlJ,e known claims llgQznst It by loRoWing the procedure descnbed In this section

B The dISSolved corporation shall denver to each of tts known claimants written notice of
the dzssoJutzolJ at" any time after Its effectIve date The wrttten notice shtzl/

1 Provide a reasonable descnptton of the ckum that the claimant may be entuled to assert,

2. State whe~her the datm IS admitted, or not admitted, and zf admitted (I) the amount that
IS admztted, 1-VhlCh may be as of Q gzven date, and (11) any interest obllgotzon zt fixed by an
znstrument of Indebtedness,
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3 Provide a matltng address where a claim may be sent,

4 State the deadlme, whicn may not be fewer than 120 days from the effective date of the
wntten notice, by which conitrmatton of the claim shall be delivered to the dzssolved
corporation, and

5 State that, except to the extent that any clazm ts admuted, the claim wzlI be barred if
wruten conitrmatton of the claim 1$ not delivered by the dead/me

C A clatm against the dissolved corporation IS barred to the extent that It is not admitted

J If the dISSolved corporation delzvered written notice to the claimant tn accordance wzth
subsection B of this section and the claimant does not deliver wntten conftrmatton 0/ the
clazm to the dISSOlved corporation by the deadlme, or

2 11 the dISSOlved corporation delzvered written notice to the claunant that his claim IS not
admitted, In whole or m part, and the claimant does not commence Q proceedIng to enforce
the dasm wtthm nmety days from the delIvery of written conrrmatton 0/ the clazm to the
dISSOlved corporation.

D For purposes of thzs secuon. "ciaim" does not mdude (z) Q contingent habzlzty or a clazm
based 0., an event occumng after the effectzve date of dlSSOlutzon or (Ii) Q lzabiIzty or clazm the
ultunate mtltunty of which is more than SIXty days after the delz\.1")1 01 wntten nonce to the
clalmtmt pursuant to subsectIon B of thzs secuon

E. If a lzalnl,ty ezzsts but the full extent of any damtlges IS or may not be ascertmnabIe,
and Q proceedzng to enforce the cltz,m IS commenced pursuant to paragraph 2 01 subsectzon C
of tJus section, the claunant may amend the pleadmgs after ftJmg t -; mclude any damages tIu:lt
occurred or ore alleged to have occurred after jiJmg The court cavmg /unsdzcbon 01 such
clamz may contmue such proceedmg dunng Its pendency if zt appet."s tlult further damages are
or may be stzJJ occurrmg

§ 13 1-909 Grounds for ludlClal dISSOlutIon-A The CtTCUlt CG:Jrl m the czty or county
descnbed tn subsecnon C of thss section may dISSOlve a corporatzon

J In a PrDCeedmg by a member or director if It IS esttlblzshed ti»t:

a The dzrectors are deadlocked tn the mtmtlgement of the corponue affaIrs tmd zrrepaTtlble
IIIJUry to the corporation IS threatened or bemg suffered, or the bUS..r-ess of the oorporatton can
no lon6er be conducted to the advantage of the members general/.,v. because of the deadlocl4
and either that the members are unable to break the deadlock or ther« are no members haVIng
votzng nghts, or

b The dzrectors or those m control of the corporation have acted, are actmg or 'Wl1l act In

Q manner that IS illegal, oppresszve or fraudulent, or

c The members are deadlocked In votmg power and have lazied, for a pertod that mcIudes
at least two C01ZSecut,W annual meeting dates, to elect successors to director» whose terms
have expired, or

d The COrporate assets are bezng mzsapplzed or wasted, or

e The corporation IS unable to carry out Its purposes

2 In a proceedIng by a creditor if It IS establzshed that

a The credi~or's claim has been reduced to Judgment, the execution on the Judgment
returned unsatzs/ied and the corporation IS msoivent. or

b . The corporation has admttted tn wnttng that the creditor's datm IS due and owing and
the corporation is tnsolven:



3 In a proceeding by the corporation to have Its voluntary dissolution contmued under
court supervzszon

4 Upon application by the board of directors when It IS establzshed that circumstances
make It Impossible to obtain a representative vote by members on the question 01 dzsso[utzon
and thtzt the continuation 01 the busmess oj the corporation IS not In the Interest of the
members but u IS deszrable In their Interest that the assets and busmess be llf/Uldated

5 When the Commissum has znstrtuted a proceeding for the Involuntary termination of Q

corporate existence and entered an order findzng that the corporate existence of the corporation
should be terminated but that hqutdatum 01 Its assets and business should precede the entry of
an order of termmauon 01 corporate existence

B The czrcult court m the City or county named In subsectzon C of thzs sectton shtzO have
fuU power to lzquldate the assets and busmess of the corporation at tmy time after the
termination ot corporate existence, pursuant to the provuaons of this chapter or any laws of
thIS Commonwealth tn effect at any time prtor to January J, 1986, upon the applzcatlon of any
person, JOT good cause, With regard to any assets or busmess thtlt may remain The Jurzsdzctzon
conferred by thIS clJzuse may also be exerczsed by any such court In any czty or county where
any property may be sztuated whether 01 Q domesuc or of a forezgn corporatum that has
ceased to eas:

C Venue for a proceedmg brought under this secuon lzes tn the czty or county where the
corporation's pnnclpa/ office IS or was last located, or, If none In t1us Commonwealth, where Its
regIStered office ts or WQS last 100000d

D It IS not necessary to make dzrectors or members parties to a proceedmg brought under
this section unless rebel IS sought agauzst them zndzvzduaIIy

E A court In a proceedmg brought to dzssolve Q corporation may ISSUe Ul/unctzons, appoznt
a receiver or custodzan pendente lite WIth such powers and dutzes as the court may direct, toke
other action requzred to preserve the corporate assets where located, and carry on the busmess
of the COrpoTtltzon untzl a full heanng can be held.

§ 13.1-910 Recezvershzp or custodlllnShl(J -A. A court m Q JudZCllll proceedmg brought to
dzssolve Q corporatIon nuzy appomt one or more recetver» to wuul up and /zqUldate, Dr one or
more custodums to manage whzle the proceedzng IS pendmg, the bUSIness of the corporatzon
The court shall hold a hearmg, after notifymg all parties to the proceedmg and tmy mterested
persons deszgnated by the court, before appomtzng Q reoetver or custodum The court
appointing Q receiver or custodtan has exclustve /unsdzctlon over the corporatzon and Q/l Its
property wherever 10000ted

B The court may appoznt an md,vulUlli, Q domestzc corporatzon or forezgn corporation,
authonzed to transact busmess lIZ thIS Commonwealth, as Q Tecezver or custodian. The court
may requzre the receiver or custodian to post bond, wzth or wzthout surettes, tn an amount the
court dzrects.

C The court shall descnbe the powers and duues of the receiver or custodian In Its
apPOintIng order, which may be amended from tzme to tzme Among other powers:

J The receiver (I) may dispose of all or any part of the assets of the corporation wherever
located. at a publl.c or private sale, If authorized by the court, and (ZI) may sue and defend In
his own name as receiver 01 the corporation tn all courts 01 this Commonwealth,

2 The custodian may exerctse all of the powers of the corporation, through or tn place of
Its board 01 directors or officers, to the extent necessary to manage the bustness 01 the
corporation m the best interests 01 Its members and credttors

D The court during a recetvership may redesignate the receiver a custodian. and dunng a
custodlanshzp may redesignate the custodian Q receiver, if dozng so IS tn the best tnterests of
the corporation, Its members, and creditors . .



E The court from time to time during the recetvershtp or custodianship may order
compensation paid and expense disbursements or reimbursements made to the receiver or
custodian and his counsel from the assets 01 the corporation or proceeds from the sale of the
assets.

§ 131-911 Decree for dtssoluuon:« A If after Q hearing the court determines that one or
more grounds for JudiCial dissolution descnbed tn § 131-909 exists, zt may enter a decree
directing that the corporation shaD be dtssolved, and the clerk of the court shaD deliver a
certzjzed copy of the decree to the Commissum. which shaD enter an order of tnvoluntary
dISSOlution

B After the order of tnvoluntary dtssolutton has been entered, the court shall direct the
WIndIng up and liquidatton of the corporatlon'sbuszness tn accordance wzth §§ 13.1-906 and
13.1-907 and the notzficatzon of claimants tn accordance wzth § 131-908 When all of the assets
of the corporatzon have been dzstnbuted, the court shaD so advise the Commzsszon, whIch shall
enter an order 01 termmatton of corporate existence

§ 131-912 Artzcles of termmatton of corporate existence-sA When Q corporation has
dlStrzbuted aD of Its assets and voluntary dsssolutton proceedzngs have not been revoked, zt shaD
/de artzcles of termmatton 01 corporate existence wzth the Commission The artzcles shall set
forth

J The name of the corporation;

2 That aD the assets of the corporation have been dtstrtbuted; and

3 That the dlSSOlutzon of the corporation has not been revoked

B. With the artzcles 01 termmatton 01 corporate eastence the corporation shall ftle Q

certl/tcate szgned by the Sttzte Tax Commustoner that the corporation has ftled a return and
has paul aD state taxes on account 01 Its mcome to the tune 01 the certzftcate On applymg fOT

the certrftcate of the State Tax COmntlSSloner, the corporation may ftle returns and pay taxes
before such returns and taxes would otherwzse be due. Where the corporation has a tax
exempt status It shaD ftle proof 01 Its current exemption

c. If the Commzsszon ftnds that the artzcles of termmatzon of corporate existence comply
WIth the requzrements of law and that aD requIred lees have been paul, It shall by order ISSUe

a certl/tcate of term.u2tltlon of corporate exzsttmce. Upon the issuance 01 such certzftcate the
exzstence of the corporauon shtzll cease, except fOT the purpose of suus, other proceedzngs and
apP1'OP11tlte corporate actzon by members, dzrectors and officers as proVIded In this chtzpter

D The statement uthat all the assets of the corporation have been dzstnbuted" means that
the corporatlon has dzvested ztself 01 aD as assets by the payment of claims or by asszgnment
to Q trustee or trustees as dzrected by § 131-907 q any person described In § 55-210.6 who IS

entitled to a share In U. dzstnbutzon of the assets cannot be found, the corporatton may
thereupon, and without awaztlng the two years menuoned tn § 55-210.7, pay his shore to the
Stflte Treasurer as abandoned property on complyzng wzth all applzc¢:11e requirements of §
55-21012 except paragraph 4 of subsecuon (b) of that section

§ 13 1-913 Termmatton 01 corporate existence by Incorporators or mtttal dzrectors-A
mQlonty of the Inltzal duectors or, if tntnal directors were not named In the arttdes ot
Incorporation and have not been elected, the Incorporators of Q corporation that has not
commenced to transact bustness may dISSOlve the corporation and terminate tts corporate
eastence by Nlng wzth the Commisston articles of termtnatton of corporate existence that set
forth.

J., The name of the corporation,

2 The date of Its mcorporatton,

3 That the corporation has not commenced to transact bustness,
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4 That no debt of the corporation remains unpaid,

5 That the net assets of the corporation rematnmg after wzndzng up have been dtstrtbuted,
and

6 That a majortty 0/ the znztzal directors authorised the dtssotution or that tmuai directors
were not named In the articles of Incorporation and have not been elected and a maionty of
the incorporators authorized the dtssolutton

§ 13 1-914 Automatic termmatton of corporate existence -If any domestic corporation falls
on two successive annual dates to fzle the annual report required by this chapter or to pay the
annual reglStratzon lee required by law, the Commzsston shaD maz/ nonce to It 01 zmpendmg
termmauon of corporate existence Whether or not such notice is maued, zf the corporation fazls
before June 1 after the second such annual date to ftle the annual report or to pay the annual
regtstration fees, together wzth a penalty of five percent oj the registration fees and annual
Interest at the rate 0/ SIX percent on the total amount 01 any regtstratton fees assessed, the
corporate existence ot such corporation shaD tlUtomatlcal/y cease June J and Its properties and
affairs shaD pass automatically to tts directors as trustees In lzquldlltlon Thereupon, the
trustees shaD proceed to collect the assets of the corporation, and pay, satzsfy and dzscharge Its
lzabdztzes and obligatiOns cmd do all other acts required to bquzdate Its bustness After paytng or
adequately provzdzng fOT the payment of tzl/ tts oblzgatzons, the trustees shall dzstnbute the
remainder ot Its assets In accordance wzth § 13 )-907.

§ 13 1-915 Involuntary termination of corporate existence-abe corporate existence 01 a
corporation may be termtnated mvoluntanly by order of the Commission when tt finds that the
corporation has continued to exceed or abuse the authonty conferred upon zt by law or has
fazIed to maintain a regzstered office OT a regzstered agent In thzs Commonwealth as required by
law

Upon such termtnauon the properties and bustness .of the corporation shaD pass
automatically to Its directors as trustees In /zqutdatlon Thereupon, the trustees shall proceed to
collect the assets of the corporatzon, and pay, satzs!y and dzsc/zQrge Its lzabzIztzes and oblIgatIOns
and do all other acts required to lzquldate Its busmess After paymg or adequll:tely pTovuImg for
the payment of aD Its obllgatlOns~ the trustees shall dzstnbute the remainder of Its assets In
accordance wzth § 131-907

Before entermg any such order the Commzsszon shall ISSUe a rule agamst the corporation
gtvtng It an opportunzty to be heard and show cause why such an order should not be entered
The Commission may ISSUe the rule on Its own motion or on motion 01 the Attorney General

§ 131-916. ReInstatement of a corporation that has ceased to eXISt-A corporation that has
ceased to exut may apply to the Commzsszon for remstatement wunm ftve years thereafter
unless the corporate existence was terminated by order of the Commission upon a ftndtng that
the corporation has continued to exceed or abuse the authonty con!e"ed upon It by law The
CommlSSlon shaD enter an order reznstatmg the corporate eastence upon receIVIng an annual
report together WIth payment of a reinstatement lee 01 ten doOars plus aD regtstratton lees and
penalties that were due before the corporation ceased to exzst and that would have become due
thereafter II the corporation had not ceased to east, together wzth znterest to the date 01 the
applicatIon The application for reinstatement may be by letter Signed by an officer or director
of the corporation The Commission shall assess the amounts that would have become due
together wzth Interest to the date of the applicatton Upon the entry by the Commissum of an
order of remstatement, the corporate existence shaD be deemed to have contmued from the
date of the termmatton of corporate existence except that reinstatement shall have no effect on
any question of personal lzabdzty of the directors, officers or agents tn respect of the penod
between termmation 01 corporate existence and reinstatement If the name of a corporation
that has ceased to exist has been assumed or reserved or registered by any other person or
corporation, the reinstated corporation shall not transact business until It has amended its
arttcies of mcorporatton to change Its name

§ 131..917 SUrvival of remedy after termmatton 01 corporate exzstence-The termination of
corporate existence shall not take away or impair any remedy Qvazlable to or agamst such
corporation. Its dtrectors, officers or members, for any nght or claim easttng. or any /zabzlzty
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Incurred. prior to such termmatton Any such action or proceedtng by or agamst the
corporation may be prosecuted or defended by the corporation In Its corporate name The
members, directors and officers shall have power to take such corporate or other action as shaD
be appropnate to protect such remedy, nght or claim

§ 131-918 Nottftcauon to certain clerks of termmattons of corporate existence and
reinstatements and records thereof, exceptions -Upon the termmatzon of corporate existence or
reinstatement 01 corporations under the provtstons of §§ 13 1-911, 13 1-914, 13.1-915 or 13 1-920,
the Comnussion shall notify the clerk of the circuit court In the CIty or county tn which' the
regzstered office of the corporation IS located, and shaD provide such clerk wtth the date 01 the
termmation of corporate existence OT remstatement, except that ,.0 such notice or znformatzon
shall be requIred In the CIty of Richmond or the County of Henrico The clerk shaD note the
date of such termmatton of corporate existence or retnstatement tn the charter records of hIS
office

For any corporation whose corporate existence has ceased or been reinstated, the
Commission shall provuie, upon request, to the clerk of the CITC-Ult court, the book and page
number where the charter of the corporation IS recorded

Article 14

ForeIgn Corporations

§ 131-919 Authonty to transact buszness-A A foreign co 'Oration may not transact
busmess In thss CommonweDlth until zt obtazns a certiftcate of aut) ruy from the Commissum.

B The followzng ecttvuies, among others, do not constitute tn: ~ctzng busmess within the
meaning 01 subsection A of thzs section:

1. }.fDzntalnlng, defendzng, or settlmg any proceedmg,

2. Holding meetings of the board of directors or members or anylng on otner aativuies
concernzng znternQ/ corporate affazrs,

3 MazntaInlng bank accounts,

4. SeIlmg through tndependent contractors,

5 Sohcztmg or obtamlng orders, whether by mati or throug" employees or agents or
otherwzse, If the orders require acceptance outside this Commor.wealth before they become
contracts,

6 Creatzng or acquznng zndebtedness, deeds of trust, and secunty mterests tn real or
personal property,

7 Securing or collecttng debts OT eniorcmg deeds of trust and security interests tn property
secunng the debts,

8 Ownmg, without more. real or personal property,

9 Conductzng an lSolated transaction that IS completed within thirty days and that IS not
one m the course of repeated transactions of a like nature, or

10. 41:0r Q penod of less than ninety consecutive days, produczT;~ dtrecttng, ftlmzng, crewzng
or acting tn motion picture feature films, teievision senes or commercials; or promotional
ftlms which are sent outside 01 the Commonwealth fOT processing, editmg, marhettng and
dtstrtbutton



C The ltst of acuvtttes tn subsection B of this section IS not exhaustive

§ 13 1..920 Consequences of transacting business without authortty s-A A forezgn corporatzon
transacttng business In this Commonwealth WIthout a certtftcate of authortty may nor matntatn
a proceedzng tn any court 01 thzs Commonwealth unttl zt obtains Q certificate 01 authonty

B Notwtihstandtng subsections A and C of this section, the !auure of Q forezgn corporation
to obtain a certsficate of authority shaD not tmpatr the valzdlty of tts corporate acts or prevent
It from defending any proceeding In this Commonwealth

C The successor to a foreign corporation that transacted business tn this Commonwealth
without a certthaate of authority and the asszgnee 01 a cause of action ansmg out of that
bustness 'nay not matntam a proceeding based on that cause of action tn any court zn this
Commonwealth untzl the foreIgn corporation or Its successor obtains a certrjicate of authonty

D A court may stay a proceedmg commenced by a foreign corporation; Its successor, OT

asszgnee untu It determmes whether the foreign corporation or Its successor requires a
certzfzcate of authonty 11 It so determines, the court shaD further stay the proceedzng untzl the
foreign corporation or Its successor obtams the certrjicate

E If a forezgn corporation transacts business In this Commonwetllth without Q certzftcQte of
authonty, each officer, dzrector or employee who transacts any of such busmess In this
CommonweoJth knowzng that Q certificate of authonty IS requITed shtl1I be lzable lor Q penalty
01 not less than $100 and not more than 15,000 to be zmposed by the Commzsszon after notzce
and opportunity to be heard both to the corporation and to the zndlVlllUDl

F. Suzts, aetions and proceedmgs may be begun agamst Q foreign corporatzon that trtmsQCts
bUSIness m tms Commonwealth without Q certlfzcate of authorzty by servmg process on any
duector, officer or agent 01 the corporabon~ or, if none can be found, on the clerk of the
Commission If any foreign corporatzon transacts busmess tn tlus CommonweoJth wzthout a
certifzcate of authonty, it shall by transtlctmg such bUSUZe8S be deemed to have thereby
appomted the clerk of the Commzsszon Its attorney fOT servzce of process. Servzce shall be mmJe
by leavuzg two COpIes of the process, nonce, order or demand., together wzth the fee requzred by
law, In the office of the clerk of the Commission; together wzth an ct/ftdavzt gzvzng the latest
known post office address of the defendant Such service shall be sufficzent if notice of such
service and copy 01 the process, notice, order or demand are forthWith sent by regzstered mazl,
wzth return recezpt requested, by the clerk of the Commssaon or one of hIS staff to the
defendant at the speczfted address An ajftdQVlt by the cIerk 01 the CommISSIon showmg
complIance herewzth shall be ftled WIth the papers tn the suit, acuon or proceedmg

§ 13 1-921 ApplIcatIon lor certzjzcate of authonty.-A A IOTezgn corporation may apply to
the Commzsszon jor Q certlfzcate of authonty to transact buszness tn thzs Commonwealth The
apphcatzon shaD be mode on forms prescrzbed and fumzshed by the CommISSIon The
apphcatton shaD set forth

1 The name 01 the oorporatton, or 1/ the corporation IS prevented by § J31-829 from USIng
Its own name tn thzs Commonweatth; Q deszgnated name that satzsjies the requzrements of
subsectzon B of § 131-924

2 The name of the state or country under whose laws zt IS Incorporated

3 The date oj incorporatum and the penod of duration of the corporation

4 The street address of the foreign corporation's pnnctpal office

5 The address 01 the proposed registered office of the forezgn corporation zn thzs
Commonwealth (lncludzng both (I) the post office address With street and number, if any, and
(ZI) the name of the county or City In whzch It IS located), and the name of tts proposed
regzstered agent zn thzs Commonwealth at such address and that the regzstered agent IS (a) a
resident of Vtrguua and an officer or director of the corporation or Q member 01 the Vlrgmza
State Bar or (b) Q profeSSIonal corporation registered pursuant to § 54-42.2, the busmess office
oj which IS tdenttcai wzth the regzstered office

lAS:



6 The names and usual bustness addresses of the current director» and offtcers of the
foreign corporation

B The foreIgn corporation shaD deaver to the Commission wzth the completed applioatton a
copy of Its artzcles of tncorporatton and all amendments thereto, duly atahenucated by the
proper offiCIal haVIng custody 01 corporate records tn the state or country under whose laws It
IS incorporated

C 1/ the Commissum finds that such application complies WIth the requirements oj law, and
that all required fees have been paid, tt shall issue a certihcate of authority to transact
busmess tn this Commonwealth

§ 13 1-922 Amended certificate of authortty - A. A forezgn corporation authonsed to
transact bustness m this Commonwealth shall obtam an amended certmcate of authonty from
the Commissum If It changes.

1 Its corporate name,

2 The penod of Its duration; or

3 The state or country of zts mcorporation

B The requirements of § 131-921 for obtamzng an ongmol certzftcate of authortty apply to
obtammg an amended certijzetZte under this sectIon

C Whenever the artIcles of Incorporation of Q forezgn corporation authonzed to transact
busmess tn this Commonwealth are amended, wuhin thzrty days after the amendment becomes
effective" the forezgn corporanon shall fz1e wzth the Comnusszon a copy 01 such amendment duly
authentzcated by the proper officzal htlVUlg custody of corporate records tn the strite or country
under whose laws It IS Incorporated

§ 13 1-923. Effect of certlftcate 01 authonty -A A certz/zcate of authonty authonses the
foreign corporation to whzch It IS zssusd to transact busmess In thzs Commonweolth, subJect,
however, to the nght of thss Commonwetzlth to revoke the certlftcate as provzded In tJus
chapter

B A foreIgn corporation holdzng Q Wlizd certlftcate ot authonty shaD have no greater nghts
and pnvdeges than Q domestzc corporation. The certzjzctZte 0/ authonty shaD not be deemed to
authonze It to exercISe any 01 Its corporate powers or purposes thtlt Q forezgn corporation IS
forbzdden by law to exeretse tn thzs Commonwealth

C ThIS act does not authonze thzs Commonwealth to regulate the organlZtltzon or Internal
affaIrs 01 Q forelgn corporation tzuthonzed to transao: bu.smess In thzs Commonwealth.

§ 13 1-924 Corporate name of foreIgn corporation -A. No certzftcate of authoruy shaD be
issued to a foreign corporatton unless the corporate name 01 such corporation

1 Shall not conuun any word or phrase whIch tndtcates or Implzes that It IS organIZed for
the purpose of conductmg any busmess other than a busmess whzch It IS authonzed to conduct

2 Except as authorised by subsection B of this section, the name shaD be dzsttngutshable
upon the records of the Commisuon from

a The name of any corporation, whether ISSuing shares or nat ISSuing shares, extstmg
under the laws 01 this Commonwealth 07 authorized to transact business m this
Commonwealth.

b A name, the exclusive nght to whzch 1$, at the time, reserved or registered tn the
manner provided In §§ 13.1-631, 13 1-632, 13 1·830 or 13.1-831,

c The designated name adopted by a foreIgn corporauon, whether ISSuing or not ISSuIng
shares, because Its real name is unavauable .
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B. If the corporate name of a forezgn corporation does not satzs/y the requzrements 01
subsection A of thIS section, the foreign. corporation to obtam or mamtam tl certzfzcate 0/
authonty to transac: busmes« tn thss Commonwealth may use D deszgnDted name if Its reoJ
name l$ unQvazlable and It delivers to the Commission a copy of the resotuuon of Us board of
duectorst certrft,ed by Its secrettlry. adopting the designated name

C A foreign corpora.tlon may apply to the Commzsszon for authoTZZlltlon to use In ttus
CommonwetJith the name of another corporation; mcorporated or ezuthonzed to transtJct
busmess In tlus CommonweQ/th, that IS not dzstlngulShable upon Its records from the name
applied for The Commission shall authorise use of the name applzed lor if:

J The other entity consents to the use ZIZ wntmg and submits an undertakzng In form
S/ltzsfllCtory to the Commzsszon to change as name to a name that IS dzstznguzshable upon
the records of the Commzsszon from the name of the applymg corpoTtltlon, 07

2 The applIcant delIvers to the Commuszon Q certzfted copy of Q ft1U'l1 Judgment of a court
of competent /unsd,ctJon estabbshmg the applzcan.t~$ nght to use the name CZPP/led fOT m
thIS Commonwerllth

D 1/ Q forezgn corporatzon tluthonzed to transact busmess In tJus Commonwealth cJuznges
Its name to one thtlt does not 8t2tzs/y the requirements of tJus secbon., zt shall not transac:
buszness or tz/faus In tJus Commonwetllth under the changed name un.tzl It adopts Q name
stltrsfymg the requuements QI tJus section and obtains an tlI1Ifl1Ided certrftcate of tlUthonty under
§ 13./-922

§ 13.J-925 Regzstered office and regIStered agent 01 forezgn corportltzon.-A EDeb jorezgn
corportztlon tlUthonzed to trtznsact busmess In tJus Common1A1eQ/t/z sholl contmuous/y mamtam
In ttus Commonwealth:

1 A regzstered office which may be the same Q$ tmy 01 Its pltzces of busmess

2 A regIStered agent whzch sh.aJl be:

(l .A. resulent of tJus Commonwealth whose busmess address IS ldentzCtl1 WIth the regzstered
office~ tmd who IS an officer or dzrector of the corporation or tl member of the Vzrgzma
State lklr. or

b A professzo1lJl1 corporatIon regzstered under § 54-42.2, the busmes.s office of whIch IS
ldentrca/ wzth the regIStered office

B The sole duty of the regzstered agent IS to forwrmJ to the corporatzon at Its lost ItnOJAm
address any notice served on the regzstered agent

§ 13 1-926. Change of regzstered olftce or regzstered agent of lorezgn corporatzon-A. A
forezgn corporation authorzzed to tran.stlct busmess m tJus Commonwealth may change Its
regIStered offzce or regIStered agent by ftlzng WIth the Commzsszon a statement of change that
sets forth

J The name of the foreIgn corporation

2 The tUidress of Its current regzsteTed office

3. If tJ:.e current registered office IS to be changed, the address of the new registered office
(Including both (I) the post office address wzth street and number, if any. and (II) the name 01
the CIty or county tn whIch It IS to be located)

4. The name of Its current regzstered agent

5 1/ tts current regzstered agent is to be changed, the name of the new registered agent

G That after the change or changes are made, the corporauon shall be m compliance wzth
the requzrements of § 131·925



B A new statement shall forthwzth be filed by the corporation whenever zt changes Its
name or whenever Us registered agent dies, resigns or ceases to satzsfy the requirements 0/ §
131-925

C 11 a registered agent changes hIS bustness address to another place wtthm this
Commonwealth. he shall change the address of the regzstered office ot any corporation of which
he IS regzstered agent by ftlzng Q statement as required above except that it need be signed
only by the regzstered agent and shJZll recue that a copy 01 the statement has been mailed to
the corporation

§ 13 1-927 Reszgnatlon of registered agent of foreign corporation -..4. The registered agent of
Q foreIgn corporation may resign hss agency appointment by szgnmg and filzng With the
Commusson hzs statement 01 restgnatum accompanied by his oerttitcatton that he has maiied a
copy thereof to the pnnctpa: offzce 01 the corporation by certzjied mad The statement of
reSignation may mciude a statement that the registered office IS also dtsconttnued

B The Dgency appozntment IS terminated, and the regIStered office dsscontmued If so
proVIded, on the thIrtY-first day after the date on whIch the statement was ftled.

§ 13 1-928. Servlce of process on forezgn corporation -A The regzstered agent 0/ a forezgn
corportlbon Quthonzed to transact busmess in this Commonwealth shall be an agent of such
corporatIOn upon whom any process, nonce, order or demand requzred or permitted by law to
be served upon the corpoTfJtJon may be served The regIStered agent may, by Q written
Instrument acknowledged before Q notary publIC, deszgnate Q person or persons In the registered
tlCent~s office upon whom any such process, notice or demand may be served

B The clerk of the COllUlUSSlon shtlII also be an agent of the corporatzon upon whom may
be served any process, nouce, order or demand except one zssued by the Commissum Servzce
mDy be made on the clerk or any of hzs staff at his Dffice He shtlII forthwzth cause It to be
sent by regzstered or certifted mazl addressed to the corporation ilt Its regzstered office and keep
a record thereof. Any process, notice, order or demand issued by the Commissum shJZll be
served by bemg ma1led by the clerk of the Commissum "7 any of his staff by regzstered or
certzjied maD addressed to the COrpoTQtJOn at Its regzstered office. In case at wzthdrawtJ! from
tIus Commonwealth, the mczdmg sIuz/l be to the address shown m the statement of wzthdrawal

C Nothing herem contamed shGll lllfUt or affect the nght to serve any process, notice,
order or demand, reqUIred or permuted by law to be served upon a corporation tn any other
manner now or hereafter permztted by law

§ 13.1-929 WIthdrawal of foreIgn corporation - A A forezgn corporation authorised to
trtlnstlct busmess m tius Commonwealth may not Withdraw from thts CommonweQ/th untzl tt
obtams a ce1'tlftcate of Wl.thdrawal from the Commissum.

B A foreIgn corpoTatzon authonzed to transact busmess m this CommonweQ/th may apply
to the Commission for a certzftcate of WIthdrawal The applIcation shall be on forms prescribed
and furmshed by the Commisston and shall set forth

J The name 0/ the forezgn corporation and the name of the state or country under whose
laws It IS zncorporated

2 That the foreign corporation ts not transacting bustness m this Commonwealth and that
It

surrenders tts authonty to transact busmess tn this Commonwealth

3 That -the foreign. corporation revokes the authority of Its registered agent to accept
service on tts behalf and appomts the clerk of the Commission as zts agent fOT service oj
process In any proceedzng based on Q cause of actton ansmg dunng the time It was
authonzed to transact busmess tn this Commonwealth

4 A mazllng address to which the clerk may mad a copy of any process served on him
under parograph 3 of this subsection
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5 A commitment to notify In the future the clerk of the Commzsszon 0/ any change tn the
address of the corporation

C The Commission shall not allow any forezgn corporation to WIthdraw from the
Commonwealth unless such corporation fues wtth the Commission a oertmcate of the State Tax
Commissioner that it has filed a return and paid or made provtston for the payment of aU state
taxes or other charges on account of its Income from sources wtthm this Commonwealth dUrIng
the port 01 the taxable year and any previous period when the corporation may have had
income from sources wtthm this Commonwealth In such case the corporation may ftIe returns
and pay taxes before they would otherwise be due .

D II the Commissum ftnds that the appltcatton complies wzth the requirements of law and
that aU required fees have been paid, It shall issue a certificate of wzthdrawal

E Before any lorelgn corporation authonzed to transact busmess tn this Commonwealth
terminates Its corporate existence, It shaU jzle wzth the Commission an application jor
wzthdrawal Whether or not such applzcatlon IS fzled, the termmatton of corporate existence of
such jOTezgn corporation shall not tQke aWtZy or tmpatr any remedy Qvazlab/e agamst such
corporauon lor tmy nght or clazm erzstzng OT any babzllty Incurred pnor to such termmatton.
Any such actlon Dr proceedIng agamst such forezgn corporation may be defended by such
corporation In Its corporate name The members, directors and officers shaD have power to take
such corporQte or other actton as shall be tlfJproPTUlte to protect such remedy, nght or clazm.
The nght 01 Q forezgn corporation that has termznated Its corporate exsstence to mstuute and
mamtam tn Its corporate name acuons, suus or proceedmgs In the courts of this
Commonwealth shall be governed by the law of the state of Its mcorporauon

F Servzce of process on the cierk of the Comm:tSSl.on IS servzce of process on a forezgn
corporatzon that has WIthdrawn pursutlnt to thts secbon Upon receipt of process, the clerk
shall mad, by regzstered or certzfzed mail, Q copy 01 the process to the foreIgn corporation at
the mtlllzng address set forth In zts applzcatlon for wzthdnzwtll

§ 13 1-930 Automauc revocation 01 certzfzeate of ~uthonty-lfany forezgn corporation fazls
on two successzve annual dates to ft/e the annual report requzred by tlus chapter Dr to pay the
annual regzstratzon fee required by law, the Commzsszon shtz/l mad notice to It of tmpendtng
revocation of Its certificate of authonty to transact busmess In tIus Commonwealth Whether or
not such notice IS mtltled, " the corporatzon fails before June 1 after the second such annual
date to file the annual report or to pay the annual regIStration fees; together WIth a penalty of
five percent 01 the regzstrabon fees and mterest at the annual rate of sa percent on the total
amount 01 any reglStrtztlon lees assessed, such foreIgn corporation shall thereupon automatlcaUy
cease to be authonzed to transact busmess tn thzs Commonwealth and Its certifzcate 01
authonty shtlll be automatzcaDy TevokLdl as of June 1

§ 13 1-931 RevocatIon of certtjzctlte of authonty by Commtsston -.4 The certrfzCllte 0/
authonty to transac: busmess tn tIus Commonwetl1th of any forezgn corporation may be
revoked by order of the Commissum when It finds that the corporation-

1 Has contmued to exceed the authonty conferred upon It by law,

2 Has lazIed to matntam a regzstered office or a regzstered agent tn this Commonwealth as
required by law, or

3 Has lazied to ftle any document required by this Act to be filed wzth the Commissum

B Before entenng any such order the Commission shall ISSUe a rule agamst the corporation
gIVing zt an opportunity to be heard and show cause why such an order should not be entered
The Commzsslon may issue the rule on Its own motion or on motion of the Attorney General

C The authority 01 Q foreign corporation to transact busmess In this Commonwealth ceases
on the date shown on the certificate revokzng Its certiftcaze 0/ authority

D The Commissum's revocation 01 a foreIgn corporation's certificate of authonty appotnts
the clerk of the Commzsszon the foreIgn corporation's agent tOT service of process In any

149



proceeding based on Q cause of action anstng during the time the foreign corporation was
authonzed to transact business tn this Commonwealth Service of process on the clerk of the
Commissson under this subsection IS service on the forezgn corporation Upon receipt of process,
the clerk of the Commissum shall mad a copy of the process to the secretary of the forezgn
corporation at Its pnnctpal office shown In Its most recent annual report or In any subsequent
commumcauon received from the corporation stating the current matlzng address of Its pnnczpa/
office. or, If none IS on ftle, tn tts applzcatlon fOT a certtftcate of authority

E Revocation of a foreIgn corporation's certtftcate of authority does not termmate the
authority of the registered agent of the corporation

Article 15

Records and Reports

§ 13 1-932 Corporate records -.4 A corporation shaD keep as permanent records minutes of
all meetmgs of Its members and board of directors, Q record v{ all actions taken by the
members or board 01 directors wzthout a meeting, and a record of all actions taken by a
committee of the board of directors In place of the board of directors on behtlIf of the
corporabon

B A corporanon shall mamtam tlppropnate accountzng records

C. A corporauon or Its agent shall mamiam Q record of l~ members, m Q form that
pemuts preparation of Q lzst of the names and addresses of all members, tn alphabetical order
by class, if any

D A corporabon shall maintain Its records In wntten form OT in another form capable of
conversion Into wntten form wuhm Q reasonable time.

E. A corporation shall keep a copy of the followzng records

1 Its articles or restated artides of Incorporabon and all amenr-rzents to them currently m
effect,

2 Its bylaws or resttzted bylaws and all amendments to them currently In effect,

3 ResolutIOns adopted by Its board 01 dtrectors creatzng one c - more classes of members,
and tzxzng their relatlve nghts. preferences, and Ismttattons;

4 The mtnutes of all members' meetings" and records of aJ! acuon taken by members
wuhout a meeting, for the past three years,

5 All written communications to members generaOy wuhm the past three years,

6 A lzst 01 the names and bustness addresses of Its current directors and officers, and

7 Its most recent annual report delivered to the Commissum under § 131..936

§ 13 1-933 Inspection 01 records by members-A SubJect to subsection C 01 § 13.1-934., a
member of a corporation IS entitled to Inspect and copy, dunng regular business hours at the
corporobon's pnnclpal office, any of the records of the corporation descnbed tn subsection E of
§ 131-932 If he glves the corporation wntten notice of tus demand at least five bustness days
before the date on which he wishes to Inspect and copy

B A member of Q corporation IS enuued to Inspect and copy, d: nng regulaT busmess hours
at a reasonable location speafted by the corporation, any of the toOowzng records of the
corporation if the member meets the requirements of subsection C of this section and gzves the
corporation written notice of his demand at least five business days before the date on whzch
he WIShes to Inspect and copy
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J Excerpts from minutes 01 any meetzng 01 the board of directors, records of any action of
Q committee of the board of directors whzle actzng tn place of the board of directors on
behalf of the corporauon. minutes of any meetzng of the members, and records of action
taken by the members OT board of directors without a meeting, to the extent not suinect to
tnspecuon under subsection A of thts section;

2 Accounttng records of the corporation, and

3 The record of members

C A member may Inspect and copy the records zdentlfied In subsection B of this section
only if

1 He has been a member for at least six months immediately preceding hts demand,

2 HIS demand IS made In good faIth and for a proper purpose,

J He describes 'WIth reasonable parttculanty his purpose and the records he desires to
mspect; and

4 The records QTe directly connected WIth his purpose

D The nght of Inspection granted by this section may not be abobshed or lzmlted by a
corportltlon's arbcles of mcorporatton or bylaws

E ThIS section does not affect

1 The nght of a member to Inspect records if the member IS In /ltzgtZtzon WIth the
C07pOTQtlon. to the same extent as tmy other litigant, Dr

2 The power 01 a court, Independently of this Act, to compel the production of corporate
records for exammatton

§ 13.1-934 Scope 01 mspectton nght-A A members agent or attorney has the same
mspeetton and copyzng nghts QS the member he represents

B The nght to copy records under § 13 1-933 mcludes, if reasonable, the nght to receive
COpIes made by photographzc or other means

C. The corpoTtlbon may impose Q reasontlble chtzrge, covenng the costs of labor and
mtltenQ/, fOT COpies of any documents p70vuled to the member The charge may not exceed the
estunD.ted cost 01 production or reproduction of the records

D. The corporation may comply WIth a members demand to mspect the record 01 members
under partlgraph 3 01 subsectzon B of § 13 )-933 by proVldmg hzm wzth a lISt of Its members
that was compzled no earuer than the date of the member's demand

§ 13.1-935 Court-ordered mspection -A 1/ Q corporation does not allow Q member who
compiles WIth subsectzon A of § 131-933 to Inspect and copy any records required by that
subsectIon to be avaz/able lor mspecuon, the circuit court In the CIty or county where the
corporatzon's pnnczpa/ office IS located, or, if none In thzs Commonwealth, where Its registered
office IS located, may summanly order Inspection and copyzng of the records demanded at the
corporation's expense upon applioatton of the member

B. If Q corporation does not within a reasonable time allow a member to mspect and copy
any other record. the member who complies wzth subsections Band C at § 131-933 may apply
to the CIrcuit court m the CIty or county where the corporation's pnnctpal office 1$ located, or,
If none tn this Commonwealth, where Its registered office IS located. for an order to permit
mspecuon and copymg 01 the records demanded The court shall dzspose of an appucauon
under this subsection on an expedited basts

C. If the court orders tnspectton and copyzng of the records demanded, zt may also order



the corporation to pay the member's costs, zncludzng reasonable counsel lees, mczsrred to obtain
the order If the member proves that the corporation refused mspecuon WIthout a reasonable
baszs lor doubt about the nght of the member to Inspect the records demanded

D. If the court orders Inspection and copyzng of the records demanded, It may impose
reasonable restnctions on the use or distribution of the records by the demanding member

§ 13 1-936 Annual report of domestic and foreign corporattons s-A Each domestic
corporation, and each foreign corporation authorised to transact business tn this
Commonwealth, shall file, WIthin the time prescribed by this chapter, an annual report setting
forth

1 The name of the corporation, the address of its prmctpal office and the state or country
under whose laws It IS Incorporated

2 The address of the regzstered office 01 the corporation In this Commonwealth (mcludmg
both (I) the post office address wzth street and number, if tl1Zy, and (u) the name of the
county or czty In which It IS located), and the name 01 Its registered agent In tius
Commonwealth at such address

3 The names and post office addresses 01 the directors and the prmczpa/ officers of the
corporauon

B The report shall be made on forms fumlShed by the Commisaon; and shall supply the
Informatzon as of the date of the report

C The annual report of a domestic or forezgn corporation shall be filed wzth the
Commissson between January J and March 1 of each year after the calendar year m whIch It
was mcorporated or Quthonzed to transact busmess tn this Commonwealth If the report
appears to be mcomplete or tnaccurate, the Commission shall return It for correction or
explanatIon Otherwzse the Commissum shall ftLe It tn the cIerk's office

Artzcle 16

Transuton PrOVISIons

§ 13.1-937 ApplicatIon to eXISting corporatzons.-Unless otherwzse provzded, the provtstons of
thzs chapter shall apply to aD domestic and forezgn corporauons exzstmg at the time thzs
cluzpter takes effect and thezr members The charter of every corporation heretofore or hereafter
orgtll'UZed In thss Commonwealth shall be subJect to the provisions of tJus chapter In the case
01 foreIgn corporations, the certificate of Quthonty to transact busmess In thzs Commonwealth
ISSUed by the CommlSSlon under any prior act of this Commonwealth shall contmue In effect
subJect to the provueons hereof.

§ 13.1-938. Apphcatlon to certain SOCUll, patnotia and benevolent socteues mcorporated
before year 1900, reports by such socletzes-The charter of every soaal, patnotzc and benevolent
SOCIety mcorporated by an act of the General Assembly of Vlrgznw pnor to the year 1900 fOT

the purpose of perpetuating the memory 01 men tn the mwtary, naval and czVll service 01 the
Colomes and of the Contmental Congress shall be deemed to have remained, and to be, tn full
force and effect notwIthstandIng the provtstons 01 § 13.1-937 or QlZY other statute enacted after
January J, 1950, or regultztlon pursuant thereto requmng the filzng of any report or reports
WIth the Commtssum AlI such reports which under such statutes should have been so jzied
shall be ftled wzth the Commissum on or before August 1, 1986 Such corporation hereafter shaD
be deemed to-hold Its charter subtec: to the provtsums ot the Constuuuon 01 Vtrgtma now tn
effect, and the laws passed In pursuance thereof

§ 13 1-939 Savzng provuuon -A Except as provided tn subsection B of tius section, the
repeal of Q statute by this Act does not affect

1 The operation of the statute or any action taken under It before Its repeal,
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2 Any rattitcatton, nght, remedy, prtvtlege, oblIgatIon or lzabzIity acqutred, accrued, or
incurred under the statute before Its repeal,

J Any vlolatzon of the statute, or any penalty, forfeiture or purushmen; mcurred because of
the 1ll01atlon, before Its repeal,

4 Any proceedzng commenced, or reorgamsatum or dISSOlution Quthorzzed by the board of
d,rectors, Wider the statute before zts repeal, and the proceedmg, reorganzzatton or
dzssolutzon may be completed tn accordance wzth the statute as if it hod not been repealed

B II Q penalty or puntshment Imposed jor violation of a statute repealed. by thss .Act IS

reduced by thts Act, the penalty or punishment if not Q/ready zmposed shall be imposed tn
accordance With tms Act

§ 13 1-940 SeverabzJzty-lf any provtsum of this e/ZQpter or us appbctltzon to ony person or
circumstance IS held InvalId by a court of competent junsdicuon; the znvabdzty does not affect
other provtsums or applicatiOns 01 thzs chapter that can be gwen effect WIthout the Invabd
provzszDn or application, and to thss end the provuaons 01 the chapter are severable

§§ 13.1-94J through 13 1-980 reserved.

CHAPTER 11

INDUSTRIAL DEVELOPMENT CORPORATIONS

§ /31-981 How chapter czted-ThlS chapter shall be known and mo:y be ctted as the
uVlrgulia Industnal Development Corporation Act."

§ /3.1-982 Dejznzt101IS-As used m this chtlpter, unless Q dt/lerent metmzng IS requzred by
the context, the followmg words and phrases shall have the foOowmg meanmgs.

··Board of dtrectors" The board of director» of a corporatzon created under thzs chapter

··Commzsszon"· The State Corporatzon Commzsszon of VZrguutl.

(a) c·Corporatzon n A Vlrgzma tndustnal development corporatzon created under the
provzszons of ttus chtlpter

(b) ~·Fmo.nClQ/ znst,tut,on" Any bank, trust company, savzngs anti loan tzSSOCzatlon, zndustnlll
loan assoczczt,on or msurance company

"Loan ltma" For any member, the maximum amount permuted to be outstondmg at one
time on loans made by such member to Q corporation as determzned under the provisions 01
thIS chapter

(c) ccMember" Any ftnanaal msututton whIch shall undertake ·to lend money to a
corporation created under this chapter~ upon Its call and tn accordance wzth the pravtsums of
this chapter

§ 13 1-983 Incorporation -An tndustrtal development corporation may be incorporated In thzs
Commonwealth pursuant to the provisions 01 Article 3 (§ 13.1--618 et seq) of Chapter 9 of thzs
tztle, and all the provisions of Chapter 9 (§ 13.1-601 et seq) of this tztle not tn conthct wzth or
tnconsistent _With the provisions of this arttde shall apply to such corporation except as
hereinafter otherwise provuied The purpose clause of the artzcles 0; Incorporation shall recite
that the purposes for which the corporation IS formed are to stImulate and promote the
busmess prospenty and economic welfare 01 this Commonwealth and Its atuens; to encourage
and asszst through ftnanctai aid, advice, technical assistance and other appropnate means the
location 01 new businesses and mdustnes and the rehabzlztatlon, improvement and expansion 01
extstmg businesses and tndustnes throughout the Commonwealth; and In furtherance 01 such
purposes, to cooperate with the Vtrgtma Department of Economic Development tmtf wzth other



orsanuauons, ;:Jubl!c end private

§ 13 1-984 Corporate name -Every corporation created under thzs chapter shall have as part
01 us corporate name or title the words "Industnal Development "

§ 13 1-985 Governor to approve articles of tncorporatton -The articles of mcorporatton shall
not be ISSued by the Commzsszon unless approved by the Governor In wnttng Such approval
shall not be gtven by the Governor unttl he first shaD have sought the advice of the Director of
the Department of Economzc Development

§ 13.1-986 How funds may be denved -A corporation created under this chapter may denve
funds from the sale of its shares and debentures, from loans from us members on the terms
and condmons set forth In this chapter, from any other ftnanctal tnstttutton or person and from
any agency establzshed by the federal government or the Commonwealth of Vtrgtrua

§ 13.1-987 Restncttons on powers of corporation -The powers of a corporation shaD be
subJect to the !oUowzng restncttons

1 It shaD. not approve any appltcatton for a loan unttl the applIcant shaD have shown that
he has applIed to a finanCial tnstuutton that could lawfully lend the amount of money $Ought
and that the fmancial tnstttuiton has refused zn wntzng to make the requested loan

2 It shaIl not incur any secondary IlabzIzty for the debts of others~ but may assume primary
liabilIty therefor

3 It shall not gzve security for any loan made to It unless aD loans to tt are secured
ratably tn proportion to unpazd balances due, except that It may gzve secunty or pnonty on
loans made to zt by any federal agency or mstrumentalzty or by any agency or InstrumentalIty
01 the Commonwealth of Vlrgzn.la WIthout securmg aD loans made to It..

§ 13.1-988. Acquzsztlon, transfer, etc, oj secunties and shares of corporation ­
Notwlthstandlng tmy other provmon of law, any person, corporation; mcludmg a publtc service
corporabon, fmanatzl mstztutlon or razlroad may acquire, hold, sell, asstgTl.? trtlnS/er, mortgage,
pledge or otherwise dzspose of any bonds, notes, debentures, secunues Dr other evidences of
mdebtedness, OT the shares of Capital stock of Q corporation created hereunder, provzded that
the amount of capzttzl stock which may be Ilcquzred by any member of such corporation shaD
not exceed ten percent of the loan lzmzt of such member

§ 13.1-989 Membershzp tn corporatton, loans from members-A Any juumctQ/ mauuuon IS

authonzed to become a member of a corporation by makzng applzCfltzon to the botzrd of
duectors on such form and tn such manner as the board 01 dzrectors mtly requzre and
membersJup shaD become effective upon acceptance 01 such applIcation by the board.
Membershzp shaO be for the duration of the corporation, provzded, however, that upon wntten
notice gzven to the corporation two years in advance, a member may WIthdraw from
membershIp at the expiration date of such notice and shaD not thereafter be obligated to make
any loans to the corporation

B Each member shaD make loans to the corporation as and when caDed upon by It to do
so Such loans shaD be made upon terms and COnditIOns as shall be approved from time to
ttme by the board of directors, subject to the followzng condtttons

J All loans shaD be evtdenced by transferable instruments of the corporatzon and shaD bear
mterest at a rate of not less than one half 01 one percent tn excess ot the rate of mterest
determined by the board of directors to be prevalent commercial bankzng prime or base rate on
unsecured commercial loans as 01 the date 01 the loan

2 1/ expressly provtded m such cali; the loan may provtde lor a rate of tnterest whzch
fluctuates WIth the prime or base rate from ttme to time and which would be subject during
the lIfe of the loan to adrustmeni as of each interest penod commencing after the next Interest
payment date

3 All loan limits shaD be estabhshed at the $1000 amount nearest to the amount computed



ITl accordance wtth the provisions of this section

4 No loan pursuant to call under thzs eection to a development corporation shall be made
If tmmedtately thereafter the total amount of the obligations of the corporation would exceed
ten times the amount 01 Its outstan.dzng and unimpatred capztal stock, Its earned and
unznzplllred surplus establIShed pursuant to § J3.1-994 and tuzy Indebtedness expressly
subordinated to loons made pursuant to etzIJ under thzs sectzon

5 The total amount outstanding at anyone time on loans to a development corporation
made by any member shall not exceed the followzng limit, to be determined as of the time such
member becomes Q member, on the basts of figures contained In the most recent year-end
statement furnIShed by such member to state or federal supervisory authonues, as the case
may be two percent of the capztal and permanent surplus of banks and trust companies;
one-half of one percent of the total outstandmg loans made by a savmgs and loan assoctatum,
or 1250.,000, whzchever IS less, one percent of the total outstandzng loans made by an rndustnal
loan company, one percent of the capital and untzsslgned surplus 01 stock msurance companies,
except fire Insurance compames; one percent of the WltlSSlgned surplus of mutual insurance
companies, except fire msurance companies, one-tenth of one percent of the assets of ftre
insurance companies

6 All loan hmzts shall be recomputed as of the Januory J of each even-numbered year, but
no member's loan hmzt shall be mcreased as the result 01 such recomputation WIthout the
consent of such member

7 Each CQ/l fOT loans made by the corporation shall be prorated among the members of the
corporation m substlzntzDlIy the same proportzon that the adJusted loan lzmzt of each member
bears to the aggregate of the ad,uJed loem lumts of Q// members The 4·adJusted loan lund" of
Q member shall be the amount of such mernJJers loan hmzt, reduced by the btllance of
outstandrng loans made by such member to the corporation and the Investment of such
member In capztal stock of the corporation at the time of such. call

8 A member of Q corporation created under thzs chapter shall not be a member of more
than one such corporation

§ 13 1-990 Shares and shareholders -Each share of common stock 01 Q corporation shall
have Q par value of 1100, and shall be ISSUed for cash.

Etzch shareholder shall be entitled to one vote, m person or by prox»; fOT each share of
capztal stock held~ and each member shall be tmtztled to one vote, In person or by proxy, for
each 11000 of the authonzed loan Itmtt of such member as detemuned under § 13 1-989

The nghts gzven by Chtzpter 9 (§ 13.1-601 et seq.) of tIus tztJe to shareholders to attend
meetzngs and to receive notice thereof and to exercise votmg nghts shall apply to members as
well as to shareholders of Q corporatton created hereunder The votmg nghts of the members
shall be the same as if they were a separllte class of shareholders and shareholders and
members shall In all cases vote separately by classes A quorum at Q meetmg shall requzre the
presence m person or by proxy of tl 1'IZO.J0Tlty 01 the holders 01 the votmg nghts of each class

§ 13 1-991 Directors-The business and affazrs of a corporation shQ/J be Conducted by a
board 01 directors The number of dzrectors shall be a multzple of three Two-thzrds of the
directors shall be elected by the members and one-third shall be elected by the shareholders
Any vacancy tn the office of a director elected by the members may be ftlled by the directors
elected by the members and any vacancy tn the office of director elected by the shareholders
may be t,JJed by the directors elected by the shareholders The shareholders and members or the
directors may by bylaw provide that a quorum of the board of directors for the purpose 01
transaction of bustness shall COnsISt of Q stated number or percentage of the directors less than
a maronty of the number of directors fixed by the bylaws, but zn no event shall a quorum
consist of less than one-third of the number of directors so fixed

§ 131-992 Executive commzttee-The board of directors, by -0 resolution adopted by a
majority of the directors present and constttuttng Q quorum at any meeting. may designate five
or more directors to constitute an executive commzttee which, to the extent provided tn such
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resolution or the bylaws of the corporation, shaD have and may exercise aD the authonty of
the board of·directors except the authonty to approve an amendment to the articles of
mcorporation or Q plan of merger The executive commzttee speclficaDy shaD have the nght to
make calls upon the membership under § 131-989., unless expressly provzded to the contrary by
such resolutzon or bylaw Such committee shall have the power to ftO any vacancy occurnng tn
the board oj directors or tn the executive committee Such vacancy shaD be ftlled by the
afftrmattve vote of Q matonty 01 the rematnmg members of the executive committee. though
less than Q quorum of the committee. unless expressly provided to the contrary by such
resolution or bylaw

§ 13.1-993 Restrzctzons on amendments to artuues of incorporation No amendment to the
articles 0/ mcorporatton shaD be made which Increases the oblIgation of a member to make
loans to the corporation or whzch makes any change In the pnnczpa/ amount, Interest rate,
matUTZty date, or In the security or credit posuton of any outstondzng loan made by a member
to the corporatl.on or whIch affects the nght of a member to withdraw from membership or the
voting nghts 01 such member, wzthout the consent of each member who would be affected by
such amendment

§ 13 1-994 Earned surplus -Each year the corporation shall set apart as earned surplus not
Jess than ten percent of Its net eammgs for the precedmg ftscal year untzl such surplus shaD be
eqUQ/ tn value to one-half of the amount pald tn on the capital stock then outstandmg
Whenever the amount of surplus so establIShed shaD become impaired, It shaD be buzlt up
again to the requIred amount m the manner provzded for Its orzgznal accumulation

§ 13.1-995 Members to have nghts of shareholders -The nghL... gzven to shareholders under
the proVISIons 01 §§ 13.1-614, 13.1-624, 13.1-629, 13.1-742 and 13 1-7,4 shaD apply to members as
well tIS to shtlreholders of Q corporauon created hereunder

§ i3.1-996 Corporatzon not authonzed to receive money on .teposzt, deposzt of funds of
corporotzon.-No corporauon organzzed under the provtsions of th~ ~ter shaD at any time be
authonzed to recetve money on deposzt. The corporation shall nc depOSIt any of Its funds In

any banking mstitutlon unless such msututton has been desz::-"7lDted as a depOSItory by
.appropnate vote of the board of dzrectors 07 executive commzttee

§ 13.1-997 Books and records -A corporatzon shtJ/I keep, Z1l additzon to the books and
records requITed by § 13.1-770, Q record showmg the names and cddresses 01 Q/1 members of
the corporatIon and the current statu« of loans made by each to tt.~ corporauon Members shaD
have the sam« nghts WIth respect to such books and records as are gzven to shtlreho/ders by §
131-770

§ 13.1-998. CredIt of Commonwealth not pledged.-Under no circumstances IS the credzt 01
"the Commonwealth pledged herem.

§ 56-249 7 Certam duectoTS and officers of utlIzty to ftle sr"arehoIder tnformatton - The
dzrectors and ofjicers of any publIC ublzty as defuzed tn § 56-232 shaD ftle WIth the Commzsszon
a record of aD officers and dzrectorshzps and all sources of income In excess 01 S~OOO per year
ansmg from votzng secunues tn all other corporations whIch to the knowledge of the director
or officer furn.zshes fuel wah Q value In excess of 150,000 per year to the pub/IC utilzty Such
records for the past year shaD be filed or made current on or before september 1 of each year

2. That Chapter 1 of Title of 13 1 of the Code of VJIgUU.a, coasistmg of articles numbered 1
through 14, contalmng sections numbered 131-1 through 13.1-2009 and Chapter 2 of TItle 13 1 of
tbe Code of VIrg1DIa, coDSlSbng of articles numbered 1 through 11, contalmng seCtJODS numbered
13 1-201 through 13.1-300, are repealed

3 That thIS -aet mall become effecbve January 1, 1986
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APPENDIX 2

ComparatIve Tables



Tide 13.1

Steek CorporatioDs Act

Cbapter 9 Chapt:er 1

13 1·601 13 1-1

13 1-602 13.1-129

13 1-603 13 1-2

13 1-604 New

13 1-605 New

13 1-126

13 1 ..606 New

13 1-607 New

13 1·608 New

13 1·609 New

13 1-610 New

13 1·611 New

13 1-612 13.1-134

13 1·613 13 1·135

13 1-614 13.1-125

13 1-615 13 1-122

13 1-616 13 1·123

13.1-124 1

13 1·617 13 1-124



Chapter 9 Chapter 1

13 1-618 13 1-48

13 1-619 13 1-9

13 1-49

13 1-620 13 1·50

13 1-621 13 1·51

13 1-52

13 1-622 New

13 1-623 13 1-54

13 1-624 13 1·24

13 1-625 13 1-24 1

13 1-626 13 1-49

13 1-627 13 1-2 i

13 1-628 13 1-24 1

13 1-629 13 1·5

13 1 ..630 13 1-6

13 1 ..631 13 1-7

13 1-632 13 1-8

13 1-633 13 1-127

13 1-634 13 1-9

13 1-635 13 1·10

13 1-636 13 1-10 1

13 1-637 13 1-11



Chapter 9 Chapter 1

13 1-638 13.1-12

13 1-13

13 1-639 13 1-14

13 1-640 New

13 1-641 13 1-21

13 1-642 13 1-15

13 1-643 13 1-15

13 1-17

13.1-644 13.1-22

13 1-645 13 1-19

13 1·646 13.1-17

13 ·1-647 13 1·20

13 1·648 13.1-20

13 1-649 New

13 1-650 New

13 1-651 13.1-23

13 1·652 13.1-65

13.1-66

13 1-653 13.1-4

13.1-43

13 1-62

13 1-654 13 1-25

13 1-655 13 1-25

13 1-656 New

13 1-657 13 1-28

13 1-658 13 1-26
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Chapter 9 Chapter 1

13 1·659 13.1-27

13 1·660 13 1-29

13.1-661 13 1·30

13.1-662 13 1·32

13 1-663 13 1·32

13 1·664 New

13 1-665 13 1-32

13 1-666 13 1·31

13 1·661 New

13 1-668 13 1 ... 33

13 1·669 13 1·32

13 1-670 13 1·34

13 1·671 13 1·34

13 1-672 New

13 1-673 13 1·35

13.1-674 13 1·35

13.1-675 13.1-36

13 )-676 13 1·37

13.1-677 13. 1·36

13 1·678 13.1-37

13 1·679 New

13.1-680 13.1-42

13.1-S81 13 1·42

13.1-682 13 1·38

13.1-683 13 1·35



Chapter 9 Chapter 1

13 1·684 13 1-41

13 1·685 13 1·41 1

13 1·686 13 1-41

13 1-687 13 1·27

13 1.688 13 1·39

13 1-44

13 1-689 13 1-40

13 1-690 13 1-44

13 1-691 13.1-39.1

13 1·692 13.1-44

13 1·693 13 1-45

13.1·694 13 1-45

13 1-695 New

13 1-46

13 1·696 New

13 1-697 13 1 ..3 1

13 1-698 13 1-3 1

13 1·699 13 1·3 1

13 1·700 13.1-3 1

13 1-701 13.1- 3 1

13 1-702 13 1-3 1

13 1·703 13.1-3 1

13 1-704 13 1·3 1

13 1-705 13 1-55

13 1-706 New



Chapter 9 Chapter 1

13 1-707 13 1-19

13 1-56

13 1-708 13 1-57

13 1-709 13 1-56

13 1-710 13 1-58

13 1-59

13 1·711 New

13 1·712 13 1-61

13 1-713 13 1-60

13 1-714 13 1-24

13 1-715 New

13 1-716 13 1-68

13 1-717 13 1-69 1

13 1·718 13 1-70

13 1-719 13 1·76

13 1·720 13 1·72

13 1·73

13 1-721 13 1·74

13 .. 1-722 13 1-71

13 1-723 13 1-77

13 1-724 13 1-77

13 1-725 New

13.1-726 New
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Chapter 9 Cbap'ter 1

13.1-721 New

13 1-728 New

13 1-729 New

13.1-730 13.1-75

13.1-78

13 1-731 13 1-75

13.1-78

13 1-732 New

13 1·733 13.1-75

13 1-78

13 1·734 13.1-75

13.1-78

13 1·735 13.1-75

13.1-78

13 1-736 13.1-75

13 1-78

13 1·737 13.1-75

13.1-78

13 1·738 New

13 1-739 13.1-75

13.1-78

13 1-740 13.1·75

13 1·78

13 1-741 13.1-75

13 1-78



Chapter 9 Chap"ter 1

13 1·742 13 1·81

13 1-743 13 1-80

13 1-81

13 1-82

13 1·87

13 1-88

13.1·90

13 1·744 13 1·85

13.1-86

13 1-745 13.1-83

13 1-84

13 1·746 New

13 1·747 13.1-94

13 1·748 13.1-94

13.1-95

13.1-96

13 1-749 13.1-99

13 1-750 13.1-89

13 1·751 13.1-79

13 1·752 13.1-91

13.1-753 13.1-93

13.1-754 13.1-92

13 1·755 13.1·101

13.1-756 13.1-93.1

13.1-757 13.1·102

13 1·102 1



Chapter 9 Chap"ter 1

13 1·102 2

13 1·758 13 1·119

13 1·759 13.1-106

13 1-107

13 1·760 13 1-112

13 1-113

13 1-114

13 1·761 13 1-102

13 1-103

13 1-108

13 1-762 13 1-104

13 1-105

13.1-114

13 1-763 13.1-109

13.1-764 13 1-110

13 1-765 New

13 1-766 13.1-111

13.1-767 13 1-115

13.1-116

13 1-117

13 1-118

13 1-770 13 1-47

13 1-771 13 1-47

13 1·772 13 1-47

13 1-773 New

1/:!""J



Chapter 9 Chapter 1

13 1-774 13 1-47

13 1·775 13 1-120

13 1-121

13 1·776 13 1-156

13 1-777 13 1-157

'through

13 1-161

13 1-778 13 1-128

13 1·779 13 1-130

13 1-780 New



Chapter 1

13 1.1

13 1.2

13 1-2 1

13 1·3 1

13 1.4

13 1.5

13 1.6

13 1-6 1

13 1.7

13 1.8

13 1-9

13.1·10

13 .. 1-11

13 1-12

13.1-13

13 1-14

13.1-15

13 .. 1-17

13.1-18

13 .. 1-19

13.}-20

13 1-21

Chapter 9

13.1-601

13.1-603

13.1-627

13.1-696

through

13.1·704

13 1-653

13.1-629

13.1-630

Repealed

13.1-631

13.1-632

13.1-634

13.1-635

13.1-637

13.1-638

13.1-638

13.1-S39

13.1-642

13.1-643

13.1-643

Repealed

13.1-645

13.1-707

13.1-647

13 1·648

13 1-641

lRQ



Chapter 1 Cbap'ter 9

13 1-22 13 1-644

13 1·23 13.1-651

13. 1-24 13.1-624

13 1-714

13.1-24 1 13 1-625

13 1·25 13 1-654

13.1-655

13 1-26 13.1-658

13 1·27 13.1-659

13 1-687

13.1-28 13.1-657

13.1-29 13.1-660

13 1-30 13.1-661

13 1-31 13.1-666

13.1-32 13.1-662

13.1-663

13 1-665

13 1-669

13.1-33 13.1-668

13.1-34 13.1-670

13.1-671

13 1·35 13.1-673

13.1-674

13.1-683

13 1-36 13.1-675

13 1·677

13.1-37 13.1-676
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Chapter 1 Chapter 9

13.1-678

13 1-38 13.1-682

13 1·39 13.1-688

13 1·39 1 13.1-691

13 1·40 13 1-689

13 1·41 13.1-684

13.1-686

13 1-41 1 13.1-685

13 1-42 13.1-680

13.1-681

13 1-43 13 1-653

13 1-44 13 .. 1-688

13 1-690

13.1-692

13 1-45 13 1-693

13.1-694

13 1-46 13 1·695

13 1-47 13.1·770

13.1-771

13.1-772

13.1-774

13 1·48 13.1-618

13.1-49 13.1-626

13 1-50 13.1-620

13.1-51 13 1-621

13 1·52 13 1-621

13 1·54 13 1·623



Chapter 1 Chapter 9

13 I-55 13 1-705

13 1·56 13 1·707

13 1·57 13.1-708

13 1·58 13 1-710

13 1·59 13 1·710

13 1·60 13.1-713

13.1-61 13 1-712

13 1·62 13.1-653

13 1-63 Repealed

13.1-64 Repealed

13.1-65 13.1-652

13.1-66 13 1 ..652

13.1-67 Repealed

13.1-68 13 1-716

13.1-69 Repealed

13.1-69.1 13 1-717

13.1-70 13 1-718

13.1-71 13.1-722

13.1-72 13 1-720

13 1·73 13.1-720

13 1-74 13.1-721

13 1·75 13.1-730

13.1-731

13.1-733

13 1-734

13 1-735

13 1-736



Chapter 1 Chapter 9

13.1-737

13.1 ... 739

13 1 ... 740

13 1-741

13 1·16 13.1-719

13 1-76 1 Repealed

13.1-77 13.1-723

13.1-724

13.1-78 13.1·730

13.1-731

13.1-733

13.1-734

13.1-735

13.1-736

13.1-737

13.1-739

13.1-740

13.1-741

13 1·79 13.1-751

13 1-80 13.1-743

13 1-81 13.1-742

13.1-743

13 1-82 13.1-143

13 1-83 13.1-745

13 1·84 13.1-745

13 1-85 13.1-744

13 1-86 13.1-744



Chapter 1 Chap-rer 9

13 1.87 13 1-743

13 1.88 13 1-743

13 1-89 13 1·750

13 1-90 13 1-743

13 1·91 13 1·752

13.1-92 13 1·754

13 1.93 13.1-753

13.1-93.1 13 1-756

13.1-94 13.1-747

13 1·748

13.1-95 13 1-748

13 1·96 13.1-748

13.1-97 Repealed

13.1-98 Repealed

13.1 ..99 13.1-749

13 1-100 Repealed

13.1-101 13.1-755

13 1-102 13.1·757

13.1-761

13.1-102 1 13.1-757

13 1-102.2 13.1-757

13.1-103 13 1-761

13 1-104 13.1-762

13.1-105 13.1-762

13 1-106 13 1-759

13.1-107 13.1-759

13 1-108 13 1-761



Chapter 1 Chap"ter 9

13.1-109 13 1·763

13.1-110 13 1·764

13.1-111 13 1-766

13 1-112 13 1·760

13 1·113 13.1·760

13.1-114 13 1·762

13 1-115 13 1·767

13 1-115.1 13 1·767

13.1-116 13.1-767

13 1-117 13 1-767

13 1-118 13.1-767

13 1-119 13.1-758

13.1-120 13.1-775

13.1-121 13.1-775

13 1-122 13 1-615

13.1-123 13 1-616

13.1-124 13 1-617

13 .. 1-124.1 13.1-616

13.1-125 13.1-614

13.1-126 13.1-605

13.1-127 13 1-633

13.1-128 13.1-778

13.1-129 13.1-602

13 1.130 13 1-779

13.1-132 Repealed

13 1-133 Repealed

1?~



Cbapter 1 Chapter 9

13 1-134 13 1-612

13.1-135 13 1-613

13 1-140 13.1-981

13 1-141 13.1-982

13 1-142 13 1·983

13 1-143 13.1-984

13 1-144 13.1-985

13 1-144.1 13.1-986

13 1-145 13.1-987

13 1-146 13.1-988

13 1-147 13.1-989

13.1-148 13.1-990

13.1-149 13.1-991

13.1-149 1 13.1-992

13.1-150 13.1-993

13.1-151 13.1-994

13.1-152 13.1-995

13.1-153 13.1-996

13 1-154 13.1-997

13.1-155 13.1-998

13 1-156 13.1-776

13 1-157 13.1-777

13 1-158 13.1-777

13 1-159 13.1-777

13.1-160 13 1·777

13.1-161 13.1-777



Title 13.1

NOD-stock Corporation Act

Cbapter 10 Chapter 2

13 1-801 13 .. 1-201

13 1·802 13 1-291

13 1·803 13.1-202

13 1·804 New

13 1-805 New

13 1-806 New

13 1·807 New

13 1·808 New

13 1·809 New

13 1·810 New

13 1·811 13.1-295

13 .. 1-812 13.1-296

13 1·813 13.1-287

13 1-814 13.1-229

13 1-815 13.1-284

13.1-816 13.1-285

13.1-286 1

13.1-817 13.1-286

13.1-S18 13.1·230

13 1·819 13.1-231

13 1-820 13.1-232

13.1-233

13.1-821 New



Cbap'ter 10 Chapter 2

13.1-822 13 1·234

13 1·823 13 1-212

13 1·824 13 1-212 1

13 1·825 13 1-204

13 1·826 13 1 ..204 1

13 1·827 New

13 1 ... 828 13 1·206

13 1 ... 829 13 1·207

13 1-830 13 1-207 1

13 1-831 13.1·207 2

13 1-832 13.1-289

13 1-833 13 1-208

13.1-834 13 1·209

13 1·835 13.1-209.1

13 1-836 13.1-210

13 1·837 13.1-211

13.1-838 13.1-213

13 1-839 13.1 ... 213

13.1·840 New

13.1-841 13.1-216

13 1-842 13 1·214

13 1-843 13.1-215

13 1-844 New



Chapter 10 C1Jap~er 2

13 1.845 New

13 1·846 13 1·217

13 1·847 New

13 1..848 New

13 1·849 13 1-219

13 1·850 New

13 1·851 13 1·218

13 1·852 13 1-221

13 1·853 13 1-220

13 1-854 13.1-220

13 1-855 13 1-220

13.1-856 New

13.1-S57 13 1-221

13.1-858 13.1-221

13 1-859 New

13 1-860 13.1-221

13 1-861 13.1-221

13.1-862 13 1-222

13 1-863 New

13 1-864 13.1-225

13. 1-865 New

13 1-866 New

13 1-867 New

13 1-868 13 1-223

13.1-869 13 1-224

13 1-870 New

179



Chapter 10 Chapter 2

13 1.871 13 .. 1-223

13 1.872 13 1-226

13 1·873 New

13 1-874 13.1-1-227

13 1 ..875 New

13 1·876 13.1-205 1

13 1-877 13.1-205 1

13 1-878 13.1-205.1

13 1·879 13.1-205.1

13 .. 1-880 13.1-205 .. 1

13.1-881 13.1-205.1

13.1-882 13.1-205.1

13.1-883 13 1-205.1

13 1-884 13.1-235

13 .. 1-885 13 1-236

13.1-886 13.1-236

13.1-887 New

13.1-888 13 .. 1-237

13.1-238

13.1-889 New

13 1·890 New

13 1-891 13.1-239

13 .. 1-892 New

13.1-893 New



Chapter 10 Chapter 2

13.1-894 13.}-240

13.1-895 13 1-242

13 1-896 13 1-243

13 1·244

13 1-897 13.1-245

13 1-898 13.1-242.1

13 1-899 13.1-246

13 1·900 13.1-246

13 1-901 13.1-246.1

13.1·902 13.1·248

13.1-903 13.1-248

13 1-904 13.1-252

13.1-253

13 1-905 13 1-251

13 1·906 New

13 1·907 13 .. 1-249

13.1-250

13 1-908 New

13 1-909 13 1-257

13.1-260

13.1-261

13 1-910 13.1-258

13.1-259

13 1-911 13.1-262

13 1-263



Chapter 10 Chapter 2

13 1-912 New

13 1·913 New

13 1·914 13.1-254

13 1·915 13 1-256

13 1·916 13.1-255

13 1·917 13 1-264

13 1·918 13 1·256 1

13 1·919 13 1-265

13 1·265 1

13 1·265 2

13 1-920 13 1·281

13 1-921 13.1-269

13.1-270

13 1-922 13.1-275

13.1-276

13.1-277

13.1-923 13 1-266

13.1-271

13.1-924 13 1-267

13 1-268

13.1-277

13 1-925 13 1-272

13 1-926 13 1-273

13 1-927 New

13 1-928 13 1-274

13 1-929 13 1·278
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Cbapter 10 Cbapt:er 2

13 1-278.1

13 1·930 13.1-279

13 1·931 13.1·280

13 1·932 13 1-228

13 1·933 New

13 1-934 New

13 1·935 New

13 1·936 13.1-282

13.1-283

13.1-937 13.1-290

13 1·938 13.1-290 1

13 1-939 New

13.1-292

13 1-940 New



Chapter 2 Chap"ter 10

13 1·201 13 1-801

13 1·202 13 1·803

13 1·203 13 1·937

13 1·204 13 1-825

13 }·204 1 13 1-826

13 1·205 1 13 1·876

through

13.1-883

13.1-206 13 1·828

13 1-207 13 1·829

13 1·207 1 13 1·830

13 1·207 2 13 1·831

13 1·208 13 1·833

13 1-209 13 1·834

13 1-210 13.1-836

13 1-211 13 1-837

13 1-212 13 1-823

13 1-212 1 13.1-824

13 1-213 13.1-838

13.1-S39

13 1·214 13 1·842

13 1·215 13.1-843

13 1-216 13 1-841

13 1·217 13.1-846

13.1-218 13 1-851

13 1-219 13 1-849

13 1-220 13 1-853



Chapter 2 Cbapter 10

13 1-854

13 1-855

13 1·221 13 1-852

13 1-857

13 1-858

13.1-860

13 1-861

13 1-222 13 1-862

13 1-223 13.1-868

13 1-871

13 1-224 13.1-869

13 1-225 13 1-864

13 1·226 13 1-872

13 1-227 13 1-874

13 1-228 13 1·932

13 1-229 13 1-814

13 1-230 13.1-818

13 1-231 13 1-819

13 1·232 13 1·820

13 1·233 13 1·820

13 1·234 13.1-822

13 1-235 13.1-884

13 1·236 13 1·885

13 1-886

13 1-237 13 1·888

13 1-238 13 1·888

13 1·239 13 1·891



Chapter 2 Chapter 10

13 1·240 13. 1-894

13 1·241 Repealed

13 1·242 13.1-895

13 1· 242 1 13 1-898

13 1·243 13 1 ..896

13 1-244 13 1-896

13 1·245 13.1-897

13 }·246 13 1-899

13.1-900

13 1·246 1 13 1-901

13 1·248 13.1-902

13.1-903

13 1-249 13 .. 1-907

13 1·250 13.1-907

13 1·251 13 1·905

13 1-252 13 1-904

13 1·253 13 1-904

13 1·254 13 1-914

13 1-255 13 1-916

13 1-256 13 1 ..915

13 1-256 1 13 1-918

13 1-257 13.1-909

13 1-258 13 1-910

13 1-259 13 1·910

13 1-260 13.1-909

13 1-261 13 1·909

13 1-262 13 1-911



Chapter 2 Cbap-ter 10

13.1-263 13.1-911

13 1·264 13.1-917

13 1·265 13 1-919

13 1·265 1 13 1-919

13 1·265 2 13 1-919

13 1·266 13 1-923

13 1-267 13.1-924

13 1·268 13.1-924

13.1-269 13 1-921

13 1-270 13.1-921

13 1-271 13.1-923

13.1-272 13.1-925

13.1-273 13.1-926

13.1-274 13.1-928

13.1-275 13.1-922

13.1-276 13.1-922

13 1-277 13 1-922

13 1-924

13 1·278 13.1-929

13 1-278 1 13 1-929

13 1-279 13.1-930

13 .. 1-280 13.1-931

13 1-281 13.1-920

13 1-282 13.1-936

13.1-283 13 1-936

13.1-284 13.1 ·815

13 1-285 13 1-816



Chapter 2 Chapt:er 10

13 1-286 13 1-817

13.1-286 1 13 1·816

13 1·287 13.1-813

13 1·288 13.1-805

13 1-289 13.1-832

13 1-290 13 1·937

13 1-290 1 13.1-937

13 1·291 13.1·802

13.1-292 13.1-939

13 1-294 Repealed

13 1·295 13 1-811

13 1-296 13.1-812



Title 13.1

Industrial Development CorporatioDS

Artlcle 13

Cbapter 11 Cbap1:er 1

13 1-981 13 1-140

13.1-982 13 1-141

13.1-983 13 1-142

13.1-984 13 1-143

13 .. 1-985 13 1-144

13.1-986 13 1-144.1

13.1-987 13 1-145

13 1-988 13 1-146

13.1-989 13 1-147

13 1-990 13 1-148

13.1-991 13 1-149

13.1-992 13 1-149 1

13.1-993 13 1-150

13.1-994 13 1-151

13.1-995 13 1-152

13.1-996 13 1-153

13.1-997 13.1-154

13.1-998 13 1-155
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DIJ4/85 Cramme el/5/85 cdh

SENATE BIU NO............. BOUSE BILL NO......._
A BILL to amend and reenact §§ 58.1·2801 through 58.1·2805~ 58.1·2808 and 58.1·2809 of the Code

of Vlrg1D18 and to repeal §§ 58.1·2800 and 58.1-2812 of the Code of Vlrguna., re1atmg to stock
corporatioDS' charter, entrance and annual reglStratJoD fees and annual fraDduSe taxes.

Be It enacted by the General Assembly of Vlrgm.Ia

1 That §§ 58.1·2801 through 58 1-2805, 58 1·2808 and 58.1-2809 of the Code of Vupna are
amended. and reenacted as follows

§ 581·2801 Charter fees of domestic corporanons -Every domestic eorporatloD et8eF aea
!Nell- as ere .Menlted tit i &8.1 3889 , upon the grantIng of Its charter, shall pay a fee mto the
state treasury to be ascertamed and fIxed as fonows

J:eF a e8Bl,&IlY wIlese mS'lHBlIIB atHBef'Be4 eepltel steeIi IS 1&9,988 _ less - Ai;

J:eF a eempHY WIlese RlIEE8Bl all.sAHel .'1&&1 steeIi 15 &¥eF $19,089 8BfI lesS aea
S3,889,899 • _ IeF eaM~ SF ReBeR aePee';

lief a e8IBP8BY wIlese me'IHB8IB ••"sneed .'ltel steeIi IS $3,988,999 -= IB8Fe -~ aa4

For any corporatzon whose number of authonzed shares IS lOOpOOO shares or less - 125,

For any corporatIon whose number of authonzed shDres IS more than 100,000 shares and
not more than l~OOOllooo sluzres 130 for each 4O~OOO shares or frtzctzon thereof In excess of
JOO~OOO sJuzres,

For any corporatIOn whose number 01 authonzed shares IS more thtm 1,000,000 shares -
Sl.200~ and .

For e eemlNYlY any corporatum mcorporated under the Vuguua NoDStock Corporation Act •
SSO

§ 58.1-2802 Entrance fees for foreIgn corporatloDS.-Every foreIgn corporation, when It
obtaiDs from the State Corporatlon CommJSSlOD a certmcate of autllonty to do busmess m tbJs
Commonwealth, sball pay an entrance fee mto the state treasury to be ascertamed and fixed as
follows

lieF a eelB,_y wIlese mermlHB eaplt8l sleeIf ..

*= SiQ,QQQ • less - ..

3: 9¥eF 1&9,999 1& &eeSS 51,999,999 • JY9 IeF eeeIt~ 8F _eBsa tBeFe8t,

3: 9¥eF 11,899,888 8M lit &eeSS eI SI9,999,999 • 12,999;

4: 9¥eF $19,999,999 aH .. 1& eReSS eI $29,099,999 - $2,599,

5: 9¥eF 129,999,999 aH Bet tit eIlees& eI 539,999,999 - 13,999,

~ 9veF 139,999,989 aH Bel lit &eeSS fi 149,999,999 - 13,&99,

+: 9veF 140,890,999 aB6 Bet 1& eeess • $59,999,999 - $4;009;

'S: Q¥ep 1&9,989,999 &B8 eM t& eeess eI 5&9,999,999 - $4;i99;

9: Q¥ep AQ,999,8Q9 &B8 .. m &eeSS eI $;9,999,999 -~

~ Q¥ep S79~899,Q99 8B6 Bet m eHeSS eI 189,999,999 - $i;i8Q;

l-I-: 9¥& 189,999,999 eH Bet te eeess e! 599,999,989 -~

a Q¥ep 199,999,999 - 119,999, aae
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For any corporation whose number 01 authorized shares ts 50,000 shares or less - $6{},

For any corporation whose number at authonzed shares IS more than 50,000 shares and not
more than 1,000,000 shares - $60 pius an additional sum of $30 lor each 10,000 shares or
fractzon thereof In excess of 50,000 shares,

For any corpomtzon whose number of authonzed shares IS more than 1,000,000 shares ­
$5,000, and

~ PeFe. eerpef8&ees Any forezgn corporation WithOut caPItal stock shall pay $100 only
for such certificate of authonty to conduct Its affaus In this CommoDwealth.

I'eF tile paflllse eI ais seeBea tIte &lR8t:IBt 4& WIHe& tile eSBlJI8&Y IS elltBeFlle8 Ity ate teRII!
eJ Its ellefler le lBee&ge __,Hal steel£. sBeIllte eSB5ltlel"ed Its meBBlIIIB ea'ltel steelE-

§ 58.1-2803 Cbarter or entrance fees on changes m authonzed mamnum caPital stock..­
'Whenever by arbcles of amendment or artlcles of merger, the msriBltIIB 811t1aeFl2ed e&'ltel ....
number 01 authonzed shares of any domesbc or foreign corporation or of the SUrvlVlDg
corporation IS mcreased, the cbarter or entraDce fee to be cbarged sbaU be an amount equal to
the cl1fterence between the amount already paid as a cbarter or entrance fee by such
corporation and the amount that would be reqwred by ttus chapter to be paid If the mcreased
mern.. &...tIlIFliled ee,it&I .... number 01 ezuthorzzed sJuzres were bemg stated at that time
m Ongmal artlcles of mcorporabon. U DO cbarter or entraDce fee bas been heretofore paid to
tIus Commonwealth, 8F .,. .., ee.elldaaeR eJ .. .. meFe eelfeRlB885 IMe a BeW
eefP8Rl&e&; the amount to be paid shall be tile same as woUld have to be paid on ongmal
mcorporatJoD or appbcatioD for autbonty to traDsact busmess.

§ 58_1-2804. ADDual rep;trabon fees for domestic and fOreJgll corporatloDS.-Every domestic
corporation, and every foreJgD corporation autbonzed to do bUSIDem m tins CommoDwealth,
wbose .esm&IB .,Hal steM IS $1&,889 &f 8IWJeIt number 01 authorized shares IS 5~OOO shares
or /as aDd every such corporation OrpD 1zed WIthout capItal stock sbaII pay mto the state
treasury OD or before March 1 m each year an annual regIStration fee of Ai 130;

S8eIl eeflllNBsB WIlese mODDl8IB eapttel steeI£ IS e¥eP 11&,888 8B& dees .. seeed 5&9,099
sIleK 58 pay aa SEnE FegstiLBeB lee .. 148;

QIeIl. ee!tteF&a8B WIlese .SJE!1BlIIB ee,ltel steeI£ IS e¥eP 1&8,988 8B& 4ees .. HeeeEl '198,888
sHII se pay .. ernE FegsHatl•• lee .. _

QIeIl. ee"118888 WIlese mer-.. .,.181 steM IS eveF 1199,800 8B& 4ees .. ueeed
S388•• sIl8:Il 8& pay .. 8BIHI8l FegHJ1Jaaea fee ef 188; 8BfI

S8& • ..,8Rl818 wIlese mODDl8IB ea,i18l steM _eee. S309,898 sII&H 58 1'8¥ ae SEnsei
J'eldlkReB fee eI~

Such COrponztz07Z whose number 01 authorzzed shares 1.S more than 5,000 sluzres and does
120t exceed 25,000 _res shD/l pay an annutl1 reglStrtltzon fee of 170, and

Such corporation whose number of authonzed shares 1$ more than 25,000 shtzres shtJIJ fJDY
an annual regzstratlon fee of S200

SUch annual reglStratlon fee sba11 be irrespeetive of any speofic bceuse tax or other tax or
fee DDposed by law upon the corporaboD for the pnmege of carrymg on its busmess m this
Commonwealth or upon Its franchISe, property or receipts Those DODStock corporatloDS, bowever,
mcorporated before 1970 whlcb were Dot liable for the annual regIStration fee therefor sba11 Dot
be liable for an annual regastratlon fee hereafter

The fees paid Into ttle state treasury under this section shall be set &SIde as a speoal fund
to be used only be the State Corporation CoDllDJSS10D as It deems necessary to defray all costs
of staffmg, ~DtalD1Dg and operatmg the office of the Oert of the Comml S9oD, together Wltb
all other costs mcurred by the CommJSSlon 1D supervJS1Dg, IDlplementJDg and adm1DJStenng the
proVISIODS of Part .. (§ 8.9-401 et seq) of TItle 8.9 1 TItle 13.1, and ArtIcle 6 (§ 55-142.1 et seq)
of Chapter 6 of TItle 55 of the Code of VlrguDa, as amended from time to time The projected
excess of fees collected over the costs of admlmstratlon so mcurred sba11 be p81d mto the
general fund pnor to the close of each fJscal year, based on the unexpended balance at the end
of the pnor fiscal year An adjustment of tbJs transfer amount to reflect actual fees collected
sball occur dunng the first quarter of the succeedmg fiscal year.

, n'\



§ 58.1·2805 Assessment of registranon fee and forwarding of statement.-The State
Corporation COllUnJss1on shall ascertam from Its records the alB8l1Bt eI tee alMAsF&es meEJRBIB
eapJtel steeIi- nu1flber of authonzed shares of each corporabon authonzed to do busmess m tJus
Commonwealth, as of January 1 of each year, and shall assess agamst each such corporation the
regIStration fee herem Imposed A statement of the assessment, when made, shall be forwarded
by the clerk of the State Corporabon CommJSSlon, before February 15t to the Comptroner and to
each such corporatIon.

§ 58 1-2808 Annual state franchlse tax on domestic corporatloDS.-Every domestic corporabon
except telephone, electric, gas and water companies. insurance, bankmg and trust companies,
shall pay mto the state treasury on or before March 1 of each year an annual state francbJse
tax to be assessed by the State Corporabon CoDUllJSS1on

The amount of such francbJse tax shall be as follows

WIteB lite etIl11:SFl2e8 B1tHBIB1IRl ea,1teI Seek s-

-I- 53&,999 eae~ - G9;

a- 9veF S3i,Q89 &Btl Hi t& eJEeess eI S&9,999 - f4O;

• 9veF 1&9,909 &Btl eM t& eeess ef C199~9Q9 • a&;

4- 9¥ef 5199,898 &Btl Bet tit eJEeeSS M 5398,899 - JH9;

i- 9veF 5399,909 &Btl Bet 1& eJEeeSS eI 1&99,989 - $aM;

.. 9¥ef 1&99,898 &Btl Bet 1& eJEeeSS eI 11,888,089 - $409;

;.. 9¥ef 11,909,999 &Btl 8M t& seess eI 1&9,999,899 - 1480 pI8s && asdiseB&l SBIB eI $a9 IeF
eeeIl 1199,899 eP 'reeBss Haeree' t& Bees eI 11,999,889,

&: 9¥ef 1&9,998,999 &Btl Bet 1& eJEeess eI 519999999999 • 119;399 pI8s 8B ad8IBeB&l S1Hft ef $IiO
feI: eeell 11,989,998 8F ReBeR tlteFeef tit eJEeeSS eI 1&9.999,898, &Btl

8- 9YeI: 1199,999,999 • 138,999

When the number of Quthonzed shares IS 5,000 shares or less • SJO~

When the number of authonzed shares IS more than 5~000 shares and not more than 10,000
shares - S15,

When the number of authonzed shares IS more than 10,000 snares and not more than
100,000 shares - $20 for each 10~000 shares or fracuon thereot·

When the number of authonzed shares is more than )(J(),OOO shtlres and not more than
1,000,,000 share - 1200 plus an tlddztzontJl sum of 1300 for each 100,000 shares or fractzon
thereof In excess of 100,000 shares up to and mcludmg 1,000,000 shtlres,

When the number of authonzed shares IS more than J~OOO,ooo shtlres and not more than
100,,000,,000 shares - $4,,000 plus an addztlollQ/ sum oj 1500 lor each lOlooo~ooo shares or
fraction thereof, and

When the number of authonzed shares IS more than 100,000,000 shares - 110,000

§ 58 1-2809 Assessment of tax and forwardlng statement- The State Corporanon comnnssscn
shall ascertain the &IIl8\lBt eI tile aatBeFl2ed IIl&BIIllllB eapl'HH ste& number ot authonzed
shares of each domestic corporabon as of January 1 m each year and shall assess agamst each
such corporation the state tranetnse tax herem Imposed A statement of such assessment. when
made, shall be forwarded by the clerk of the State Corporabon COmm1SS1on before February 15
to each such ~orporat1on by ordinary nrst-ctass mall

2 That §§ 58.1-2800 and 58 1·2812 of the Code of Vlrglma are repealed

3 That the proVISIOns of thIS act shall become effective January 1, 1986
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Bar Commeatary



VIRGINIA BAR ASSOCIATION
VIRGINIA STATE BAR

T1tle 13.1 Jo~nt Study Group

January 2, 1985

TO: The V1rg1n1a Code Comm~SS10n

Gentlemen:

On behalf of the V~rg1n~a Bar Assoc~at10n/

V~rg~n~a State Bar T1tle 13.1 J01nt Study Group (the
"Jo.l.nt Bar CotnmJ..ttee tt

) , we enclose for each of you a
copy of comments developed by the JO.l.nt Bar Comm1ttee
on the Code Comm1ss10n's proposed reV1S10n of the V~r­

g~n1a Stock Corporat~on Act. Th1S Commentary has been
del~vered to John Banks th1S morn1ng for ~nclus10n as
an append1x to the Code Comm1ss10n's T~tle 13.1 Report
to The General Assembly, as the Comm1ss~on author1zed
at 1tS December 5 meet1ng.

As representat1ves of the Jo~nt Bar Comm1ttee
who had the opportun1ty to attend all of the Code Com­
m1ss~on's meet1ngs at Wh1Ch the rev~s~on of T~tle 13.1
was under cons1derat10n, we want to express to each of
you the apprec1at~on of both Bar organ~zat~ons for the
opportun1ty afforded to the Bar to work with the Code
Comm1ss~on on th1S proJect.

The Jo~nt Co~ttee be11eves the Code Com­
m~ss10n's proposal represents a well-cons1dered, balanced
and much needed update of VJ..rg1n1a's corporat1on laws.
The respect~ve Bar organ~zat10ns w111 do all they can to
support th1S proposal before The General Assembly.

SJ..ncerely,

ife~~t--M
F. Cla1born~~hnston, Jr., for
the V~rg~n~a Bar ASSoc1at1on/
Bus~ness Law Comm~ttee

a~~ c. $,·..-9 /~f/
Thomas C. Brown, Jr., for the
V~rg~n1a State Bar/Bus~ness Law
Sect~on

37/421
Enclosure
cc: Allen C. Goolsby, III, Esqu~re
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VIRGINIA BAR ASSOCIATION
VIRGINIA STATE BAR

TITLE 13.1 JOINT BAR COMMITTEE

COMMENTARY
ON

VIRGINIA CODE COMMISSION'S
PROPOSED REVISION OF THE

VIRGINIA STOCK CORPORATION ACT

FOR THE

GENERAL ASSEMBLY
OF THE

COr~10NWEALTH OF VIRGINIA

DEC~lBER 28~ 1984



VIRGINIA BAR ASSOCIATION
VIRGINIA STATE BAR

T~tle 13.1 J01nt Bar Co~ttee

December 28, 1984

To: The General Assembly of V~rg1n~a

Enclosed for your cons~derat1on are explanatory
comments developed by the V~rg~n~a Bar Assoc~at1on/V1rgin~a

State Bar Title 13.1 J01nt Bar Comm~ttee (the "Jo1nt Bar
Comm1ttee") w~th respect to the V1rg~n~a Code Comm1ss1on's
proposed reV1S10n of the V1rg~n1a Stock Corporat10n Act.
The Jo~nt Bar COMm1ttee has followed closely the work of the
Code Comm1ss1on and has kept each of the respect1ve Bar or­
gan1zat1ons appr1sed as th1S work has developed. As a re­
sult, the V1rg1n1a Bar ASSOc1at1on, the BUS1ness Law Sect10n
of the V~rg1n~a State Bar and the J01nt Bar Comm1ttee has
each g1ven 1tS formal endorsement to the Stock Act leq1s­
lat10n approved by the Code Comm1ss~on, and each group
strongly supports passage of th1s leg~slat10n by the General
Assembly.

The Jo~nt Bar Comm~ttee was organ1zed 1n December,
1983, to reV1ew and comment upon an early draft of a rev~sed

Virg~n1a Stock Corporat10n Act. The COMm1ttee was compr~sed
of s2xteen lawyers represent1ng the Bus~ness Law Co~ttee

of the Virg1n~a Bar ASSOc1at1on, the BUS1ness Law Sect10n of
the Virgin1a State Bar and the Corporate Counsel Sect10n of
the ~chmond Bar ASSOc2at10n. The COmm2ttee, whose members
are l~sted below, was const~tuted to be representat1ve of
different geograph1cal areas of V~rg1n~a and also to be
representat~ve of lawyers represent1ng both publicly and
closely-held corporat10ns. The Co~ttee was greatly ass1sted
1n 1tS WOrk by an Adv1S0ry Group Wh1Ch 1ncluded Professor
Dan~el T. Murphy of the Un1vers1ty of R~chmond Law School, and
Allen c. Goolsby, III and John W. Edmonds, III, both of the
R~chmond Bar. Joel H. Peck served as a 12a1son representat1ve
of the State Corporat~on Comm~ssion, and effect1vely commun~­

cated to the Comm~ttee v~ews and concerns of the Off1ce of the
Clerk of the Corporat~on Comm~ss~on dur~ng the ent~re course
of the Cornm~ttee's work.

- S~nce January of 1984, the Jo~nt Bar Comm~ttee met
and worked ~n R1chmond on e1ght d~fferent occas~ons. Add1t~on-

ally, a number of meet~ngs of f1ve subcomm1ttees were held to
concentrate on spec~f~c areas of the draft leg~slat~on.
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As a result of the Comm~ttee's work, a number
of changes were incorporated into a second draft of the
Stock Act resubrn1tted to the Code Comm~SS10n in June, 1984.
Add~t1onally, the COMm~ttee offered a n~~er of further
suggest~ons to the Code CO~~1ss~on, the vast maJor~ty of
Wh1Ch have been 1ncorporated ~nto the Cornm~SS10n proposal
be1ng subm~tted to you.

The cOmMentary on the Comrn~ss~on Qraft enclosed
herew1th 1S the product of the J01nt Bar Comm~ttee's work
on ~s proJect over the past year. A subco~ttee com­
pr1sed of F. Cla1borne Johnston, Jr. and Thomas C. Brown,
Jr., who served as co-cha1rmen of the J01nt Bar Comm1ttee,
and Stephen R. Larson, who was a representat~ve of both Bar
organ~zat~ons on the J01nt Bar Comm1ttee, met w1th the Code
Co~ssion on each occaS1on dur1ng its deliberat~ons over
the rev1sed Stock Act. They, together w1th Allen C. Goolsby,
III and Professor Dan~el T. Murphy, served as an E~it~r1al

Comm1ttee to ta110r the Joint Bar Co~~ttee's cOmMents to
the f1nal Code CO~SS10n proposal.

The J01nt Bar Comm1ttee's support for the Code
Comm1ss10n's proposed Stock Act reflects 1n part the Coro­
m1ttee's be11ef that th~s proposal addresses ~~e spec1al
concerns of both publicly and closely-held corporat~ons

w1thout unfa1rly preJud1c~ng the legit1~ate 1nterests of
e1ther. A number of s~gn~f1cant developments 1n the f1eld
of corporate law in recent years, affect1ng in part~cular

the larger, pub11cly-held compan1es, made 1t ~mperative that
V1rg1n~a recons1der carefully 1ts general corporate laws. It
has been more than 25 years S1nce such a comprehens1ve effort
has been undertaken. The Code Comm1SS10n proposal achieves
th1S obJective, and addresses spec1f1cally many of the areas
of concern that have ar1sen dur1nq th1S per10d. Importantly,
however, the Co~ss~on proposal does not discard the accu­
mulated exper1ence of Virg1n1a corporate practice, nor does
1t 1mpose untr1ed and novel concepts. Rather, 1t aims to
reta~n the best elements of eX1st1ng pract1ce, 1n V~rg1n1a

and elsewhere, 1n the context of a modern leg~slat1ve frame­
work.

The Jo~nt Bar Comm~ttee be11eves that the Code
Comm~ss~on's leg~slat~ve proposal ~s sound and des~rable

and w~ll orov~de the Commonwealth w~th a modern Stock Cor­
porat~on Act wh~ch w~ll well serve the c~t~zens of the
Commonwealth, bus~ness, the Bench, and the Bar, for years
to come.
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Respectfully yours,

V~rg~n1a Bar Assoc~at~on

Bus~ness Law Comm1ttee

F. Cla~borne Johnston, Jr., R1chmond
Robert L. Burrus, Jr., R~chmond

James S. Crem1ns, R~chmond

G. Frankl~n F11ppin, Roanoke
Stephen R. Larson, IUchmond
Ross C. Reeves, Norfolk

V~rg1n1a State Bar
Bus1ness Law Sect10n

Thomas C. Brown, Jr., Alexandr~a

Joel M. B1rken, Fa1rfax County
Douglas W. Densmore, Roanoke
George H. G~111am, Charlottesv~lle

Stephen R. Larson, R1chmond
Robert H. Powell, Norfolk
George H. Roberts, Harr.l.sonburg
Robert E. Stroud, Charlottesv111e

R1chmond Bar ASSOc1at10n
Corporate Counsel Sect10n

James M. WhJ..te, III,' Richmond
F. Case WhJ.ttemore, RJ.chmond

Enclosure
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Introductory Comment

The proposed reV1S1on of the V1rg1n1a Stock
Corporatlon Act as recommended by the Vlrg1n1a Code
Comm1SS10n 15 referred to 1n the follow1ng co~~ents as the
·Comm1ss1on Draft-. That Draft 1S based 1n substant1al part
upon the Model BUS1ness Corporat1on Act, as revlsed 1n 1984.
Artlcles 1 through 13, 15 through 18, and Art1cle 20 of the
Comm1sS1on Draft are taken from the Model Act, w1th
varlat10ns as noted ~n the Comm1ss10n Comments follow1ng
each Sect10n ~n those art1cles. Art1cle 14, as expla1ned 1n
the comment to sect10n 13.1-725 of the Comm1SS10n Draft and
below, 15 taken 1n large part from sLmllar leg1s1at~on

adopted lD Maryland and other states. There 15 no Model Act
counterpart to Artlcle 14. Art1cle 19 15 taken w1thout
substantlve change from Art1cle 14 of the present Vlrg1n1a
Stock Corporatlon Act, Wh1Ch was added to the Code 10 1979.

PrOV1S10ns 1n both the present Stock Act
(§ 13.1~133) and Non-Stock Act (§ 13.1-294) perta1nlng to
the Corporat10n Comm1ss10n ' s power to deal w~th unauthor1zed
pract~ce of law compla1nts have not been 1ncluded 1n the
Comm1sS1on Draft. Other om1SS1ons from the" present Code are
noted In the Code Comm1ss10n's Comments.

Perm1SS1on to quote from the Offlclal Comments to
the Model Act has been granted by the Amer1can Bar
Foundat1on. The Law & Bus1ness, Inc. d1v1s1on of Harcourt
Brace Jovanov1ch, Pub11shers, 15 the publ1sher of the 1984
reV1S10n of the Model Act.

VIRGINIA STOCK CORPORATION ACT

Art1cle 1

General PrOV1S10ns

§ 13.1-601. Short t1tle.

The short tltle estab11shes a conven1ent name for
the Commonwealth's law governlng corporatlons that 1ssue
shares. The same tltle 15 used ~n the eX1st1ng statute.

§ 13.1-602. ~eservat10n of power to amend or repeal.

The purpose of th~s sectlon 15 to avo~d any
argument that a corporatlon has a contractual or vested
r~9ht 1n any spec1flc statutory prov1s1on. ThlS 1S
cons1stent wlth pr~or statuto~y and cas~ law. See Hanshaw
v. Day, 202 Va. 818 (1961).



§ 13.1-603. Act defin1t10ns.

Of the def1ned terms 1n the Comm1SS10n Draft only
four are found 1n both the Model Act and the V1rg1n1a Code:
"corporatlon or domest1c corporat10n,· "fore~9n

corporat10n,· Wa r t 1c l e s of 1ncorporat1ona and ·subscr1ber R
•

Each def1n1t10n in the Commisslon Draft 15 not s1gn1f1cantly
different from the comparable def1n~t1ons 1n the Model Act
and the V1rg1n1a Code.

The princ1pal terms 1n the Comm1ss10n Draft that
are not currently 1n the V1rg1n1a Code are -d1str1but1on,·
"pr1nc1pal off1ce a and ·vot1ng group.- A nd~str1but1on·

1ncludes not only a div1dend to shareholders, but also any
repurchase by the corporat10n of outstand1ng shares as well
as the 1ncurrence of 1ndebtedness by the corporat10n for the
benefit of its shareholders. Restr1ct10ns on d1str~but1ons

are set forth 1n S 13.1-653 of the 9omm1ss1on Draft.

In contrast to the Virg1n1a Code, the CommlSS10n
Draft provides 1n a number of sect10ns that not1ce can be
de11vered to the corporat10n at 1tS ·pr1nc1pal off1ce-, and
not Just at 1tS reg1stered off~ce.

The term n vot 1ng group· refers to all shares of
one or more classes or ser1es that are ent1tled to be voted
and counted collectively on any matter. W1th respect to
every matter there will be at least one ·vot1ng group·
cons1st1ng of the shares of every class and ser~es that are
entltled to vote generally on the matter.

§ 13.1-604. F11~ng requ1rements.

Th1S sect10n substant1ally follows Model Act
§ 1.20.

Subsect10n D perm1ts the f~11ng of photocop1es so
long as they are s1gned manually. The requlrement ~n that
subsect~on that a document be typewr1tten or ·pr1nteo a does
not contemplate handwrltten prlnt1ng~ rather, ~t refers to
type-set documents.

Subsect~on F generally follows the VLrg~n1a Code
1n des1gnat~ng WhlCh off1cers may 5190 documents f~led w~th

the Comm1ss~on. However, that subsect~on only requ~res the
s1gnature of an offlcer, wh11e most prov1s10ns of the
V1rg1n~a Code have requ1red two s~gnatures.
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Subsect10n G prov1des that the annual report to
the State Corporatlon Comm1ss10n may be s1gned by any
offlcer or d1rector named there1n. Th1S subsect1on, wh~ch

15 new, should reduce the number of annual reports that have
to be returned for proper execut10n.

§ 13.1-605. Issuance of cert1f1cates by Comm1ss10ni
recordat1on of documents.

Subsect10n A preserves trad1t10nal V1rg1n1a
practlce WhlCh requ1res that the State Corporat10n
Comm1ss1on must f1nd that a document complles wlth the
requ1rements of law before 1t 1ssues a cert1f1cate mak1ng
the document effect1ve. Th1S substant1ve reV1ew d1ffers 1n a
s1gn1f1cant way from the mln1steral role of the Off1ce of
Secretary of State under the Model Act. The I1m1ted scope
of JUQ1c1al reV1ew of Corporat10n Comm1SS10n orders, Wh1Ch
has been reta1ned 1n § 13.1-614, 15 also a s1gn1f1cant and
des1rable feature of the Comm~ss10n Draft that 15 not found
1n the Model Act. L1m1ted reV1ew would not be feas1ble 1£
the Clerk of the State Corporat10n Comm1SS1on dld not engage
1n a substant1ve reV1ew of flIed documents.

Subsect10n A also carr~es forward the present
requ1rement for local f111ng of cert1f1cates 1ssued by the
State Corporat10n Comm1ss10n. Wh11e some members of the Bar
Study Group recommended that the provis1on for local f111ngs
be abolLshed, the Code Comm1SS10n determ1ned that eX1st~n9

pract1ce 1n th~s regard should be cont1nued.

§ 13.1-606. Effectlve t1me and date of document.

Sect10n 13.l-606A allows any artlcles th3t are
f~led w1th the State Corporat10n Comm1ss10n to spec1fy an
effect1ve date up to 15 days after the date on ~h1Ch the
Corporat10n Comm1ss1on 1ssues the certlflcate. Th1S concept
15 new to V1rg1n1a corporate law, and w111 allow greater
flex~b~l~ty In schedu11ng the clos1ng of corporate
transact~ons especlally where the closlng wlll be held
outs1de of the R1chmond area. Th1S w111 De partlcularlly
useful ~n transactlons that requ1re s1multaneous effectlve
dates wrth act10n taken 1n other states. The term
"artlcles" as used 1n th1S sectlon would xnclude all
art1cles f11ed w1th the Corporat10n Comm1SS10n 1nclud1ng
art~cles of amendment, correct10n, merger, share exchange
or d~ssolut10n.
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§ 13.1-507. Correct1ng f11ed art1cle.

Th1S sect10n, Wh1Ch 15 new to the V1rg1n1a Code,
w111 g1ve corporat10ns greater fleX1b111ty 1n correct1ng a
m1sstatement made Ln art1cles that have been f11ed w1th the
State Corporat10n Comm1ss1on. Because of the 11m1ted per10d
of tlme (lO days) 1n Wh1Ch Corporat10n Comm1ss10n order 18
subJect to reV1ew and recons1derat1on by the Corporatlon
Commlss10n, subsect10n 0 prov1des that art1cles of
correct10n must be rece1ved and recons1dered by the
Corporat10n Comm1ss10n w1th1n 9 days after the effectlve
date of the cert1f1cate relat1ng to the art1cles to be
corrected.

§ 13.1-608. EV1dent1ary effect of copy of f11ed document.

Th1S sect10n, though s1m11ar 1n some respects to
to Code § 12.1-20, 1S new to the V1rg1n1a Code. It confirms
that any cert1flcate 1ssued by the Clerk of the State
Corporat10n Comm1ss10n regard1ng the adm1ss10n of any
document to the records of the Corporat10n Comm1SS10n 1S
concluslve eV1dence of such admlss10n. In render1ng legal
0p1n10ns, corporate counsel should f1nd th1s sect10n
helpful.

§ 13.1-609. Cert1ficate of good standlng.

Th4S sect10n, Wh1Ch makes a good stand1ng
cert1f~cate concluslve eV1dence as to the good stand1Dg of
the Corporat10n 1n the Commonwealth, lS s1m11ar to Code
5 12.1-20, w1th the addlt10n of subsectlon D. A corporat10n
would not be 1n -good stand1ng n 1£ It has f11ed art1cles of
d~ssolut~on, Wh1Ch are the equ1valent of a ·statement of
1ntent to d1sso1ve- under present. law. Th1S seems
approprlate 1nasmuch as a corporatlon that has f11ed
art1cles of d1sso1ut1on 1S authorlzed under Comm1SS10n Draft
~ 13.~~745 to transact bus1ness only to the extent necessary
to w1nd up lts bus1ness.

§ 13.1-610. Not1ce.

Th1S sectlon, Wh1Ch ~s new to the V1rg1n1a Code,
genera11y follows Model Act § 1.41 except that subsectlon A
only permlts the use of oral notlce for meetlngs of the
board of dlrectors and tnen only 1£ authoclzed 10 the
art~cles of ~ncorporat10n or bylaws.



Subsect10n G makes clear that other sect~ons 1n
the Act prescr1b1ng spec1f1c requ1rements for a part1cular
act10n take precedence over the general rules stated 1n th1S
sect10n.

§ 13.1-611. Numb~r of shareholders.

Th1S sect10n governs 1n the 11mlted number of
1nstances whera 1t may be necessary to determ1ne the number
of shareholders. Inasmuch as the purpose of th1S prov1S10n
1S qUlte d1fferent from the I1m1tat10n conta1ned 1n
§ 13.1-S14{b)(8) of the V1rg1n1a Secur1tles Act, the
dec1s1on 1n Pollok v. Commonwealth, 217 Va. 411 (1976)
should not have any part1cular bear1ng on the 1nterpretatlon
of thJ.s sect10n.

§ 13.1-612. Penalty for s1gn1ng false documents.

Under VLrg1n1a law (Code ~ 18.2-11) a Class I
m1sdemeanor 15 pun1shable by a J811 term of up to one year,
a f1ne of up to $1,000, or both. The sect10n 1n the
Vlrgln1a Code correspond1ng to thlS sectlon states that
s1gning a document de11vered to the State Corporat10n
Comm~sS10n know~ng 1t to conta1n a m1sstatement of fact
const1tutes perJury a Class V felony, pun1shable by
1mpr1sonment for up to ten years, a f1ne of up to $1,000, or
both.

§ 13.1-613. Unlawful to transact or offer to transact
bus1ness as a corporat1on unless author1zed.

ThlS sect10n, Wh1Ch follows Code § 13.1-135, makes
1t a Class I m1sdemeanor to transact buslness as a
corporat10n wlthout lncorporatlng or obta1nlng a certlflcate
of author~ty to transact buslness as a forelgn corporat1on.
There lS no comparable prov1s10n In the Model Act. See Bar
Comment to sectlon 13.1-612 concern1ng the pun~shment for
Class I m1sdemeanors.
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§ 13.1-614. Rehear1ng and f1na11ty of Commiss10n action;
InJunct10ns.

Th~s sect10n follows Code § 13.1-125. It provides
corporat1ons w~th the assurance that any art1cles adopted by
the corporat10n are subJect to l1m1ted reV1ew once the
Commlss10n has 1ssued a cert1f~cate mak1ng the articles
effectlve. To obta1n a rehear~n9 for the purpose of
chang1ng the art1cles requ1res that a pet1t10n be f11ed
w1th1n 10 'days of the eftect1ve date of the certificate.
Jud1cial reV1ew of a Comm1SS10n action is lim1ted to a
d1rect appeal to the V1rg1n1a Supreme Court. Further,
jUdicial 1ntervent1on to enJ01n or delay any board of
d1rectors or shareholders meeting for the purpose of
author1z1ng or consummat1ng any amendment of the articles of
1ncorporat10n, merger, share exchange or d1sso1ution 18
I1m1ted to allegat10ns of fraud or fa~lure to prov1oe a 11st
of shareholders pursuant to § 13.1-661C.

Article 2

Fees

§ 13.1-615. Fees, taxes and charges to be collected by
Comm~SS10n.

Th1S sect10n follows Code § 13.1-122. The fees in
question are set forth in Chapter 28 of Title 58.1 of the
V1rgin1a Code. These fees have been restructured in the
Comm1ss10n Draft as a result of the abo11tion of the concept
of ·par value-. Under the Comm1ss10n ls proposals, franchise
taxes, ana charter and entrance fees will be based on
author1zed shares, as opposed to ·stated cap1tal.-

§ 13.1-616. Fees for f~11n9 documents or 1ssu1ng
certiflcates.

Th1S sect10n 15 taken from Code §§ 13.1-123 and
13.1-123.1 w~th changes made to conform th1S sect10n to
mod1f1cat10ns that the Commlss10n Draft has made 1n the
types of documents that must be f~led w1th the Comm1ss~on.
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§ 13.1-617. M1scellaneous charges.

Th1S sect10n follows Code § 13.1-124 except that
the State Corporatlon Comm1ss10n's one dollar per page fee
for prepar1ng a record on appeal has been e11m1nated.

§ 13.1-518. Incorporators.

In the Comm~sslon Draft the only funct10n of the
1ncorporators 1S to execute and f11e the artlcles of
1ncorporat10n and to complete the format10n of the
corporatlon to the extent set forth In § 13.1-623. A
corporatl0n or a partnersh1p may be an 1ncorporator under
the statutory def~n1t10n of ·person-.

§ 13.1-619. Art1cles of 1ncorporat10n.

Subsectlon A states the m1n1mum requ1rements for
art1cles of 1ncorporat10n. Th1S subsect10n does not requlre
that the names and addresses of the 1n1t1al d1rectors be
1ncluded. Nor 15 any statement of corporate purpose
requ1red. Under § 13.1-626 every corporat1on 1ncorporated
under the Act 15 deemed to have the purpose of engag1ng 1n
any lawful bUS1ness unless a more I1m1ted purpose 15 set
forth 1n the art1cles of 1ncorporat10n or the corporat10n
1ntends to engage 1n a speclal k1nd of buslness.

Subsect10n B 11sts other provlslons that may be
1ncluded 1n the art1cles of ~ncorporat10n. The Off~c1al

Comment to Model Act § 2.02, on Wh1Ch th1S sect10n 1S based,
conta1ns a lengthy but helpful 1tem1zat10n of the var10US
optlonal prov1s1ons dlscussed In o~her sect10ns of the Model
Act Wh1Ch may be contalned In the art1cles of 1ncorporat10n.

§ 13.1-620. Spec1al Klnds of bus~ness.

Th1S sectlon has been taken from Code § 13.1-50
w1thout change, except that the words ·on January 1, 1986 n

1n subsect10n 0 have been Subst1tuted for the words ·when
th1S act becomes effectlve In sectlon 13.1-S0 ft

• There 15 no
comparable sectlon 1n the Hodel Act.
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§ 13.1-621. Issuance of cert1f1cate of 1ncorporation.

ThlS sect10n 15 taken from Coae §§ 13.1-51 and
13.1-52. In contrast to the Comm1SS10n Draft, the Model Act
prov1des that corporate eX1stence beg1ns when the art1cles
of ~ncorporat10n are f11ed.

§ 13.1-622. L1ab11~ty for pre1ncorporat1on transactlons.

The last clause of th1S sect10n would allow
app11cation of the common law concept of ·corporat10n by
estoppel- (see, ~, Cranson v. Internat10nal Business
Mach1nes Corp., 234 Md. 477, 200 A.2d 33 (1964)), but only
aga1nst persons who knew that there was no 1ncorporation.
Because th1S prov1s10n confers the benef1t of 1nsulat10n
from personal 11ab11~ty on persons who knew that 10 fact
there was no 1ncorporat10n, 1t seems reasonable that the
provlS10n ought to be str1ctly construed against such
persons. They ought to bear the burden of prov1ng that the
other person also knew that there was no 1ncorporat10n. The
provlS10n should be llm1ted to cases of actual knowledge on
tne part of the other s1de, and not extended to lnstances in
wn~ch the other s1de ·should have known 8 that there was no
1ncorporat1on. The Offic1al Comment to Model Act § 2.04,
from Wh1Ch th1S sect10n 15 taken, conta1ns a helpful
discussion of the common law cases that have ar1sen 1n th1S
area.

§ 13.1-623. Organ1zat10n of corporat10n.

Th1S sect10n prov1des greater flex1b111ty than
Code § ~3.1-54 by allow1ng the 1ncorporator to complete the
orgao1zat10n of the corporat10n 1£ 1n1t1al d1rectors are not
named 1n tne art1cles of 1ncorporat10n.

§ 13.1-624. Bylaws.

Th1S sect10n follows Model Act § 2.06. In
contrast to Code § 13.1-24, th1S sectlon perm1ts
ancorpor ators to adopt l.n1t~al bylaws. Under sectl.on
13.1-649 of the Comm1SS10n Draft share transfer restr1ct1ons
may be conta~ned 1n the oylaws. The power to amend or
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repeal bylaws, or adopt new bylaws after the format~on of
the corporat10n 15 completed, 15 addressed 1n sect10ns
13.1-714 and 13.1-715.

§ 13.1-625. Emergency bylaws.

Th1S sect10n adopts Model Act § 2.07. It is
s1m11ar to Code § 13.1-24.1 except that the V1rg1n1a Code
sectlon 1~m1ts an emergency to an attack on the On1ted
States or a nuclear d1saster while th1S section prov1des
that an emergency exists if a quorum of the board of
dlrectors cannot be read11y assembled because of any
catastrophlC event as, for example, an airplane crash.

Art1cle 4

Purposes and Powers

§ 13.1-626. Purposes.

Th1S section 15 based on the prem1se that
corporat10ns ought to have the maX1mum flexib111ty w1th
respect to the1r present and future endeavors. Accord1ngly,
1£ nothing 1S stated 1n the art1cles of 1DcOrporation or
otherW1se requ1red by law, a corporation is deemed to be
organ1zed for the purpose of engag1ng in any lawful
bus1ness. A corporation need state noth1ng 1n 1tS articles
of 1ncorporation regarding purpose in order to take
advantage of this statutory purpose. If the 1ncorporators
or shareholders des1re a more I1mlted purpose, the purpose
des1red must be stated 1n the art1cles of 1ncorporat10n. An
example of other prov1sions of V1rg1n~a law affect1ng the
statement of purpose 1S Code § 13.1-543S, Wh1Ch deals w1th
profess10nal corporat10ns.

§ 13.1-627. General powers.

Subsection A of th1S sect10n 11sts numerous powers
Wh1Ch corporat10ns possess 1n order to accomp11sh the1r
purposes; The art1cles of 1ncorporat10n need not rec1te
these powers 1n order for a corporat~on to exerC1se them.
The powers eX1st as a matter of statutory grant. Th~s
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subsectlon prov1des that the 11st of powers 15 not an
1ncluslve one. The art1cles of 1ncorporat10n may also
speclf~cally prov1de that a corporat1on shall not have some
of these powers and the artlcles may confer other powers on
the corporat10n.

Subsect10n B, wh~ch 15 taken from Code § 13.1-2.1,
11sts some add1t10nal powers WhlCh corporat~ons other than
publlC serV1ce corporatlons and f1nanc~al ~nst1tut10ns

enJoy.

Subsect10n C states that the prlv11eges and powers
granted to the corporatl0ns listed th~re1n by other T1tles
of th~s Code preva11 over those staied 1n th1S T~tle, except
where th1S T1tle speclf~cally prov1des otherw1se.

Subsect10n D conforms the obllgat10n of pr1vate
foundat10ns to d1str1bute the1r 1ncome 1n accordance wlth
the prov1s10ns of the Internal Revenue Code.

§ 13.1-628. Emergency powers.

Current V1rg~n1a law, Code § 13.1-24.1, defLnes an
emergency 1n tarms of an attack on the Un1ted States or any
nuclear or atomlC d1s~ster. Subsectlon D of th1S sect10n
greatly expands the def1n~tlon of an emergency to lnclude
any "catastroph1C event.- Slnce the types of sltuat10ns
Wh1Ch m~9ht be consldered to be an emergency are so var1ed,
a broad defln1t10n 15 preferable to a more spec1flC
deSCI1pt10n. Subsectlons A and B set forth spec1al powers
and rlghts that the board of d~rectors may exerC1se dur1ng
an emergency. Subsectlon C states separate rules regard1ng
the b1nd1ng effect of corporate actl0n taken during an
emergency and the 1nsulatlon of the person taK~n9 such
actlon, and others, from 11ab~11ty.

§ 13.1-629. Ultra Vlres.

Th~s seC~10n estacllshes the general rule that,
except as otherW1se provlded In thlS sectlon, corporate
actlon may not be challenged on the grounds that the
corporat~on lacks or lacked the power to take the act10n.
The aeC1S10n ~n Beaver v. Flrst Nat10nal Bank, 202 Va. 807
(1961) nas equal appllcat~on under thlS sectlon as under
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Code § 13.1-5. Subsectlon B states the follow1ng three
exceptlons: a shareholder SU1t to enJo~n the act; a
proceed1ng by the corporat10n d1rectly, der1vatlvely or
through a rece1ver, trustee or other legal representat1ve
agalnst the 1ncumbent or former d1rectors, employees or
agents; and a proceed1ng aga1nst the corporatlon before the
State Corporat10n Comm2ss10n. A proceed1ng brought by a
shareholder to enJo~n the act must be brought before or
dur1ng, but not after, the corporat10n's actlon. In such c
proceedlng the court may enJo1n or set aS1de the act; and 1t
may also award compensat1on, except1ng ant1c1pated prof1ts
to the corporat10n or another party to the act for loss or
damage suffered as a result of the enJo1n1ng of the act.

Art1cle 5

§ 13.1-630. Corporate name.

Subsect10n A of thlS sect10n llsts the varlOUS
1dent1fY1ng words wh~ch must be part of a corporate name.
Subsect10ns Band C set forth certa1n words and mater1al
Wh1Ch may not be used as part of a corporate name.
Subsect10n D establ1shes the procedure whereby one
corporat10n may apply for perm1ss10n to use a corporate name
Wh1Ch 15 not d1st1ngu1shable from the name of another
corporat1on.

In pract1cal effect, the test that a co~porate

name be -d1stingu1shable ft upon the records of the State
Corporatlon Comm~SS10n from another name already reserved or
1n use 15 not mater1ally d1fferent from the ·confus1ngly
s1mllar ft test under Code § 13.1-6. Thus, the dec1s1ons In
Cava11er Poodle Club v. Cava11er Poodle Club, 206 Va. 945
(1966) and Posso and Mastraco, Inc. v. G1ant Food Center of
Vlrg1n1a, Inc., 200 Va. 159 (1958) should st111 prov1de
useful analyses.

§ 13.1-631. Reserved name.

Th~s sectlon generally preserves eXlst1ng V1rgln~a

practice. It sets forth the procedure by wh~ch a corporate
name, meet2ng the crlterla of Code § 13.1-630, may be
reserved for a 120 day perlod. Such reservatlon may be
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renewed for succeSS1ve 120 day per~ods. The sect10n does
permlt a reserved name to be transferred to another person.

§ 13.1-632. Reg1stered name.

Th1S sectlon sets forth the procedure by WhlCh a
fore19~ corporat10n may reg1ster 1tS corporate name In the
Commonwealth. Reglstrat10n of the name does not const1tute
an appllcat10n for a certlf1cate to transact bUS1ness w1th1n
the Commonwealth; however, the reg1strat10n term1nates under
a new prov1s1on when the forelgn corporat1on lncorporates a
domest1C corporat10n uSlng the reg1stered name or the
forelgn corporatlon obtalns a cert1flcate of author1ty to
transact bus1ness In Vlrg1n1a or consents to another fore1gn
corporat10n transact~ng bus1ness 1n Vlrg1nla under the
reglstered name.

§ 13.1-633. Property t1tle records.

Th1S sectlon preserves eX1st1ng Vlrg1n1a practlce.
It perm1ts a corporat1on whose name has been changed by
amendment of 1tS art1cles of 1ncorporat10n or merger or
WhlCh has succeeded to ownersh1p of another corporat~on to
obta1n a cert1f1cate from the State Corporat1on Comm1SS10n
rec1t1ng the change of name or succeSSlon. Recordat10n of
the cert4flcate w111 help to ma1nta1n cont1nu1ty of t1tle
records. The sect10n perm1ts a s1m11ar cert1f1cate from a
fore1gn Jur1sd1ct1on to be recorded In V1rg1n1a.

Art1cle 6

Offlce and agent

§ 13.1-634. Reglstered offlce and reg1stered agent.

Subsectlon A of th~s sectlon requlres all
corporat10ns, domes~1c and forelgn, to ma1nta1n a reglstered
off1ce and reg1stered agent wlth~n the Commonwealth and
states the reg~stered agent's qua11flcat10ns. Subsectlon B
~s a new-prov1s~on WhlCh makes clear the l1m1ted nature of
the dutles of a reg~stered agent. B1S sole duty, conslstent
w1th § 13.1-537, 15 to forward all notlces served on h1m to
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the corporat10n's last known address. In the past,
reglstered agents have been thought by some law enforcement
offlclals to carry respons1b111t1es Wh1Ch exceeded the
l1mlted role of a reg1stered agent.

§ 13.1-635. Change of reg1stered off1ce and reg1stered
agent.

Th1S section sets forth the procedure to be
followed by any corporat10n, domest1c or fore1gn, 1n order
to change 1ts reg1stered offlce or agent, and by a
reg1stered agent who changes h1S bus1ness address. Such
changes w111 no longer have to be authorIzed by a resolut10n
adopted by the board of d1rectors.

S 13.1-636. Res1gnat10n of reg1stered agent.

Subsectlon A estab11shes the procedure whereby a
reg1stered agent may res1gn. B1S agency authorIty and
respons1b111ty 15 term1nated on the th1rty-f1rst day after
he f11es the statement requ1red by this sect10n with the
State Corporat10n Comm1ss10n. Although Code § 13.1-10.1,
prov1d1ng for reslgnatlon of a reg1stered agent, was
repealed In 1981, a s1m11ar prov1sion has been ~n effect 1n
Code S 12.1-43 S1nce 1971. That prov1s10n 1S deleted 10 the
Comm1Ss10n Draft.

§ 13.1-637. SerVlce on corporation.

Th1S sect10n sets forth var10US means by WhlCh a
domest1c or fore1gn corporatlon can be served wlth process,
not1ce or any demand. Subsectlon A constltutes the
corporat1on's reglstered agent as the corporatlon's agent
for purpose of serV1ce of process. Th1S sectlon allows the
reg1stered agent to deslgnate, by a notarlzeo wrltten
1nstrument, a person In h1S offlce as a person upon whom
service may be made. When any such person 15 served, a
photographlc copy of the notarlzed wr1tten 1nstrument 1S to
be attached to the return. ThlS procedure should faCl11tate
serV1ce matters, part~cularly 1n the case of persons who
serve as reg1stered agent for a large number of
corporat~ons.
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As prov~ded 1n subsect10n B, 1£ a corporatlon
falls to apPo1nt or ma1nta1n a reg1stered agent, or 1£ the
reg1stered agent cannot be found, the Clerk of the State
Corporatlon Comm1SS10n shall be an agent of the corporatlon
upon whom process, notlces or demands may be served. Be
shall forward the process, not1ce or demand to the
corporatlon by reg~stered or cert1f1ed ma11.

Subsect10n C states that the two means of serVlce
set forth ~n subsect10ns A and B are not the only means, nor
are they the requ1red means, by Wh1Ch a corporat1on may be
served.

Subsect10n D prov1des that the names and addresses
of a corporat1on's reg1stered agent and office, 1tS
pr1nc1pal off1ce and d1rectors and off1cers as f11ed w1th
the State Corporat10n Commlss10n are conclus1ve for the
purpose of serV1ce of process.
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Art1cle 7
Shares and D1str1butlons

§ 13.1-638. Author~zed shares.

Th1S sect10n follows Model Act § 6.01 and covers
materlal presently conta1ned 1n Code §§ 13.1-12 and 13.1-13.
Sect10ns 13.1-12 and 13.1-13 prov1de generally that the
corporatlon has the power to 1ssue such number and classes
of shares as are prov1ded 1n the art1cles of lncorporat10ni
and that the articles may state the relat1ve r1ghts and
preferences of preferred or spec1al classes of shares.
Sect10n 13.1-638 carr1es forward these general concepts 1n
subsect10ns A and Ci but 1t does not use the terms
·preferred- or "spec1al classes·.

Th1S sect10n, by e11m1nat1ng denOM1nat10n of the
shares as preferred, common or spec1al, focuses on the
dlst1nctlon among classes through the substantlve rlghts of
the shares as provlded for 1n the art1cles, or by the
dlrectors. Sect10n 13.1-638C 11sts varlOUS usual
d1st1ngulSh1ng rights of classes, wb11e. sect10n 13.1~638D

states that the 11St 18 not exhaustlve. The sect10n
requires a -d1stingulshlng deslgnat10n- for each class,
thereby allow1ng the draftsman to contlnue to refer to
classes of preferred shares, but 1t e11m1nates any statutory
legal consequences of the des1gnation chosen.

Importantly, the Off1c1al Comment to Model Act
§ 6.01 states that 1£ the art1cles author1ze only one class
of shares, no designation or descr1ptlon of the shares 15
requ1red, 1t be1ng understood that these shares have both
the power to vote and the power to rece1ve the net assets of
the corpOrat10n upon dissolut10n. Addlt10nally, the
Off1cial Comment states that wIf more than one class 15
author1zed and both fundamental character1st1cs are placed
exc!us1vely 1n a slngle class, that class may s1mply be
descr1bed as 'common shares.'·

§ 13.1-639. Terms of class or series determlned by board of
d1rectors.

ThlS sect10n 15 s1m11ar to the provls10ns of Code
§ 13.1-14, except that It does not refer to preferred or
speclal classes. It permlts the board of d1rectors, If
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authoIlty to do so 15 conta1ned 1n the art1cles, to £1X the
terms of a class or ser1es of shares by an amendment to the
art1cles of 1ncorporat1on w1thout the necess1ty of hold1ng a
shareholders meet1ng. Under present law, s1milar act10n 15
taken through approval by the board of art1cles of ser1al
des1gnat10n. The Comm1ss10n Draft thus results 1n all
charter provisl0ns being conta1ned 1n a s1ngle document, the
art1cles of 1ncorporat10n. Separate art1cles of serial
des1gnat10n w111 no longer be used. Other 1nstances in
Wh1Ch the art1cles can be amended without shareholder act10n
are covered 1n sect10n 13.1-706.

§ 13.1-640. Issued and outstand1ng shares.

There 1S no comparable provislon in present
V1rg1nia law. Sect10n 13.1-640 allows, 1£ the articles so
prov1de, all shares of stock to be redeemed, whether they
are called preferred or common, so long as one share rema1ns
outstanc1ng Wh1Ch possesses un11m1ted vot1ng r1ghts and the
r1ght to rece1ve the net assets of the corporat10n on
d1sso1ut10n. The provls1on that all shares can be redeemed,
so long as one share possess1ng the full r1ghts referred to
rema~ns outstand1ng resolves an uncerta1nty 1n present law ­
can common shares be redeemed? By one school of thought
they can, 1£ a class of non-redeemable common 15
outstand1ng. Th1S, 1n turn, leads to the quest10n whether
the redeemable shares were 1n fact common, or were preferred
or spec1al. Sect10n 13.1-640 e11m1nates the 1ssue by d01ng
away w1th des1gnat10ns of preferred, common or &pec1al, and
allow1ng all shares to be redeemed so long as one share
possessing full r1ghts rema1ns outstand1ng.

§ 13.1-641. Fract10nal shares.

Tn1S sect10n changes present V1rg1n1a law by
allow1ng a corporat10n to ~ssue fract10nal shares 1£ 1t
w1shes to do so. Except l.n I1m1ted clrcumstances, frac­
t10nal shares are presently proh~b1ted by Code § 13.1-21.
Th~s sect~on would prov1de V1rg1n1a corporat~ons w1th a
degree of flex1b111ty comparable to that found 1n Del. Gen.
Corp. Law § 155. Sect10n 13.1-641A g1ves the board of
Q1recto_;s the r1ght to determ1ne whether or not to 1ssue
fract10nal shares, to pay the fa~r dollar value of the
fract10ns, or ~ssue scr1p.
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§ 13.1-642. Subscr1pt10n for shares before 1ncorporat10n.

The Official Comment to Model Act § 6.20, from
Wh1Ch th1S sect10n is taken, observes that while
pre1ncorporation subscr1pt10ns entered 1nto s1multaneously
by several sUbscr1bers may be cons1dered a b1nd1ng contract
between or among the subscribers, not all factual s1tuat1ons
lend themselves to analysis under contract law. This
sect10n 15 intended to provide a s1mple seL of legal rules
applicable to the enforcement of pre1ncorporation
subscr1pt1ons by the corporatlon after the incorporation.
The Official Comment to the Model Act notes that this
sect10n does not address the extent to Wh1Ch
preincorporation subscriptions may const1tute a contract
between or among subscribers. Section 13.1-642A provides
that a subscription agreement may be revocable by 1tS terms,
or may prov1de for any per10d of 1rrevocabi11ty. The
present rule 1n V1rg1n1a 15 that a subscript10n may not be
cancelled w1thout the unan1mous consent of the subscr1bers.
Marcuse v. Broad-Grace Arcade, 164 Va. 553 (1935). Section
13.1-642 would perm1t th1S requirement to be altered by the
Subscrlptl0n agreement 1tself.

Section 13.1-642E allows the corporat10n to sell
shares which have been forfe1ted for nonpayment but requ1res
payment to the subscriber or his representatlve of the
excess over the amount owed the corporat10n.

Section 13.1-642F explicitly prov1des that a post­
incorporat10n subscrlpt10n agreement 15 a contract between
the sUbscr1ber and the corporat10n. The sect10n does not
attempt to address the 1ssue whether, and to what extent,
other subscr1bers are also part1es to the contract.

§ 13.1-643. Issuance of shares.

This sect10n 15 one of the f1ISt, 1n order of
occurrence, to 91ve effect to the Model Act's f1nanc1al
prov1s10ns. It substant1ally changes V1rg1n1a law, as
stated 1n Code 5§ 13.1-17 and 18, by e11m1nat1ng the
concepts of par value, stated cap1tal, capltal surplus and
treasury stock. Accordingly the allocat10n of the
cons1deratlon recelved for shares to stated cap1tal and
cap1tal surplus as prov1ded 10 Code § 13.1-18, and the
determ1nat1on of the cons1derat10n WhlCh must be pa1d for
newly 1ssued or treasury shares, as stated 1n Code
§§ 13.1-17 and 18, are unnecessary.
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The Off1c1al Comment to Model Act § 6.21, on WhlCh
thlS sect10n ~s based, expla~ns that the concepts of stated
capltal and capltal surplus were el~m~nated to avo1d
confus1on, prov1de greater fleXlbl11ty to corporatlons, and
ellmlnate the poss~b11~~y of "*atered stock" l1ab111ty by
removlng par value concepts. The ·watered stock" l1ab111ty
Wh1Ch eX1sts 10 many states under the par value concept had
already b~en abrogated 1n V~r91n1a by statute. {Code
§ 13.1-17; see Vann v. Industrlal Processes Co., Inc., 247
F. Supp. 14 (O.O.C. 1965».

Sect10n 13.1-643B exp11c1tly author1zes prom1ssory
notes, and contracts for future serV1ces as va11d cons1dera­
tlon for shares. Code § 13.1-17 ~s s11ent on thlS p01nt.
However, these items presumably are valld cons1derat1on
under eX1st1ng law, 1nasmuch as the former proh1b1t10n
aga1nst them was e11m1nated from Code § 13.1-17 In 1975.

Sect10n 13.1-643 does not requ1re that the board
determ1ne the -adequacy· or the ·value R of the cons1derat10n
rece1ved for shares for all purposes. The -adequacy·
determlnat10n referred to 1n sectlon 13.1-643C relates only
to whether shares are va11dly lssued and are fUlly-pa~d and
non-assessable. Sucn a determlnat10n does not necessar11y
address, for example, the questlon whether eX1st1ng
shareholders ha~e been subJected t~ unreasonable d11ut10n.
Code § 13.1-~7 requ1res that the d1rectors place a dollar
value on the cons1der~tlon, wh~ch valuat10n 15 deemed
conclus1ve 1n the absence of fraud. Th1S -absence of fraud ft

standard has been replaced throughout the Comm1ss1on Draft
by the general -good fa1th a standard as set forth by sect10n
13.1-690. The Off1c1al Comment to Model Act § 6.21, Wh2Ch
ought to be cons1dered carefully 1n the 1nterpretat10n of
th1S sect10n, states that the d1rectors need not, although
they may, place spec1flc dollar values on non-cash
cons1derat10n. The Comment recogn~zes that some value must
be placed on cons1derat1on for account1ng purposes but ~hat

such values are not necessar~ly tne respons1b111ty of the
board of d1rectors.

As prov1ded 1n sect~on 13.1-643B, rece~pt of a
contract for future serv~ces or a prom1ssory note
constltutes conslderatlon. Shares 1ssued ~n exchange for
these types of cons1derat10n are fully pald and may be
1ssued upon recelpt of such conslderatlon. The corporatlon
may escrow, credlt d1strlbut10ns, or otherW1se restr~ct the
transfer of shares 1ssued for future serVlces or promlssory
notes unt~l the serV1ces are performed or the prom1ssory
note pa~d.



Care must be taken not to confuse subsect10ns C
and 0 of sect10n 13.1-643. Subsect10n C prov1des that
1ssued shares are deemed fully pa1d and non-assessable when
the corporat10n recelves the cons11erat10n for WhlCh they
were lssued. In the case of shares 1ssued for future
serVlces or prom1ssory notes, the cons1derat10n 1S recelved
by the corporatlon for purposes of th1S sect10n when the
corporatlon accepts the contract for future serVlces or the
promlSSory note. Subsect10n D conta1ns several techn1ques
WhlCh the corporat10n can use to 1nsure that the
shareholders fulf111 thelr contractual obllgat10ns. This
subsect10n presupposes that the shares have been 1ssued.
Subsect10n D does not mean that the conslderat10n for the
shares has not been recelved by the corporat1on, for
purposes of th1S sectlon, untl1 the contract for serV1ces
has been performed or the prom1ssory note paid.

One other change made by th1S sect10n 1S the
e11m~nat1on of the rlght of the shareholders, as prov1ded 1n
Code § 13.1-17, to restr1ct by resolut10n the board's
author1ty to lssue shares. Instead, th1S sect10n allows the
shareholders to reserve that power for themselves 1n the
artlcles of 1ncorporat10n.

§ 13.1-644. Llab111ty for shares 1ssued before payment.

Sect10n 13.1-644B should be read In conjunct10n
w1th § 13.1-6430, Wh1Ch prov1des that the board may escrow
or restr1ct the transfer of shares 1ssued for promlssory
notes or future serV1ces.

The Offlc1al Comment to Model Act S 6.22, from
Wh1Ch th1S sectlon 15 taken, notes that the Model Act leaves
to the Un1form Commerc1al Code quest10ns w~th respect to the
r1ghts of subsequent purchasers of shares and the power of
the corpOrat10n to cancel shares 1f the cons1deratlon 15 not
pa1d when due. See Code §§ 8.8-202 and 8.8-301.

§ 13.1-~. Share d1v1dends.

Th1S sect10n recogn1zes that a share dlvldend
1nvolves the lssuance of shares wlthout cons1deratlon, and
the definitl0n of nd~str1but10n" 1n sectlon 13.1-603
excludes a "share d~v1dend.n
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The Offlc1al COMment to Model Act § 6.23, from
WhlCh th1S sect10n 1S taken, states that the par value
statutory treatment of share dlv1dend transactl0ns
dlstlngu1shed a share ·sp11tU from a d1v1dend. In a share
·SpIlth the par value of the former shares 15 d1V1ded among
the new shares and there ~s no transfer of surplus 1nto the
stated cap1tal account as 1n the case\of a share ·d~v1dend.n

The Comment observes that because the Model Act has
ellmlnated the concept of par value, the dlst1nct10n between
a ·SpIlt- and a wdlvldend w has not been reta1ned. A
d1stlnct1on cont1nues In other contexts, however--for
example, wlth corporat10ns that have optlonally reta1ned par
values.

§ 13.1-646. Share opt10ns.

Sectl0n 13.1-646 follows eX1st1ng law except that
1t more clearly perm1ts the artlcles of 1ncorporatlon to
e11m1nate the need for shareholder approval than does
ex~st1ng Vlrg1n1a law.

§ 13.1-647. Form and content of cert1flcates eVldenc1ng
shares and form of bonds.

The Off1c1al Comment to Model Act § 6.25, from
WhlCh thlS sect10n 15 taken, states that th1S sect10n sets
forth the m1n1mum requ1rement for share cert1f1cates. The
prov1S10n In sectlon 13.1-647C regard1ng the statement on
each cert1flcate of the relat1ve rlghts, preferences and
11m~tat10ns app11cable to each class does not requ1re new
common stock certlflcates to be 1ssued 1£ sUbsequently a
preferred class 1S lssued. Rather the statement of relat1ve
rlghts of a partlcular class or ser1es 15 to be prov~ded on
certlf1cates represent1ng shares of that part1cular ~lass or
ser~es.

ThlS sectlon does not change the result 1n cases
such as Sylvan1a Indus. Corp. v. Ll11enfeld's Estate, 132
F.2d 887 (4th Clr. 1943) to the effect that a cert~f1cate of
stocK 1S not the stock 1tself, but mere eVldence of
ownersh~p. See sectlon 13.1-648 on certlf1cateless shares.
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S 13.1-648. Shares w~thout cert1f1cates.

The 1ssuance of ftuncert1f~cated· shares must be
author1zed by affJrmat1ve board act10n. Sections 13.1~647

and 13.1-648 appear to perm~t any comb1natlon of shares to
be 1ssued by a corporat10n 1n cert1f1cated or uncertificated
form, so long as the shares are so des1gnated by the board.

The Off1c1al Comment to Model Act S 6.26, from
Wh1Ch th1S sect10n ~s taken, p01nts out that deta11ed rules
w1th respect to the 1ssuance, transfer, and registration of
both cert1f1cated and uncert1f1cated shares appear in
art1cle 8 of the Un1form Commercial Code, as adopted 1n
V1rg1n1a effect1ve January 1, 1985.

§ 13.1-649. Restr1ct10n on transfer of shares or other
secur1tie~.

There are no prov1s10ns 1n the V1rg1n1a Code Wh1Ch
correspond to sectLon 13.1-649. The Off1c1al Comment to
Model Act § 6.27, from Wh1Ch this seC~10n 15 taken, provides
a number of 111ustrat1ve examples of restr1ct10ns permitted
by th~s sect10n. EX1st1ng Vlrg1n1a law perm1ts restrict10ns
1n the art1cles of 1ncorporat1on Wh1Ch are reasonable and
not contrary to publ~c po11cy. Monacan B111s v. Page, 203
Va. 110 (19S1). Reasonable restr1ct10ns presumably may
appear 1n an agreement between shareholders and the
corporat10n or among the shareholders themselves, 1nasmuch
as 1n Monacan B1115, supra, the V1rg1n1a Supreme Court
susta1ned the restr1ct10ns by reference to -the pr1nciple
that the charter 18 a contract between the corporat10n and
the stockholders and between the stockholders themselves.­
It 1S less clear whether such restr1ctl0ns presently may
appear 1n the bylaws, though Code § 13.1-24 states that the
-Bylaws may conta1n any prov1s10ns for the regulat10n and
management of the affa1rs of the corporat1on not

, incons1stent wlth law or the art1cles of 1ncorporat10n.-

In V1ew of the author1t1es referred to above,
section 13.1-649C does not appear to change eX1sting law 1n
any s1gn1f1cant respect. It lS less clear whether each of
the enumerated types of restrlct10ns 1n § 13.1~649C and D
would be susta1ned by the V1rg1n1a courts under eX1st1ng
Virg1n1a law. For example, subsect~on C 3 (-any other
reasonaole purpose ft

) must be deemed broader than the
eX1st1ng common law pr1nc1ple ~nvoKed 1n Monacan H111s,
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supra, and the "not man1festly unreasonable" prov1sion in
subsect10ns D 3 and D 4 15 more perm1ss~ve than the common
law doctr1ne.

In Monacan H111s, the court stated that 1t 15
"well settled that such restr1ct10ns are to be str1ctly
construed." The off1c1al Comment to Model Act S 6.27, from
WhlCh § 13.1-649 15 der1ved, 1nd1cates, however, that the
spec1f1cat10n of reasonable rules to govern transfer
restrict10ns 15 1ntended to encourage a more favorable
jud1c1al recept10n and less -r191dn adherence to the
trad1t~onal str1ct construct10n rule.

§ 13.1-650. Expense of 1ssue.

A prov1s1on of th1s type has not been thought
necessary to the V1rg1n1a Stock Act 1n past years, but
s1Q11ar prov1s1ons appear 1n numerous state corporate codes.

§ 13.1-651. Shareholders' preempt1ve r1ghts.

Th1S sect10n follows the ·opt out- approach of
Code § 13.1-23, rather than the ·opt 1n" approach of Model
Act § 6.30. Thus, unless preempt1ve r1ghts are abo11shed or
altered 10 the art1cles, the r1ghts as set forth 1n this
sect10n eX1st. It ~s 1mportant to note that the r~ght

conferred oy th~s sectlon can be expanded if prov1ded for in
the a:t1cles.

Under the Model Act, there are no preempt1ve
r1ghts unless prov1ded 1n the art1cles. The Model Act
conta1ns a substant1ve set of r1ghts, however, Wh1Ch eX1st
1£ so provlded 1n the art~cles. ThlS sect10n adopts
substant1ally those same substant1ve r1ghts, but 1n ~he ·opt
out- form. The r1ghts eX1st unless 11mlted or den1ed in the
art1cles. The Model Act conta1ns an exempt10n from
preempt1ve r1ghts for shares 1ssued w1th1n S1X months of the
date of 1ncorporat10n. Th1S exemptlon 15 not adopted 1n the
Comm1ss10n Draft. Th1S exempt10n would allow a corporat1on
to ra1se cap~tal early 1n 1tS eX1stence w1thout regard to
any preempt1ve r1ght of the holders of prev10usly 1ssued
shares. However, 1t may be those same 1n1t1al shareholders
who most need the advantage of preempt1ve r1ghts.
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Th1S sect10n contains a much expanded statement of
the procedure for waiv1ng or exerc1s1ng the right than
eX1sts in the present statute.

§ 13.1~652. Corporat10n's acqu1s1tion of 1tS own shares.

The major differences between the share
acqu1sition provisions of the Comm1ssion Draft and those of
the Virg1nia Code result from the eliminat10n in the
Comm1ssion Draft of the concepts of stated capital, treasury
shares and cancellation of shares. Section 13.1-652
provides that reacquired shares constitute authorized but
un1ssued shares unless the articles of incorporation prevent
re1ssue, in Wh1Ch case the number of author1zed shares 15 ~

reduced by the number of shares reacquired. The accounting
imp11cat10ns of the proposed procedure should be considered.

This section deletes all references to stated
cap1tal and requ1res the filing of articles of amendment to
record the reduct10n of authorized shares. Code § 13.1-63­
15 concerned pr1mar11y w1th cancellatlon of shares and
reduction in stated capital. It requires the f11ing of
articles of reduction to record the amount by which stated
capital 18 to be reduced upon cancellation of the shares.
Since the concept of stated capital is eliminated 1n the
Commission Draft, the prov1sions for cancellat10n of shares
as set forth in Code S§ 13.1-63, 65 and 66 are meaningless.
The consequence of those sect10ns was to reduce stated
capital, and if the art1cles so provided, reduce the number
of author1zed shares. Model Act S 6.31, on Wh1Ch th1S ,
section 15 based, makes reference to cancellation of
reacquired shares if the art1cles proh1bit reissuance of
reacqu1red shares. But there is no le9a~ sign1ficance unOer
the Model Act or the Comm~tssion Draft to the term
cancellat10n.

§ 13.1-653. Dlstr1but1ons to shareholders.

Th1S sect10n, Wh1Ch adopts Model Act § 6.40
w1thout change, 15 substant1ally different from present
V1rg1n1a law. The e11m1nat1on of par value, stated capltal
and surplus requ1res that a dlfferent standard for testlng
d1stribut10ns be app11ed than 15 presently used. The
O£f1c1a~ Comment to Model Act § 6.40 1S extremely 1mportant
1n understand1ng and applylng th1S sect10n.
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Comm1ssion Draft sect10n 13.1-603 def1nes
-d1str1but10n- as any transfer of money, property (except
the corporatlon's own shares) or incurrence of 1naebtedness
to or for ~e benef1t of shareholders ~n respect of the
corporatlon'~shares. The Off1c1al Comment to Model Act
S 6.40 1ndlc~~ that the transact10ns 1ncluded 1n th1S
def1n1t10n ~e·~ividends, acqu1s1t10ns of shares, and
d1str1but1ons 10 volun~ary or 1nvoluntary 11quidat10n. The
currency wlth Wh1Ch the d1str1but10n may be made includes
both money or property and debt.

Sect10n 13.1-653C provides that a d1str1but1on may
be made in any amount so long as after giv1ng effect to 1t
t~e corporat10n 1S solvent in both the equ1ty and balance
sheet sense. Subsect10n C 2, in establish1ng the balance .
sheet solvency test treats the sums payable to sat1sfy the
l1qu1dat10n preference of any shares 11ke a liability.
After a d1stribution, rema1n1ng assets must at least equal
l1ab111t1es plus the amount of the 11qu1dat10n preferences.
The equ1ty lnsolvency test requ1res subJect1ve judgments as
to 11qu1d~ty and the future course of a corporation's
bus1ness. These Judgments, though obv10usly qU1te diff1cult
to make, are not sign1f1cantly d1fferent from the tests
requ1red under present Code S 13.1-62. The Off1c1al Comment
to Model Act S 6.40 d1scusses the eq~1ty solvency test In
some deta11 and prov1des a helpful framework w1th1n Wh1Ch
these jUdgments can be made.

Section 13.1-652D prov1des that the equ1ty
insolvency test and the balance sheet solvency aeterm1nation
may be made on the bas1s of any reasonable accountlng
pract1ces and principles, fair valuatlon or any other method
reasonable in the circumstances. Th1S clearly 91ves the
d1rectors broad lat1tude, lnclud~ng the lat1tude 1n
appropriate circumstances to make both balance sheet and
equ1ty 1nsolvency determinat10ns based on -fa1r value­
valuat10ns, though such valuatlons mlght not be acceptable
under generally acceptable account1ng prlnc1ples.
Comm1ssion Draft sectl0n 13.1-690 estab11shes the standard
of conduct WhlCh the dlrectors must exerC1se 1n mak1ng the
solvency determ1nat10ns and sect~on 13.1-692 prov1des
exp11c1t l1ab111ty for a d1rector vot1ng for an unlawful
distr10ut10n unless that standard of conduct 15 met.

The Off1clal Comment to Model Act § 6.40 1nd1cates
that the_ drafters were unw1111ng to adopt a statutory
enactment of generally accepted account1ng pr1nc1ples.
Sect10n 13.1-653D 1mposes only a statutory standard of
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reasonableness, and author1zes use of any method of balance
sheet analys1s Wh1Ch sat1sf1es that standard. Wh11e th1S
approach allows Q1rectors to apply a broad range of
account1ng methods, 1t does not estab11sh an explic~t safe
harbor from l1ab111ty for d1str1but10ns made on the basis of
any part1cular system of accountlng. To the extent the
Comm1ss10n Draft can be sa1d to prov1de a safe harbor, it
does so through the protection afforded d1rectors who meet
the standards of sect10n 13.1-690B.

By the terms of section 13.1-653E 1 the legality
of a d1str1but10n by reacqu1s1t1on of shares 18 measured at
the ear11er of (1) the aate the property or money is
transferred or debt 15 incurred or (i1) the shareholder
ceases to be a shareholder wlth respect to the acqu1red
shares. If payment for the shares 1S by prom1ssory note, or
some other form of 1nstallment purchase, the test 1S applied
when the debt 1S 1ncurred, not when the payment 15 made.

Model Act § 6.40, and this section, establish
rules govern1ng distr1Dutions only for corporate law
purposes. As stated in the Off1cial Comment to Model Act
S 6.40, federal bankruptcy laws and state fraudulent
conveyance laws are des1gned for different purposes,
although both may treat ~he issue of insolvency. There is
not necessarlly cons1stency bet~een the law as stated in
this sect10n or the explanation 1n the Offic1al Comment to
Model Act S 6.40 and the interpretat10ns of 1nsolvency or
1tS consequences under the bankruptcy or fraudulent
conveyance statutes.

Art1cle 8

Shareholders

§ 13.1-654. Annual meet1ng.

The only s1gnlf1cant d1fference between th1S
sect10n and present V1rg1n1a law 1S the Cod1f1cat1on 1n
sect10n 13.1-653C of the generally accepted pr~nc1ple that
the fallure of a corporat10n to hold an annual meet1ng 1n
accordance w1th lts bylaws wlll not affect the va11d1ty of
any cor~orate act10n.
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§ 13.1-655. Spec1al meet1ng.

Th1S sect10n substant1ally expands the present
V1rg~nla statute, Code § 13.1-25. For example, sect10n
13.1-65SA 2 requ1res that the shareholders demanding a
spec1al meet1ng of a closely-held corporat10n dellver to the
secretary of the corporat10n one or more written demands
sett1ng forth the purposes of the spec1al meet1ng. And by
sect10n 13.1-655E, only buslness w1th1n the purpose or
purposes stated 1n the not1ce for spec1al meet1ngs may be
transacted at such meet1ng. Th1S latter requ1rement is a
Cod1ficat10n of the pr1nc1ple 1mp11ed 1n Noremac v. Centre
B111 Court, 164 Va. 151 (1935), and French v. Cumberland
Bank & Trust Company, 194 Va. 475 (1953). Sect10n 13.1-655B
allows the art1cles of 1ncorporat10n to 1ncrease or decrease
the percen~age of shareholders needed to demand a spec1al
meet1ng under subsection A 2.

Unless a different aate has been f1xed by the
corporat10n, section 13.1-65SC f1xes the date the f1rst
shareholder s1gns a wrltten demand as the record date for
determ1n~ng Wh1Ch shareholders are ent1tled to demand a
spec1al meeting. The prov1s1ons of sect10n 13.1~655C f1x1ng
the record date for determ1n1ng the shareholders ent1tled to
demand a meet1ng are separate from the prOV1S10ns of sect10n
13.1-658C and 13.1-660 Wh1Ch determ1ne the record date for
determ1n1ng the shareholders ent1tled to not1ce and to vote
at a meet1ng.

Sect10n 13.1-655A 2 ra1ses the percentage of
e11g1ble votes necessary to demand a spec1al meet1ng from
ten percent as requ1red by Code § 13.1-25 to twenty percent.
Th1S prov1s10n app11es only to closely-held corporat10ns
(wh~ch represent the overwhelm1ng number of domest1c
corporat1ons), thereby allow1ng larger corporat1ons to f1X
the percentage 1n the1r art1cles of 1ncorporat10n or bylaws.

Among larger publ~cly-held corporat10ns, there 15
lncreas1ng concern w1th the present statutory rule
perm1tt1ng a spec1al meet1ng to be called by the holder of
10% or more of a corporat10n's shares, 1n that 1t allows a
potent1al acqu1ror to demand a meet1ng after acqu1r1ng a
relat1vely small percentage 1nterest. It 1S generally
thought that th1S statutory r1ght cannot be altered by the
art1cles of 1ncorporat10n or bylaws so as to 1ncrease the
requ~red percentage ownershlp necessary to call a meet1ng.
Wall Street adv1sers have urged some of V1rg1n1a's largest
corporatlons to re~ncorporate elsewhere because of th1S
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prOV1S10n. Sectlon 13.1-655 adopts the so-called -Delaware
approach" to th~s problem. Under Delaware law a spec1al
meetlng may be called only by the board or the 1nd1v1duals
3uthorlzed to do so by the artLcles or bylaws (Del. Gen.
Corp. Law § 211). Subsectlon A 1 of sect10n 13.1-655
substant1ally tracks the Delaware language.

§ 13.1-656. Court-ordered meet1ng.

Th1S sectlon provldes a remedy for shareholders ~f

the corporat10n refuses or fa11s to hold a shareholders
meet1ng as requ1red by sect10ns 13.1-654 or 13.1-655. The
Offlclal Comment to Model Act § 7.03, from Wh1Ch th1S
prOV1Slon 15 taken, makes clear that the court may exerc~se

1tS d1scret10n In determ1n1ng whether or not .to order a
meetlng held. The Off1c1al Comment also states that 1t 15
the shareholder who carr1es the burden of show1ng that he 15
entltled to the order.

Sect10n 13.1-656 does not 1nclude a prov1s10n
found 1n the Model Act perm1tt1ng the court to f1X the
quorum requlrements for a court-ordered meeting. The
Off1clal Comment to Model Act § 7.03 states that th1S
prov1sion was 1ncluded 1n the Model Act to avold the
s1tuation where a maJor1ty shareholder frustrates a
court-ordered meetlng by not attend1ng and prevent1ng the
eX1stence of a quorum. The po11cy reason for perm1tt1ng a
court to vary the normal quorum requ1rement 1n such
c1rcumstances 18 not clear, and the Comm1ss10n Draft om1ts
any such prOV1S10n.

Insofar as concerns attorney's fees for a
plalnt1ff proceed1ng under th1S sect1on, the Comm1SS10n
Draft does not lntend to alter the result 1n Re111y Mortgage
Group, Inc. v. Mount Vernon S.&L. Ass'n., 568 F. Supp. 1067
(B.D. Va. 1983).

§ 13.1-657. Actlon wlthout meetlng.

The sentence concern1ng the w~thdrawal of consent
reflects a ?Os~t10n taken 1n the Off~c~al Comment to Model
Act §_7.04, from Wh1Ch Ch1S sectlon 15 der1ved. The
add~tlon of th1s statutory language ellmlnates confuslon as
to che tlme at Wh1Ch any actlon taken by unanlmous wr1tten
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consent 15 effect~ve, and the consequence of the w~thdrawal

of any consent pr10r to that t1me. The last sent~nce of
subsectlon A, regard1ng the effect1ve date of act10n taken
by unan1mous wrLtten consent, parallels sect10n 13.1-685,
and the commentary to that sect10n is also app11cable here.

As Drov1ded 1n sect10n 13.1-657D, the Comm~SS10n

Draf~ requ1res that not1ce of proposed act10n by the
sharenolders be g1ven to non-vot1ng shareholders (as for
example for mergers, sales of assets other than tn the
regular course of bus1ness, d1sso1ut10n, and amendments to
the art1cles of 1ncorporat10n), and the wr1tten consents
must rec1te that the not1ce was 91ven to the non-vot1ng
shareholders at least 10 days before act10n 15 taken. The
V1rgln1a Code has no comparable prov1s10n, even though
not~ce to non-vot1ng stockholders lS requ1red 1n certa1n
cases, e.g., Code § 13.1-70.

§ 13.1-658. Not1ce of meet1ng.

Tb1S sect10n merely expands the prov1s10ns of Code
§ 13.1-26. It extends from SO days to 60 days the maX1mum
t1me per10d 10 advance of a meet1ng dur1nq Wh1Ch not1ce must
be 91ven, and adds d1sso1ut10n to the 11st of transact10ns
forwh1Ch at least 25 days not1ce to shareholders must be
91ven. Unless otherW1se f1xed by the corporat1on, the
record date for determ1n1ng Wh1Ch shareholders are ent1tled
to not1ce of and to vote at the meet1ng 1S ~he close of
bus1ness on the day before the Weffectlve date- of the
not1ce to shareholders. The we f f e c t 1ve date W 15 def1ned 1n
section 13.1-610C and 15 the date of ma111ng of the not1ce,
cons1stent w1th Code S 13.1-26. Unless the bylaws requ1re
otherw1se or unless a new record date 15 requ1red, 1£ a
meet1ng 15 adJourned to a Q1fferent date, t1me, or place,
not1ce need not be 91ven 1£ the new date, t1me, or place was
announced pr10r to adJournment.

Sect10n 13.1-6588 prov1des that unless the
artlcles of lncorporat10n requlre 1t, the not1ce of an
annual meetlng need not state the purpose for Wh1Ch the
meet1ng was called. ThlS provls1on ~s conslstent wlth
eX1st1ng case law. See M111er v. Internat10nal DOlan of
Un~ted Brewery, Flour, Cereal and Soft Drlnk Workers of
Amer1ca, 187 Va. 889 (1948).
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Sect10n 13.1-658F carr1es forward the provisions
of the last paragraph of Code § 13.1-26, added 1n 1984~ .
Th1S sect10n re11eves a corporatlon or the burden of 9 1v 1ng
not1ce to stockholders 1£ annual reports and proxy
statements for at least two consecut1ve annual meetlngs have
been returned unde11verable. Tnere 15 also an alternat~ve

test based on unde11verable d1v1dend checks. Th1S exemption
from the not1ce requ1rements, Wh1Ch w111 pr1mar11y benef1t
larger, publicly-held corporat10ns, corresponds to a
provis10n 1n the federal proxy rules (Rule 14a-3) adopted by
the Securit1es and Exchange Comm1SS10n in 1983.

§ 13.1-659. Wa1ver of not1ce.

Tn1S sect10n 1S cons1stent w1th the prov1s10ns of
Code § 13.1-27. It requ1res that the walver be de11vered to
the secretary of the corporation and 1t descr1bes 1n more
deta11 the effect of a shareholders attendance at a meet1Dg.
These prov1s1ons bas1cally prov1de that attendance alone
wa1ves obJect10n to lack of not1ce or improper sUDJect for
d1Scussion, unless the shareholder spec1f1cal1y obJects.
Scott County Tobacco War~house., Inc. v. Barr1S 214 Va. 508
(1974) neld that attendance and part1c1patlon const1tuted a
wa1ver of obJectlon.

In certain sltuat10ns (for example, a merger, the
sale of the assets other than 1n the regular course of
bus1ness, d1sso1ut10n or amendment of the art1cles of
1ncorporation) a wa1ver of not1ce, 1n order to be effect1ve,
must be obta1ned from both vot1ng and non-vot1ng
shareholders, 1nasmuch as both types of shareholders are
ent1tled to notlce of meet1ngs at Wh1Ch such spec1fied
act10ns are to be presented for approval.

§ 13.1-660. Record date.

The Off1c1al Comment to ~odel Act S 7.07, from
Wh1Ch th1S sect~on 1S taken, states, among other th1ngs,
that a recor~ date may not be flxed retroact1vely. Th1S
po~nt 15 reflected 1n sect10n 13.1-660A, whether the record
date lS establlshed by the bylaws or by act10n of the board
of d1r~ctors. The Offlclal Comment also pOlnts out that 1f
ne1ther the bylaws nor the board of dlrectors f1X a record
date for a spec1f1c act10n, the 'sectlon of the Act that
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deals wlth that act10n 1tself f1xes the record date (for
example, sectlon 13.1~658D).

§ 13.1-661. Shareholders 11st for meet1ng.

Th1S section 1S, for the most part, a restatement
of Code § 13.1-30. The requ1rement of the last sentence of
sect10n 13.1-6618, relat1ng to the r1ght to inspect the
shareholders list of certain larger, pUblicly-held companies
pr10r to a meet1ng does not apply to 1nspect1on rights
dur1nq a meet1ng. The r1ght to 1nspect 15 not the same as
the r1ght to "1nspect and copy" under sect10n 13.1-771, and
the vary~n9 r1ghts under these sect10ns are 1ndependent of
each other.

§ 13.1-662. Vot1ng entltlement of shares.

Sect10n 13.1-662 follows the language of Code
§ 13.1-32 1nsofar as 1t generally spec~f1es that, unless the
art1cles of 1ncorporat10n otherw~se prov1de, each
outstandlng share 15 ent1tled to one vote on each matter
voted on at a shareholders' meet1ng. The extent to Wh1Ch,
under present law, vot1ng r1ghts may be varled 1n the
art1cles of ~ncorporat1on 15 not clear. Fract10nal or
mult1ple votes per share, or nonvot1ng shares, are often
used and are clearly perm1ss1ble. But the po11cy of the
State Corporat10n Comm1SS10n for many years has been to
refuse to accept for f1l1ng prOV1S10ns 1n art1cles prov1ding
for per caplta votlng, on the theory that vot1ng rlghts of a
part1cular class or ser1es may not be var1ed w1th1n such
class or ser1es, even though authoI1zed by the art1cles.

Recently, tne Comm1SS1on refused to accept for
f111ng an amendment to artlcles of 1ncorporat10n _
establ~sh1n9 Q1fferent1al vot1ng r1ghts wlth1n a class qU1te
s~m11ar to those perm1tted by the Delaware Supreme Court 1n
Prov1dence & Worches~er Co. v. Baker, 378 A.2d 121 (1977).
Whether sucn an amendment would be author1zed by sect10n
13.1-662 15 also unclear. In the Exposure Draft to the
Rev1sed Model BUS1ness Corporat1on Act, the Offlclal comment
exp11c1tly embraced the conclus~on of the Providence &
Worchester Co. aec1s10n. In the f1nal verS10n, the Offlc1al
Comment to Model Act § 7.21 altogether om1ts reference to
the concept of o1fferent1al vot1ng 11ghts 1n gen~ral, and to
the Prov1dence & worchester Co. deC1S10n 10 part1cular.



§ 13.1-653. Prox~es.

Altnough there have been no reported V1rg1n1a
cases on the pOlnt, at the present t1me Virg1n1a would
presumably follow tne common law rule that the death or
1ncapaClty of the appo1nt1ng shareholder revokes a proxy.
Sect10n 13.1-663E mod1f1es that rule and allows the
corpOrat1on to accept the votes of the proxyholder until the
appropr~ate corporate off1cer or agent receives notice of
the shareholder's death or ~ncapaclty. As noted 1n the
Officlal Comment to Model Act § 7.22, in V1ew of the
w1despread d1spersal of shareholders today 1t is not
feas1ble for the corporat1on to learn of such events
1ndependent of not1ce. Accordingly the modificat10n to the
common-law rule seems appropr1ate. This section appears not
to affect the va11d1ty of the proxy appolntment or 1tS
manner of exerC1se as between the proxy and the personal
repreSentat1ve of the decedent or lncompetent. This
relat10nsh1p would continue to be governed by the law of
agency.

The Off1c1al Comment to Model Act S 7.22 notes
that the general test adopted for 1rrevocable apPo1ntments
of a proxy 1S the common law test that all appo1ntments are
revocable unless ·coupled w1th an 1nterest.- The specific
examples of aPPo1ntments ·coupled with an interest- that are
provided 1n sect10n 13.1-663D are not exhaust1ve and other
arrangements may also meet the test.

§ 13.1-664. Shares held by nom1nees.

There are no prov1s10ns 1n the V1rg1n1a Code
correspondlng to sect~on 13.1-664. Th1S sect10n recogn1zes
tne common pract1ce for shares to be held 1n street name and
author1zes, but does not require, corporat1ons to establish
a procedure to fac111tate d1rect commun1cat10n between the
corporation and the benef1c1al owner. The procedure adopted
by the corporat10n 15 also d1scret1onary for the shareholder
(the nominee), who must elect to follow the procedure
adopted by the corporat10n.

The def1n1t1on of ·shareholder" 1n sect10n
13.1-603 ~ncludes benef1clal owners to the extent they
obta1n_the r1ghts of shareholders pursuant to the procedure
author~zed by th1S sect10n.

- 31 -

231



§ 13.1-665. Corporatlon ls acceptance of votes.

The substance of sect10n 13.1-665 1$ new, except
for subsect10n C Wh1Ch 1S taken from Code § 13.1-32. The
only s1m11arLty to any other ex~stlng prov1sions of the
Vlrg1n1a Code 1S the estab11shment of presumpt10ns of
vallc1ty of proxLes 10 certa1n s1tuat10ns. Code § 13.1-32
estaD11shes a presumpt10n of va11d1ty for prox1es executed
by another corporat10n, a partnersh1p and f1duc1ar1es and
prov1des that the burden of prov1ng 1nva11d1ty shall be on
the challenger.

Th1S section does not place the burden of proving
1nva11d1ty on the challenger as the V1rg1n1a Code does.
Instead the presumpt10n of va11d1ty may be cond1t1oned, at
the request of the corporat10n, upon presentatlon of
eV1dence sat1sfactory to the corporat10n of matters such as
fiduc1ary status. This approach 15 des1rable S1nce under
sect10n 13.1-665D the corporat10n may reJect a vote of a
proxy 1£ the agent tabulat1ng votes, act~n9 1n good fa1th,
has reasonable doubt concern~n9 tne author1ty of a
signatory. It 15 not unreasonable to reJect a proxy's vote
1£ the eVldence Wh1Ch may be requlred by statute 15
requested and not prov1ded. The Off1clal Comment to Model
Act S 7.24, from Wh1Ch th1S sect10n 15 der1ved, states that
in a proxy f1ght or other contested lssue a more caut10US
attitude toward prOXles may be adopted by a corporatlon 1n
determining whether 1t has "reasonaole doubt" concern1ng a
proxy. The Off~c1al Comment also notes that Model Act
S 7.24 aoes not address the quest10n whether an act10n was
properly or 1mproperly taken or approved. Th1S 15
ult1mately a matter for Jud~c1al resolut10n through ~eview
of the results of an elect10n 1n a SU1t to enJ01n or compel
corporate act10n. The Off1c1al Comment also observes that,
sim11arly, Model Act § 7.24 does not address the llab111ty
of the proxy to the shareholder for exerc1s1ng author1ty
contrary to or beyond the autnor1ty granted h1m. These
matters are governea by the law of agency and not by ~h1S

sect10n.

The Amer1can SOc1ety of Corporate Secretar1es has
estab11shed pr1nc~ples for the acceptance of proxy
appo~ntments ~n rout1ne electlons 1n Wh1Ch there 15 no proxy
contest. Tne Offlclal Comment to Model Act § 7.24 sets
forth a number of useful examples of the app11cat10n of
sect1on_'.24 to spec~f1c fact s1tuat1ons based on these
pr~nc1ples.
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§ 13.1-666. Quorum and vot1ng requ1rements for vot1ng
groups.

Th~s sect10n expands, and 1n certa1n respects
changes, present law regard1ng quorum and vot1ng
requ1rements. Sect10n 13.1-666A makes clear that d1fferent
quorum counts may be necessary, depend1ng on the matter
under cons1derat1on. Thus, the art1cles mlght prov1de
d1fferent quorums for Qlfferent matters, for example, a
maJorlty for electl0n of d1rectors and two-thlrds for
merger. If a meet1ng were called to cons1der both matters
and 1£ 60% of the shares were represented, the meet1ng could
proceed w~th the election of d1rectors, but could not
proceed to vote on the merger. Unless the art1cles
otherWlse provlde, a maJor1ty of the shares must be
represented to const1tute a quorum. Spec1al quorum and
vot1ng requ1rements for approval of confl~ct of lnterest
transact10ns by members of the board of d1rectors are
provlded 1n sect10n 13.1-691.

Sect10n 13.1-6668 changes present V1rg1n1a law as
stated ~n Lou1sa 011 Corp. v. QU1g1ey, 217 Va. 898 (1977).
That case held that the w1thdrawal of a maJor1ty shareholder
from an annual shareholders meet1ng -broke- the quorum.
Th1S sect10n overrules that hold1Dg and restores the
common-law approach, Wh1Ch prov1des that once a share 15
represented for any purpose, 1t 1S deemed present for all
purposes. Th1S 1S d1fferent from the rule estab11shed for
d1rectors meetlngs, where a number of d1rectors suff1C1ent
to const1tute a quorum must be present at the t1me the
act10n 18 taken. See Commiss10n Draft sect10n 13.1-688C.

Sect10n 13.1-666C also changes present V1rg1n1a
law. Under V1rgl.n'1.a Code S 13.1-31, once a quorum 18
present the aff1rmat1ve vote of a maJor1ty of the shares (or
such larger number as the art1cles or statute may requ1re)
represented and entltled to vote 15 necessary for passage.
Accord1ngly, both negatlve votes and abstent10ns work
aga1nst passage. Sectlon 13.1-665C prov1des that, ~bsent

class vot1ng or a requlrement In the artlcles or s~atute for
a h1gher number of aff1rmat1ve votes, a matter 15 passed 1£
more votes are cast In favor of It than a9alns~ 1t. The
rule would thus be that passage requ1res a maJor1ty of the
votes cast rather than a maJor~ty of the votes present.
Consequently, abstent10ns would have no effect.

Shares owned by a shareholder who comes to the
meet1ng to obJect on grounds of lack of notlce may be
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counted toward presence of 3 quorum. ~ttendance at a
meetlng, however, does not const1tut~ a wa1ver of other
obJect1ons to the meet1ng such as the lack of not1ce.

The artlcles of 1ncorporat10n may 1ncrease quorum
and votlng requ1rements, and may decrease quorum (and,
subJect to certa1n l1m1ts, vot1ng) requ1rements. Present
V1rg1n1a law l1m1ts the power to reduce the quorum to a
m1nlmum of one-~h1rd. Tne Off1c1al Comment to Model Act
§ 7.25 states that th1S restr1ct1on was e11m~nated from the
Model Act because 1t was thought unreasonably conf1n1ng 10
certa~n s1tuat10ns, such as where a class of shares w1th
preferent~al r1ghts 18 91ven a 11m1ted r1ght to vote that
may be exerclsable only rarely.

§ 13.1-667. Act10n by single and multlple vot1ng groups.

Th~s sectl0n employs the not10n of a "vot1ng
group· wh1cn 15 deflned as a group of shares Wh1Ch under the
art~cles or scatute are ent1tled to vote as a separate group
on a partlcular matter. ThiS concept 15 not found ~n the
present statute. It aYo~ds repet1t1ve use of language 10
the statute descr1b1ng the shares entltled to vote
separately.

§ 13.1-668. Greater quorum or vot1ng req~1rements.

Suosect~on A ~s conslstent wlth eX1stlng law.
Code § 13.1-33 allows a corporat10n to set a greater vot1ng
requlrement In the artlcles; It does not refer ~o quorums.
However, § 13.1-31 «ould allow a greater than maJorlty
quorum requlrement. The Vlrg~n~a Code and Commlss1on Draft
author~ze thesa modlf1cat10ns only 1f they are conta1ned In
the art1cles of lncorpOtat10n; ~hey do not authorlze them to
be pl:ced ~n the bylaws. SeC~10n 13.1-6688 d~ffers from
Model Act § 7.27 on wh~ch 1C 1S based, by prov1dlng that any
amendment to the artlcles to cnange ~he quorum or vot1ng
requ1rements (to increase or jecrease them) ~f adopted at a
shareholders meeting, must oe adopted at 3 meetlng held 1n
compl~ance w~th the quorum or votlng r~qu1rements then ~n

effect. Moael Act § 7.27 requ1res that the quorum and
votlng requ~rements appl~cable at the meet1ng called to
consider the amendments be the quoruw or votlng requ~rements

proposed to oe adopted, 1f greater than those then 1n
eff~ct.
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§ 13.1-669. Vot1ng for d1rectors; cumulat1ve votlng.

Sect10ns 13.1-669A, Band C correspond wlth the
provlS10ns of Code § 13.1-32. The I1m1tat10n of sect10n
13.1-669D 1 15 new to V~r91n~a. It 1S 1ntended as a means
of alert1ng shareholders to the fact that votes may be
cumulated. The 48 hour not~ce 1n sect10n 13.1-669D 2
assures that other shareholders w~ll have the opportun1ty
before the vote 1S taken to cons1der how to cumulate the1r
votes.

§ 13.1-670. VOt1Dg trusts.

Code S 13.1~34 prov~des that the vot1ng trustee
shall keep a record of the holders of vot1ng trust
certlf1cates. Sect10n 13.1-670 does not specif1cally
requ1re vot1ng trust cert1f1cates, but spec1f1cally prov1des
that the 11st of benef1cial 1nterests shall be prepared when
the vot1ng trust agreement 18 s1gned and shall be de11vered
to the corporat10n1s pr1nc1pal off1ce. Th1S sect10n 15 not
1ntended to change the result 1n ~hrasher v. Thrasher, 210
Va. 624 (1970), where a party to a vot1ng trust agreement
was held estopped from challeng1ng the va11d~ty of a vot1ng
trust agreement on grounds that the techn1cal requ1rements
of Code S 13.1-34 had not been met by the corporat1on.

Code § 13.1-34 expressly subJects the agreement
and 11st to the same lnspect10n r1ghts of shareholders as
books and records generally. The Comm1SS10n Draft re11es
upon seC~10n 13.1-661 to secure th1S r1ght.

Sect10n 13.1-670 perm1ts extens10ns of a vot1ng
trust agreement beyond the 1n1t1al lO-year term. Th1S 15 a
helpful addltlon to V1rg1n1a law.

§ 13.1-671. Vot1ng agreements.

Sect~on 13.1-671 corresponds to the last paragraph
~n Code § 13.1-34, though 1t spec1f1cally requ1res a wr1tten
vot~ng agreement wh11e the current statute does not. The
Off~c1al Comment to Model Act § 7.31, on Wh1Ch th1S sectlon
15 cased, states that ·vot1ng agreements" are not subJect to
the lO-year l1m1tat10n app11cable to vot1ng trusts. The
Off1c1al Comment also states that thlS sect10n avo1ds the
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result reached 1n R1ng11ng Bros. Barnum & Ba11ev Comb1ned
Shows v. R1ng11ng, 53 A.2d 441 (Del. 1947), when the court
held that the appropr1ate remedy to enforce a poo11ng
agreement was to refuse to per~~t any vot1ng of the
breach1ng party's shares.

§ 13.1-672. Procedure 1n der1vat~ve proceed1ngs.

There is no prov1s1on ~n the Virg1n1a Code
comparable to th1S sect1on. The Off1c1al Comment to Model
Act § 7.40, from Wh1Ch th1S sect~on 15 taken, states that
§ 7.40 1S lntended to deal w1th the procedural requirements
app11cable to derivat1ve SU1tS brought 1n state courts.
Rule 23.1 of the Federal Rules of C1v11 Procedure governs
the procedural requ1rements on aer1Vat1Ve SU1ts brought 1n
federal courts. Accord1ng to the Off1c1al Comment to Model
Act § 7.40, the procedural requ1rements 1mposed by S 7.40
(insofar as those requ1rements are adopted In th1S sect10n)
are as follows:

(1) The pla1ntiff may be e~ther a reg1stered or
benef1c1al owner of shares held by a nom1nee
in h1S behalf. EX1st1ng V1rg1n1a law does
not clearly address th1S 1ssue.

(2) The pla1nt1ff must have been an owner of
shares at the t1me of the transact10n 1n
quest10n. Th1S p01nt 18 presumably
consistent w1th eX1st1ng Virg1n1a law, though
there is no V1rg1n1a case clearly on p01nt.

(3) Optlon holders and convert1ble debenture
holders are not perm1tted to sue. There 15
no pr10r V1rg1n1a law on thlS p01nt.

(4) There must De pr10r not1ce and demand Qn
d~rectors ~n most c1rcumstances, 1.e., unless
ftexcused-. Th~s sectlon 15 cons1stent w1th
the present V1rg1nLa rule. E.g., Mount v.
Radford Trust Co., 93 Va. 427,431 (1896);
L1ggett v. Roanoke Water Co., 126 Va. 22
(1919)i Rellly Mtg. Group, Inc. v. Mount
Vernon Savlngs & Loan Ass'n, 568 F. Supp.
1067 (B.D. Va. 1983).
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(5) There need be no prlor not1ce to or demand on
shareholders. To the extent V1rglnla law
m1ght be construed to requlre not~ce to or a
demand on shareholders, e.g., Vlrgln1a
Passenger & Power Co. v. Flsher, 104 Va. 121
(1905), th1S sect10n ellm1nates any such
requ1rement.

(6) A court may stay a derlvat1ve su~t whlle the
board of d~rectors 1nvest1gates the subJect
of the suit. Th1S prOV1S10n 15 conslstent
w~th, though 1t does not attempt to cod1fy,
the ru11ng 1n Abella v. Un1versal Leaf
Tobacco Company, 546 F. Supp. 795 (E.D. Va.
1982), and 15 1ntended to preserve the rlght
of the board of d1rectors to conslder whether
or not to seek to enforce on lts own the
corporat10n's cla1m.

(7) Plalnt1ffs are not requ1red to post bond as
secur1ty for expenses. Though th1S rule 18
not exp11c1tly stated 1n the statute, the
Off1clal Comment to Model Act. § 7.40 states
that th1s lS the effect of the statute
lnasmuch as an ear11er Model Act requlrement
of security for expenses has been deleted.

(8) Settlement or d1scont1nuance of der1vat1ve
I1t1gat10n requ1res Judlc1al approval. Th~s

p01nt 15 presumably cons1stent w1th eX1st1ng
V1rgln1a law, though there 15 no Vltgln1a
case clearly on pOlnt.

Th1S sectlon does not adopt a Model Act
requ1rement that a compla1nt 1n a derlvatlve SUlt must be
ver~fled. The Comm1ss10n Draft allows such matters to be
handled through other general procedural rules. Also, 1t
does not adopt a Model Act provls1on deallng w1th the
recovery of defendant's expenses from pla1nt1ff 1n certa1n
sltuat10ns on the theory that th1S 1ssue should be governed
by the common law rules that have been developed by the
courts.

The Comm1SS10n Draft, 1n subsect10n D, permlts a
court to appo1nt a commlttee of two or more 1nterested
persons (not necessarlly d1rectors) to determlne whether
cont1nuat10n of a partlcular der1vat1ve SUlt 1S In the best
1nterests of the corporatlon. The statute does not address
the substantlve effect of a determ1nat2on by any such



comm1ttee on the SU1t 1n quest~on. Th1S provis1on is In
ado1tlon to, and not 1n l1eu of, any other mechan1sms
establlshed by the corporatlon to cons1der the same 1ssue.
For example, In Abella v. Un1versal Leaf Tobacco Co., 546 F.
Supp. 495 (E.D. Va. 1982), the court concluded that V2rg1nia
law perm1ts a d1s1nterested comm1ttee of d1rectors,
appo1nted by the rema1n1ng d1rectors, to determ1ne whether
or not a part~cular der1vat1ve act10n brought on behalf of
the corporat10n should be term1nated. Noth1ng in th1S
section lS lntended to change the result reached 1n that
case.
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Artlcle 9
D1rectors and Off~cers

§ 13.1-673. Requ~rement for and dut1es of board of
d1rectors.

Th~s sect10n d1ffers from present V1rgln1a law, as
stated 1n Code § 13.1-35 1n several respects. The more
s1gn1flcant departure 1S the prov1s10n 1n sect10n 13.l-673B
to the effect that the bus1ness and affa1rs of the
corpOrat10n be managed ·under the dlrect10n of [the] board
of dlrectors.- Th1S change 15 1ntended, as stated 1n the
Off1c1al Comment to Model Act § 8.01 on WhlCh It 15 based,
to reflect the dlfferent role and funct10n of the board 1n
var10US corporat1ons. In small closely-held corporat10ns,
the board may 1n fact -manage ft the bus1ness. In larger
pub11cly-held corporat10ns, It 1S not feaslble to lmpose an
ob11gat10n on a board to -manage" the bus~ness. Typ1cally
the board would formulate management polley, and delegate
management to the offlcers. In such corporat1ons the bUS1­
ness would more l1kely be managed ·und~r the d1rect10n ofw

the board, rather than by the board.

§ 13.1-674. Qua11f1cat10n of d1rectors.

Th1S sect10n broadens the present V1rg1n1a rule
regard1ng qua11flcat10ns of d1rectors as conta1ned 1n Code
S 13.1-35. It allows the qua11f1catl0ns to be prescr1bed 1n
elther the art1cles or bylaws. Present law regu1res that
qual1f1cat1ons be stated 1n the art1cles. However, 91ven
the d1fferent procedures for amend1ng the two documents,
careful cons1derat10n should be g1ven to the placement of
any prov1s10n regard1ng dlrector quallf1catlons. The
bylaws, absent a spec1al provls10n, may be amended by the
d~rectors; any substantlve amendment to the art1cles
requ1res approval of both the dlrectors and shareholders
ent1tled to vote.

§ 13.1-675. Number and elect~on of dlrectors.

Regardlng subsect~on C, the Offlclal Comment to
Model Act § 8.03, on Wh1Ch thlS sect10n 15 based, states
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The 11m1tat~ons on the author1ty of the
board of 01rectors set forth In th1S sectlon
are substantlve restr1ct10ns that may not be
changed by prov1s10ns 1n art~cles of
1ncorporat10n or bylaws. For example, a
general prov1s10n 1n bylaws grant1ng the
board of d1rectors author~ty to amend bylaws
does not author1ze a board of d1rectors,
after shares are 1ssued, to change the
I1m1ts of a var1able-range board estab11shed
by the bylaws.

Section 13.1-675E adds protect10n for an
individual elected to a pos1t10n on the board w1thout
h~s or her consent. Such an 1nd1v1dual must be
not1f1ed of the pend1ng electlon. If the 1nd1v1dual
does not wish to serve, but 15 nevertheless des1gnated
or elected, he or she should res1gn as prov1ded 1n
section 13.1-679.

§ 13.1-676. Elect10n of d1rectors by certaln classes
of shareholders.

Th1S sect10n 15 substant1ally s1m11ar to
Code § 13.1-37. The Off1c1al Comment to ~odel Act
S 8.04, on Wh1Ch th1S sect10n 15 cased, p01nts out
that a class (or classes) of shares entltled to elect
separately one or more d1rectors const1tutes a
separate vot1ng group for purposes of the elect10n of
d1rectors, and that d1rectors are elected w1th1n each
vot1ng group by a plura11ty of votes. Under sect10n
13.1-666, quorum and vot1ng requ1rements must be
separately met by each vot1ng group.

§ 13.1-677. Terms of d1rectors generally.

Th1S sect10n 15 substant~ally Slmllar to
Code § 13.1-36 except for sect~on 13.1-677D. That
prov1s10n changes present law by prov1d~n9 that the
term of a d1rector elected to £211 a vacancy exp1res
at the next shareholders meet~ng at Wh1Ch d~rectors

are elected. Under Code § 13.1-36 a d1rector holds
off~ce for the term for Wh1Ch he 15 elected.
Accord1ngly, under eX1st1ng law a d1rector elected by
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the board of d1rectors to £111 a vacancy in the f1rst
of a three-year term would serve for the remainder of
the term. Under the new prov1s10n the d1rector would
serve only unt11 the next annual meet1ng. This
perm1ts a shareholder vote on a newly-appo1nted
director at the ear11est pract1cal date.

§ 13.1-678. Staggered terms for d1rectors.

The Off1c1al Comment to Model Act S 8.06, on
Wh1Ch th1S sect10n 1S based, p01nts out that a
staggered board of d1rectors 15 somet1mes used by
incumbent management to make unwanted takeover
attempts more d1ff1cult to effectuate. The Off1cial
Comment correctly notes that such a prov1s10n 15
unllkely to be effect1ve alone to prevent host11e
takeovers, 1nasmuch as the shareholders may in any
event remove directors under Mocel Act S 8.08
(Comm1ss10n Draft 5 13.1-680) whetner or not the1r
terms are staggered. As a result, the Off1cial
Comment p01nts out, a staggered board 15 11kely to be
used for th1S purpose only 1n conJunct10n w1th a
prov1s1on that d1rectors may be removed only for
cause. Under present V1rg1n1a law (Code S 13.1-42),
d1rectors may be removed by the shareholders w1th or
w1thout cause. Thus, a staggered board 15 of dub10US
ut111ty as an ·ant1~takeover· dev1ce for V1rg1n1a
corporat1ons at the present t1me. This sect10n, taken
together with Comm1SS10n Draft § 13.1-680, Wh1Ch
perm1ts the art1cles of 1ncorporat10n to prov1de that
d1rectors may be removed only with cause, may result
1n staggered board terms be1ng used by more large,
pub11cly-held V1rg1n1a corporat10ns.

S 13.1-679. Res1gnation of d1rectors.

Th1S new prov1s10n sets out the procedure
whereby a d1rector may res1gn. VacanC1es created by a
resignat10n effectlve at a later date may be f111ed
before that date under Comm1SS10n Draft S 13.1-682:
however, the new d1rector may not take offlce until
the vacancy occurs.
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§ 13.1-680. Removal of d1rectors by shareholders.

Sectl0n 13.1-680A 15 s1gn1£1cantly d~fferent

from present Vlrgln1a law (Code § 13.1-42), Wh1Ch
allows removal w1th or w1thout cause. Th1S prov1S10n,
1n comb1natl0n with the sectl0n dea11ng w1th staggered
terms for the board of 01rectors (Commlss1on Draft
§ 13.1-678), may provlde an addlt10nal Qant1-takeover"
defense for larger, puollcly-held V~rgln1a

corporat10ns not heretofore ava11able. There seems to
be no reason why "cause" could not be def1ned 1n the
art1cles of 1ncorporat10n, a pract1ce not uncommon 1n
other states.

The V1r91n~a Supreme Court has held that the
present removal authorlty of Code S 13.1-42 15 not
1nhlb1ted by Code § 13.1-36. Scott County Tobacco
Whses. v. Harr1s, 214 Va. 508 (1974).

This sect10n also should be cons1dered 1n
tandem w1th sect10n 13.1-655 (Spec1al meet1ngs). Tnat
sect10n perm1ts, in the case of larger corporat10ns, a
call for a spec1al meet4ng of shareholders to be made
only as provided by the art1cles of 1ncorporat1on or
bylaws, rather than upon request of 10% of the shares
as ~s prov1ded for 1n present Code § 13.1-25.

§ 13.1-681. Jud~c1al reV1ew of elect10ns.

The V1rg1n1a Supreme Court has stated that a
predecessor of th~s sect10n was 1ntended to prov1de
more speedy re11ef than could often be obta1ned
through common law proceeo1ngs. Trlal Judges must be
allowed w1de d~scretlon for they are expressly
requ1red to "proceed In a summary way.- They may and
ought to be governed by equ1table pr1nc1ples and
should deal w1th cases ar1s1ng under the statute 10
accordance w1th substant1al r1ght and Just1ce, but
they must not oe bound down to any hard and fast legal
or equ1taole rules. Plerce 011 Corp. v. Voran, 136
Va. 416 (1923).
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§ 13.1-682. Vacancy on board of d1rectors.

Sect10n 13.1-682A, and Model Act § 8.10 from
WhlCh it 15 der1ved, authoI1ze elther the board or the
snareholders to f~ll vacanC1eSj and they 91ve ne1ther
group a preference over the other 1n th1S regard. The
prOV1S10n of th1S sect10n allow1ng the board to fill
vacanC1es is advantageous for large corporat10ns,
because of the expense of call1ng a shareholders
meet~n9. For the closely held corporation, 1t may be
equally convenient for e1ther the board or the share­
holders to meet and fill a vacancy. The usual
practical constra1nt on the board 1£ 1t fills a
vacancy is that 1£ the shareholders d1sapprove of the
d~rector selected by a board, the shareholders can
remove the d1rector.

If the statute or art1cles of 1ncorporation
were to allow removal only for cause, the effect of
thlS prov1sion must be carefully cons1dered S1nce the
director elected by the remaining d1rectors could be
recoved only for cause.

§ 13.1~683. Compensat1on of d1rectors.

Code § 13.1-35 provides that any I1mltation
on the power of the board of directors to f1X the
compensatlon of d1rectors must be set out 1n the
art1cles of 1ncorporat10n. Th1S sect10n perm1ts such
a l1m1tat1on to be f1xed either 1n the art1cles or the
bylaws.

S 13.1-684. Meetlngs of board of d1rectors.

The e11m1natlon of a statutory tequ1rement
for a ·wrltten record· of the act10n taken at a
meet1ng does not lessen the des1rab111ty of
ma~ntain1ng accurate and complete m1nutes of all
meet1ngs, whether held 1n person or by means of
spec1a1 commun1cat~ons fac111t1es.
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§ 13.1-685. Act10n without meet~ng of board of
d1rectors.

Sect10n 13.1-685B expressly allows the
act10n taken by wr1tten consent to be effective e1ther
on the date the last d1rector s1gns or, 1£ otherW1se
stated 10 the consent, at some other date. Where the
effect1ve date prov1ded 1n the consent 18 to be a date
ear11er than the date on Wh1Ch the last director
s1gns--for example, a date by Wh1Ch a major1ty have
s1gned, the date of each directors' signature must be
stated.

This sect10n allows any action, contro~

vers1al or not, to be taken by unan1mous wr1tten
consent. The Off1c1al Comment to Model Act 5 8.21, on
which this sect10n 1S based, states that consents may
be useful for non-con~rovers1almatters requ1r1ng
prompt resolution. That statement ought not be read
as a presumpt10n that good corporate practiCe requ1res
that sign1f1cant matters not be acted on by unanimous
consent.

§ 13.1-686. Not1ce of d1rectors' meet1ngs.

Th1S sect10n 18 s1m11ar to Code S 13.1-41,
w1th m1nor changes. It 1ncludes the art1cles of
1ncorporat10n as a document, along with the cylaws and
resolutions, Wh1Ch may conta1n the not1ce prov1sion
for regular or spec1al meet1ngs.

§ 13.1-687. Wa1ver of not1ce by d1rector.

The prov1s10ns of sect10n 13.1-687 are
substant1ally 1n accord, though not 1dent1cal w1th,
ex~st1ng V1rg1n1a law. Code § 13.1-27 deals w1th
waivers of not1ce for botn meet1ngs of shareholders
and d1rectors. Under the CommLss~on Draft, wa1vers of
not1ce by shareholders are treated 1n § 13.1-6591
wa1vers of notlce by d1rectors are treated In th1S
sect10n. The Off1c1al Comment to Model Act § 7.06,
from Wh1C~ sect10n 13.1-659 15 taken, states that the
wa1ver rules for shareholders d1ffer In some respects
from the wa1ver rules for d1rectors 1nasmuch as a
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wa1ver is 1nferred 1£ a d1rector acquiesces 1n the
act10n taken at a meet1ng even 1£ he ra1sed a
techn~cal Ob)ect10n to the not1ce of meet1ng at the
outset.

Code § 13.1-27 does not expressly prov1de
that vot1ng or assent1ng to act10n taken at the
meet1ng of d1rectors const1tutes a wa1ver by a
d1rector who has obJected to hold1ng of the meeting.
Under case law 1n Virg1n1a, not1ce was held to have
been waived by shareholders who d1d not object to
notice at the t1me and who participated 1n and voted
at the meet1ng. Scott County Tobacco Whses. v. .
Barr1s, 214 Va. 508 (1974). Comm1SS10n Draft sect10n
13.1-687, and Model Act S 8.23 from which it is
der1ved, prov1de that a d1rector who votes for or
assents to any action taken at the meet1ng, no matter
whether the act10n 1S substantive, wa1ves his
object10ns.

The Off1c1al Comment to Model Act S 8.23
states that that provision 15 1ntended to be liberally
construed 1n favor of cont1Du1ng w1th the meet1ng
desp1te techn1cal object10ns. On the taclt assumpt10n
that preparat10n for a meet1ng 1S not a major concern,
the Offic1al Comment to S 8.23 states 1n part that
-lilf a d1rector actually appears at the meet1ng he
has probably had not1ce of it and generally should not
be able to ra1se a techn1cal obJect10n that he was not
given notice.- The Comment goes on as follows: -In
cases where actual preJud1Ce occurs because of the
lack of not1ce, as may be 1n01cated by the absence of
one or more other d1rectors, a d1rector must call
attent10n to the defect at the outset of the meet1ng
or promptly upon h1S arr1val. That Q1rector, or a
d1rector who d1d not rece1ve not1ce and was not
present at the meet1ng, may~ attack the val~dity

of the act10n taken for want of not1ce- (emphas1s
added). It is not clear from the statute, however,
that a d1rector who appears and obJects has only a
Wtecnn1ca11ty· to compla1n of and that a show1ng of
-actual preJudlce- 15 a precond1tlon to an obJect10n.
ObJect10n to hold1ng the meet1ng or transact1ng
bus1ness ought to be legally operatlve, w1thout any
show1ng of preJud1ce.

Code § 13.1-27 states that a walver of
not1cehas the same legal effect as the glvlng of
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proper not1ce. It makes clear that the waiver cures
the defect and thus b1nds not only that d1rector, but
also any th1rd party seek1ng to challenge the
techn1cal suff1c1ency of the not1ce by cla1m1ng
through that d1rector. Sect10n 13.1-687 leaves th1S
concluSion to ~nference.

§ 13.1-688. Quorum and vot1ng by d1rectors.

Sect10n 13.1-68SC expressly requ1res ~n the
case of a meet1ng of d1rectors (contrary to the rule
for shareholders meet1ngs as prov1ded for 1n sect10n
13.1-666B) that a quorum not only be present at the
outset of a meet1ng, but be present when any act10n ~s
taken, even if the absence of a quorum has not been
brought to the attent~on of the cha1r. Th1S 18
cons1stent w1th eX1st~ng V1r9~n1a law. See LeV1sa Oil
Core· v. QU1g1ey, 217 Va. 8SS (1377) (case-concerns
the quorum requ1reQent for a shareholders meet~n9.)

Under Code § 13.1~44 a d1rector of a
corporat~on whose d1ssent 15 not duly preserved ~s

"presumed c to have assented to an act10n taken wh11e
he was present. Under sect10n 13.1-6880, such a
d~rector 15 ddeemed u to have assented.

Section 13.1-688C establ~shes the rule for
count~ng the votes necessary for passage of matters at
d1rectors meet1ngs. The aff1rmatlve vote of a
maJor~ty of d1rectors present, unless the art1cles or
bylaws requ1re a greater vote, 15 necessary for
passage. Thus, a d1ssent or an abstent10n work
equally aga1nst passage. Code S 13.1~39 15 to the
same effect. Sect10n 13.1-666C estab11shes a
d1fferent rule for votlng at shareholders meet1ngs.
Under that sect1on, a measure passes 1£ more votes a~e

cast 1n favor of it than are cast aga1nst 1t - 1.e.,
approval requ1res a maJor1ty of the votes cast, not a
maJor1ty of the votes present.

Under Code § 13.1-44, a dlrector 15 presumed
to have assented unless h1S d1ssent 15 entered 1nto
the m1nutes or a wr1tten d1ssent lS f11ed. In e1ther
way, t~e dlrector's 1dentlty 15 dlsclosed. A d1rector
absta~n1ng 15 presumed to have assented. Thus, under
present law, a record of the number of d1rectors
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present and the number of votes 1n favor of and
opposed to the propos~t10n, coupled w1th any not1ces
of dlssent, would be sufflC1ent to estab11sh who
assented to a partLcular actlon. Sectlon 13.1-688D
does not requ1re any notlce of d1ssent. Sect10n
13.1-688D may place more 1mportance on the manner by
WhlCh votes are recorded 10 the corporate records.

§ 13.1-689. Comm1ttees.

Sectlon 13.1-689 e11m1nates the d1st1nctlve
requlrements for the creatlon of an executlve
commlttee as set forth 1n Code S 13.1-40. Sect10n
13.1-6890 also conta1ns a more complete lIst of
tranSact10ns Wh1Ch a comm1ttee may not approve than 1S
prov1ded 1n Code § 13.1-40.

As stated 1n sectlon 13.1-689C, the
prov1s1ons of sectlons 13.1-684 through 13.1-688 apply
to COmm1ttees, thelr meetlngs and actl0ns.

Sect10n 13.1-689A makes clear that
membersh1p on board COMm1ttees 1S I1mlted to members
of the board of d1rectors. An exceptlon to th1S
general rule 15 provlded for 1n sectlon 13.1-6720,
perta1n1ng to a court-apPolnted comm~ttee whose
funct10n 1S to conslder and report to the court 1n the
context of der1vat1ve I1t1gatlon. The Off1c1al
Comment to Model Act S 8.25, on WhlCh thiS sectl0n 15
based, does make clear that the board of d1rectors or
management, 1ndependently of th1S sect1on, may
estab11sh wnonboard w committees composed of dlrectors,
employees, or others to deal w1th corporate powers not
required to be exerc1sed by the board of dlrectors.

Sect10n I3.I-689E 15 an 1mportant addlt10n
to the Code. The Off1c1al Comment to Model Act § 8.25
states that factors to be consldered 1n determ1n1ng
whether a noncommlttee d1rector 1ncurs llab~llty for
actlon taken by a comm~ttee w111 lnclude

-the care used 1n the delegatlon to and
supervls10n over the comm1ttee, and the
amount of knowledge regardlng the part~cular

matter WhlCh the noncomm1ttee dlrector has
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ava11able to h1m. Care 1n delegat10n and
superv1s1on 1nclude appra1sal of the
capab111t1es and d111gence of the CO"~1ttee

d~rectors 1n light of the subJect and 1tS
relat1ve 1mportance ana may be fac111tated,
10 the usual case, by reV1ew of m1nutes and
rece1pt of other reports concern1ng
comm1ttee act1v1t1es. The enumeration of
these factors 1S 1ntended to emphas1ze that
d1rectors may not abd1cate the1r
respons1b11it1es and secure exonerat10n from
llab111ty s1mply by delegat1ng authorlty to
board comm1ttees. Rather, a d1rector
ag81nst whom 11ab11ity 15 asserted based
upon acts of a comm1ttee of Wh1Ch he 15 not
a member avo1ds l1ab111ty 1£ the standards
conta1ned 1n sect10n 8.30 [of the Model Act]
are met.-

§ 13.1-690. General standard of conduct for director.

Th1S sect1on, especlally SUDsect10n A, 15
s1gn1ficantly d1fferent from the Model Act's treatment of
tne same subJect in § 8.30. The V1rg1n~a Code conta1ns no
comparable prov1s10n. The ent1re 1ssue of the appropr1ate
standard of conduct for directors has been the subJect of
1ntense d1Scuss10n and reV1ew 1n recent years.

The approach of the Model Act 15 to dev1se a
reasonable man standard. The t1me and 1nformatlon
constra1nts and the other eX1genc1es faced by the d1rectors
whose Judgment is be1ng rev1ewed, and 1nformatlon regard1ng
the make-up of the beard and ltS role 1n corporate dec1sion
mak1ng, are built 1nto the background aga1nst Wh1Ch the
hypothet1cal reasonable man 1S to exerClse hlS Judgment.
Aga1nst this cackground, the 1ssue for the tr1er of fact 1S
whether w1th respect to the lssue In quest10n the d1rectors
acted 10 good fa1th and w1th the degree of care that the
ord~nar11y prudent person would have exerclsed.

The standard as stated 1n Model Act § 8.30
conta1ns numerous elements: (1) good fa~th, (11) the degree
of care of an ord1narlly prudent person, (111) ~n a l1ke
pos1t10ny (lV) under slmll1ar C1rcumstances. If rlgorously
app11ed the Model Act standard requlres the tIler of fact to
construct the hypothet1cal reasonable man standard, bUl1dlng
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1nto it all of the statutory elements. Then the tr1er must
reVlew the conduct In questlon aga1nst th~s standard to
detetm~ne 1£ the conduct meets the standard. Because of the
numerous var1ables and the real, but d1ff~cult to quantify
or art1culate, pressures that eX1sted at the t1me the
Judgment 1n questlon was made, the standard 15 d1ff1cult to
construct and apply. It has several serlCUS problems. The
d~ff1culty 1n construct1~n and app11cat10n may result In 1tS
not belng r1gorously used by the courts. Consequently,
there 1S uncerta1nty as to 1tS meaning and v1ab111ty. It
may be hard for the d1rectors ob11gated by the standard to
take it ser10usly if they cannot understand 1t or do not
be11eve 1t wLll be employed. On the other hand, 1£ 1t were
rigorously app11ed, 1t 1S subject to the cr1t1C1sm that it
holds d1rectors to an unrea11st1c and very high standard,
and that 1t demands too much of the d1rector.

In contrast, Comm1ss10n Draft sectlon 13.1-690A
contalns two elements. The d1rector must d1scharge h1S
dut1es 1n accordance w1th his (i) good fa1th, (11) bUS1ness
Judgment of the best 1nterest of the corporat10n. Th1S
s~mpllc1ty has much to recommend It. The trier of fact need
not measure the conduct 1n quest10n aga1nst an 1dea11zed
standard of what the reasonable man would have done.
Instead, the tr1er w111 merely look to the good fa1th
decis10n of the d1rector of what 1S 1n the best 1nterest of
the corporat10n. Th1S standard is not so h1gh or uncerta1n
as to cause concern among 1ndlv1duals as to whether they
ought to serve.

The term -reasonable- 1S intent10nally not used 1n
the proposed standard. It thereby e11minates compar1son of
the conduct in quest10n with the 1dea11zed standard and
removes the quest10n of how great a dev1at10n from th1S
1dea11zed standard 15 acceptable. The quest10n of whether
the d1rector 15 11able 1£ he 15 "merely· negllgent, as
opposed to -grossly· neg11gent ought not be reached under
thlS standard. Inevltably, however, the quest10n of.
-reasonableness· w111 be reached. In determ1n1ng whether a
spec~f1c action of a dlrector was h1S good fa1th Judgment of
the best ~nterest of the corporat10n, the trler of fact w111
be 1nc11ned to dec1de 1£ the act was reasonable under the
C1rcumstances. If so, and assum1ng good fa1th, the proposed
standard w111 l~kely be sat1sfLed. App11cat10n of the
proposed standard would not requ1re the construct10n of an
elabor~te 1deallzed framework aga1nst Wh1Ch the conduct or
Judgment 10 quest10n 15 measured.
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Past verS10ns of the Model Act standard have
suffered from uncertalnty as to whether 1t was app11cable
only to actlons taken by the board or whether 1t also
applled to the dlrectors' fa11ure to act, 1.e., to thelr
passIve negllgence or nonfeasance. Sect10n 13.1-690 app11es
to conduct generally, 1nclud1ng pass1ve non-conduct.
SubSectlon C reflects th1S by prov1d~n9 that a dlrector does
not become 11able for any act10n taken as a Olrector, or any
fallure to take any act1on, 1£ he performed the dut1eS of
h1S offlce 1n comp11ance w1th thlS sect10n. Th1S prOV1S10n
15 taken wlthout change from Model Act § 8.30(0). The
Off1clal Comment to that prov1s10n of the Model Act states
that th1S sect10n w111 apply ·whether or not aff1rmat1ve
actlon 1S 1n fact taken.- Accordlng to the Off1c1al
Comment, th~s 1ncludes (1) a -determ1natlon not to acta,
(11) the act of delegat1ng respons1b111ty to others, (i11)
"any conSC10US cons1derat10n of matters lnvolvlng the
affa1rs of the corporatlon", and (lV) Wthe determlnat10n by
the board of dlrectors of WhlCh matters to address and Wh1Ch
not to address.- nIt does not apply," the Off1c1al Comment
states, "only when the d1rector has falled to conslder
tak1ng act10n Wh1Ch under the C1rcumstances he 15 obllged [by
the standards of th1S sectl0n] to conslder taklng. ft

The remaln1n9 provls10ns of § 13.1-690 are s1m11ar
to Model Act § 8.30. Subsectlon B addresses the rlght of a
d1rector to rely on others. A dlrector rely1ng on the
spec1f~ed 1nformat10n or 1ndlv1duals In mak~n9 a Judgment
meets the standard unless he has knowledge or lnformatlon
maklng that rellance unwarranted. ThlS subsect10n
exp11C1tly allows re11ance unless there 15 knowledge mak1ng
the re11ance unwarranted. There appears to be no 1ssue of
whether the d1rector should have known that re11ance was
unwarranted. Unless he has actual ~nowledge or 1nformat10n
WhlCh calls 1nto questl0n the 1nformatlon or ~nd1v1dual, he
may rely.

§ 13.1-691. Dlrector confllct of 1nterests.

Th1S sectlon, llke Code § 13.1-39.1 and many
comparable statutes In other states, lS merely a va11dat~ng

statute. If the ter~s of the s~atute are met, the contract
or tranSaCtlon ~s not v01d or vOldable, but lS a valld,
b~nd1ng ob11gatlon of the corporat10n. The statute does not
dlrectl~ address the questlon of a dlrector's llab111ty to
the corpOratlon for breach of f~duclary duty. An example 15
a tranSact10n that was 1n fact unfalr, because It conferred
an exceSS1ve beneflt on the offlC€r or dlrector, but was
fully performed by the tlme the lssue was ralsed. The
corpOratlon's rlght to recover the excess beneflt would not



be governed by th1S sect10n, but by co~~on law of flduc~ary
dut1es. See generally, Larson, Corporate Conf11cts of
Interest Under the Vlrg~n1a Stock Corporat~on Act, 9 u.
R1Ch. L. Rev. 463 (1975); P1nto and Bulbu11a, Statutory
Responses to Interested D1rectors' Transact10ns, 53 Notre
Dame L. Rev., 201 (1977).

Under some statutes, the quest10n has ar1sen
whether an unfa1r contract 15 enforceable 1£ the board is
aware of the unfa1rness but nevertheless approves the
patently unfa1r contract. Some courts faced w1th th1S 1ssue
have read the fa1rness element 1nto the d1sclosure and
vot1ng sect10ns. See Rem111ard & Br1ck Co. v. Rem111ard
Dond1ne Co., 109 Cal. App. 2d 405, 241 N.2d 66 (1952). Th1S
sect10n does not adopt thl.s approach,

§ 13.1-692. L1ab111ty for unlawful d1str1but1ons.

Sect10ns 13.1-692B 2 and C as drafted 1nclude
not10ns conta1ned 1n Code S 13.1-44. The Comm1ss1on Draft
prov1des that a d1rector 1S l1able to the corporat1on for an
unlawful d1str1butlon, and may seek contr1but10n from the
shareholders 1n proport10n to the amount of the unlawful
d1str1but10n rece1ved by each. Inasmuch as the shareholders
ought not have rece1ved the unlawful port10n of the
d1str1but10n 1n the f1rst place, there 15 11ttle harm 1n
Caus1ng them to dlsgorge it. Indeed, allow1ng them to
reta1n an unlawful d1str1but10n prov1des them w1th a
w1ndfall to Wh1Ch they are not ent1tled. All shareholders
would be l1able to contr1bute the unlawful port10n of the
d1stribut10n, regardless whether or not they were aware of
the 111ega11ty. Model Act § 8.33(b)(2) would I1mlt th1S
r1ght of contr1butlon to the shareholders who knew that the
d1str1but10n was unlawful. As drafted, the sectlon
e11m1nates the dlff1cult 1ssue of prov1ng whether the
shareholder knew the d~str1but10n was unlawful.

The Off~c1al Comment to Model Act § 8.33 states
that:

Although no attempt has been made to work
out 1n deta11 1n the Model Act the
relat10nsh1p between th1S rlght of
recoupment from shareholders and the r1ght
of contr1but10n from assentlng d1rectors, ~t

1S expected that a court w111 equ1tably
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apport~ol1 the ob11gat10ns and benef1ts
ar1s1ng from the app11cat10n of the
pr~nciples set forth ~n th~s sect10n.

§ 13.1-693. Requ1red off1cers.

The Off1c~al Comment to Model Act § 8.40, on Wh1Ch
th1S section 1S cased, states

The person who 15 des1gnated by the
bylaws or the board as responsible for
mainta1n1ng m1nutes of meetlngs ana
authent1cat1ng records of the corporat1on
thereby has author1ty to b1nd the corpora~

tion by h1S authent1cat10n under th~s

sect10n. Th1S aelegat10n of author1ty,
trac1t1onally vested in the corporate
·secretary,· allows th1rd persons to rely on
authent1cated records wlthout 1nqulr1ng lnto
the1r truth or accuracy.

Under th1S sectlon, t~e offlce of -Treasurer­
would no longer be a requ1red off1ce.

§ 13.1-694. Dut1es of off1cers.

The Off1cial Comment to Model Act § 8.41, on Wh1Ch
th1S sect10n 1$ cased, p01nts out that the statutory methods
of 1nvest1ng off1cers w1th formal author1ty as set out 1n
th1S sect10n

• • • do not exhaust the sources of an
offlcer's actual or apparent authorlty.
Many cases state that spec1flc corporate
off~cers, part1cularly the ch1ef execut1ve
off1cer, may have 1mplled author1ty merely
by v1rtue of the1r pos1tlons. Th~s

author1ty WhlCh may overlap the express
author1ty granted by the bylaws, generally
has been v1ewed as exteno1ng only to
orclnary buslness transactlons, though some
cases have recognlzed unusually broad
1mp11ed authorlty of the chlef executlve
off1cer or have created a presumpt10n that
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broad author1ty, thereby plac1ng on the
corporat10n the burden of show1ng lack of
author1ty. Corporate offlcers may also be
vested w1th apparent (or ostens1ble)
author1ty by reason of corporate conduct on
WhlCh th1rd persons reasonably rely.

In add1t10n to express, 1mp11ed, or apparent
authorlty, a corporat10n 15 normally bound by
unauthoI1zed acts of off1cers 1£ they are rat1f1ed by
the board of d1rectors. Generally, rat1flcat1on
extends only to acts that could have been author1zed
as an or191nal matter. Rat1tlcat10n may ltself be
express or 1mp11ed and may 1n some cases serve as the
basls of apparent (or ostens1ble) author~ty.

§ 13.1-695. Res1gnat10n and removal of off1cers.

The Off1c1al Comment to Model Act § 8.43, on
Wh1Ch th1S sect10n 15 based, states that

In part because of the un11m1ted power of
removal, conf1rmed by sect10n 8.43(b), a
board of d1rectors may grant an off1cer an
employment contract that extends beyond the
term of the board of d1rectoIs. This type
of contract 15 b1nd1ng on the corporat1on
even 1£ the art1cles of 1ncorporat10n or
bylaws prov1de that off1cers are apPolnted
for a term snorter than the per10d of the
employment contract. If a later board of
d1rectors refuses to reapPo1nt that person
as an off1cer, he has the r1ght to sue for
damages but not for spec1flc performance of
h1S employment contract.

Art1cle 10

Indemn1f1cat10n

§ 13.1-696. Def1n~t1ons.

The Off~c~al Comment to Model Act § 8.50
provldes helpful commentary on each of the statutory
defln~t1ons set forth 1n th1S sectlon.
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§ 13.1-697. Author1ty to 1ndemn1fy.

Th1S sect10n def1nes ~he outer 11m~ts for
Wh1Ch statutor11y author1zed 1ndemn1f1cat~on 15
perm1tted. I~ 15 1mportant to recogn~ze that, In
certaln s1tuat1ons, lndemn1f1cation may be permltted
pursuant to art1cles of 1ncorporat10n, bylaws, or
other means author1zed by sect10n 13.1-704, that may
cover conduct for Wh1Ch ~ndemn1f1cat10n would not be
perm1tted under th1S sect10n.

§ 13.1-698. Mandatory 1ndemn1f1cat10n.

ThlS section provldes for mandatory
lndemniflcat10n for one who "ent1rely preva11s" 1n the
defense of any proceed1ng to wn~ch he was a party.
The Model Act makes ~ndemn1f1cat10nmandatory for one
who 15 ·wholly successful, on the merlts or
otherw1se. ft The Off1clal Comment to Model Act § 8.52
states:

The word ·wholly· 15 added to avo1d the
argument accepted In Merr~tt-Chapman & Scott
Corp. v. Wolfson, 321 A.2d 138 (Del. 1974),
that a defendant may be entltlea to part1al
mandatory 1ndemn1f1cat10n 1£ he succeeded by
plea barga1ning or otherW1se to obta1n the
d1sm1ssal of some but not all counts of an
1ndlctment. A defendant 15 ·wholly
successful" only 1£ the ent1re proceedlng 18
dlsposed of on a bas1S WhlCh 1nvolves a
f1nd1ng of non11ab111ty.

However, the language 1n ear11er verSlons of
the Model Act and 1n man~other state
statutes that the bas1s of success may be
·on the merlts or otherW1se n 15 reta1ned.
Whlle th1S standard may result 1n an
occas10nal defendant becom1ng entltled to
lndemn1f~catlon because of procedural
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def~nses not related to the mer1ts--e.g.,
the statute of I1m1tat10ns or
d4squa11f1cat10n of the pla1nt~ff, 1t lS
unreasonable to requ1re a defendant w1th a
val~d procedural defense to undergo a
poss1bly prolonged and expenslve tr1al on
the mer1ts 1n order to estab11sh e1191b111ty
for mandatory 1ndemn1f1cat10n.

The Code Comm1ss10n did not 1ntend 1tS change 1n language to
alter the result obta1ned under the Model Act.

§ 13.1-699. Advance for expenses.

The Off1c1al Comment to Model Act S 8.53, from
Wh1Ch th~s sect10n 15 taken, notes that:

Sect10n 8.53 estab11shes a workable
standard: 1ndemnif1cat1on 15 perm1tted 1£
the facts then known to those mak1ng the
determlnatlon do not estab11sh that
1ndemn1f1cat1on would be precluded under
sect10n 8.51. The d1rectors (or spec1al
legal counsel) mak1ng the determ1natlon
under sect~on 8.53(c) would normally
commun1cate wlth counsel and the person or
persons mon1tor1ng the matter for the
corporat10n 1n order to ga1n fam111ar1ty
w1th the status of the proceed1ng and the
relevant facts that have emerged, but 1t 1S
not requ1red (or expected) that any form of
1ndependent 1Dvest1gat1on be undertaken for
for purposes of the determ1nat10n. Thus, an
advance may be made under sectlon 8.53
unless 1t becomes clear, from the facts at
hand, that lndemn1flcat1on under sect10n
8.51 cannot be prov1ded. As add~tlonal

facts become known, a d1fferent
determ1nat10n may be requlred.

§ 13.1-700. Court-ordered 1ndemn~f~catlon.

The Offlc1al Statement to Model Act § 8.54,
from Wh1Ch th1S sectlon ~s taken, states that:
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App11cat10n for 1ndemn1f1cat1on under
sect10n 8.54 may be made e~ther to the court
1n WhlCh the proceed1ng was heard or to
another court of appropr1ate Jur1sd1ct10n.
For example, a defendant 1n a cr1m1nal
act10n who has been conv1cted but be11eves
that 1ndemn1f1cat10n would be proper could
apply e1ther to the court Wh1Ch heard the
cr1m1nal act10n or br1ng an actlon aga1nst
the corporat10n 1n another court. A
dec1s10n by the board of d1rectors not to
oppose the request for 1ndemn1f1cat10n 15
governed by the general standards of conduct
found 1n sect10n 8.30. Even 1£ the
corporat10n dec1ded not to oppose the
request, the court must sat1sfy 1tself that
the person seek1ng 1ndemn1f1cat10n 15
properly ent1tled to 1t.

S 13.1-701. Determ1nat10n and author1zat10n of
1ndemn1f1cat10n.

The Off1c1al Comment to Model Act § 8.55,
from Wh1Ch th1S sect10n 15 taken, states that:

Sect10n 8.55 prov1des the method for
determ1n1ng whether a corporat10n should
voluntar11y 1ndemn1fy d1rectors under
sect10n 8.51. In th1S sect10n a d1st1nct10n
15 made between a -determ1nation- and an
-author1zat10n.- A -determ1nat10n- 1Dvolves
a dec1s10n whether under the circumstances
the person seek1ng 1ndemn1f1cat10n bas met
the requ1s1te standard of conduct under
sect10n 8.51 and ~s therefore el191b1e for
1ndemn~flcat10n. Th1S aeC1S10n may be made
by the persons or groups descrlbed 1n
sect10n a.55(b). In adclt10n, after a
favorable Rdeterm1nat10n- 15 made, the
corporat10n must ·authoI~ze"

1ndemn1flcat10ni th1S 1ncludes a reV1ew of
the reasonableness of the expenses, the
f1nanc1al ab111ty of the corporat~on to make
the payment, and the Judgment whether
I1m1ted f1nanc1al resources should be
devoted to th1S or some other use by the
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corporation. Sectlon 8.55(c) provides that
ft aut ho r 1za t 10n a of 1ndemniflcation may be
made only by the board of d1rectors, by a
comm1ttee of the board, or by the
shareholders. Wh11e spec1al legal counsel
may make the ndeterm1nat1on R of e1191b111ty
for 1ndemn~f~cation, he may not aauthorlze ft

the 1ndemn1f1cat10n.

§ 13.1-702. Indemn~f1cation of off1cers, employees
and agents.

The effect of th1S sect10n is to provide
mandatory and statutor11y author1zed 1ndemn1ficat10n
to nondirector officers to the same extent as granted
to directors.

§ 13.1-703. Insurance.

The Off1c1al Comment to Model Act S 8.57
notes that wh~le lnsurance may prov1de a useful
supplement to the r1ghts of 1ndemn1f1cat10n eX1st1ng
under statute or by other author1zat1on, 1Dsurance
tYP1cally does not cover events such as those
1nvolv1ng ·self-dea11ng, bad fa1th, know1ng v101ations
of the Secur1t1es acts, or other w111ful m1sconduct. w

§ 13.1-704. App11cat1on of art1cle.

Numerous courts have upheld 1ndemn1ty
comm1tments based upon non-statutory sources, e.g.,
T111man v. Wheaton~Haven Recreatlon Ass'n, 580 F.2d
1222, 1227 (4th ell. 1978). Kany eX1st1ng V1rg1n1a
corporations currently comm1t themselves, in one
manner or another, to prov1de indemn1ty to the fullest
extent perm1tted by app11cable law. Such provls10ns
should be 91ven the same force and effect under th1S
Sect10n as under eX1s~1ng V1rgln1a law.
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Art1cle 11

Amendment of Art1cles of Incorporat10n and Bylaws

§ 13.1-705. Author1ty to amend articles of 1ncorporatlon.

Under subsect~on 13.1-705A, the sole test for the
va11d1ty of an amendment 1S whether the prov1s1on could
lawfully have been 1ncluded In, or om1tted from, orlg1nal
art1cles as of the effect1ve date of the amendment. Older
Vlrg1n1a case law was to the same effect. News-Reglster
~ v. Rock1ngham Pub. Co., 118 Va. 140 (1915).

Subsect10n 13.1-7058 states explic1tly the polley
of eX1st1ng V~r91n1a law. O'Br1en v. Socony Mobil 011
Corp., 207 Va. 707, 719 (1967). The Off1c1al Comment to
Model Act § 10.01, from Wh1Ch th1S sect10n 1S taken, notes
that a long llst of perm1ss1ble amendments conta1ned 1n
ear11er verS10ns of the Model Act (and 1n Code § 13.1-55)
has been om1tted as ·pro11x and unnecessary to carry out the
pollc~es of the sect10n."

The Off1clal Comment points out that the otherw~se

broad power of amendment may not be used to 1mpose share
transfer restr1ct10ns on prev10usly 1ssued shares wlthout
the consent of the holder.

§ 13.1-706. Amendment of art1cles of lncorporat10n by
d1rectors.

ThlS statute enables the board of d1rectors to
adopt certa1n rout1ne or housekeep~ng a~endments to a
charter w1thout shareholder act10n. Slmilar action .ay be
taken by the board, wlthout shareholder act10n, 1n restat1ng
the art1cles of 1ncorporat10n pursuant to sectlon 13.1-712,
~n creat1ng a serles of shares pursuant to authorlty already
granted 1n the artlcles under section 13.1-639, and 1n
cancelling reacqu1red shares 1£ the art1cles prov1de they
are not to be re1ssued, under section 13.1-652. Sect10n
13.1-706(3) perm1ts a stock sp11t 1nto a greater number of
shares w1thout shareholder approval, but because of the
potent1al for abuse by rnaJorlty shareholders, not a
"reverse" stock sp11t.
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§ 13.1-707. Amendment of art1cles of ~ncorporat10n by
d1rectors and shareholders.

Th1S statute reta1ns the current V1rg1n1a law
requlc1ng approval of amendments by more than two-th1rds of
all votes ent1tled to be cast by a vot1ng group; however,
the statute allows art1cles of 1ncorporat10n to prov1de for
a greater or lesser vote of any vot1ng group, but not less
than a maJor1ty of the shares present or represented at a
meetlng. The statute has the effect of enab11ng Vlrg1n1a
corporat1ons to amend the1r charters so as to perm1t maJor
corporate act10ns (e.g_, charter amendments, mergers, sale
of assets, etc.) to be effected by a maJor1ty vote. Many
states, 1nclud1ng Delaware, perm1t such act10n by major~ty

vote.

The statute also conta1ns a new prov1s10n Wh1Ch
enables the board of d1rectors to avo1d recommend1ng an
amendment to the shareholders because of conf11ct of
1nterest or other spec1al c1rcumstances, Wb1Ch must be
commun1cated to the shalebolders.

The board of d1rectors may also cond1tlon 1tS
subm1ss10n of the proposed amendment on any bas1s (e.g-, a
requ1rement for a greater vote than ord1nar11y requ1red for
approval by the shareholders).

The corporat1on must not1fy each shareholder,
whether or not the shareholder 15 ent1tled to vote, of the
meetlng to vote on a proposed amendment. Th1S d1ffers from
present V1rg1n1a law, though ~t is cons1stent wlth the
present rule 1n the case of mergers (Code § 13.1-70) and
sales of assets (Code S 13.1-77).

§ 13.1-708. Vot1ng on amendments by vot1ng groups.

Sectlon 13.1-708A 4 provldes that any change 10
the r~ghts of a class w111 tr1gger a class vote. Pr10r
V1rg1n1a law requ1red that the change be "adverse" to the
class.

The Offlc1al Comment to Model Act § 10.04, on
Wh1Ch th~s sectlon 1S based, states that the appl~cat10n of
subsectl.ons Band C may be l.llustrated by the followl.ng
example:
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Assume there 15 a class of shares w1th
preferent1al r1ghts compr1sed of three
ser1es, each w~th d1fferent preferentlal
d~v1dend rlghts. A proposed amendment would
reduce the rate of d1v1dend app11cable to
the ·Ser1es A- shares and would change the
d1v1dend r1ght of the ·Ser1es B- shares from
a cumulatlve to a noncumulat1ve r1ght. The
amendment would not affect the preferent~al

d1v1dend r1ght of the ·Ser1es C· shares.
Both Ser1es A and B would be ent1tled to
vote as separate vot1ng groups on the
proposed amendment; the holders of the
Ser1es C shares, not d1rectly affected by
the amendment, would not be ent1tled to vote
at all unless the shares are oth~rWlse

vot1ng shares under the ar~1cles of
1ncorporat10n, in Wh1Ch case they would not
vote as a separate vot1ng group but 1n the
vot1ng group cons1st1ng of all shares w1th
general vot1ng rlghts under the artlcles of
1ncorporat10n. If the proposed amendment
would reduce the d1vldend r1ght of Serles A
and change the d1vldend r1ght of both Ser1es
Band C from a cumulat1ve to a noncumulatlve
r1ght, the holders of Ser1es A would be
entltled to vote as a slngle vot1ng group,
and the holders of Ser1es Band C would be
requlred to vote together as a s1ngle,
separate votlng group.

The State Corporatlon Comm1SS10n has taken the
pos1t1on that Code § 13.1-S7(d) requ1res a class vote by the
holders of preferred shares convert1ble lnto common stock on
any charter amendment that would adversely affect the common
stock. ThlS poslt10n has been thought by some as an unduly
str1ct read1ng of the statute, on the theory that the r1ghts
of holders of convert1ble shares are ord1nar11y sought to be
protected through antl-d11ut1on clauses or other contractual
type charter provls10ns. Tnus, the delet10n of pre-empt1ve
rlghts, for example, w111 requlre a class vote by holders of
preferred shares that are convert1ble ~nto common stock.
See, Freeman, Buslness ASSOc1at10ns, Fourteenth Annual
Survey of Vlrg~n1a Law, 56 Va. L. Rev. 136-37 (1970). Th~s

result 15 no~ changed by the Comm1ssLon Draft.
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• § 13.1-709. Amendment before 1ssuance of shares.

This sect10n prov1ces added fleXlb111ty to present
Vlrg1nla law 1nsofar as the author1zat10n of amendments by
the 1ncorporator(s) 15 concerned.

§ 13.1-710. Art1cles of amendment.

The informat10n requ~red to be set forth 1n
art1cles of amendment 15 less deta11ed than under present
V1rg1nla law. Art1cles of amendment can elther state the
total vote 1n favor of and aga1nst the proposal or the
und1SPuted vote in favor and a statement that the vote so
reported is suff1C1ent to adopt the amendment. The latter
method will be helpful where prec1se votes may depend on the
resolut10n of protracted disputes regard1ng prox1es.

§ 13.1-711. Restated artlcles of 1ncorporat10n.

Th1S sect10n allows the board to restate the
corpOrat10n's articles without shareholder approval.
Cons1stent with sect10n 13.1-706, the board may make certa1n
ed1tor1al changes but may not make substant1ve changes 1n
the articles other than those author1zed by sect10n
13.1-706(1) ~ (4) without shareholder approval. The
Off1cial Comment to Model Act § 10.07 states that such a
restatement also may e11m1nate, w1thout shareholder
approval, h1stor1cal or obsolete prov1s10ns that have no
present relevance. Because of concern over the vagueness of
these terms, the Commiss10n Draft does not authorlze such
changes.

§ 13.1-712. Amendment of art1cles of ~ncorporat10n pursuant
to reorgan1zat10n.

Th1S sect10n sets forth a procedure whereby
artlcles of 1ncorporat1on may be amended wlthout board or
shareho~der approval to carry out a plan of reorgan1zat1on
ordered or decreed by a court under federal statute.

_ The Off~c1al Comment to Model Act § 10.08, from
Wh1Ch th1S sect10n lS taken, states that the sectlon app11es
only to amendments ~n art1cles of lncorporat10n approved
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before the entry of a f1nal decree 10 the reorganization
plan.

§ 13.1-713. Effect of amendment of articles of
incorporat1on.

Th1S sect10n 15 substantlally the same as present
statutory law.

In contrast to the Model Act, there is no
prov1S10n In the Comm1ss10n Draft, or in eX1st1ng V1rg1nia
law, for d1ssenters' r1ghts with respect to amendments to
art1cles of 1ncorporat10n.

§ 13.1-714. Amendment of bylaws by board of d1rectors or
shareholders.

ThlS sect10n does not change the result 1n Scott
County Tobacco Whses., Inc. v. Harr1s, 214 Va. 508 (1974)
or, 1nsofar as 1t was dea11ng w1th Code S 13.1-24, the
result in LeV1sa 011 Corp. v. QUlgley, 217 Va. 898 (1977).

§ 13.1-715. Bylaw prov1s10ns lncreas1ng quorum or votlng
~equ1rements for d1rectors.

Th1S statute recogn1zes the concept of a bylaw
f1x1ng a greater quorum or vot1ng requ1rement for the board
of directors. The Off~c1al Comment to Model Act § 10.22,
from wh~ch th1S prOV1S10n 15 taken, notes that supermaJor1ty
prov1s10ns relat1ng to the board of d1rectors are usually
part of control arrangements 1n closely-held corporat10ns,
and tnat th~s sect~on 1S des1gned w1th this purpose 10 m1nd.

Art1cle 12

Merger and Share Exchanges

§ 13.1-716. Merger.

The language of the Comm1SS10n Draft 15 s1m11ar to
the language of the eX1stlng statute.
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Subsect10n B 3 15 s~m11ar to Code § 13.1-68. The
Off1c1al Comment to Model Act § 11.01, on Wh1Ch thlS sectlon
~s based, states that "some of the holders of a single class
of shares may be requlred to accept securlt1es or property
whlle the rema1n1ng holders may be compelled to accept
dlfferent securlt~es, property or cash. ft Th1S 15 cons1stent
wlth the State Corporatlon Comm1ss10n's ~nterpretat10n of
the present Vlrgln1a statute. The Comm1ss10n Draft, as does
the Model Act and the present V1rg1n1a statute, autnorlzes
an exchange of stock for cash. thus permltt1ng ·cash-out"
mergers.

The language of sect10n 13.1-7160, ·whether or not
elther or both of such corporat10ns are actually engaged 1n
the transactlon of such bus1ness·, 1S deslgned to faCl11~ate

the use of a shell corporat10n to effect ·phantom" mergers,
a commonly used acqu1s1t10n technique 1n both regulated and
non-regulated 1ndustrles.

Sect10n 13.1-i16 elimlnates the concept of a
consolldat10n. As noted 1n the Offlclal Comment to the
Model Act, It lS nearly always advantageous for one of the
merger partners to be the surv1v1ng corporatlon. If th1S 15
not deSlrable, a new corporatl0n can be formed before the
merger, and all other corporat10ns can be merged 1nto 1t.

§ 13.1-717. Share exchange.

The language of th1S sectlon 1S very close to Code
§ 13.1-69.1. ThlS sectl0n estab11shes a procedure, b1nd1ng
upon all shareholders of the acqulred class or serles, by
Wh1Ch a dlrect exchange of shares for stock of the acqu1rlng
corporat10n, cash, or other conslderat10n 1n corporate
comb1nat10ns may be effected under the same safeguards
app11cable to statutory mergers or s1m11ar transact10ns.

B1storlcally, practit10ners 1n v1rg1n1a have ~ad

to cons1der carefully the federal 1ncome tax consequences of
a statutory share exchange. If -tax-free" treatment were
des1red, such a transact10n would be treated as a -B­
reorgan1zat10n. But In a -B ft reorgan1zat10n, the acqu1r1ng
corporat10n 15 not allowed to pay any conslderat10n other
than 1tS vot1ng stock. Thus, a conf11ct eX1sts between
app11cable tax law and the present Vlrglnla statute, which
requ1res that dlssenters be pa1d by the acqulr1ng
corporat1on. The d1ssentlng stockholder provlslons of the
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CommiSSlon Draft appear to eliminate the 1ssue, by
permlttlng greater fleX1b111ty 1n structuring the source of
such payments.

§ 13.1-718. Act10n on plan by shareholders.

Section 13.1-718E retains the "more than
two-thirds" shareholder approval requirement of existing
V1rginla law unless a different requ1rement (Wh1Ch may not
be less than a majority of shares voted) is f1xed in the
art~cles of incorporat10n.

Sect10n 13.1~718G 3 makes an important change 1n
eX1st1ng law by prov1d~n9 that a merger transact10n need not
be submitted to a vote of-the stockholders of the surv1ving
corporat10n if, among other th1ngs, the number of voting or
part1C1pat1ng shares to be 1ssued 1n the transaction will be
fewer than 20% of the number already outstand1ng.
Generally, th~s prov1sion will come into play when one of
the merg1ng compan1es 15 signif1cantly larger than the
other, and the potent1al dilut1ng effect of the transaction
on stockholders of the larger, surv1vlng corporat1on 15 not
deemed s1gn1ficant enough to Just1fy a shareholder vote.
Moreover, 1£ the ~ncrease 15 g~eater than 20%, a stockholder
vote can be avo1ded by uSlng the subsidlary merger
techn1que. The Off1c1al Comment to Model Act § 11.09, on
Wh1Ch th1S section 15 based, states that "th1S anomaly
reflects a compromise among bas1cally conf11cting p01nts of
view.-

Sect10n 13.1-718B 1 expressly permits a merger or
share exchange proposal to be put to a stockholder vote
w1thout any board recommendat10n 1n the event of conflict of
1nterest or ·other special c1rcumstances." Wh11e this
sect10n would allow the plan to be put to the shareholders
w1thout a recommendat10n from the board, the requ1rement of
adopt10n of the plan by the board as prov1ded 1n Sect10n
13.1-716 15 unaffected.

Sect10n 13.1-718C allows the board to cond1t1on
~ts subm1ss10n of the plan on any bas~s. For example,
snareholder approval m1gnt be cond1tloned upon the plan's
reCe1v1ng a amaJor1tyn of the ftm1nor1ty's· votes. Th1S 1S a
procedure often used 1n confllct of 1nterest merger
proposa~s.
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Hlstorlcally, the State Corporatlon Com~1ss10n has
taken the posltlon that the requ1rement of shareholder
approval of a plan of merger or share exchange d1d not
permlt the d1rectors to amend the plan after a shareholder
vote. Indeed, 1t 15 understood that the Corporatlon
Comm1sS1on w111 not accept for f111ng a plan of merger or
share exchange conta1n1ng a prov1s1on for such board
modlflCat10n, regardless whether the prov1s1on has been used
or not. Subsect10n I of the Comm1ss10n Draft, taken from
Delaware law, would change thlS pos1t10n, thereby allowlnq
greater flex1b111ty for non-substant1ve mod1f1cations after
a shareholder vote.

§ 13.1-719. Merger of subs~d1ary.

The Off1c1al Comment to Model Act § 11.04, on
Wh1Ch th1S sect10n ~s based, notes that 1n some s1tuat10ns
courts have held that ·short-form" mergers of the k1nd
authorlzed by th1S sect10nmay constltute a breach of the
duty owed by the parent corporat10n to the shareholders of
the subsid1ary, clt1ng Roland Internatlonal Corp. v. NaJJer,
407 A.2d 1032 (Del. 1979). The cont1nu1ng va11d1ty 10
Delaware of the Roland dec1s10n 1n 11ght of the later
dec1s10n 1n We1nberger v. UOP, Inc., 457 A.2d 701 (Del.
1983) 1S not altogether clear.

§ 13.1-720. Art1cles of merger or share exchange.

Th1S sect10n also e11m1nates the requ1rement of
Code § 13.1-72 that the art1cles, 1n the case of a merger,
conta1n a statement, expressed 1n dollars, of the amount of
stated cap1tal of the survlv1ng or new corporatlon on the
effect1ve date of the merger.

§ 13.1-721. Effect of merger or share exchange.

It 15 not clear whether V1rg1n1a courts would g1ve
full effect to the statement 1n the Offlc1al Comment to
Model Act § 11.08, on WhlCh thlS sect10n 15 based, to the
effect that a merger 15 not a conveyance or transfer, and
does not 91ve rlse to clalms of reverter or lmpalrment of
t1tle based on a prohLblted conveyance or transfer. For
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example, 1n Metro Van & Storage Co. v. Commonwealth, 216 Va.
544 (1976), the court held that a statutory merger dld not
enable the surv1v1ng corporat10n to succeed to a certlflcate
of need and conven~ence held by the merged corporatlon.
That result seems questlonable 1n 11ght of the language of
Code § 13.1-74(d), Wh1Ch confers all franch1ses, whether
"publlC d or ·pr1vate ft

, on the surv1v1ng corporat10n.
Sect10n 13.1-721A 15 conslstent w1th Code § 13.1-74(d). The
result 1n Metro Van may be llm1ted to the context of
l~censes and perm1ts for Wh1Ch spec1al qualif1cat10ns are
regu1red by law.

§ 13.1-722. Merger or share exchange w1th forelgn
corporatl.on.

The Off1c1al Comment to Model Act S 11.07, on
wh~ch thlS sectlon 15 based, p01nts out that a plan of
exchange, un11ke a plan of merger, need not be author1zed by
the state of 1ncorporatlon of an acgu1r1ng fore1gn
corporatlon lnasmuch as the transactlon does not affect the
separate corporate eX1stence of the acqu1r1ng fore1gn
corporation.

Sect10n 13.1-722D carr1es forward a prov1s10n of
Code § 13.1-71 Wh1Ch allows a corporatlon requ1red by law to
be a domestlc corporatlon to be merged 1nto a fore1gn
corporatlon. After the merger, Vlrg1n~a would deem the
surV1vor to be a V1rglnla corporatlon, even though 1t may
also be deemed to be a aOmeSt1C corporatlon by some other
state. Th1S unusual sltuatlon of dual or mult1ple
domest1cat10n 15 generally conf1ned to pub11c serV1ce
compan~es d01ng bus1ness 1n two or more Jurlsd1ctlons.

Artlcle 13

Sale of Assets

§ 13.1-723. Sale of assets In regular course of bus~ness

and mortgage of assets.

The Off1c1al Comment to Model Act § 12.01, on
wh~ch th1S sectlon 15 based, adopts a v~ew that the words
"substant1ally all" mean linearly all", and that court
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deC1S1ons adopt1ng a narrower construct10n should not be
v1ewed as 111ustrat1ng the mean~ng of "all or substant1ally
all" 1nt~nded by the draftsmen of the Model Act.

Model Act § 12.01 perm1ts a corporat10n to
transfer all or substant1ally all 1tS assets to a
wholly-owned Subs1d1ary w1thout a shareholder vote. The
Off1c1al Comment notes, however, that the prov1s10n in
quest10n may not be used as a aev1ce to avo1d a vote of
shareholders by a mult~ple-step transaction. The Model Act
provlsion seems 1ncons1stent with other procedures for the
format10n of a hold1ng company organ1zation, all of Wh1Ch
1nvolve a shareholder vote 1n one form or another. The
Comm1ss10n Draft does not follow the Model Act on this
po~nt.

§ 13.1-724. Sale of assets other than 1n regular course of
bUS1ness.

The approval of most sales of -all or
substant1ally all· of a corporat10n1s assets g1ves r1se to
d~ssenters' r1ghts under Artlcle 15. Sales that do not give
r1se to 01ssenters' r1ghts 1nclude (1) sales pursuant to a
court order and (2) sales that requ1re all or substant1ally
all of the net proceeds to be distr1buted to the
shareholders 1n accordance w1th their respect1ve lnterests
w~th1n one year after the date of sale.

Subsect10n G 15 a new concept 1n V1rg1n1a law.
The Off1c~al Comment to Model Act § 12.02 says that certa1n
corporate 01vls10ns, often called ·sp1n offs,· ·sp11t offs·
or "spl~t upsa, somet1mes lnvolve transact10ns that may be
formally character1zed as transact10ns covered by th1S
sect10n when 10 fact they are only a step 1n a corporate
d1v1s1on that does not 91ve rlse to the problem of a maJor
change 1n corporate d1rect10n and therefore does not need
shareholder approval. See S1egal, When Corporat10ns D~vlde:

A Statutory and F1nanclal Analys1s, 79 Harv. L. Rev. 534
(1966).
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Art1cle 14

Aff111ated Transact10ns

§ 13.1-725 - 728.

Th1S entire Art1cle 15 new to the Virginia Code
and is not found ~n the Model Act. The Art1cle generally
addresses mater1al transact10ns between a corporation and a
potentlally dom1nant shareholder. The source of the Article
1S the growing concern about the unfairness to minority
shareholders that can result when a dom~nant shareholder
proposes to engage 1n a s1gn1f1cant transaction with the
corporation where his control may enable him to cause the
corpOrat10n to enter into the transaction even though it may
not be 1n the best interest of the other shareholders. More
speclflcally, th1S Art1cle 15 des1gned to limlt the
l1kel1hood that someone can acqu1re a control11ng block of
the outstand1ng shares and then use his voting power to
squeeze out the remaining shareholders at a pr1ce that does
not reflect the fair value of the1r shares.

In the last year or so, a number of states have
adopted legislation govern1ng aff111ated transact10ns. This
Art1cle 18 most similar to leg1s1at10n recently enacted 1n
the State of Maryland. See Scr19g1ns and Clark, Takeovers
and the 1983 Maryland fa~r prlce leg1s1at10n, 43 Md. L. Rev.
266-91 (1984). The follow1ng 15 a summary of the Article.

Except as otherW1se prov1ded 1n § 13.1-727,
§ 13.1-726 proh~D1ts any V1rgin1a corporat10n from enter~ng

lnto any mater1al transact10n that 1S not in 1ts ord1nary
course of bUS1ness w1th any holder of more than 10% of 1tS
outstanding vot1ng shares (termed an -Interested
Shareholder-), unless the transact10n (an -Aff111ated
TranSact10nW

) 18 f1rst approved by the holders of two-thirds
of the rema1n1ng vot1ng shares (the -D1s1nterested
Shareholders ft

) .

Transact10ns covered by thlS requlrement 1nclude
(1) mergers, (11) share exchanges, (1~1) the dlSpos1t10n of
cOIpOrate assets w1th a fa~r market value greater than 5% of
the corporat~onJs consol~dated assets, (~v) the 1ssuance of
vot1ng shares (except pursuant to a share d1v1dend or
s~m~lar proport10nate d~str~butlons) w1th a fa1r market
value greater than 5% of the corporatlon's consol~dated

asset~, (v) the ~ssuance of vot~ng shares (except pursuant
to a share d1v1dend or s~m11ar ?ropo[t~onate d~str1butlons)
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w1th a fa1r market value greater than 5% of the aggregate
falr market value of all the corporat10n's outstand1ng
votlng shares, and (V1) any reclass1flcat10n of secur1t1es
or corporate reorgan1zat10n that will have the effect of
1ncreaS1ng by 5% or more the percentage of the corporat10n's
outstand1ng vot1ng shares held by any Interested Shareholder
who has not been an Interested Shareholder for at least five
years. Also subject to the two-th1rds D1sinterested
Shareholder approval requ1rement 15 any plan or proposal for
d~ssolut10n of the corporat1on proposed by or on behalf of
any Interested Shareholder.

Exceptions to the spec1al vot1ng requ1rement
~nclude any transaction approved by a maJor1ty of the
dlrectors who are not affi11ated w1th the Interested
Shareholder (the aD1s1nterested D1rectors n ) . Also exempt
are transact10ns w1th an Interested Shareholder who already
holds 90% of the corporat10n 'S outstand1ng voting shares or
who has held 80% of such shares for at least five years.
The special voting requirement does not apply to (i) any
corporat10n that has not had more than 300 shareholders of
record at any t1me 1n the last three years, (1i) any
1nvestment company reg1stered under th~ Investment Company
Act of 1940, or (111) any corporat1on that elects not to be
covered by the leg1s1at1on by adopting an amendment to 1tS
articles of 1ncorporat10n so stat1ng.

Perhaps the most 1mportant exception to the
speclal vot1ng requ1rement 15 the ftfa11 pr1ce- except10n set
forth 1n § 13.1-727(6). In general that except10n app11es
to any Aff111ated Transact10n 1n wh~ch the rema1n1ng holders
of each class or ser1es of vot1ng shares of the corporatlon
w111 rece~ve nfa1r value- for the1r shares. For shares
other than preferred shares fa1r value 1S def1ned as an
amount at least equal to the greater of (1) the highest per
share price pa1d by the Interested Shareholder 1n acqu1rlng
Vot~ng Shares dur1ng the two-year per10d (the
npreannouncement Per10d n ) before the date of the f1rst
pub11c announcement of the proposed Affi11ated Transa~tlon
(the "Announcement Date U ) or, 1£ greater, 1n the transact10n
1n WhlCh it became an Interested Shareholder, (11) the fa1r
market value per share on the Announcement Date or, 1£
greater, on the date on WhlCh such person became an
Interested Shareholder (the -Determlnat10n DateR), or (111)
the fa1r market value calculated pursuant to clause (11)
above tlmes the h1ghest prem~um the Interested Shareholder
has pa1~_ in acqu1r1ng any vot~n9 shares durlng the
Preannouncement Per1od. The premlum would be calculated by

- 69 -



dlv1d1ng the h1ghest per share price pa1d by the Interested
Shareholder dur1ng the Preannouncement Per10d by the per
share fa~r market value on the t1rst date dur1ng such per10d
that the Interested Shareholder acqu1red any vot~n9 shares.
For example, 1£ the acqu1s1t10n by an Interested Shareholder
was by cash purchases 1n open market transact10ns and the
hlghest p~1ce pa1d dur1ng the prev10us two years was $35 per
share, and assum1ng that the fa1r market values of vot1ng
shares on the date of the Interested Shareholder's f1rst
purchase, on the Determ1nat10n Date and on the Announcement
Date were $30, $32 and $40, respect1vely, the amount
requ1red to be pa1d to the shareholders would be the amount
per share 1n cash equal to the h1ghest of (1) $35 (the
h1ghest pr1ce pa1d), (11) $40 (fa~r market value on the
Announcement Date), and (111) $46.67 (fa1r market value of
$40 t1mes a premlum of 1.17, calculated by d1vld1ng $35 by
$30). Accord1ngly, to comply wlth the m1n1mum pr1ce
cr1ter1a, the Interested Shareholder would be requ1red to
pay at least $46.67 per share 1n cash to holders of vot1ng
shares 1n the Aff111ated Transact10n.

If the proposed transact10n does not 1nvolve any
cash or other property be1ng recelved by the other
shareholders, such as a sale of assets or an 1ssuance of the
corporat1on's secur1t1es to an Interested Shareholder, then
the fa1r pr1ce except10n would not be ava11able and the 2/3
vote of the D1s1nterested Shareholders would be requ1red
unless one of the other exempt10ns was app11cable.

Art1cle 15

D1ssenters' R1ghts

Introductory Comment
. \

The concept of d1ssenters' r1ghts has heretofore
been subJect to two pr1nclpal crlt1c1sms. D1ssenters have
compla1ned that the exerC1se of the1r aappra1sal r1ghts·
~nvolved too many techn~ca11t1es and too much delay, expense
and r~sk. Corporate management has argued that trad1t1onal
d1$Senters' r1gnts fa11ed to protect the corporat10n from
SU1tS oy d1ssenters who e1ther have a fanc1ful not10n of
the1r shares' value or who attack the transact10n g1v1ng
r1se ~o C1ssenters' rlghts for purposes of obta1n1ng a
nu~sance settlement.
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Th1S Art1cle addresses both of these concerns.
The Jud1clal appra~sal remedy 1S resorted to only after the
partles have had a reasonable opportun1ty to settle the1r
d1fferences through a prlor payment by the corporat10n and
by a subsequent negotLat1on phase. D1ssenters' r1ghts are
also made the exclus~ve remedy except where the
corporatlon's action 18 unlawful or fraudulent w1th respect
to the shareholder or the corporat10n.

Cons1stent w1th th1S new approach, the Artlcle
speaks of "d1ssenters' rLghts to obta1n payment for thelr
shares· 1nstead of -appra1sal r1ghts.-

§ 13.1-729. Def1n1t10ns.

The def1n1t10ns wh~ch are set forth 1n th1S
sectlon are app11cable only to Article 15. The V1rgln1a
Code does not now conta1n a separate sect10n for def1nlt10ns
relat1ng to d1ssentets' r1ghts.

The def1n1t10n of ·corporatl0nw means the
surv1v1ng corporat10n by merger and perm1ts a plan of share
exchange to place the respons1b11ity for d1ssenters' r1ghts
on the acqu1r~ng corporatlon. The allocat10n of thlS
raspons1b111ty can be 1mportant if the exchange 15 1ntended
tj qua11fy as a tax-free reorgan1zatl0n.

In order to perm1t benef1clal shareholders to take
advantage of d1ssenters' r1ghts, the def1n1tl0n of
Rshareholder" 1ncludes a benef1c1al owner of shares held by
a nom1nee. The VLr9~nla Code makes dlssenters' r1ghts
ava~lable only to shareholders of record, though courts 1n
other states have lnterpretea s1m11ar statutes to make such
r1ghts ava~lable to both record and beneflclal owners.

Tne def1n1t1on of a ftd1ssentern 15 Ilmlted to a
shareholder who has performed all of the cond1t10ns 1mposed
upon h1m 1n order to obtaln payment for h1S shares. Under
th1S defln1t10n, a shareholder who falls to perform any of
these cond1t~ons loses h~s status as a "d1ssenter".

The defln1t1on of "falr value- 1S generally
cons~stent w1th prlor Vlrg1n1a law, see Lucas v. Pembroke
Water Co., 205 Va. 84 (1964); however, the defLn~t10n does
prov10e £or 1nclus~on of appreclat10n or deprec~atlon ~n

ant1c1pat~on of the corporate actlon where "exclus~on would
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be lnequ1table." The Off1c1al Comment to Model Act § 13.01
states that th1S language 15 lntended to perm1t
conslderat1on of factors s~m11ar to those approved by the
Supreme Court of Delaware ~n We1nberger v. COP, Inc., 457
A.2d 701 (Del. 1983).

The defin1t10n of "lnterest" 15 ~ntended to make
1nterest computat10ns more ~n l~ne w1th econom1C reallty.
The rate of ~nterest 1S l1kely to be substant1ally hlgher
than that trad1t10nally 91ven by Vlrg1n1a courts. See,
Macrae, D1ssent1ng Stockholders Rlghts 1n V1rq1n1a:
ExcluSlvlty of the Cash-out Remedy and Determ2natlOn of
hFalr Value ft

, 12 U. R1Ch. L. Rev. 505, 511 (1978).

§ 13.1-730. R1ght to d1ssent.

Th1S sect10n generally follows the Model Act;
however, cons1stent wlth present law 1t does not provlde for
d1sSenters' r~9hts upon amendments to the art~cles of
1ncorporat10n.

Th1S sectlon cont1nues the ·Wall Street exceptlon"
contained 1n Code 5 13.1-75 for shares that are w1dely held
and pub11cly traded and expands the exceptlon to lnclude
tranSactlons ~n Wh1Ch the shareholders rece1ve cash rather
than shares of a pub11c company.

Sect10n 13.1-730B makes the exerClse of
d1sSenters' r1ghts an exclus1ve remedy, unless the actlon is
·unlawful or fraudulent.- The Offlclal Comment to Model Act
§ 13.02 says that thlS formulatlon ~s based upon the New
York approach, and 15 des1gned to recogn1ze and preserve the
pr1nclples that have developed 1n the case law of Delaware,
New York, and other states wlth regard to the effect of
d1ssenter 1s r1ghts or other remedles of dlSS1dent
shareholders. ThlS 15 be11eved to be conslstent w1th
current law. See Comment to Sect10n 13.1-75 1n Report by
the Code Comm1ss1on of Vlrgln1a for ReV~Slon of the Laws
Relat~n9 to Corporat~ons (Sept. 1955), p. 67 ("th1S plaln
and eff~C1ent remedy 15 1ntended to be excluslve as In Adams
v. U.S. D1str1but~ng Corp., 184 Va. 134 (1945)"). See
Macrae, Dlss~nt1ng StocKnolders Rlg~ts 1" Vlrg1n1a:
Exclus~Vltv of the Cash-Out Remedv and DetermlnatlOn of
"Fa1r Value", 12 U. R1Ch. L. Rev. 505 (1978).
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§ 13.1-729. Dlssent by nOM1nees and beneflc1al owners.

Th1S section changes ex~st~ng V1rg1nla law as
stated 1n Code § 13.1-75 by perm1tt1ng a beneflc1al owner to
deal dlrectly w~th the issuer, rather than through the
record holder, and by requlrlng that a record stockholder
dlsSent as to all shares benef1c1ally owned by a s1ngle
person.

The Off1c1al Co~uent to Model Act § 13.03 states
that In pract1ce, a broker's customer who receives a
forwarded not1ce of proposed corporate act10n and who wishes
to d1ssent may request the bro~er to supply h1m w1th the
name of the record shareholder (Wh1Ch may be a -house
nom1nee- or a nom1nee of the Depos1tory Trust Company), and
a form of consent s1gned by the record shareholder. From
that pOlnt forward, the corporat10n must deal w1th the
benef1c1al shareholder.

§ 13.1-732. Notlce of dissenters' r1ghts.

This sect10n requ1res the corporat1on to notlfy
shareholders of the eX1stence of dissenters' r1ghts before
the vote 1S taken on the corporate act10n. Th1S notice must
state that the shareholders u ar e - or -may be" ent1tled to
assert d1ssenters' r1ghts.

Where certa1n act10ns 91v1ng rlse to dissenters'
r19hts are taken w~thout a vote of the shareholders (e.g. a
SUbS1d1ary 15 merged 1nto a parent corporat10n), the notice
15 to be 91ven dur1ng the ten-day per10d after the
effectuat10n of that corporate act10n.

§ 13.1-733. Notlce of lntent to demand payment.

Th1S sect10n requlres the shareholder who wlshes
to assert d1ssenter's rlghts to 91ve not1ce of hlS 1ntent to
demand payment before the vote on the corporate act10n 15
taken. Toe Off1clal Comment to Model Act § 13.21 expla1ns
that this 15 des1gned to enable other voters to determ1ne
how much of a cash payment may be requlred by the exerC1se
of d1ssenters' r1ghts and to I1mlt the number of persons to
whom the corporatlon must glve further not1ce. Furthermore,
the shareholder glv1ng not1ce must not vote h~s shares In
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favor of the proposed transact10n. Th1S sect10n has no
appllcab11~ty to act10ns taken w~thout a shareholder vote.

§ 13.1-734. D1ssenters' not1ce.

With1n ten days after effectuat10n of a corporate
act10n 91v1ng r1se to 01ssenters' r1ghts, the corporation
must send a not1ce to all shareholders who sat1sf1ed the
requirements of section 13.1-733, or, in the case of a
transact10n not 1nvolv1ng a vote by shareholders, to all
persons who are elig1ble to d1ssent and demand payment. The
purpose of the not1ce is to tell the d1ssenters' what they
must do 1n order to take advantage of their rigbt of
d1ssent.

The corporat10n must specify the date of the first
announcement to the news med1a or to shareholders of the
terms of the proposed corporate transact10n. Persons who
became shareholders on or after the date are entitled to
more lim1ted a1ssenters' r1ghts. The Off1c1al Comment to
Model Act §[13.22 states that the nate 1n quest10n is the
date wnen the terms of the transact10n were announced and
not an earlier date when mere considerat1on of the proposed
transact10n may have been announced.

§ 13.1-735. Duty to demand payment.

This sect10n differs from Code § 13.1-7S(c)(2) in
prov1d1ng that Q1Ssent1ng shareholders must surrender the1r
share cert1f1cates to the corporat10n, and 1n requ1r1ng that
the d1ssenters state whether the shares were acqu1red befo~e
or after the pub11c became aware of the terms of the
transact~on g1v1ng r1se to the d1ssenters' r1ghts.

The demand for payment adv1ses the corporat~on of
the extent of the potent1al cash dra1n result1ng from the
exerc~se of dlssenters ' r1ghts.

The Off1c1al Comment to Model Act § 13.23 states
that the 1nformat10n requ1red by th1S sect10n w~ll enable
the corporat1on to detect acqu~s~t10ns made for speculat1ve
or obstruct1ve purposes and to exerC1se a r1ght under
sect10n 13.1-738 to·defer payment of compensatlon for those
shares. A person who fa11s to cert1fy whether he acqu1red
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hlS shares before, on or after the announcement date does
not lose h1S r1ghts as a d1ssenter and may be treated by the
corpOratlon as an after-acqu~r1n9 shareholder under
§ 13.1-738.

The Off1c1al Comment to Model Act § 13.23 also
p01nts out that the deposlt of the share cert1f1cates 15
necessary to prevent d1ssenters from 9 1v1ng themselves an
optlon to take payment 1f the market pr1ce of the shares
goes down but to sell the1r shares on the open market if the
prlce goes up.

§ 13.1-736. Share restr1ct10ns.

ThlS sect10n perm1ts the corporat10n to restrlct
the transfer of uncert~flcated shares from the date a demand
for payment 15 rece1ved. It thus prov1des for procedures
analogous to those prov1ded for 1n sectl0n 13.1-735 for
dea11ng wlth cert1f1cated shares In the d1ssent process.

§ 13.1-737. Payment.

The requ1rement for a payment by the corporatlon
pr10r to a f1nal agreement on value 1S a maJor change 1n
dlssenters' r1ghts from that eXlstlng under present Vlr91n~a

law. The Offlc1al Comment to Model Act S 13.25, WhlCh 18
the source of thls prov1s1on, states that thlS change 15
Justif1ed on the ground that, because the shareholder's
rlghts are be1ng termlnated, he should have the 1mmed1ate
use of the monles Wh1Cb are undlsputed.

The Officlal Comment to Model Act § 13.25 states
that the 1nformat10n requ1red by subsectlon B of th1S
sectl0n 1S appropr1ate because 1t 15 at th1S point that the
shareholder must declde whether or not to accept the
corporat10n's payment In full satlsfact10n.

The Code Commlss10n felt 1t appropr1ate to perm1t
d~ssenters to br1ng SU1t to enforce thlS sectlon wherever a
d1ssenter res~des. Th~s provls1on should be cons1dered
together w1th sect10n 13.1-740, WhlCh author1zes the
corporat10n to br1ng SU1t to resolve all unsettled demands
for pay~ent under the letter provIsIon, all d1ssenters whose
demands rema~n unsettled are requ1red to be made partles to
the proceed1ng.
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Matters perta1n1ng to the assessment by the court
of costs of proceed1ngs brought under th1S sect10n are
addressed 1n sect10n 13.1-741D.

§ 13.1-738. After-acqu1red shares.

Th1S sect10n prov1des for separate treatment of
shares acqu1red on or after the date that there was a publlC
announcement of the terms of the corporate act10n to the
medla or to the shareholders. That date is to be spec1fled
by the corporat10n 1n the not1ce sent pursuant to sectlon
13.1-734. The Off1c1al Comment to Model Act § 13.27 states
that 1£ the r1ght to uncond1t1onal 1mmed1ate payment were
granted as to all after-acqu1red shares, speculators and
others m1ght be tempted to buy shares merely for the purpose
of dlsSent1ng. The Off~c1al Comment observes that S1nce the
functlon of dlssenter's r1ghts 15 to protect 1nvestors
agalnst unforeseen changes, there lS no need to give equally
favorable treatment to purchasers who knew or should have
known about the proposed changes.

At the corporation's optlon, holders of shares
acqulred on or after th1S date are not ent~tled to lmmed1ate
payment for such shares. Instead, the corporat10n may make
an offer of payment WhlCh 1S cond1tloned on an agreement to
accept the offer In full sat1sfactlon of the cla1m.

§ 13.1-739. Procedure 1£ shareholder dlssat1sf1ed w1th
payment or offer.

Th1S sect10n encourages a negot1ated settlement
where a shareholder 15 d1ssatlsfled w1th a payment or offer
of payment. !he shareholder must state In wrltlng the
amount he 15 wll1~n9 to accept and cannot force a Jud1c1al
remedy by rema1n1ng s11ent. The Off1c1al Comment to Model
Act § 13.28 states that th1S 18 deslgned to perm1t the
corporat~on to make an early decls10n on 1n1tlat1ng
appralsal proceed~ngs. If the dlssenter does not act In
good falth ~n mak1ng the demand, he runs the rlsk of havIng
court costs and counsel fees assessed agalnst h~m under
§ 13.1-741.
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§ 13.1-740. Court actlon.

Th1S sect~on reta1ns the concept of jud1cial
appra1sal as the ult1mate means of determ1n1ng fa1r value.
Contrary to present V1r91n~a law, th1S sect10n requlres the
corporat10n to pay the full amount of the d1ssenters' demand
if the corporat10n fa11s to br1ng a t1mely court action.

§ 13.1-741. Court costs and counsel fees.

This section provides that the costs of the
jud~cial appra1sal are generally to be assessed agalnst the
corporation. However, the power of the court to assess
costs where either the corporat10n or a d1ssenter 18 found
not to have acted in good faith 18 intended to encourage
settlement without the need for resort to a jud1c1al remedy.
The Code Commiss1on Subst1tuteu the phrase -d1d not act in
good faith n for the Model Act language Racted arbitrarily,
vexatiously, or not in good fa1th R on the grounds that the
Model Act language 15 redundant.

The Code Comm1SS10n e11m1nated the Model Act
prov1S10n perm1ttlng the court to assess counsel's fees
aga1nst the los1ng party 1n order to keep the provis10n
cons1stent w1th Code §§ 13.1-75(£) and 13.1-78(£) on th1S
p01nt.
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Art1cle 16

D1sso1ut10n

§ 13.1-742. D1sso1ut1on by d1rectors and shareholders.

The Comm1ss10n Draft will add des~red flexib11ity
to current law. Under current law, the directors must
recommend that the corporat10n be d1sso1ved. There may be
spec1al situations where, although d1sso1ut10n may be 1n the
best 1nterest of the corporat10n, the d1rectors determ1ne
not to recommend d1sso1ution. Under the Commission Draft,
d1rectors would be perm1tted to subm1t a proposal to
d1sso1ve the corporat10n t9 the shareholders without having
recommended 1t. The ab111ty of the d1rectors to cond1t10n
the submission of the proposal to d1sso1ve the corporat10n
w111 also prov1de flex1bi11ty. For example, 1£ d1sso1ut10n
15 des1reable only 1£ certa1n ant1c1pated events occur, the
d1so1ut1on can now be made cond1t10nal upon those events
actually tak1ng place.

Sect10n 13.1-741E does not require class vot1ng on
d1sso1ut10n. It allows the directors or the art1cles to
proV1de for separate approval of d1sso1ut10n by var10US
vot1ng groups. Th1S 1S, for the most part, cons1sten~ w1th
current law. The V1rg1n1a Code does not mandate class
vot1ng, but perm1ts the art1cles of 1ncorporat10n to
determ1ne Wh1Ch shares have vOt1Dg r1ghts and, 10 the event
class voting is requ1red, estab11shes the min1mum number of
votes needed to approve the d1sso1ut10n of a corporat10n.

§ 13.1-743. Art1cles of d1sso1ut10n.

The Comm~SS10n Draft and the V~rg~n1a Code d~ffer

slgn1f1cantly 1n term1nology dea11ng w1tn artlcles of
d~ssolut10n. Under current law, the artlcles of d1sso1ution
are f11ed only after the d1sso1ut1on of the corporat~on has
been completed and all assets of the corporatlon have been
d1str~buted to 1tS cred~tors and shareholders. In contrast,
the Comm1ssLon Draft follows the nodel Act ~n prov1d~ng that
the art1cles of d~ssolutlon may be flIed at any t1me after
d~ssolu~ion ~s author1zed. Furthermore, un11ke the current
statute, the ~ssuance by the State Corporat1on :omm1SS10n of
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a certlflcate of dlssolutlon would not have the legal effect
of termlnat1ng the eXlstence of the corporat1on. In effect,
artlcles of d1sso1utLon ~n the Comm1SS10n Draft are
substantlally the same as a statement of lntent to d1sso1ve
under the Vlrg~n1a Code. The status of a corporatlon "1n
dlssolutlon" 1S set forth 1n sect10n 13.1-745.

Th~s change of termlnology 1S des1rable to conform
d~ssolutlon term1nology 1n the V1rg1n1a Code to that used ~n
the Model Act and In many other states.

§ 13.1-i44. Revocat10n of dlSSolut10n.

Th1S sect10n 1S s1mllar to Code § 13.1-86, but the
artlcles of revocat10n of d1sso1ut10n are less deta11ed then
current requ1rements.

The Off1c1al Comment to Model Act § 14.04, from
Wh1Ch this sect10n ~s taken, notes that the effect of
art1cles of revocat10n of d~ssolut10n 15 to e11m~nate the
requ1rement that the corporat10n cease to conduct 1tS
bus~ness except as part of the w1nd1ng-up process and permlt
It to resume ltS bus1ness w1thout I1mltat10n and as 1£
dlSSO!ution had never occurred.

§ 13.1-745. Effect of dlSSo1utlon.

In the Model Act and the Comm1ss10n Draft, a
corporat10n that has "dlssolved" 1S Ilm1ted to 11qu1datlng
1tS assets and w1ndlng up ~ts bus1ness. By contrast, Code
§ 13.1-90 uses the cert1f1cate of dlSSo1utlon as the
document term1natlng corporate eX1stence.

~

§ 13.1-746. Known cla1ms aga1nst d~ssolved corporat1on.

The concepts embod~ed In th1S sectlon are new to
Vlrg1n1a law. Th~s sectlon establ~shes a mechanlsm to
perm1t a corporat10n to resolve known clalms prlor to
term1nat~ng lts corporate ex~stence. Changes from the Model
Act have been made ~n the Cornmlss~on Draft to prevent a
d~ssolv~ng corporat~on from uSlng thlS statute to avold
leg1t1mate clalms. Subsectlon (d), WhlCh 1S not found In
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the Model Act, ensures that a corporat10n will not be able
to use d~ssolut10n to force a cred1tor to accept prepayment
of long-term debt.

A section 1n the Model Act that permits a
d~sSolv~ng corporation to cut off ·unkown" cla1ms by
pub11cat10n has not been adopted 1n the Comm1SS10n Draft.
Substant~al quest10ns have been ra1sed about the 1mpllcation
of such a statutory prov1sion. -

§ 13.1-747. Grounds for Judicial d1sso1ution.

The Comm1ssion Draft does not affect the outcome
of most case law decided under correspond1ng sect10ns of the
Vlrg1n1a Code. ~ Baylor v. Beverly Book Co., Inc., 216
Va. 22 (1975); Wh1te v. Perk1ns, 213 Va. 129 (1972); wometco
EnterDr1ses, Inc. v. Norfolk Coca-Cola Bottling Works, Inc.,
528 F.2d 1128 (4th C1r. 1976).

The prov1s10n 1n subsect10n Ala allowing
d1sso1ut10n to be granted when -the bus1ness and affa1rs of
the corporation can no longer be conducted to the advantage
of the shareholders generally, because o£ the deadlock 8

might, however, affect the outcome of cases s1m11ar to Louis
Adelman ASSOc1ates, Inc. v. Goldsten, 209 Va. 731 (1969), 1n
wh~ch tne court dec11ned to grant dlSSo!ut10n because no
irreparable 1njury had been estab11shed.

The Comm1ss1on Draft llbera11zes somewhat the
prov1sions on 1nvoluntary d1sso1ut10n. By reduc1ng the
degree of harm that must be shown by a shareholder, the
Comm1ss10n Draft makes 1t eaS1er for a dlsgruntled
shareholder to Rcash outR his 1nterest 1n the corporatlon.

§ 13.1-748. Rece~versh1p or custod1ansh1p.

The Comm1ss10n Draft w111 not affect case law
WhlCh holds tnat a recelver appolnted pursuant to statutory
d~ssolut~on prOV1S10ns 15 a rece1ver for the corporatlon and
not for the shareholders. Ashburn v. Commonwealth, 199 Va.
747 (1958).
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§ 13.1-749. Decree of d~ssolutlon.

ThlS prOV1S10n 15 based on Model Act § 14.33
except that the Commlss1on Draft orov1ces for the de11very
of the decree of d1sso1ut10n to the State Corporat~on
Comm1ss~on and 01rects the State Corporatlon ComM~ss~on to
enter an order of 1nvoluntary dlssolut10n upon rece1pt of
the decree.

§ 13.1-750. Art1cles of termlnat10n of corporate eX1stence.

Th1S sect10n 1ntroduces new termlnology, not used
1n either the Model Act or the V1rgln1a Code. Present
V1rglnla law 15 helpful 1n estab11sh1ng a formal procedure
for both commencing and end1ng the d1SSo1utlon process. For
no apparent reason, the Model Act prov1des for commencement
of the d1sso1ut10n process (by f~11ng artlcles of
d1sso1ut10n) but does not prov1de any formal step to
eV1dence the end of the process. In the Comm~sSlon Draft,
the artlcles of o1sso1ut10n and accompany1ng cert1flcat~ of
d1sso1ut10n, mark the commencement of- the dlssolut~on

process. Term1nat10n of the process occurs when art1cles of
Rterm1natl0n of corporate eX1stence- are flled and a
cert1f1cate of nterm1nat10n of corporate eX1stence" 15
1ssued. The new term1nology 15 necessary In order to
conform the def1n1tlons of ndlssolut~on" and "art1cles of
d1sso1ut10n" 1n the Comm1ss10n Draft to the Model Act
def1nltlons.

§ 13.1-751. Term1natlon of corporate eXlstence by
lncorporators or ln1tlal dlrectors.

The Off1clal Comment to Model Act § 14.01 sU9gests
that th1S prOV1S10n 15 lntended to prov1de a s1mple-method
of voluntary dlssolutlon for a corporatlon and ~s most
11kely to be used when the reasons :or the creatlOn of the
corporatlon have been completely reallzed or wlll never come
to fru~t~on.

The Comm~sslon Draft would l~troduce a new concept
~nto V~rg~nla law by provldlng that a corporat~on may be
d1ssoLved wlthout shareholder actlon 1f elther shares have
not been lssued or the corporatlon has not commenced
buslness. Present V1rg~n1a law requlres tnat both
cond1t10ns be sat~sfled. In the event shares have been
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1ssued, dlSSolut10n may also be accomp11shed by the
unan1m~us consent of the shareholders.

Conslstent w1th the present V1rginia Code, the
Commlsslon Draft does not def1ne when bus1ness has
comme~ced. Because th1s determLnat10n 15 an 1ssue of fact,
1t can only be made on a case by case bas1s.

§ 13.1-752. Automat1c term1nat10n of corporate eX1stence.

Inasmuch as the language of Code § 13.1-91 is
carr1ed forward 1n th1S sect10n w1thout substantive change,
the result 1n Moore v. Occupational Safety & Health ReVlew
Comm'n, 591 F.2d 991 (4th C1r. 1979) 1S equally app11cable
under the Comm~ss10n Draft. See generally, Gusky,
D1sso1ut10n, Forfeltures, and Llguldat10n of Vlrg1n1a
Corporat10ns, 12 U. R1Ch. L. Rev. 333 (1978).

§ 13.1-753. Involuntary term1nat10n of corporate eX1stence.

The sectlon var1es from the Model Act to reflect
the un1que role of the State Corporat1on Comm1SS10n 10
V1rg1n1a. The reference to the rule and show cause
procedure before the State Corporatlon COMm1SS10n makes
available an estab11shed system of procedure.

L1keW1se, the quest10n of ma1ntenance of
reg1stered agent and off1ce aas requ1red by law· seems
eas11y w1th1n the State Corporat10n Comm1ss10n's competence
to determine, even w1thout the a1d of exceSSlve elaboratlon
and quant1f1cat1on of the k1nd offered 1n nodel Act § 14.20.

Th1S prov~s10n would not change the result 1n
Croatan Books, Inc. v. V1rg1n1a, 574 F. Supp. 880 (E.D. Ya.
1983).

§ 13.1-754. Re1nstatement of a corporat1on that has ceased
to eX1st.

The CommlSS10n Draft provlslon on relnstatement
app11es to· corporat~ons d1sso1ved both voluntar11y and
~nvoluntar11y.
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The Comm1SS10n Draft follows the V1rg1n1a Code 1n
spec1flcally prov1d~ng that nre~n5tatement shall have no
effect on any quest10n of personal l1ab111ty of the
d1rectOts, offlcers or agents In respect of the perlod
between term1nat10n of corporate eX1stence and
re1nstatement.- Wh~le It lS doubtful whether the absence of
such a prov1s10n from Model Act § 14.22(c) means that
§ 14.22(c) 1ntends to re11eve dlrectors of any personal
l1ablllty for act10ns occurrIng 1n the 1nter1m per10d, ~
Moore v. OccuDat10nal Safety & Health Rev. Com'n, 581 F.2d
991, (4th C1r. 1979) at 995-996 & nne 14 & 15 and
accompanY1ng text, retention of th1S un1que provis1on from
Code § 13.1-91 should spdre V1rg~n1a the statutory
uncertalnty that has prompted cons1derable I1tlgation on the
1nter1m l1ab111ty 1ssue In other Jur1sd1ct10ns.

§ 13.1-755. Surv1val of remedy after term1nat10n of
corporate eX1stence.

This sect10n 15 Slm11ar 1n substance to Code
§ 13.1-101. Hence, the outcome of cases such as Un1ted
States ~. V111age Corp., 298 F.2d 816 (4th Clr. 1962) would
not be different. Th1S sect10n only allows the surv1val of
a remedy for a r1ght or cause of actlon eX1st1ng pr10r to
termlnation. If the cause of act10n ar1ses after
term1nation, I1terally there 1S no remedy.

Wh11e the term1natlon of corporate eX1stence does
not take away any remedy ava11able aga1nst the corporat1on,
a known claimant could be barred under sectlon 13.1-746 1£
the d1sso1v1ng corporat10n elected to follow the prov1s10ns
of that Statute.

§ 13.1-756. Notlf~cat10n to certa1n clerks of term1natlon
of corporate eXlstence and re1nstatements and
records thereof; exceptlons.

As long as art~cles of lncorporatlon are requ1red
to be f11~d 1n rnult1ple locat10ns th1S provls1on w111 be
necessary In order to keep those f111ngs current.
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Art1cle 17

Foreign Corporations

§ 13.1-757. Author1ty to transact business required.

Th1S sect10n, cons1stent with Code § 13.1-102,
states the basic requ1rement that a foreign corporation must
obtaln a cert1f1cate of author1ty before 1t ntransacts
bus~nessa w1th1n the state. An 1nclus1ve def1nition of what
const1tutes the transact10n of bus1ness is not attempted.

L1ke Code § 13.1-102.1, this section lists certain
act1v1t1es Wh1Ch do not constitute transacting bus1ness 1n
V1rg1n1a. Sect10ns 13.1-756B 7 and 13.1~756B 8 would exempt
certa1n act1vlt1es regard1ng the acqulr1ng, secur1ng and
enforc~ng of debts 1n V1rg1n1a. Code § 13.1-102.1 lists
certa1n related act1vit1es not included 1n the Commiss1on
Draft, such as employ1ng lawyers and appraisers in
connect1on w1th such 1nvestments. It qualifies all of the
11sted act1v1t1es by prov1d1ng that they do not constitute
transact1ng bus1ness, prov1ded the foreign corporation does
not ama1nta1n an off1ce or other place of business in th~s

State- nor -advertise for bus1ness in this State.- The
Comm1ssiOn Draft does not 1ntend any change in this regard.-

Sect10ns 13.1-7568 1-6 and 13.1-756B 9-10 are new
but appear cons1stent w1th existing V1rg1n1a case law.
Sectlon 13.1-756B 10 requ1res that an 1so1ated transaction
must be completed w1th1n 30 days 1n order not to const1tute
fttransact1ng bus1ness.- The Off1c1al Comment to Model Act
§ 15.01 on which this section 1S based states that an
isolated transact10n completed with1n 31 days presumably
would const1tute ·transact~ng business.-

§ 13.1-758. Consequences of transact1ng business w1thout
author1ty.

Th1S sect10n s1gn1f1cantly departs from Code §
13.1-119 by e11m1natlng the provlslon that Q1rectors,
offlcers or agents do~ng bus1ness 1n the state on behalf of
a fore~gn corporat10n WhlCh has not obtalned a cert~f1cate

of authorlty are J01ntly and severally llable on certa1n
contract and tort clalms. The elus~veness of the
"transac~1ng bus1neSs n concept makes e11m1nat10n of th1S
unduly harsh penalty approprlate. However, th1S sect10n
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should also be read 1n conJunct~o~ wlth sectlon 13.1-613
Wh1Ch makes 1t a m1sdemeanor for persons (lncludlng
1ndlvlduals) to transact bus~ness 1n the state as a
corporat10n unless properly quallf1ed. OtherW1se, thlS
sectlon 1S not lntended to change the results of the case
law Wh1Ch has developed under Code S 13.1-119.

§ 13.1-759. Appllcat10n for cert1f1cate of author1ty.

The prov1s10n In Code § 13.1-106(k) for serV1ce of
process has not been carr1ed forward In thlS sect~on

lnasmuch as the p01nt 15 covered 1n sect~on 13.1-767E for
w1thdrawn forelgn corporat10ns.

§ 13.1-760. Amended certlf1cate of author1ty.

The requ1rement In Code § 13.1-112 that a fore1gn
corporation f11e all amendments to lts art1cles of
Incorporatlon has been thought necessary to perm1t the State
Corporat~on Comm1SS10n to mon~tor changes In stated cap1tal
for purposes of collect1ng annual reg1stratlon fees. Wh11e
relevant lnformation could be obta1ned through the requ1red
annual report, the State Corporat10n Comm1SS10n contlnues to
be11eves it 15 helpful to requ1re that all charter
amendments be f11ed In Vlrg1n1a.

§ 13.1-761. Effect of cert~f1cate of author~ty.

Subsectlon C 15 a statutory reJect~on of the
result In such cases as Western A1r Llnes, Inc. v. Sob1esk1,
191 Cal. App. 2d 399, 12 Cal. Reptr 719 (1961), where a
Ca11forn1a court appl~ed Callforn1a's c~~ulatLve vot1ng
rules to a Delaware corporatlon whose prlnclpal offlces were
1n Callfornla. Ne1ther the Comm~ss10n Draft nor the
V1rg1n~a Code def1nes the phrase "1nternal affa1rs".
Whether the Vlrgln~a rule 15 constltutlonally compelled ~s

unclear. See Shaffer v. Heltner, 433 u.s. 186, 215 n.44
(1977).
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§ 13.1-762. Corporate name of a fore1gn corporat1on.

Cons1stent w1th 1ts approach 10 the case of
domestlc corporatlons, the Commlss10n Draft does not ~mpose
on the State CorpOrat10n Comm1ss10n the respons1b~11ty of
dec1d1ng 1SSues of unfa1r compet1t10n or commercial
s1m11arlty of names of fore1gn corporat10ns. The Comm1sS10n
Draft changes the prov1s10n 1n Code § 13.1-104 that the
corporate name of a fore1gn corporat10n shall ftnot be the
same as, or confus1ngly s~m11ar ton another corporate name,
and adopts the Model Act standard that the corporate name
must be d1Stlngu1shable upon the records of the Corporat1on
Comm1ss1on from another corporate name. As a pract1cal
matter, tnese tests are essent1ally the same.

§ 13.1-763. Reg1stered off1ce and reg1stered agent of
fore1gn corporat~on.

The comment to Comm1ss10n Draft § 13.1-633 15
appllcable here with respect to reg~stered agents for
fore1gn corporations.

Subsection B has been added 1n 11ght of
unfortunate 1nCldents, not reflected 1n reported case law,
1n WhlCh various law enforcement off1cers have sought to
hold reglstered agents pesonally respons1ble for substant1ve
dut1es and respons1bi11ties ~mposed by law on corporat10ns
and the1r off1cers.

§ 13.1-764. Change of reg1stered off1ce or reg1stered agent
of fore1gn corporat10n.

The Commentary to Comm1ss10n Draft § 13.1-634 15
app11cable here w1th respect to the reg1stered off1ce and­
agent for a fore4gn corporat10n. Th~s sect10n 1S not
1ntended to change the result 1n Trueblood v. Grayson Shops
of Tennessee, Inc. I 32 F.R.D. 190 (E.D. Va. 1963).

§ 13.1-765. Reslgnatlon of reg~stered agent of fore1gn
- c orpor a t aon ,
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See commentary to CO~~1ss~on Draft § 13.1-635.

§ 13.1-766. Serv1ce of process on foreIgn corporat10n.

Inasmuch as th1S sect10n carr1es forward Code
§ 13.1-111 1n substant1al part, the case law that has
developed under that sect10n 15 equally app11cable to thlS
sectlon. See also commentary to Comm1SS10n Draft
§ 13.1-637. Code S 8.01-288 prov1d1ng for the effect1veness
of serv1ce which reaches the person to wbom 1t is d1rected,
except 1n certa1n enumerated cases, may be relevant to this
sect1on. See Pennington v. McDonnell Douglas Cor~, 576 F.
SUPP.868 (E.D. Va. 1983).

§ 13.1-767. W1thdrawal of fore~9n corporat10n.

The Off1c1al Conment to Model Act S 15.20, from
Wh1Ch th1S sect10n is taken, states that a forelgn
corpOrat10n that ceases to transact bUS·1ness in a state but
fa11s to obtain a cert1f1cate of w1thdrawal w111 cont1nue to
be subJect to serV1ce of process and l~able for franchlse
and other taxes.

§ 13.1-768. Automat1c revocat10n of cert1f1cate of
author1ty.

The State Corporat10n Comm1ssion 15 not requlred
to take any aff1rmatlve act10n adv1s1ng of 1ts act10n
revoking a cert1f1cate of author1ty under this sect~on.

§ 13.1-769. Revocation of cert1f1cate of author1ty by
Comm1ss10n.

A reg1stered agent of a fore1gn corporat10n whose
cert1f1cate of author1ty has been revoked shculd res1gn ~n

the manner prov1ded by statute 1£ the agent w1shes to be
re11eved of h1S dut1es.
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Art1cle 18
Records and Reports

§ 13.1-770. Corporate records.

Th1S sect10n 11sts spec1f1cally the books and
records Wh1Ch a corporat10n must ma1nta1n.

Code § 13.1-47 requ1res a corporat10n to keep
"books and records of account,· -m1nutes of the proceedings
of 1ts stockholders and d1rectors," and a -record of
stockholders." These broad categor1es contain
uncerta1ntles. L1stlng the spec1f1c records that a
corporat10n must keep ellm1nates much of the uncertainty
created by the current statute. The Off1c1al Comment to
Model Act § 16.01 provldes helpful gU1dance as to a
corporat10n's respons1b11~ty to keep records.

§ 13.1-771. Inspectlon of records by shareholders.

Th1S sect10n d1v1des the snareholder's 1nspectlon
r1ght 1nto several categorles. Subsectlon E exp11c1tly
acknowledges that the r1ghts art1culated In th1S sect10n do
not affect the r1ght to 1nspect the shareholders 11st in
conJunct10n w1th the sharenolders' meetlng (§ 13.1-661); the
r1ght to 1nspect 1n the course of litlgatloni or the power
of a court to compel productl0n of corporate records for the
benef1t of a shareholder, whether or not they are covered by
tne shareholder 1nspect10n r1ghts as set forth 1n th1S
sect10n. ThlS last provls10n 15 thought to preserve the
common law 1nspect10n rights of a shareholder.

The sect10n div~des the records sUbject to
1nspect10n 1nto two categor1es and establlshes d1fferent
prerequ1s1tes to the 1nspect10n of the separate categor1es.
As a resu~t, as to certa1n records the sect10n departs
s1gn1f1cantly from present law as set forth 1n Code
§ 13.1-47 and Bank of G~les County v. Mason, 199 Va. 176
(1956).

F1rst, sectlon 13.1-771A provldes that the
shareholder need only g1ve f1ve days advance wrltten not1ce
before he may 1nspect the records 11sted ~n sect10n
13.1-770E. The records covered by tP1S separate ~nspect1on

r~ght may properly be regarded as publ~c documents or, as
stated ~n the Off~c1al Comment to Model Act ~ 16.02, on
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WhlCh thlS sect10n 18 based, they ndeal w~th the
shareholder's 1nterest as such 10 the corporat1on.-

In order to 1nspect the records 11sted 1n sect10n
13.1-770B, nowever, the shareholder must meet add1t1onal
prerequ1s1tes. The exp11c1t cond1t10n1ng of the r1ght
conferred 1n sect10n 13.1-771B on a show1ng of good falth
and proper purpose, w1thout s1m111arly cond~t1on1ng the
rlght conferred 1n sect10n 13.1-771A 1mp11es that
shareholders may exerC1se the r1ght conferred 1n sect10n
13.1-771A w1thout regard to a demonstrated good fa1th or
proper purpose. Th1S 18 reasonable, 1nasmuch as the records
ava11able under the sect10n 13.1-771A 1nspectlon r1ght are
elther of publlC record, or are d1rectly related to the
shareholder's status 1n the corporat10n. ~he sect10n would
not appear to author1ze a shareholder to act 1n Dbad falth-.

§ 13.1-772. Scope of 1nspect1on rlght.

The prov1s10ns of sect10n 13.1-772C allow1ng the
corpOrat10n to 1mpose a reasonable charge makes clear that
the corporat1on may charge more than merely the d1rect
reproductlon costs. The Off1clal Comment to Model Act
§ 16.03, on Wh1Ch th1S sect10n 15 based, makes clear that
the corporat10n may charge 1tS 1nd1rect costs, such as the
labor costs of assemb11ng Lnformation and reproduc1ng
documents.

§ 13.1-773. Court-ordered 1nspect10n.

In a su~t ~nvolvlng a corporatlon's refusal to
allow 1nspect10n of records under sectlon 13.1-771B, the
shareholder bears the burden of provlng that the corporat10n
refused the ~nspect~on and that he met the preregu1s1tes to
1nspeccion. Present V1rg1n1a law, as stated 1n BanK of
G11es County v. Mason, 199 Va. 176 (1956) places the burden
of proof on the pla1nt1ff. Th1S sectlon does not change
that rUle. Subsect10n C does change the ruling 1n Re111~

Mortgage Group, Inc. v. Mount Vernon S.&L. Ass'n, 568
F. Supp. 1067 (B.D. Va. 1983) to the effect that there 15
no statutory author1zat10n for awardlng attorney's fees to a
shareho~der-pla1nt1ff ~n successful act10ns to compel.
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§ 13.1-774. F1nanc1al statemen5S to shareholders.

Sect10n 13.1-774B requ1res that 1£ f1nanc1al
reports are not reported on by a pub11c accountant, and 1£ a
shareholder expressly requests It, the des1gnated offlcer
must provlde the sharebolder w1th a statement of the bas1s
of the account1ng used 1n preparat10n of the statements.
Presumably a general statement of the means used to prepare
the statements 15 sufflC1ent. A partlcularlzed statement of
dev1atl0ns from generally accepted account1ng principles 15
not requ1red. It 15 recogn1zed that this sectlon may 1mpose
more rigorous record-keep1ng requ1rements on small,
closely-held corporat10ns. Nevertheless, the d1stributl0n
sect10ns, Commiss10n Draft sect10ns 13.1-653 (d1str1butions
to shareholders) and 13.1-692 (11ab111ty for unlawful
d1str1but1ons), requ1re the d1rectors to make certa1n
Judgments on the bas1s of account1ng records and statements.
In order to make these Judgments the board ought to have
ava11able the bas1s on Wh1Ch the statements were prepared.
Thus, th1S sect10n w111 not typ1cally requlre the
corporat10n to prepare 1nformat1on that would not otherW1se
be necessary.

§ 13.1-775. Annual report of domest1c and fore1gn
corporat10n.

Sect10n 13.1-604F of the Comm1ss10n Draft
author1zes the annual report requ~red by th1S sect10n to be
executed 1n the name of the corporat10n by any off1cer or
d1rector 11sted 1n such report.

Art1cle 19

Proceed1ng for Determ1nat10n of Shareholders

§ 13.1-776-777.

Tn1S statute is pr1mar11y des1gned to fac112tate
admlo1strat10n of the escheat laws, and 15 carr1ed forward
1n the Comm1ss10n Draft on the understand1ng that the State
Treasurer's Off1ce belleves th1S to be a helpful addlt10n to
tne StocK Corporatl0n Act.
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Art1c1e 20

Trans1t10n PrOV1S10ns

§ 13.1-778. App11catlon to eX1st1ng corporat1ons.

Sect10ns 13.1-778 and 779 must be read together.
By the terms of sectlon 13.1-778, the statutes embod1ed 1n
the Comm1ss10n Draft are app11cable to all corporat10ns
eX1st1ng at the t1me of the effectlve date or organ1zed
thereafter. The artlcles of 1ncorporat10n of all such
corporat10ns are subJect to the prov1sLons of the Act.
Sectl0n 13.1-779 states the except10ns to thlS rule.
Sect10n 13.1-779A 2 prov1des that rlghts, prlv11eges,
remed1es, etc. acqu1red, accrued or 1ncurred under a statute
before 1tS repeal cont1nue to be governed by the statute as
It eX1sted before repeal. Such r1ghts or remedles are
l1m1ted to those r1ghts and remed1es enforceable at the t1me
of repeal. See also commentary to Commiss1on Draft
§ 13.1-602. The prov1s10n mak1ng th1S Act app11cable to all
eX1st1ng ndomest1c corporat10ns· means all eX1st1ng domest1c
stock corporatlons. See Comm1ss10n Draft § 13.1-603
(def1n1t1on of ncorporat~on·).

§ 13.1-779. Sav1ng prov1s1on.

Th1S sect~on, more exp11cltly than the present
statute, states the law app11cable to actlvlt1es part1ally
completed at the ~1me the new Act replaces the old. The
Off1c1al Comment to Model Act § 17.03 states that the sav1ng
prOV1S10ns of th1S sect10n are derlved from sect10n 25 of
the Un1form Statutory Construct1on Act, WhlCh was
promulgated by the Nat10nal Conference of Comm1SS10ners on
On1form State Laws 1n 1965.

§ 13.1-780. Severab~l~ty.

No co~~ent.
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