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House Joint Resolution No. l of the 1984 Acts of �mbly directed the Virginia Code Commission to 
make a careful study of Title 38.l of the Code of Virginia and report to the Governor and the General 
�mbly its findings in the form of a revision of the Title. Pursuant to this mandate, the study has been 
completed and the reVision is appended to this report. 

The study resolution was initially brought to the attention of the 1984 General Assembly by Delegate 
Theodore V. Morrison, Jr.' and Speaker of the House A. L. Philpott both of whom were interested in 
making consistent the style and substance of the insurance laws of the Commonwealth. Subsequent to the 
last reVision of these laws in 1952 numerous changes have been made in the statutes. Many inconsistencies 
in style and substance have resulted from over thirty years of amendments and the need arose to organize 
the laws in a more logical manner, to delete obsolete provisions; to improve the grammar, clarity and 
purpose of the insurance laws and to make substantive changes in order to recognize new developments in 
the insurance industry. 

Due to the size of Title 38.1 and the multitude of statutes which had to be reviewed and rewritten, the 
Code Commission continued its study through 1984 into 1985. This allowed the Commission and interested 
parties sufficient opportunity to complete a careful review of the title. 

The State Corporation Commmion's Bureau of Insurance, headed by Commissioner James M. Thomson 
drafted the bulk of the changes made and adopted. A team of staff individuals from the Bureau, headed by 
Stephen J. Kaufmann, Deputy Commissioner, were responsible for the drafting and presentation of the 
suggested revisions. C. William Cramme', III, Esquire, Senior Attorney with the Division of Legislative 
Services, provided staff support for this project and assisted the Bureau in its dratting. Joan W. Smith. of 
the Division provided administrative and technical support. 

Those responsible for preparing the drafts were assisted by representatives of the following: the 
American Insurance Association, James C. Roberts, Esquire; Aetna Insurance, J. Maurice Miller, Esquire; 
the Independent Insurance Agents of Virginia, Ted L Smith; the Virginia Hospital Association, Laurens 
Sarto� Esquire; State Farm Insurance. Philip B. Morris, Esquire; Nationwide Mutual, J. Christopher 
LaGow, Esquire; Blue Cr0$/Blue Shield of Northern Virginia, D. Patrick. Lacy, Esquire; Blue Cr<e/Blue 
Shield of Virginia, Thomas & Fiske; Ufe of Virginia, Frank Sutherland, George H. Parsons · and Peggy 
Parker; Alliance of American Insurers, C. William Waechter, Jr .• Esquire; National Association of 
Independent Insurers, Henry H. McVey, III, Esquire; Virginia Consumer F"mance Association, Jeff D. Smith, 
m: and the Professional Insurance Agents Association of Virginia and the District of Columbia, Elsie 
Reamy. These representatives and others regularly attended Commission meetin� spoke to the substantive 
changes and continually adVised tbe Commission: Copies of the proposed drafts of the title were liberally 
distributed to and comments requested from each of the groups and individuals having a substantial interest 
in the insurance laws of the Commonwealth. 

The reVision of Title 38.l of the Code of Virginia follows this text as Appendix 1. While the revision 
represents a complete rewrite of the title. the principal changes include: 

SubtiUe I - General Provisions

1. § 38.2-218 (§38.1-40). Penalties and Restitution payments.

Tbe proposed change to this section is intended to: 1) extend coverage to violations of regulations (as 
in existing § 38.1-279.56); 2) drop the minimum penalties and introduce a minimum penalty cap for 
negligent violations; 3) increase the maximum allowable penalty; 4) provide a greater maximum 
allowable penalty for knowing or willful violations and violations where a reasonable person should 
have known be was committing a violation; 5) provide restitution payments; 6) exempt from penalty 
Violations those resulting from solely electronic or mechanical malfunctions; and 7) turn this section 
into a general as contrasted to a residual penalty section. 

2. § 38.2-225 (§ 38.1-42). Disposition of fines and penalties.

Subsection A is devoted exclusively to the payment of fines for criminal violations of this title. 
Subsection B, which is devoted to civil violations. provides the Commi$ion authority to direct payment 
of penalties to either the Literary Fund or to one of the Guaranty A$ociations if needed. 

Appropriate changes were also made in the Property and Casualty Insurance and Life, Accident and 
Sickness Insurance Guaranty Association chapters. 



3. § 38.2-508 (§ 38.1-50.7). Unfair discrimination.

As a compromise between the Bureau. industry and the National Federation for the Blind, refusal to 
insure or limit the amount. extent or kind of coverage available to an individual. or charging different 
rates solely because of blindness, or mental or physical impairments can occur only if the decision is 
based on sound actuarial principals. Actual or reasonably anticipated experience has been deleted. 

SubtiUe II - Financial Regulations.

4. § 38.2-1304 (§ 38.1-163). FaJse statements, reports, etc. deemed perjury.

Surplus lines brokers were added to those subject to penalty for violation of this section. 

5. Chapter 16 - Virginia Property and casualty Insurance Guaranty Association

A new article has been developed that outlines the procedures to administer the new proVisions of § 
38.2-225 (Disposition of fines and penalties) for the Property and Casualty Guaranty .Association. 

6. Chapter 17 - Virginia Life. Accident and Sickness Insurance Guaranty Association

A new article has been developed that outlines the procedures to administer the new proVisions of § 
38.2-225 (Disposition of fines and penalties) for the Life, Accident and Sickness Guaranty Association. 

Subtitle III • Insurance Agents. 
7. § 38.2-1815 (new section). Ucense required of resident life and health insurance agent and health
agents.

Salesman for proposed chapters 42 (Health Services Plans) and 43 (Health Maintenance Origanizations) 
are now considered health agents and subject to health license requirements which includes passing a 
25-hour study course.

Subtitle V • Lite and Accident and Sickness Insurance. 

8. Chapter 35 - Accident and Sickness Insurance Policies.

A new aritcle was developed for group accident and sickness insurance policies. The current Virginia 
Code has no standard policy provision requirements for group accident and sickness insurance. This 
new article essentially adopts the NAIC Health Insurance Standard Provisions Model Act 

Subtitle VII • Other. 

9. § 38.2-4809 (§ 38.1-327.54. Licensees to pay �ents and license taxes on insurers .

Amendments have been proposed tht would broaden the Bureau's scope of authority with surplus lines 
brokers who are delinquent in paying the �ent or premium tax. In addition. all surplus lines 
brokers will be required to make the estimated tax payments required of regular i.Dsurance companies 
and will be responsible for the taxes and assessments in · a fiduciary relationship with the 
Commonwealth of Virginia. The failure or refusal to pay the license tax or assessment will be deemed 
a Oass 1 misdemeanor. 

Cross-reference tables follow the d� appearing as Appendix 2 to this report, and indicate the 
equivalent sections in the proposed new Title 38.2 equivalent to those in the present Title 38.1 and vice 
versa. 

The Virginia Code Commission recommends that the General Assembly enad legislation at the 1986 
Session to effect this revision. 

Respectfully submitted, 

Theodore V. Morrison, Jr .• Chairman 
Dudley J. Emick, Jr., Vice<bairman 
John A. Banks, Jr., Secretary 
William G. Broaddus 
Rumen M. cameal 
James P. Jones 
John Wingo Knowles 
A. L. Philpott
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CONCURRING AND DISSENTING OPINION OF 
SENATOR DUDLEY J. EMICK, JR. 

I concur with t.lJ.e report as to the majority of changes made; however, it is necessary that I dissznt 
from some of the changes made as reflected in the minutes of the Commission. 

CONCURRING OPINION OF 
DELEGATE THEODORE V. MORRISON. JR. 

This recodification study was conducted during a period of more than two years and involved one of 
the largest titles in the Code of Virginia. There were occasions during this time that I and other 
Commission members, in addition to Senator Emick, expressed d�nts; this has historically been the case 
in other major title revisions. However, in spite of the relatively minor differences. I strongly concur in this 
report and feel that it represents a substantial improvement in the Jaws of tbe Commonwealth dealing with 
Insurance. 
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Title 38.2 

CHAPTER I. 

General Provisions. 

ARTICLE l. 

Definitions. 

Definitions having a title-wide application have been moved to this section. 

ARTICLE 2. 

Inswance Classified and Defined. 

I. Several new classes of insurance have been added to this chapter. These 
additions conform to classes of insuran(!e currently provided by insurers.

2. The phrase "kind or class of insurance" has been revised to read "class of
insurance".
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CHAPTER l. 

GENERAL PROVISIONS. 

Artide 1. 

Definitions. 

§ 38.2-100. Definitions.-As used in this title:

.. Alien company" means a company incorporated or organized under the laws of any country other
th81J tbe United States. 

··eommissioa" means the State Corporation Commission.

"'Commisioaer'' or "Commissioner of Insurance"' means the administrative or executive officer of tbe 
division or bureau of the Commission established to administer 'the illsuraace Jaws of this Commonwealth. 

"Company .. means Slly association. aggregate of iadivid� business, corporation. individual, joint-stock 
company. Uoyds type of organi.zatioa, orgallization. partnership, receiver. reciprocal or interinsurance 
excbaDge. trustee or society • 

.. Domestic company.. means a company incorporated or organized under the laws of this 
Commonwealth 

.. Foreign company" means a company incorporated or organized under the laws of the United States. 
or of a.ay state other than this Commonwealth. 

Dralti11g Note: Fraternal IJelJetit society is now defined i.n proposed § 38.2-4100 . 

.. Health services plan" means any arrangement for offering or administering health services or similar 
or related services by a corporation licensed under Chapter 42 of this title. 

Dratting Note: The phrase "health services plan" is used throughout proposed Title 38.2; therefore, it is 
being defined bere . 

.. lasuraace company" means any company engaged ia tb.e business of making contracts of insurance. 
Draftiag Note: Fidelity and surety is included in the definition of ••insurance." 

.. lasu.1"8JJce tnuisaction... ".insurance business," and .. business of insurance" include solicitation, 
negotiatioos preliminary to execution, execution of an insurance contract, and the transaction of matters 
subsequent to execution of the contract and arising out of it 

DraltilJg Note: Tbe phrase "business of iosuraace" is used 'throughout proposed TiUe 38.2; therefore, it 
is beiag included here . 

.. IDSUrer" means an insurance company. 

"'Medicare" means the .. Health Insurance for tb.e Aged Act,,, Title xvm of the Social Security 
Amendment at 1965, as amended. 

Dratting Note: Tbis definition has been traasferred from existing § 38.1·362.12. 

"Person•• means any association, aggregate of individuals, busin� company, corporation. individual, 
joint-stock company, Uoyds type of orgaairJ!Jtion, organizatio� partnership, receiver, reciprocal or 
iaterlasurance exchange, trustee or society . 

.. Rate" or ••rates" means any rate of premium, policy fee, membership fee or any other charge made 
by an insurer tor or in connection with a contract or policy of iJJsurance. The terms "rate" or "rates" shall 
not include a membership lee paid to become a member of an orgar.ii23qon or ·associatton, one of the 
benents of which is the purcbssi.ng of insurance coverage. 

Dratting Note: Tbis definition bas been transferred from existing §§ 38.1·219 and 38.1·279.30. This 
change merges the two existing definitions, which are essentially identical, and readers the defiaition 
effective title-wide . 

.. Rate service organization,. means any organir.ation or person, other than a joint underwriting 
association under § 38.2-1915 or any employee of an insurer including those insurers under common control 
or .management, who assists insurers in ratemaking or filing by: 

(a) Collecting, compiling. and furnishing loss or expense statistics;

(b) Recommending. making or filing rates or supplementary rate information; or

(c) Advising about rate questions, except as an attorney giving legal advice.
Dratting Note: Proposed § 38.2·1915 is existing § 38.1-279.43. This definition bas been transferred from

existing § 38.1·279.30. 
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"State" means any commonwealth, state, territory, district or insular possession of tbe United States . 

.. Surplus to policyholders" means the excess of total admitted assets over tb.e liabilities of an insurer, 
and shall be tbe sum of all capital and surplus accounts, including any voluntary reserves, minus aay 
impairment of all capital and surplus accounts. 

Without otherwise limiting the meaning of or defining the lolloWing terms, "insurance" shall include 
fidelity and suretyship, and "insurance contracts" or °'insurance policies" shall include contracts of fidelity, 
indemnity, guaranty and suretysbip. 

Article 2. 

Insurance Qassilied and Defined. 

§ 38.2·101. Qassification of insurance.-lnsurance is classified and defiaed as set out in subsequent
sections of this article. 

38.2·102. Lile.-"LJle insurance" means ilJsurance upon the Jives of human beings. "Lile insurance" 
includes policies that also provide (i) endowment benefits; (ii) additional benefits in the event of death, 
dismemberment, or loss of sight by accident or accident.al means; (iii) additional benefits to safeguard the 
contract from lapse or to provide a special surrender value, a special benefit or an annuity, in the eveat of 
total and permanent disability of the iasured; and (jv) optional modes of settlement of proceeds . .As used in 
this title, unless the context requires otherwise, .. lite insurance" shall be deemed to include .. credit life 
.insurance'', .. industrial life insurance", and "variable life insurance." 

§ 38.a.103. Credit Jite.-"Credit life insurance" means insurance on the life of a debtor pursuant to or in
connection With a specific loan or other credit traasactioa.. 

Draltiag Note: This is taken from existing § 38.l-482.2(a). 

§ 38.2-104. Industrial lite.-••1ndustrial lite ilJSUl'allce" means lite iasutaIJce provided by an individual
insurance contract (i) under which premiums are payable at least monthly 8.J'Jd (ii) that bas the words 
'"ilJdustrial policy" printed upon tbe policy as a part of the descriptive matter. 

Drattiag Note: This is taken from existing § 38.1-409. 

§ 38.2·105. Variable lile.-"Variable life iDSurance" means any policy or contract of life insunmce in
wlJiclJ the amount or duration of benefits may wuy according to the investment experience of any separate 
account maintained by the insurer for tbe policy or contract, as provided tor in § 38.2·3113. 

Dratting Note: Proposed § 38.2·3113 is existing § 38.1-443. This definition and the definition of variable 
annuity are both based on the detiDitioa of a variable contract in Regulation 3 of the Virginia Iasurance 
Regulations aad the NAJC de£lllitioa of variable lite. 

§ 38.2-106 Aanuities.-"Anauities" means all agreements to make periodic payments ia fixed dollar
amounts pursuant to the terms of a contract. for a stated period of time or tor the life of the person or 
persons specified in the contract. "AnnuitiesH does not include contracts detiDed ia § 38.2-102. 

As used in this title, unle$ the context requires otherwise, ••annuity" shall be deemed to include 
"'variable SlllJUity. " 

Drafting Note: Proposed § 38.2-102 is existing § 38.1-3. Since variable annuity is defined in § 38.2-107, 
any reference to benefits varying according to investment experience has been deleted. 1985 legislative 
action added ••tor a stated period of time." 

§ 38.2-107. Variable Aanuity.-"Variable annuity,, means any agreement or contract tor an aaauity ill
which the amount or duration of benefits may vaiy according to the investment experience of BDY separate 
account maintained by the insurer tor the policy or contract as provided for in § 38.2-3113. Pursuut to the 
terms of the contract, payments may be made for a stated period of time or tor the lile of the person or 
persons specified in tbe contract 

Dratting Note: Proposed § 38.2·3113 is existiIJg § 38.1-443. This new classmcation is added to brillg the 
Code up to date with the products being sold in today's market 

§ 38.2-108. Credit accident and siclmess.-··eredit accident and sickness insurance" means insurance on a
debtor to provide tor payments on a specific Joan or other credit 'tra1JSaction while the debtor is disabled 
as defined in tbe policy. 

Dratting Note: This is taken from existing § 38.l-482.2(b). 

§ 38.2·109. Accident and sicklless.-"Accident and sicluJess insurance" means insurance agaiast loss
resulting from sickness, or from bodily injury or death by accident or accidental m� or from a 
combination of any or all of these perils. As used in this tiUe, unll!$ the contert requires otherwise, the 
term ••accident and sickne$ insurance" shall be deemed to include .. credit accident and sickness 
insurance." 

§ 38.2-110. Fire.-.. Fire insurance" mea1JS illsuraace against loss of or damage to any property resulting
from tire, including loss or damage incident (i) to extinguishiog a lire, or (ii) to the salvaging of property
la connection with a tire. 
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§ 38.2�1 l I. Miscellaneous property.-" Miscellaneous property insurance .. means insurance against loss
of or damage to property resulting from: 

1. Lightning, smoke or smudge, Windstorm, tornado, cyclone, earthquake, volcanic eruption, rain, hail,
frost and freeze, weather or climatic conditions, excess or deficiency of moisture, flood, the rising of the 
waters of the ocean or its tributaries; or 

2. Iasec'ts, blights, or disease of such property other than animals; or 

3. Electrical disturbance causing or concomitant with a fire or an explosion; or 
Drafting Note: Number 4 has been moved from existing § 38.1-12 as it comes within the concept of 

miscellaneous property insurance. 

4. The ownership, maintenance or use of elevators, except loss or damage by fire. This class of 
insurance includes the incidental power to make inspections of and to issue certificates of inspection upon 
any such elevator; or 

5. Bombardment, invasion, insurrection, riot. ciVil war or commotion, military or usurped power, any
order of a civil authority made to prevent the spread of a conflagration, epidemic or catastrophe, 
vandalism or malicious mischief, strike or lockout, collapse from any cause, or explosion; but not including 
any kind of insurance specified in § 38.2-115, except insurance against Joss or damage to property resulting 
from: 

a. Explosion of pressure ves.5els, except steam boilers of more than fifteen pounds pressure, in
buildings designed and used solely for residential purposes by not more than four families; 

b. Explosion of any kind originating outside of the insured building or outside of the building cont.aining
the insured property; 

c. Explosion of pressure vessels not containing steam; or

d. Electrica.1 disturbance causing or concomitant with an explosion; or

6. Any other cause or hazard which may result in a Joss or damage to property, if the insurance is not
contrary to Jaw or public policy. 

§ 38.2-112. Water damage.-"Water damage insurance" means insurance against loss or damage to any
property by water or other nuid or substance resulting from (i) the breakage or leakage of sprinklers, 
pumps or other apparatus erected tor extinguishing fires or of water pipes or other conduits or containers, 
or (jj) casual water entering through leaks or openings in buildings or by seepage through building walls, 
but not including loss or damage resulting from flood or the rising of the waters of the ocean or its 
tributaries. This cla.$ of insurance includes insurance against accidental injulj' of such sprinklers, pumps, 
lire apparatus. conduits or containers. 

§ 38.2·113. Burglary and thelt.-''Burglary and theft insurance" means insurance against:

1. Loss of or damage to any property resulting from actual or attempted burglaiy, theft. larceny,
robbery, forgery, fraud, vandalism, malicious .mischief. wrongful con£JSCation or wrongful conversion, 
disposal or concealment by any person or persons ; 

2. Loss of or damage to moneys, coins, bullion, securities, notes, drafts, acceptances or any other
valuable papers or documents, resulting from any cause, except while in the custody or possession of and 
being transported by any carrier tor hire or in the mail; or 

Dratting Note: This provision is deleted as it is included in the marine definition. 

3. The loss of property actually surrendered due to extortion, threat, or demand, involving the actual,
alleged or threatened kidnapping of any indiVidual or the threat to do bodily injury to or damage to 
property of or to wrongfully abduct or detain any individual. 

Drafting Note: Proposed paragraph 3 clarifies the authority tor what is now being written under 
paragraph 1 of this section. 

§ 38.2·114. Glass insurance.-"Glass insurance " means insurance against loss of or damage to glass and
its appurtenances resulting from any cause. 

§ 38.2-115. BojJer and machinery. -"Boiler and machinery insurance" means insurance against any
liability ol the insured and against loss of or damage to any property of the insured resulting from the 
explosion of or injul)' to (j) any boiler, heater or other fired pressure vessel; (ii) any unfired pressure 
vessel; (iii) any pipes or containers connected with any of the boilers or vessels; (iv) any engine,· turbine, 
compressor, pump or wheel; (v) any apparatus generating, transmitting or using electricity; or (vi) any 
other machinery or apparatus connected with or operated by any of the previously named boilers, vessels 
or machines. Boiler and machinery insurance includes the incidental power to inspect and to issue 
certificates of inspection upon any such boilers, pressure vessels, apparatus. and machinery. 

Draltiag Note: This has been moved to proposed § 38.2-111(4) 

§ 38.2-116. Allimal.-"Animal insurance " means insurance against Joss of or damage to any animal
resulting from any cause. 
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Drnfting Note: This section is ua.nec�ry since motor vehicle insura.oce is defined under proposed § 
38.2-124 and aircraft insurance is defined under proposed. § 38.2-125. 

§ 38.2·117. Personal injury liability. -'"Personal injury liability insurance" means insurance against legal
liability of tbe insured, and against loss, damage or expense incident to a claim of such liability, arising out 
of the death or injury of any person, or arising out of injury to the economic interests of any person as 
the result of negligence in rendering expert, fiduciary or professional service, but not indudiag uy class of 
insurance specifi�d in § 38.2-119. 

Any policy of personal injury liability insurance may include appropriate provisions obligating the 
insurer to pay medical, hospital, sul1:ical, and funeral expenses arising out of the death or injury of any 
person, regardless of any legal liability of the insured. 

§ 38.2-118. Property damage liability.-"Property damage liability insurance" means insurance against
legal liability of the insured, and against Joss, damage or expense incident to a claim of such liability, 
arising out of the loss or destruction of, or damage to, the property of any other person, but not including 
any class of insurance specified in § 38.2-Il7 or § 38.2-119. 

§ 38.2-119. Workers' compensation and employers' Jiability.-"Workers' compensa.tion and employers'
liability insurance" means insurance against the legal liability of any employer tor the death or disablement 
of, or injury to, his or its employee whether imposed by common Jaw or by statute, or assumed by 
contract. 

Employers' liability insurance may include appropriate provisions obligating the insurer to pay medical, 
chiropractic, hospi'taJ, surgical, and funeral expenses arising out of the death or injury of an employee, 
regardless ot any legal liability of the insured. 

Dratting Note: The word .. chiropractic" bas been added to accord with changes in the Virginia 
Workers' Compensation Act 

§ 38.2-120. Fidelity.-''Fidelity insurance" means:

1. Indemnifying any person against loss through counterfeit., forgery or alteration of, on, or in any
security obligation or other written instrument; or 

2. Indemnifying banks, bankers. brokers, financial or moneyed corporatioas or associatio11S against Joss 
resulting from any cause, of personal property. induding fixtures., equipment, sales and vaults on the 
insured's premises. 

§ 38.2�121. Surety.-··surety insurance" means:

1. Becoming surety or guarantor for any person, in any public or private position or place of trust.

whether the guarantee is in an individual, schedule or blanket form; or 

2. Becoming surety on or guaranteeing the pedormance of any lawful obligation, undertaking,
agreement. or contract. including reinsurance contracts connected thereWith, except policies of insurance; or 

3. Becoming surety on or guaranteeing the performance of bonds aad WJdert:a..kings required or
permitted in all judicial proceedings or otherwise allowed by law, including surety bonds accepted by state 
and municipal authorities in lieu of deposits as security tor the performance of iasurance contracts. 

Dratting Note: Tbe definitions al "'fidelity" and ''Surety' remain the same but eaell bas been given a

separate section number to accord with the way companies are licensed and lilJancial figures are reported. 

§ 38.2�122. Credit.-"Credit insurance" meaM indemnifying merchants or other persons extending credit
against loss or damage resulting from the nonpayment of debts owed to them ... Credit insurance" includes 
the incidental power to acquire and dispose of debts so insured and to collect uy debts owed to the 
insurer or to any persons so insured by the insurer. ..Credit .insurance" does not include any insurance 
defined in §§ 38.2-103, 38.2-108, or 38.2-128. 

Drafting Note: This last sentence has been added to keep credit insurance and mortgage guaranty 
insurance distinct and to distinguish credit insurance from credit life and credit accident and sickDess. 

§ 38.2-123. Title.-"TiUe insurance .. means insurance against loss by reason of liens and encumbrances
upon property, defects in the title to property, and other matters affecting the title to property or the right 
to the use and enjoyment of property. "'Title insurance" includes insurance of the condition of the title to 
property and the status of any lien on property. 

§ 38.2-124. Motor vehicle .-A. "Motor vehicle and insurance " means insurance against:

1. Loss of or damage to motor vehicles, including trailers, semitrailers or o'tb.er attachments desjgned
tor use in connection with motor vehicles, resulting from any cause. and agailJSt legal liability of the 
insured tor loss or damage to the property of another resulting from the ownership, mainte11a11.ce or use of 
motor vehicles and against loss, damage or expense incident to a claim of such liability; or 

2. Legal liability of the insured, and liability arising under subsection A ol § 38.2·2206 and against loss,
damage, or expense incident to a claim of sueh liability, arising out of the death or injury of any person 
resulting from the ownership, maintenance or use of motor vehicles. Motor vehicle .illsurance does not 
include any class of insurance specified in § 38.2-119. 



B.l. Any policy of "motor vehicle insurance" covering legal liability of the insured under paragraph 2
of subsection A and covering liability arising under subsection A of § 38.2·2206 may include appropriate 
provisions obligating the insurer to pay medical, chiropractic, hospital, surgical, and funeral expenses arising 
out of the death or injury of any pe;rson. Any policy of motor vehicle insurance may include appropriate 
provisions obligating the insurer to pay weekly indemnity or other specific benefits to persons who are 
injured and specific death benefits to dependents, beneficiaries or personal representatives of persons who 
are ldlled, if the injury or death is caused by accident and sustained while in or upon, entering or alighting 
from. or through being struck by a motor vehicle. These provisions shall obligate the insurer to make 
payment reg;1rdless of any legal liability of the insured or any other person. 

2. In any policy of personal automobile insurance in which the insured has purchased coverage
mentioned in paragraph 1 of this subsection obligating tbe insurer to pay medical, chiropractic, hospital, 
surgical, and funeral expenses arising out of the death or injury of any person, eve.ry insurer providing 
such coverage arising from the ownership. maintenance or use of not more than four motor vehicles shall 
be liable to pay up to the maximum policy limit available on every motor vehicle insured under such 
coverage where the medical, chiropractic, hospita.l, surgical or funeral expenses and costs mentioned in 
paragraph 1 of this subsection exceed the limits of coverage for any one motor vehicle so insured. 

§ 38.2·125. Aircratt.-.. Aircraft insurance" means insurance against:

1. Loss of or aamage to aircraft and its equipment, resulting from any cause. and against legal liability
of the insured for loss of or damage to the property of another resulting from the O'Wllership, maintenance 
or use of aircraft and against loss. damage or expense incident to a claim of liability; or 

2. Legal liability of the insured, and against Joss, damage, or expeDSe incident to a claim of liability,
arising out of the death or injury of any person resulting from the ownership, maintenance or use of 
aircraft 

Any policy .of "aircraft insurance'' covering legal liability of the insured under paragraph 2 of this 
section may include appropriate proVisions obligating the insurer to pay medical, chiropractic, hospital, 
surgical, and funeral expenses arising out of the death or injury of any person. 

Drafting Note: Since motor vehicle insurance and aircraft i11surance apply to two separate entities, their 
definitions have been separated. No substantive changes were made. 

§ 38.2·126. Marine.-A ... Marine insurance" means insurance against any kind of Joss or damage to:

1. Vessels, craft, aircraft, vehicles of eveiy kind, excludiDg vehicles operating under their own power or 
while in storage not incidental to transportation, as well as all goods, freights, cai:goes, merchandise, effects, 
disbursements, profits, moneys, bullion, precious stones, securities, choses in action, evidences of debt, 
valuable papers, bottomry and respondentia interests and all other kinds of property and interests tbere1n 
in respect to any risks or perils of navigation. transit or transportation, including war risks, on or under 
any seas or other water.s. on land or in the air, or while being assembled. packed, crated, baled, 
compressed or similarly prepared for shipment or while awaiting shipment, or during any delays, storage, 
transshipment, or reshipment incident to shipment, including marine builders' risks and all personal 
property floater risks; 

2. Persons or property in connection with or appertaining to marine, inland marine, transit or
transportation insurance, including liability for loss of or damage to either arising out of or in connection 
with the construction, repair, operation, maintenance, or use of the subject matter of the insurance. This 
class of insurance shall not include life insurance. surety bonds or insurance against Joss by reason of 
bodily injury to the person arising out of the o'Wllersbip, maintenance or use of automobiles; 

3. Precious stones. jewels, jewelry, gold. silver and other precious metals used in business, trade, or
otherwise and whether or not in transit This dass of insurance shall include jewelers' block insurance; 

4.(i) Bridges, tunnels, and other instrumentalities of transportation and communication, excluding 
buildings, their furniture and furnishings, fixed contents and supplies held in storage, unless fire. tornado, 
sprinkler leakage. hail, explosion. earthquake, riot. and civil commotion are the only hazards to be covered; 
(ii) to piers, wharves. docks, and slips, excluding the risks of fire, tornado, sprinkler leakage, bail, 
explosion, earthquake, riot and civil commotion; and (iii) to other aids to navigation and transportation, 
including diy docks and marine railways, against all risks. 

B. Marine insurance shall aJso include "marine protection and indemnity insurance," meaning insurance
against loss, damage. or expense or against legal liability of the insured for loss, damage, or expense 
arising out of or incident to ownership, operation, chartering. maintenance, use, repair or construction of 
any v�l. craft or instrumentality in use in ocean or inland waterways, including liability of the insured 
for personal injury, illness or death or tor Joss of or damage to the property of another person. 

C. Any policy of .. marine insurance" as defined in this section providing protection against bodily
injury, siclcIJess or death of another person may include appropriate provisions obligating the insurer to pay 
medical, hospital. surgical. and funeral expenses arising out of the death or injury of any person, regardless 
of any legal liability of the insured. 

Drafting Note: Proposed subsection C is designed to allow medical payments coverage under marine 
policies. 

§ 38.2-127. Legal services insurance. -"Legal services insurance " means the assumption of a
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contractual obligation to reimburse the insured against, or pay on behalf of the insured, all or a portion of 
his lees. costs, and expenses related to services performed by or under the supervision of an attorney 
Ji.:ensed to practice in the jurisdiction where the services are performed. 

§ 38.2-128. Mortgage guaranty insurance.-"Mortgage guaranty insurance" means indemnifying lenders
against financial loss arising from nonpayment of principal, interest, or other sums due under the terms of 
any evidence of indebtedness secured by a mortgage. deed of trust, or other instrument constituting a lien 
or charge on real property. 

Drafting Note; This definition is similar to the California definition of mortgage guaran'ty insurance (IC 
§119).

§ 38.2-129. Home protection insurance.-"Home protection insurance,. means any contract or agreement
whereby a person undertakes tor a specified period of time and for a predetermined fee to furnish, 
arrange for, or indemnify for service, repair, or replacement of any or all of the structural components, 
parts, appliances. or systems of any covered residential dwelling caused by wear and tear, deteriora.tion, 
inherent defect. or by the failure of any inspection to detect the likelihood of failure. 

Drafting Nott:J: This definition is substantially similar to existing § 38.1-932 (proposed § 38.2-2600). 

§ 38.2-130. Homeowners insurance.-"Homeowners insurance,, is a combination multi-peril policy written
under the provisions of § 38.2-IB21 cont.aiaing fire, miscellaneous property, and liabili'ty coverages, insuring 
primarily (i) OWller-occupied residential real property pursuant to § 38.2-2108, (ii) personal property located 
in residential units. or (iii) any combination thereof. 

Dratting Note: Proposed § 38.2-2108 is existing § 38.1-367.2. Proposed § 38.2-1921 is existing § 
38.1-279.49. The classes in §§ 38.2-130, 38.2-131 and 38.2-132 have been added to conform with current 
industry practice. 

§ 38.2-131. Farmowners insurance.-"'Farmowners insurance" is a combination multi-peril policy written
under the provisions of § 38.2·1921 containing fire, miscellaneous property, and liability coverages, insuring 
primarily (i) farm and related residential property and improvements to real property owned, leased, or 
operated as a farm. (ii) personal property located in residential units, (iii) other real or personal property 
us,;aJ or incidental to the operation of a farm, or (jv) any combination thereof. 

Dratting Note: Proposed § 38.2·1921 is existing§ 38.1-279.49. 

§ 38.2·132. Commercial multi-peril insurance.- "Commercial multi-peril insurance" is a combination
multi-peril policy written under the proVisions of § 38.2-1921 insuring risks incident to a commercial 
eaterpriW! containing any combination of the classes of insurance set forth in subsection A of § 38.2-1902, 
except insurance on or With respect to operating properties of railroads. 

Drafting Note: Proposed § 38.2·1921 is existing § 38.1-279.49. Proposed § 38.2-1902 is existing § 
38.1-279.31. 

§ 38.2-133. Contingent and consequential losses. -The definition of any class of insurance against Joss of
or damage to property enumerated in this article JT.&ay include ir&urance against contingent consequential 
and iadirect losses resulting from any of the causes set out in this article. Coverage for these losses shall 
be includecl in the specific grouping of the class of insurance where the cause is specified. Insurance 
aga.inst Joss of or :lamage to property may include insurance against Joss or damage to all lawful interests 
in the property, and against loss of use and occupancy, rents, and profits resulting from the Joss or 
da.mage. 

§ 38.2·134. Definitions to include other insurance of same general kind.-The definition of any class of
insurance enumerated in this article shall include insurance against other Joss. damage or liability of the 
same general nature or character, or of a similar kind, if the insurance may reasonably and properly be 
included in the definition and is not specifically included in the definition of some other class of insurance. 

Article 3. 

Oasses of Insurance Companies May Write; Reinsurance. 

§ 38.2-135. Classes of insurance companies may be licensed to write.- Except as otherwise provided in
this tiUe and subject to any conditions and restrictions imposed therein, any insurer licensed to transa.ct the 
business of insurance in this Commonwealth, other than life insurers and title insurers, may be licensed to 
write one or more of the cl� of insurance enumerated in Article 2 (§ 38.2-101 et seq.) of this chapter 
that it is authorized under its charter to write, except life insurance, industrial lite insurance, credit life 
insurance. variable life insurance. annuities, variable annuities and tiUe insurance. An insurer licensed to 
write lite insurance shall not be licensed to write any additional class of insurance except variable life 
insurance. annuities. variable annunities, credit lite insurance, credit accident and sickness insura.nce, 
accident and siclcness insurance, industrial life insurance, and legal services insurance. An insurer licensed 
to Write tiUe insurance shall not be licensed to write any additional class of insurance. However, any life 
insurer that bas been licensed to write and bas been actively engaged in writing life insura.nce and any 
additional class of insurance set out in Article 2 (§ 38.2-101 et seq.) of this chapter continuously during a 
period of twenty years immediately preceding July 1, 1952, may continue to be licensed to write those 
classes of insura.nce. No company shall write any class of insurance unless it has a current annual license 
from the Commission to do so. 

Dratting Note: l. Because variable life. insurance, variable annuities, industrial life, credit life and 
credit accident and sickness have been set out as distinct kinds of insurance, they have been specifically 
noted in this section. 

10 



2. The phrase .. kind or class of iasurance" bas been reVised to read "'class of insurance."

§ 38.2-136. Reinsurance.-Except as otherwise provided in this tiUe. any insurer licensed to transact the
business of insurance ia this Commonwealth may, by policy, treaty or other agreement. cede to or accept 
from any itJSUrer reiIJSurance upon the whole or any part of any � with or without contingent liability 
or participation, and, if a mutual insurer. with or Without membership therein. 
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Title 38.2 

CHAPTER 2. 

Provisions of a General Nature. 

1.. Existing § 38.1-29.1 (proposed § 38.2-203) dealing with management and 
exclusive agency contracts, has been expanded to give the Commission the 
authority to withdraw approval of these contracts. The section also has been 
expanded to include contracts for legal services plans and horn e protection 
companies since they are already subject to this provision by their respective 
chapters. 

2. Portions of existing § 38.1-327.10 have been moved to this chapter to create a
new section (§ 3 8.2-205). A new subsection was added at the request of the
banking and savings and loan industry clarifying that grandfathered agencies may
have newly-licensed agents without losing their grandfathered status.

3. Existing sections 38.1-33 and 38.1-34 (proposed §§ 38.2-210 and 38.2-211) have
been expanded to cover health, dental and optometric services plans, health
maintenance organizations and home protection companies.

4. The proposed change to existing § 38.1-40 (§ 38.2-218) is intended to: 1) extend
coverage to violations of regulations ( as in existing § 38.1-279.56); 2) drop the
minimum penalties and introduce a minimum penalty cap for negligent
violations; 3) increase the maximum allowable penalty; 4) provide a greater
maximum allowable penalty for knowing or willful violations; 5) provide
restitution payments; 6) exempt from penalty violations resulting from solely
electronic or mechanical malfunctions; and 7) turn this section into a general as
contrasted to a residual penalty section.

5. A new section, § 38.2-219, has been added providing for title-wide authority for
<?ease and desist orders. This section represents a synthesis based on existing

§§ 38.1-178.7, 38.1-61, and 38.1-62, as well as or' existing§§ 38.1-54, 38.1-55,
38.1-60, 38.1-178 .. 17, and 38.1-482.14:1 to provide a general title-wide cease and
desist order provision. All of these sections will be deleted. Existing§ 38.1-224
(proposed 38.2-2002) contains a provision somewhat similar to a cease and desist
provision, but that provision will be left unchanged because it is a special case.

6. A new section, proposed § 38.2-220 has been added providing title-wide authority
for issuing injunctions. This section is based on existing §§ 38.1-806, 38.1-830,
38.1-884, 38.1-911, and 38.1-946 being made applicable title-wide. All of these
sections, along with § 38.1-279.44:3 and part of § 38.1-98.1, will be deleted.
Existing § 38.1-132 (proposed 38.2-1507) is a special case dealing with
delinquency proceedings and will not be deleted. The authority of the
Commission to issue injunctions is already contained in§ 12.1-13. However, new

§ 38.2-220 is more detailed and provides a ready reference for those subject to
Title 38.2.

7. The appeal provision in Title 12.1 applying to all orders, judgments, etc., of the
Commission has been incorporated by reference in a new section, proposed

§ 38.2-222. The various appeal sections currently appearing throughout the ti tie
will be deleted.
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8. A new section, § 38.2-223, has been added providing on a title-wide basis for
authority to issue rules an d regulations and also to en ter orders. It w ill replace a
number of existing similar sections.

9. A new section, § 38.2-224, has been added pr oviding on a title-wide basis for the
application of the procedures of Chapter 5 (Procedure Before the Com mission
and Appeals) of Title 12.1 to proceedings under proposed Title 38.2. While
Chapter 5 of Title 12.1 would apply to Title 38.1 and proposed Title 38.2 even
without § 38.2-224, this section was added for ready reference.

10. Existing § 38.1-42 (§ 38.2-225) has been expanded to provide the Com mission
with authority to direct payment of penalties to either the Literary Fund or to
one of the Guaranty Associations if needed.

11. A new section, § 38.2-228, has been added to provide the Commission the
authority to enforce the filing of proof of financial responsibility as required by
Title 46.1 of the Virginia Code.
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CHAPTER 2. 

PROVISIONS OF A GENERAL NATURE. 

§ 38.2-200. General powers of the Commission relative to insurance.-A. The Commission is charged with
the execution of all laws relating to insurance and insurers. All companies, domestic, foreign, and alien, 
transacting or lic,:nsed to transact the business of insurance in this Commonwealth are subject to inspection, 
supervision and regulation by tJJe Commission. 

B. All licenses granting the authority to transact the business of insurance in this Commonwealth shall
be granted and issued by the Commission under its seal. The licenses shall be in addition to the certificates 
of authority required of foreign corporations under §§ 13.1-757 and 13.1-919. 

Dratting Note: The outdated citation to Title 13 has been updated. 

Dratting Note: Existing § 38. I -29.1 bas been moved and renumbered as § 38.2-203. 

§ 38.2-201. Recommendations by Commission to General A$embly.-The Commission shall make any
recommendatioDS to the General �mbly necessary for legislation governing and regulating the classes of 
companies placed under its supervision by this title. 

§ 38.2-202. Regulation of solicitation of proxies, consents aJJd authorizations.-The Commission may adopt
any rules and regulations regarding tbe voting equity securities of any domestic stock insurer. These rules 
aad regulations shall cover (i) the solicita.tion of proxies, (ii) consents, (iii) authorizations, and (iv) any 
related lilJBJJcial reports. However, these rules aad regulations shall not apply to any domestic stock insurer 
whose equity securities are registered, or required to be registered, pursuant to § 12 of the Securities 
ExclJange Act of 1934, as amended. 

Dratting Note: The authority to issue rules and regulations will be gnuJted in one general section 
(proposed § 38.2-223) tor all of the title, so proposed § 38.2-202 bas been changed to merely continue its 
restrictions on that authority as to proxies, etc.

§ 38.2-203. Management and exclusive agency contracts subject to approval by Commission.-A. For the
purpose of this section, an insurer sllaJJ mean a stock or mutual ·insurer, cooperative nonprofit life benefit 
company, mutual assesmient lite, accident and sicklJess iDSUrer, burial society, fraternal benefit society, 
mutual assessment property and casualty insurers, legal services plan or home protection companyt 
Incorporated or organized under the laws of this Commonwealth. 

B. No insurer shall make or enter into any contract that proVides lor tbe control and management of 
the insurer, or the controlling or preemptive right to produce substantially all insurance business tor the 
insurer, unless the contract has been tiled With and approved by the CommisQon and approval haS not 
been withdrawn by the Commission. Any approval, disapproval, or witbdrawaJ of approval shall be 
delivered to the insurer in writing. The notice of disapproval or withdrawal of approval shall state the 
grounds of such action and shall be delivered to the insurer at least fifteen days before the effective date. 

C. The Commission may disapprove or withdraw approval at any contract referred to in this section
that: 

I. Subjects the iasurer to excessive charges for expenses or commissions;

2. Does not contain lair and adequate standards of performance;

3. Extends for an unreasonable length of time; or

4. Contains otJJer inequitable provisions or provisions that may jeopardize the security of policyholders.

D. The proVisions of this section shall not atlect contracts made before June 30, 1954, but shall apply
to all renewals ot those contracts made alter that date. 

E. Any insurer aggrieved by a disapproval or withdrawal of approval under this section may proceed
under the provisions of § 38.2-222. 

Drafting Note: l. Proposed § 38.2-222 incorporates parts of§ 38.1-41. 
2. This section (existing § 38.1-29.1) has been renumbered as § 38.2-203 to put it in a more appropriate

place. 
3. Legal services plans and home protection companies are subject to this provision by their respective

chapters and have been added here only for consistency. 
4. The authority to disapprove management and exclusive agency contracts has been expanded to

include the authority to withdraw approval. 

§ 38.2-204. Insurance companies not to engage in baaldng. -Except as otherwise expressly provided by
law, no insurer shall engage in the banking business. 

§ 38.2·205. Prohibited insurance actiVities of lending iostitutions and bank holding companies.-

A. No lending institution, bank holdiDg company as defined in § 38.2-1811, or any subsidiaries or
affiliates of any of the foregoing, doing business in this Commonwealth. or any otticer or employee, 
excluding the director of any of these institutions, shall be directly or indirectly licensed to sell insurance 
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if located in any county, city or town in this Commonwealth that has a population exceeding 5,000 persons 
according to the latest decennial census, except as permitted in § 38.2-1811. No such institution shall have 
ownership in any insurance agency in which any profi� income, or renewal rights to such insurance inures 
to the benefit of the lending institution. bank holding company, or its subsidiary or affiliate. 

B. No lending institution. bank holding company or subsidiary or affiliate thereof doing business in this 
Commonwealth shall make or grant a loan contingent upon the purchase of insurance from a particular 
person or organization. 

C. Nothing in this section shall apply to (i) any lending institution, bank holding company, savings
iastitution holding company or to any institution. corporation, partnership, company or organiZa.tion which 
was a subsidiary or affiliate of the lending institution, bank holding company, or savings institution holding 
company as of January l, 1977, or (ii) to any officer or employee of the foregoing, if, on January 1. 1977, 
the lending institution, bank holding company, savings institution holding company, their subsidiaries or 
affiliates. and their officers or employees were licensed to sell insurance in this Commonwealth and were 
conducting business in conformity with all applicable federal and state laws and regulations. However, the 
license shall not be expanded to include additional classes of insurance tor which the lending institution, 
bank holding company, subsidiaries or affiliates. and their officers or employees were not licensed on 
January 1, 1977. This does not prohibit tbe writing of (a) similar or new policies of insurance comparable 
to and within the classes of insurance for which an agent or agency is licensed an January 1, 1977, or (b) 
new classes of insurance not written or available in this Commonwealth on January I, 1977. Nothing in this 
section sball prohibit a lending institution, bank holding company, saVings iIJStitution holding company, or 
their subsidiaries or affiliates. which, on January 1. 1977, were licensed to sell insurance in this 
Commonwealth, from employing persons to sell insurance who were licensed after January I, 1977. 

D. If the lending institution, bank holding company, subsidiary or affiliate bad an application relating to
insurance tiled and pending before a state or federal regulatory body on January 1, 1977, such persons and 
their officers or employees in each case shall be exempt as in subsection C of this section. 

Dratting Note: 1) Proposed § 38.2·1811 is existing § 38.1-327.10. 2) PortioIJS of existing § 38.1�327.10 
have been moved here to create a new section. The addition to subsection C was added at the request of 
the bankiag aad savings and loan indusby and darifies that grandfathered agencies may hire 
newly·Iicensed agents without losing their grandfathered status. 

§ 38.2-206. CorporatiollS as members of mutual insurers.-Any public or private corporation in this
Commonwealth or elsewhere may apply and enter into agreements for, hold policies in, and be a member 
of any mutual insurer. 

§ 38.2·207. Enforcement of right of subrogation in name of insured.- Except for contracts or plans
subject to §§ 38.2-3405 or 38.2-2209, when any iasurer pays an insured under a contract of insurance which 
provides that the insurer becomes subrogated to the rights of the insured against any other party the 
insurer may enforce the legal liability of the other party. This action may be brought in its own name or 
in the name of the insured or the insured's personal representative. 

Dratting Note: Existing § 38.1..JSl.2 (proposed § 38.2-2209) prohibits subrogation and is therefore being 
added to tbe exception in § 38.2-207. 

Dratting Note: Existing § 38.1-31.3 is being merged into paragraph 3 of subsection A of proposed § 
38.2-513. 

§ 38.2-208. Limitation of risks generally.-A. Except as otherwise provided in this title, no insurer
transacting business in this Commonwealth shall expose itself to any loss on any one risk or hazard in an 
amount exceeding ten percent of its surplus to policyholders. Any risk or portion of any risk reinsured by 
an insurer meeting standards of solvency equal to those set forth in § 38.2-1316 shall be deducted in 
determining the limitation of risk prescribed in this section. 

B. For the purpose of this section. the surplus to policyholders shall be determined from (i) the
insurer's last sworn statement filed with the Commission or (ii) the Commission's last report of 
examination. whichever is more recent at the time the risk is assumed. 

Drafting Note: Proposed § 38.2·1316 is existing § 38.1-171.1. The definition of surplus to policyholders 
set forth in proposed § 38.2-100 already includes voluntary reserves, so the reference to voluntazy reserves 
has been deleted here. 

C. The limitation of risk prescribed in this section for any alien insurer shall apply only to the
exposure to risk and the trusteed surplus of the alien insurer's policyholders. 

D. This section shall not apply to (i) life insurance. (ii) annuities. (iii) accident and sickness insurance.
(iv) insurance of marine risks or marine protection and indemnity risks. (v) workers· compensation or 
employers' liability risks, or (vi) risks covered by title insurance. 

§ 38.2-209. Award of insured's attorney fees in certain cases.-A. Notwithstanding any provision of Jaw to 
the contrazy, in any civil case in which an insured individual sues his insurer to determine what coverage, 
if any, exists under his present policy or the extent to which hiS insurer iS liable for compensating a 
covered Joss, the individual insured shall be entitled to recover from the insurer costs and such reasonable 
attorney tees as the court may award. However, these costs and attorney's tees shall not be awarded unless 
the court determines that the insurer, not acting in good faith, has either denied coverage or failed or 
refused to make payment to the insured under the policy. 

B. Nothing in this section shall be deemed to grant a right to bring an action against an insurer by an
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insured who would otherwise lack standing to bring an action. 

C. As used in this section, "insurer" shall include ••seJf insurer".

§ 38.2·210. Loans to officers, directors. etc., prohibited.-A. Except as provided in § 38.2·212, no insurer,
legal services plan, health services plan, dental or optometric services plan. health maintenance 
organization, or home protection company, transa.cting business in this Commonwealth sba11 make a loan, 
either directly or �ndirectly, to any of its officers or directors. No such company shall make a loan to any 
other corporation or business unit in which· any of its officers or directors has a substantial interest. No 
such officer or director shall accept or receive any such Joan directly or indirectly. 

B. For the purposes of this section and of § 38.2-211, ••a substantial interest .. in any corporation or
business unit means an interest equivalent to ownership or control of at least ten percent of its stock or its 
equivalent by an officer or director, or the aggregate ownership or control by all officers and directors of 
the same company. 

Dratting Note 1 . . . . . . . . . . . . . . . . . .. . . . . . . • . . . . . . . . . . . . . ... . . . . . . . . • . . . . . . . . . . •. . . . . . . . . . . . . . . . . • . . . . . .• Proposed 
§ 38.2-212 is existing § 38.1-35. Proposed § 38.2-211 is existing § 38.1-34.

2. Tbe expanded coverage in subsection A is intended to provide similar b'eabnent for officers and
directors of companies providing insurance-related products.. Tbe definition of "a substantial interest" has 
been broadened by referring not only to oWJJersbip of stock, but also to "its equivalent,, 

§ 38.2-211. Other interests and payments to officers, directors, etc.. prohibited.- Except as provided in §
38.2-21Z no officer or director of any company listed in § 38.2-210 and transacting business in this 
Commonwealth shall receive, directly, indirectly or through any substantial interest in any other 
corporatio� any compensation tor negotiating, procuring, recommending. or aiding in the purchase or sale 
of property by such company, or in obtaining any Joan from the company. No such officer or director shall 
be pecuaiarily interested, either as principal, agent, or beneficiary. in any such purcbase, sale or loan. No 
fiDancial obligation of any such officer or director shall be guaranteed by the company. 

Dratting Note: Proposed § 38.2·212 is existing § 38.1-35. Proposed § 38.2-210 is ez:isting § 38.1·33. 

§ 38.2-212. Certain compensation not prohibited.-A Nothing contained in §§ 38.2-210 and 38.2·21 I sba.11
prohibit any officer or director of any company listed in § 38.2·210 from receiving usual compensation tor 
services rendered in the ordinary course al his duties as an officer or director. if the compensation is 
authorized by vote al the board of directors or other governing body of the company. Nor shall the 
proVisioas of §§ 38.2-210 and 38.2·211 prohibit the payment to an officer or director of any such company 
wbo is a licensed attorney-at-law of a tee in connection with Joans made by the company if and when 
those tees are paid by the borrower and do aot constitute a cb.arge against the company. 

B. Nothing contained in this chapter shall prohibit a life insurer from maJciDg a Joan upon a policy of
insurance .issued by it and held by tbe borrower. This loan shall not exceed the aet cash value of tbe 
policy. Nothing contained in this chapter slJall prohibit any company from (i) making a loan on real 
property owned by tbe officer and improved with a dwelling that is to serve as bis residence ii the loan 
qualifies under paragraph l of § 38.2-1434 and under § 38.2-1437 or (ii) acquiring the residence of the 
ollicer in conformance with subsection B of § 38.2·1441 if the transaction is in connection with the 
relocation of the place of employment of an officer who is neither a director nor a trustee of the 
company. 

Dratting Note: The ninety percent requirement for loans on the residences of officers is being deleted 
in subsection B because proposed § 38.2-1437 (existing § 38.1·217.40) already bas that requirement Tbe lair 
market value requirement for acquiring the residence of an officer is deleted in subsectiO.D B because 
proposed § 38.2·1441 (existing § 38.1-217.44) already bas t/Jat requirement. 

C. Nothing contained in § 38.2-211 shall prohibit a director of BllY such company from receiviag
compensation that is usual and customary in the director's business with respect to tnmsactiolJS in the 
ordinary course of business of the company and of the director. Prior to payment of the compensation, 
written request for tbe Commission's approval shall be made. This written request s1Jall set forth under 
oath complete details concerning the transactions that the company intends to conduct with a director. Any 
approval given by the Commission shaJJ be in writing. No approval granted under 'tbis subsection shall 
imply that the Commission approves any investment of any company. 

Dratting Note: The last sentence is unnecessary as it is covered ill the proposed general regulation 
authority section. 

§ 38.2·213. Violation of § 38.2-210 or § 38.2-211.-Any company, officer or director violating any
provision of § 38.2-210 or § 38.2·211 shall be guilty upon conviction of a Class 1 misdemeanor. Any funds of 
any company invested or used in violation of either of § 38.2·210 or § 38.2-211 may not be allowed as 
admitted assets of the company. 

Drafting Note: The rewording of eristing § 38.1-36 (proposed § 38.2-213) is based on § 18.2·11 in the 
Criminal Code. May bas been substituted tor shall to give the Commission discretion in nonadmittiag certain 
assets. 

§ 38.2-214. Restrictions upon purchase and sale of equity securities of domestic stock iDSurers.-A. Each
person who is directly or indirecUy the benefjcial owner of more than ten percent of a class of any equity 
security of a domestic insurer, or who is a director or an officer of a domesti.c stock ilJsUrer, shall tile a 
statement with the Commission Within ten days alter becoming a beneficial owner, director or otticer. This 
statement shall be in a form prescribed by the Commission and shall sbow the amount of all the domestic 
insurer's equity securities of which he is the beneficial owner. Within ten days after the close of each 
calendar month, if there has been a change in his oWIJersb.ip during such month, the person slJall tile with 
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the Commission a statement prescribed by the Commission indicating his ownership at the close of the 
c2lendar month and such changes in his ownership as have occurred during such calendar month. 

Drafting Note: The July 1, 1966 date is no longer needed. 

B. To prevent the unfair use of information obtained by any beneficial owner, director or officer any
profit realized by such person within six months from the purchase and sale, or any sale and purchase. of 
any of the insurer's equity securities shall inure t<;, and be recoverable by the insurer. This provision shall 
apply regardless of any intention of the beneficial owner, director or officer to hold the equity security 
purchased oz: not to repurchase any sold equity security tor a period exceeding six monthS. However, this 
provision shall not apply if the security was acquired in good faith in connection with a debt previously 
contracted. The insurer may sue at law or in equity to recover the profit in any court of competent 
jurisdiction. The owner of any equity security of the insurer may sue in the name and in behalf of the 
insurer if the insurer fails or refuses to bring suit within sixty days after request or if the insurer fails to 
diligently prosecute after bringing suit. No suit under this subsection shall be brought more than two years 
after the date the profit was realized. This subsection shall not be construed to cover any transaction 
where the person was not the beneficial owner at the time of either the purchase or sale of the equity 
security involved. The Commission may by rules and regulations exempt from the provisions of this 
subsection any transaction that is not comprehended within the purpose of this subsection. 

C. No beneficial owner, director or officer shall directly or indirectly sell any equity security of the
insurer if the person selling the security or bis principal (i) does not own the security sold, or (ii) owns 
the equity security but does not deliver it within twenty days after the sale or does not mail it within five 
days after the sale. No person shall be deemed to have violated this subsection if he proves that , 

notwithstanding the exercise of good faith, he was unable to deliver or mail the security within the 
required time, or that to do so would cause undue inconvenience or expense. Any person violating this 
subsection shall be guilty upon conviction of a Class 1 misdemeanor. 

D. Subsections B and C of this section shall not apply to the transactions of a dealer in an investment
account that are conducted in the ordinary course of a dealer's business and incident to the establishment 
or maintenance of an equity security's primary or secondary market. other than on an exchange defined in 
the Securities Exchange Act of 1934. The Commission may, by rules and regulations, define and prescribe 
terms and conditions with respect to equity securities held in an investment account and transactions made 
in the ordinary course of business and incident to the establishment or maintenance of a primary or 
secondary market. 

E. Subsections A, B. and C of this section shall not apply to foreign or domestic arbitrage transactions
unless made in contravention of rules and regulations adopted by the Commission to carry out the purposes 
of this section. 

F. The term .. equity security" when used in this section means (i) any stock or similar security. (ii)
any security that is converlible. with or without consideration, into another security, (iii) any security that 
carries any warrant or right to subscribe to or purchase a security, or (iv) any warrant, right or other 
security that the Commission, by rules and regulations, deems to be similar in nature to an equity security 
and considers the classification necessary or appropriate tor protecting the public or an investor's interest. 

G. Subsections A. B, and C of this section shall not apply to equity securities of a domestic stock
insurer if (i) those equity securities are registered or are required to be registered pursuant to § 12 of the 
Securities Exchange Act of 1934, as amended; or (ii) the domestic stock insurer does not have any class of 
its equity securities held of record by 100 or more persons on the last business day of the year 
immediately preceding the year in which equity securities of the insurer would be subject to subsections A. 
B, and C of this section. 

H. The Commission may adopt rules and regulations pursuant to § 38.2-223 for the execution of the
functions vested in it by subsections A through G of this section. The CommiSsion may classify for that 
purpose any domestic stock insurers, equity securities, and other persons or matters within its jurisdiction. 
The Commission may exempt from the provisions of this section any officer, director or beneficial owner 
of equity securities of any domestic stock insurer under the terms and conditions, and for the period of 
time the Commission considers necessary or appropriate if the Commi$ion finds that the action is 
consistent with the public interest or the protection of investors. Any such exemption may be accomplished 
by (i) rules and regulations issued pursuant to § 38.2·223 or (ii) by order, upon application of any 
interested person, after due notice and an opporlunity for hearing has been given. No provision of 
subsections A, B, and C of this section imposing any liability shall apply to any act done or omitted in good 
faith in conformity with any rule or regulation of the Commission. Notwithstanding the provisions of this 
subsection, such rule or regulation may be amended, rescinded or determined by judicial or other authority 
to be in11alid tor any reason after the act or omission has occurred. 

§ 38.2-215. Liability of president, chief executive officer or directors if insurance issued when insurer
insolvent.-If any insurer is insolvent. and the president. chief executive officer or directors with knowledge 
of insolvency make or agree to further insurance, they shall be personally liable for any loss under that 
insurance. 

Drafting Note: "Chief executive officer" is added to parallel titles used in organizational structures. 

§ 38.2-216. Restrictions on removal or transfer of property and on reinsurance; penalty.-A. No domestic
insurer shall remove from this Commonwealth either all or substantially all of its property or business 
without the written approval of the Commission. 
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B. No domestic insurer shall transfer or attempt to transfer substantially its entire property, or enter
into any transaction the effect of which is to merge substa.ntiallJ' its entire property or business into the 
property or business of any other company, without prior Written =approval of the Commission. 

C. No domestic insurer shall reinsure with any other insurer all or substantially all of its risks without
prior written approval of the Commsion of the reinsurance and of the contract under which reinsurance 
is effected. 

D. Any director or officer of the insurer consenting to and participating in any violation of this section
shall be guilty of a Class 1 misdemeanor. 

Dratting Note: The stricken language in front of proposed subsection D of § 38.2-216 is unnecessa.ry in 
light of the wording of the proposed general penalty section. The rewording of the latter part of the section 
is based on § 18.2-11 in the Criminal Code. 

§ 38.2·217. When assets may not be distributed among stoclcholders.-No domestic insurer Sball distribute
its assets among its stockholders until all risks have expired or have been cancelled, or have been replaced 
by the policies of another solvent insurer licensed to transact the bu.sin� of insurance in this 
Commc>nwealth, and until all claims against the insurer bave been settled. No iD.SUrer shall contract to 
reinsure its risks for the purpose of distributing its assets without first obtaining the written approval of the 
Commission. However, nothing in this section shall be construed to prohibit the lawful payment of 
dividends. 

Dratting Note: Section 38.1-40 has been replaced with § 38.2-218 which Will serve as a tiUe wide 
centralized penalty section. 

§ 38.2-218. Penalties and restitution payments. - A. Any person who lclJoWiDgly or willfully Violates any
provision of this title or any regulation issued pursuant to this title shall be punished for each violation by 
a penalty of not more than $5,000. 

B. Any person who violates without Jmowledge or intent any provision of this title or any rule,
regulation, or order issued pursuant to this title may be punished for each violation by a penalty of not 
more than Sl,000. For the purpose of this subsection, a series of similar violations resulting from the same 
act shall be limited to a penalty in the aggregate of aot more than $10,000. 

C. Any violation resulting solely from a malfunction of mechanical or electronic equipment shall not be
subject to a penalty. 

D. J. The Commission may require a person to make restitution in the amount of the direct actual
financiai loss:

a. For charging a rate in exce$ of that provided by statute or by the rates filed with the Commission
by the insurer;

b. For charging a premium that is determined by the Commission to be unfairly discriminatory. such
restitution being limited to a period of one year from the date of determination; and

c. For tailing to pay amounts explicitly required by the terms of the insu1'81Jce contract where no 
aspect of the claim is disputed by the insurer.

2. The Commission shall have no jurisdiction to adjudicate controversies growing out of this subsection
regarding restitution among insurers, insureds, agents. daimants and beneficiaries.

E. The provisions provided under this section may be imposed in addition to or without imposing any
other penalties or actions provided by law. 

Drafting Note: Tbe proposed change to this section is intended to: 1) extend coverage to violations of 
regulations (as in existing § 38.1·279.56); 2) drop the minimum penalties and introduce a minimum penalty 
cap fer negligent violations; 3) increase the maximum allowable penalty; 4) provide a greater maximum 
allowable penalty tor knowing or willful violations; 5) provide restitution paymeats; 6) exempt from penalty 
violations resulting from solely electronic or mechanical malfunctions; and 7) turn this section into a 
general as ccntrasted to a residual penalty section. 

§ 38.2·219. Violations: procedure; cease and desist orders.-A. Whenever the Commission has reason to
believe that any person has committed a violation of this tiUe or of uy rule, regulation, or order issued by 
the Commission under this title, it shall issue and serve an order upon that person by certified or 
registered mail or in any other manner permitted by law. The order shall include a statement of the 
charges antJ a notice of a hearing on the charges to be held at a fixed time and place which shall be at 
least ten days alter the date of service of the notice. The order shall require that person to show cause 
why an order should not be made by the Commission directing the alleged offender to cease and desist 
from the violation or to show cause why the Commission should not issue any other appropriate order as 
the nature of the case and the interests of the policyholders, creditors, shareholders, or tbe public may 
require. At the hearing. that person shall have an opportunity to be heard in accordance with the 
Commission's order. In all mat!e.rs in connection with the charges or bearing, tbe Commission shall have 
the jurisdiction, power and authority granted or conferred upon it by Title 12.1 and, except as otherwise 
provided in this tiUe, the procedure shall conform to and the right of appeal shall be the same as that 
provided in Title 12.1. 

B. If the Commission finds in the hearing that there is about to be or has been a violation of this title,
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it may issue and serve upon aay person committing the violation by certified or registered mail or in any 
other manner permitted by Jaw (i) an order reciting its findings and directing the person to cease and 
desist from the violation or (ii) such other appropriate order as the nature of the case and the interests of 
the policyholders, creditors, shareholders, or the public requires. 

C. Any person who violates any order issued under subsection B of this section may upon conviction be
subject to one or both of the lolloWing: 

l. Punishment as provided in § 38.2-218; or

2. The suspension or revocation of any license issued by the Commission.
Dratting Note: Proposed § 38.2·219 represents a synthesis based on existing §§ 38.1·178.7, 38.1-61, and

38.1-62. as well as of existing §§ 38.1-54, 38.1·55, 38.1-60, 38.1·178.17, and 38.1-482.14:1 to provide a general 
title-wide cease and desist order provision. All of these sections will be deleted. Existing § 38.1-224 
(proposed § 38.2·2002) contains a provision somewhat similar to a cease and desist provision, but that 
provision will be left unchanged because it is a special case. 

§ 38.2-220. Injuactions.-Tbe Commission shall have the jurisdiction and powers of a court of equity to
issue temporazy and permanent injunctions restraining acts which violate or attempt to violate provisions of 
this tiUe and to enforce the injunctions by civil penalty or imprisonment. 

Dratting Note: Proposed § 38.2·220 is based on existing §§ 38.1-806, 38.1-830, 38.1-884, 38.1-911, and 
38.1-946 made applicable tiUe-wide. All of these sections, along with § 38.1-279.44:3 and part of § 38.1-98.1, 
will be deleted. Existing § 38.1-132 (proposed § 38.2-1507) is a special case dealing with delinquency 
proceedings and will not be deleted. The authority of the Commission to issue injunctions is already 
contained in § 12.1·13. However, ne"R-· § 38.2-220 is more detailed and provides a ready reference for tbose 
subject to TiUe 38. I. 

§ 38.2-221. Enforcement of penalties-The Commission may impose, enter judgment for, and enforce any
civil penalty or other penalty pronounced against any person for violating any of the provisions of this tiUe, 
subject to the hearing proVisions of § 12.1-28. The power and authority conferred upon the Commission by 
this section shall be in addition to and not in substitution for the power and authority conferred upon the 
courts by general Jaw to impose civil penalties tor violations of the Jaws of this Commonwealth. 

Drattiag Note: The right of appeal provision has been deleted in proposed § 38.2-221. as new§ 38.2-222 
is designed to provide a general right of appeal. 

§ 38.2-222. Appeals generaJJy.-Except as otherwise specifically provided in this title, § 12.1·39 shall
apply to the appeal of any final (i) finding, (ii) decision settling the substantive law, (iii) order, or (iv) 
judgment of the Commission issued pursuant to this tiUe. 

Dratting Note: The appeal provision in nae 12.l applying to all orders, judgments, etc. of the 
Commission has been incorporated by reference in proposed § 38.2·222. There is a redundancy between 
proposed §§ 38.2·222 and 38.2-224 because Chapter 5 (Procedure Before the Commission and Appeals) of 
Title 12.1 (referred to in § 38.2-224) includes § 12.1·39. However, it is felt that appeals should be dealt with 
separately, even ii redundantly. The various appeal sections currenuy appearing throughout the title will be 
deleted. 

§ 38.2�223. Rules and regulations; orders.-Tbe Commission, after notice and opportunity for all 
interested parties to be heard. may issue any rules and regulations necessary or appropriate for the 
administration and enforcement of this title. 

Dratting Note: Proposed § 38.2-223 b.as been added as a single general section applicable tiUe-wide 
dealing with the authority of the Commission to issue rules and regulations and to enter orders. Tbe 
numerous sections throughout the title ·conferring rulemaking authority for a single c:lJapter, article or 
section will be deleted. 

§ 38.2-224. Procedures.-Except as otherwise specifically provided in this title, Chapter 5 (§ 12.1-25 et 
seq.) of TiUe 12.1 shall apply to proceedings under this title. 

Dralling Note: While Chapter 5 of TiUe 12.1 would apply to TiUe 38.1 and proposed Title 38.2 even 
without proposed § 38.2·224, this section is being added for easy reference. 

§ 38.2-225. Disposition of fines and penalties.-A. All fines recovered for criminal violations of this title
or tor criminal violations of rules, regulations, or orders issued pursuant to this title shall be paid into the 
state treasuzy to the credit of the Literary Fund. 

B. All penalties and compromise settlements recovered tor civil violations of this title or civil violations
of rules, regulations, or orders issued pursuant to this title shall be paid into the state treasury. Pursuant to 
§ 38.2-1718 these funds shall be credited to the Literary Fund or if the Commi$ion determines a need, to
either (ij the Virginia Property and casualty Insurance Guaranty Association established pursuant to
Chapter 16 or (ii) · the Virginia Life, Accident and Siclcness Insurance Guaranty Association established
pursuant to Chapter 17.

Dratting Note: Subsection A is devoted exclusively to the payment of tines for criminal violations of 
this tiUe. Subsection B, which is devoted to civil violations, provides the Commission authority to direct 
payment of penalties to either the Literary Fund or to one of the Guaranty Associatioas if needed. 

§ 38.2-226. Provisions of title not to apply to certain mutual aid associations.- This title shall not apply
to beneficial, relief, or mutual aid societies, or partnerships, plans, associations, or corpora.tions, established 
prior to 1935 and formed by churches tor the purpose of aiding members who sustain property losses by 
fire, lightning, hail, storm, flood, explosion, power failure, tb.eft, burglary, vandalism, civil commotion, 
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airplane and vehicular damage, and in which the privileges and memberships in these societies, 
partnerships, plans, associations, or corpora.tions are confined to members of the churches. 

§ 38.2-227. Public policy regarding punitive damages.-It is not against the public policy of the
Commonwealth for any person to purchase insurance providing coverage tor punitive damages arising out 
of the death or injury of any person as the result of negligence, including willful and wanto12 negligence, 
but excluding intentional acts. This section declares existing policy. 

§ 38.2-228. Proof of future financial responsibility.-At the request of a named insured, a licensed
property and casualty insurer shall provide Without unreasonable delay to the Commissioner of the 
Department of Motor Vehicles proof of future liaaacial respoDSibility as required by the proVisions of Title 
46.l.

Dratting Note: The addition of this section provides the Commission tbe authority to enforce filings of
financial responsibility for certain persons as required by TiUe 46.1 of tbe V� Code. 

§ 38.2-229. Immunity from liability. -A. There shall be 110 liability on the part of and no cause of
action against any person tor furnishing in good faith to the Commission information relating to the 
investigation of aay insurance or reinsurance transaction when such iaformation is furnished under the 
requirements of Jaw or at tbe request or direction of the Commission. 

B. There sball be no liability on the part of and no cause of action against the Commission, the
Commissioner of Insurance. or any of the Commission's employees or agents, acting in good faith, for 
investigating any insurance or reinsurance transaction or for the dissemillation of any official report related 
to an otlicial investigation of any insuraace or reinsurance transaction. 

Drafting Note: A title-wide immunity section has been added that corresponds to the NAIC model 
laaguage. 

§ 38.2·230. Distnbutions by noastoclc corpora.tion.-No dividend or distribution of income, as used in §
13.1-814. shall be made to a member corporation of a corporation liceased under the provisions of this tiUe 
ualess the corporation b.as received approval by the Commission prior to the distribution. In approving the 
distribution. tbe ColllllJissiaa shall give consideration to the subscribers' or policyholders' best interest. 

Drafting Note: This section was adopted by the 1985 session of the General Assembly. 
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Title 38.2 

CHAPTER 3. 

Provisions Relating to Insurance Policies and Contracts. 

The major substantive changes proposed are: 

1. Existing § 38.1-3 30 (proposed § 38.2-302) has been changed to require that no
insurer shall knowingly deliver or issue for delivery an insurance contract upon
the person unless the insured applies for the insurance or consents in writing to
the insurance with certain exceptions.

2. A new subsection has been added to existing§ 38.1-342.1 (proposed§ 38.2-316)
to provide the Commission with the authority to exempt life and health
insurance farms from filing and approval reguirem ents.

3. Existing § 38.1-279.48:l (proposed §38.2-317) has been moved from existing
Chapter 6.2 and revised to provide more detailed standards for disapproval of
forms.
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CHAPTER 3. 

PROVISIONS RELATING TO INSURANCE POLICIES AND CONTRACTS. 

§ 38.2-300. Scope of cbapter.-This chapter shall apply to all classes of insurance except:

l. Ocean ma�ne insurance;

2. Life insurance policies and accident and sickness insurance policies not delivered or issued tor
delivery in this Commonwealth; 

3. Contracts of reinsurance; or

4. Annuities. except as provided for in §§ 38.2-316 and 38.2-321.
Dratting Note: The exception for annuities has been modified because §§ 38.2-316 and 38.2-321 apply to 

annuities. 
Proposed §§ 38.2-316 and 38.2-321 are existing §§ 38.1-342.1 and 38.1-346.1. respectively. 

§ 38.2-301. Insurable interest required; life, accident and sickness insurance.-A. Any individual of lawful
age may procure or effect an insurance contract upon himself tor tbe benefit of any person. No person 
shall knowingly procure or cause to be procured any insurance contract upon another individual unless tbe 
benefits under the contract are payable to (i) the insured or his personal representative, (ii) a beneficiary 
designated by the i1JSUred, or (iii) a person having an insurable interest in the insured at the time when 
the contract was made. 

B. As used in this section and § 38.2·302, ''itJSUrable interest" means:

1. In the case of individuals related closely by blood or by law, a substantial interest engendered by
love and affection: and 

2. In the case of other persons, a lawful and substantial economic interest in the life, health, and
bodily safety of the insured. "Insurable interest" shall not include an interest which arises only or is 
enhanced by the death, disability or injury of the insured. 

§ 38.2--302. Lile, accident ud sicJmess .insurance; application required.-A. No contract of iasurance upon
a person shall be made or effectuated unless at the time of the making of the contract tbe individual 
insured, being of lawful age aad competent to contract tor the insurance contract (i) applies for insurance. 
or (ii) consents in writing to the itJSUnmce contract However: 

l. A wile or husband may effect an insurance contract upon each other; or

2. Any person ha Ving an insurable interest in the lite of a minor, or any person upon whom a minor is
dependent tor support and maintenance, may effect an insurance contract upon the life of or pertaining to 
the minor. 

B. Nothing in this section shall prohibit a minor from obtaining insurance on bis own life as authorized
in § 38.2-3105. 

C. Tbis section shall not apply to group lite insurance or group accident and siclcness insura11ce.
Dratting Note: With tbe above change, the itJSUred must aow apply tor the insurance or consent in

writing to the insurance with certain exceptions. Knowledge of tbe application being made will not be 
sulticient tor a legal contract 

§ 38.2-303. Insurable interest required; property insu.rance.-A. No insurance contract on property or on
any interest therein or arising therefrom shall be enforceable except tor the benefit of persons having an 
insurable interest in the property insured. 

B. As used in this section. ''insurable interest," means any lawful and substantial economic interest in
the safety or preservation of the subject of insurance tree from Joss. destruction or pecuniary damage. 

§ 38.2·304. Contracts of temporary insurance; duration; what deemed to include.-A. Oral or written
binders or other temporary insurance contracts may be made and used for a period not exceeding sixty 
days pending the issuance of the policy. Unless otherwise provided, oral or written binders or other 
temporary insurance contracts shall be deemed to indude the usual provisions, stipulations and agreements 
which are commonly used in this Commonwealth in effecting tbe class of insurance being written. 

B. Tbis section shall not apply ta:

l. Binders or other contracts referred to in §§ 38.2-2112 and 38.2-4605;

2. Conditional receipts issued by life insurers; or

3. Group insurance policies.

§ 38.2-305. Contents of policies.- A. Each insurance policy or contract shall specify:
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1. The names of the parties to the contract;

2. The subject of tbe insurance;

3. The risks insured against;

4. The time the insurance takes effect and, except in the case of group insurance, title insurance, and
insurance written under perpetual policies, the period during which the insurance is to continue; 

5. A statement of the premium, except in the case of group insurance and title insura.nce; and

6. The conditions pertaining to the insurance.

B. If, under the contract, the exact amount of premiums is determinable only at the termination of the
contract. a statement of tbe basis and rates upon wbicb the final premium is to be determined and paid 
shall be furnished to any policy-examining bureau having jurisdiction or to ttle insured upon request. 

C. This section shall not apply to fidelity or surety insurance contracts.

§ 38.2-306. Additional contents.-A policy or contract may contain additional provisions that are not
substantially in conmct with this title and that: 

1. Are required to be inserted by the laws of the insurer's state or country of domicile or of the state
or country in which the policy is to be delivered or issued for delivery; or 

2. Are D«e$Bry to state the righ'ts aad obligations of the parties to the contract because of the
manner in which the insurer is constituted or operated. 

§ 38.2-307. Charter and bylaw provisions in policies.-No policy shall contain any provision purporting to
make aay portion of the charter. bylaws or other organic law of the insurer, however designated, a part of 
tbe contract unless that portion is set out in lull in the policy. Any policy provision in violation of this 
section shall be invalid. 

§ 38.2-308. Contingent liability provisions in policies issued by certain mutual iasurers.-Except in the
cue of noaassessable policies , the contingent liability of each member of a mutual insurer, other than a 
lite iasurer, shall be clearly stated in the mutual insurers policies. The contingent liability may be limited, 
but such limitation shall not be less than one additional annual premium on each policy held by the 
member. 

Dratting Note: With the substitution of ••clearly stated'' for "prescribed" in the first sentence a separate 
sentence requiring that the contingent liability provision be .. plainly stated" in the policy is unnecessary. 

Dratting Note: Section 38.1-335.2 has been moved to the lire insurance policies chapter (proposed 
Chapter 21, § 38.2-2120). 

§ 38.2-309. When answers or statements of applicant do not bar recovery on policy.-All statements.
declaratioas and descriptioas in any application for an insurance policy or tor the reiDstatement of an 
insurance policy shall be deemed representations and not wa1TcUJties. No statement in an application or in 
any affidavit made before or after loss under the policy shall bar a recovezy upon a policy of insurance 
ualess it is clearly proved that such answer or statement was material to the risk when assumed and was 
untrue. 

§ 38.2-310. All tees. charges, etc., to be stated in policy.-A All lees, cbarges, premiums or other
consideration charged for the insurance or for the procurement of iDSurance shall be stated in the policy 
except in tile case of fidelity, surety, tiUe, and group insurance, and except tor consulting services as 
provided in Article 4 (§ 38.2-1837 et seq.) of Chapter 18 of this title. No insurer or its representative shall 
charge or receive any fee, compensation, or consideration for insurance that is not included in tbe 
premium or stated in the policy. 

B. Service charges for installment payments of insurance premiums do not need to be stated in the
policy ii the charges are provided to the insured in writing. 

Dratting Note: This new subsection is intended to facilitate the insurers' ability to make one periodic 
billing to insureds wbo have several policies with that insurer. 

§ 38.2-311. Type size in which conditions and restrictions to be printed.-Except as otherwise provided
in 'this tiUe, no restriction, condition or provision in or endorsed on a.ny insurance policy shall be valid 
unless the condition or provision is printed in type as large as eight point type, or is written in ink or 
typewritten in or on the policy. This section shall aot apply to a copy of an application or parts thereof, 
attached to or made part of an iasurance policy. 

§ 38.2-312. ProVisions limiting jurisdiction, or requiring construction of contracts by Jaw of other states.
prohibited.-No insurance contract delivered or issued tor delivery in this Commonwealth and covering 
subjec'ts which are located or residing in tbis Commonwealth, or which are performed in this 
Commonwea1r11 s1Ja11 contain any condition, stipulation or agreement: 

1. Requiring the contract to be construed according to the Jaws of any other state or country, except
as may be necessary to meet the requirements of the motor vehicle financial responsibility Jaws of the 
other state or country; or
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2. Depriving the courts of this Commonwealth of jurisdiction in actions against the insurer.

Any such condition. stipulation or agreement shall be void. but such voiding shall not affect the validity 
of the remainder of the contract 

§ 38.2-313. Where certain contracts deemed made.-All insura.nce contracts on or with respect to the 
ownership. maintenance or use of property in this Commonwealth shall be deemed to have been made in 
and shall be construed in accordance with the Jaws of this Commonwealth. 

§ 38.2-314. Limitation of action and proof of loss.-No provision in any insurance policy shall be valid if
it limits the time Within which an action may be brought to Jess than one year after the Joss occurs or the 
cause of action accrues. 

II an insurance policy requires a proof of loss. damage or liability to be filed within a specified time, 
all time consumed in an effort to adjust the claim shall not be considered part of sucb time. 

Drafting Note: A "suit" was deleted since "action., would be broad enough to iIJclude "suit" 

§ 38.2-315. Intervening breach.-lf any breach of warranty or condition in a.ay insurance contract
covering property located in this Commonwealth occurs prior to a loss under the contract., the breach shall 
not void the contract nor permit the insurer to avoid liability unless the breach existed at the time of the 
loss. 

Drafting Note: The word "void" was substituted for "avoid" as it appears to be the proper term in the 
context of tbis section. 

§ 38.2-316. Policy forms to be filed with Commission; notice of approval or disapproval; exceptions.-A.
No policy of life insurance, industrial lite insurance, group lite insurance, accident and sickness il1Surance, 
group accident and sickness insurance; no annuity, pure endowment, variable annuity, group annuity or 
group variable annuity contract; no health services plan, legal services plaa, dental or optometric services 
plan, or health maiateaance orgaair.ation contract; or tratemal benefit certificate shall be delivered or 
issued tor delivery in this Commonwealth unless a copy of the form has been filed with the Commission. In 
addition to the above requirement, no policy of accident and sickness iDsurance shall be delivered or issued 
tor delivery in this Commonwealth unless the rate manual showing rates. rules, and classification of risks 
applicable thereto bas been tiled with the Commission. 

B. Except as provided in this section, ao application form shall be used with the policy or contract and
no rider or endorsement shall be attached to or printed or stamped upon the policy or contract unless the 
form of such application. rider or endorsement has been filed with the Commission. No individual 
certificate SIJall be used in connection with any group life insurance policy, group accident and sickness 
insurance policy, group annuity contract. or group variable annuity contract unless the form for the 
certificate has been n1ec1 with the Commmion. 

C. None of the policies. contracts. and certificates specified in subsection A of tms section shall be
delivered or issued tor delivery ·;n this Commonwealth and no applications, riders. and endorsements shall 
be used in conaection with the policies, contraC'ts, and certificates unless the forms thereof have been 
approved in writing by the Commission as conforming to the reqUirements of this title and not inconsistent 
With Jaw. 

D. The Commission may disapprove or Withdraw approval of the form of any policy, contract or
certificate specified in subsection A of this section. or of any application, rider or endorsement, if the form: 

1. Does not comply with tbe laws of this Commonwealth;

2. Bas any title. heading, backing or other indication of the contents of aay or all of its provisions that
is likely to mislead the policyholder, coatract holder or certificate bolder; or 

3. Contains any provisions that encourage misrepresentation or are mislea.dillg, deceptive or contrary to
the public policy of this Commonwealth. 

E. Within thirty days alter the filing of any form requiring approval, the Commission shall notify the
orgaaiZation filing the form of its approval or disapproval of the form wbicb has been filed, and, in tbe 
event of disapproval, its reason therefor. The Commission, at its discretion, may extend tor up to an 
additional thirty days the period within which it shall approve or disapprove the form. Any form received 
but neither approved nor disapproved by the Commission shall be deemed approved at the expiration of 
the thirty days ii the period is not extended, or at the expiration of the extended period iJ any. 

F. If the Commission proposes to withdraw approval previously given or deemed given to the form of
any policy, contract or certificate, or of any application, rider or endorsement, it shall notify the insurer in 
Writing at least fifteen days prior to the proposed effective date of withdrawal giving its reasons for 
withdrawal. 

G. Any insurer or fraternal benefit society aggrieved by the disaDDroval or withdrawal of aDr,roval of
any form may proceed as indicated in § 38.2-1926. 

H. This section shall not apply to any special rider or endorsement on any policy, except an accident
aad sickness insurance policy that relates only to the manner of distribution of benefits or to the 
reservation of rights and benefits under such policy, and that is used at the request of the individual 
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policyholder, contract holder or certificate holder. 

I. The Commission may exempt any categories of such policies, contracts, and certificates and any
applicable rate manuals tram (i) the filing requirements, (ii) the approval requirements of this section, or 
(iii) both such requirements. The Commission may modify such requirements. subject to such limitations 
and conditions which tbe Commission finds appropriate. In promulgating an exemption, the Commission may 
consider the nature of the coverage, the person or persons to be insured or covered, the competence of the 
buyer or other parties to the contract, and other criteria the Commission considers relevant. 

Dratting Note: A new subsection I has been added to give the Commission authority to exempt forms 
from the filing and approval requirements of this section. 

§ 38.2-317. Delivery and use of certain policies and eadorsements.-A. An insurance policy or
endorsement of the kind to which Chapter 19 of this title applies, other than statutory fire insurance 
policies and standard automobile policy forms aJJd endorsements, may be delivered or issued for delivery 
in this Commonwealth only if (i) the policy form or endorsement is filed with the Commission at least 
thirty days prior to its effective date; and (ii) the Commission has not disapproved the form or 
endorsement within the thirty days because it: 

l. Is in violation of any provision of this title;

2. Contains provisions that are contrary to the public policy of this Commonwealth;

3. Contains or incorporates by reference, even where such incorporation is otherwise permissible, any
inconsistent. ambiguous or misleading clauses or exceptions and conditions that deceptively affect the risk 
purported to be assumed in the general coverage of the policy; 

4. Has any tiUe, beading or other indication of its provisions that is misleading;

5. Contains provisions that are so unclear or deceptively worded that they encourage misrepresen'tation;
or 

6. Provides coverage of such a limited nature that it is contrary to the public interest of this
Commonwealth. 

B. The policy and endorsement forms referred to in subsection A of this section in use on October 1,
1976. may continue to be used, subject to disa.pproval by the Commission. 

Drafting Note: This revised vemon of existing § 38.1-279.48:1, which has been moved from existing 
Chapter 6.2 (proposed Chapter 19), provides more detailed standards for disapproval. The original section 
provided tor disapproval if the policy or endorsement was misleading or violating public policy. The revised 
section has the same limits of applicability as the original section. 

Dratting Note: Section 38.1-342.2 has been moved to an article dealing with. accident and sickness 
insurance and prepaid health care plans (proposed Chapter 34, § 38.2-3405). 

§ 38.2-318. Validity of noncomplying torms.-A. Any insurance policy OT form containing any condition
or proVision that is not in compliance With this title shall be valid, but shall be construed and applied in 
accordance With the conditions and provisions required by this tiUe. 

B. As used in this section, "form" means any contract, rider, endorsement, amendment, certificate. or
application or other instrument providing, modifying, or elimina.ting insurance coverage. 

Dratting Note: To broaden the section. "policy. rider or endorsement" was changed to .. policy or form" 
With form being defined as "any contract. rider, endorsement, amendment. certificate, or application or 
other instrument providing. modifying, or eliminating insurance coverage." 

§ 38.2-319. Validity of contracts in violation of law.-Any insurance contract made in violation of the
Jaws of this Commonwealth may be enforced against the insurer. 

Drafting Note: The reference to "suretyship" was deleted because under proposed § 38.2-100, insurance 
includes suretyship. 

§ 38.2-320. Insurer to furnish forms for proof of 10$.-A. Whenever notice of any loss or damage has
been given to the insurer or its agent, the insurer shall, upon written request, deliver to the insured or to 
tbe person to whom the benefits are payable the forms for such preliminary proof of loss or damage as 
may be required under the policy. Such forms shall be delivered within fifteen days alter written request 
has been made or mailed to the insurer by the insured or person to whom benefits are payable. The 
failure or refusa.J of an insurer or its agent to deliver such forms within fifteen days of written request 
shall be deemed a waiver of any condition, stipulation or provision in the policy requiring preliminary 
proof. 

Drafting Note: Section 38.1-346 bas been moved to an article dealing with accident and sickness 
insurance. (proposed Chapter 34, § 38.2·3406) 

§ :JR_.2.:1.21_ Payment discharges insurer.- A. An ill$Urer �all be fully discharged from all claims under
a lite insurance policy, accident and sickness insurance policy, or annuity contract: 

I. When the proceeds of or payments under a policy or contract become payable in accordance with
(i) the terms of the policy or contract or (ii) the exercise of any right or priVilege under the contract; and 

2. It the insurer makes payments in accordance with the terms of the policy or contract OT any written

25 



assignment to the person designed in the policy or contract or by assignment as being eatiUed to the 
proceeds or payments. 

B. An insurer may not be fully discharged from all claims under a life insurance policy, accident and
siclcness insurance policy, or annuity contract before payment is made and if the insurer bas received, at 
its home office, written notice that some other person claims to be entiUed to payment or some interest in 
the policy or contract. 
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Title 38.2 

CHAPTER 4. 

Assessment for Administration of Insurance 

Laws and Declaration of Estimated Assessment by lnsl.B"ers. 

1.. Existing Chapter 1, Articles 5 and 5.1 have been combined into this proposed 
chapter. The definition provisions have been consolidated. 

2. Proposed §§ 38.2-403, 38.2-407, 38.2-408, 38.2-409, and 38.2-411 have been
changed to make this chapter consistent with the recently am ended tax code
(Title 58. l).

A. The penalty rate in existing § 38.1-45 (proposed § 38.2-403) for failure to
pay an assessment when due has been increased from 5% to 10%. This is

consistent with § 58.1-2507. Interest will also be charged on the overdue
assessment.

B. The interest in subsection H of existing § 38.1-48.4 (proposed § 38.2-409)
has been increased from .5 to • 75 percent (with an extension) and one
percent per month without an extension.

C. The penalty rate under subsection A of existing § 38.1-48.6 (proposed
§ 38.2-411) for failure to pay an estimated assessment will be changed to
the interest rate established ptrsuant to § 6 621 of the Internal Revenue
Code. This is consistent with § 58.1-2527.

D. In existing §§ 38.1-48.6 B and 38.1-48.6 D 3 (proposed §§ 38.2-411 B and
proposed 38.2-411 D) the percentage of the portion of installments which
must be paid without subjection to penalty is increased from 80% to 90% of
the estimated assessment. This is consistent with the change in § 58.1-
2527.

3. In proposed § 38.2-402 the definition of direct gross premium income in § 58.1-
2500 is referenced.

4. Proposed § 38.2-405 has been clarified to specify that appeals from assessment
must be in aceordance with the Rules of Court applicable to appeals from the
State Corporation Commission.

5. § 38.1-48.8 has been deleted because it is outdated.

6. § 38.1-48.10 has been deleted because it is outdated.
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Chapter 4. 

ASSESSMENT FOR ADMINISTRATION 

OF INSURANCE LAWS AND 

DECLARATIONS OF ESTIMATED 

ASSESSMENTS BY INSURERS. 

§ 38.2-400. Expense of administration of insurance Jaws borne by licensees; minimum contribution.-The
expense of maintaining the Bureau of tbe Commission responsible tor administering the insurance Jaws of 
this Commonwealth shall be �d annually by the Commission against all companies and surplus lines 
brokers subject to this tiUe except fraternal benefit societi� premium linaIJce companies. and providers of 
coatiauiag care registered pursuant to Chapter 49 of this tiUe. The assessment shall be in proportion to the 
direct gross premium income on business done in this Commonwealth. The assessment shall not exceed one 
-tenth of one percent of the direct gross premium income and slJall be levied pursuant to § 38.2-403. For 
any year a company is subject to an assessment. the assessment shall not be less than $300. 

Dratting Note: 1) The language "subject to licensure under this title" is an attempt to include the 
various single line or insurance-related companies regulated under special chapters of the insurance 
laws. We tbiak that this approach is preferable to tbe '1laundry list" approach, which would require us 
to list ten separate types of entities in addition to insurance companies. 

2) Providers of continuing care are added to the exception provision for clarity purposes only. The
new Chapter enacted during the 1985 Session does not impose the maintenance tax on such facilities. 

3) Direct gross premium is aow defined in proposed § 38.2-402.

§ 38.2-401. Fire Programs Fund.-A. There is hereby established a Fire Programs Fund which shall be 
adminlstered by tbe Departmeat of Fire .Programs under policies established by the Virginia Fire 
Commission. In order to maintain tbe Fund, tbe Commission shall aIJDually assess against all licensed 
insurance compaz,les doing business in this Commonwealth by writing aay type of illsurance as defined in 
§§ 38.2·DO, 38.2·JU, 38.2-126, 38.a.130 and 38.2-131 and those combination policies as defi.ned in § 38.2-1921
that contain insurance as defined in §§ 38.2·110, 38.2·111 and 38.2·126, an assessment in the amount of 
eight-tenths of one percent ot the total direct gross premium income for such insurance. Such assessment
slJall be apportioned, asessed and paid as prescribed by § 38.2-403. In any year in which a company bas
no direct gross premium income or in which its direct gross premium income is insufficient to produce at
tbe rate of assessment prescribed by law an amount equal to or in excess of $100, there shall be so
apportioned and assessed against such company a contribution of $100. The Commission shall be reimbursed
from the Fund. tor all expenses necessaiy for the administration of this section.

B. Seventy-live percent of the total amount collected Bllllually punuant to th.is section shall be allocated
to the several counties, cities and towns of the Commonwealth providing fire service operations to be used 
tor the improvement of volunteer and salaried fire services in each of the receiViDg localities. Funds 
allocated to the counties, cities and towns pursuant to this subsection shall not be used directly or 
indirectly to supplant or replace any other funds appropriated by the counties, cities and towns for fire 
service operations. Such funds shall be used solely for the purposes of lire service trailJing, constructing. 
improving and expanding regional fire service training facilities. purchasmg fire.fighting equipment or 
purchasing protective clothing and protecting equipment for fire-lighting persoDnel. Distribution of this 
seventy-five percent of the Fund shall be made on the basis of population as provided for in § 4·22; 
however, no county, city or toWJJ eligible for such funds shall receive less than $3,000. 

C. The remainder of this Fund shall be used for the purposes of underwriting the costs of the
operation of the Department of Fire Programs and to construct, improve and expand the regional fire 
training facilities, consistent with the provisions of§ 9-155.1. 

Drafting Note: This section is the result of 1985 legislative action. Reference to the new definitions 
of homeowners and tarmowners insurance are added tor clarity purposes only. 

§ 38.2-402. Delinitions.-As used in this chapter:

"Assessable year" means the calendar year upon which the direct gross premium income is computed 
under thiS chapter. In the case of direct gross premium income for a fraction of a calendar year, the term 
includes the period in which that direct gross premium income is received or derived from business in this 
Commonwealth. 

"Direct gross premium income" means direct gross premium as defined in § 58.1·2500. 

"Estimated assessment" means the company's estimate of the amount imposed by this chapter tor the 
license year. 

··ucense year" means the twelVt7month period beginning on July 1 next succeeding the assessable year
and ending on June 30 of the subsequent year. This shall also be the year in which annual reports of 
direct gross premium income are required to be filed under § 38.2-405 and the annual assessment paid 
under the proVisions of this chapter. 
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Dratting Note: The definitions tor "assessable year" and "license year'' are from existing § 
38.1-48.1. "Estimated assessment .. is from existing § 38.l-48.2(B). The definitiollS of direct gross 
premium income codifies current practice. 

§ 38.2-403. �ent for ex:penses.-The Commission shall asses each company B1Jnually for its just
share of expenses. Tbe assessment shall be in proportion to direct gross premium income for the year 
immediately preceding that tor which the assessment is made. The Commission shall give the companies 
notice of the assessment which shall be paid to the Commission on or before March 1 of each year tor 
deposit into tbe state treasury. Any company that tails to pay tbe assessment on or before the date herein 
prescribed shall be subject to a penalty imposed by the Commission. The penalty shall be ten percent of 
the assesmJeat and interest shall be charged at a rate pursuant to § 58.1-1812 for tbe period between the 
due date and the date of lull payment. If a payment is made in an amount later found to be in error, the 
Commission shall, 0) if an additional amount is due, notify the company of the additional amount and the 
company shall pay the additional amount within fourteen days of the date of the notice or., (ii) if an 
overpayment is made, order a refund as provided for in subsection B of § 38.2-410. 

Dratting Note: The penalty rate in this section has been increased from 5% to 10$ of the 
as.semnent and interest will be charged pursuant to § 58.1-1812 for coasistency with § 58.1·2507. 

§ 38.2-4(},f. Recove.ry of such assessments; revocation or suspelJSion of Jicense.-11 an assessment made
under § 38.2-403 is not paid to the Commission by the prescribed date, the amount of the assessment. 
penalty, and interest may be recovered from the defaulting company on motion of the Commisgon made in 
the name and tor the use of the Commonwealth in the appropriate circuit court after ten days' notice to 
tbe company. Tbe license or certifica.te of authority of any defaulting company to transact business in this 
Commonwealth may be revoked or suspended by the Commission until it bas paid such assessment. 

§ 38.2-405. Appeal from assessment- A company aggrieved by the assessment may appeal to the
Supreme Court of Vir.ginia in accordance with the Rules of Court applicable to appeals from the State 
Corporation Commission. If the court is of the opinion that t:i.e assessment is either excessive or 
iasutticient, tbe court sball by its order request the Commmion to make appropriate adjustments. If the 
appellant tails to pay the assessment when due and the court affirms the action of the Commissio� 
judgment shall be entered against the appellant for damages, which are to be paid to the Commission, 
equal to legal interest upon the amount of the assessment from the time tbe assessmeat was payable. If 
relief is granted in whole or in part., judgment shall be rendered against the Commonwealth tor any excess 
that may have been paid, with legal interest. 

§ 38.2-406. Report of gross premium income and other information.-Ea.ch company subject to
assessment under this chapter shall report to the Commission by March l of each year. The report shall be 
on forms furnished by the Commission and shall include the company's direct gross premium income. 
&WSments, dues aad lees tor the preceding calendar year, and any other information the Commission 
requires. 

Dratting Note: Section 38.1-48.l was moved to proposed § 32.2-402. 

§ 38.2-407. Declarations of estimated asses.sment.-A. Eacb company subject to Jicensure under this title
that is required to make a declaration of estimated tax as provided in Article 2 (§ 58.1·2520 et seq.) of 
Cbapter 25 of TiUe 58.1 shall make a declaration of estimated assessment for the assessable year as 
provided in this chapter. This declaration is required if the asstSmeat imposed by this chapter can 
reasonably be expected to exceed $3,000. 

Dratting Note: The organu:ations listed in the deleted language are now licensed under existing 
Title 38.1. An estimated assessment must be made ii the amount of the assessment is expected to be 
more than $3,000. This change is consistent with § 58.1·2520. 

-B. The declaration shall contain any pertinent information the Commission may require.

-C. A company may make amendments of a declara.tion filed during the assessable year. subject to the 
requirements of the Commission, not exceeding the number specified in subsection B of § 38.2-408. 

-D. A company With an assessa.ble year of less than twelve months shall make a declaration in
accordance with the requiremen'ts of the Commission. 

Dratting Note: The definition of estimated assessment was moved to § 38.2-402. 

§ 38.2-408. Time tor nling declarations of estimated assessmeat.-A. The declaration of estimated
assessment required of companies by § 38.2-407 shall be filed as follows: 

It the requirements of § 38.2-403 are first met: 

I. Before April 1 of the assessa.ble year, the declara.tion shall be filed on or before April 15 of the 
assessable year. 

2. Alter March 31 but before June 1 of the assessable year, the declaration shaJJ be filed !JD or before
June 15 of thP. R�hlP y�r 

3. Alter May 31 but before September 1 of the assessable year, the declaration shall be filed on or 
before September 15 of the assessable year. 

4. Alter August 31 but before December 1 of the assessable year, the assessment shall be filed on or
before December 15 of the assessable year. 
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B. -An amendment of a declaration may be filed in any interval between installment dates prescribed
tor the assessable year, but only one amendment may be filed in each such interval. 

C.- The application of this section to a.ssessable years of Jess than twelve months shall be in 
accordance with the prescribed requirements of the Commission. 

Drafting Note: The previous chart is placed in paragraph format tor ease of reading and 
consistency with § 58.1-2521. 

§ 38.2-409. Installment payment of estimated assessment.-A. - The amount of estimated assessment, as
defined in subsection B of § 38.2-407 for which a declaration is required under § 38.2-407 slJall be paid in 
instaliments as follows: 

l. It the declaration is required to be filed by April 15 of the assessable year. twenty-live percent of
the estimated assessment shall be paid on April, June, September and December 15 respectively of the 
as.sesable year. 

2. II the declaration is required to be filed by June 15 of the assessable year, one-third of the
estimated assessment shall be paid on June. September and December 15 respectively of the assessable 
year. 

3. If the declaration is required to be filed by September 15 of the assessable year, one-half of the
estimated �ment shall be paid on September and December 15 respectively of the assessable year.

4. It the declaration is required to be filed by December 15 of the assessable year. 100 percent of the
estimated assessment shall be paid on the same date the dedaration is nled. 

Dratting Note: The former chart is placed in paragraph format for ease of readir,g and coIJSistency 
With § 58.1-2523. 

B. A declaration is timely filed if it is filed on or before the date prescribed by subsection A of §
38.2-408. The timeliness of filing shall be determined without regard to any extension of ti.me tor filing the 
declaration. 

C II the declaration is filed after the time prescribed in subsection A of § 38.2-408, determined without 
regard to any extension of time tor filing the declaration, all estimated assessment installments shall be 
paid at the time of the filing which would have been payable on or before that time ii the declara.tion had 
been filed within the prescribed time. The remaining installments shall be paid at the times and in the 
amounts that would have been payable if the declaration bad been tiled within the time prescribed. 

D. It any amendment of a declaration is tiled, the amount of each remainiDg iastallment sba.11 be the
amount of the last installment due subject to the folloWing adjustment Each illStalJment shall be increased 
or decreased by the amount computed by dividing (i) the difference between the current amount of 
estimated assessment and the amended amount of estimated a.sse.smient by (ii) the number of iDStallments 
remaining to be paid. 

E. Tbe Commission shall determine the application of this section to B5SeSSable yea.rs of Jess than
twelve months. 

F. A company may prepay any installment of the estimated assessment

G. Payment of the estimated assessment or any installment thereof shall be considered payment on
account of tbe assessment imposed by this chapter for the license year. 

H. The Commission may grant a reasonable extension of time for (i) payment of estimated assesmJent,
or any installment or (ii) filing any declaration pursuant to this chapter, on co11dition that interest shall be 
paid on the amount involved at the rate of three-quarters of one percent per month or traction thereof 
from the time the payment was due until the time of payment. Whenever a company, without baVing been 
granted an extension, fails to make payment of the estimated assessment or any installment, or fails to tile 
any declara:tion as required by this chapter, it shall pay interest on the amount involved at the rate of one 
percent per month or fraction thereof from the time payment was due until the 'time of payment. 

Dratting Note: The interest rates in this subsection have been increased to three-fourths of one 
percent per month with an extension and one percent per month without 811 extension. 

§ 38.2-410. Where declarations filed and how payments made; refunding overpayments.-A. As required
by this chapter. each company shall file a declaration of estimated assessment with and pay the same to 
the Commission. All such payments shall be deposited by the Commission into the state treasury. 

B. If any company overestimates and overpays the 3.S.Se$ment, the Commission shall order a refund of 
the amount of the overpayment to the company. The overpayment shall be refunded out of the state 
treasury on the order of the Commission upon the Comptroller. 

Drafting Note: The amount of time the Commission can retain an ove.n:,avment before a refund 
muse tJe maae has been deleted. 

§ 38.2-411. Failure to pay estimated �ment.-A. In case of any underpayment of estimated
�ment by a company, except as provided in subsection D of this section, interest shall be added to the 
assessment tor the license year and shall be determiaed at the rate set forth in § 58.1-15. Interest shall be 
based on the amount of the underpayment as determined ia subsectioa B for the period of the 
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underpayment as determined in subsection C.

Dratting Note: The rate of interest will be that established pursuant to § 6621 of the Internal 
Revenue Code, which is referred to in § 58.1-15. 

B. For purposes of subsection A of this section the amount of the underpayment shall be the excess of 
the amount ot the installment which would be required to be paid if the estimated assessment were equal 
to ninety percent of the �ment for the license year, over any amount of the installment paid on or 
before the last date prescribed tor payment. 

Drafting note: The percentage has been changed to 90% (consistent with § 58.1-2527). 

C. The period ot the underpayment shall run from the date the installment was required to be paid to
whichever of the following dates is the earlier: 

I. The first day of the third month following the close of the assessable year.

2. For any portion of the undezpayment, the date on which the portion is paid. For purposes of this
paragraph, a payment of estimated assessment on any instalJment date shall be considered a payment of 
any previous underpayment only to the extent the payment exceeds the amount of the installment 
determined under subsection B tor that installment date. 

Dratting Note: The chaZJge in Paragraph C l is for consistency with subsection C of § 58.1-2527. 
This change was made in the revision to Title 58. 

D. Notwithstanding the provisions of subsections A, B and c of this section, the addition to the
assessment tor a.ny underpayment of an installment shall not be charged if tb.e total amount of all 
estimated assessment payments made prior to the last date prescribed for the payment meets the following 
conditions. The total shall equal or exceed the amount which would have been required to be paid on or 
before the last date prescribed tor the payment if the estimated assessment were the lesser of: 

I. Tbe assessment tor the preceding license year which was computed on the basis of an assessable 
year of twelve months; or 

2. An amount equal to the �ent computed at the rate applicable to the license year based on the 
tacts shown on the company's report, and tb.e applicable Jaw for the preceding license year; or 

3. a. An amount equal to ninety percent of tbe assessment measured by direct gross premium income
received or derived in the assessable year computed by placing on an annualized basis the assessable 
direct gross premium income: 

Drafting Note: Tbe percentage has been changed to 90% (coasistent with § 58.1-2527). 

(1) For the first three months of the assessa.ble year, in the case of the installment required to be 
paid in the fourth month; 

(2) For the first three months or for the first live months of the assessable year, in the case of the 
installment required to be paid in the sixth month; 

(3) For the first six months or for the first eight months of the assessable year. in the case of the
installment required to be paid in the ninth moatb; and 

< 4) For tbe first nine months or for the first eleven months of the assessable year, in the case of the 
installment required to be paid in the twelfth month of the assessable year. 

b. For the purposes of this subsectio� the assessable direct gross premium income shall be placed on
an annualized basis by (i) multiplying by twelve the assessable direct gTO$ premium income referred to in 
paragraph 3a of this subsection, and (ii) dividing the resulting amount by the number of months in the 
assessable year referred to in paragraph 3a of this section. 

E. The Commission shall determine the application of this section to assessable years of less than
twelve months. 

§ 38.2-412. Companies going out of business.-If a company goes out _of business or ceases to be a
company in this Commonwealth in any assessable or liceDSe year, the company shall remain liable for the 
payment of the assessment measured by direct gross premium income tor the period in which it operated 
as a company and received or derived direct gross premium income from business in this Commonwealth. 

Drafting Note: Section 38.1-48.8 is being deleted because it is outdated. 

§ 38.2-413. Double assessment respecting same direct gross premium income negated.-This chapter shall 
not be construed to require including any direct gross premium income used previously in calculating the 
assessment imposed by this chapter for any license year or fraction thereof, and the assessment paid 
thereon. 

Dratting Note: Section 38.1-48.10 is being deleted because it is outdated. 
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Title 38.2 

CHAPTERS. 

Unfair Trade Practices. 

The following substantive changes have been proposed: 

1. In existing § 38.1-50 (proposed § 38.2-501), amending the definitions of "person" ·
and "insurance policy" to include health, legal, and dental and optometric service
plans, health maintenance organizations and their contracts, and further
amending "person" to al.so include premium finance companies.

2. In existing § 38.1-52.1 (proposed § 38.2-502), Misrepresentation and false
advertising of insurance policies, the section is amended to place more
responsibility on ir.surers to control material prepared by agents as follows:

"No person shall make, issue, circulate, or cause or knowingly allow to be 
made, issued or circulated ••• ". 

3. In existing § 38.1-52.2 {proposed § 38.2-503), False information and advertising
generally, the section is amended to place more responsibility on insurers to
control material prepared by agents as follows:

TIN'o person shall lmowingly make, publish, disseminate, circulate, or place 
before the public, or cause, or knowingly allow, directly or indirectly, to be 
made, published, disseminated, circulated, or placed before the public ••• ". 

4. In paragraph 3 of existing § 38.1-52.7 (proposed § 38.2-508), Unfair
Discrimination, reference to actual or reasonably anticipated experience has
been deleted so that refusal, limitation or rate differential for insurance
coverage is based only on sound ectuarial principles.

5. In paragraph 4 of existing § 38.1-52.7 (proposed § 38.2-508), which prohibits
unfair discrimination between individuals or risks of the same class because of
the geographical location of the risk, the limitation to property and casualty
risks is deleted. The prargraph has been modified to add "solely" because of the
geographical location.

6. In subsection B of existing§ 38.1-52.8 (proposed§ 38.2-509), Rebates:

A) Item 3 is changed to allow for considering the experience of a group and
adjusting the rate for the next year, instead of requiring retroactive rate
adjustments; and

B) Item 4 is changed to  allow for employees of insurers to receive premium
reductions for insurance on their lives and property and the lives of their
spouses and dependent children. (The present law allows life insurance
company employees to receive commissions on life insurance they buy on
their own lives.)

7. In existing§ 38.1-52.9 (proposed§ 38.2-510), Unfair claims settlement practices,
a new subsection is added to provide that the section does not create a private
�Auc:.P. of action.
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8. In existing § 38.1-52.12 (proposed § 38.2-513), Favored agent or insurer; coercion
of debtors:

A) The provisions of existing § 38.1-31.3 are incorporated in i tern 3;

B) A provision prohibiting unreasonably disapproving a policy provided by a
debtor on his own life to protect a loan has been added; and

C) A provision that a borrower must be told in writing that insurance related
to credit extensions may be purchased from an insurer or agent of the
borrower's choice has been added.

D) A new subsection C to ensure that a written commitment to loan money or
extend credit is secured prior to the solicitation of insurance has been
added.

9. Subsection B of existing § 38.1-53, and §§ 38.1-54 through 38.1-57.1 have been
deleted in conformance with the decision to have unified sections dealing with
rules and regulations, penalties and appeals.

33 



CHAPTER 5. 

UNFAIR TRADE PRACTICES. 

§ 38.2-500 Declaration of purpose.-Tbe purpose of this chapter is to regulate trade practices in the
business of insurance in accordance With the intent of Congress as expressed in the McCa.rran-Ferguson Act. 
15 USC §§ 1011-1015, by defining and prohibiting alJ practices in this Commonwealth that constitute unfair 
methods of competition or unfair or deceptive acts or practices. 

§ 38.2-501. Definitions.-As used in this chapter:

··insurance policy" or .. insurance contract" shall include annuities and any contract of a health services
plan. health maintenance organization, legal organization, legal services plan, or dental or optometric 
services plan as provided for in Chapters 42, 43, 44 and 45 of this title issued, proposed tor issuance, or 
intended tor issuance, by any person . 

.. Person... in addition to the definition in Chapter 1 of this title, extends to any other legal entity 
transacting the business of insurance, including agents, brokers and adjusters. "Person" shall also mean 
health, legal, dental, and optometric service plans and health maintenance orgamzations, as provided tor in 
Chapters 42, 43, 44 and 45 of this tiUe. For the purposes of this chapter, sucb service plans shall be 
deemed to be transacting the business of insurance. "Person" shall also mean premium finance companies. 

Dratting Note: The changes in the definitions of ""person" and "insurance policy" are designed to 
update the crOS5 references to prepaid plans and to include health, legal, deatal and optometric 
services plans and health maintenance organimtions. The definition of '"person" bas also been expanded 
to include premium fillBllce companies. 

Dratting Note: Section 38.1-51 has been deleted as being unnecessazy. The NAIC Model, upon which 
this is based, includes the material contained in proposed §§ 38.2-502 through 38.2-514 as part of this 
section. 

§ 38.2�502. Misrepresentations and false advertising of insurance policies.-No person shall make, issue,
circulate, cause or knowingly allow to be made, issued or circulated, any estimate, illustration, circular, 
statement, sales presentation, omission, or comparison that: 

1. Misrepresents the benefits, advantages, conditions or terms of any insurance policy;

2. Misrepresents the dividends or share of the surplus to be received on any insurance policy;

3. Makes any false or misleading statements as to the dividends or share of surplus previously paid on
any insurance policy; 

4. Misrepresents or is misleading as to the financial condition of any person or the legal reserve
system upon which any life insurer operates; 

5. Uses any name or title of any insurance policy or class of insurance policies that misrepresents the
true nature of the policy or policies; 

6. Misrepresents tor the purpose of inducing or tending to induce the lapse. forfeiture, exchange,
conversion, or surrender of any insurance policy; 

7. Misrepresents tor the purpose of effecting a pledge. assignment, or loan on any insurance policy; or

8. Misrepresents any insurance policy as being a share of stock.
Dratting Note: "'Or knowingly allow" was added to place more responsibility on insurers to control

material prepared by agents. 

§ 38.2-503. False information and advertising generany.-No person shall knoWingJy make. publish,
disseminate, circulate, or place before the public, or cause or knowingly allow, directly or indirectly, to be 
made, published, disseminated, circulated, or placed before the public in a newspaper, magazine or other 
publication. or in the form of a notice, circular, pamphlet, letter or poster, or over any radio or television 
station, or in any other way. an advertisement, announcement or statement containing any assertion, 
representation or statement relating to (i) the business of insurance or (ii) any person in the conduct of his 
insurance business, which is untrue, deceptive or misleading. 

Dratting Note: ••or allow" was added to place more responsibility on insurers to control material 
prepared by agents. 

§ 38.2-504. Defamation.-No person shall make, publish, disseminate, or circulate, directly or indirectly,
or aid, abet or encourage the making. publishing, disseminating or circulating of any oral or written 
statement or any pamphlet, circular. article or literature that is false, and maliciously critical of, or 
ae.ropcory co. any person wzrn respecc co cne ouszness 01 insurance or wzm respecc co any person in me 
conduct of his insurance business and that is calculated to injure that person. 

§ 38.2-505. Boycott, coercion and intimidation.-No person shall enter into any agreement to commit, or 
by any concerted action commit, any act of boycott, coercion or intimidation resulting in or tending to 
result in unreasonable restraint of, or monopoly in, the business of insurance. 
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§ 38.2-506. False statements and entries.-No person shall:

l. Knowingly file with any supervisory or other public official, or knowingly make, publish, disseminate,
circulate, or deliver to any person, or place before the public, or Jmowing}y cause, directly or indirectly, to 
be made, published, disseminated, circulated, delivered to any person, or placed before the public, any 
false material statement of tact as to the financial condition of a person; or 

2. Knowingly make any false entry of a material tact in any book, report or statement of any person
or knowingly fail to make a true entry of any material fact perta.ining to the business of any person in any 
book, report or statement of that person. 

§ 38.2-507. Stock operations and advisory board contrac'ts.-No person shall issue or deliver or permit
agents, officers, or employees to issue or deliver capital stock, benefit certificates or shares il! any 
corporation, securities, any special or advisory board contracts or any contract promising returns and 
profits as an inducement to insurance. 

§ 38.2-508. Unfair discrimination.-No person shall:

1. Unfairly discriminate or permit any unfair discrimination between individuals of the same class and
equal expectation of (j) life in the rates charged for any life insurance or annuity contract, (ii) or in the 
dividends or other benefi'ts payable on the contract. or (iii) in any other of the terms and conditions of the 
contract; 

2. Unfairly discriminate or permit any unfair discrimiaation between individuals of the same class and
of essentially the same hazard (iJ in th.e amount of premium, policy tees, or rates charged for any policy 
or contract of accident or health insurance, (ii) in the benefits payable under such policy or contract, (iii) 
in any of the terms or conditions of such policy or contract, or (iv) in any other manner; 

3. Refuse to insure, refuse to continue to insure, or limit the amount, extent or kind of insurance
coverage available to an individual, or charge an individual a different rate for the same coverage solely 
because of blindness, or partial blindness, or mental or physical impairments, unless the refusal, limitation 
or rate differential is based on sound actuarial principles. This paragraph shall not be interpreted to 
modify any other provision of law relating to the termination, modificatioa, issuance or renewal of any 
insurance policy or contract; 

4. Unfairly discriminate or permit any unfair discrimination between individuals or risks of the same
class and of esentially the same hazards by refusing to issue, refusing to renew, cancelling or limiting the 
amount of insurance coverage solely because of the geographic location of the individual or risk. unless: 

a. The refusal, cancellation or limitation is for a business purpose that is not a mere pretext tor unfair
discrimination; or 

b. The refusa.l, cancellation or limitation is required by Jaw or regulatory mandate; or 

5. Make or permit any unfair discrimination between individuals or risks of the same class and of 
�ntialJy the same hazards by refusing to issue, refusing to renew, cancelling or limiting the amount of 
insurance coverage on a residential property risk, or the personal property contained in a residential 
property risk, solely because of the age of the residential property, unless: 

a. Tbe refusal, cancellation or limitation is for a business purpose that is not a mere pretext for unfair
discrimination; or 

b. The refusal, cancellation or limitation is required by law or regulatory mandate.
Dratting Notes: In paragraph 4. the reference to property or casualty risk was deleted because

some life and health insurers are beginning to limit their underwriting geographically. The word 
"solely" bas been added at the suggestion of industry so that geographic location can be one factor in 
a company's decision whether to issue, cancel or limit coverage. 

§ 38.2-509. Rebates.-A. Except as otherwise expressly provided by Jaw. ao person shall:

l. Knowingly permit, offer, or make any insurance or annuity contract or agreement which is not
plainly expressed in the contract issued; 

2. Pay. allow or give, or offer to pay, allow or give, directly or indirectly, as inducement to any
insurance or annuity contract, any rebate of premium payable on the contract, any special favor or 
advantage in the dividends or other benefi'ts on the contract, any valuable consideration or inducement not 
specified in the contract, except in accordance With an applicable rating plan authorized tor use in this 
Commonwealth; 

3. Give, sell. purchase, or otter to give. sell or purchase as inducement to insurance, or annuity
c:unu-acl5, or in connecuon wzcn sucn concraccs, any scocKS, oonas, or ocner secunues 01 any company, auy 
dividends or profits accrued on any stocks, bonds or other securities of any company, or anything of value 
not specified in the contract; or

4. Receive or accept as inducement to insurance, or annuity contracts, any rebate of premium payable
on the contract. any special favor or advantage in the dividends or other benefit to accrue on the contract, 
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or any valuable considerstJon or inducement not specified in the contract. 

B. Nothjng Jn § 38.2·508 or in this section Shall be construed to include within the definition of 
dJscrlmJnation or rebates any of the following practices: 

1. In the case of any lite insurance or annuity contract, paying bonuses to policyholders or otherwise
abating their premiums in whole or in part out of surplus accumulated from nonparticipating insurance if 
tbe bonuses or abatement of pr�miums are fair and equitable to policyholders and in the best interests of 
the insurer aad its policyholders; 

2. In the case of life or accident and sickness insurance polices issued on the industrial debit plan,
making aiJowance to policyholders who, tor a specified period, have continuously made premium payments 
direcUy to an office of the insurer in an amount that fairly represents the savings in collection expense; 

3. Readjustment of the rate of premium tor a group insurance policy based an the loss or expense
experience under the policy, at the end of the lirst or any subsequent policy year ol insurance ; 

4. In the case of insurers, alloWiag their bona fide employees to receive a reduction on tbe premiums
paid by tl:em on policies or contracts on their own lives and property, and on the lives and property of 
their spouses and dependent children; 

5. Issuing lite or accident aad sickness policies or annuity contracts on their own lives and property,
and on tbe Jives and property of their spouses and dependent children by way of a salary savings or 
payroll deduction plan at a reduced rate consistent with the savings made by the use of such plan: 

6. Paying commissions or other compensation to duly licensed agents or brokers; or

7. Allowing or returning to participating policyholders, members or subscribers, dividends, savings or
unabsorbed premium payments. 

DraltilJg Notes: 1. In subsection B, item 3 was changed to allow tor considering tb.e experience of 
a group and adjusting the rate tor the next year, instead of requiring retroactive rate adjustments. 

2. Item 4 was cbanged alter discussion with the Lite and Health Industry to make a premium
reduction available on insurance on property as well as on lives and to extend reductions to a spouse 
and minor dependent children of a.o employee ... Commission" was changed to "reduction" because it is 
more accurate and only agents receive commissions. 

§ 38.2·510. Unlair claim settlement practices.-A No person shall commit or perform with such
frequency as to indicate a general business practice any of the following: 

1. Misrepresenting pertinent facts or insurance policy provisions relating to coverages at issue;

2. Failing · to aelcaowledge and act reasonably prompUy upon communications with respect to claims
arisiag under insurance policies; 

3. Failing to adopt and implement reasonable standards tor the prompt investigation of claims arising
under insU1'81Jce policies; 

4. Refusing arbitrarily and unreasonably to pay claims;

5. · Failing to affirm or deny coverage of claims within a reasonable time after proof of Joss statements
have been completed; 

6. Not attempting in good faith to make prompt, lair and equitable settlements of claims in which
liability bas become reasonably clear; 

7. Compelling insureds to institute litigation to recover amounts due under an insurance policy by 
ottering substantially Jess than th.e amounts ultimately recovered in actions brought by such insureds; 

8. Attempting to settle claims for less than the amount to which a reasonable man would have believed
be was entiUed by reference to written or printed advertising material accompanying or made part of an 
application; 

9. Attempting to settle claims on the basis of an application that was altered without notice to. or
knowledge or cousent of. the insured; 

10. Making Claims payments to insureds or beneficiaries not accompanied by a sta.tement setting forth
the coverage under which payments are being made; 

11. Making known to insureds or claimants a policy of appealing from arbitration awards in favor of
i_.,,6M:k- or oJo.iauaato loz- the purpoac of <:o&r1.p<::lliff1i tb..::zn to a�pt .:,,::ttl,::rn,ca.t:, or ,coazproa:r.� l� tho.a 

the amount awarded in arbitration; 

12. Delaying the investigation or payment of claims by requiring an insured, a claimant, or the
physician of either to submit a preliminary claim report and then requiring the subsequent submission of 
formal proof of loss forms, when both contain substantially the same information; 
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13. Failing to promptly settle claims where liability bas become reasonably clear, under one portion of 
the insurance policy coverage in order to influence settlements under other portions of the insurance policy 
coverage; or 

14. Failing to prompUy provide a reasonable explanation of the basis in the insurance policy in relation
to the facts or applicable law for denial of a claim or for the offer of a compromise settlement. 

B. No violation of this section shall of itself be deemed to create any cause of action in favor of any
person other than the Commission; but nothing in this subsection shall impair the right of any person to 
seek redress at law or equity for any conduct for which action may be brought 

Drafting Note: A new subsection B was added to provide that this section does not create a private 
cause of action. 

§ 38.2-511. Failure to maintain record of complaints.-No person other than agents or brokers, shall tail
to maintain a complete record of all the complain'ts that it has received since the date of its last · 
examination under § 38.2·1317 or during the last three years, whichever is the more recent time period. 
The record shall indicate the total number of complaints, their classification by line of insurance, the 
nature of each complaint, the disposition of these complaints, and the time it took to process each 
complaint. 

As used in this section, "complaint" shall mean any written communication from a policyholder, 
subscriber or claimant primarily expressing a grievance. 

Drafting Note: At the suggestion of industry, "complaint" has been changed to mean a written 
communication from a· policyholder, subscriber or claimant. 

§ 38.2·512. Misrepresentation in insurance applications.-No person shall make false or fraudulent
statements or representations on or relative to an application for an insurance policy for the purpose of 
obtaining a lee, commission, money, or other benefit from any insurer, agent. broker, or individual. 

§ 38.2-513. Favored agent or insurer; coercion of debtors.-A. No person shall:

1. Require, as a condition precedent to the extension of credit, or any subsequent renewal thereof, that
the borrower purchase an insurance policy through a particular insurer, agent or broker. 

2. a. Unreasonably disapprove the insurance policy provided by a borrower or debtor for the protection
of the property securing the credit or lien or unreasonably disa.pprove the insurance policy provided by a 
bon-ower or debtor on bis owa life to protect the Joan. A disapproval shall be deemed unreasonable if it is 
not based solely on reasonable standards uniformly applied, relating to the extent of coverage required and 
the financial soundness and the services of an insurer. Such standards shall not discriminate against any 
particular type of insurer, nor shall such standards call for disapproval of an insurance policy because the 
policy contains coverage in addition to those required by the creditor. 

b. Every person who lends money or extends credit and who solicits insurance on real or personal
property shall explain to the borrower in writing that the insurance related to such credit extensions may 
be purchased from an insurer or agent of the borrower's choice. 

Drafting Note: This section has been changed to prohibit unreasonably disapproving a policy 
provided by a debtor on his own lite to protect a Joan. 

3. Require direcUy or indirectly that any debtor, borrower, mortgagor, purchaser, insurer, broker, or
agent (i) pay a separate charge or consideration of any kind in connection with the handling of any 
insurance policy required as security for a loan or real estate, or (ii) pay a separate charge or 
coDSideration of any kind tor substituting the insurance policy of one insurer for that of another. However, 
this does not include the interest which may be charged on premium loans or premium advancements in 
accordance with the security instrument. 

4. Use or disclose information including, but not limited to, policy information and policy expiration
dates on policies insuring any .kind of real property being conveyed or used as collateral security to a Joan 
and required by a bon-ower, mortgagor or purchaser (i) when such information is to the advantage of the 
mortgagee, vendor, or lender, or any subsidiary ot the mortgagee, vendor, or lender, or (ii) when the 
information is to the detriment of the borrower, mortgagor, purchaser, insurer, agent or broker complying 
with this requirement, except as required by local, state or federal Jaw or regulation. 

B. The Commission may investigate the affairs of any person to whom tbis section applies to determine
whether that person bas violated this section. If a violation of this section is found, the person in violation 
shall be subject to the same procedures and penalties as are applicable to other provisions of this chapter. 

C. No person who lends money or extends credit shall solicit insurance on real or personal property,
after a person indicates interest in securing a first mortgage credit extension, until the person has received 
a commitment in writin� from th� l�ndP-r a.c; tn a ln:m nr rrP-nit Prf Pm:inn 

Drafting Note: In subsection A, item 3 incorporates the provisions of existing § 38.1-31.3. 
A new subsection C was added at the request of the AIA to ensure that a written commitment to 

loan money or extend credit is secured prior to the solicitation of insura.nce for real or personal 
property. 

The previously existing subsection C was deleted because of the proposed broader definitions of 
.. person" in Chapter 1 and in this chapter (§ 38.2-501). 
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§ 38.2-514. Failure to make disclosure.-No person shall solicit or effect the sale of an annuity, a life
insurance policy or an accident and sickness insurance policy without furnishing the disclosure information 
required by any rules and regulations of the Commission. 

Drafting Note: As a result of the decision to have a unified rules and regulations section, the 
phrase "is hereby authorized to prescribe by rule or regulation" was deleted and the section now 
requires furnishing the disclosure information required by the Commission. 

§ 38.2·515. Power of Commission.- The Commission shall have power to examine and investigate the
affairs of each person s1Jbject to this chapter to determine whether such person has been or is engaged in 
any unfair method of competition or in any unfair or deceptive act or practice prohibited by §§ 38.2·502 
through 38.2-514. 

Drafting Note: Subsection B of existing § 38.1·53 and existing §§ 38.1-54, 38.1-55, 38.1-56, 38.1-56.1, 
38.1 ... ,;7 and 38.1-57.1 were deleted as a result of the decision to have unified sections dealing with rules 
and regulations, hearings, cease and desist orders, penalties aad appeals. 
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Title 38 .. 2 

CHAPTER 6. 

Insurance Information and Privacy Protection. 

The following changes have been proposed for this article: 

1. In subsection A of existing § 38.1-57.4 (proposed § 38.2-601), the reference to
January 1, 1982, has been deleted to clarify that the access and correction
provisions of proposed §§38.2-608 and 38.2-609, and the disclosure provisions of
proposed §38.2-613, apply to information collected before January 1, 1982.

2. In existing § 38 .. 1-57.5 (proposed § 38.2-602), the scope of adverse underwriting
decisions is expanded for life and accident and sickness insurance coverages ..

3. A new paragraph 18 has been added to existing § 38.1-57.16 (proposed § 38.2-
613), to provide disclosure of necessary personal information about an individual
collected in connection with an insurance transaction to a li.enholder, mortgagee,
assignee, le�or or other person having a legal or beneficial interest in the
insurance policy.
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CHAPTER 6. 

INSURANCE INFORMATION AND PRIVACY PROTECTION. 
Drafting Notes: Short title sections are being deleted throughout the insurance title. 

§ 38.2-600. Purposes.-The purposes of this chapter are to: 1. Establish standards for the collection, use,
and disclosure of information gathered in connection with insurance transactions by insurance institutions, 
agents or insurance-support organizations; 2. Main'ta.in a balance between the need tor information by those 
conducting the business of insurance and the public's need for fairness in insurance information practices, 
including the aeed to minimize intrusiveness; 3. Establish a regulatory mechanism to enable natural persons 
to ascertain what information is being or has been collected about them in connection with insurance 
transactions and to have access to such information tor the purpose of verifying or disputing its accuracy; 
4. Limit the disclosure of information collected in connection with insurance transactions; and 5. Enable
insurance applicants and policyholders to obtain the reasollS for any adverse underwriting decision.

§ 38.2-601. Application of chapter.-A. The obligatioDS imposed by this chapter shall apply to those
insurance institutions. agents or insurance-support organizations that:

Drafting Note: The reference to January 1, 1982, bas been deleted to clarify that the access and 
correction provisions of §§ 38.2-608 and 38.2-809, and the disclosure provisions of § 38.2-613 apply to 
information collecte_d before January 1, 1982. 

I. In the case of life or accident and sickness insurance:

a. Collect, receive or maintain information in connection with insurance transactions that pertains to
natural persoas who are residents of this Commonwealth; or 

b. Engage in insurance transactions with applicants. individuals, or policyholders who are residents of 
this Commonwealth; and 

2. In the case of property or casualty insurance:

a. Collect, receive or maintain information in connection with insurance transactions involVing policies,
con'tracts or certificates of insurance delivered, issued for delivery or renewed in this Commonwealth; or 

b. Engage in insurance transactions involving policies, contracts or certifica.tes of insurance delivered.
issued tor delivery or renewed in this Commonwealth. 

B. The rights granted by this chapter shall extend to:

1. In the case of life or accident and sickness insurance, the following persons who are residents of
this Commonwealth: 

a. Natural persons who are the subject of information collected, received or maintained in connection
with insurance transactions; and 

b. Applicants, individuals or policyholders who engage in or seek to engage in insurance transactions:
and 

2. In the case of property or casualty insurance, the following persons:

a. Natural persons who are the subject of information collected, received or maintained in connection
with insurance transactions involving policies, contracts or certificates of insurance delivered, issued tor 
delivery or renewed in this Commonwealth; and 

b. Applicants, individuals, or policyholders who engage in or seek to engage in insurance transactions
involving policies, contracts or certificates of insurance delivered, issued for delivery or renewed in this 
Commonwealth. 

C. For purposes of this section, a person shall be considered a resident of this Commonwealth if the
pel'SOn's last known mailing address, as sho'Wll in the records of the insurance institution, agent or 
insurance-support organization, is located in this Commonwealth. 

D. Notwithstanding subsections A and B of this section, this chapter shall not apply to information
collected from the public records of a governmental authori'ty and maintained by an insurance institution or 
its representatives for the purpose of insuring the title to real property located in this Commonwealth. 

§ 38.2-602. Definitions.-As used in this chapter:

Aavt:n;e unoerwncmg aecis1on · · means: 

l. Any of the following actions with respect to insurance transa.ctions invoJVing insurance coverage that
is individually underwritten: 

a. A declination of insurance coverage;
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b. A termination of insurance coverage;

c. Failure of an agent to apply for insurance coverage with a specific insurance institution that an
agent represents and that is requested by an applicant; 

d. In the case of a property or casualty insurance coverage:

(l) placement by an insurance institution or agent of a risk with a residual market mechanism or an
unlicensed insurer, or 

(2) the charging of a higher rate on the basis of information that differs from that which the applicant
or policyholder furnished; or 

e. In the case of a life or accident and sickness insurance coverage, an otter to insure at higher than
standard rates, or with limitations, exceptions or benefits other than those applied for. 

Dratting Note: The above change broadens the scope of adverse underwriting decisions for lite and 
accident and sickn� insurance coverages. 

2. Notwithstanding paragraph 1 of this definition, tlle folJoWing actions shall not be considered adverse
underwriting decisions, but the insurance institution or agent responsible for their occurrence shall provide 
the applicant or policyholder with the specific reason or reasons for their occurrence: 

a. Tbe termination of an individual policy form on a class or statewide basis;

b. A declination of insurance coverage solely because such coverage is not available on a class or
stateWide basis; 

c. The rescission of a policy.

"Affiliate•• or '"affiliated" means a pezson that directly, or indirectly through one or more 
intermediaries, controls, is controlled by, or is under common control with another person. 

"Agent" shall have the meaning as set forth in § 38.2-1800 and shall include surplus lines brokers. 
Dratting Note: Proposed § 38.2-1800 now includes definitions for agents of health, dental and 

optometric service plans, and health maintenance organizations. 

"Applicant" means any person who seeks to contract for insurance coverage other than a person 
seeking group insurance tbat is not individually underwritten. 

"Consumer report" means aay written, oral, or other communication of information bearing on a 
natural person's credit worthiness, credit standing, credit capacity, character, general reputation, personal 
characteristics or mode of living that is used or erpected to be used in connection with an insurance 
transaction 

.. Consumer reporting agency" means any person who: 

l. Regularly engages, in whole or in part, in the practice of assembling or preparing consumer reports
for a monetary fee; 

2. Obtains information primarily from sources other than insurance institutions; and

3. Furnishes consumer reports to other persons.

"Control," including the terms "controlled by" or "'under common control With," means the possession, 
direct or indirect. of the power to direct or cause the direction of the management and policies of a 
person, whether through the ownership of voting securities, by contract other than a commercial contract 
for goods or nonmanagement services, or otherwise, unless tbe power is the result of an official position 
with or corporate office held by the person. 

"Declination of insurance coverage" means a denial, in whole or in part, by an insurance institution or 
agent of requested insurance coverage. 

"Individual" means any natural person who: 

1. In the case of property or casualty insurance, is a past, present, or proposed named insured or
certificateholder; 

2. In the case of life or accident and sickness insurance, is a past, present, or proposed principal
insured or certificate holder; 

3. Is a past. present or proposed policyowner;

4. Is a past or present applicant;

5. Is a past or present claimant; or 
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6. Deri,.,·ed, derives. or is proposed to derive insurance coverage under an insurance policy or
certificate subject to this chapter. 

"Institutional source" means any person or governmental entity that provides information about an 
individual to an agent. insurance institution or insurance-support organuation, other than: 

I. An agent;

2. The indi-vidual who is the subject of the information; or

3. A natural person acting in a personal capacity rather than in a business or professional capacity .

.. Insurance institution" means any corporation. association, partnership, reciprocal exchange, 
inter-insurer, Lloyd's type of organization, fraternal benefit society, or other person engaged in the business 
of insurance, including health maintenance organizations, and health, legal, dental, and optometric service 
plans. ··insurance institution" shall not include agents or insurance-support orgaaiZations. 

Dratting Note: Since Chapter 44, § 38.2-4408, states that the Privacy Act is applicable to legal 
services plans and Chapter 42, § 38.2-4212. states that the Privacy Act is applicable to health services 
plans, appropriate references have been added to improve clarity. 

"Insurance-support organization" means any person who regularly engages, in whole or in part. in the 
practice of assembling or collecting information about natural persons tor the primary purpose of providing 
the information to an insurance institution or agent tor insurance transactions. including (i) the furnishing 
of consumer reports or investigative consumer reports to an insurance institution or agent for use in 
connection 11rith an insurance transaction or (ii) the collection of persona.I information from insurance 
institutions, agents or other insurance-support organizations for the purpose of detecting or preventing fraud. 
material misrepresentation or material nondisclosure in connection with insurance underwriting or insurance 
claim activity. However, the lolloWing persons shall not be coIJSidered "insurance-support 01ganizations" for 
purposes of this chapter. agents, governmental institutions. insurance institutions, medical-care institutions 
and medics.I professionals. 

''Insurance traDSaction·· means any transaction involving insurance primarily for personal. family, or 
household needs rather than business or professional needs that entails: 

I. The determination of an individual's eligibility for an insurance coverage, benefit or payment; or

2. The servicing of an insurance application. policy, contract. or certifica.te.

··investigative consumer report" means a consumer report or a portion thereof in which information
about a natural person's character, general reputation, personal characteristics, or mode of living is 
obtained through personal interviews with the person's neighbors, friends, associates, acquaintances, or 
others who may have knowledge. concerning such items of information. 

"Life insurance" includes annuities. 

••Medical-ca.re institution·· means any facility or institution that is licensed to provide health care
services to natural persons. including but not limited to. hospitals, skilled nursing facilities, home-health 
agencies. medical clinics, rehabili'tation agencies, and public-health agencies or health-maintenance 
organi?.a.tions. 

"Medical professional" means any person licensed or certified to provide health care services to 
natural persons, including but not limited to, a physician. dentist, nurse. chiropractor, optometrist. physical 
or occupational therapist. psychiatric social worker, clinical dietitian. clinical psychologist, pharmacist. or 
speech therapist. 

••Medical-record information .. means personal information that: 

l. Relates to an individual's physical or mental condition, medical history, or medical treatment: and

2. Is obtained from a medical professional or medical-care institution, from the individual. or from the
individual's spouse, parent. or legal guardian. 

"Personal information" means any individually identifiable information gathered in connection with an 
insurance transaction from which judgments can be made about an individual's character. habits, 
avocations. finances, occupation. general reputation, credit, health, or any other personal characteristics . 
.. Personal information" includes an individual's name and address and medical-record information, but does 
not include privileged information. 

"'Policyholder•· means any person who: 

1. In the case of individual property or casualty insurance, is a present named insured;

2. In the case of individual life or accident and sickness insurance, is a present policyowner; or 

3. In the case of group insurance that is individually . underwritten, is a present group certificatebolder.
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"Pretext interview" means an interview whereby a person, in an attempt to obtain inform/jtion about a 
natural person, performs one or more of the foll owing acts: 

1. Pretends to be someone he or she is not;

2. Pretends to represent a person he or she is not in tact representing;

3. Misrepresents the true purpose of the interview; or

4. Refuses to identify himself or herself upon request

"Privileged information,. means aay individually identifiable information that (i) relates to a claim for
insurance benefits or a civil or criminal proceeding involving an individual, and (ii) is collected in 
connection with or in reasonable anticipation of a claim for insurance benefits or civil or criminal 
proceeding involving an indiVi.dual. However, information otherwise meeting the requirements of this 
subsection shall nevertheless be considered personal information under this chapter if it is disclosed in 
violation of§ 38.2-613 of this chapter. 

"Residual market mechanism'' means an association, organuation, or other entity defined, descrfbed, or 
provided tor in the Virginia Automobile Insurance Plan as set forth in § 38.2-2015, or in the Virginia 
Property Insurance Association as set forth in Chapter 27 of this title. 

"Termination of insurance coverage" or .. termination of an insurance policy" means either a 
cancellation or nonrenewal. of an insurance policy other t/Jan by the policyholder's request, in whole or in 
part, tor any reason other than the failure to pay a premium as required by the policy. 

Unlicensed insurer" means an iDSurance institution that has not been granted a license by the 
Commission to transact the business of insurance in Virginia. 

§ 38.2..fi03. Pretext interviews.-No iDSUrance institution, agent, or insuranc�upport organization shall
use or authorize the use of pretext interviews to obt:a:in information in connection with an insurance 
transaction. However. a pretext interview may be undertaken to obtain · information from a perscn or 
institution that does not have a generally or statutorily recognized privileged relationship with the person 
about whom the information relates for the purpose of im•estigating a claim where, based upon specific 
information available for review by the Comm:issioa. there is a reasonable basis tor suspecting criminal 
activity, fraud, material misrepresentation, or material nondisclosure in collllection with the claim. 

§ 38.2-604. Notice of insurance information practices.-A An insurance institution or agent shall provide
a notice of insurance information practices to all applicants or policyholders in connection with insurance
transactions as provided ia this section: 

l. In the case of an application tor insurance a notice shall be provided no later than: 

a. At the time or the delivery of the insurance policy or certificate when persoll81 information is
collected only from the applicant or from public records, or 

b. At the time the collection of personal information is initiated when personal information is collected
from a source other than the applicant or public records; 

2. In the case of a policy renewal, a notice shall be provided no later than the policy renewal date.
except that no notice shall be required in connection with a policy renewal if: 

a. Personal information is collected only from the policyholder or from public records, or 

b. A notice meeting the requirements of this section has been given Within the previous twenty-four
months; or 

3. In the case of a policy reinstatement or change in insurance benefits, a notice shall be provided Dll
later than the time a request for a policy reinstatement or change in insurance benefits is received by the 
insurance institutjon, except that no notice shall be required if personal information is collected only from 
the policyholder or from public records. 

B. The notice required by subsection A of this section shall be in writing and shall state:

1. Whether personal information may be collected from persons other than an individual proposed for
coverage; 

2. The types of personal information that may be collected anci the .types of sources and investigative
techniques that may be used to collect such information; 

3. The types of disclosures identified in paragraphS 2. 3, 4, 5, 6, 9, 11, 12, and 14 of§ 38.2w613 and the 
circumstances under which such disclosures may be made without prior authorization. However, only those 
circumstances need be described that occur with such frequency as to indicate a genera.I business practice; 

4. A description of the rights established under §§ 38.2-608 and 38.2-609 and the manner in which those 
rights may be exercised; and 
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5. That information obtained from a report prepared by an insurance-support organizaton may be
retained by the insurance-5upport organu.atioa and disclosed to other persons. 

C. Instead of the notice prescribed in subsection B of this section. the insurance institution or agent
may provide an abbre1.·iated notice informing the applicant or policyholder that: 

l. Personal information may be collected from persons other than an individual proposed for coverage;

2. The information, as well as other personal or privileged information subsequently collected by the
insurance iDStitution or agent, in certain circumstances, may be disclosed to third parties without 
authorir.ation: 

3. A right of access and correction exists with respect to all personal information collected; and

4. The notice prescribed in subsection B of this section will be furnished to the applicant or
policyholder upon request. 

D. The obligations imposed by this section upon an insurance institution or agent may be satisfied by
another insurance institution or agent authorized to act on its behalt 

§ 38.2--605. Marketing and researeh surveys. -An insurance institution or agent shall clearly specify
those questions designed to obtain information solely for marketing or research purposes from aa individual 
in connection with an insurance transaction. 

§ 38.2-606. Content of disclosure authorization forms.-Notwithstanding any other provision of law of this
Commonwealth. no insurance institution, agent. or insurance-support organu.a.tion shall utilize as its 
disclosure authorization form in connection with insurance transactions involVing insurance policies or 
contracts issued after January I, 1982, a form or statement that authorizes the disclosure of personal or 
privileged information about an individual to the insurance iDStitution, agent, or insurance-support 
organu.a.tion unless the form or statement: 

I. ls Written in plain language;

2. ls dated;

3. Specifies the types of persons authoriZed to disclose information about the individual;

4. Specifies the nature of the information authorized to be disclosed;

5. Names the insurance institution or agent and identifies by generic reference represen'tatives of the
insurance institution to whom the individual is authorizing information to be disclosed; 

6. Specifies the purposes for which the information is collected;

7. Specifies the length of time such authorization shall remain valid, which shall be no longer than:

a. In the case of authorizations signed for the purpose of collecting information in connection with an
application for an insurance policy, a policy reinstatement., or a request tor change in policy benefits: 

(1) Thirty months from the date the authorization is signed if the application or request involves lite,
accident and sickness. or disability insurance; or 

(2) One year from the date the authorization is signed if the application or request involves property
or casualty insurance: 

b. In the case of authorizations signed for the purpose of collecting information in connection with a
claim for benefits under an insurance policy: 

(I) The term of coverage of the policy if the claim is for an accident and sickness insurance benefit;
or 

(2) The duration of the claim if the claim is not for an accident and sickness insurance benefit; and

8. Advises the individual or a person authorized to act on behalf of the individual that the individual
or the individual's authorized representative is entitled to receive a copy of the authorization form. 

§ 38.2-607. Investigative consumer reports.-A. No insurance institution, agent. or insurance-support
organization may prepare or request an investigative consumer report about an individual in connection 
with an insurance transaction involving an application for insurance, a policy renewal, a policy 
reinstatement or a change in insurance benefits unless the insurance institution or agent informs the 
individual: 

I. That h.e may request to be interviewed in connection with the preparation of the investigative
consumer report; and 

2. That upon a request pursuant to § 38.2-608, be is entitled to receive a copy of the investigative
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consumer report. 

B. If an investigative consumer report is to be prepared by an insurance institutio!2 or agent, the 
insurance institution or agent shall institute reasonable procedures to conduct a personal interview 
requested by an individual. 

C. If an investigative consumer report is to be prepared by an insurance-support organization, the 
insurance instituti_on or .agent desiring the report shall inform the insurance-support organization whether a 
personal interview has been requested by the individual. The insurance-support o�anization shall institute 
reasonable procedures to conduct such interviews, if requested. 

§ 38.2-608. Access to recorded personal information.-A. It any individual, alter proper identification,
submits a written request to an insurance institution, agent, or insurance-support organization tor access to 
recorded personal information about the individual that is reasonably described by the individual and 
reasonably able to be located and retrieved by the insurance institution, agent, or insurance-support 
organization, the insurance institution, agent, or insurance-support organization shall within thirty business 
days from the date the request is received: 

l. Inform the individual of the nature and substance of the recorded personal information in writing,
by telephone. or by other oral communication, whichever the insurance institution, agent, or 
insurance-support organization prefers; 

2. Permit the individual to see and copy, in person. the recorded personal information pertaining to 
him or to obtain a copy of the recorded personal information by mail. whichever the individual prefers, 
unless the recorded personal information is in coded form, in which case an accurate translation in plain 
language shall be provided in writing; 

3. Disclose co the individual the identity, if recorded, of those persons to whom the insurance 
institution. agent, or insurance-support oipni.zation bas disclosed the personal information within two years 
prior to such request, and if the identity is not recorded. the names of those insurance institutions, agents, 
insurance-support organizations or other persons to whom such information is normally disclosed; and 

4. Provide the individual with a summary of the procedures by which he may request correction.
amendment. or deletion of recorded personal information. 

B. Any personal information provided pursuant to subsection A of this section shall identify the source
of the information if it is an institutional source. 

C. Medical-record information supplied by a medical-care institution or medical professional and
requested under subsection A of this section, together with the identity of the medical professional or 
medical care institution that provided the information, shall be supplied either directly to the individual or 
to a medical professional designated by tbe indiViduaJ and licensed to provide medical care with respect to 
the condition to which the information relates, whichever the insurance institution, agent or 
insura.nce-support organization prefers. If it  elects to disclose the information to a medical professional 
designated by tbe individual, the insurance institution, agent or insurance-support organization shall notify 
the individual, at the time of the disclosure, that it bas provided the information to the medical 
professional. 

D. Except /or personal information proVided under § 38.2-610, an insurance institution, agent, or 
insurance-support organization may charge a reasonable tee to cover the costs incurred in providing a copy 
of recorded personal information to individuals. 

E. The obligations imposed by this section upon an insurance institution or agent may be satisfied by
another insurance institution or agent authorized to act on its behalf. With respect to the copying and 
disclosure ot recorded personal information pursuant to a request under subsection A of this section, an 
insura.nce institution. agent. or insurance-support organization may make arrangements with an 
insurance-support organization or a consumer reporting agency to copy and disclose recorded personal 
information on its behalf. 

F. The rights gra.nted to individuals in this section shall extend to all natural persons to the extent
information about them is collected and maintained by an insurance institution. agent or insurance-support 
organization in connection with an insurance transaction. The rights granted to all natural persons by this 
subsection shall not extend to information about them that relates to and is collected in connection with or 
in reasonable anticipation of a claim or civil or criminal proceeding involving them. 

G. For purposes of this section, the term "insurance.5upport organization" does not include "consumer
reporting agency." 

§ 38.2-609. Correction, amendment. or deletion of recorded personal information.-A. Within thirty
business days from the date of receipt of a written request from an indiVidual to correct, amend, or delete 
any recorded personal information about the individual within its possession, an insurance institution, agent, 
or insurance-support organization shall either. 

1. Correct, amend, or delete the portion of the recorded personal information in dispute; or 

2. Notify the indiVidual of: 
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a. Its refusal to make the correction, amendment, or deletion;

b. The reasons tor the refusal; and

c. The individual's right to file a statement as provided in subsection C of this section.

B. II the insurance institution, agent. or insurance--support organization corrects, amends, or deletes
recorded personal information in accordance with paragraph 1 of subsection A of this section, the insurance 
institution. agent, or insurance-support organization shall so notify the individual in writing and furnish the 
correction, amendment, or fact of deletion to: 

l. Any person specifically designated by the individual who, within the preceding two years, may have
received the recorded personal information; 

2. Any iasurance-support organization whose primary source of personal information is insurance
institutions if the insurance-support organiz.a.tion has systematically received the recorded personal 
information from the insurance institution within the preceding seven years. The correction, amendment, or 
fact of deletion need not be furnished if the insurance-support organi2.ation no longer maintains recorded 
personal information about the individual; and 

3. Any insurance-support organization that furnished the personal information that has been corrected,
amended. or deleted. 

C Whenever an individual disagrees With an insurance institution's, agent's, or insurance-support 
organit.ation's refusal to correct, amend, or delete recorded personal information, the individual shall be 
permitted to file with the insurance institution, agent, or insurance-support organization: 

1. A concise statement setting forth what the individual thinks is the correct. relevant, or fair 
information; and 

2. A concise statement of the reasons way the individual disagrees with the insurance institution's,
agent's, or insurance-support organization's refusa.l to correct, amend, or delete recorded personal 
information 

. 0. In the event an individual files either statement as described in subsection C of this section, the 
insurance institution, agent, or support organization shall: 

1. File the statement with the disputed personal information and provide a means by which anyone
reviewing the disputed personal information will be made aware of the individual's statement and have 
access to it; and

2. In any· subsequent disclosure by the insurance institution, agent, or support organization of the
recorded personal information that is the subject of disagreement, clearly identity the matter or matters in 
dispute and proVide the indiVidual's statement along with the recorded personal information being disclosed; 
and 

3. Furnish the statement to the persons and in the manner specified in subsection B of this section.

E. The rights granted to indiViduals in this section shall extend to all natural persons to the extent
information about them is collected and maintained by an insurance institution, agent, or insurance-support 
organiT.ation in connection with an insurance transaction. The rights granted to all natural persons by this 
subsection shall not extend to information about them that relates to and is collected in connection with or 
in reasonable anticipation of a claim or civil or criminal proceeding invoJVing them. 

F. For purposes of this section, the term "insurance-support organization" does not include "consumer
reporting agency." 

§ 38.2-610. Notice of adverse underwriting decision; furnishing reasons for decisions and sources of
inlonnation.-A. In the event of an adverse underwriting decisjon, including those that involve policies 
referred to in paragraph I of subsection E of§ 38.2-2114 and in paragraph 3 of subsection F of§ 38.2-2212, 
the insurance institution or agent responsible for the decision shall give a written notice in a form 
approved by the Commission that: 

Drafting Note: For consistency "commissioner of insurance" was changed to .. Commission." 

1. Either provides the applicant, policyholder, or individual proposed for coverage with the specific
reason or reasons for the adverse underwriting decision in writing or advises such person that upon written 
request be may receive the specific reason or reasons in writing; and 

2. Provides the applicant, policyholder, or individual proposed for coverage with a summary of the
rights established under subsection B of this section and §§ 38.2-608 and 38.2-609. 

B. Upon receipt of a written request within ninety business days from the date of the mailing of notice
or other communication of an adverse underwriting decision to an applicant, policyholder or individual 
proposed for coverage, the insurance institution or agent shall furnish to such person within twenty-one 
business days from the date of receipt of the written request: 
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I. The specific reason or reasons for the adverse underwriting decision, in writing, if that information
was not initially furnished in writing pursuant to paragraph 1 of subsection A of this section; 

2. The specific items of personal and privileged information that support those reasons; however:

a. The insurance institution or agent shall not be required to furnish specific items of privileged
information it it bas a reasonable suspicion, based upon specific information available tor review by the 
Commission, that the applicant, policyholder, or individual proposed for coverage has engaged in criminal 
activity, fraud, material misrepresentation, or material nondisclosure, and 

b. Specific items of medical-record information supplied by a medical� institution or medical
professional shall be diSclosed either directly to the individual about whom the information relates or to a 
medical professional designated by the individual and licensed to provide medical care with respect to the 
condition to which the information relates, whichever the insurance institution or agent prefers; and 

3. The names and addresses of the institutional sources that supplied the specific items of ia.lormatioa
given pursuant to paragraph 2 of subsection B of this section. However, the identity of any medical 
professional or medical-care institution shall be disclosed either directly to the individual or to the 
designated medical professional, whichever the insurance iastitution or agent prefers. 

C The obligatiollS imposed by this section upon an insurance institution or agent may be satisfied by 
another insurance institution or agent authorized to act on its bebalt However, the insurance institution or 
agent making an adverse underwriting decision shall remain responsible tor compliance with the obligations 
imposed by this section. 

D. When an adverse underwriting decision results solely trom an oral request or inquiry, the
explanation of reasons and summary of rights required by subsection A of this section may be given orally. 

§ 38.2-611. Information concerning previous adverse underwriting decisions.-No insurance institution,
agent. or insurance-support orpnization may seek information in connection with az, insurance transaction 
coacemiag: (i) any previous adverse underwriting decision experienced. by an individual, or (ii) any 
previous insurance coverage obtained by an individual through a residual market mechanism, unless the 
inquiry also requests the reasons tor any previous adverse underwriting decision or the reasons why 
insurance coverage was previously obtained through a residual market mechanism. 

§ 38.2-612. Bases tor adverse underwriting decisioos.-No insurance iDstitution or agent may base an
adverse underwriting decision in whole or in part: 

1. On the tact of a previous adverse underwriting decision or on the fact that an individual previously
obtained insurance coverage through a residual market mechanism. However, an insurance institution or 
agent may base an adverse underwritiag decision on further information obtained from an insurance 
inslitution or agent responsible for a previous adverse underwriting decision; 

2. On personal information received from an insurance-support organir.ation whose primary source of
intorma'tioa is insurance institutions. However. an insurance institution or agent may base an adverse 
underwriting decision on further personal information obtained as the result of information received from 
an insurance-support organization. 

§ 38.2-613. Disclosure limitations and conditioas.-An insurance institution, agent, or insurance-support
organization shall not disclose any personal or privileged information about an individual collected or 
received in connection with an insurance transaction unless the disclosure is: 

1. With the written autborir.ation of the individual, provided:

a. II the authorization is submitted by another insurance institution, agent, or insurance-support
orgsnizatio� the authorization meets the requirements of § 38.2-606; or 

b. If the authorization is submitted by a person other than an insurance institution, agent, or
insurance-support organization, the authorization is: 

(1) Dated,

(2) Signed by the individual, and

(3) Obtained one year or less prior to the date a di£Josure is sought pursuant to this paragraph; or

2. To a person other than an insurance institution, agent, or insurance-support organization. provided
the disclosure is reasonably necessary: 

a. To enable that person to perform a business. professional or insurance function tor the disclosing
insurance institution, agent, or insurance-support organiza.tion and that person agrees not to disclose tbe 
iatormation further without the individual's written authorization unless the further disclosure: 

(1) Would otherwise be permitted by this section if made by an insurance institution, agent, or
insurance-support organua.tion: or 
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(2) Is reasonably necessa.ry tor that person to perform its function for the disclosing insurance
institution, agent, or insurance-support organization; or 

b. To enable that person to provide information to the disclosing insura.nce institution. agent, or 
insurance-support organiZation for the purpose of: 

(I) Determining an individual's eligibility for an insurance benefit or payment; or 

(2) Detecting or preventing criminal activity, fraud, material misrepresentation, or material
nondisclosure in connection with an insurance transaction; or 

3. To an insurance institution, agent. insurance-support organiza.tion, or self.insurer, provided the 
information disclosed is limited to that which is reasonably necessa.iy: 

a. To detect or prevent criminal activity, fraud, material misrepresentation, or material nondisclosure
in connection with insurance transactions; or 

b. For either the disclosing or receiving insurance institution, agent or insurance-support organization to
perform its function in connection with an insurance transaction involving the individual; or 

4. To a medical-care institution or medical professional for the purpose of (i) verifying insurance
coverage or benefits, (ii) informing an individual of a medical problem of which the individual may not be 
aware or (iii) conducting an operations or services audit. provided only that information is disclosed as is 
reasonably necessa.ry to accomplish the foregoing purposes; or 

5. To an insurance regulato.ry authority; or

6. To a Jaw-enforcement or other government authority:

a. To protect the interests of the insurance institution, agent or iIJSurance-support organization in
preventing or prosecuting the perpetration of fraud upon it; or 

b. If the insurance institution, agent, or insurance-support organiZatioD reasonably believes that illegal
activities have been conducted by the individual; or 

7. Otherwise permitted or required by Jaw; or 

8. In response to a facially valid administrative or judicial order, including a search warrant or
subpoena; or 

9. Made for the purpose of conducting actuarial or research studies, provided:

a. No individual may be identified in any actuarial or research report, and

b. Materials allowing the individual to be identified are returned or destroyed as soon as they are no
longer needed, and 

C. The actuarial or research organization agrees not to disclose the information unless the disclosure
would otherwise be permitted by this section if made by an insurance institution, agent. or 
insurance-support organization; or 

10. To a party or a representative of a party to a proposed or consummated sale, transfer, merger, or
consolidation of all or part of the business of the insurance institution, agent or insurance-support 
organization, provided: 

a. Prior to the consummation of the sa.le, transfer, merger, or consolidation only such information is
disclosed as is reasonably necessa.ry to enable the recipient to make bllSin.ess decisions about the purchase, 
transfer. merger, or consolidation, and 

b. The recipient agrees not to disclose the information unless the disclosure would otherwise be
permitted by this section if made by an insurance institution, agent or iDSUrance-support organization; or 

11. To a person whose only use of such information will be in connection with the marketing of a
product or service, provided: 

a. No medical-record information, privileged information, or personal information relating to an 
individual's character, personal habits, mode of living, or general reputation is disclosed, and no 
classification derived from the information is disclosed, 

b. The individual has been given an opportunity to indicate that he does not want personal information
disclosed tor marketing purposes and bas given no indication that he does not want the information 
disclosed, and 

c. The person receiving such information agrees not to use it except in connection with the marketing
of a product or service; or 
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12. To an affiliate whose only use of the information will be in connection with an audit of the
insurance institution or agent or the marketing of an insurance product or service, provided the affiliate 
agrees not to disclose the information tor any other purpose or to unaffiliated persons; or 

13. By a consumer reporting agency, provided the disclosure is to a person other than an insurance
institution or agent; or 

14. To a group policyholder /or the purpose of reporting claims experience or conducting an audit of 
the insurance institution's or agent's operations or services, provided the information disclosed is reasonably 
nec�.ry tor the group policyholder to conduct the review or audit; or 

15. To a professional peer review organization for the purpose of reviewing the service or conduct of a

medical-care institution or medical protesional; or 

16. To a governmental authority tor the purpose of determining the individual's eligibility .for health
benefits tor which the govemmental authority may be liable; or 

17. To a certiticateholder or policyholder tor the purpose of providing information regarding the status
of an insurance transaction; or 

18. To s lienbolder, mortgagee, assigDee, lessor or other person shown on the records of an insurance
institution or agent as having a legal or beneficial interest in a policy of insurance, provided that: 

a. No medical record information is disclosed unless the disclosure would be permitted by this section;
and 

b. The information disclosed is limited to that which is reasonably neCe$BJY to permit such person to
protect bis interest in the policy. 

Dratting Note: Paragraph 18 was added at the request of the AIA to provide disclosure of 
necesazy personal ialormation about an individual collected in coJJ1Jection with an insurance 
traasaction to tbe 11eabolder, mortgagee, assignee, lessor or other person having a legal or beneficial 
interest in the insurance policy. 

§ 38.2'"614. Powers of Commissioa.-A. The Commission shall bave tbe power to examine and investigate
the atlairs of any insurance institution or agent doiDg business in this Commonwealth to determine whether 
the insurance institution or agent bas been or is engaged in any conduct in violation of this chapter. 

B. The Commission shall have the power to examine and investigate the aifairs of any
iasuranCHupport orpnizatioa that acts on belJall ol an insurance institution or agent and that either (i) 
tra1JSBcts business in this Commonwealth, or (ii) traasacts business outside this Commonwealth and has an 
effect on a person residing in this Commonwealth, in order to determine whether the insurance-support 
organir.stion has been or is engaged in any conduct in violation of this chapter. 

Drafting Note: Subsection C bas been deleted because of the decision to have a unified regulations 
section. 

§ 38.2-615. HearilJ&s and procedures.-A Whenever the Commission has reason to belieYe that an
insurance institution. agent or insurance-support otplJimtion bas been or is engaged in conduct in this 
Commoawea.Jth that violates this chapter, or whenever the Commission has reason to believe that an 
insurance-support organization bas been or is engaged in conduct outside this Commonwealth that has an 
effect on a person residing in this Commonwealth and that violates this chapter, the Commission may issue 
and serve upon the insurance institution, agent, or insurance-support organiza'tion a statement of charges 
and notice of bearing to be held at a time and place fixed in the notice. The date tor such hearing shall 
be at least ten days alter the date of service. 

B. At the time and place fixed tor the bearing , the insurance institution, agent. or insurance-support
organization Charged shall have an opportunity to answer tbe charges against it and present evidence on its 
behalf. Upon good cause shown, the Commission shall permit any adversely affected person to intervene, 
appear, and be beard at tbe bearing by counsel or in person. 
· 

C. In all matters in coZJDection witb such investigation, charge, or hearing the · Commission shall have
tbe jurisdiction, power and authority granted or conferred upon it by Title 12.1. 

§ 38.2-616. Service of process on insurance-support orgallizatioas.-For the purpose of this chapter, an
insurance-support orpnir.ation transacting business outside this Commonwealth that bas an effect on a

person residing in this Commonwealth and which is alleged to violate this chapter shall be deemed to have 
appointed the clerk of the Com.mission to accept service of process on i"ts behalf. The clerk of the 
Commission shall cause a copy of the service to be mailed promptly by registered mail to the 
insurance-support organuation at its last known principal place of business. The clerk of the Commission 
shall file an affidavit of compliance With the requirements of this section with the other papers in the 
proceeding giving rise to the service. 

Dratting Note: This section has been deleted because of the decision to have a unified section on 
cease and desist orders. 

Drafting Note: This section has been deleted beca.use of the decision to have a unified penalties 
section. 

Dratting Note: This section has been deleted because of the decision to have a unified appeals 
section. 
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§ 38.2-617. Individual remedies.-A. It any jnsurance institution, agent, or iasuranc�upport organization
tails to comply witb §§ 38.2-608, 38.2-609, or 38.2-610, any person wbose rigbts granted under those sections 
are violated may apply to a court of competent jurisdiction tor appropriate equitable relief. 

B. An insurance institution, agent, or insurance-support organization that dJscloses inlormation in 
violation of § 38.2-613 shall be liable tor damages sustained by tbe individual to whom the information 
relates. No individual, bowever, shall be entitled to a monetary award that exceeds tbe actual damages 
sustained by the individual as a result of a. violation of§ 38.2-613. 

C. In any .action brought pursuant to this section, the court may award tbe cost of the action and
reasonable attorney's lees to tbe prevailing party. 

D. An action under this section must be brought Within two years from the date the alleged violation is
or should have been discovered. 

E. Except as specifically provided in this secti.on, there shall be no remedy or recovery available to
individuals, in law or in equity, tor occurrences coDStitutiag a violation of any provision of this chapter. 

§ 38.2-618. Immunity of persons disclosing ialormation.-No cause of action in the nature of defamation,
invasion of privacy, or negligence shall arise against any person for disclosing personal or privileged 
information in accordance witb tbis chapter, nor shall such a cause of action arise against any pelSOn for 
lumisbiag personal or privileged information to an insuraJJce institution, agent. or insurance-support 
organization. However, this section sball provide no immunity tor disclosing or furnishing false information 
With malice or willful intent to injure any person. 

§ 38.2-619. Obtaiaiag information under false pretenses.-Ally person who kaowiagly and willfully obtaiIJS
information about an individual from an insurance institutioll, agent or iasurance-support orgalliz.ation under 
false pretenses shall be fined not more than $10,000 or pullished by coafinement in jail for not more than 
twelve months, or both. 

Dratting Note: This section contained a severability clause. There will be a severability clause for 
the entire title. 

§ 38.2-620. Ellective date.-

The rigbts granted under §§ 38.2../108. 38.2../109 and 38.2../113 of this chapter shall take effect on January 
I. 1982, regardless of the date of the collection or receipt of the information tbat is the subject of those
sections.
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Title 38.2 

CHAPTER 7. 

Antitrust Provisions. 

At the recommendation of the Code Commission, antitrust violations will be 
subject to the penalty provisions of Virginia Antitrust Act. 
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CHAPTER 7. 

ANTITRUST PROVISIONS. 

§ 38.2-700. When domestic insurer may hold stock of another insurer.- Subject to Article 6 (§ 38.2-1335
et seq.) of Chapter 13 and Chapter 14 of this tiUe, any domestic insurer may retain, invest in or acquire 
the whole or _any part of the capital stock of any other insurer, unless the effect of sucb action (i) 
substantially lessens competition generally or (ii) tends to create a monopoly, in the business of insurance. 

§ 38.2-701. Wben director of a domestic insurer may be a director of another insurer.-Any domestic
insurer may have a director who is also a director of another domestic, foreign or alien insurer, unless the 
effect thereof (i) substantially lessens competition generally or (ii) tends to create a monopoly. in the 
business of insurance. 

§ 38.2-702. Violations; procedure; cease and desist orders.-If the Commission has reason to believe that
there is a Violation of either § 38.2-700 or § 38.2-701, it shall sue and serve upon the insurer or the 
director concerned a statemeat of the charges and a notice of a beariag to be held at a time and place 
!bled in the notice, which shall not be Jess than thirty days after notice is served. The notice shall require
the insurer or director to show cause why an order should not be sued directing the alleged offender to 
cease and desist from the violation. At such hearing, the insurer or director sba.11 have an opportunity to be
heard and to show ca use why an order should not be issued requiring the illsurer or director to cease and 
desist from the violation. Ia all matters in connection with such Charges or hearing, the Commission shall 
have the jurisdictio� power. and authority granted or conferred upon it by TiUe 12.1, and, except as
otherwise provided in this chapter, the procedure shall conform to and the right of appeal shall be the
same as that provided in that tiUe.

§ 38.2-703. Cease and desist orders may be entered.-11, after a hearing, the Commission finds that
there has been a violation of § 38.2-700 or § 38.2-701, it may issue an order reciting its lindin&s and 
directing the insurer or director to cease and desist from the violation. 

§ 38.2·104. Penalties.-A Any person who violates a cease and desist order entered under § 38.2-703
shall be subject to the provisions of§ 38.2·218. 

B. Any person convicted of violating this chapter may, in addition, be punished under the provisions of
Chapter 1.1 (§ 59.1·9.1 et seq.) of TiUe 59.1. 

Dratting Note: At the recommendation of the Code Commission, antitrost violations will be subject 
to tbe penalty provisions of the Virginia Aatitrost Act. 

§ 38.2-705. Antitrust omnibus provision.- A. Nothing in this tiUe is intended to prevent application of
federal antitrust Jaws to any conduct subject to regulation. review or exarniaation by the Commission, unless 
such conduct constitutes the business of insurance. 

B. Notwithstanding the provisioas of subsection (b) of§ 59.1-9.4 conduct subject to regulation, review or
ezamiaation pursuant to this tiUe shall. in additio� be subject to the provisions of the Virginia Antttrust Act 
(§§ 5!1.1-9.l et seq.).

Dratting Note: The purpose of this statute is to afford concurrent jurisdiction over competition-related
matters to the Commission and to federal and state antitrust Jaw enforcement authorities. It Will also insure 
the existence al private rights of action. The reference to the business of insurance in subsection A is 
intended to preserve the exemption afforded by the McCarran-Fergusan Act 
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Title 38.2 

CHAPTER 8. 

Service of Process. 

The followfng major changes have been proposed for these articles: 

I. In Article 1, a new section, proposed § 38.2-800, Definition, was added so that
"insurer" could be defined to include prepaid legal, dental and optometric service
plans, health services plans and health main tenance organizations in the event
that an unlicensed service plan is operating in Virginia and service of process is
required.

2. The minimum attorney fee specified in existing § 38.1-70 {proposed § 38.2-807),
has been raised to $100 from $25 to conform with existing practice.

3. In Article 2, a new section, proposed § 38.2-808, Definition, was added so that

"agent" could be defined to include agents for prepaid legal, dental and

optometric service plans, and health agents.
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CHAPTER 8. 

SERVICE OF PROCESS. 

Article I. 

Unlicensed Insurers Process.

§ 38.2..SOO. l)efinition.-For the purposes of this article, "insurer' includes health services plans. health
maintenance organizations, legal services p� and dental or optometric services plans as respectively 
provided for in Chapters 42, 43, 44 and 45 of this title. 

Drattiag Note: Service plans have been added in the event an unlicensed plan is operating in 
Virginia and service of process is required. 

§ 38.2-801. What constitutes appointment of agent for service of process.-A. The clerk of the
Commission shall be deemed to be appointed by any insurer unlicensed in this Commonwealth as its agent 
for the service of process in accordance With § 13.1-758 if any of the folloWing acts are effected by mail 
or otherwise in this Commonwealth: 

i: The issuance or delivery of insurance contracts to residents of this Commonwealth or to corporations 
authorized to do business in this Commonwealth; 

2. Tbe solicitation of applications for these i1JSurance contracts;

T.be collection of premiums, membership fees, assessments or otb.er considerations for these insurance 
contracts; or 

4. The transaction of any other insurance busin� in connection with these insurance contracts.

§ 38.2-802. Bow process served.-Service of process or notice upon any UJJlicensed insurer in any suit,
action or proceeding arising out of or in connection with the acts listed in § 38.2-801 in this Commonwealth 
shall be made in tbe manner prescribed in § 13.1-758. 

DraltirJg Note: For clarity, .. such business" has been changed to a more specific reference. "the 
acts listed in § 38.2-801." 

§ 38.2-803. Alternate method of service.-A. Service of process or notice in any actio� suit or
proceeding sball be valid ii: 

1. Served upon any person Within this Commonwealth who, in this Commonwealth on behalf of the 
ualicensed insurer, is (i) soliciting insurance, (ii) malciag7 issuing. or delivering any insurance contract, or 
(iii) collecting or receiVing any premium, membership fee, assesmient or other consideration for insurance;
and

2. A copy of the process or notice is sent Within ten days thereafter by registered mail to the
unlicensed insurer at its last known principal place of business. 

B. A past office receipt slloWing the sender's name, and the unlicensed insurer's name and address,
and the plaintitrs or plaiatitrs attorney's affidavit of compliance with the procedures set out in subsection 
A of th.is section shan be filed With the clerk of the court in which the proceeding is pending on or before 
the date the unlicensed insurer is required to appear, or within such further time as the court allows. 

§ 38.2--804. Other legal service not limited.-Notbing in this article shall limit the right to serve any
process or notice upon any licensed insurer in any other manner permitted by Jaw. 

Dratting Note: .. Chapter'' bas been changed to "article" as service of process for insurers is dealt 
With exclusively in this article. Article 2 of this chapter deals exclusively with service of process for 
agents and brokers. 

§ 38.2--805. iVben judgment may be entered. - No judgment based on default of appearance shall be
entered against any defendant served pursuant to § 38.2-803 until the expiration of thirty days from the 
date that the affidavit of compliance is filed. 

§ 38.2-806. Defense of action by unlicensed insurer.-A. Before any unlicensed insurer files or causes to
be tiled any pleading in any action. suit or proceeding instituted against it, that insurer shall either : 

1. Deposit cash or securities with the clerk of the court in which the action. suit or proceeding is
pending, or file with the clerk a bond in an amount to be fixed by the court which shall be sufficient to 
secure the payment of any final judgment ; or 

2. Procure a certificate of authority and a license to transact the business of insurance in this
Commonwealth. 

B. The court may order a postponement in any action, suit or proceeding in which service is made in 
the manner provided in § 38.2--802 or § 38.2-803 to afford the unlicensed insurer reasonable opportunity to 
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comply with the provisions of subsection A of this section and to defend the action. 

C. Nothing in subsection A of this section shall be construed to prevent any unlicensed insurer from
appearing specially in the suit or other proceeding in which service was made in the manner provided in 
this article on the ground either that (i) the insurer has not done any of the acts listed in § 38.2-801, or 
(ii) the person on whom service was made punuant to § 38.2-803 was not doing any of the acts listed in § 
38.2-803. 

§ 38.2-807. Attorney fees.-A In any action against an unlicensed insurer upon an insurance contract
issued or delivered in this Commonwealth to a resident of this Commonwealth or to a corporation 
authorized to do business in this Commonwealth, the court may allow the plaintiff a reasonable attorney fee 
if (i) the insurer has failed to mate payment in accordance with the terms of the contract tor thirty days 
alter demand prior to the commencement of the action and (ii) tb.e court coacludes that the refusal was 
vexatious and Without reasonable cause. Tbe lee shall not exceed twelve and one--balf percent of the 
amount that the court or jury finds the plaintiff is entitled to recover against the insurer, but shall be at 
least $100. 

B. Failure of the insurer to defend the action shall be deemed prima facie evidence that its failure to
make payment was vexatious and Without reasonable cause. 

Dratting Note: Tbe minimum attorney's lee has been increased from $25 to $100 to conform with 
existing practice. 

Artide 2. 

Unlicensed Nonresident Brokers and Agents Process. 

§ 38.2-808. Detinition.-For the purposes of this article, "agent" shall have tb.e meaning as set forth in §
38.2-1800 which shall include a legal services agent, a health agent and a dental or optometric services 
agent 

Drafting Note: Proposed § 38.2-1800 is existing § 38.1-327.1. 

§ 38.2-809. What constitutes appointment of agent tor service of process.-Tbe clerk of the Commission
slJall be deemed to be appointed by any unlicensed nonresident broker or agent as its agent tor the service 
of process pursuant to § 13.1-758 if any of tbe toUoWiag acts are ellected by mail or otherwise in 'this 
Commonwealth by such unlicensed nonresident broker or agent: (i) tbe issuance or delivery of insurance 
contracts to residents of th.is Commonwealth or to corporations authorized to do business in this 
Commoawealth, -(ii) tbe solicitation of appUcations tor such contracts, (iii) the collection of premiums, 
membership lees, assessments or other considerations tor such contracts, or (iv) the transaction of any 
other insul'BJlce business in connection with such contracts. 

§ 38.2-810. Bow process or notice served. -Service of process or notice upon any unlicensed
nonresident broker or agent in any suit, action or proceeding arising out of or in connection with the acts 
enumerated in § 38.2-809 in this Commonwealth shall be made in the manner prescribed in § 13.1-758. 

Dratting Note: For clarity, "such business" has been changed to the more specific reference of 
.. the acts enumerated in § 38.2-809. ,, 

§ 38.2-811. Other legal service aot Iimited.-Notbing in this article shall limit the right to serve any 
process or notice upon any unlicensed nonresident broker or agent in any other manner permitted by Jaw. 
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Title 38 .. 2 

CHAPTER 9. 

Transition Provisions. 

1. The transition proV1s1ons are based on those used in the last Insurance Code
revision. The dates have been changed throughout this chapter where
appropriate.

2. In existing § 38.1-43.1 (proposed § 38.2-900), "workmen's" has been changed to
"workers"' for compliance with Senate Bill 353 enacted by the 1983 General
Assembly.

3. In existing § 38.1-43.3 (proposed § 38.2-902), the reference to underwriterst 

agencies has been deleted because there are no longer any of them. There is no
longer a provision for nonresident brokers (only for nonresident agents), so the
reference to them has been deleted. Surplus Lines brokers are licensed
separately, so a reference to them has been added. No attempt has been made
to make this a comprehensive list since the catchall "or other person" is used and
person is defined very broadly in § 38.2-100.

4. In existing § 38.1-43.4 (proposed § 38.2-903), insurers will be given twelve
months to use up their inventory of old forms before they will be required to
begin using new forms that comply with this new title.

5. Existing § 38.1-43.6, Invalidity of title voids repeat of Title 38, was deleted at
the recommendationof the Code Commission.
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CHAPTER 9. 

TRANSmON PROVISIONS. 
Drafting Note: The transition provisions are based on those used in the last Insurance Code 

revision. The Code Commission may want to cbBJlge these provisions to renect more recent Code 
reVision approaches. The aates have been changed throughout this chapter where appropriate. 

§ 38.2·900. Workers• compensation.-All acts and parts of acts inconsistent with the provisions of this
title are hereby repealed to the extent of the inconsistency. However, the proVisions of this title shall not 
amend or repeal any provisions of Title 65.1 relating to workers; compensation. 

Dratting Note: The change to workers' compensation is for compliance With Senate Bill 353 enacted 
by the 1983 General Asembly. 

§ 38.2·901. References to former sectiolJS of Title 38 or Title 38.1.-Wberever any of the conditions.
requirements, provisions or contents of any section of Title 38 as such title existed prior to July l, 1952, or 
Title 38.l, as that title existed before July l, 1986, are transferred to a new or ditterent section, and 
wherever any such old section is given a new section number in this title. all references to the former 
section of Title 38 or Title 38.1 appearing elsewhere in this Code than in this tiUe shall be construed to 

apply to the new or renumbered section containing the coaditioas, requiremea'ts, provisions or contents. 

§ 38.2·902. Existing licenses.- E.aeh license of an insurer, agent, surplus lines broker, or other person,
sued and in force immediately before July 1, 1986, shall continue in force until its date of expiration or 
until terminated as provided in this title. 

Dratting Note: There are no longer any underwriters' agencies in Virginia, so reference to them 
bas been deleted. There is no longer a provision tor nonresident brokers (only tor nonresident agents). 
so that reference to tbem bas been deleted. Surplus lines brokers are licensed separately, so that 
reference to them bas been added. No attempt bas been made to make this a comprehensive list since 
the catchall .. or other person'' is used and person is defined very broadly in § 38.2-100. 

§ 38.2·903. Existing form of policy. contract, certificate. application, rider or endorsement.- If any form
does not comply with the provisions of this title but · did comply with the proVisio.as of any regulation or 
statute repealed by chapter [ J of tbe Acts of 1986, it may continue to be used tor a period ot twelve 
months following July 1. 1986, unless · the Commission prescribes otherwise pursuant to authority collfen-ed 
by law. 

Dratting Note: Insurers will be given twelve months to use up their iaveatozy of old forms before 
they will be required to begin using new forms that comply with this aew title. 

§ 38.2·904. Existing rates • Eve.ry rate filed and presenUy in effect is continued and made effective
until aew rates are tiled and become effective in accordance with the provisions of this title. 

Drafting Note: The specific JaDguage dealing with ntes subject to Chapter 6.2 was added wben that 
chapter was added and is uaneces.-;:aiy for 'this transition. 

Drafting Note: Existing § 38.1-43.6 was deleted at the recommendation of the Code Commission. 
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Title 38.2 

CHAPTER 10. 

Organization, Admission and Licensing of Insurers. 

1. The requirement in existing §§38.1-72 and 38.1-74 that the §38.1-108 deposit be 
made before a charter is granted has been deleted. Section 38.1-108 (proposed
§ 38.2-1045) itself will still require the deposit before a license is issued.

2. In proposed § 38.2-1002 the requirement that the name of a domestic mutual
insurer contain the word "mutual" is being deleted. Also, the requirement that
the name not be confusingly similar to the name of any other company doing
business in Virginia is being deleted because Title 13.l contains similar provisions
that apply to domestic mutual insw-ers.

3. A provision has been added to proposed §38.2-1005 allowing a mutual insurer to
convert to a stock insurer without having the minim um capital and surplus at
conversion time if the Commission finds the insurer will be able to have it within
a reasonable time.

4. Existing Article 7 of Chapter 9 providing for conversion of a stock life insurer to
a mutual life insurer has been moved to proposed Chapter 10 as Article 2.

5. Existing Chapter 30, redome.stication of insw-ers, has been moved to this Chapter
to the new Article 4.

6., Existing §38.1-84 requiring foreign and alien companies to file copies of their
charters is being deleted because §§13.1-107 and 13.1-270 already ·require this.
The filing of mutual company bylaws will be required administratively.

7. A new provision allowing an insurer's license to be renewed on a restricted basis
is contained in proposed §38.2-1025, a revision of existing §38.1-98. This
continues the insurer as a member of the guaranty association.

8. Existing §§38.1-88 through 38.1-95.1 dealing with requirements for licensing of
insurers have been reorganized into the following new sections:

§38.2-1028 - Stock requirements
§38.2-1029 - Mutual requirements
§38.2-1030 - Nonassessable mutual requirements
§38.2-1031 - Alien requirements
§38.2-1032 - Domestic requirements
§38.2-1033 - Foreign requirements
Existing §38.1-90 - Deleted, as provisions moved to §38.2-1035
Existing §38.1-91 - Deleted, as provisions moved to §38.2-1032
§38.2-1034 - How domestic mutual instn'ers may acquire initial surplus
Existing §38.1-92.1 - Deleted, as provisions moved to §38.2-1034
§38.2-1035 - Maintain surplus or capital and surplus
Existing §38.1-94 - Deleted, as provisions moved to §38.2-1029
Existing §38.1-95 - Deleted, as provisions moved to §38.2-1031
Existing §38.1-95.1 - Deleted, as provisions moved to §38.2-1030

9. The definition of "trusteed stn"plus" in existing §38.1-95 (proposed §38.2-1031)
has been revised and made more detailed.
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10. The surplus lines exception to the prohibition against unlfoensed companies in
paragraph 1 of subsection D of §38.2-1039 has been revised so that what
constitutes acceptable surplus lines insurance is left to the Surplus Lines Law
(proposed Chapter 48).

11. The time in proposed §38.2-1043 for publishing a notice of the suspension or
revocation of an insurer's license has been shortened from sixty days after final
judgment to thirty days (if no appeal is taken) to be consistent with the thirty
day period for appealing a decision of the Commission.

12. The standard in proposed §38.2-1045 for when the Commission may require an
additional deposit from an insurer has been revised and made more detailed
(similar to one of the requirements  in proposed §38.2-1024 for obtaining a
license) ..

13. Proposed § 38.2-1047 (How deposits applied to payment of claims; deficit to be
made good) has been amended to make it clear that it only applies where no
delinquency proceeding has been instituted ..

14. The last sentence of existing§ 38.1-112 (proposed§ 38.2-1048) has been deleted
to avoid any possible interpretation that an out-of-state court has jurisdiction
over the §38.2-1045 deposit. The deleted sentence has been replaced with a new
subsection B that coordinates the release of the deposit with Chapter 3
(Rehabilitation and Liquidation of Companies) when there is a delinquency
proceeding.

The proposed subsection B also replaces the last three sentences of existing
§ 38.1-110 (proposed § 38 .. 2-1046), which currently provide for a class action to
obtain release of the deposit, so there will be one procedure for releasing the
deposit when there is a delinquency proceeding. This new procedure will require
the appointment of a receiver in Virginia wider §38.2-1521 to obtain the release
of the deposit where a foreign or alien insurer is the subject of a delinquency
proceeding in another state or country. Under this new procedure the priority in
proposed §38.2-1046 for distribution of the deposit w ill be controlling over the
priority in proposed Chapter 15, so that wages and certain other liabilities given
priority in Chapter 15 will not come ahead of policyholders' claims on the
deposit.

15. The alternate instn"er deposit provided for in proposed §38.2-1049 has been
increased from $200,000 to $500,000 in recognition of inflation and the rnulti
state purpose of this deposit, and general creditors have been added to
policyholders as persons protected by this deposit.

16. The creditors protected by the voluntary deposit in proposed §38.2-1050 have 
been restricted to general creditors. 
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CHAPTER 10. 

ORGANIZATION, ADMISSION AND UCENSING OF INSURERS. 

Article 1. 

Organiza.tion of Domestic Insurers. 

§ 38.2-1000. Incorporation of domestic stock insurers.-Domestic stock insurers shall be incorporated
under the provisions of Article 2 (§ 13.1-618 et seq.) of Chapter 9 of Title 13.l. Except as otherwise 
provided in this title, domestic stock insurers shall be subject to all the general restrictioIJS and shall have 
all the general powers imposed and conferred by Jaw. 

Drafting Note: Existing § 38.1-72 is beiD.g deleted since proposed § 38.2-1045 requires a deposit to 
be made prior to the issuance of a license to transact the business of insurance or suretyship. 

Drafting Note: Article 2 is being merged in to Article 1, so that the organu.ation of stock and

mutual insurers is treated in the same article. 

§ 38.2-1001. Incorporation of domestic mutual insurers.-Domestic mutual insurers shall be incorporated
under the provisions of Article 3 (§ 13.1-818 et seq.) of Chapter IO of Title 13.1. Except as otherwise 
provided in this title, domestic mutual insurers sba.ll be subject to all the general restrictions and shall 
have all the general powers imposed and conferred by Jaw. 

Dratting Note: The last sentence is being deleted since proposed § 38.2-1045 requires a deposit to 
be made prior to the issuance of a license to transact the business of iasurance or suretysbip. 

§ 38.2-1002. Additional requirements of artides of incorporation; name.-Tbe articles of incorporation for
a domestic mutual iDSUrer shall be signed by at least twenty natural persons, a majority of whom are legal 
residents of this Commonwealth. The articles shall, in addition to complymg With the requirements of 
Article 3 (§ 13.1..SlB, et seq.) of Chapter 10 of Title 13.l, set forth the classes of insurance the iasurer 
proposes to write. 

Drafting Note: The deleted provision at the end of the section is unnecessary because Title 13.1 
already bas a similar provision. The requirement for "mutual" to be included in the title of a mutual 
insurer is being deleted. 

§ 38.2-1003. When corporate status attained; bylaws tiled with Commission.- A domestic mutual insurer
sllsll have legal e%istence as soon as the charter has been recorded With the Commission, after which the 
board of directors named in the charter may adopt bylaws and accept applications tor msurance. However, 
no insurance shall be put in force until the insurer bas been licensed to t:raJJsact the business of insurance 
as proVided by this chapter. Tbe bylaws and any amendments shall be filed with the Commission within 
thirty days alter adoption. 

§ 38.2-1004. Voting.-.Each member of a domestic mutual insurer shall have one vote, or a number of 
votes based upon the iIJSurance in force, the number of policies held, or the amount of premiums paid, as 
proVided in tile bylaws of the iIJSurer. 

§ 38.2-1005. Certain mutual companies and societies not to become stock companies without approval of 
State Corporation Commission.-No mutual insurance company, cooperative aonpront lite benefit company, 
mutual assessment life, accident and sickness company, burial society, or fraternal benefit society shall be 
converted into a stock corporation ualess such conversion and the plan for conversion are approved by the 
Commission. The insurer sb.a.11 comply with § 38.2-1028 before approval tor conversion is granted by the 
Commission unless the Commission finds that the insurer will have the required capital a.ad surplus within 
a reasonable time after conversion. 

Drafting Note: The provision added at the end of proposed § 38.2-1005 allows conve.rsion to a stock 
iIJSurer without the minimum capital and surplus if the Camm.i$ion finds that the insurer WiU have the 
minimum within a reasonable time. Tile reference to § 38.1-90 in existing § 38.1-79 has been deleted, 
as that section deals With maintaining the required capital and surplus. Tbat secti.on (now merged into 
proposed§ 38.2·1035) would apply once the insurer became a stock insurer. 

Article 2. 

Conversion of Domestic Stock Insurer to Mutual Insurer. 
Dratting Note: This article, previously Chapter 9, Article 7. has been moved for organization 

purposes and has been revised to make applicable to all i.DSure.rs. 

§ 38.2-1006. Conversion of a domestic stock insurer to a mutual iIJSurer. - A. Any domestic stock life
insurer may become a mutual life insurer, and to that end may carry out a plan for the acquisition of 
shares of its capital stock by purchase, gift or bequest. if the plan: 

1. Has been adopted by a vote of a majority of· the directors of the insurer;

2. Has been approved by a vote of the holders of at least two thirds of the stock outstanding at a
meeting called tor that purpose; 
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3. Has been submitted to and approved by the Commission; and

4. Has been approved by a majority vote of the policyholders voting at a meeting called for that
purpose. Only those policyholders whose insurance is then in force and has been in force for at least one 
year before the meeting shall be entiUed to vote. 

B. For the purpose of this article, •policyholder" shall iaclude the employer, or the president, secretary
or other executive officer of a.ny corporation or association, to which a master group policy has been 
issued, but shall .exclude the holders of certificates or policies issued under or in connection with a master 
group policy. 

Dratting Note: This section is the former § 38.1-489. The provision of former § 38.1-493 is being 
moved to the beginning of this section. Tbe definition of policyholder has been shifted to a new 
subsection B. 

§ 38.2·1007. Notice to policyholders of meeting to approve conversion.-At least thirty days before the
meeting of policyholders required by § 38.2·1006, the insurer shall mail notice of the meeting to each 
policyholder at the last Jcnowa address or shall deliver the notice in person to the policyholder. 

§ 38.2-1008. Conduct of and voting at meeting.-Tbe meeting required by § 38.2-1006 sba.11 be conducted
in the manner proVided in the plan, subject to tbe following requirements: 

1. Policyholders may vote in person. by proxy, or by mail, but all votes sball be cast by ballot; aad

2. A representative of the Commission sba.1J supervise the procedure of the meeting and shall appoint
an adequate number of inspectors to oversee the voting at the meeting. The inspector£ acting under any 
rules and regulations prescribed by the Commission, shall have power to determil!e all questions concerning 
the verification and validity of the ballots, the qualifications of the votezs. and the canV3SS' of the vote. Tbe 
inspectors shall certify the results of the voting to the representative of the Commission and to the insurer. 

All necessa.ry expeases incurred by the Commission or its representative in coanection with the meeting 
shall be paid by the insurer. 

§ 38.2·1009. Payment tor shares pursuant to conversion plan.-Every payment tor the acquisition of any
sbares of the capital stock of the insurer. the purchase price of which is not fixed by the plan, shall be 
subject to the approval of the Commission. Neither the plan, aor any payment under the plall. aor any 
payment not fixed by the plan, shall be approved by the Coznmi.mon if the maJciDg of tile payment reduces 
the surplus to policyholders to an amount less than tbat required at that time for the Iiceasure of domestic 
mutual insurers. 

Dratting Note: The standard that assets at least equal liabilities (with reqUired surplus counted a,:; a 
liability) has been reworded to an equivalent one that requires the milJimum surplus to policyholders. 

Drafting Note: Existing § 38.1-493 is being merged into proposed § 38.2-1006 (existing § 38.1-489). 

§ 38.2·1010. How acquired shares held.- Until all shares are acquired, the acquired shares shall be
held in trust for the policyholders of the insurer as provided in this article and shall be assigned and 
transferred on the books of the insurer to not less tJJa.o tbree nor more th.an five trustees and shall be held 
by them in trust. Sbares transferred to the trustees shall be voted by them at all corporate meetings at 
which stockholders have the right to vote until all of the capital stock of the itJSUrer is acquired. The 
trustees sbal1 be appointed and vacancies in the office of trustee shall be filled as provided i11 the plan 
adopted under § 38.2·1006. The trustees shall tile with the insurer and with the Commission a verified 
acceptance of their appointment and a declaration that they will faithfully discharge their duties as such 
trustees.· 

Dratting Note: The provision on retirement of stock and the insurer becoming a mutual insurer is 
deleted as this is covered by proposed § 38.2-1016 (existing § 38.1-495.5). 

§ 38.2-1011. Disposition of dividends alter payments provided in coavemon plan.-After the payment of
stoclclJolder dividends as proVided in tbe plan adopted under § 38.2-1006. and alter paying the necessazy 
expenses of executing the trust all diVideads and other sums received by the trustees on the shares of 
acquired stock, shall be immediately repaid to the insurer for the benefit of those who are or may become 
policyholders of the insurer and entiUed to participate in the profits of the iJJSurer. These payments shall 
be added to and become a part of the earned surplus of the insurer. 

§ 38.2-1012. Jurisdiction to compel completion of mutualizatioa.-Whenever (i) a plan of mutualization
approved in accordance with the laws of this Commonwealth bas been in effect for more than five years, 
and (ii) the insurer has acquired in the name of i'ts trustees under the plan at least llinety percent of its 
outstanding stock. and (iii) the plan itself contaills ao provision for the compulsory completion of 
mutualization inconsistent with the terms of this article, circuit courts shall have jurisdiction to compel 
completion of the mutualization of the insurer upon the petition of either the insurer or any stoclcbolder of 
the insurer. 

Drafting Note: Reference to courts of equity has been dropped in favor of circuit courts to parallel 
Virsinia 's Court System. 

§ 38.2�1013. Venue of proceedings.- The petition may be filed in the circuit court of record with
general equity jurisdiction in the county or city in which the principal office of the insurer is located. 

§ 38.2·1014. Parties and process.- Necessary parties to the proceeding shall be (i) the iasurer, (ii) the
registered holders of all its stock still outstanding in the hands of the public, and (iii). its policyholders as a
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class. Process may be served on the policyholders as a class by publication but any policyholder may, on 
motion, be admitted as an individual party. The court shall appoint an attorney to represent all other 
policyholders. 

§ 38.2·1015. Determining value of stock outstanding; dismissal of petition or entry of decree requiring
payment for and transfer of stock.-Tbe court shall determine the per sbare fajr casJJ value as of tbe date 
of the liUng of tbe petition of the stock remaining in the hands of the public. If the court finds that on 
that basis, completion of mutuali.zation may not be effected without jeopardizing the solvency of the insurer 
or the security of its policy.lJolders, the petition shall be dismissed. 0th� the court shall enter an 
appropriate decree to require (i) tb.e payment into court by tbe insurer of the aggregate amount due tbe 
remaining stockholders, with any interest and costs, whieh may include attorneys' fees that the court may 
require, and (ii) the transfer and delivery to the insurer of aJJ stoclc certificates still outstanding in tbe 
hands of tbe public. Upon payment by the insurer, the trustees under the plan of mutualization shall be 
considered. tor all purposes of tbe plan of mutualization, to have acquired all of its outstanding stock. The 
holders of tbe stoclc shall possess 110 further right with respect to the stock, except to receive its fair cash 
value as determined by the court. The court shall retain jurisdiction over the distribution of the funds. 

§ 38.2-1016. Amendment of Charter and bylaws; change of name; retirement and cancellation of stock;
when mutualuation ellective; assets a.ad liabilities; officers and directors; general restrictiollS and powers.
A Upon acquisition by the trustees of all of the capital stock of the insurer pursuant to the provisions of 
this article, the charter of tb.e insurer shall be amended to reflect its mutualization. The charter may be 
amended in any other respect considered necessary by the board of directors and trustees of the insurer in 
accordance witb the provisions of this article and Article 11 (§ 13.1-705 et seq.) of Chapter 9 of Title 13.1. 
Upon the amendment of tb.e charter of tile illsurer, the board of directors aamed in the amendment shall 
adopt any cbaDges in the bylaws considered necessary, and the bylaws and any amendments to them shall 
be filed with the Commission Within thirty days after adoption. 

B. As soon as the cb.arter of the insurer has been amended as provided in this section, the capital
stock of the insurer held by tile trustees shall be assigned to the insurer and shall be retired and 
cancelled. Certification of that action by the proper officers of the insurer shall be made to the 
Commmion. and tbe trustees acting under the plan sluJll be discharged. The insurer shall then immediately 
become a mutual insurer owaing all the assets of tbe converted stock insurer and subject to all its 
liabilities. 

C. The officers and directors of the insurer named in the amended charter shall continue as the
otlicers and directors of the mutual insurer until 'their successors are duly elected in accordance with the 
provisions of tlJe amended cb.arter and the bylaws adopted under it. 

D. The converted mutual insurer, except as otherwise provided in this title, shall be subject to all the
general restrictions aad have all the general powers imposed and co:aferred upon noastock corporations by 
law. 

Article 3. 

Mergers. 

§ 38.2·1017. Applicability of Title 13.l.- Except as otherwise provided ill this title, Article 12 (§ 13.1-716
et seq.) ot Chapter 9 of Title 13.1 shall apply to mergers involvmg a domestic stock insurer and Article 1 I 
(§ 13.1-894 et seq.) of Cbapter 10 of Title 13.l shall apply to mergers involving a domestic mutual insurer.

Dratting Note: Changes ill § 13.1-716 made in 1985 delete reference to consolidation.

§ 38.2·1018. PJan of merger to be approved by Commission.-Belore any joint agreement for the merger
ot domestic insurers is submitted to the stockholders or members, it sbal1 rust be submitted to and 
approved by the Commission. The Commission shall not approve the agreement unless, after a lleariag, it 
nads that the plan of merger is fair, equitable, consistent with law, and that no reasonable objection to the 
plan erists. If tbe Commission tails to approve the plan it shall state the reasons in its order. 

Dratting Nate: Changes in § 13.1-716 made in 1985 delete reference to consolidation. 

Article 4. 

Redomestication of Insurers. 
General Dratting Note: 1. This article was previously Chapter 30. 

2. Proposed § 38.2-1021 (existing § 38.1·951) bas been modified to provide the Commission the
option to refuse to continue the license of a redomesticated company if the nature and operation of the 
insurer changes or its financial condition deteriorates. 

§ 38.2·1019. Change of status from foreign to domestic insurer.-A Any foreign insurer licensed to
traasact tbe busine$ of insurance in tbis Commonwealth may become a domestic insurer upon W 
complying with the requirements tor lonnatioa of a domestic insurer under Article 1 ( § 38.2-1000 et seq.) 
of this chapter at 'the date of redomestication, and (ii) promptly filing any necessa.ry amendments to its 
articles of incorporation, charters, bylaws and other corporate documents. When those requirements have 
been met the Commission may issue a license dated as of the date of redomestication in accordance with 
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the provisions of Article 5 ( § 38.2-1024 et seq.) of this chapter to permit the company to transact the 
business of insurance in the Commonwealth as a domestic insurer. The license shall state the date and 
domicile of the original incorporation of the insurer, and shall indicate its redomestication into this 
Commonwealth under the provisions of this chapter. 

Dratting Note: The reference in existing subsection A to Article 2 of Chapter 2 (which is now this 
chapter) has been deleted because that article is being merged into proposed Article 1 of this chapter, 
which is also referred to in subsection A. 

B. An insurer that changes its status from foreign to domestic in accordance With subsection A of this
section has all the rights, titles and interests in the assets of the original corporation, as well as all of its 
liabilities and obligations. 

§ 38.2-1020. Transfer of domicile from Vi�inia to another state.-Any domestic insurer, upon the
approval of the Commission, may transfer its domicile from this Commonwealth to any other state in which 
it is licensed to transact the business of insurance. The Commission may approve the proposed transfer of 
domicile if it determines tha t the transfer is in the best interests of the insurer's policyholders and this 
Commonwealth. If the Commission does not approve the traDSfer, it shall give the insurer written notice of 
the refusal and the reasons tor it within thirty days after the date the request tor transfer was made. If 
the request tor transfer is granted and the insurer is otherwise qualified, it may transact the business of 
insurance in this Commonwealth as a foreign insurer Without interruptton in licensing. 

§ 38.2-1021. Change of domicile of foreign insurer to another foreign state -Any foreign insurer
licensed to transact the business of insurance in this Commonwealth, upon proper notice to the Commission, 
may change its domicile to another foreign state without interruption in licensing and without reapplying as 
a foreign insurer if: 

1. For a foreign stock insurer, tbe change in domicile does not result in a reductio12 in its capital and
surplus to policyholders below the capital and surplus requirements for licensure specified in § 38.2-1028; 

2. For a foreign mutual insurer, the change in domicile does not result in a reductton in its surplus
below the surplus requirements for licensure specified in § 38.2-1029; 

3. There is no substantial change in the lines of insurance to be written by the insurer;

4. There is no substantial change in the nature of the insurer or its method of operations and there is
no deterioration in its financial condition; and 

5. The change in domicile has been approved by the supervising regulatory officials of both the former
and new state of domicile. 

Drafting Note: I) The change in domicile resulting from merger, consolidation or otherwise is deleted, 
as this could result in the unanticipated licensing of a new company. 

2) Item 4 is included to give the Commisgon 'the opportunity to require a new application tor
license. 

§ 38.2-1022. Commission to be notified of proposed transfer of domicile.-Eacb insurer licensed to
transa.ct the business of insurance in this Commonwealth that transfers its domicile to any other state shall 
notify the Commission of the proposed transfer and shall tile promptly with it any necessary amendments 
to articles of incorporation, charters, bylaws, and other corporate documents. 

§ 38.2-1023. Effect of transfer of domicile on certificate of authority, agents' appointments and licenses,
etc.-Wben any insurer licensed to transact the business of insurance in this Commonwe&th transfers its 
domicile to this or any other state, its certificate of authority, agents' appoia'tlnents and JiceDSes, policy 
forms. rates, authorizations, and other filings and approvals that existed at the time of the transfer shall 
remain in eltect alter the transfer of domicile occurs. 

Drafting Note: Section 38.1-954 is being deleted since a title-wide regulations section is being added 
in proposed Chapter 2. 

Drafting Note: Existing § 38.1-83 has been reVised, and moved to Article 5 as proposed § 38.2-1027. 
With the deletion of existing § 38.1-84, Article 4 has been eliminated. 

Drafting Note: This section is being deleted because §§ 13.1-759 and 13.1-921 cover these 
requirements. The filing of mutual insurer bylaws will be required administratively. 

Article 5. 

Licensing of Insurers. 

§ 38.2-1024. License required to transact the business of insurance; application tee requirements for 
license.-A. No insurer unless authorized pursuant to Chapter 48 of this tiUe shall transact the business of 
insurance in this Commonwealth until it has obtained a license from the Commission. For a foreign or 
alien insurer, this license shall be _in _addjtfon_ to-th� ��rtificate of authority required by § 38-2-10.27_ Each 
application for a license to transact the business of insurance in this Commonwealth shall be accompanied 
by a nonrefundable license application fee of $500. The tee shall be collected by the Commission and paid 
directly into the state treasury and credited to the Bureau of Insurance's maintenance fund. The license 
shall be signed by a member or other duly authorized agent of the Commission and shall expire on the 
next June 30 after the date on which it becomes effective, subject to renewal pursuant to § 38.2-1025. 
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B. The Commission shall not grant a license to do the business of insurance in this Commonwealth to
any insurer until it is satisfied that, from the evidence it requires under uniform procedures suitable to and 
applied equally to all classes of insurers, the insurer. 

l. Has paid all fees, taxes, and charges required by law;

2. Has made any deposit required by this title;

3. Has the minimum capital and surplus if a stock insurer, the minimum surplus if a mutual or a
reciprocal insurer. and the minimum trusteed surplus if an alien insurer, prescribed in this title for 
insurers transacting the same class of insurance; 

4. Has fiJed a financial statement or statements and any reports, certificates or other documents the
Commission considers necessa.ry to secure a tu// and accurate knowledge of its affairs and financial 
condition; 

5. Is solvent and its financial condition, method of operation. and manner of doing business are such as
to satisfy the Commission that it can meet its obligations to all policyholders; and 

6. Has otherwise complied with all the requirements of law.
Dratting Note: Subsection B above is essentially existing § 38.1--86, which will be deleted.
Drafting Note: § 38.1-85.J is an outdated grandfather provision that is no longer needed. 
Drafting Note: See drafting note for proposed § 38.2-1024. 

§ 38.2-1025. Annual renewal of license.-Eacb insurer licensed to transact the business of insurance in 
this Commonwealth shall obtain an annual renewal of its license from the Commission. The Commission 
may refuse to renew the license of any insurer or may renew the license, subject to any restrictions 
considered appropriate by the Commission, if it finds an impairment of required capital and surplus or if it 
finds that tbe insurer has not satisfied all the conditions set forth in subsection B of § 38.2-1024. The 
Commission shall not fail to renew the license of any insurer to transact the business of insurance without 
giving tbe insurer ten days' notice and giving it an opportunity to be heard. The hearing may be informal, 
and the required notice may be waived by the Commission and the insurer. 

Drafting Note: Proposed § 38.2-1025 is a revision of existing § 38.1-98 that adds a provision for 
renewing a license on a restricted basis. The new provision for a restricted license will allow the 
Commission to renew the license of an insurer in financial difficulty while restricting it to not writing 
new business. This continues the insurer as a member of the guaranty association. which refusing to 
renew tbe license would not do, and thereby continues the protection of the guaranty association for 
the insurer's policyholders. 

§ 38.2-1026. Retaliatory provisions as to taxes, fees. deposits and other requirements.-

When a domestic insurer or its agents are subject to regulatory costs in another state that are greater 
than those imposed in this Commonwealth upon insurers domiciled in that state or their agents, then the 
regulatory costs imposed by this Commonwealth on those foreign insurers or their agen'tS shall be increased 
to equal the regulatory costs imposed by the other state on the domestic insurer or its agen'tS. For the 
purpose of this section, regulatory cost indudes (i) any deposits of securities. (ii) payment of taxes, fines, 
penalties or lees exacted for the privilege of doing business or (iii) any restitutions, obligations or 
conditions necessary tor doing business. 

For the purposes of this section an alien insurance company shall be considered domiciled in the state 
wherein it bas the largest amount of its assets held in trust and on deposit for the benefit of i'tS 
policyholders, or of its policyholders and creditors in the United States. An insurance company incorporated 
in Canada shall be considered domiciled in Canada. 

Drafting Note: This section is rewritten to improve readability. 

§ 38.2·1027. Admission of foreign and alien insurers.- Before transacting any insurance business in t�is
Commonwealth, each foreign or alien insurer shall obtain a certificate of authority and shall comply with 
the applicable provisions of Article 17 (§ 13.1-757 et seq.) of Chapter 9 of TiUe 13.1 in the case of a stock 
insurer and of Article 14 (§ 13.1-919 et seq.) of Chapter IO of Title 13.1 in the case of a mutual insurer. 
The certificate shall be in addition to the license to transact the business of insurance required by § 
38.2-1024. 

§ 38.2·1028. Additional licensing requirements for stock insurers.-No stock insurer shall be licensed to 
transact the business of insurance in this Commonwealth unless it has fully paid in capital stock of at least 
one million dollars and surplus of at least one million dollars. 

Drafting Note: The provision deleted at the end of § 38.2-1028 is in proposed §38.2-1032 and now 
applies to both stock and mutual domestic insurers. Existing §§ 38.1--88 through 38.1-94 have been 
reorganized into the following new sections: 
§ 38.2-1028 has been expanded from applying only to domestic stock companies to applying to all stock
companies.
§ 38.2-1029 expands existing § 38.1-94 from applying only to foreign mutual companies to applying to all
mutual compiwfr::s.
§ 38.2-1030 is existing § 38.1-95.1 with editorial changes.
§ 38.2-1031 is existing § 38.1-95 with a more detailed definition of trusteed surplus.
§ 38.2-1032 expands existing § 38.1-91 from applying only to domestic mutual companies to applying to
all domestic companies.
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§ 38.2-1033 has been expanded from applying only to foreign stock companies to applyi12g to all foreign
companies.
§ 38.2-1034 on how domestic mutual insurers may acquire initial surplus, bas bad existing § 38.1-92.l
(on how they may voluntarily increase their surplus) merged into it
§ 38.2-1035 bas been expanded from applying only to domestic mutual insurers to applying to all
domestic .iJJsurers.
All portions of former §§ 38.1·90, 38.1·91, 38.1·94, 38.1-95 and 38.1·95.1 have been deleted because of the
reorpaizatjoa. Their provisions are now in §§ 38.2·1035, 38.2-1032. 38.2-1029, 38.2-1031, and 38.2-1030
respectively.

§ 38.2·1029. Additional licensing requirements for mutual insurers.-No mutual insurer slJall be licensed
to transact the busiJJess of i.osurance in this commonwealth unless it bas a surplus of at least 1800,000. 

Dratting Note: The provision deleted at the end of § 38.2-1029 has been moved to proposed § 
38.2·1033, wbicb applies to both foreign stock and mutual companies. 

§ 38.2-1030. Surplus requirements for issuing policies without contingent Uability.-No domestic or foreign
mutual insurer sball issue policies without contingent liability unless, at the time of issue, the insurer bas at 
least two mJlllon dollars ot surplus In the case of an alien illsurer, poljeies without contingent liability shall 
not be issued unless, at the time of issue, the msured has at least two million dollars ol trusteed surplus. 

However, any mutual insurer that 011 September 30, 1986 was authorized to issue and was enpged in 
Jssuia, policies witbout contingent liability may continue to do so by maintaining at all times the minimum 
surplus ii a domestic or foreign insurer, and the mill.imum trusteed surplus ii an alien insurer. required at 
the time of authorization. 

Dra/tJJJg Note: In the title ol existing § 38.1-95.1 (proposed § 38.2-1030) "'noaamessable policies" JJas 
been cluulged to "policies Without conttageat liability" tD agree with the body of tlJ.e sectioIL. All 
chalJges to this section are inteaded to be editonal ones with no clUuJge in substance. 

§ 38.2-1031. Additional requirements, alien i.nsuren.-A. No alien iDSUrer sball be Ucensed to transact
the business at insurance ia this COmmOIJwealtb unless it (i) bas a .. trusteed surplus," as defilJed m

subsection B of this section. of at least two million dollars, aad (ii) bas tiJed with tbe Commission a

certificate tram tbe supervising insurallce ollicial al the state of ent,y certi/yiDg that it is authorized to 
wrlte tlle classes of iasurance it proposes to write iD tllis Commoawealtb or it bas filed with tbe 
Commlsmon a certificate of the supervisiag insurance ollicial of its domiciliary country that it is authoriZed 
there to transact the kind at iasuraace business it proposes to transact ill tbis Commonwealth. 

DraltlDg Note: 1985 Legislation was passed that allows· an a.lien iasurer to eater tbe Ua.ited States 
directly through ViJliais rather than gaining a licease ill another state prior to JicensiDg in Virginia. 

B. "Trusteed surplus" of an alien insurer means the exas of tbe aggregate value of the assets set
forth in subsection C of this section over the aggregate net amount of all of its liabilities ill the United 
States. 

C. 1. General state deposits are an of the alien insurer's assets within the United States on deposit with 
officers of any state for the benefit and security of all of its policyholders and creditors in the United 
States. 

2. Special state deposits are all of tbe alien insurer's assets in the United States, other than general
state deposi� wlJiclJ are on deposit with officers of any state tor the benefit and security ot its 
pollcybolders aJJd creditors in the state of deposit, or tor tbe benefit and security of certaill classes of its 
pollcybolders and creditors either in the state of deposit or in the United States. The value of special state 
deposits shall in no event exceed the value of tbe liability secured by tbe special state deposits. 

3. Trusteed assets are all of its assets in the United States. other than general state deposits and
special state deposits» held by any trustee tor the benefit and security of all of its policyholders and 
creditors in the United States. 

4. Interest receivable includes any interest collectable by the state or trustee that is receivable, due 
and accrued on the general state deposits. the special state deposits, and the trusteed assets of the alien 
insurer. 

D. An alien insurer's liabilities in the United States are all of the reserves and other liabilities incurred
by the alien insurer in the United States, from which may be deducted: 

l. An amount equal to the reinsurance credits allowed by § 38�2-1316;

2. From the amount of such liabilities for unearned premiums, the unearned portion of premiums
receivable by an alien insurer tram its agents or policyholders under policies issued by it in the United 
States and not more than ninety days past due on the date of such statement; 

3. Tbose liabilities in the United St.ates pertaiaiag to any asset in the Uai.ted St.ates of the alien iasurer
other than the assets described in subsection c of this section. This deduction shall be a11awec1 only to me 
extent considered appropriate by the Commission and shall in no case exceed that portion of the value of 
the asset that is applicable to the liability pertaining to the asset; and 

4. The amount of the unpaid principal and interest of any loan made by the alien insurer to the 
bolder of, and solely on the security of, any Ufe insurance policy or annuity contract issued or SS$U1Ded by 
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it on tbe life of or to any person in the United States. This amouat shall in no case exceed tbe amount of 
the reserve it is required to maintain on the policy or annuity contract 

Dratting Note: The definition of trusteed surplus bas beea reVised and made more detailed. 

§ 38.2·1032. Additional licensing requirements for domestic illsurers .-No domestic insurer shall be
licensed to transact the business of insurance in this Commonwealth until it has fumis/Jed tbe Commission 
with a statement under the seal of the insurer, verified by the president or treasurer or two of its 
directors, shot41ag (i) the amount of surplus, (ii) the amount of capital stock fully paid in, (lii) the amount 
of actual cash in its treasury, (iv) the amount invested with a list of the investmeats and their cash value. 
and (v) any other information the Commission requires. In its discretion the COmmission may make or 
direct to be made an examination of the insurer to ascertain if it is entitled to the license. 

Dratting Note: The change in the examination language is tor collSistency with proposed § 
38.2-1317. 

Dratting Note: The exemption for mutual assessment fire insurance companies is beiDg moved to 
proposed § 38.2-2506. 

§ 38.2-l 033. Additional licensing requirements for foreign msurers.-No foreign insurer sbaH be licensed
to transact the business of insurance in this Commonwealth until it bas filed with the Commission a

certificate from the supervising iDSurance official of the state in which it is incorporated certifying that it 
is authorized to write the classes of insurance it proposes to write in this Commonwealth. 

Dratting Note: The deleted provision in proposed § 38.2-1033 dealiag with capital stock of 
$1.000.000 is in proposed § 38.2-1028, which will now apply to both foreign and domestic stock insurers. 

Dratting Note: Existing § 38.1-90 is being merged into proposed § 38.2-1035. 

§ 38.2-1034. How domestic mutual insurers may acquire initial surplus.-Any domestic mutual insurer or 
mutual assessment property and casualty insurer may, without pledging any of its assets. provide a guaranty 
fund sutlicient to defray the expenses of its organuation and its iJJ.itial minimum surplus required to obtain 
a license to do the business of insurance. Tile tuad may be increased with the prior approval of the 
Commission by receiViag advances or by borrowing funds upon an agreement tbat the funds, including 
interest at a rate not erceeding the one year Treasuzy bill interest rate plus three percentage points at the 
time tbe loan is made or renewed, shall be repaid only ii the iamrer has sufficient earned surplus. The 
agreement shall provide that the insurer may repay the advuces or loans or any part of them whenever it 
is able to do so in accordance with the requirements of this artide. No commission or brokerage shall be 
paid in acquiring tbe funds, and no repayment of the funds, either in whole or in part. shall be made 
Without the approval of the Commission. Any funds adva11ced ar borrowed under this proVision shall not 
to.rm a part of the legal liabilities of the .insurer. However, all statements published or filed by the .insurer 
shall show the amount of the funds remaining unpaid. 

Drafting Note: The fixed ten percent rate bas been changed to a noating rate. This change will 
allow a mutual company to more easily supplement its surplus capital. County mutuals have been 
included in this section. 

Dratting Note: Existing§ 38.1·92.l bas been merged into proposed § 38.2-1034. 

§ 38.2-1035. Domestic insurers to maintain minimum capital and surplus; proceedings by Commission if
impairment found.-A. Each domestic insurer shall main'tain at all times the minimum surplus if a mutual 
insurer, and the minimum capital and surplus if a stock insurer, required by §§ 38.2-1028, 38.2-1029 or 
38.2-1030. It the Commission finds that (i) the minimum capital and SUJJ}lus of a domestic stock insUrer is 
impaired or (ii) the minimum surplus of a domestic mutual iDSurer is impaired, the Commission shall issue 
an order requiring tbe insurer to eliminate the impairment within a period not exceeding ninety days. Tbe 
Commission may by order served upon the insurer prohibit the insurer from issuing any new policies while 
tbe impairment exists. 

B. Any domestic mutual insurer may make an assessment upon its assessable members for an amount
that will proVide funds to cover all or any part of the impairment However, no member shall be liable for 
an assessment exceeding the limit specified in his policy, and no assessment shall be made upon any 
member under a aonassessable policy. The assessment shall be made upon each assessable member in 
proportion to the liability as expressed in the policy. With the prior approval of the Com�ion, the 
deficiency may be made up from advances or borrowed funds and subject to the restrictions provided in § 
38.2-1034 for obtaining guaranty funds. 

C. It at the expiration of the designated period the insurer has not satisfied the Commis,gon that the
impairment bas been eliminated, an order for the rehabilitation or liquidation ot the insurer may be 
entered as proVided in Chapter 15 of th.is title. 

§ 38.2·1036. Impairment of capital and surplus of foreign and alien company ground for suspension or 
revocation of license.-Each foreign and each alien insurer shall maintain at all times the minimum surplus, 
capital and surplus, or trusteed surplus required by §§ 38.2-1028, 38.2·1029, 38.2-1030 or 38.2·1031. If the 
Commission finds an impairment of (i) the required minimum capital and surplus of any foreign stock 
insurer, (ii) the required minimum surplus of any foreign mutual insurer, or (iii) tbe required minimum 
trusteed surplus of any alien insurer, the Commission may order tb.e insurer to eliminate the impairment 
and restore the minimum r__apital and �urplu� minimum �rplu.c.; or minimum triJ§eed sul'J)lus. to the 
amount required by Jaw. The Commmion may, by order served upon tbe il1surer, prohibit the iDsurer from 
issuing any new policies while the impairment exists. If the insurer tans to comply with the Commissions 
order within a period of not more than ninety days, the Commission may, in the manner set out in Article 
6 ( § 38.2-1040 et seq.) of this chapter, suspend or revoke the license of the insurer to transact 'the 
business of insurance in this Commonwealth. 

Dratting Note: Tbe new first sentence of § 38.2-1036 parallels for foreign and alien insurers the 
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first sentence of proposed § 38.2-1035 for domestic insurers. An impaired foreign or alien insurer must 
eliminate a capital impairment within ninety days of being so ordered. This parallels the treatment for 
a domestic insurer. 

§ 38.2�1037. Exceptions for licensed and operating insurers.-A. Notwithstanding the other provisions of
this chapter with respect to minimum required capital and surplus. any insurer which. on September 30. 
1986,. was licensed to write and was writing any class of insurance in this Commonwealth. may continue to 
write that class -Of insurance under the appropriate license from the Commission if it maintains at all times 
(i) the minimum capital and surplus if a stock insurer, (ii) the minimum surplus if a mutual insurer, and 
(iii) the minimum trusteed surplus if an alien insurer, required of the insurer as of September 30, 1986.

B. Any insurer not licensed to write a class of insurance in this Commonwealth on September 30, 1986,
shall meet all the capital surplus and trusteed surplus requirements of this article before it obtains a 
license to write that class of insurance. 

Dratting Note: This section is no longer needed, since it relates only to tbe one year period 
beginning July l, 1952. 

§ 38.2·1038. Authority of Commmion to issue orders covering insurers in hazardous fiDBncial condition.
II, alter examining an insurer's financial condition, method of operation, or manner of doing business, the 
Commission finds that (i) the insurer cannot meet its obligations to all policyholders, or (ii) the insurers 
continued operation in this Commonwealth is hazardous to policyholders, creditors and the public in this 
Commonwealth the Commission may, order the insurer to tal!e appropriate action to remedy the 
Commis.gon 's concerns. The insurer shall be given ten days notice prior to issuing the order and shall be 
given the opportunity to be heard and introduce evidence on its behalf. Tbe bearing may be informal, and 
the required notice may be waived by the Commission and the ii:surer. II the insurer tails to comply with 
the Commission's order within the prescribed time. the Commission may suspend or revoke the license of 
the insurer to transact the business of insurance in this Commonwealth as set forth in Article 6 (§ 38.2-1040 
et seq.) of this chapter. 

Dratting Note: Existing § 38.1·98 has been merged into proposed § 38.2-1025. 

§ 38.2-1039. Enjoining unlicensed foreign or alien insurers from transacting the business of insurance in
Commonwealth.-

Drafting Note: The first paragraph of existing § 38.1-98.1 is being deleted because the authority to 
issue injunctions will be provided for on a tiUe-wide basis in Chapter 2. 

A For the purposes of issuing a temporary or permanent injunction under § 38.2·220 to restrain 
unlicensed foreign or alien insurers from transacting the business of insurance in this Commonwealth , the 
lollo'Wing acts, effected by mail or otherwise, shall constitute transacting tbe business of insurance in thiS 
Commonwealth: 1. The issuance or delivery of insurance contracts to residents of this Commonwealth or to 
corporations authorized to do business in this Commonwealth; 2. The solicitation of applications for such 
contracts; 3. The collection of premiums, membership tees. assessments or other considerations for such 
contracts; or 4. Tbe traasaction of any other insurance business in connection with such contracts. 

B. Process may be served in accorduce with § 13.1-758 or in any other manner prescribed by Jaw.

C. This section shall not apply to aay nonprofit life insurance or alUluity company which is organized
and operated tor the purpose of issuing iasuraace and annuity contracts , exclusively to or tor the benefit 
of nonprofit educational or scientific iDstitutions and individuals engaged in the service of those institutions. 
The clerk of the commission sball be considered the attorney for service of process in this Commonwealth 
for all ol such insurer's policy and contract holders in this Commonwealth. The appointment shall (i) be 
irrevocable, (ii) bind the insurer and any successors in interest, and (iii) remain in effect as long as there 
is in force in this Commonwealth any contract made by the insurer or any obligation arising from the 
contract 

D. This section shall not apply to the following acts:

I. The procuring of a policy of insurance upon a risk within this Commonwealth in compliance 'With 
Chapter 48 of this tiUe; 

Dratting Note: Paragraph 1 of subsection D deals with surplus lines iasurance. The deletion of the 
"'open market" requirement is being made, so that all aspects of when the surplus lines market can be 
used win be dealt with in the Surplus Lines Insurance Law proposed Chapter 48, the cross-reference to 
wlJicb has been updated. 

2. Issuuce of contracts of reinsurance;

3. Ac� in this Commonwealth. involving a policy lawtully sulicited, written and delivered outside this
Commonwealth covering only subjects of insurance not resident, located, or to be performed in this 
Commonwealth at the time of issuance of the policy; 

4. Acts in this Commonwealth invoJviag a group or blanket insurance policy or a group annuity lawfully 
issued and delivered in a state where the insurer was licensed to transact the business of insurance; 

5. The procuring of iasurance contracts issued to an "industrial insured". For the purposes of this
section, an "industrial insured" is an insured (i) who procures the insurance of any risk by use of the 
services at a full-time employee acting as an insurance manager or buyer, (ii) whose aggregate annual 
premiums tor insurance on all risks total at least $25,000, and (iii) who has at least twenty-five full-time 
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employees. 

F. Nothing in this section shall apply to nonprofit Railroad Brotherhood or other similar fraternal
organizations. 

Article 6. 

Refusal, Suspension or Revoca.tion of Insurer's License. 

§ 38.2·1040. Refusal, suspension or revocation of license.-A. The Commission may refuse to issue a
license to any domestic, foreign or alien insurer to transact the business of insurance in this 
Commonwealth, and may suspend or revoke the license of any licensee� whenever it finds that the 
applicant or licensee: 

1. Has refused to submit its books, papers, accouIJts, or affairs to the reasonable inspection of the
Commission or its representative; 

2. Has refused, or its officers or agents have refused, to furnish satisfactory evidence of its financial
BJJd business standing or solvency; 

3. Is insolvent, or is in a condition that any further t:raIJsaction of busiJJess in this Commonwealth is
hazardous to its policybolde� creditors and public iD this Commonwealth ;

4. Has tailed to pay a final judgment against it within sixty days alter (i) the judgment became final,
(ii) the time tor maldag an appeal bas expired, or, (iii) the dismissal al an appeal before final 
determination, whicbever date is the latest; 

Dratting Note: The cbange in paragraph 4 is tor clarification. No change in meaning is inteaded. 
The aew lallguage is similar to language used in proposed § 38.2·1503. 

5. Has violated any law of this Commonwealth, or bas in this Commonwealth violated its charter or 
exceeded its corporate powers; 

6. Has laiJed to pay any tees, taxes or charges imposed in tms Commonwealth within sixty days after
they are due BJJd payable, or within siXty days after rma1 disposition of any legal contest with respect to 
liability tor the tees, taxes or charges; 

7. Has bad its corporate eristence dissolved or its certificate of authority revoked in the state in which
it was organized; 

8. Bas been found insolvent by a court of any other state, or by the Commission or other proper
oUicer or agency of any other state. and bas been prohibited from doing business in that state ;

9. Bas had all its risks reinsured in their entirety in another insurer; or

10. Has notified the insured in writing or by any other means that any policy of insurance covering the
01V1Jers.1Jip or operation of a motor vehicle issued by the iDsUrer WiU be cancened if the insured institutes 
any legal action against tbe insurer to pursue any rights of the insured under tbe policy. 

B. The grounds for suspension or revocation of licenses in subsection A of this section are in addition
to those provided tar elsewhere in this title. 

Draltiag Note: Subsection B of proposed § 38.2-1040 has been added to darify that § 38.2·1040 does 
not replace other grounds for suspension or revocation found elsewhere in the title. 

§ 38.2-1041. Notice to company of proposed suspension or revocation.-The Commission shall not revoke
or suspend the license of any insurer to ao the business of iDSUrance in this Commonwealth upon any of 
the grounds set out in § 38.2·1040 until it has given the iDSUrer ten days• notice of the reasons for the 
proposed revocation or suspension and bas given the insurer an opportunity to introduce. evidence and � 
heard. However. the Commission may immediately suspend the licease OD any of the grounds specified in 
paragraphs 7 and 8 of subsection A of § 38.2·1040 without prior notice to the insurer. The suspension shall 
remain in force until the bearing is held. Any hearing authorized by this section may be informal. and the 
required notice may be waived by the Commission and the insurer. 

§ 38.2-1042. Agent's authority likewise suspended or revoked . ..:.Upon the suspension or revocation �f th�
licease of any insurer, the Commission shall suspend or revoke the authority of the insurer's agents m this 
Commonwealth to act tor tbe insurer. 

§ 38.2·1043. Suspension or revocation published.-Unless an appeal is taken within thirty days, the
Comm�on shall have published in one or more newsp.apen: having general circulation in this 
Commonwealth a notice of any final order that suspends or revokes the license of an insurer. 

Dratting Note: The change from sixty days to thirty days in proposed § 38.2-1043 bas been made to 
conform to the thirty days allowed for appealing a decision of the CommiSsion. 

§ 38.2·1044. New business prohibited.-No new business shall be done by any insurer or its agents on
behalf of that insurer while its license to do business is suspended or revoked. 
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Dratting Note: A new penalty section in Chapter 2 will apply to violation of any provision of this 
tiUe, so the last sentence of proposed § 38.2-1044 is not needed. 

Drafting Note: There will be one general section in Chapter 2 providing for appeals, so existing § 
38.1-104 is not needed. 

Drafting Note: This article bas been deleted, as underwriters• agencies are no longer Viable 
organizations. 

Article 7. 

Deposits. 

§ 38.2-1045. Deposits required of insurers generally; surety bonds instead of deposits.-A Except as
otherwise provided in this tiUe. before the Commission issues a license to transact the business of insurance 
in this Commonwealth to any insurer, that iasurer shall deposit with the State Treasurer securities that (i) 
are legal investments under the laws of this Commonwealth for public siakiag funds or for other public 
funds. (ii) are not in default as to principal or interest. and (iii) have a current market value of not less 
tban $50,000 nor more than S200,000. 

B. Instead of the deposit of securities required by subsection A of this section. an insurer may eater
into a bond With surety, approved by the Commission, in the penalty of aot less than 150,000 nor more 
than 1200,000, With any conditioas the Commission requires. The surety shall be licensed in this 
Commonwealth to transact tbe business of suretysbip and shall not be direcUy or indirectly uader the same 
ovmelSIJjp or maaagement as the principal on tlle bond. 

C The Commission may require a reasonable amount of additional deposits in securities 'that meet 'the 
requirements of items (i) and (ii) of subsection A of this section, whenever the Commission determines that 
the insurer's financial condition, method ol operation, or manner of doing business is sucb that the 
Commission is not satisfied that it can meet its obligations to all policyholders. 

Dralting Note: The rewording of what is being proposed as subsection C provides a more specific 
standard than tbe ezisting JaDguage. Tbe new language in subsection C is similar to existing § 38.1--86(5) 
(proposed § 38.2-1024). 

D. Neither the deposit referred to in this section nor the alternate deposit permitted by § 38.2-1049
sball be required of (i) any mutual �ent property and casualty insurance company, (ii) any fraternal 
beaelit society, or (iii) any insurer transa.cting exclusively an ocean marine business in this Commonwealth. 

Dratting Note: The section is no longer needed since former Article 7 of this Chapter which 
authorizes underwriting agencies has been deleted. 

§ 38.2-1046. Purpose ot deposits; enforcement of lien.- An insurers deposits required by § 38.2-1045
Shall be held as security tor tbe insurers liabilities which are incurred or which may be incurred as a 
result of a loss sustained by (i) this Commonwealth or any of its political subdiVisions, (ii) any citizen or 
inhabitant of this Commonwealth, or (iii) any other person owning property in this Commonwealth, when 
the iasurer faiJs to meet its obligations incurred in this Commonwealth. Policyholders, without preference, 
shall have a lien on the deposits for the amounts due or whieh may become due as a result of aay failure 
of tbe insurer to meet its abligstioas. General creditors, without preference. shall be enti.tled to have a 
similar lien on the deposits which shall be suborcliaate to the claims of the policyholders. It the deposits 
are aot sutticient to cover the insurer's liabilities, payment of the available deposits shall be made as 
prescribed in subsection B of § 38.2-1048. 

Dratting Note: Tbe last three sentences of § 38.2-1046 have been deleted and replaced by a new 
subsecUon B in proposed § 38.2-1048. 

§ 38.2-1047. How deposits applied to payment of claims; deficit to be made good.-A. This section shall
apply only where: 

l. Tb.e insurer bas tailed to pay any of its liabilities alter tbe liabilities have been ascertained (i) by
BDY agreement of the parties binding the insurer, or (ii) by judgment, order or decree of a court of 

- competent jurisdiction which has not been appealed, superseded or stayed; and 

2. No delinquency proceeding has been instituted.

B. Upon application of the person to whom the debt or money .is due and alter giving notice as
provided in subsection C of this section, the State Treasurer shall (i) sell an amount of securities With 
accrued interest that provides sufficient funds to pay the sums due and the expenses of the sale and (ii) 
pay the sums due and expeases out of tbe available funds. This shall be subject to the approval of the 
Commmion. 

C The State Treasurer shall give tile insurer or its agent tea days' notice, either by mail or personally. 
al the time and place of the s:ale_ The sale mall be adve�d daily for ten day& in a newspaper of 
general circulation published in the City of Richmond. 

D. The insurer shall immediately make good any deficit in its deposit resulting from a sale. The State
Treasurer shall report to the Commission in writing (i) the amount and kind of securities sold in 
accordance With tbe provisions ol this section and (ii) the amount and kind of securities deposited to make 
good the deficit 
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Drafting Note: The first sentence of § 38.2-1047 (now proposed subsection A) bas been revised to 
clarity that this section applies only where no delinquency proceeding has been instituted. A new 
subsection Bin § 38.2·1048 deals with the deposit where a delinquency proceeding has been iastituted. 

§ 38.2-1048. Return of deposits.-A. The Commission. at its discretion. may direct the State Treasurer to
return to any insurer all or a part of the deposit made by it under § 38.2-1045 ii the illsurer (i) bas 
complied with § 38.2·1049, or (ii) has ceased to transact b11Siness in this Commonwealth. In the case of the 
latter, the fixed or contingent liabilities secured by the deposit shall have been sa.tisfied or terminated or 
shall have been assumed by another insurer licensed to transact the business of insurance in this 
Commonwealth. If the Comm.mion finds that any voluntary deposit of any insurer made under § 38.2-1050 
no longer is required in whole or in part to comply with the laws of this or any other state. it may to 
such extent direct the return of that deposit. Tbe Commission, before directing the return of any deposit, 
may require evidence it considers satisfactory tbat the insurer is en.tiUed to the return of a.11 or part of the 
deposit. 

B. Whenever a delinquency proceeding has been instituted under §§ 38.2-1503, 38.2�1504, 38,2-1505, or
38.2-1521, the insurer's deposit required by § 38.2-1045 shall be released subject to subsection A of this 
section and the applicable provisions of Chapter 15 of this tiUe. In the event of any colJtlict, subsection A 
of this section shall control. 

Drafting Note: The last sentence of § 38.2·1048 has been deleted to avoid any possible 
interpretation that an out-of-state court has Jurisdiction over the § 38.1-108 (proposed § 38.2-1045) 
deposit. Proposed subsection B of § 38.2-1048 will be the provision in Article 8 dealing with release of 
the deposit when a delinquency proceeding has been instituted. This provision will require the 
appointment of a receiver in Virginia. under § 38.2-1521, to obtain the release of tbe § 38.2-1045 deposit 
where a foreign or alien insurer is the subject of a delinquency proceeding in another state or country. 
Also, this provision makes tbe priority set forth in § 38.2-1046 for distribution of this deposit controlling 
over the priority in Chapter 15 (see paragraph 1 of subsection B of§ 38.2·1505), so wages and certain 
other liabilities given priority in Chapter 15 do not come ahea.d of the policyholders' claims on this 
deposit. 

This provision replaces the existing last paragraph of § 38.1·112 and the exiStiD.g last three 
sentences of § 38.1-110. 

§ 38.2-1049. Alternate deposit requirements.-A. The insurer, at the discretion of tb.e Commmion, may
be relieved of making the deposit required by § 38.2·1045 if tbe insurer makes deposits according to the 
following provisions: 

l. Acceptable securities as defined in subsection B of this section are deposited with the State
Treasurer or witlJ tlJe insurance commissioner, treasurer or other olficer or official body of any other sta.te 
first tor the protection of the insurer's policyholders. 

2. The securities are not to be in default as to principal and interest

3. The securities have a market value of at least $500,000.

4. A certificate is furnished to the Commission and authenticated by the appropriate state official
holding the deposit that the requirements of this subsection have been met 

Dratting Note: The alternate deposit has been increased from $200,000 to $500,000 to recogmze 
innation and in recognition of its multistate purpose, and general creditors have been added as persons 
protected by tlJis deposit. 

B. For the purpose of this section, acceptable securities are defined as bonds of the Uaited States, or 
of any state, or of any city, county or town of any state, or bonds or notes secured by mortgages or deeds 
of trust on otherwise unencumbered real estate of a market value in eacb case of not less tban double the 
amount loaned, or other securities approved by the Commission. 

§ 38.2-1050. Voluntary deposit in excess of amount required.-.Any domestic insurer, in order to comply
with the laws of any other state or of the United States, may make a voluntary deposit with the State 
Treasurer in excess of the amount required by § 38.2-1045. This excess deposit shall be subject to all otbe_r 

. applicable provisions of the laws of this Commonwealth relating to the deposits of insurers. However, thzs 
ex� deposit . shall be for the protection of all the insurer's policyholders and general creditors, 
notwithstanding the proVisions of § 38.2-1046. 

Dratting Note: The definition of "state" in Chapter 1 makes the deleted language "or territory" 
unnecessaiy. The term "creditors" has been changed to ''general creditors" because § 38.2-1050 should 
agree with § 38.2-1046 on this point. 

§ 38.2-1051. Authority to transfer to accompany certain deposits.-If any of the securities deposited
under this title are registered bonds. the insurer shall at the same time deliver to the State Treasurer a 
power of attorney and a resolution of its board of directors authorizing him to transfer such bonds, or any 
part of them, for the purpose of paying any of the liabilities provided for iD. this title. 

§ 38.2-1052. Exchange of securities.-A depositing insurer may from time to time exchange tor any of 
the deposited securities other securities eligible for deposit under this article if in the opinion of tbe 
Commission the aggregate value of the deposit will not be reduced below the amount required by Jaw. 

§38.2-1053. Interest on deposits; to whom paid.-The State Treasurer, at the time of receiving any
securities deposited under this title, shall give the insurer authority to collect the in.terest for its own use as 

70 



the interest is paid. This authority shall continue in force until the insurer fajJs to pay any of its liabilities 
tor which tbe deposit is security. In that case, the party paying interest shall be notified of the failure, and 
thereafter the interest shall be payable to the State Treasurer, and shall be applied, if necessa.ry, to the 
payment of the liabilities. 

§ 38.2-1054. Duty of State Treasurer when securities deposited are paid.-Wben tbe principal of any
securities deposited under this tiUe is paid to the State Treasurer, the money received shall be paid to the 
insurer. However, ii the securities were required to be deposited under § 38.2·1045, the payment shall not 
be made until tbe insurer deposits an equal amount of other securities of the character required for 
similar deposits. If the insurer fails ta deliver to the State Treasurer, within thirty days after receiving 
notice of this requirement, tbe securities n� to maintain its required deposit, the State Treasurer 
with tbe approval in writing of the Commission, may use the money to purchase and hold other securities 
of the required character. 

§ 38.2-1055. Annual report ot State Treasurer to Commission.-Each January the State Treasurer shall
certify to the Commission the kind and face value of all securities, bonds, notes, mortgages or deeds of 
trust deposited uader this title and held at the end of the preceding calendar year. 

§ 38.U 056. Treasurer to receipt for deposits; responsibility of Commonwealth; taxation of deposited
bonds.-Tbe State Treasurer shall proVide receipts to the insurer tor all securities deposited with him under 
the provisions of this title. Tbe Commonwealth shall be responsible tor tbe safekeeping of the securities. If 
some or all of the securities are lost. destroyed or misa.ppropriate� the Commonwealth shall pay or satisfy 
the loss to tbe insurer maJciDg the deposit Securities deposited with the State Treasurer sball not be subject 
to taxation. 

38.2-1057. Assessment tor expense of boldiDg deposits.-For the purpose of detrayiag the expense of the 
State Treasurers oUice in tb.e safekeeping and bandliag of tbe securities or surety bonds deposited under 
the proVisions of this tJtle, the State Treasurer sball levy amJually agaiDst eactJ illsurer an assessment of 
not more than one tenth of one percent of the par or lace value ot tbe securities or surety bonds 
deposited to its account. Tlle assessment sbs11 be collected eveiy Juuary. No part of the amount collected 
sball be used to increase tbe compensation of any person coa.aected with tbe onice of the State Treasurer. 
Whatever remains of the 89essm ent alter the payment of the e%pelJSe described above shall be paid into 
the general lund of the state treasuiy. 

§ 38.2·1058. FeloIJy for State Treasurer to dispose of securities illegally.-If tbe State Treasurer disposes 
of any securities deposited with him under this tiUe. other than as provided ill this title, he shall be guilty 
of a Oass 3 felony, and, upon conviction, sba1J be punished by a line double the amount of the disposed 
securities. 
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Title 38.2 

CHAPTER 11. 

Captive ffl911r811ee Sompa:llies Insurers. 

I. The definitions of "association captive insurer" and "pure captive insurer" in
proposed § 38.2-1101 have limited them to only insuring the risks of the
members, or risks of the parent and related companies, respectively, so that
members of the general public are not being insured by an insurer exempt from
the guaranty association.

2. The mandatory examination of a captive inslll"er in paragraph 2 of subsection C
of proposed § 38.2-1104 before a license is issued has been made discretionary.

3. Existing §§ 38.1-923 (Examination and investigations), 38.1-924 (Legal
Investmen ts), and 38.1-925 (Reinsurance) are being deleted because captive
insw-ers are already subject to other parts of proposed Title 38.2 dealing with
these matters.

4. Existing §§ 38.1-927 (Exemption from compulsory associations) and 38.1-929
(Rules and regulations of the Commission) are being deleted because proposed
new sections or provisions elsewhere in proposed Title 38.2 will deal with these
matters.

5. Proposed § 38.2-1108 has been rewritten to delete those provisions already in
Title 58.1.
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CHAPTER 11. 

CAPTIVE INSURERS. 

Dratting Note: Short tiUes are being deleted throughout the title. 

§ 38.2-1100. Scope of chapter.- The provisions of this chapter shall apply solely to captive insurers or 
association captive insurers domiciled in this Commonwealth. 

§ 38.2·1101. Definitions.-As used in this chapter:
Dratting Note: U1J1Jecessary defiaittons have been deleted and other definitions made more concise.

"'Affiliated company" means (i) any company that directly or indirectly owns, controls, or bolds, with 
power to vote, ten percent or more of the outstanding voting securities of a pure captive insurer, or (ii) 
any company of which ten percent or more of the voting securities are directly or indirectly owned, 
controlled, or held, wi'tb power to vote, by a parent. subsidiary, or associated company. 

"'Associated company" means any company in the same corporate system With a pure captive insurer. 

"'Association captive insurer" means any domestic insurer transacting the business of insurance and 
reinsurance only on risk.S, bazards, and liabilities of the members of an iasurance association. 

"'Captive insurer " meaas any pure captive insurer or any association captive iasurer. 
Dratting Note: The defiaitioas of "association captive insurer' and "pure captive insurer" in proposed § 

38.2-JJOl have limited them to only insuring the risks of the members, or risks of the parent and related 
companies, respectively, so that members of the general public are not being insured by an insurer exempt 
from the guaranty association. 

4'Jnsurance association,. means any group of individuals, corporations, partnerships. associatioas, or 
governmental units or agencies whose members collectively own, coatrot or hold with power to vote all of 
the outstanding vottag securities of an associtton captive insurer. 

Dratting Note: The one-year requirement above has been moved to paragraph 2 of subsection B of 
proposed § 38.2-1102 . 

.. Pa.rent" means a corporation, partnership, governmental unit or agency, or individual who directly or 
indirectly O'WIJS. controls or bolds, With power to vote, more than fifty percent of the outstanding voting 
securities of a pure captive iIJSurer. 

"Pure captive insurer " means any domestic insurer transacting the business of insurance and 
reinsurance only on risks, hazards, and liabilities of its parent, subsidiaiy companies of its parent, and 
associated and alliliated companies. 

"Subsidiary company" means any corporation of which fifty percent or more of the outstanding voting 
securities are directly or indirectly owned, controlled, or held, with power to vote, by a parent or by a

company that is a subsidiary of the parent. 

§ 38.2·1 l 02. Application tor license: limitations on authority.-
Dratting Note: Existing subsection A is being merged into existing subsection C to fonn a new

subsection A. Tbe procedure for procuring and renewing the licease has been made exactly the same as 
tor any other insurer by appropriate cross references. 

A. No captive insurer shall transact any insurance business in this Commonwealth unless (i) it is
permitted to do so by its articles of incorporation or charter and (ii) it procures a license to transact tb.e 
business of insurance from the Commission in accordance With Article 5 ( § 38.2·1024 et seq.) of Chapter 1 O 
of this ttUe. The liceDSe shall be renewed in accorc:ance with § 38.2-1025. A captive insurer may only be 
licensed to write the classes of insurance described in §§ 38.2·110 through 38.2-120, 38.2·124, 38.2-126 and 
reiasure in accordBDce with § 38.2·136. 

B. 1. The Commission shall not issue a license to traIJsact the business of insurance in this
Commonwealth to any pure captive insurer until it is sattsfied that the total insurance coverage necessary 
to insure all risks, hazards, and liabili'ties would develop, in the aggregate, gross annual premiums of at 
least $500.000. 

2. The Commson shall not issue a license to transact the business of insurance in this Commonwealth
to any associatton captive insurer until it is satisfied (i) that the total insurance coverage necessary to 
insure all risks. hazards, and liabilities would develop, in the aggregate, gross annual premiums of at least 
one million dollars and (ii) that its insurance association has been in existence for at least one year. The 
Commis.gon may waive the requirement that the insurance association be in existence tor at least one year 
if the association captive insurer satisfies the Commission that each member of tbe insurance association 
would have a IJrO$$ annual premium in excess of $10(),000. 

Dratting Note: The one--year proVision added to paragraph B.2 above came from the definition of 
.. association" in existing § 38.1·917 (proposed § 38.2-1101). 

Draltiag Note: Existing subsection C bas been moved to subsection A. 

C. No captive iasurer may write classes of personal insurance coverage tor individuals unless the
individual is a parent. 
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Drafting Note: The revision of proposed subsection C (existing subsection D) is editorial only, and no 
change in meaning is intended. 

D. No captive insurer may write insuraace or reinsurance on personally owned motor vehicles or
homeowners' insurance or any component of them. 

. _§ 38.2-1103. Name.-A captive insurer shall not adopt the name of any existing company transacting a 
s1mJ1ar business or any name so familiar that it may mislead the public. 

§ 38.2-1104. Formation; licensure after examination; amendment of articles; principal aad home office.
A. Captive insurers with shares of capital stock shall be incorporated under Article 2 ( § 13.1�18 et seq.)
of Chapter 9 of Title 13.l as modified by this tiUe and, except as provided in this title, shall be subject to 
alJ the general restrictions and sbaJl have all the general powers imposed and conferred upon such 
corporations by Jaw.

B. captive insurers without shares of capital stock shall be incorporated under Article 3 ( § 13.1-818 et
seq.J of Chapter 10 of Title 13.1, as modified by this title and, except as provided in tbis title, shall be 
sub1ect to all the genera.I restrictions and shall have all the general powers imposed and conferred upon 
such corporations by Jaw.

C. 1. No charter shall be granted to any captive insurer until the Commission receives a certificate
from the State Treasurer showing that (i) cash, bonds or other securi'ties in the amount required by § 
38.2-1105 have been deposited or (ii) an irrevocable letter of credit in that amount bas been deposited and 
is to be held under the provisions. terms and conditions set forth in § 38.2-1105. 

2. When the certificate bas been presented to the Commission, tbe Commission may make or direct to
be made an examination of the captive insurer. 

Drafting Note: Paragraph C 2 above is being revised for consistency of language with proposed § 
38.2-1317 and to make the examination discretionary on the part of the Commission. 

3. The Commission shall issue a license if the captive insurer complies with this chapter.

D. Any amendment of the articles of incorporation of a ca:ptive insurer shall be pursuant to Article 11 
( § 13.1·705 et seq.) of Chapter 9 or of Article 10 ( § 13.1-884 et seq.) of CIJapter 10 of Tille 13.1.

E. The principal and home office of evezy captive insurer shall be in this Commonwealth.
Dratting Note: The phrase "incorporated under this Chapter" is unnecesary in light of the definitions in

this chapter. 

§ 38.2-1105. Deposit of minimum capital; letter of credit instead of deposit-A. No captive iDSUTer s/Jall
be issued a license to transa.ct the business of insurance in this Commoawealtb until it has met the 
requirements of Article 5 ( § 38.2-l 024 et seq.) of Chapter 1 O of this title. 

B.. The captive insurer shall deposit with the State Treasurer cash, bonds, or securities equal to 'the 
miaimum capital or, ·if a mutual insurer, fifty percent of the minimum surplus, as required by Artide 5 ( § 
38.2-1024 et seq.) of Chapter 10 of this title. The State Treasurer shall accept an irrevocable letter of 
credit, in a form acceptable to the Commmion, on beb.alf of a captive insurer iDstead of requiring 'the 
above-mentioned deposit. The letter of credit shaJl be issued by a natioDal or state bank and approved by 
'the Commmion. 

C. Tbe deposit or Jetter of credit shall be held by the State Treasurer for the benefit of all
policyholders and creditors wherever located and shall be administered as provided in Article 7 (§ 
38.2-1045 et seq.) of Chapter 10 of this title. 

D. The State Treasurer shall furnish to tbe captive insurer a certificate certifying that the State
Treasurer bolds the securities or letters of credit in trust for the benefit of the policyholders and creditors 
of the captive insurer. 

§ 38.2-1106. Minimum surplus in form of Jetter of credit-A. Any licensed captive insurer may, subject
to the approval of the Commission, hold all or a portion of (i) the minimum surplus as set forth in Article 
5 (§ 38.2-1024 et seq.) of Chapter 10 in the form of an irrevocable letter of credit, if a stock insurer, or 
(ii) fifty percent of minimum surplus not subject to subsection B of § 38.2-1105, if a mutual insurer. The 
letter al credit shall be issued by a national or state baJJlc and approved by tbe Commission. 

B. Any letter of credit permitted pursuant to this section shall be held by the State Treasurer for 'the
benefit of all policyholders and creditors and shall be administered as provided in Article 7 (§ 38.2-1045 et 
seq.) of Chapter 1 O of this title. 

Dratting Note: There appears to be no need tor examination authority beyond that contained in Article 
3 of ChaDter 4. so ermine § 38.1-923 is being deleted. 

Draltiag Note: Captives are subject to the investment chapter of tbe Code and consequenUy this section 
is not needed. The exception in existing § 38.1-924 was needed when the investment of minimum capital 
and surplus was severely restricted. Under the change in investment Jaws effective July l, 1983, the 
exception was no longer needed. 

Dratting Note: Proposed § 38.2-1316 provides sufficient regulation of reinsurance by captive insurers, so 
existing § 38.1-925 is being deleted. 

74 



§ 38.2-1107. Membership in ratiDg organiZations.-No captive insurer shall be required to join a rating
orp.nlratiaa. 

DraffinB Note: Tbe exemption from joilJisg the property and casualty insurance guaranty association 
will be placed in proposed Chapter 16. The life, accident and sickness insurance guaranty asociation is not 
involved, as captives ClUJIJOt write life or accident and siclcness insurance. 

§ 38.2-1108. Tax on premiums collected.-All captive insurers transacting business in this Commonwealth
shall pay taxes-as provided for in Chapter 25 (§ 58.1-2500 et seq.) of Title 58.1, except that taxes shall be 
paid on risks and property situated in any state in which the captive insurer is not licensed and upon 
which ao premium tax is otberwise paid or payable. 

Draltiag Note: Proposed § 38.2-1108 has been rewritten to delete those proVisions already in Title 58.1. 
Dratting Note: Existing § 38.1-929 is being deleted in favor of a single regulation section at the 

beginning of the title. 

§ 38.2-1109. Applicability of other proVisioas of tiUe.-Except as otberwise provided, all Jaws of this title
Uiat apply to insurers writing the same classes of insurance that captive insurers are permitted to write, 
slJall apply in every respect to captive insurers. 

Drafting Note: Tbe deleted pbrse from the end of existiIJg § 38.1-930 is uanece.umy in light of the 
definitions m this chapter. 
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Tille 38.2 

CHAPTER 12. 

Reciprocal Insurance. 

Substantive changes made to Chapter 12 include the following: 

I. In proposed § 38.2-1208, an alien reciprocal will be al.lowed to apply for a license
in this Commonwealth directly from its domiciliary country rather than having
to go through another state. This parallels a 1985 legislative change for regular
alien insurance companies.

2. In proposed. § 38.2-1212, the requ irement that each assessable policy contain a
statement of the contingent liability has been expanded to require that this
statement be on the front of the policy in large type capital letters.

3. In proposed § 38.2-1216, the agent for service of process for reciprocals has been
changed from the Secretary of the Commonwealth to the Clerk of the
Commission.

4. In proposed § 38.2-1220, the bond of $25,000 required of the attorney-in-fact of
a reciprocal has been changed to a bond in an amount set at the discretion of the
Commission but not less than $50,000.

The following organizational changes have been made in Chapter 12: 

1. Existing §§ 38.1-692 and 38.1-693 both deal with the power of persons, including
corporations, to enter into reciprocal insurance contracts and so have been
combined into proposed § 38.2-1204.

2. Proposed §§ 38.2-1223 and 38.2-1224 as currently worded only apply to domestic
reciprocals and so have been moved to Article 2 (Domestic Reciprocals).

3. Existing §§ 38.1-702 and 38.1-716, dealing with assessments, both apparently
apply to foreign and alien reciprocals as well as to domestic reciprocals, even
though existing § 38.1-716 is in Article 2 (Domestic Reciprocals). These two
sections overlap and appear to be partly contradictory. By merging these two
sections into one and keeping existing § 38.1-702 (proposed § 38.2-1212) as the
surviving section in Article I (General Provisions), any contradictions have been
eliminated, and it will be clear that the proposed § 38.2-1212 does apply to
foreign and alien reciprocals as well as to domestic reciprocals. Proposed
§ 38.2-1226 (existing § 38.1-714), also dealing with assessments, will remain in
Article 2 and its text will be modified to make it clear that it applies only to
domestic reciprocals. The additional requirements of proposed § 38.2-1226 for
assessments do not appear contradictory to those of the proposed § 38.2-1212.
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CHAPTER 12. 

RECIPROCAL INSURANCE. 

Article 1. 

General Provisions. 

§ 38.2·1200. Scope of chapter.- This chapter applies to all reciprocals and reciprocal insurance as
defined in § 38.2-1201. 

Drafting Note: The current Code uses both "reciprocal" and .. reciprocal insurer." Only one term, 
"reciprocal," is being used throughout the chapter. 

§ 38.2·1201. Delinitions.-A. As used in this title :
Dratting Note: Tbe existing sets of definitions are overlapping. The new proposed set of definitions is

based on .. reciprocal insurance" as the key term. "Subscriber'' is defined using "reciprocal insurance"; 
··reciprocal" is defined using "subscriber'; and .. attorney" is defined using "reciprocal insurance" and
"subscriber." .. Attorney" and "subscriber' are general terms given special meaning for this chapter, so their
definitions are limited to this chapter. The reference in the existing definition of "subscriber" to being
obligated "separately and severally" is covered by proposed § 38.2-1212.

''Reciprocal" means tb.e aggregati.on of subscribers under a common name. 

uReciprocaJ insurance" means iJJsurance resulting lrom the mutual exchange of insurance contracts 
among persons in an unincorporated association under a common .name through an attorney-in-fact having 
authority to obligate each person both as insured and insurer. 

B. As used in this cbapter:

.. Attorney" means the person designated aad authorized by subscribers as tb.e attorney-in.fact having 
authority to obligate tbem on reciprocal insurance contracis. 

.. Subscriber" means a person obligated uader a reciprocal insurance agreement 

§ 38.2·1202. Insuring power of reciprocals.- A reciprocal licensed to transact the business of insurance
in this Commonwealth may Write the classes of insurance enumerated in Article 2 (§ 38.2-101 et seq.) of 
Chapter 1 of this title, except life insurance. amJuities, and title insuraDce. 

Dratting Note: Proposed § 38.2·1203 malces the deleted introductory 1anguage unnec�iy. 

§ 38.2·1203. What Jaws applicable to reciprocals; complialJce With § 38.2-208.-A. Except as otherwise
provided, all the provisions of this title relating to insurers generally, and those relating to insurers writing 
tbe same classes of insurance that reciprocaJs are permitted to write. are applicable to reciprocals. 

B. A reciprocal Shall be deemed to have complied With § 38.2·208 if:

1. It issues policies containing a contingent assessmeat liability as provided for in § 38.2·1212 and;

2. It has and maintains reinsurance in an amount that the Commission considers adequate to
reasonably limit the reciprocal's aggregate losses to the lesser of: 

a. Ten percent of tbe surplus to policyholders of the reciprocal multiplied by the number of
subscribers ;

b. The surplus to policyholders of the reciprocal multiplied by three; or

c. Five million dollars.
Drafting Note: Surplus has been clarified as surplus to policyholders� a term definec in Chapter 1.

§ 38.2·1204. Power to enter into reciprocal insurance contracts.-A. Persons of this Commonwealth may
enter into reciprocal insurance contracts with each other and with persons of other states and coui:tries. 

B. For any corporation now existing or hereafter organized under the Jaws of this Com.monwealth, the
power and authority to eater into reciprocal insurance contracts shall be in addition to the powers 
conferred upon it in its certificate of incorporation, and shall be incidental to the purposes for which the 
corporation is organized. 

Drafting Note: The definition of "person" in Chapter l is broad enough to cover the deleted language 
from the beginning of existing § 38.1-692. 

Exi£tins §§ 38. J.-89:J and 3B.1-SD3 deal with tbc same subject aad therefore arc being combined. 
Drafting Note: Relevant portions of existing § 38.1-693 have been moved to paragraph B of proposed § 

38.2-1204. 

§ 38.2-1205. Name.-Every reciprocal shall have and use a business name that includes the word
"reciprocal,·· "interinsurer," "interinsurance," "exchange," .. underwriters," or ••underwriting.,. 
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§ 38.2-1206. License required of reciprocals; surplus.-A. No reciprocal shall engage in any insurance
transaction in this Commonwealth until it has obtained a license to do so in accordance with the applicable 
provisions of Articles 5 (§ 38.2-1024 et seq.) and 7 (§ 38.2-1045 et seq.) of Chapter 10 of this tiUe. 

B. No domestic or foreign reciprocal shall be licensed to transact the business of insurance in this
Commonwealth unless it has a surplus to policyholders of at least $800,000, and no alien reciprocal shall be 
so liceased unless it bas a trusteed surplus, as defined in § 38.2-1031. of at least $800,000. 

Dratting Note: Surplus over and above all liabilities bas been clarified as surplus to policyholders, a 
term defined in Chapter 1. Trusteed surplus bas been cross--reterenced to proposed § 38.2-1031 (existing § 
38.1-95). 

§ 38.2-1207. Exceptions as to reciprocals licensed and operating.-A. Notwitbstanding other provisions of 
this chapter regarding minimum required surplus, any reciprocal that was liceased to write and was wnung 
any class of insurance in this Commonwealth on June 30, 1977, may continue to write that class of 
insurance under the appropriate license from the Commission. The reciprocal shall maintain at all times 
the minimum surplus, and the minimum trusteed surplus if an alien reciprocal, required on June 30, 1977. 

B. Before aay reciprocal obtains a license to write in this Commonwealth any class of insurance that it 
was not writing and licensed to write in this Commonwealth on June 30, 1977, it shall comply with all the 
requiremeats o! this article regarding surplus. 

§ 38.2-1208. Additional requirements, foreign and alien reciprocals.-No foreign reciprocal shall be
licensed to traasact the business of insurance in this Commonwealth unless it bas tiled with the Commission 
a certificate of the supervising insurance official of the state in which it is organjzed. The certificate shall 
sbow that the foreign reciprocal is licensed to write and is writing actively in tbat state the class of 
insurance it proposes to write in this Commonwealth. No alien reciprocal shall be licensed to traDsact the 
business of iasurance until it bas filed With the Commission a certificate of the supervising insurance 
official of (i) the state through which it entered the United States or (ii) the alien reciproca.J's domiciliary 
country. The certificate shall show that the alien reciprocal is licensed to write and is writiJJg actively in 
tbat state or country the class of insurance it proposes to write in this Commonwealth. 

Dratting Note: To parallel 1985 legislative changes, an alien reciprocal will be allowed to apply for a 
license in this Commonwealth direcUy from its domiciliary country rather than having to go through 
uotber state. 

§ 38.2-1209. Residence and office of attorney of foreign and alien reciprocaJs.-Nothing in this title
regarding the admission and licensing of foreign and alien insurers requires that the attorney of a foreign 
or alien reciprocal be resident or domiciled in this Commonwealth, or that the principal office of the 
attorney be maintained in this Commonwealth. The office or offices of the attomey shall be determined by 
the subscribers through the power of attorney. 

§ 38.2-1210. Contracts executed by attomey.-Reciprocal insurance contracts shall be executed by the 
attomey of the reciprocal. 

Drafting Note: The deleted language is contained in the definition of "attorney" in existing § 38.1-689 
(proposed § 38.2-1201). 

Dratting Note: Existing § 38.1-700 applies only to domestic reciprocals and so is being deleted here and 
moved to Article 2 (Domestic Reciprocals) as proposed in § 38.2-1223. 

§ 38.2-1211. License required of agent.-No person shall act in this Commonwealth as an agent of a

reciprocal in the solici'tation or procurement of applicati.ons for insurance. subscriber's agreements and 
powers of attorney, or in the collection of premiums in connection With the reciprocal insurer, without first 
procuring a license from the Commission pursuant to the requirements in Chapter 18 of this ti.Ue. An agent 
shall be appointed by each reciprocal the agent represents. 

Drafting Note: I. The change to .. subscriber's" here and throughout the chapter when used with 
·•agreement" or ••agreements" is for consistency with existing § 38.1-700.

2. To coatorm. with 1985 legislative changes, agents Will be appointed rather than licensed with each
reciprocal represented. 

Drafting Note: Subsection B of existing § 38.1-700.1 is an outdated grandfather provision and is being 
deleted. 

Drafting Note: Existing § 38.1-701 applies only to domestic reciprocals and so is being deleted here and 
moved to Article 2 (Domestic Reciprocals) as proposed in § 38.2-1224. 

§ 38.2-1212. Subscribers' Jiability.-A. Each subscriber insured under an asses.sable policy shall have a
contingent assessment liability tor payment of actual losses and expenses incurred while his policy was in 
force. This shall be in the amount provided tor in the power of attorney or subscriber's agreement 

Dratting Note: The individual and several liability provision deleted above bas been moved to a new 
subsection C of this section. 

B. The contingent assessment liability on any one policy in any one calendar year shall equal the 
premiums earned, as defined in § 38.2�1226, on the policy for that year multiplied by not Jess than one nor 
more than ten_ 

Dratting Note: In subsections B and D of proposed § 38.2-1212 and throughout the chapter, "contingent 
liability11 is being changed to .. contingent assessment liability" for consistency with subsection A of proposed 
§ 38.2-1212.

C The contingent assessment liability shall not be joint, but shall be individual and several.
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D. Each assessable policy issued by the insurer shall plainly set forth a statement of the contingent
asR!SSlnent liability on the front of the policy in capital letters in no less than ten point type. 

Dratting Note: Existing § 38.1-716 bas been merged into this section. The statement of contingent 
aDeSfflleat liability currently required in the policy will now have to be 011 the front of the policy in 
large-type capital letters. 

§ 38.2-1213. Nonassessable poJicies.-A. The Commission may issue a certificate authorizing the
reciprocal to reduce or extinguiSb. the contingent assessment liabili'ty of subscribers under its policies then 
in lorce in this Commonwealth, and to omit provisions imposing contingent assessment liability in all 
policies delivered or issued tor delivery in this Commonwealth for as long as all such surplus to 
policyholders remains unimpaired. The certificate may be issued if (i) a reciprocal has surplus to 
policyholders of at least two million dollars, and (ii) an application of the attorney bas been approved by 
tbe subscribers' advisory committee. 

Drafting Note: "Surplus of assets over all liabilities" bas been changed to ''surplus to policyholders," a

term defined in Chapter 1. 

B. The Commission shall issue this certificate if it determines that the reciprocars surplus to
policybolde,s is reasonable in relation to the reciprocal's outstanding liabilities and adequate to meet its 
linaacial needs. In making that determination the following factors, among others, s/Jall be considered: 

1. The size of the reciprocal as measured by its assets, capital aad surplus, reserves, premium writings,
insunnce in force and other appropriate criteria; 

2. The extent to wbicb the reciprocal's business is diversified among different classes of insurance;

3. The number and size of risks insured in each class of insurance;

4. The exteat of the geographical dispersioa of the reciprocal's insured risks;

5. The nature and e%tent of the reciprocal's reiasuraace program;

6. The quality, diversification, and liquidity of the reciproca.J's investment portfolio;

7. Tbe recent past and tread in the size of tbe reciprocaJ•s surplus to policyholders;

8. Tbe surplus to policyholders maintained by other comparable insurers; and

9. The adequacy of the reciprocal's reserves.

C. Upon impairment of tbe surplus to policyholders, the Co.mmission shall revoke the certificate. Alter
revocation, the reciprocal shall not issue or renew any policy without providing tor the contingent 
assessment liability of subscribers. 

D. Tbe Commission shall not authorize a domestic reciprocal to ertmguish the contingent assessment
liability of any of its subscribers or in any of its policies to be issued, unless it has the required surplus to 
policyholders and extinguishes the contingent assessment liability of all of its siJbscribers and in all polici� 
to be issued tor all classes of insurance written by it However, if required by the laws of another state in 
w.bicb the domestic reciprocal is transacting the business of insurance as a licensed insurer, it may issue 
policies providing for the contingent assessment liability of its subscribers acquiring policies in that state 
and aeed not exttaguish tbe contingent assesmJent liability applicable to policies already in force in that 
state. 

§ 38.2·1214. Savings returned to subscribers.-A reciprocal may return to its subseribers any savings or
credits accruing to their accounts. Any such distribution shall not unfairly discriminate between classes of 
risks or policies, or between subscribers. However, the distribution may vazy for cJasses of subscribers 
based upon the experience of those classes. 

§ 38.2-1215. Reserves.-Each reciprocal shall maintain the same unearned premium and Joss or claim
· reserves required for stock and mutual companies writing the same dasses of insurance.

§ 38.2-1216. Clerk of Commission to be appointed agent for service of proces.s; procedure tbereatter.-A.
Eacb attorney of a domestic reciprocal who files the declaration required by§ 38.2-1219, and each attorney 
of a foreign or alien reciprocal wbo applies tor a license to transact the business of insurance in this 
Commonwealth shall tile with the Commission a written power of attorney executed in duplicate by the 
attorney appointing the clerk ot the Commission as agent of tbe reciprocal. Upon the appointment, �� 
clerk ol the Commission (i) may be served all lawful process against or notice to such reciprocal, and (1i) 
Shall be authorized to enter an appearance in behalf of the reciprocal. A copy of the power of attorney, 
duly certified by the Commission, shall be received in evidence in all courts of this Commonwealth. Any 
domestic, toreign or aIJen reciprocal that, on the effective date of this section, has appointed the Secretary 
of tbe Commonwealth .as i'h; agP.nt for �nnl"e tJf proce§. mall comply with the requirements o� this section 
within six months ot the enective date ot this section. 

B. Whenever any such process or notice is seived upon the clerk of the Commission, a copy of the
process or aoUce sJJall be mailed to the attorney at the address shown on the power of attorney. Nothing 
in this section shall JJmit the right to serve any process or notice upon any reciprocal in any other manner 
permitted by law. 
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Drafting Note: The change of the agent for service of process from the Secretary of the 
Commonwealth to the clerk of the Commission is tor consistency With proposed §§ 38.2-801 and 38.2-809 
and existing §§ 13.1-758 and 13.1-766. 

§ 38.2-1217. Reciprocal may be sued as such: where action or suit may be brought; upon wbom service
ot process bad.-A. Any reciprocal doing business in this Commonwealth may sue or be sued in the name 
or designation under which its insurance contracts are effected. 

B. Any action or suit agaiIJst a reciprocal may be brought ia any county or city (i) where its principal
office is located, or (ii) where the cause of action or any part of the cause of action arose. If the action 
or suit is to recover a loss under a policy of insurance. it may also be brought in the county or city where 
the property insured was situated at the date of the policy. Any action or suit against a foreign or alien 
reciprocal may also be brought in any county or city of this Commonwealth in which it bas any debts 
owed to it 

C In an action or suit against a reciprocal, process against or notice to the reciprocal may be served 
upon the clerk of tbe Commission. If the defendant in the action or suit is a domestic reciprocal, process 
against or notice to that domestic reciprocal shall be served upon the attorney for "that domestic reciprocal 
unless service upon that attomey is not feasible. 

Dratting Note: See drafting note for proposed § 38.2-1216. 

§ 38.2-1218. Effect of judgment against reciprocal.-Any judgment against a reciprocal based upon legal
process duly served as provided in this chapter shall be binding upon the reciprocal and upon each of the 
reciprocal's subscribers as their respective interests may appear, in aa amount not exceeding their 
respective contingent assessment liabilities. 

Article 2. 

Domestic Reciprocals. 

§ 38.2-1219. Or,aniZation of reciprocals; what declaration to contain.-A Twenty-five or more persons
domiciled in this Commonwealth aad designated as subscribers may orgamze a domestic reciprocal and 
apply to the Commission for a license to transact the business of insUJ'allce. The original subscribers and 
the proposed attorney shall execute and file with the Comm.is.gon a declaration setting forth: 

1. Tbe name of the attorney. and the name of the reciprocal;

2. Tbe location of the reciprocal's principal office, which shall be the same as that of the attomey, and
Sb.all be in this Commonwealth; 

3. The classes of insurance proposed to be written:

4. Tbe names aad addresses of the original subscribers:

5. The designation and appointment of the attorney, and a copy of the power of attamey and
subscriber's agreement;

6. The aames and addresses of tbe officers and directors of the attorney if a corporation, or of its
members if not a corporation: 

7. The powel'S of the subscribers1 advisory committee, and the names and terms of office of its 
members: 

8. A statement that each of the original subscribers has in good faith applied tor insurance of the class
proposed to be written and that the reciprocal has received from each original subscriber the anticipated 
premium or premium deposit for a term of not less than six months tor the policy tor wllich applica.tion is 

· made:
Drafting Note: The change to ''anticipated" premiums eliminates the problem of bow to recognize and 

approve a tiling of an entity not yet licensed. 

9. A sta.tement of tbe financial condition of the reciprocal including a schedule of its assets ; 

l 0. A statement that the reciprocal bas the surplus to policyholders required by § 38.2-1206; and 

l J. A copy of each policy, endorsement and application form it proposes to issue or use. 

B. The declaration shall be acknowledged by each origiaal subscriber and by the attorney in the
manner required for tl:Je acknowledgment of deeds ia § 55-113. 

Dratting Note: The Code section for the acknowledgment of deeds bas been added to the declaration 
acknowledgment provision. 

§ 38.2-1220. Attorney to file bond.-A Concurrent With the filing of the declaration provided for in §
38.2-1219, the attorney of a domestic reciprocal shall file with the Commission a bond payable to this 
Commonwealth. The bond shall be executed by the attorney and by a fidelity insurer JiceDSed in this 
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Commonwealth and s!lall be subject to the approval of the Commission. 

B. The bond Shall be in an amount established at the discretion of the Commission. which shall be at 
least $50,000. The bo:Jd shall be on the condition that the attorney will faithfully account tor all moneys 
and other property of the reciprocal comjng into the attorney's control and that the attorney will not 
withdraw or appropriate !or his own use from the funds of the reciprocal any moneys or property to which 
he ls not entiUed under UJe power of attorney. 

Dratting Note: The change to subsection B of proposed § 38.2-1220 gives the Commission discretion in 
setting the amount of the bond on the attorney ot a reciprocal. The minimum ot 150,00C recognizes 
innsuon since the existing. fixed amount of $25,000 was set 

C The bond shall provide tliat it is not subject to cancellation unless thirty days' written notice of 
intent to cancel is given to both tbe attomey and tbe Commission. 

§ 38.2-1221. Deposit instead of bond.-lnstead of tiling tae bond required by § 38.2-1220, the attorney
may maintain on deposit witb tb.e State Treasurer an equ,u amount in caslJ or ia value of securities of tb.e 
kind specified in § 38.2·1045, subject to the same coaditioas as the bond. 

§ 38.2-1222. Subscribers' advisozy committee.-Tbe advisory committee exercisi,w tb.e subscribers' rights
in a domestic reciprocal shall be selected under rules adopted by the subScribers. At least three-tourtbs of 
the committee shall be composed of subscribers other than the attorney or any person employed by, 
represeating, or haVing a IJIJBDcial interest in tlle attorney. The committee sball supervise the finaJJces of 
the reciprocal and the reciprocal's operations to tbe extent required to B5Sure tlleir conlormity witb. tbe 
subscriber's agreement and power of attorney and slsall exercise any other powers conferred on it by the 
subscriber's agreement. 

§ 38.2·1223. Subscriber's agreement and power of attomey.-A. Every subscriber of a domestic
reciprocal shall execute a subscriber's agreement and power of attorney settm, forth tJJe rights, privileges 
and obligations of tbe subScriber as aa undenmter and as a policyholder, and tlle JID•ers ud duties of the 
attorney. Tbe subscriber's asreement Blld power of attoraey sJJal1 contain in substrmce the following 
provisions: 

l. A designation and appointment of the attorney to act tor and bind tbe subscriber in all traD.sactions
relating to or arising out of tbe operations of the reciprocal; 

2. A provision empowering the attomey (i) to accept service of process on MIYJI of the reciprocal and
(ii) to appoint the dert of the Commission agent of tlte reciprocal upon riom may be served all lawful
process against or notice to tu redf,rocsl;

Draltia, Note: See draltirc tu* tor pro,,osed § 31.2-1216. 

3. Except tor nonsssessable poiicies, a provision tor a cOlttia,ent asaessmeat lillltility of each subscriber
in a specified amount_ in accordance with § 38.2-1212; and 

4. The maximum amount to be deducted from advance premiums or deposits to be paid the attorney,
and tbe items of expense, in addition to losses, to be paid .1,y tbe reciprocal. 

B. Tbe subscnber's agreement may:

1. Provide tor the right of substitution of tbe attorney and revocatioa. of the po•er of attorney ;

2. Impose any restrictions upon tbe exercise of ti.e po•er ,,.reed upon by tbe Sllbscribers;

3. Provide tor the exercise of any ript reserved to •e stttrJcriwrs directly or through an advisory
committee; or 

4. Contain other lawful proVisions considered advisable.
Draltir;g Note: Proposed § 38.2-1223 above is ezistia, § 3'.1-700, and proposed § 38.2-1224 below .is

existing § 38.1-701. These two sections are bei.lJ6 .re.aundlered to place tllem ill Artide 2 (Domestic 
Reciprocals) because they apply only to domestic reciprocals. 

§ 38.2-1224. Modification of power of attorney and subscriber's agreement.-Madilication of the terms of 
the power of attorney and subscriber's agreement of a domestic reciprocal sllall be made joinUy by the 
attorney Blld the subscribers' advisory committee. No mOdification shall be ettective retroactively, nor shall 
it affect any insurance contract issued prior to the modification. 

§ JS.2-1225. Contributions.-The attorney or other interested persoas may advance to a domestic
reciprocal eny funds required in its operations. The funds advanced shall aot be treated as a liability of 
the reciprocal and shall not be withdrawn or repaid except out of the reeiprocal's earned surplus In excess 
ot its minimum required surplus. 

Draltlng Note: The tenn .. realized earned surplus" is beiIW changed to "earned surplus" tor consistency 
with nth�r pmvi�io�. 

§ 38.2-1226. Assessments.-A. Assessments may be levied 11pon the subscribers of a domestic reciprocal
by the attorney in accordance 'With § 38.2·1212. Tiie assessments shall be approved in advance by tbe 
subscribers' advisory committee and the Commission. 

Dratting Note: The authority of a receiver in liquidation is contained in Cbpter 15, so there is no 
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need to grant the receiver any authority in proposed § 38.2-1226. 

B. Esch domestic reciprocal subscriber's share of a deficiency for which an assessment is made shall
be computed by multiplying the premiums earned on the subscribers policies during the period to be 
covered by the assessment by the ratio of the total deficiency to the total premiums earned during the 
period upon all policies subject to the assessment. However, no assessment shall exceed the aggregate 
contingent assessment liability computed in accordance with § 38.2�1212. For the purposes of this section, 
the premiums earned on the subscriber's policies are the gross premiums charged by the reciprocal for the 
policies minus any charges not recurring upon the renewal or extension of the policies. No subscriber shall 
have an ottset against any assessment for which he is liable 011 account of any daim for unearned 
premium or losses payable. 

§ 38.2-1227. Time limit for assessment.-Every subscriber of a domestic reciprocal having contingent
�eat liability shall be liable for and shall pay his share of any assessment computed in accordance 
with this article ii, while the policy is in force or within one year alter its termination. the subscriber is 
notified (i) by the attorney of bis intention to levy the assessment or (ii) that delinquency proceedings have 
been commenced against the reciprocal uader the provisions of Chapter 15 of this tiUe, and the 
Commission or receiver intends to levy an assessment. 

Drafting Note: Existing § 38.1-716 has been merged into proposed § 38.2-1212. 

§ 38.2-1228. Subscribers' share in assets.-Upon the liquidation of a domestic reciprocal, the assets
remaining alter discharge of its (i) indebtedness and policy obligations, (ii) tbe return of any contributioDS 
of the attorney or other person made as provided in § 38.2-1225, and (iii) the return of any unused 
deposits, savings or credits. shall be distributed. The distribution shall be according to a formula approved 
by the Commission or the court to the persons who were its subscribers within tbe twelve montbs prior to 
the final termination of its license. 
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Title 38.2 

CHAPTER 13. 

Reports, Reserves and Examinations; Insurance Holding Companies. 

1. Proposed § 38.2-1304 is being amended so that filing false or fraudulent
statements, reports or other instruments shall be a Class Five felony rather than
sueh actions being deemed perjury.

2. Subsection C of proposed § 38.2-1308 h as been added to set forth three valuation
options that can be used for estimating the value of certain assets. These
methods are book value, market value and acquisition cost. Additionally, the
Commission is given the authority to specify the manner of valuing a subsidiar y
if a situation warrants such intervention.

3. Proposed § 38.2-1312 has been changed to require mortgage guaranty insurance
unearned premium reserves to be calculated in a manner similar to other
property and casualty unearned premium reserves.

4. Subsection C of proposed § 38.2-1315 has been changed to conform with the
N AIC standard. Previously, mortgage guaranty insurers could utilize
contingency reserves when the loss ratio exceeded 2096. This loss ratio has been
increased to 35%.

5. Subsecti on C of proposed § 38.2-1319 has been added to allow the Commission to
employ experts, at the expense of the person examined, to perform accounting
services when the Commission deems that the person's accounting is
unacceptable.

6. In proposed § 38.2-1322 the definition of an "insurance holding company system" ·
has been broadened to be similar to the NAIC model.

7. Subsection E of proposed § 38.2-1329 has been amended to parallel more closely
the NAIC model.

8. In proposed § 38.2-1331 prior approval will be required for investments resulting
in holdings of assets in affiliated holding companies in excess of fifty percent of
surplus. This requirement is from the N AIC model.
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CHAPTER 13. 

REPORTS, RESERVES AND EXAMINATIONS, 

INSURANCE HOLDING COMPANIES. 

Article 1. 

Annual Statements and Other Reports. 

§ 38.2wl300 Annual statements.-A. Each insurer jiceased to transact tbe business of insurance in this
Commonwealth shall file with the Commission annually, on or before March l, an annual statement shoWing 
its financial condition on December 31 of the preVious year. The annual statement shall be considered filed 
on the date the statement was sent by mail as shown by the postmark. The annual statement shall contain 
a detailed report of the insurer's assets and liabilities, the investment of its asse� its income and 
disbursements during tbe previous year, and all other information which the Commission considers 
necessary to secure a lull and accurate knowledge of the affairs and condition of the insurer. The annual 
statement of eve,y domestic or foreign insurer Shall be verified by at least two of i'ts principal officers. No 
publication of the annual statement shall be required. 

B. The annual statement of an alien insurer shall relate only to its transacttoas and affairs in the 
United States unless the Commission requires otherwise. Tbe annual statement sball be verified by the alien 
iasurer's United States manager, assistant manager or by any of its duly authorized officers. 

C The Commission may prescribe the form of the annual statement and supplementa.l schedules and 
exhibits, and may vazy the form for different types of insurers. However, 2S far as practicable. the form 
tor annul:l statements. supplemeatary schedules, and exhibits shall be the same as other such forms in 
general use in the United States. 

§ 38.2-1301. Additional reports.-In addition to the annual statement. the Commission may require a
licensed insurer to file additional reports, exhibfts or statements considered necessary to secure complete 
information concerning the condition, solvency, experience, aansactioas or affairs of the insurer. The 
Commission shall establish deadlines tor tiling these additional reports. exhibits or statements and may 
require verification by any officers of the insurer designated by the Comm.is.gon. 

§ 38.2-1302. Extension of filing time .-The Commission may extend an iDSurer's deadline for filing
annual. statements. other reports or exhibits provided 'the deadline for annual statements is not extended 
beyond April 30. 

Dratting Note: The penalty provision has been deleted in accordance wi'th the approach of having one 
general penalty section in Chapter 2. The requirement of a newspaper publication has beea deleted as 
unnecessary. 

§ 38.2-1303. Printed forms ta be furnished insurers; certificates to domestic insurers.-A The
Commission shall be responsible tor preparing and distributing printed forms or blanks to each licensed 
insurer tor all statements, reports, schedules or exhibits required by law or order. 

B. The Commission shall furnish without charge to domestic insurers any certificates required to entiUe
them to do busiaess in other states or countries. 

§ 38.2-1304. False statements, reports. etc., deemed a Class 5 feloay.-Aay officer, manager, attorney,
agent or employee of any insurer or surplus Jines broker who is responsible for making or filing any 
annual or other statement, report, exhibit or other instrument required by this title and who knowingly or 
willfully makes or tiles any false or fraudulent statement, report or other instrument shall be charged with 
a Class 5 felony. If convicted, such person shall be guilty of a Class 5 felony. 

Drafting Note: In the event of conviction, punishment will be that designated for a Class 5 felony. 

§ 38.2·1305. Voluntary reports .-Any insurer may elect to file With the Commission, in addition to the
annual statement required by § 38.2-1300, a statement in condensed form of its financial condition as of the 
end of any calendar year or as of any other date. Any statement shall be verified by at least two of the 
principal officers of the insurer. No insurer nor anyone on its behalf shall publish in any manner in this 
Commonwealth a statement purporting to show its financial condition if that statement does not correspond 
in substance with the verified statement last filed with the Commission by the insurer pursuant to §§ 
38.2·1300, 38.2-1301, or this section. 

Dratting Note: The penalty provision bas been deleted in accordance with the approach of having one 
general penalty section in Chapter 2. 

§ 38.2-1306. Reports to be open to public inspection.-The Commission shall keep on file for at least
three years all reports required by Jaw and all special reports required by it to be filed by insurers. Tbe 
Commission shall keep the reports available for inspection by interested persons at any reasonable time. 

Dratting Note: The three year standard has been added to make it clear that reports do not have to 
be kept in tbe Commission's office indefinitely. It is anticipated that the domestic companies' reports would 
not be destroyed after three years, but would be shipped to storage. 
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Drafting Note: Section 38.1-165.1 has been moved to § 38.2-1810 (Insurance Agents Chapter). 

Article 2. 

Valuation of Securities. 
Dratting Note: Existing article 2 has been djvided into two new amcles, one on valuation and one on 

reserves. 

§ 38.2-1307. Valuation of bonds.-All bonds or other evidences of indebtedness having a fixed term and
rate of interest and held by any insurer licensed to transact business in this Commonwealth, if amply 
secured and not in default as to principal or interest. may be valued as follows: 

1. II purchased at par, at the par value; or

2. If purchased above or below par, (j) on the basis of the purchase price adjusted so as to bring the 
value to par at the maturity date or the first callable date at par, whichever is earlier, in order to 
annually yield the effective rate of interest at which the purchase was made or, (ii) at the discretion of 
the Commmion, on the basis of the method commonly known as the pro rata or straight line method. 

In applying this rule, the purchase price shall not be taken at a higher amount than the actual market 
value at tbe time of acquisition. 

All bonds or other evidences of indebtedness that in the judgment of the CommiSs.ion are not amply 
secured or that are in default as to principal or interest shall be valued as provided in § 38.2-1308. 

§ 38.2·1308. Valuation of stocks and other securities.-A. All stocks, except as otherwise provided in this
section, and all bonds or other evidences of indebtedness, except as provided in § 38.2-1307, owned by an 
insurer licensed to transact business in this Commonwealth, shall be valued at an amount not to exceed 
their market value as determined by current sales or stock market quotations. or at an amount not to 
exceed prices determined by the Commission as representing their fair market value. 

B. If paying full dividends and at the discretion of the Commission. preferred or guaranteed stocks
may be carried at a fixed value instead of market value or in accordance with any method of valuation 
the Commission approves. 

Dratting · Note: The shitting of the ••full dividend" language to the beginning of the sentence is to make 
it clear that this language applies to both preferred and guaranteed stocJcs. 

C. The stock of a subsidiary of an insurer shall be valued, at the discretion of the insurer, at not more
than book value, market value. or acquisition cost Market value may be used only if tbe stock of the 
subsidiary company is listed on a national securities exchange or entered in Ule NASDAQ system. For other 
than market valuation the value of tbe stock shall include only the assets that would constitute admitted 
assets of the insurer if held direcUy by the insurer. The Commission, upon notice and informal bearing, 
can specify the manner in which the stock of a subsidiazy will be valued. 

Dratting Note: The last paragraph (proposed subsection CJ is a revision of the deleted paragraph 
immediately preceding it. This revision provides for three methods of valuing a subsidiary, with the insurer 
haVing the discretion to decide which one to use. Additionally, the Commission is giveD the flexibility to 
specify the manner of valuation of a subsidiary after notice and informal bearing if tb.e situation warrants 
intervention. 

§ 38.2-1309 Valuation of real estate, leaseholds, and purchase money mortgages.-A. In the absence of a
recent appraiSal which the Com.mission considers reliable, real estate acquired by foreclosure or by deed 
instead of foreclosure by any insurer licensed to transact business iD this Commonwealth shall be valued at 
an amount not to exceed the acquisition cost. This amount shall not be greater than the sum of (i) the 
unpaid principal of tbe defaulted loan at the date of the foreclosure or deed, (ii) any taxes and expenses 
paid or incurred at the time of and in connection with the acquisition, excluding any unpaid interest on the 
defaulted loan. (iii) the cost of additions or improvements made alter acquisition, and (iv) any amounts 
paid aner acquistion on any assessments levied tor improvements in connection With the property. 

B. Any real estate referred to in subsection A of this section that is subject to a contract of sale shall
be valued in an amount · not exceeding the lesser of the acquisition cost or the contract sale price 
decreased in either case by any amounts paid under the contract 

C. The value of the real estate or any interest in the real estate acquired or held as an investment for
the production of income or acquired to be improved and developed for investment purposes according to 
a development plan shall be adjusted by an amount that includes a write-down of that part of the insurer's 
cost of its interest in the property which is allocable to any improvements. The write-down Will be at a 
rate that will average not Jess than two percent annually of the cost tor each year or fraction of that year 
that tbe property has been held. 

D. Any leasehold shall be valued at not more than the cost of its acquisition and its improvement and
shall be amortized within a period not exceeding the lesser of (i) eight-tenths of the unexpired term of the 
leasehold following the acquisition or improvement. or (ii) within a period of forty years thereafter. 

E. Real estate held by an insurer for which no method of valuation bas been provided in this section
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shall not be valued in excess of the fair market value determined by appraisals the Commission considers 
reliable. 

F. Purchase money mortgages shall be valued at an amount not exceeding the lesser of (i) the 
acquisition cost of the real estate encumbered by the mortgage or (ii) ninety percent of the fair market 
value of the real estate. 

Drafting Note: Proposed subsection D is being changed to make it clear that it is a valuation provision. 

§ 38.2-1310. Valuation of other investments.-All investments of insurers licensed to transact business in
this Commonwealth, for which no method of valuation has been provided in this article shall be valµed at 
the discretion of the Commission (i) at their market value, (ii) at their appraised value, or (iii) at amounts 
determined by tbe Commission as representing their fair market value. 

Article 3. 

Reserves. 

§ 38.2-131!. Valuation reserves.-A. Every insurer licensed to transact the kinds of insurance specified in 
§§ 38.2-102, 38.2-106 and 38.2-109 and subject to the applicable provisions of this title, shall maintain:

1. Reserves on all of its life insurance policies or certificates and annuity contracts in force, computed
according to the applicable tables of mortality and interest rates prescribed. in this title ;

2. Reserves tor both reported and unreported (i) disability benefits, including reserves tor disabled
lives, and (jj) accidental death benefits; and 

3. Any additional reserves prescribed by the Commission as necessary on account of the insurer's
policies, certificates and contracts. 

B. For all accident and sickness insurance policies the insurer sbal! maintain an active life reserve that
shall (i) place a reasonable value on its liabilities under the policies, (ii) be .not less than the reserve 
according to appropriate standards set forth in any regulations issued by the Commission and. (iii) be not 
less in the aggregate than the pro rata gross unearned premiums for those policies. 

§ 38.2·1312. Unearned premium reserves.-A. Except for risks or policies tor which reserves are
required under §§ 38.2-1311 and 38.2-4610 through 38.2..f612, each insurer liceJJSed to transact business in 
this Commonwealth, subject to the applicable provisions of this title, shall maintain reserves equal to the 
unearned portions of the gross premiums charged 0:1 unexpired or unterminated risks and policies. 

B. Premiums charged tor bulk assumption reinsurance assumed from other insurers shall be included
in gross premiums charged on the basis of the original premiums and tbe original tenns of the policies of 
the ceding insurer. 

C. No deduction shall be made from the gross unearned premiums except tor premiums paid or
credited tor risks reinsured as provided in § 38.2·1316. 

D. The reserve tor unearned premiums shall be computed, at the insurer's option, on the annual,
montbly or daily pro rata fraction basis. However, the Commission. at its discretion, may (i) prescribe the 
basis to be used, (ii) require that the reserve be computed on each respective risk from the date of 
issuance of tbe policy, or (iii) prescribe special rules tor computing the reserve tor premiums covering 
iadeliaite terms. For marine insurance. premiums on unterminated trip risks shall be coasidered unearned, 
and the reserve to be carried on unterminated risks at the end al any month shall equal l 00 percent of 
the premiums on trip risks written during the month unless the Commission prescribes otherwise. The 
reserve far premium deposits on perpetual fire insurance risks shall equal not Jess than ninety percent of 
the gross amount of those deposi'ts. 
. Dratting Note: In D (ii), .. if nec�ry" has been deleted because it conflicted with "at its discretion•• 

in tbe sa,me sentence. The exception tor mortgage guaranty insurance (§ 38.2-1315(a)) has been deleted, 
resulting in mortgage guaranty insurance unearned premium reserves being calculated like other unearned 
premium reserves under § 38.2-1312. The difference between the calculation of unearned premium reserve 
tor mortgage guaranty insurance companies in existing § 38.2-1315(a), and the general property and 
casualty unearned premium reserve calculation in § 38.2-1312 is that the general property and casualty 
provision allows pro rata calculations based on daily, monthly or annual intervals while § 38.2-1315 sets 
forth mortgage guaranty insurance pro rata calculations only on a monthly basL'>. 

Drafting Note: Existing § 38.1·111.1 iS being renumbered as proposed § 38.2-1316, which will move it to 
tbe end of the article. It is more appropriate to deal with reinsurance credit tor reserves after the various 
kinds of reserves have been specified. 

� Jlj.2·JJJJ. 1..oss recoras.- i:;acll insurer licensed to transact business in this Commonwealth shall. 
except tor accident and sickness insurance as defined in § 38.2-199, maintain a complete and itemized 
record showing all losses and claims for which notice bas been given. When necessary, the insurers shall 
maintain a record of all notices received of the occurrence of any event that may result in a Joss. 

Drafting Note: The exception for life and annuities bas been deleted but tbe exception for accident and 
sickness remains. 
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§ 38.2-1314. Loss or claim reserves.- Except as provided in §§ 38.2-1311 and 38.2-4909, each insurer
licensed to transact the business of insurance in this Commonwealth shall maintain reserves: 

1. In an amount estimated in tbe aggregate as being sufficient to provide for reported and unreported
unpaid losses or claims arising on or prior to the date of any annual or other statement for which the 
insurer may be 11ab1e; 

2. In an amount estimated to provide for loss adjustment expenses ; and

3. For those classes of insurance specified by the Commission, any additional reserves for unpaid losses
as required by the Commission. Each insurer authorized to write these classes of insurance shall tile with 
its annual statement. schedules of its experience for such insurance in tbe fonn the Commission requires 
and shall calculate the reserves required by this paragraph in the manner prescribed by the Commission. 

Dratting Note: This paragraph has been revised to state more clearly the requirement for a special 
additional reserve (shown in Schedule P of the annual statement) required tor certain classes of insurance. 
The designation of tbe classes of insurance subject to this requirement bas been Jett to the Commission as 
they may Change from time to time. See the dratting note for paragraph 1 a of subsection B of§ 38.2-1316 
in regard to deletion of the paragraph below. 

Dratting Note: See dratting note for § 38.2-1315. 

§ 38.2-1315. Mortgage guaranty insurance contingency reserve.-A To protect against the effect of
adverse economic cycles. each insurer transacting the business of mortgage guaranty insurance in this 
Commonwealth shall establish and maintain a contingency reserve equal to fifty percent of it.s earned 
premium. 

B. Allocations to the contingency reserve shall be maintained tor 120 months. That portion of the
contingency reserve that has been maintained tor more than 120 months Shall be released and shall no 
longer constitute part of the contingency reserve and shall be allocated to surplus to policyholders. 

C. Subject to the approval of tbe Commissio14 the contingency reserve shall be available tor loss
paymen'ts only when the incurred losses in any one year exceed thirty-live percent of the corresponding 
earned premium. 

D. In the event of release of the contingency reserve for payment of losses, the contributions required
by subsection A of this section shall be treated on a first-in-first-out basis. 

E. Whenever the laws of any other state require a greater unearned premium reserve than that set
forth in § 38.2-1312, the mortgage guaranty insurance contingency reserve of mortgage guaranty insurers 
organized under the Jaws of that state may be an amount that, when added to such unearned premium 
reserve. Will result in a reserve equal to the sum of the unearned premium reserve required by § 38.2-1312 
and the contingency reserve required by this section. 

F. The authority of the Commission under § 38.2-223 to issue rules and regulations includes the
authority to require that a greater reserve be es'tablished tor mortgage guaranty insurance on liens other 
than first liens. 

Dratting Note: Existing §§ 38.l-173.1 and 38.1-173.2, which address three types of reserves, have been 
combined into a new expanded § 38.2-1315. 

Existing § 38.1-173.l(b), which sets forth the basic requirement of contingency reserves, has been 
combined with the relevant provisions of proposed § 38.2-1315, which deals with the disposition of such 
reserves. Existing § 38.1-173.l(c), the calculation of Joss reserves by the case method for mortgage guaranty 
insurance companies, has been deleted as it is not significantly different from proposed § 38.2-1314, which 
requires tor reserves to be developed by rules prescribed by the Commission. 

The NAIC standard of releasing contingency reserves when losses exceed 35% of premiums (instead of 
20%) bas been adopted. 

Subsection E of§ 38.2-1315 (existing subsection (d)) bas been reworded, including deleting the language 
at the end implying that only "insurers organiZed under the Jaws of Virginia" are subject to the Virginia 
contingency reserve requirement. 

Proposed subsection F of § 38.1-1315 is taken from the latter part of existing § 38.1·113.l(b). This 
provision is being retained in addition to the general rules and regulations section because the authority to 
require more than a statutory standard is a special regulation authority. 

§ 38.2-1316. When credit allowed for reinsurance; what reinsurance agreement may provide; effect on
reserves.-A.l. In computing valuation reserves required by § 38.2·1311, unearned premium reserves 
required by §§ 38.2-1312 or 38.2-4610 through 38.2-4612. or loss or claim reserves required by §§ 38.2-1314 
or 38.2-4ti09, credit shall be allowed as an admitted asset or as a deduction from liability to any ceding 
insurer for reinsurance made, ceded, renewed, or otherwise becoming effective if the reinsurance: 

a. Is payable by the assuming insurer on the basis of the liability of the ceding insurer under the
contract or contracts reinsured without diminution because of the insolvency of the ceding insurer; 

b. Is payable directly to the ceding insurer or to its domiciliary liquidator or receiver except (i) where
the contract specifically provides another payee of the reinsurance in the event of the insolvency of the 
ceding insurer and (ii) where the assuming insurer with the consent of the direct insured has assumed the 
policy obligations of the ceding insurer as direct obligations of the assuming insurer to the payees under 
the policies and in substitution tor the obligations of the ceding insurer to tbe payees; and 
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c. Is effected by the ceding insurer with assuming insurers licensed in this Commonwealth or any other
state and meeting standards of solve�cy at least equal to those required in th.is Commonwealth. 

Drafting Note: The first pa:t of the language being deleted in the introductory part of subsection B 
below is being placed in the new paragraph l c of subsection A. above as a more appropriate place. The 
language ••ot the United States or the District of Columbia'• in subsection B below has not been used in 
new paragraph 1 c of subsection A. above because "state'' is defined in Chapter 1 to include "any s'tate, 
territory, district or insular possession of the United States". 

2. The reinsurance agreement for which credit is allowed under paragraph l of this subsection shall
provide that the receiver, liquidator or statutory successor of an insolvent ceding insurer shall give written 
notice to the assuming insurer of any impending claim on the policy or bond reinsured. This notice shall 
be given within a reasonable time after the claim is filed in the insolvency proceeding. While waiting tor 
the settlement of the claim, any assuming insurer at its own expense may investigate the claim and 
interpose in the proceeding in which the claim is to be adjudicated, any defense it considers available to 
the ceding insurer or its receiver. liquidator or statutory successor. The expease incurred by the assuming 
insurer shall be chargeable, subject to the approval of the court, against the insolvent ceding insurer as 
part of the expense of liquidation. The expense shall be chargeable to the extent of the proportionate share 
of any benefit that accrues to the ceding insurer solely as a result of the defense undertaken by the 
assuming insurer. 

3. Where two or more assuming insurers are involved in the same claim Slld a majority in interest
elect to inte�.,e a defense to the claim, the expense shall be apportioned according to the terms of the 
reinsurance agreement as though the expense had been incun-ed by the ceding insurer. 

B. For the purpos! of determining the financial condition of a ceding insurer, the ceding insurer shall
receive credit for any reinsurance tor which credit is allowed under subsection A of this section, calculated 
as follows: 

Dratting Note: l. No reserve is subject to more than one of the sections refen-ed to in paragraph I of 
subsection A above, so they should be connected by "or", not "and". 

2. Tbe reference to existing § 38.1-173 bas been deleted because new paragraph l. b. of subsection B
below covers t/Je provision in the last paragraph of § 38.1-173 being referred to. That paragraph in § 
38.1-173 has been deleted. 

1. For reinsurance of the whole or any part o: any risk other than those risks specified in paragraph 2
of this subsection, the ceding insurer sball receive credit tor the reinsurance by way of dectuc'tion from its: 

a. Unearned premium liability specified in §§ 38.2-1312, 38.2-1315 or 38.2-4610 through 38.2-4612, as the
case may be, and 

Drafting Note: In paragraph l.a. of subsection B the reference to paragraph (a) of existing § 38. l-173.1 
bas been deleted to be co:JSistent with the deletion of the same paragraph in § 38.2-1312. 

b. Loss and expense reserve liability specified in §§ 38.2-1314 or 38.2-1629, as the case may be, except
i.n tbe case of reinsurance covering a loss paid by the ceding insurer for which payment :is owed but has 
not been made by tbe assuming insurer, the ceding insurer shall receive credit as an admitted asset for 
the amount owed by the assuming insurer until the payment is made. 

Dratting Note: Paragraph l .b. of subsection B bas been added to make explicit in tbe Jaw bow insurers 
are currently receiving credit tor reinsurance as an admitted asset. 

Reinsurance ceded to an a..�umiag insurer may be deducted on the basis of original premiums and original 
tenns except that excess loss or ca.tastrophe reinsurance may be deducted only on the bas:is of actual 
reinsurance premiums and actual reinsurance terms. 

2. For reinsurance of the whole or any part of any life insurance, annuity or accident and sickness
insurance risk, the ceding insurer shall receive credit by way of deduction from its reserve liability, 
specified in § 38.2-1311. The credit shall not exceed the amount whicb tbe ceding insurer would have 
reserved on tbe reinsured portion of the risk if there bad been no reinsurance. 

Drafting Note: Paragraph 2 of subsection B has been changed by addi12g the reference to § 38.2-1311 to 
bf: consistent with referring to the appropriate reserve sections in paragraph 1 of subsection B. 

C. The Commission may prescribe the conditions under which a ceding insurer may be allowed credit
for reinsurance recoverable from an insurer not licensed in this Commonwealth. Such credit may be 
allowed as an asset or as a deduction from valuation reserves, loss reserves, loss expense reserves and 
unearned premium reserves. 

D. For the purpose of determining the financial condition of any reinsurer. the reiasurer shall esta.blisb
a reserve liability at least equal to the amount that it would be required to maintain in accordance With 
this title if it were the direct insurer of the assumed risks as specified in the reinsurance agreement. The 
reinsurer shall establish unearned premium liability equal to the amount of the deduction specified in 
paragraph l of subsection B of this section. 

Article 4. 

Examinations. 
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§ 38.2-1317. Examinations; when authorized or required.-A. Whenever the Commission considers it
expedient for the protection of the interests of the people of this Commonwealth, it may make or direct to 
be made an examination into the affairs of any person licensed to traZJsact any insurance busiDe$ in this 
Commonwealth or any other person licensed under this title. The Commission may also make or direct to 
be made. whenever necessaiy or advisable a.o examination into the affairs of (i) any per.son having a 
contract under which be has the exclusive or dominant right to manage or control any · 1icensed insurer, 
(ii) any person holding the shares of capital stock or policyholder proxies of any domestic insurer 
amounting to control as defined in § 38.2-1322 either as voting trustee or otherwise or (iii) any person 
engaged or assisting in, or proposing or daiming to engage or assist in tbe promotion or formation of a 
domestic insurer. 

Drafting Note: The authority of the Commission to examine non-insurers bas been clarified. 

B. The Commission shall examine or cause to be examined eve,y domestic insurer at least once in
eve,y live years. 

C The examination of any foreign or alien insurer or any other foreign or alien organir.ation subject to 
examination shall be made to the extent practicable in cooperation With the iasurance department:s of other 
states. The examination of any alien iasurer shall be limited to its insurance traasactiollS in the United 
States unless the Commission considers a complete examination of the insurer to be necessary. 

D. Instead of making its own examination, the Commission may accept a full report of the examination
of a foreign or alien person, duly autheaticated by the iasuraace supervisory official of the state of 
domicile or of entry. 

§ 38.2-1318. Examinations; bow coaductecl.-A Whenever tbe Commission examiDes the affairs of any
person. as set forth in § 38.2-1317. it may appoint as examiners one or more competent persons not 
connected with any insurer or other person examined in any manner other than as policyholders. To the 
extent practicable, the examiners sball be regular employees of the Commission. 

B. The person examined shall proVide the examine.rs convenient access at all reasonable hours to its
books. records. files, securities and other documents or those of any person, including any affiliates or 
subsidiaries of the person examined, that are relevant to tbe examination. Tbe examiners shall have the 
power to administer oaths and to examine under oath any director, olficer, employee or agent of the 
persons regarding any matter relevant to the examination. 

C. In connection with any examination, the Commission may appoint one or more competent persons as
appraisers With authority to appraise the real property of tb.e person examined7 or any real property on 
wbicb it bolds security. 

Drafting Note: The broad definition of "'person" in Chapter l means it is sufficient to use it in this 
section and in §§ 38.2·1319, 38.2-1320. and 38.2·1321 to include corporations, partnerships, etc. 

§ 38.HJ:9. Expense of examination.-

A. Any person domiciled or having its home office in th.is Commonwealth shall pay the necessary
traveling and other actual expenses of the examiners tor its examination under this article. The 
Commission may. at its discretion and for good cause, waive payment of the expenses. 

B. Any person having its domicile and home office outside this Commonwealth shall be liable for and 
shall pay to the Commission's examine.rs. upon. presentation of an itemized statement, the examiners' actual 
travel expenses. their reasonable living expense allowance, and their per diem compensation at a 
reasonable rate approved by the Commission, incurred on account of its examination. 

C. If the Commission finds the accounts to be inadequate, or inadequately kept or posted, it may
employ experts to rewrite. post or balance them at the expense of the person examined if that person bas 
failed to complete or correct the accounts after notice and reasonable opportunity has been given by the 
Commission. 

Drafting Note: The authority granted by new subsection C is similar to that found in other states. 

§ 38.2·1320. Examination reports.-A. The Commission's examiners shall make a true report of every
examination. The report shall include only faC'ts appearing upon the books, records or other documents of 
the person examined or as ascertained from the sworn testimony of its directors, officers, employees, 
agents or other persons examined concerning its affairs and any conclusions and recommendations 
reasonably warranted from such facts. 

B. Upon the completion of any examination, the Commission shall furnish two copies of the report to
the person examined and shall notify the person that it may, within thirty days, request a hearing on the 
report with reference to its facts. conclusions or recommendations. Any bearing shall be informal and 
private. 

C. Pendins, durins, and after an cxazninotion of any pc.r.,on, ncithr:;;.1 th� Cu1111uwiv11 .11u1 t:IIJ.Y uf it:,
representatives or examiners shall make public or allow to be made public the financial statement, findings 
or report of examination, or any report affecting the status or standing of the person examined, until that 
person has either accepted the final report or bas been given a reasonable opportunity to be heard. If the 
person examined has neither notified the Commission of its acceptance of the report nor requested a 
bearing within thirty days after receiVing the final report, the report shall then be filed in the office of the 
Commission as a public document. 
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.u. ,'lotwithstanding the other provisions of this section, the Commission, with full diSCretion, may take 
any c ... t'ion provided for or exercise any power conferred by any other statute to suspend or revoke the 
license of any person. 

§ 38.2-1321. Records of examination pres,erved.-Tbe Commission shall keep and preserve in permanent
form the reports of all official examinations of domestic insurers or other persoDS. including all recordS, 
exhibits or schedules filed in connection with these reports. 

Article 5. 

Insurance Holding Companies. 

§ 38.2·1322. Definitions.-As used in this article :

"Acquiring person•• means any person by whom or on whose behalf acquisiton of control of any 
domestic insurer is to be effected. 

Drafting Note: The definition of 0acquiring person" bas been moved from emtiag § 38.1-178.1:Z(l) 
(proposed § 38.2-1324). 

"Affiliate" of a specific person or a person "affiliated'' with a specific person means a person that 
direcUy or indirectly through one or more intermediaries, controls, is controlled by or is under common 
control with the person specified. 

"Control." including the terms ••controlling,•• "controlled by' and "under common control with," meam

direct or indirect possession of the power to direct or cause the direction at the management and policies 
of a person. through (i) the ownership of voting securities, (ii) by contract other tbaZJ a commercial 
contract tor goods or nonmanagement services. or (iii) otherwise unless tbe power is tbe result of an 
official position with or corporate office held by the person. Control sba1l be presumed to exist if any 
person directly or indirectly owns. controls, bolds with tbe power to vote, or bolds proxies representing 
collectively ten percent or more of the voting securities of any other person. T1Jis presumption may be 
rebutted by a showing made in the manner provided by subsection I of § 38.2-1329 that control does not 
exist Alter giving all interested persons notice and opportuaity to be beard aZJd ma.JdDg specific findings to 
support its determination, the Commission may determine that control exists, notwitbstanding the absence of 
a presumption to that effect 

"Insurance holding company system" means two or more affiliated persons, one or more of which is a 
person licensed pursuant to this title. 

Drafting Note: The definition of "insurance holding company system'' has been broadened to be similar 
to the NAIC model. 

uMaterial transaction" means (i) any sale. purchase, exchange. Joan or extension of credi� or 
investment involving at least the lesser of either one-ball of one percent of the iDsu..rers admitted assets or 
live percent ol the insurers surplus to policyholders as of the immediately preceding December 31; (ii) 
any dividend or distribution: (iii) any reinsurance treaty or agreement; (iv) any management or service 
contract; or (v) any other transaction or agreement that the Co.rnm.mion by order, rule or regulation 
determines to be material. Any series of transactions occurring wit.bin a twelve-month period that are 
sufficiently similar in nature as to be reasonably construed as a siDg/e transaction ud that in the aggregate 
erceed any minimum Jimi'ts shall be deemed a material transaction. 

Dratting Note: Here and throughout the article, "surplus" has been cJarilied as "surplus to 
policyholders", a term defined in Chapter 1 . 

.. Subsidiary.. of a specified person means an affiliate direcUy or indirecUy coa'trolled by that person 
through one or more intermediaries . 

.. Voting security"' means any security that enables the owner to vote for the election of directors. 
Voting security includes any security convertible into or evidencing a right to acquire a voting security. 
. Dratting Note: The definition of "voting security" has been made to parallel the SEC definition. No 
change in meaning is intended. 

§ 38.2·1323. Acquisition of control of domestic insurer.-No person shall acquire or attempt to acquire
control of any domestic insurer unless the person has previously filed with the Commission and bas sent to 
the insurer an application tor approval of acquisition of control of the insurer, and the Commission has 
issued an order approving the application. 

Drafting Note: Reference to control acquired through the acquisition of stock or otherwise is deleted as 
these methods are included in the definition of control. 

§ 38.2·1324. Contents of application.-A. The application filed with the Commission under § 38.2-1323
shall be made under oath or affirmation and shall contain the followillR illformation: 

1. The name and address of each acquiring person induding:
Dratting Note: The definition of ••acquiring person'• bas been moved to § 38.2-1322.

a. II the acquiring person is a natural person, his principal occupation, all offices and positioDS held
during the past five years, and any conviction of crimes other than minor traffic violations during the past 
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ten years. and 

b. II tbe acquiriag person is not a natural person, (i) a report of the nature of its business operations
duriag the existence of the acquiring person and any of its predecessors, not to exceed five years; (ii) an 
informative description of the business intended to be done by 'the person and the person's subsidiaries; and 
(iii) a list of all individuals who are or who have been selected to become directors or executive officers 
of the person or who perform or Will perform functioDS appropriate to those positions. Tbe report shall 
include the information required by paragraph 1 a of this· subsection. 

2. The source, nature, and amount of the consideration used or to be used in effecting the acquisition
of control, a description of any transaction in which funds were or are to be obtained for that purpose, and 
the identity of persons furnishing the coasideration. However, where a source of the consideration is a Joan 
made in the lender's ordinary course of business, the identity of the lender sball remain confidential if 
requested by tlle person filing the application; 

3. Fully audited financial information regarding the earnings and financial condition of each acquiring
person during tbe existence of the acquiring person or the predecessors, not to exceed five years, and 
similar unaudited information as of a date not earlier than ninety days prior to the filing of the 
application; 

4. AJJy plans or proposals that each acquiring person may have to liquidate the insurer, to sell its
assets or merge or consolidate it with any person, or to make any other material change in its business or 
corporate structure or management; 

5. The number of shares of any security of the insurer that each acquiring person proposes to acquire
and the terms of the acquisition; 

Dratting Note: The Commission's concern relates to the safety of the policyholder. The fairness of the 
transaction to a stockholder is ·Dot of primary regulatory concern. 

6. The amount of each class of any such security that each acquiring person beneficially owns or bas a

right to acquire beneficial ownership ot 

7. A lull description of any contracts, arrangements or understandiags with respect to any security in
which an acquiring person is involved, including but not limited to transfer of any of the securities, joint 
ventures, loan or option arraagements, pu'ts or calls, guarantees of Joans. guarantees against Joss or 
guarantees of profits. division of losses or profits, or the giving or witb.boldiag of pro:JCies. The description 
shall identity the persons with whom the contracts. arra.agements or understandings have been made; 

8. A description of any acquiring person's purchase of any such security during the twelve calendar
months preceding the filing of the application, including the dates of purchases, names of the purchasers, 
and consideration paid or agreed to be paid tor the security; 

9. A description of any recommendatio1JS to purchase any such security made by any acquiring person
or by any person based upon interviews or at the suggestion of any acquiring person during the twelve 
calendar months preceding the filing of the application; 

l 0. Copies of all tender otters, requests or invitations for tenders of exchange offers and agreements to 
acquire or excbange any such security and of additional related soliciting material which has been
distributed; - · 

11. The terms of any agreement. contract or understanding made with any broker-<lealer as to
solicitation of these securities tor tender and the amount of any associated lees, commissions or other 
compensation to be paid to broker-dealers: and 

12. Any additional information the Commis,gon may prescribe as neces;ar:,v or appropriate for the
protection of the policyholders or the public. 

Dratting Note: Shareholders are deleted, as primary regulatory concem is directed to the policyholder. 

B. It the person required to file the application referred to in § 38.2-1323 is a partnership, limited
partnership, syndicate or other group. the Commission may require that the information called for by 
subsection A of tbis section be given with respect to (i) each partner of the partnership or limited 
partnership, (ii) each member of the syndicate or group, and (iii) each person who controls any partner or 
member. It any partner. member or person is a corporation, or if Ute person required to file the 
application referred to in § 38.2-1323 is a corporation, the Commission may require that information be 
given tor the corporation, each officer. and director of the corporation, and each person who is direcUy or 
indirecUy the beneficial owner of more than ten percent of the outstanding voting securities of the 
corporation as required by subsection A of this section. 

C. II any material change occurs in the facts set forth in the application filed with the Commmion and
scat to aa ia:,urc:r pur.,uoat tc, § 38.�-l:JJ:3, an .:uneiJdnieut �ttiu0 fuI-th Un; ci.,e1.U5c, tc.115cClu:;:s w-ith {;Opie;, of 
all documents and other material relevant to the change, shall be filed with the Commission and sent to 
the insurer within t:wo business days alter the person filing the application learns of the change. 

§ 38.2-1325. Alternate filing materiaJs.-1! any acquisition referred to in § 38.2-1323 is proposed to be
made by means of a registration statement under the Securities Act of 1933 or in circumstances requiring 
tbe disclosure of similar information under the Securities Exchange Act of .1934, or under the 
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Take-Over-Bid Disclosure Act (§ 13.1-528 et seq.), the person required by § 38.2-1323 to file an application 
may use these documents in furnishing the required information. 

Drafting Note: The deletion of ··otter, request. invitation, agreement or' makes this section consistent 
with proposed § 38.2-1323. (See also proposed § 38.2-1326(2),(4), and (6) and proposed § 38.2-1328.) The 
deletion of .. pursuant to the section" and the insertion of ''by § 38.2-1323" have been made for clarity. 

§ 38.2-1326. Approval by Commission.-Tbe Commission shall approve the application required by §
38.2-1323 unless, after giving notice and opportunity to be heard, it determines that: 

1. Alter the cbange of control, the insurer would not be able to satisfy tile reqwremeats for the
issuance of a license to write the classes of iasurance for which it is presently licensed; 

2. The acquisition of control would Jessen competition substantially or tend to create a monopoly in
insurance in this Commonwealth; 

Drafting Note: The deletion of the words before the word .. acquisition,, in subsection 2 above and 
subsections 4 and 6 below make these subsections consistent with proposed § 38.2-1323. 

3. The naancial condition of any acquiring person might jeopardize the financial stability of the
insurer, or prejudice the interest of its policyllolders ;

4. Any plaas or proposals of tbe acquiriag party to liquidate the insurer, sell i'ts assets or consolidate
or me�e it with any person, or to make any other material change in its busine9; or corporate structure 
or management, are unfair and unreasonable to policyholders of the insurer ud not in the public interest; 

5. Tbe competence, experience, and integrity of those persons wbo would control the operation of the
insurer are such UJat it would not be in the interest of policyholders of tbe insurer and of the public to 
permit the acquisition of control; or 

6. Alter the change of control, the insurer's surplus to policyholders would not be reasonable in
relation to its outstand.iDg liabilities or adequate to its tiaa.acial needs. 

Dratiiag Note: Provisions relating to the protection of shareholders are deleted. Regulatory concern is 
for tbe policyholder and not the shareholder. 

Dratting Note: This section is being deleted because it is self-evident that failure to comply with a law 
is a violation at that law. 

§ 38.2-1327. Time tor hearing; order of Commission.-Any bearing held pursuant to § 38.2-1326 shall
begin within forty days of the date the applicati.on is filed with the Commission. In approving any 
application llled pursuant to § 38.2-1323. the Commission may include bl its order any conditions, 
stipulations, or provwoas which the Commisgon determines to be necessary to protect tbe interests of the 
policyb.olders ot the insurer and the public. 

Drafting Note: The cross-references were ClJalJged because the oaly section mentiollillg a beariag is 
proposed § 38.2-1326 and only proposed § 38.2-1323 is needed to identity the application referred to. 

§ 38.2-1328. Exemptioa.-Tbe provisioas of §§ 38.2-1323 through 38.2-1327 shall not apply to any
acquisition that the Commission, by order. exempts from those sections. Acquisitioas granted exemption 
sball include those whieh (i) have not been made or entered into tor the purpose of and do not have the 
eltect of cbaaging or ialluencing the control of a domestic msurer, or (ii) otherwise are aot comprehended 
Within these sections. 

Dratting Note: It is illogical"to apply the exemption to itself, so existiag § 38.1.178.1:7 .IJas been changed 
to § 38.1-178.1:6 (proposed § 38.2-1327). The deletion of the words before tb.e word "acquisiton�· makes this 
section consistent With proposed § 38.2-1323. 

§ 38.2-1329. Registration of iasurers that are members of holding company system.-A. Each insurer
liceased to do business in this Commonwealth that is a member of an iDSUrance boldilJg company system 
shall regiSter with the Commission. Any insurer subject to registration under this section Sb.all regiSter 
within fifteen days after it becomes subject to registration, unless the Commmion extends the time tor 
registration for good cause sboWD.. 

Drafting Note: Subsection (b) of this section has been combined with part of the first sentence and the 
last sentence of subsection (a) of this section and made into a proposed subsection B. 

B. 1. This section shall not apply to:

a. Any foreign insurer subject to disclosure requirements and standards adopted by statute or regulation
in the jurisdiction of its domicile that are substantially similar to those contained in this section; or 

b. Any insurer, information, or transaction if and to the extent that the Commission exempts the same
from this section. 

Dratting Note: Subsection B is a combination of portions of the previous subsectioas (a) and (b) of this 
section. The change is only tor organua.tional purposes. 

2. Any licensed insurer that is a member of a holding company system but not subject to registration
under this section may be required by the Commission to turo.isb a copy al the registration statement, or 
other information tiled by the insurer, with the insurance regulatory authority of its domiciliary jurisdiction. 

C. Each insurer subject to registration under this section shall file a registration statement 011 a form
provided by the Commission. Such statement sball contain current information on: 
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1. The capital structura, general financial condition, ownership, and management of the insurer and any
person controlling the insurer; 

2. The identity of every member of the insurance holding company system;

3. The following agreements in force, continuing relationships and transactions currently outstanding
between the insurer and its affiliates: 

a. Loans, other investments, or purchases, sales or exchanges of securities of the affiliates by the
insurer or of the insurer by its affiliates: 

b. Purchases, sales, or exchanges of a$ets;

c. Transactions not in the ordinary course of business;

d. Guarantees or undertakings tor the benefit of an affiliate that result in an actual contingent
exposure of the insurer's as.sets to liabiUty, other than insurance contracts entered into in the ordinary 
course of the insurer's business; 

e. All management and service contracts and all cost-sharing arrangements, other than cost allocation
arrangements based upon generally accepted accounting principles; and 

i Reinsurance agreements covering all or substantially all of one or more classes of insurance of the 
ceding insurer; and 

4. Other matters relating to transactions between registered insurers and any affiliates which may be
included from time to time ia any registration forms adopted or approved by the Commission. 

D. If information is .not material for the purposes of this section, it need · not be disclosed on the
registration st.atement filed pursuant to subsection B of this section. Unless the Commission prescribes 
otherwise, information about transactiollS that are aot material transactions shall not be deemed material 
for purposes of this section. 

Dratting Note: The term "material transaction," which is deliaed in proposed § 38.2-1322, is used 
instead of essentially repeating that definition as done in the existing subsection (c). 

E. Each registered insurer shall report all additional material transactioa.s with affiliates and any
material changes in previously reported material transactions with affiliates on amendment forms proVided 
by the Commission. Each insurer shall make its report within fifteen days after the end of the month in 
which it learns of each additional material transaction or material change in material traDSaction. Each 
insurer shall report to the Commi$ion all dividends and other distributions to shareholders within two 
business days following their declaration. Each registered insurer shall also keep current the information 
required by subsection C of§ 38.2-1329 by filing an amendment to its registration statement within 120 days 
alter the end 01· each fiscal year of the ultimate controlling person of the insura.nce holding company 
system. 

F. The Commission shall terminate the registration of any insurer that demonstrates it no longer is a
member of an insurance holding company system. 

G. The CommisSion may require or allow two or more affiliated insurers subject to registration under
this section to file a consolidated registration statement or coDSOlidated reports amending their consolidated 
registration statement or their individual registration statements. 

H. The Commission may allow an insurer which is authorized to do business in this Commonwealth and
which is part of an insurance holding company system, to register on behalf of any affiliated illSurer 
required to register under subsection A of this section and to file all information and material required to 
be filed under this section. 

Drafting Note: Provisions of this subsection have been moved to subsection B of this section. 

I. Any person may file with the Commission a disclaimer of affiliation With any authorized insurer. The
disclaimer shall fully disclose all material relationships and bases for affiliation between the person and the 
insurer as well as the basis tor disclaiming the affiliation. After a diSclaimer bas been filed, the insurer 
shall be relieved of any registering or reporting requirements under this section that may arise out of the 
insurer's relationship with the person unless and until the Commission disallows the diSclaimer. The 
Commission shall disallow tbe disclaimer only after giving all interested parties notice and opportunity to 
be beard. Any disallowance shall be supported by specific findings of fact 

Drafring Note: Subsectjon (j) is aeleted since U is self.-evident that failure to comply with a section iS a 
violation of the section. 

§ 38.2-1330. Standards for transactions with affiliates; adequacy of surplus; dividends and other
distributions.-A. Material transactions by registered insurers with their affiliates shall be subject to the 
following standards: 

1. The terms shall be fair and reasonable;

2. The books, accounts. and records of each party shall disclose clearly and accurately the precise
nature and details of the transactions; and 
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3. The insurer's surplus to policyholders following any dividends or distributions to shareholder affiliates
shall be reasonable in relation to the insurer's outstanding liabilities and adequate to its financial needs. 

B. For purposes of this article, in determining whether an iDSUrer's surplus to policyholders is
reasonable in relation to the insurer's outstanding liabilities and adequate to its financial needs, the 
tolloWing factors, among others, shall be considered: 

1. The siZe of the insurer as measured by its assets, capital and surplus, reserves. premium writings,
insurance in force, ·and other appropriate criteria; 

2. The extent to which the insurer's business is diversified among different classes of insurance;

3. Tbe number and size of risks insured in each class of business;

4. Tbe extent of the geographical dispersion of the i.usurer's insured risks;

5. The nature and extent of the insurer's reinsurance program;

6. The quality, diversification, and liquidity of the insurer's investment portfolio;

7. The recent past and projected future trend in the size of the insurer's surplus to policyholders;

8. The surplus to policyholders maintained by other comparable insurers;

9. Tbe adequacy of the insurers reserves; and

10. The quality and liquidity of iavestments in subsidiaries. The Commmion in its judgment may
classify uy investment as a noaadmitted asset for the purpose of determining the adequacy of surplus to 
policyholders. 

C. No insurer subject to registration under § 38.2-1329 sllall pay any extraordinary dividend or make
any other extraordinary distribution to its shareholders or confer any rigllts on its sbarebolders regarding 
the dividend or distribution until approved by the Commission. The Commission must approve or disapprove 
tile distribution within thirty days alter receiving notice of the declaration of distribution. II the Commission 
does aot disapprove the distribution within the thirty day period. the distribution shall be considered 
approved. 

D. For :,urposes of this section, an eztraordinary dividend or distribution includes any dividend or
distribution ot cash or other property, whose fair market value together with that of other dividends or 
distributions made within the preceding twelve months exceeds either (i) ten percent of the iDsurer's 
surplus to policyholders as of tbe immediately preceding December 31, or (ii) tbe net gain from operations 
of the insurer,· if the insurer is a life msurer, or the net income. if the insurer is not a life insurer, tor the 
twelve-month period ending the immediately preceding December 31. but shall aot include pro rata 
distributions of any class of the insurer's own securities. 

Dratting Note: Tbe last paragraph of exiStiag subsection ( c) bas been merged into tbe first paragraph 
of that subsection (proposed subsection CJ. The last paragraph has been interpreted as only applying to 
insurers subject to registration under this article, so no change in meaning is intended by this change. Net 
investment income bas been cbanged to net income to coD.lorm with the NAIC model 

§ 38.2-1331. Commission approval required for certain transactioas.-A Prior written approval of the
Commission shall be required tor (i) any material transaction between a domestic iasurer and any of its 
affiliates involving more tJJan either nve percent of the insurer's admitted assets or twenty-five percent of 
the insurer's surplus, whichever is less, as of tbe immediately preceding December 31, and (ii) any 
investment in affiliated companies being in excess of fifty percent of the lesser of surplus to policyholders 
reported on the immediately preceeding December 31. or the surplus to policyholders at the time 
application is made to the Commission for approval of tbe transaction. For the purpose of this section, an 
insurer's investment in affiliated companies is tbe sum of (i) the cl$e1S held by tbe insurer that represent 
Sf!CUrities issued by companies of the affiliate system, and (ii) the assets of the insurer that are pledged on 
beball of companies in the affiliate system. Failure of the Commission to act within thirty days after 
notification by the insurer shall constitute approval of the transaction. 

Drafting Note: In addition to the requirement tor prior approval of the alnliated transaction to be 
based on a transaction amounting to the lesser of 5% of admitted assets or 25% of surplus. prior approval 
must be granted tor investments resulting in holdings of assets in affiliated holding companies being in 
excess of 50% of surplus. The 50% of surplus requirement is NAIC model language. 

B. Nothing contained in tbiS section shall authorize or permit aay transaction that would be otherwise
contrary to law. 

C. Tbe Commission, in reVieWing any material traasaction under 'this section, shall consider whether the
material transaction complies With the standards set forth in § 38.2-1330 and whether it may adversely 
affect the interest of policyholders. The Commission shall set forth the specific reasons for the disapproval 
of any material transactions. 

D. The approval of any material transaction under this section shall be deemed an amendment under
subsection E of§ 38.2-1329 to an insurer's registration statement without further filing. 
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E. This section shall not apply to a· material transaction that is a dividend or distribution.

§ 38.2-1332. Examinations.-A In addition to the powers the Commission has under § 38.2-1317, the
Co.mmision shall also have the power to order any insurer registered under § 38.2-1329 to produce any 
records, books. or other information papers in the possession of the insurer or its affiliates necessary . to 
determine the linaDciaI condition or legality of conduct of the iasurer. If the insurer fails to comply with 
the order, the Commission shall have the power to examine its affiliates to obtain the information. 

B. The Commission shall exercise its power under subsection A of this section only if the examination
of the insurer under § 38.2-1317 is inadequate or the interests of the policyholders of the insurer may be 
adversely affected. 

C. Tbe Commission may retain at the registered insurer's expense any attorneys, acwaries, accountants
and other experts reasonably necessary to assist in the conduct of the examination under subsection A of 
this section. Any persons so retained shall be under the direction and control of the Commission and shall · 
act in a purely advisory capacity. 

D. Each insurer producing books and papers for examination records pursuant to subsection A of this
section shall be liable tor and shall pay the expense of the examination in accordance with the provisions 
of § 38.2-1319. 

Dratting Note: The word ••registered" has been deleted in the above sentences as the ''pursuant to" 
phrase sufficiently identities what kind of insurer is being referred to. 

§ 38.2·1333. Colllidential treatment of information and documents.-All information. documents, and
copies obtained by or disclosed to the Commmion or any other person in the course of an examination or 
investigation made pursuant to § 38.2·1332, and all information reported pursuant to § 38.2-1329, shall be 
confidential and shall not be made public by ttie Commission or any other person Without ttie prior written 
COJJSellt of the insurer to which tbey pertain. However, this provision shall not apply to information given to 
insurance departments in other states. After aiJ insurer and its affiliates have been given notice and 
opportuaity to be heard, the Commission may publish all or any part of the information and materials 
referred to in this section in any maaIJer it considers appropriate, if it determines that the interests of 
policyholders or the public will be served by the publication. 

Dratting Note: Ia light of the unified regulation section in Chapter 2, existing § 38.1-178.6 is being 
deleted. 

Dratting Note: In light of the unified cease and desist section in Chapter 2, existing § 38.1-178.7 is 
being deleted. (see also existing § 38.1-178.17.) 

Dratting Note: In light of the unified penalty section in Chapter 2, existing § 38.1-178.8 is being deleted. 
(See also existing § 38.1-178.18.) 

§ 38.2-1334. Revocation, suspension, or nonrenewal of insurers license.-Wbenever it appears to the 
Commission that any persan has committed a violation of this article that makes the continued operation ot 
an insurer contraJy to the interests of policyholders or the public, the Commission alter giving notice and 
an opportunity to be beard, may suspend, revoke or refuse to renew the insurer's license to transact 
business in this Commonwealth tor whatever period it finds is required tor the protection of policyholders 
or the public. Any such action shall be supported by specific findings of tact and conclusions of Jaw. 

Dratting Note: This section goes beyond proposed § 38.2-1040 in that it applies to violations by persons 
other than insurers as well as to insurers, so it is being ret.ained. 

Article 6. 

Subsidiaries of Insurance Companies. 

§ 38.2-1335. Detinitions.-The terms defined in § 38.2-1322 shall have the same meaning in this article.

§ 38.2-1336. Subsidiaries of insurers.-Notwithstanding the provisions of any other law, a domestic
insurer shall not organize, acquire, or obtain control of any subsidiary, either by itself or in cooperation 
with one or more persons. unless the subsidiary is engaged in Ule following kinds of business: 

1. Tramacting any kind of insurance business authorized by the jurisdiction in which the subsidiary is
incorporated; 

2. Acting as an insura.nce broker or as an insurance agent for its parent or for any of its parent's
insurer subsidiaries; 

3. Investing, reinvesting or trading in securities for its own account, that of its parent, any subsidiary of
its parent, or any affiliate or subsidiary; 

4. Managing any investment company subject to or registered pursuant to the Investment Company Act
of 1940, as amended, including related sales and services; 

5. Acting as a broker-dealer subject to or registered pursuant to the Securities Exchange Act of 1934,
as amended; 

6. Rendering investment advice to govemmen� governmental agencies, corporations or other
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organizations or groups; 

7. Readering other services related to the operations of an insurance business induding, but not limited
to, actuarial, loss prevention, safety engineering, data processing. accounting, claims, appraisal and collection 
services; 

8. Owning and managing assets that the domestic insurer could itself own or manage;

9. Acting as administrative agent tor a governmental illstrumentality that is performing an insurance
function; 

10. Financing of insurance premiums or agents;

11. Engaging in any other business activity the Commission determines to be reasonably ancillary to an
i.asura.nce business; or 

12. Owning a corporation or corporations engaged or organized to eaga.ge exclusively in one or more of
tbe bUSliJesses specified in this section. 

§ 38.2-1337. Disclaimer of control.-1. A domestic insurer may acquire voting securities of any company
in an amount sufficient to presume control without the company's being considered a subsidiary if the 
domestic iJJsurer mes a disclaimer of alliliation with the CommisSion. The disclaimer sllall disclose fully (i) 
tbe aature and purpose of tbe investment, (ii) all material transactions and relationsb.ips between the 
domestic iJJsurer and the company, and (iii) the basis for tbe disclaimer. The Commission may disallow the 
disclaimer only alter givilJg tbe domestic iasurer and tbe company notice and an opportunity to be heard. 
Any dlsallowance sball be supported by specific findings of fact. 

2. It the Commissioa disallows the disclaimer, the domestic insurer shall immediately take action
sulllcleat to satisfy the Commission that tbe domestic insurer does aot control the company. 

§ 38.2·1338. Appllcability.-This artide sbalJ not apply to any investment or subsidiary relatiotJShip that
"8S in effect prior to June 1, 1977 between a domestic insurer and another company. However, no 
domestic hlsurer may increase its investment or 0V11Jership of voting securities or otherwise materially 
lacrease its control aver the allairs of the company without prior approval of the Commission. 

§ 38.2-1339. Eremptions.-Notbiag in this article s1Jal1 exempt aay domestic insurer from the provisions
ol Article 5 (§ 38.2-1322 et seq.) of this chapter. 

Draltlng Note: In light of tbe unified rules and regulations section in CJJapter 2, existing § 38.1-178.16 is 
beilJg deleted. 

Draltla, Note: In lJgbt of the unified cease and desist section iJJ CIJapter 2, existing § 38.1-178.17 is 
belag deleted. 

DraltllJg �ote: In light of th� unified penalty section, existing § 38.1-178.18 is being deleted. 

§ 38.2·1340. Revocation, suspension, or noarenewal of msurer's Iicease.- Whenever it appears to the
Commlmoa tllat any person bas committed a Violation of this article that makes the coatillued operation of 
a domestic Insurer coatnuy to tbe interests of policyholders or the publl� the Commission may, after 
glvlllg notice and an opportunity to be heard, suspend. revoke or refuse to renew the msurer's license to do 
business In this Commonwealth for whatever period it finds is required for the protection of policyholders 
or the public. Any such action shall be supported by specific findings of tact and conclusions of law. 

Dratting Note: This section goes beyond proposed § 38.2·1040 in that it applies to violations by persons 
other than insurers as well as to insurers. so it is being .retained. 
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Title 38 .. 2 

CHAPTER 14. 

Investments. 

Among the changes proposed for Chapter 14 are: 

1. Subsection B of§ 38.2-1402 has been added to give the Commission the authority·
to classify investments not considered by the chapter.

2. A provision has been added to § 38.2-1423 for a pro form a dividend standard for
pref erred stocks issued less than three years before the date of investment.

3. In§ 38.2-1429, the col lateral requirement has been reduced to 102 percent.

4. In proposed § 38.2-1432, United States government bond mutual funds have been
added as a Category 1 investment.

5. Subsection A of§ 38.2-1437 has been rewritten to allow the loan-to-value ratios
for leasehold mortgages and mortgages to employees of insurers to be exceeded
if the excess is covered either by FHA, VA, etc. or by private mortgage guaranty
insurance. The existing options for other mortgages to be exceeded under these
conditions will be continued.

6. Subsection A of § 38.2-1441 has been changed to clarify that "real estate"
includes a leasehold of real estate of twenty years or more.

7. Section 38.2-1442 has been added specifying that obligations of the two Virginia
guaranty associations qualify as Category I investments ..
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CHAPTER 14. 

INVESTMENTS. 

Article 1. 

General Provisions. 

§ 38.2-1400. Scope and purpose of chapter.-This chapter applies to and regulates the investments of all
domestic insurers. A foreign or alien insurer may invest its funds and assets in investments permitted by 
the laws of its state or country of domicile. 

§ 38.2-1401. Definitions.-As used in this chapter:

"Category 1 investment" means any investment complying With Article 1 ( § 38.2-1400 et seq.) and 
ejtber Article 2 ( § 38.2-1412 et seq.) or 3 ( § 38.2-1443 et seq.), or both Articles 2 and 3, of this chapter. 

"Category 2 investment" means any investment complying with Article 1, but with aeither Article 2 nor 
Article 3, of this chapter. 

''Date of investment" means the date on which funds are disbursed for an investment. 

••Domestic governmental entity" means the United States, any state, or any municipality or district in
any sucb state, or any political subdivision, civil division, agency or instrumentality of one or more of the 
foregoing. 

.. Ezcess capital and surplus" me81JS the capital or surplus, or both the capital and su:rpl� Ulat a

particular insurer bas in excess of its minimum capital and surplus. "Excess capital and surplus" includes 
aay security valuation reserves tor category 2 investments in common stoclr, either required by Jaw or 
prescribed by the Commission. 

.. Fair market value" means tbe price that property will bring when (i) oDered tor sale by one who 
desires, but who is aot obligated, to sell it; (ii) bought by one who is under ao necessity of having it; and 
(iii) sulllcient time bas elapsed to allow interested buyers the opportunity to become informed of the offer
tor sale.

••Fixed charges" means actual interest incurred in each year on funded and utJlunded debt, excluding
· interest on bank deposit accounts, and annual apportiolllllent of debt discount or premium. Where interest
is partially or entirely contingent. upon earnilllJ:S, .. fixed charges" includes coatill.gent interest payments .

.. Institution" means a corporation, church or religious body. 

"Minimum capital Bllct surplus'' means the capital or surplus, or botb the capital and surplus, a

particular insurer must have to obtain its license to transact insurance in this Commonwealth. 

·wet earaingS available for fixed charges" means income minus operatiDg expeases, maintenance
expenses, taxes other tbaD income taxes, depreciation, aDci depletion. Extraordinary nonrecurring income 
and expense items are excluded from tbe calculation of "net eanuags available for fixed charges." 

.. Obligation" means a bond, debenture. note or other evidence of indebtedness. 

.. Prohibited investment" means any investment prohibited by§ 38.2-1407 . 

.. Wrap-around mortgage" means a loan made by an insurer to a borrower. secured by a mortgage or 
deed of trust on real property encumbered by a first mortgage or first deed of trust, where the total 
amount of the obligation of the borrower to tbe insurer under the loan is not less than the sum of (i) the 
principal amount initially disbursed by the insurer on account of the loan and (ii) the unpaid principal 
balance of the obligation secured by the preexisting mortgage or deed of trust. 

§ 38.2-1402. Authority to invest; classification of investments by catego.ry.-A A domestic insurer may
invest its funds and assets in accordance with this chapter. All investments of a domestic insurer shall be 
classified as (i) category 1 investments, (ii) category 2 investments. or (iii) prohibited investments. 

B. The Commission, upon application by an iasurer, may classify any investments made or proposed to
be made and not otherwise specifically classified in Articles 1 and 2 of this chapter as a Category I 
investment. 

Dratting Note: The addittonal language will give the Commission the right to cl�ify new investments, 
not covered by this chapter. as category 1. If the Commission does not approve the application aad 
investment is not prohibited by § 38.2-1407. the default classification is category 2. 

§ 38.2-1403. Category 2 investments exceeding excess capital and surplus.-The value of category 2
investmen'ts in excess of the value of excess capital and surplus shall be excluded from the value of 
admitted assets. 
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§ 38.2-1404. Classification of existing investments.-Any investment held on July I, 1983, that was
permitted at the time it was made under former § 38.1-181 or former §§ 38.1-183 through 38.1-217, shall be 
classified as a category I investment. 

§ 38.2-1405. Dates of determination.-The classification by investment category of each investment shall
be determined as of the date of investment. 

Any limitations based on the amount of the insurer's total admitted assets shall relate to those assets as 
shown by its most recent annual statement. 

§ 38.2-1406. Investment conve.rsions.-lnvestments converted to a new form and resulting in a different
investment classification under § 38.2-1402, at the election of the insurer, shall retain their previous 
investment classification tor a period not exceeding three yeais unless the Com.mi$ion prescribes in writing 
that a longer period is reasonable. Any prohibited investments shall be divested within that period. The 
investment conversions shall include those resulting (i) from investments acquired in satisfaction of or on 
account of loans. mortgages, liens, judgments. or other debts previously owing to the insurer in the course 
of its business, or (ii) from investments acquired through lawful distributions of assets, lawful plans of 
reorganization, or Jawtul and bona fide agreements of bulk reinsurance or of consolidation. 

§ 38.2-1407. Prohibited investments.- No domestic insurer shall iJJvest in or Joan funds secured by:

1. Issued shares of its own capital stock without the Commission's approval. This approval shall be
based on an evaluation that indicates the investment does not adversely affect the insurer or its 
policyholders. The insurer shall not invest in or own more than tweaty percent of its outstanding issued 
stock. except tor the purpose of mutualimtion; 

2. Securities of an insolvent institution;

3. Securities that, by their tenns, will subject the insurer to any assessment other than for taxes or for
wages; or 

4. Investments that as determined by the Commission, are designed to evade any prohibition of this 
title. 

§ 38.2-1408. Authorization of investments.-No domestic insurer shall make any loan, investment, or any
ss.le or exchange of a Joan or investment, except policy Joans of an iJJsurer issuing life insurance policies 
or annuities, unless authorized or approved. Authorization or approval shall be made by (i) its board of 
directors, or other governing body, or (ii) a committee authorized by the governing body or bylaws, to 
make investments, Joans, sales or exchanges. The minutes of the committee sball be recorded, and reports 
of the investments, loans. sa.les or exchanges authorized or approved shall be submitted to the board or 
other governing body at its next meeting. 

§ 38.2-1409. Powers with respect to property.-Subject to uy applicable limitations ud restrictions in 
this cbapter, a domestic insurer may own, bold, maintain, manage, operate, lease, sell, convey, and collect 
and receive income from any property acquired as permitted in th.is chapter. 

§ 38.2-1410. Items not deemed to be prior liens or encumb.rances.-In construing and applying this title.
the following shall not be deemed prior liens or encumbrances: easements; rights-of-way; joint driveways; 
party wall agreements; current taxes and assesgneats not delinquent restrictions as to building, use and 
occupancy unless there is a right of reentry or forfeiture tor violation; instruments reserving mineral. oil, 
or timber rights; title matters for which the insurer is insured against loss by a t:ille insurer; and leases 
under which rents are reserved to the owner of the real estate. 

§ 38.2-1411. Powers with respect to partnership agreements, joint ventures or other associations.
Notwithstanding the provisions of §§ 13.1-627 and 13.1-826, a domestic insurer may enter into partnership 
agreements, joint ventures or other associations, whether or not in corpora.te form, with other companies 
for the purpose of making or participating in .investments otherwise permissible for domestic insurers under 
the provisions of this chapter. 

Drafting Note: Section 38.1-217.13 is being deleted in light of the proposed general regulation section. 
Dratting Note: The severability section is being deleted here in favor of a title-wide severability section. 

Article 2. 

category 1 Investments. 

§ 38.2-1412. Scope of article.-This article sets forth requirements for qualifying as a category 1
investment. If an investment or portion thereof does not comply either with this article or Article 3 ( § 
38.2-1443 et seq.) of this chapter, then that investment or portion of it shall be classified as a category 2 
investment or a prohibited investment, as provided in this chapter. 

§ 38.2-1413. Investment limits for one obligor, one issue or one loan.-A. No domestic insurer shall have
at any one time any combination of investments in or Joans upon the security of the property and 
securities of any one obligor or issuer aggregating an amount exceedillg five percent of the insurer's total 
admitted assets. The limitation prescribed by this section shall not apply (i) to investments in or Joans upon 
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the security of general obligations of the United States or any state or (ij) to investments in foreign 
securities made eligible by § 38.2-1433. 

B. No domestic insurer shall invest in excess of one percent of its total admitted assets in any one
issue of any obligations made eligible for investment under §§ 38.2-1422, 38.2-1423, or § 38.2-1424. 

C. No domestic insurer shall invest in excess of one-half of one percent of its total admitted assets in 
any one loan made eligible by paragraph 3 of § 38.2-1434. 

D. The principal loan amount disbursed, excluding advances made to eaforce or protect the security
for the loan, by a domestic insurer under any single wrap-around mortgage made pursuant to § 38.2-1435 
shall not exceed one percent of it's total admitted assets. 

E. The amount loaned under § 38.2-1430 shall be subject to the limitations of this section applicable to
the kinds of securities or obligations pledged in connection with the Joan. 

F. The limitations of this section apply to the insurer's ownership interests in investments authorized by 
§ 38.2·1411.

§ 38.2·1414. Limits by type of investment.-A. The portion of a domestic insurer's total admitted assets 
in tbe following types of investments shall not exceed: 

l. Ten percent tor tbe investments made eligible by§ 38.2·1416;

2. Ten percent for the investments made eligible by § 38.2·1417;

3. Five percent tor the investments in each agency made eligible by§ 38.2-1418;

4. Ten percent for tbe investments made eligible by § 38.2·1420;

5. Ten percent for the investments made eligible by § 38.2·1423;

6. Five percent tor the investments made eligible by§ 38.2-1424;

7. Five percent for tlJe investments made eligible by§ 38.2·1425;

8. Five percent tor the investments made eligible by § 38.2·1427;

9. An amount equal to its deposit and reserve obligatioIJS incurred in a foreign country tor 'the
investments made eligible by § 38.2-1433; 

10. Two percent tor the investments made eligible (including those that the insurer is obligated to
maJce as well as those made) by paragraph 3 of § 38.2-1434; 

J l. Two percent tor the investments made eligible by § 38.2-1435; 

12. Ten percent tor the investments made eligible by § 38.2-1436;

1 :;. Two percent tor the investments made eligible by § 38.2-1440; and 

14. Twenty-live percent tor the total of investments made eligible by § 38.2-1441, of which no more
than live percent of the total admitted assets shall be in investments in real property to be used primarily 
tor hotel purposes. 

B. The amount loaned under § 38.2-1430 shall be subject to the limitations o.t this section applicable to
the JciDds of securities or obligations pledged in connection with the loan. 

C. The limitations of this section apply to the insurer's ownership interest in investments authorized by
§ 38.2-1411.

§ 38.2-1415 . . Obligations of domestic governmental entities.-A. A domestic insurer may invest in: 

1. Direct obligations of the United States. any agency or instrumentality of the United States or any 
state. or obligations tor which the full faith and credit of any of the foregoing is pledged for the payment 
of principal and interest; or 

2. Valid and lega.lly authorized obligations issued, assumed or guaranteed by any domestic govemmeatal
entity it, by statutory or other legal requirements applicable to those obligations, they are payable as to 
both principal and interest. (i) from taxes levied or required to be levied upon all tazable property or all 
taxable income Within the jurisdiction of the domestic governmental entity, or (ii) from adequate special 
revenues pledged or otherwise appropriated or required by law to be provided for the purpose of the 
payment, excluding any obligation payable solely out of special assessmeIJts on properties benefited by local 
improvements. 

B. Tbe obligations of any domestic governmental entity that has defaulted in the payment of principal
or interest of any of its obligations within the five years immediately preceding the date of investment 
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shall not be eligible for investment under this section. 

§ 38.2-1416. Canadian governmental obligations.-A domestic insurer may invest in obligations that:

1. a. Are obligations of Canada, any province of Canada, or of any municipality in canada having a
population of at least 100,000, if the foregoing types of obligations meet the standards required for 
obligations of domestic governmental entities in paragraph 2 of subsection A of§ 38.2-1415; or 

b. Are .direct obligations of Canada or any province of Canada, or are obligations tor which the full 
faith and credit of either is pledged for payments of both principal and interest; 

2. Are payable both as to principal and interest in lawful money of the United States or of Canada; 
and 

3. Meet the standard required for obligations of domestic governmental entities in subsection B of §
38.2-1415, 

§ 38.2-1417. Canadian corporate obligations.-A domestic insurer may invest in obligations issued,
assumed or guaranteed by any solvent institution created. or existing under the laws of canada, or any 
province of Canada. However, those obligations shall meet the standards speC'ified in § 38.2-1421 tor 
obligations of institutions created or existing under the laws of the United States or any state . 

§ 38.2-1418. Obligations of certain international ageneies.-A domestic insurer may invest io valid and
legally authorized obligations issued, assumed or guaranteed by an international development bank of which 
the United States is a member Slld whose obligations are included in the three highest grades or their 
equivalent by a national rating agency recognized by the Co.lDJD.i$jon. 

§ 38.2-1419. Railroad terminal and other securities.-A domestic insurer may invest in obligations
secured by first mortgages, first deeds of trust or other similar liens upon terminal. depot or tunnel 
property, including lands, buildings and appurtenances, used in the service of transportation by one or more 
railroad corporations whose obligations are eligible as investments under § 38.2-1421. However, these 
obligations shall be (i) the direct obligation of the corporation or corporatioas, or (ii) guaranteed by 
endorsement by, or guara.nteed by endorsement �med by the corporation tor the payment of principal 
and interest of UJose obligations. If the guarantee or assumption of guarantee is by two or more of the 
corporations, it shall be joint and several as to each. No such investment shall be made if there has been 
any default in tbe payment of principal or interest since UJe issuance of the obligations but not to exceed 
live years from the date of investment. 

§ 38.2·1420. TtaIJSpOrtation equipment trust certificates.-A domestic insurer may invest in adequately
secured equipment trust certificates or other adequately secured instroments evidencing (i) an interest in 
transportation equipment wholly or partly Within the United States and (ii) a right to receive determined 
portions of rental. purchase or other fixed obligatory payments for the use or purchase of the 
transportation equipment. 

§ 38.2-1421. Corporation obligations.-A domestic insurer may invest in obligations issued, assumed or
guaranteed by any solvent institution that is not in default as to principal or interest on the date of 
investment and which is created or existing under the Jaws of the United States or any state if: 

1. a. For a period of five fiscal years immediately preceding the date of investment, except in the case
of finance companies, the net earnings available for rvced charges of the institution have averaged per year 
not less than one and one-half times, and in the case of fjll8.1Jce companies, not less than one and 
one-quarter times, its fixed charges for that year, or 

b. During either of the last two fiscal years immediately preceding the date of investment, except in
the case of finance companies. the net earnings available for fixed charges of the institution have been not 
less than one and one-half times. and in the case of finance companies, not less tha.1l one and one-quarter 
times, its fixed charges for that year; or 

2. The obligations at the time of investment are included in the four highest grades or their equiValent
by a national rating agency recognized by the Commission. 

§ 38.2-1422. Obligations secured by certain leases.-A domestic insurer may invest in obligations of any
solvent company other than companies referred to in § 38.2-1419, incorporated under the Jaws of the 
United States or of any state if: 

1. Tile obligations are secured by an 8$ignmeat to the insurer of a lease, and the rents payable under
the lease, of real or personal property or both to (i) a domestic governmental entity; (ii) Canada,. or any 
province of canada; or (iii) one or more companies incorporated under the Jaws of the United States, any 
state, Canada or any province of canada; 

2. The rentals assigned are sufficient to repay the indebtedness within the unexpired term of the lease,
excluding any term that may be provided by an enforceable option of renewal; 

3. Tbe lessee on any lease securing an obligation under this section, or the guarantor of the lease, is
an entity whose obligations would be eligible for investment by an illSurer in accordance with §§ 38.2-1415, 
38.2-1421 or 38.2-1425; 
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. 4. The lessee or guarantor has not defaulted in payment of interest or principal on any of its 
obllgstions during the five fiscal years immediately preceding the date of investment; and 

5. A first lien on the interest of the lessor in the unencumbered leased property is c,btained as
additional security for any obligation acquired pursuant to this section. 

§ 38.2-1423 Preferred stocks.- A domestic insurer may invest in preferred stocks of any company
incorporated under the Jaws of the United States or any state it: 

I. a. The preferred stock under consideration is not in arrears as to dividends if cumulative. or 

b. Full dividends on the preferred stock under consideration have been paid in the last three years, or 
since issue if issued less than three years before the date of investment, if noncumulative; 

2. Required sinking fund payments are on a current basis; and

3. For each of tbe most recently completed "three years. net eamiags available for fiXed charges of the
issuer are at least equal one and one-quarter times the sum of (i) the issuer's fixed charges and (ii) 
dividend requirements both of the preferred stock under consideration and of all preferred stock on a 
parity with it or having a greater priority. To the extent the preferred stock under considera.tion was issued 
less than three years before tbe date of investment, its pro torma dividend requirements shall be included 
in item (ii) in tbe preceding sentence. 

Dratting Note: A pro lorma dividend standard for preferred stDCJcs issued less tbal! three years before 
the date of investment bas been added to § 38.2-1423. 

§ 38.2-U24. Guaranteed stocks.- A domestic insurer may invest ill stoclcs guaranteed by a solvent
company incorporated under the laws of the United States or of aay state ii tor tbe past three years the 
guarantor's net earnings available tor meeting fixed charges is at least one aad one-quarter times tbe sum 
of (j) tbe lix2d charges of the guarantor and (ii) tbe dividends on the guaranteed stock. 

§ 38.2-1425. Stock or obligations of banks or trust companies.-A A domestic iasurer may invest in the 
capital stock. notes or debentures of any ban.Jc or trust compaay "that is a member of the Federal Deposit 
Iasurance Corporatton and tbst bas earned a rate of return on its net worth of at least five percent for 
each of the preceding three years. 

B. No domestic insurer shall invest in more than ten percent of the actuany issued and outstanding
common capital stock of any one such bank or trust company. 

C For tbe purpose of this section. the term "bank" includes a registered banJc boldiDg company as 
defined by tbe Federal Bank Holding Act of 1956, as amended, and a registered bank boldiag company 
sball be considered a member of the Federal Deposit Insurance Corporation it all its subsidiary banks are 
members ot tbe Federal Deposit Insura.ace Corporation. 

§ 38.2-1426. Application of earnings tests.-11 the issuing, assuming or guaranteeing institution bas not
been in operation tor the entire period for which earnings tests are being applied pursuant to §§ 38.2·1421 
through 38.2-1425. the eamiags tests slJall be based upon pro torma statements incorporating statements of 
say predecessor or constituent institutioas for that portion of the earnings tests period that the current 
institution was not in operation. if: 

l. Tbe current institution was formed as a consolidation or a merger of two or more institutions, at
least ooe of which was in operatton at the begiaaiag of the test period; or 

2. Tbe current iastitution bas acquired all of the assets of an institution or any division or other unit of 
an institution tJJat was in operation at tbe beginnillg of the test period. 

§ 38.2-1427. Common stock; covered call optioJJS.-A A domestic insurer may invest in the common
capital stock of any company incorporated under the Jaws of tbe United States or any state. if the common 
capital stock of the corporation (i) is traded on a securities exchange or on an over-the.counter market 
regulated under the Securities Excballge Act of 1934, as amended. or (ii) is that of an issuer registered and 
operated as an open-end investment company in accordance with the Investment Company Act of 1940, as 
amended. 

B. A domestic insurer also may write exchange-traded, covered call options on sbares of common
capital stock it owns. 

C No domestic insurer shall invest in more than ten percent of the issued and outstanding common 
capital stock of any one corpora.tion or issuer. 

§ 38.2·1428. Hedging transactions.- A domestic illSUrer may effect or maintain bona fide hedging
transactions pertaining to securities otherwise eligible for investment under §§ 38.2-1415 through 38.2-1427 
including. but not limited co: (iJ financial futures contracts. war.rants, options, calls and other rigllts to 
purchase. and (ii) puts and other rights to require anoib.er person to purchase such securities. The 
contracts. options, calls. puts. and rights sball be traded on a commodity exchange regulated under tbe 
CommOdity Exchange Act. as amended, or on a securities excbaJJge or on an over-the.counter market 
regulated under the Securities Exchange Act of 1934. as amended. For purposes of this section, a "bona 
fide hedging traasa.ction •• meaIJS a purchase or sale of a contract, warrant. option, can. put or right entered 
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into tor the purpose of (a) m1nzm1Z1ng interest rate risks in respect of interest obligations on insurance 
policies or contracts supported by securities held by the insurer or (b) offsetting changes in the market 
values or yield rates of securities beld by the insurer. 

§ 38.2·1429. Leading of securities.-A. A domestic iIJSurer may lend securities held by it pursuant to §§ 
38.2·1415 through 38.2·1427 ii: 

1. Simultaneously with the delivery of the securities, the insurer receives collateral from the borrower
consisting of cash or consisting of securities issued, assumed or guaranteed by the United States, an agency 
of the United States or any state. The securities shall have a present market value of at least 102% of the 
market value of the securities loaned; 

Drafting Note: The collateral requirement has been reduced to 102% from 103% to conform with 
industry practice. 

2. The securities are loaned only for the purpose of making delivery of securities in the case of short 
sales, in the case of failure to receive securities requested for delivezy or in other similar cases; 

3. Prior to the loan, the borrower furnishes the insurer with the most recent statement of the
borrower's financial condibon and a representation by the borrower that there bas been no material 
adverse change in its financial condition since the date of that statement; 

4. The insurer receives a reasonable fee related to the value of the borrowed securities and to the
duration of the loa.n; 

5. Tbe loan is made pursuant to a written loa.n agreement; and

6. The borrower is required to furnish by the close of each business day during the term of the loan a
report of the market value of all collateral and tbe market value of all borrowed securities as of the close 
of trading on the previous business day. If at the close of any business day the market value of the 
collateral is Je$ than 102% of the market value of tb.e securities loaned, then the borrower shall deliver 
by the close of the next business day an additional amoUIJt of cash or securities. The market value of these 
additional securities, together with the market value of all previously delivered collateral, shall equal at 
least l 02% of the market value of the securities loaned. 

B. For the purposes of this section, "market value" includes accrued interest.

§ 38.2·1430. Collateral loans.- A domestic insurer may make loans secured by secunties eligible for
investment under this article. At the date of investment, the Joan shall not exceed eighty percent of the 
market value of the collateral pledged. However, if the collateral coasists of obligations issued, assumed or 
guaranteed by the United States. the loan may equal the market value of the collateral pledged. 

§ 38.2·1431. Policy loans.-A domestic insurer issuing life insuraace policies or annuities may loan any
sum not exceeding the cash surrender value specified in the policy to its policyholder upon the pledge of 
the policy as collateral. 

§ 38.2·1432. Savings, certificates, etc.-A domestic insurer may invest in any of tbe folloWing:

l. lnterest·bearing checking or sa.vings accounts, certificates of deposit, or other short·term investments
made available or issued by any solvent bank or trust company that is a member of the Federal Deposit 
Insurance Corporation; 

2. Interest-bearing savings or share accounts. certificates of deposit or any other short-term investments
made available or issued by any solvent building and loan or savings and Joan association that is a 
member of the Federal Savings and Loan Insurance Corporation; 

3. Bankers acceptances of the kinds and maturities made eligible by Jaw for rediscount with Federal
Reserve Banks. provided that these securities are accepted by a bank or trust company that is a member 
of the Federal Reserve System; 

4. Money market mutual funds; or

5. United States government bond mutual funds.
Drafting Note: United States government mutual funds have been added as they represent a viable

investment alternative. 

§ 38.2-1433. Foreign securities.-A. A domestic insurer transacting the busine$ of insurance in a foreign
country may invest in securities of or issued in that country of substantially the same kinds, classes, and 
investment gra.des as the insurer may acquire in the United Sta.tes. 

B. These investments shall be payable in lawful currency of the United States, except where payment
in other lawful currencies is required to match obligati.ons denominated in such other lawful currencies. 

§ 38.2�1434. Mortgage loans.- Subject to the provisions of§ 38.2·1437, a domestic insurer may invest in:

1. Obligations secured by first mortgages or first deeds of trust on improved unencumbered real
property located in the United States; 
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2. Obligations secured by first mortgages or first deeds of mist upon leasehold estates on improved and
otherwise unencumbered real property where: 

a. The leasehold interest lasts tor a term of not Jes; than ten years beyond the maturi'ty of ts.e loan as
made or as extended, and 

b. The mortgagee is subrogated to all the rights of the Jessee on foreclosure or on taking a deed in
lieu of foreclosure; or 

3. Obligations secured by first mortgages or first deeds of trost on unimproved and unencumbered real
property in the United States for the purpose of fiIJaD.cing the construction of a building or other 
improvements on the real property subject to the mortgage or deed of trust, if: 

a. These obligations mature not more than sixty months from the effective date of the mortgage or 
deed of trust and are the unlimited and unconditional liability of the obligor, 

b. Tbe obligor provides tbe i.asurer with a completion bond tor the building or improvements at the
time of malting the loan, and 

c. The insurer at or prior to the maldng of the loan (i) enters into an agreement with another party to
provide permanent liDaDciDg or (ii) agrees to provide permanent rmancing upon completion of the building 
or other improvement 

§ 38.2-1435. Second mortgages; wrap-around mortgages.-A domestic insurer may invest in obligations
secured by second mortgages or second deeds of trust on real property encumbered only by a first 
mortgage or first deed of trust complying with §§ 38.2·1434 and 38.2·1437, subject to either of the following 
conditions: 

l. Tbe insurer also owns tbe obligation secured by the first mortgage or first deed of trust, and the
aggregate value of both loans does aot exceed the applicable loan-to-value ratio specified in § 38.2-1437. or 

2. Tbe obligation is secured by a wrap-around mortgage where:

a. Only one preexistiDg mortgage or deed of trust encumbers the real property,

b. The mortgage or deed ol trust securing the loan is (i) recorded and (ii) insured for at least the
total amount ol the obligation ol the borrower to the insurer by title insurance, and 

c. The ilJsurer agrees u, make the payments due under the first mortgage or first deed of trust upon
receipt ol payments due from tbe borrower uader tbe wrap-around mortgage. 

§ 38.2-1436. Mortgage particjpations.-Notwitbstanding the provisions of §§ 13.1-627 and 13.1-826, a 
domestic insurer may acquire or sell participation interests in any loans secured by a mortgage or deed of 
trust qualllying under § 38.2·1434 ii the iasurer has all or substantially all the rights of a first mortgagee. 

§ 38.2-1437. Limitations an mortgages.-A The amount of a.ay loan secured by a mortgage or deed of
trust referred to in §§ 38.2-1434 through § 38.2-1436 sball not exceed tbe tolloWing percentages of the lair 
msrJcet value ol tbe real estate: 

1. Seventy-live percent tor a leasehold loan made pursuant to paragraph 2 of§ 38.2-1434,·

2. Ninety percent tor a Joan made to an employee of tbe ilJSUTer, otber than a director or trustee
tbereot, wbether sucJJ loan be made in coaDection With the initial employment of the employee or in 
coanection Wltb the trans/er of the place of employment of the employee; or 

3 • .£l&bty percent for all otber IOIJIJS. 

However, the percentage Jimlts specified ln tbis subsection may be exceeded it the ex� is (i) 
insured or guaranteed or ls to be insured or guaranteed by the United States, any state or any agency of 
either or (ii) insured by an insurer licensed to insure mortgage guaranty risks in tlJis commonwealth. 

Dratting Note: The chaDge to subsection A ot § 38.1-217. 40 allows the leasehold mortgage loan limit of 
75% and the mortgage loan to employees limit of 90% to be exceeded if there is FHA, VA, etc. coverage 
or private mortgage guaranty insuraace by an insurer licensed in Virginia. A legislative typographical error 
bas been corrected by cbanging the reference to § 38.1-217.52 to a reference to § 38.1-217.37 (proposed § 
38.2-1434). 

B. Any loan made puzsuant to §§ 38.2-1434 through 38.2-1436 not ia compliance with tlJe requirements
of subsection A of this section shall be classified as a category 2 investment in its entirety. 

C. The fair market value of the real estate interest mortgaged shall be determined by written
appralsais ot at least two competent real estate appraisers as ol the date of the initial loan commitment. It 
the loan commitment ls reVised to renect a change in tbe value of the real estate, the fair market value 
shall be determined as of the date of that revision. 

D. Buildi� and other improvements on the mortgaged premises shall be iDSured against lire loss for
the benent of the mortgagee in an amount not less tban the lesser of their insurable value or the unpaid 
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principal balance of the obligation. 

E. The maximum term of any mortgage or deed of trust referred to in §§ 38.2-1434 through 38.2-1436
secured by real property primarily improved by a single-family residence shall not exceed thirty years. 

§ 38.2-1438. Renewals and extensions when value of property decreases.-Nothing in this chapter shall
prohibit a domestic insurer from renewing or extending, or consenting to the renewal or extension of, 
evidences of indebtedness secured by real property or leasehold estates for the original or a lesser amount 
when a decrease in value of the property or estate causes the indebtedness to exceed the applicable 
loan·to-value ratio specified by § 38.2-1437. Nothing in this chapter shall prohibit a domestic insurer from 
accepting as part payment tor any real property or leasehold estate sold by it a mortgage or other lien on

the real property or leasehold estate securing a loan that exceeds the applicable Joan-to-value ratio 
specified in § 38.2-1437. 

§ 38.2-1439 Chattel mortgages.-A. In connection With a mortgage loan on the security of real property
designed and used primarily for residential purposes and acquired pursuant to § 38.2-1434, a domestic 
insurer may make a Joan on the security of a chattel mortgage, deed of trust or other appropriate lien. 
The chattel mortgage or other lien may be created separately or in combination with UJe mortgage Joan on 
the real estate. It shall not exceed five years and shall coastitute a first and prior lien, except for taxes 
not then delinquent. on personal property comprised of durable equipment owned by tbe mortgagor and 
kept and used on the mortgaged premises. 

B. The term "durable equipment" includes only mechanical refrigerators, mechanical laundering
machines. beating and cooking stoves and ranges, mechanical kitchen aids, vacuum cleaners, and fire 
extinquishing devices; and, for apartment houses and hotels, may also include room furniture and 
furnishings. 

C. Before any loan or investment is made under this section, the items of property included in the
security shall be separately appraised by a competent appraiser and the fair market value of the items 
determined. No loan made under th.is section shall exceed the lesser of (i) an amount obtained by 
m1.tJtiplying the loan to the value ratio applicable to the companion loan on the real property by the fair 
market value of the personal property or (ii) an amount equal to twenty percent of the amount secured by 
the lien on the real property. 

§ 38.2·1440. Investment in personal property.-A. A domestic insurer may invest in interests in tangible
personal property for the production of income, evidenced by trust certificates or other instruments. 

B. The investments shall be accompanied by (i) a right to receive rental, charter hire, purchase or
other payments for the use or purchase of the personal property, (ii) a valid. binding and enforceable 
contract or lease tor the purchase or use of the tangible personal property, and (iii) a provision for 
contractual payments to be made that will return the cost of the property and provide earnings on the 
investments within the anticipated useful lite of the property which shall be at least three years. 

C. The payments must be made payable or guaranteed by one or more domestic governmental entities
or institutions whose obligations would qualify for investment under § 38.2·1421. 

D. The unit cost of of such property shall not be less than $25,000, and the cost of all property
covered by any single contract or lease shall not be less than $100,000. 

E. The tangible personal property shall not include furniture or fixtures.

§ 38.2-1441. Real estate.-A. Except as prohibited by other provisions of this tiUe, a domestic insurer
may invest in real estate unless the property is to be used primarily for agricultural, horticultural, ranch, 
recreational, amusement or club purposes. The term "real estate" as used in this subsection shall include a 
leasehold of real estate having an unexpired term of not less than twenty yea.13.

Drafting Note: The change to subsection A of § 38.2-1441 based on the last sentence of the first 
paragraph of former § 38.1-216 (repealed July l, 1983), clarifies that leaseholds of real estate qualify as 
category 1 investments. 

B. Real property serving as the residence of an employee of any domestic insurer. other than a
director or trustee of the insurer, may be acquired only in connection with the (i) relocation by the 
insurer of the place of employment of the employee, or (ii) any relocation in connection with the initial 
employment of the employee. The purchase price shall not exceed the fair market value of the property as 
determined by written appraisals of at least two competent independent real estate appraisers for the 
purpose of the acquisition. The employee shall have made reasonable efforts otherwise to dispose of the 
property for a period of not less than one month immediately prior to the acquisition. 

§ 38.2-1442. Guaranty association obligations.- A domestic insurer may invest in any obligation not in
default of the Virginia Life. Accident and Sickness Insurance Guaranty Association issued pursuant to 
paragraph 3 of subsection J of § 38.2-1704 or the Virginia Property and casualty Insurance Guaranty 
Association issued pursuant to paragraph 2 of subsection B of§ 38.2-1606. 

Drafting Note: New § 38.2-1442 replaces a provision in paragraph 3 of subsection J of § 38.2�1704 
alloWing obligations of the Virginia Lite, Accident and Sickness Guaranty Association as "legal investments" 
and "admitted assets". It also specifies for the first time the investment status of obligations of the Virginia 
lasurance Guaranty Association. 
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Article 3. 

Separate Accounts. 

§ 38.2·1443. Investment of amounts allocate,) to separate accounts for variable life insurance and
variable annuities.-A. The amounts allocated to separate accounts for variable life insurance and variable 
annuities, pursuant to the provisions of § 38.2-3113, and accumulations on them, may be invested and 
reinvested by a domestic insurer in any type of category l investment 

B. The limitations of §§ 38.2-1413 and 38.2·14i4 shall not apply to investments made pursuant to this 
section. A domestic insurer may invest the amounts allocated to the accounts in the shares of any open-end 
investment company registered under the Investment Company Act of 1940, as amended, without regard to 
the limitations of § 38.2·1427. 

§ 38.2-1444. . Estsblisbment of separate accounts for pension, retirement or profit-sharing plans; 
investment of funds in such accounts.-A. A domestic insurer. after adoption of a resolution by its board of 
directors and certification of that adoption to the Commission, may allocate to one or more separate 
accounts. in accordance With the terms ot a written agreement. any amounts paid to or held by tbe insurer 
in connection With a pension, retirement or profit-sharing plan. The plan may provide (i) retirement 
beaetits pursuant to the terms of the agreement or under the insurers policies or contracts and (ii) other 
benefits incidental to the agreement or policies. The retirement beaeti'ts may vazy according to the terms 
of the agreement. policies or contracts and a.oy standards incorporated in them. Any income and any 
realized or unrealized gain or loss on each account shall be credited to or charged against that account in 
accordance with the agreement. Without regard to the other income. gains or losses of the insurer. 

B. Notwithstanding any other provision in this tiUe, the amoua'ts allocated to the accounts and
accumulations on them may be invested and reinvested in any kinds of investment specified in the 
agreement other than those prohibited by § 38.2·1407. The investments shall not be taken into account in 
applyiag the investment limitations of this chapter to investments made by the insurer. 

C. Amounts allocated by an insurer to separate accounts pursuant to this section shall be owned by the
insurer. and the insurer shall not be. nor hold itself out to be, a trustee for the amounts. The insurer's 
liability under the accounts shall be limited to the amount of funds in tbe account. 

§ 38.2-1445. separate accounts deemed Category I investments.-All investments made in compliance
with this article shall be deemed Category 1 investments. 
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Tille 38.2 

CHAPTER 15. 

Rehabilitation and Liquidation of Sompafties Insurers. 

1. The definition of Association has been expanded to include the Life, Accident
and Sickness Guaranty Association.

2. In § 38.2-1514, the amount that employees of an insolvent insurer can collect for
unpaid wages has been raised from $300 to $1,000.

107 



CHAPTER 15. 

REHABIUTATION AND UQUIDATION OF INSURERS. 

§ 38.2-1500. Scope of chapter.-This chapter shall. except as otherwise stated, apply to evezy insurer
transacting, attempting to transact. or representing itself as transacting an insurance business in this 
Commonwealth, or which is in the process of organization as an insurer. 

§38.2-1501.-Delinitions. As used in this chapter:

.. Association" means the Virginia Property and Casualty Insurance Guaranty Association created by 
Chapter 16 of this title or the Virginia Life, Accident and Sickness Insurance Guaranty .Association created 
by Chapter 17 of this tiUe or any person performing a similar function in another state. 

Drafting Note: "A$0Ciation" was defined in eXisting §§ 38.1-131.l and 38.1·133.1. The definition has 
been moved to this section and has been expanded to iDclude the Virginia Lile, Accident and Sickness 
Insurance Guaranty Association. 

"Delinquency proceeding" means any proceeding commenced against an insurance company for the 
purpose al liquidating, rehabilitating, reorganizing or conserving an insurer . 

.. Insolvent" meam (i) the condition ol an iDsurer that has liabilities in excess of tmets or (ii) the 
inability of an insurer to pay its obligations as they become due in the usual course of business. 

Dralt:iag Note: Tbe definition includes language origiaa.lly incorporated in § 13.1·2(K) as well as 
language that parallels the Comm.sion's practice. The recodilied version of Title 13.1 deletes this 
definition 

.. Receiver" means the Commission or any person appointed to manage delinquency proceedings. 
Drafting Note: Language in the definition of .. receiver'' is deleted as it is included in the definition of 
.. delinquency proceedilJgS." 

§ 38.2·1502. Jurisdiction and procedure.-Tbe jurisdiction of delinquency proceedings shall be determined
by general law. except ti.tat it the Commission files a delinquency proceeding application, it shall be filed 
With the Circuit Court ol the City of Richmond. Unless otherwise provided, all delinquency proceedings 
shall be co11ducted as a suit in equity. 

§ 38.2·1503. Grounds for delinquency proceedings commenced by Commission against domestic insurer.
Delinquency proceedings may be commenced by the Commission against any domestic insurer whenever 
the insurer: 

1. Has been determined to be iDSOlvent by the Commission;
Dratting Note: "Insolvent" h� been delined in § 38.2·1501.

2. Bas refused to submit its books, papers, accounts. recor� or affairs to the reasonable inspection of
the Commission or its representative; 

3. Bas refused or tailed to comply with any order of the Commission to make good within the time
prescribed by Jaw (i) any impairment ol its minimum capital and surplus ii the insurer is a stock insurer, 
(ii) any impairment of its minimum surplus if the iasurer is other than a stock insurer, or (iii) 
memberslJip requirements as set forth ill § 38.2-2515 if the insurer is a mutual assessment property and 
casualty insurer and has IJad its license revoked; 

Dratting Note: § 38.2·2515 refers to delinquency proceedings in the event membership requirements are 
not met This section bas been moved from the mutual assessment property and casualty iasurers 
chapter. 

4. Has transferred or attempted to transfer substantially its entire property, or bas entered into any
transaction which merges substantially its entire property or business, into the property or business of any 
other company without prior written approval al the Commission; 

5. Has removed, attempted ro remove, or is about to remove from this Corrd1Jonwealth any material
part of its property or business necesm,y for the continued conduct of its business if it endangers the 
interests ol its policyholders, stocJcholders or members; 

6. Has reinsured all or substantially all of its risks without prior written approval of the Commission;

7. Is found, aner an examinatioll, to be in a condition where any further transaction of business will
be hazardous to its policyholders,. creditors. members. subscribers, stockholders, or to the public; 

8. Has willfully violated its charter or any law of this Commonwealth;

9. Has an officer, director or manager who bas refused to be examined under oath concerning its
affairs: 

10. Has bad any material part of its entire property sequestered in any other state or country;

11. Has not organized or completed its organiZ.ation Slld obtained a license to transact the business of
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insurance in this Commonwealth within the period of time set by law : or 

12. Has failed to pay a final judgment rendered agaiDSt it in any state upon any iasurance contract
issued or assumed by it (i) Within sixty days after the judgment has become final. (ii) within sixty days 
alter time tor taking an appeal has expired, or (iii) within sixty days after dismissal of an appeal before 
final determination, whichever date is the latest. 

§ 38.2-1504. Requirements when proceedings iDStituted by any person other than Commission.-A. No
circuit court- in this Commonwealth shall appoint a receiver for any domestic insurer on application of any 
person other than the Commission until: 

1. The applicant has presented to the Commission a copy of a bill in equity tor receivership and has
given reasonable notice to the affected insurer that a copy of the bill bas been presented to the 
Comm.i.ssion. 

2. The affected insurer has been given ten days after the service of this notice to present to · the
Commission a copy of the answer that it proposes to file. 

3. The Commission has investigated the merits of the application for receivership and bas held a

hearing on the results of the investigation. The Commission shall act within a reasonable period of time. 

4. Within a reasonable time after completing its investigation the Commission shall make a
recommendation to the proper court regarding the appointment of the proposed receiver. 

B. The court shall appoint or refuse to appoint the proposed receiver after considering the merits of
the application tor a receiver. 

§ 38.2-1505. Commission may apply for receiver aad tor other relief; what orders court may enter.-A.
Whenever tbe Commission finds that any of the grounds for rehabilitation or liquidation of a domestic 
insurer set out in § 38.2-1503 exist, it may apply to the Circuit Court of the City of Richmond for an order 
directing the insurer to show cause on or before a designated date (i) why a receiver other tbaD the 
Commission should not be appointed for the insurer, (ii) why an order should not be entered authorizing 
the Commission, as a receiver, to proceed with the rehabilitation or liquidation of tbe insurer or (iii) why 
other appropriate steps authorized by this chapter should not be taken. The application and order may 
include any other relief as the nature of the case and the interests of the policyholders, creditors. 
stoclcbolders, members of tbe insurer and of the public may require. A copy of the application and the 
order to show cause shall be served upon the insurer and shall constitute legal process. The State 
Treasurer shall be made a party to the proceeding. 

B. On or alter the return of the order to show cause, and after a full bearing, the court shall either
deny tlle application. appoint a receiver tor 'the insurer, authorize the CommiSSion to proceed with tbe 
rehabilitation or liquidation of the insurer or to take any other appropriate proceedings as the Commission 
considers advisable. 

§ 38.2-1506. Requiremea'ts when receiver appointed; disbursement of available assets to associaUon. etc.
-A. Whenever a receiver, other thaa the CommisSion, is appointed pursuant to § 38.2-1504 for any domestic
insurer other than an insurer writing exclusively title, fidelity and surety, credit or ocean marine insurance,
the receiver shall petition the court tor approval of a plan to disburse the assets. This shall be completed
within 120 days of a fiaal determination by the Commission that tbe insurer is insolvent After the
application of an association tor an insolvent insurer's available assets has been granted, the insolvent
insurer's assets will be disbursed to any association entitled to them as tbey become available.

Drafting Note: This section has been expanded to cover all associations and types of insurers 
covered by the association. 

B. The plan shall include provisions for the receiver to take all the actions required by subsections B
and C of§ 38.2-1509. 

Dra.tting Note: The old B and C are replaced with the new versions of B and C. There is no 
change in meaning. 

C. Notice of the petition by the receiver to the court for approval of a plan to disburse an insurer's
assets shall be given to the associations and the commissioners of insurance of the other states. This notice 
shall be deemed given when sent by certified mail at least thirty days before submission of the petition to 
the court. Action on the petition may be taken by the court or a judge of the court if the required notice 
has been given and the plan of the receiver contains the provisions set forth in this section. 

§ 38.2-1507. Further procedure; injunction may be issued.- The court may issue an injunction
restraining the insurer and its officers, directors, stockholders, members, trustees, agents, employees and all 
other persons from transacting any business of the insurer, and from transferring, removing or disposing of 
its property or business until a further order of the court. The injunction may be issued on or after the 
institution of any delinquency proceeding, except where the rehabilitation or liquidation of the insurer has 
been referred to the Commission. If the Commission is authorized to proceed with the reb.abilitation or 
liquidation, it may issue injunctions or enter any other appropriate order for the protection of the insurer's 
policyholders and creditors and the preservation of its property. 

§ 38.2-1508. Powers of Commission when authorized to rehabilitate or liquidate companies.-Whenever
the Commission is authorized to act as a receiver to rehabilitate or liquidate an insurer or to take any 

109 



other authorized steps that it considers advisable in connection with the affairs of the insurer, it shall have 
all the power and authority of a court of record as provided in Article IX, § 3. of the Constitution. All 
further proceedings in connection with the rehabilitation or liquidation shall be conducted by the 
Commission Without any control or supervision by the court to which the application was made. For the 
Violation of any injunction or order issued under th.is chapter, the Commission shall bave the same power 
to punish tor contempt as a court and shall follow the procedure set forth in § 12.1-34. The Commission 
may deal with the property and affairs of the insurer in its own name or in the name of the insurer. The 
Commission shall be vested by law with the tiUe to all of the property, contracts and rights of action of 
the insurer as of the date shown by the order of the court referred to in § 38.2·1507. The filing or 
recording of the order in any clerk's office in this Commonwealth shall give the same notice that a deed, 
bill of sale or other eVidence of propetly filed or recorded title have given. 

§ 38.2-1509. Powers of Comrniuion when authorized to rehabilitate or liquidate insurers by court order;
disbursement of available assets to an association, etc.-A. Whenever the Commission is authorized by order 
of the Circuit Court of the City of Richmond to rehabilitate or liquidate any domestic insurer other than an 
insurer writing exclusively ti'tle, fidelity and surety, credit or ocean marine insurance, the Commission shall 
disburse the assets as they become available to an association. Disbursal shall not be made until an 
application has been nled with the Commission by an association for an insolvent insurer's available assets. 

Draltiag Note: "Assoeiation" bas been defined previously. 

B. The Commi§jon shall disburse the assets of an insolvent insurer as they become available in the
following manner: 

1. Pay, alter reserving tor the payment of the costs and expenses of administration, according to the 
following priorities: (i) wages entitled to priority as provided in § 38.2-1514, (li) claims of secured creditors 
with s perfected security interest not voidable under § 38.2-1513 to the extent of the value of their security, 
(iii) taxes owed to the United states and other debts owed to any person, including the United States, who
by the laws ol the United States are entitled to priority, (iv) claims of the associations tor ·•covered
dairns., as defined in § 38.2-1603 and claims of other policyholders apportioned without preference. and (v)
other creditors.

Drafting Note: Paragraph (2) is elimi1JStecl as it does not add anything to subsection B. 

2. Equitably allocate disbursements to each of the eati.tled associations; and

3. Secure an agreement from each of tbe ezJtiUed associatioas requirilJg the return to tbe Comrni§ion
of uy assets previously disbursed to the a.ociation required to pay claims eatiUed to priority in paragraph 
1 of tbis subsection. No bond sball be required of any entitled association; and 

4. Require a full report to be made by tbe association to the Commission accounting for all assets
disbursed to the association. all disbursemeats made from these assets, any interest earned on these assets 
and any other matter as tbe Commission may require. 

C The Commission shall provide tor disbursements to the association in an amount estimated at least 
equal to the claim paymea'ts made or to be made by the association for wbicb the association could assert 
a claim agaiast the Commission. Ia addition. the Commission shall provide tbat ii tbe assets available for 
disbursement do not equal or exceed the amount of claim payments ma.de or to be made by the 
associations, then disbuzsements shall be in the amount of available assets. 

D. The Commis.sion slJsll aotify the affected associatioas and the collllllSioaers of insurance ill the
other states ol any disbursement made accordiag to this sectioa. The notice shall be deemed given when 
sent by certified mail at least thirty days prior to disbursement 
· 

§ 38.2-1510. Commission may appoint assistants ill cormection With rehabilitation or liquidation.-Tbe
Commission sball bave power to appoint one or more special deputies as its agent and to employ the 
counsel, clerks, SJJd assistants considered necessary to efficiently conduct the rehabilitation or liquidation. 
The Commission may delega.te to its agent any of its powers which are aecesizy to carry out the 
rehabilitation or liquidation. Tbe compensation of the special deputy commissioners, counse� clerks aad 
assistants, and all expenses relating to the rehab11itation or liquidation of any iJJSurer shall be set by the 
Commmion and upon certification by tbe Commission be paid out of the iJJsurer's assets. 

§ 38.2-1511. Borrowing on pledge of assets.-For the purpose of facilitating the delinquency proceeding
ot an insurer, the Commission, or a receiver other than the Commission with the approval of the court, 
may borrow money and execute. acknowledge, and deliver notes or other evidences of indebtedness and 
�cure the repaynient by mortgage, pledge, assigJlment, transfer in trust, or bypotbecation of any or all of 
the property, real, personal or mixed, of the iIJSurer. The Commission, or a receiver other than the 
Commission with tbe approval of the court, shall have power to take any action necessary and proper to 
consummate aay loans and to provide tor repayment No aote or other evidence of indebtedness made or 
executed by the receiver shall impose upon the receiver any liability except with respect to the assets and 
other property of the insurer. 

Dratting Note: Because of the revised definition of "receiver' in § 38.2-1501, the change from 
"Commission or any such receiver·· to tJJe receiver is not a change in meaning. 

§ 38.2·1512. Rights and liabilities fixed upon liquidation.-Tbe rights and liabilities of an insurer and of
its creditors. policybolde,s, stockholders, members, and all other persons interested in the property and 
assets of the iasurer, shall be fixed as of the date of the enby of the order directing the liquidation of the 
insurer unless otherwise provided by law. Tbe rights of claimants holding contingent claims on that date 
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shall be determined by this chapter. 

§ 38.2-1513. Voidable transfers.-A. Any transfer of or lien upon the property of an insurer that is made
or created within lour months before the institution of delinquency proceedings under this chapter shall be 
voidable ii (i) done with the intent of giving or enabling any creditor to obtain a greater percentage of 
payment of the debt than any other creditor of the same class and (ii) the creditor accepting the transfer 
has reasonable cause to believe that a preference will occur. 

B. Every director, officer, employee, stockholder, member, subscriber, and other person acting on
behalf of an insurer who is involved in any act described in subsection A of this section, and evezy person 
receiving property of an insurer as a result of this act. shall be personally liable and held accountable to 
the receiver. 

C. A receiver in any proceeding under this chapter may avoid any transfer of or lien upon the
property of an insurer that any creditor, stockholder, subscriber or member of the insurer might have 
avoided. The receiver may also recover the transferred property ualess the person was a valid bolder tor 
value before the date of the institution of delinquency proceedings under this chapter. The property or its 
value may be recovered from anyone who has received it except as a valid holder for value as specified 
in this subsection. 

§ 38.2-1514. Priority of claims for wages.-Belore the payment of any other debt or claim, compensation
shall be paid to employees other than officers of an i1JSurer tor services rendered within three months 
before the commencement of the delinquency proceedings. The payment shall not exceed $1,000 for each 
employee. At the discretion of the Commission, or a receiver other than the Co�on with the approval 
of the court, payment may be made as soon as practica.ble. This priority shall be superior to any other 
similar priority authorized by Jaw regarding wages or compensa.tion of the employees. 

Nothing in this section shall prohibit a receiver from alloca.ting sufficient funds to cover the expenses 
of administration. 

Drafting Note: Section 38.2-1514 (formerly § 38.1·138) has been re-written tor clarity. Compensation 
limits have been changed to coincide with the NAIC model provisions. 

§ 38.2-1515. Mutual debts or credits, how treated.-A. In all cases of mutual debts or mutual credits
between the iasurer and another person in connection with any action or proceeding under this chapter. 
the credits and debts shall be set off and the balance only shall be allowed or paid, except as provided in 
subsection B of this section. 

B. No offset shall be allowed in favor of any person where:

1. The obligation of the insurer to the person would not entiUe him at the date of the entry of any
rehabilitation or liquidation order to share as a claimant in the assets of the insurer; 

2. The obligation of the insurer to the person was purchased by or transferred to the person With a
view of Us being used as an offset; or 

3. The obligation of the person is to pay (i) an assessment levied against the members of a mutual
iasurer or the subscribers of a reciprocal insurer, or (ii) a balance upon a subscription to the capital stock 
of a stock insurer. 

§ 38.2-1516. Receivers to file reports, etc., with Commission.-Each receiver appointed in delinquency
proceedings shall file With the Commission annually a report of the affairs of the insurer in the form 
prescribed by the Commission. Each receiver shall file with the Commis,gon copies of all reports, petitions, 
court orders, and other pertinent papers dealing with the delinquency proceeding. 

§ 38.2-1517. What included in annual report of Commission.-The Commission shall include in its annual
report the names of all insurers against which delinquency proceedings are pending under this chapter, and 
the names and addresses of any receivers of the insurers. The report shall show whether or not the 
insurers have resumed business or have been liquidated, and shall contain any other matter that will 
inform the policyholders, creditors, stockholders, members and the public of the current status of the 
proceeding regarding each insurer. 

§ 38.2-1518. Rehabilitation or mutuali7.ation of companies.-If at any time the Commission acting as the
receiver finds that it is in the best interests of the policyholders and creditors of a delinquent insurer that 
it be rebabili'tated or mutualized, the Commission shall prepare a plan of rehabilitation or mutualization. If 
at any time a receiver • other than the Commission. of a delinquent insurer reports to the court that it is 
in the best interests of the policyholders and creditors of the insurer that it be rehabilitated or mutualized, 
the receiver shall submit a plan of rehabilitation or mutualiza.tion to the court for its approval. The plan 
may include a provision imposing liens upon the net equities of policyholders of the insurer, and in the 
case of life insurers, a provision imposing a moratorium upon the loan or cash surrender values of the 
policies for whatever period of time is necessary. A hearing on the plan sball be held and notice of the 
hearing given in a manner prescribed by either the Commission or the court. After the hearing, the plan 
may be approved, disapproved, or modified by the Commission or the court. 

§ 38.241519. Termination of rehabilitation; when liquidation may be entered.-A. If either the
Commission or the court determines that the purposes of the rehabilitation proceeding have been 
accomplished and that the insurer can safely and properly resume possession of its property and the 
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conduct of its business. an order may be entered terminating the rehabilitation proceeding and permitting 
the insurer to resume possession of its property and the management and conduct of its affairs. The order 
shall not be entered until a full hearing is held, subject to proper notice given in the manner prescribed by 
the Commission or the court. 

B. II at any time it appears to either the Commission or the court that further efforts to rehabilitate
the insurer would be useless, an order of liquidation may be entered. 

§ 38.2-1520. Liquidation of alien insurers.-Proceedings in liquidation of the business of the United States
branch of an alien insurer baviag trusteed asse'ts iJJ tlJis Commonwealth may be instituted and conducted in 
the manner prescribed in tbis chapter for domestic insurers. However, oaly the assets of the business of 
the United States branch shall be iDcJuded in the proceediags. 

§ 38.2-1521. Conservation of assets of foreign or alien insurer; when liquidation may be entered.-A.
Proceedings against a foreign or alien insurer for the conservation of the insurers assets within this 
Commonwealth may be instituteq ad conducted in the manner prescribed ill this chapter for delinquency 
proceediogs agaiDSt a domestic ilJsUrer OJJ any one or more of tbe applicable grounds specifjed in § 
38.2-1503. Tiie order of conservation sball direct tbe receiver to take possession of the assets of the ilJSUJ'er 
within tbis Commonwealth and conserve tbe assets tor the benefit of i'ts policyholders and tor any other 
purpose as the nature of tbe cause and the interests of its policyholders, creditors, members, stockholders 
or tbe public require. 

B. It the Jaws of any other state or country provide tor tbe conservation, liquidation and distribution of
a torelp or allea iasurer's BSJets to creditors. policyholders, and other entitled persons, then the receiver 
appolated ia this Commonwealth to conserve tbe foreign or alien msurers assets witbill tbis Commonwealth 
may proceed to llquidate tile busiatS ot the i1JSUTer in this Commonwealth aad distribute tbe assets to 
those eatiUed to tbem. In all other cases the rigbts, powers, and duties of tbe Commission or the receiver 
With respect to the a.ets of a foreign or alien insurer shall be ancillary to the rights, powers, and duties 
imposed upon aay receiver or other person in charge of the property, business, and affairs of the insurer 
in its domiciliary state or country. 
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Title 38.2 

CHAPTER 16. 

Virginia Property and Casualty Insurance Guaranty �ation. 

I. The term ''property and casualty" is added to the Association's name to
differentiate it from the Virginia Life, Accident and Sickness Insurance Guaranty
Association.

2. Section 38.2-1601 is amended to clarify that the coverage of the Guaranty
Association applies only to member insurers.

3.. In § 38.2-1601 captive insurance companies and home protection companies have
been aded to the list of companies not eligible for membership. This change
merely updates the code to current practices.

4. Section 38.2-1606 is amended to conform to the N AIC model with respect to
filing claims with the liquidator or receiver of an insolvent insurer ..

5. A provision is added to § 38.2-1606 to allow for the repayment of increased
assessments made to certain insurers resulting from a defendent of assessments
to other insurers. Repayment shall be made when the deferred assessment
insurers bring their contributions up to date.

6. A new article is added to this chapter. This new article provides guidance to
establishmen·t of a safety fund for the Association. The article gives guidance to
the Commission in administering § 38.2-225. Additional provisions are included
on the priority use and repayment funds not derived from assessments. Of
particular significance is the Commission's authority to direct funds derived
from penalties to the safety fund. The establishment of the safety fund should
allow the Association to handle insolvencies, particularly small insolvencies,
more expediently.
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CHAPTER 16. 

VIRGINIA PROPERTY AND CASUALTY INSURANCE 

GUARANTY ASSOCIATION. 

Article 1. 

Establishment and Operation of tbe Association. 

§ 38.2-1600. Purpose.-The purpose of this chapter is to establish an �tion that shall provide
prompt payment of covered claims to reduce financial loss to cJaimants or policyholders resulting from the 
insolvency of an insurer. This association sbaJJ assist in the detection and prevention of insurer insolvencies 
and shall apportion the cost of this protection among insurers. 

§ 38.2-1601. Application.-A. This chapter shall apply to all dasses of direct insurance written by
member insurers except life, title, fidelity, surety, accident and sickness, mortgage guaranty, credit and
ocean marine insuraJJce. 

B. This cbapter shall not apply to any classes of .rmurance written by cooperative nonprofit life benefit
compaaies, mutual assessment lite, accident and sickaess insurers, burial societies, fraternal benefit 
societies, captive insurers and home protection companies. 

Dratting Note: The application of this Chapter is restricted to i1JSUrance written by a member. 
Certain no.a-member insurers could write coverages by this chapter but there is no intent that these 
coverages tall uader the provisions of this chapter when written by a non.member. Mortgage guaranty 
insurance is excluded to coatorm witb the practice. Tbe exclusion of types of insurers in subsection B 
was moved from tile de£mition of member iDsurers in § 38.2-1603. C.sptive msurance companies and 
home protection companies have been added to the list of companies not eligible for membership. Tbis 
challge merely updates the Code to current practices. 

§ 38.2-1602. Liberal construction.- This cbapter sllall be liberally construed to effect the purpose under
§ 38.2-1600, which sball constitute an aid and guide to interpretation.

§ 38.2-1603. Deliaitioas.-As used in this cbapter:

''Account" means any one of the three accounts created by § 38.2-1604. 

"Association" means the Virginia Property and Casualty Insurance Guaranty Association created under 
§ 38.2-1604.

"Covered claim
,
. means an unpaid claim, .mcJuding one for unearned premiums, which arises out of 

Bild Is within the coverage and not in exces of the applicable limits of a policy covered by this chapter 
Bild is.med by an insurer who bas been declared to be an insolvent insurer. The cla.imant or insured shall 
be a resident of this Commonwealth at the time of the insured loss or the property from which the claim 
arises shall be permanently located in this Commonwealth. "Covered claim" shall not include aJJY amount 
payable to a reinsurer, insurer, insurance pool, or underwriting association. as subrogation recoveries or 
otherwise. 

Dratting Note: Relereace to June 26, 1970 is obsolete and no Jo11ger needed. 

"Iasolvent iasurer" means an imurer that is (i) licem;ed to transact the business of insurance ia this 
Commonwealth either at the time the policy was issued or when the insured Joss occurred and (ii) 
determmed to be insolvent by a court of competent jurisdiction in tlJis Commonwealth or the illsurer's state 
of domicile. 

''Member insurer" means any person who (i) writes any class of insurance to which th.is chapter 
applies under § 38.2-1601, including reciprocal insurance co.atracts. and (ii) is licensed to transact the 
business of insurance in this Commonwealth. 

'Wet direct written premiums•· means direct gross premiums written in this Commonwealth on 
insurance policies applicable to this cJJapter. Jess return premiums and dividends paid or credited to 
policyholders on direct business. "Net direct written premiums" does aot include premiums on contracts 
between insurers or reinsurers. 

§ 38.2·1604. Association created; members; divided into three accounts.- The nonprofit unincorporated
legal entity known as the Virginia Property and casualty Insurance Guaranty .Association. created by former 
§ 38.1-161, shall continue in existence. AD insurers defined as " member imurers " under § 38.2-1603 shall
be and re.main members of tbe AB>ciation as a condition of their license to transact the business of
iDSul'BJJce in this Commonwealth. The Association shall perform its luncttons under a plan of operation
established aad approved under § 38.2·1607 and shall exercise its powers through a board of directors
established under § 38.2-1605. For purposes of administration and assessment, the Association sball have
three separate accounts: (i) the workers' compensation insurance accoun't; (ii) the automobile insurance
account; and (iii) the account tor all other insurance to which this chapter applies.
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§ 38.2-1605. Board of directors.-A. The board of directors of the Association shall consist of at least
live but no more than nine persons serving terms specified in the plan of operation. The members <JI the 
board shall be elected by member insurers, giving consideration among other things to whether all types of 
member insurers are fairly represented. Vacancies on the board shall be filled for the remaining peric,d of 
the term in the same manner as initial appointments. 

B. Members of the board may be reimbursed from the as.sets of the Association for expenses incurred
by them as members of the board of directors. 

§ 38.2-1606. Duties and powers of Association.-A. The Association shall: 

l. Be obligated for the covered claims that existed prior to the determination of iIJSOlvency and which
arose before the earliest of (i) ninety -one days after the determination of insolvency, (ii) the policy 
expiration date or (iii) the date the insured replaces or cancels the policy. This obligation shall indude 
only that amount of each covered daim that (a) in the case of unearned premiu� is in excess of $50 but 
less than $300,000, and (b) in the case of all other covered claims, is less than $300,000. However, the 
Association shall pay the lull amount of any covered claim arising out of a work�' compensation policy. 
In no event shall the �ciation be obligated to a policyholder or claimant for an amount in excess of the 
insolvent insurer's obligation tor a covered claim. A covered claim shall not include any claim filed with 
the Association alter the final date set by the court tor the filing of claims against the liquidator or 
receiver of an iasolvent insurer. 

Draltiag Note: The changes conform with NAIC model and establish the court set date as a limit 
tor the filing of a covered claim. 

2. Be deemed tbe iasurer to the extent of the iDSOlvent insurer's obligation on the covered claims and
to that extent shall have all the rights. duties, and obligatioas of the insolvent insurer as if the insurer had 
not become insolvent 

3. Allocate claims paid and expenses incurred amo11g the three eccounts and assess member insurers
separately tor each account (i) the amounts necessa.ry to pay the obligations of the Association under 
paragraph I of this subsection subsequent to an iasolveacy, (ii) tbe expenses of handling covered claims 
subsequent to an .insolvency and (iii) other expenses authorized by tbiS Chapter. The assessments of each 
member insurer shall be based on tbe ratio of the net direct written premiums of tbe member insurer to 
the net direct written premiums ot all member iasurers. This ra.tio shall be determined using tbP. premiums 
tor the preceding calendar year on tbe classes of insurance in tbe account Each member msurer shall be 
DDtified of the assessment at least thirty days before it is due. No member insurer may be assessed in any 
year an any account an amount greater than two percent of that member insurer's net direct written 
premiums tor the preceding calendar year on the classes of insurance in the account If the sum of the 
maximum as.sesmJent and the assets of the account does not provide in any one year an amount sufficient 
to make all n� payments tram that account, the funds available shall be prora.ted and the unpaid 
portion shall be paid as soon as funds become available. The Association may exempt or defer, in whole or 
in part, the asse.ssment of any member insurer if payment of the assessment would cause the member 
insurer's rmancial statement to renect an impairment of the insurer's minimum capital and surplus. 
Deterred assessments shall be paid when the payments shall not cause an impairment of minimum capital 
and surplus. These payments shall be refunded to those members receiving larger assessments by virtue of 
the deferment. Each member insurer may set off agamst any �eJJt, payments authorized by the 
Association and made on covered claims and expenses incurred in the payment of those daims. The offset 
shall be allowed only if tbe payments are chargeable to the account for which the assessment is made. 

Dratting Note: The new language provides for repayment of assessments to those members that 
paid tor the deferral. 

4. Investigate claims brought against the Association and adjust, compromise, settle, and pay covered
claims to the extent of the Association's obligation and deny all other claims. The Association may review 
settlements. releases and judgments to which the insolvent insurer or its insureds were parties to determine 
the extent to which the settlements, releases and judgments may be properly contested. 

5. Notify those persons as the Commission directs under para.gra.ph 8 of this subsection.

6. Handle claims through its employees or through one or more insurers or other persons designated as
servicing facilities. Designation of a servicing facility is subject to (j) the approval of the Commission, and 
(ii) acceptance by the designated insurer.

7. Reimburse each servicing facility for the Association's obligations paid by the facility and for
expenses incurred by the facility while handling claims on behalf of the Association. The Association shall 
pay the uther expenses authorized by this chapter. 

8. Notify the insureds of the insolvent insurer and any other interested parties of the determination of 
insolvency and of their rights under this chapter. Notification Shall be sent by mail to the insureds' last 
known address. If the Association iS unable to obtain the information required to mail the notice in a 
timely manner, the �iation shall publ.iSh the notice in newspapers of general circulation likely to cover 
geographical areas occupied by the policyholders. 

Dratting Note: Moved from paragraph 2(a) of existing § 38.1-765 with additional guidelines for use 
when notice must be published. 

B. The Association may: 
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1. Employ or retain persons necessary to perform the duties of the Association.

2. Borrow tuncts necessary to effect the purposes of this chapter in accord with the plan of operation.

3. Sue or be sued.

4. Negotiate and become a party to those contracts necessary to cany out the purpose of this chapter.

5. Perform any other acts necessary or proper to achieve the purpose of this chapter.

6. Pay refunds to the member insurers in proportion to their contributions made to each account
during the live ye� immediately preceding the date of the refund. The total refund shall be the amount 
by which the assets of the account are expected to exceed the liabilities tor the coming year as 
determined by tbe board of directors. 

§ 38.2-1607. Plan of operation.- A.l. The plan of operation and any amendments to it shall be
submitted to the Commission by the Association and shall not become effective until approved by the 
Commission in writirig. The Commission shall approve the plan or amendment to the plan if it complies 
Witb this chapter IJlld assures the lair, reasoaable, and equitable administration of the Association. 

2. The plan of operation approved under former § 38.1-764 shall remain in effect until modified in
accordance with paragraph 3 of tbis subsection. 

3. If the Association tails to submit suitable amendments to the plan, the Commission shall, after notice
ud bearing, adopt and promulgate any reasonable rules that are necessary or advisable to effect this 
chapter. Tbose rules sba11 continue in force WJti1 modified by the Commission or superseded by a plan or 
amendments submitted by the Association aad approved by the Commission. 

B. All member insurers sbal1 comply with the plan of operation.

C The pls.n ot operation sball: 

1. Establish the procedures tor exercising the powers and duties of the Association under§ 38.2-1606.

2. Establis/J procedures for haadliJJg assets of the Association.

3. Establish the amount and method of reimbursing members of the board of directors under §
38.2-1605. 

4. Establish procedures by wbicb claims may be filed with the Association aJJd establish acceptable
forms of proof of covered claims. Notice of claims to the receiver or liquidator of the illsolveat insurer 
sball be deemed notice to the Association or its agent aad a list of those claims sb.all be periodically 
submitted to the Association or similar organizations in another state by the receiver or liquidator. 

5. Establish regular places and times for meetings of the board of directors.

6. EstablislJ procedures tor records to be kept of all linaacial transactions of the Association, its agents.
and tbe board of directors. 

7. Provide that any member insurer aggrieved by any final action or decisioa of the Association may
appeal to the Cormnission within thirty days alter the action or decision. 

8. E.siablish the procedures for submitting to the ColJlJJli§ion tbe names of elected members of the
board of directors. 

9. Contain additional provisions necessary or proper for the execution of the powers and duties of the
Association. 

_ D. The plan of operation may provide that any or all powers and duties of the Association. except
those under paragraph 3 of subsection A of § 38.2-1606 and paragraph 2 of subsection B of § 38.2-1606. 
sb.all be delegated to a corporation. association, or other organir.ation that performs or will perform 
functions similar to those of this Association. or its equivalent. in two or more states. The corporation, 
association or organization shall be compensated for providing those and any other permissible services. A 
delegation under this subsection shall take effect only with the approval of both the board of directors and 
the Commission. Tbe delegation may be made only to a corporation. association. or organuation that 
extends protection which is substantially no less favorable or effective than that provided by this chapter. 

§ 38.2-1608. Duties and powers of Commission; judicial review.-A Tbe Commission shall:

1. Notify the Association of the existence of an insolvent insurer within three days after it receives
notice of tbe determination of the insolvency. 

2. Upon request of the board of directors, provide the Association with a statement of the net direct
written premiums of each member insurer. 

B. The Commission may:
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Drafting Note: Moved to § 38.2-1606. 

1. Suspend or revoke, after notice and hearing, the license to transact the business of insurance in this
Commonwealth of any member insurer which fails to pay an assessment when due or fails to comply with 
the plan of operation. As an alternative, the Commission may levy a fine on any member insurer that fails 
to pay an assessment when due. The fine shall not exceed five percent of the unpaid assessment per 
month, except that no fine shall be less than $100 per month. 

2. Revoke the designation of any servicing facility if it finds that claims are being handled
unsatisfactorily. 

Dratting Note: Judicial review is centralized under general provisions.

§ 38.2-1609. Insured's rights and liabilities; settlements binding on receiver or liquidator; priority of
claims; statements to be filed with receiver or liquidator.-A. Any person recovering under this chapter shall 
be deemed to have assigned bis rights under tbe policy to the Association to the extent of his recovery 
from the Association. Each insured or claimant seeking the protection of this chapter shall cooperate with 
the Association to the same extent as the person would have been required to cooperate with the insolvent 
insurer. The Association shall have ao cause of actton against the insured of the iIJSolvent insurer for any 
sums it has paid out except the causes of action the insolvent insurer would have had if those sums had 
been paid by the insolvent insurer. In the case of an insolvent insurer operating on an assessment plan, 
payments of claims by the .Association shall not reduce the liability of insureds to the receiver, liquidator, 
or statutory successor for unpaid assessments previously made. However, the receiver, liquidator, or 
statutory successor shall under .ao circumstances levy an additional assessment against the insured, 
regardless of the terms of the policy. 

B. The receiver, liquidator, or statutory successor of an insolvent insurer shall be bound by settlements
of covered claims by the Association or a similar organization in another state. The court having 
jurisdiction shall grant those claims priority equal to that which the claimant would have been entitled in 
the absence of this chapter against the assets of the insolvent iIJSurer. The expenses of the Association or a 
similar o.rpnization incurred in handling claims shall be accorded tb.e same priority as the liquidator's 
expenses. 

C. Tbe Association shall preserve its rights to the assets of the insolvent iIJSurer by periodically filing
with the receiver or liquidator statements of the covered claims paid by the Association and estimates of 
anticipated claims on the Association. 

§ 38.2-1610. Exhaustion of remedies under policy; claims recoverable from more than one association.
A. Any person having a claim against an insurer under any proVision in an iIJSura.nce policy, other than a 
policy of an insolvent insurer under which the claim is also covered, shall be required to first seek 
recovery under the policy covered by the insurer which is not insolvent. Ally amount payable on a covered 
claim under this chapter shall be reduced by the amount of any recovezy under the insurance policy. 

B. Any person having a claim that may be recovered under more than one insurance guaranty
association or its equivalent shall seek recovery first from tbe association of the state where the insured 
resides. However, if it is a first party claim /or damage to property With a permanent location, the insured 
shall seek recovery first from the association of the state where the property is located. For a workers• 
compensa.tion claim recovezy shall first be sought from the association of the state where the claimant 
resides. Any recovery under this chapter shall be reduced by the amount of the recovery from any other 
insurance guaranty association or its equivalent 

§ 38.2-1611. Aids in detection and prevention of iIJSUrer iasolvencies.-To aid in the detection and
prevention of insurer insolvencies: 

1. Tile Association '.S' board of directors bas the duty, upon a majority vote, to notify the Commission of
any information indicating that a member insurer may be insolvent or in a financial condition hazardous to 
the policyholders or the public. 

2. The Association's board of directors, upon majority vote. may request that the Commission order an 
examination of any member insurer that the board in good faith believes may be in a financial condition 
hazardous to the policyholders or the public. Within thirty days of the receipt of the request. the 
Commission shall begin the examination. The examination may be conducted as a National Association of 
Insurance Commissioners• examination or may be conducted by persons designated by the Commission. The 
cost of tbe examination shall be paid by the Association and the examination report shall be treated as are 
other examination reports. In no event shall the examination report be released to the board of directors 
prior to its release to the public, but this shall not preclude the Commission from complying with 
paragraph 3 of this section. 

The Commission shall notify the board of directors when the examination is completed. The request for 
an examination shall be kept on file by the Commission, but it shall not be open to public inspection prior 
to the release of the examination report to the public. 

3. It shall be the duty of the Commission to report to the board of directors when it has reasonable
cause to believe that a member insurer, which has been examined or is being examined at the request of 
the board of directors, may be insolvent or in a financial condition hazardous to the policyholders or the 
public. 
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4. The board of directors may, upon majority vote, make reports and recommendations to the 
Commission upon any matter germane to the solvency, liquidation, rehabili'tation or conservation of any 
member insurer. Those reports and recommendations shall not be considered public documents. 

5. The board of directors may, upon majority vote, make recommendations to the Commission for the 
detection and prevention of insurer insolvencies. 

6. At the request of the Commmion and at the condusion of any insurer's insolvency in which the 
Association was obligated to pay covered claims, the board of directors shall prepare a report on the 
history and causes of the insolvency based on the information available to the Association. The report shall 
be submitted to tbe Commission. 

§ 38.2-1612. Examination and regulation of Association by Commission; annual financial report.-Tbe
�tion shall be subject to examination and regulation by the Commission. The board of directors shall 
submit, not later than March 30 of each year, a financial report for tbe preceding calendar year in a form 
approved by the Commission. 

§ 38.2-1613. Exemption from payment of tees and taxes.-Tbe Association shall be exempt from payment
at all lees and all taxes levied by this Commonwealth or any of its subdiVisions except taxes JeVied on real 
or personal property. 

§ 38.2-1614. Rates and premiums to be sufficient to cover assessments paid to Association.-Tbe rates
BDd premiums ell� tor insurance policies to which this chapter applies sball include an amount 
sulticient to cover the amounts paid to the Association by the member insurer less any amounts returned 
to tbe member iDsurer by the Association. The rates shall not be considered excessive because they contain 
an amount calculated to cover usesmJents paid by the member itJSurer. 

§ 38.2-1615. No liability tor action takeD in good laith.-Tbere shall be no liability on the part of and no
cause of action shall arise agaiast any member insurer, the Association or its agents or employees, the 
board at directors, or the Commission or its representatives tor any action taken or statement made by 
them in good faith in the performance of their powers and duties under this chapter. The Association's 
board of directors sball not incur any civil liability for any statements made in good faith under this 
provisioa. 

§ 38.2-1616. Stay o! proceedings ag.ai1Jst iasolveat insurer; setting aside judgmeat etc.-All proceedings in
wbicb tb.e insolvent insurer is a party or is obligated to defend a party in any court ia this Commonwealth 
slJall be stayed tor sixty days from tbe date the insolvency is determined to permit proper defense by the 
AssociaUoa of all peading causes of actioa. For any covered claims· arising from a judgment under any 
:lecisioa, verdict or lindiIJg based on tbe default of tb.e insolvent insurer or its lailure to defend an insured. 
tbe Association either on its own bebal! or on behalf of the insured may apply to bave the judgment, 
order, decision, verdict or finding set aside by t/Je same court or administrator that made the judgment, 
order, deciSion, verdict or lindiag and shall be permitted to defend against the claim on tb.e•merits. 

§ 38.2-1611. Termination of operation of Association; expiration of cbapter.-A. The Commission shall by 
order terminate the operation of the Association for any class of insurance covered by this chapter with 
respect to wbicb it bas found, alter beariag, that there is in effect a statutory or voluntary plan which: 

1. Is a pe:maaent plan tbat is adequately funded or for which adequate funding is provided; and

2. Extends or will extend to tbe policyholders and residents of this Commonwealth protection and 
benefits With respect to insolvent insurers not substanttally less favora.ble and effective to those 
policyholders and residents than tbe protection and benefits proVided with respect to the classes of 
insurance under this chapter. 

B. Tbe Commission shall, by the same order, authorize discontinuance of future payments by insurers
to the Association regarding the same classes of insurance. However, the asses.mients and payments shall 
continue. as necessary, to pay (i) covered daims of insurers determined to be insolvent prior to the order 
and (ii) the related expenses aot covered by any other plan. 

- C In the event the operation of the .Asmciation is terminated tor all other classes of insurallce within
its scope, the Association shall, as soon as possible. distribute the balance of moneys and assets remaining. 
Distribution shall be made alter the Association has settled all prior iasurer insolvencies not covered by 
any other plan, including their related expenses. Tbe distribution shall be made to the il1Surers that are 
then Writing in this Commonwealth policies of the classes of insuraIJce covered by tbis chapter and that 
had made payments to the Association. Distribution shall be made using a pro rata method based upon the 
aggregate of tbe payments made by the respective insurers during the five years immediately preceding the 
date of tbe order. Upon completion of the distribution for all of the cl8$e5 of insurance covered by this 
chapter, this chapter shall be deemed to have expired. 

ARTICLE 2_ 

Additional Funds Paid to Association. 
Drafting Note: This article proVides guidance to the establishment of a safety fund for the Association. 

Tbe article gives guidance to the Commission in administering § 38.2·225. Additional provisions are included 
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on the priority use and repayment of other than assessment derived funds. 

§ 38.2-1618. Purpose and applicability of article.- The purpose of th.is article is to provide directions
and guidelines tor the control and use of funds provided pursuant to § 38.2-225 or any other sources of 
funds not specified in Article l of this chapter. 

§ 38.2-1619. Safety fund.-The Association shall maintain a separate asset account to be known as the
safety fund._ The safety fund shall be used to assist the Association in meeting the objectives specified in § 
38.2-1600. 

Drafting Note: The establishment of a separate �t safety account is necessary to assist the 
.A$ociation in handling catastrophic insolvencies. 

§ 38.2·1620. Financing the safety fund, maximum amount, distribution of exce$.-A. The safety fund. at
the discretion of the Commission. shall receive penalty payments levied againSt member insurers made 
pursuant to subsection B of § 38.2-225 or any other payments approved by the Commission. 

B. The Commission may approve the payment of funds to the Association provided the balance in the
safety tuad account does not exceed two percent of the total of all member insurer's net direct written 
premiums for classes of insurance covered by tbe accounts specified in § 38.2-1604. 

C. Except as provided in subsection D of this section. investment income earned on assets held in the
safety fund shall be credited to the safety fund. 

D. In the event the safety fund balance exceeds three percent of the net written premium for all
classes of insurance covered by the accounts specified in § 38.2-1604, at the diScretion of the Commission 
the difference shall be paid to the state treasury to the credit of the Uterary Fund or shall be subject to 
subsection F of§ 38.2-1622. 

E. In the event the fund is dissolved, remaining assets in the safety fund will be distributed to the
state treasury to tbe credit of the Literary Fund.

Dratting Note: This section provides for the financing of the saJety fund and provides direction to the 
Commission ia implemeatiag § 38.2-225. Penalty payments may be credited to the association until the 
balance exceeds 2$ of the domestic premium �ent base. Investment income will remain in the 
account until the balance is 3% of the domestic premium �eat base. Exet!$ balances may flow to 
the Literary Fund. 

In 1984, tbe total assessable premium for all three accounts was $2.3 billion. Therefore, the Commission 
may direct that penalty payments levied against member insurers be allocated to the safety fund until the 
balance of the fund equals $46.5 million (2% of $2.3 billion). Investment income may be retained in the 
account until a balance of $70 million (3% of $2.3 billion) is achieved. 

§ 38.2-1621. Investment of safety fund.-Tbe assets of the safety fund may be invested in securities set
forth in § 38.2�1415. 

Drafting Note: The assets of the sa.fety fund may be invested in government securities as set forth in § 
38.2-1415. 

§ 38.2-1622. Use of safety fund. repayment. etc.- A. The purpose of tbe safety fund is to provide for 
the payment of covered claims in tbe event the �ent limit specified in paragraph 3 of§ 38.2-1606 is 
reached. 

B. In the event the assets of tbe safety fund are needed to pay covered claims, these assets shall be
loaned to the respective account specified in § 38.2-1604. This Joan shall be the general obligation of the 
Association members and shall be evidenced by an agreement approved by the Commission. 

C. Interest on this loan shall be compounded quarterly and be based upon the average of the ninety
day treasury bill rate tor the most recenUy completed calendar quarter as published in the Federal 
Reserve Bulletin. This rate Will be updated quarterly in order to conform with the market rates of interest. 

D. This Joan shall be repaid by levying �ents pursuant to paragraph 3 of§ 38.2-1606 against the
members tor the account on whose behalf the loan was negotiated. Unless otherwise approved by the 
Commission, the loan shall be repaid Within six months of its issuance. This assessment in conjunction with 
any other assessments levied. shall not exceed the limit specified in paragraph 3 of § 38.2-1606. 

E. Subject to the approval of the Commission, assets of the safety fund may be loaned to any account
specified in § 38.2-1604 even though the maximum �ent in paragraph 3 of§ 38.2-1606 has not been 
levied ii the directors of the Association determine · that this action will minimize the cost to the association 
in paying covered claims. 

F. Excess safety fund assets set forth in subsection D of § 38.2-1620 may be used to pay the
Association's covered claims without the members incurring a liability to repay the safety fund. 

Dralti!l..g Note: This section provides tor the safety !u!lc! to be loa."1ed to the account incorporating the 
covered claim. A market rate of interest will apply to this loan and tbe Joan shall be repaid from future 
assessments. The loan, with exception. must be repaid within six months. When economically justifiable. the 
Association may borrow from the fund ratber than levying an assessment Normally, the safety fund should 
be used as a source of last resort. If the fund balance exceeds 2% of the assessable premium and at the 
discretion of the Commission the excess balances may be used to pay covered claims without obligating the 
insurers to repay the safety fund. 119 



§ 38.2-1623. Association as a liduciary.-In handling the assets of the safety fund, the Association shall
be deemed a fiduciary for the Commonwealth. 

Drafting Note: The assets in the safety fund are derived from the public by way of penalties and other 
non insurer sources. Consequently. the Association should be required to handle these funds in a fiduciary 
capacity on behalf of the public. 

120 



Title 38.2 

CHAPTER 17. 

Virginia Life, Accident and Sickness �urance Guaranty Asoociation. 

l. Under existing language, policyholders insured by an insurer whose liaense to do
business has been revoked may not be covered by the Guaranty Fund if an
insolvency results after the revocation. Section 38.2-1025 has been changed to
provide the Commission an alternative to license revocation.

2. In § 38.2-1704, investments by an insurer in evidences of indebtedness issued by
the Association will qualify as Category I investments.

3. In § 38.2-1705, Association members w.ill be charged a floating rate for
assessments due but not paid.

4. Paragraph 4 of subsection A of § 38.2-1708 is deleted. It is unreasonable to
expect the Association to review the IRIS (insurance regulation information
system) reports. Review of those reports requires more time and resources than
are normally available to the Association.

5. A new article is added to this chapter. This new article provides guidance to
establishment of a safety fund for the Association. The article gives guidance to
the Commission in administering § 38.2-225. Additional provisions are included
on the priority use and repayment funds not derived from assessments. Of
particular significance is the Commission's authority to direct funds derived
from penalties to the safety fund. The establishment of the safety fund should
allow the Association to han<lle insolvencies, particularly small insolvencies,
more expediently.
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CHAPTER 17. 

VIRGINIA LIFE, ACCIDENT AND SICKNESS 

INSURANCE GUARANTY ASSOCIATION. 

ARTICLE I. 

Establishment and Operation of the Association. 
Drafting Note: Short titles are not being used in this Title. 

§ 38.2·1700. Purpose and applicability of article.-A. The purpose of this chapter is to protect, subject to
certain limitations. policyowners, insureds, beneficiaries, annuitants, payees, and assignees of life insurance 
policies, accident and sickness insurance policies. annuity contracts, and supplemental contracts against 
failure to fulfill contractual obligations due to the impairment or insolvency of the insurers issuing those 
policies or contracts. To provide this protection, (i) an association of insurers is created to enable the 
guaranty of payment of benefits and 'Jf continuation of coverages, (ii) members of the Association are 
subject to �ments to provide funds to cany out the purpose of this chapter, and (iii) tbe Association is 
autlJorized to assist the Commission, in the prescribed manner, ill the detection and prevention of insurer 
:mpairments or insolvencies. 

B. This chapter shall apply to direct life insurance policies, accident and sidmess insurance policies,
annuity conrracts, and contracts supplemental to life. accident and sickness insu.nmce policies B1Jd annuity 
contracts issued by insurers licensed to transact i11S1.1rance in this Commonwealth at any time. 

Drafting Note: Currently, a question exists as to the obligation of the Association to honor liabilities of 
an insolvent insurer whose license bad been revoked prior to the determination of insolvency. § 38.2· 1025 
bas been modified to correct this problem by allowing the Commission to issue a restricted license when 
tbe provisions of § 38.2-1040 have not been met

C. This chapter shall not apply to: 

1. That portion or part of a variable life insurance or variable a1J1Juity contract not guaranteed by an
insurer; 

2. Tbat portion or part of any policy or contract under which the risk is bome by the policyholder;

3. Any policy or contract. or part of a policy or contract assumed by the impaired or insolvent insurer
under a contract of reinsurance, other than reinsurance for which assumption certificates have been issued; 
or 

4. Any policy or contract issued by cooperative nonprofit life benefit companies, mutual assessment life,
accident and sicJcness insurance companies , burial societies, fraternal benefit societies, dental and 
optometric services plans and health services plans not subject to § 38.2-4213. 

Dratting Note: l. Title 32 bas been repealed by prior legiSla.tion tiDd its proVisions have been moved to 
this title. 

2. Only health services plans that have not been converted to nonagent plans will be exempt from
membership. 

§ 38.2·1701. Definitions.-As used in this chapter:

"Account" means any one of the three accounts created under § 38.2-1702. 

"Association" means the Virginia Life. Accident and Sickness Insurance Guaranty Association created 
under§ 38.2-1702. 

Dratting Note: The definition of .. Commission" appears at tbe beginning of the title. 

"Coutractual obligation" means any obligation under covered policies. 

"Covered policy" means any policy or contract within the scope of this Chapter under § 38.2-1700. 

"Impaired insurer" means a solvent member insurer considered by the Commission to be potentially 
unable to fulfill its contractual obligations. 

"IDSOlvent insurer" means a member insurer that becomes insolvent and is placed under a final order 
of liquidation. re.1Jabil1tation, or conservation by a court of competent jurisdiction. 

Dratting Note: Reference to dates in paragraphs (6) and (7) is no longer required. 

"Member insurer" means any person licensed to write in this Commonwealth any class of insurance to 
which this chapter applies under § 38.2-1700 . 

.. Premiums" means direct gross insurance premiums and annuity considerations received on covered 
policies. less any return of premiums, and considerations on covered policies, and dividendS paid or 
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credited to policyholders on this business. ''Premiums" do not include premiums and considerations on 
contracts between insurers and reinsurers. 

Dratting Note: The definition of "person" is deleted as it is included in the beginning of the title. 

"Resident" means any person who resides in this Commonwealth at the time a member with 
contractual obligations is determined to be impaired or insolvent. 

§ 38.2-1702. Association; creation; memberships; accounts; supervision.-A. The nonprofit legal entity to
be known as the Virginia LJ!e, Accident and Sickness Insurance Guara.nty Association, created by former § 
38.1-482.20, shall continue in existence. All member iIJSurers shall continue to be members of the 
Association as a condition of their license to transact the business of insurance in this Commonwealth. The 
ASsociation shall perform its functions under the plan of operation established and approved under § 
38.2·1106 and shall exercise its powers through a board of directors estabJjshed under §38.2-1703. For 
purposes of administration and assessment, the Association shall maintain three accounts: (i) the accident 
a1Jd sickness insurance account; (ij) the life insurance account; and (iii) the annuity account. 

B. The Association shall come under the immediate supervision of the Commission and shall be subject
to the applicable provisions of the insurance laws of this Commonwealth. 

§ 38.2·1103. Board of directors of �iation.-A. The board of directors ot the Association shall consist
of not less than five nor · more than nine member iDSUrets serving terms as establisbed in the plan of 
operation. The members of the board shall be selected by member iDSUrers subject to the approval of the 
Commission. Vacancies on tbe board shall be filled tor the remainder of the term by a majority vote of 
the remaining board members, subject to the approval of tbe Commission. 

Dratting Note: Tbe deleted portion is no longer needed as the initial board has been established. 

B. In approVing selections or in appointing members to the board the Comm5ion shall consider.
among other things, whether all domestic and foreign member insurers are fairly represented. 

C. Members of the board may be reimbursed from the assets of the Association tor expenses incurred
by them as members of the board of directors but members of the board sball not be otherwise 
compe1JSBted by the Association tor their services. 

§ 38.2·1104. Powers and duties of Association.-ln addition to the powers and duties enumerated in other
sections of this chapter : 

A. In the case of a impaired domestic insurer and subject to (i) conditioas imposed by the Association
other than those that impair the contractual obligations of the impaired insurer, (ii) approval by the 
impaired insurer and (iii) approval by the Commmion, tlte Asociation may: 

l. Guarantee or reiasure, or cause to be guaranteed, assumed, or reiasured, any or all of the covered
policies of the impaired insurer; 

2. Provide moneys, pledges. notes, guarantees or other means required for compliance with paragraph
l of this subsection and assure payment ot the contractual obligations of the impaired insurer pending 
action under that paragraph; and 

3. Loan money to the impaired insurer.

B. In the case of an insolvent domestic insurer, the Association shall, subject to the approval of the
Commission: 

1. Guarantee, B$Ume, or reinsure or cause to be guaranteed, assumed, or reinsured the covered
policies of the insolvent insurer; 

2. �ure payment of the contractual obligations of the insolvent insurer; and

3. ProVide moneys, pledges, notes, guarantees. or other means reasonably necessa.ry to discharge its
duties. 

C. l. In the case of an insolvent foreign or alien insurer, the Association shall. subject to the approval
of the Commission: 

a. Guarantee, a$Ume, or reinsure or cause to be guaranteed, assumed. or reinsured the covered
policies of residents; 

b. �ure payment of the contractual obligations of the insolvent insurer to residents; and

c. Provide moneys, pledges, notes, guarantees. or other means reasonably necessary to discharge its
duties. 

2. This subsection Shall not apply where the Commission bas determined that the foreign or alien
insurers domiciliary jurisdiction or state of entry provides protection by statute or regulation substantially 
similar to that provided by this chapter for residents of this Commonwealth. 

D. 1. In carrying out its duties under subsections B and c of this section, the Association may request
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thac permanent policy liens or contract liens be imposed in connection with any guarantee, assumption, or 
reinsurance agreement, and those liens may be imposed if the court: 

a. Finds that the amounts which can be assessed under this chapter are Jess than the amounts needed
to assure full and prompt performance of the iasolvent insurer's contractual obligations, or that economic 
or financial conditions are sufficiently adverse SIJ that policy or contract liens are in the public interest; 
and 

b. Approves the specific policy or contract liens to be used.

2. Before being obligated under subsections B and C of this section, the .Association may request that 
temporary moratoriums or liens be imposed on payments of cash values and policy loans in addition to any 
contractual proVisions for deferral of cash or policy loan values, and the temporary moratoriums and liens 
may be imposed if they are approved by the court. 

E. If the Association fails to act as provided in subsections B and C of this section within a reasonable
period of time, the Commission. on behalf of the Associati� shall exercise the powers and duties of the 
Association under this chapter with respect to illSOlvent insurers. 

F. Upon request, the Association may provide assistance and advice to the Commission concerning
rehabilitation. payment of claims, continuation of coverage. or the performance of other contractual 
obligations of an impaired or insolvent insurer. 

G. The Association shall have standing to appear before any court in this Commonwealth regarding all
matters germane to the powers and duties of the Association, induding, but not limited to, proposals for 
reinsuring or guaranteeing tbe covered policies of tbe insolvent insurer and the determination of the 
covered policies and contractual obligations. 

H. Any person receiving benefits under this chapter shall be deemed to have assigned the rights under
the coti·ered policy to the Association to the extent of the benefits received because of this chapter whether 
the belle/its are payments of contractual obligations or continuation of coverage. The Association shall 
require an asignment to it of those rights by any payee. policy or contract owner. beneficiary, insured or 
annuitant as a condition prior to the receipt of any rights or benefits coaterred by this chapter upon that 
person. Tbe Association shall be subrogated to those rights against the assets of any insolvent insurer. The 
subrogation rights of the Association under this subsection shall have the same priority against the assets of 
the ilJSOlvent insurer as that possessed by the person entitled to receive benefits under this chapter. 

I. The contractual obligations of the insolvent insurer for which the Association becomes or may
become liable shall be equal to the contractual obligations that the insolvent insurer would have had in the 
abSence of the insolvency unless those obligations are reduced as permitted by subsection D of this section. 
However, the aggregate liability of the Association shall not exceed $100,000 in casb values or $300,000 tor 
all benefits, includiDf cash values, with respect to any one life. 

J. The Association may: 

1. Enter into contracts necessmy or proper to fulfill the provisions and purposes of this chapter. 

2. Sue or be sued, including taking any legal actions necessa.ry or proper for recovery of any unpaid
assessments under § 38.2-1705. 

3. Borrow money to effect the purposes of this chapter. Any notes or other evidence of indebtedness of 
the AsSociation not in default shall be category l investments, as defined in § 38.2-1401, tor domestic 
insurers. 

Dratting Note: In order to be consistent with Chapter 14, legal investments have been changed to 
category 1 investments. 

4. Employ or retain persons necessary to handle the financial transactions of the Association, and to
perform other functions required by this chapter. 

5. Negotiate and contract with any liquidator, rehabilitator, conservator, or ancillary receiver to carry
out the powers and duties of the Association. 

6. Take legal action required to avoid payment of improper claims.

7. Exercise. for the purposes of this chapter and to the extent approved by the Commission, the powers
of a domestic life or accident and sickness insurer, but in no case shall the Association is.sue insurance 
policies or annuity contracts other than those issued to perform the contractual obligations of the impaired 
or insolvent insurer. 

§ 38.2-1705. Asse.ssments.-A. For the purpose of providing the funds necessary to carry out the powers
and duties of the Association, the board of directors shall assess the member insurers, separately for each 
account, at any time and for any amounts as the board finds necessary . .A$e$ments shall be due not less 
than thirty days alter written notice has been given to the member insurers. Interest shall be compounded 
quarterly and be based upon the average of ninety day treasury bill rate for the most recently completed 
calendar quarter as published in the Federal Reserve Bulletin. Interest will accrue on and after the due 
date. 
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Drafting Notes: A Doating rate bas been added to assure that there will be a positive incentive to pay 
the �eat when due. 

Federal Reserve Bulletin will be properly noted as a publication tiUe. 

B. There shall be three classes of assessments as follows:

1. Class A assessments shall be made tor tbe purpose of meeting administrative costs and other general
expenses not related to a particular impaired or insolvent insurer. 

2. Class B assessments shall be made to the extent necessary to carry out the powers and duties of the
Association under§ 38.2·1704 with regard to an impaired or insolvent domestic insurer. 

3. Class C �ments shall be made to the extent oecessazy to cany out the powers and duties of the
Association under § 38.2·1104 with regard to an insolvent foreign or alien insurer. 

C. l. The amount of any Class A assessment Shall be determined by the buard and may be made on a
basis other than pro rata. This assessment shall be credited against future insolvency assessments and shall 
not exceed fifty dollars per company in any one calendar year. The amount of any Class B or C 
assessment shall be allocated among accounts on the basis of the ratio of tbe premiums received by the 
impaired or insolvent insurer on the policies covered by each account to the premiums received by that 
insurer on all covered policies. The last calendar year preceding the asse.ssment ilJ which premiums were 
received by the impaired or insolvent insllrer shall be used in determining this ratio. 

2. Class B assessments tor each account shall be made separately tor each state ill which the impaired
or iasolvent domestic insurer was authorized at any time to transact the business of iDsurance. The 
assemnents shall be made on the basis of the ratio of the premiums received on business in tbat state by 
the impaired or insolvent ilJsurer to the premiums received in all of those states by the impaired or 
insolvent iasurer. The last calendar year preceding the assessment in which premiums were received by 
the insurer on policies covered by this account shall be used in determiniDg this ratio. The assessments 
against member insurers shall be made on the basis of the ratio of the premiums received on business in 
each such state by each assessed member iasurer on policies covered by each account to the premiums 
received on business in each state by all assessed member insurers. The last calendar year preceding the 
�eat shall be used in determining this ratio. 

3. Class C assessments against member insurers for eaeh account sbal1 be made on the basis of the
ratio of the premiums received on business in this Commonwealth by each ag;esset1 member insurer on 
policies covered by each account to the premiums received on business in this Commonwealth by all 
assessed member insurers. The calendar year preceding the assesmient shall be used in determining this 
ratio. 

4. �meats tor tunds to meet the requirements of the Association With respect to an impaired or
iasolvent insurer shall not be made until necessary to accomplish the purposes of this chapter. Classification 
of �eats under subsection B of this section and computatton of BS'SeSSments under this subsection 
shall be made With a reasonable degree of accuracy, recognizing that e,cact determiaations may aot always 
be possible. 

D. The Association may abate or defer, in wbole or in part, the B!BeSSment of a member insurer if, in
tbe opinion ot the board, payment of the assessment would eadaDger the ability of the member insurer to 
lulllll its contractual obligations. In the event an assessment against a member insurer is abated or 
deterred in whole or in part, the amount by which the assessment is abated or deterred may be assessed 
against the other member insurers in a manner consistent with the basis tor assessments set forth in this 
section. 

E. The total ot all assessments upon a member insurer for each account Shall not in any one calendar
year exceed two percent of the member insurer's premiums received on the policies covered by the 
account in this Commonwealth during the calendar year preceding the assessment If the maximum 
�eat, together with tbe other assets of the Association in any account, does not provide in any one 
year in any account an amount sufficient to cany out the responsibili'ties of the Association. the necessaiy 

· additional funds shall be assessed as soon as permitted by this chapter.

F. Tile board may refund to member insurers. in proportion to the contribution of each i1JSUrer to that
accouat. tbe amount tbe assets of the account exceed tb.e amount the board finds necessary to tulfi11 the 
Association ·s obligations during the coming year. In determining the refunds, assets accruing from net 
realized gains and income from investments shall be induded. A reasonable amount may be retained in 
any account to provide funds for the continuing expenses of the Association and for future losses if refunds 
are impractical. 

G. It shall be proper tor any member insurer to consider the amount reasonably necessary to · meet iis
Class A assessment obligations in determining its premium rates and policyowner dividends for any class of
insurance covered by this chapter. 

- - - -

H. Tbe Association shall issue to each insurer paying an assessment under th.is chapter, other than a
Oass A asessment, a certificate of contribution in a form prescribed by the Commsio� for the amount of 
the assessment paid, excluding interest penalties. All outstanding certifica.tes shall be of equal priority 
without reference to amounts or dates of issue. A certificate of contribution may be shown by the insurer 
on its fiaandsl statement as an asset This shall be shown in a form, in an amount, and for a period of 

125 



time approved by the Commission. 
Drafting Note: Reference to a requirement that a refund plan be established bas been moved to § 

38.2-1706. 

§ 38.2-1706. Plan of operation.-A. 1. Neither the plan of operation nor any amendment to it shall
become effective until submitted to and approved by the Commission. The Commission shall approve the 
plan or any amendment to it if it assures the fair. reasonable, and equitable administration of the 
Association. 

2. The plan of operation approved under former § 38.1-482.24 shall remain in effect until modified in 
accordance With paragraph 3 of this subsection. 

3. II tbe A$ociation tails to submit suitable amendments to tbe p� the CommiSsion shall, after notice
and hearing. adopt and promulgate reasonable rules that are necessary or adVisable to effect this chapter. 
These rules shall continue in force until modified by the Commission or superseded by a plan or 
amendment submitted by the Association and approved by the Commission. 

Drafting Note: The provision requiring the Association to submit a plan of operation bas been 
deleted as the plan of operation has been approved. 

B. All member insurers SlJall comply with the plan of operation.

C. Tbe plan of operation shall, in addition to requirements enumerated elsewhere in this chapter:

1. Establish procedures for handling assets ot the Association.

2. Establish the amount and method of reimbursing members of the board of directors uader
§38.2-1703.

3. Establish regular places and times for meetings of the board of directors.

4. Establish procedures to keep ·records of all financial transactions of the Association, its agents, and
the board of directors. 

5. Establish the procedures tor submitting to the Commission selections for the board of directors.

6. Establish BllY additional procedures for assessments under § 38.2-1705.

7. Establish a plan for equitable distribution of refunds to members.

8. Contain additional provisions necessaJY or proper tor the execution of the powers and duties of the
Association. 

D. Except as provided by paragraph 3 of subsection A of § 38.2-1704 aad § 38.2-1705, the plan of
operation may provide that any or all powers and duties of the Association may be delegated to the 
corporation. association, or other organiration which perlorms or Will perlorm functions similar to those of 
this Association, or its equivalent. in two or more states. The corporation, association, or orgamzation shall 
be reimbursed tor any payments made on behalf of the Association and sball be paid for i'ts performance 
of any function of the Association. A delegation under tlJis subsection shan 'take effect only with the 
approval of both the board of directors and the Commission, and may be made olJly to a corporation, 
8SR)ciation, or organization that extends protection not substantially Jess favorable and effective tball that 
provided by this chapter. 

§ 38.2·1707. Duties and powers of the Commission.-A. In addition to the duties and powers enumerated
elsewhere in this chapter, the Commission shall: 

1. Upon request of the board of directors, provide the Association Witb. a statement of the premiums in
the appropriate states for each member insurer. 

2. When an impairment is declared and the amount of the impairment .is determined, serve a demand
upon the impaired insurer to make good the impairment within a reasonable time. Notice to the impaired 
insurer Sllall constitute notice to its shareholders. ii any. The failure of the illsurer to promptly comply 
with this demand shall not excuse the Association from the performance of its powers and duties under 
this chapter. 

3. Be appointed as the liquidator or rehabilitator in any liquidation or rehabilitation proceedi�
involving a domestic insurer. If a foreign or alien member insurer is subject to a liquidation proceeding Ill 
its domicilialj' jurisdiction or state of entry, the Commission shall be appointed conservator. 

B. The Commission may suspend or revoke, alter notice and hearing. the license to transact the
business of insurance in this Commonwealth of any member insurer that iails to pay an assessment when 
due or fails to comply with the plan of operation. As an alternative the Commission may levy a forfeiture 
on any member insurer that tails to pay an B$e5.sment when due. The forfeiture shall not exceed live 
percent of the unpaid assessment per month, but a.o forfeiture shall be less tba1J $100 per month. 

C. Any action of the board of directors or the Association may be appealed to the Commission by any
member insurer if the appeal is taken within thirty days of the action being appealed. Any final action or 
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order of the Commis.§ion shall be subject to judicial review in accordance with the provisions of §§ 12.1-39 
through 12.l�l. 

D. The liquidator, rehabilitatcr, or conservator of any impaired itJSurer may notify all interested
persons of the effect of this chapter. 

§ 38.2-1708. Detection and prevention of insolvencies.-A. To aid in the detection and prevention of
insurer insolvencies, the Comm�ion shall have the duty to: 

l. Notify the insurance departments of all of the other states within thirty days of taking any of the
following actions against a member insurer. 

Dratting Note: The definition of "state" in Chapter 1 includes the deleted language. 

a. Revocation of license;

b. Suspension of license;

c. Making any formal order that requires the insurer to (i) restrict its premium writing, (ii) obtain
additional contributions to surplus. (iii) withdraw from the Commonwealth, (iv) reiasure all or any part of 
its business. or (v) increase Its capital. surplus. or any other account tor tbe security ot policyholders or 
creditors. 

2. Report to the board ol directors when (i) any actions set forth in paragraph l of this subsection
have been taken or (ii) a report bas been received lrom any other insurance department indicating that an 
action bas been taken in aaother state. The report to tbe board of directors shall (i) contain all significant 
details of the action taken or (ii) tbe report from tbe other insurance department. 

3. Report to the board of directors when it bas reasonable cause to believe that an insurer may be
insolvent or in a linancial condition hazardous to the policyholders or tile public. Tbe report may be based 
o.n a member insurers tinaacial examination, whether completed or in progress. 

Dratting Note: It Js u.nreasouble to ezpect tbe Association to reView tbe IRIS (insurance regulation 
information system) reports. Review of those reports requires more time and resources than are 
normally available to the A!.wciatioa. 

B. TIJe commission may seek the advice and recommendstJoIJS of the board of directors concerning
any matter allecti.ng its duties a:Jd respoasibilities regardillg the tiaaaeial condition of member insurers and 
insurers seeking adznissjon to transact the business of insunlnce in this Commonwealth. 

C The board of directors may, upon majority vote, make reports and recommendations to the 
Commission upon say matter germane to the solvency, liquidation, rebsbilitation or conservation of any 
member ilJsurer or to tile solvency of any insurer seeJciag to transact tJJe business of insurance in this 
Commonwealth. Tbese reports and recommendations shall not be considered public documents. 

. D. The board of directors shall have the duty, upon majority vo� to notify the Commission of any 
ialonnation indicating that a member insurer may be insolvent or in a tinallcial coaditioa bamrdous to the 
policyholders or the public. 

£. The board of directors, upon majority vote. may request that the Cammi.Bon order an examination 
of any member iasurer tllat the board, in good faith� believes may be ia a lillancial condition hamrdous to 
tbe policyholders or the public. Within thirty days of the receipt of tbe request, the Commission shall begin 
tbe enmination. The examination may be conducted as the National Association of Insurance 
Commissioners examination or may be conducted by persoas tbe Commission designates. The cost of the 
exammation sball be paid by the Asociation, and the examination report sbal1 be treated like other 
examilJation reports. In no event sba1l the examination report be released to the board of directors prior to 
its release to the public, but this shall not preclude the Commission from complying with subsection A of 
Uus section. The commission shall notify tbe board of directors when the examination is completed. The 
request tor an examination shall be kept on tile by tb.e Com.mbwion but it shall not be open to public 
inspection prior to the release of the examination report to tile public. 

F. The board of directors may, upon majority vote, make recommendatioas to. the Commission for the
detection ud prevention al insurer inst>lvendes. 

G. The board of directors shall, at the conclusion of any insurer insolvency in which the Association
was obligated to pay covered claims, prepare a report to tile Commission containiJJg all information it has 
in its possession relating to the history and causes of tb.e insolvency. 

H. The board shall cooperate with the bOard of directors of. guaranty associations in other states in
preparing a report on the history and causes tor a member's insolvency, and may adopt by reference any 
report prepared by other msociations. 

§ 38.2·1709. Tax write-offs of certificates of contributioa.-A. Unless a longer period has been allowed by
the Commission. a member iasurer shall have at its option the right to show a certificate of contribution as 
an asset in the form approved by the Commission pu.rsuant to subsection Hof§ 38.2-1705 at percentages of 
the original lace amount approved by the Commission tor calendar years as follows: 

100% tor the calendar year of .issuance; 
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80% for the first calendar year after the year of issuance; 

60% for the second calendar year after the year of issuance; 

40$ for the third calendar year after the year of issuance; 

20% tor the fourth calendar year after the year of issuance. 

B. The insurer may offset the amount ot the certificate amortized in a calendar year as provided in
subsection A of this section. This amount shall be deducted from the premium tax liability incurred on 
business transacted in this Commonwealth for that year. However. the Association shall diligently pursue all 
rights available to it to recover its expenditures made in the fulfillment of its responsibilities under this 
chapter. In the event the Commission determines after a hearing that the Association is not diligently 
p1.rsuing available measures of recove.ry, participating insurers will not be able to offset amounts amortized 
during the period that the Commission detennines that the Association bas not been diligently pursuing 
available measures of recovery. 

C. Any sums that have been (i) amortized by contributing insurers and offset against premium taxes as
provided in subsection B of this section and (ii) subsequently refunded pursuant to subsection F of § 
38.2-1705 shall be paid to the Commission and deposited with the State Treasurer tor credit to the general 
fund of this Commonwealth. 

D. Tbe amount of any credit against premium taxes proVided for in this section for an insurer shall be
reduced by the amount of reductton in federal income taxes for any deduction daimed by the insurer for 
an �ent paid pursuant to 'this chapter. 

§ 38.2-1710. Miscellaneous provisions.-A. Nothing in this chapter sh.all be construed to reduce the
liability tor unpaid assessments of the insureds on an impaired or insolvent insurer operating under a plan 
with assessment liability. 

B. Records shall be kept of all negotiations and meetings in which the Association or its representa.tives
are involved in carrying out its powers and duties under § 38.2-1704. RecordS of these negotiations or 
meetings shall be made public only upon (i) the termination of a liquidation; rehabilitation. or conservation 
proceediag involving the impaired or insolvent insurer, (ii) the termination of the impairment or insolvency 
of the insurer, or (iii) the order of a court of competent jurisdiction. Nothillg in this subsection shall limit 
the duty of the Association to render a report of its activities under § 38.2-1711. 

C For the purpose of carrying out its obligations uader this chapter, the Association shall be deemed 
to be a creditor of the impaired or insolvent insurer to the extent of 8$t!IS attributable to covered policies 
reduced by any amounts to which the Association is entitled as subrogee pursuant to subsection H of § 
38.2-1704. All assets of the impaired or insolvent insurer attributable to covered policies shall be used to 
continue all covered policies and pay all conuactual obligations of the impaired or insolvent insurer as 
required by this chapter. For the purpose of this subsection. assets attributable to covered policies is that 
proportion of the assets which the reserves. that should have been established for these policies, bear to 
the reserves that should have been established for all insurance policies written by the impaired or 
insolvent insurer. 

D. 1. Prior to the termination of any liquidation, rehabilitation, or comervation proceeding, the court.
in making an equitable distribution of the ownership rights of the insolvent insurer, may take into 
consideration the contributions of the respective parties, including the Association, the shareholders and 
policyowners of the insolvent insurer, and any other party with a legitimate iIJterest. In this determination, 
coDSideration shall be given to the welfare of tbe policyholders of the continuing or successor insurer. 

2. No distribution to any stockholders of an impaired or insolvent insurer shall be made until tb.e total
amount of valid claims have been fully recovered by tbe Association tor funds expended in carrying out its 
powers and duties under § 38.2·1704. 

E. 1. If an order for liquidation of an insurer domiciled in lb.is Commonwealth has been entered, the
receiver appointed under that order shall have a right to recover from any controlling affiliate on behalf 
of the insurer distributions, other than stock dividends, made at any time during the live years preceding 
the petition for liquidation or rehabilitation. This shall be subject to the limitations of paragraphs 2 through 
4 of this subsection. 

2. No dividend shall be recoverable if the insurer shows that the distribution was lawful and
reasonable at the time of payment, and that the insurer did not know and could not reasonably have 
known that the distribution might adversely affect the ability of the insurer to fulfill its contractual 
obligations. 

3. Any person who was an affiliate that controlled the insurer at the time the distributions were paid
shall be liable up to the amount of distributions he received. Any person who was an affiliate that 
controlled the insurer at the time the distributions were declared shall be liable up to the amount of 
distributions he would have received if they had been paid immediately. If two persons are liable with 
respect to the same distributions, they shall be jointly and severally liable. 

4. The maximum amount recoverable under this subsection shall be the amount in excess of all other
available assets of the insolvent insurer needed to pay (i) the contractual obligations of the insolvent 
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insurer and (W the reasonable expenses of the Association Jncun-ed in connection with the performance of 
its duties tor the Insolvent Insurer. 

5. 11 any person liable under paragraph 3 of this subsecUon is insolvent, all its alliHates that controlled
It at tlJe time the dlvidend was paid sball be Jointly ud severally liable tor any resulting denciency in the 
amount recovered tram the insolvent aftlliate. 

§ 38.2·1711. BDminatlon of the Association; annual report.-Tbe Association shall be subject to
enmlnation ana regulation by the Commission. The board of directors shall submit to the Commmion. not 
later than each May I, a financial report tor the preceding calendar year ln a form approved by the 
Commission and a report of its activities during the preceding calendar year. 

§ 38.2·1712. Tax exemptlons.-The Association shall be exempt tram the payment of all tees and all
taxes leVied by tbls Commonwealth or any ot its subdivisions, except taxes levied on real and personal 
property. 

§ 38.2·1713. Immunity.-Tbere shall be no liability on the part of, and no cause of action of any aature
slJall arise against, any member insurer or Its agents or employees. tbe Association or Its agents or 
employees, members of the board of directors, or tb.e Commson or its representatives, tor any action 
taken by them In the pertonnaace ol their powers ud duties under this cbapter. 

§ 38.2-1714. Stay ol proceedings; reopening default Judgments.-All proceectiJJgs in which tbe insolvent
insurer is a party Jn any court In tbls Commonwealth shall be stayed saty days trom the date an order of 
JJquidstloa, reJJabllitation, or conservation ls final. This will allow time tor proper legal action by the 
Assocla.tioa aa all matters germane to its powers and duties. Tbe Asmctation may apply to have the 
judgment under any dedsioa, order, verdict, or finding based oa default set aside by tbe same court tbat 
made the judgment ud shall be permitted to detead agalast tbe. suit oa the merits.

§ 38.2·1715. Prohibition a,alast advertising guaranty tunds.-No persoa, lacludiDg an msurer, agent. or
altlllate at an Insurer slJall mate, publish, disseminate, circulate, or place before tbe public, or cause, 
directly or Indirectly, to be made, publisbed, dlssemiuted, clrculated or placed be/ore the public. iD BDY 
newspaper, magazine or other publlcatioa. or la the torm ot a notice. circular, pampblet, letter or poster, 
or over aay radio . station or telemion station. or In any other qy, any advertisement, aaaouncemeat or 
statement wblcb uses tbe existence or tbe A§oclation of tbis Commonwealth tor tbe purpose al sales, 
sollcltatioa, or laducemeat to purchase aay form ot insurance covered by tbis chapter. 

ARTICLE 2. 

AdditJoaal Fuads Paid to tbe Association. 
Draltiag Note: TIJis article proVides guidance to tbe establisbmeat of a safety fund tor the Association. 

The article &Jves guidance to the Commission ill admiaisteriag § 38.2-225. Additio!1.Bl provisions are included 
on the priority use and repayment of other tban assessment derived lunds. 

§ 38.2-1716. Purpose sad applicability of article.- Tbe purpose of this article is to provide directions
and guidelines tor the control and use of funds provided pursuant to § 38.2·225 or any other sources of 
lunds not specilled in Article l ot this chapter. 

§ 38.2·1717. Safety lund.-Tbe Association shall maintain a separate asset account to be known as the
safety fund tor tbe purpose of meeting tbe AssociatioJJ's objectives as specified in § 38.2·1700. 

Dratting Note: The establislJment of a separate asset salety account .iS necessaJy ii the Association is to 
be able to handle catastrophic insolvencies. 

§ 38.2·1718. Financing tbe salety fund, muimum amount, dlstribution of ucess.-A The safety fund, a.t
tbe discretion of the CommJsslon, shall receive penalty payments levied against member insurers made 
pursuut to subsection B of § 38.2·225 or any other payments approved by the Commission. 

B. Tbe Commission may approve the payment of funds to the Associstioa provided the balance in the
safety fund account does not exceed two percent of the totsl of all member insurers premium received in 
this Commonwealth tor classes of insurance covered by the accounts specified in subsection A of § 
38.2·1702. 

C. Investment income earned on assets beld in the safety fund shall be credited to the safety fund
provided the balance of the safety fund does not exceed three percent of the total ot all member insurer's 
premium received in this Commonwealth tor classes of insurance covered by tile accounts specified in 
subsecUon A of § 38.2·1702 unless otherwise determined by the Cammi.man. 

D. In the event the safety fund balance exceeds the amount specified in subsection C of this section, at
the discretion of the Commi$ion the difference shall be paid to the state treasury to the credit of the 
Literary Fund or shall be subject to subsection F ot § 38.2·1720. 

E. In tbe event the tuad is dissolved. remaining assets in the safety fund Will be distributed to the
state treasury to the credit of the Literary Fund. 

Dratting Note: This section provides for the financing of the safety fund and provides direction to the 
Commission in implementing § 38.2-225. Penalty payments may be credited to the Association until the 
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balance exceeds 2% of the domestic premium assessment base. Investment iacome will remain in the 
account until the balance is 3% of the domestic premium assessment base. Excess balances Will now to the 
literary fund. 

In 1984, the total assessable premium for all three accounts was $3 billion. Therefore. the Commission 
may direct that penalty payments levied against member insurers be allocated to the safety fund until the 
balance of the fund equals $60 million (2% of $3 billion). Investment income may be retained in the 
account until e balance of $90 million (3% of 3 billion) is achieved. Placed in perspective, the 
Baldwia.United insolvency could have required members to be assessed an estimated $80 million. The 
Association's maximum assessmeat for this account would have been $14.5 million, leaving policyholders 
$6.5 million short. 

§ 38.2·1719. Investment of safety fund.-Tbe assets of the safe'ty fund may be invested in securities set 
forth in § 38.2-1415. 

Dratting Note: The assets of the safety fund may be invested in domestic government securities as set 
forth in § 38.2·1415. 

§ 38.2-1720. Use of safety tuad, repayment, etc.- A. The purpose of the safety fund is to provide for 
the payment of covered claims in the event the assessment limit specified in subsection E of § 38.2-1705 is 
reached. 

B. In the event . the assets of the safety fund are needed to pay covered claims, these assets shall be 
loaned to the respective account listed in subsection A of § 38.2-1702. This loan shall be the general 
obligation of the Association members and shall be evidenced by an agreement approved by the 
Commission. 

C. Interest on this loan shall be compounded quarterly and be based upon the average of the ninety
day treasury bill rate tor the most recently completed calendar quarter as published in the Federal 
Reserve Bulletin. Tb.is rate Will be updated quarterly in order to conform with market rates of interest. 

D. This loan shall be repaid by levying assessments against the membeIS tor the account on whose
behalf the loan was negotiated. Unless otherwise approved by the Commission, the loan shall be repaid 
Within six months of its issuance. This assessment in conjunction with any other assessments levied, shall 
not ezceed the limit specified in subsection E of§ 38.2-1705. 

£. Subject to the approval of the Commission assets of the safety fund may be loaned to any account 
in subsection A of§ 38.2-1702 even though the maximum �ent in subsection E of§ 38.2-1705 has not 
been levied ii the directoIS of the Association determine that this action Will minimize the cost to the 
association in paying covered claims. 

F. Excess safety fund assets set forth in subsection D of § 38.2-1718 may be used to pay the
Association's covered claims without the members incurring a liability to repay the safety fund. 

Dratting N.ote: This section proVides tor the safety fund to be loaned to the account incorporating tbe 
covered claim. A market rate of interest Will apply to this loan and the Joan shall be repaid from future 
assessments. Tbe Joan, with exception, must be repaid within six months. When economically justifiable, the 
.Association may borrow from the fund rather than levying an asessment Normally, the safety fund should 
be used as a source of last resort If the fund balance exceeds 2% of the asstSable premium and at the 
discretion of the Commission the excess balaaces may be used to pay covered claims without obligating the 
insurers to repay the safety fund. 

§ 38.2-1721. Association as a fiduciary.-In handling the 85Sets of tbe safety fund, the Association shall
be deemed a fiduciary tor tbe Commonwealth. 

Dratting Note: The assets in the safety fund are derived from the public by way of penalties and other 
non insurer sources. Caasequently� the Association should be required to halldle these funds in a fiduciary 
capacity on behalf ot the public. 
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Title 38.2 

CHAPTER 18. 

Insurance Agents. 

1. The title of the chapter has been changed to Insurance Agents.

2. Proposed Chapters 38 (cooperative nonprofit life benefit companies) and 40
(burial societies) agents are now subject to full licensure requirements. The
Commission will have the authority to waive these requirements. (proposed

§38.2-1815)

3. Proposed Chapter 42 salesmen (The "Blues") and Chapter 43 salesmen (HMOs) are
now considered health agents and subject to health licensure requirements.
Health agent is defined (proposed §§ 38.2-1800 and 38.2-1815 ). Health agents
will be required to pass a 25- hour study course.

4. Existing§ 38.1-1-65.1 (Report of acts deemed larceny under §18.2-111 ) has been
moved to this chapter as proposed§ 38.2-1810.

5. Dental services agent, legal services agent and optometric services agent are
being defined in proposed §38.2-1800 and added to proposed §38.2-1824.

6. The term "company representative" is being deleted throughout the chapter
because it is no longer used.

7. Existing §38.1-356.1, Sale of accident airtrip insl.ll'ance, is being moved to
proposed §38.2-1807 because it appears more appropriate in this chapter.

8. In proposed§ 38.2-1811, language is being deleted and moved to proposed§ 38.2-
206.

9. Existing §38.1-327.14 is being deleted and the uniform penalties section will
apply.

I 0. Existing Articles 2 and 3 are being merged into one article that applies to both
Property and Casualty Agents and Life and Health Agents.

a) Existing §38 .1-327 .. 24 is being moved to proposed §38 .. 2-1815.

b) Existing §38.1-327 .. 25 is being deleted and proposed §38.2-1817 will apply.

c) Existing §38.1-327.28 is being deleted and pr oposed §38.2-1818 will apply.

d) Existing §38 .1-327.29 is being deleted and proposed §38.2-1819 will apply.

e) Existing §38 .. 1-327.30 is being deleted and proposed §38.2-1820 will apply.

f) Existing §38.1-327 .31 is being deleted and proposed §38.2-1821 will apply ..

11. Existing §38.1-327.37 (proposed§ 38.2-1826) is being amended to delete "office
address". Residence is used elsewhere in the Code.

12. Existing §38.1-327 .43 (proposed § 38.2-1831 ) A felony conviction was added to

the list of offenses that can cause refusal to issue a license, or revocation.
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13. Existing § 38.I-327.17C (proposed §38.2-1817) The examination for variable
contracts will be the National Association of Security Dealers exam or other
examination prescribed by the Commission.

14. In proposed § 38.2-1831, Refusal or revokation of license , the term ''twisting" is
separated from "rebating" and defined. "Twisting" has also been added to the
corresponding section of the consultants article (proposed§ 38.2-1843).

15. In proposed § 38.2-1814 mutual assessment property and casualty insurance
agents will be required to meet examination and education requirements subject
to the limitations of proposed § 38.2-2525.

16. In proposed § 38.2-1815, mutual assessment life and health agents will be
required to meet examination and education requirements subject to the
limitations of proposed § 38.2-3919.

17. The sections in Article 4, Licensing of Property and Casualty Consultants, are a
result of 1985 legislation. Changes made in these sections are consistent with 
those in parallel sections for agents.

18. In § 38.2-1833, language has been added to specifically state that appointments
are public information and are available for public inspection during normal
business hours of the Commission.
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CHAPTER 18 

INSURANCE AGENTS. 

Article 1. 

Definitions and General Provisions. 

§ 38.2�1800. Definitions.-As used in this chapter:

"Agent•• or .. insurance agent," when used without qualification, means an individual. partnersbip. or 
corporation licensed in this Commonwealth who is authorized by any company licensed in this 
Commonwealth to salicit, negotiate , or effect in its behalf contracts of insurance or annuity, and, if 
authorized by the company, may collect premiums on those contracts. 

Dratting Note: Tbe definition of agent has been modified to reflect the new licensing procedures that 
resulted lrom 1985 legislation . 

.. �eat life and casualty iIJSurance agent" means an agent licensed in this Commonwealth who is 
authorized to solicit, negotiate. or effect life and casualty iIJSUrance as defined in Chapter 38 of this title 
tor an insurer licensed in this Commonwealth. 

Dratting Note: I. ..�eat" is being deleted in line 3 to clarify that this definition applies to 
Chapter 38 ageats. 
. 

2. The reference to eJCistiag Cb.apter 11 was deleted because mutual assessment life and health
JIJSUrance agents have been given a separate definition later in this section. 

"Burial insurance agent" means an agent who is authorized to solicit. negotiate, or effect burial 
iasurance tor an iIJSurer licensed io. this Commonwealth but only to the extent authorized in Chapter 40 of 
this title . 

.. Credit lite and health insurance agent" means an agent Iiceased iD. this Commonwealth who is 
authorized to solicit. negotiate, or effect credit lile insurance and credit accident and sickness insurance for 
an iasurer licensed in this Commonwealth, but only to the e:rtent authorized in Chapter 37 of this title. 

""Dental services agent" means an agent of a dental plan licensed ill this Commonwealth who is 
authorized to solicit, negotiate or effect prepaid dental services contracts tor dental plaDs as defined in 
Chapter 45 of this title. 

Dratting Note: This definition is being added because we are proposing that they be a type of agent. 
Drattiag Note: Neither the term ••excess" nor ••rejected" life iasurance business is used in this chapter 

or the SUrplus Lines chapter. While ••rejected business,, is used in existi.ng § 38.1-327.52. the modifications to 
that section (now proposed § 38.2-4806) have replaced that term with a new one. Therefore. the definitions 
of these terms have been deleted. 

"'Health agent•• means an agent licensed in this Commonwealth who is authorized to solicit or procure 
applications /or a corporation licensed in this Commonwealth under Chapter 42 of this tiUe or for a beal'th 
maintenance organization licensed in this Commonwealth under Cb.apter 43 of this title. Not/Jing in this 
cbapter prohibits any person licensed in this Commonwealth as a life and health ageIJt from also acting as 
a bealtb agent 

As used in this section. .. solicit or procure" indudes selling or otherwise placing insurance, whether 
direcUy or indirecUy, in this Commonwealth, SlJd tor which actions tbe persoa receives direct or indirect 
compensation in the form of commissions, tees or other inducements or beneti'ts. 

Dratting Note: This definition is being added because we are proposmg that they be a type of agent. 
Tbe delialtioa of '"solicit or procure.. was moved here from the definition of .. Hie and health insurance 
agent"' for organizational purposes only. As suggested by the Code Commission, the changes in the definition 
of .. solicit and procure" are being made to provide protection when an hlsured is not a resident of this 
Commonwealth 

.. Legal services agent" means an agent of a legal services plan licensed in tbis Commonwealth who is 
�uthorized to solicit. negotiate or effect prepaid legal services contr2cts tor legal services plans as defined 
1n Chapter 44 of this tiUe. 

Dratting Note: This definition is being added because we are proposing that they be a type of agent. 

··ute and health insurance agent" means an agent licensed in this Commonwealth who is authorized to
solicit or procure applications /or life insurance, annuity contracts, and accident and sickness insurance as 
defined in §§ 38.2-102, 38.2·106 B1Jd 38.2-109, respectively, and tor variable contracts as defined in §§ 
38.2·105 and 38.2-101, ii so quali!ied, tor an iIJSurer licensed in this Commonwealth. Except as otherwise 
provided, limitations or restrictions as to methodS ot compensation imposed by thiS title on agents shall not 
apply to life and health insurance agents. A resident of another state may not obtain a license or continue 
to be licensed as a Ille and health insurance agent in this Commonwealth unless he is so licensed and 
qualified in bis state ot residence . 

.. Mortgage guaranty insurance agent" means an agent licensed in this Commonwealth wbo is authorized 
to solicit. aegouate. or ettect mortgage guaranty insurance tor an insurer licensed in this Commonwealth. 
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Dratting Note: "Mortgage guaranty insurance" is now being defined in Chapter 1 since the term is used 
in other chapters. 

"Mortgage redemption insurance agent" means an employee of a lending institution, whether or not the 
institution accepts deposits from the public. who is an agent of an insurer licensed in this Commonwealth 
and wbo is authorized to solicit, negotiate, or effect mortgage redemption insurance and mortgage accident 
and sickness insurance. "Mortgage redemption insurance" means a nonrenewable, nonconvertible, decreasing 
term life insu�nce policy written in connection with a mortgage transaction for a period of time coinciding 
with the term of the mortgage. The initial sum shall not exceed the amount of the indebtedness outstanding 
at the time the insurance becomes effective, rounded up to the next $1,000. 

"Mutual assessment life and health insurance agent" means an agent licensed in this Commonwealth 
who is authorized to solicit. negotiate or effect mutual assessment lite and accident and sickness insurance 
as defined in Chapter 39 of this ti.Ue tor an insurer licensed in this Commonwealth. 

Dratting Note: This definition is being added because of the change in the name of proposed Chapter 
39 ( existing Chapter 11.1). 

"Mutual assessment property and casualty insurance agent" means an agent of a mutual assessment 
propeny and casualty insurer licensed in this Commonwealth who is authorized to solicit, negotiate, or 
effect mutual assessment property and casualty insurance as authorized in Chapter 25 of this title. 

"Ocean marine insurance agent" means an agent of an insurer who is authorized to solicit, negotiate, 
or effect those kinds of insurance classified in § 38.2-126, except those kinds specifically classified as inland 
marine insurance . 

.. Optometric services agent" means an agent of an optometric plan licensed in this Commonwealth who 
is authorized to solicit. negotiate or effect prepaid optometric services contracts for optometric plans as 
defined in Chapter 45 of this tiUe. 

Draffing Note: This definition is being added because we are proposing that they be a type of agent . 

.. Property and casualty insurance agent" means an agent licensed in this Commonwealth who is 
authorized to solicit. negotiate, or effect insurance as defined in §§ 38.2-110 through 38.2-122, and §§ 
38.2-124 through 38.2-134 tor aa insurer licensed in this Commonwealth. 

"Resident" means (j) an individual domiciled and residing in Virginia; (ii) a partnership duly fanned 
and recorded in Virginia ; or (iii) a corporation incorporated and existing under the Jaws of Virginia . 

.. TiUe insurance agent" means an agent licensed in this Commonwealth who is authorized to solicit. 
negotiate. or effect title insurance as is authorized in Chapter 46 of this title for a title insurer licensed in 
this Commonwealth. 

"Travel accident insurance agent" means an individual at transportation terminal buildings, or a 
tidcet-sellins agent of a railroa.d, steamship company, air carrier, or public bus carrier, who acts as an 
agent in the sale of travel accident insurance to individuals . 

.. Travel baggage insurance agent" means the tick.et-selling agent of a railroad or steamship company, 
air carrier, or public bus carrier who acts as an agent in the sale of travel baggage insurance to 
indiViduals. 

"'Variable contract agent" means an agent licensed in this Commonwealth to solicit, negotiate or effect 
variable contracts tor an insurer licensed in this Commonwealth. 

Dratting Note: The definition of variable contract agent is being added since it is a type of 
qualification already issued. 

§ 38.2·1801. Person soliciting insurance deemed agent of insurer.-A person who is authorized by any
insurer to solicit, negotiate or effect insurance or applications for insurance shall be held to be the agent 
of the insurer that issued the insurance solicited or applied for in any controversy between the insured or 
bis beneficiary and the insurer. 

§ 38.2-1802. Acting as agent for unlicensed insurer prohibited; penalties.-A. No person other than a
licensed surplus lines broker shall solicit. negotiate, or effect contracts of insurance in this Commonwealth 
on behalf of any insurer which is not licensed to transact the business of insurance in this Commonwealth. 
Nothing in this section shall prohibit any person from obtaining insurance upon his own life or property 
from an unlicensed insurer. 

B. Any person violating the provisions of this section shall be guilty upon conviction of a Class 1
misdemeanor and punished tor each offense. In addition, any person violating this section shall be (i) liable 
on any claim against any unlicensed insurer that arises out of a contract or policy solicited, negotiated or 
effected by the person or which the person assisted in soliciting, negotiating or effecting. o!" (ii) punisbe� 
as provided in § 38.2-218 and subject to revocation or suspension of his license. or (iii) sub1ect to both (1) 
and (ii). 

C. Nothing in this section shall apply to the solicitation, negotiation, or effecting of contracts of 
insurance on: 

l. Vessels or craft, their cargo, freight, marine builder's risk, maritime protection and indemnity, ship
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repairer's Jegal liability, tower's liability or other risks commonly insured under ocean marine insurance 
policies as distinguished from inland marine insurance policies, provided that a property and casualty or 
ocean marine insurance agent licensed in this Commonwealth solicits, negotiates or effects these classes of 
insurance on behalf of any insurer not licensed to transact the business of ,nsurance in this Commonwealth 
; or 

2. The rolling stock and operating properties of railroads used in interstate commerce or of any
liability or other risks incidental to their ownership, maintenance or operation. 

§ 38.2-1803. Countersignature not required; splitting commissions.- There shall be no requirement that
an agent wbo is a resident of this Commonwealth sign or countersign a policy of iasurance covering a

subject of insurance resident, located, or to be performed in this Commonwealth. However, if the laws or 
regulations of another state require a signature or countersignature by 8.D. agent resident in that state on a 
policy written by a nonresident agent or nonresident broker of that state, then any policy written by an 
agent resident of that sta.te licensed as a nonresident agent in this Commonwealth covering a subject of 
insurance resident, located, or to be performed in this Commonwealth shall be signed or countersigned in 
writing by an agent resident in 'this Commonwealth. No policy shall be deemed invalid due to the absence 
of the required signature or countersignature. If tbe laws or regulations of anotb.er state require an agent 
or broker resident in that state, who so requests. to retain a portion of the commission paid on a like 
policy ol insurance written. countersigned or delivered by the agent or broker in tJJat state, then an equal 
pro .rats portion of any commission on the policy of insurance shall be retained by the agent resident in 
this Commonwealth who sigJJed or countersigned a policy of insurance written by a resident of that state 
licensed as a nonresident agent in this Commonwealth covering a subject of insurance resident, located, or 
to be performed in this Commonwealth. 

§ 38.2·1804. Blank contracts.-No agent shall sign or allow an appliCBIJt to sign any incomplete or blank
form pertaining to insurance in this Commonwealth. 

§ 38.2·1805. Acceptance by industrial i.osunmce agents of premiums in arrears; bow advance premiums
recorded.-A. No industrial i12Surance agent shall accept payment of premiums in arrears on any policy of 
Ute imunmce or accident and sickDess insurance on which the premiums are collected at least monthly 
that IJas lapsed and tbat the iasured seeks to reinstate, unless the payment (i) at least equals the total of 
all premiums in an-ears Bild (ii) entitles the policyholder to make immediate application for reinstatement 
of tbe policy. 

B. Every advance premium paid to an agent on a life iIJSUrance policy or accident and sickness
insurance policy oa which the premiums are collected at least monthly shall be recorded in the receipt 
book of the insured and ill UJe record book of the ageat in exacUy the same manner as current premiums 
are recorded. However, the failure to do so shall not invalidate the policy. 

Dratting Note: The last sentence was deleted because revoca.tion of licease is included in proposed § 
38.2-1831. 

§ 38.2-1806. Interest with respect to credit ertended or money lent tor premiums oa certain policies.-A.
Aay property and casualty insurance agent, mutual asses.mient property and casualty insurance agent, or 
ocean marine iZJSurance agent licensed in this Commonwealth may charge interest on credit extended by 
the agent to the holder of any lire. casualty, surety or marine insurance policy. written or being serviced 
by or through such agent, tor the premium due on such policy. The rate of interest shall not exceed one 
and one-halt percent per month of the unpaid balance. However. the ertension of credit or the malcing of 
the loan shall not be in conflict with the contract between the agent and tbe msurer that issues the policy. 

B. A licensed insurance agent erteading credit as autl!orized in th.is section sb.all not be required to
comply With the proVisions of Chapter 47 of this title With respect to the licensing of premium fillance 
companies. 

C Notwithstandjng the provisions of§§ 38.2-2114 and 38.2-2212, if any insured fails to discharge any of 
his obligations to an insurance agent when due in coanection with the payment of any premium for a 
policy of insurance, that agent may request in writing that the iasurer cancel such policy for nonpayment 
ol premium. Within ten work days of the receipt of such written request, which shall also state the amount 
owed the agent by the policyholder, the insurer shall deliver or mail a written notice of cancellation to the 
.named insured at the addre55 shown in the policy and to any mortgagee or lienbolder. This notice shall 
state the date on which the cancellation shall become ettective. That date shall be established by giving at 
least tbe number of days notice prior to cancelmtion that are required by statute or the terms of the 
policy. Except for statutory requirements and contractual obligations, there shall be no liability on the part 
of the insurer for improper cancellation under this section if the insurer (i) ia good faith relies upon the 
request of the agent and (ii) gives notice of cancellation in compliance with the provisions of this section. 

D. Tbe insurance agent shall have a lien on any return premium tor the policy to the extent of the
amount owed by the policyholder. Within thirty days of the mailing of the notice of cancellation, the 
insurer shall forward that amount to the agent and shall forward the remainder, if any, of the retum 
premium to the policyholder. 

Dratting Note: I. Brokers have been deleted because they are not involved in this area. 
2. Much of this section is the result of 1985 legislation which a) deleted the requirement in paragraph

A that tbe extension of credit be for a period of less than 12 months and b) added paragraphs C and D. 

§ 38.2·1807. Sale of accident airtrip insurance by means of vending macbines.-Any insurer qualified to 
transact business in this Commonwealth and to write accident airtrip insurance ma.y solicit applications for 
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and i$Ue policies of accident airtrip insurance by means of mechanical vending machines in public 
airports. The machines shall be under the supervision of a licensed agent and the insurer shall comply with 
all the requirements prescribed by the Commission for the conduct of the business. 

Drafting Note: This section has been moved from existing Chapter 8, Article 2 (§ 38.1-356.1). 
Subsections (b) and (c) of the existing section were deleted because they are not necessary with the 
general penalties and rules and regulations sections. 

§ 38.2-1808. All agreements to be expressed in contract-No agent for any insurer shall make any
contract of insurance or agreement with respect to the insurance other than what is plainly expressed in 
the policy or contract issued. 

§ 38.2-1809. Power of Commission to investigate affairs of persons engaged in insurance business;
penalties tor refusal to permit investigation.- The Commission shall have power to examine and investigate 
the business affairs of any person engaged or alleged to be engaged in the business of insurance in this 
Commonwealth, induding all licensed agents. to determine whether the person has engaged or is engaging 
in any violation of this title. The Commission shall have the right to examine any paper, document or other 
material relating to the writing or alleged writing of insurance by any such person in th.is Commonwealth 
to determine whether the person is now or has been violating any of tb.e provisions of this tiUe. Any 
licensed agent. licensed property and casualty .insurance consultant, or any person purporting to be a

licensed agent or a licensed property and casualty insurance consultant. or any person whose actions have 
led any person to believe that he is a licensed agent or property or casualty insurance consultant, who 
refuses to permit the Commission or any of its employees or agents. including employees of the Bureau of 
InsuT'B11ce, to make an examination or who fails or refuses to comply with the provisions of this section 
may, aner notice and an opportunity to be beard, be subject to any of the penalties relating to agents or 
property and casualty insurance consultants nceased by the Commission provided in this title, iDcluding the 
suspension or revocation of his license. 

Dratting Note: 1. The investigation by the Commission will be limited to the "business" affairs of those 
in the business of insurance. 

2. 1985 legislation added insurance consultants to this section.

§ 38_2-1810. Report of acts deemed larceny under § 18.2-111; privileged communications;
Commonwealth's attorney to be ialonned.-A. Whenever any insurer licensed to transact the business of 
insurance in this Commonwealth knows or has reasoaable cause to believe that any licensed illSurance 
agent or surplus lines broker of the insurer bas committed any act of larceny as prescribed in § 18.2-111 
With respect to any money, bill, note, check, order. draft or other property either belonging to the insurer 
or received by the agent or surplus lines broker on behalf of the insurer, it shall be the duty of the 
insurer Within sixty days alter acquiring the lcllowledge to file With the Commission a complete statement 
of the relevant facts and circumstances. Each statement shall be a privileged communication. and when 
made and filed shall not subject the insurer. or any individual representative of it that is making or filing 
the statement. to any liability whatsoever. 

B. The Commission shall inform tb.e Commonwealth's attorney of the appropriate county or city of each
statement tiled puisuant to subsection A of this section. 

Drafting Note: Existing § 38.1·165.1 has been moved to this chapter. The term "broker'' has been 
changed to .. surplus Jines broker," as .. broker" is being deleted or clarified throughout the title. Also. the 
outdated crass-reference to the Criminal Code has been corrected. Minor editorial changes have been made. 

§ 38.2-1811. Licensing of leading institutions and bank holding companies for certain classes of
insurance.-A. As used in this section: 

"Bank holding company" means and indudes the definition of such terms as set forth in § 6.1-4 aad in 
12 USC 1841. It on or before the effective date of this section, a bank holding company has been granted 
an exemption by the Board of Governors of the Federal Reserve System pursuant to 12 USC 1843 (d), such 
bank holding company shall not be held to be a bank holding company within the meaning of 12 USC 1841 . 

.. Lending institution" means any corpora.tion, partnership, company or organization that accepts deposits 
from the public and lends money in this Commonwealth, including ban.lcs and savings and loan associations. 

B. A lending institution, bank holding company or their subsidiaries or affiliates. including any officer
or employee thereof, may engage in and be licensed for the sale of credit lite insurance and credit 
accident and sickness insurance, mortgage redemption insurance, mortgage accident and sickness insurance, 
single interest insurance, tiUe insurance. annuities purchased for the liquidation or partial liquidation of 
accounts accumulated in financial institutions, nonconvertible term life insurance rounded up to the next 
$1,000, and disa.bility insurance rounded up to tbe next $100 of monthly payment. both directly limited to 
amount and duration of a credit transaction. Any other restrictions of the insurance laws pertaining to, 
engaging in. and being licensed for the sale of credit life and credit accident and sickness insurance, and 
any insurance insuring the lending institution, holding company or any subsidiary or affiliate of either shall 
apply. 

C. The Commission. as authorized by § 38.2-223, may promulgate such rules and regulations as may be
necessary to effect the purposes of this section which are to assist in maintaining the separation between 
lending institutions and the insurance business and to minimize the possibilities of unfair competio.ve 
practices by lending institutions and agents. 

Drafting Note: The deleted language has been moved to proposed § 38.2-205 because it is more 
appropriately included in the General Provisions Chapter. No substantive changes have been made. 
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§ 38.2-1812. Payment and sharing commi$ioas.-A. No insurer shall pay directly or indirectly any
commission or other valuable consideration to any person for se:rvices as a.o agent or a surplus lines broker 
within this Commonwealth unless the person then bolds a valid license as an agent, or valid license as 
surplus lines broker, tor the class of insurance involved. No person other than a duly licensed and 
appointed agent or a surplus lines broker may accept any such commission or other valuable consideration. 
This provision shall not prevent the payment or receipt of renewal or other deferred commissions or 
compensation to or by any person if the person was so duly licensed and appointed. where the appoinanent 
was necessary,_ at the time of the transactions out of which arose the right to such renewals or deterred 
commmions or compensation. 

B. No agent or surplus lines broker shall directly or indirectly share his commmions or other
compensation received or to be received by him on account of a transaction under his license With any 
person not also then licensed under this chapter or Chapter 48 of this title, tor the class of insurance 
involved in the transactions. No agent or surplus lines broker not then licensed and qualified for the same 
class of insurance shall receive any commission or other compe11Sation. This provision shall not affect 
payment of the regular salaries due employees of the licensee. 

Dra'lting Note: Since surplus lines brokers are licensed under the same chapter as ageats in the 
existiDg Code but have been given a separate chapter in the proposed Code, reference to Chapter 48 
(Surplus Lines) is added here tor clarity. 

§ 38.2·1813. Reporting and accounting for premiums.-All premiums, return premiums, or other funds
received in any manner by an agent or a surplus lines broker shall be held in a fiduciary capacity. The 
agent or surplus lines broker shall, in the regular course of business, accoUllt tor and pay the funds to the 
insured or bis asggnee, iasurer, or agent enti.tled to the payment when due. However, nothing contained in 
this secti.oa shall be deemed to require any licensee to maintain a separate depository account, escrow or 
otherwise. 

Dratting Note: Existing § 38.1-327.14 is being deleted in favor of the unified penalty section being 
added ia Chapter 2. 

Article 2. 

Qualification of Property and Casualty Insurance Agents. 

Lile and Health Insurance Agents and Health Agents. 

§ 38.2-1814. Licease required of resident property and casualty insurance agent- No individual who is
a resident of this Commonwealth shall obtain a licease as a property and casualty insurance agent from 
the Commission unl� be bas passed a written examination prescribed by the Commission. However, any 
individual may obtain a license as an agent for mortgage guaranty imuran� ocean marine ilJSU1'a!Jce, tftle 
insurance. and travel baggage insurance sold by ticket-selling agents of a railroad or steamship company, 
air carrier, or public bus carrier Without taking a written examination. Mutual �ent property aIJd 
casualty imurance agents shaJJ be JiceJJSed subject to the limitations of § 38.2-2525. 

Dratting Note: 1. Due to 1985 legislation, agents Will receive a licease from tbe Commission instead uf 
a certificate of qualification. 

2. Tbe change in lines 1 and 2 of the first sentence was made because a Virginia resident would have
to be licensed here, regardless of his office location. 

3. The term "baggage insurance" should be changed to "travel baggage iasurance,, to be consistent with
proposed § 38.2-1800. 

§ 38.2-1815. License required of resident life and health insurance agents and health agents.-No
individual who is a resident of this Commonwealth shall obtain a license as a life and health insurance 
agent or bealtb ageat trom the Commission unless be bas passed a written exa.m.iaation prescribed by the 
Comm.i$ion. However. any individual may obtain a license as a travel accident insurance agent, a mortgage 
redemption insurance agent. a credit life and health insurange agent. a derrtal services agent, an optometric 

_ services a&ent, or a legal services agent, without taking a written examinati.on. Agents of an association 
referred to in § 38.2-3318 wbo will be limited to soliciting members of that. association for burial 
association group life insunmce certificates in amounts of $5,000 or Jess may also obtain a license Without
talciag a written examination. Individuals wJJo will act as agents ollly for coopera.tive nonprofit life benefit 
companies as defined in Chapter 38 of this title, or burial societies as defined in Chapter 40 of this title 
may be exempted from these examination requirements with the prior approval of tb.e Commission. Mutual 
assessment life and health insurance agents shall be licensed subject to the limitations of§ 38.2-3919. 

Dralting Note: 1. This section was existing § 38.l-327.24. 
2. Proposed Chapters 38 and 40 (currently Chapters 10 and 12) agents will now be subject to

examination and education requirements with exemption subject to the prior approval of the Commission. 
3. Mutual a.s.se.mnent life and health agents (proposed Chapter 39, existing Chapter 11.1) will be exempt

from the licensing requirements when selling only the traditional lines. Proposed § 38.2-3919 is existing § 
38.1-549.20. 

§ 38.2-1816. Study couzse required; exception based upon employment experience.-A. Before applying to 
the Commission to take an examination for a license, each applicant shall have completed a torty-tive-bour 
.insurance study course approved by the Commission. However, applicants tor a health agent license shall 
complete a twenty.five-hour insurance study course approved by the Commission. 
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B. An applicant shall apply to the Commission to take an exa.mination tor a license with.in one year
alter meeting the education requirement in subsection A of this section. The Commission, however, may 
waive this time limit in individual circumstances in accordance with such criteria as may be prescribed. 

C An applicant may apply to the Commission to talce the examination for a license without taking the 
required study course it the applicant bas attained equivalent knowledge through employment experience as
determined by the Commission. The employment experience shall indude no less than one year of full-time 
experience as �n employee of an insurer, an insurance department, an insurance ageacy, or equivalent 
employment as determined by the Commission. The employment experience shall have involved the 
performance of responsible insurance duties in connection with the kind of insurance tor which the 
applicant has applied for a licease. The applicant shall have completed. the employment experience 
requirement not more than one year before applying for a license. 

Drafting Note: Health agents will only have to complete a 25-hour study course rather than the 45-bour 
cou.rse required tor the life and health license. 

§ 38.2-1817. Examiaation tor license.-A The Commission shall conduct examinations for licenses at
least monthly at the times and places it prescribes. Each applicant shall pass a written examination 
prescribed by the Commission unless otherwise exempted. An applicant who fails an examination shall not 
be permitted to retake the examination for one month. If an applicant tails three times to pass the 
eumination, the applicant must take or retake the study course approved by tb.e Commission before the 
applicant may retake the examination. 

B. An applicant who bas been awarded the designation of Chartered Property and casualty Underwriter
shall be exempt from the education and examination requirements of this article for a property and 
casualty iasul'811ce license. An applicant who bas been awarded the designation of Chartered Life 
Underwriter shall be exempt from the education and examination requirements for a life and health 
insurance license or a health license. However, the applicant shall not be exempt from the requirement to 
submit the application and pay the lee required by § 38.2-1819. 

Draning Note: CL Us will now be exempt from the education and examination requirements for a lite 
and health license or a health license. The exemption was originally in § 38.1-327.25. which bas been 
deleted. 

C. No individual shall obtain a license for variable life insurance and variable annuity contracts unless
be currenuy holds a life and health insurance agent's license and has pa§ed the National Association of 
Security Dealers examination or other examination prescribed by the Commission. 

Dratting Note: 1. Subsection c has been added for variable contracts. 
2. Former § 38.1-327.18 was repealed by 1985 legislation.

§ 38.2-1818. Individual moving from another state or Canadian provi.nce.-All applicant who bas moved
into this Commonwealth from another state or a province of Csnada and who (i) was a licensed property 
and casualty insurance agent, lite and health insurance agent or health agent in the previous st.ate or 
province Within six months of the date of application and (ii) met education and examination requirements 
in the previous state or province similar to or in excess of those imposed by this article, shall be exempt 
from the requirements of §§ 38.2·1816 and 38.2-1817 if the other state or province grants the same 
exemption to an agent formerly residing in this Commonwealth. However, each of these applicants shall 
submit the application and pay the lee required by § 38.2-1819. 

§ 38.2·1819. Application for examination; fee required; when tee forfeited.-Each applicant for an
exammation shall make a written application to the CommiSsion, in the form and co1Jtai1Jing the 
intormation the Commission prescribes. Each applicant shall, at the time of applying to taJce the 
eumiaation, pay a fee of fifteen dollars in a manner prescribed by the Commissjoa. The fee shall be 
collected by the Commission and paid directly into the state treasury and credited to the fund for the 
maintenance of the Bureau of Insurance. An applicant may take the examination only after receiving 
written acknowledgement that the Commission has received the application and tee. If tbe applicant fails to 
take the examination within six months from the date his application is filed with the Commission, the fee 
prescribed in this section shall be forfeited. and the application shall be considered withdrawn. 

§ 38.2·1820. Issue of license.-Each applicant who is at least eighteen years of age and who has satisfied
. the Commission that he is of good character. has a good reputation for honesty, and has complied with the 
other requirements of this article is entitled to and shall receive a license in the form the Commission 
prescribes. 

Draltiag Note: As a result of 1985 legislation, the Commission Will issue licenses instead of certificates 
of qualification. 

§ 38.2-1821. Revocation. etc .• of license revokes appointment.-!! the Commission refuses to grant or
revokes a license, any appointment of such licensee shall likewise be revoked. No individual whose license 
is revoked shall be issued another license Without first complying with all requirements of this article. 

Drafting Note: Former § 38.1-327.23 was repealed by 1985 legislation. 
Drafting Note: Subsection A of this section is being amended and moved to proposed § 38.2-1815. 

Subsection Bis being deleted and proposed § 38.2-1816 will apply. 
Drafting Note: I. This section is being deleted and § 38.2-1817 will apply. 
2. Former §§ 38.1-327.26 and 38.1-327.27 were repealed by 1985 legislation.
Drafting Note: This section is being deleted and proposed § 38.2-1818 will apply.
Draning Note: This section is being deleted and proposed § 38.2-1819 will apply.
Drafting Note: This section is being deleted and proposed § 38.2-1820 will apply.
Dratting Note: 1. This section is being deleted and proposed § 38.2-1821 will apply.
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2. Former § 38.1-327.32 was repealed by 1985 legislation.

Article 3. 

Licensing of Agents. 

§ 38.2-1822. -License required of agents; individual acting for partnership or corporate liceasee.-A. No 
person shall act, and no insurer or licensed agent shall knowingly permit a person to act. in this 
Commonwealth as an agent of an insurer licensed to transact tbe business of insurance in this 
Commonwealth Without first obtaining a license in a manner and in a form prescribed by the Commission. 
As used in this section. ..act as an agent" means solici'ting, negotiati.ng or effecting contracts of insurance or 
annuity on behalf of an insurer licensed in this Commonwealth. No person shall submit business to any 
joint underwriting association or any plan established under this title tor the equi'table distribution of risks 
among insurers unle$ the person holds a valid license to transact the kind of insurance involved. 

B. No individual shall act for either a partnership or a corpora.tion in the transa.c'tion of insurance
unless he is licensed as an agent. The existence of the partnership or corporation shall be recorded 
pursuant to Jaw, and the authority of tbe corporation to act as an insurance agent or agency shall be 
specifically set forth in this charter. 

C. For a nonresident partnership or a nonresident corporation the foregoing requirements shall be
attested to by the insurance department of the nonresident's state of domicile as set forth in § 38.2-1836. 

Dratting Note: 1. The term "act as an agent" has been defined to clarify that anyone involved in this 
type of activity must be licensed. 

2. Old subsection B proViding that an agent who bad a certificate of qualification could submit business
to a licensed insurer prior to obtaining a license tor the insurer has been repealed by 1985 legislation since 
the certificates are no longer used. 

§ 38.2-J823. Penalty lor acting tor insurer. joint underwriting association, etc.. when not Iicensed.-ilnY
person submitting business, in violation of § 38.2-1822, while the p&rson is not a bolder of a valid agent's 
license to transact the kind of insurance involved shall be penalized a sum equal to the first year 
commission for the placement of that business and in addition shall be subject to tbe peaalties prescribed 
in § 38.2-218. 

§ 38.2-1824. Kinds of agents' licenses issued.-The Commission shall sue the following kinds of agents'
licenses: life a.ad health insurance agent, property and casualty insurance agent, �ent life and 
casualty insurance agent, burial insurance agent, credit life and health insurance agent. dental services 
agent, health agent, legal services agent. mortgage guaranty insurance agent. mortgage redemptiD!J. 
iasurance agent. mutual assessment property and casualty insurance agent, mutual as;essment life and 
health insurance agent, ocean marine illsura.ace agent, optometric services agent. title insurance agent. 
travel accident insurance agent, travel baggage insurance agent, and variable contract agent 

Dratting Note: 1. The reference to company representa.tive is being deleted from this section as it is no 
lo.ager used. 

2. The terms health agent, dental services agent, legal services agent, optometric services agent, mutual
�ment property and casualty .iDsurance agent, mutual assessment life and health and variable contract 
agent are added. 

§ 38.2-1825. Duration of license; annual rez:ewal of agent's licenses.-A. A license issued to an agent
shall authorize him to act as an agent until his license is otherwise terminated, suspended or revoked. An 
agent's license shall automatically terminate alter a period of six months during which no appointment of 
such agent was in effect except tor good cause sbow.n to the Commission and payment of the prescribed 
lee. 

B. An appointment issued to an agent by an insurer, unless termiaated, suspended or revoked, shall
authorize the appointee to act as an agent tor that insurer and to be compensated therefor notwithstanding 
the provisions of §§ 38.2·1812 and 38.2-1823. 

C. Upon the suspension or revocation of a license. the agent, or any person having possession of that
license, shall immediately return it tc the Commission. 

Drafting Note: 1. This section was revised by 1985 legislation to be made consistent with the new agent 
licensing and appointment process. 

2. ..Termination·· was deleted in subsection C because the Commission only needs to talce action it a
license is suspended or revoked. 

§ 38.2-1826. Change of address, aame.-Each agent shall report within thirty days to the Commission,
and to evezy insurer that he represents, any change in bis residence or name. Any agent who has moved 
his residence from this Commonwealth shall have bis license immediately revoked. 

Dratting Note: "Or office address" on line 2 was deleted. The revocation of licellSe due to change in 
office address for property and casualty agents is being deleted. 

§ 38.2-1827. License may include one or more classes of insurance.-Except as otherwise provided in
th.is title. an agent's license issued to any person in this Commonwealth authorizes that person, if qualified, 
to solicit. negotiate. or effect any one or more of the classes of insurance (i) for which the agent is 
licensed to transact in this Commonwealth and (ii) with an insurer also licensed in this Commonwealth for 
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those classes of insurance. 

§ 38.2-1828. Selling accident and sickness insurance.-Any individual who desires to solicit or procure
applications tor accident and sickness insurance as defined in § 38.2-109 shall obtain a life and health 
insurance agent's license. However, this requirement does not apply to (i) those individuals exempted from 
the examination and license requirements of § 38.2-1815 or (ii) those agents selling medical, hospital, 
surgical, funeral or weekly indemnity benefits as a part of a policy of motor vehicle or aircraft insurance. 

§ 38.2-1829. Additional requirement to hold insurance license.-Each agent shall "engage actively in the 
insurance business." This means that during any given year the agent will write or place insurance for 
others haVing a total premium volume greater than the combined total premium volume of similar 
insurance written or placed by the agent upon bis or its own property or risks, whether in an individual or 
in a fiduciary capacity, and if the agent is an individual, upon property or risks in connection with the 
business of his employer. For the purpose of this section. persons placing property for sale or rent with 
real estate agents shall not be deemed employers of the real estate agents, nor shall any public 
transportatton company be deemed the employer of any ticket-selling agent who acts as an insurance agent 
only in the issuance of accident or travel baggage insurance policies primarily for the purpose of covering 
risks of travel. 

Drafting Note: Former§ 38.1-327.41 was repealed by 1985 legislation. 

§ 38.2-1830. Temporary license; when mued.-A. A temporary licetJSe for life and health insurance
agents or property and casualty insurance agents shall be issued by the Commission in the following 
circumstances: 

1. Upon the death of an agent. to his personal representative, surviving spouse, employee. child or next 
of kin; 

2. Upon the inability of an agent to act because of sickness, injury or mental incapacity, to his spouse,
child, next of kin, employee or legal representative; 

3. Upon the sale of the agent1s business, to any person employed in the business. In the event no
person is availabie and suitable for appointment, the Commission may appoint any other suitable person; or 

4. To an applicant who is to be an agent of a combination insurer, and who will be assigned a debit
and will actually collect the premiums on insurance contracts during the period of such temporary license. 
A .. combination insurer'' means an insurer selling industrial or ordinary life insurance or accident and 
sickness insurance on a debit, where the premiums are payable at least monthly directly by the owner of 
the policy or a person representing the owner to a representative of the iasurer. 

B. Before any temporary license is issued. the applicant shall file with the Commission a written
applica.tion in the form. and containing the illforma.ti.on the Commission prescribes. No written examination 
shall be required of the applicant however, no license shall be issued until the Commission is satisfied that 
the applicant is trustwortby and competent to be licensed. Only one temporary license shall be isSued to 
any individual and that license shall be valid for :ainety days. AD individual holding a temporary license 
shall not be prevented from securing a license by meeting the applicable requirements for the license. nor 
shall a temporary license be required before an individual may obtain a license. The Commission, in its 
sole discretion and tor good cause shown. may renew liceases granted under this section. 

Drafting Note: Child of the agent bas been added to this list of those eligible for a temporazy license. 

§ 38.2-1831. Refusal or revocation of license.-Tbe Commission may refuse to issue an agent's Iicease to
any person and, in addition to or in lieu of a penal'ty imposed under § 38.2-218, may suspend or revoke the 
license of any licensee whenever it finds that the applicant or licensee: 

1. Has misappropriated any insurance premium;

2. Has tailed to apply any premium as directed by the bolder or prospecttve holder of the contract of 
illSurance; 

3. Has violated any provisions of any Jaw of this Commonwealth applicable to insurance and insurance
agents; 

4. Has been guilty of rebating;

5. Has been guilty of twisting the contracts of other insurers, where "twisting" means misrepresenting a
policy tor the purpose of inducing a policyholder to terminate an existing policy to take a new policy; 

6. Has been guilty of misrepresenting the provisions of the contract he is selling, or the contracts of
other insurers; 

7. Has been guil'ty of fraudulent or dishonest practices;

8. If not exempted from the requirement of § 38.2-1829, has not been "actively engaged" in the
insurance business during the preceding year as required by that section; 

9. Has been convicted of a felony; or 
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10. Is not trustworthy or competent to solicit. negotiate or effect the kinds of insurance for which a
license is applied for or held. 

Draltiag Note: 1. The refusal or revocation of a license has been qualified to be a penalty that is in 
addition to or in lieu of penalties imposed under § 38.2-218, for clarity purposes only. 

2. For clarity purposes, "twisting" bas been separated from .. rebating" and given a definition.
3. Number 9 was added because of the serious nature of a felony conviction.
4. In number 10, "solicit, negotiate or effect" was added tor consistency With the rest of the chapter.

§ 38.2-1832. Refusal to issue and revocation of license; hearing; appeal; new application.-!! the
Commaon believes that any applicant tor a lice1JSe is not of good character or does not have a good 
reputation tor honesty, it may refuse to issue tb.e license, subject to the right of the applicant to demand a 
hearing on the application. Except as provided in § 38.2-1042, the Commission shall not revoke or suspend 
an existing license until the licensee is given an opportunity to be heard before the Commission. If the 
Commission refuses to issue a new license or proposes to revoke or suspend an existing license, it shall 
give the applicant or licensee at least ten days' notice in writi.ng of the time and place of the bearing. The 
notice shall contain a statement of the objections to tbe issuance of the license, or the reason for its 
proposed revocation or suspension, as the case may be . The notice may be given to the applicant or 
licensee by registered or certified mail, sent to the last known address of record pursuant to § 38.2-1826, or 
the last k.aown business address if the address of record is incorrect, or ia any other lawful manner the 
Commission prescribes. The Commission may summon witnesses to testily With respect to the applicant or 
licensee, and tbe applicant or licensee may introduce evidence in his or its beb.alf. No applicant to whom a 
license is refused alter a bearing, nor any licensee whose license is revoked, shall again apply tor a 
license until alter tbe time, aot exceeding two years, the Commission prescribes in its order. 

Dratting Note: l. The addition of .. the last knoWD business address if the address of record is 
incorrect" was made because of problems experienced with revocation notices. 

2. The right to appeal to the V.irgima Supreme Court was deleted because of the unified appeals
section in proposed Chapter 2. 

§ 38.2-1833. Appointments of agents. -Every indiVidual wb.o bolds a valid agent's license from this
Commonwealth may solicit applications tor iaswance tor any one or more ot tbe cJasses ol iDSUra1lce tor 
wbicb he is licensed on behalf of an iJJSUrer (i) also licensed in this Commonwealth for tbose classes of 
insurance and (ii) With which tbe individual does not have a valid appointment on tile With the Commission 
subject to the /ollo'Wiag requirements: 

1. The insurer shall either reject such application or file With tbe Commission a written notice of 
appointment oa a form acceptable to tbe Commission, Within fifteen days from receipt by tbe insurer of 
the initial application tor insurance from the ageat 

2. The insurer shall mail to the agent within the same fifteen-day period a copy of tbe appointment
form n1et1 with tbe Commission. II the agent does not receive from the Commission a copy of the 
appointment Within thirty days of mailing or delivering the first application to · the insurer, then the agent 
Shall discontinue any solicitation for that insurer uatil receipt of a copy of the appointment Any such 
further solicitation prior to receipt of such appointment shall constitute a violation of 'this section and shall 
be penalized as prescribed in § 38.2-218. 

3. The iasurer submits to the Commission an appointment tee of seven dollars, which shall be collected
by tbe Commission and paid direcUy into the state treasury and placed to the credit of the fund tor the 
maintenance of the Bureau of Insurance. 

4. Such appointments shall be public information and shall be available for public inspection during
normal business hours ot tbe Commission. The Commission may charge a reasonable fee to cover 'the costs 
incurred in providing this information. 

Dratting Note: l. This section is a result of 1985 legislation. Editorial modifications were made to make 
this consistent wi'th proposed § 38.2·1827. 

2. Paragraph 4 was added at tbe request of industry.

§ 38.2·1834. Duration of appointment; annual renewal of age»t� appointment-A. An appointment issued
- to an agent shall authorize the agent to act for the insurer during the time for which the appointing

insurer is licensed to do business in this Commonwealth, unless sucb appointment is otherwise terminated,
suspended. or revoked. Upon . tbe termination. suspension or revocation of such appointmeat. the agent, or
any other person having possession of the appointment. shall immediately return it to 'the Commission.

B. Prior to August 1 of each year, every insurer shall remit in a manner prescribed by the 
Commission a renewal appointment lee of seven dollars, which shall be collected by the Commission and 
paid directly into the state treasury and credited to 'the fund for the maintenance of the Bureau of 
Iasurance. 

C. Upon the termination of an agent by an insurer, the illSurer shall immediately notify the agent and
the Commission of that termination in a manner acceptable to the Commission. whereupon the agent's 
appointment to represent the insurer shall be terminated. 

D. Any license in effect on JanuaJY l, 1986, shall be deemed to be an appointment for the unexpired
term of that license. Certificates of qualifications issued prior to January 1, 1986, shall be deemed to be 
the license required by this chapter. 

Dratting Note: This section is a result of 1985 legislation. 
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§ 38.2-1835. Failure to appoint.- Any insurer that accepts applications from an agent and does not
appoint such agent as set forth in § 38.2-1833 shall be penalized as provided in § 38.2-218. 

Dratting Note: This section is a result of 1985 legislation. 

§ 38.2-1836. Licensing nonresidents; Clerk of the Commission to be appointed agent for service of 
process; reciprocal agreements with other states and Ganadian provinces.-A. A person who is not a resident 
as defined in § 38.2-1800, but who is a resident of another state or a province of Canada, may obtain a 
license as set forth in § 38.2-1822 if the applicant first tiles with the Commission a certificate from the 
insurance department of the applicant's state or province of domicile setting forth (i) that the applicant is 
licensed in that state or proVince to solicit, negotiate or effect the kinds of insurance for which the license 
is being sought in this Commonwealth, (ii) that the applicant is conducting the business of insurance in that 
sta.te or province in a satisfactory manner, (iii) if the applicant is a corporation, that it is authorized in its 
charter or other papers of incorporation to act as an insurance agen� and (iv) that the other state or 
province will issue a license to a similarly qualified applicant of this Commonwealth. In addition, an 
individual who proposes to become licensed under this section shall pass the written examination required 
of residents of th.iS Commonwealth unless a reciprocal agreement waiving the examinations, pursuant to 
subsection D of this section, exists between this Commonwealth and the applicant's state or province of 
domicile. 

B. For the purposes of this chapter, any person whose place of residence and place of business are in
a city or town located partly within this Commonwealth and partly within another state may be considered 
as meeting the requirements as a resident of this Commonwealth, provided the other state has established 
by Jaw or regulation similar requirements as to residence of these persons. 

C. No agent's license shall be issued to any nonresident of this Commonwealth unless the nonresident
executes a power of attorney appointing the Clerk of the Commission as the agent tor service of process of 
the applicant in any action or proceeding arising in this Commonwealth out of or in connection with the 
exercise of the license. The appointment of an agent for service of proct?$ shall be irrevocable during the 
period within which a cause of action against the nonresident may arise out of nonresident transactions 
With respect to subjects of insurance in this Commonwealth. Service of process on the Derk of the 
Commission shall conform to the proVisions of Chapter 8 of this tiUe. 

D. The Commission may enter into a reciprocal agreement with an appropriate official of any other
state or province of Canada waiving any written examination required by this chapter of any applicant who 
is a nonresideIJt of this Commonwealth provided: 

l. That a written examination is required of applicants for an ;igeat's license in the other state or
province: and 

2. That the appropriate official of the other state or province certifies that the applicant holds a
currenUy valid license in the other state or province and bas either passed a written examination or was 
the bolder of an agent's license prior to the time a written examination was required 

Dratting Note: 1. The change in subsection C from Commissioner of Insurance to Clerk of the 
Commission was made because the clerk is the actual individual who acts as the agent for service of 
process. 

2. Existing paragraph 3 was deleted because it repeats the requirement ia the last part of paragraph 2.

Article 4. 

Licensing of Property and Casualty Consultants. 

§ 38.2-1837. Definitions.-As used in this article:

''Consultant" means any individual. partnership or corporation who acts as an independent contractor in 
relation to his client and for a fee or compensation, other than from an insurer or agent or surplus lines 
broker , advises or otters or purports to advise, as to property and casualty insurance as defined in §§ 
38.2-110 through 38.2-122 and §§ 38.2-124 through 38.2-134, any person actively or prospectively insured. 
However, "consultant" shall not include: 

1. Any licensed attorney acting in his professional capacity;

2. Any property and casualty insurance agent licensed in this Commonwealth except as provided 1n §§ 
38.2-1839, 38.2-1840 and 38.2-1842; 

3. A trust officer of a bank acting in the normal course of his employment; 

4. Any actuary or certified public accountant who consults during the normal course of his business; 
and 

5. Any person employed as a risk manager and who consults for his employer only.
Dratting Note: Property and casualty agents are included in the existing bond requirement section, §

:JS.1-327.64 (proposed § 38.2-1839) so that section has been added here in item 2 for easier reference. 
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§ 38.2·1838. License required of consultants.-A. Any person not licensed as an insurance agent or 
property and casualty insurance consultant wbo, in the Commonwealth, bolds himself out to be an 
insurance advisor. consultant or insurance counselor or any person who uses any other designation or title 
likely to mislead the public, that he bas particular insurance qualifications other than those for which he 
may otherwise be licensed or qualified shall be punished as provided in § 38.2-218 in addition to any other 
penalties specifically provided for in this chapter. As used in this section, ''hold himself out to be an 
insurance adVisor, consultant or insurance counselor' shall mean: 

l. Representing that one's primary business is iasurance consulting. excluding advice provided incidental
to a primaiy noniasurance consulting business of such person providing the advice; or 

2. ReceiVing, directly or indirectly, special and specific compensation for insurance advice.

B. To obtain a license a consultant Shall:

1. Successtully complete a forty-five.hour property and casualty study course as required in § 38.2-1816;
and 

2. Successfully pass the property and casualty examination as required in § 38.2-1817.

C. Any individual wbo acts as a consultant tor a partD.ersbip or a corporation shall be lic�ased as a
consultant. 

Dratting Note: Since existing 38.l.J27. 71 is being deleted ill favor of tbe unified penalty section in 
proposed Chapter 2, the reference in the first paragraph has been modified to refer to (hat penalty section 
(proposed § 38.2-218). 

§ 38.2·1839. Contract and bond required.-A. Any consultant or property aJJd casualty agent acting as a
consultant ill this Commonwealth shall enter into a written contract with his client prior to any act as a 
consultant. Tbe contract shall include, without limitation, the amount 8lld basis of any consulting tee and 
tlle duration of employment. 

B. Prior to the issuance of a consultant's licease and tberealter tor as Jong as tb.e consultant's license
remains in effect the applicant Shall file and Jceep i.o force a bond with tb.e Commission. Prior to a
property and casualty agent's acting as a coasultaat lllJd tb.ereatter tor as long as he acts as a consultant, 
the agent shall tile lllJd keep in force a bond with the Commission. In both cases, the bond shall (i) be ill 
favor of the CommonweaJUJ in the penal sum of $25,000 With authorized corporate sureties approved by the 
Commission: (ii) be conditioned that the coasultaat or property and casualty agent acting as a consultant 
will conduct business in accordance with tbe proVisioDS of this tiUe; B1Jd (iii) not be terminated unless, at 
least thirty days prior. written notice of the termination is filed With the Commission. 

§ 38.2-1840. Annual license lee.-The annual lee for the license shall be fifty dollars, which shall be
paid in s m81JJJer prescribed by tbe Commission. Prior to August 1 of each year tberealter, every 
co.nsultsnt shall renew his license in tbe manner prescribed by the Co�ion. All tees shall be collected 
by the Commission and paid into tbe state treasury for the maintenance of tbe Bureau of Insurance. 

Dratting Note: The date bas been changed to August l to be consistent With tbe date of renewing agent 
appointments. 

§ 38.2-1841. Termination, suspension or revocation of license.-Upon the suspension or revocation of a
consultant's license, the consultant or the person having possession of the license shall immediately return it 
to tbe Commission. 

Before August 1 of each year, each consultant shall remit the fee prescribed in § 38.2-1840 for the 
renewal of the license, unless tb.e license has been terminated, suspended or revoked on or before June 30 
of that year. 

Dratting Note: See the drafting note for§ 38.2·1840. 

§ 38.2-1842. Change of address, name.-Each consultant or any property and casualty agent acting as a
consultant shall report within thirty days to the COmmsion any change in his residence or name. Any 
consultant or any property and casualty agent acting as a consultant who has moved his residence from 
this Commonwealth shall have bis license immediately revoked. 

Dratting Note: The requirement of reportiDg changes in office address has been deleted to be 
consiStent with the change of address. name requirement for agents (proposed § 38.2-1826). 

§ 38.2-1843. Refusal or revocation of license.-The Commission may refuse to issue a consultant's license
and, in addition to or in lieu of a penalty under § 38.2·218, may suspend or revoke the license of any 
licensee whenever it finds such applicant or licensee: 

I. Has violated any provisions of any law of this Commonwealth applicable to insurance;

2. Bas misappropriated any funds held in a fiduciary capacity;

3. Has shared fees with persons not licensed as a consultant or exempted under this statute:

4. Has misrepresented the provisions of any insurance contract;

5. Has been guilty of twisting the contracts of other ii'JSUrers where "twisting" means misrepresenting a
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policy for the purpose of inducing a policyholder to terminate an existing policy to take a new policy; 

6. Has committed fraudulent or dishonest practices; or

7. Is not trustworthy or is not competent to transa.ct the insurance business tor which a license is
applied for or held. 

Drafting Note: The changes to this section are consistent with the changes made to the section with. 
sjmiJar provisions for agents (proposed § 38.2-1831). 

§ 38.2-1844. Refusal to .issue and revocation of license; hearing; appeal; new application.-If the
Comm.mion finds that any applicant for a license is not of good character or does not have a good 
reputation for honesty, it may re/use to issue the liceIJSe, subject to the right of the applicant to demand a 
bearing on the application. The Commission shall not revoke or suspend an existing license until the 
licensee is given an opportunity to be beard before the Commission. If the Commission refuses to issue a 
new license or proposes to revoke or suspend an existing license, it sba.11 give the applicant or licensee at 
least tea days• notice in writing of the time and place of the bearing. The notice shall contain a statement 
of the objections to the .issuance of tbe license, or the reason for its proposed revocation or suspeasion as 
the cse may be. The noUce may be given to the applicant or licensee by registered or certified mail. sent 
to the last known address of record pursuant to § 38.2·1842, or the last lmoWD business address if the 
address of record is incon-ect. or in any other lawful manner the CO.mnJis.gon prescribes. The Commission 
may summon Witn� to testily with respect to the applicant or licensee, and the applicant or licensee 
may introduce evidence in bis or its behalf. No applicant to whom a license is refused alter a hearin& nor 
any licensee whose license is revoked, sball again apply tor a license until alter the time, not exceeding 
two yean, the Commission prescribes in its order. 

Dratting Note: See drafting note tor proposed§ 38.2-1832. 

§ 38.2-1845. Licensing nonresidents.-A person who is not a resident as defined in § 38.2-1800, but who
is a resident of another state or a province of Canada. may obtain a license as set forth in this article 
provided that the applicant first files with the Commission a certificate from the insurance department of 
the applicant's state or province of domicile setting forth: 

1. That the applicant is licensed in that state or province as a property a.ad casualty insurance
consultant; 

2. TlJat the applicant is conducting the business of consulting in such state or province in a satisfactory
manner; 

3. 71.lat such other state or province will issue a license to a similarly qualified applicant of this 
Commonwealth. In addition, an individual who proposes to become licensed under this section shall pass a 
written examination as required of residents of this Commonwealth unless a reeiproca.I agreement waiving 
the examinations exists between this Commonwealth and the applica1Jt's state or provmce of domicile; and 

4. It the applicant is a corporation. that it is authorized in its charter or other papers of incorporation
to act as a property and casualty insurance consultant. 

Dratting Note: Existing § 38.l.J27.71 is being deleted in favor of the unified penalty section being 
added in Chapter 2. 
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Title 38.2 

CHAPTER 19. 

Regulation of Rates Generally. 

The changes made in this chapter are as follows: 

I. In proposed § 38.2-1904, a new paragraph designated as A 3 relating to unfairly
discriminatory rates has been added.

2. In proposed § 38.2-1904, the last portion of paragraph B 2 has been deleted
because a proposed change in the Uninsured Motorist chapter has caused the
deleted language to be inappropriate.

3. The revision of proposed§ 38.2-1905 (existing§ 38.1-279.33:1) is a clarification of
the review procedure in subsection H of proposed § 38.2-2212 and current Bureau
policy with the exception that the appeal period has been extended.

4. In § 38.2-1912, a provision has been added which requires the Commission to
notify the insurer within thirty days if more information is required to evaluate a
rate filing coming within the provisions of that section.

5. In § 38.2-1913, the duty of a rate service organization to notify the Commission
of problems regarding information submission is deleted. This appears to be an
operating problem of the rate service organization that they should handle
in tern ally.

6. A new subsection is added to proposed § 38.2-1918. The intent of this new
subsection is to clarify that the Commission may approve the policy forms and
endorsements used by insurers under a residual market facility (such as the
Virginia Automobile Insurance Plan). This is not a substantive change from
current practice.

The Bureau also suggests that a parallel change be made to § 46.1-497 of the 
Motor Vehicle Code. Specifically, we suggest that the two existing paragraphs 
be labeled subsections A and B respectively and that a new subsection C be 
added. The new subsection should read as follows: 

C. _ The State Corporation Commission may approve policy forms and
endorsements for use by  insurers with respect to insurance provided under
this article. The provisions of this subsection shall take precedence over
any conflicting provision of this code.

7. Existing§ 38.1-279.48:1 has been moved to Chapter 3.

8. Existing§ 38.1-279.49:1 has been moved to Chapter 21 (§ 38.2-2118).

9. In § 38.2-1927, the reference to the Criminal Code has been deleted since a
violation of this section does not necessarily constitute perjury as defined in the
Criminal Code.

145 



CHAPTER 19. 

REGULATION OF RATES GENERALLY. 

§ 38.2-1900. Purposes of caapter.-A. This chapter shall be liberally construed. to achieve the purposes
stated in subsection B of this section. 

B.-The purposes of this chapter are to: 

1. Protect policyholders and the public against the adverse effects of excessive, inadequate or unfairly
discriminatory ra.tes; 

2. Encourage independent action by insurers and reasonable price competition among insurers as the
most effective way to produce rates that conform to the standardS of paragraph 1; 

3. Provide formal regulatory controls for use if independent action and price competition fail;

4. Authorize cooperative action among insurers in the rate making process. and regulate such
cooperation in order to prevent practices that tend to create monopoly or to Jessen or destroy competition; 

5. Provide rates that are responsive to competitive market coaditioas and improve the availability of
insurance in this Commonwealth; and 

6. Regulate the busin� of iasurance in a manner that will preclude application of federal antitrust
laws. 

§ 38.2-1901. Detinitions.-As used in this chapter:

.. Market segment" means any line or class of insurance or, if it is described in general terms, any 
subdivision of insurance or any class of risks or combination of classes . 

.. Supplementary rate information" includes any manual or plan of rates. statistical plan, classification, 
rating schedule, minimum premium. policy fee, rating rule, rate-related underwriting role, and any other 
information not otherwise inconsistent with the purposes of this chapter required by the Commission. 

··supporting data·· includes:

1. The experience and judgement of the filer and, to the extent tbe filer wishes or the Commission
requires. the experience and judgement of other insurers or rate service organizations; 

2. The tiler's interpretation of any statistical data relied upon;

3. Descriptions of the actuarial and statistical methods employed in setting the rates; and

4. Any other relevant information required by tbe Com.mission.
Dratting Note: The deleted definitions in § 38.2-1901 have been moved to Chapter 1 and are applied

title-Wide. 
The definition of ··supporting data" has been moved from existing§ 38.1·279.40. 

§ 38.2-1902. Scope of chapter.-A. Except as provided. in subsection B of this section. this chapter
applies to the classes of insurance defined in §§ 38.2-110 through 38.2-118. 38.2-120 through 38.2-122, 38.2-124 
through 38.2-128 and 38.2·130 through 38.2-133. 

Dratting Note: In order to improve clarity the proposed revision places all of the exclusions in 
subsection B. The proposed revision also renects new definitions in Article 2 of Chapter 1. 

B. This chapter does not apply to:

1. Worke.rs• compensation insurance as defined in § 38.2-119;

2. Insurance on a specific risk as provided in § 38.2-1920;

3. Reinsurance, other than joint reinsurance , to the extent stated in § 38.2-1915;

4. Lite insurance as defined in § 38.2-102;

5. Annuities as defined in §§ 38.2-106 and 38.2-107;

6. Accident and sickness insurance as defined in § 38.2-109;

7. TiUe insurance as defined in § 38.2-123;

8. Insurance of vessels or craft used primarily in a trade or business, their cargoes, marine builde.rs•
risks and marine protection and indemnity ;

9. Insurance against Joss of or damage to bulls of aircraft. including their accessories and equipment,
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or against liability, other than workers'· compensation and employers' liability. arising out of the ownership. 
maintenance or use of aircraft; 

l 0. Automobile bodily injury and property damage liability insurance issued to: (i) any motor carrier of 
property who Js required to file such insurance with the Commission pursuant to § 56-299 or any 
amendment to that section; (ii) any petroleum tank truck carrier required by any rule or regulation of the 
Commission under § 56-338.36 to file such insurance with the Commission; or (iii) any motor carrier of 
property required by 49 U.S.C.A. § 315, or any rule or regulation prescribed by the Interstate Commerce 
Comm.is,gon pursuant to 49 U.S.C.A. § 315, to file such insurance with the Interstate Commerce Commission; 

11. Uninsured motorist coverage required by subsection A of § 38.2·2206;

12. Insurance written tb.rough the Virginia Automobile Insurance Plan;

13. Insurance provided pursuant to Chapter 27 of tbis title;

14. Home protection contracts as defined by § 38.2-2600 azJd their rates until such time as tb.e
Commission determines there is sufficient competi.tion in the industry as provided by § 38.2-2608. 

C. This chapter shall not apply to any class of insurance written (i) by any mutual assessment property
and casualty iasuta1Jce company organiZed and operating under the laws of tb.is Commonwealth and doing 
business only Jn this Commonwealth, or (ii) by any mutual insurance company or association organized 
under the laws ot this Commonwealth, conducting business only in this Commonwealth, and �uing only 
policies providing t�r perpetual insurance. 

§ 38.2-1903. Exemptions.-Tbe Commission may by rule exempt any person, class of persons, or market
segment tram any or all of tbe provisions of tbis chapter to the extent that it finds their application 
um:ecessary to achieve the purposes of this chapter. 

§ 38.2-1904. Rate standards.- A Rates for tb.e classes of insuraace to which this chapter applies sball
not be excessive. Jnadequate or unfairly discriminatory. 

1. No ,ate sball be held to be exces.wve unless it is unreasonably high tor tb.e msurance provided and
(i) a reasouble degree of competition does not exist in the area with respect to the classitica.tion to which 
the rate applies. or (li) the rate wi11 have tbe effect of destroying competition or creating a monopoly. 

2. No rate shall be held inadequate unless it is ua.reasoaably low tor the insurance provided and (i) 
contiaued use of it would endanger solvency of the iasurer, or (ii) tb.e rate is unreasonably low for the 
insul8llce provided and use ot tbe rate by tbe insurer bas or, ii continued, will have t:lJe effect of 
destroying competition or creating a monopoly. 

3. No rate shall be unfairly discriminatory if a differeIJt rate is charged lor the same coverage and (i)
the rate ditlerential is based on sound actuarial principles or (li) is related to actual or reasonably 
anticipated experience. 

Drafting Note: Paragraph 3 � added at tbe request of tb.e industry. 

B. l. In determiaiag whether rates comply with the standards of subsection A of this section, due
coasideration sball be given to (i) past and prospective loss experience within and outside this 
Commonwealth, (HJ coallagration or catastrophe hv.ards, (iii) a reasonable margin tor underwriting profit 
and contingencies. (iv) dividends. saviags or unabsorbed premium deposits allowed or returned by insurers 
to their poUcybolders, membels or subscribers, (v) past BJJd prospective expeDSeS both couattywi.de and 
those specially applicable to this Commonwealth, (vi) investment income earned or realized by insurers 
both from their unearned premium and loss reserve funds, and (vii) all relevaIJt factors within and outside 
this Commonwealth. 

2. In tbe case of fire insurance rates. consideration shall be given to the experience of the tire
insurance business during a period of not less tbalJ the most recent five-year period for which such 
experience is available. 

Drafting Note: Tbe purpose of the uninsured motorists fund chapter has been amended to state that the 
purpose of the fund is to reduce the cost of the mandatozy uninsured motorist coverage which is subject to 
the prior approval chapter. Therefore. the deleted laDgUage is no longer appropriate. 

C For the classes of iasuraace to which this chapter applies, including insurance against contingent. 
coasequential and indirect losses as defined in § 38.2·133, (i) tbe systems of expense provisions included in 
tbe rates for use by any insurer or group of insurers may diller from those of other insurers or groups of 
insurers to renect the requirements at the operating methods of any such ilJsurer or group for any class of 
insurance, or with respect to any subdivision or combination of insurance tor which separate expense 
provisions are applicable. aad (ii) risks may be grouped by classifications for tbe establishment· of rates 
azJd minimum premiums. Classification rates may be modified to produce rates for individual risk$ in 
accordance with rating plans that establish standards for measuring variations in ha.zards, expense 
provisioas, or both. The standards may measure any difference between risks that can be demonstrated to 
have a probable effect upon losses or erpenses. 

D. No insurer shall use any iatormation pert.aining to any motor vehicle conviction or accident to
produce increased or surcharged rates above their filed manual rates for individual risks for a period 
longer tban thirty-six months. This period shall begin no later than twelve months after the date of the 
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conviction or accident. 

§ 38.2-1905. Motor vehicle insurer not to charge points unless accident caused by insured. A. No insurer
may charge points to i'ts iasured under a safe driver insurance plan as a result of a motor vehicle accident 
unless the accident was caused either wholly or partially by the named insured, a resident of tbe same 
household, or other customary operator, except where the operator causi!Jg the accident is a principal 
operator insured under a separate policy. Any insurer charging points under any such plan shall notify the 
named insured in writing and in tbe same notification shall inform the named insured that he may appea.l 
the decision of the insurer to the Commissioner if be feels be has been charged points without just cause. 

B. An appeal of a point charge by the named insured shall be requested in writing within sixty days of
receipt of the notice of any premium adjustment resulting from the point assignment Upon receipt of the 
request. the Commissioner shall promptly iaitiate a reView to determine whether the point charge is 
justified. The point charge shall remain in tun force and effect until the Commissioner rules that the point 
charge be removed because it is not justified, or because it was not assigned in accord With tbe insurer's 
filed rating plan, and so notifies the insurer and the insured. Upon receipt of the ruling, tbe insurer shall 
prompUy refund any premiums paid BS a direct result of the point charge. and shall adjust future billings 
to renect the removal of the point charge. 

Dratting Note: Ia general, the reVision of this section is a claritica.tion of the review procedure in 
subsection H of proposed § 38.2·2212 and current Bureau policy with the exception that the appeal period 
has been extended. This change is suggested because the notifications required by this section and premium 
notices do aot coincide. Wben an insured is notified that poiats are being assigned, the effect on premiums 
may not be disclosed. 

§ 38.2·1906. Filing and use of rates.-A. Each authorized insurer and each rate service organization
lice.nsect under § 38.2-1914 that has been desigllated by any insurer for the filing of rates under § 38.2·1908 
shall tile With the Commission all rates and supplementary rate inlormation and all cbaIJges and 
amendments to the rates and supplementary rate information made by it for use in this Commonwealth on 
or before tbe date they become effective. 

Dratting Note: The cite to § 38.1-279.41 is incorrect The cite should be to § 38.1-279.42. This error has 
been corrected in the renumbering process. 

B. No insurer shall make or issue an insurance contract or policy of a class to which this chapter
applies, except in accordance with the rate and supplementary rate information tilings that are in effect for 
tbe iasurer. 

§ 38.2-1907. Filings open to inspection.-Eacb filing and all supplementary rate information filed under
this chapter sball be open to public inspection. Copies may be obtained · by any person on request and upon 
payment of a reasoaable charge tor tbe copies. Where feasible, the Commission shall compile and make 
available to the public the lists of rates charged by insurers tor or in connection with tb.e insurance 
contracts or policies to which this chapter applies so as to inform the public of price competition among 
iasurers. 

§ 38.2-1908. Delegation of rate making and rate-filing obligation.-A. An iDSUrer may establish rates and
supplementary rate ialormatioa for any market segment based on the facto.rs in § 38.2-1904 or it may use 
rates and supplementary rate information prepared by a rate service orgaaizatioIJ, With average loss factors 
or expense factors determined by tbe rate service orgaaizatio.n or with moclifica.tion for its own expense 
and Joss experience BS the credibility of that experience allows. 

-B. An insurer may discharge its obligations under subsection A of§ 38.2-1906 by giVing notice to the
Commission that it uses rates and supplementary rate iDlormation prepared and filed with the Commission 
by a designated rate service orgsmzation of which it is a member or subscriber. Any information about 
modilicatioas to the rate service orpniZatioa's liliD.g that is aecessary to fully iafonn the Commission of 
the insurers rates sball be tiled With the Commission. The insurers rates and supplementary rate 
information shall be those filed from time to time by the rate service organization, including any 
amendments to the rates and supplementary rate iatormation, subject to modi/icatioas filed by the iDSUrer. 

§ 38.2-1909. Review of rates by Comnussioa.-The Commission may investigate and determine, (i) upon
its own motion, (ii) at the request of any citizen of this Commonwealth, or (iii) at the request of any 
insurer subject to this Chapter, whether rates in this Commonwealth for the classes of insurance to which 
this chapter applies are excessive. inadequate or unlai.rly discriminatory. In any such investigation and 
determination the Commsion shall give due consideration to those factors specified in § 38.2�1904. 

§ 38.2·1910. Disapproval of rates. - A. If the Commsion finds, alter providing notice and opportuni'ty to 
be heard, that a rate is not in compliance With § 38.2-1904, or is in violation of§ 38.2-1916, the Commission 
shall order that use of the rate be discontinued for any policy issued or renewed alter a date specified in 
the order. The order may provide for rate modilica.tions. The order may also provide for refund of the 
excessive portion of premiums collected during a period not exceeding one year prior to the date of the 
order. Except as provided in subsection B of this section, the order shall be issued Within thirty days after 
the close of the hearing or within another reasonable time extension fixed by the Commission. 

B. Pending a bearing, the Commission may order the suspension prospectively of a rate filed by an
insurer and reimpose the last previous rate in effect if the Commission bas reasoll8ble cause to believe 
that either: (i) a reasonable degree of competition does not exist in the area with respect to the 
classiticatioa to which the rate applies, (ii) the nJed rate will have the effect of destroying competition or 
creating a monopoly, or (iii) use of the rate Will endanger the solvency of the insurer. If tbe Commission 
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suspends a rate under this provision, it shall hold a hearing within fifteen business days after is.suing the 
order suspending the rate unless the right to a hearing is waived by the insurer. In addition, the 
Commission shall make its determination and issue its order as to whether the rate shall be disapproved 
within fifteen business days alter the close of the heariag. 

-C. At any hearing held under the provisions of subsection A or B of this section, the insurer shall 
have the burden of justifying the rate in question. All determinations of the Commission shall be on the 
basis of findings of fact and conclusions of law. II the Commission disapproves a rate, the disapproval shall 
take effect not less than fifteen days after its order and the last previous rate in effect for the insurer 
shall be reimposed tor a period of one year unless the Commission approves a substitute or interim rate 
under the provisions al subsection D or E of this section. 

D. For one year alter the effective date of a disapproval order, no rate promulgated ttJ replace a rate
disapproved under the order may be used until it bas been filed with the Com,rw,sion and not disapproved 
Within thirty days alter filing. 

-E. Whenever an insurer bas no legally etfecti\'e rates as a result of tbe Commission's disapproval of
rates or other act, the Commission shall, on the insurers request, specify interim rates for the i1JSUrer that 
are high enough to protect tbe interests of all parties. The Commission may order that a specified portion 
ot tbe premiums be placed in an escrow account approved by it When new rates become legally effective, 
the Commission shall order the escrowed tun.ds or any overcharge in the interim rates to be distributed 
appropriately, except that refunds to policyholders that are de miJJ.imis shall not be required. 

§ 38.2-1911. Special restrictions on individual insurers.-A The Commission may by order require that a
parti.cul.ar insurer tile any or all of its rates and supplementary rate information thirty days prior to their 
ellective date, ii the Commission finds, alter proViding notice and opportunity to be beard, that the 
protection of the interests of the insurer's policyholders and the public in this Commonwealth requires 
closer supervision of the insurers rates because of the insurer's fill8ncial condition or repetitive filing of 
rates that are not in compliance with § 38.2-1904. The Commission may extend the waiting period of any 
filiag tor thirty additioaal days by written notice to the insurer before the first thirty-day period expires. 

B. The filing shall be approved or disapproved during the waiting period or during its extension. If the 
filing is aot disapproved before the expiration of the waiting period or of its extension, the filing shall be 
deemed to meet the requirements of this chapter, subject to the possibility of subsequent disapproval under 
§ 38.2·1910.

C. Any insurer affected by an order entered under subsection A of this section may request a
rehearing by the Commission alter the expiration of twelve months from tbe date of the Commission's 
former order. 

§ 38.2-1912. Delayed effect of rates.-A. If the Commission finds in any class, line, or subdivision of 
insurance, or in any rating class or rating territory that (i) competition is not an effective regulator of the 
rates charged, (ii) a substantial number of insurers are competing irresponsibly through the rates charged, 
or (iii) tbere are Widespread Violations of this chapter, it may promulgate a rule requiring that any 
subsequent changes in tbe rates or supplementary rate ialormation for that class, line, subdivision, ratilJg 
class or rating territozy Shall be filed with tbe Commission at least thirty days before they become 
effective. The Commission may extend tbe waiting period tor thirty additiollal days by written notice to tbe 
tiler before the first thirty-day period expires. 

B. By this rule the Commission may require the filing of supporting data tor 8llY classes. lines or
subdiVisiOIJS of insurance, or classes of risks or combinations thereof it deems necessary for the proper 
lunctioning or the rate monitoring and regulating process. 

C A rule promulgated under this section shall expire no later than one year alter issue. Tbe 
Commission may renew the rule alter a hearing and appropriate findings under this section. 

D. II a filing is not accompanied by the information the Commission has required under subsection B
ot this section, the Comm.mion shall within thirty days of the initial filing inform the insurer that the tiling 

- is not complete, and the tiling shall be deemed to be made when the information is furnished.
Dratting Note: The word "may" has been changed to "shall" because the Commission should have an 

affirmative obligation to inform insurers when a filing is not considered completed. 
Tbe definition of "supportiDg data" has been moved to § 38.2-1901. 
A provision has been added which requires the Commission to notify the insurer within 30 days if 

more information is required. 

§ 38.2-1913. Operation and control of rate service organizations. -A. No rate service organiZation shall
proVide any service relating to the rates of any insurance subject to this chapter, and no insurer shall use 
the service of a rate service organization for such purposes unless the rate service organization bas 
obtained a license under § 38.2-1914. 

B. No rate service organization shall refuse to supply any services tor which it is licensed in this
Commonwealth to any insurer authorized to do business in this Commonwealth and offering to pay the fair 
and usual compe!lSBtion tor the services. 

C. Any rate service organization subject to this chapter may provide for the examination of policies,
daily reports, binders, renewal certificates, endorsements, other evidences of insurance, or evidences of the 
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cancellation of insurance, and may make rea..t:0nable rules goveming their submission and the correction of 
any errors or omissions in them. This provision applies to the classes of insurance for which the rate 
service organization files rates pursuant to § 38.2-1908. 

Drafting Note: The duty to notify the Commission of problems regarding information submission is 
deleted. This appears to be an operating problem .of the rate service organi2.ation that they should handle 
internally. 

§ 38.2-1914. LJcensing of rate service organizations. -A. A rate service organization applying for a
license as required by § 38.2-1913 shall include with its application: 

I. A copy of its constitution, charter, articles of organization. agreement, association or incorporation,
and a copy of its bylaws, plan of operation and any other rules or regulations governing the conduct of its 
business; 

2. A list of its members and subscribers;

3. The name and address of one or more residents of this Commonwealth upon whom notices, process
aflectiag it or orders of the Commission may be served; 

4. A statement showing its technical qualifications for acting in the capacity for which it seeks a
license: and 

5. Any other relevant information and documents that the Commission may require.

B. Each organir.ation which bas applied tor a license under subsection A of this section shall promptly
notify the Commission of evezy material change in the facts or iD tbe documents on which its applica.tion 
was based. 

C It the Commission finds that the applicant and the natural persoas through whom it acts are 
competent, trustworthy, and tecbnically qualified to provide the services proposed, and that all req_uiremeats 
of law have been met, the Commission shall issue a license specifying the authorized activity of the 
applicant 

D. Licenses issued under subsection C of this section shall remain in effect until the licensee withdraws
from the Commonwealth or until the license is suspended or revoked. 

E. Any amendment to a document filed under paragraph 1 of subsection A of this section shall be filed
promptly after it becomes effective. Failure to comply with this subsection shall be a ground tor revocation 
of the license granted under subsection C of this section. 

§ 38.2-1915. Joint underwriting or joint reinsurance organu:ations.-A. Each group, association or other
orpniz:ation of insurers that engages in joint underwriting or ioint reinsurance for a class of insurance to 
which this chapter applies shall file with the Commission (i) a copy of its coastitution, articles of 
incorporation, agreement or association, and of its bylaws, rules aIJd regulations governing its activities, all 
duly certified by tbe custodian of the originals of the copies, (ii) a list of its members, and (iii) the name 
and address of a resident of this Commonwealth upon whom notices or orders of the Commission or 
process may be served. 

B. Each such organiza.tion of insurers shall notify the Commission promptly of evezy change in the
iIJ/ormation required to be filed by subsection A of this section.. 

C. Each group, association or other organization of insurers that engages in joint underwriting tor a
class of insurance to which this chapter applies shall be subject to this chapter. Each such organu.ation of 
insurers that engages in joint reinsurance for a class of insurance to which th.is chapter applies shall be 
subject to §§ 38.2-1926, 38.2-1927, and 38.2-1928. 

D. II, alter providing notice and opportunity to be heard, the Commission finds that any activity or
practice of any such organiza.tion of insurers is unfair, unreasonable or otherwise inconsistent with this 
chapter, it shall issue a written order (i) specifying in what respect the activity or practice is unfair, 
unreasonable or otherwise inconsistent with this chapter, aad (ii) requiring the discontinuance of the 
activi'ty or practice. 

§ 38.2-1916. Certain conduct by insurers and rate seIVice organizations prohibited.-A As used in this
section, the word .. insurer" includes two or more insurers (i) under common management. or (ii) under 
common controlling ownership or under other common effective legal control and in fact engaged in joint 
or cooperative underwriting, investment management. marketing, servicing or administration of their 
business and affairs as insurers. 

B. No insurer or rate service organization shall:

1. Combine or conspire with any other person to monopolize or attempt to monopolize the business of
insurance or any kind, subdivision or class of insurance; 

2. Agree with any other insurer or rate service organization to charge or adhere to any rate. although
insurers and rate service organiza.tions may continue to exchange statistical information; 
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3. Make any agreement With any other insurer, rate service organization or other person to restrain
trade unreasonably; 

4. Make any agreement with any other itJSurer, rate service organJzation or other person tbat may
substantially lessen competition in any kind, subdivision or class of insurance; or 

5. Make any agreement with any other insurer or rate service organization to refuse to deal with any
person in connection with the sale of insurance. 

C. No insurer may acquire or retain any capital stock or assets of, or have any common management
with, any other insurer it such acquisition. retention or common management substantially lessens 
competition in the business of insurance of any kind, subdivision or class thereol 

D. No rate service organization. or any of its members or subscribers, shall interfere with the right of
any insurer to make its rates independenuy of the rate service organization or to charge rates different ·

from tbe rates made by such rate service organization. 

E. No rate service organization shall have or adopt any rule, exact any agreemeni or engage in BnY
program that would require any member, subscriber or other insurer to uttlize some or all of its services, 
or to adhere to its rates. rating plam. rating systems, underwriting rules, or policy forms, or to prevent any 
insurer from acting independenUy. 

Drattin& Note: This section is deleted in light of the decision to use a comprehensive penalty section. 

§ 38.2-1917. Injunctive relief.- Any person injured in bis business or property by reason of any violation
ol § 38.2-1916 may maintain an action to enjoin the violation. 

Dratting Note: The authority for tb.e Commission to maintain an action to enjoin violations is being 
deleted here because that authority will be granted in a comprehensive injunction section for the whole 
tiUe. 

§ 38.2-1918. Agreements tor equitable apportionment of insurance.-A Nothing in this chapter shall
prohibit the making of agreements among insurers tor the equitable apportionment among them of 
insurance which may be a/lorded applicants wbo are in good faith entiUed to but who are unable to 
procure it through ordinary methods. Insurers may agree among themselves on the use of reasonable rate 
modifications tor such insurance. These agreemeats and rate modifications shall be subject to tbe approval 
of the Commission. 

B. The Commission may approve policy forms and endorsements tor use by such insurers with respect
to insurance afforded such applicants. 

Dralting Note: The intent of this new subsection is to clarity that the Commission may approve tbe 
policy forms and endorsements used by insurers under a residual market facility (such as tb.e Virginia 
Automobile lnsu1'81lce Pl8D). This is not a substantive change from current practice. 

The Bureau also scggests that a parallel cbaDge be made to § 46.1-497 of the Motor Vehicle Code. 
Specifically. we suggest that the two existing paragraphs be labeled subsections A and B respectively and 
that a new subsection C be added. The new subsection should read as follows: 

"C. The State Corporation Com.mmion may approve policy forms and endorsements for use by insurers 
With respect to insurance provided under this article." 

§ 38.2·1919. Collection of experience data; uniformity; compilations available to insurers and rate 
service organizations-A. The Commission may promulgate reasonable rules and statistical plans tor each of 
the rating systems on tile with it, wbic/J may be modified trom time to time. These rules and plans shall 
be used by each insurer in tbe recording and reporting of its Joss and countJywide expense experience, so 
that the experience of all insurers may be made available, at least annually, in the form and detail 
necessary to aid the Commission in determining whether rating systems comply with the standards set forth 
in § 38.2-1904. The rules and plans may also provide for the recording and reporting of expense experience 
items that are specially applicable to this Commonwealth and cannot be determined by prorating the 
countrywide experience. 

B. In promulgating the rules and plans the Commission shall give due consideration (i) to the .rating
systems on file With it and (ii) to the rules and to the form of the plans used tor· rating systems in other 
states so that the rules and plans may be as uniform as is practicable among the several states. 

. C The Commission may designate one or more rate service organi?.ations or other agencies to assist it 
zn gathering the experience data and making compilations of it These compilations shall be made 
available, subject to reasonable rules promulgated by the Commission, to insurers and rate service 
organizations. Any rate service organir.ation designated by the Commission shall retain the erperience data 
and compilations of the experience data in the format and detail required by tb.e applicable statistical plan 
and shall submit this information to the Commission upon request 

§ 38.2-1920. Excess rate for a specific risk.-Subject to the Commission's approval, a rate in excess of
that provided by an applicable tiling may be used tor a specific risk upon the filing of (i) written 
application of the insurer stating its reasons tor the increased rate and (ii) the written consent of the 
insured or prospective insured. 

Drafting Note: This section has been expanded and moved to Chapter 3 (§ 38.2·317). 

§ 38.2·1921. Combination policies.-The Commission may approve tor use in this Commonwealth policies
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or forms for writing at divisible or indivisible rates and premiums any combination of the classes of 
insuranc� set forth in subsection A of § 38.2-1902, except insurance on or with respect to op'!rating 
properties of railroads. The rates and premiums for combination policies, whether divisible or indivisible, 
shall be subject to this chapter. 

. Dra.lting Note: This section bas been moved to Chapter 21 (§ 38.2-2118). There are a number of 
different replacement cost endorsements available with different minimum coverage requirements. The 
replacement section is intended to make the notice requirement more flexible to meet the differences in 
the endorsements. 

§ 38.2-1922. No rule prohibiting or regulating payment of dividends, etc., to be adopted.-No rate service
organization subject to this chapter shall adopt any rule prohibiting or regulating the payment of dividends, 
savings or unabsorbed premium deposits allowed or returned by insurers to their policyholders, members or 
subscribers. 

§ 38.2-1923. Person aggrieved by application of rating system to be beard; ·appeal to Commission.-Each
rate service organization and each insurer subject to this chapter that makes its own rates shall provide 
Within this Commonwealth reasonable means for any person aggrieved by the application of its rating 
system to be heard in person or by an authorized representative on his written request. Any person who 
makes tlJe written request shall be entitled to reView the manner in which the rating system has been 
applied to the insurance afforded him. If the rate service organaation or insurer fails to grant or reject the 
request Within thirty days alter it is made, the applicant may proceed in the same manner as if his 
application bad been rejected. Any person affected by the action of the rate service organization or the 
insurer on the request may, within thirty days alter written notice of the action, appeal to the Commission. 
The Commission may affirm or revene the action after a hearing held upon not Jess than ten days' written 
notice to the applicant and to the rate service organi2.a.tion or insurer. 

. § 38.2-1924. Coopera.tion among rate service organizations, or amoag rate service organizations and 
insurers, authorized: review by Commission.-Cooperation among rate service organizattons or among ra.te 
service organizations and insurers in rate making or in other matters within the scope of this chapter is 
hereby authori2.ed if the filings resulting from such cooperation are subject to all the provisions of this 
cbapter applying to fili1JC$ generally. The Commission may reView such cooperative activities and pra.ctices. 
If. alter providing notice and opportunity to be beard, it finds that any coopera.tive activity or practice is 
unfair, unreasonable or otherwise inconsistent with this chapter, the Commission shall issue a written order 
(i) specifying in wbat respects the cooperative activity or practice is unfair. unreasonable or otherwise 
inconsistent With this chapter, and (ii) requiring the discontinuance of the coopera.tive activity or practice. 

§ 38.2-1925. Examination of rate service organizations and joint underwriting and joint reinsurance
organizations. - A. Whenever the Commission considers it necessaiy to be informed about any matter 
related to tbe enforcement of the insurance Jaws, it may examine the affairs and condition of any rate 
service organuation under subsection A of § 38.2-1913 and of any joint underwriting or joint reinsurance 
organization under§ 38.2-1915. 

B. So tar as reasonably necessary for any examination under subsection A of this section, the 
Commission may examine the accounts, records, documents or evidence of transactions, so tar as they 
relate to the examinee, of any (i) otncer, (ii) manager, (iii) general agent. (iv) employee, (v) person who 
has executive authority over or is in charge of any segment of the examinee's affairs, (vi) person 
controlling or having a contract under which he has the right to control the exami.nee whether exclusively 
or with others, (vii) person who is under the control of the exa.minee, or (viii) person who is under the 
control of a person who controls or has a right to control the examinee whether exclusively or with others. 

C. On demand eve.ry examinee under subsection A of this section shall make available to the
Commission tor examination any of its own accounts, records. documents or evidences of transactions and 
any of those of the persons listed in subsection B of this section. 

D. The Commission may examine eve.ry licensed rate service organization at intervals established by 
the Commission. 

E. 1. Instead of all or part of an examination under subsections A and B of this section, or in addition
to it, the Commission may order an independent audit by certified public accountants or actuarial 
evaluation by actuaries approved by it of any person subject to the examination requirement. Any 
accountant or actuary selected shall be subject to standards respecting conflicts of interest used by the 
Commission. Any audit or evaluation under this subsection shall be subject to subsections H through O of 
this section, so far as appropriate. 

2. Instead of all or part of an examination under this section, the Commission may accept the report
of an audit already made by certified public accoun"tants or actuarial evaluation by actuaries approved by 
it, or the report of an examination made by the insurance department of another state. 

G. An examination may cover comprehensively all aspects of the examinee's affairs and condition. The
Commission shall determine the exact nature and scope of each examination, and in doing so shall take 
into account all relevant factors, including but not limited to (i) the length of time the examinee bas been 
operating, (ii) the length of time it has been licensed in this Commonwealth, (iii) the nature of the services 
provided, (iv) the nature of the accounting records available and (v) the nature of examinations performed 
elsewhere. 

H. For each examination under this section, the Commission shall issue an order stating the scope of
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the examination and designating the examiner in charge. On demand a copy of the order shall be exhibited 
to the examinee. 

I. Any examiner authorized by the Commission shall, so tar as aecessaiy for the purposes of the 
examination, have access at all reasonable hours to the premises and to any books, records, files, securities, 
documents of property of the exammee and to those of persons under subsection B of this section so far as 
they relate to tbe affairs of the exammee. 

J. The officers, employees and agents of the examiaee and of persoas under subsection B of this
section shall comply with eve.ry reasonable request of the examiners tor assistance in any matter relating 
to the examination. No person shall obstruct or interfere With the examination in any way other than by 
legal process. 

K. If the Commission finds the accounts or records to be inadequate for proper examination of the
condition and allairs of the examiaee or improperly kept or posted, it may employ experts to rewrit� post 
or balalJce them at the expense of the ezaminee. 

L The examiner in clwge of an examination shall make a proposed report of the examination that 
shall include the iatormation and analysis as is ordered in subsection H of this section, together with the 
examiner's recommeadatioas. At the discretion of the examiner ill charge, preparation of the proposed 
report may include conferences with the examinee or i'ts represent.attves. Tbe proposed report shall remain 
confidential uattl tiled under subsection M of this section. 

M. The Commimon shall serve a copy of the proposed report upon tbe examinee. Within twenty days
alter service, the euminee may serve upon the Commission a written demand tor a hearing on tbe 
contents ot the report. If a beari.Qg is demanded the Commission shall give notice and bold a hearing, and 
on demand by the examiaee the hearing Shall be informal and private. The Commission shall adopt the 
report with any n� modilications and rue it tor public iDspectioJJ, or it may order a new 
examination within either (i) sixty days alter the bearing or (ii) ii no bearing. is demanded, sixty days 
alter tbe last day Oil which tbe examinee might have demanded a bearing. 

N. Tbe Commission sball forward a copy of the examination report to the examinee immediately upon
adoptioa. except tllat if the proposed report is adopted without change, the Commission need only so notify 
the euminee. 

O. The ex.aminee Shall tumisb copies of the adopted report to each member of its board of directors
or other governing board. 

P. The Commission may furnish, Without cost or at a price to be determined by i't. a copy of the 
adopted report to the insurance commissioner of any jurisdiction in which tbe ezaminee is licensed and to 
any other interested person in this Commonwealth or elsewhere. 

Q. In any proceeding by or against the examinee or any officer or agent of the examinee, the
examination report as adopted by tbe Commission shall be admissible as eVidence of the fact:s stated in the 
examination report. In any proceediDg by or against tbe examinee the tacts asserted in any report properly 
admitted in evidence shall be presumed to be true in the absence of contrary evidence. 

R. The reasonable costs of an examination under this section shall be paid by the examinee except as
provided in subsection U of this section. The costs shall include the salary and expenses of eacb examiner 
BIJd any other expenses directly apportioned to· the examination. 

S. The amount payable Ullder subsection R of trus section shall become due ten days alter the
examinee bas been served a detailed account of the costs. 

T. The Commission may require any examinee, before or during an examiaatioll, to deposit with tbe
State Treasurer any deposits the Commission considers necessary to pay the cost of the exam.iaatioD. Any 
deposit and any payment made under subsections R and s of this section shall be credited to the special 
fund of the Bureau of Insurance. 

U. On the exsminee's request or on its oW'll motion, the Commission may pay all or part of the costs
of an examination whenever it finds that. because of tbe frequency of examinations or other factors. 
imposition of the costs would place an unreasonable burden on the examinee. The Commission shall include 
in its annual report information about any inst.ance in wbicb it applied this subsection. 

V. Deposits and payments under subsections R through U of this section shall not be considered to be
a tax or license tee within the meaning of any law. If any other state charges a per diem fee for 
examiaation of ezaminees domiciled in this Commonwealth, any exam.iaee domiciled in that other state 
shall pay the same fee when examined by the Commission. 

§ 38.2-1926. Action of Commission upon request for hearing oa order or decision made without a

.bearbJg.-A Any person aggrieved by an order or a decision of tbe Commission made under this chapter 
Without a bearing may. within tbirty days alter notice of the order or decision, make a written request to 
the Commission for a hearing on that order or decision. Within a reasonable ttme after the request the 
Commission, alter having given not Jess 'than ten days' written notice of the ttme and place of bearing, 
shall bear the person aggrieved by the order or decision. Within a reasonable time after tbe hearing the 
Commission shall anirm, reverse or modify its preVious action, specityiag its reasons for the affirmation, 
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reversal or modification. 

B. Pending the bearing and decision on its previous action, the Commission may suspend or postpone
the effective date of the order or decision to which the bearing relates. 

§ 38.2-1927. Withholding information; giVing false or misleading inlormation.-No person shall willfully
withhold information from or knowingly give false or misleading ilJ/ormation to (i) the Commission, (ii) any 
statistical age1Jcy designated by the Commission, (iii) any rate service organization or (jv) any iDSurer, if 
tbat information Will a/lect the rates or premiums subject to this chapter. 

Drafting Note: Reference to the Criminal Code has been deleted since a violation of this section does 
not necessarily constitute perjury as defined in the Criminal Code. 

§ 38.2-1928. ViolatiotJS of chapter.- The issuance, procurement or negotiation of a single policy of
insurance shall be deemed a separate violation. 

Dratting Note: This change is intended to accord With the decjsjon to adopt one comprehensive penalty 
section. Only the second sentence Will be retained in this section. 

Dratting Note: This section is not necessary because a proposed title--wide section will be included in 
Chapter 2. wbieb specifies appeal rights. 
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Title 38.2 

CHAPTER20 

Regulation of Rates for Certain Types of Insurance. 

1. The only major change proposed for this chapter is the addition of a deemer
provision in proposed § 3 8.2-2006. Also, under the proposed revisions to this
section, the Commission will be. obligated to inform a filer within 30 days if the
filing does not contain all of the necessary information.

2. In § 38.2-2009 the phrase "unfairly discriminatory" has been deleted from
subsection B because uniform percentage deviations are required. If the rating
system itself is not unfairly discriminatory, uniform percentage deviations from
that rating system will not be unfairly discriminatory. The word "exce$ive" has
also been deleted because deviations must be downward.

3. A new subsection is added to§ 38.2-2015. The intent of this new subsection is to
clarify that the Commission may approve the policy forms and endorsements
used by insl.ll'ers under a residual market facility (such as the Virginia Automobile
Insurance Plan). This is not a substantive change from current practice.

The Bureau also suggests that a parallel change be made to § 46.1-497 of the
Motor Vehicle Code. Specifically, we suggest that the two· existing paragraphs
be labeled subsections A and B respectively and that a new subsection C be
added. The new subsection should read as follows:

C. The State Corporation Commission may approve policy forms and
endorsements for use by insurers with respect to insurance provided under
this article. The provisions of this stbsecti on shall take precedence over
any conflicting provision of this code.

4. In § 38.2-2021, the duty of rate service organizations to notify the Commission
of problems regarding information submission is deleted. This appears to be an
operating problem of the rate service organization that they should handle
internally.
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CHAPTER 20. 

REGULATION OF RATES FOR CERTAIN TYPES OF INSURANCE. 

Article 1. 

General Provisions. 

§ 38.2 .. zooo. Purposes of chapter.-A. The purposes of this chapter are to protect policyholders and the
public against the adverse effects of excessive, inadequate, or unfairly discriminatory insurance rates, and 
to authorize and regulate cooperative action among insurers in rate making and in other matters within the 
scope of this chapter. Nothing n in this chapter is intended to (i) prohibit or discourage reasonable 
competition, or (ii) prohibit or encourage uniformi'ty in insurance rates, rating systems and rating plans or 
practices, except to the extent nece.ssa.ry to accomplish the purposes mentioned above. 

B. This chapter shaIJ be liberally interpreted to effect the purposes of this chapter.
Drafting Note: This definition Will be included in the general definitions portion of the revised

Chapter l (§ 38.2-100). 

§ 38.2·2001. Insurance to which chapter applies.- This chapter applies only to (i) the class of insurance
defined in § 38.2-119, (ii) the coverages provided in the Virginia Automobile Insurance Plan, (iii) the 
coverages provided pursuant to Chapter 27 of this tiUe. (iv) uninsured motorist coverage as required by 
subsection A of§ 38.2-2206, and (v) home protection contracts as defined by§ 38.2-2600. 

§ 38.2·2002. Joint underwriting and joint reinsurance.-A.I. Each group, association or other organization
of insurers that ea,ages in joint underwriting or joint reinsurance for the insurance to which this chapter 
applies shall tile With the Commission (i) a copy of its constitution, its articles of incorporatioa, agreement 
or association, and a copy of its bylaws, rules and regulations governing its activities, all duly certified by 
the custodian of the originals of the copies, (ii) a list of its members, and (iii) tbe name and address of a 
resident of this Commonwealth upon whom notices or orders of the Commission or process may be served. 

2. Ea:cb such organization of insurers shall notify the Commission prompUy of eveiy change in the
information required to be filed by this subsection. 

3. Tbis subsection shall not apply to the Virginia Automobile Insurance Plan and the Virginia Property
Insurance Association. 

B. Eacb group, msociation or other organization of insurers that engages in joint underwriting for the 
i.osurance to wbieh this chapter applies shall be subject to this chapter. Eacb sucb organization of insurers 
that engages in joint reiasurance for the insurance to whieh this chapter applies shall be subject to § 
38.2-2026. 

C It, after providing notice and opportunity to be beard, the Commission finds any actiVity or practice 
of any such organi1.ation of insurers to be unfair, unreasonable or otherwise inconsistent with this chapter, 
it shall issue a written order (i) specifying in what respect the activity or practice is unfair, unreasonable 
or otherwise inconsistent with this chapter. and (ii) requiring the discontinuance of the activity or practice. 

Dratting Note: l. Proposed subsection A is taken from existing § 38.1·279.43 (proposed § 38.2-1915) 
With editorial changes. It is an attempt to provide regulatory consistency between Chapters 19 and 2�. 
The provisions of subsection A will not apply to the V.P.I.A or the V .A.I.P. since they are addressed m

other areas of the Code. 
2. In subsection B, § 38.2-2026 is existing § 38.1-276; existing §§ 38.1-278 and 38.1-279 have been

deleted because of the proposed title-wide penalties and appeals sectioas in Chapter 2. 

Article 2. 

Rate Filings and Making of Rates. 

§ 38.2-2003. Rate filings by iasurer; supporting information.-Each insurer writing in this Commonwealth
a class of insurance to which this chapter applies shall file with the Commission eve.ry manual of 
classifications, minimum rate, class rate, rating schedule, rating plan. rating rule, and eveiy modification of 
any of the foregoing that it proposes to use. Every filing shall indicate the character and extent of 
coverage contemplated. When a filing is not accompanied by the information upon which the insurer 
supports tbe filing, and the Commission does not have sufficient information to determine whether the filing 
meets the requirements of this chapter. the Commission may require the insurer to furnish the information 
upon which it supports the filing. A filing and any supporting information shall be a public record. For the 
purposes of this section, a group or neet of insurers operating under the same general management may
be considered an insurer. 

§ 38.2-2004. Filings by rate service organiution.-An insurer may satisfy its obligation to make the rate
filings required in § 38.2-2003 by becoming a member of or a subscriber to a rate service organization that 
makes such filings and that is licensed pursuant to § 38.2·1914, and by authorizing the CommisSion to 
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accept the filings on its behalf. Filings made by rate service organizations shall meet the requirements of § 
38.2·2003. No insurer sball be required to become a member of or a subscriber to any rate service 
organiza.tion. 

Drafting Note: It would appear to be proper to specify that rate service organizations must satisfy 
the same supporting information requirements as insurers. 

Dratting Note: This section is not necessazy. 

§ 38.2·2005. Provisions governing making of rates.-A. Rates for the classes of insurance to which this
chapter applies shall not be excessive, inadequate or unfairly discriminatory. 

B. 1. In making rates for the cl�es of insurance to which this chapter applies, due consideration shall
be given to (i) past and prospective loss experience within and outside this Commonwealth, (ii) 
connagration or catastrophe hazards, (iii) a reasonable margin for underwriting profit and contingencies. 
(iv) dividends, savings or unabsorbed premium deposits allowed or returned by insurers to their 
policyholders, members or subscribers, (v) past and prospective expenses both countrywide and those 
specially applicable to this Commonwealth, (vi) investment income earned or realized by insurers from 
their unearned premium and loss reserve funds, and (vii) all relevant factors within and outside this 
Commonwealth. 

2. In the case at tire insurance rates, coZJSideration shall be. given to tbe experience of the lire
insurance business during a period of not less than the most recent five-year period for which such 
experience is available. 

3. In the case of uniDSUred motorist coverage required by subsection A of § 38.2·2206. consideration
shall be given to all sums distributed by the Commission from the Uninsured Motorists Fund in accordance 
with the provisions of Chapter 30 of this title. 

C. For the cJasses of insurance to which this chapter applies (i) the systems of expense provisions
included in the rates tor use by any insurer or group of ilJSUrers may differ lrotn those of other insurers 
or groups of insurers to renect tbe requirements of the operating methods of any such insurer or group tor 
any class of insurance, or tor any subdivision or combination of insurance tor wbicb separate expense 
proVisions apply, Bild (ii) risks may be grouped by classifications tor the establishment ol rates and 
minimum premiums. Classilication rates may be modified to produce rates tor individual risks in 
accordance 'lritb rating plBDS that establ.isb standards tor measuring variations in baZards, expense 
provisions, or both. The standards may measure any difference among risks that can be demonstrated to 
bsve a probable eltect upon losses or expenses. 

D. All rates, rating schedules or rating plans and evezy manual of classifications, rules and rates,
including every modification thereof, approved by the Commission under this chapter, SbaJ: be used until a 
change is approved by the Commission. 

§ 38.2·2006. Approval by Commission prerequisite to use of filing.-A. Except as provided in § 38.2·2010,
no tiling shall become effective, be applied, or be used in this Commonwealth until it bas been approved 
by the Commission. However, a rate produced in accordance with a rating schedule or rating plan, 
previously approved by the Commission, may be used pending the approval. 

B. A filing shall be deemed to meet the requirements of this chapter and to become effective unless
disapproved by the Commission within thirty days of the time that the filing was made. However, the 
Commission may ertead the waiting period tor thirty additional days by written notice to the filer before 
the first thirty-day period. expires. 

C. If a filing is not accompanied by the information necessa,y tor the CommiSsion to determine if the
requirements of § 38.2·2005 are satisfied, the Commission shall so inform the filer within thirty days of the 
initial filing. The tiling shall be deemed to be made wben the neCe5S8JY information is furnished. 

D. The provisions of subsection B of this section Shall be suspended wben the Commission has ordered
a hearing to be held under the provisions of § 38.2-2007. 

Dratting Note: A .. deemer provision" has been added to this section to allow insUrers to use a rate 
filing alter a specified period of time if the Commission has not acted on that nli.og. Also, under the 
proposed revisions, the Commission shall be obligated to inform a filer within 30 days if the filing does 
not contain all of the necessary information. 

§ 38.2-2007. Commission to determine if notice of filing to be published; hearing; approval or
disapproval.-A. When a tiling has been made with the Commission, the Commission shall determine 
whether publication of notice of the filing is necessa.ry. If the Comnti$ion determines that such publication 
is requi�d. the notice shall be published in the form and for the time prescribed by the Commission, not 
to exceed once a week tor tour consecutive weeks, in a newspaper or newspapers of general circulation 
published in the Commonwealth. 

B. Prior to publication or upon completion of publication, the Commission shall determine whether a
hearing Should be held before ac'ting upon the filing. II tbe Commission determines that a bearing should 
be held, it shall order one to be held within a reasonable time, but not less than ten days after issuing the 
order setting the hearing. The CommiSSion shall notify the person making the filing and any otber person it 
deems interested in the filing of the hearing. 

C. Upon determination that publication of notice of a filing is unnecessary, upon completion of any
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required publication when no hearing is ordered, or upon completion of a hearing, the Commission shall (i) 
approve the filing as submitted or with any modifications deemed appropriate by the Commission, or (ii) 
disapprove the filing. If a filing is approved with modifications, or is disapproved, tb.e order of such 
approval or disapproval shall state the reasons for the decision. 

§ 38.2·2008. Review of rates by Commission.-The Commission may investigate and determine, (i) upon
its own motion. (ii) at the request of any citizen of this Commonwealth, or (iii) at the request of any 
insurer subject to this chapter. whether rates in this Commonwealth for the insurance to which this chapter 
applies are excessive, inadequate or unfairly discriminatoiy. In accordance with its findings, the 
Commission may order changes in the rates that are fair and equitable to all interested parties. In any 
investigation and determination, the Commission shall give due coDSideration to those factors specified in 
subsection B of § 38.2·2005. 

Dratting Note: Section 38.1·255.1 adds nothing to the authority already granted in § 38.1�255. 

§ 38.2-2009. Deviations.-
Dratting Note: This statement is unnecessary. Proposed subsection D of § 38.2-2005 provides the

substance of this statement. 

A. For the classes of insurance defined in § 38.2-119. any insurer or licensed group self-insurance
association may apply to the Commission tor permission to use a uniform percentage decrease deviation to 
be applied to the premiums produced by the applicable rating system for all of the risks written by it The 
application shall specify the basis for the deviation and shall be accompanied by all of the supporting data 
upon which the application relies. In considering the application for permission to use a uniform percentage 
decrease deviation, the Commission shall give consideration to all available statistics and the principles of 
rate ma.Icing as provided in this article. 

B. 1. The Commission shall issue an order permitting the uniform percentage decrease deviation for an 
insurer or licensed group self-insurance 8$0Ciation to be used if it is found to be justified. The Commission 
shall issue an order denying the application if it finds that the requested deviation would result in 
premiums that are iaadequate. 

2. Each deviation approved in accordance with this section shall be effective for one year from the
date of such approval, unless terminated sooner with the approval of or by the Commission. 

Dratting Note: The phrase ••unfairly discriminatory'' bas been deleted from subsection B because 
uniform percentage deViatioas are required. It the rating system itself is not unfairly discriminatory. 
uniform percentage deviations from that rating system will not be unfairly discriminatory. Pursuant to 
a prior deeision of the Code Commission, the word "excessivei' bas also been deleted bf:cause 
deviations must be downward. 

§ 38.2·2010. Suspension or modificatioa of requirement for filing.- The Commission, by order, may
suspend or modify the filing requirement of this chapter for any kind of insurance or subdivision or 
combination of insurance, or tor classes of risks, where the rates for the illsurance cannot practicably be 
filed before they are used. The order shall be made known to insurers and rate service organizations 
affected by it. The Commission may make any examination it deems adVisable to determine whether any 
rates affected by the order meet the standards set out in subsection A of § 38.2-2005. 

§ 38.2·2011. Interchange of rating data and inlormation.-To promote uniform administration of rate
regulatozy Jaws. the Commission and each insurer and each rate service organization subject to this chapter 
may (i) exchange hJ!ormation and experience data with insurance supervisory officials, insurers, aa.d rate 
service organiz.ations in other states, and (ii) consult with them regarding rate making and the application 
of rating schedules and rating plans. Reasonable roles and plans may be promulgated by the Commission 
for the interchange of data necessazy tor the application of rating plans. 

§ 38.2-2012. Collection of experience data; uniformity; compilations available to insurers and rate
service organizations.-A. The Commission may promulgate reasonable rules and statistical plans for each of 
the rating systems on file with it. which may be modified from time to time. These rules and plans shall 
be used by each insurer in the recording and reporting of its loss alld countrywide expense experience, so 
that tbe experience of all insurers may be made available, at least annually, in the form and detail as may 
be nece.ssa.ry to aid the Commission in determining whether rating systems comply with the standards set 
forth in subsection A of § 38.2-2005. The roles and plans may also provide tor the recording and reporJing 
of expense experience items that are specially applicable to this Commonwealth and cannot be determined 
by prorating the countrywide expense experience. 

B. In promulgating the rules and plans, the Commission shall give due consideration to (i) the rating
systems on tile With it and (ii) the rules and the form of the plans used for rating systems in other states 
so that the rules and plans may be as uniform as practicable among the severa.J states. No insurer shall be 
required to record or report its loss experience on a classification basis that is inconsistent with the rating 
system filed by it or on its behalf. 

C. The Commission may designate one or more rate service organizations or other agencies to assist it
in gathering the experience data and making compilations of it. The compilations shall be made available, 
subject to reasonable rules promulgated by the Commission, to insurers and rate service organizations. 

§ 38.2-2013. Excess rate tor specific risk.-Subject to the Commission's approval. a rate in excess of that
provided by an applicable tiling may be used for a specific risk upon the filing of (i) written application of 
an insurer stating its reasons tor the increased rate, accompanied by (ii) the written consent of the insured 
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or prospective insured. 

§ 38.2·2014. Contract or policy to accord with filings.-No insurer shall make or issue an insuranc�
policy or contract to which this chapter applies, except in accordance with the fiiings that are in effect tor 
that insurer, or in accordance with an applicable provision in §§ 38.2-2009, 38.2-2010 or 38.2-2013. 

Drafting Note: Proposed § 38.2-2006 (existing § 38.1-253) does 1:.ot provide an exemption from using 
the filed and approved rates. Existing §§ 38.1-256 and 38.1-257 have been repealed by prior legislation. 
It appears that inclusjon of proposed § 38.2-2009 (existing § 38.1-255.2) is nec�.ry as this section 
allows the issuance of a policy at a rate different from the applicable filing. 

§ 38.2-2015 Agreements for equitable apportionment of insurance; reasonable perfo.rmance standards.-A.
Agreements among insurers may be made for the equitable apportionment among them of insurance that 
may be afforded applicants who are in good faith entiUed to insurance but who are unable to procure it 
through ordina.ry methods. Insurers may agree among themselves on the use of reasonable rate 
modifications for the insurance. The agreements and rate modifications shall be subject to the approval of 
the Commission. 

B. Tbe Commission may require that the agreements contain reasonable performance standards for
insurers or agents, or both, with respect to iIJSurance afforded such applicants. The performance standards 
may contain, but shall not be limited to : (i) original applications, (ii) premium payments, (iii) policy 
issuance, (iv) policy changes. (v) return premium, (vi) return commission and (t'ii) administrative 
procedures for monitoring compliance with the standards. 

C. The Commission may approve policy forms and endorsements for use by such insurers with respect
to insurance afforded such applicants. 

Dratting Note: The intent of this new subsection is to clarify that tJJe Commission may approve llJe 
policy forms and endorsements used by iIJSurers under a residual market facility (such as th.e Virginia 
Automobile Insurance Plan). This is not a substantive change from current practice. 
The Bureau also suggests that a parallel change be made to § 46.1-497 of ·the Motor Vehicle Code. 
Specifically. we suggest that the two existing paragraphs be labeled subsections A and B respectively 
and that a new subsection C be added. The new subsection should read as follows: 

. "C. The State Corporation Commission may approve policy forms and endorsements for use by insurers
with respect to insurance provided under this artide." 

Dratting Note: The penalty section for this chapter is being deleted. Therefore, the last sentence of 
this section should also be deleted. Even it the penalty section were to be retained, the last sentence is 
unnecessary and any r,iolation of this chapter is punishable according to the provisions of the penalty 
section. 

Dratting Note: Existing § 38.1-174 (proposed § 38.2·1317) provides the authority granted in this 
section. 

§ 38.2-2016 Information regarding rates to be furnished insured.-Each rate service orgamzation and
each insurer subject to this chapter that makes its own rates shall furnish to any insured affected by those 
rates, or to the authorized representative of the iIJSUTed, all pertinent information regarding the rate within 
a reasonable time alter receiving a written request for the information. 

§ 38.2-2017. No rule prohibiting or regulating payment of dividends, etc., to be adopted.-No rate service
organization subject to this chapter shall adopt any rule prohibiting or regulating the payment of dividends, 
savings or unabsorbed premium deposits allowed or returned by insurers to their policyholders, members or 
subscribers. 

§ 38.2-2018. Person aggrieved by application of ratillg system to be heard; appeal to Commission.-Each
rate service organization and each insurer subject to this chapter that makes its own rates shall provide 
within this Commonwealth reasonable means whereby any person aggrieved by the application of its rating 
system may, after written request. be beard in person or by an authorized representative to reView the 
manner in which the rating system bas been applied to the insurance afforded him. If the rate service 
organization or insurer tails to grant or reject the request within thirty days alter it is made, the applicant 
may proceed in the same manner as if bis application bad been rejected. Any person affected by the 
action of the rate service organization or the insurer on such request may, within thirty days after written 
notice of the action, appeal to the Commission. The Commission may affirm or reverse the action after a 
bearing held upon not less than ten days' written notice to the applicant and to the rate service 
organiza.tion or insurer. 

. § 38.2-2019. Cooperation among rate service orga.nizations, or among rate service organiza.tions and 
insurers, authorized; review by Commission.-Cooperation among rate service organizations or among rate 
service organizatioIJS and insurers in rate making or in other matters Within the scope of this chapter is 
authorized if the filings resulting from the cooperation are subject to all the provisions of this chapter that 
are applicable to filings generally. The Commission may review cooperative activities and practices. If, 
after proViding notice and opportunity to be heard, it finds that any activity or practice is unfair, 
unreasonable or otherwise inconsistent with this chapter, it shall issue an order (i) specifying in what 
respects the activity or practice is unfair, unreasonable or otherwise inconsistent With this chapter, and (ii) 
requiring the discontinuance of the activity or practice. 

§ 38.2-2020. Rate service organization may procure actuarial, technical or other services.-Any rate
service organization subject to this chapter may subscribe for or purchase actuarial, technical or other 
services if these services are available without discrimination to all members of and subscribers to the rate 

159 



service organization. 

§ 38.2-2021. Examination of policies or other evidences of insurance.-Any rate service organization
subject to this chapter tor the classes of insurance for which .it files rates may provide tor the examination 
of policies, daily reports,· binders, renewal certificates. endorsements or other evidences of insurance, or 
evidences of the cancellation of insurance, and may make reasonable roles governing their submission and 
the correction of any errors or omissions in them. 

Dratting Note: The duty to notify the Commission of problems regarding information submission is 
deleted. This appears to be an operating problem of the rate service organization that they should 
handle internally. 

Article 3. 

Advisory Organi:zations. 

§ 38.2-2022. Advisory organizations defined.-For the purpose of this article, "adviso.ry organization"
means any group. association or other organization of insurers, located with.in or outside this 
Commonwealth, that assists iasurers who make their own filings or rate service organiza.tions in rate 
making. by the collection and furnishing of loss or expense statistics or by the submission of 
recommendations, but that does not make filings under this chapter tor the .kiad of insurance involved. 

§ 38.2·2023. What to be filed with Commission by advisory organization.-Each adViso.ry organi7.ation
shall tile with the Commission: 

1. A copy of its constitution. its articles of agreement or association or its certificate of incorporation,
aad of its bylaws, rules and regulations governing its activities; 

2. A list of its members; and

3. The name and address of a resident of this Commonwealth upon whom may be served notices or
orders of the Com.mission or process issued at its direction. 

§ 38.2·2024 Unfair acts or practices of adVisory organimtion.-If alter a hearing the CommisSion finds
that the furnishing of information or assistance by any advisory organiza.tton involves any act or practice 
that is unfair. unreasonable or otherwise incoasistent with this chapter, the Commission may issue a written 
order (i) speci'tyiag in what respects the act or practice is unfair, .unreasonable or otherwise inconsistent 
With this chapter, and (ii) requiring the discontinuance of the act or practice. 

§ 38.2-2025. Sta'tistics or recommendations by advisory organiZation not complying with this article or
order of Commission.-No insurer that makes its own filings nor any rate service orgallization shall support 
its tiliags by statistics or adopt · rate malting recommendations furnished to it by an advisory organu.ation 
that has not complied with (i) the provisions of this article or (ii) any order of the Commission entered 
under § 38.2-2024, invoJVing such statistics or recommendations. II the Commission finds any insurer or rate 
service organization to be in violation of this section it may issue an order requiring the diScontinuance of 
the violation. 

Article 4. 

Hearings, Offenses and Penalties. 

§ 38.2-2026. Action of Commission upon request for bearing on order or decision made without a
beanag.-A Any person aggrieved by an order or a decision of the Commission made under this chapter 
Without a bearing may, within thirty days after notice of the order or deCJSion, make a written request to 
the Commission for a bearing on the order or decision. Within a reasonable time alter the request the 
Commisgon, alter having given at least ten days • Written notice of the time and place of hearing, shall 
hear tbe person aggrieved by the order or decision. Within a reasonable time alter tbe bearing the 
Commission shall affirm, reverse or modify its previous action, specifying its reasons for the affirmation, 
reversal or modification. 

B. Pending tile hearing and decision on its previous action, the Commission may suspend or postpone
the effective date of the order or decision to which the hearing relates. 

§ 38.2-2027. Withholding information; giving false or misleading information.-No person shall willfully
withhold information from or knowingly gi,•e false or misleading information to (i) the Commission, (ii) any 
statistical agency designated by the Commission, (iii) any rate service organu.ation or (iv) any insurer that 
will affect the rates or premiums subject to this chapter. 

Drafting Note: This section has been deleted in accordance with tbe decision to adopt one 
comprehensive penalty section. 

Drafting Note: This section is not necessary. A section will be included in the Chapter 2 general 
provisions specifying appeal rights. 
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Title 38.2 

CHAPTER 21. 

Fire Insurance Policies. 

I. With the addition of a new section limiting the scope of the chapter to fire
insurance policies, and fire insurance policies in combination with other
coverages, the specification of applicability to such policies found in many·
sections may be deleted.

2. In proposed § 38 .. 2-2104 the standard insuring agreement is amended such that
policy inception and expiration times are 12:01 AM rather than noon. The
standard inslll'ing agreement is now being modified by endorsement to accomplish
this change. This change is simply intended to codify current practice.

3. In proposed §§ 38.2-2113 and 38.2-2114 a one year records retention period has
been proposed.

4. Anti-discrimination provisions have been added to proposed § 38.2-2114 and
under proposed § 38.2-2115. These are similar to the provisions found in
proposed Chapter 22 which have to do with automobile insurance.
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CHAPTER 21. 

FIRE INSURANCE POLICIES. 

§ 38.2-2100. Application of chapter.-This chapter applies only to contracts or policies of fire insurance,
and contracts or policies of fire insurance in combination with other insurance coverages. 

Dratting Note: This chapter applies only to lire insurance policies and fire insurance policies in 
combination with other coverages. It would appear consistent with other chapters to specify this limitation 
in a specific section. 

§ 38.2·2101. Policies shall conform to provisions of this chapter.-No insurance policy or contract on any
property in this Commonwealth shall be issued or delivered in this Commonwealth unless the policy or 
contract meets the requirements of this chapter. 

Drafting Note: The specification of "fire insurance policy" is deleted in this and subsequent sections 
because the proposed new section to this chapter specifies the limited scope of application. 

§ 38.2-2102. Excluding loss or damage caused by nuclear reactio� nuclear radiation, or radioactive
contamination.-The standard policy of fire insurance prescribed by this chapter shall not cover Joss or 
damage caused by nuclear reaction, nuclear radiation, or radioactive contamination, whether resulting 
'!irectly or indirectly from a peril insured under the policy. Insurers issuing the standard policy of fire 
1nsurance are authorized to affix to the policy or include therein a written statement 'that the policy does 
not cover loss or damage caused by nuclear reaction, nuclear radiation. or radioactive contamination. 
whether resulting directly or indirectly from a peril insured under the policy. However, an endorsement or 
endonements specifically assuming coverage · for Joss or damage caused by nuclear reactio� nuclear 
radiation, or radioactive coatamiaatioa may be attached to the standard policy of fire insurance. 

. § 38.2-2103. Information to be printed on policy.-Tbere shall be prominently printed on every policy
sued on property in this Commonwealth (i) the name of the insurer issuing the policy, (ii) the location of 
the home office of the insurer, and (iii) a statement specifying whether the insurer is a stock company, a

mutual company, a reciprocal insurer, or other form of iasurer. If the policy is joinUy issued by more than 
one insurer, the information shall be induded for each insurer. 

Drafting Note: The phrase "'combination policy,' bas been replaced with the word "joinUy" because of 
concerns tbat the cun-ent language may be mistaken for a fire insurance policy issued in combination with 
other coverages. A similar change is made in proposed§ 38.2-2116. 

§ 38.2-2104. Standard insuring agreement for fire insurance policies.-A. Each policy shall provide space
tor listing amounts of insurance, rates, and premiums for the coverages provided in the policy and 
endorsements attached to the policy , and shall Show the location of the agency aJJd the name and location 
of the insurer issuing the policy. Except as provided in § 38.2-2107, each policy shall contain the following 
insuring agreement: 

In consideration of the provisions and stipulations herein or added hereto and of the premium above 
specified, this Company for the term of 

..•..•. At 12:01 A.M ......... .•....•....•................. At 12:01 AM. from........... (Standard Time) to ... . ..... .... . 

(Standard Time) at location of property involved, to an amount not exceeding the amount(s) above 
specified, does insure. .. .... ........ ..... .............. and legal representatives. to the erteat of the actual cash 
value of the property at the time of loss, but not exceeding the amount which it would cost to repair 
or replace the property with material of like kind and quality within a reasonable time after such Joss, 
Without allowance for any increased cost of repair or reconstruction by reason of any ordinance or Jaw 
regulating construction or repair, and without compensation for Joss resulting from interroption of 
business or manufacture, nor in any event for more than the interest of the insured, aga.inst all direct 
loss by tire, lightning and by removal from premises endangered by the perils insured against in this 
policy, except as hereinafter provided, to the property described hereinafter while located or contained 
as described in this policy, or pro rata tor five days at each proper place to which any of the 
property shall necessarily be removed for preservation from the perils insured against in this policy, 
but not elsewhere. 

Assignment of tbis policy shall not be valid except with the written consent of this Company. 

This policy is made and accepted subject to the foregoing provisions and stipulations and those 
hereinafter stated, which are hereby made a part of this policy, together with such other provisions, 
stipulations and agreements as may be added hereto, as provided in this policy. 

B. No change shall be made in the sequence of the words and paragraphs of the insuring agreement
except that additional matter relating to the coverage provided under the policy and supplemental contracts 
or extended coverage endorsements may be inserted following any paragraph. The additional matter shall 
not be inconsistent or in conflict with the standard provisions for policies set out in this chapter, and shall 
conform With other applicable Jaws relating to the regulation of fire insurance. 

C. For the purpose of more accurate identification of the subject matter or more accurate reference to
other provisions, subStitutions may be made in the standard insuring agreement tor the words "abOve 
specified,., "hereinafter." or other similar terms; but no substitution shall be made if the purpose and intent 
of the contract is changed by the substitution. 
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Dratting Note: The first paragraph is amended to state that the policy shall show the location of the 
agency or insurer actually iSsuing the policy. Cun-ently, only the agency location is required. As direct 
writers, wbo have no true agents, are quite prevalent, it would seem proper that iasurers should be added. 

Proposed § 38.2-2107 allows for the use of simplified and readable policies in lieu of the standard 
insuring agreement that is specified in this section as mandatory language. This exception should be noted 
in this section. As this section is currently written, it is not readily apparent that there is an exception to 
the standard insuring agreement. 

The staodard iDsuring agreement is amended such that policy inception and expiration times are 12:01 
AM rather than noon. Tbe standard insuring agreement is now being modified by endorsement to 
accomplish this change. Tbis change is simply intended to codify current practice. 

The last paragraph has been taken from proposed § 38.2-2106 as this provision only applies to this 
section now. 

§ 38.2-2105. Standard provisions. conditions, stipulations and agreements for such policies.-A. Except as
proVided in § 38.2-2107, each policy shall contain the following provisioIJS, conditions, stipulations. and 
agreements: 

Dratting Note: The first paragraph is being amended to include a cite to proposed § 38.2-2107. This is 
consistent With the suggested change to proposed § 38.2-2104. As proposed § 38.2-2105 is currently written. it 
is not readily apparent that there is an exception from the standard tire policy. 
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1 Concealment, This entire policy shall be void. if whether 
2 fraud. before or after a loss. the insured has wil-
3_ fully concealed or misrepresented any ma· 
4 terial fact or circumstance concerning this insurance or the 
5 subject thereof, or the interest of the insured therein. or in case 
6 of any fraud or false swearing by the insured relating thereto. 
7 Uninsurable This policy shall not cover accounts. bills. 
8 and currencv. deeds. evidences of debt. monev or 
9 excepted property. securities: nor. unless specifically named 

10 hereon in writing. bullion or manuscripts. 
11 Perils not This Company shall not be liable for loss by 
12 included. fire or other perils insured against in this 
13 policy caused. directly or indirectly. by: (al 
14 enemy attack by armed forces. including action taken by mili· 
15 tary, naval or air forces in resisting in actual or immediately 
16 impending enemy attack; (b) invasion: le> insurrection: 1d> 
17 rebellion; tet revolution; cf) civil war� 1g, usurped power; 
18 (h) order of any civil authority except acts of destruction at the time 
19 of and for the purpose of preventing the spread of fire, provided 
20 that such fire did not originate from any of the perils excluded 
21 by this policy; <it neglect of the insured to use aJl reasonable 
22 means to save and preserve the property at and after a loss. or 
23 when the property is endangered by fire in neighboring prem-
24 ises; (j) nor shall this Company be liable for loss by theft. 
25 Other Insurance. Other insurance may be prohibited or the 
26 amount of insurance may be limited by en· 
27 dorsement attached hereto. 
28 Conditions suspending or restricting insurance. Unless other-
29 wise provided in writing added hereto this Company shall not 
30 be liable for loss occurring 
31 (a) While the hazard is increased by any means within the 
32 control or knowledge of the insured; or 
33 (b) while a described building, whether intended for occupancy 
34 by owner or tenant, is vacant or unoccupied beyond a period of 
35 sixty consecutive days; or 
36 (c) as a result of explosion or riot, unless fire ensue, and in 
37 that event for loss by fire only. 
38 Other perils Any other peril to be insured against or sub-
39 or subjects. ject of insurance to be covered in this policy 
40 shall be by endorsement by writing hereon or 
41 added hereto. 
42 Added provisions. The extent of the application of insurance 
43 under this policy and of the contribution to 
44 be made by this Company in case of loss. and any other pro-
45 vision or agreement not inconsistent with the provisions of this 
46 policy, may be provided for in writing added hereto. but no pro-
47 vision may be waived except such as by the terms of this policy 
48 is subject to change. 
49 Waiver No permission affecting this insurance shall 
50 provisions. exist. or waiver of any provision be valid. 
51 unless granted herein or expressed in writing 
52 added hereto. No provision. stipulation or forfeiture shall be 
53 held to be waived by any requirement or proceeding on the part 
54 of this Company relating to appraisal or to any examination 
55 provided for herein. 
56 Cancellation This policy shall be cancelled at any time 
57 of policy. at the request of insured. in which case 
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58 this Company shall. upon demand and sur· 
59 render of this policy. refund the excess of paid pre mi um above 
60 the customary short rates for the expired time. This pol· 

_ 61 icy may be cancelled at any time by this Company by giving 
62 to the insured a five days' written notice of cancellation with 
63 or without tender of the excess of paid premium above the pro 
64 rata premium for the expired time. which excess. if not ten-
65 dered. shall be refunded on demand. Notice of cancellation shall 
66 state that said excess premium < if not tendered J will be 
67 refunded on demand. 
68 Mortgagee 
69 interests and 
70 obligations. 
71 
72 

73 cellation. 

If loss hereunder is made payable in whole 
or in part. to a designated mortgagee not 
named herein as the insured. such interest in 
this policy may be cancelled by giving to such 
mortgagee a ten days· written notice of can-

74 If the insured fails to render proof of loss such mortgagee, upon 
75 notice, shall render proof of loss in the form herein specified 
76 within sixty (60> days thereafter and shall be subject to the pro--
77 visions hereof relating to appraisal and time of payment and of 
78 bringing suit. If this Company shall claim that no liability ex-
79 isted as to the mortgagor or owner. it shall. to the extent of pay-
80 ment of loss to the mortgagee. be subrogated to all mort-
81 gagee's rights of recovery, but without impairing mortgagee's 
82 right to sue; or it may pay off the mortgage debt and require 
83 an �ignment thereof and of the mortgage. Other provisions 
84 relating to the interest and obligations of such mortgagee may 
85 be added hereto by agreement in writing. 
86 Pro rata liability. This Company shall not be liable for a greater 
87 proportion of any loss than the amount 
88 hereby insured shall bear to the whole insurance covering the 
89 property against the peril involved, whether collectible or not. 
90 Requirements in The insured shall give immediate written 
91 case loss occurs. notice to this Company of any loss, protect 
92 the property from further damage, forthwith 
93 separate the damaged and undamaged personal property, put 
94 it in the best possible order, and furnish a complete inventory 
95 of the destroyed or damaged property setting forth for each item, 
96 or by category if itemization is not reasonably practicable, 
97 the amount of loss claimed. The Company may, in addition, 
98 require the insured to furnish a complete inventory of 
99 the destroyed, damaged and undamaged property, showing in 

100 detail quantities. costs. actual cash value and amount of loss 
101 claimed: and within sixtv davs after the loss. unless such time 
102 is extended in writing by th(s Company. the insured shall render 
103 to this Company a proof of loss. signed and sworn to by the 
104 insured, stating the knowledge and belief of the insured as to 
105 the following: the time and origin of the loss. the interest of the 
106 insured and of all others in the property. the actual cash value of 
107 each item thereof and the amount of loss thereto. all encurn-
108 brances thereon. all other contracts of insurance.· whether valid 
109 or not. covering any of said property. any changes in the title, 
110 use, occupation. location. possession or exposures of said prop-
111 erty since the issuing of this policy. by whom and for what 
112 purpose any building herein described and the several parts 
113 thereof were occupied at the time of loss and whether or not it 
114 then stood on leased ground. and shall furnish a copy of all the 
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115 descriptions and schedules· in all policies and. if required. verified 
116 plans and specifications of any building. fixtures or machinery 
117 destroyed or damaged. The insured. as often as may be reason-
118 ably required. shall exhibit to any person designated by this 
119 Company all that remains of any property herein described, and 
120 submit to examinations under oath by any person named by this 
121 Company. and subscribe the same: and. as often as may be 
122 reasonably required. shall produce for examination all books of 
123 account, bills. invoices and other vouchers. or certified copies 
124 thereof if originals be lost. at such reasonable time and place as 
125 may be designated by this Company or its representative. and 
126 shall permit extracts and copies thereof to be made. 
127 Appraisal. In case the insured and this Company shall 
128 fail to agree as to the actual cash value or 
129 the amount of loss, then, on the written demand of either. each 
130 shall select a competent and disinterested appraiser and notify 
131 the other of the appraiser selected within twenty days of such 
132 demand. The appraisers shall first select a competent and dis-
133 interested umpire; and failing for fifteen days to agree upon 
134 such umpire. then, on request of the insured or this Company. 
135 such umpire shall be selected by a judge of a court of record in 
136 the state in which the property covered is located. The ap-
137 praisers shall then appraise the loss. stating separately actual 
138 cash value and loss to each item: and, failing to agree, shall 
139 submit their differences. only, to the umpire. An award in writ-
140 ing, so itemized, of any two when filed with this Company shall 
141 determine the amount of actual cash value and loss. Each 
142 appraiser shall be paid by the party selecting him and the ex-
143 penses of appraisal and umpire shall be paid by the parties 
144 equally; provided. however, if the written demand is made by this 
145 Ccmpany, then the insured shall be reimbursed by this Company for 
146 the reasonable cost of the insured's appraiser and the insured's 
14 7 portion of the cost of the umpire. 
148 Company's It shall be optional with this Company to 
149 options. take all. or any part, of the property at the 
150 agreed or appraised value, and also to re-
151 pair, rebuild or ·re�lace the property destroyed or damaged with 
152 other of like kind and quality within a reasonable time� on giv-
153 ing notice of its intention so to do within thirty days after the 
154 receipt of the proof of loss herein required. 
155 Abandonment. There can be no abandonment to this Com-
156 pany of any property. 
157 When loss The amount of loss for which this Company 
158 payable. may be liable shall be payable sixty days 
159 after proof of loss. as herein provided, is 
160 received by this Company and ascertainment of the loss is made 
161 either by agreement between the insured and this Company ex-
162 pressed in writing or by the filing with this Company of an 
163 award as herein provided: 
164 Suit. No suit or action on this policy for the recov-
165 ery of any claim shall be sustainable in any 
166 court of law or equity unless all the requirements of this policy 
167 shall have been complied with� and unless commenced within 
168 two years next after inception of the loss. 
169 Subrogation. This Company may require from the insured 
170 an assignment of all right of recovery against 
171 any party for loss to the extent that payment therefor is made 
172 by this Company. 
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B. No change Shall be made in the sequence of the words and paragraphs of the standard provisions,
conditions. stipulations and agreements prescribed by this section, or in the arrangement of the words into 
lines. The numbers given the lines in the standard form and the catch words placed at the beginning of 
tbe paragrapas shall be retained. 

§ 38.2-2106. Standard form tor execution of policies.· -Except as provided in § 38.2-2107, each policy
shall contain the following clause, which shall be used in executing and attesting the policy: 

IN WITNESS WHEREOF, this Company has executed and 
attested these 

presents 

Immediately following the execution clause a space shall be left tor the sigo.ature of the officer or 
officers of the company authorized to sign the policy. 

Dratting Note: The countersignature requirement for agents is deleted because it has been repealed by 
prior legislation. 

The last paragraph has been moved to proposed § 38.2-2104. It is no longer needed bere since the 
language contained in the countersignature requirement has been deleted. 

§ 38.2·2107. Commission may establish guidelines for filing readable lire insurance policy torms.-Tbe
�omm.5ion may establish guidelines tor the tiling of simplified and readable policies of insurance. An 
11JSUrer may issue a simplified and readable policy of insurance that deviates in language from the 
standard policy form provided tor in §§ 38.2-2104, 38.2-2105 and 38.2-2106 if the deviating policy form is (i) 
in no respect less favorable to the iIJSured than the standard policy form. and is (ii) approved by the 
Commission prior to issuance. 

§ 38.2-2108. Standards tor content of fire insurance policies.-A. The Commission may establish
standards for the content of any policy or any rider. endorsement or other supplemental agreement or 
provision for use in connection with any policy written to insure owner'1)Ccupied dwellings which is to be 
issued or delivered in this Commonwealth. 

B. FolloWing adoption of the standards of content and notwithstanding the provisions of §§ 38.2-2104,
38.2-2105 and 38.2-2106, no insurer shall issue or renew any policy or any rider, endorsement, or other 
supplemental agreement or provision for use in connection with any policy written to insure owner..occupied 
dwellings unless the policy form has been tiled with the Commission. The Commission shall determine 
wbetber the policy form meets the standards of content and is in compliance with any other statutory 
requirements. 

C. Nothing in this section prevents an insurer from issuing policies with coverages, terms and
conditions which are broader and more favorable to the insured than the standards established by the 
Commission. The language, style and format of the coverages, terms and conditions shall be consistent with 
the language, style and format of the entire policy form. 

Drafting Note: The language rela'ting to ••rules and regulations" is deleted as there wiIJ be a title-wide 
rules and regulations section. 

§ 38.2-2109. Execution of policies.- The policy shall be executed by the proper officers of the iIJSurer
or insurers, whose signatures on tbe policy may be in facsimile. 

Dratting Note: The countersignature requirement is deleted as it has already been repealed by prior 
legislation. 

§ 38.2·2110. Other matter permitted in the policy.-Tbe policy may contain ilJformation on the insurer,
its officers and agents, the agent issuing the policy, the amount of insurance for each peril covered. the 
premium tor each peril, and any other relevant matter not inconsistent or in conflict with the standard 
provisions for policies prescribed by this chapter. 

§ 38.2-2111. Special regulations to be added to policy.-If the policy is issued by any insurer haVing
special regulations tor the payment of assessments by the iIJSured, the regulations shall be printed upon and 
made a part of the policy. If the policy is issued by an insurer having other regulations appropriate to or 
required by its form of organization, those other regulations shall be either (i) written or printed upon the 
policy or (ii) attached to the policy by endorsement 

§ 38.2-2112. Temporary insurance contracts; duration; what deemed to include.-A. Oral or written
binders or other temporary insurance contracts may be made and used for a period not exceeding sixty 
days pending the issuance of the policy, and sbaII be deemed to include all agreements and proviSions set 
out in §§ 38.2-2104 and 38.2-2105 and all applicable endorsements designated in the temporary insurance 
contracc. Unless otherwise expressly provided, the contract shall be deemed to include the usual proVisions. 
stipulations and agreements which are commonly used in this Commonwealth in effecting tbe insurance. 

B. No temporary insurance contract shall include any provision or agreement which is inconsistent with
or waives any provision, stipulation, agreement or condition required by §§ 38.2-2104 or 38.2-2105. However, 
the cancellation provision and the provision fixing the hour of inception may be superseded by the express 
terms ot the temporary insurance contract. 

§ 38.2-2113. Mailing of notice of cancellation or refusal to renew.-A. No written notice of cancellation
or refusal to renew a policy written to insure owner-occupied dwellings shall be effective when mailed by 
an insurer unless: 
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1. a. It is sent by registered or certified mail • or

b. At the time of mailing the insurer obtains a written receipt from the United States Postal Service
showing the name and address of the insured stated in the policy; 

2. The insurer retains a duplicate copy of the notice of cancellation or refusal to renew ; and

3. At the ti!1Je of mailing the insurer endorses upon the duplicate copy of the notice a certificate
showing that the duplicate is a copy of the notice that was sent to the insured (i) by registered or certified 
mail. or (ii) by regular mail for which the postal receipt was obtained. 

B. This section shall not apply to policies written through the Virginia Property Insurance Association
or any other residual market facility established pursuant to Chapter 27 of this title. 

C. If the terms of the policy require the notice of cancellation or refusal to renew to be given to any
Jienbolder. then the insurer shall also retain a duplicate copy of the lienholders notice endorsed in tbe 
maaner required by this section. If the notices sent to the insured and the lieaholder are part of tbe same 
form. the insurer may retain a single duplicate copy upon which is endorsed the appropriate certificate for 
both the insured and the lienbolder. The registered, certified or regular mail postal receipt and duplicate 
copy of the notice shall be retained by the insurer tor at least one year from tbe date of termination. 

Dratting Note: The substitution ot ''residual market" for "insurance placement" is neceBUY to accord 
with suggested revisions of Chapter 27. 

The changes made to this section are intended to accora with changes made to proposed § 38.2-2208. 

§ 38.2-2114. Grounds arid procedure tor termination of policy; contents of notice; review by
Commissioner; exceptions; immunity from Jiabili'ty.-A. Notwithstanding the provisions of § 38.2-2105, no 
policy or contract written to insure owner-occupied dwe1Jings sball be cancelled by an insurer ullless 
written notice is mailed or delivered to the named insured at the address stated in the policy, and 
cancellation is I or one of the following reasons: 

1. Failure to pay the premium when due;

2. Conviction of a crime arisiag out of acts iacreasiJJg the probability that· a peril insured agaiDst will
occur; 

Dratting Note: Perils are the things .inSUred against (i.e., tire). Bsr.ards are conditions that increase the 
probability that a peril will occur (i.e., storage of flammable liquids). 

3. Discovery of fraud or material misrepresentation;

4. Willful or reckless acts or omissions increasing the probability that a peril insured against will occur
as determined tram a physical inspection of the insured premises; or 

5. Physical changes in tbe property which result in the property becoming uninsurable as determined
from a physical inspection of the insured premises. 

B. No policy or contract written to insure owner-occupied dwelliags slJail be terminated by an insurer
by refusal to renew except at the expiratioa of tbe stated policy period or term a.ad unless the insurer or 
its agent acting on behalf of tbe iDSUrer mails or delivers to the named insured, at the address stated in 
the Policy, written notice of tbe iDSUrers relusal to renew the policy or contract 

C. A written notice of cancellation of or refusal to renew a policy or coa'tract written to iDSure
owner-occupied dwellings shall: 

l. State the date that tbe insurer proposes to terminate the policy or contract wb.icb sb.all be at least
thirty days after mailing or delivering to tbe named iasured tbe notice of cancellation or retusa.l to renew. 
However, when the policy is being termi.IJated tor the reason set forth in paragraph 1 of subsection A of 
this section, the date that the insurer proposes to terminate the policy may be less than thirty days but at 
least ten days from the date of maiJiag or delivery; 

2. State the specific reason tor terminatiag the policy or contract Bild proVide tor the notification
required by the provisions of §§ 38.2-608 Slld 38.2-609 and subsection B of § 38.2--610. However, those 
notification requirements shall not apply when tbe policy is being cancelled or not renewed tor the reason 
set forth in paragraph 1 of subsection A of tbis section; 

3. Advise the insured that within ten days of receipt of the notice of termination be may request in
WT.iting tbat the Commissioner reView the · action of the insurer in termi1JB.ting the policy or contract; 

4. Advise the insured of bis possible eligibility for fire insurance coverage through the Virginia
Property Insurance Association; and 

5. Be in a type size authorized by § 38.2-311.

D. Within ten days of receipt of the notice of termination any insured or his attorney shall be entiUed
to request in writing to the Commissioner that he review the action of tbe insurer in terminating a policy 
or contract written to insure owner-occupied dwellings. Upon receipt of tbe request. the Commissioner sball 
promptly initiate a review to determine whether the insurers cancellation or refusal to renew complies 
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with the requirements of this section and of § 38.2-2113. if sent by mail. The policy shall remain in fuil 
force and effect during the pendency of the review by the Commissioner except where the cancellation or 
refusal to renew is tor reason of nonpayment of premium. in which case the policy shall terminate as of 
the date stated in the notice. Where the Commissioner finds from the review that the cancellation or 
refusal to renew has not complied with the requirements of this section or of § 38.2-2113. if sent by mail, 
he shall immediately notify the insurer, the insured, and any other person to whom notice of cancellation 
or refusal to renew was required to · be given by the terms of the policy that the cancellation or refusal to 
renew is not effective. Nothing in this section authorizes the Commissioner to substitute his judgment as to 
underwriting for that of the insurer. 

Drafting Note: "Commissioner" has not been replaced with "Commission" because this appears to be 
one of the few in...c:tances where a direct appeal to the Commissioner is intended. 

E. Nothing in this section shall apply:

1. To any policy written to insure owner-occupied dwellings that bas been in effect for less than ninety
days when the notice of termination is mailed or delivered to the insured, unless it is a renewal policy; 

2. If the insurer or its agent acting on behalf of the insurer has manifested its willingness to renew by
issuing or ottering to issue a renewal policy, certificate or other evidence of renewal, or has otherwise 
manifested its willingness to renew in writing to the insured. The written manifestation shall include the 
name of a proposed ins11rer. the expira.tion date of the policy, the type of insurance coverage and 
information regarding the estimated renewal premium; 

3. If the named insured has notified the insurer or its agent in Writing that he wishes the policy to be
cancelled, or that he does not wish the policy to be renewed. or if, prior to the date of expiration, he tails 
to accept the offer of the insurer to renew the policy; or 

4. To any contract or policy Written through the Vi�nia Property Insurance .Association or any 
residual market facility established pursuant to Chapter 27 of this title. 

F. Each insurer Shall maintain, for at least one year, records of cancella.tioa and refusal to renew and
copies of eve.ry notice or statement referred to in subsection E of this section that it sends to any of its 
insureds. 

G. There shall be no liability on the part of and no cause of action of any nature sball arise against
the Commissioner or his subordinates; any insurer, its authorized representative, its agents, its employees; or 
any firm, person or corporation lumishing to the insurer information as to reasons for cancellation or 
refusal to renew, for any statement made by any of them in complying with this section or for providing 
information pertaining to the cancellation or refusal to renew. 

H. Nothing in this section requires an insurer to renew a policy written to insure owner-occupied
dweJUngs. if the insured does not conform to the occupational or membership requirements of an insurer 
who limits its writings to an occupation or membership of an organ.u.ation. 

I. No insurer or agent shall refuse to renew a policy written to insure an owner-occupied dwelling,
solely because of the age, sex, resideace. race. color, creed, national origi.n, ancestry, lflcarital status or 
lawful occupation, including the militaiy service, of anyone who is insured. However, nothing in this 
subsection shall require any insurer to renew a policy for an iasured where the insured's occupation bas 
changed so as to materially increase the risk. Nothing in this section prohibits any insurer from setting 
rates in accordance with relevant actuarial data. 

Dra.lting Note: The provision that specifies the number of days' notice of termination that the insurer 
must give has been moved to subsection C. Para.graphs 1 and 2 of subsection C have been broadened to 
include a proVision for nonpayment of premium, which codifies current practice. 

Subsection F has been added to put retention requirements in this section and to conform the time to 
similar sections of this chapter. 

Subsection I has been added to prohibit .nonrenewal based on age, sex, residence, .race, color, etc., just 
as this is prohibited in proposed § 38.2-2212 for auto insurance. 

Subsection (f) bas been deleted as there is a title-wide severability clause that will apply to all 
provisions within the Code. 

§ 38.2-2115. Discrimination in issuance of fire insurance. -No iasurer or agent shall refuse to issue a
policy solely because of any one or more of the following factors: the age, sex, residence, race, color, 
creed. national origin, ancestry, marita.l status or lawful occupation, including the military service, of the 
person seeking insurance. Nothing in this section prohibits any insurer from limiting the issuance of policies 
to those who are residents of this Commonwealth, nor does it prohibit any insurer from limiting the 
issuance of policies only to persons engaging in or who have engaged in a particular profession or 
occupation, or who are members of a particular religi.ous sect. Nothing in this section prohibits any insurer 
from setting rates in accordance with relevant actuarial data. 

Dratting Note: This is an anti-discrimination (age, sex. residence, race, and etc.) section. It is very 
similar to proposed § 38.2-2213, which relates to anti-discrimination in the issuance of automobile insurance. 
Since there is an anti-discrimination section for automobile insurance, it appears consistent to have an 
anti-discrimination section for fire insurance also. 

§ 38.2-2116. Policies issued by two or more insurers.- A. With the consent of the Commission, two or
more licensed insurers may jointly issue a policy, using a distinctive title that is prominently printed on the 
policy followed by the names and the home office addresses of tbe insurers ·obligated under the policy. The 
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policy shall be executed by the proper officers of each insurer. Before issuance, the form and any terms of 
tbe policy that are in addition to the standard provisions set out in §§ 38.2-2104 and 38.2�2105 shall be 
approved by t."ie Commission. The terms of the policy shall not be inconsistent with the standard provisions, 
and shall be placed under a separate title headed as follows: "Provisions specially applicable to this joinUy 
issued policy." The special provisions shall contain in substance that: 

1. The insurers executing the policy are severally liable for the lull amount of any Joss or damage
according to the terms of the policy or for specified percentages or amounts of any Joss or damage 
aggregating the fuJJ amount of insurance under the policy; and 

2. Service of process upon, or notice of proof of Joss required by the policy and given to any of the 
insurers executing the policy, shall be deemed to be service upon or notice to all such insurers. 

B. The unearned premium reserve on each policy shall be allocated to each insurer on the basis of
each insurer's pro rata share of the face amount of the policy, except to the extent that the risk is 
transferred under a valid contract of reinsurance. 

Drafting Note: This section bas been amended to clarity the allocation · method of unearned premium 
reserves. The intent of this section is to allocate on the basis of each insurer's share of the face amount of 
the policy. 

§ 38.2-21 l 7. Approval of forms or provisions tor additional coverage.-Tbe Commission may approve and
authorize the use of appropriate forms or provisioas contained in supplemental contracts or extended 
coverage endorsements used in connection With policies on property in this Commonwealth to provide 
coverage for one or more perils in addition to the perils covered by the standard insuring agreement and 
standard proVisioDS prescribed in this chapter. 

§ 38.2·2118. Required statement on iasurance policies tor owner-occupied awellings.-Each insurer
writing insurance on owner-occupied dwellings and appurteaaat structures with a replacement cost provision 
under the provisions of Chapter 19 of Uus title shall give eacb applicaIJt for insurance a statement 
summarizing: (i) any minimum coverage requirement n�zy for the replacement cost provision to be 
fully effective, and (ii) the effect on claim payment of aot meetiag the minimum coverage requirement. 

Drattiag Note: This section replaces § 38.1-279.49:1. It bas been reVised to make tbe notice requirement 
more flexible to meet the differences in eadorsements currently available. 

§ 38.2·2119. Approval of forms or provisions for certain risks.-Tbe Commission may approve and
authorize the use of appropriate forms or provisions for sup_plemeatal coatracts or extended coverage 
endorsements where the insured may be indemnified tor (i) the difference between the actual cash value 
of tile property at tbe time of loss and the cost of repair or replacement of the property on the same site 
with new materials of like kind and quality, within a reasonable time alter the loss, and without deduction 
for depreciation, (ii) additional cost or Jes by reason of any ordinance or law in force at the time of loss 
which necessitates the demolition of any portion of the insured property, (iii) any increased cost of repair 
or replacement by reason of any ordinance or Jaw regulating construction or repair of the insured buildiag, 
and (iv) Joss from interruption of business, untenantability, or termillation of leasehold interest because of 
damage to or destruction of the property described in tbe policy. These forms or provisions shall apply to 
coverage provided to an insured llaving any interest in an insured building or structure which is a part of 
the building described in the policy, including service equipment for the building. 

§ 38.2-2120. Optional coverage to be offered With homeoMJer's policy.-Any itJSurer who issues or
delivers a homeowner's insurance policy in this Commonwealth sball offer as an option a provision insuring 
against loss caused or resulting from water which baclcs up through sewers or drains. 

Dratting Note: This section was formally numbered § 38.1-335.2. 

§ 38.2-2121. When courts may appoint umpires.-Wbenever appraisers selected under the standard
provisions for fire insurance policies set out in § 38.2-2105 fail tor fifteen days to agree upon a person to 
serve as umpire, the insured or the insurer may apply in writing, for the appointment of an umpire, to the 
judge of the circuit court of the county or city in which the damaged or destroyed property was located at 
!be time of Joss. If the application is filed by the insured, a copy of the application shall first be delivered 
to a resident agent of the insurer. If the application is filed by tile insurer, a copy at the application shall 
first be delivered to the insured. Upon showing, by affidavit or otherwise, the failure or neglect of the 
appraisers to agree upon and select an umpire Within the time specified in the policy, the judge shall 
immediately appoint a competent and disinterested person to serve as umpire in determining the amount of 
Joss or damage sustained. 

§ 38.2-2122. Appraisers and umpire to be citizens of Virginia; oath to be taken.-Whenever any appraisal
is to be made under the standard provisions of a policy for loss or damage to property, the appraisers and 
the umpire shall be citizens and actual residents of this Commonwealth unless otherwise agreed to in 
writing by the insured and the insurer. Each appraiser and umpire shall, before acting as such, take an 
oath that he is not directly or indirectly in the employment of the insured, the insurer or any other 
insurer, that be is not related to the insured or any officer of the iasurer, and that he will faithfully 
discharge the duties imposed upon him. 

Drafting Note: Underwriting agencies no longer exist in this Commonwealth. Therefore all sections 
addressiag this type of entity have been deleted. 

§ 38.2�2123. Chapter not applicable to certain mutual insurers.- This chapter shall not apply to mutual
assessment property and casualty insurers, or to mutual insurers and associations organized under the laws 
of this Commonwealth, conducting business only in this Commonwealth, and issuing only policies providing 
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tor perpetual insurance. 
Dratting Nate: The last sentence is deleted as it is not necessary with the new section added to the 

beginnigg of this chapter. 
Dratting Note: This section is deleted as a comprehensive penalty section has been added. 
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Title 38.2 

CHAPTER 22. 

Liability Insurance Policies. 

I. There are 17 subsections to the existing §38.1-381. It would appear reasonable to
separate §38.1-381 into four independent sections. We have, therefore, grouped
this section into the following new sections:

§ 38.2-2204. Subsections (a) through (a2) have become
one section entitled Liability insurance on motor vehicles, 
aircraft and watercraft; standard provisions; "omnibus 
clause". 

§ 38.2-2205. Subsections (a3) and {a4) have become a
new section entitled Liability insurance on motor vehicles; 
standard provisions; applicability of other valid and 
collectible insurance. 

§ 38.2-2206. Subsections (b) through {j) have become a
new section entitled Uninsured motorist insurance coverage. 

§ 38.2-2207. Subsection (i) has become a separate
section as this prevision is not specifically tied to_ the 
other provisions in § 38.1-381. 

2. The terms "motor vehicle insurance policies" and "automobile insurance policies"
are currently used interchangeably. The revised draft uses only the term "motor
vehicle insm"ance".

3. Existing § 38.1-381.1 (proposed § 38.2-2208) has been amended to require a one
year retention period for these notices. Also, a notice provision for lienholders
has been included for consistency with § 38.2-2113.

4. fa existing § 38.1-381.5 (proposed § 38.2-2212), subsection F.1 a provision has been
added which requires the insurer to retain for one year a copy of each written
manifestation of its willingness to renew.

5. Existing § 38.1-381 .. 7 {proposed § 38.2-2214) has been revised to require that a
rate classification statement be proVided upon renewal only if there is a change
in the insured's classification . The intent is to reduce the number of required
notices.
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CHAPTER 22. 

LIABILITY INSURANCE POLICIES. 

§ 38.2·2200. Required provisions as to insolvency or bankruptcy, and as to wben action maintained
against insurer.-No policy or contract insuring or indemnifying against liability tor injury to or the death of 
any person, or for injury to or destruction of property, shall be issued or delivered ia this Commonwealth 
unless it contains in substance the following provisions or other provisions that are at least equally 
lavorable to the insured and to judgment creditors: 

1. That the insolvency or bankruptcy of the insured, or the insolvency of the insured's estate, shall not
relieve the insurer of any of its obligations under the policy or contract 

2. That if execution on a judgment against the insured or his personal representative is returned
unsatisfied in an action brought to recover damages tor injury sustained or for loss or damage incurred 
during the life of 'the policy or contract, then an action may be maintained against the insurer under the 
terms ot the policy or contract tor the amount of the judgment not exceeding the amount of the applicable 
limit of coverage under tbe policy or contract. 

Drafting Note: The word "idemnitying" is added to clarity that contracts providing only first party 
indemnification rather that third party payments are subject to tbe required provisions. 

§ 38.2-2201. Optional provisions as to injuries to named insured, his family and persons occupying
insured motor vehicle.-A. Upon request of an insured, each insurer licensed in this Commonwealth issuing 
or delivering any policy or contract of bodily injury or property damage liability iasurance covering 
liability arising tram the ownership, maintenance or use of any motor vebide shall provide on payment of 
the premium, as a minimum coverage (i) to persons occupying the insured motor vehide; and (ii) to the 
Damed insured and, while resident of the named insured's household, tbe spouse and relatives of 'the 
named insured while occupying, or while not occupying a motor vehicle through being struck by, any motor 
vehicle • the folJoWing health care and disability benefits for each accident 

1. All reasonable and necessary expenses tor medical, chiropractic. hospital, dental, surgical,
ambulance, prosthetic and rehabilitation services, and funeral expenses. resulting from the accident and 
incurred Within one year alter the date of the accident. up to $2,000 per person; and 

2. II the person is usually engaged in a remunerative occupation, an amount equal to the Joss of
income incurred alter the date of the accident resulting from injuries received in tbe accident up to SlOO 
per week during the period trom the first workday lost as a result of the accident up to the date the 
person is able to return to his usual occupa'tion. However, the period shall not e.xtend beyond one year 
from the date of the accident. 

B. The insured has the option of purchaSiag either or both of the coverages set forth in paragraphs 1
and 2 of subsection A of this · section. Either or both of the coverages, as well as any other medical 
expense coverage under aay policy of automobile liability insurance, shall be payable notwitbstaJJding the 
failure or refusal of the n2med insured or other person ea.titled to the coverage to give notice to the 
insurer of an accident as soon as practicable under tb.e terms of the policy, except where the failure or 
refusal prejudices tbe insurer in establishing the validity of the claim. 

C. In any policy of personal automobne insurance in which the insured bas purchased coverage under
subsection A of this section, every insurer providing such coverage arising from the ownership, maintenance 
or use of no more than lour motor vebides shall be liable to pay up to tbe maximum policy limit 
available on evezy motor vehicle insured under that coverage if the health care or disability expenses and 
costs mentioned in subsection A of 'this section exceed the limits of cove.rage for any one motor vehicle so 
insured. 

Dratting Note: The change in the second paragraph of subsection A of § 38.2-2201 is intended to 
clarity existing interpretation of the Jaw. 

. 
§ 38.2-2202. Required notice of optional coverage available.-A. No original premium notice for

JDsurance covering liability arising out of the ownership, maintenance, or use of any motor vehicle shall be 
issued or delivered unless it contains on the front of the premium notice or unless there is enclosed with 
tbe premium notice, in boldface type, the following statement: 

IMPORTANT NOTICE

IN ADDITION TO THE MINIMUM INSURANCE REQUIRED BY LAW • YOU MAY PURCHASE 
ADDITIONAL INSURANCE COVERAGE FOR THE NAMED INSURED AND FOR HIS RELATIVES WHO 
ARE MEMBERS OF HIS HOUSEHOLD WHILE OCCUPYING, OR WHILE NOT OCCUPYING THROUGH 
BEING STRUCK BY, ANY MOTOR VEHICLE AND FOR OCCUPANTS OF THE INSURED MOTOR 
VEHICLE. THE FOLLOWING HEALTH CARE AND DISABIUTY BENEFITS ARE AVAILABLE FOR EACH 
ACCIDENT: 

(A) PAYMENT OF UP TO $2,000 PER PERSON FOR ALL REASONABLE AND NECESSARY
EXPENSES FOR MEDICAL, CHIROPRACTIC, HOSPITAL, DENTAL. SURGICAL, AMBULANCE, 
PROSTHETIC AND REHABIUTATION SERVICES, AND FUNERAL EXPENSES RESULTING FROM THE 
ACODENT AND INCURRED WITHIN ONE YEAR AFTER THE DATE OF THE ACQDENT; AND 

(BJ AN AMOUNT EQUAL TO THE LOSS OF INCOME UP TO $100 PER WEEK IF THE INJURED 
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PERSON IS ENGAGED IN AN OCCUPATION FOR WHICH BE RECEIVES COMPENSATION, FROM THE 
FIRST WORKDAY LOST AS A RESULT OF THE ACCIDENT UP TO THE DATE THE PERSON IS ABLE 
TO RETURN TO HIS USUAL OCCUPATION. SUCH PAYMENTS ARE UMITED TO A PERIOD 
EXTENDING ONE YEAR FROM THE DATE OF THE ACCIDENT. 

IF YOU DESIRE TO PURCHASE EITHER OR BOTH OF THESE COVERAGES AT AN ADDmONAL 
PREMIUM, YOU MAY DO SO BY CONTACTING THE AGENT OR COMPANY THAT ISSUED YOUR 
POUCY. 

The insurer issuing the premium notice shall inform the insured by any reasonable means of 
communication of the approximate premium tor the additional coverage. 

B. No new poJicy or original premium notice of insurance covering liability arising out of the
ownership, maintenance, or use of any motor vehicle shall be issued or delivered unless it contains the 
following statement printed in boldface type, or unless the statement is attached to the front of or is 
enclosed with the policy or premium notice: 

IMPORTANT NOTICE 

IN ADDITION TO THE INSURANCE COVERAGE REQUIRED BY LAW TO PROTECT YOU AGAINST 
A LOSS CAUSED BY AN UNINSURED MOTORIST, 

IF YOU HAVE PURCHASED UABIUTY INSURANCE COVERAGE THAT IS HIGHER THAN THAT 
REQUIRED BY LAW TO PROTECT YOU AGAINST UABIUTY ARISING OUT OF THE OWNERSHIP, 
MAINTENANCE, OR USE OF THE MOTOR VEHICLES COVERED BY THIS POLICY, AND YOU HA VE 
NOT ALREADY PURCHASED UNINSURED MOTORIST INSURANCE COVERAGE EQUAL TO YOUR 
UABILITY INSURANCE COVERAGE 

1. YOUR UNINSURED AND UNDERINSURED MOTORIST INSURANCE COVERAGE HAS INCREASED
TO THE UMITS OF YOUR UABIUTY COVERAGE AND THIS INCREASE WILL COST YOU AN EXTRA 
PREMIUM CHARGE AND 

2. YOUR TOTAL PREMIUM CHARGE FOR YOUR MOTOR VEHICLE INSURANCE COVERAGE WILL
INCREASE IF YOU DO NOT NOTIFY YOUR AGENT OR INSURER OF YOUR DESIRE TO REDUCE 
COVERAGE WITHIN 20 DAYS OF THE MAILING OF THE POLICY OR THE PREMIUM NOTICE, AS THE 
CASE MAY BE. 

3. IF THIS IS A NEW POUCY AND YOU BA VE ALREADY SIGNED A WRI1TEN REJECTION OF
SUCH HIGHER UMITS IN CONNECTION WITH IT, PARAGRAPHS I AND 2 OF THIS NOTICE DO NOT 
APPLY. 

Drafting Note: This notice should be right and left justified when type is reset 
References to renewal policies have been deleted as they are no longer necessa.ry. All policies 

have been renewed at least once since January l. 1983. 

Alter twenty days. the insurer shall be relieved of the obligation imposed by this subsection to attach 
or imprint the foregoing statement to any subsequently delivered renewal policy, extension certificate, oUJer 
written statement of coverage continuance, or to any subsequently mailed premium notice. 

§ 38.2-2203. Policy providing for reimbursement for services that may be performed by certain
practitioners other than physicians.-Notwithstanding any provision of any policy or contract of bodily injury 
liability insurance, when the policy or contract provides for reimbursement tor any service that may be 
legally performed by a person licensed in this Commonwealth tor the practice of chiropractic, 
reimbursement under the policy shall not be denied because the service is rendered by a licensed 
chiropractor. 

§ 38.2-2204. Liability insurance on motor vehicles. aircraft and watercraft; standard provisions; "omnibus
clause ... -A. No policy or contract of bodily injury or property damage liability insurance, covering liability 
arising from the ownership, maintenance , or use of any motor vehide, aircraft, or private pleasure 
watercraft. shall be issued or delivered in this Commonwealth to the owner of sucb vehicle, aircraft or 
watercraft, or shall be issued or delivered by any insurer licensed in this Commonwealth upon any motor 
vehicle, aircraft, or private pleasure watercraft that is principally garaged, docked, or used in this 
Commonwealth, unless the policy contains a provision insuring the named insured, and any other person 
using or responsible tor the use of the motor vehicle, aircraft, or private pleasure watercraft with the 
expressed or implied consent of the named insured, against liability for death or injury sustained, or loss or 
damage incurred within the coverage of the policy or contract as a result of negligence in the operation or 
use of such vehicle, aircraft, or watercraft by the named insured or by any such person. Each such policy 
or contract of liability insurance, or endorsement to the policy or contract, insuring · private passenger 
automobiles, aircraft, or private pleasure watercraft principally garaged, docked, or used in �is 
Commonwealth, that has as the named insured an individual or husband and wife and that includes, with 
respect to any liability insurance provided by the policy, contract or endorsement for use of a nonowned 
automobile, aircraft or private pleasure watercraft. any provision requiring permission or consent of the 
owner of such automobile, aircraft, or private pleasure watercraft for the insurance to apply, shall be 
construed to include permission or consent of the custodian in the provision requiring permission or consent 
of the owner. 

B. For aircraft liability insurance. such policy or contract may contain the exclusions listed in §
38.2-2227. Notwithstanding the provisions of this section or any other provisions of law, no policy or 
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contract shall require pilot experience greater than that prescribed by the Federal Aviation Administration, 
except for pilots operating air taxis, or pilots operating aircraft applying chemicals, seed, or fertilizer. 

C. No policy or contract of bodily injury or property damage liability insurance relating to the
ownership, maintenance, or use of a motor vehirJe shall be issued or delivered in this Commonwealth to 
the owner of such vehicle or shall be issued or delivered by an insurer licensed in this Commonwealth 
upon any motor vehicle principally garaged or used in this Commonwealth without an endorsement or 
provision insuring the named insured, and any other person using or respolJSible for the use of the motor 
vehicle with the expressed or implied consent of the named insured, against liability for death or injury 
s!IStainecl. or loss or damage incurred within the coverage of the policy or contract as a result of 
negligence in the operation or use of the motor vehicle by the named insured or by any other such person. 
This provision shall apply notwithstanding the failure or refusal of the named insured or such other person 
to cooperate with the insurer under the terms of the policy. If the failure or refusal to cooperate 
prejudices the insurer in the defense of an action for damages arising from the operation or use of such 
insured motor vehicle, then the endorsement or provision shall be void. If an iJJSurer bas actual notice of a 
motion for judgment or complaint having been served on an insured, the mere failure of VJe insured to 
turn the motion or complaint over to the insurer shall not be a defeme to VJe insurer, nor void 'the 
endorsement or provision. nor in any way relieve the insurer of its obligations to tbe insured, provided the 
insured otherwise cooperates and in no way prejudices the insurer. 

D. Any endorsement, provision or 1ider attached to or included in any such policy of insurance which
purports or seeks to limit or reduce the coverage afforded by the provisions required by this section shall 
be void. 

Dratting Note: Eristiag § 38.1-381 bas been divided into four new sections to improve readability. 
Subsections (a) through (a2) are now numbered§ 38.2-2204. 

§ 38.2-2205. Liability insurance on motor vehicles; standard provisions; applicability of other valid and
collectible iasurance.-A. 1. F.acb policy or contract of bodily injury or property damage liability insurance 
wbicb pmvides insurance to a named insured in COIJIJectioa with the business of seJJiDg, leasing, repairing. 
servicing, storing or parking motor vehicles, against liability arising from the ownership, maiateaance , or 
use of any motor vehicle incident thereto shall contain a provision that tbe insurance coverage applicable 
to those motor vehicles shall not be applicable to a person other than the named insured and bis 
employees in the course of their employment if there is any other valid ud collectible insurance 
applicable to the same Joss covering the other person under a policy wiVJ limits at least equal to the 
financial responsibility requirements specified in § 46.1-504. Such provision shall apply to motor vehicles 
wbicb are either for the purpose of demonstrating to the other person as a prospective purchaser, or wbicb 
are loaned or leased to tb.e other person as a convenience during the repairiDg or serviciDg of a motor 
vehicle tor the other person, or leased to tbe other person tor a period of six months or more. 

2. If the other valid and collectible insurance bas limits less than the filuUJcial responsibility
requirements specified in § 46.1-504. then the coverage a/lorded a person other than the named insured 
and his employees in tbe course of tbeir employment sball be applicable to the extent necessary to equal 
the financial responsibility requirements specified in § 46.1-504. 

3. If there is no other valid and collectible insurance available, the coverage UJJder such policy
afforded a person. other than the named insured and bis employees ill the coune of their employment. 
shall be applicable, but tbe amount recoverable ill such case sbaJJ not exceed tbe linancial responsibility 
requirements specified in § 46.1-504. 

B. l. Any policy or contract of bodily mjury or property damage liability iDsurallce relatiDg to the 
ownership. maintellalJce, or use of a motor vehicle shall exclude coverage to persoas other than (i) the 
named insured, or (ii) directors, stoclcbolders, parmers, agents, or employees of the aamed insured, or (iii) 
residents of the household of either (i) or (ii), while those persoas are employed or otherwise engaged in 
the busin� of selling, repairing. servicing. storin& or parking motor vehicles if there is any other valid or 
collect:ble insurance applicable to the same less covering tbe persoas under a policy with limits at least 
equal to the financial responsibility requirements specified in § 46.1-504. 

2. If the other valid and conectible insurance bas limits less than the financial responsibility
- requirements specified in § 46.1-504, then the coverage afforded a person other than the named insured
while that person is employed or otherwise engaged in the business of sellilJg, repairing, servicillg, storing,
or parking motor vehicles shall be applicable to the extent necessmy to equal the financial responsibility
requirements specified in § 46.1-504.

3. If there is no other valid and conectible insurance available, the coverage afforded a person other
than the named insured while that person is employed or otherwise engaged in the business of selling. 
repairing, servicing, storing, or parkilJC motor vehicles shall apply, but tbe amount recoverable shall not 
exceed the financial responsibility requirements specified in § 46.1-504. 

Dratting Note: Subsections (a3) and (a4) of existing § 38.1-381 have become a new section 
numbered 38.2·2205. 

§ 38.2-2206. Uninsured motorist insurance coverage. -A. Except as proVided in subsection J of this
section, no policy or contract of bodily injury or property damage liability insurance relatillg to the 
ownership. maintenance, or use of a motor vehicle shall be issued or delivered in tbis Commonwealth to 
tbe owner of such vehicle or shall be issued or delivered by any insurer licensed in this Commonwealth 
upon any motor vehicle principally garaged or used in this Commonwealth UIJless it contains an 
endorsement or provisions und�rtaking to pay the insured all sums that he is legally entitled to recover as 
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damages from the oWDer or operator of an uninsured motor vehicle, within limits not Jess than the 
requirements ot § 46.l·l (8). Those limits shall equal but not exceed the limits of the liability insurance 
provided by the policy, unless the insured rejects the additional uninsured motorist i1JSurance coverage by 
notJtying the insurer as provided in subsection B of § 38.2·2202. Where the insured contracts !or higher 
limits, the endorsement or· proVisions tor those limits shall obligate the insurer to make payment tor bodily 
injury or property damage caused by the operation or use of an underinsured motor vehicle to the extent 
the vehicle is underinsured, as defined in subsection B of this section. The endorsement or provisions shall 
also provide tor at least $10,000 coverage tor damage or destruction of the property of the insured in any 
one accident but may provide an exclusion of the first $200 of the Joss or damage where the Joss or 
damage is a result of any one accident involving an unidentifiable owner or operator of an uninsured 
motor vehicle. 

B. As used in this section, the term '"bodily injuIJ'" includes death resulting from bodily injury.

"Insured" as used in subsections A, D, G, and H of this section means the named insured and, while 
resident of the same household, the spouse of the named insured, and relatives of either, while in a motor 
vehicle or otherwise, and any person who uses the motor vehicle to which the policy applies, with the 
expressed or implied consent of the named insured, and a guest in the motor vehicle to which the policy 
applies or the personal representative of any of the aoove. 

"'Uninsured motor vehicle" means a motor vehicle for which (i) there is no bodily injury liability 
insurance and property damage liability insurance in the amounts specified by § 46.1-1 (8), (ii) there is 
such insurance but the insurer writing the insurance denies coverage tor any reason whatsoever, including 
failure or refusal of the insured to cooperate With the insurer, (iii) there is a.o bond or deposit of money 
or securities in lieu of such insurance, or (iv) the owner of the motor vehide has not qualified as a

self-insurer under the proVisions of § 46.1-395. A motor vehicle shall be deemed uniasured if its owner or 
operator is unknown. 

A motor vehicle is .. underinsured " when, and to the extent that. the total amount of bodily injury 
and property damage coverage applicable to the operation or use of the motor vehicle, including all bonds 
or deposits of money or securities made pursuant to Article 6 (§ 46.1-467 et seq.) of Chapter 6 of TiUe 
46.1, is Jess than the total amount of uninsured motoriSt coverage afforded any person injured as a result 
of the operation or use of the vehicle. 

Recovery under the endorsement or provisions shall be subject to the conditioDS set forth in this 
section. 

C. There shall be a rebuttable presumption that a motor vehicle is uninsured if the Commissioner of
the Department of Motor Vehicles certifies that. from the records of the Department of Motor Vehicles, it 
appears that : (i) there is no bodily injury liability insurance and property damage liability insurance in 
the amounts specified by § 46.1·1 (8) covering the owner or operator of tbe motor vehicle; or (ii) no bond 
has been given or cash or securities delivered in lieu of the insurance; or (iii) the owner or operator of 
the motor vehicle bas not qualified as a self-insurer in accordance with the provisions of§ 46.1-395. 

D. If the owner or operator of any motor vehide that causes bodily injury or property damage to the 
insured is unknown, and if the damage or injury results from an accident where there has been no contact 
between that motor vehicle and tbe motor vehicle occupied by the insured, or where there has been no 
contact with the person of the insured if the insured was not occupying a motor vehicle, then for the 
insured to recover under the endorsement required by subsection A of this section, the accident shall be 
reported promptly to either (i) the insurer, (ii) the Department of Motor Vehicles on a form prescribed by 
the Department. or (iii) a Jaw-enforcement officer having jurisdiction in the county or city in which the 
accident occurred. II it is not reasonably practicable to make the report promptly, the report shall be 
made as soon as reasonably practicable under the circumstances. 

E. If the owner or operator of any vehicle causing injury or damages is unknown, an action may be
instituted against the unknown defendant as "John Doe" and service of process may be made by delivering 
a copy of the motion for judgment or other pleadings to the clerk of the court in which the acti<>n iS 
brought. Service upon the insurer issuing the policy shall be made as prescribed by law as though the 
insurer were a party defendant. The insurer shall have the right to file pleadings and take other action 
allowable by Jaw in the name of John Doe. 

F If any action is instituted against the owner or operator of an uninsured or underinsured motor 
vehicle by any insured intending to rely on the uninsured or underinsured coverage provision or 
endorsement of this policy under which the insured is making a claim, then the insured shall serve a copy 
of the process upon this insurer in the manner prescribed by Jaw, as though the insurer were a party 
defendant. The provisions of § 8.01-288 shall not be applicable to the service of process required in this 
subsection. The insurer shall then have the right to file pleadings and take other action allowable by law in 
the name of the owner or operator of the uninsured or underinsured motor vehicle or in its own name. 
Nothing in this subsection Shall prevent the owner or operator of the uninsured motor vehicle from 
employing counsel of his own choice and taking any action in his own interest in connection with the 
proceeding. 

G. Any insurer paying a claim under the endorsement or provisions required by subsection A of this
section shall be subrogated to the rights of the insured to whom the claim was paid against the person 
causing the injury, death, or damage and that person's insurer, although it may deny coverage for any 
reason, to the extent that payment was made. The bringing of an action against the unknown owner or 

177 



operator as John Doe or the conclusion of such an action shall not bar the insured, tram bringing an 
action against the owner or operator proceeded agaillSt as John Doe, or agalast the owner's or operator's 
insurer denying coverase tor any reason, JI the identity of the owner or operator who caused the injury or 
damages becomes known. Any recovezy against the oWJJer or operator, or the insurer of the owner or 
operator shall be paid to the insurer ot the injured party to the extent that the itJSUrer paid the named 
insured in the action brought against the owner or operator as John Doe. However, the iasurer shall pay its 
proportionate part of all reasonable costs and expenses incurred in connection with the action, including 
reasonable attorney's tees. Nothing in an endorsement or provisions made under this subsection nor any 
other provision of Jaw shall prevent the joining in an action against John Doe of the owner or operator of 
the motor vehicle causing the injury as a party defendant and the joinder is hereby specifically authorized. 

H. No endorsement or provisiotJS providing the coverage required by subsection A of tbis section shall
require arbitration of any claim arising under the endorsement or provisions, nor may anything be required 
of the insured except the establishment of legal liability, nor shall the insured be restricted or prevented in 
any manner from employing legal counsel or instituting legal proceedings. 

I. The provisiOIJS of subsections A and B of § 38.2·2204 and the provisions of subseetioa A of this
section shall not apply to any policy of insurance to tbe extent that it covers the liability of an employer 
under any workers' compensation Jaw, or to the extent that it coven liability to which the Federal Tort 
Oaims Act applies. No provision or application of this section shall limit the liability of an itJSUrer of motor 
vehicles to aa employee or other ilJSured under this section who is injured by an ullinsured motor vehicle. 

J. Policies of insurance whose primary purpose is to provide coverage in excess of other valid and
collectible msurance or qualified self insurance may include uninsured motorist coverage as provided in 
subsection A ot this section. Insurers suing or providing liability policies that are of an excess· or umbrella 
type or which provide liability coverage incidental to a policy aad not related to a specifically insured 
motor vehicle, shall not be required to otter, provide or make available to those policies uninsured or 
underinsured motor vehicle coverage as defined in subsection A of this section. 

Draltiag Note: Subsections (b) through (j) oJ existing § 38.1-381 bave become a new section dealing 
with uninsured motorist insurance coverage. 

§ 38.2·2207. No policy to exclude coverage to employee. -No policy of insurance shall exclude coverage
to an employee at the insured in any controversy arising between employees even though oae employee 
Shall be awarded compensation as provided in Title 65.1. 

Dratting Note: Subsection (i) of existing § 38.1-381 bas become a separate section as this provision 
is not specifically tied to the other provisions in exiStiag § 38.1-381. 

§ 38.2-2208. Notices of canceUation of or refusal to renew motor vehicle insurance policies.-A. No
written notice of cancellation or refusal to renew that is mailed by u insurer to an insured in accordance 
With the proVisions of a motor vehicle insurance policy shall be etfective unless: 

l. a. It is senl by registered or certified mail, or

b. At tbe time of mailing tbe insurer obtains a written receipt from the United States Postal Service
sbowing tbe name and address of the insured stated in the policy; 

2. Tbe insurer retains a duplicate copy of tb.e notice of cancellation or re/usa1 to renew; and

3. At the time of mailing tbe insurer endorses upon tbe duplicate copy of the notice a certificate
showmg that the duplicate is a copy of the notice that was sent to tbe insured (i) by registered or certified 
mail, or (ii) by regular mail tor which the postal receipt was obta.ined. 

B. II the terms of the policy require the notice of cancellation or relusal to renew to be given to any
lienholder, then the insurer shall also retain a duplicate copy of tbe lie.abolder's notice endorsed in the 
maaner required by this section. If the notices sent to tbe insured and tbe lieaholder are part of the same 
form, the insurer may retain a single duplicate copy upon wbicb is endorsed the appropriate certificate tor 
boUJ tbe insured and the lienholder. The registered, certified or regular mail postal receipt and the 
duplicate copy of the notice shall be retained by the iPsurer tor at least one year tram the date of 
terminaUon. 

- Dratting Note: This section has been amended to require a one year retention period tor these notices.
Also, a notice provision tor lienbolders bas been included tor consistency with proposed § 38.2-2113. 

§ 38.2·2209. Motor vehicle liability medical benefit insurer not to retain right of subrogation to recover
from third party.- No policy or contract of bodily injury or property damage liability insurance that 
contains any representation by an insurer to pay all reasonable medical expenses incurred for bodily injury 
caused by accident to the insured or any relative or other person coming witbin the provisions of the 
policy. shall be issued or delivered by any insurer licensed in this Commonwealth upon any motor vehicle 
then principally garaged or principally used in this Commonwealth, if tbe insurer retainS the right of 
subrogation to recover amounts paid on behalf of an injured person under the provision of the policy from 
any third party. 

§ 38.2-221 o. Warning concerning cancellation to appear on application tor motor vehicle liability
insurance.-Any application for the original issuance of a policy of Jnsurance covering liability arising out of 
the ownership, maintenance, or use of any motor vehicle as defined in § 38.2-2212 shall have the following 
statement printed on or attached to the first page of the application lo� in red boldface type : READ 
YOUR POUCY. THE POUCY OF INSURANCE FOR WHICH THIS APPUCATION IS BEING MADE, IF 
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ISSUED, MAY BE CANCELLED WITHOUT CAUSE AT THE OPTION OF THE INSURER AT ANY TIME IN 
THE FIRST 60 DAYS DURING WHICH IT IS IN EFFECT AND AT ANY TIME THEREAFI'ER FOR 
REASONS STATED IN THE POLICY. 

This section shall not apply to the renewal of any policy of insurance. 

§ 38.2-2211. Motor vehicle liability insurer not to receive credit tor other medical expense insurance.
No policy - or contract of bodily injury or property damage liability insurance that contains any 
representation by an insurer to pay all reasonable medical expenses incurred for bodily injury caused by 
accident to the insured, relative or any other person coming within the provisions of the policy, shall be 
s;ued or delivered by any insurer licensed in this Commonwealth upon any motor vehicle then principalJy 
garaged or principally used in this Commonwealth, if the policy provides for credit against the medical 
e%pense coverage for any other medical expense insurance to which the injured person may be entitled. 
Nothing in this section allows the injured person to collect more than his actual medical expenses as a

result of an accident from any one or any combination of all policies providing motor vehicle medical 
payment coverage applicable to the accident. 

§ 38.2-2212. Grounds and procedure for cancellation of or refusal to renew motor vehicle insurance
policies; review by Commissioner.-A. The following definitions shall apply to this section: 

.. Cancellation" or ••to cancel" means a termination of a policy during the policy period. 

"'Insurer" means any insurance company, association, or exchange licensed to transact motor vehicle 
insurance in this Commonwealth. 

"Policy of motor vehicle insurance'' or 1'policy" means a policy or contract for bodily injury or 
property damage liability insurance issued or delivered in this Commonwealth covering liability arising from 
the 0W1Jership, maintenance. or use of any motor vehicle, insuring as the named insured one individual or 
husband and Wile who are residents of the same household, and under which the insured vehicle 
designated in the policy is either: 

a. A motor vehicle of a private passenger, station wagon, or motorcycle type that is not used
comercially, rented to others, or used as a public or livery conveyance where the terms .. public or livery 
conveyance .. do not include car pools, or 

b. Any other tour-wheel motor vehicle with a load capacity of 1500 pounds or less which is not used in
the occupation, profession. or business. other than farming, of the insured, or as a public or livery 
conveyance, or rented to otlJers. The term "policy of motor vehicle insurance" or "policy" does not include 
(i) any policy sued through the Virginia Automobile Insurance Plan, (ii) any policy insuring more than 
lour motor vehicles, (iii) any policy covering the operation of a garage, sales agency, repair shop, service 
station, or public parking place, (iv) any policy providing insurance oaly on an excess basis, or (v) any 
other contract providing insurance to the named insured even though the contract may incidentally provide 
insurance on motor vehicles. 

"Renewal" or "to renew" means (i) the issuance and delivery by an insurer of a policy superseding at 
tbe end of the policy period a policy previously issued and delivered by the same insurer, providing types 
and limits of coverage at least equal to those contained in the policy being superseded, or (ii) the issuance 
and delivery of a certificate or notice extending the term of a policy beyond its policy period or term with 
types and limits of coverage at least equal to those contained in the policy. Each renewal shall conform 
with the requirements of the manual rules and rating program currently filed by the insurer with the 
Commission. Except as provided in subsection K of this section, any policy with a policy period or term of 
Jess than twelve months or any policy with no fixed expiration date shall tor the purpose of this section be 
considered as if Written tor successive policy periods or terms of six months from the original effective 
date. 

Drafting Note: The definitions have been put in alphabetical order. 

B. This section shall apply only to that portion of a policy of motor vehicle insurance providing the
coverage required by §§ 38.2-2204, 38.2-2205 and 38.2-2206. 

C. No insurer or agent shall refuse to renew a motor vehicle insurance policy solely because of the
age. sex. residence. race. color, creed, national origin, ancestry, marital status. or lawful occupation, 
including the military service, of anyone who is insured. However, nothing in this section shall require any 
insurer to renew a policy for an insured where the insured's occupation has changed sc as to materially 
increase the risk. Nothing in this section prohibits any insurer from setting rates in accordance with 
relevant actuarial data. 

D. No insurer shall cancel a policy except tor one or more of the following reasons:

1. The named insured or any other operator who either resides in the same household or customarily
operates a motor vehicle insured under the policy bas had his driver's license suspended or revoked during 
the policy period or, if the policy is a renewal, during its policy period or the ninety days immediately 
preceding the last anniversary of the effective date. 

2. The named insured fails to pay the premium for the policy or . any installment of the premium,
whether payable to the insurer or its agent either direcUy or indirectly under any premium finance plan or 
extension ol credit. 
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E. No cancellation or refusal to renew by an insurer of a policy of motor vehicle insurance shall be
effective unless the insurer delivers or mails to the named insured at the address shown in the policy a 
written notice of the cancellation or refusal to renew. The notice shall: 

1. Be in a type size authorized under § 38.2-311;

2. State the effective date of the cancellation or refusal to renew. The effective date of cancellation or 
refusal to renew- shall be at least torty·five days after mailing or delivering to the insured the notice of 
cancellation or notice of refusal to renew. However. when the policy is being canceled or not renewed for 
the reason set forth in paragraph 2 of subsection D of this section the effective date may be less than 
forty.five days but at least fifteen days from the date of mailing or delivery; 

3. State the specific reason of the insurer for cancellation or refusal to renew and provide for the 
notification required by §§ 38.2--608. 38.2-609, and subsection B of § 38.2-610. However, those notification 
requirements shall not apply when the policy is beiag canceled or not renewed for the reason set forth in 
paragraph 2 of subsection D of this section: 

4. Inform the insured of his right to request in writing within fifteen days of the receipt of the notice
that the Commissioner review the action of the insurer; 

Dratting Note: The word "Commissioner" has not been changed to ''Commission" in this section 
because the appeal is to be directed to the Commissioner of IIJSurance. 

5. Inform the insured of the possible availability of other insurance which may be obtained through his
agent. through another insurer, or through the Virginia Automobile Insurance Pla.IJ; and 

6. If sent by mail, comply with the provisions of § 38.2·2208.

Nothing in this subsection prohibits any insurer or agent from including in the notice of cancellation or 
refusal to renew. any additional disclosure statements required by state or federal laws, or any additional 
information relating to the availability of other insurance. 

F. Nothing in this section shall apply:

l .  If the insurer or its agent acting on behalf of the insurer bas manifested its willingness to renew by 
issuing or offering to issue a renewal policy, certificate , or other evidence of renewal, or has manifested 
its willingness to renew in writing to the insured. The written manifestation shall .include the name of a 
proposed insurer, the expiration date of the policy, the type of insurance coverage, and information 
regarding the estimated renewal premium. The insurer shall retain a copy of each written manifestation for 
a period of at least one year from the expiration date of any policy that is not renewed. 

2. If the named iJJSUred, or bis duly constituted attorney·in·fact. has notified in writing the insurer or
its agent that he wishes the policy to be canceled or that be does not wish the policy to be renewed, or if 
prior to the date of expiration be fails to accept the oiler of the insurer to renew tbe policy; or 

3. To any motor vehicle insurance policy which has been in effect less than sixty days wben the 
termination notice is mailed or delivered to the insured, unless it is a renewal policy. 

G. There shall be no liability on the part of and no cause of action of any nature shaJl arise against
the Commissioner or his subordinates; any insurer, its authorized representatives, its agents, or its 
employees; or any person furnishing to the insurer information as to reasoDS tor cancellatton or retusaJ to 
renew, for any statement made by any of them in complying with this section or tor providing inlormatioa 
pertaining to the cancellation or refusal to renew. For the purposes of t1Jis section, no insurer sball be 
required to furnish a notice of cancellation or refusal to renew to anyone other than the aamed insured, 
any person designated by tbe named insured, any other person to wbom such notice is required to be 
given by the terms of the policy and the Commissioner. 

H. Within fifteen days of receipt of the notice of cancellation or relusal to renew, any insured or his
attorney shall be entitl�d to request in writing to the Commissioner that he review tb.e action of the insurer 
in cancelling or refusing to renew the policy of the insured. Upon receipt of the request, the CommiSSioner 
shall promptly begin a review to determine whether the insurer's caacenation or relusal to renew complies 
With the requirements of this section and of § 38.2·2208 if the notice was seat by mail. The policy shall 
remain in full force and effect during the peadency of tbe review by the Commissioner except where the 
cancellation or refusal to renew is for the reason set forth in paragraph 2 of subsection D of this section, 
in which case the policy shall terminate as of the effective date stated in the notice. Wbere the 
Commissioner finds from the review that the cancellation or refusal to renew has not complied with the 
requirements of this section or of § 38.2·2208. he shall immediately notify the insurer, the insured and any 
other person to whom such .notice was required to be given by the terms of the policy that tbe cancellation 
or refusal to renew is not effective. Nothing in this section authorizes the Commissioner to substitute his 
judgment as to underwriting tor !hat of the iIJSurer. Where the Commissioner litJds in favor of the insured, 
the Commission in its discretion may award the insured reasonable attorneys' tees. 

I. Each insurer shall maintain tor at least one year, records of cancellation and refusal to renew and
copies of eve,y notice or statement referred to in subsection E of this section that it sends to any of its 
insureds. 

J. The provisions of this section shall not apply to any insurer that limits the issuance of policies of 
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motor vehicje liability insurance to one class or group of persons engaged in any one particular profession. 
traae, occupation, or business. Nothing in this section requires an insurer to renew a pulicy of motor 
vehicle insurance if the insured does not conform to the occupational or membership requirements of an 
insurer who limits its writings to an occupation or membership of an organization. No insurer is required to 
renew a policy ii the insured becomes a nonresident of Virginia. 

Dratting Note: Subsection K of existing 38.1-381.5 is deleted because there will be a severability 
clause that is applicable to the entire insurance code. 

K. Notwithstandiag any other provision of this section, a motor vehicle insurance policy with a policy
period or term of five months or less may expire at its expiration date when the insurer has manifested in 
writing its willinpness to renew the policy for at least thirty days and has mailed the written manifestation 
to the insured at least fifteen days before the expiration date of the policy. The written manifestation shall 
include the name of the proposed insurer, the expiration date of the policy, the type of insurance coverage, 
and tile estimated renewal premium. The insurer shall retain a copy of the written manifestation for at 
least one year from the expiration date of any policy that is not renewed. 

Drafting Note: The two-year records retention period has been changed to one year to accord with 
the revisions in other sections. 

§ 38.2-2213. Discrimination in issuance of motor vehicle insurance.-No insurer or agent shall refuse to 
issue a motor vehicle insurance policy as defined in § 38.2-2212 solely because of any one or more of the 
following factors: the age, sex, residence, race, color, creed, national origin, ancesby, marital status, or 
lawful occupation, including the military service, of the person seeking the coverage. Nothing in this section 
prohibits any insurer from limiting the issuance of motor vehicle insurance policies to those w.ao are 
residents of this Commonwealth nor does this section prohibit any insurer from limiting the issuance of 
motor vehicle insurance policies only to persons engaging in or who have engaged in a particular 
profession or occupation. or who are members of a particular religious sect. Nothing in this section 
prohibits any insurer from setting rates in accordance with relevant actuarial data. 

§ 38.2-2214. Statement defining rate classifications to be provided by insurer to insured.-Any insurer
issuing motor vehicle insurance policies as defined in § 38.2-2212. including those policies assigned to any 
insurer by the Virginia Automobile Insurance Plan, shall provide the named insured with a statement 
defining his rate classifications. This s'tatement shall be provided at the time of issllance or at the time of 
renewal if there has been a change in the named insured's rate classification. The statement shall not be 
considered a part. of the policy and shall not be deemed a warranty or representation by the insurer to the 
insured. 

The Commission shall approve the form of the statement prior to its use. 
Drafting Note: This section has been revised to require that a rate classification statement be 

provided upon renewal only if there is a change in the insured's classification. Tbe intent is to reduce 
the number of required notices. 

§ 38.2-2215. Failure to issue or failure to renew motor vehicle liability insurance on the basis of a
motor vehicle's age prohibited. -No insurer or agent shall refuse to issue or fail to renew a policy of 
motor vehicle liability insurance solely because of the age of the motor vehide to be insured, provided the 
motor vehicle is licensed. 

§ 38.2-2216. Medical benefit offset against liability or uninsured motorist coverage prohibited. - No
policy or contract of bodily injury Jiabililty insurance which co11tains any representation by an insurer to 
pay medical expenses incurred for bodily injuries caused by an accident to the insured or aay relative or 
any other person coming under the provisions of the policy, shall be issued or delivered by any insurer 
licensed in this Commonwealth upon any motor vehicle then principally garaged or principally used in this 
Commonwealth, if the policy contains any provision reducing the amount of damages covered under the 
liability or uninsured motorist coverages of the policy by the amount of payments made by the insurer 
under the medical expense or other medical payments coverage of the policy. 

§ 38.2-2217. Reduction in rates for certain persons fifty-five years of age and older.-A. Any schedule of 
rates. rate classifications or rating plans for motor vehicle insurance as defined in § 38.2-2212 filed with the 
Commission shall provide for an appropriate reduction in premium charges tor those insured pe1S01!5 who 
are fifty-five years of age and older and who qualify as proVided in this subsection. Only those insured 
persons who have successfully completed a motor vehicle accident prevention course approved by the 
Department of Motor Vehicles shall qualify for a three-year period after the completion of the course for 
the reduction in rates. No reduction in premiums shall be allowed for a self-instructed course or for any 
course that does not provide actual classroom instruction for a minimum number of hours as determined 
by the Department of Motor Vehicles. 

B. The Commission and the Department of Motor Vehicles may promulgate rules and regulations which
wiJJ assist them in carrying out the provisions of this section. 

C. All insurers writing motor vehicle insurance in Virginia as defined in § 38.2-2212 shall al�ow an
appropriate reduction in premium charges to all eligible persons subject to the provisions of this section. 

D. Upon successfully completing the approved course. the course's sponsor shall issue to each
participant a certificate approved by the Department of Motor Vehicles which shall be evidence of 
qualification for the reduction in premium charges. 

E. Each participant shall take an approved course every three years in order to continue to be eligible
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for the reduction in premium charges. 

F. Nothing in this section prevents an insurer from offering appropriately reduced rates based solely on
age to an insured person over the age cf iifty-five years.

§ 38.2-2218. Adoption of standard forms for motor vehicle insurance.- The Commission shall prepare a
standard form whenever it believes that any form of policy or any form of rider, endorsement, or other 
supplemental agreement or provision, for use in connection with any contract of motor vehicle insurance to 
be issued or deUvered upon any motor vehicle principally garaged or principally used in this 
Commonwealth, is so extensively used that a standard form is desirable. The Commission shall file a copy 
of the standard form in its office and shall provide by order that. at least thirty days alter the order, the 
form shall become a standard form for use by all insurers unl� objection to the proposed form is tiled 
witb the Commission within twenty days after the entry of the order. The Com.m.i$ion shall mail a copy of 
its order to all insurers licensed to transact the dass of insurance to which the form is applicable. and to 
all rate service and advisory organizations representing those insurers. 

§ 38.2-2219. Hearing on objections to the form.-If any insurer or rate service organir.ation affected by
an order entered pursuant to § 38.2-22i8 files objections to a proposed standard form within tbe time 
prescribed in the Commsion 's order, the Commission shall rescind the order and shall notify all insurers 
and rate service organizations affected by the order that on a day specified in the notice, which shall be at 
least thirty days from the date on which the objections are received, it Will bold a public hearing on the 
adoption of the proposed form, and that at the hearing any person interested may appear and be beard. 
Alter the bearing the Commission may by order confirm or amend the proposed form an.d set a day. at 
least thirty days alter the entry of the order. when the approved form shall become a standard form tor 
use by all insurers. The Commission may by like order refuse to adopt the proposed form. 

§ 38.2-2220. Use of tom; after adoption. - Except as provided in § 38.2-2223, after any standard form is
adopted by the Commission. no insurer shall use any form covering substantially the same provisions 
contained in the standard form unless it is in the precise language of the form filed and adopted by the 
Commission. 

§ 38.2-2221. Amendment of standard form. - The Commission may amend the provisions of any
standard form in the manner provided in this chapter for the adoption of a new standard form. 

§ 38.2·2222. Withdrawal of form.- Whenever the Commission believes th.ere is no further necessity tor
requiring the use of any standard form adopted under the provisions ot this chapter, it may, by order 
entered of record, withdraw the form. and thereafter its use shall not be required. 

§ 38.2-2223. Variations of, or additions to, lorm.-For the word "'company•• appearing in any standard
form. there may be substituted a more accurate descriptive term for the type of iasurer. Additional 
proVisions. other than those in the standard form, or coverages· more favorable than those in the standard 
form, may be used with a standard form by any insurer with the approval of the CommiSsion. However, 
the Commission shall first determine that the more favorable coverage or the additional provisions are not 
in connict or inconsistent with the standard form, the Jaws of this Commonwealth or any rules and 
regulations adopted by the Commission. The approval and determiaation by the commission shall be 
evidenced by an order entered of record. 

§ 38.2-2224. Commission to establi.�h guidelines for filing readable motor vehicle insurance policy forms.
-The Commission may establish guidelines for the filing of simplified and readable motor vebide insurance
policy forms that are 2cceptabl� for issuance. Notwithstanding the provisions of §§ 38.2·2218 through
38.2·2223, an insurer may issue a motor vehicle insurance policy that deviates in Ja.aguage, but not in
substance or coverage, from the standard policy form provided tor in §§ 38.2·2218 through 38.2·2223, if the
deviatiJJg policy form is (i) in no respect less favorable to the insured than the standard form. and (ii)
approved by the Commission prior to issuance.

§ 38.2·2225. Sending copies of orders to companies atfected.-A copy of each order entered by the
Comm"ission in accordance with the provisions of this chapter shall be sent to evezy insurer and rate 
service organimtion affected by the order. 

Drafting Note: Section 38.1·389 is deleted as there is a centralized pelJalty section. 

§ 38.2-2226. Insurer to give notice to claimant of intention to rely on certain defenses a.ad of execution
of nonwail-er of rights agreement.-Whenever any insurer on a policy of liability insurance discovers a

breach of the terms or conditions of the insurance contract by the insured and the insurer intends to rely 
on the breach in defense of liability for any claim within the terms of the policy, the itJSurer shall notify 
the claimant or the claimant's counsel of record of its intention to rely on tbe breach as a defense. 
Notification shall be given within twenty days after discovery by the insurer or any of its agents of the 
breach or of the claim, whichever is later. Whenever a nonwaiver of rights or similar agreement is 
executed b_v the insurer and the insured, notice of the nonwaiver of rights shall be given to the claimant or 
the claimant's counsel of record within ten days after that agreement is executed. Failure to serve the 
notice within ten days will result in a waiver of the defense to the extent of the claim by operation of Jaw.

§ 38.2-2227. Aircraft liability policy not to deny coverage for violation of federal or civil regulations,
etc.; permitted exclusions or conditions.-No insurance policy issued or delivered in this Commonwealth 
covering Joss, expense, or liability arising out of the loss. maintenance, or use of an aircraft shall act to 
exclude or deny coverage because the aircraft is operated in violation of federal or civil regulations or any 
state or local ordinance. This section does not prohibit the use of specific exclusions or conditions in any 
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policy that relates to any of the following: 

J. Certification of an aircraft in a stated category by the Federal Aviation Administration;

2. Certification of a pilot in a stated category by the Federal Aviation Administration;

3. Establishing requirements tor pilot experience; or

4. Restricting the use of the aircraft to the purposes stated in the policy.

§ 38.2·2228. Certain medical malpractice claims to -be reported to Commissioner; duty of Commissioner;
annual report; statistical summary.-All medical malpractice claims settled or adjudicated to final judgment 
against a person. corporation, firm, or entity proViding health care and any such claim closed without 
payment during each calendar year shall be reported annually to the Commissioner by the insurer of the 
health care provider or, if there is no insurer, by th.e health care provider. The reports shall not identify 
the parties. 

The report to the Commissioner shall state tbe following in a format prescribed by him: 

1. Nature of the claim and damages asserted;

2. Principal medical and legal issues;

3. Attorney's fees and expenses incurred in connection with the claim or defense to the extent these
amounts are known; 

4. The amount of the settlement or judgment;

5. The specialty of each health care provider; and

6. Any other pertinent and relevant information which the Commissioner may require as is consistent
with the provisions of this section. 

The report shall include a sta.tistical summary of the information collected in addition to an individual 
report on each claim. Each annual report shall be a matter of public record. 
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CHAPTER 23. 

LEGAL SERVICES INSURANCE. 

§ 38. l ·2300. Conditions; permitted contracts; approval-A. Legal services insurance may be ottered in 
this Commonwealth subject to the following conditions: 

l. Premium rates shall be made in accordance with Chapter 19 of this title.

2. No policy ol legal services insurance may be delivered or issued tor denvery in 'this Commonwealth
unless it contains a provision that the insurer sball issue to the person in whose name the policy is issued, 
tor delivery to each insured, a certificate summsriZlag the essential features ol the insurance coverage BDd 
to whom benefits under tbe policy are payable. II dependents are included In the coverage. only one 
certificate need be issued tor each family unit 

B. An insurer authorized to transact legal services insurance in this Commonwealth may, in connection
with the implementation and operation of any legal services insurance progrBIIJ. contract with any person 
that ollers and manages a group legal services iasurance plan, including a state, city, county, or circuit bar 
association; or any person permitted to practice law in this Commonwealth. 

C. The Commission shall not approve any legal services insurance contract ii, alter providing notice
and opportunity to be beard, the Commission finds that tbe contract violates any law of this 
Commonwealth. 
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CHAPTER 24. 

FIDELITY AND SURETY INSURANCE. 

Article 1. 

General Provisions. 

§ 38.2-2400. Class of insurance to which chapter applies.- This chapter applies to fidelity and surety
insurance as defined in §§ 38.2-120 and 38.2-121. 

Drafting Note: 1. The first portion of the sentence was deleted because all of the provisions of this 
chapter apply to fidelity and surety insurance. There are no express exclusions. 

2. Reference to proposed § 38.2-121 has been added to accord with the changes made in Article 2 of
Chapter 1. 

§ 38.2-2401. Fidelity and surety insurer defined.-The term ''fidelity and surety insurer" means any
company licensed to transact fidelity or surety insurance in this Commonwealth, and includes any company 
elsewhere designated or referred to in this Code as a guaranty. indemnity, fidelity, surety or security 
company. 

§ 38.2-2402. Fidelity a.aci surety insurer not to transact iasurance without appropriate Jicense.-No
fidelity and surety insurer shall transact the business of fidelity insurance or surety insurance without first 
obtaining a license from the Commission to transact that class of insurance. 

Dratting Note: Fidelity and surety companies are licensed separately tor fidelity and surety insurance. 
Tb.is new section is intended - to clarify the existing limitation on authority tor those fidelity and surety
companies that may be licensed for only one of these dasses of insurance.

§ 38.2·2403. Limitation of liability on risks.-In applying the limitation specified in § 38.2-208 to fidelity
and surety risks, tbe net amount of exposure on any single risk shall be coDSidered to be within the 
prescribed limit if the fidelity and surety insurer is protected aga.inst losses in excess of the limit by: 

1. Reinsurance with a fidelity and surety insurer that enables the obligee or beneficiary to maintain an
action on the contract against the insurer joinUy with the reiasurer, 

2. Tbe cosuretysbip of any other fidelity and surety insurer;

3. A deposit of property witb it in pledge, or conveyance of property to it in trust for its protection;

4. A conveyance or mortgage of property tor its protection; or

5. A deposit or other disposition of a portion of any property held in trust so that no future sale,
mortgage, pledge or otber disposition CBD be made of that portion of the property except with the consent 
of the fidelity and surety insurer or by decree or order of a competent court whenever the obligation is 
entered into on bebalf or on account of a person balding property in a fiducia.ry capacity. 

Dra.ltiag Note: It is not necessary to specify "licensed" as fidelity and surety companies are defined to 
be licensed in this Commonwealth in proposed § 38.2-2401. 

§ 38.2-2404. Limit when penalty of bond exceeds actual exposure to risk.-Wben the penalty of a
suretysJJip obligation exceeds (i) the amount of a judgment described on the obligation as appealed from 
and secured by the obligation. (ii) the amount of the subject matter in controversy, or (iii) the amount of 
the estate held in trust by the person acting in a fiduciary capacity, the bond may be executed by any 
fidelity and surety insurer if the actual amount of the judgment or the subject matter in controversy or 
estate not subject to supervision or control of tb.e surety is not in excess of the limitation spet:ified in § 
38.2-208. When the penalty of a suretyship obligation executed for the performance of a contract exceeds 
the contract price, the contract price shall be taken as the basis for estimating the limit of risk specified in 
§ 38.2-208.

§ 38.2-2405. When insurer - accepted as surety.-Ally fidelity and surety insurer shall be accepted as 
surety upon any bond required by the laws of this Commonwealth or by any court, judge, public offi<:er, 
board. or organization upon presentation of evidence satisfactory to the court, judge, or other officer 
authorized to approve the bond that the insurer is licensed to tra.nsa.ct surety insurance. 

Drafting Note: The qualification that a fidelity and surety company be licensed has been deleted 
because '"licensed"' is included in the definition of fidelity and surety compaIJies. 

§ 38.2-2406. Requirements deemed met by insurer.-Wbenever a bond, undertaking, recognizanc�,
guara.nty, or similar obligation is required, permitted, authorized or allowed by any law of this 
Commonwealth, or whenever the performance of any act, duty or obligation, or the refraining from any 
act. is required, permitted, authorized or allowed to be secured or guaraateed by any Jaw ot �IS 
Commonwealth, the bond or similar obligation, or tbe security or guaranty, may be executed by any ndel1ty 
aad surety insurer licensed to execute such instruments. The execution by any fidelity and surety insurer of 
a bond, undertaking, recogniz.ance, guaranty or similar obligation by its officer, attorney in fact, or other 
authorized representative shall be accepted as fully complying with. eve.ry law or other requirement, now or 
hereafter in force, requiring that tbe bond, undertaking, recognizance, guaranty or similar obligation be 
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given or accepted or that it be executed by one or more sureties, or that the surety or sureties be 
residents, householders or freeholders, or possess any other qualifications. 

§ 38.2·2407. Sureties with respect to guaranteed arrest bond certificates of automobile clubs and
associations.-A. Any domestic or foreign fidelity and surety insurer licensed to transact surety business in 
this Commonwealth may become surety in any year for any guaranteed arrest bond certificates issued in 
that year by an automobjJe club or association by filing with the Commission an undertaking to become 
surety. 

B. The undertaking shall be in a form prescribed by the Commission and Shall state the following:

1. The name and address o! the automobile club or automobile association issuing the guaranteed
arrest bond ce.rtificates for which the fidelity and surety insurer undertakes to be surety. 

2. The unqualified obligation of the fidelity and surety insurer to pay the line or forfeiture of any

person who, alter posting a guaranteed arrest bond certitica.te tor which the fidelity and surety insurer has 
undertaken to be surety, fails to make the appearance guaranteed by the arrest bond certificate. 

C. The term •• guaranteed arrest bond certificate .. as used in this chapter means any printed card or
other certificate (i) issued by an automobile club or association to any of its membe� (ii) signed by the 
member and (iii) containing a printed statement that the automobile club or association and a fidelity and 
surety insurer guarantee the appearance of the person whose signature appears on tb.e card or certificate 
aad that they will pay any line or forfeiture imposed on that person in the event that the person fails to 
appear in court at the time of trial. 

§ 38.2-2408. Guaranteed arrest bond certificate to be accepted ill lieu of cash bail in event of Violation
of motor vehicle Jaws.-Any guaranteed arrest bond certificate tor which a fidelity and surety insUrer has 
become surety as provided in § 38.2-2407 shall be accepted as a bail bond in lieu of cash bail when posted 
by the person whose signature appears on it. Tbe guaranteed arrest bond certificate shall be accepted as a
guarantee of the person's appearance in any court, ineluding general district courts, in this Commonwealth 
at the court appointed time. The bond may be posted tor BDY person arrested for violation of aay motor 
vehicle law of tbis Commonwealth. or ordiDance of any municipality in this Commonwealth committed prior 
to tbe date of expiration shown on the guaranteed arrest bond certi/ica.te. However, the bOnd may aot be 
posted for the offense of driving while intoxicated or for any felony. Any guaranteed arrest boIJd certificate 
posted as a bail bond ia any court in this CommoIJwealtb shall be subject to the forfeiture and enforcement 
provisioas tor bail bonds posted in criminal cases as set forth in Chapter 9 (§ 19.2-119 et seq.) of Title 
19.2. Any guaranteed arrest bond certificate posted as a bail bond in any general district court in this 
Commonwealth shall be subject to the forfeiture and enforcement provisioas of this chapter or ordinance of 
the particular municipality pertaining to bail bonds posted. 

Dratting Note: The $200 limitation has been deleted as the same limitation was deletet). from § 
38.1-644.1 by 1982 legislation . 

.. Municipal courts" have been replaced with "general district courts,'' as municipal courts no longer 
exist. General district courts now have the responsibilities that mWlicipal courts had. 

§ 38.2·2409. Agreement tor joint control of money and asRts.-Any person required to uecute a bond,
undertaking r,r other obligation may agree with his surety to deposit any or an assets tor wbicb he and his 
surety may be IJeld responsible. The deposit shall be Witb a baIJk, savings balllc. safe deposit company, or 
trust company authorized by law to do business as such, or With any other depository approved by the 
court or a judge of the court. it the deposit is otherwise proper. Assets sbaJJ be deposited tor safekeeping 
aad held in a manner that prevents the withdrawal of th e  whole or any part of the deposit with.out the 
written consent of the surety, or without an order of a court or a judge, made on any notice to the surety 
which the court or judge directs. The agreement shall not in any ma.oner release or change the liability of 
the principal or sureties as established by the terms of the bond. 

§ 38.2-241(). Expense of securiag bond to be allowed in settlements; ezceptioas.-Any court, judge or
other officer whose duty it is to approve the account of any person required to execute a bond with. surety 
shall. whenever a fidelity and surety insurer bas become surety on the bond, allow a sum tor the expense 
of obtaining the surety in tbe settlement of the account. The sum allowed shall accord with the applicable 
rate tiling in effect tor the insurer under the provisioas of th.is title. The allowance shall not be made to 
any state, county or municipal officer. 

§ 38.2-2411. Furnishing court clerks with information as to JiceDSed insurers.- In April of each year the 
Commission shall furnish the derk of the Supreme Court of Virginia and the clerk of eve.iy circuit court in 
this Commonwealth a list of the names of all fidelity and surety iDSUrers in t1Jis Commonwealth, together 
with a statement of the assets and liabilities of each of the insurers. Each clerk shall file the list in his 
office. 

§ 38.2-2412. Notice to clerks of revocation of an insurer's license.-Wbenever tb.e Commission revokes
the license of any fidelity and surety iasurert it shall immediately give notice of the revocation to the derk 
of the Supreme Court of Virginia and each circuit court in this Commonwea.Jtb. 

§ 38.2-2413. Release of insurers from liability; rights and remedies.-Aay fidelity and surety insurer shall
be released from its liability on the same terms and conditions as are prescribed by law for the release of 
individuals. Any fidelity and surety insurer shall have all the rights, remedies and relief to which an 
individual guarantor. indemnitor, or surety is entitled. 

186 



§ 38.2-2414. Insurer estopped to deny power to assume Jiability.-Any fidelity and surety insurer that
executes any bond as surety under the provisiolJS of this chapter shall be estopped, in any proceedings to 
enforce the liability it bas assumed, to deay i'ts power to execute the bond or assume the liability. 

§ 38.2-2415. Where civil proceedings may be iIJStituted.-Any suit or other civil proceeding may be
instituted against any fidelity and surety insurer (i) at tbe place where it became surety or assumed any 
duty or obligation that may be the subject of suit or other civil proceeding; or (ii) at the place where the 
principal obligor tor whom it has become surety may be sued. When the Commonwealth is a party, 
plaintiff or defendant, the suit or proceeding shall be in the Circuit Court of the Ci'ty of Richmond. 

Dratting Note: The phrase ••as principal or otherwise" is being deleted as this confuses the obligation of 
the principal with that of the surety. 

Dratting Note: This section is deleted as there is a comprehensive penalty section. 

Article 2. 

Power of Attorney to Execute Bonds. 

§ 38.2-2416. Power of attorney to be recorded.-Each power of attorney from a fidelity and surety
insurer to an agent making the agent an attorney in tact to execute any bond or other obligation in the 
name and on behalf of the insurer as surety. shall, unless the power of attorney is special and limited to 
one transaction or to definitely stated transactions. be duly acknowledged for recordation and recorded in 
the deed book in the clerk's office of each county or corporation in which the powers delegated by it are 
to be exercised. 

§ 38.2-2417. Continuance of power; revocation.-Tbe power of an attorney in fact to bind the fidelity and
surety insurer as surety within the authority conferred by a power of attorney shall, unless the power of 
attorney is otherwise limited, continue for the agency until tbe expiration of the power of attorney or until 
the power is revoked by the insurer's sealed written instrument duly acknowledged for recordation and 
admitted to record in the county or corporation in which the power of attorney is recorded. 

§ 38.2-2418. Recordation of instrument of revocation.-Any instrument of revocation shall be recorded in 
the deed book in the office of the clerk in which the power of attorney was recorded, upon the 
acknowledgment prescribed by Jaw tor the acknowledgment of deeds tor recordation. The admission to 
record the instrument of revocation shall constitute notice to all concerned of the revocation of the power 
preViousJy conferred. 

§ 38.2-2419. Marginal notation of revocation; indexing.-Wben the power of attorney bas been revoked,
the derk in whose office the power of attorney is recorded shall note its revocation on the margin of the 
page of the deed book where the power of attorney is recorded, together With a reference to the book and 
page where the instrument of revocation is recorded. The clerk shall index the instrument of revocation 
both in the name of the fidelity and surety insurer and of its attomey in fact. 

§ 38.2-2420. Bonds executed under power of attomey binding on insurer.-Any bond or obligation
executed in the name and on behalf of the insurer as surety under the authority of the power of attorney 
shall have the same force, effect and validity, and shall be as binding upon the insurer in the name and 
on behalf of which it is executed as ii it were properly executed by the insurer itself through i'ts officers 
under its common seal. For the purpose of this section, the seal of the insurer or the seal of the attorney 
in fact shall not be required to be affixed to the bond or obligation. 
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Title 38.2 

CHAPTER 25. 

Mutual Assessment lmar81lee Fire Property and Casualty Insurers. 

The following major changes have been made in proposed Chapter 25 (existing Chapter 
15): 

1. The entire chapter has been reorganized and rewritten for_ clarity.

2. Chapter 25 insurers are required to have minimum surplus levels. (§ 38.2-2503)

3. A formal process is made available for Chapter 25 insurers to become subject to
Chapter 10. (§ 38.2-2507.)

4. Section 38.2-2517 requ ires that policy forms be filed with the Commission.

5. Single risks limits are imposed on a comparable basis with other companies.
(§ 38.2-2527.)

6. Chapter 25 insurers are required to establish W1earned premium reserves for the
first time. (§ 38.2-2529.)

7. Grandfather clauses which previously exempted more than one-half of the
Chapter 25 insurers from formal regulation have been deleted.

8. The requirement that all coverages written by insurers subject to Chapter 25 be
associated with fire coverage is outdated and has been deleted.

9. Certain additional lines available to property and casualty insurers licensed
pursuant to Chapter l O may now be underwritten by Chapter 25 insurers.

10. Agents must be licensed according to new § 38.2-2525, which requires agents to
be fully licensed in accordance with Chapter 18, Insurance Agents. Section 38.2-
2525 also provides that agents who sell the classes of insurance listed in
subsections A and B of § 38.2-2503 do not have to take a written examination.
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CHAPTER 25. 

MUTUAL ASSESSMENT PROPERTY AND CASUALTY 

INSURERS. 

Article 1. 

General Provisions. 

§ 38.2-2500. Scope of chapter. - This chapter applies to mutual assessment property and casualty
insurers as defined in this chapter, and to insurance written by those insurers. 

§ 38.2-2501. Definitions.-As used in this chapter:

•'Mutual as5e$D'Jc!nt insurance" means property and casualty insurance written by an insurer which has 
a right to assess its members tor contributions and which is licensed pursuant to this chapter. 

Dratting Note: Classes of insurance have been moved to § 38.2-2503. 

"Mutual assessment property and casualty insurer " means a company without capital stock that writes 
only mutual �ment insurance insuring property located in or protecting against l0$e5 of members who 
are residents of this Commonwealth. 

§ 38.2-2502. Mutual �ent insurance autborized.-Mu'tual �ent property and casualty insurers
licensed pursuant to this chapter may write mutual assessment insurance. 

Drafting Note: Surplus restrictions tor writing all lines of insurance bave been moved to § 
38.2-2503. 

Drafting Note: This provision bas been moved to § 38.2-2504. 

§ 38.2-2503. 08$e8 of insurance that may be written by mutual assessment property and casualty
insurers; minimum surplus to policyholders required.-A. Any mutual assessment property and casualty 
insurer With surplus to policybolders of at least $25,000 may write tbe following classes: 

l. Fire insurance as defined in § 38.2-110;

2. Miscellaneous property damage insurance as defined in § 38.2-111; and

3. Animal iJJSurance as defined in § 38.2-116.

B. Any mutual assessment property and casualty insurer with surplus to policyholders of at least
Sl 00.000 may write the following classes of insurance, in addition to those classeS enumerated in subsection 
A of this section: 

l. Water damage insurance as defined in § 38.2-112;

2. Bu�ary and theft insurance as defined in § 38.2-113;

3. Glass insurance as deliaed in § 38.2-114;

4. Boiler and machinery insurance as defined in § 38.2-115;

5. Personal injury liability insurance as defined in § 38.2-117;

6. Property damage liability insurance as defined in § 38.2-118;

7. Marine insurance as defined in § 38.2-126;

8. Home protection insurance as defined in § 38.2-129;

9. Homeowners insurance as defined in § 38.2-130;

10. Farmowners insurance as defined in § 38.2-131;

11. Commercial multi-peril insurance as defined in § 38.2-132; and

12. Contingent and consequential losses insurance as defined in § 38.2-133. The liability coverages
specified in this subsection may be written only by insurers having a surplus to policyholders of at least 
$300,000 unless the coverages are fully reiDSured. 

c. Any mutual assessment property and casualty insurer with surplus to policyholders of at least
SB00,000 may write the folloWing classes of insurance, in addition to those classes enumerated in 
subsections A and B of this section: 
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l. Workers' compensation and employers' liability insurance as defined in § 38.2-119;

2 . .Fidelity insurance. as defined in § 38.2-120; 

3. Surety insurance as defined in § 38.2·121;

4. Credit insurance as defined in § 38.2�122;

5. Motor vehicle insurance as defined in § 38.2-124;

6. Aircraft insurance as defined in § 38.2-125;

7. Legal services insurance as defined i:J § 38.2-127; and

8. Mortgage guaranty insurance as defined in § 38.2-128.
Drafting Note: This section is a revision of existing § 38.1-659. Surplus requirements are established

on a class basis with the traditional classes being subject to the lowest surplus requirements. For the 
newer and more complex classes, surplus requiremen'ts are higher. The companies have traditionally 
been allowed to write all classes available to a property and casualty company and therefore the list 
of classes available has been expanded accordingly. The requirement for a basic tire policy to be 
issued prior to other coverages has been deleted. 

§ 38.2·2504. Property beyond authorized territory. - A mutual assessment property and casualty insurer
sba.11 not insure real property outside the limits ol the territory for which it is authorized to write 
insurance as specified .in its charter or bylaws. However. members may be provided liability or other 
insurance on risks other than real property insurable under this chapter. wherever located. When members 
own real property ,:ear the border of the territory which extends ill a contigUous manner beyond the 
territory. all of the property may be imured if otherwise insurable under this chapter. whether the 
property is within or without the territory. 

Dratting Note: This is a revision of existing § 38.1-661. The change allows aa insurer to provide 
insurance coverage on members who are residents of their territory. Previously. coverage was provided 
only to those that owned real property in the territory. 

§ 38.2-2505. Risks limited to those specified in this chapter; personal liability tor loss.-No mutual
a.<.SeSS11Jent property aad casualty insurer shall insure against any losses except as specified in this chapter. 
Any otlicer or agent who knowingly or willfully violates or who causes the insurer to violate this provision 
shall be lined in accordance with § 38.2·218. 

Drafting Note: Proposed § 38.2·218 is existing § 38.1-40. This is a revision of existing § 38.J.li87. 

§ 38.2-2506. What laws applicable.- Except as otherwise provided in this chapter. and except when the
�ontext otherwise requires, all the provisions of this tit!e relating to insurers generally, and those relating to 
insurers writing the same class of iilSurance tbat mutual assessment property and casualty insurers are 
authorized to Write under this chapter, are applicable to these insurers. 

The provisions of §§ 38.2·1032 and 38.2·1035 shall not apply to mutual assessment property and casualty 
insurers. 

Drafting Note: Tbe final paragraph of tbis section, taken from existing § 38.1-91, is more 
appropriately located in this chapter. 

Proposed §§ 38.2-1032 and 38.2·1035 are existing §§ 38.1·90 and 38.1·93. respectively. 

§ 38.2-2507. Conversion of mutual assessment property and casualty insurers.-A. Any mutual assessment
property and casualty insure;- desiring to remove itself from the provisiom of this chapter and desiring to 
become an insurer under the provisions of Chapter 1 O of this title may do so by meeting the requirements 
of Chapter l 0. The mutual assessment property and casualty insurer sball submit an applica.tioa to the 
Commission showing that each requirement of Chapter 1 o has been met II the applicant does not meet the 
requirements of Chapter 10, the applicant may submit a plan that indudes a schedule for meeting the 
requirements of Chapter 10. The schedule shall provide for compliance with those requirements within ten 
years of tbe approval of the application. For good cause shown. the Commi5sion may grant, atter informal 
hearing. an additional period in order to achieve compliance with the requirements ol Chapter 10. 

B. If tbe Commission approves the application, the insurer shall have all the rights, privileges and
responsibilities of an insurer licensed under the pro Visions of Chapter 1 O of 'this tiUe. 

C. Upon failure of the applicant to comply with the terms of the approved schedule, the Commission
may require tbe applicant to adhere to the proVisions of this chapter. 

Drafting Note: This section is added to aid any Chapter 25 iDSUrer desiring to transfer its liceose 
to the provisions of proposed Chapter l 0. (Organiz.a.tion. Admission and Licensing of Insurers.) 

Drafting Note: This section, along with other grandfather provisions. is being deleted to gain 
standardization of regulation . 

. Drafting Note: This section is redundant in light of proposed § 38.2·2511. 
Dratting Note: There are no county mutuals to which this section applies. 

Article 2. 
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OrganiZation and Licensing of Insurers. 

§ 38.2-2508. Incorporation of insurers.-Mutual assessment property and casualty insurers formed after
July 1, 1986. shall be incorporated under the provisions of Artide 3 ( § 13.1-818 et seq.) of Chapter 10 of 
Title 13.l, as modified by the provisions of this title. Except as otherwise provided in this title, mutual 
�ent property and casualty insurers shall be subject to all the general restrictions and have all the 
general powers imposed and conferred upon those corporations by Jaw. Mutual assessment property and 
casualty insurers formed prior to July 1, 1986, may continue to operate as organized. 

§ 38.2-2509. Directors; terms; annual meetings; voting; executive committee.-As provided in the 
certificate or articles of incorporation and the bylaws, the management of any mutual assessment property 
and casualty insurer shall be vested in a board of at least five directors, each of whom shall be a member 
of the insurer. Each director shall hold office for one year or for a longer term if specified in the bylaws, 
and thereafter until his successor is elected and bas qualified. Vacancies in the board may be filled for the 
unexpired term by the remaining directors. The annual meeting of the members of the insurer shall be 
held as provided by the certificate or articles of incorporation or the bylaws. A quorum shall consist of (i) 
ten members or (ii) the number of members specified by either the certificate or artides of inco1J)oration 
or the bylaws, whichever number is larger In all meetings of members, each member of tbe insurer shall 
be entiUed to one vote, or a number of votes based upon insurance in force, the number of policies held 
or the amount of premiums paid, as proVided by the bylaws of the iDSurer. Votes by proxy may be 
received in accordance with the certificate or articles of incorporation or the bylaws. Tbe date of the 
annual meeting shall be stated in the policy, or notice of the date and location of the annual meeting shall 
be provided annually. Notwithstallding the provisions of the charter of any insurer, upon a resolution 
.adopted by , the boa.rd of directors and approved by a majority of its members present in person or by 
proxy, UJe directors may be divided into classes and a portion only elected each year. Pursuant to the 
proVisions of § 13.1-869, the directors may appoint an executive committee to exercise the powers and 
perfonn the duties set out in that section. 

Dratting Note: 1. The first deleted statement that directors may be divided into classes with a 
portion being elected each year is not needed as it is redundant. 

2. The introduction of the weighting of members' votes codifies existing pra.ctice.
3. A choice is provided for giVing notice of annual meetings. Notification of the meeting must be 

provided either in the policy or by annual notice. 

§ 38.2-251 o. Otticers.-Unless the certificate or artides of incorporation provides otherwise, the directors
shall elect from their number a president. The directors shall also elect a secretary, treasurer, and any 
additional officers they consider necessa.ry, who may or may not be members. The offices of secretary and 
treasurer may be held by one person. Unless otherwise provided in the certificate or articles of 
incorporation. the term of those officers shall be not less than one year nor more than three years or until 
their successors are elected or selected and qualified. 

Drafting Note: 1. To parallel the corporations tiUe, the requirement for vice president to be elected 
bas been deleted. 

2. The statement .. until their successors are elected ... " is changed to a conditional clause that will
allow for the three-year period to be extended. 

§ 38.2-2511. How license obtained.- The applicant insurer shall file with and have approved by the
Commission its application for the license required by § 38.2-1024 prior to transacting the business of 
insurance in this Commonwealth. The Commission shall not grant a license to any insurer until it is 
satisfied that the insurer has complied with the requiremen'ts of § 38.2-1024 and has filed with the 
Commission a statement verified by its president and secretary or two of its directors, setting forth: 

1. That the corpora.tion holds bona fide applications for insurance of the classes proposed to be issued
from l 00 or more persons who own property insurable by the insurer uader the provisions of this chapter 
and who desire to become members of the iasurer; 

2. The names of the proposed members and the amount of insurance subscribed for by each; 

3. A statement that the insurer has received from each proposed member the initial fees and
assessmen'ts required for the insurance requested; 

4. The names and addresses of the officers and directors of the insurer;

5. The location of the insurer's principal office in this Commonwealth;

6. The classes of insura.nce proposed to be written; and 

7. The territory within which the insurer proposes to transact insurance.
Drafting Note: Companies will be required to file forms as specified in proposed § 38.2·2517.

Article 3. 

Members. 

§ 38.2·2512. Who may become members.- Any person having a risk insurable under this chapter who
resides in the territory in which the insurer operates or who owns property located in the territory may 
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become a member of a mutual assessment property and casualty insurer and shall be entiUed to all the 
rights and privileges pertaining to membership. Any officer, trustee, board member or legal representative 
of a corporation, board, estate or association may be recognized as acting for or on its behalf for the 
purpose of the membership, but shall not be personally liable under the contract of insurance by reason of 
acting in such representative capacity. 

Drafting Note: The requirement that a basic fire iasurance policy be issued prior to the writing of 
other classes tor a member bas been deleted and therefore property ownership as a prerequisite to 
membership will no longer be required. 

§ 38.2-2513. Withdrawal and exclusion of membe.rs.-A. Any member of a mutual assessment property
and casual!}' insurer may withdraw as a member at any time by giving at least thirty days' written notice 
to the insurer and paying bis share of all losses against the insurer that have occurred prior to the 
member's withdrawal and which have not been fully reserved or for which surplus is inadequate. Upon this 
withdrawal the member shall be paid by the insurer any unearned premium, unearned fee or unearned 
assessment paid in advance. 

B. Any member who neglects or refuses to pay an �essment or premium when due may be excluded
from membership tor that or any other reason satisfactory to a majority of the directors or the executive 
committee, or as the bylaws prescribe. The member shall remain liable tor the payment of any 
assessments made for losses that have occurred prior to bis exclusion, and also tor tb.e amounts provided 
for in § 38.2-2522, if action is instituted within twelve months after the time the assessments become due. 

Dratting Note: The exclusion from establishing unearned premium reserves bas been deleted, as 
proposed § 38.2-2529 requires that unearned premium reserves be maintained. An insured need not 
return bis policy as written notice was required tor withdrawal. The relevant portions of existing §§ 
38.1-670 and 38.1-669.l have been shifted to this section. 

Drafting Note: Tbe relevant portions of this section have been shifted to proposed § 38.2-2513. 

§ 38.2-2514. Procedure upon exclusion of member.-If any member is excluded from the insurer as
prcVided in this article, the insurer shall note upon its records tbe exclusion of tbe member, the 
cancellation of his insurance policies, and the date of the exclusion. The insurer shall notify the member 
by mail of tbe exclusion and cancellation, and alter at least live days have elapsed from the mailing of the 
notice, the policy shall no longer be effective and all further liabili'ty of the insurer under the policy shall 
cease. Proper notification shall be deemed to have been effected ii the notice is deposited With the United 
States Postal Service and mailed to the member at bis address as shown o.n the records of the illsurer. If 
the bylaws or the policy provide that a member's policy shall be void without any notice ii the member 
neglects or refuses to pay any �ent, that provision shall be valid and the notice required in this 
section need not be given. Upon the cancellation of the insurance or upon the policy becoming void, the 
member shall be eatiUed to receive from the insurer a repayment of an equitable portion of any premium, 
tee or assessment wb.icb was paid in advance. 

§ 38.2·2515. Insurers to maintain membership of 100 or more: license suspended or revoked if 
membership not maintained; rehabilitation or liquidation.-Every mutual assessment property and casualty 
insurer shall maintain a membership of at least I 00 persons at aH times. Whenever the number of 
members falls below l 00, the insurer shall notify the Commission immediately of that fact Upon receipt of 
that aotice, or upon information from any source that the mem1'ersb.ip of the iasurer is less than 100, tbe 
Commission may revoke the insurer's licellse, or may issue an order requiring the insurer to illcrease its 
membership to at least I 00 within a designated period not exceeding aiaety days. 

If at the expiration of the designated period the membership bas not been increased to at least 100, 
the Commission shall revoke the insurer's JiceDSe. Upon the revocation of its license as authorized in this 
section, delinquency proceedings against the insurer may be instituted and conducted as provided in 
CJJapter 15 of this tiUe. 

Drafting Note: The grandfather provision is outdated and unnecessary. 

Article 4. 

Insurance Transactions. 

§ 38.2-2516. Issuance of policies; bylaws as part of contract-The directors of every mutual assessment
property and casualty insurer shall issue insurance policies requiring the insurer to pay all losses or 
damages caused by the risk insured against during the time the policy is in force. Payment shall not 
exceed the amount insured. There shall be attached to or included in each of those policies the portion of 
the bylawb that constitute a part of the policy contract Bylaws or their amendments that are not a part of 
the policy contract shall not affect the policy contract unless they are included as a suitable endorsement 
mailed or delivered to the policyholder. 

Drafting Note: This section is replaced with proposed § 38.2-2527. 

§ 38.2-2517. Policy forms to be filed.-Every mutual assessment property and casualty insurer shall file
with the Commissjon a copy of all policy forms and standard endorsements which tbe insurer intends to 
use in the transaction of its business. Mutual assessment property and casualty insurers shall be exempt 
from the filing requirements of Chapter 3 of 'this ti'tle except tor those classes of insurance enumerated in 
subsection C of § 38.2-2503, where full compliance With Chapter 3 shall be required. 

Drafting Note: Previously companies were required to file forms with their application for license 
tor classes of insurance they planned to offer. This new section requires forms to be filed and for 
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those more sophisticated classes listed in subsection C of § 38.2-2503 to meet the requirements of 
Chapter 3 ( existing Chapter 8, Article I). 

Dra.lting Note: This section has been moved to proposed § 38.2-2528. 

§ 38.2-2518. Assessment contract.- Each person insured by a mutual assessment property and casualty
insurer shall be issued a contract prescribed by the insurer, that shall be uniform among members of the 
respective classes of insurance written by the insurer. Each member shall agree to pay his pro rata share 
of all losses or damages sustained, expenses of operation of the insurer, and the maintenance of an 
adequate surplus to policyholders as determined by the board of directors. Periodic assessments may be 
collected as advance premiums or post assessments or by both methods. The amount o.f assessments shall 
be established by the directors of the insurer. 

§ 38.2-2519. Classification of risks; rates.-Any insurer writing mutual assessment property and casualty
insurance may classify the property or risk insured in accordance with the risk or hazard to which the 
property is subject, and fix the ra.te of assessment or premium for that insurance ln accordance with the 
classification. 

Drafting Note: Reference to workers' compensstion bas been deleted since this class is covered by 
proposed Chapter 20. 

§ 38.2·2520. Right to limit assessment liability.-Any mutual assessment property and casualty insurer
having a surplus to policyholders equal to at least three times the average annual losses and expenses of 
the iasurer during tbe last five-year period or a surplus to policyholders of at least $800, 000 may limit the 
assessment liability of rnembers. The liability of members for assessment may be limited during any one 
year to an amount not less than one additional current annual assessment. 

Dratting Note: The surplus requirement of $300,000 for an iasurer to limit assessments has been 
raised to $800,000. This requirement strengthens the financial integrity of these companies. 

§ 38.2-2521. Notice of assessment; how given.-After an assessment is made, the insurer shall give evezy
member subject to the assessment written notice stating the amount of the members assessment and the 
date wben payment is due. Except where the provisions of the bylaws or the policy provide otherwise, the 
time of payment Shall be at least thirty days and no more than sixty days from the service of the notice. 
That notice may be served personally or by mail. If mailed. tbe notice shall be deposited with the United 
States Postal Service and addressed to the member at his residence or place of business as shown on the 
company records. 

§ 38.2-2522. Action to recover assessments; penalty.-Within twelve months after an assessment becomes
due, a mutual assessment property and casualty insurer may institute suit agaillst any member to recover 
any assessment that the member tails to pay. The insurer shall be entitled to recover (i) the amount shown 
to be due. (ii) lawful interest, and (iii) fifty percent of the principal amount as liquidated damages for 
neglect or relusa.l to pay within the time required. 

Dratting Note: This section is covered by proposed § 38.2·2518. 

§ 38.2·2523. Notice of loss and adjustment. -Each policyholder after susta.ining loss or damage from any
cause specified in the policy shall notify the mutual assessment property and casualty insurer within the 
time prescribed in the policy. The insurer shall prompay proceed to ascertain aad adjust the loss or 
damage in the manner provided by the policy, Jaw aad bylaws of the company. 

Dratting Note: This section is covered by proposed § 38.2·2518. 

§ 38.2·2524. Proceeding when loss or damage exceeds cash on hand.-If at any time any Joss or damage
to property insured by a mutual assessment property and casualty insurer exceeds the insurer's cash 
available to pay the loss or damage, the insurer may borrow moaey in an amount sufficient to pay the loss 
or damage. This shall be approved by the board of directors or the executive committee. The board of 
directors or tbe executive committee may levy an assessment sufficient to repay tbe loan or to pay the loss 
or damage, or any portion that is in excess of the cash on hand. 

Dratting Note: The provisions of this section have been incorpora.ted into proposed § 38.2·1034. 

§ 38.2·2525. Agents licenses required.-Agents representing a mutual assessment property and ca..<:ualty
insurer shall be licensed by the Commission and appointed by the insurer in accordance with Chapter 18 of 
this title. However. agents whose licenses are limited to those classes of insurance referred to in 
subsections A and B of § 38.2-2503 shall not be required to take a written examination from tbe 
Commission in accordance with § 38.2-1814. 

Dratting Note: Agents will be required to become fully licensed if they elect to sell the more 
sophisticated insurance products. However, no change in licensing is required if they remain in the 
traditional less complicated classes of insurance. 

Drafting Note: Surplus requirements have been introduced in proposed § 38.2-2526. The mutual 
assessment . property and casualty insurance companies will be subject to the investment laws as this 
chapter is not self-contained. 

Article 5. 

Financial Provisions. 

§ 38.2-2526. Surplus to policyholders.-A. Surplus to policyholders in addition to the required surplus
specified in subsections A and B of § 38.2-2503 may be accumulated in amounts as determined by the 
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board of directors. The surplus may be used for the payment of ltJSSeS and operating expenses of the 
insurer. 

B. Income earned on any surplus to policyholders may be used to pay losses, operating expenses. or
added to surplus. 

C The provisions of this section shall become effective July 1, 1986. 

D. Any mutual ·assessment property and casualty insurer already licer,..sed on July 1, 1986, shall comply
with the minimum surplus requirements of§ 38.2·2503 by July 1, 1991. Any mutual assessment property :lnd 
casualty insurer that does not meet the surplus requirements of this section as of July l, 1986, and is not 
writing any of the classes authorized in subsections B and C of § 38.2·2503 on July l, 1986, shall not write 
any of those classes until the specified surplus requirement is met. 

Dratting Note: This new section sets forth s:irplus requirements. Insurers will be given until July l, 
1991, to meet these requirements. Ar.y insurer not currentty meeting the surplus requirements of a

particular class cannot underwrite that class until the surplus requirement bas been met 
Dratting Note: This provision is covered by proposed § 38.2·2518. 
Dratting Note: This provision has been moved to proposed § 38.2·2520. 

§ 38.2·2527. Limitation on single risk to be assumed. -A. No single risk shall be a$Umed by a mutual
assessment property and casualty insurer in an amount exceeding ten percent of its surplus to 
policyholders. Any risk or portion of any risk which bas been reinsured in accordance with § 38.2-2528 
shall be deducted in determining the limitation of risk prescribed by this sectioD.. For the purposes of this 
section the amount of surplus to policyholders shall be determined on the basis of the last financial 
statement of the insurer, or the last report of examination filed With the Commission. whichever is more 
recent, at the time the risk is assumed. Mutual assessment property and casual'ty insurers licensed on or 
before July 1, 1986, shall conform to this limitation by July 1, 1991. 

B. Until July l, 1991, the following single risk limits after deducting for reinsurance will apply:

1. No insurer having le$ than hvo million dollars insurance in force shall iIJSUre any one risk for
more than Sl 0,000; 

2. No insurer having more than two million dollars but less than five million dollars insurance in force
shall insure any one risk tor more than 112,000; 

3. No insurer having more than five million dollars but less than ten mimon dollars insurance in force
shall insure any one risk for more than $20,000; 

4. No insurer having more than ten million dollars insurance in force shall insure any one risk for a
sum in excess of fifteen cents for each $100 insuT8/lce it has in force; aad 

5. An insurer may insure any one risk in larger sums than prescribed. in this section if (i) the excess
over such prescribed maximum is reinsured as authorized in this chapter or (ii) the excess may be 
increased by the extent of twenty-five percent of the surplus of the insurer as of the time the insurance is 
Written. 

Drafting Note: The single risk limit is similar to that of a Cha.pter 1 O company. Tbe phase-in 
provision is the current single risk limit Jaw. 

Drafting Note: This provision bas been moved to proposed § 38.2-2521. 

§ 38.2-2528. Reinsurance.-Any mutual assessment property and casualty insurer may reinsure the whole
or any part of its risks With any solvent insurer licensed in this Common wealth or licensed or approved in 
any other state a.ad meeting standards of solvency at least equal to those required in this Commonwealth if 
the reinsurance is ceded without contingent liability on the part of the reinsured insurer. Any mutual 
assessment property and casualty insurer having a surplus in excess of $800,000 may accept or assume 
reinsurance from any licensed property and casualty insurer. Any of those companies may accept or 
assume reinsurance on risks located within or without the territory in which it is authorized to transact 
insurance. 

Nothing in this section shall be construed to prohibit the participation of a mutual assessment property 
and casualty insurer in a pool or other plan among similar companies approved by the Commission for the 
purpose of spreading losses or providing reinsurance or catastrophe coverage for participants. The 
acceptaJJce of reinsurance by any insurer outside the territory in which it is authorized to transact the 
business of insurance shall not be construed to enlarge its territory so as to affect any tax exemption to 
wbicb it may be entitled. 

Dratting Note: This is a revision of existing § 38.1-675. The added language regarding standards of 
solvency is from subsection B of proposed § 38.2-1316. Reinsurance treaties Will no longer be filed with 
the Commission. County mutuals may accept reinsurance if their surplus exceeds SB00,000. 

Drafting Note: This provision has been moved to proposed § 38.2-2522. 

§ 38.2-2529. Unearned premium reserves required. - A. Advance assessments received by mutual
assessment property and casualty insurers shall be considered premiums and, except as provided in 
subsection B of this section. shall be subject to the requirement of an unearned premium reserve computed 
in accordance with § 38.2-1312. The reserves may be reduced tor applicable reinsurance in accordance with 
the provisions of subsection B of§ 38.2·1316. 
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B. The amount each insurer shall maintain in reserves for unearned premium reserves shall be as
follows: 

1. For calendar year 1987, at least ten percent of the unearned premium reserve as calculated in
subsection A of this section; and 

2. For each subsequent year. at least an additional ten percent as calculated in subsection A tor that
subsequent year in order that the lull amount of unearned premium reserves shall be established by 
December 31. 1996. 

Drafting Note: This is a new provision that will require a county mutual to cany unearned 
premium reserves. A ten-year phase-in period is provided. 

Draftiag Note: This section has been deleted as county mutuals will be subject to filing annual 
statements required by proposed § 38.2-1300. 

Dratting Note: This section has been moved to proposed § 38.2-2505. 
Drafting Note: Tbe deletion of existing § 38.1-687.1 eliminates the problem the Commission 

curreJJUy has in determining the .. types .. of certain insurance companies. 
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1. 

2. 

3. 

Title 38.2 

CHAPTER 26. 

Home Protection Companies. 

The licensing fee is increased to $500 (proposed § 38.2-2603). 

The requirement in existing § 38.1-934 (proposed § 38.2-2604) that home 
protection companies use a distinctive name has been deleted as there is no 
other general provision like this in the insurance title. 

Existing § 38.1-948 has been deleted as it has been rendered Wlneeessary by a 
change in the· Property and Casualty. Guaranty Association chapter (proposed 
§ 38.2-1603).. 
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CHAPTER 26. 

HOME PROTECTION CQMPANIES. 
Drafting Note: Short titles are being deleted throughout the entire title. 

§ 38.2-2600. Definitions.-As used in this chapter:

"Fronting company" means a licensed insurer or licensed home protection company which generally 
transfers to one or more unlicensed insurers or unlicensed home protection companies by reinsurance or 
otherwise all or s!1bstantially all of the risk of loss under all of the home protection contracts written by it 
in this Commonwealth. 

Drafting Note: The definition of "fronting company" is being transferred from § 38.1-944. No

substantive changes have been made. 

"Home protection company" means any person who performs, or arranges to perform, services 
pursuant to a home protection insurance contract. 

Drafting Note: To improve clarity. the word "company" alone will not be used to refer to a home 
protection company. 

"Home protection insurance contract" or "contract" means any insurance contract or agreement 
whereby a person undertakes for a specified period of time and tor a predetermined fee to furnish. 
arrange tor or indemnify for service, repair, or replacement of any and all of the structural components, 
parts. appliances, or systems of any covered residential dwelling necessitated by wear and tear, 
deterioration, inherent defect. or by the failure of an inspection to detect the likelihood of failure. 

The contract shall provide for a system to effect repair or replacement if the contract undertakes to 
provide far repair or replacement services. The contract shall not include protection against consequential 
damage from the failure of any structural component, part, appliance or system. 

Drafting Note: The intent of this change is to clarify that a home protection company may contract 
to provide indemnity services only. 

"Structural component" means the roof, foundation, basement, walls, ceilings, or Doors of a home. 

§ 38.2-2601. Exemptions.-This chapter shall not apply to:

1. Performance guarantees given by either (i) the builder of a home or (ii) the manufacturer. seller,
or lessor of the property that is tbe subject of the contract if no identifiable charge is made for the 
guarantee. 

2. Any service contract, guarantee, or warranty intending to guarantee or warrant the repairs or
service of a home appliance, component. part. or system that is issued by a person who has sold, serviced, 
repaired, or provided replacement of the appliance, component, part, or system at tbe time of or prior to 
issuance of the service contract. guarantee or wa.1TaJJty if such person does not engage in the business of a 
home protection company. 

Drafting Note: This is the replacement for § 38.1-933 D. 

§ 38.2-2602. Limited applicability to certain insurers.-A property and casualty insurer may be licensed
to transact home protection insurance as defined in § 38.2-129. An insurer licensed in this Commonwealth 
to transact the class of insurance defined by § 38.2-111 on July l, 1986, may also transact home protection 
insurance without additional authority. No other provision of this chapter, except § 38.2-2606 and §§ 
38.2-2608 through 38.2-2614, shall be applicable to the insurers, their businesses, or their home protection 
contracts. 

Dratting Note: This section replaces subsection B of § 38.1-933 and subsection C of § 38.1-945. 
Proposed § 38.2-129 is a new section in the proposed Chapter 1 definitions that defines home protection 
insurance. Proposed § 38.2-111 is existing § 38.1-7 dealing with miscellaneous property insurance. 

§ 38.2-2603 . License required; application; tee.- Except as provided in § 38.2-2602, no home protection
company shall issue or offer to issue home protection contracts in this Commonwealth until a home 
protection company license has been granted by the Commission. Application for a license shall be made in 
writing, in the form prescribed by the Commission, and shall be accompanied by a nonrefundable 
application fee of $500. 

Drafting Note: The change in the license tee places home protection companies on equal footing 
with other companies licensed by the Bureau of Insurance. 

Dratting Note: This subsection is replaced with proposed § 38.2-2602. 
Drafting Note: This subsection has been deleted as it is now obsolete. 
Drafting Note: Subsection D is replaced with proposed § 38.2-2601. 
Drafting Note: Subsection E is deleted as it seems unnecessary. It appears that we have adequate 

authority without this section. 

§ 38.2-2604. Qualification for license; net worth; deposit of securities with State Treasurer.-A No license
shall be issued to any home protection company unless the applicant: 

1. Is a Virginia corporation formed under the provisions of Article 3 ( § 13.1-618 et seq.) of Chapter 9
of Title 13.1, or Article 3 ( § 13.1-818 et seq.) of Chapter 10 of Title 13.I; or 

197 



2. ls a foreign corporation subject to regulation and licensing under the laws of its domiciliary
jurisdiction which are substantially similar to those provided in this chapter, and has obtained a certificate 
of authority to transact business in this Commonwealth: 

3. Furnishes the Commission with evidence satisfactory to it that the management of the home
protection company is competent and trustworthy, and can be reasonably expected to successfully manage 
the company's affairs in compliance with law; 

4. Establishes to the satisfaction of the Commission that it (i) maintains employees or has contractual
arrangements sufficient to provide the services or indemnity undertaken by it, and {ii) agrees to accept 
requests tor beating, electrical and plumbing services contracted tor twenty-tour hours per day, seven days 
per week; 

Drafting Note: This paragraph was deleted since there is no other general provision like it 
throughout the rest of the tiUe. 

5. Makes the deposit of bonds or other securities required by this section;

6. Is otherwise in compliance with this chapter;

7. Has filed the required application and paid the required fee;

8. Has paid all tees. taxes. and charges required by law;

9. Has the minimum net worth prescribed by this section:

10. Has tiled any financial statement and any reports, certi.licates, or other documents as the
Commission deems necessary to secure a lull and accurate knowledge of its affairs and f.ina.aeial condition; 
and 

11. Keeps adequate, correct and complete books and records of accounts and maintains proper
accounting controls. 

B. The Commission shall not issue a license to or renew the license of a home protection company
unless it is satisfied that the limmcial condition, the method of operation. and the manner of doing business 
enable the bome protection company to meet its obligations to all contract holders and that the home 
protection company has otherwise complied with all the requirements of law. 

C. A home protection company shall maintain a net worth in an amount not less than twenty percent
of the premiums charged on its contra�t.s currently in force; however. the minimum required net wortb 
shall be not less than $100,000, and the maximum required net worth sbal1 be that amount required of 
insurers under the provisions of Artide 5 ( § 38.2-1024 et seq.) of Chapter 10 of this title. 

D. No license sball be granted to any home protection company until it presents to the Commission a
certificate of tbe State Treasurer that bonds or other securities bave been deposited with him to be held in 
accordance With the proVisions of and upon the terms and conditions and in tbe amount as provided in 
Article 7 ( § 38.2-1045 et seq.) of Chapter 10 of this title. 

§ 38.2·2605. Expiration and renewal of license.-Every home protection company licensed under this
chapter shall obtain a renewal of its license annually from the Commission. Every license issued under this 
chapter shall expire at midnight on June 30 immediately following the date of issuance. No renewal license 
shall be issued unless the home protection company bas paid all taxes, tees, assessments and other charges 
imposed upon it, an:1 has complied with all the other requirements of law. The Commission shall not fail 
or refuse to renew the license of any home protection company without giviag the home protection 
company ten days' notice of the failure or refusa.l to renew and providing it an opportunity to be heard 
and to introduce evidence in its bebalt Any such hearing may be informal, a.ad the required notice may 
be waived by the Commission and the home protection company. 

§ 38.2-2606. Reserves required.-A home protection company licetJSed in this Commonwealth shall
maintain reserves in an amount sufficient to provide for its liability to furnish appropriate indemnity, 
repairs. 21Jd replacement services under its issued and outstanding contracts. The reserve account shall be 
calculated according to sound actuarial principles, but shall equal at a minimum fifty percent of the 
premiums received from all contracts in force in this Commonwealth, net of applicable reinsurance and 
any amounts paid on account of liabilities incurred under tbe contracts. To receive credit for reinsurance 
on home protection cuntracts, the reinsurance contract or policy shall be issued by a solvent insurer 
licensed in this Commonwealth or any other state having standards of solvency at least equal to those 
required in this Commonwealth. 

Drafting Note: District of Columbia is deleted because tbe definition of "state" will include District 
of Columbia. 

§ 38.2-2607. Annual statements.- On or before March 1 of each year, each home protection company
shall file with the Commission its annual statement pursuant to the provisions of § 38.2-1300, in the form 
prescribed by the Commission. The annual statement may be based on accouatiag principles common to the 
home protection ':Jusiness, provided that they enable the Commission to ascertain whether the reserves 
required by § 38.2-2606 have been established. However. the Commission may prescribe a uniform 
accounting system to be used by home protection companies. The Commission may also require the 
uniform reporting of statistical information under a plan prescribed or approved by the Commission. 
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Dratting Note: Annual statements are generally considered public documents. It is not necessary to 
state that they are public documents. 

§ 38.2-2608. Home protection contracts; filing; form and contents; application or agreement to purchase;
regulation of rates and cha,ges.-A. No home protection contract shall be issued or used in this 
Commonwealth unless it has been filed witb and approved by the Commission. 

Dratting Note: No substantjve change is intended here. This change is intended to clarity the 
current Bureau policy. 

B. No home protection contract shall be issued in this Commonwealth unless it:

l. Is written in simple and readable words with common meanings and is understandable Without
special insurance knowledge or training; 

2. Specifically sets forth:

a. The services to be performed by the home protection company and the terms and conditions of the
performance: 

b. Any service fee or deductible amount applicable per claim or per occurrence;

c. Each of the systems. appliances, and structural componen'ts covered by the contract;

d. All exclusions and limitations respecting the extent of coverage;

e. The period during which the contract will remain in effect and the cancellation proVision;

t All limitations regarding the performance of services.. including any restrictions as to the time 
periods when services will be performed; 

3. Provides for the initiation of covered services contracted tor upon telephonic request without first
requiring the filing of written claim forms or written applications; and 

4. Provides for the initiation of covered services contracted for by or under the direction of the home 
protection company within seventy-two hours of the request tor the service by the contract holder, and 
provides tor the completion of the services as soon as reasonably possible. For malfunctions of furnace or 
heating systems during the winter months, the contract must provide for the initiation of services 
immediately. 

C. Every application for or agreement to purchase a home protection contract shall include a statement
that the purchase of the contract is not mandatory and may be waived, and Shall include a statement of 
the premium. 

D. 1. Chapter 20 of this tiUe shall apply to the rates charged by home protection companies until such
time as the Commission determines, after proper notice and hearing, that sufficient competition exists in 
the home protection industry to justify its regulation under Chapter 19 of this tiUe. Upon this determination, 
Chapter 19 of this tiUe shall apply to the rates charged by home protection companies. 

2. No home protection company shall make or issue a contract except in accordance with the tilings
that are in effect tor that company. No home protection company or any of its representatives shall charge 
or receive any tee, compensation or consideration for the contract that is not included in the rate in effect 
for that company. 

3. The rates charged shall be based on sound actuarial principles and shall not be excessive,
inadequate, or unfairly d.iscriminato.ry as defined in § 38.2-1904. 

§ 38.2-2609. Qualifications of agents.- No person shall recommend, solicit, negotiate, or sell home
protection contracts in this Commonwealth unless (i) he has a valid license to transact property and 
casualty insurance in this Commonwealth, (ii) he has a valid license to sell real estate in this 
Commonwealth, issued pursuant to Chapter 18 (§ 54-730 et seq.) of Title 54, or (iii) he is the builder of the 
home or one of bis authorized agents. 

§ 38.2-2610. Cancellation of home protection contracts.-A. No home protection contract shall be
cancel/able by the home protection company during the initial term tor which it is issued; except tor: 

1. i·,ionpayment of premium;

2. Fraud or misrepresentation of tacts material to the issuance of the contract; or

3. Contracts providing coverage prior to the time the residential property is purchased. provjded that
purchase of the property does not occur. 

B. Nothing in this section establishes the right of a contract holder to renew any contract.

§ 38.2-2611. Unfair discrimination.- No person shall make or permit any unfair discrimination between
individuals in the rates or fees charged tor any contract, in the performance of services or payments tor 
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services, or in any other terms or conditions of tile contract. 

§ _38_.2-2612. Unfair trade practices.- In addition to the provwons of Chapter 5 of tbis tiUe, the
CommJSS1on may order any home protection company or its representatives to cease and desist from 
engaging in the following unfair trade practices: 

1. The making of any false or misleading statements, either oral or written, in connection with the 
sale, offer to sell! or advertisement of a home protection contract; 

2. The omission of any material statement in connection witb the sale, offer to sell, or advertisement
of a contract that under the circumstances should have been made in order to make the statements that 
were made not misleading; 

3. The making ot any statement that the purchase of a home protection con.tract is mandatory;

4. The making of any false or misleading statements, either oral or written. about the benefits or 
services available under the contract; 

5. The failure to perform the services promised under the contract in a timely, competent, or
workmanlike manner; or 

6. Any statement or practice which has the effect of creating or mainta.illiag a fraud.

§ 38.2-26J3. Application of insurance laws.-Except as otherwise specifically provided in tb.is chapter or
where tbe context requires otherwise, all of the provisioIJS of this tiUe that apply to property and casualty 
insurers shall apply in eve.ry respect to home protection companies licensed under this chapter. In addition, 
Article J ( § 58.1-2500 et seq.) and Article 2 ( § 58.1·2520 et seq.) of Chapter 25 of Title 58.1 shall apply to 
the operation of a home protection company. 

Dratting Note: There are a number of provisions in the insurance title not specifically exduded in 
tbis chapter that should not be applied to home protection companies. 

§ 38.2·2614. Fronting not permitted.- No licensed insurer or licensed home protection company shall
act as a lronting company for any unlicensed insurer or unlicensed home protection company. 

Drafting Note: The definition of frontiag company has been moved to proposed § 38.2·2600. 

§ 38.2·2615. Otber insurance transactions prohibited .-A. A home protection company that engages in
any business other than the business of a home protection company is not eJjgible for the issuance or 
renewal of a license in this Commonwealth. 

B. Nothing in this chapter shall be deemed to authorize any home protection company to transact any
business other than that of a home protection compaay or to transact any o'ther business of insurance, 
unless the company is. authorized by a license i$ued by the Commmion. 

Dratting Note: This subsection is replaced with the new § 38.2-2602. 
Dratting Note: This section is being deleted in favor of a uniform injunction section in Chapter 1. 
Drafting Note: This section is being deleted in light of the decision to use a single penalty section 

for the entire title. 
Dratting Note: A proposed change in the definition of member insurer in tile Property and

casualty Guaranty Association chapter has rendered 'this section unnecessary. 
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Title 38.2 

CHAPTER 2'l. 

Basic Property Instrance Inspection and Placement 

Plan and Joint Underwriting Association. 

Existing §§38.1-748 and 38.1-748.1 are replaced by proposed §§38 .. 2-2702 through 
38.2-2706. The replacement sections do not specify the form of organization as the 
current sections do. However, the plan of operation is subject to the Commission's 
appro�� under the proposed replacement seetions. 

201 



CHAPTER 27. 

BASIC PROPERTY INSURANCE RESIDUAL MARKET FACILITY 

AND JOINT UNDERWRITING ASSOCIATION. 

§ 38.2-2700. Purposes of chapter.-The purposes of this chapter are:

1. To assure stability in the property insurance market of thiS Commonwealttl;

2. To assure the availability of basic property insurance tor qualified property ; 

3. To encourage maximum use of the voluntaiy insurance mar.tet proVided by licensed insurers in
obtaining basic property insurance; and 

4. To provide for the equitable distribution among licensed insurers of the responsibility for insuring
qualified property tor which basic property insurance cannot be obtained through tile voluntary insurance 
market. 

DraftiIJg Note: The word .. voJuntaJY" has been substituted in this section as we believe it to be the 
generally accepted term for the available or normal insurance market. 

The word ••ticensed" is used in place of "authorized" to avoid possible confusion with surplus lines 
carriers. 

§ 38.2·2101. Detinitioas.-As used in this chapter:

.. Basic property insurance" means insurance against direct loss to any property caused by perils 
defined and limited in the standard fire policy prescribed in §§ 38.2-2101 through 38.2-2112, and in the 
extended coverage endorsement approved by the Commission pursuant to § 38.2-2117; 

••Jnspection service " means any organization designated or approved by the Co.mmi.m'on to determine
the insurability and conditions of the properties tor which basic property insurance is sought; 

.. Net direct premiums written" means gross direct premiums written in this Commonwealth on all 
policies of basic property insurance and the basic property insurance component of multi-peril policies less 
(i) all return premiums on those policies, (ii) dividends paid or credited to policyholders, and (iii) the 
unused or unabsorbed portions of premium deposits . 

.. Qualified property" means all real property and all tangible personal property at a fixed location in 
this Commonwealth, whether or not the property is subject to exposure from an external hamrd located on 
property that is neither owned nor controlled by the prospective insured. and whether or not tbe property 
iS subject to exposure from riot hazard, wbere .the property: 

l. Is not used for manufacturing purposes;

2. Complies with applicable state Jaws and regulations and local buildmg codes and ordinances;

3. Is not commonly owned or controlled, or combinable for rating puzposes, with property insured for
similar coverages elsewhere; and 

4. Has characteristics of ownership, condition or occupancy that do not Violate any public policy .

.. Resjdual market facility" means any organimtion approved by the Commmion to equitably distribu_te 
the responsibiJity to provide basic property insurance on qualified property among insure.rs licensed to wnte 
basic insurance or other insurance containing a basic property insurance component. 

Drafting Note: The new definition of "net direct premiums written" is iD.tended to correspond With 
similar changes already made regarding the medical malpractice joint underwriting a§Ociation. 

The definition of "residual market facility" iS nee� due to the deletion of §§ 38.1-748 and
38.1·148.J and the addition of §§ 38.2-2702, 38.2-2703 and 38.2-2704. Please see the dratting note to § 
38.1·148.1 tor a more complete explanation. 

Drafting Note: §§ 38.1-748 and 38.1-748.l have been consolidated iato a siagle section. Existing § 
38.1-748 establishes an indust,y placement facility for the fire insurance residual market Existing § 
38.1-748.J allows the authorized insurers to establish a direct insurance association. Under the proposed 
consolidated § 38.2-2702. a residuaJ market entity will be mandated, but its plan of operation and form
of organiZation will be left open. The plan of operation will be subject to Commission approval. The 
rules. rates, policy forms and endorsements used by the residual market facility shall be subject to the 
Commission's approval under proposed § 38.2-2103. Proposed §§ 38.2-2704, 38.2-2705 and 38.2-2706 
address some of the other topics previously addressed in §§ 38.1-748 and 38.1-748.1. In addition. new 
language has been added to the proposed § 38.2-2702 which specifies the powers of the residual market 
facility. 

§ 38.2-2702. Establishment of residual market tacility.-A. A residual market facility shall be established
and maintained by all insurers licensed to write basic property insurance or oUJer insurance containing a 
basic property insurance component. The plan of operation of the residual market facility shall be subject 
to approval by the Commission. 
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B. The residual market facility shall be governed by a board of fifteen directors. Four directors shall
be appojnted by the Commissioner, two of whom shall be property and casualty insurance agents and two 
of whom shall be from the general public. 

C. The residual market facility shall have the power to:

1. Employ or retain persons necessary to perform the duties of the residual market facilfty; 

2. Acquire, hold, and dispose of real and personal property, or any interest in real and personal
property; 

3. Borrow funds necessary to effect the purposes of this chapter in accord with the plan of operation;

4. Negotiate and become a party to those contract.s necessa.ry to cany out the purposes of this chapter;

5. Indemnify any director or member of its governing body, officer, employee, or agent in the manner
permitted by and subject to the limitations contained in Article 9 (§ 13.1-875 et seq.) of Chapter 10 of Title 
13.1; and provide any other or further indemnity to any such person that may be authorized by the plan of 
operation except an indemnity against his gross negligence or willful misconduct, and purchase and 
maintain insurance in the manner permitted by § 13.1-882; and 

6. Perform any other acts necessary or proper to carry out the purposes of this chapter.

D. The residual market facility shall not be deemed to be an insurer within the provisions of §
38.2-100. 

§ 38.2-2703. Rules, rates, policy forms and endorsements subject to the approval of Commission.-Tb.e
rules, rates. policy forms, and endorsements of the residual market facility shall be subject to the 
Commission's approval prior to use.

§ 38.2-2704. Inspection of property.-Any person having an insurable interest in real property and
tangible personal property at a fixed location in this Commonwealth is entitled, upon request, to an 
inspection of the property by representatives of the residual market facility to determine whether the 
property is within the definition of qualified property. A copy of the inspection report shall be made
available upon request to the applicant, bis agent, or the insurer. 

§ 38.2-2705. Operation of inspection service.-A. The residual market facility may employ other
organa.ations to perform inspection services to determine whether property is within the definition of 
qualified property. 

B. Tb.e plan of operation regarding tbe inspection service, the experience and qualifications of the
organization proposed to conduct the inspection service, the manner and scope of the inspection, and the 
form of the inspection report shall be set forth by the residual market facility in a written report made to 

· the Commission and shall be subject to approval by the Commission.

§ 38.2-2706. Service of process.-Service of any notice, proof of loss, legal process or other
communication relating to the policy or any notice or order of the Commission shall be made upon the 
residual market facility by service upon the residual market facility's manager, or any duly appointed 
�istant manager. 

§ 38.2-2707. When Commission may order implementation of §§ 38.2-2708 and 38.2-2709.- If the
Commi.s.gon finds, alter a reasonable period of time, that the residual market facility established by § 
38.2-2702 is not creating a market that meets the purposes of this chapter, the Commission may order the 
implementation of §§ 38.2·2708 and 38.2-2709. 

§ 38.2-2708. Creation and plan of operation of joint underwriting association.-A. Alter providing notice
and opportunity to be heard and upon promulgation of an order by the Commission pursuant to § 38.2-2707, 
a joint underwriting association shall be created consisting of all insurers licensed to write basic property 
insurance or other insurance that contains a basic property insurance component in this Commonwealth, but 
excluding insurers exempted from rate regulation by subsection C of § 38.2-1902. Each insurer that is 
required to be a member of the joint underwriting association shall remain a member as a condition of its 
license to write basic property insurance and orher insurance that contains a basic property insurance 
component in this Commonwealth. 

B. The joint underwriting association shall, pursuant to this Chapter and the plan of operatio11, have the
power lo (i) cause its members to issue policies of basic property insurance on qualified property to 
applicants; (ii) assume reinsurance on qualified property from members; and (iii) cede reinsurance. 

C.l. Within ninety days following the effective date of the order of the Commission. the joint 
underwiting association shall submit to the Commission for its review a proposed plan of operation 
consistent with this chapter. The plan of operation shall provide tor economical, fajr and nondiscriminatory 
administration and tor the prompt and efficient provision of basic property insurance to promote orderly 
community development. The plan of operation shall include, but not be limited to, (i) preliminary 
�ment of all members tor initial expenses necessary to commence operations. (ii) establishment of 
necessary lacllities, (iii) management of the joint underwriting association, (iv) assessment of members to 
defray losses and expenses, (v) commission arrangements, (vi) reasonable underwriting standards and limits 

203 



(!f liability, (vii) acceptance and cession of reinsurance, and (viii) procedures for determining amounts of 
insurance to be provided. 

2. The plan of operation shall be subject to approval by the Commission after consultation with
a�fected individuals and organizations, and shall take effect ten days after its approval. It the Commission 
d�pproves all or any part of the proposed plan of opera.tion, the joint underwriting association shall within 
thirty_ �ays submit for review an appropriately revised plan of operation. If the joint underwriting 
association fails to submit a revised plan. or if the revised plan is unacceptable, the Commission shall 
promulgate whatever plan of operation it deems necessary to carry out the purposes of this chapter. 

3. The joint underwriting association may, on its own initiative or at the request of the Commission,
amend the plan of operation. Any amendment to the plan of operation shall be subject to the Commission's 
approvaJ. 

§ 38.2-2709. Ceding basic property insurance to association; participation of members; governing body.
A. Any member of the joint underwriting association may cede to the association basic property insurance 
written on qualified property. to the extent and on the terms and conditions set forth in the plan of 
operation. 

B. All members of the joint underwriting association shall participate in its writings, expenses, profits
and losses, or in any categories thereof that may be separately established by the joint underwriting 
association, in the proportion that the net direct premiums written by each member during the preceding 
calen_d�r year bear to the aggregate net direct premiums written in this Commonwealth by all members of 
the 101nt underwriting association during the preceding calendar year, but excluding (i) premiums on 
property used tor manufacturing purposes, and (ii) that portion of premiums attributable to tb.e operation of 
the joint underwriting association. 

C. The joint underwriting association shall be governed by a board of fifteen directors. Four directors
shall be appointed by the Commissioner, two of whom shall be property and casualty inSurance agents and 
two of whom shall be from the general public. The remaining eleven directors shall be elected annually by 
a cumulative vote of the joint underwriting association's members, whose votes shall be weighted in 
accordance with each member's premiums written during the preceding calendar year. The first board 
shall be elected at a meeting of the membe,:s or their authorized representatives, which sh.all be held 
within thirty days after approval of the plan of operation as provided in § 38.2·2108. 

Dratting Note: The specification regarding the appointment of directo,:s is taken from the bylaws of 
the VPIA. 

§ 38.2-2110. Supervision and regulation by Commission.- The residual market facility, any inspection
service. and any joint underwriting association shall at all times be subject to the supervision and 
regulation of the Commission. The Commission, or any person designated by it, shall have the power : 

1. To visit and examine the operations of the residual market facility. any inspection service, a.ad any
joint underwriting association: 

2. To examine directors, officers, agents, employees, or any other person having knowledge of those
operations; and 

3. To summon and quality witnesses under oath. Pursuant to these powe,:s, the Commission shall have
free access to all books, records, files, papers and documents that relate to tb.ose operations. 

§ 38.2-2711. Immunity from liability; reports, etc., not public documents.-A. Tbere shall be no liability
on the part of, and no cause of action shall arise against any insurer, any inspection service, the residual 
market facility, the joint underwriting association, or their directors, governing committee members, 
officers, agents or employees, or the Comm.i$ion or its authorized representatives, tor any action taken by 
them in good faith in the performance of tb.eir powers and duties under this chapter, nor for any 
inspectioDS undertaken or statements made by them (i) in any reports and communications coaceming the 
property insured or to · be insured. (ii) at the time of the hearings conducted in connection with the 
property insured or to be insured, or (iii) in the findings required by this chapter. 

B. The reports and communications of an inspection bureau service, the residual market facility, and
the joint underwriting association shall not be public documents. 

§ 38.2-2112. Appeal from decision of inspection service, residual market facili'ty or joint underwriting
association.- Any person aggrieved by any action or decision of an inspection service, the residual market 
facility, or the joint underwriting association may appeal to tbe Commission within thirty days from the 
action or the decision. The Commission shall provide the aggrieved person and the inspection service, the 
residual market facility, or the joint underwriting association an opportunity to be heard on not less than 
ten days' written notice. The Commission shall then issue an order (i) approving the action or decision, (ii) 
disapproving the action or decision, or (iii) directing the inspection service, the residual market facility or 
the joint underwriting association to reinspect the property. or place the application or cause it to be 
placed pursuant to its plan of operation. whichever is appropriate. 

§ 38.2-2713. Obligations not to be impaired in event of repeal of chapter.-If the General Assembly
repeals this chapter, (i) the obligations incurred by the residual market facility and the joint underwriting 
association and policies is.sued by either organization or by their members shall not be impaired by the 
repeal, and (ii) the residual market facility and joint underwriting association shall be continued until they 
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have fully performed their respective outstanding obligations. 
Dratting Note: It would appear reasonable to apply this section to both entities, not just a JUA 

formed under § 38.2·2108. 
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Title 38.2 

CHAPTER 28. 

Medical Malpractice Joint Underwriting Association. 

The following changes have been proposed for this Chapter: 

1. The definition of "premiums written" has been changed to "net direct premiums
written".

2. Section 38.1-776 {proposed § 38.2-2801) has been changed to include the
provision, now §38.1-776.2, allowing the Commission to activate the Joint
Underwriting Association (JUA) if market conditions indicate the need for one.
The requirement that the Commission report annually to the General Assembly
on whether or not this chapter should be repealed or amended has been deleted.

3. A new paragraph has been added to §38.1-776. l (proposed § 38.2-2802) to clarify
that any monetary contribution or assessment paid by a member to the
association would be refunded before dissolution of the association.

4. Subsection F of§ 38.1-781 (proposed § 38.2-2807) has been amended to clarify

that preliminary organizational assessments shall be refunded to members upon

dissolution of the association.
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CHAPTER 28. 

MEDICAL MALPRACTICE JOINT UNDERWRITING ASSOCIATION. 

§ 38.2-2800. Definitions.-As used in this chapter:

"A$ociation·· means the joint underwriting association established pursuant to the provisions of this 
chapter. 

.. Incidental coverage" means any other type of liability insurance covering activities directly related to 
the continued and efficient delivery of health care that: (i) cannot be obtained in the voluntary market 
because medical malpractice insurance is being proV:ided pursuant to this chapter; and (ii) cannot be 
obtained through other involuntary mar.ket mechanisms. 

"Liability insurance" includes the classes of insurance defined in §§ 38.2-117 through 38.2-119 and the 
liability portions of the insurance defined in §§ 38.2-124, 38.2-125, and 38.2-130 through 38.2-132 . 

. "MedjcaJ malpractice insurance'' means insurance coverage against the legal liability of tbe insured and 
against loss. damage, or expense incident to a claim arising out of the death or injury of any person as the 
result of negligence in rendering or failing to render professional service by any provider of health care. 

"Net direct premiums written" means gross direct premiums written in this Commonwealth on all 
policies of liability insurance less, (i) all return premiums on the policy, (ii) dividends paid or credited to 
poJicyboJders. and (iii) the unused or unabsorbed portions of premium deposits on liability insurance . 

.. Provider of health care" means any of the follow.ing deemed by the Commission to be necessary for 
the delivery of health care: (i) a physician and any other individual licensed or certified pursuant to 
Chapter 12 (§ 54-273 et seq.) of TiUe 54 ; (ii) a nurse, dentist, or pharmacist licensed pursuant to Title 54; 
(iii) any health facility licensed or eligible tor JiceDSUre pursuant to Cbapter 5 (§ 32.1-123 et seq.) of Title 
32.1 or Chapter 8 (§ 37.1-179 et seq.) of Title 37.1 ; and (iv) any other group, type, or category of 
individual or health- related facility that tbe Conun.i§ion finds to be necessary tor the continued delivery of 
health care alter providing notice and opportunity to be heard.

Dratting Note: Subsection (c) of § 38.1-219.31 (proposed § 38.2-1902) does not exempt insurance 
from regulation; it uempts certain insurers from regulation. The insurers exempted by subsection C of 
proposed § 38.2-1902 are exempted from participation in the association by an amendment to subsection 
A of proposed § 38.2-2801. 

Tbe other changes to this definition are neces,gtated by changes in Chapter l, Article 2. 

§ 38.2-2801. �iation activation; members; purpose; determinations by Commission; powers of
�ation.-A. After investigation. notice, and hearing, the Commis.gon shall be empowered to activate a 
joiat uaderwritiag association it it finds that medical malpractice insurance cannot be made reasonably 
available in the voluntary market for a significant number of any class, type, or group of providers of 
health care. The 8$0dation shall consist of all insurers licensed to write aad engaged in writing liability 
insurance Within this Commonwealth on a direct basis except those exempted from rate regulation by 
subsection C of § 38.2-1902. Each such insurer shall be a member of the association as a condition of its 
license to write liability insurance in this Commonwealth. 

Dratting Note: The Joint Underwriting Association under the provisions of its enabling legislation 
was to cease to operate and to dissolve alter July 1, 1980. The provision in existing § 38.1-776.2 
allowing the Commission to reactivate the association should the Commission find it necessary has been 
moved to this section. 

B. The purpose of the association sllall be to proVide a market tor medical malpractice insurance on a
self-supporting basis without subsidy from its members. 

Drafting Note: The requirement that the Commission report annually to the General Assembly on 
wbetber or not this chapter should be repealed or amended has been deleted. 

C. 1. Tbe �iation shall not commence underwriting operations for any class, type or group of
providers of health care until it is activated by the Commission. At the direction of the Commission, the 
association shall commence operations in accordance with the provisions of this chapter. 

Drafting Note: The countersignature requirement of agents has been repealed by prior legislation. 
The deletion ot the requirement here is intended to accord with this legislation. 

2. If the Commission determines at any time that medical malpractice insurance can be made 
reasonably available in tbe voluntary market for any dass, type or group of providers of health care, the 
as$0Ciation shall, at the direction of the Commi$ion, cease its underwriting opera.tions for that class, type 
or group of providers of health care. 

D. The Commmion shall also determine after investigation and a hearing whether the association shall
be the exclusive source of medical malpractice insurance for any Class, type or group of providers of 
health care and the type of policy or policies tllat shall be issued to any class, type or group of providers 
of health care. If the Commission determines that a claims-made policy Will be issued to any class, type or 
group of providers of health care, tbe Commission shall also provide tor the guaranteed availability of 
insurance that covers claims that (i) result from incidents occurring during periods when the basic 
c.laims-made policies are in force, and (ii) are reported after the erpiration of the basic claims-made 
policies. The Commission may lrom time to time after an investigation and hearing reexamine and 
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reco�sider a,·.y determin�rion made pursuant to this subsection. 

£. Pursuant to this chapter and the plan oi operation required by § 38.2-2804, the association shaJJ 
have the power on behalf of its members to : (i) issue, or cause to be issued, policies of medical 
malpractice insurance to applicants, including incidental coverages. subject to limits as specified in the plan 
of operation but not to exceed one million dollars for each claimant under any one policy and three 
million dollars tor all claimants under one poiicy in any one year; (ii) underwrite the insurance and adjust 
and pay losses on the insurance; (iii) appoint a service company or companies to perform the functions 
enumerated in this subsection; (iv) assume reinsurance from its members; and (v) reinsure its risks in 
whole or in part. 

§ 38.2-2802. DissoJution.-A. When the association has ceased all of its underwriting operations by order

of the Commission under subsection c of § 38.2-2801, it shall be subject during its continued existence to 
the following: 

l. The association shall remain in existence for the sole purpose of completing its orderly dissolution;

2. The association shall refund to all of its members all assessments, contributions and other funds paid
to the asoociation that have not been reimbursed prior to dissolution; and 

3. The board of tile association shall satisfy and discharge its obligations and, subject to the approval of
the Commission, shall have authority to do all other acts required to conclude its business affairs. including 
but not limited to. transfer of policies in force to approved carriers. 

B. When the CommiS.sion finds the association has met its obligations incident to termination of its
business affairs, the Commission shall by order issue a certificate of dissolution and the existence of the 
association shall cease. 

Drafting Note: Under the proposed changes to this chapter, this section is no longer necessary. 
Proposed § 38.2-280 I as it is revised provides the Comm�ion with the authority to activate a JUA 
when the need arises. Therefore. a "reactivation" section is not necessary. 

§ 38.2-2803. Directors.-A. The association shall be governed by a board of fourteen directors. Two
directors shall be appointed by each of the following three insurance industry trade associations: (i) the 
American Insurance Association; (ii) the Alliance of American Insurers; and (iii) the Natiooal Association of 
Independent Insurers. The Commission shall appoint two directors to represent insurers not affiliated with 
the insurance industry trade associations listed above. One director shall be appointed by each of the 
following two agent trade associations: (a) the Independent Insurance Agents of Virginia; and (b) the 
Professional Insurance Agents Association of Vi.r:ginia and the District of Columbia. Two directors shall be 
appointed by the Medical Society of Virginia and two directors shall be appointed by the Virginia Hospital 
ASsociation. 

B. If any of the foregoing associations tail to appoint a director or directors Within a reasonable period
of time, the Commission shall have the power to make the appointments. 

Drafting Note: The above changes reflect the tact that some of the trade associations have changed 
their names. 

§ 38.2-2804. Plan of operation.-A. Within forty-five days of the date the Commission makes a
determination to activate a joint underwriting association pursuant to subsection A of § 38.2�2801, the 
directors of the association shall submit to the Commission for review a proposed plan of operation 
consistent with this chapter. 

B. The plan of operation shall provide for economic, fair and nondiscriminatory administration and for 
the prompt and efficient provision of medical malpractice insurance. The plan sball contain other provisions 
including (i) preliminary assessment of all members for initial expenses necsazy to commence operations, 
(ii) establishment of nece.s.sazy facilities, (iii) management of the association, (iv) temporary contribution of
members to defray losses and expenses, (v) reasonable and objective minimum underwriting standards
developed in consultation with the medical and hospital adviso.ry committees provided tor in § 38.2-2805,
(vi) acceptance and cession of reinsurance, (vii) appointment of servicing carriers or other servicing
arrangements, (viii) tbe establishment of premium payment plans, (ix) procedures for determining amounts
of insurance to be provided by the association, ('x) procedures for the recoupment of assessments and
temporary contributions by members, and (xi) any other matters necessa.ry for the efficient and equitable
operation and termination of the association.

C. The plan of operation shall be subject to approval by the Commission alter consultation with the
members of the association and representatives of interested individuals and organizations. If the 
Commission disapproves all or any part ot the proposed plan of operation, the directors shall within fifteen 
days submit for review an appropriate revised plan of operation. If the directors tail to do so, the 
Commission shall promulgate a plan of operation. The plan of operation approved or promulgated by the 
Commission shall become effective and operational upon order of the Commission. 

D. Amendments to the plan of operation may be made by the directors of the association. subject to
the approval of the Commission. 

§ 38.2·2805. Medical and hospital advisory committees.-The Commission shall appoint a medic�l
advisory committee to the association composed. of five physicians licensed to practice medicine in thzs 
Commonwealth and a hospital advisory committee composed of five representatives of hospitals licensed in 
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this Commonwealth. 

§ 38.2-2806. Policy forms; applicants to be issued policies; cancellation of policies; rates; examination of 
busin� of association.-A. All policies issued by the association shall be subject to the group retrospective 
rating plan and to the st:abilu.ation reserve fund required by § 38.2-2807. No policy form sllall be used by 
the association unless it has been filed with the Commission and either (i) the Commission has approved it 
or (ii) tbirty days have elapsed and the Comm.i.s.sion has not disapproved it as misleading or in violation of 
public policy,. 

B. Policies shall be issued by the B.$0dation. after receipt of the premium or portion of the premium
prescribed by the plan of operation, to applicants that (i) meet the minimum underwriting standards, and 
(ii) bave no unpaid or uncontested premium due as evidenced by the applicant having failed to make
written objection to premium charges within thirty days after billing.

C. Any policy issued by the association may be cancelled for any one of the following reasons: (i)
nonpayment of premium or portion of the premium; (ii) suspension or revocation of the iasured's license : 
(iii) failure of the insured to meet the minimum underwriting standards; (iv) failure of the insured to meet
otb.er minimum standards prescribed by the plan of operati.oa; and (v) nonpayment of aay stabilization 
reserve fund charge. 

D. The rates, rating plans, rating rules, rating dassifications, premium payment plans and territories
applicable to the insurance written by the 8$0Ciation, and related statistics shall be subject to the 
provisions of Chapter 20 of this title. Due consideration sball be given to the past and prospective loss and 
.expense experience for medical malpractice insurance written and to be written in this Commonwealth, 
trends in the frequency and severity of losses. the investment income of the S$0Ciation, and other 
intormation the Commmion requires. All rates shall be on an actuarially sound basis, givmg due 
consideration to the group retrospective rating plan and the stabilization reserve fund, and shall be 
calculated to be sell.supporting. The Commission shall take an appropriate steps to make available to the 
as;oc.iatio.n the loss and expense experience of insurers writing or llaviag written medical malpractice 
insurance in this Commonwealth. 

£. All policies ism!ed by the association Shall be subject to a nonprofit group retrospective rating plan 
to be approved by the Commission under which the final premium for all poJieybolders of the S§Ociation, 
as a group, will be equal to the administrative expenses, loss and loss adjustment expenses, and taxes, plus 
a reasonable alJowance for contingencies and servicing. Policyholders shall be given lull credit tor all 
investment income, net expenses and a reasonable management lee on policyholder supplied funds. Any 
additional premium resulting from a retrospective adjustment 'llill first be collected from the stabilmtion 
fund set tortb in § 38.2-2807. If tllose funds are insulticient to pay the eatire amount due, the balance shall 
be coJlected through surcharges upon policyholders jn accordance wjfh a pJan approved by tbe Commission. 

F. In the event that sufficient funds are aot available for the sound tia.aD.cial operation of the
association, subject to recoupment as provided in this Chapter and the plan of operation, all members shall, 
on a temporal)' basis, contribute to the financial requirements of the association ill the manner proVided in 
this cflapter. 

G. The Commission shall examine the business of the association as otten as it deems appropriate to
ma.Ice certain that the group retrospective rating plan is beiog operated ill a maJJJJer consistent with this 
sect.ion. If tbe Commmion finds that it is not being operated in a manner coDSistent with this section, it 
shall issue an order to the association, specifying (i) how its operation is not coasistent and (ii) stating 
what corrective action shall be taken. 

§ 38.2-2807. Stabiliz.ation reserve tund.-A When an association is activated under § 38.2·2801, a
stabilization reserve fund shall be created. The fund shall be administered by five directors appointed by 
the Co.rJJJnmion, one of whom shall be a representative of the CoDUJli.$ion, two of whom shall be 
representatives of the association, and two ot whom shall be representatives of the as.90Ciation's 
policybolders. 

B. Tbe directors shall act by majority vote with three directors coDStituting a quorum for the 
transaction of any business or the exercise of any power of the fund. The directors sb.al1 serve without 
salary, but each director shall be reimbursed for actual and ne� expenses iacurred in the 
performance ot bis official duties as a director of tbe fund. The directors sball not be subject to any 
personal liability with respect to the administration ot the fund. 

C. Each policyholder shall pay to the association a stabilization reserve fund chaige equal to one-ball
of tbe annual premi11m due for medical malpractice insurance through the association until the fund 
reaches a level deemed appropriate by the Commission. The means of payment sh.all be set forth in the 
plan of operation and such shall be separately stated in the policy. Tbe 8$0ciation Shall cancel the policy 
at say policyholder who fails to pay the stabilization reserve fund charge. Upon the termination of any 
poJlcy during the term of the policy, payments made to the stabilir.ation reserve fund shall be returned to 
the policyholder on a pro rata basis identical to that applied in computing that portion of the premium 
wb.iclJ ,s returned to the policyholder. 

D. All moneys received by the fund shall be held in trust by a corporate trustee selected by the
directors. The corporate t:Jrustee may invest the moneys lleld in trust, subject to tbe approval of the 
directors. All investment income shall be credited to the fund. All expenses of administration of the fund 
shall be charged against t:be fund. The moneys held in trust shall be used solely tor the purpose of 
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discharging when due any retrospective premium charges payable by policyholders of the �ation under 
the group retrospective rating plan provided for in this chapter. Payment of retrospective premium charges 
shall be made by the directors upon certification to them by the association of the amount due. 

E. The 8$0Ciation shall prompUy pay the trustee of the fund all stabilization reserve fund charges that 
it coJJects from its policyholders and any retrospective premium refunds payable under the group 
retrospective rating plan provided tor in this chapter. 

F. Upon dissolution of the association, all assets remaining in the fund shall be distributed equitably to
the policyholders who have contributed to the fund under procedures authorized by the directors. 
Distribution of assets remaining in the fund shall be made after final diSposition of all claims. expenses. 
and liabilities against the fund, including reimbursement of temporary �meats made pursuant to 
subsection F of § 38.2-2806 and preliminaiy organizational assessments made pursuant to subsection B of § 
38.2-2804. 

Dratting Note: Subsection F has been amended to clarity that preliminary organizational 
assessments shall be refunded to members upon dissolution of the association. 

§ 38.2-2808. Participation in association by insurers.- Each insurer that is a member of the association
shall participate in the temporary contributions to finance the operation of the association in the proportion 
that the net direct premiums written by each member during the preceding ca.lendar year bears to the 
aggregate aet direct premiums written in this Commonwealth by all members of the association. However, 
the net direct premiums Written by each member shall exclude that portion of premiums attributable to the 
operation ol the association. Each insurer's participation in the association shall be determined annually on 
the basis ot such premiums written during tile preceding calendar year in the manner set forth in the plan 
of operation. 

§ 38.2-2809. Review of actions or decisions of 8$0Ciation.-Any insurer, applicant or o'ther person
aggrieved by any action or decision of the association or of any insurer as a result of its participation in 
the �iation, may appeal to the board of directors of the association. The decision of the board of 
directors may be appealed to the Commission within thirty days from tbe date the aggrieved person 
received notice of the board's action. 

§ 38.2·2810. Annual statements.-The association shall file an annual statement with the Commission 
within tbree months of the close of each r1SCal year. The annual statement shall contain information on its 
transactions, condition, operations and affairs during the preceding fiscal year. The form and content of the 
annual statement shall be subject to the Commission's approval. The Commission may at any time require 
the association to turnisb additional information on its transactions, condition or any matter connected with 
tlJe associatton considered to be material and of �istance in evaluating the scope, operation and 
experience of the association. 

Drafting Note: The changes to this section are intended to proVide a more flexible approach to 
reporting requirements. 

§ 38.2·2811. Annual examination into affairs of a.ssociation.-The Commission shall examine the a/lairs of 
the association at least annually. The examination shall be conducted and the report of the examination 
nled in the manner prescribed in §§ 38.2-1317 through 38.2-1321. The expenses of each examination shall 
be bome and paid by the association. 

§ 38.2·2812. Public officers or employees.-No member of the board of directors of the stabilization
reserve fund who is a public officer or employee shall forfeit bis office or employment, or incur any l� 
or diminution in the rights and priVileges associated with bis office or employment. because of membership 
on the board. 

§ 38.2·2813. Commissions tor placing and servicing risk with association.-For any medical malpractice
insurance or incidental coverage policy issued by the association, the commission payable to the person that 
places the risk with the joint underwriting association or services the risk shall be limited to five percent 
of the annual premium tor the policy or $1,000, whichever is Jess. 

§ 38.2-2814. Liability.-Tbere shall be no liability imposed on the part of and no civil cause of action of
any nature shall arise against the association, its board of directors, its agents, its employees, any service 
carrier, any participating insurer or its employees. any licensed producer. the Commission or its authorized 
representatives, the medical and hospital advisory committees, or their members or employees for any 
statements or actions made by them in good faith in carrying out the provisions of this chapter. 

Dratting Note: Section 38.1-789 is a severability clause. It is being deleted here in favor of a 
title-wide severability clause. 
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CHAPTER 29. 

[Reserved.] 

211 



CHAPTER 30. 

UNINSURED MOTORISTS FUND. 

§ 38.2·3000. Supervision and control of Fund by Commission; payments from Fund.-Tbe Uninsured
Motorists Fund, referred to in this chapter as the Fund, shall be under the supervision and control of the 
Commission. Payments from the Fund shall be made on warrants of the Comptroller issued on vouchers 
signed by a person designated by tbe Commi$ion. The purpose of the Fund is to reduce the cost of the 
insurance required by subsection A of § 38.2-2206. 

Drafting Note: The stated purpose of the Fund should not be to reduce the cost of motor vehicle 
liability insurance generally, but rather should agree with the current practice of using it to reduce the 
cost of uninsured motorist coverage specifically. 

§ 38.2·3001. Distribution to insurers; records of loss experience as prerequisite to payment.-The
Commission shalJ distribute moneys annually from the Fund among the several insurers Writing motor 
vehicle bodily injury and property damage liability insurance on motor vehicles registered in this 
Commonwealth. Moneys shall be distributed in the proportion that each insurer's premium income for the 
basic uninsured motorists limits coverage bears to the total motorists limits premium income tor basic 
uninsured coverage written in this Commonwealth during the preceding year. Premium income shall be 
gross premiums less cancellation and return premiums for coverage required by subsection A of § 
38.2-2206. Only insurers that maintain records satisfactory to the Commission shall receive any payment 
from the Fund. Records shall be considered satisfactory if they adequately disclose the loss experience for 
the coverage required by subsection A of § 38.2-2206. 

Dratting Note: This section is deleted as there is a comprehensive section enabling the Commission 
to issue rules and regulations. 
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Title 38.2 

CHAPTER 31. 

Life Insurance. 

ARTICLE I. 

General Provisions. 

The following substantive changes are proposed for Article 1: 

1. In § 38.1-433 (proposed § 38.2-3102), the requirement that the Commission mail
insurers a notice of reciprocal states has been deleted.

2. In § 38 .. 1-434 (proposed § 38.2-3103), Fraudulent procurement of a policy;
penalty, the section has been broadened to include "attempt to secure1

' in
addition to "secure" or "cause to be secw-ed".

3. In § 38.1-439 (proposed § 38.2-3109), a new sentence has been added to clarify
that the reinstatement of a policy will not affect the running of the contestable
period except as provided in this section, and an outdated sentence pertaining to
reinstatements prior to 1950 has been deleted.

4. Existing §§ 38.1-408.1 and 38.1-422.l have been combined into a new section,
proposed § 38.2-3112, Designation of testamentary trustee, because of the
overlap between the two sections.

5. In § 38.1-443 (proposed § 38.2-3113), a provision on rules and regulations was
deleted because we are proposing one title-wide general rules and regulations
section.

6. Proposed § 38.2-3116 has been added to provide a readability requirement for
life insurance and annuities similar to the accident and sickness readability
requirement, existing §38.1-354.1 (proposed§ 38.2-3404).

7. Proposed § 38.2-3117 has been added to give the Commission authority to
establish standards for variable life insurance, universal life insurance or similar
types of life instll'ance policies and annuities.

ARTICLE 2. 

Proceem of Certain Policies. 

The following substantive change is proposed for Article 2: 

In § 38.1-449 (proposed § 38.2-3123), "householders or heam of families,, has been 
changed to "householders«, using the same definition for "householder" as in §34-
1. 

213 



ARTICLE 3 .. 

Reserves. 

Changes in this article are purely editorial. Existing § 38.1-456 has been 
subdivided into thirteen new sections (proposed §§ 38.2-3130 through 38.2-3142} 
to improve the organization of the article. There are no substantive changes 
intended in this article. 
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CHAPTER 31. 

LIFE INSURANCE. 

Article 1. 

General Provisions. 

,§ 38.2-3100. Scope of chapter.-Except as otherwise provided, this chapter applies to insurers transacting 
lite insurance and the granting of annuities, and to lite insurance and annuities as defined in §§ 38.2-102 
through 38.2-l 01. 

Dratting Note: The cross-references have been expanded to include the new definitions of credit 
lite, industrial lite, variable lite and variable annuity. This is not intended to be a substantive change. 

§ 38.2-3101. Legal reserve insurers.-Any life insurer, as.mciation or society whose policies or certificates
are required to contain any pro�..sion tbat a person insured shall, upon surrender of the policy during his 
lifetime, receive a surrender value, either in cash, paid-up iasuraace, or extended iDSUrance, shall be 
regarded as s "legai reserve insurer," and shall main'tain a reserve calculated in accordance with the 
proVisions of Article 3 ( § 38.2-3126 et seq.) of this cilapter. Nothing in this section shall be construed to 
apply to any insurer in the transaction of industrial sick benefit insurance as detilled in § 38.2-3544, nor to 
trateraal benefit societies. 

§ 38.2-3102. Domestic insurers prohibited from insuring lives and persons of residents of "reciprocal
states. "-A. As used in this section, .. reciprocal state" means a state whose Jaws prohibit its domestic 
insurers trom insuring the lives or peISOns ot residents ot this Commonwealth unless the iasurer is licensed 
In this Commonwealth. The prohibition may be subject to e,cceptJ.ons similar to those set forth in subsection 
C ot thiS section. 

B. Subject to the exceptions set forth in subsection C of this section, a domestic insurer shall not enter
into an insurance contract upon the lite or penon of a resident ot a reciprocal state unless the insurer is 
licensed in that state. 

Dratting Note: The requirement that the Commission mail insurers a notice specifying reciprocal 
states bas been deleted. 

C. The following are exceptions to the provisions ol subsection B of this section:

l. Contracts entered into when the person insured, or proposed to be insured, is, at the time he signs
the application, personally present in a state where the insurer is licensed; 

2. Certificates issued under any lawfully issued group life or group accident and sic.kne$ policy. when
the group policy is entered into in a state where the insurer is licensed ; 

3. Contracts made pursuant to a peDSion or retirement plan of an employer, when the contracts are
applied tor in a state where the employer is personally present or doing business and where the insurer is 
also licensed; or 

4. Contracts renewed, reinstated, converted, or continued in force, with or without modification, that
are otherwise lawtul and that were not originally executed ill violation of this section. 

§ 38.2-jl 03. Fraudulent procurement of policy; peaalty.-A. No person Shall knowingly secure, attempt to
secure or cause to be secured a life insurance policy on any persoD who is not in an insurable condition 
by means of misrepresentations or false or fraudulent statements. 

B. An insurance agent wbo violates this section shall be subject to penalties under § 38.2-1831 in
addition to the penalties of § 38.2-218. 

Dratting Notes: 1. The section has been broadened to include "attempt to secure". 
2. The reference to "agents and physicians" was deleted because they would be included in

"person" as it is defined in proposed § 38.2�100. 
3. A reference to agents being subject to license revocation under proposed § 38.2-1831 has been

added. 

§ 38.2-3104. No policy to be issued purporting to take effect more than six months before application
made; conversion permitted.· A. No life insurance policy delivered or issued tor delivery in this 
Commonwealth shall be backdated more than six months from the date the written application for the 
insurance was made ii the premium on the policy is less than the premium that would be payable on the 
policy, as determined by the nearest birthday of the insured when the application was made. 

B. Neither the provisions of subsection A of this section nor any other proVision of general law shall
prohibit the conversion or exchange to some form of life i�urance dated back tu become effective at an 
age not less than the insured's age at his nearest birthday on the date of issue of the existing contract for: 

1. A policy insuring one person for a policy insuring another person dated not earlier than the original
policy exchanged; 
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2. The conversion of any existing life insurance policy; or

3. Any deferred annuity contract purchased by a consideration payable in annual or more frequent
installments, and under wMch no annuity payments have yet been made. 

The exchanged or converted form of life insurance shall not exceed the greater of (i) the amount of 
insurance under the existing policy or (ii) the amount of insurance that the premium or consideration paid 
for the existing policy or contract would have purchased at the insured's age on his nearest birthday at the 
date of issue Qf the existing policy or contract. 

§ 38.2·3105. What contracts with respect to life insurance may be made by minors.-A. A minor who is
at least fifteen years of age: 

1. Shall be competent to contract tor life insurance upon his own life for his own benefit or for the
benefit of his ascending or descending kindred, spouse, brothers or sisters; 

2. May exercise every right, privilege and benefit provided by any Jjfe insurance policy on his own
life. subject to the foregoing limitations as to designation of beneficiary; and 

3. Shall not be permitted to recover any premiums paid on the policy solely because he is a minor.

B. If the minor resides with at least one of his parents, the application for the policy shall be 
approved in writing by the parent With whom he resides. No prom.i.$oiy note or other evidence of debt 
given by a minor in payment of any first year premium on a policy shall be validated by this section. 

C. Any such minor shall be competent to give a valid discbai:ge for any benefit accruing or money
payable under the policy. and to create liens on the policy in favor of the iasurer issuing the policy for 
money borrowed or tor unpaid premiums and interest on the policy. However, any beneficiary or 
beneficiaries named in the policy who are then at Jeast fifteen years of age Sb.all unite in the discharge or 
in the instrument creating the lien. 

§ 38.2..Jl 06. Suicide and execution not srounds of defense; exception.-A. Except as provided in
subsection B of this section. the fact that an insured committed suicide, or was executed under law, shall 
not be a defense in any action, motion or other proceeding on a life insurance policy that (i) was issued to 
any person residing in this Commonwealth at the time of issuance, or (ii) is otherwise subject to the laws 
of this Commonwealth, to recover for the death of that person. 

B. An express provision in the body of the policy limiting the liability of the insurer to an insured
who, whether sane or insane, dies by his own act within two years from the date of the policy sball be 
valid but the insurer shall be obligated to return or pay at the least the amount of the premium paid for 
the policy. 

§ 38.2-3107. Incontestability of certain policies.-A. No life iasurance policy shall be contestable after it
bas been in force during the lifetime of the insured for two years from its date, except for nonpayment of 
premiums. 

B. Provisions reJating to benefits in event of disability, and provisions granting additional insurance
specifically against death by accident or accidental means may be exempted in an incontestability 
provision. 

§ 38.2-3108. Misstatement of age.- Each life insurance policy shall contain a provision that. if at any
time before final settlement under the policy the age of the insured, or the age of any other person if 
considered in determining the premium, is found to have been misstated, the amount payable under the 
policy shall be the amount that the premium would have purchased at the correct age at the time the 
policy was issued. 

§ 38.2-3109. Contestability of reinstated policy.-Reinstatement of a life insurance policy shall not affect
the running of the contestable period except as provided in this section. A lite insurance policy reinstated 
after the effective date of tllis section. regardless of whether the original policy was issued before or after 
the effective date, shall be contestable on account of fraud or misrepresentation of any material fact 
pertaining to the reinstatement contained in a written application tor reinstatement. or in any written 
statement supplemental ·to the application for reinstatement, only for the same period alter reinstatement as 
the policy provides for contestability after original issue. 

§ 38.2·3110. Incontestability not applicable to excluded or restricted coverage.- Any life insurance
policy provision stating that the policy shall be incontestable after a specified period shall preclude only a 
contest of the validity of the policy, and shall not preclude the assertion at any time of defenses based 
upon provisions in the policy that exclude or restrict coverages, whether or not those restrictions or 
exclusions are excepted in the incontestability provision. 

§ 38.2-311 l. Assienment of life insurance policies.- No life insurance pa1i�y §:hall be taken out b_v the
insured or by a person having an insurable interest in the insured's life for the mere purpose of 
assignment. A policy may be assigned whether or not the assignee has an insurable interest in the life 
insured unless the policy provides otherwise. 

Drafting Note: Existing §§ 38.1-408.1 and 38.1-442.1 have been combined into a new section, 
proposed § 38.2-3112. because of the overlap between the two sections. 
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§ 38.2-3112. Designation of testamentary trustee as beneficiazy. -A A life insurance policy may
designate as beneficiary a trustee or trustees named or to be named by will ii the desigDatiDD is made in 
accordance with the proVisions of the policy and the requirements of the insurer issuing the policy. 

B. A trustee may qualify immediately alter probate of the Will. Upon appointment and qualification of
a trustee, the proceeds of the insurance slJalI be paid to the trustee to be beld and disposed of w,der the 
terms of the will. II there is no valid will appointing a trustee or if the trust provided by the will is invalid 
tor any other .cause, the designation of a trustee as beaetidaiy of the policy shaJJ be void. If no qualified 
trustee ma.k:es claim to the proceeds from the insurer within one year after the death of the iasured, or if 
satisfactory evidence is furnished to the insurer witllin the one-year period Sb.owing that .no trustee can 
quality to receive the proceeds, payment shall be made by the insurer to the executors. administTators or 
as.ggns of the insured, unle$ otherwise provided for by the owner of the policy, if the oWtJer is other than 
the iasured, or by the insured by agreement with the insurer. 

C. The proceeds of the insurance as collected by a trustee shall a.ot be subject to debts of the insured
nor to estate taxes to any greater extent tba.o if the proceeds were payable to any other aamed beneficiary 
other than the estate of the insured. 

D. For purposes of trust administration. the proceeds shall be subject to the court's jurisdiction over 
the trust as in any other testamentary trust, but the proceeds shall not be considered as payable to the 
estate of the insured. 

E. This section does not authorize payment of policy proceeds to any testameatazy trustee who is not
otherwise qualified to act as s testamentaiy trustee. A qualified substitute trustee may be appointed to 
perform tbe trust provided by the will. 

F. Enactment of this section shall not be coastrued as casttag a.ay doubt upoa tbe validity of any
previous life insurance policy beneficiary designations namiDg trustees of a trust established or to be 
established by will. 

G. As used in this section. ··ute insurance policy•• shall include other types of contracts rmder Which
proceetJs become payable on the death of the testator to the end that interests other tlJan those described 
as ••nte insurance" may be made payable or tralJSlerred to a trustee named or to be named in a will in 
the same manner and to tile same extent they could be made payable to or tralJslerable to any other 
person. 

§ 38.2..JJ 13. Variable life insurance and variable annuities; separate accounts to be establislled; authority
to issue; reports; special voting rights and procedures tor owners.-A. Each domestic insurer that mues life 
insurance or annuities providing tor payments that va,y directly according to investment egperience shall 
establish oae or more separate accounts in coJJ11ection Witlt tllese types of lite insunUJce or azmuities. All 
amounts received by the insurer that are required by contract to be applied to provide tor variable 
payments Sball be added to the appropriate separate accoUJJt Ibe assets of any such .separate account sball 
not be Chargeable with liabilities arising out of say other busiaess the iDsurer may conduct Any surplus or 
deficit that may arise in any separate account by virtue of mortality e%J)erience sba1l be adjusted by 
withdrawals from or additions to the account so that the assets of the account shall always at least equal 
the imets required to satisfy the insurer's obligatiolJS tor the variable paymeats. 

B. A foreign or alien insurer licensed to do busi.Des in this Commo.nwealtb may be licensed to deliver
or mue for delivery life insurance or annuity contracts in tbiS Commonwealth proVidilJg for payments 
which va,y directly according to investment experience only it authoriZed. to issue such ute insurance or 
annuity contracts under tbe laws or its domicile. 

C No domestic, foreign, or alien insurer sllall be licensed to deliver or issue tor delivery variable life 
insurance or variable annuity contracts in this commonwealth, until the insurer w satisfied the 
Comm&ioa that its condition and methods of operation iD coanectioa With the issua.Dce of variable life 
insurance or variable annuity contracts will. not render its operation hazardous to the public or to its 
policyholders in this Commonwealth. In determining the qualification of an insurer to deliver or issue tor 
delivery such variable life insurance or variable amJuity contracts iD this Commonwealth, the Commission 
shall consider, but shall not be limited to considering, the toUowillg: (i) the history and liaancial condition 
of the insurer; (ii) the character, responsibility, and general fitness of tile otticers and directors of the 
insurer; and, (iii) in the case of a foreign or alien insurer, whether the regulation provided by the Jaws of 
its domicile provides a degree of protection to policyholders and the public substantially equal to that 
provided by this section and any rules and regulations is.wed by the Commission. 

D. Each insurer that delivers or issues for delivery variable Hie insurance or variable annuity contracts
in this Commonwealth shall tile with the Commission, in addition to the annual statement required by § 
38.2-1300, any other periodic or special reports the Commi.s5io.n prescribes. 

E. The proVisions of this section shall not apply to any contracts or policies which do not provide tor
payments wbicb vazy directly accordil:JG to invest:ment experience. 

F. Any domestic life insurer that establishes one or more separate accounts pursuant to this section
may amend its charter to provide for special voting rights and procedures tor the owners of variable lite 
insurance or variable annuity contracts relating to investment policy, investment advisory services and 
selection ot certified public accountants. in relation to the adminiStration of the assets in any such separate 
account. This subsection Shall not in any way affect existing Jaws pertaining to tile voting rights of the 
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insurer's policyholders. 
Dratting Note: Subsection (I) has been eliminated because of the title.wide rules and regulations 

section in proposed Chapter 2. 

§ 38.2·3114. Statements required in variable lite insurance and variable annuity contracts and 
certificates issued pursuant to group variable life insurance and group variable annuity contracts.-Any 
variable life insurance or variable annuity contract delivered or issued for delivery in this Commonwealth. 
and any certificate evidencing variable benefits issued pursuant to any life insurance or annuity contract 
issued on a group basis shall: 

1. State the essential features of the procedure to be followed by the insurer in determining the value
of benefits or other contractual payments under the contract; 

2. State clearly that the benefits may decrease or increase according to the procedure; and

3. State clearly on its first page that the benefits or other contractual payments are on a variable
basis. 

Dratting Note: Except for editorial Changes, this new section is the same as existing § 38.1-408. No
change was intended. 

§ 38.2·3115. Interest on lite .insurance proceeds.-A. If an action to recover the proceeds due under a
life insurance policy or annuity contract results in a judgment against the insurer, interest on the judgment 
at the legal rate of interest shall be paid from (i) the date of presentation to the insurer of proof of death
on a life insurance policy or annuity contract or (ii) the date of maturity of an endowment policy to the 
date judgment is entered. 

B. II no action is brought. interest upon the principal sum paid to the beneficiazy or policyowner shall
be computed daily at an anaual rate of two and one-ball percent or at the annual rate currently paid by 
the insurer on proceeds left under the interest settlement option, whichever is greater, commencing from 
the date of death on a lite insurance policy or a.nauity contract claim and from the date of maturity of an 
endowment contract to the date ol payment The interest shall be added to and become a part of the total 
sum payable. 

C. No insurer shall be required to pay interest computed under this section if tbe total interest is less
than live dollars. 

D. This section shall not apply to policies or contracts issued prior to July l, 1977, but shall apply to
any renewals or resues of group life insurance policies or contracts occurring alter that date. 

§ 38.2-3116. Commission to establish standards tor simplified and readable lite insuTBllce and annuity
policies.-A Pursuant to t.be authority granted under § 38.2-223, tbe Commission may issue rules and 
regulations establisbing standards tor simplified and readable life insurance policies and annuity contracts. 
The standards Shall apply to all policy forms tor BlllJUities as defined in §§ 38.2-106 and 38.2-107 and lite 
insurance as defined in §§ 38.2·102 through 38.2-105. 

B. As used in this sectio� ''policy form" means:

1. Any individual life il.lsu.rance policy. plan or agreement, and any annuity contract delivered or i$ued
tor delivery in this Commonwealth; 

2. A.ny policy, certificate or contract, including any riders, endorsements or amendments providing
death benefits, delivered or issued for delivery in this Commonwealth by a fraternal benefit society; 

3. Any group Jife insurance policy, contract. plan or agreement, including any riders. endorsements or 
amendments, delivered . or iSsued tor delivery in this Commonwealtb. to a group with ten or fewer 
members; or 

4. Any certificate, including any riders, endorsements or amendments, issued under a group . life
insurance policy delivered or issued for delivery in this Commonwealth. 

C. No insurer shall issue a life insurance policy that has been filed witb the Commission unless the
Commission has determined that tbe policy form satisfies the readability standards established by the rules 
and regulations and complies with other statutory requirements. 

. . 

Dratting Note: This new readability requirement is similar to the accident and sickness readabll1ty 
requirement. § 38.1·354.l (proposed § 38.2-3404). 

§ 38.2-3117. Standards tor certain policies; prohibited policies.-A. Pursuant to the authority granted
under § 38.2·223, the Commission may issue rules and regulatioIJS that may include but shall not be limi�ed 
to policy provisions, definitions. standards for full and fair disclosure and standards for minimum beneflts, 
for variable life fo:,urance policies, unlven;al IJte Insurance poJ1Cies or omer nontrae11-Uvnal type::, or Iilr:: 
insurance policies, annuities and variable annuities. 

B. The Commis.tjon may prescribe the method of identification of policies and contracts based upon
coverage provided. 

C. The Commission may issue rules and regulatioIJS that specify prohibited policies or policy provisions
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not otherwise specifically authorized by statute which in the opinion of the Commission are unjust, unfair 
or unfairly discriminatory to the policyholder, beneficiary, owner, or any other person insured under the 
policy. 

Dratting Note: This new section would provide the Commission with more authority to set 
standards tor forms for the many new life insurance products. 

Article 2. 

Proceeds of Certain Policies. 

§ 38.2 .. 3ll8. Spendthrift trusts created under life insurance policies.-If, under the terms of any life
insurance policy or of any written agreement supplemental to a life itJSurance policy, the proceeds are 
retained by the insurer at maturity or otherwise, no person entiUed to any part of the proceeds, or to any 
installment of interest due or becoming due, may commute, anticipate, encumber, alienate or assign the 
proceeds or any part of the proceeds or interest if permis.sion is expressly withheld by tlJe terms of the 
policy or supplemental agreement. If the lite insurance policy or supplemental agreement provides, no 
payments ol interest or principal shall be in any way subject to tb.e person's debts, contracts or 
engagements, nor to any judicial process to levy upon or attach the interest or principal for payment of 
those debts, contracts. or engagements. 

§ 38.2·3119. Limitation on § 38.2-3118. -A. The provisions of § 38.2-3118 shall not apply to any
proportionate part of the proceeds of any such policy or supplemental contract mentioned in § 38.2·3118 
arising or resulting from premiums paid by the beneficiary. The proportionate part of the proceeds shall be 
determined by comparing the total premiums paid for the policy, witllout interest, With the premiums for 
the policy, Without interest, paid by the beneficiary. 

B. Notwithstanding the other proviSioDS of tbis section, an insurer who (i) bas no written notice of any
claim that premiums have been paid by the beneficiary and (ii) bas no written notice of an adverse claim 
of any other Character under this section, shall be protected in making or withholding payments pursuant 
to the terms of a policy or supplemen'tal agreement.

C. Notwithstanding the other provisions of this section, upon an insurer's acceptance of proof that
premiums have been paid by the beneficiary and the insurer's payment of the corresponding proportionate 
part of the Proceeds of the policy or supplemental agreement the iDSUrer's payment shall constitute lull 
release of the insurer from all liability with respect to the proportionate part of the proceeds of the policy 
or supplemental agreement.

§ 38.2-3120. Application of exemptions; protection ol iasurer; applicability of § 55-19.- The exemption
from the debts of the beneficiary provided under §§ 38.2-3118 aad 38.2-3119 aad any similar exemption 
available to any beneficiary under tbe provisions of § 55-19 shall not exceed in the aggregate the amount 
prescribed in § 55-19. The beneficiary Shall make an election as to the manner in which the exemptions 
shall be applied as between the proceeds of life msurance policies and estates in trust. and the election of 
the beneficiary shall be binding on all creditors. In the absence of notice of an adverse claim under this 
section, an insurer shall be protected in making or withholding payments pursuant to the tenns of a policy 
or supplemental agreement refen-ed to in §§ 38.2-3118 and 38.2-3119. 

§ 38.2-3121. Segregation of proceeds not required.-No insurer holding the proceeds of any policy
mentioned in § 38.2·3118 shall be required to segregate the proceeds but may bold them as a part. of its 
general corporate funds. 

§ 38.2-3122. Proceeds of policies payable to others tree of claims against insured.- The assignee or
lawful beneficiary of an insurance policy shall be entitled to its proceeds agaiIJSt any claims of the 
creditors or representatives of the insured or the person etlecting the policy, except in cases of transfer 
with intent to defraud creditors, subject to the following conditions: 

1. The policy shall have been effected by a person on his own life or on another Ute, in favor of a
person other than himself; 

2. The assignee of the policy, or the payee, if the policy is otherwise made payable to another, shall
not be the insured, nor the person effecting the policy, nor the executors or administrators; 

3. The right to change the beneficiary may or may not have been reserved or permitted;

4. Tbe policy may be payable to the person whose life · is insured if the beneficiary or assignee
predeceases the insured: and 

5. Subject to the statute of limitations, the amount of any premiums for such policy paid with the 
intent to defraud creditors, or paid under such circumstances as to be void under § 55-81. with the interest 
mereon. shall be to the benefit of the creditors from the proceeds of the policy. 

§ 38.2-3123. Amount of proceeds limited in certain cases.-A In the case of policies under whose terms
the right to change the beneficiary is reserved and as to which the cash surrender or loan value of the 
policy is claimed by the creditors, tbe insurance shall not be entitled to the protection afforded by § 
38.2-3122. �owever, householders or their beneficiaries or their assignees shall be entiUed to the protection 
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afforded by § 38.2-3122 for such insurance not exceeding $10,000. When the amount of insurance 
represented by two or more policies exceeds that limit, the protection afforded by § 38.2-3122 shall be 
allowed as to each of the policies pro rata in accordance witb the respective annual premiums involved. 

B. For the purpose of this section, .. householder" includes any person, married or unmarried, who 
maintains a separate residence or living quarters, whether or not others are living with him. 

Drafting Note: In § 34-1. homestead and other exemptions, the definition of householder bas been 
changed so "householder" and ''householder or head of family" no longer have the same meaning. § 
38.2·3123 now uses the same definition as § 34·1. 

§ 38.2·3124. Protection of insurers from creditor's claims.-Notwithstanding §§ 38.2-3122 and 38.2-3123
any insurer issuing any insurance policy shall be discharged of all liability on that policy by payment of its 
proceeds in accordance with its terms, unless before payment the insurer receives written notice by or on 
behalf of a creditor of a claim, stating the amount claimed and the nature of the claim. 

* 38.2-3125. Other rights of beneficiaries and assignees protected. -Since the purpose of §§ 38.2-3122
and 38.2-3123 is to confer additional rights, privileges and benefits upon beneficiaries and assignees of 
policies, no beneficiary or assignee shall by reason of these sectioas be divested or deprived of or 
prohibited from exercising or enjoying any right. privilege or benefit that he would have or could exercise 
or enjoy had §§ 38.2-3122 and 38.2-3123 not been enacted. 

Article 3. 

Reserves. 

§ 38.2-3126. Annual valuation of reserves.-The Commission shall annually value or have valued the 
reserve liabilities, referred to in this article as "reserves," for all outstanding life insurance policies and 
annuity and pure endowment contracts of each life insurer doing business in this Commonwealth. For an 
alien insurer the valuation shall be limited to its United States business. The Commis.,ion may certify the 
amount of the reserves. specifying the mortality table, interest rates and aet level premium or other 
methods to be used in calculating the reserves. In calculating the reserves, the Commission may use group 
methods and approximate averages for suitable periods. The Commission may accept a certificate of 
valuation from the insurer for the reserve liability tor the disability provision incorporated in life insurance 
policies ii the Commission is satisfied, by using genera.I averages and percentages, that the reserve has 
been computed in accordance with this article. 

§ 38.2-3127. Acceptance of valuation of another state.-A. Instead of the valuation of the reserves 
requirea of any foreign or alien insurer under § 38.2-3126, the Commission may accept any valuation made, 
or caused to be made, by the insurance supervisory official of any state or other jurisdiction if (i) the 
valuation complies with the minimum standards of this article and (ii) the official of the jurisdiction 
accepts, as sufficient and valid tor all legal purposes, the certificate of valuation of the Commission when 
that certificate states the valuation to have been made in a specified manner according to which the 
aggregate reserves would be at least as large as if they had been computed in the manner prescribed by 
the law of that state or juriscliction. 

B. Each foreign or alien insurer shall annually furnish to the Commission a certificate from the
insurance supervisory official of its state of domicile or entry into the United States that be has made a

valuation of the insurer's policies in force on December 31, and that be finds the value of the policies to 
be as reported in the insurer's annual statement. The certificate shall be due at the time the annual 
statement is due. Any insurer failing to furnish this certificate shall have its policies valued by the 
Commission as provided in § 38.2-3126. 

§ 38.2·3128. Decrease of standards higher than minimum.-Each insurer that bas adopted a standard of 
valuation producing greater aggregate reserves than those calculated according to the minimum standard 
provided in this article may, with the approval of the Commission. adopt any lower standard of valuation 
that equals or exceeds the minimum provided in this article. 

§ 38.2-3129. Minimum valuation standard for policies issued prior to certain dates.-This section sbaJJ
apply only to those policies and contracts issued prior to the operative date sta.ted in § 38.2-3214. 

1. The legal minimum standard for the valuation of life insurance contracts issued prior to January 1,
I 937. shall be on the basis of the American Experience Table of Mortality. with interest at four percent 
per year, and strictly in accordance with the terms and conditions of such contracts, and for life insurance 
contracts issued on and after that date shall be the one-year preliminary term method of valuation, as 
'!ereinafter modified, on the basis of the American Experience Table of Mortality or at the option of the 
insurer, the American Men Ultimate Table of Mortality with interest at three and one.half percent per 
year. 

2. If the net renewal premium under a limited payment life preliminary term policy providing for the
payment of less than twenty annual premiums under the policy, or under an endowment preliminary term 
policy. exceeds that under a twenty payment life preliminary term policy, the reserve for that policy at the 
end of any year, including the first, shall be at least the reserve on a twenty payment life preliminary 
term policy issued in the same year and at the same age, together with an amount equivalent to the 
accumulation of a net level premium sufficient to provide for a pure endowment maturing one year after 
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the date on which the last annual premium is due, or at the end of twenty years if the policy provides for 
the payment of premiums for more than twenty years, equal to the dillerence between the value on the 
maturity date of a twenty payment life preliminary term policy and the full net level premium reserve at 
such time ot such a limited payment life or endowment policy. Policies valued by the above method shall 
contain a clause specifying either that tbe reserve of the policies shall be computed in accordance with the 
twenty payment life modification of the preliminary term method of valuation, or that the first year's 
insurance is term insurance. 

3. Except as otberwiSe provided in § 38.2-3131 for group annuity and pure endowment contracts, the
legal minimum standard tor the valuation of annuities is.sued on and alter January l, 1937, shall be the 
Combined Annuity Table, With interest at four percent per year, but annuities deferred ten or mare years 
and written in connection with life insurance shall be valued on the same basis as that used in computing 
the consideration or premium tor the me insurance, or upon any higher standard, at the insurer's option. 

4. Tbe Jegal minimum standard for the calculation of the reserve liability tor insurance against
disability incorporated in life insurance policies issued on and after January 1, 1937, shall be on the basis 
of any table adopted by the insurer and approved by the Commission, with interest at three and one-halt 
percent per year. However, in no case shall such liability be less than one-halt of the net annual premium 
tor the disability benefit computed by the table. 

5. The legal standard tor the valuation of group insurance written as yearly renewable term insurance
issued on and after Janua.ry J, 1937, shall be on the basis of the American Men Ultimate Table of 
Mortality with interest at three and one-halt percent per year. 

6. The legal minimum standard for the valuation of industrial policies issued on and after January 1,
1937, shall be the American Experience Table of 'Mortality, with interest at three and one-half percent per 
year; however, any insurer may voluntarily value its industrial policies on the basis of the standard 
jJJdustrisl mortality table or tbe substandard industrial mortality table, and by the level net premium 
method or in accordance with their terms by the modified preliminary term method as described in 
paragraph 2 of this section, or the full prelimina.ry term method. 

All industrial policies issued on and alter Janua.ry l, 1937, shall be valued under the rules set forth in 
this section, whether or not the policies provide tor surreader values, either in cash, paid-up insurance. or 
extended insurance. 

7. Tbe Commson may vary the standards of interest and mortality in tb.e case of alien insurers as to
contracts .issued by those insurers in countries other than the United States, and in particular cases of 
invalid lives and other extra hazardS. 

8. It the actual annual premium charged tor insurance is less than the net annual premium tor tbe
insurance. computed as specified in th.is section, the insurer Shall set up an additional reserve equal to the 
value of an annuity of the difference between the actual premium charged and the net premium required 
by this section, and the term of which at the date of the valuation shall equal the period during which 
future premium payments are to become due on the insurance. The annuity shall be valued according to 
the table of mortality with the rate of interest at which the net annual premium is calculated. 

9. Reserves for all of these policies and contracts, or all of any class of these policies and contracts,
may be calculated, at the insurers option, according to any standards which produce greater aggregate 
reserves tor all the policies and contracts. or all of the class of the policies and contracts so valued, than 
the minimum reserves required by this section; and in each case the insurer shall report to the 
Commission in its annual statement the standards it used in making the valuatton. 

Dratting Note; Proposed § 38.2-3129 applies only to policies and contracts previously issued. The 
repeal or alteration of this section has no effect on those policies already issued as they were subject 
to the law existing at the time of their issuance. Therefore, the section is being kept for reference 
only. 

Dratting Note: Former § 38.1-456 (proposed §§ 38.2·3130 through 38.2-3142) below has been 
reorganized into 13 sections to improve the internal cross-references and mate the section less 
cumbersome. 

§ 38.2-3130. Minimum valuation standard of policies subsequenUy .issued.-This section sbaII apply only
to those policies and contracts issued on or after the operative date stated in § 38.2·3214, except as 
provided in this article and except as otherwise provided in §§ 38.2-3131 through 38.2-3136 tor group 
annuity and pure endowment contracts issued before the operative date. 

Except as otherwise provided in §§ 38.2-3131 through 38.2-3136, the minimum standard for the valuation 
of all such policies and contracts shall be the Commissioners reserve valuation methods defined in §§ 
38.2-3137. 38.2-3138 and 38.2-3l41, three and one-half percent interest, or for policies and contracts other 
than annuity and pure endowment contracts issued on or after July 1, 1975, tour percent interest for such 
policies issued before July 1, 1979, five and one-half percent interest for single premium life insurance 
poUcir:::s 1:1m1 tour ana one-nait percenr 1nrerest tor all other policies iSsUed on or after July 1. 1979, and the 
following tables: 

1. For all ordinary policies of life insurance issued on the standard basis, excluding any disability and
accidental death benefits in those policies, the Commissioners 1941 Standard Ordinary Mortality Table for 
those policies issued before the operative date of § 38.2·3215, and the Comm.rs.goners 1958 Standard 
Ordinary Mortality Table tor those policies issued on or after the operative date of § 38.2-3215 and before 
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the operative date of § 38.2·3209. For any category of those policies issued on female riskS, all modified 
net premiums and present values referred to in this section may be calculated according to an age not 
more than six years younger than the actual age of the insured. For policies issued on or after the 
operative date of § 38.2-3209 (i) the Commissioners 1980 Standard Ordinary Mortality Table, or (ii) at the 
election of the insurer for any one or more specified plans of life insurance, the Commissioners l 980 
Standard Ordinary Mortality Table with Ten-Year Select Mortality Factors. or (iii) any ordinary mortality 
table adopted after 1980 by the National Association of Insurance Commissioners and approved by 
regulation promulgated by the Commission for use in determining the minimum standard of valuation for 
those policies.-

2. For all industrial life insurance policies issued on the standard basis, excluding any disability and
accidental death benefits in those policies, the 1941 Standard Industrial Mortality Table for those policies 
ismJed before tbe operative date of § 38.2-3216, and for those policies issued on or after that operative date 
the Commissioners 1961 Standard Industrial Mortality Table or any industrial mortality table adopted after 
1980 by the National Association of Insurance Commissioners and approved by regulation promulgated by 
the Commission tor use in determining the minimum standard of valuation for those policies. 

3. For individual annuity and pure endowment contracts, excluding any disability and accidental death
benefits in those contracts-the 1937 Standard Annuity Mortality Table or, at the insurer's option, the 
Annuity Mortality Table for 1949 Ultimate, or any modification of those tables approved by the Commission. 

4. For group annuity and pure endowment contracts, excluding any disability and accidental death
benefits in those contract>-the Group Annuity Mortality Table for 1951, any modification of that table 
approved by the Commission. or, at the insurer's option. any of the tables or modifications of tables 
specified tor individual annuity and pure endowment contracts. 

5. For tot.al and permanent disability benefits in or supplementary to ordinary policies or contracts-for
policies or contracts issued on or alter January l, 1966, the tables of Period 2 disablement rates and the 
1930 to 1950 termination rates of the 1952 Disability Study of the Society of Actuari� with due regard to 
the type of benefit or any tables of disablement rates and termination rates adopted after 1980 by the 
National Association of Insurance Commissioners and approved by regulation promulga.ted by the 
Commission tor use in determining the minimum standard of valuation tor those policies; tor policies or 
contracts issued on or after January 1, 1961, aJJd prior to January l, 1966, either those tables or, at the 
insurer's option. the Oass (3) Disability Table (1926); and tor policies issued before January l, 1961. the 
Class (3) Disability Table (1926). Any such table sball. for active Jives, be combined with a mortality table 
permitted tor calculating the reserves for life insurance policies. 

6. For accidental death benefits in or supplementary to policies-for policies .issued on or after January
1. 1966. the 1959 Accidental Deatb. Benefits Table or any acciden'tal death benefits table adopted after 1980
by the National Association of Insurance Commissioners and approved by regulation promulgated by the
Commission for use in determining the minimum standard of valuation for those policies; for policies issued 
on or alter January 1. 1961, and before Janua.iy 1, 1966, either that table or, at the insurer's option. the
Inter-Company Double Indemnity Mortality Table; and tor policies issued before January 1, 1961. the
Inter-Company Double Indemnity Mortality Table. Either table shall be combined with a mortality table
permitted tor calculating the reserves for life insurance policies.

7. For group life insurance, life insurance .issued on the substandard basis and other special benefits,
any table approved by the Commission. 

§ 38.2-3131. Minimum valuation standard for annuities subsequently issued. -A. Except as provided in
§§ 38.2-3132 through 38.2-3136, the minimum standard for the valuation of all individual annuity and pure 
endowment contracts issued on or after the operative date of this section as defined herein, and for all 
annuities and pure endowments purchased on or after that date under group annuity and pure endowment
contracts, shall be the Commissioners reserve valuation methods defined in §§ 38.2-3137 and 38.2·3138 and
the following tables and interest rates:

1. For individual annuity and pure endowment contracts issued before July 1, 1979, excluding any 
disability and accidental death benefits in those contracts-the 1971 Individual Annuity Mortality Table, or 
any modification of that table approved by the Commission, and six percent interest for single premium 
immediate annuity contracts, and four percent interest for all other individual annuity and pure endowment 
contracts. 

2. For individual single premium immediate annuity contracts issued on or after July 1, 1979, excluding
any disability and accidental death benefits in those contracts-the 1971 Individual Annuity Mortality Table 
or any individual annuity mortality table adopted after 1980 by the National Association of Insurance 
Commissioners and approved by regulation promulgated by the Commission for use in determining the 
minimum standard of valuation for those contracts, or any modification of those tables approved by the 
Commsion, and seven and one-half percent interest. 

3. For individual annuity and pure endowment contracts sued on or after July 1, 1979, otber than
single premium immediate annuity contracts, excluding any disability and accidental death benefit:$ in those 
indiVidual annuity and pure endowment contracts-the 1971 Individual Annuity Mortality Table or any 
individual annuity mortality table adopted after 1980 by the National Association of Insurance 
Commsioners and approved by regulation promulgated by tbe Commission tor use in determining the 
minimum standard of valuation for those contracts, or any modification of those tables approved by the 
Commission, and five and one-half percent interest tor single premium deferred annuity and pure 
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endowment contracts and tour and one-half percent interest tor all other Jndlvldual annuity and pure 
endowment contracts. 

4. For all annuities and pure endowments purchased before July l, 1979, under group annuity and pure
endowment contracts, excludJng any disability and accldental death benellts purchased under those 
contracts-the 1971 Group Annulty Mortallty Table, or any modl!lcatlon of that table approved by the 
Commission, and six percent interest. 

5. For all annuities and pure endowments purchased on or after July l, 1979. under group annuity and
pure endowment contrac� excluding any disability sad accidental death benefits purchased under those 
contracts-tbe 1971 Group Annuity Mortality Table or any group annuity mortality table adopted alter 1980 
by tbe Natjonal Association of Insurance Commmlone.ts and approved by regulation promulgated by the 
Commission tor use in determining the minimum standard of valuation tor those annuities and pure 
endowments, or any modlflcation of those tables approved by the Commission. and seven and one-half 
percent interest. 

B. Alter July 1, 1975, any insurer may tile with the commission a wrltten notice of its election to
comply witb the proviSions of this section after a specified date before January l, 1979, which shall be the 
operative date of this section tor that insurer; however, an insurer may elect a dltterent operative date for 
individual annuity and pure endowment contracts from that elected tor group annuity and pure endowment 
contracts. It an insurer makes no such election, the operative date of this section for that insurer shall be 
January 1, 1979. 

§ 38.2-3132. Computation of minimum valuation standard ot policies subsequently issued. -The interest
rates used in determining the minimum stalldard for the valuation of the following items shall be the 
calendar year statutory valuation interest rates as defined in §§ 38.2-3130 through 38.2-3136: 

1. All lite insurance policies issued in a particular calendar year, on or after the operative date of §
38.2-3209; 

2. A11 individual annuity and pure endowment contracts issued in a particular calendar year on or after
January l, 1983, except that an insurer may elect tor this to apply to all indiViduaJ annuity and pure 
endowment contracts issued after July 1, 1982: 

3. All annuities and pure endowments purchased in a particular calendar year on or alter January 1, 
1983, under group annuity and pure endowment contracts; ud 

4. Any net increase in a particular calendar year atter Juua.iy l, 1983, in amounts held under
guaranteed interest contracts. 

§ 38.2·3133. Calendar year statutory valuation interest rates.-A. The calendar year statutory valuation
interest rates, referred to in this section as " I, u sbaJJ be determined as tonows and the results rounded to 
the nearest one-quarter of one percent: 

1. For lite insurance,

1=.03 + W (Rl-.03) + (W/2) (R2·.09) 

where Rl is the lesser of R and.09, 

R2 is the greater of R and.09, 

R is the reference interest rate defined in § 38.2-3135, and 

Wis the weighting factor defined in § 38.2·3134; 

2. For single premium immediate annuities, and for annuity benefits involving life contingencies arising
from other annuities with cash settlement options, and from guaranteed interest contracts With cash 
settlement options, 

I= .03 + W (R-.03) 

where 

R is the reference interest rate defined in § 38.2·3135, and 

W is the weighting factor defined in § 38.2-3134; 

3. For other annuities With cash settlement options and guaranteed interest contracts with cash
settlement options, valued on an issue year basis, except as stated in paragraph 2 of this subsection, the 
farmufa for life insurance stated in paragraph l of this subsection sh.all apply to annuities and guamnteed 
interest contracts With guarantee durations in excess of ten years. The formula tor single premium 
�mmediate annuities stated in paragraph 2 of this subsection sba1J apply to annuities and guaranteed 
snterest contracts with guarantee duration of ten years or less; 

4. For other annuities With no cash settlement options and for guaranteed interest contracts with no
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cash settlement options, the formula for single premium immediate annuities stated in paragraph 2 of this 
subsection shall apply; 

5. For other annuities with cash setUement options and guaranteed interest contracts with cash
settlement options, valued on a change in fund basis, the formula for single premium immediate annuities 
stated in paragraph 2 of this subsection shall apply. 

B. However, if the calendar year statutory valuation interest rate for any life insurance policies issued
in any calendar year determined without reference to this sentence differs from the corresponding actual 
rate tor similar policies issued in the immediately preceding calendar year by Jess than one-half of one 
percent, the calendar year statutory valuation interest rate for life insurance policies shall equal the 
corresponding actual rate tor the immediately preceding calendar year. For purposes of applying the 
immediately preceding sentence. the calendar year statutory valuation interest rate for life insurance 
policies issued in a calendar year shall be determined tor 1980, using the reference interest rate defined 
for 1979. and shall be determined for each later calendar year regardless of when § 38.2-3209 becomes 
operative. 

§ 38.2-3134. Weighting factors. -The weighting factors referred to in the formulas in § 38.2-3133 are
given in tbe following tables: 

l. Weighting Factors for Life Insurance:
Guarantee 
Durat.ion 
(Years) 
10 or less 
More than 10. but not more than 20 
More than 20 

Weighting 
Factors 

.50 

.45 

.35 

For lite insurance, the guarantee duration is the maximum number of years the life insurance can 
remain in force on a basis guaranteed in the policy or under options to convert to plans of lite insurance 
with premium rates or nontorfeiture values or both that are guaranteed in the original policy. 

2. Weighting factor tor single premium immediate annuities and for annuity benefits involVing life
contingencies arising from other annuities With cash settlement options and guaranteed interest contract 
with cash settlement options: 

.80 

3. Weighting factors tor other annuities and for guaranteed iaterest contracts, except as stated in
paragraph 2 of this section, shall be as specified in tables a, b, and c below, according to the rules and 
definitions in paragraphs 4, 5 and 6 of this section: 

a. For annuities and guaranteed interest contracts valued on an issue year basis:
Guarantee Weighting Factor 
Duration for Plan Type 
(Years) A B C 

5 or 1 ess : . 80 . 60 . 50 
More than 5. but not more than.IO: .75 60 .50 

More than 10. but not more than 20: .65 50 .45 
More than 20: .45 35 .35 

b. Plan Type 

For annuities and guaranteed 
interest contracts valued on 
a change in fund basis. the 
factors shown in table a 
increased by: 

c. 
For annuities and guaranteed 
interest contracts valued on 
an issue year basis . other 
than those with no cash 
settlement options . that do 
not guarantee interest on 
considerations received more 
than one year after issue or 
purchase and for annuities 
and guaranteed interest 
contracts valued on a chanee 
in fund basis that do not 
guarantee interest rates on 
considerations received more 
than twelve months beyond the 
valuation date. the factors 

A 

A B C 

. 15 . 25 .05 

B 
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shown in table a or derived 

in table b increased by: 
.05 . 05 .05 

4. For other annuities with cash settlement options and guaranteed interest contracts With cash
settlement options, the guarantee duration is the number of years for which the contract guarantees interest 
rates in exce9 of the calendar year statutory valuation interest rates tor life insurance policies with 
guarantee duration in excess of twenty years. For other annuities with no cash settlement optioas and for 
guaranteed interest contracts with no cash settlement options, the guarantee duration is the number of 
years from the date of issue or date of purchase to the date annuity benefits are scheduled to begin. 

5. Plan type as used in the above tables is defined as follows:

PJan 1ype A: At any time policyholders may withdraw funds only (i) with an adjustment to reflect 
changes in interest rates or �t values since receipt of the funds by the insurer, (ii) without that 
adjustment but in installments over five years or more, (iii) as an immediate lite annuity, or (iv) no 
Withdrawal permitted. 

Plan 7ype B: Before expiration of the interest rate guarantee, the policyholder may withdraw funds 
only (i) with an adjustment to renect changes in interest rates or asset values since receipt of the funds by 
tbe insurer, (ii) without that adjustment but in installments over five yea.rs or more, or (iii) no withdrawal 
permitted. At the end of the interest rate guarantee, funds may be withdrawn without the adjustment in a 
single sum or in installments over Jess than five years. 

Plan 'lype C: The policyholder may withdraw funds before expiration of the interest rate guarantee in 
a single sum or in installments over less than five years either (i) without adjustment to renect changes in 
interest rate or imet values since receipt of the IWJds by the insurer, or (ii) subject only to a fixed 
surrender charge stipulated in ·the contract as a percentage of the fund. 

6. An iDSurer may elect to value guaranteed interest contracts with caslJ settlement options and
annuities With cash settlement options on either an is.we-year basis or on a clJange.in-tund basis. 
Guaranteed interest contracts With no cash settlement options and other amJuities with no cash settlement 
options must be valued on an is.We-year basis. As used in §§ 38.2-3132 through 38.2-3136, an issue-year basis 
of valuation refers to a valuation basis under which the interest rate used to determine the minimum 
valuation standard for the entire duration of tbe annuity or guaranteed interest contract is tile calendar 
year valuation interest rate tor tbe year of issue or year of purcbase ot the amJuity or guaranteed interest 
contract. As used in §§ 38.2-3132 through 38.2-3136, tbe cb.ange-in-tund basis of wluation refers to a 
\IBJuation basis under which the interest rate used to determine the minimum valuation standard applicable 
to each change in the fund held under the annuity or guaranteed interest contract is the calendar year 
valuation interest rate tor the year of the change in the fund. 

§ 38.2-3135. Reference interest rate. -The reference interest rate referred to in § 38.2-3133 means:

1. For all lite iasurance, the lesser of the average over a period of thirty-six months and the average
over a period of twelve months, ending on June 30 ot the calendar year nm precedmg the year of .issue, 
of Moody's Corporate Bond Yield Average-Monthly Average Corporates, as published by Moodys Investors 
Service, Inc. 

2. For sJngle premium immediate annuities and for annuity benefits involving lite coatiagencies arising
from other annuities with casb settlement options and guaranteed interest contracts with cash settlement 
opt1oJJS, UJe average over a period of twelve months, ending on June 30 of the calendar year of issue or 
year of purcbase, of Moody's Corporate Bond Yield Average-Monthly Average Co.rporates, ss published by 
Moody's Investors Service, Inc. 

3. For other annuities With cash settlement options and guaranteed laterest contracts with cash
setuement options. valued on a year.of.issue . basis, except as stated in paragraph 2 of this section, with 
guarantee duration in excea of ten yeal'S, the lesser of the average over a period of tllirty-six months and 
the average over a period of twelve months, ending on June 30 ot the calendar year ot issUe or purchase, 
of Moody's Corporate Bond Yield Average-Monthly Average Cotporates, as published by Moody� Investors 
Servjce, Inc. 

4. For other annuities With cash settlement options and guaranteed interest contracts with cash
settlement options, valued on a year-of-issue basis, e%cept as stated in paragraph 2 of this secti.on. with 
guarantee duration of ten years or less, the average over a period ot twelve months, ending on June 30 of 
UJe calendar year of sue or purchase, of Moody's Col])Orate Bond Yield Average-Monthly Average 
Corporates, as published by Moody's Investors Service, Inc. 

5. For other annuities with no cash settlement options and tor guaranteed interest contracts · with. no 
cash settlement options. the average over a period of twelve months, ending on June 30 of the calendar 
year nf i�uP nr rmrt-ha!UI, o� Moody'& Corpor:ate lh)nd Yield Avo.rag._Montbly AvD.rage Corporates., as 
published by Moody's Investors Service, Inc. 

6. For other annuities with cash settlement options and guaranteed interest contracts with cash 
settlement options, valued on a change-in-fund basis, except as stated in paragraph 2 of this section, the 
average over a period ot twelve months, ending on June 30 of the calendar year of the change in the 
fund, of Moody's Corporate Bond Yield A verage-Montbly Average CoJpOrates, as published by Moody's 
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Investors Service, Inc. 

§ 38.2-3136. Alternative method for determining reference interest rates. -If Moody's Corporate Bond
Yield Average-Monthly Average Corporates is no longer published by Moody's Investors Service, Inc., or if 
the National Association of Insurance Commissioners determines that Moody's Corporate Bond Yield 
Average-Monthly Average Corporates as published by Moody's Investors Service, Inc. is no longer 
appropriate for the determination of the reference interest rate as defined in § 38.2-3135, then an 
alternative method for determination of the reference interest rate may be substituted if it is adopted by 
the National Association of Insurance Commissioners and approved by the Commission. 

§ 38.2-3137. Reserve valuation method-life insurance a.nd endowment benefits. -A. Except as otherwise 
provided in §§ 38.2-3138 and 38.2-3141, reserves according to the Commissioners reserve valuation method, 
for the life insurance and endowment benefits of policies providing tor a uniform amount of insurance and 
requiring the payment of uniform premiums shall be any exce$ of the present value at the date of 
valuation of any future guaranteed benefits provided for by those policies, over the then present value of 
any future modified net premiums for those policies. The modified net premiums for any such policy shall 
be a uniform percentage of the respective contract premiums tor those benefits. excluding any extra
premiums charged because of impairments or special hazards, so that the present value at tbe date of iSSue 
of the policy of all tbe modified net premiums shall be equal to the sum of the then present value of 
those benefits provided for by the policy and the excess of 1 over 2, as follows: 

1. A net level annual premium equal to the present value at the date of issue of those benefits
provided for after the first policy year, divided by the present value at the date of issue of an annuity of 
one dollar per year payable on the first and each following anniversa.ry of the policy on which a premium 
tails due. However. the net level annual premium shall not exceed the net level annual premium on the 
nineteen-:rear premium whole life plan for insurance of the same amount at an age one year higher than 
the age at issue ot the policy. 

2. A net one-year term premium for the benefits provided for in the first policy year.

B. For any life insurance policy issued on or after January 1, 1986, (i) tor which the contract premium
in the first policy year exceeds that of the second year, (ii) for which no comparable additional benefit iS 
provided in the first year tor that excess first year premium and (iii) that provides an endowment benefit 
or a cash surrender value or a combination of both in an amount grea.ter than the excess first year
premium, the reserve according to the Commissioners reserve valuation method as of any policy 
anniversary occurring on or before the assumed ending date. defined to be the first policy anniversary on 
which the sum of any endowment benefit and any cash surrender value then available is greater than the 
excess premium. shall, except as otherwise provided in § 38.2·3141, be the greater of the reserve as of (!le 
policy annivezsa.ry calculated as described in subsection A of this section and the reserve as of the policy 
annive.rsa.ry calculated as described in that subsection. but with (a) the value defined in paragraph 1 of 
that subsection being reduced by fifteen precent of the amount of the excess first year premium. (b) �11 
present values of benefits and premiums being determined without reference to premiums or benefits 
provided tor by the policy after the assumed ending date, (c) the policy being assumed to mature on (!le 
annual ending date as an endowment. and ( d) the cash surrender value provided on the annual ending 
date being considered as an endowment benefit. In making the abOve comparison the mortality and interest 
bases stated in §§ 38.2-3130 through 38.2-3136 shall be used. 

C. Reserves according to the Commissioners reserve valuation method for (i) life insurance policies
providing tor a varying amount of insurance or requiring the payment of varying premiums, (ii) group 
annuity and pure endowment contracts purchased under a retirement plall or plan of deterred 
compensation, established or maintained by an employer, including a partnership or sole proprietorship, or 
by an employee organization, or by botb, other than a plan proViding individual retirement accounts or 
indiVidual retirement annuities under § 408 of the Internal Revenue Code, as amended, (iii) disability and 
accidental death benefits in all policies and contracts, and (iv) all other benefits, except lite insurance and 
endowment benefits in lite insurance policies and benefits provided by all other annuity and pure 
endowment contracts, shall be calculated by a method consistent with. the principles of this section. 

§ 38.2-3138. Reserve valuation method-annuity and pure endowment benetits.-A. This section shall
apply to annuity and pure endowment contracts, other than group annuity and pure endowment contracts 
purchased under a retirement plan or plan of deterred compensation, established or maintained by an 
employer. including a partnership or sole proprietorship, or by an employee organization, or by both, other 
than a plan providing individual retirement accounts or individual retirement annuities under § 408 of tbe 
Internal Revenue Code, as amended.

B. Reserves according to the Commissioners annuity reserve method for benefits under annuity or pure
endowment contracts, excluding any disability and accidental death benefits in those contracts, shaJJ be the 
greatest of the respective excesses of the present values, at the date of valuation, of the future guaranteed 
benefits, including guaranteed nonforfeiture benefits, provided for by those contracts at the end of �ch 
respective contract year, over the present value at the date of valuation of a.av future valuation 
conslaerations derived from future gross considerations required by the terms of the contract that beCf!me 
payable before the end of the respective contract year. The future guaranteed benefits shall be determmed 
by using the mortality table, if any, and the interest rate or rates specified in those contracts for 
determining guaranteed benefits. The valuation considerations are the portions of tbe respective gross 
considerations applied under the terms of those contracts to determine nonforfeiture values. 

§ 38.2·3139. Mimimum reserves. -In no event shall an insurer's aggregate reserves for all life insurance
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policies, excluding disability and accidental death benefits, be less than the aggregate reserves calculated in 
accordance with the methods set forth in §§ 38.2-3137, 38.2-3138, 38.2-3141 and 38.2-3142 and the mortality 
table or tables and rate or rates of interest used in calculating non.forfeiture benefits tor those policies. 

§ 38.2·3140. Option.al resezve calculation.- Reserves for any category of policies, contracts or benefits as
establisbecl by the Commis.tjon may be calculated, at the· insurer's option, according to any standards that 
produce greater aggregate reserves tor tbe category than those calculated according to the minimum 
standard provided in this arocle, but the rate or rates of interest used tor policies and contracts other than 
annuity and pure endowment contracts shall not be higher than the con-espondiag rate or rates of interest 
used in caJculati.ng any nonforfeiture benefits provided for in those policies and contracts. 

§ 38.2-3141. Reserve calculation-valuation net premium exceeding the gross premium charge. -A. If in
any contract year the gross premium charged by a lite insurer on any policy or contract is less than the 
valuation net premium for the policy or contract calculated by the method used in calculating the reserve 
on the policy or contract but using the minimum valuation standards of mortality and ra.te of interest. the 
minimum rese,ve required tor the policy or contract shall be the greater of either the reserve calculated 
according to the mortality 'table, rate of interest, and method actually used tor the policy or contract. or 
the reserve calculated by the method actually used for the policy or contract but using the minimum 
valuation standards of mortali'ty and rate of interest and replacing the valuation net premium by the actual 
gl'f)$ premium in each contract year for which the valuation net premium exceeds the actual gross 
premium. The minimum valuation standards of mortality and rate of interest referred to in this section are 
those standards stated in §§ 38.2-3130 through 38.2-3136. 

B. For any lite insurance policy issued on or alter January l, 1986, for which the gross premium in
the first policy year exceeds that of the second year and for which no comparable additional benefit is 
provided in tbe first year tor that excess and which proVides an endowment benefit or a cash surrender 
value or a combination of both in an amount greater than tbe excess premium. the provisions of this 
section shall be applied as if the method actually used in calculating the reserve tor the policy were the 
method described in § 38.2-3137, ignoring subsection B of § 38.2-3137. Tb.e minimum reserve at each policy 
anniveJSary of such a policy shall be the greater of the minimum reserve calculated in accordance with § 
38.2-3137, and the minimum reserve calculated in accordance with this section. 

§ 38.2-3142. Reserve calculation-indeterminant premium plans.-For any plan of life insurance that
provides for future premium determination, the amounts of which are to be determined by the insurer 
based on estimates of future experience, or for any plan of life insurance or annuity whose minimum 
reserves cannot be determined by the methods described in §§ 38.2-3137. 38.2-3138 and 38.2-3141, the 
reserves held under any such plan shall: 

1. Be appropriate in relation to tbe benefits and the pattern of premiums for that plan; and

2. Be computed by a method consistent with the principles of this article, as determined by regulations
promulgated by the Commission. 

§ 38.2-3143. Asse:$ment against insurers whose policies are valued.-The Commission is hereby
authorized to � against evezy insurer wbose policies are valued a sum not exceeding one cent for each 
Sl,000 of insurance in force. but ao more than the cost of valuatio� wbicb shall be paid into the state 
treasury and placed by the Comptroller to the credit of the maintenance fund of the Bureau of Insurance. 

§ 38.2·3144. Article not applicable in certain cases.-Nothing in this article shall be construed to apply
to any insurer in the transaction of industrial sick benefit insurance as defined in § 38.2-3544. nor to 

. fraternal benefit societies. 
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Title 38.2 

CHAPTER 32. 

Standard Nonforfeiture Provisions for Life Insurance. 

Section 38.1-470.1 in existing Chapter 9, Article 4 has been subdivided into 
multiple sections, proposed §§ 38.2-3219 through 38.2-3229, to improve the 
readability. 
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CHAPTER 32. 

STANDARD NONFORFEITURE 

PROVISIONS FOR UFE INSURANCE 

§ 38.2-3200. Nonforfeiture benefits and cash surrender values in life policies issUed prior to operative
date stated in § 38.2-32J 4.-A. This section shall apply only to life insurance policies isSued prior to the 
operative date stated in § 38.2-3214. 

B. Tile nonforteiture benefit referred to in § 38.2-3309 shall be available to the insured in the event of
default in premium payments. after premiums have been paid for three lull years. Tl.le premium paid for 
tbe insured under any policy proVision shall not be considered in default. The noalorteiture benefit shall be 
a stipulated fonn of insurance, effective from the due date of tbe defaulted premium. the aet value of 
which shall at least equal the reserve at the date of default on the policy and on any dividend additions to 
the policy, exclusive of the reserve on account of return premium iasurance and 011 total and permanent 
disability and additional accidental death beaetits, less a · sum not more than two and one.half percent of 
tbe amount insured by the policy and of any dividend additions to the policy and less any eristillg 
indebtedness to the illsurer on or secured by the policy. The policy shall specity tbe mortality table and 

rate at interest used in computing these reserves. IIJStead of allowu,g a deduction from tbe reserve of a 
sum not more than two and one-half percent of tbe amount insured by the poJicy, and of any dividend 
additiom to the policy, the iIJSurer may insert in the poJicy a provision that one.liltb of the reserve may be 
deducted. or may provide in the policy that a deduction may be made of two and one-hall percent of the 
amount insured by the poJjcy or one-fjfth of the reserve. at the .insurers option. The cash surreader value 
referred to in § 38.2-3309 shall be available upon surrender of the policy to the insurer Wit.bin one month 
of the due date of the defaulted premium and shall at least equal the sum which would otherwise be 
available tor the purcllase of insurance. The ilJsurer may deter: payment far not more than three months 
alter the application tor tbe casb surrender value 'is made. 

C If more tban one option is provided, the policy shall stipulate wllich of the op'tions slJall be effective 
it the insured does not elect any option on or before the expiration of the grace period allowed tor the 
payment ot the premium. 

D. A proVision may aJso be inserted in 'tbe policy tbat in the event of default ill a premium payment
before the options become available, the reserve on any dividend additioas .then ia force may, at the 
insurer's option, be paid in cash or applied as a net premium to the purcllsse of pai.tJ.up term· insurance 
lor any amount aot exceeding tb.e lace amount of the original policy. 

E. Tbis section shall apply to term insUrance policies only if the- term is lor more tbBIJ twenty years. 
Draltiag Note: This section applies only to policies that have already been i§ued. If jt were repealed, 

the policies to wbicb it applies would still have to comply because they were issued subject to this section. 
Likewise, any rewording would have no legal ellect as the language appUcabJe at the time the poUcy was
issued would be tbe standard with which the policy would have to comply. This section 'is being kept for 
reference only, and tberetore only editorial changes are being proposed. 

§ 38.2-3201. Same; tor industrial lite polides.-A. This section shall apply only to industrial life
insurance policies issued prior to the operative date stated in § 38.2·3214. 

B. The nontorteiture benefits referred to in § 38.2·3347 shall be available in the eveat of defauJt in
premium payments alter premiums b.ave been paid tor five full yeazs, Without action on the part of the 
insured. Tlze nontorleiture benefit shall be a stipulated form of i.usurance, effective from the due date of 
the defaulted premium. the net value of which at least equals the reserve oa the policy, exdudiag any 
reserves tor provisions (i) relating to benefits for specific types of disability, (ii) granting additional 
insurance specifically against accidental death, and (ill) granting otber benefits in addition to lite insurance, 
at tbe end of the last completed policy year for which premiums have been paid, and on any diVidend 
additions to tbe policy, less a specified maximum percentage, not more than two and one-halt. of the 
maximum lace amount insured by the policy and of any dividend additions to the policy and less any 
e%isti.ng indebtedness to tile insurer on or secured by tbe policy. The policy shall specify tbe mortality 
table, rate ol interest and method of valuation used tor computing these reserves. 1be policy shall also 
specify the percentage or other rule of calculation so as to permit determination of ttJe values tor each 
year for which required values are not induded in the policy. Instead of allowing tor the deduction from 
the reserve of a sum not more than two and oae.balt percent of tbe maximum lace amount insured by the 
policy and of any dividend additions to the policy, the insurer may iasert in the policy a provision that one 
- filth of the reserve may be deducted, or may provide in the policy that a deduction· may be made of
two and one.hall percent of the maximum face amount insured by tbe policy or one-rdtb of the reserve at
the insurers option.

C. It more tban one option is provided, the policy shall stipulate which of the options shall apply if the
iw;un:cJ ra11:, w noury rne insurer 01 nis se1ecuon 01 an opnon. 

D. The cash surrender vaJue referred to ill § 38.2-334 7 shall be available alter premiums have been
paid tor ten lull years upon surrender ot the policy to the insurer within three months of the due date at 
the defaulted premium and shall be at least equal to the sum which would otherwise be available tor the 
purchase of insurance. Tbe insurer may deter payment for not more than three months after the 
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application tor the cash su"ender value is made. This section shall not apply to term insurance policies of 
twenty years or less. but such term policy shall specify the mortality table, rate of interest and method of 
valuation adopted tor computing reserves. 

Dratting Note: The drafting note to proposed § 38.2-3200 applies. 

§ 38.2-3202. Standard nonforteiture law; required policy provisions.-A On and after the operative date
stated in § 38.2·3214, no life insurance policy, except as stated in § 38.2-3213, shall be delivered or issued 
for delivery in this Commonwealth unless it contains in substance the following proVisions and statements, 
or corresponding provisions and statements that in the opinion of the Commission (i) are at least as 
favorable to the defaulting or surrendering policyholder and (ii) essentially comply with § 38.2-3212: 

I. That in the event of default in any premium payment, the insurer will grant, upon proper request
not later than SiXty days alter the due date of the premium in default. a paid-up nonforfeiture benefit on a 
plan stipulated in the policy, effective as of the due date. in the amount specified in this article. Instead of 
the stipulated paid-up nontorteiture benefit. the insurer may substitute, upon proper request not later than 
sixty days after the due date of the premium in default, an actuarially equivalent alternative paid-up 
nonlorleiture benefit that provides a greater amount or loager period of death benefits or, if applicable, a 
greater amount or earlier payment of endowment benefits. 

2. That upon sun-ender of the policy within sixty days after the due date of any premium payment in 
default. alter premiums have been paid tor at least three full years tor ordinary insurance or five full 
years for industrial insurance. the insurer will pay, instead of any paid-up noaforfeiture benefit. a cash 
surrender value in tbe amount specified in this Chapter. 

3. That a specified paid-up aontorteiture benefit shall become ellective as specified in the policy unless
the person entiUed to make an election selects another available option not later than sixty days after the 
due date of the premium in default 

4. That tor a policy paid up by completion of all premium payments or continued under any paid-up
nonforfeiture benefit that became effective on or after the third policy annivenazy tor ordinary insurance 
or the fifth policy annive�ry tor industrial insurance. the insurer Will pay, upoa surrender of the policy 
Within thirty days after any policy anniversary, a casb su"ender value in the amount specified in this 
article. 

5. For policies that provide on a basis guaranteed in the policy unscheduled changes in beaefits or
premiums, or both, or that provide an option tor cballges in benefits or premiums, or both, other than a 
change to a new policy, a sta.tement of the mortality table, interest rate, and method used in calculating 
cash surrender values and the paid-up nontorteiture benefits available under the policy. All other policies 
shall include a statement of tbe mortality table and interest rate used in calculating the cash surrender 
values and the paid·up nonforfeiture benefits available under the policy, together with a table shoWing any 
cash surrender value and any paid-up nonforfeiture benefit available under the policy on each policy 
anaiveJSary either during the first twenty policy years or duriag the term of the policy, whichever is 
shorter. The values and benefits referred to in this paragraph shaJJ be calculated upon the assumption that 
there are no dividends or paid-up additions credited to the policy and that there is no indebtedness to the 
insurer on the policy. 

6. A brief and general statement of the method to be used in calculating the cash sun-ender value and
the paid-up aontorleiture benefits available under the policy on any policy anniven;azy beyond tbe last 
annjve.rsary for which the values and beDelits are consecunveJy shown in 'the policy, With an explanation of 
how the existence of any paid-up additions credited to the policy or any indebtedness to the insurer on the 
policy affects the cash sun-ender values and the paid·up non.forfeiture benefits. 

B. To the extent that any of the foregoing provisions are not applicable to the plan of insUrance, they
may be omitted from the policy with the approval of the Commission. 

C. Tiie insurer shall reserve the nght to deter the payment of any cash surrender value for no more
than six months after demand tor the cash surrender value and surrender of the policy. 

§ 38.2-3203. Same: cash surrender value in case of default.-A. Any cash surrender value available
under any life insurance policy .issued on or after the operative date stated in § 38.2·3214 in the event of 
default in a premium payment due on any policy anmver.;ary, whether or not required by § 38.2-3202, shall 
at least equal any excess of the present value, on that annive1S31Y, of the future guaranteed benefits that 
would have been provided for by tbe policy� including any existing paid-up additions had there been no 
default. over the sum of (i) tbe then present vaJue of the adjusted premiums as defined in § 38.2-3205 
through § 38.2-3209, corresponding to premiums that would have fallen due on aad after tbat anniver.sary, 
and (ii) the amount of any indebtedness to the insurer on the policy. 

B. For any policy issued on or alter the operative date of § 38.2·3209 and providing at the option of 
the insured supplemental life insurance or annuity benefits tor an identifiable additional premium by rider 
or supplemental policy provision, the cash sun-ender value referred to in subsection A of this section. shall 
at least equal the sum of (j) the cash surrender value defined in subsection A tor an otllerwiSe simuar 
policy issued at the same age without the rider or supplemental policy provision and (ii) the cash 
surrender value defined in subsection A for a policy providing only the benefits provided by the rider or 
supplemental policy provision. 

C. For any family policy .i$ued on or after the operative date of § 38.2-3209, defining a primary

230 



insured and providing term insurance on the life of the spouse of the primary insured eKOiring before the 
spouse achieves the age of seventy-one. the cash surrender value referred to in subsection A of this section 
shall at least equal the sum of (i) the cash sun-ender value defined in subsection A for an otherwise 
similar policy issued at the same age without the term insurance on the lite of the spouse and (ii) the 
cash surrender value defined in subsection A for a policy providing only the benefits proVided by the term 
insurance on the lite of the spouse. 

D. Any casb surrender value available within thirty days after any policy anniversary under any policy
paid up by completion of all premium payments or any policy continued under any paid-up nonforfeiture 
benefit, whether or not required by § 38.2-3202, shall at least equal the present value. on that anniversary, 
of the future guaranteed benefits provided for by the policy, including any existing paid�up additions, 
decreased by any indebtedness to the insurer on the policy. 

§ 38.2-3204. Same; present value of paid-up nonforfeiture benefits on default.-Any paid-up nontorfeiture
benefit available under a life insurance policy issued on or after the operative date stated in § 38.2-3214 in 
the event of default in a premium payment due on any policy anniversary shall be such that its present 
value as of that aaniversa.ry shall at least equal the cash surrender value then provided for by the policy 
or. if none is provided tor, shall equal the cash surrender value that would have been required by § 
38.2-3203 in tbe absence of the condition that premiums have been paid tor a specified period. 

§ 38.2-3205. Same; calculation of adjusted premiuir..s.-A. The provisions of this section shall not apply to
policies mued on or after the operative date as defined in § 38.2-3209. Except as provided in subsection C 
of tbiS section. the adjusted premium for any life insurance policy .issued on or after the operative date 
stated in § 38.2-3214 shall be calculated on an annual basis and shall be a uniform percentage of the 
respective premiums specified in the policy tor eacll policy year. excluding any extra premiums charged 
because of impairments or special hazards, so that the present value at the date of issue of the policy of 
all adjusted premiums is equal to the sum of: (i) the then preseo.t value of the future guaranteed benefits 
provided tor by the policy; (ij) two percent of the amount of insurance, if the insurance is uniform in 
amount, or of the equivalent uniform amount as defined in subsection B of this sectton if the amount of 
insurance varies with tbe du.ration of the policy; (iii) forty percent ot tile adjusted premium for the first 
policy year; and (iv) twenty-five percent of either the adjusted premium tor the rJl"St policy year or the 
adjusted premium tor a whole life policy of the same uniform or equivalent uniform amount with uniform 
premiums tor the whole of lite issued at the same age tor the same amount of insurance, whichever is 
less. However, in applying the percentages specified in (iii) and (iv) of this subseetion, no adjusted 
premium shall be deemed to exceed four percent of tbe amount of insurance or level amount equivalent to 
the amount of insurance. The date of issue of a policy tor the purpose of UJis section shall be the date as 
of which the rated age of the ilJSUred iS determined. 

B. The equivalent uniform amount of a policy providing · an amount of insurance va.ryiag with the 
duration of the policy is the level amount of i1JSurance provided by an otherwise similar policy, containing 
the same endowment benefit or benefits, if any. issued at the same age and tor the same term, the amount 
of which does not vazy with duration and the benefits under which have the same present value at th.e 
date of issue as the benefits under tbe policy. However, tor a policy providing a varying amount of 
i1JSurance issued on tbe Jile of a child under age ten. the equivalent uniform amount may be computed as 
though the amount of insurance provided by the policy prior to the attainment of age ten were the amount 
provided by the policy at age ten. 

C. The adjusted premiums for any policy providing term insurance benefits by a rider or a
supplemental policy provision shall equal (i) the adjusted premiums for an otherwise similar policy is.sued 
at the same age without the term jnsurance benefits, increased, during the period tor which premiums for 
the term insurance benefits are payable by (ii) the adjusted premiums tor the term insurance. Items (�) 
and (ii) of this subsectio.u shall be calculated separately and as specified in subsections A and B of thIS 
section. For the purposes of items (ii). (iii). and (iv) of subsection A of this section, the amount of 
insurance or equivalent uniform amount of insurance used in the calculation of the adjusted premiums 
referred to in item (ii) of this subsection shall equal the excess of the corresponding amount determined 
for the entire policy over the amount used in the calcuJation of the adjusted premiums in item (i) of this 
subsection. 

§ 38.2-3206. Same; tables used tor calculations.-Except as otherwise proVided in §§ 38.2-3207 and
-38.2-3208. all adjusted premiums and present values referred to in §§ 38.2-3202 through 38.2-3205 shall for
all policies of ordina,y insurance be calculated on the basis of the Commmioners 1941 Standard Ordinary
Mortality Table. However. for any category of ordinary insurance issued on female risks, adjusted
premiums and present values may be calculated according to an age not more than three years younger
than the actual age of the insured and tbe calculations for all policies of industrial insurance shall be
made on the basis of the 1941 Standard Industrial Mortality Table. All calculations shall be made on the
basis of the rate of interest, not exceeding three and one-half percent per year. specified in the policy tor
calculating cash surrender values and paid-up nonforfeiture benefits. However, in calculating the present
value of any paid-up term insurance with any accompanying pure endowment if any, offered as a
nontorteiture benefit, the rates of mortality assumed may be not more than 130 percent of the rates of
mortality according to the applicable table. For insurance sued on a substandard basis, the calculation of
2ny Adjudod pl"Offliu� :uid proc�nt "21U4K' .m.2y bo &.2£c,d on =:any othor t::i.bJo of .Jfl�lity q.,;.rifi,,:,,rf hy thP
insurer and approved by the Commission.

§ 38.2·3201. Same; use of new mortality table; ordinary policies.-Tbe provisions of this section shall not
apply to ordinary policies issued on or after tbe operative date as defined in § 38.2-3209. In the case of 
ordinazy policies issued on or after the operative date ot § 38.2-3215, all adjusted premiums and present 
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values referred to in ** 38.2-3202 through 38.2-3205 shall be calculated on the basis of the Commissioners 
l 958 Standard Ordinary Mortality Table and the rate of interest specified in the policy for calculating cash 
surrender values and paid-up nonforfeiture benefits. However, the rate of interest shall not exceed (i) three 
and one-half percent per year for policies issued before July l, 1975. (ii) four percent per year for policies 
issued on or after July 1. 1975, and prior to July 1. 1979, and (iii) five and one-half percent per year for 
policies issued on or after July I, 1979. Notwithstanding the foregoing provisions of this section. the rate of 
interest for any single premium whole life or endowment insurance policy issued on or after July 1. 1979, 
may be a rate not exceeding six and one-half percent per year. For any category of ordinary insurance 
issued on female risks. adjusted premiums and present values may be calculated according to an age not 
more than six years younger than the actual age of the insured. In calculating the present value of any 
paid-up term insurance with any accompanying pure endowment offered as a nonforfeiture benefit. the 
rates of mortality assumed may be not more than those shown in the Commissioners 1958 Extended Term 
Insurance Table. For insurance issued on a substandard basis the calculation of any adjusted premiums and 
present values may be based on any other table of mortality specified by the insurer and approved by the 
Commission. 

§ 38.2-3208. Same; industrial policies.-The provisions of this section shall not apply to industrial policies
issued on or alter the operative date as defined in § 38.2-3209. For industrial policies issued on or after the 
operative date of § 38.2-3216, all adjusted premiums and present values referred to in §§ 38.2-3202 through 
38.2-3205 shall be calculated on the basis of the Commissioners 1961 Standard Industrial Mortality Table 
and the rate of interest specified in the policy for calculating cash surrender values and paid-up 
nontorteiture benefits. However, the rate of interest shall not exceed (i) three and one-half percent per 
year tor policies issued before July l. 1975, (ii) four percent per year tor policies issued on or after July 
1, 1975. and prior to July 1, 1979, and (iii) five and one-ball percent per year tor policies is.sued on or 
after July I, 1979. Notwithstanding the foregoing provisions of tbis section, the rate of interest for any 
single premium whole life or endowment insurance policy issued on or after July 1, 1979, may be a rate 
not exceeding six and one-half percent per year. In calculating the present value of any paid-up term 
insurance with any accompanying pure endowment offered as a nonforfeiture benefit. the rates of mortality 
assumed may be not more than those shown in the Commissioners 1961 Industrial Extended Term 
Insurance Table. For insurance issued on a substandard basis, the calculations of any adjusted premiums 
and present values may be based on any other table of mortality specified by the insurer and approved by 
the Commission. 

Dratting Nate: The deletion of .. However" in the next to the last sentence is consistent with the lack of 
··However" in the next to the last sentence of § 38.2-3207.

§ 38.2-3209. Same; adjusted premiums tor policies.-A. This section shall apply to all policies issued on
or alter the operative date as defined in this section. Except as provided in subsection G of this section. 
the adjusted premiums tor any policy shall be calculated on an annual basis and shall be a uniform 
percentage of the respective premiums specified in the policy for each policy year. excluding amounts 
payable as extra premiums to cover impairments or special hazards and also excluding any uniform annual 
contract charge or policy fee specified in the policy in a statement of the method to be used in calculating 
the cash surrender values and paid-up nontorfeiture benefits. so that the present value at the date of issue 
of the policy of all adjusted premiums shall equal the sum of (i) the then present value of the future 
guaranteed benefits provided tor by the policy; (ii) one percent of either the amount of insurance, if the 
insurance is uniform in amount, or the average amount of insurance at the beginning of each of the first 
ten policy years; and (iii) I 25 percent of the nonforfeiture net level premium as defined in subsection B of 
this section. However, in applying the percentage specified in (iii) of this subsection no nonforfeiture net 
level premium shall be deemed to exceed four percent of either the amount of insurance, if the insurance 
is uniform in amount, or the average amount of insurance at the beginning of each of the first ten policy 
years. The date of issue of a policy for the purpose of this section shall be the date as of which the rated 
age of the insured is determined. 

B. The nonforfeiture net level premium sball equal the present value, at the date of issue of the
policy, of the guaranteed benefits provided for by the policy divided by the present value. at the date of 
issue of the policy. of an annual annuity of one dollar payable on the date of mue of the policy and on 
each anniversary of the policy on which a premium falls due. 

C. For a policy that provides, on a basis guaranteed in the policy. unscheduled changes in benefits or 
premiums. or both, or that provides an option for changes in benefits or premiums, or both. ot!Jer than a 
change to a new policy. the adjusted premiums and present values shall initially be calculated on the 
assumption that future benefits and premiums do not change from those stipulated at the date of issue of 
the policy. At the time of any change in the benefits or premiums, the future adjusted premiums. 
nonforteiture net level premiums and present values shall be recalculated on the assumption that future 
benefits and premiums do not change from those stipulated by the policy immediately after the change. 

D. Except as otherwise provided in subsection G of this section, the recalculated future adjusted
premiums for any policy referred to in subsection C of this section shall be a uniform percentage of the 
respective future premiums specified in the policy for each policy year, excluding amounts payable as 
extra premiums to cover impairments and special hazards, and also excluding any unjform annual contract 
clla.rr;c -or p-olicy k,c $p-C..-:ifi,c,:J io the: p.:,Iicy io a �tateou;ul uf th.: nn::t/1.ou tv IJ,c � in ca.l�ulati.n,; th-c C4:lh 
surrender values and paid-up nonforleiture benefits, so that the present value at the time of change to the 
newly defined benefits or premiums of all future adjusted premiums shall equal the excess of (I) over (2). 
where (I J is (i) the then present value of the then future guaranteed benefits provided for by the policy 
plus (ii) any additional expense allowance and (2) is the tben cash surrender value, if any, or present 
value of any paid-up nonforfeiture benefit under the policy. 
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E. The additional expense allowance, at the time of the change to the newly defined benefits or
premiums. shall be the sum of (i) one percent of the excess, if positive, of the average amount of 
insurance at the beginning of each of the first ten policy years after the change over the average amount 
of insurance before the change at the beginning of each of the first ten policy years after the time of the 
most recent preVious change, or, if there has been no previous change, the date of issue of the policy and 
(ii) 125 percent of the increase, if positive, in the nonforteiture net level premium.

F. The re_calculated nonforleiture net level premium shall equal (1) divided by (2), where (1) iS the
sum of (i) the 1wnforfeiture net level premium applicable before the change times the present value of an
annual_ annuity of one dollar payable on each anniversa.ry of the policy on or after the date of the change 
on which a premium would have fallen due had the cbange not occurred, and (ii) tbe present value of tbe 
increase in future guaranteed benefits provided by the policy, and (2) is tbe present value of an annual 
annuity of one dollar payable on eaeh anniversary of the policy on or after the date of change on which a 
premium tails due. 

G. Notwithstanding any other provisions of this section, tor a policy issued on a substandard basis that
provides reduced graded amounts of insurance so that, in each policy year, tbe policy has the same tabular 
mortality cost as a.a otberwiSe similar policy issued on the standard basis that provides higber uniform 
amounts of insurance, adjusted premiums and present values tor the substandard policy may be calculal:ed 
as if it were issued to provide the higher uniform amounts of insurance on the standard basis. 

H. All adjusted premiums and present values referred to in §§ 38.2-3202 through 38.2-3213 shall tor all
policies of ordinary insurance be calculated on the basis of (i) the Com1lJi$.ioners 1980 Standard Ordinary 
Mortality Table or (ii) at the election ol the insurer tor any one or more specified plaJJS of life insurance, 
the Commissioners 1980 Standard DrdinAry Mortality Table with Ten-Year Select Mortality Factors. The 
premiums and values shall for all policies oJ industrial insurance be calculated on the basis of the 
Commissioners J 961 Standard Industrial MortaJity Table. The premiums aDd values shall tor all policies 
is.sued in a particular calendar year be calculated on the basis of a rate of interest not exceeding the 
nonforfeiture interest rate as defined in this section tor p-:,Jicies issued in that calendar year, provided that 

l. At the insurer's option. calculations tor all policies issued in a particular calendar year may be
made on the basis of a rate of interest not exceeding the nontorfeiture interest rate, as defined in this 
section, tor policies issued in the immediately preceding calendar year; 

2. Under any paid·UP nonforfeiture benefit, including any paid-up diVidend additio� any C3Sh
sr.:rrender value available, whether or not required by § 38.2-3202, shall be calculated on the basis of the 
morta.lity table and rate of interest used in determining the amount of the paid-up nonforleiture benefit and 
any paid-up dividend additions; 

3. An insurer may calculate the amount of any guaranteed paid-up nontorfeiture benefit.· mduding any
paid-up additions, under the policy on the basis of an interest rate no lower 'than that specified in the 
policy tor calculating cash surrender values;

4. In calculating the present value of any paid·up term insurance llfith any accompanying pure
endowment offered as a nonforteiture benefit. the rates of mortality assumed may be not more than those 
shown in the Commissioners 1980 .Extended Term Insurance Table for policies of ordinary insurance and
not more than the Commissioners 1961 Industrial Extended Term Insurance Table tor policies of industrial 
insurance: 

5. For insurance issued on a subsamdard basis. the calculation of any adjusted premiums and present
values may be based on appropriate modifications of the tables referred to in tb.is section; 

6. Any ordinary mortality tables adopted alter 1980 by the National Association of Insur.1nce

Commissioners and approved by the Commission for use in determining the miaimum nonlorfeiture 
standard may be substituted tor the Comm�ioners 1980 Standard OrdinaIY Mortality Table with or without 
Ten-Year Select Mortality Factors or for the Commissioners 1980 Extended Term Insurance Table; and 

7. Any industrial mortality tables adopted after 1980 by the National Association of Insurance
Commissioners and approved by the Commission for use in determining the minimum nonforfeiture 
standard may be substituted for the Commissioners 1961 Standard Industrial Mortality Table or the 
Commissioners 1961 Industrial Extended Term Insurance Table. 

I. The nonforfeiture annual interest rate for any policy issued in a particular calendar year shall equal
125 percent of the calendar year statutory valuation interest rate for the policy as defined in §§ 38.2·3130 
through 38.2-3142. rounded to the nearest one-quarter percent. 

J. Any refiling of nontorleiture values or their methods of computation for any previously approved
policy form that involves only a change in the interest rate or mortality table used to compute 
nontorfeiture values shall not require refiling of any other provisions of that policy form. 

K. Alter July 1, 1982, any insurer may file with the Commission a written notice of its election to 
comply With the proviSions of this section after a specified date before January l, 1989, which shall be the 
operative date of this section for that insurer. If an insurer makes no election, the operative date of this 
section for that insu:er shall be Janua.ry 1, 1989. 

§ 38.2-3210. Same; life insurance providing future premium detenninati'Jn.- For any plan of life
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�nsurance providing tor future premium determination, the amounts of whicll are to be determined by the 
insurer based on then estimates of future experience. or for any plan of life insurance for which minimum 
values cannot be determined by the methods described in §§ 38.2-3202 through 38.2-3209, then: 

1. The Commsion shall be satisfied that the benefits provided under the plan are substantially as
favorable to policyholders and insureds as the minimum benefits otherwise required by §§ 38.2-3202 through 
38.2-3209; 

. 2. The Commission shall be satiSfied that the benefits and the pattern. of premiums of tb.e plan are not
misleading to prospective policyholders or insuredS; and 

3. The cash surrender values and paid-up nonforfeiture benefits provided by the plan shall not be less
tb�n _the minimum values and benefits required for the pJan computed by a method consistent with the 
pnnczples of §§ 38.2-3202 through 38.2-3213. as determined by the Commission. 

Drafting Note: The addition of "Same" to the title of the section is to make it consistent with the other 
section titles. 

§ 38.2·3211. Same; other factors ia calculations.-A. Any cash surrender value and any paid-up
�ontorteiture benefit available under any life insurance policy issued on or alter the operative date stated 
in § 38.2.J214 in the event nt default in a premium payment due at any time other than on the policy 
annive.rsa,y. shall be calculated with allowance tor the lapse of time and 'the payment of fractional 
premiums beyond the last preceding policy annive.rsazy. All values referred to in §§ 38.2-3203 through 
38.2-3209 may be calculated upon the assumption that any death benefit is payable at the end of the policy 
year of death. The net value of any paid-up additions, other than paid-up term additions. shall at least 
equal the amounts used to provide these additions. 

B. I. Notwithstanding the provisions of § 38.2-3203, additional benefits payable in the followiag cases
and premiums tor them Shall be disregarded in ascertaining cash surrender values an.d nontorfeiture 
benefits required by §§ 38.2-3202 through 38.2-3216: 

a. Death or dismemberment by accident or accidental means;

b. Total and permanent disability;

c. Reversionary annuity or deterred revemo.na.ry annuity 'benefits;

d. Term insurance benefits provided by a rider or supplemental policy provision to which, if issued as
a separate policy. this section would not apply ;

e. Term insurance on the life of a child or on the lives of Children provided in a policy on the life of 
a parent ot the child. ii the term insurance expires before the Child's age is twenty-six, is uniform in 
amount after the child's age is one, and has not become paid up by reason of the death of a parent of 
the child; and 

I. Other policy benefits additional to life insurance and endowment benefits. 

2. No additional benefits shall be required to be included in any paid-up nontorteiture benefits. 

§ 38.2-3212. Same; policies issued on or after Janua.ry 1. 1986.-A. This section. in addition to all other 
applicable sections of Jaw. shall apply to all policies issued on or after Januaiy 1, 1986. Any casl1 surrender 
value available under the policy in the event of default in a premium payment due on any policy
�aivetsa1y shall not differ by more than two-tentlJs percent of either (i) the amount of insurance, if the 
insurance is uniform in amount, or (ii) the average amount of insurance at the beginning of each of the 
first ten policy years, from the sum of (i) the greater of zero and the basic cash value specified in tllis 
section and (ii) the present value of any existing paid-up additions Jess the amount of any indebtedness to 
the insurer under the policy. 

B. The basic cash value shall equal the present value on that annivelSaJ'Y of the future guaranteed
- benefits that would have been provided for by the policy, excluding any existing paid-up additions and

before deduction of any indebtedness to the insurer, if there bad been no default, less the then present
value of the nonlorfeiture factors, as defined in this section, corresponding to premiums that would ha�e 
fallen due on and after that anniven;a,y. However, the effects on the basic cash value of supplemental life
insurance or annuity benefits or of family coverage, as described in § 38.2-3203 or § 38.2-3205, whichever
applies. shall be the same as the effects specified in § 38.2-3203 or § 38.2-3205, whichever applies. on the
cash surrender values defined in those sections.

C. I. The nonforfeiture factor for each policy year shall equal a percentage of the adjusted premium
tor the policy year, as defined in § 38.2-3205 or § 38.2-3209� whichever applies. Except as required by 
paragraph 2 of this subsection. such percentage: 

a. ShaJJ be the same percentage for each policy year between the second policy anniversary an'! the
later of (i) the fifth policy anniversary and (ii) the first policy anniversazy at which there is available 
under the policy a cash surrender value in an amount. before including any paid-up additions and �efore 
cJeducting any indebtedness. of at least two-tentbs percent of either the amount of insurance, it �e 
insurance is uniform in amount. or the average amount of insurance at the beginning of each of the first 
ten policy years; and 
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b. Shall be such that no percentage after the later of the two policy anniversaries specified in
paragraph la of this subsection may apply to fewer than five consecutive policy years. 

2. No basic cash value shall be less than the value that would be obtained if the adjusted premiums
for tbe policy, as defined in § 38.2-3205 or § 38.2·3209, whichever applies, were substituted for the 
nonlorleiture factors in the calculation of the basic cash value. 

D. All adjusted premiums and present values referred to in this section shall for a particular policy be
calculated on the same mortality and interest bases used in demonstrating the policy's compliance with the 
other sections of this article. The cash surrender vaJues referred to in this section shall include any 
endowment benefits provided tor by the policy. 

E. Any cash surrender value available other than in the event of default in a premium payment due
on a policy anniveisary. and the amount of any paid-up nonforfeiture benefit available under the policy in 
the event of default in a premium payment, shaJJ be determined by a method consistent with the methods 
specified for determining the analogous minimum amounts in §§ 38.2-3202 through 38.2·3204. 38.2-3209 and 
38.2·3211. The amounts of any cash surrender values and of any paid-up nonforfeiture benefits granted in 
connection with additional benefits, such as those listed as la through lf in § 38.2-3211, shall conform with 
the principles of this section. 

§ 38.2-3213. Same; exemptions from application of certain sections.-A. Sections 38.2-3202 through
38.2-3212 shall not apply to any: 

I. Certificates of fraternal benefit societies;

2. Reinsurance;

3. Group insurance:

4. Pure endowments;

5. Annuities or reversionary annuity contracts;

6. Term policies of uniform amount (i) tllat provide no guaranteed aontorfeiture or endowment
benefits, or renewal thereof; (ii) that are of twenty yeazs or Jess expiring before age seventy-one; and (iii) 
tor which uniform. premiums are payable during the entire term of the policy; 

7. Term policies ot decreasing amount (i) that provide no guaranteed nonforfeiture or endowment
benefits; (ii) on which each adjusted premium calculated as specilied in §§ 38.2-3205 through 38.2-3209 is 
less than the adiusted premium calculated on term policies of uniform amount. or renewal thereof; (iii) 
that provide no guaranteed nonforfeiture or endowment benefi'ts; (iv) that are issued at the same age and 
for tbe same initial amounts of iJJSurance and tor terms of twenty years or Jess expiring before age 
seventy-one; and (v) tor which uniform premiums are payable during the entire term of the policy; 

8. Policies (i) that provide no guaranteed nolllorfeiture or endowment benefits and (ii) tor which any 
casll surrender value or present value of any paid-up nonforfeitu.re benefit at the beginning of any policy 
year. calculated as specified in §§ 38.2-3203 tbrougb 38.2·3209. does not exceed two and one-half percent of 
the amount of insurance at the beginning of the same policy year; or 

9. Policies delivered outside this Commonwealtll through an agent or other representative of the iIJSurer
issuing the policy. 

B. For purposes of determining the applicability of §§ 38.2-3202 through 38.2-3216. the age at expiry for
a joint term lite insurance policy sl1all be the age at expiry of the oldest Ute. 

§ 38.2·3214. Same; operative date.- After March 17, 1948, any illsurer may file With the Commission a
written notice of its election to comply With the provisions of §§ 38.2-3202 through 38.2-3213 after a 
specified date before April l, 1948. Alter the liliag of the notice upon the specified date, which shall be 
the operative date for that insurer. the sections shall become operati.ve with respect to the policies 
· thereafter issued by that insurer. If an insurer makes no election, tile operative date for tbe insurer sllall
be April l, 1948. The Commission, for good cause shown by any iIJSurer, may extend the operative date tor
that insurer to not later than January 1, 1949.

Drafting Note: See dratting note to § 38.2-3200. 

§ 38.2·3215. Same; operative date for § 38.2-3207.-After July 1, 1959, any insurer may file with the
Commission a written notice of its election to comply witb the provisions of § 38.2-3207 after a specified 
date before Janua,y l, 1966. After the filing of the notice, then upon the specified date, which shall be the 
operative date of this section tor the insurer, § 38.2·3207 shall become operative With respect to the 
ordinary policies thereafter issued by that insurer. If an insurer ma.Ices no such election. the operative date 
of § 38.2·3207 for the insurer shall be January l, 1966. 

Dr::iltins Noto: Coe droltias note t<" § 38.3 3300. 

§ 38.2·3216. Same; operative date tor § 38.2-3208.-Atter July 1, 1962, any insurer may file with the
Commission a written notice of its election to comply with the provisions of § 38.2-3208 after a specified 
date before January l, 1968. After tbe filing of the notice, then upon the specified date, which shall be .the 
operative date of this section tor Ule insurer, § 38.2-3208 sllaJJ become operative With respect to the 
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industrial policies thereafter issued by that insurer. If an insurer makes no election. the operative date of § 
38.2-3208 for the insurer shall be January 1, 1968. 

Drafting Note: See drafting note to § 38.2-3200. 

§ 38.2·3217. Loan provisions in policies issued prior to operative date stated in § 38.2-3214.- For those
policies issued prior to the operative date stated in § 38.2-3214, the Joan value referred to in former § 
38.1-397 shall be the reserve at the enc of the current policy year on the policy and on any dividend 
additions to the policy, exclusive of the reserve on account of return premium insurance and of total and 
permanent disability and additional accidental death benefits, Jess a sum not more than two and one-half 
percent of the amount insured by the policy and of any dividend additions to the policy. The policy shall 
specify tile mortality table and rates of interest adopted for computing the reserve. The policy may further 
provide that the Joan may be deferred tor up to three months after the application for the loan is made. 
Instead of permitting the deduction from a loan on the policy of a sum not more than two and one-half 
percent of the amount insured by the policy and of any dividend additions to the policy, an insurer may 
insert in the policy a provision that one-fifth of the reserve may be deducted in case of a loan under the 
policy, or may provide in the policy that the deduction may be two and one-hall percent of the amount 
insured by the policy or one-filth of the reserve, at the insurer's option. 

Drafting Note: The drafting note to proposed § 38.2-3200 applies. The cross-reference to § 38.1-397 
remai1JS even though that section has been repealed and replaced by § 38.2-3308, because the provisions of 
repealed § 38.1-397 are the ones that apply to the .. policies issued prior to the operative date stated in § 
38.2-3214." 

§ 38.2·3218. Same; in policies subsequenuy issued.-For policies issued on or after the operative date
stated in § 38.2-3214, the Joan value referred to in former § 38.1-397 or § 38.2-3308, whichever applies, shall 
be the cash surrender value at the end of the current policy year required by § 38.2-3202. The insurer 
shall have the right to deter for up to six months alter application for the loan is made a loan on the 
policy. except when made to pay premiums to tbe insurer. 

Dratting Note: This section has been diVided into a number of sections for better organization. The 
proposed organization is in conformity with the NAIC model. 

Drafting Note: Short titles are being deleted throughout the Code. 

§ 38.2·3219. Applicability.- Sections 38.2-3219 through 38.2-3229 shall not apply to any (i) reinsurance;
(ii) group annuity purchased under a retirement plan or plan of deferred compeasation established or 
maintained by an employer. including a partnership or sole proprietorship, or by an employee organization,
or by both, other than a plan proViding indiViduaI retirement accounts or individual retirement annuities
under § 408 of the Internal Revenue Code, as amended; (iii) premium deposit fund; (iv) variable annuity;
(v) investment annuity; (vi) immediate annuity; (Vii) deferred annuity contract after annuity payments have
commenced; (viii) reversiona.ry annuity ; or (ix) contract delivered· outside this Commonwealth through an
agent or other representative of the insurer issuing the contract.

§ 38.2-3220. Nonforfeiture requirements.-A. For contracts issued on or after the operative date as
defined in § 38.2-3229, no contract of annuity, except as stated in § 38.2-3219, shall be delivered or issued 
for delivery in this CommonweaJth unle$ it contains in substance the following provisions and statements, 
or corresponding provisions and statements that in the opinion of the Commission are at least as favorable 
to the contract holder. upon cessation of payment of consideration under the contract

1. That upon cessation of payment of consideratiollS under a contract, the insurer will grant a paid-up
annuity benefit on a plan stipulated in the contract of the value specified in §§ 38.2-3222 through 38.2·3225 
and § 38.2-3227. 

2. If a contract provides tor a lump sum setUement at maturity or at any other time, a provision that
upon surrender of the contract at or before the beginning of any annuity payments, the insurer will pay 
instead of any paid-up annuity benefits a cash surrender benefit of the amount specified in §§ 38.2-3222, 
38.2-3223. 38.2-3225 and 38.2-3227. The insurer shall reserve the right to defer the payment of the cash 
surrender benefit for up to six months after demand for payment with surrender of the contract. 

3. A statement of the mortality table and interest rates used in calculating any minimum paid-up
annuity, cash sun-ender or death benefits that are guaranteed under the contract, together with sufficient 
information to determine the amoun'ts of those benefits. 

4. That any paid-up annuity, casb surrender or death benefits that may be available under the contract
are not Jess than the minimum benefits required by any statute of the state in which the contract is 
delivered and an explanation of how the existence of any additional amounts credited by the insurer to the 
contract. any indebtedness to the insurer on the contract or any prior withdrawals from or partial 
surrenders of the contract affects the benefits. 

B. Notwithstanding the requirements of th.is paragraph, any deferred annuity contract may provide that
if no considerations have been received under a contract for a period of two full years and the portion of 
the paid-up annuity benefit at maturity on the plan stipulated in the contract arising from considerations 
paid prior to that period would be less than twenty dollars monthly, the insurer may at its option terminate 
rho contrg.;;t l.,;r paTuu;;ut in u:a.::,11 uf the tllc;n p�e.ot value or tlJc portion uf (he paid-up annuity benefit, 
calculated on the basis of the mortality table, if any, and interest rate specified in the contract for 
determining the paid·up annuity benefit. This payment shall relieve the insurer of any further obligation 
under the contract. 

§ 38.2-3221. Minimum values.-The minimum values specified in §§ 38.2�3222 through 38.2-3225 and
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38.2-3227 of any paid-up annuity, cash surrender or death benefits available under an annuity contract shall 
be based upon the minimum nonforfeiture amounts defined in this section. 

A. 1. For contracts providing for flexible considerations, the minimum nonforfeiture amoUIJt at or any
time before the beginning of any annuity payments shall equal an accumulation up to that time at an

a1J1Jua1 rate of interest of three percent of percentages of the net considerations as defined in this section, 
paid prior to that time, increased by an eristing additional amount credited by the insurer to tbe contract 
and decreased by the sum of: 

Dratting Note: The language deleted in l.b below bas been moved into 1 above. 

a. Any prior withdrawals from or partial surrenders of the contract accumulated at a rate of interest
of three percent per year and 

b. The amount of any indebtedness to the insurer on the contract, includillg interest due and accrued.

2. The net considerations for a given contract year used to define the minimum nonlorfeiture amount
shall be aot l� than zero and shall equal the corresponding gross considerations credited to the contract 
during that contract year Jess an annual contract Cllar,ge of thirty dollars and less a collection cba�e of 
oae dollar and twenty-five cents per consideration credited to tbe contract during that contract year. The 
percentages of net considerations shall be sixty-live percent of t/Je net consideration tor the first contract 
year and eighty-seven and one.half percent of the net considerations for the second and later contract 
yeazs. Notwithstanding tbe proVisions of the preceding sentence, the percentage shall be sixty-five percent 
of the portion of the total net consideration tor any renewal contract year that ezceeds by not more 'than 
two times the sum of those portions of the net colJSiderattoas in all prior contract years for which tb.e 
percenta,e was sixty-live percent 

B. For contracts providing for lbced scheduled considerations, minimum nonlorleiture amounts shall be 
calculated on the assumption that considerations are paid BlJJJUally in advance and shall be the same as tor 
contracts with flexible considerations tbat are paid annually 'With two exceptions: 

I. The portion of the net consideration for the first contract year to be accumulated shall be the sum
ot sixty-five percent of the .net consideration tor tile first contract year plus twenty-two and one-bal! 
percent of the excess of tbe net consideration tor the first contract year over the lesser of the net 
considerations tor the second and third contract yea.rs. 

2. The annual contract charge shall be the lesser of (i) thirty dollars or (ii) ten percent of the gl'O$ 

annual consideration. 

C. For contracts providing for a single consideration, minimum noaforteiture amounts shall be the same
as tor contracts with nexibJe coasiderations except that the percentage of net colJSideration used to 
determine the minimum nonforteiture amount sllalJ equal ninety percent. a.n.d the net consideration shall be 
the gross consideration Jess a contract charge of seventy-five dollars. 

§ 38.2-3222. Computation of present value.- Any paid-up a.Dlluity benefit available under a contract shall
be such that its present value on the date annuity payments are to commence at least equals the minimum 
nontorleiture amount on that date. The present value shall be computed using the mortality table, if any, 
and the interest rate specified in the contract for determining the minimum paid-up annuity benefits 
guaranteed in the contract 

§ 38.2-3223. Calculation of cash sun-ender values. -For contracts that proVide cash surrender benefits,
the cash surrender benefits available before maturity shall not be less than the present value as of the 
date of surrender ot that portion of the maturity value of the paid-up alllJuity benefit that wouJd be 
proVided under the contract at maturity arising from considerations paid before the time of cash surre.oder, 
reduced by the amount appropriate to renect any prior Withdrawals from or partial surrenders of 'the 
contract The present value shall be calculated on the basis of an interest rate not more Ulan one percent 
higher than the interest rate specified in the contract tor accumulating the net colJSiderations to determine 
the maturity value. decreased by the amount of any indebtedness to the insurer on the contract, including 
interest due and accrued, and increased by any existing additional amounts credited by the insurer to the 
contract. In no event shall any cash surrender benefit be less than the .minimum noaforfeiture amount at 
that time. Tile death benefit under such contracts shall at least equal the cash surrender benefit 

§ 38.2-3224. ca1culation of paid-up annuity benefits.-For contracts that do not provide cash surrender
benefits, the present value of any paid-up annuity benefit available as a nonlorteiture option at any time

prior to maturity shall not be less than the present value of that portion of the maturity value of the 
paid-up annuity benefit provided under the contract arising from considerations paid before the time the 
contract is surrendered in exchange tor, or changed to, a deferred paid-up anDuity. The present value sJJall 
be calculated for the period before the maturity date oa the basis of the interest rate specified in the 
contract tor accumulating the net considerations to determine the maturity value. and increasect by any 
existing additional amounts credited by the insurer to the contract. For contracts that do not provide any 
death benefits before the bemnniJU! of anv annuitv Davmen�. the .nr�nt �,11,:i,: c1u:a11 N> N'll,,.,1,�t,:ari nn th,:, 
lJ8SlS or the interest rate and the mortality table specified in the contract tor determining the maturity 
value of the paid-up annuity benefit. In no event shall the present value of a paid-up annuity benefit be 
less than the minimum nonforteiture amount at that time. 

§ 38.2-3225. Maturity date.-For the purpose of determining the benefits calculated under §§ 38.2-3223
and 38.2-3224 for annuity contracts under which an election may be made to have annuity payments 
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commence at optional maturity dates, the maturity date shall be deemed to be the latest date for which 
election is permitted by the contract, but shall not be deemed to be later than the anniversazy of the 
contract next following the annuitant's seventieth birthday or the tenth anniven.a.ry of the contract, 
whichever is later. 

§ 38.2-3226. Disclosure of limited death benefits. -Any contract that does not provide cash surrender
benefits or does not provide death benefits at least equal to the minimum nonforfeiture amount before the 
beginning of _any annuity payments shall include a statement in a prominent place in the contract that 
those benefits are not provided. 

§ 38.2-3227. Inclusion of lapse of time considerations.-Any paid-up annuity, cash surrender or death 
benefits available at any time, other than on the contract anniversary under any contract with fixed 
scheduled considerations, shall be calculated with allowance tor a lapse of ti.me and the payment of any 
scheduled considerations beyond the beginning of the contract year in which cessa.ti.on of payment of 
considerations under the contract occurs. 

§ 38.2-3228. Proration of vaJues; additional benefits. -For any contract that provides, within the same
contract by rider or supplemental contract provision, both annuity benefits and life insurance benefits that 
are in excess of the greater of cash surrender benefits or a return of the gross considerations with interest, 
the minimum nonforleiture benefits shall equal tile sum of the minimum non.forfeiture benefits for the 
annuity portion and any minimum nonlorfeiture benefits for the nte insurance portion computed as if each
portion were a separate contract. Notwithstanding tbe provisions of §§ 38.2-3222 through 38.2-3225 and § 
38.2-3227, additional benefits payable (i) in the event of total and permanent disability. (ii) as reversiona!Y 
annuity or deferred revelSionaz:y annuity benefits, or (iii) as other policy benefits additional to life 
insurance, endowment and annuity benefits, and consideratiolJS tor all the additional benefits, shall be 
disrega.rded in ascertaining the minimum aonforfeiture amounts, paid-up annuity, cash sun-ender and death 
benefits that may be required by this artide. The inclusion of these additional benefits shall not be 
required in any paid-up benefits, unless the additional benefits separately would require minimum 
nonforfeiture amounts. paid-up annuity, cash sun-ender and death benefits. 

§ 38.2..J229. Effective date.-Alter July l, 1979, any insurer may file with the Commission a written
notice of its election to comply with the provisions of §§ 38.2·3219 through 38.2-3229 after a specified date 
before July 1. 1981. The date specified in the notice shall be the operative date tor that iDSurer in 
complying with the requirements of §§ 38.2-3219 through 38.2·3229 which shall apply to annuity contracts 
thereafter issued by that insurer. The operative date for insurers making no election shall be July 1. 1981. 

238 



Tille 38.2 

CHAPTER 33. 

Life Insurance Policies. 

ARTICLE 1. 

Life Im;urance Policies; Annuities. 

The following substantive changes are proposed for this chapter: 

1. In § 38.1-392 (proposed § 38.2-3303), the grace period was changed from one
month to thirty-one days for consistency with the grace periods for other types
of policies. Also, the provision for deducting overdue premiums from
settlements has been limited to earned overdue premiums through the month of
death.

2. In § 38.1-403 (proposed § 38.2-3314), a title will not be required on the back of
policies.

3. In proposed § 38 .. 2-3315, Variations for certain forms of policies; providing more
favorable terms, reference to flexible premium policies was added.

Since most of this article contains standard policy provisions for individual life 
insurance policies, the following editorial changes have been made: 

1.. Moving existing §38.1-408 (proposed § 38.2-3114), Statements required in 
variable life insurance and annuity contracts and certificates issued pursuant 
thereto, and existing §38.1-408.1 (proposed § 38.2-3112), Designation of 
testamentary trustee as beneficiary, to Chapter 31. 

2. Making existing §38.1-406 (proposed § 38.2-3316), Provisions prohibited, and
existing §38 .. 1-407 (proposed§ 38.2-3317), Provisions required by other states or
countries, not apply to group life insurance. Similar provisions have been added
to Article 2, Group Life Insurance Policies.
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ARTICLE 2. 

Group Life Insurance Policies. 

1. Existing Chapter 8, Article 7 and Chapter 9, Artiele 5 have been merged to
create this new article.

2. The many sections detailing the requirements of types of eligible groups (from
existing Chapter 9, Article 5) have been deleted. Instead, we would allow a
group policy to be issued to any type of group.

The draft proposes:

A. Eliminating inconsistent and unnecessary requirements such as
participation, minimum size and premium payment limitations;

B. Allowing group coverage for spouses and children under all types of groups,
except debtor groups, and increasing the amount limitations to be the same
amount as the insured group member;

C. Eliminating the amount limitation for credit union groups in existing
§ 38.1-476.1; and

D. In existing § 38.1-482, which has been renumbered § 38.2-3339, Exemption
of group life insurance policies from legal process, changing "employee" to
,,person insured'' or "insured person" to clarify the meaning of the section.
(This could possibly expand the scope of the exemption.)

3. In § 38.1-427 .1 (proposed § 38.2-3330), Payment of benefits, a facility of
payment provision, the $500 limit has been raised to $2,000;

4. In § 38.1-428 .. 2 (proposed § 38.2-3333), Right to an individual policy upon
termination of group policy or elimination of class of insured person, the $2,000
limit has been raised to $10,000.

5. A new section (proposed § 38.2-3338), which lists prohibited policy provisions has
been added.

ARTICLE 3. 

Industrial Life Insurance Policies. 

In the definition of industrial life insurance the reference to rrweekly premium policy" 
has been deleted because companies now sell weekly premium ordinary policies. 
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CHAPTER 33. 

UFE INSURANCE POUCIES. 

Article l. 

Life Insurance Policies; Annuities. 

§ 38.2-3300. Requirements; exceptions.-A. No individual life insurance policy shall be delivered or
issued for delivery in this Commonwealth unless it contains in substance all of tile requirements prescribed 
in §§ 38.2·3301 through 38.2-3315 of this article. 

B. As used in this article. ''individual lite insurance" means any life insurance other than group life
insurance, industrial Jile insurance_ am1uities, credit lite insurance, and pure endowmena with or without 
return ot premiums or of premiums and interest. However, for the purposes of § 38.2-3308, ''policy" 
includes annuity contracts that provide tor policy loans and certificates issued by a fraternal benefit 
society. 

C. The requirements of §§ 38.2-3300 through 38.2-3315 sllall not apply to policies of reinsurance or to
policies .issued or granted .in exdlaDge tor lapsed or surrendered policies. 

Dratting Notes: l. Individual Jile insurance was defined so that it would not have to always be referred 
to as "'lite insurance other than......

2. A sentence bas been added to clarity that the policy provision does apply to annuities with loan
provisions and certilicates issued by a fraternal benefit society. 

3. Tile provisions contaiaed in existing § 38.1-405, standard policy provisions not required in certain
cases, have been moved up to become subseetioa C of 'this section. 

§ 38.2-3301. Ten-day right to examine policy.-No individual life insurance policy sball be delivered or
issued tor delivery in this Commonwealth unless it bas prmted on it a notice stating in subst.allce that it, 
during a ten -day period from the date the policy is delivered to the policyoner, the policy is surrendered 
to the insurer or its agent with a written request tor canceJJatioa, the policy sbal1 be void from tbe 
beginning and t.be imurer sl1a1l refund aay premium paid tor the policy. NotbhJg in this section shall 
probibit an insurer from extendiDg tbe right to examine period to more tball ten days it the period is 
specified in tb.e policy. 

§ 38.2-3302. How premiums payable.- Each .illdividual life imuraace policy shall have a provision that
aJJ premiums aner the first premium shall be payable in advance.

§ 38.2.a303. Grace period.-A. Each individual life .insurance policy sba11 contain a provision that tile
insured is enttUed to a grace period ol not Jess thall thirty-one days withia which the payment of anr 
premium after the ttrst premium may be made, subject at the insurer's option to aa interest charge tbat IS 
not to exceed six percent per year tor tbe number of days of grace elapsing before the payment of the 
premium. 

B. Tbe provision sbalJ aJso state that during the grace period tbe policy sball continue in lull force, but
if a claim arises under the policy during tbe grace period before the overdue premium or any overdue 
premium installment is paid, the amount of any eamed overdue premium or installment thrOugb. the policy 
month ot death with interest may be deducted from any amount payable under the policy ill settlement. 
The grace period shall start on tbe premium payment due date. 

DrattJng Note: 1. Tbe grace period was cbanged to 31 days tor coasistency with tb.e grace periods for 
other types of policies. 

2. The provision tor deducting overdue premiums trom settlements has been limited to earned overdue
premiums through tb.e month of death. 

§ 38.2·3304. Policy constitutes entire contract; statements deemed representations.-A Each individual
lite insurance policy shall contain a provision that the policy, or the policy and tbe application for the 
policy ii a copy ot the application is endorsed upon or attached to the policy when mued, shall constitute 
the entire contract between the parties. 

B. Tbe provision shall also st.ate that:

l. All statements made by the insured shall, in the absence of fraud, be deemed representations and
not warranties; and 

2. No statement shall be used in defense of a claim under the policy unless it is contained in a written
application that is endorsed upon or attached to the policy when issued. 

C. M used in this section. "policy•· shall include any riders, endorsements or amendments.
Ds-al'tius Nute. I\ ucriuit.iuu vl .. pulfr;y .. ha., lxx:n oddc;d ro:r clo.rifi(;ODOD.

§ 38.2-3305. Incontestabillty.-A. Each individual lite insurance policy shall contain a provision that the 
policy shall be incontestable after it bas been in force during the lifetime of the insUred tor two years 
from its date of mue except for nonpayment of premiums. 
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B. Provisions relating to benefits in event of disability, and proVJSIOns granting additional insurance
specifically against death by accident or accidental means, may be excepted in the incontestability 
provision. 

§ 38.2-3306. Misstatement of age.- Each individual life insurance policy shall contain a provision that if,
at any time before final settlement under the policy, the age of the insured, or the age of any other 
person if considered in determining the premium, is found to bave been misstated, the amount payable 
under the policy shall equal the amount that the premium would have purchased at the insured's or other 
person� correct age at tbe time the policy was issued. 

§ 38.2-3307. Participation in su.rplus.-A. Each participating individual life insurance policy shall contain
a provision that the policy Shall participate in the surplus of the insurer. Any policy containing a provision 
for participation at the end of the first policy year, and annually thereafter, may also provide that each 
dividend shall be paid subject to the payment of the premiums for the next ensuing year. The policyowner 
uader any annual dividend policy shall have the right each year to have the dividend arising from the 
participation paid in cash. If the policy provides other dividend options, it shall alSo state which of the 
options shall be effective ii the insured does not elect any option on or before the expiration of the grace 
period allowed tor the payment of tb.e premium. 

B. This section shall not apply to any form of paid·up insurance, temporary insurance. or pure
endowment insurance. issued or granted in exchange for lapsed or surrendered policies. 

Dratting Note: To clarity tbe applicability of this section at its beginning, the word "participating" was 
added to the first sentence, and the reference to nonparticipating policies was deleted from the last 
sentence. ··insured" was changed to •policyowner" since the insured might not be the owner of the policy. 

§ 38.2-3308. Policy loans.-A. Each individual life insurance policy shall contain a proVision tJJat after
the policy has been in force three policy years the insurer shall at any time, while the policy is in force 
other than as extended term insurance, advance, on proper assignment or pledge of 'the policy and on the 
sole security of the policy, a sum equal to or. at the option of the policyowner, Jess than the amount 
required by § 38.2-3218. under the conditions specified by that section. 

B. Escb individual life insurance policy issued alter July 1, 1975, and prior to July l, 1981, shall
contain only one of the toIJowing policy loan interest rate proVisions: 

I. A provision that a policy Joan shall bear interest at a specified rate not exceeding eight percent per
year; or 

2. A provision that all loans under the policy, including outstanding Joans, shall bear interest at a

variable rate not exceeding eight percent per year, specified from time to time by the insurer. The 
effective date of any increase in the variable rate shall be not less than one year after the effective date 
of the establishment of the previous .rate. If the interest rate is increased, the amount of the increase shall 
.not erceed one percent per year. The var.able rate may be decreased without restriction as to amount or 
frequency. With respect to policies providing tor a variable rate, the insurer shall give notice of: 

a. The variable rate currently effective when a loan is made and when notification of interest due is
furnished; 

b. Any increase in the variable rate at least thirty days before the effective date for any loans
outstanding forty days before that date; and 

c. The increase at the time a loan is made tor any loans made during the forty days before the
effective date of the increase. The notice shall be given as directed by the policyo'Wller and any assignee 
as shown on the records of the insurer at its home office. 

C. I. Each indiViduaI life insura.nce policy issued after July 1, 1981, shall contain a policy loan interest
rate prov.ision permitting either. 

a. A maximum fixed interest rate of not more than eight percent per year; or

b. An adjustable maximum interest rate established from time to time by the insurer as permitted by
Jaw. 

2. The interest rate charged on a policy Joan made under paragraph I b of this subsection shall not
exceed the greater of: 

a. The Published Monthly Average tor the calendar month ending two months before the date on
whicb the rate .is determined; or 

b. The ra.tP. u�rl tn rnm1111tP thP r.a�h �mrrPnrlP.r v�lnP-C. under thP. JJOlicy durine the anolicable oeriod
pius one percent per year. 

3. For the purposes of this subsection. the "Published Monthly Average" means:

a. Moody's Corporate Bond Yield Average-Monthly Average Co.rporates as published by Moody's
Investors Service. Inc.. or any successor thereto; or 
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b. If the Moody's Corporate Bond Yield Average-Monthly Average Corporates is no longer published. a
substantially similar average. established by regulation issued by the Commission. 

4. It the maximum interest rate is determined pursuant to paragraph l b of thiS subSection, the �olicy
shall contain a provision setting forth the frequency at which the rate is to be determined for that pollcy. 

5. The maximum interest rate tor each policy shall be determined at regular intervals at least once
every twelve months. but not more frequently than once every three months. At the intervals specified in 
the policy: 

a. The rate being charged may be increased whenever the increase as determined under paragraph 2
of this subsection would increase that rate by one-half percent or more per year;

b. The rate being charged shall be reduced whenever the reduction as determined under paragraph 2
of this subsection would decrease that rate by one.half percent or more per year. 

6. The insurer shall:

a. Notify the policyowner at the time a cash Joan is made of the initial interest rate:

b. Notify the policyowner of the initial interest rates on a policy Joan as soon as it is reasonably
practical to do so after making the Joan. Notice need not be given to the policyowner when a further 
premium loan is added. except as provided in paragrapb 6 c below; 

c. Send reasonable advance notice of any increase in the rates to policyowners with Joans; and

d. Include the substance of the pertinent provisions of paragraphs 1 and 4 of this subsection in the
notices required above. 

7. No policy shall terminate in a policy year as the sole result of a change in the interest rate during
that policy year. and tb.e insurer shall maintain coverage during that policy year until the time at which it 
would otherwise have terminated if there had been no change during that policy year. 

.
8. The substance of the pertinent provisions of paragraphs 1 and 4 of this subsection shall be set forth

m the policies to which they apply. 

9. For the purposes of this section:

a. The interest rate on policy loans permitted under this section includes the interest rate charged on

reinstatement of policy Joans for the period during and after any lapse of a policy. 

b. The term "policy loan" includes any premium loan made under a policy to pay one or more 
premiums that were not paid to the insurer as they fell due. 

c. The term "policy" includes certificates issued by a fraternal benefit society and annuity contracts
that provide tor policy Joans. 

10. No other provision of Jaw. including Chapter 7.2 (§ 6.1-330.6 et seq.) of TiUe 6.1. shall apply to
policy Joan interest rates unless made specifically applicabJe to the rates.

D. The insurer may deduct from the loan value any indebtedness not already deducted in determining
the value of any unpaid balance of the premium for the current policy year and any interest that may be 
�llowable on the loan to the end of the current policy year. The policy may further provide that if the 
interest on the loan is not paid when due. it shall be added to the eXisting Joan and shall bear interest at 
the same rate. 

£. A policy loan provision shall not be required in term insurance policies. 
Drafting Note: 1. In subsection C, para.graph 9. the existing reference to policyholder was deleted. The 

current Code uses the terms "insured," "policyholder." and .. policyowner" interchangeably. The correct 
term tor this section is "policyowner." 

2. In subsection D, the sentence "This provision shall not be required in term insurance., has been
�oved to a new subsection and reworded to clarity that the policy loan provision does not apply to term 
msurance policies. 

§ 38.2-3309. Nonforfeiture benefits and cash surrender values.-A .Each individual life insurance policy
sba!l contain a provision for nonforfeiture benefits. The provision shall specify the options to which the 
pohcyowner is entitled, in accordance with the requirements of § 38.2-3202. 

. B. Each individual life insurance policy shall have a provision tor cash surrender values in accordance
with the requirements of § 38.2-3203. 

§ 38.2-331 O. Table of values and options.-Each individual life insurance policy shall contain a table
showing the loan values in figures, line by line. The table shall also show any options available under the 
poli�y each year upon default in premium payments, during at least the first twenty years of the policy or 
dunng the premium.paying period if it is Jess than twenty years.
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§ 38.2-3311. Reinstatement.- Each individual lite insurance policy shall have a proVlS!on that in the
event of default in premium payments, if (i) the value of the policy has been applied automatically to the 
purchase of other insurance as provided for in this artide, (ii) the insurance is in force, and (iii) the 
original policy has not been surrendered to the insurer and cancelled, the policy may be reins'tated within 
three years from default, upon: 

l. Evidence of insurability satisfactory to the insurer;

2. Payment of premiums in arrears with interest at a rate not exceeding six percent per year payable
annually; and 

3. The payment or reinstatement of any other indebtedness to the insurer upon the policy, with interest
at the rate set forth in the policy for the indebtedness. 

Dratting Note: The changes in 2 and 3 were made to eliminate an inconsistency between this section 
and paragraph 9a of subsection C of proposed § 38.2-3308. which requires a different interest rate on policy 
loar,s. 

§ 38.2-3312. Settlement.- Each individual life insurance policy shall contain a provision that when a
death claim arises under the policy, settlement shall be made upon receipt of due proof of death. 

§ 38.2-3313 Table of installments.- If an individual life insurance policy proVides that the proceeds may
be payable in installments that are determinable prior to the maturity of the policy, the policy shall have a 
table showing the guaranteed installments. 

§ 38.2-3314. Title.-Eacb individual life insurance policy shall have a title on its face that shall briefly
and accurately describe the nature and form of the policy. 

Drafting Note: A tiUe will no longer be required on the back of policies. 

§ 38.2-3315. Variations tor certain forms of policies; providing more favorable tenns.-A. Any of the 
requirements of §§ 38.2-3300 through 38.2·3314 not applicable to single premium, nonparticipating, term, 
variable, or flexible premium life insurance policies shall to that extent. as approved by the Commission, 
be appropriately modified or not be incorporated in these policies. 

B. Any individual life insurance policy that in the opinion of the Comms.ron, contains provisions more
favorable to the policyholder than those required by §§ 38.2-3300 through 38.2-3314, may be delivered or 
issued for delivery in this Commonwealth after approval by the Commission. 

Drafting Note: A reference to flexible premium policies has been added. 
Drafting Note: This section is now subsection C of proposed § 38.2-3300. 

§ 38.2-3316. Provisions prohibited.-No individual life insurance policy shall be delivered or issued for
delivery in this Commonwealth if it contains any provision: 

l. Limiting the time within which ar,y action at law or in equity may be commenced to le$ than one 
year after the cause of action accrues; 

2. For any mode of settlement at maturity, of less value than the amount insured on the lace of the 
policy plus any dividend additions. Jess any indebtedness to the insurer on or secured by the policy, and 
less any premium or portion of any premium, that may by the terms of the policy be deducted. This 
paragraph shaJJ not apply to any nonlorleiture provision that employs the cash value Jess any indebtedness 
to purchase paid-up or extended insurance. and shall .not prohibit the issuallce of polides providing tor a 
limitation in the amouat payable under certain specified conditions; 

3. For forfeiture of the policy for failure to repay any loan on tb.e policy. or to pay interest on any
policy loan, while the total indebtedness on the policy, including interest. is less tb.an the loan value of tb.e 
policy; or 

4. To the effect that the agent soliciting the insurance is the agent of the person insured under tbe
policy, or making the acts or representations of the agent binding upon the person insured under the 
policy. 

Drafting Note: Existing item (2) has been deleted . because the subject is covered in more detail in § 
38.2-3104. 

§ 38.2-3317. ProvJSions required by other jurisdictions.- Individual life insurance policies issued by any
foreign or aljen insurer for delivery in this Commonwealth may contain any provision that is prescribed by 
the Jaws of its domiciliary jurisdiction and that is not in conflict with the laws of this Commonwealth. 
Policies issued by any domestic i.nsurer for deliveIY in any other jurisdiction may contain any provision 
required by the laws of that jurisdiction. 

Drafting Note: As part of the plan to have this article contain only standard policy provisions for 
individual Iii e insurance policies, this section. which applies to both individual and group life insurance 
policies. has been moved to Chapter 31 (proposed § 38.2-3114). 

Drafting Note: Under the plan of having this article contain standard policy provisions for individual 
life insurance, this section has been moved to Chapter 31, Article I. It should be noted that § 38.1-442.l of 
existing Chapter 9, Article 1 has the same tiUe. These provisions are being combined into one section 
(proposed § 38.2-3112). 
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Article 2. 

Group Ufe Insurance Policies. 

§ 38.2-3318. Definitions.-As used in this article:

.. Burial association group life insurance" means group life insurance iswed to an incorporated 
association, as described in § 38.2-4000, whose principal purpose is to assiSt its members in (i) financial 
planning for their funerals and burials and (ii) obtaining insurance for tbe payment, in whole or in part, of 
funeral. burial and other expenses. The association shall be deemed to be the poJicybolder, to insure the 
members of the as.sociation tor the benefit of persons other than the association. 

"Group credit life insurance" means group life insurance issued to a creditor or its parent holding 
company or to a trustee or agent designated by two or more creditors. who Shall be deemed the · 

policyholder, to insure the debtors of the creditor or creditors in connection with a loan or otb.er credit 
transaction of more than ten yea�· duration. 

Dratting Note: I. Bcisting law limits group life insurance to certain types of groups. Since many of the 
requirements are inconsistent and seem unnecessary, we have proposed to (i) eliminate the restriction that 
group life insurance can only be issued to certain types of groups in favor of a geael'31 requirement that 
group lite insurance may be issued to any type of group, and (ii) have tbe same requiremeuts for all 
groups with additional requirements tor bu.rial and creditor groups. 

2. The burial association group life insurance definition is from existing § 38.l "471.1.
3. The group credit lite insurance definition is based on existing § 38.1-480.

§ 38.2·3319. Insurance Shall meet requirements of this article.-No group life insurance policy sball be
delivered or issued for delivery in this Commonwealth unless it conforms to the requirements of this 
article. 

Drafting Note: This section bas been moved from eXisting § 38.1-411 and modified. 

§ 38.2·3320. Group requirements.-A. A group life insurance policy shall comply with the following
requirements: 

1. The members eligible tor insurance under the policy shall be all the members of the group, or all
ot any class or classes of the group. However, an insurer may exclude or limit cove.rage on any person as 
to whom evidence of individual insurability is not satisfactory to the insurer. 

2. A group lite insurance policy shall cover at least two persons, other than spouses or minor children,
at the issue date and at each policy anniversary date. 

3. The amounts of insurance under a group life insurance policy shall be based upon some plan
precludiltg individual selection by the policyholder, employer, union, association, or other organization. 

4. A group life insurance policy sbaJJ be for the benefit of petsons other than the employer or labor
union. 

B. In addition to the requirements of subsection A of this section, group credit lite insurance as
defined in § 38.2·3318 shall be subject to the folloWing requirements: 

l. The debtors eligible for insurance under tbe policy shall be all of the debtors of the creditor or
creditors. or all ot any class or classses of debtors. The policy may provide that the term ''debtors" include 
(i) borrowers of money or purchasers or lessees of goods, services or property tor which payment is
arranged through a credit transaction; (ii) the debtors of one or more subsidiary corporations; and (iii) the
debtors of one or more affiliated corporatiolJS, proprietors or partnerships if the business of the 
policyholder and of such affiliated corporations, proprietors or partnerships is under common control.

2. The premium tor the policy shall be paid by the policyholder, either from the creditor's fund, or
from charges collected from the insured debtors, or from both. Except as provided in paragraph 3 of this 
section, a policy on which no part of the premium is to be derived from the collection of such identifiable 
charges must insure all eligible debtors. 

3. An insurer may exclude any debtors as to whom evidence of individual insurability is not
satisfactory to the insurer. 

4. T.be amount of insurance on the life of any debtor shall at no time exceed the greater of the
scheduled or actual amount of unpaid indebtedness to the creditor. 

5. The insurance shall be payable to the creditor, or any successor of the right. tiUe or interest of the 
creditor. Such payment shall reduce or extinguish the unpaid indebtedness of the debtor to the extent of 
such payment. 

6. Insurance on agricultural credit transaction commitments may be written up to the amount of the
loan commitment on a nondecreasing or level term plan. Insurance on educational credit transaction 
commitments may be written up to the amount of the loan commitment Jess the amount of any repayments 
made on tbe Joan. 

Drafting Notes: I. The sections limiting group Jife insurance to certain types of groups have been 
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eliminaced. Therefore, the Code would no longer: 
a. Describe the types of groups such as employee groups;
b. State specifically to whom the policy may be issued, i.e. "issued to the employer or the 'trustees of a
fund established by an employer, which employer shall be deemed to be the policyholder'';
c. Define "employee" for employee groups to include retired employees, employees of subsidiaries,
individual proprietors and certain directors;
d. Specify to whom a public employee group policy may be mued, such as a department head or 
association of public employees;
e. Deline ''public employees"; or
t. Deline "employee•• for employers- association groups, trustee groups or protessioa.al groups.
2. So that the requirements tor all groups would be the same. with additional requirements for creditor

groups and burial groups. the foIJowing requirements were deleted: 
a. Participation requirements (e.g. 100% of employees in a noncontributory plan);
b. Minimum size requirements (e.g. employee group: ten employees; labor union: twenty-five members);
c. Restrictions on premium payments (such as requiring labor unions to pay part of the premiums);
aad
d. Amount limitations for credit union groups.
3. The following requirements were retained:
a. Tbe amounts of insurance under the policy must be based on a plan precluding individual selection
but .no longer for the insured;
b. The members eligible for insurance must be all tbe members of the group, or all or any class or
classes of the group. However, an insurer may exclude or limit coverage on any person as to whom
individual insurability is not satisfactory to the insurer, aad
c. lbe creditor group provisions are from existiDg § 38.1-480. Tile reference to credit transactions_ of
ten years or less in item (7) of § 38.1-480 bas been omitted from this section because a sumJar
provision is being added in Chapter 37 as subsection B of § 38.2-3702.
4. The various restrictions that a policy shall be issued for the benefit of persons other tba.D the 

employer (or labor union, credit union. etc.) have been replaced by a restriction that a group Ute 
insurance policy shall be tor tbe benefit of persons other than the employer or labor union. 

§ 38.2·3321. Burial association group life insurance. -Bunal association group ute msurance may not be
sued to an association in which membership is conditioned upon the members designa.ting at any time a 
specific tuneral director or cemetery as the beneficiary under tbe iDsurance, so as to deprive the 
representatives or family of the deceased member from, or in any way control tbem in, obtaining funeral 
supplies and services in an open competitive market 

Dratting Note: Tllis provision is from existing § 38.1-471.l, paragraph 4. 

§ 38.2-3322. Trustee groups.-One or more groups may be insured under one group life iJJsutallce policy
issued to a trustee. 

Dratting Note: The present law allows only tor certain types of groups to have policies i§Ued to a

trustee. but th.is new section would allow aay one or more groups to be insured UIJder one policy issued to 
a trustee. 

Dratting Note: Portions of this section now appear in proposed §§ 38.2·3318 and 38.2-3321. The rest of 
tbiS section IJas been deleted to be consiSt.ent With the reorganuation of this article. 

§ 38.2-3323. Group life insurance coverages of spouses and minor dependent children; dependent
budicapped children.-A. Coverage under a group life msurance policy, except a group credit life illSUra.nce 
policy, may be extended to insure the spouse aad any child who is under the age of nineteen years or who 
is a dependent and a tuJJ.time student WJder twenty-live years of age, or any class of spouses and
dependent Children, of each insured group member who so elects. The amount of .insw'ance on tb.e lite of a 
spouse or CbiJd sball not exceed the amount of insurance on the life of the insured group member. 

B. A spouse iasured under this section sball have the same convelSion riglJt to the insurance on bis or
her lite as the insured group member. 

C. Notwithstanding tbe provisions of§ 38.2-3331, one certificate may be isSued for each family unit if a
statement concerning any spouse's or dependent child's coverage is included in the certificate. 

D. In addition to the coverages afforded by the provisions of th.is sectio� any such plan tor group Hie
insurance which includes coverage for children shall allord coverage to any child who is both (i) incapable 
of sell-sustaimng employment by reason of mental retardation or physical handicap and (ii) chieDy 
dependent upon the employee tor support and maintenance. Tbe insurer shall be allowed to cbarge a 
premium at the insurers then customary rate applicable to such group policy tor such extended coverage. 

E. 1. Upon termination of such group coverage of a child, the child shall be entitled to have issued to
llim by the insurer, without evidence of insurability, an individual life insurance policy without disability or 
other supplementary benefits, if: 

a. An application for the individual policy is made, and the first premium paid to the insurer, within
thirty--one days after such termination; and 

b. The individual policy, at the option of such perso� is on any one of the forms then customarily
issued by tbe insurer at the age and tor tbe amount applied tor_ except tbat the group policy may exclude 
the op'tion to elect term insurance; 

c. The individual policy is in an amouat not in exc� of the amount ol life iDsul'Bllce which ceases
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be:a;.:se of such termir:atio;:, less rile amcu"r oi any iife insurznce for which such person becomes eligibie 
,.md�r ti1e same or any other group policy within thirty-one days after such termination, provided that any 
amou.:t of insurance which has matured on or before the date of such termination as an endowment 
payable to the person insured, whether in one sum or in installments or in the form of an annuity. shail 
not, tor the purposes of this provision. be included in the amount which is considered to cease because of 
such termination; and 

d. The premium on the individual policy is at the insurer's then customary rate applicable to the form
and amount of the individual policy, to the class of risk to which such person then belongs, and to the 
individual age attained on the effective date of the individual policy. 

2. Subject to the same conditions set forth above, the conversion privilege shall be available (i) to a
surviving dependent, if any, at the death of the group member, with respect to the coverage under the 
group policy which terminates by reason of such death, and (ii) to the dependent of the group member 
upon termination of cove.rage of the dependent, while the group member remaiDS insured under the group 
policy. by reason of the dependent ceasing to be a qualified family member under the group policy. 

Dratting Note: 1. The current law provides that only policies tor employee groups, employers' 
association groups, trustee groups, and professional groups may extend coverage to spouses and minor 
children. We have proposed that any group except a creditor group may extend coverage to spouses and 
minor children. "Employee'' was changed to "group member" because of this change. 

2. The specific amount and the fifty percent limitations have been replaced by a limitation that the
amount of insurance on the life of a spouse or Jives of minor children shall not exceed the amount on the 
life of a group member. 

3. The premium payment provision has been deleted.
Dratting Note: This section has been modified and moved to become subsection B of § 38.2-3320. A

similar provision for credit transaction under ten years is provided for in proposed § 38.2-3702. 

§ 38.2-3324. Standard provisions required; exceptions.-A. No group lite insurance policy shall · be
deliVered or issued for delivery in this Commonwealth unless it contains in substance the standard 
provisions prescribed in this article. The standard provisions required for individual life insurance policies 
shall not apply to group life insurance policies. 

B. If a group life insurance policy is not term insurance, it shall contain a nonforfeiture provision that
in the opinion of the Commission is equitable to the insured persons and to the policyholder. This 
subsection shall not be construed to require that group life insurance policies contain the · sa.me 
nontorfeiture provisions as are required tor individual life insurance policies. 

C. The provisions of § 38.2-3330, subsection A of § 38.2-3331, and §§ 38.2-3332 through 38.2-3334 shall
not apply to group credit life jnsurance policies. 

Dratting Note: I. The exception for debtor group life insurance (now referred to as group credit life 
insurance) was put into a separate subsection. 

2. The proVision concerning assignments is being moved to a separate section (proposed § 38.2-3337)
since it is not a standard policy provision. 

§ 38.2·3325. Grace period.- Each group life insurance policy shall contain a provision that the
policyowner is entitled to a grace period of not Jess than thirty.one days tor the payment of any premium 
due except the first. The provision shall also state that duriag the grace period the death benefit coverage 
shall continue in force. unless the policyowner has given the insurer written notice of diScontinuance in 
accordance With the terms of the policy and in advance of the date of discontinuance . The policy may 
provide that the policyowner shall be liable to the insurer tor the payment of a pro rata premium tor: the 
time the policy was in force during the grace period. 

§ 38.2-3326. Jncoatestability.-A. Each group lite insurance policy shall contain a provision that the
validity of the policy shall not be contested, except for nonpayment of premiums, alter it has been in force 
tor two years from its date of issue. 

B. The provision shall also state that no statement made by any person insured under the policy
relating to his insurabmty or the insurability of his insured dependents shall be used in contesting the 
validity of the insurance with respect to which such statement was made: 

1. After the insurance has been in force prior to the contest for a period of two years during the 
lifetime of the person about whom the statement was made; and 

2. Unless the statement is contained in a written instrument signed by him.

§ 38.2-3327. Entire contract: statements deemed representations.-A. Each group lite insurance policy
shall contain a provision that the policy and any application of the policyowner, and any individual 
applications of the persons insured shall constitute the entire contract between the parties. 

B. The provision shall also state that:

1. A copy of any application of the policyowner shall be attached to the policy when issued;

2. All statements made by the policyowner or by the persons insured shall be deemed representations
and not warranties; and 
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3. No written st2tement made by any person insured shall be used in any contest unless a copy of the
statement has been furnished to the person, his beneficiary or his personal representative. 

§ 38.2-3328. Evidence of individual insurability.-Each group life insurance policy shall contain a

provision setting forth any conditions under which the insurer reserves the right to require a person 
eligible tor insurance to furnish evidence of individual insurability satisfactory to the insurer as a condition 
to part or all of his coverage. 

§ 38.2-3329. Misstatement of age.- Each group life insurance policy shall contain a provision that an
equitable adjustment of premiums, benefits, or both shall be made if the age of a person insured has been 
misstated. The provision shall contain a clear statement of the method of adjustment to be used. 

§ 38.2-3330. Payment of benefits.- Each group lite insurance policy shall contain a provision that any
sum payable because of the death of the person insured shall be payable to the beneficiary or beneficiaries 
designated by the person ir.sured. subject to: 

l. The provisions of the policy as to all or any part of such sum if there is no designated beneficiary
liVing at the time of death of the person insured; and

2. Any right reserved by the insurer in the policy and set forth in the certificate to pay a part of the 
sum, not exceeding $2,000, to any person appearing to the insurer to be equitably entiUed thereto because 
of having incurred tunera.l or other expeJJSes incident to the death or last illness of the person insured. 

Dratting Note: The S500 limit was raised to $2,000 because of inflation. The NAIC Group Lile Insurance 
Model Act also has a $2,000 limit. 

§ 38.2-3331. Individual certificates.-A. Each group life insurance policy shall contain a provision that
the insurer will .is.sue to the policyholder, for delivery to each person insured, an individual certificate 
setting forth: 

I. The insured person's insurance protection. including any limitations, reductions and exclusions
applicable to the coverage provided; 

2. To whom the insurance benefits are payable; and

3. The rights and conditions set forth in §§ 38.2-3332, 38.2-3333 and 38.2-3334.

B. Each group credit life insurance policy, where any part of the premium is paid by the debtors or
by the creditor from identifiable charges collected from the insured debtors not required of an uninsured 
debtor, shall contain a provision that the insurer will furnish to the policyholder for delivery to each debtor 
insured under the policy a form that will contain a statement that the life of the debtor is insured under 
the policy and that any death benefit paid under the policy by reason of bis death shall be applied to 
reduce or ertinguish the indebtedness. 

Drafting Note: Subsection B was moved from eristing § 38.1-428.4, and minor editorial changes have 
been made. 

§ 38.2-3332. Right to individual policy upon termination of employment or membership.- Each group
life jnsuraJJce policy shall contain a proviSion that if the insurance, or any portion of it, on a person 
covered under the policy, other than a minor child insured puisuant to § 38.2·3323, ceases because of 
termination of employment or of membership in the· class or clas;es eligible tor coverage under the policy. 
the person shall be entitled to have the insurer sue him without evidence of iasurability an indiVidual 
policy ot lite insurance, without disability or other supplementary benefits, subject to the following: 

1. Application for the indiVidual policy shall be made. and the first monthly or other mutually
agreeable model premium paid to the insurer, within thirty-one days after the termination; 

2. The individual policy shall at the option of the person be on any one of the forms, except term
insurance, then customarily i$ued by the insurer, subject to the insurer's customary age and amount 
requirements for the forms; 

3. The amount of the individual policy shall not exceed the amount of terminated group life insurance
less the amount of any group life insurance that the person is or becomes eligible for within thirty-one 
days after the termination. Any amount of insurance maturing on or before the date of the termination as 
an endowment payable to the person insured. whether in one sum, installments or in the form of an 
annuity, shall not be included in the amount of terminated group life insurance; and 

4. The premium on the individual policy shall be at the insurer's then current rate applicable to the
form and amount of the individual policy, to the class of risk to which the person then belongs. and to the 
person •s age on the effective date of the individual policy. 

§ 38.2-3333. Right to individual policy upon termination of group policy or elimination of cl3$ of
insured pe.rsons.-Each group life insurance policy shall contain a provision that if the group policy 
terminates or is amended so as to terminate the insurance of any class of insured persons, every person, 
other than a minor child insured pursuant to § 38.2-3323, whose insurance terminates and who has been 
insured for at least five years prior to the termination date shall be entiUed to have the insurer issue him 
an individual life insurance policy. The individual life policy shall be subject to the conditions and 
limitations set forth in § 38.2-3332. However, the group policy may contain a provision that the amount of 
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the individual policy shall not exceed the smaller
· 

of (i) the amount of the person's life insurance 
protection ceasing because of the termination or amendment of tbe group policy, Jess the amount of any 
life insurance tor which he is or becomes eligible under any group policy issued or reinstated by the same 
or another insurer within thirty-one days after the termination, or (ii) $10,000. 

Drafting Note: The $2,000 limit has been raised to $10,000. 

§ 38.2·3334. Death alter termination of group insurance and before isSUance of individual policy.-Each
group life insurance policy shall contain a provision that if a person insured under the group policy dies 
during the period within which he is entitled to have an individual policy issued to him in accordance With 
§ 38.2-3332 or § 38.2-3333 and before the individual policy bas become effective, the amount of life
insurance that he would have been entiUed to have mued to him under an individual policy shall be
payable as a claim under 'the group policy, whether or not application tor the individual policy or the
payment of the first premium was made.

Dratting Note: This section bas been moved to become subsection B of proposed§ 38.2�3331. 

§ 38.2-3335. Additional persons becoming eJigible.-Eacb group Jife insuraJJce policy shall contajn a
provision that any person who subsequently becomes a member of a group or class that is covered under 
the policy shall be eligible for group life insurance in accordance With the same requirements as any other 
member of the group or class. 

Dratting Note: The references to types of groups were deleted because of tb.e proposal to eliminate the 
requirement of allo'Wing only certain types of groups. 

§ 38.2-3336. Provisions required by other jurisdictions.- Group lite insurance policies issued by any
foreign or alien insurer tor delivery in this Commonwealth may contain any provision that is prescribed by 
the laws of its domiciliary jurisdiction and that is not in conflict with the laws of this Commonwealth. 
Policies issued by any domestic insurer for delivezy in any other jurisdiction may contain any provision 
required by the laws of that jurisdiction. 

§ 38.2-3337. Assignment-With mutual agreement among the insured, the policyholder, and the insurer,
any person insured under a group life insurance policy may make an irrevocable assignment of the rights 
and benefits conferred on him by any provision of the policy or by this article. The assignment may be 
made to any person other than the insured's employer. 

Dratting Note: This provision concerning assignment was moved from existing § 38.1-424. 

§ 38.2-3338. Provisions prohibited.-No group life insurance policy shall be delivered or issued for
delivery in this Commonwealth if it contains any proviSion: 

1. Limiting the time within which any action at law or in equity may be commenced to less than one
year after the cause of action accrues; or 

2. To the effect that the agent soliciting the insurance is tbe agent of the person insured under the
policy, or mating the acts or representations of the agent binding upon the person insured under the 
policy. 

Dratting Note: This section contains the applicable reqUirements of existing § 38.1-406 that would apply 
to group insurance. § 38.1-406 is in Article 5, which pertains primarily to individual policies, but § 38.1-406 
applies to group policies. These provisions as applicable to group insurance were moved here so that the 
group provisions and individual provisions would be in separate articles. 

§ 38.2-3339. Exemption of group life insurance policies from legal process.-No group life insurance
policy, nor its proceeds, shall be liable to attachment, garnisl.unent, or other process, or to be seized, taken, 
appropriated, or applied by any legal or equitable process or operation of law. to pay any debt or liability 
of any person insured under the policy, or his beneficiary, or any other person who has a right under the 
policy, either before or after payment. If the proceeds of a group life insurance policy are not made 
payable to a named beneficiary, the proceeds shall not constitute a part of the insured person's estate for 
the payment of his debts. 

Article 3. 

Industrial Life Insurance Policies. 

§ 38.2-3340. Definition of industrial life insurance.-" Industrial life insurance " means life insurance
proVided by an individual insurance contract (i) under which premiums are payable monthly or more 
frequently, and (ii) with the words "industrial policy" printed upon the policy as a part of the descriptive 
matter. 

Drafting Note: The reference to .. weekly premium policy" has been deleted because companies now 
sell weekly premium ordinary policies. 

§ 38.2-3341. Standard provisions required.-No industrial life insurance policy shall be delivered or 
issued tor delivery in this Commonwealth, unless it contains in substance the proVisions prescribed in this 
article or provisions that are, in the Commission's opinion, more favorable to policyowners. 

§ 38.2-3342. Ten..cfay right to examine policy.-No industrial lite insurance poiicy shall be delivered or
issued tor delivery in this Commonwealth unless it has printed on it a notice stating in substance that if 
during a ten -day period from the date the policy is delivered to the policyowner. the policy is surrendered 
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to the insurer or its agent with a written request for cancellation, the policy shall be void from the 
beginning and the insurer shall refund any premium paid tor tbe policy. Nothing in this section shall 
prohibit an insurer from extending the right to examine period to more than ten days if the period is 
specified in the policy. 

§ 38.2·3343. Grace period.-A. Each industrial lite insurance policy shall contain a proVision that the
insured is entitled to a grace period of twenty-eight days within which tbe payment of any premium after 
the first may be made. This grace period shall terminate at noon on the twenty�ightb day alter the due 
dare of the defaulted premium. However, tor monthly payment policies the insured sball be entitled to a 
grace period of not Jess than thirty-one days. 

B. Each policy shall also contain a provision that during tile grace period the policy sball continue in
full force, but if a claim arises under the policy during the grace period and before the overdue premiums 
are paid, the amount ot overdue premiums may be deducted in any settlement under the policy. 

§ 38.2-3344. Policy and application to constitute entire contract; statemen"G deemed representation.-A.
F.acb industrial lite insurance policy shall con'tain a provision that the policy, or the policy and the 
application tor the policy, if a copy of the application is endorsed upon or attached to the policy when 
issued, shall constitute the entire contract between the parties. 

B. The provision shaJJ also state that:

l. All statements made by the insured shall. in the absence of fraud, be deemed representations and
not warranties; and 

2. No such statement shall be used in defense of a claim under tbe policy Ullless it is contained in a
written application that is endorsed upon or attached to the policy When issued. 

Drafting Note: This section has been changed to be consistent with proposed § 38.2·3304, which applies 
to individual life insurance policies. 

§ 38.2-3345. Incontestability.- Each industrial life insurance policy shall contain a proVision that the
pc,Iicy shall be incontestable after it has been in force tor two years from the date of issue during the 
lifetime of the msured, except for nonpayment of premiums. and except as to provisions and conditions (i) 
relating to benefits in the event of certain specific types of disability and (ii) granting additional insurance 
specifically against death by accident or accideatal means. 

§ 38.2-3346. Mmtatement of age.- Each industrial Jife .insurance policy sball contain a provision that it,
before final settlement of the policy, the age of the insured or the age of any other person if considered in 
determining the premium is touad to have been misstated, the amount payable under the policy shall equal 
the amount that the premium would have purchased at the iasured's or other person's correct age, at tbe 
time the policy was issued. 

§ 38.2-3341. Nonforteiture benefits and cas.b surrender values.-Eacll industrial life insurance policy shall
contain a proVision tor non!orteiture benefits in accordance With the reqUirements of §§ 38.2-3202 and 
38.2-3208, and a provision tor cash surrender values in accordance With the requirements of §§ 38.2-3203 
and 38.2-3209. 

Dralting Note: Changes have been made to update this section and make it consistent with the standard 
nontorteiture proVisions that were amended in 1982. 

§ 38.2-3348. Remstatement.- Each industrial life insurance policy shalJ contain a provision tllat the
policy, it not surreadered tor its cash value or if the period of extended term insurance bas not expired, 
may be reinstated within one year from the date of default in payment of premiums upon: 

l. Payment of all overdue premiums and, at the insurers option, interest on tbe overdue premiums at
an annual rate not exceeding six percent; and 

2. Presentation of eVidence satisfactory to the insurer of the insurability of the insured.

§ 38.2-3349. Table of nonlorfeiture options.-Each industrial life insurance policy shall contain a table
showing the nontorteiture options available under the policy each year upon default in the payment of 
premiums during at least the first twenty years of the policy, or during the premium·paying period if less 
than twenty years. There shaIJ also be a provision that the insurer Will turnisb., upon request. an extension 
of the table beyond the years shown in the policy. 

§ 38.2-3350. Settlement.- Each industrial life insurance policy shall contain a provision th.at when a
death claim arises under the policy. settlement shall be made within two months after receipt of due proof 
of death. 

§ 38.2-3351. TiUe.- Each industrial life insurance policy shall have a tiUe on its face that brieny and
accurately describes the nature and form of the policy. 

§ 38.2-3352. Provisions not required in certain policies.-Tbe provisions of this article do not apply to
policies issued or granted in exercise of the nonforfeiture provisions of § 38.2-3347. 

§ 38.2-3353. Provisions required by other jurisdictioDS.- Industrial life insurance policies issued by any
foreign or alien insurer for delivery in this Commonweal'th may contain any provision that is prescribed by 
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the Jaws of its domiciliary jurisdiction and is not in connict with the laws of this Commonwealth. Policies 
issued by any domestic insurer for delivery in any other jurisdiction may contain any provision required by 
the Jaws of that jurisdiction. 

§ 38.2-3354. Prohibited provisions.- No industrial lite insurance policy shall be delivered or issued for
delivery in this Commonwealth if it contains any of the folloWing provisions: 

1. Limiting the time within which any action at Jaw or in equity may be commenced to less than one
year after the cause of action accrues; 

2. For any mode of settlement at maturity of less value than the amount insured by the policy plus
any diVidend additions to the policy, less (j) any indebtedness to the insurer on or secured by the policy 
and (ii) any premium that may by the terms of the policy be deducted. This paragraph shall not apply to 
any nonforleiture provision that employs the cash value less any indebtedness, to purchase paid up or 

ertended insurance, and shall not- prohibit the muance of policies providing tor a limita.tion in the amount 
payable under certain specified coaditions: or 

3. To the effect that the agent soliciting the insurance is the agent of the person insured under the
policy, or making the acts or representations of . the agent binding upon the person insured under the 
policy. 
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Title 38.2 

CHAPTER 34. 

Provisions Relating to Accident and Sickness Insurance Policies. 

1. E.'!!Cisting articles 2, 2.2 and 2.3 of Chapter 8 have been reorganized. The plan is
to have two separate chapters (proposed chap ters 34 and 35) for accident and
sickness insurance with the following articles:

Chapter 34:

Provisions Relating to Accident and Sickness Insurance

Article 1 - General Provisions 

Article 2 - Mandated Benefits 

Article 3 - Jurisdiction Over Providers of Health Care Services 

Chapter 35: 

Accident and Sickness Insurance Policies 

Article 1 - Individual Accident and Sickness Insurance 

Article 2 - Individual Accident and Sickness lnstn'ance Minimum Standards 
Act (now Article 2.3) 

Article 3 - Group Accident and Sickness Insurance Policies 

Article 4 - Industrial Sick Benefit Insurance 

2. The following major substantive changes have been proposed for this chapter:

a) Proposed § 38.2-3402:

(i) The section has been expanded to require a certification regarding
the effect of false statements in ap plications for group policy
certificates where individual underw riting is done.

(ii) The section has been changed to require that the certificate be part
of the ap plication.

{iii) A sentence has been added to provide flexibility for direct response 
and guaranteed issue policies. 
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CHAPTER 34. 

PROVISIONS RELATING TO ACCIDENT AND SICKNESS INSURANCE. 

Article I. 

General Provisions. 

§ 38.2-3400. Application of chapter.-A. This chapter and Chapter 35 apply to insurance policies or
contracts of the class described in § 38.2-109 delivered or issued for delivery in this Commonwealth except 
as proVided in subsection B of this section. 

B. Nothing in this chapter shall apply to or affect:

1. Any workers' compensation insurance policy;

2. Aay liability insurance policy with · or without supplementary expeDSe coverage, including any

motor vehicle liability iDsurance policy, providiDg weekly indemnity or other specific benefits to 
persons who are injured and specific death benefits to dependents, beneficiaries or persona.I 
representatives of persons who are killed, irrespective of tbe legal liability of the insured or any other 
perso11; 

3. Any policy or contract of reinsurance;

4. Lile insurance or annuities;

5. Any industrial sick benefit insurance; or

6. Any credit accide.at and sickness insurance policy.
Dratting Notes: 1. The section was changed from a "definition" sectiOll to a "scape" secti.oa in

order to make it clear what the chapter applies to and does not apply to. The chapter would cover 
botb individual and group accident and siclcness insurance. 

2. Existing § 38.1-360, presently listing wllat Article 2 does not apply to, was modified to become
subsection B. Where it pertains to liability insurance, existing § 38.1-360 seems unnecessarily difficult to 
uaderstaad, so it was rewritten. Also, where it pertains to life insurance and annuities existing § 
38.1..J60 is unnecesarily loag and seems to categorize accidental death and dismemberment illsUra.nce 
as accident and sickness insurance. but it can be either life or accident and sickness insurance. We 
have proposed using the defined terms life insurance and annuities. 

§ 38.2·3401. Forms of insurance authorized.-Accident and sickness insurance shall be issued only in the
tonowiag forms: 

1. Individual accident and sickness policies; or 

2. Group accident and siclaless policies.
Dratting Note: This section has been added to clarify that a policy must be either individual or

group. 
Dratting Note: Section 38.1·347.I has been moved and renumbered § 38.2-3408. 
Dratting Nate: Section 38.1-347.2 has been moved and renumbered§ 38.2..J407. 
Draltiag Note: Section 38.1-348 has been moved and renumbered§ 38.2-3500. 
Dralting Note: Section 38.1-348.1 bas been moved and renumbered § 38.2-3409. 

§ 38.2-3402. Certification to accompany application.-A. Each application for an individual accident and
sicimess insurance policy sball contain a certification, signed by both the applicant and the agent soliciting 
tbe insurance, to the effect that: .. The undersigned applicant and agent certify that the applicant has read, 
or had read to him, the completed application and that the applicant realizes that any false statement or 
misrepresentation in the application may result in loss of coverage under the policy." If the applicati.on is 
tt? be used iD a solicitation where no agent is involved, the certifi�tion may delete the reference to and 
SJgDB.ture of the agent soliciting tbe insurance. 

B. Subsection A of this section shall also apply to an application by an individual for coverage under a
group policy where individual underwriting is done. 

C II the certification is wholly or partially inapplicable to a particular form of policy, the ins11rer may

modify or omit the certification with the approval of the Commission. 
Dratting Notes: l. Tbe section has been changed to require the certificate to be part of the 

application. 
2. This requirement has been extended to individual applications tor coverage uader group policies

where individual underwriting is done because of the growing trend of indiVidual underwritmg in group 
accident aad sickness insurance. 

3. Subsection C has been added to provide flexibility tor direct response and guaranteed issUe
policies where the certificate may not be appropriate. 
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§ 38.2-3403. Fraudulent procurement of policy.-A. No person shall lcnoWingly secure, attempt to secure
or cause to be secured an jndividual accident and sicklless jnsurance policy on any pe:rson not in an 
insurable condition by means of misrepresentations or false or fraudulent statements. 

B. An insurance agent who violates this section shall be subject to the penalties under § 38.2-1831 in
addition to tbe penalties of § 38.2-218. 

Dratting Notes: 1. This section bas been broadened to include "attempt to secure." 
2. The reference to '"agents and physicians,' was deleted because they would be included in

•-person" a.flt is defined in proposed § 38.2-100. 
3. A reference to agents being subject to license revocation under proposed § 38.2-1831 has been

added. 

§ 38.2-3404. Conuni$ion may establish rules and regulations tor simplified and readable accident and
sickness insurance policies.-A. Pursuant to the authority granted in § 38.2-223, the Commission may issue 
rules and regulations establishing standards for simplified and readable accident and sickness insurance 
policy forms. Any such rules aad regulations shall apply to any policy forms of accident and sicimess 
iDSurance as defined in § 38.2-109, except credit accident and sickness insurance, issUed on a noagroup 
basis or to groups With ten or fewer members.

B. The rules and reguiations issued hereunder may permit an insurer to issue policies containing policy
proVisioas tbat deviate in Janguage from the policy provisions required by §§ 38.2·3500 through 38.2-3506 
where applicable, proVided tbe proVisions in eacb instance are not Jess favorable to the insured or tbe 
beaellciaJy. 

C No insurer shall deliver or issue tor delivery an accident and sick.Dess insUrance policy in tbis 
CommonweaJtlJ unless the Commimon bas determined that the policy form sattslies the readability 
standards established by the rules and regulations and is in compliance with other statutory requirements. 

Drafting Note: The sentences reJating to tbe adVisory period have been deleted since it is over. 

§ 38.2-3405. Certain subrogation proVisions and limitations upon recovery in hospital, medical, etc .•
poUcies forbidden. A. No iasurance contract providing hospital, medical, surgical and similar or related 
beaetJts, and ao subscription contract or health sernces plan delivered or issued for delivery in this 
Commoawealtb shall contain any provision proViding tor subrogation of any person's right to recoveiy for 
penoaal injuries from a third person. 

B. No iDSurance contract, subscription contract or plan shall contain any provision denying or limiting
the recove.ry trom BllY claim agaiJJst or settlement with a third person responsible for such personal 
injuries. 

Dratting Note: Proposed § 38.2·3405 has been moved bere from Chapter 8, Article l, General 
Provlsloas (now proposed Cbapter 3), since this section deals only with accident and siclcness insurance 
and health care plans. 

§ 38.2-3406. Accident and sickness benefits not subject to legal process.-The iDStallment payments to tbe
b.older at any accident aad sickaesi insurance policy or certificate shall not be subject to the lien of any 
attacbment, garnishment proceeding, writ of lieri lacias, or to levy or distress in any manner tor any debt 
due by the bolder of the policy or certificate. 

Drattlag Note: Proposed § 38.2-3406 bas been moved here from ezistilJg Chapter 8, Article l, 
GeJJenl ProVisions (now proposed Chapter 3) since this section deals only with accident and sickness 
insurance. 

§ 38.2-3407. Health benefit programs.-A. One or more insurers may otter or administer a health benef�t
program under which the insurer or iJJsureis may otter preferred provider policies or contracts that limit 
the numbers and types ol providers of health care services eligible tor payment as prelen-ed providers. 

B. Any such iasurer slJall establish terms and conditions that shall be met by a hospital, physician or
type ot provider listed m § 38.2--3408 in order to quality tor payment as a preferred provider under the 
polJcles or contracis. nese terms and coaditions shall not discriminate uareasonably against or among such 
bealth care providers. No bosp1tal, physician or type of provider listed in § 38.2-3408 willing to meet the 
. terms and conditions ottered to it or him shall be excluded. Neither dillerences ill prices among hospitals 
or other instttutlonal proViders produced by a process of individual negotiations with providers or based on 
market conditions, or price differences amoag providers in different geographical areas, shall be deem_ed 
unreasonable discrimination. The Commission sllall have no jurisdiction to adjudicate controversies growJDg 
out of this subsection. 

C. Mandated types of providers set forth in § 38.2-3408t and· types of providers whose services are
required to be made available and that have been specifically contracted for by the bolder of any such 
policy or contract shall, to the extent required by § 38.2-3408, have the same opportunity to qualify for 
payment as a preferred provider as do doctors of medicine. 

D. Preferred provider policies or contracts shall proVide for payment for services reo.dered by
aoapreterred proViders, but the payments need not be the same as tor preferred proViders. 

E. For the puJ])oses of this section. "preferred provider policies or contracts" are insurance policies or
contracts that specify bow services are to be covered wbea rendered by preferred and nonprefen-ed 
classltlcatioas at providers. 

Drafting Note: This section bas been moved from existing § 38.2·347.2. 
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Article 2. 

Mandat�d Benefits. 

§ 38.2-3408. Policy providing tor reimbursement for services that may be performed by certain
practitioners other than physicians.-A. If an accident and sickaess insurance policy provides reimbursement 
for any service that may be legally performed by a person licensed in this Commonwealth as a 
chiropractor,- optometrist; optician, psychologist, clinical social worker, podiatrist. or chiropodist. 
reimbursement under the policy shall not be denied because the service is rendered by the licensed 
practitioner. The provisions of this section relating to clinical social work services shall not apply unless 
insurance coverage tor such services has been specifically contracted tor under the policy, which coverage 
must be made available to tlle purchaser of such policy. 

B. This section shall not apply to Medicaid, or any state fund.
Dratting Notes: The provision relating to chiropractic and contracts issued by plans organized

pursuant to Chapter 11 (§ 32-195 et seq.), now Chapter 42, has been deleted. This section does not 
apply to Chapter 42 contracts, which are subject to a provision which is similar to proposed § 
38.2·3408. 

§ 38.2-3409. Co"erage of dependent cbildren.-A. Any group or individual accident ana· sickness
insurance policy or subscription contract delivered or issued for delivery in this Commonwealth whkh 
provides that coverage of a dependent child shall terminate upon that child's attainment of a specified age, 
shall also provide in substance that attainment of the specified age shall not terminate the child's coverage 
during the continuance of the policy while the dependent child is and continues to be both: (j) incapable of 
self-sustaining employment by reason of mental retardation or physical handicap, and (ii) chiefly dependent 
upon the policyowner tor support and maintenance. 

B. Proof of incapacity and dependency shall be furnished to the iasurer by the policyowner within
thirty-one days of the child's attainment of the specified age. Subsequent proof may be required by the 
insurer but not more frequently than annually after the tw�year period following the child's attainment of 
the specified age. 

C. The insurer may charge an additional premium for any continuation of coverage beyond the 
specified age. The additional premium shall be determined by the insurer on the basis of the ciass of risks 
applicable to the child.

Dratting Note: The effective date provision has been deleted as there will be one new effecti.ve 
date for the entire title. 

Drafting Note: Section 38.1-348.4 has been moved and renumbered § 38.2-3502. 

§ 38.2-3410. Construction of policy generally; words "pbysiciaD" and .. doctor" to include dentist-Each
accjdent and sickness insurance policy or subscription contra.ct Shall be coastrued according to the entirety 
of its terms and conditions as set forth in the policy and as amplified, extended or modified by any rider, 
endorsement. or application attached to and made a part of the policy. However. the word "physician" or 
"doctor" when used in any accident or sickn� iasurance policy, or subScription contract shall be coastroed 
to include a dentist performing covered services within the scope of his professional license. 

§ 38.2-3411. Coverage of newborn children required.-A. Each individual and group accide:zt and
sickness insurance policy or individual and group subscription contract providing coverage on an expense 
incurred basis that provides coverage for a family member of the insured or tbe subscriber shall, as to the 
family members' coverage, also provide that the accident a.ad sickness insurance benefits applicable for 
children shall be payable With respect to a newly born child of the insured or subscriber from the moment 
of birth. The coverage for newly born children shall consist of coverage of injury or sickness including the 
necessary care and treatment of medically diagnosed congenital defects a.ad birth abnormalities. 

B. II payment of a specific premium or subscription fee is. required to provide coverage tor a cll.ild,
the policy or subscription contract may require that notification of birth of a .newly born child and 
payment of the required premium or fees sh.all be furnished to the insurer issuing the policy or corporation 
issuing the subscription contract within thirty-one days after the date of birth in order to have the coverage 
continue beyond the thirty-one-day period. 

Drafting Note: The effective date provision has been deleted as there will be one new effective 
date for the entire title. 

§ 38.2-3412. Coverages for mental. emotional or nervous disorders.-A Each individual and group
accident and sickness insurance policy or individual and group subscription contract providing coverage on 
an expense incurred basis that provides coverage for a family member of the insured or the subscriber 
shall, in the case of benefits based upon treatment as an inpatient in a mental hospital or a general 
hospital, provide coverage for mental, emotional or nervous disorders. The limits of the benefi'ts shall not 
be more restrictive than for any other illness except that the benefits may be limited to thirty days of

active treatment in any policy year. The thirty days of inpatient care specified in this section tor mental, 
emotional or nervous disorders shaII include benefits for drug and alcohol rehabilit.ation and treatmelJt 
necessary to restore any covered person to satisfactory emotional and physical health, whether the care is 
provided in a mental or general hospital or other licensed drug and alcohol rehabilitation facility. However, 
With respect only to the benefits for alcohol and drug rehabilitation: (i) the level of coverage available may 
be different from the coverage that is payable tor the treatment of other mental, emotional and nervous 
disorders if the benefits cover the reasonable cost of necessary services, or provide an eighty dollar per 
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day indemnity benefit, and (ii) the benefits may be limited to ninety days of active jnpatient treatment in 
tte covered person's lifetime. 

The requirements of this section shall apply to all insurance policies and subscription contracts 
delivered, issued tor delivery. reissued, or extended, or at any time when any term o! the policy or 
contract is �haaged or any premium adjustment is made. 

B. Each insurer proposing to issue a . group hospital policy or a group major medical policy in this
Commonwealth anti each corporation proposing to issue hospital, medical or major medical subscription 
contracts shall, in the case of outpatient benefits, make additional benefits available tor the care and 
treatment of mental, emotional or nervous disorders subject to the right of tbe applicant tor the policy or 
contract to gJlect any alternative level or benefits that may be ottered by the insurer or corporation. The 
additional outpatient benefits to be made available shall coDSist of durational limits, dollar limits, 
deductibles and coinsurance factors that are no Jess favorable than tor physical Illness generally. However, 
tbe coinsurance factor need not exceed fifty percent or the coinsurance factor applicable tor physical 
illness generally, whichever ls less. The maximum benefit for mental, emotional or nervous disorders in the 
s,gregste durlnc any applicable benefit period may be limited to no Jess tban $1,000. 

C Subsection B slJall not apply to short-term travel, accident only. limited or specified disease, or 
indiVidual convetsion policies, or contracts, nor to policies or contracts designed tor suance to persons 
eu,Jble for coverage under Tltle XVIII of the Social Security Act, known as Medicare, or any other similar 
coverage under state or federal governmental plans. 

D. As used In tllis section:

••outpatient benefits" means only those payable tor (i) charges made by a hospital tor the .neceaary
care and treatment of mental. �otloaal or nervous disorders tr:mlsbed to a covered person while not 
confined as a hospital lnpaUent, (ii) charges lor services rendered or prescribed by a physician. 
psychologist or clinical social worker licensed to practice in this Commoawealtb tor tbe necessaiy care and 
treatment for mental, emotloul or nervous disorders furnished to a covered person Rile not confined as a
hospital lapatleat. or (Ill) clJarges made by a mental health treatment center. as delitJed lJereln, tor the 
aece.sa,y care and treatment of a covered person provided in the treatment center.

'"Mental health treatment center" means a treatment facility o.rpmzed to provide care and treatment 
tor mental illDess tlJroUgb multiple modalities or teduJiques pursuant to a written plan approved and 
monitored by a physician or a psychologist licensed to practice in this Commonwealth. Tbe facility sball be: 
W licensed by the Commonwealth, (ii) funded or eligible tor funding under federal or st.ate law, or (iii) 
alllllated With a hospital under a contractual agreement With an established system for patient referral. 

E. "Mental, emotional or nervous disorders•· as used in this section sl1all include physiological and
psychological dependence upon alcohol and drugs. However, if the optional covenge made available 
pursuant ta § 38.2-3413 Is accepted by or on behalf of tbe insured or subscriber and included in a policy or 
contract. "mental, emotional or nervous disorders" slJall .aot indude coverage tor iaca.pacitation by, or 
pbysJolOBJcaJ or psychological dependence upon, alcohol or drugs. 

DrattJag Note: In subsection B tecbaical con-ections were made by cbaoging "or' to "'or" and 
"greater" to "less" In the sentence concerning the comsurance factor. 71:le reference to tbe effective 
date bas been deleted as there will be one new e!fective date for t.be entire title. 

§ 38.2-3413. Coverages tor alcohol and drug dependence.-A As used ia this section:

"Treatment.. includes diagnostic evaluation, medical, psychiatric and psychological care, counseli.ag and 
rehabilitation tor iacapacltatlon by. or physiological or psycllological dependence upon. alcohol or drugs and 
is determined to be necessary by and is provided by a certified alcoholism counselor, certified drug 
counselor. professional counselor, psychologist, or social worker licensed or certified pursuant to Chapter 28 
(§ 54·923 et seq.) at Title 54, or by a licensed physician.

•• Alcohol or drug rehabilitation facility'' means a facility in which a state-approved program tor tbe 
treatment of alcoholism or drug addiction is provided. Tb.e facility sbail be either (i) licensed by the State 
Board of Health pursuant to Chapter 5 (§ 32.1-123 et seq.) of Title 32.l or by tlle Sta.te Menta.l Health and 
Mental Retardation Board pursuant to Chapter 8 (§ 37.1-179 et seq.) or Chapter 11 (§ 37.l-203 et seq.) of 
TiUe 37.l; (ii) an office or dinic of a licensed physician or clinical psychologist; (lii) a state agency or 
institution; or (iv) a facility accredited by the Joint Commjssjon on Accreditation of Hospitals. 

"'Intermediate care facility" means a licensed, residential public or private alcohol or drug 
rehabilitation facility that ls not a hospital and that is operated primarily tor the purpose of providing a 
continuous, structured twenty-lour-hour-a-day state--approved program of inpatient treatment and care for 
inpatient alcoholics or drug addicts. 

B. No group accident and sickness insurance policy providing coverage on an expense incurred basis 
and no group subscription contract which provides coverage of a family member of the insured or the 
subscriber shall be delivered or issued tor delivery in this Commonwealth UJJless coverage tor 
incspacit£tion by, or physiological or psycl1ologica.l dependence upon. alcohol or drugs was made available 
as an �ption. The coverage made available shall not have limits that are more restricti'l·e than for aay 
other Jllness and shall include as a minimum (i) treatment as aa inpatient in any alcohol or drug 
rebabilltation facility and intermediate care facility for at least forty-five days during any given policy year 
or calendar year, and (ii) outpatient treatment in any alcohol or drug rehabilitation facility consisti.ag of at 
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least torty·llve sessions of individual, group, or tazniJy counseling during any given policy year or calendar 
year. 

C. The proVisions of this section shall aot apply to short-term travel, accident oaly, limited or speeilied
disease, or Individual convemon policies or contracts, nor to policies or contracts designed tor issusace to 
persons eligible tor coverage under Title XVIII of the Social Security Act. Jmown as Medicare, or aay other 
similar coverage uader state or federal governmental plans. 

DraftiDg Note: The reference to an effective date bas been deleted as there will be one new 
elfective date for the entire tiUe. 

§ 38.2-3414 Optional coverage tor obstetrical services.-A. Eaeb insurer proposing to issue a group
hospital policy or a group major medical policy in this Commonwealth and each corporation proposi/Jg to 
issue group hospital, group medical or group major medical subscription contracts shall provide coverage 
tor obstetrical services as an option available to the group policyholder or tb.e contract bolder ia the � 
ot benelits based upon treatment as an inpatient in a general hospital. The reimbwsement tor obstetrical 
services by a physician Shall be based on the charges for the services determined according to tile same 
formula by which the charges are developed tor other medical B.1Jd surgical procedures. Such coverage 
sbaJl have durational limits. dollar limits, deductibles and coinsurance factots that are ao Jess favorable 
than for physical illness generally. 

B. This section Shall not apply to short-term travel. accident only, limited or specified disease, or
iadiVidual conversion policies or contracts, nor to policies or contracts designed tor issuance to persoas 
eligible tor coverage under Title XVIII of the Social Security Act, known as Medi� or any other similar 
coverage under state or tedera.l governmental plans. 

Dralting Notes: l. Tbe reference to ••usual, customary and reasonable" was deleted at tbe 
suggestioa of the industry so that these services can be reimbursed on tile basis of the same formula
that is used tor any other inness. 

2. The reference to tbe ettective date has been deleted as there Will be one new ettecti.ve date tor
t.be entire title. 

§ 38.2·3415. Exclusion or reduction of benefits tor certain ca� probibited.-No group accident and
sickness iasurance policy, nor any group subscription contract, delivered or i$Ued tor delivery in this 
Commonwealth or renewed, reissued or extended if already issued, shall contain any provision exdudiag or 
reducing the benefits of any insured or subscriber because benefits have been paid or are payable under 
any individually underwritten and indiViduaJJy issued policy or subscription contract proVidillg exclusively 
tor accident and siclcness benefits and tor wbich the entire premium has been paid by tbe iasured, a 
member of the iasured's family, or the insured's guardian. 

§ 38.2-3416. Conversion on termination of eligibility; insurer required to otter conversion policy or group
coverage.-A Betore an insurer who delivers or ismes for delivezy in this Commonwealth or who renews. 
reissues or extends ii already issued, any group hospital, medical and surgical or group major medical 
policy, the insurer shall be required to be able to ofter without evidence of iDsurabHity to residents of this 
Commonwealth wbo are covered under the policy, whose eligibility may termiaate U1Jder the policy otber 
tbarJ due to termination of the group policy, and who may elect Option 1 Wlder § 38.2-3541 a aangroup 
policy ol accident and sickness insunUJce, either individual or la.mily, whichever iS appropriate, pursuant to 
tbe proVisions ot § 38.2-354 I. 

B. Any insurer who bas in effect prior to Janumy l, 1985, aay group policy described ill subsection A
of this section, may be exempted from the provisions of subsection A of UJis section. However, for persons 
allected by the termiaation at eligibility, the insurer Shall be reqUired to continue coverage under the 
e%isting group policy, Wit.bout evidence of insurability and at the insurers current rate applicable to the 
group policy, tor as Jong as the affected persons elect or as Jong as the insurer is not required to otter an 
acceptable coave,sion policy. 

Dratting Note: Section 38.1-348.11 has been moved and renumbered § 38.2-3541. 

§ 38.2-3417. Deductibles and coinsurance options required.-A An i.Dsurer issuing accident and sicklless
insurance or a corporation .i$uing subscription contracts on an expense incurred basis Shall make available 
in ottering such coverage or contract to the potential insured or coa:tract holder one or more of the 
following options under wbicb the illdiViduaJ iasured or group certificate bolder pays tor: 

l. The first $100 of the cost of the services covered or benefits payable by the policy or contract
during a twelve-month periOd; 

2. Twenty percent of the first $1,000 of the cost of the services covered or benefits payable by the
policy or contract during a twelve-month period; 

3. The first $100 and twenty percent of the next $1,000 of the cost of tbe services covered or benefits
payable by the policy or contract during a twelve-month period; or 

4. Any other option containing a greater deductible, coinsurance. or cost'"5bariag provision. However, the
option shall not be inconsistent with standards established with respect to deductibles. coiDSUra.nce, or 
cost-sharing pursuant to § 38.2-3519. 

B. As used in this section. "make available" means that t.be insurer or co1J)oration shall disseminate
information concerning t.be option or options and make a policy or contract containing t.be option or options 
available ta potential insureds or contract holders at tbe same time and in tbe same manner as the insurer 
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or corporation disseminates information concerning other policies or contracts and coverage options and 
makes other policies or contracts and coverage options available. 

C. This section shall not apply to short-term travel. accident only, limited or specified disease, or
indiVidual conversion policies or contracts, nor to policies or contracts designed for muance to persons 
eligible tor coverage under Title XVIII of the United States Social Security Act, known as Medicare, or any 
other similar coverage under state or federal governmental plans. 

Drafting Note: The reference to the effecti.ve date bas been deleted as there Will be one new 
effective date - for the entire title. 

§- 38.2�3418. Coverage tor victims of rape or incest-A. Each hospital expense, medical-surgical expense,
major medical expense or hospital confinement indemnity insurance policy isSUed by an iasurer, each 
indiVidual and group subscription contract providing hospital, medical, or surgical benefits issued by a 
coJJ)Oration. and each contract issued by a health maintenance oipmmtion which proVide benefits as a 
result of an "accident"' or "'accidental injury" shall be construed to indude beaefits tor pregnancy following 
an act of rape of an insured or subscriber wl:Jicb was reported to the police within seven days following its 
occuJTence, to the same extent as any other covered accident The seven-day requirement shall be 
extended to 180 days ia the case of an act of rape or incest of a female under thirteen yean; of age. 

Dratting Note: 1. Tbe reference to Chapter 26 implies that HMOs were to be subject to this law, 
but the present section appears technically deficient as the HMOs do not use an "indemnity type 
contract.. and HMOs do not have to be "non-profit corporatioas." This is the ollly mandated benefit 
wlle.re a reference to HMOs is made. This section has been changed to include a correct reference to 
BMOs. 

2. The effective date subsection bas been deleted as there will be one new effective date tor the
entire tiUe. 

§ 38.2-3419. AdditiolJSl mandated coverage made optional to group policy or contract bolder.- Any new
or e%1stilJg group policy or contract holder for whom coverage under an accident and sickness insurance 
poHcy is lsued or .renewed by an jnsurer or tor whom coverage under a contract is issued or renewed by 
a COlJ)Oration Hcensed pursuant to Chapter 42 of this title. shall be given the option to purchase any 
cove.ra,e, benefits or services first mandated under tbis chapter on or alter July l, 1982, provided that all 
mandated coverages as of June 30, 1982, will not be allected. 

Article 3. 

Jurisdiction Over Providers of Health care Services. 
Drafting Note: Because ot tbe broad definition of "person'' in proposed § 38.2·100, the change of 

wordiag from •person or other entity" to "person" throughout the article does not cllange the meaning. 

§ 38.2-3420. Authority and jurisdiction of Commision.- Except as praVided in this article, any person
provJdiag coverage in this Commonwealth tor health care services, whether tbe coverage is by direct 
payment, reimbursement. or otherwise, shall be presumed to be subject to the jurisdiction of the 
Commission unless the person sbows that, while proViding the services, it is subject to UJ.e jurisdiction of 
aaotller a,ency ol this Commonwealth, any subdivisions ot this Commonwealth, or the federal government. 

§ 38.2-3421. How to show jurisdiction of other state agency or federal government-A person may show
tbat lt Is subject to 'the jurisdiction of another agency of this Commonweal� a.oy subdivision of this 
Commonwealth, or the lederal government by providiag to the Commmion tile appropriate certificate, 
Hcease or otb.er document issued by the other governmental agency that permits or qualities it to provide 
tb.ose services set forth in § 38.2·3420. 

§ 38.2-3422. ExamilJStion.-Any person that tails to Show that it is subject to the jurisdiction of anotller
agency ol this Commonwealth, any subdivision of tlJis Commonwealtb, or the federal government shall 
submit to an examination by the Conuni$lon to determine the oip.ui1.atian and solvency of the person and 
wlJetller or not the person ls in compliance with the applicable provisions of this title. 

. § 38.2-3423. When subject to this title.-Any person that tails to show that it is subject to the jurisdiction
ol another a,ency of this Commonwealth. any subdivision of this Commonwealth. or the federal government 
shall be subject to .all appropriate provisions of this title regarding tb.e conduct of its business. 

§ 38.2·3424. Disclosure of extent and elements of coverage.-Any production agency or administrator
that advertises, sells, transacts. or administers coverage tor health care services in this Commonwealth 
where that coverage is provided by any pezson subject to the provisions of this article shall inform any 
purcbaser, prospective purchaser, or covered person of the laek of .insurance or other coverage, unless that 
coverage is fully insured or otherwise fully covered by an admitted life iDSurer, accident and sickness 
insurer, bealtb services plan. dental or optometric services pJan, or health maintenance organization. 

Any administrator that advertises or administers coverage in this Commonwealth that is provided by 
any peISOn subject to the provisions of this article shall inform any production agency of the elements of 
tbe coverage including tbe amount of "stop-loss" insurance jn effect. 
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Title 38.2 

CHAPTER 35. 

Accident and Sickness Insurance Policies. 

Existing articles 2, 2.2, and 2.3 have been reorganized. The plan is to have two 
separate (proposed Chapters 34 and 35) chapters for accident and sickness insurance 
with the following articles: 

Chapter 34: 

Provisions Relating to Accident and Sickness Insurance 

Article 1 - General Provisions 

Article 2 - Mandated Benefits 

Article 3 - Jurisdiction Over Providers of Health Care Services 

Chapter 35: 

Accident and Sickness Insurance Policies 

Article 1 - Individual Accident and Sickness Insurance 

Article 2 - Individual Accident and Sickness Insurance Minimum Standards Act 
(now Article 2.3) 

Article 3 - Group Accident and Sickness Insurance Policies. 

Article 4 - Industrial Sick Benefit Insurance. 

ARTICLE I 

General Provisions. 

1. Existing § 38.1-348.4 (proposed § 38.2-3502} has been changed to require that the
notice regarding claims and the ten day free look be printed on the policy instead
of allowing an option to attach the notice to the policy. Also, a sentence has
been added to p�ovide flexibility for direct response and guaranteed issue
policies. Also, this section has been changed to provide that if a policy is
returned during the ten day free look period the policy is voided from inception.

2. The older NAIC model provisions in existing§§ 38.1-349 and 38.1-350 (proposed
§§ 38.2-3503 and 38.2-3504) have been replaced by the NAIC model simplified
policy provisions but the entire contract time limit on certain def ens es,
preexisting conditions, and reinstatement� notice of claim and proof of loss
provisions have been modified after discussion with industry representatives.

3. For consistency, the five day requirement for delivering or mailing a written
notice not to renew has been changed to the same amount of time as the grace
period. A similar change has been made to the optional cancellation provision.
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4. The $1,000 amount limitation has been raised to $2,000 in the optional facility of
payment provision, item (9) of §38.1-349. {renumbered §38.2-3503)

ARTICLE 3. 

Group Accident and Sickness lmuranee Policies. 

The current Virginia Code has no st andard policy provision requirements for group 
accident and sickness insurance .. 

This proposed article essentially adopts the N AIC Health Insurance Standard Provisions 
Model Act. Some changes were made for clarity, which is consistent to that done 
under this project for the standard group life insm-ance policy provisions. 

This proposed article has similar requirements for the types of groups as proposed in 
the Group Life Insurance Article. 

ARTICLE 4. 

Industrial Sick Benefit Insurance. 

The only substantive change proposed in this article is to add a new section that would
prohibit the sale of industrial sick benefit insurance on or after October I, 1987, a 
year after the effective date of the law. 
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CHAPTER 35. 

ACCIDENT AND SICKNESS INSURANCE POLICIES. 

Article 1. 

Individual Accident and Sickness Insurance Policies. 

§ 38.2·3500. Form of policy.-A. No individual accident and sickness insurance policy shaJJ be delivered
or issued for delivery to any person in this Commonwealth unless: 

1. The entire consideration for the policy is expressed in the policy;

2. The time at which the insurance takes effect and terminates is expressed in the polcy;

3. The policy insures only one person, except that it may insure eligible family members, originally or
by subsequent amendment, upon the application of an adult member of a family who shall be deemed the 
policy owner: 

4. The exceptions and reductions are set forth in the policy a.nd, except those that are set forth in §§ 
38.2·3503 through 38.2-3508. are printed with the benefit provisions to which they apply, or under an 
appropriate caption, but if an exception or reduction specifically applies only to a particular benefit of the 
policy, a statement of the exception or reduction sh.all be included with that benefit provision; 

5. Each form, induding riders and endorsements, is identified by a form number in the lower Jett-hand
corner of the first page of the form; and 

6. It contains no provision making any portion of the charter, rules, constitution, or bylaws of the
insurer a part of the policy unless that portion is set forth in the policy, except in the case of the 
incorporation of, or reference to. a statement of rates or classification of risks, or short-rate table filed with 
the Commission. 

B. If any policy is issued by an insurer domiciled in this Commonwealth tor delivery to a person
residing in another state, and if the insurance supervisory official of tbe other state advises the Commission 
that any such policy is not subject to approval or disapproval by such official, the Commission may by 
ruling require that such policy meet the standards set forth in tbis chapter. 

C. "Eligible family member" means the (i) spouse, (ii) dependent child� (iii) children under a

specified age not greater than nineteen years, and (iv) any person dependent on the policyowner. 
Dratting Note: Present item ( 4) has been deleted because this is now covered in more detail under 

the readability regulation issued under present § 38.2·3404. 

§ 38.2-3501. Policy forms; powers of Commission.-Individual accident and sickness insurance policy
forms and the rate manuals Showing rules and classification of risks applicable to iadiVidual accident and 
sicknt5 insurance policy forms shall be subject to the proVisions of§ 38.2·316. The Commis,gon, subject to 
§ 38.2-316, may disapprove or withdraw approval of any such poJjcy form if it finds that the benefi'ts
provided in the policy form are or are likely to be unreasonable in relation to the premium charged. If
the Commission disapproves a policy form or withdraws approval of a form, an insurer may proceed as
indicated in § 38.2·1926.

§ 38.2-3502. Notice to be printed on policy; return of policy to insurer.-A Any individual accide�t and
sickness insurance policy delivered or issued for delivery in this Commonwealtb shaII have printed on it a 
notice stating substantially: 

" THIS POUCY MAY NOT APPLY WHEN YOU HA VE A CLAIM! PLEASE READ! This policy was 
issued based on the information entered in your application, a copy of which is attached to the policy. If 
you know of any misstatement in your application, or if any information concerning tbe medical history of 
any insured person bas been omitted, you sbouJd advise the Company immediately regarding the incorrect 
or omitted information; otb.erwise, your policy may not be a valid contract. 

RIGHT TO RETURN POU CY WITHIN 10 DAYS. If for any reason you are not satisfied with your 
policy, you may return this policy to the Company Within ten days of the date you received it and the 
premium you paid will be promptly refunded." 

B. If a policyowner returns the policy Within ten days from the date of receipt, coverage under that
policy shall become void from its inception upon the mailing or delivery of the policy to the insurer or its 
agent. 

C. If tile first paragraph of the notice required in subsection A of this section is inapplicable or
partially inapplicable to a particular form of policy, the insurer may modify or omit the notice with the 
Commission's approval. 

D. Nothing in this section shall prohibit an insurer from extending the right to examine period to more

261 



than ten days if the period is stated in the policy. 
Drafting Notes: 1. The section has been changed to require that the notice must bP printed on the 

policy instead of allowing the option of attaching a separate notice. 
2. The section has been changed to provide that if the policy is returned pursuant to the ten-day

tree look notice, the policy shall become void from its inception, as suggested by industry. 
3. Subsection C ha.; been added to provide flexibility for guara.nteed issue policies.
4. Subsection D has been added to clarity that insurers have the option to have a free look period

of longer than ten days. 

§ 38.2-3503. Required accident and sickness policy provisions.-Ex:cept as provided in § 38.2-3505, each
individual accident and sickness insurance poiicy delivered or issued for delivery in this Commonwealth 
shall contain the provisions specified in this section using the same words which appear in this section. An 
insurer may substitute con-esponding provisions of different wording approved by the Commission that are 
in each instance not less favorable in any respect to the insured or the beneficiary. These provisions shall 
be preceded individually by the caption .. REQUIRED PROVISIONS" or by such appropriate individual or 
group captions or subcaptions as the Commission may approve. 

1. Provision 1:
ENTIRE CONTRACT; CHANGES: This policy. including the endorsements and the attached papers. if
any, constitutes the entire contra.ct of insurance. No change in this policy shall be valid until approved
by an executive officer of the Company and unless such approval is endorsed hereon or attached
hereto. No agent bas authority to change this policy or to waive any of its provisions.

Dratting Note: The NAIC simplified model language was not used at the suggestion of industry. 

2. Provision 2: 
TIME uMIT ON CERTAIN DEFENS'ES: (a) Misstatements in the application: Alter two years from the
date of this policy, only fraudulent misstaiements in th� application may be used to void the policy or
deny any claim tor loss incurred or disability (as defined in the policy) that starts the two-year period.

Provision 2 sb!lll not be construed to affect any legal requirement for avoidance of a policy or denial 
of a claim during such initial tw&-year period, nor to limit the application of paragraphs 1, 2, 3, 4 and 5 of 
§ 38.2·3505 in the event of misst.atement with respect to ag� occupation or ot:ber insura.nce.

Iastead of Provision 2, 2 policy which the insured luis the right to continue in force subject to its
terms by the timely payment of premium (i) until at least age fifty or, (ii) for a policy issued after age 
forty-tour, for at least fi'le years trorn its date of issue, may contain the tonowing provision, from which 
tbe clause in parentheses may be omitted at the iJJSurer's option : 

INCONTESTABLE: 
(a) Misstatements in tlle application: Alter tbis policy has been in force for two years during the
Insured's l!letime (excluding any period during which the Insured is disabled), the Company cannot
contest the statements in tbe application.
PREEXlfflNG CONDmONS:
(b) No claim for Joss incurred or disability (as defined in the policy) that starts after two years from 
tlle date ol issue of this policy will be reduced or denied because a siclcness or physical condition, not
e%cludect by name or specific description before the date of loss, had existed before the effective date
of coverage.

3. Provision 3: 
GRACE PERIOD: This policy has a.. day grace period. This means that if a renewal premium is not 
paid on or before the date it is due, it may be paid during the followmg... days. During the grace 
period tbe policy shall continue in force. 

In Provision 3 a number not less than ''7" for weekly premium policies, "10" for monthly premium 
policies and "31" tor all other policies shall be inserted between the words "a" and "day", and between 
"following" and .. days." 

A policy that contains a cancellation provision may add, at the end of Provision 3: 
subject to the tight of the Company to cancel in accordance with. the cancellation provision. 

- A policy in which the insurer reserves the right to refuse any renewal shall hav� in Provision 3, the
lolloWing sentence:

The grace period will not apply if, at least... days before the premium due date, the Company has 
delivered or has mailed to the Insured's last address shown in the Company's records written notice of 
the Company's intent not co renew this policy. 

In the abo,·e sentence a number not Jess than "7" for weekly premium policies,. "10" for monthly 
premium policies and .. 31" for all other policies shall be inserted between the words .. ,east" and "days." 

Drafting Note: The five-day requirement for delivering or mailing a notice not to renew has been 
changed to be the same amount of time as the grace period. 

4. Provision 4:
REINSTATEMENT: If the renewal premium iS not paid before tile grace period ends, the policy will
lapse. Later acceptance of the premium by the Company or by an agent autllorized to accept payment,
Without requiring an application for reinstatement, will reinstate the policy. If the Company or its agent
requires an application for reinstatement, the Insured will be given a conditional receipt for the 
premium. If the application is approved the policy will be reinstated as of the approval date. Lacking 
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sucJJ approval, the policy will be reinstated on the forty-tiltb day alter the date of the conditional 
receipt unless the Company has preViously written the Insured of its disapproval. The reinstated policy 
will cover only loss that results from an injury sustained after the date of reinstatement and sicJme.ss 
that starts more than ten days alter such date. In all other respects the rights of the Insured and the 
Company will remain the same, subject to any provisions noted or attached to the reinstated policy. 
Any premiums the Company accepts tor a reinstatement will be applied to a period tor which 
premiums bave not been paid. No premiums will be applied to a11y period more than siXty days prior 
to the date or reillStatement. 

Tbe last sentence of Provision 4 may be omitted from any policy tbat the insured bas the right to 
continue in force subject to its terms by the timely payment of premiums (i) until at least age fifty, or (ii) 
for a policy issued aner age forty-tour, for at least five years from its effective date. 

Dratting Note: "�ue date'' was changed to "effective date." 

5. Provision 5:
NOTICE OF CLAIM: Written notice of daim must be given within twenty days alter a covered loss
starts or as soon as reasonably possible. The notice can be given to the Company at.. ......... (insert the 
location of such office as the i!JSurer may designate tor the purpose), or to the Company's agent. 
Notice should include the name of the Insured, and Claimant if other than the Insured. and the policy 
number. 

Dratting Note: As a variation to the NAIC model, "and Claimant .. '' was added since the IllSured 
may not always be the claimant 
Optional paragraph: If the Insured has a disability for which benefits may be payable for at least two 
yeaJS., at Jeast once in evezy six months alter the Insured bas given notice of claim, the Insured must 
give the Company notice that the disability has continued. Tbe Insured need not do this if legally 
incapacitated. The first six months alter any tiling of proof by the Insured or any payment or denial 
of a claim by the Company will not be counted in applying tbis provision. If the Insured delays in 
giving this notice, the Iasured's right to any benefits for the six months before the date the Insured 
gives notice will not be impaired. 

6. Provision 6:
CLAIM FORMS: When the Company receives the notice of daim, it will send tile Claimant forms for
tiling proof of Joss. II these forms are not given to the Claimant within fifteen days alter the giving of
such notice, the Qaimant shall meet the proof of Joss requirements by giVing the Company a written
statement ot the nature and extent of the loss within the time limit sta.ted in the Proofs of Loss
Section.

7. Provision 7:
PROOFS OF LOSS: If the policy proVides tor periodic payment for a continuing loss, written proof of
loss must be given the Company within ninety days alter the end of each period for which the
Company is liable. For any other loss, written proof must be given Within ninety days alter such loss.
If it was not reasonably possible to give written proof in the time required, the Company shall not
reduce or deny the daim tor this reason if the proof is filed as soon as reasonabJy possible. In any
event. except in the absence of legal capacity. the proof required must be given no later than one year
from the time specified.

8. Provision 8:
TIME OF PAYMENT OF CLAIMS: After receiving written proof of loss, the Company Will pay.... (Insert 
period for payment which must not be J� trequenUy than monthly) all benefits then due for .... (Insert 
type of loss). Benefits tor any other Jcm covered by this policy Will be paid as soon as the Company 
receives proper written proof. 

9. Provision 9:
PAYMENT OF CLAIMS: Benefits will be paid to the Insured. Loss of lite benefits are paya�Je in
accordance with the beneficiary designation in effect at the 'time of payment If none is then in effect.
the benents will be paid to the Iasured's estate. Any other benefits unpaid at death may be paid, at
the Company's option, either to the Iasured's beneticiazy or the Iasured's estate.
Optional paragraph: It benefits are payable to the Iasured's estate or a beneficiazy who cannot execute
a valid release, the Company can pay benefits up to $...... (insert an amount wbicb shall not exceed 
$2.000 ), to someone related to the Insured or beneficiazy by blood or by marriage whom the Company 
considers to be entitled to the benefits. The Company will be discharged to the extent of any payment 
made in gooct faith. 
Optional paragraph: The Company may pay all or a portion of any indemnities provided tor health 
care services to the health care services provider, unless the Insured directs otherwise in writing by 
the time proofs of lcm are filed. The Company cannot require that the services be rendered by a 
particular health care services provider. 

10. Provision 10:
PHYSICAL EXAMINATIONS AND AUTOPSY: The Company at its own expense bas the right to have 
tbe Insured examined as often as reasonably necessary wllile a claim is pending. It may a.lSo have an 
autopsy made unless prohibited by law. 

11. Provision 11:
LEGAL ACTIONS: No legal action may be brought to recover on this policy within sixty days after
written proof of loss has been given as required by this policy. No legal action may be brought alter
three yea.rs from the time written proof of loss is required to be given.
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f J. Provision 12: 
CHANGE OF BENEFICIARY: 
The insured can change the beneficiary at any time by giving the Company written notice. The 
beneficiary's consent is not required for this or any other change in the policy, unless the designation 
of tlle beneficiary is irrevocable. 

Drafting Note: Tbe required policy provisions have been changed to NAIC simplified language 
versions, except for changes requested by industry representatives. ProVision 13, Wbicb pertains only to 
air trip aceid�nt policies, is being made into a separate section (proposed § 38.2-3515). 

§ 38.2-3504. Other provisioas.-Except as provided in § 38.2-3505, no individual accident and sickness
insurance policy delivered or .issued for delivery in this Commonwealth slJaJJ contain provisions respecting 
the matters set forth below unless sucb provisions use the same words wbich appear in tms section. The 
insurer may use a corresponding provision of different wording approved by the Commission that is not 
Jess favorable in any respect to the insured or the beneficiazy. Any such provision shall be preceded 
indiVJduaJJy by the appropriate caption OTHER PROVISIONS or by such appropriate individual or group 
c.aptioas or subcaptions as tbe Commission may approve. 

l. Provision l: 
CHANGE OF OCCUPATION: II tbe lasured is injured or contracts sicimess alter having changed his 
occupation to one clasilied by the Company as more 1182.ardous than that stated in this policy or while
doing tor compensation anytbiag pertainiDg to a.o occupation so classified, the Company will pay only
the portion ot the lademlJities proVided ill this policy as the premium paid would have purchased at
tbe .rates and within tile limits fixed by the Company for the more luuardous occupation. If the
Iasured cbanges his occupation to one clasmtied by tbe Company as Jess ba1ardous tlJaa tlaat stated in
tbls pollcy. the company. upon receipt ot proof of the change ol occupation, will reduce the premium
.rate accordingly and Will return the excess pro rata unearned premium from the date of change of
occupation or lrom tbe policy amuvel'S8J'Y date immediately preceding receipt of such proof, whichever
ls more recent In applying this provision, the classification of occupatioaa1 risk aZJd tbe premium rates
slJall be such as have been last filed by the Company prior to the occurreace ot tbe loss tor which the
Company Js Hable or prior to the date of proof of Change m occupation With the state insurance
supervisory olfidsl in tbe state where the Insured resided at tbe time this policy was issued; but it the
llliag was not required, then tbe classification of occupatioaal risk and the premium rates shall be
t.bose Jast made effective by the Company in the state prior to tb.e occWTeace of the loss or prior to
tbe date at proof of cbBJJge in occupatioa.

2. Provision 2:
MISSTATEMENT OF AGE: II tbe Insured's age bas been
.mtsstated, tlle beaelits will be those the premium paid would have purchased at tbe correct age.

3. ProVlsion 3: 
OTHER INSURANCE IN THIS COMPANY: 11 an accideDt or sicJcness or accident and sielaJess policy or
polJcJes previously issued by the Company to tile Insured is in force concurrently herewith, ma.ting the
aggregate iJJdemnity tor .••.•. ·(msert type of coverage or coverages) in excess of $ ...... (insert maximum 
UmJt ot indemnity or iademmties) tbe excess insurance sbaJI be void and all premiums paid tor such 
ercess shall be returned to tile Insured or to his estate. 
llJStead ol Provwon 3, tbe lollo'Wing provision may be used: 
laswaace etfecttve at any one time on the Insured under a lilre policy or policies in this Company is 
Umltecl to the one such policy elected by the Insured, bis beneficiary or his estate, as the case may 
be. and the Company wiU return all premiums paid tor all other such policies. 

.f. ProvJslon 4: 
INSURANCE WITH OTHER COMPANIES: If there is other valid coverage, not with this insurer 
Company, proViding benefits tor the same loss on a proVision of service basis or on an expense 
incuned basis aJJd of which this Company has not been givea written notice prior to the occurrence or 
commencement ot Joss, the only liability under any expense incurred cove.rage of this policy shall be 
tor such proportion of the loss as the amount wbicb would otherwise have been payable under this 
policy plus the total ot the Uke amounts under all such other valid coverages tor the same l� of 
whJcb this Company had notice bears to the total liJce amounts under au valid coverages for such loss, 
and tor tbe retum of such portion of the premiums paid as shall exceed the pro rata portion tor the 
amount so determined. For the purpose of applying this provision wllen other coverage is on a 
provision ol service basis, the '"like amount" of such other coverage shall be taken as the amount 
Wlllcb the services rendered would have cost in the absence of such cove,age. 

II Provision 4 is included in a policy that also contains Provision 5, the pllrase "·EXPENSE 
INCURRED BENEFITS-,, shall be added to the caption of Provision 4. Tbe insurer may include in this 
provision a delinltion of .. other valid coverage." approved by the Commi!moa. The definition sball be 
JJmJted Jn subject matter to coverage provided by o!pJli2ations subject to regulation by insurance law or by 
insurance authorities of this Commonwealth or any other jurisdiction of the United States or Canada, and 
by hospital or medical service organizations, and to any other coverage the inclusion of which may be 
approved by the Commission. In the absence of such definition the term shall not include group insurance, 
automobile medical payments insurance, or coverage proVided by hospital or medical service orpnizations, 
by union welfare plans, or employer or employee benefit organizations. 

For tbe purpose of applying Provision 4, any amount of benefit proVided tor such .insured pursuant to 
any compulsory benefit statute, including any workers' compensation or employer's liabillty statute, whether 
proV1ded by a governmental agency or otherwise, sball in aH cases be deemed to be "other valid coverage" 
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of which the company has had notice. In applying Provision 4 no third party liability coverage shall be 
included as ''other valid coverage." 

5. Provision 5: 
INSURANCE WITH OTHER COMPANIES: If there is other valid coverage, not with this Company.
providing benefits for the same loss on other than an expense incurred basis and of which this
Company has not been given written notice prior to the occurrence or commencement of loss, the only
liability for such benefits under this policy shall be for such proportion of the indemnities otherwise
provided under this policy for such ioss as the like indemnities of which the Company had notice,
including the indemnities under this policy, bear to the toaJI amount of all like indemnities for such
loss, and fer the return of such portion of the premium paid as shall exceed the pro rata portion tor 
the indemnities thus determined.

It Provision 5 is incJuded in a policy tbat also contains Provision 4, the phrase "-OTHER BENEFITS-" 
shall be added to the caption of Provision 5. The insurer may include in this provision a definition of 
"other valid coverage,.. approved by the Commission. The definition shall be limited in subject matter to 
coverage provided by organizations su�iect to regulation by iosurance iaw or by insurance authorities of 
this Commonwealth or any other jurisdiction of the United States or Canada, and to any other coverage 
approved by the Commsion. In the absence of such definition the term Sball not include group insurance, 
or benefits provided by union welfare plans or by employer or employee benefit organiZations. For the 
purpose of applying Provision 5, any amount of benefit provided for the insured pursuant to any 
compuisory benefit statute, including any workelS'' compensation or employer's liability statute, whether 
proVided by a governmental agency or otbe� shall in all cases be deemed to be "other valid coverage" 
of which the Company has bad notice. In applying Provision 5 no third party liability coverage shall be 
included as .. other valid coverage." 

6. Provision 6: 
RE.LA TION OF EARNINGS TO INSURANCE: If the total monthly amount of loss of time benefits
promised tor the same loss under all valid loss of time coverage upon the .IIJsured, whether payable on
a weekly or monthly basis, shall exceed the monthly earnings of the Insured at the time disability
commenced or his average monthly earnings for the period of two yean; immediately preceding a
disability for which a claim is made, whichever is greater, tbe Company will be liable only for the
proportionate amount of the benefits under this policy as the amount of the monthly earnings or the
average monthly earnings of the Insured bears to the total amount of monthly benefits for the same
loss under all the coverage upon the insured at tbe time tbe disability commences and for the return
of the part of the premiums paid during such two years that exceeds tbe pro rata amount of the 
premiums for the benefits actually paid hereunder; but this shall not operate to reduce the total 
monthly amount of benefits payable under all the coverage upon the Insured below the sum of $200 or 
the sum of the monthly benefits specified ill Ute coverages, whichever is less, nor shall it opera.te to
reduce benefits other tban those· payable for loss of time.

Provision 6 may be inserted only in a policy that the insured bas the ri.gb.t to continue in force subject 
to its terms by the timely payment of premiums (i) until at least age fifty or (ii) for a policy issued after 
age forty-four. tor at least five years from its date of issue. The insurer may include in this provision a 
definition of "valid loss of time coverage" approved by the Commission. The definition shall be limited in 
subject matter to coverage provided by governmental agencies or by organizations subject to regulation by 
insurance law or by insurance authorities of this Commonwealth or any other jurisdiction of the United 
States or Canada, or to any other coverage the inclusion of which may be approved by the Commission or 
any combination of cove.rages. In the absence of such definition the term shall .not include any coverage 
provided for the Insured pursuant to aay compuJsory benefit statute, including any workers' compensation 
or employer's liability statute, or benefits provided by union welfare plans or by employer or employee 
benefit orgaaia.tions. 

7. Provision 7: 
UNPAID PREMIUM: When a claim is paid, any premium due and unpaid may be deducted froin the 
claim payment

8. Provision 8: 
CANCELLA TIDN: The Company may cancel this policy at any time by written notice delivered to the 
Insured, or mailed to his last address as shown by the records of the Company, stating when, no less 
than ... days thereafter, the cancellation shall be effective; and alter the policy has been continued
beyond its original term the Insured may cancel this policy at any time by written notice delivered or
mailed to the Company effective upon receipt or on such later date as may be specified in the notice.
In the event of cancellation, the Company will return promptly the unearned portion of any premium
paid. If the Insured cancels, the earned premium shall be computed by the use of the short-rate table
last iiled with the state insurance supervisory official in i:he state where the Insured resided when the 
policy was mued. If the Company cancels, the earned premium shall be computed pro rata.
Cancellation shall be without prejudice to any claim originating prior to the effective date of 
cancellation.

In Provision 8 a number no less than "7" for weekly premium policies. "1 O" for monthly premium 
policies and '"31" for all other policies sha11 be inserted between the words "than" and "days." 

Dratting Note: The five-day requirement tor delivering or mailing a cancellation notice has been 
changed to the same amount of time as the grace period. 

9. Provision 9: 
CONFORMITY WITH STATE STATUTES: Any provision of this policy that on i'ts effective date is in
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conflict with the laws of the state in which the Insured resides on that date is hereby amended to conform 
to the minimum requirements of tbe laws. 

l 0. Provision 10: 
ILLEGAL OCCUPATION: The Company will not be liable for any loss that results from the Insured's 
committing or attempting to commit a felony or from the Insured's engaging in an illegal occupation. 

11. Provision 11:
INTOXICANTS- AND NARCOTICS: The Company will not be liable for any loss resulting from the
Jasured's beiag drunk, or under the influence of any narcotic unless taken on the advice of a

physician.
Drafting Note: NAIC simplified language versions have been used where they were available.

§ 38.2·3505. Inapplicable or inconsistent proviSions.-If any provision of this article is inapplicable to or 
inconsistent with the coverage provided by a particular form of policy, the insurer, with the Commission� 
approval, shall omit tJr modify the inapplicable or inconsistent provisjon to make that provision consistent 
With tbe coverage provided by the policy. 

§ 38.2-3506. Order of certain policy proVisions.-The provisions that are the subject of §§ 38.2·3503 and

38.2·3504, or aay correspondiag provisions that are used iastead of them in accordance with these sections, 
shall be printed in the consecutive order of the provisions in such secttons. However, any such provision 
may appear as a uait in say part of the policy, With other provisions to which it may be logically related, 
provided the resulting policy shall not be in whole or in part unintelligible, uncertain, ambiguous. abstruse, 
or likely to mislead a person to whom tbe policy is offered, delivered or issued. 

§ 38.2-3507. Third-party ownership.- The word "insured," as used in this artide, sha11 not be construed
to prevent a person With a proper i1JSurable interest from applying for and own.i.ag a policy covering 
anotber person or trom being entitJed to any indemnities, benefits and rights provided under tile policy. 

§ 38.2·3508. Requirements of other jurisdictions.-A. Any individual accident and sickness insurance
policy delivered or sued for delivery to any person in tbis Commonwealth by a foreign or alien insurer 
may coatain any provision that is prescribed or required by the insurers domiciliary jurisdiction :Jnd that 
is not less favorable than the provisions of this arti.de to the iasured or the beneficiary. 

B. Any individual accident sn:1 siclcness insurance policy delivered or isSued for delivery by a domestic
insurer in any other jurisdictiGD. may contain aay provision permitted or required by the Jaws of the other 
jurisdiction. 

Dratting Note: Section 38.1-354.1 bas been moved and renumbered·§ 38.2-3404. 

§ 38.2·S509. Denial or reduction of benefits because of existence of other like insu.rance.-A. No
individual accident and siclcness iasurance policy, nor any subscription contract as provide!l for in Chapter 
42 of this title, delivered or issued for delivery in this Commonwealth shall contain any provision for the 
denial or reduction of benefits because of the existence of other like insurance except to tb.e extent that 
the aggrega.te benefits, with respect to tbe covered medical expenses incurred under the policy or plan and

all other like insurance With other insurers, exceed ;;,Jl covered medical expeDSt:S incurred. 

B. Tbe term "other like insurance" may include group insurance or coverage provided by hospital or
medical service orpaiZa.tioas, union welfare plans, employer or employee benefit organi2.ations, or workers' 
compensation ill$W'aJJCe. 

§ 38.2·3510. C9aformiag to statute.-No individual accident and sicJme$ insurance policy provision that
is not scbject to this article shall make an individual accident and sicJcness iasuraace policy, or any portion 
of tbe pol;cy, less favorable in any respect to tbe insured or the beneficiary than the proVisions that are 
subject to this article. 

Dratting Note: The second paragraph has been deleted because the subject is covered by § 38.2-318. 
Dratting Note: Section 38.1-356.01 has been moved and renumbered§ 38.2-3542. 
Dratting Note: Subsection A of this existing § 38.1-356.1 bas been moved to Chapter 18 (§ 38.2-1807). 

Subsections B and C were deleted because they were not necessa.ry with the general peaalties and rules 
�nd regulations sections in proposed Chapter 2. 

§ 38.2-3511. Application.-A The insured shall not be bound by any statement made in an application
tor an individual accident and sickness policy unlt.$ a copy of the application is attached to or endorsed 
on the policy wben issued as a part of the policy. If any such policy delivered or issued for delivery in 
this Commonwealth is reinstated or renewed, ao.d the iasured, beneficiary or assignee of the policy makes 
a written request to the insurer tor a copy of the reinstatement or renewal application, if any, the insurer 
shall within fifteen days alter tbe receipt of tbe request deliver or mail to the person malting the request. 
a copy of the application. If a copy is not so delivered or mailed, the insurer shall be precluded from 
introducing the application as evidence in any action or proceeding based upon or involving the policy or 
its reinstatement or renewal. 

B. No alteration of any wntten application for any sucb policy shall be made by any person other than
the applicant without his written consent, except that insertions may be made by tile insurer, tar 
admiaistrative purposes only, in a manner indicating clearly that such insertions are not to be ascribed to 
the applicant. 

C. The falsity of any statement in the application tor any policy covered by this anicle may not bar 
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the right to recovery under the policy unless the false statement materially affected either the acceptance 
of the risk or the hazard assumed by the insurer. 

§ 38.2-3512. Notice; waiver.-The aclcnowledgment by any insurer of UJe receipt of notice given under
any individual accident and sicJm� insurance policy, the furnishing of tonns for tiling proofs of Joss, the 
acceptance of such proofs. or the investigation of any claim thereunder shall not operate as a waiver of 
any of the rights of the insurer in defense of any claim arising under the policy. 

§ 38.2-3513. Age limit-A. II any individual accident and sickness iIJSurance policy contains a provision
establisbing, as an age limit or otherwise, a date after which the coverage provided by the policy will not 
be etlective, and it the date falls within a period for which a premium is accepted by the .insurer or if the 
insurer accepts a premium alter the date, the coverage proVided by the policy will continue in force 
subject to any right of cancellation until the end of the period tor which the premium has been accepted. 

B. It the age of the insured bas been misstated, and if according to the correct age of the insured, tile 
coverage provided by the policy would not have become ettective or would have ceased prior to the 
acceptance of tbe premium, then the liability of the .insurer shall be limited to the refund, upon request, of 
all p�miums paid tor the period not covered by the policy. 

Dratting Note: section 38.1-360 has been modified to become subsection B of § 38.1-347 (proposed § 
38.2·3400) to make it clearer what the chapter applies to. 

Dratting Note: Section 38.1-361 has been deleted in accordance with the decision to have one general 
penalties provision. License suspensions and revocations are already covered separately in Title 38.1 for 
insurers and tor agents. 

§ 38.2-3514. When Uability not to be denied because of preexisting disease, physical impairment or
delect.-No insurer that has delivered or issued tor delivery in this Commonwealth an accident and sickness 
iasul'81Jce policy pursuant to the provisions of this article shan deny liability on any claim otbenv.ise 
covered under such policy because of the existence of a disease or physical impairment or defect,
congenital or otherwise, at the time of the malcing of the application for such policy, unless it is shown 
that the applicant knew or might reasonably have been expected to kJJow of such disease, impairment or 
detect 

§ 38.2-3515. Required coverage on connecting or returning planes.-In each airtrip accident policy,
issued in this Commonwealth through a mechanical vending machine or otherwise, the coverage of the 
policy. according to its terms and provisioas, shall exten!I. to an accident on a connecting or returning plane 
on wbicb the insured's initial airtrip ticket entitles him to ride, if it is Shown that the insured would be 
entitled to recover under the policy bad the accident occurred while the insured was riding on the initial 
plane designated on the ticket 

Dratting Note: section 38.1-362 was moved from item (13) of eJdsting § 38.1-349. 
Dratting Note: This section was eliminated as it is outdated.

Article 2. 

IndiViduaI Accident and Sickness Insurance 

Minimum Standards. 

§ 38.2-3516. Purpose.-The purpose of this article is to authorize the Commission, pursuant to the
authority granted in § 38.2-223, to issue rules and regulations to: 

l. Provide reasonable standardir.ation and simplification of terms and coverages of indiVidual accident
and sickness insurance policies; 

2. Facilitate public understanding and comparison;

3. Eliminate provisioIJS contained in indiVidual accident and sickness insurance policies which may be
misleading or unreasonably confusing in connection either with the purchase of coverages or with the 
settlement of claims; and 

4. Provide tor full disclosure in the sa.le of individual accident and siclcness policies.

§ 38.2-3517. Definitions.-As used in this article:

.. Form" means policies, contracts, riders, endorsements, and applications. 

"Policy" means the entire contract between the insurer and the insured, including the policy riders, 
endorsements. aad the application, if attached. 

Dralting Note: .. Medicare" has been moved to the general definitions article in Chapter 1. "Accident 
and sickne$ insurance11 is also defined in Chapter 1. 

§ 38.2-3518. Standards tor policy provisions.-A. Pursuant to the authority granted in § 38.2-223, the
Commi$ion may issue rules and regulatioIJS to establish specific standards, including standards of full and 
lair disclosure. for the sale of individual accident and sickness insurance policies. Tllese roles and 
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regulations shall be in addition to and in accordance with applicable laws of this Commonwealth. including 
Chapter 34 and Articles 1 and 2 of this chapter which may cover but shall not be limited to: 

1. Terms of renewability;

2. Initial and subsequent conditions of eligibility;

3. Nonduplication of coverage provisions;

4. Coverage of dependents;

5. Coverage of persons eligible for Medicare by reason of age;

6. Preexisting conditions;

7. Termination of insurance;

8. Probationary periods;

9. Limitations;

10. Exceptions;

ll. Reductions;

12. Elimination periods;

13. Requirements tor replacement;

14. Recurrent conditions: and

15. Definition of terms including but not limited to the tollowmg: hospital, accident, sickn� injury,
physician, accidental means. total disability, partial disability, nervous disorder, guaranteed renewable. and 
noncancellable. 

For the purposes of this article, licensed health care practitioners, to the extent required by law, shall 
be deemed physicians. 

B. Pursuant to the authority granted in § 38.2-223. the Commission may issue rules and regulatioas that
specify prohibited policies or policy provisions not otherwise specifically authorized by statute that in the 
opinion of the Commission are unjust. unfair, or unfairly discriminatory to the policyowner, beneficiary, or 
say person insured under the policy. 

Dratting Note: Subsection C has been moved to Chapter 36 and renumbered § 38.2-3604. 

§ 38.2-3519. Minimum standards tor bene!its.-A. Pursuant to the authority granted in § 38.2-223, the
Commission may issue roles and regulations establishing minimum standards for benefits uader each of the 
lolloWing categories of coverage in individual policies of accident and sickness insurance: 

1. Basic hospital expense coverage;

2. Basic medical-surgical expense coverage;

3. Hospital confinement indemnity coverage;

4. Major medical expense coverage;

5. Disability income protection coverage;

6. Accident only coverage;

7. Specified disease or specified accident coverage;

8. Medicare supplement coverage; and

9. Limited benefit health coverage.

B. Nothing in this section shall preclude the issuance of any policy that combines two or more of the
categories of coverage enumerated in paragraphs 1 through 6 of subsection A of this section. 

C. No policy shall be delivered or issued for delivery in this Commonwealth that does not meet the
prescribed minimum standards for the categories of coverage listed in paragraphs I through 9 of subsection 
A of this section or does not meet the requirements set forth in § 38.2-3501. 

D. The Commission may prescribe the method of identification of policies based upon coverages
proVided. 

Drafting Note: In subsection D, "Commissioner" was changed to "Commission" for coosistency with the 
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rest of tbe title. 

§ 38.2-3520. Coverage of preexiSting conditions.-Notwithstanding the provisiollS of § 38.2·3503, if an
insurer elects to use a simpJifjed application form, with or without a specific question as to tile applicant's 
health, but without any detailed questions concerning the insured's health history or medical treatment 
history, the policy shall cover any Joss occurring after twelve months from the effective date of cove.rage 
from any preexisting condition not specifically excluded from coverage by terms of the policy. Except as so 
provided, the policy shall not include wording that would permit a defense based upon preexisting 
conditions. 

Dratting Note: In subsection A, the words "general" and "specific" were added tor clarity to refer to 
the types of health quesUons asked. Subsection B bas been moved to Chapter 36 as proposed § 38.2·3605. 

Drafting Note: Section 38.2·362. I 6 IJas been moved and renumbered § 38.2-3606. 
Drafting Note: Section 38.2·362.17 bas been moved and renumbered § 38.2-3607. 

Article 3. 

Group Accident and SiC.kne$ Insurance Policies. 

§ 38.2·352l. Definitions.-As used in this article:

"Group credit accident and siclcness insurance" means group accident and sickness insurance issued to 
a creditor or its parent holding company. or to a trustee, trustees or agent designated by two or more 
creditors, who shall be deemed the policyholder, to insure the debtor by providing for payments on a

specific loan or other credit transa.ction of more than ten years' duration. 

. § 38.2-3522. Insurance shall meet requirements of this article.-No group accident and sickness 
insu�nce policy sball be delivered or issued tor delivery in this Commonwealth unless it conforms to the 
requirements of th.is article. 

§ 38.2-3523. Group requirements.-A. A group accident and sickness insurance policy shall comply with
the following requirements: 

I. Tbe members eligible tor insurance under the policy shall be all tb.e members of the group, or all
of any class or classes of the group. However, an insurer may exclude or limit coverage on any person as 
to whom evidence of individual illSurability is .not satisfactory to the insurer. 

2� A group accident and sickness insurance policy sball cover at least two persons, other tha.n spouses 
or minor children, at the issue date and at each policy a.mJive� date. 

B. In addition to the requirements of subsection A of this section, group credit accident and sickness
insurance as defined in § 38.2-3521 shall be subject to the following requirements: 

1. The debtors eligible tor insurance under the policy shall be ail of the debtors of the creditor or
creditors, or all ot any class or classes of debtors. The policy may provide that the term "debtors" shall 
�nclude (i) borrowers of money or purchasers or lessees of goods, services or property for whieh payment 
JS arranged through a credit transaction; (ii) the debtors of one or more subsidiary corporations; and (iii) 
the debtors of one or more affiliated corporations, proprietors or partnerships if the business of the 
policyholder and of such affiliated corporations. proprietors or partnerships if the busin� of the 
policyholder and of such affiliated corporations, proprietors or partnerships is under common control. 

2. The premium tor the policy shall be paid by the policyholder either from the creditor's funds or
from charges collected tram the insured debtors, or from both. Except as proVided in paragraph 3 of this 
subsection, a policy on which no part of the premium is to be derived from the collection of such 
identifiable charges must insure all eligible debtors . 

. 3. An insurer may exclude any debtors as to whom evidence of individual insurability is not 
satisfactory to the insurer. 

4. The total amount of insurance payable with respect to an indebtedness shall not exceed the greater
of the scheduled or actual amount of unpaid indebtedness to the creditor. The insurer may exclude any
payments which are delinquent on the date the debtor becomes disabled as defined in the policy. 

5. The insurance shall be payable to the creditor, or any successor of the right, uue or interest of tbe
creditor. Such payment shall reduce or extinguisll the unpaid indebtedness of the debtor to the extent of 
such payment. 

�· Notwitbstanding the provisions of paragraphs 1 through 5 of this subsection, insurance on agricultural 
credit transaction commitments may be written up to the amount of the loan commitment on a 
nondecreasing or level term plan. Insurance on educational credit transaction commitmen'fs may be written 
up to t.be amount of the Joan commitment l� the amount of any repayments made on the loan. 

§ 38.2-3524. Trustee groups.-One or more eligible groups may be insured under one group accident and
sickne$ insurance poJicy issued to a trustee or trustees. 
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§ 35.2-3525. Group accident and sickness insurange coverages of spouses or dependent cbildren.-A.
Coverage under a group accident and sickness insurance policy, except a group credit accident and sickness 
insurance policy. may be extended to insure the spouse and any child who is under the age of nineteen 
years or who is a dependent and a full-time student under twenty-live years of age. or any class of spouse 
and dependent cbildre� of each insured group member who so elects. The amount of accident and 
sickness insurance tor the spouse or dependent child shall not exceed the amount of accident and siC.lme$ 
insurance tor the insured group member. 

B. Notwithstanding the provisions of § 38.2-3538, one certificate may be issued for each family unit if a
statement concerning any spouse's or dependent child's coverage is induded in the certificate. 

§ 38.2-3526. Standard provisions required; exceptions. -A. No group accident and sickness insurance
policy snail be delivered or issued for delivery in tbiS Commonwealth unless it contains the standard 
provisions prescribed in this article. 

B. The provisions of § 38.2-3531, subsection A of § 38.2-3533, and § 38.2-3538 shall not apply to group
credit accident and sickness insurance policies. 

§ 38.2-3527. Grace period.-Each group accident and sickness insurance policy shall contain a provision
that the policyowner is entitled to a grace period of not less than thirty-one days tor the payment of any 
premium due except the first premium. The provision shall also state that during the grace period the 
accident and sickness coverage shall continue in force unless tbe polieyowner has given the insurer written 
notice of discontinuance in accordance with the terms of the policy and in advance of the date of 
discontinuance. The policy may provide that the policyowner shall be liable to the insurer for the payment 
of a pro rata premium for the time the policy was in force during the grace period. 

§ 38.2-3528. Incontestability.-A. Eacb group accident and sickness insurance policy shall contain a
provision that the validity of the policy sbalJ not be contested, except tor nonpayment of premiums, alter it 
has been in force tor two years from its date of issue. 

B. The provision shall also state that no statement made by any person insured under the policy
relating to his insurability or the insurability of his insured dependen'tS shall be used in contesting the 
validity of the insurance With respect to which such statement was made: 

1. Alter the insurance bas been in force prior to the contest tor a period of two years during the
lifetime of the person about whom the statement was made; and 

2. Unle$ the statement is contained in a written instrument signed by him.

B. This provision shall not preclude the assertion at any time of deleDSeS based on the person's
ineligibility tor coverage under the policy or upon other provisions in the policy. 

§ 38.2-3529. Entire contract; statements deemed representations.-A. Each group accident and sickness
insurance policy shall contain a provision that the policy, and any application of the policyowaer, and any 
indiv.idual applications of the persons insured shall constitute the entire contract between the parties. 

B. Tbe provision shall also state that:

I. A copy of any application of tbe policyowner shall be attached to the policy when mued;

2. All statements made by the polieyowner or by the persons ilJSUJ'ed shan be deemed representations
and not warranties; and 

3. No written statement made by any pe,son insured shall be used in any contest unless a copy of the
statement is furnished to the person or to his beneficiary or personal representative. 

§ 38.2-3530. Evidence of individual insurability. - Each group accident and sickness insurance policy
shall contain a provision setting forth any conditions under which the insurer reserves the right to require 
a person eligible tor insurance to furnish evidence of individual insurabilit:y sa.tislactory to the insurer as a 
condition to part or all of his coverage. 

§ 38.2-3531. Additional exdusions and limit.ations.-A. Each group accident 81ld sickness insurance policy
shall contain a provision specifying all additional exclusiollS or limitations applicable under the policy for 
any disease or physical condition of a person. not otherwise excluded from the person1s coverage by name 
or specific description effective on the date of the person's Joss, which existed prior to the effective date of 
the person ·s coverage under the policy. 

B. Any such exclusion or limitation may only apply to a disease or physical condition for which
medical advice or treatment was received by the person during tlle twelve months prior to the ertec��e 
date of the person's cove.rage. The exclusion or limitation shall not apply to Joss incurred or d1SBbil1ty 
commencing after tbe earlier of (i) the end of a continuous period of twelve months commencing on or 
aner the effective date of the person's coverage during which the person receives no medical advice . or 
treatment in connection with the disease or physica.l condition, or (ii) the end of the two-year penod 
commencing on the effective date of the person's coverage. 

§ 38.2-3532. Misstatement of age.-E.ach group accident and sickness insurance policy where the
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premiums or benefits va.ry by age shall contain a provision that an equitable adjustment of premiums, 
benefits or both shall be made if the age of a person insured has been misstated. The provision shall 
contain a clear statement of the method of adjustment to be used.

§ 38.2.J533. Individual certificates.-A. Each group accident and sickness insurance policy shall contain a
provision that the insurer will mue to the policyholder for delivezy to each person insured a certificate 
setting forth: 

I. The insured person's insurance protection, including any limitations, reductions, and exclusions
applicable to the coverage provided; 

2. To whom the insurance benefits are payable;

3. Any family member's or dependent's coverage; and

4. The rights and conditions set forth in § 38.2-3541.

B. .Each group credit accident and siclcn� policy, wb.ere any part of the premium is paid by debtors
from identifiable charges collected from the insured debtors not required of an uninsured debtor, shall 
contain a provision that the insurer will furnish to the policyholder tor each debtor insured under the 
policy a form that will contain a statement describing the debtor's coverage and that the benefits payable 
shall be applied to reduce or extinguish the indebtedness. 

§ 38.2·3534. Notice of claim.-Each group accident and sickness insurance policy shall contain a
proViSioa that written notice of a claim shall be given to tbe insurer Within twenty days after the 
occurrence or commencement of any loss covered by the policy. Failure to give notice within that time 
shall not invalidate or reduce any claim if it can be shown that notice was given as soon as reasonably 
possible. 

§ 38.2-3535. Claim torms.-Eacb group accident and sickness insurance policy shall contain a provision
that the iasurer will tumisb forms for filing proof of l0$ to the person making a claim or to the 
policyboJder tor delivery to that person. II the forms are not furnished within fifteen days after the insurer 
received notice of any claim under the policy, the person making the claim shall be deemed to have 
complied with the requirements of the policy as to proof of loss upon submitting within the time fixed in 
the policy of filing proof of loss, written proof covering the occurrence, character, and extent of the loss 
tor which a claim is made.

§ 38.2-3536. Proofs of lO:SS.-A. Each group accident .and sicklless insurance policy shall contain a
provision that Written proof of the loss shall be lurnisb.ed to the insurer within ninety days · after the date 
of the Joss. In the case of a claim for loss of time tor disability, each group accident and sickness 
insurance policy shall contain a provision that written proof of the Joss shall be furnished to the insurer 
wi"thin ninety days· alter the commencement of the period tor which the insurer is liable. Subsequent 
written proof of the continuance of the disability shall be furnished to the insurer at reasonable intervals 
required by the insurer. 

B. Failure to furnish such proof within the prescribed time shall not invalidate or reduce any claim if
it was not reasonably possible to furnish the proof Within that time and the proof is furnished as soon as 
reasonably J)C)§ible. In no event. except in the absence of legal capacity of the claimant. shall such proof 
be furnished later than one year from the time proof is otherwise required. 

§ 38.2-3537. Time of payment of claims.-Each group accident and sickness insurance policy shall
contain a provision that all benefits payable under the policy other than benefits for loss of time shall be 
payable Within sixty days atter receipt of proof of loss. Tb.e provision shall also state that, subject to proof 
of loss, all accrued benefits payable under the policy tor Joss of time shall be paid at least monthly <turing 
tJJe continuance of the period tor which the insurer is liable, and that any balance remaining unpaid at the 
termination of such period will be paid as soon as possible. 

§ 38.2·3538. Payment of benefits.-Eacb group accident and sickness insurance policy shall contain a
provision that benefits for Joss of life of the person insured Shall be payable to the beneficiary designated 
by the person insured. However, if the policy contains conditions pertaining to family status. the beneficiary 
may be the family member specified by the policy tenns. In either case, payment of those benefits is 
subject to the provisions of the policy in the event no such designated or specified beneficiary is living at 
the death ol the person insured. All other benefits of the policy shall be payable to the person insured. 
The policy may also provide that ii any benefit is payable to the estate of a person, or to a person who is 
a minor or otherwise not competent to give a valid release, the insurer may pay the benefit, up to an 
amount not exceeding $5,000, to any relative by blood or connection by marriage of the person who is 
deemed by the insurer to be equitably entitled to the benefit 

§ 38.2-3539. Pbysical examinations and autopsy. - Each group accident and sickness insurance policy
shall contain s provision that the insurer shall have the right (i) to examine the per.son for whom a claim 
is made when and as often as it may reasonably require during the pendency of claim under the policy 
and (ii) to make an autopsy where it is not prohibited by law. 

§ 38.2-3540. Legal actions.-Each group accident and sickness insurance policy shall contain a provision
that no action at law or in equity shall be brought to recover on the policy within sixty days after proof of

Joss has been tiled in accordance with the policy requirements and tbat no such action sball be brought 
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after the expiration of three years from the time that proof of Joss was required to be tiled. 

§ 38.2-3541. Conversion or continuation on termination of eligibility.-Each group hospital policy, group
medical and surgical policy or group major medical policy delivered or issued for delivery in this 
Commonwealth or renewed, reissued or extended if already issued. shall contain, subject to the 
policyholder's selection, one of the options set forth in this section. These options shall apply if tbe 
insurance on a person covered under such a policy ceases because of the termination of the person's 
eligibility for coverage other than due to termination of the group policy, prior to that person becoming 
eligible tor Medicare or Medicaid benefits. 

1. Option 1: To have the insurer issue him, without evidence of insura.bility, an individual accident and
sickness insurance policy in the event that the insurer is not exempt under § 38.2-3416 and offers such 
policy. subject to the following requirements: 

a. The application for the policy shall be made. and the first premium paid to the insurer within
tbirty-ane days after the termination; 

b. The premium on the policy shall be at the insurer's then customazy rate applicable: (i) to such
policies. (ii) to the class of risk to which the person then belongs, and (iii) to his or her age on the 
effective date of the policy; 

c. The policy will not result in over·insurance on the basis of the insurers underwriting standards at
tbe time of issue: 

d. The benefits under the policy Shall not duplicate any benefi'ts paid for the same injury or same
siclcness under the prior policy; 

. e. The policy shall extend coverage to the same family members that were insured under the group 
policy; and 

I. Coverage under this option shall be effected in such a way as to result in continuous coverage
duriag the thirty-one-day period for such insured. 

2. Option 2: To have bis present coverage under the policy continued for a period of ninety days
immediately following the date of tbe termination of the person's eligibility, without evidence of iZJSurability, 
subject to the folloWing requirements: 

a. The application tor the extended coverage is made to the group policyholder and the total premium
for tbe ninety-day period is paid to the group policyholder prior to tbe termiJJation. 

b. The premium for continuing the group coverage shall be at the illsu.rer's current rate applicable to
the group policy. 

c. Continuation shall only be available to an employee or member who has been conunuously insured
under tbe group policy during the entire three months' period immediately preceding termination of 
eligibility. 

Dralting Note: § 38.1-348.11 was moved so that all the provisions pertaining only to group accident and 
sickness insurance are in one article. 

§ 38.2-3542. Notice to employees upon termination of coverage; penalty for failure to remit lundS.-A.
Aay employer wbo (i) assumes part or all ot the cost of providing group accident and sickness insurance 
or a group health services plan tor his employees under a group insurance policy or subseriptioa contract. 
or (ii) provides for health and medical care or reimbursement of medical expenses tor his employees as a 
self-insurer. sball give written notice to participating employees in the event of termination or upon the 
receipt of notice of termination of any such policy, contract or self-insurance not later than fifteen days 
alter the termination or receipt of the notice of termination. 

B. Any employer who collects from his employees any part of the cost of any of the policies. contracts
or coverages specified in subsection A of this section and who fails to remit the funds to the insurer or 
plan in accordance with the policy or contract provisions under which the employees are covered shall be 
guilty of a Class 3 misdemeanor. 

Dratting Note: Existing § 38.1·356.01 has been moved here so that all the sections pertaining to group 
accident and sickness are in one article. 

§ 38.2-3543. Provisions required by other jurisdictions. -A. Group accident and sic.kne$ insurance
policies of a foreign or alien insurer, delivered or issued tor delivery in this Commonwealth, may contain 
any provision that is not less favorable to the insured or the beneficiary than the provisions required by 
this article and that is prescribed by the Jaws of its domiciliary jurisdiction. 

B. Any group accident and sickness insurance policy of a domestic insurer may, when delivered or 
issued for deliVery in any other jurisdiction, contain any provision permitted or required by the laws of 
that jurisdiction. 

Dratting Note: This section is similar to § 38.2-3508 and allows policies to contain proViSions required 
by other juristJictions. 
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Article 4. 

Industrial Sick Benefit Insurance. 

§ 38.2·3544. Definition of industrial sick benefit insura.nce.-Industrial sick benefit insurance means life
insurance combined with accident and sickness insurance under which: 

l. Premiums, dues or �ments are payable Weekly;

2. A $10 muimum weekly indemnity is paid to members or policyowners in the event of sickness or
accident; 

3. A $250 maximum death benefit is provided, and the named beneficiaiy is confined to the spouse of
the insured, a relative of the insured by blood, marriage or adoption, a person bound in a pledge of 
marriage to tbe insured, or any person dependent on the insured; and 

4. The issuing insurer is not required by its charter, bylaws, or by statute to maintain the legal reserve
for death benefits. 

§ 38.2-3545. Further restrictions as to beneficiaries.-Within the permitted classes of beneficiaries
prescribed in § 38.2-3544, the issuing insurer may designate the das.ses of beneficiaries. No change of 
beneficiary shall be made by a.mgmnent, will, or otherwise to any person outside the. designated classes 
without tbe consent of tbe insurer. II no penon within the classes of beneficiaries prescribed in § 38.2-3544 
survives the insured, t.fte iasurer may discharge its liability by payment of the proceeds of the policy to 
any person appearing to the insurer to be equitably entitled to the proceeds because of baVillg incurred 
e.xpense for the mainteDBlJce, medical attention or burial of the insured. 

§ 38.2-3546. Cancellation of sick benefit portion of policy.-Every policy of industrial sick benefit
insurance issued in this Commonwealth after June 18, 1922, shall contain a provision that: 

1. The sick benefit portion of tbe policy may be cancelled by either the insurer or the insured and the
lite portion continued by a payment of twenty percent of the original premium; 

2. If the cancellation is by the insurer, it Shall be without prejudice to any claim arising on account of
disability commencing prior to tbe date on wbicb the cancellation takes effect; and 

3. Written notice of the cancellation aad payment for the unearned portion ot the premium shall be
delivered to the insured or mailed to him at bis last known address. 

§ 38.2-3547. ErCE9.ive insurance; remedy.-Any person holding industrial sick benefit insurance policies
of several insure� that, in tbe aggregate. provide sick benefits in excess of 150 percent of his weekly 
salary, wages or earnings. Shall not be permitted to recover the excess, nor shall the insurer be compelled 
to pay the excess, unless the existence of all previous policies was admitted by the insured in all 
applica'tions tor .insurance iJJ exce.ss of such sum. If by misstatements, or by the failure to admit the 
existence of previous policies, the insured bas obtained such excess additional policies, and .bas received 
benents under sucb. policies in excess of the amount specified above the erce.s.s paid may be deducted 
from the deatb benefit proVided for in the policies. 

B. This section shall aot apply in any case where the application for the e.rce.ss policy did not contain
any question in regard to · the amount of iasurance already carried by the applicant, nor where the 
application blank was printed in less than. tea-point type. 

§ 38.2-3548. Agents subject to other iasurance laws.-Each person representing any insurer in the sale of
industrial sick benefit insuT8llce shall be subject to the laws governing agents of insurers. 

§ 38.2-3549. Benefits not subject to legal process.-The payments in weekly or monthly installments to
the bolder ot any policy of industrial sick benefit insurance shall not be subject to the lien of any 
attacbmeat, garnishment proceedia& writ of fieri facias, or to levy or distrt!$ in any manner, for any debt 
due by tile holder of the policy. 

§ 38.2·3550. Effective date.-No industrial sick benefit insurance policy as denned in § 38.2-3544 shall be
delivered or issued tor delivery in this Commonwealth alter June 30, 1986. 

Dratting Note: This section prohibits the sale of any new industrial sick benefit insurance policies one 
year alter the Jaw becomes effective assuming an July l, 1986, effective date. (The basic benefit is $10 per 
week. T!lere are many of these types of policies on the books but industry sources indica.te that this type 
at policy is no longer being sold.) 
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Title 38.2 

CHAPTER 36. 

Medicare Supplement Policies. 

1. All of the Medicare supplement insurance sections and subsections presently in
Articles 2.2 and 2.3 of Chapter 8 have been moved to this new chapter.

2. In conformance with the decision to have a unified rules and regulations section,
existing § 38.1-362.9 was deleted and the references to rules and regulations in
other sections have been modified.

3. ln proposed§ 38.2-3604 (existing subsection C of§ 38.1-362.13), Free look notice
required, the notice must now be printed on the policy instead of "printed on or
attached to" the policy. As is being changed in other free look provisions, the
provision has been changed to provide that if the policy is returned during the
free look period, there is no coverage.
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CHAPTER 36. 

MEDICARE SUPPLEMENT POLICIES. 

§ 38.2-3600. Medicare supplement policy; definition. - "Medicare supplement policy,, means an
individual or group accident and sickness insurance policy which is (i) designed primarily to supplement 
Medicare by providing benefits for payment of hospital, medical or surgical expenses, or (ii) advertiSed. 
marketed OF otberwise purported to be a supplement to Medicare. 

For group policies, the tenn does not include: 

1. A policy or contract of one or more employers or labor orga.nu.a.tions, or of th.e trustees of a fund
established by one or more employers or labor organizations. or a combination of employees and labor 
organir.ations, tor employees, former employees. or a combination of employees and labor organizations or 
for members or former members, or combination thereof, of the labor organizatioas: or 

2. A policy or contract of any professional, trade or occupational association · for its members or former
members, or combination thereof, if the association: 

a. Is composed of individuals all of whom are actively engaged in the same profession, trade, or
occupation; 

b. Has been maintained in good faith for purposes other than obtaining insurance; and

c. Has been in existence tor at least two years prior to the date of its initi.al offering of sucb policy or
plan to its members. 

Drafting Note: Subsection B of existing § 38.1·362.7 has been moved so that all the Medicare 
supplement sections will be together. 

§ 38.2-3601. Medicare supplement policies; minimum return tor group policies generalJy.-Group
Medicare supplement policies shall be expected to return to policyholders in the form of aggregate benefits 
at least seventy-five percent of the aggregate amount of premiums collected. 

Drafting Note: Existing § 38.1-362.8: 1 has been moved here so that all the Medicare supplement 
sections will be together. 

§ 38.2-3602. Sarne: minimum return for certain group policies.-Notwithstanding § 38.2-3601, Medicare
supplement policies issued as a result of solicitation of individuals through the mails or by mass media 
advertising shall be expected to return to policyholders in the form of aggregate benefits at least sixty 
percent of the aggregate amount of premiums collected. 

Drafting Note: Existing § 38.1·362.8:2 bas been moved here so that all the Medicare supplement 
sections will be together. 

§ 38.2-3603. Same; minimum return tor individual polides.-Medicare supplement policies sold on an
individual basis shall be expected to return to policyowners in the form of aggregate beDefits at least sixty 
percent of the aggregate amount of premiums collected. 

Drafting Note: Existing § 38.1-362.8:3 bas been moved here so that all the Medicare Supplement 
sections will be together. 

§ 38.2-3604. Free look notice required. - Notwithstanding the provisions of § 38.2-3502, Medicare
supplement policies issued pursuant to a direct response solicitation shall have printed on the policy a 
notice stating substantially: "RIGHT TO RETURN POUCY WITHIN THIRTY DAYS. If for any reason you 
are not satisfied With your policy you may return this policy to the company within thirty days of the date 
you received it and the premium paid will be promptly refunded.'' 

A policy returned pursuant to the notice shall be void upon the mailing or delivery of the policy to the 
insurer. 

Nothing in this section shall prohibit an insurer from extending the right to examine period to more 
than thirty days if the period is specified in the policy. 

Drafting Note: Existing subsection C of § 38.1-362.13 has been moved here so that all Medicare 
supplement sections Will be together. The notice must now be printed on the policy instead of ''printed on 
or attached to" the policy. As is being changed in other free look provisions, the provision has been 
changed to provide that if the policy is returned during the free look period, there is no cove.rage. 

§ 38.2·3605. Coverage of preexisting conditions; Medicare supplement policies.-Notwithstanding
paragraph 2b of § 38.2-3503. an insurer that issues a Medicare supplement policy shall not deny a claim for 
losses incurred more than six months from the effective date of coverage on the grounds that a condition 
existed prior to the effective date of coverage regardless of the application form used. Except as so 
provided. the policy or contract shall not include wording that would permit a defense based upon 
preexisting conditions. 

Dratting Note: Existing § 38.1-362.15 B bas been moved here so that all Medicare supplement sections 
will be together. 

§ 38.2-3606. Outline of coverage.-Pursuant to the authority granted in § 38.2-223 the Commission may
issue rules and regulations that may (i) require that an outline of coverage tor Medicare supplement 
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policies be delivered to the insured at the time the application is made or at the time the policy is 
delivered and (ii) prescribe the format and content of the outline of coverage. 

Dratting Note: Existing § 38.1-362.16 has been moved here so that all Medicare supplement sections wiJl 
be together. 

§ 38.2-3607. Group Medicare supplement policies; minimum standards.-The proVisions of §§ 38.2·3604.
38.2-3605, 38.2-3606 and 38.2-3516 through 38.2-3520 shall be applicable to group Medicare supplement 
policies. The term .. policy" as used in this article shall include a certificate issued under a group Medicare 
supplement policy_ which has been delivered or issued for delivery in this Commonwealth. 

Dratting Note: Existing subsection A of § 38.1-362.17 has been moved here so that all Medicare 
supplement sections will be together. 
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Title 38.2 

CHAPTER 37. 

Credit Life Imurance and Credit Accident 

and Sickness Insurance. 

The following substantive changes have been proposed: 

I. In § 38.1-482.3:1 (proposed § 38.2-3702), the requirements of existing§ 38.1-480
that apply to credit transactions of ten years or less and that are not provided
for elsewhere in this C!hapter have been moved to this section as subsection B.

2. In § 38.1-482.6 (proposed § 38.2-3707), disclosure of the nature of the coverage
for policies providing critical period or truncated coverage will be required in
contrasting color ink in 12 point type.

3. In subsection B of proposed § 38.2-3708, Prohibited poli cy provisions, no
individual or group credit life insurance or credit accident and sickness insurance
application forms shall contain a question of general good health without
questions concerning the applicantts health history or medical treatment history.
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CHAPTER 37. 

CREDIT LIFE INSURANCE AND CREDIT ACCIDENT 

AND SICKNESS INSURANCE. 

§ 38.2·3700. Application of chapter.-A. This chapter shall apply to credit life insurance and credit
accident and sickness insurance except such insurance issued in connection with first mortgages or deeds of 
trust on primary residences, insurance issued in connection with a Joan or other credit transaction of more 
than ten years' duration, mortgage redemption insurance, and classes of insurance that are age-rated. 

B. Credit life insurance and credit accident and sickness insurance issued as an isolated transa.ction on
the part of the insurer and not related to an agreement or plan for insuring debtors of the creditor shall 
not be subject to this chapter. 

Dra.tting Note: The last paragraph of this section has been moved to a new section. § 38.2·3716. 

§ 38.2-3701. Detinitioas.-As used in this chapter:

''Creditor" means a lender of money, or vendor or lessor of goods, services. property, rights or 
privileges. tor wlJicb payment is arranged through a credit transaction or any successor to the right. tiUe or 
interest of any such lender. vendor or lessor, and an affiliate, associate or subsidiBIY of any of them or 
any director, officer or employee of any of them or any other person in any way associated with any of 
them; 

.. Debtor" means a borrower of money or a purchaser or lessee of goods. services, property, rights or 
privileges tor which paymeat is arranged through a credit transaction;

"Iadebtedaess" means tbe total amount payable by a debtor to a creditor in coanecti.on with a loan or 
other credit transaction. 

Dratting Note: Tbe definitions of "credit life insuTa1Jce,,, .. credit accident and sickness insurance,•• 
''Comm.mion" and "credit lite and health insurance agent" have been eliminated because they are defined. 
respectively, in Chapter 1 aJJd Chapter 18. 

§ 38.2-3702. Forms of credit life insurance and credit accident and sicimess insuraace.-A. Credit life
lnsuraace and credit accident and sickness insurance shall be issued (JDly in the following forms: 

l. Individual credit life insurance policies issued to debtors on a term plan;

2. Individual credit accident and sic.taess iasurance policies issued to debtors on a term plan or
disability benefit provisions in i�dividual credit lite insurance policies; 

3. Group credit lite insurance policies issued to creditors providing insurance on the lives of debtors on
a term plan, subject to the requirements of subsection B of this section; or 

4. Group credit accident and sickness iasu.rance policies issued to creditors on a term plan insuring
debtors subject to the requirements of subsecti.on B of this section, or disability benefit provisions in group 
credit llle insurance policies to provide such cove.rage. 

B. A policy ot group credit lite insurance or group credit and sickness iDSUrance may be issued to a
creditor or its parent holding company or to a trustee. trustees or agent designated by two or more 
creditors, wbieh creditor, holding company, affiliate, trustee, trustees or agent shall be deemed the 
policyholder. to insurer debtors of the creditor or creditors, subject to the following requirements: 

l. The debtor.s eligible for insurance under the policy shall be all of the debtors of the creditor or 
creditors, or all ot any clasS or classes of the group. The policy may provide that the term "debtors" shall 
include (i) bormwe.rs of money or purchasers or lessees of goods. services or property for which payment 
is arranged through a credit transaction; (ii) tbe debtors of one or more subsidiary corporations; and (iii) 
•11e debtors of one or more affiliated corporations, proprietors or partnerships if the business of the
olicybolder and ol such affiliated corpo.ratio� proprietors or partnerships is under common control.

2. Tbe premium tor the policy shall be paid by the policyholder, either from the creditor's funds, or
'1J charges coJJected from tbe insured debtors, or from both. Except as provided in pargraph 3 of this 
-.ection, a policy on which no part of the premium is to be· derived from the collection of such 
•itiable charges must insure all eligible debtors.

An insurer may exclude any debtors for whom ev.idence of indiVidual insurabili'ty is not satiSfactory
insurer. 
lttiag Note: The requirements of existing § 38.1-480 that apply to credit transactions of ten years or 
' tllo.t a.re Qut prc,vidcd fur ebewhes:e in th.is 1;:baptcr nave beeo mo�d to this 5ectioa ti$ subsection 

l-3703. . Amount of credit life insurance. -A. The initial amount of credit life insurance shall not 
' total amount repayable under the contract of indebtedness. If an indebtedness is repayable in
v equal installments, the amount of insurance shall at no time exceed the scheduled or actual
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amount of the unpaid indebtedness, whichever is greater. 

B. The amount of insurance Shall be payable to the creditor to reduce or extinguish the unpaid
indebtedness of the debtor. 

C. Insurance on agricultural loan commitments that do not exceed one year may be written up to the
amount of the loan commitment, on a nondecreasing or level term plan. 

D. Insurance on educational credit transaction commitments may be written for the entire commitment.

E. The amount of credit life insurance on an indebtedness of any debtor insured under a group policy
shall not exceed $50, 000. 

Dratting Note: This subsection bas been moved to a new section numbered § 38.2-3704. 

§ 38.2-3704. Amount of credit accident and sickness insurance.-A. The total amount of periodic
indemnity payable by credit accident and sickness insurance in the event of disability shall not exceed the 
aggregate of the periodic scheduled unpaid installments of the indebtedness. The amount of each periodic 
payment shall not exceed the original indebtedness divided by the number of periodic installments. 

B. The amount of insurance shall be payable to the creditor to reduce or extinguish the unpaid
indebtedness of the debtor. 

§ 38.2-3705. Variable interest rate indebtedness; amount; disdosure; refunds.-A. Notwithstanding the
terms of § 38.2-3703 and subsection A of § 38.2-3704, if the credit transaction provides for a variable 
interest rate and the insurance premiums are calculated and charged on a single premium basis, the initial 
amount of insurance coverage shall not exceed the scheduled amounts of unpaid indebtedness based upon 
the initial contract interest ra(e; and the death benefit shall be equal to the scheduled amount of insurance 
at the date of death or the amount required to liquidate the indebtedness in accordance with the terms of 
the contract of indebtedness, whichever is greater. If the actual interest rate charged at any time exceeds 
the original contract interest rate the term of the insurance shall continue Without additional charge for a 
period not to exceed three months. No additional premiums shall be charged for any additional coverage 
provided beyond that included in the single premium charge. 

B. Each individual policy or group certificate of credit .iasuraace issued in connection with credit
transactions involving variable interest rates shall include a disclosure . (i) that the death benefit shall in no 
case be Jess than the insured scheduled amount of coverage or the amount required to liquidate the 
insured indebtedness in accordance With the terms of the contract of indebte4nes5t whichever is greater; 
and (ii) that the term of insurance shall continue tor a period not to exceed three months if the actual 
interest rate charge at any time exceeds the original contract interest rate. 

C. .Eacb individual policy or group certificate of credit insurance issued in connection with credit
transactions involving variable interest rates shall provide that in the event of termination of the insurance
prior to the original scheduled maturity date of the indebtedness, a refund of any amount paid by the 
debtor tor such insurance shall be made in accordance with subsection B of § 38.2-3711. Such refund shall 
be based on the terms of the original loan and the actual elapsed time. Computation of such refund using 
the Rule of 78 shall be deemed to comply with the requirements hereof. 

Dratting Note: Former § 38.1-482.4:1 was repealed and this new section was added during the 1985 
JegiSJative session. 

§ 38.2-3706. Term of insurance; termi.oation.-A. The term of credit ute insurance or credit accident and
sickness insurance shall. subject to acceptance by the insurer, commence on the date when the debtor 
�comes obligated to the creditor. However, if a group policy provides coverage for existing obligations. the 
insurance on a debtor with respect to such indebtedness shall commence on the effective date of the 
policy. 

B. It evidence of insurability is required and the evidence is furnished more than thirty days after the
date on which the debtor becomes obligated to the creditor, the term of the credit life insurance or credit 
accident and sickness insurance may commence on the date that the insurer determines the evidence to be 
satisfactory. In such event there shall be an appropriate refund or adjustment of any charge to the debtor 
for insurance. 

C. The term of credit life insurance or credit accident and sickness insurance shall not extend more
than fifteen days beyond the scheduled maturity date of the indebtedness, except (i) when extended without 
additional cost to the debtor or (ii) where the indebtedness on which such insurance is issued is extended 
by agreement between the creditor and the debtor and does not constitute a discharge of the indebtedness. 
An additional premium may be charged for the insurance covering an extension under (ii) of this 
subsection. 

D. It the indebtedness is discharged due to renewal or refinancing prior to the scheduled maturity
date. the inc:ur:;anc.@ in f,u·c11a �hsdl � t�rmin�te-d be-fo:ro :any neQr i�ur:.1nce nJ::.iy be �ued in conn�ction 
with the renewed or refinanced indebtedness. 

E. It an indebtedness is terminated before its scheduled maturity date. the credit life insurance or
credit accident and sickness insurance on such indebtedness shall terminate · and a refund shall be paid or 
credited as provided in § 38.2-3711. 
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F. Each credit life insurance or credit accident and sickness insurance policy or certificate shall
contain a provision that the insurance may be terminated upon written request of the debtor except if the 
insurance was required as security for any indebtedness at the time of the credit transaction. If insurance 
is required, the debtor shall have the right to terminate the insurance by furnishing evidence of other 
insurance that is at least equal in coverage and protection to the creditor. 

§ 38.2-3707. Policy provisions: disclosure to debtors.-A Credit life insurance and credit accident and
sickness insurance shall be evidenced by an individual policy, or in the case of group insurance by a 
certificate of insurance. The policy or certificate of insurance shall be delivered to the debtor. 

B. Each policy or certificate of credit life insurance or credit accident and sickness insurance shall set
forth: 

I. The name and address of tile insurer;

2. The name or names of the debtor or, in the case of a certificate, tbe identity by name or otherwise
of the debtor; 

3. The age of the debtor;

4. The premium or amount payable by the debtor separately for credit life insurance and credit
accident and sickness insurance; 

5. A description of the coverage including the amount aad term of the coverage, and any exceptions,
limitations or restrictions; 

6. A statement that the benefits shall be paid to the creditor to reduce or extinguish the unpaid
indebtedness; and 

7. A statement tllat if the amount of insurance exceeds the amount nece.uary to discharge the
indebtedness, any such excess sbaJJ be payable to a beneficiary, other than the creditor, named by the 
debtor or to bis estate. 

C If a credit life or a credit accident and sidmess insurance policy or certificate provides truncated 
or critical period coverage or any other type of similar coverage that does not provide benefits or coverage 
tor the entire term of tb.e indebtedness, a statement printed on the face of the policy or first page of the 
certificate shall clearly describe the limited nature of the .insurance. Tbe statement shall be printed in 
capital letters in contrasting color iak BIJd ia bold 12-point or larger type. 

D. No individual or group credit life iDSUrance or credit accident and sickness insurance policy shall
be delivered or issued for delivery in this Commonwealth unless the policy complies with the following 
requirements: 

l. Each policy shall contain a provision (i) that the policy, or tbe policy and any application endorsed
upon or attached to the policy when issued, shall constitute the entire contract between tbe parties, and (ii) 
that all statements made by the creditor or by the indiVidual debtors sball, in the absence of fra.ud. be 
deemed representa.tioas and not warranties; 

2. Each policy Shall contain a provision that the validity of the poUcy shall not be contested, except for
nonpayment of premiums, alter it bas been in force tor two years from its date of .issUe; and that no 
statement made by any person insured under the policy relating to his insurability shall be used in 
contesting the validity of the insurance with respect to which sucb statement was made alter tbe insura:ice 
bas been in force tors period of two yeaJS during sucb perso.n-:S lifetime, and prior to the date on which 
the claim thereunder arose; 

3. Each policy shall contain a provision that when a claim for the death or disability of the insured
a.rises. settlement shall be made upon receipt of due proof of sucb death or disability; 

4. On the lace of each policy there shall be a tiUe that briefly and accurately describes the nature and
form of the policy; 

5. Each policy, including any rider or endorsement, shall be identified by a form number in the lower
Jett-hand comer of the first page of the form. The type size of the text of the policy form, including any 
rider and endorsement or certificate • shall not be less than ID-point type, I- point leaded; and 

6. Each individual policy or group certificate shall meet the readability standards established by rules
and regulations promulgated by the Commission. 

Drafting Note: 1. The age of the debtor would be required to be set forth in the policy or certificate. 
This requirement was inadvertently omitted during an earlier reVision of this section. 

z. TIJ.15 !'\uosecuon requires aISaosure ro me consumer wnen cnaca1 penoa or rruncacea coverage IS
proVided. 

3. Existing subsection (d) has been made into a new section, § 38.2-3708, and existing subsectioDS (e).
(f) and (g) have been made into proposed § 38.2-3709. 

§ 38.2·3708. Prohibited policy proVisions.-A. No individual or group credit life insurance or credit
accident and sickness insurance policy shall be delivered or issued for delivery in this Commonwealth if it 
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contains any provision: 

1. Limiting the time within which any action at Jaw or in equity may be commenced to less than one 
year alter the cause of action accrues; 

2. To the effect that the agent soliciting the insurance is the agent of the person insured under the 
policy, or ma.king the acts or representations of the agent binding upon the person so insured under the 
policy; or 

3. With respect to credit life insurance, (i) excluding coverage other than in the event of suicide within
one year from the date the indebtedness was incurred or (ii) malting ineligible for coverage debtors under 
the age of sixty-five at the time the indebtedness is incurred unless such debtors will have attained the age 
of sixty-five by the maturity date of the indebtedness. 

B. No individual or group credit life insurance or credit accident and sickness insurance application
form shall contain a question of general good health unless the application form contains appropriate 
specific questions concerning the applicant's health history or medical treatment bistory. 

Drafting Note: The Bureau has proposed a prohibition against statements of general good health in 
applications Without any questions concerning the applicant's health history or medical treatment history. 
There is concern about post-claim underwriting which involves deciding after a claim is made that 
coverage for a person should not have been provided initially because of information found out during the 
processing of the claim. If an insurer is going to underwrite on the basis of health, detailed questions 
should be as.ked. 

§ 38.2-3709. Delivery of policy or certificate.-A An indiVidual credit life insurance or credit accident
and sjc.kness insuJ"aJlce policy or certificate of insurance shall be delivered or mailed to the insured debtor 
at the time the indebtedness is incurred or within ten business days thereafter except as provided in 
subsection B of this section. For open-end credit transactions. agricultural or educational loan commitments, 
or where no direct charge is made to the debtor for his insurance, the individual policy or group 
certificate of insurance may be delivered to the insured debtor at the time he first becomes eligible for 
the insurance and need not be delivered again each time new indebtedness is added. 

B. If the individual policy or certificate of insurance is not delivered or mailed to the debtor at the
time indebtedness is incurred, or within ten business days thereafter, a copy of the application for the 
policy signed by the debtor or a notice of proposed insurance. setting forth (i) the name and address of 
the insurer if available at that time, (ii) the name or names of the debtor, (iii) the age of the debtor, (iv) 
the premium or amount of payment by the debtor, if any, separately tor credit life insurance and credit 
accident and sickness insurance, and (v) the a.mount. term and a. brief description of the coverage 
provided, shall be delivered to the debtor at the time the indebtedness is incurred. If the name and 
address of the insurer are not furnished as required by this subsection, then the name and address of the 
insurer Shall be furnished to the debtor within ten business days of the time the indebtedness is incurred. 
The copy of tbe application for or notice of proposed insurance shall also refer exclusively to insurance 
coverage, and shall be separate and apart from the loan or credit transaction, unless the information 
required by this subsection is prominenUy set forth in the application for the loan agreement or conditional 
sales credit transaction. Upon acceptance of the insurance by the insurer and Within thirty days of the date 
upon which the indebtedness is incurred. the insurer shall deliver or mail the individual policy or group 
certificate of insurance to the debtor. The application or notice of proposed insurance shall state that upon 
acceptance by the insurer the insurance shall become effective as provided in § 38.2-3706. 

C. If the policy or certificate is issued by any insurer other than the insurer listed on the application
or notice of proposed insurance, the debtor shall receive a policy or certificate of insurance setting forth 
the name and address of the substituted insurer and the amount of the premium to be charged. It the 
amount of the premium is Jess than that set forth in the notice of proposed insurance, an appropriate 
refund sball be made. 

§ 38.2-3710. Policy forms to be filed with Commission; approval or disapproval by Commission.-A. As
used in this section, "form" means any policy, contract, rider. endorsement, amendment. certificate, 
application or notice of proposed insurance pertaining to credit life insurance or credit accident and 
sickness insurance. 

B. No form shall be delivered or .issued for delivery in this Commonwealth until a copy of each form
has been filed with and approved by the Commission. 

C. The Commission shall disapprove or withdraw approval previously given to any form if:

1. It does not comply with the laws of this Commonwealth;

2. It contains any provision or has any title. heading, backing or other indication of the contents of any
or all of its provisions which encourage misrepresentation or are unjust, unfair, misleading, deceptive or 
contra.ry to the public policy of this Commonwealth; or 

3. The premium rates or charges are not reasonable in relation to the benefits provided.

D. The benefits provided by any credit life insurance form shall be deemed reasonable in relation to
the premium charged or to be charged based on rates not in excess of those adopted by the Commission in 
accordance With the criteria herein set forth. Such rates may be amended by the Commission after 
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allowing an opportunity for all interested parties to be beard. In adopting any rate and in establishing 
reasonableness. the Commission shall give due consideration to the following factors: (i) past and 
prospective loss experience and mortality rates, (ii) necessary and reasonable costs and expenses 
attributable to the credit life insurance business, and (iii) any other relevant factors, including a fair return 
to tbe creditor and insurer. No change in the rate shall be made unless it is es'tablisbed by a 
preponderance of the evidence that the current rate is not reasonable. 

E. The benefits provided by any credit accident and sickness insurance form s.'iall be deemed
reasonable in relation to the premium charged or to be charged if the rare produces a ratio of losses 
incurred to premiums earned, based on credible data, of not Jess than fifty percent or may reasonably be 
expected to produce at least such a loss ratio. The ratio of losses incurred to premiums earned may be 
amended by the Commission after allowing an opportunity for all interested parties to be heard. In 
adopting any rate and in establishing reasonableness. the Commission shall give due consideration to the 
following factors: (i) past and prospective loss experience and morbidity rates, (ii) necessary and 
reasonable costs and expenses attributable to the credit accident and sickness iZJSurance business. and (iii) 
any otber relevant factors, including a lair return to the creditor and insurer. 

F. An insurer may file a petition, which shall be accompanied by the filing of supporting evidence, to
increase its rate tor a specific category of insurance which can, in the opinion of the Comn:ission, 
reasonably be pJacecl in a specific category for this purpose. The Commission, alter a public bearing which 
shall be prompUy scheduled. and a review of the credible evidence filed and credible evidence adduced at 
the beariag, shall grant an increase in the rate for the category of insurance if it is showa that the insurer 
writing the business in this Commonwealth is not receiving a fair retum considering tbe factors set forth in 
subsections D and E of this section With respect to the category of insurance. 

G. The Commts.won shall, Witbia thirty days alter the filing of any form requiring approval, notify the
insurer filiag the torm of the form's approval or disapproval. If a form is disapproved, tbe Cornmission 
shall also aotity the insurer of its reasons tor disapproval. Tbe Commission may extend the period within 
which it shall indicate its approval or disapproval of a form by thirty days. Any form received but not 
app.roved or disapproved by the Commission shall be deemed approved at the expiration of the thirty days, 
or sixty days it tbe period is extended. 

B. II tbe CommlssJon proposes to withdraw approval previously given to any form. it shall notify the 
insurer in Writing not Jess than thirty days prior to the proposed effective date of withdrawal and give its 
reasons tor withdrawal. No insurer slJall issue such forms or use them alter tbe effective date of 
"1tlldrawal, except as provided in subs.!ction I of this section. 

I. Any insurer aggrieved by the disapproval or withdrawal of approval of any form may proceed as
indicated in § 38.2-1926. 

§ 38.2·3711. Schedule of premium rates to be filed; refund of premiums; payments by debtor.-A. Each
insurer issuing credit life insurance or credit accident and SicJcness insurance slJaJ1 tile With the Commission 
its schedules ol premium rates tor use in connection With such illsuraace. Any insurer may revise the 
sclJedules, aad shall tile the revised schedules with the Commission. No iDSUrer shall issue any credit life 
insurance policy or credit accident and sicJcness iasurance policy for which tbe premium rate exceeds that 
shoWJJ by tbe schedules al the insurer as tben approved by the Commission. 

B. Each individual policy or certificate of insurance shall provide that if tbe insurance is terminated
prior to the scheduled maturity date of tbe indebtedness, any refund of an amount paid by the debtor tor 
insurance sball be paid or credited promptly to the person entitled thereto. The refund of premiums for 
decreasi11g term credit life insurance shall be ao less than tbe amount computed by tb.e Rule of 78 or the 
Actuarial Method, whichever method is colJSiStent with the original method of premium calculation. The 
refund at premiums for credit accident and sickness insurance shall be no less than the amount computed 
by the Rule of 78. The refund of premiums for level term credit life insurance shall be no less than the 
pro rata unearned gross premium. No refund need be made it the amount to be refunded is less than two 
dollars. 

Dratting Note: Under single premium net coverage, calculating refunds by the Rule of 78 is satiSfactory 
but ii net balances are computed on a true interest basis (the so-called "Actuarial Method"), the refund 
must be calculated consistently. 

C. It a creditor requires a debtor to make any payment for credit life insu.raace or credit accident and
sickness insurance and an indiVidual policy or certificate of insurance is not issued, the creditor shall 
immediately give written notice to the debtor and shall promptly make an appropriate credit to the 
account. 

D. The amount charged by the creditor to the debtor for any credit life or credit accident and
Sjckness insurance shall not exceed the premiums eharged by the insurer, as computed according to its 
schedule ot premium rates then on file with the Commission for the coverage provided. 

§ :Jg_!J-3'713. J:Jomon or prt,mium moy bo allowed to creditor; i.ru:uronce may be provided and serviced
at creditor's place ot business.-

A. A portion of the premium tor credit life insurance or credit accident and sickness insurance may be
allowed by the insurer to a creditor for providing and servicing such insurance. Such portion of the 
premium so allowed shall not be deemed as a rebate of premium or as interest or cb�es or 
consideration or an amount in exc� of permitted charges in connection With the Joan or other credit 

282 



transaction 

. 8. All of the acts necessary to provide and sen-ice credit life insurance and credit accident anci 
sickness insurance may be performed within the sa.me place of business in which is transacted the business 
giving rise to the loan or other credit transaction. 

Dratting Note: Section 38.1-482.10 has been deleted as it appears to be unnec�zy because of §§ 
38.2-1024 through 38.2-1038 and Chapter 18. 

§ 38.2-3113. Claims.-A. All claims shall be prompUy reported to the ir£Surer or its designated claim
representative. The insurer shall maintain adequate claim files. All claims shall be settled as soon as 
possible and in accordanc� with the terms of the insurance contract. 

B. All claims shall be paid or credited by: (i) electronic means to the account of the claimant to
wllom payment of the claim is due pursuant to the policy provisions or to an account or person specified 
by such claimant; or (ii) draft drawn upon the insurer or by check of the insurer to the order of the 
claimant to whom payment of the claim is due pursuant to the policy provisions, or to a person specified 
by such claimant. 

C. No plan or arrangement shall be used where any person other than the insurer or its designated
claim representative shall be authorized to settle or adjust claims. The creditor shall not be designated as 
claim representative tor the insurer in adjusting claims. A group policyholder may. by arrangement with 
the insurer, draw drafts or checb. or credit by eJectronic means in payment of claims due to the group 
policyholder subject to audit and review by the insurer. The insurer shall periodically review claims 
payments made on its behalf by claim representatives or group policyholders. 

§ 38.2·3714. Debtor to have option of lumishiJJg iIJSUrance through existing policies or other insurers.-If
credit life insurance or credit accident and sickness insurance is required as security for any indebtedness, 
the debtor sbaJJ have the option of (i) furnishing tbe required amount of insurance through existing policies 
of insuran,:e owned or controlled by him or (ii) procuring and furnishing the required coverage through 
any insurer authorized to transact insurance in this Commonwealth. The creditor shall inform the debtor of 
this option in writing and shall obtain the debtor's signature acJcnowledging ttst he understands this option. 

§ 38.2-3715. Reserves.-A. Each iasurer licensed to write credit lite insurallce in this Commonwealth
sbaJJ establish and maintain reserves on all such business written in this Commonwealth. At valuation date 
the reserves sbaJl be not less than 130 percent of the aggregate reserves on all sucb bus.in� calculated by 
the net premium method on the basis of the Commissioaers' 1958 Standard Ordiaary Mortality Table or. at 
the option of the insurer. 100 percent of sucb reserves calculated on tbe Commissioners' 1958 Standard 
Ordinary Mortality Table with 130 percent mortality, with interest at five and onEHJBlf percent for single 
premium insurance and tour and one-halt percent for all other insurance azmually. Reserves may be 
calculated on an annual or a monthly basis' with a reasonable assumption, subject to statistical proof, as to 
average ages at issue or at expiration. TabJes used in calculating reserves must be tiled with and approved 
by the Commission. 

B . .F.acb insurer Ucensed to write credit accident and sickness insurance in this Commonwealth shall 
establish and maintain reserves on all such business written in this Commonwealth, which shall at all times 
be no less than the total unearned gross premiums calculated by tbe pro ra'ta method or by the Rule of 78. 
It may be assumed that all business written in any calendar month was written as of the fifteenth of such 
moatb. 

§ 38.2�3716. What Jaws applicable.-In the event of -conflict between the proVisions of this chapter and 
otber proVisions of this tiUe, the provisions of tbiS chapter shall be controlling. Paragraphs I and 2 of § 
38.2·508 Shall not apply to the insurance subject to the provisiolJS of this chapter where application of these 
paragraphs wouJd conflict with the requirements of any federal agency. 

Dratting Note: This was moved from existing § 38.1-482.l; no substantive changes were interided. 
Proposed § 38.2-508 is existing § 38.1-52. 7. 

Dratting Note: Section 38.1-482.13 has been deleted because of the decision to have one rules and 
regulations section, § 38.2-223. 

Drafting Note: Section 38.1-482.14:1 has been deleted in favor of the reVised general penalties section. 
proposed § 38.2-218, the new cease and desiSt order section, proposed § 38.2-219, and the various sections 
dealing with license suspensions and revocations. 

Drafting Note: Section 38.1-482.15 has been deleted in favor of having one appeals section, proposed § 
38.2-222. 

Dratting Note: Section 38.1-482.16:l, which contains a severability provision, bas been deleted in favor 
of one severability provision for the entire title. 

Drafting Note: There Wil be an effective date for the entire tiUe. A separate section is not specificaJJy 
needed for credit life insurance and credit accident and siclme$ insurance. 
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Title 38.2 

CHAPTER 38. 

Cooperative Nonprofit Life Benefit Companies. 

1. Existing § 38.1-500 is being deleted to eliminate the annual lieense fee beeause
Chapter 38 companies pay a premium tax.

2 Existing § 38.1-501 is being deleted and the general insurance laws governing
revocation or suspension of a license w ill be applicable.

3. In proposed § 38.2-3804, the existing language is stricken and language is
substituted to clearly state that Chapter 38 companies must comply with the
general insurance laws. The proposed change in this section makes the deletion
of some existing sections possible.

4. Existing_§ 38.1-509 is being deleted and with the change in proposed § 38.2-3804,
Chapter 38 companies will be subject t o  the investment laws controlling regular
life i nsw-ance companies.

5. Existing § 38.1-513 is being deleted. Proposed Chapter 40 specifies the 
provisions which apply to Fraternals.

6. E..xisting § 38.1-518 is being deleted and all policy forms must be filed because of
the change in § 38.2-3804.

7. Existing§ 38.1-520 is being deleted because it relates only to companies licensed
prior to 1928 and the two remaining companies we�e licensed after that year.

8. Existing § 38.1-521 is being deleted because it applies to new companies desiring
to do business in Virginia and companies licensed prior to 1928. No new
companies will be licensed and the companies presently operating were licensed
after 1928.
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CHAPTER 38. 

COOPERATIVE NONPROFIT UFE BENEFIT COMPANIES. 

Article l. 

General Provlsions. 

§ 38.2-3800. Scope of chapter.- This chapter applies to cooperative nonprofit lite benefit companies as
defined in § 38.2.JBOJ • and to the classes of insurance and insuruce benefits tbose companies are 
authorized to provide. 

§ 38.2-3801. Cooperative nonprofit lite benefit company defined.-A. Any company that (l) ls organiZed
without capital stock., (ii) l1as a representative form of govemment, (Ill) conducts Its business under the 
provisions of tills chapter without profjt and tor the sole benefit at lts members aad their beneficiaries, (Iv) 
1-ues benel1t certtt1cates or policies of Ille insurance, annuiUes, or accident and slclcness insurance. or any 
combtaation at those classes of insurance, upon its memben, and (VJ maiJJtains tb.e reserves required :n 
this chapter on all contracts issued by it to its members, shall be a cooperative nonprofit lite benefit 
company. 

B. As used in this chapter, .. company'' means a cooperative nonprotlt lite benellt company as defined
in subsection A of this section. 

§ 38.2-3802. Coatlnuatloa ot existing companies.-Any company licensed and doiag business m this
Commonwealth on July l, 1952. may continue to do business in accordance with tbe powers contained in its 
certitlcate of incorporatJon, subject to the provisions of tllJs chapter. but .no such company shall be 
permitted to ertend its powers. 

§ 38.2.JB03. Licensing or sdditJonal companies proldblted.- Any company tllat was not licensed and
dolag buslns in tbJs Commonwealth on July 1. 1952. shall not be issued a JJceme to do the busines of 
insurance 1n this Commonwealth. On or after July l,. 1952, only a renewal ot a license held by the 
company tor the preceding year Will be Issued. 

Dratting Note: The tee specified in § 38.l ·500 is being elimiaated because Cllapter 38 companies pay a

premium tax. 
Dratting Note: Section JB.l-501 is being deleted and §§ 38.2·1040 and 38.2·1041 Will be applicable to the 

revocation or suspension of a license. 

§ 38.2-3804. Wbst laws applicable.- All companies sball comply wiUJ all of the provwo.as of tbis title
relating to insurance companies generally. In the event of conlfict between tile proVisions of this chapter 
and other provisions of tb1s title, the proVisioas of this clJapter mall be controlling. 

Dratting Note: The existing language is being deleted and the IaJJguage above is being added to clarity 
that cooperative nonprofit life benefit companies must comply With the Jaws regulating regular lite 
insurance companies except where this ch.apter coats.ins a provision to tl2e coatnuy. 

§ 38.2-3805 General powers of company; limitation on increase in .rates.- Each company shall maJce a
coastJtutloa, Jaws or bylaws tor its government, tile admission of ils memben, tbe mansgement of its 
allairs and tbe laing and readjustment of the rates ot coatributlon ot its members. It may c1uu2ge, add to, 
or amend the constitution, laws or bylaws and shall have tile other powers neasazy 81ld illcidental to 
ellect the abjects and purposes ol the company. It may make refw:lds to its membe.rs trom any surplus 
funds of the company, but it may only increase rates or mate extra �ents against members whose 
contracts include provisions tor rate increases and e%tl'a �eats. 

Dratting Note: "May" is being changed to "shall,, in the first sentence for coasistency with the use of 
,.Sball,, in § 38.2-3806. 

§ 38.2-3806. Constitution and bylaws.- Each company shall provide in its coastitution, laws or bylaws
tor: 

l. A representative form of government tor the maaa,ement of t.be company, to be carried on either
with or without a lodge, or with membersb.ip in the lodge optioll8.l; 

2. A legislative or governing body composed ot its officers and representatives to be elected either by
the adult members or by delegates elected direcUy or indirectly by the adult members; and 

3. The manner ot selecting representatives of the members tor membership in its legislative body.

§ 38.2·3807. Governing body; board of directors.-Tbe governing body of each company shall meet at
least once every tour years. Meetings of the goveming body may be aeld in any state where the company 
JS aurnonzea to do bustn�. Tbe members ot the governing body shall not vote by proxy. 

A board of directors to conduct the business of the company shall be elected by the governing body 
tor a period of not more than tour year.s or until the nezt quadrennial meeting of the body. The board of 
directors shall elect the officers to conduct the busin� ot the company under its direction. No officer 
shall be elected tor a period beyond that tor which the board of directors lJas been elected. 
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§ 38.2-3808. Filing copies of constitution and bylaws. -Each company shall file witt the Commission a
duly certified copy of its constitution, laws or bylaws and all amendments or addWons. Printed copies of 
the constitution. laws or bylaws, certified by the secretary or corresponding officer of the company, shall 
be prims facie evidence of their legal adoption and filing. 

§ 38.2-3809. How a company may become legal reserve life insurer.-Any company tiling with the 
Commission a resolution of its board of directors or similar body, or of its legislative body, making a 
request to become a legal reserve life insurer, upon submitting proof satisfactoiy to the Commission that 
the request is properly authorized and that the condition of its business qualifies it under the Jaws of this 
Commonwealth to be classed as a legal reserve lite iDSurer, shall become a legal reserve life insurer under 
the name and tbe plan provided by proper amendment of its charter or certificate of incorporation. 

§ 38.2-381 O. Institutions maintainable; company a charitable institution.-Any company may maintain
homes tor aged member.s, OT children's homes, hospitals or recreational centers. or any other charitable 
institution, and may provide tor the erection of monuments or memorials to deceased members. Such a 
company is hereby classified as a cllaritable institution. 

Drattiag Note: With tlle revision proposed tor § 38.2-3804, proposed Chapter 14 will clearly apply, and § 
38.1-509 becomes uanecessazy. 

§ 38.2-38ll. Benefits not subject to proc�.-Any money, other benefit. charity, relief or aid to be paid,
provided or rendered by any company shall not be liable to attachment, garnishment or other process, or 
be seized, taken. appropriated or applied by any legal or equitable process or operation of law to pay any 
debt or liability of a member, his beneficiary, or any other person who may have a right thereunder, 
either before or alter payment. 

§ 38.2-3812. Tu on gross premium receipts.-The officers of each company shall, at the time of making
the annual statement, tile with the Commission a sworn statement of its gross premium receipts collected 
tram membezs residiag m tlus Commonwealth tor the preceding year ending December 31. Each company 
shall pay into tbe state treasu.ry by Marcb l of eacb year, a tax of one percent on its gross premiums. 
collected on legal reserve policies. The tax shall be in lieu of all other taxes, state, county or municipal, 
based on such gross premium receipts. No city, town, municipality or other subdivision of the 
Commonwealth slJa11 impose any license lee on the company OT any of its agents for the privilege of 
coaducting business in any portion of this Commonwealth. In determiJJing such gross premium receipts, the 
company SIJall not take credit tor any expenditures. 

Dratting Note: 7be April 1 date tor payment of tbe gross premium tax has been changed to March 1 
to be coasisteat With the treatment of other insurance companies. 

§ 38.2-3813. Suits against company.-A A suit or an action at Jaw may be instituted against any 
company in any county or city in this Commonwealth. 

Dratting Note: Section 38.1-513 is being deleted since Fraternals are subject to the provisions of their 
own chapter (proposed Chapter 40). 

Article 2. 

Reserves. Policies and Benefits. 

§ 38.2-3814. Contracts in writing; tees.-All contracts of any company for insurance or other benefits
SIJall be in writing. No company or any of its officers or agents shall include in the sum charged a 
member, any tee, compensation, or other charge. However, a local medical examiner's fee and a policy tee 
on accident and sickness contracts may be Charged. 

§ 38.2-3815. What benents policies may proVide.-Any company may proVide tor (i) stipulated premiums,
(ii) death, annuity, endowment and disability benefits, and (iii) cash surrender and Joan values to an 
amount not exceeding tbe reserve, or its equivalent, in paid-up or extended term insurance. based upon the 
mortality standards set forth in this chapter.

§ 38.2-3816. Policies companies may isSue; reserves required; provisions concerning increase of rates
and e.xtra a.sse.ssmeats.-Any company may issue contracts of lite, accident and siclcness insurance or 
combiastions of them. The reserves tor such policies or contracts shall be based upon the American 
Experience Table of Mortality, witb an interest 8§Umption of no more than tour percent. or some higher 
standard, or upon any minimum standard allowed by law in this Commonwealth for legal reserve life 
insurers. It may proVide in its laws or bylaws and member.ship contracts that the rates shall not be 
increased or ext1a �eats made. 

§ 38.2-3817. Paid-up insurance or extended tenn insurance.-Any company shall provide for automatic
paid-up or extended term insurance in the event of the default in premium payments of any contract that 
b� becu .iu tvn;;c: Ir,� ot lr:4S:!it t wa yean, In.1.m Un: elide: uf .c.:,ur:. The an.ruunt uf :,uclJ i.1.i:su1 cun.--c -:,;uall aot 
exceed the amount which the reserve that is credited to the member will purchase. The company shall 
cany the liability on its books. 

Drafting Note: For consistency With other insurers. existing § 38.1·518 is being deleted so that proposed 
§ 38.2-316 Will apply. 

§ 38.2�3818. Olficers and members not individually liable for payment.-Officers and members of the
supreme. grand or any subordinate body of any company shall not be individually liable for the payment of 
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any disability or death or other benefits provided for in the laws, bylaws and contracts of the company. 
Benefits shall be payable out of the funds of the company and in the mamJer proVided by its laws and 
bylaws. 

Dratting Note: Section 38.1 ·520 is being deleted because it relates only to companies licensed prior to 
1928. 1'1Je two remaining companies were licellSed in 1934 and 1937. 

Draltiag Notes: The first senteace of § 38.1-521 .is being deleted because it applies to companies 
applying to do busine58 in Vi�nia and tbe licensing of additional Chapter 38 companies is prohibited. 

1'1Je last seatence is deleted because it applies only to companies licensed prior to 1928 and there are 
none presently -operating. 
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Title 38.2 

CHAPTER 39. 

'4utual Assessment Life, Accident and Sickness Insurance Companies. 

This chapter was completely rewritten and enacted in the 1985 session of the 
General Assembly .. Consequently, only minor editorial changes have been made. 
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CHAPTER 39 

MUTUAL .4SSESSMENT LIFE, ACCIDENT AND SICKNESS 

INSURERS. 

Article 1. 

General Provisions. 

§ 38.2·3900. Scope of chapter.-This chapter applies to mutual assessment life, accident and sickness
insurers and to the Classes of insurance written by these insurers. 

§ 38.243901. Definitions.-As used in this chapter:

"Mutual assessment lite, accident and sickness insurance" means life, accident and sickness insurance 
and annuities provided by an insurer which has a right to assess its members tor contributions and which 
is licensed under this chapter. 

"Mutual assessment lite, accident and sickness insurer .. means a nonstock corporation that provides 
lite, accident or sickness insurance or annuity contracts for which the following proViSions are applicable: 

1. All benefits payable to beneficiaries are mainly provided for by (i) assessments upon members made
when needed by the insurer, or (ii) advance premiums paid at fixed dates, With the right reserved by the 
insurer to make additional assessments; or 

2. It definite periodic premiums are used without the right to make additional assessments, premiums
must be sufficient to pay average claims in accordance with standards applicable to insurers licensed 
pursuant to Chapter lo of this title. 

§ 38.2-3902. Classes of insurance that may be written by mutual assessment life, accident and sickness
iasurers.-Tbe following classes of insurance can be written by mutual assessment life, accident and siclcness 
insurers: 

category A 

1. Lile insurance as defined in § 38.2-102;

2. Industrial lite insurance as defined in § 38.2-104; and

3. Accident and sickness insurance as defined in § 38.2·109 except Medicare supplement insurance as
defined in § 38.2·3600. 

category B 

1. Credit life insurance as defined in § 38.2-103;

2. Variable life insurance as defined in § 38.2·105 ;

3. Credit accident and sickness insurance as defined in § 38.2-108; and 

4. Medicare supplement insurance as defined in § 38.2-3600.

Category C 

1. Annuities as defined in § 38.2-106.

2. Variable annuities as defined in § 38.2-107.
Dratting Note: Variable annuities have been added to parallel the addition of this class as defined in

Chapter l. 

§ 38.2-3903. What Jaws applicabJe.-Except as provided in this section, all mutual assessment lite,
accident and sickness insurers shall comply With all provisions of this tiUe relating to insurers generally. 
Until July 1, 1990, those classes of insurance specified in Category A of § 38.2-3902 shall be exempt from 
this title, except this chapter and Chapters 5 and 6 of this tiUe. In the event of conflict between the 
provisions of this chapter and other provisions of this title. the provisions of this chapter shall be 
controlling. 

§ 38.2-3904. Conversion of mutual assessment life, accident and sickness insurers.-A. Any mutual
�ent lite, accident and sickness insurer which chooses to remove itself from the provisions of this 
chapter by becoming an insurer licensed pursuant to Chapter l O of this title may do so by meeting the 
requirements of that chapter. When appJying for a license pursuant to Chapter 10, an insurer shall submit 
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zn application to the Commission that shows that e::1ch requirement of Chapte1- 1 (} has been met. If the 
applicant does nor meet these reqLJirements, the applicant may submit for approval a plan that includes a 
schedule for meeting these requirements. The schedule must provide for compliance with these 
requirements within five years of the approval of the application. The Commission may grant an additional 
period in order to achieve compliance with the requirements of Chapter IO after an informal hearing. 

B. If the Commission approves the application, the iDSurer shall have all the rights, privileges and
responsibities of a licensed insurer not subject to the provisions of this chapter. 

C. The Commission. upon failure of the applicant to comply with the terms of an approved schedule.
may require the applicant to adhere to the requirements of this chapter. 

Article 2. 

Organization and Licensing of Companies. 

§ 38.2·3905. Incorporation of companies.-Any insurer that was licensed and transacting in this
Commonwealth the busin� of mutual assessment life, accident and sickness insurance on July l, 1985, 
may continue to transact that business in accordance with its license. 

§ 38.2·3906. Licensing of additional companies prohibited.-Aay insurer that was not licensed and
engaged in the business of mutual �ment life, accident and sickness insurance in this Commonwealth 
under the provisions of former Title 38.l on July I, 1952, shall not be issued a nceIJSe pursuant to this 
chapter to transact the business of insurance in this Commonwealth. On or after that date a license shall 
not be issued excepL for renewal of a liceJJSe held by the insurer for the preceding year. 

§ 38.2-3907. Directors; terms; annual meetings; votiag; executive committee.-A. As provided in its
certificate of incorporation ar.d as provided in its bylaws, the management of any mutual assessment life, 
accident and sickness insurer shall be vested in a board of at least five directors, each of whom shall be a 
member of the jnsurer. Each director shall hold office for one year or for a longer term if specified by 
the byla'WS, and thereafter until bis successor is elected and has qualified. Vacancies on the board may be 
filled tor the unexpired term by the remaining directors. 

B. The annual meeting of the members of the insurer shall be held as provided by the certificate of
incorporation or tbe bylaws. A quorum shall consist of the larger of ten members or the number of 
members specified by either the certificate of incorporation or bylaws. In all meetings of members, each 
member of the insurer shall be entitled to one vote, or a number of votes based upon insurance in force. 
the number of policies held, or the amount of premiums paid as provided in the bylaws of the insurer. 
Votes by proxy may be received in accordance with the certificate of incorporation or tbe bylaws. The 
date of the annual meeting shall be stated in the policy, or notice of the date and location of the annual 
meeting shall be provided annually. 

C. NotwithStanding the provisions of the charter of a.oy insurer to the contra.ry, upon a resolution
adopted by the board of directors of the insurer and approved by a majority of its members present in 
person or by proxy. the directors of the insurer may be divided into classes, and only a portion may be 
elected each year. Pursuant to the provisions of § I 3.1-869 tb.e directors may appoint an executive 
committee to exercise the powers and perform the duties set out in that section. 

§ 38.2-3908. Officers.-Unless the certificate of incorporation provides otherwise, the directors shall elect
from their number a president and may elect a chairman, and shall also elect a secretaiy and a treasurer 
and any additional officers as they determine necessary, who may or may not be members of the insurer. 
The offices of secretaiy and treasurer may be held by one person. Unless otherwise provided in the 
certificate of incorporation, the term of these office.rs shall be not less than one year nor more than tb.ree 
years or until their successors are elected or qualified. 

§ 38.2-3909. Inspection of books and papers.-The books and papers of the insurer shall be open for
examination by members or their representatives at all reasonable times. 

Article 3. 

Policy Provisions and Benefits. 

§ 38.2-3910. Policy forms to be filed.-Every mutual �ment life, accident and sicklless insurer sb.all
file With the Commission a copy of all policy forms and standard endorsements which the insurer intends 
to use. These companies shall be exempt from form approval requirements regarding those lines of 
insurance specified in Category A of § 38.2-3902 until July 1. 1990. 

§ 38.2-3911. Time limit on certain defenses.-Every insurance policy or contract shall contain a
provision that after two years from the effective date of the policy or contract, only fraudulent 
mis.statements in the application may be used to void the policy or contract or deny any claim for a loss 
incurred or a disability that starts after the two-year period. This provision may be omitted if the 
incontestable clause referred to in § 38.2-3912 is included. 
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§ 38.2-3912. Incontestability of polieies.-Every insurance policy or contract shall contain a provision that
it sball be incontestable alter it has been in force during the lifetime of the insured tor two years from its 
date of issuance, except tor nonpayment of the policy's �meats or premiums. In tb.e case of life 
policies and at the op'tion of the insurer, provisions relating to benefits in tbe event of disability aad 
proVisions which grant additional .insurance specilically agaiDst accidental death, may be excepted in the 
incontestability provision. This provision may be omitted ii the time limit on the certain deleDSe dause 
specified in § 38.2·391 l is included. 

§ 38.2-3913. Required grace perioas.-Eacb insurance policy shall have a provision that tbe insured is
entiUed to a thirty-one-day period Witllin which the payment of any premium or ass ssm e.nt alter the first 
payment may be made. At tbe option of the insurer this may be subject to a reasonable interest charge for 
the number ol days of grace elapsing before tb.e paymeZJt of tbe premium or assessment 7lle provision 
shall also state that during the grace period the policy sllall continue in tull force, but it a claim arises 
under tbe policy during tbe grace period before the overdue premium or assessment is paid, the amount of 
such premium or �ment, With applicable interest. may be deducted from any amount payable under 
the policy iD settlement 

§ 38.2-3914. Policy· to specify amount of payment and when to be paid.-Each policy Shall specify tbe
sum of money payable upon the occurrence of the insured risk. Each policy shall also state that payment 
slJBll be made witllia thirty days alter showing proof of the occurrence of the insured risl!. 

Article 4. 

IDsura.nce T.ran.sactio.ns. 

§ 38.2-3915 �ent contract-Contracts issued by a mutual �ent lite, accident and sidmess
insurer sbalJ be oa torms prescribed by the insurer and shall be substantially uniform among members of 
the respective classes of ilJsurance written by the insurer. Each member sba11 pay his pro rata share of all 
losses or damages sustained, erpeases of operatioos of the insurer, and the maintenance of an adequate 
surplus to poJicyowners as determined by tbe board of directoa Periodic �ents may be collected as 
advance premiums, or by past �ents, or by botll methods. 1be amount of asse smen3 sbal1 be 
establisbed by the board of directors of the insurer. When a contract is subject to assessment, the 
contiagent liability of each member of an insurer shall be clearly stated in the contract Contracts omitting 
the rigbt of contingent assessment shall be deemed to be aonassessable. 

§ 38.2-3916 Classification of risks; rates.-Any insurer writing mutual �eat life, accident and
sicJmea insurance may cJasslty the rislcs iasured against, and fiJC the rate of asessment of premium for
such insurance in accordance With the classifications. 

§ 38.2-3917. Right to limit assessment liability; wben contingent a.5SeS.m'lent liability waived.-Any mutual
&&9essnient lite. accident and siclcness insurer having a surplus to policyovmers of at least. $100,000 may
limit the contingent assessment liability of members, or dasses of members, to an amount aot more than 
one additional current annual assessment Any insurer having surplus to policyowners of at least $300,000 
may issue contracts omitting tlJe right to make contingent 8$eSffllent against members if reserves tor these 
contracts are estabJislled and maintained in the same manner as would be required by an insurer licensed 
pursuant to Chapter l O of tlliS titte. Contracts so .is.sued shall be treated io all respects as nooassessment
contracts. 

§ 38.2-3918 Notice of assessment; how given.-After an �e.ot is made, the insurer shall give each 
member subject to tlJe assemnent written notice stating the amount of the as,;essmeat and the date when 
payment is due. Except where the provisions of the bylaws or the policy provide otherWiSe, the time of 
payment sbaJJ not be less than thirty days nor more than sixty days from the service of tlJe JJotice. This 
notice may be served personally or maiJed w.itb the U.nited States Postal Service. 11 sent by mail, notice 
sball be considered given at the time ot mailing and shall be sent to the member at his address shown on 
the insurer's records. 

§ 38.2-3919 Ageats' licenses required.-A. Except as provided in subsection B, each indiVidual who is a
resident ot this Commonwealth who desires to ob'tain a license to solicit, negotiate or ellect aay of the 
classes of insurance specilled in § 38.2-3902 shall obtain that license only when that individual bas passed a
written examination prescribed by the Commission. 

B. Ally individual who is licensed prior to July 1, 1990, and whose license is restricted to the cl� of 
insurance specified in category A of § 38.2-3902 shall be exempted from the written examination proVision 
noted above. 

Dratting Note: The Commission ao longer issues a certificate of qualification. 

Article 5. 

Financial ProVisiODS. 

§ 38.2-3920. Surplus to polieyowners.-A. A mutual assessment life, accident and sickness insurer sball
have a minimum surpJus to poJicyowners of $100,000. 
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B. la order to write the classes of insurance referred to in categozy C of § 38.2-3902, minimum surplus
to policyowners sbaJJ be $800,000. 

§ 38.2·3921. Limitation Oil singJe risk to be assumed.-No single ris1c shall be 8$Umed by a mutual
�ent lite, accident and sidmess insurer if the riSk exceeds fifteen percent of the company's total 
surplus to policyowaers. Any risk or portion of any risk that has been reiasured in accordance with § 
38.2-3922 Shall be deducted in determining the limitation of risk prescribed by this section. For the 
puJ'J)ORS of Ws. section the amount of surplus to polieyowners shall be determined on the basis of the last 
swom statement of the insurer, or the last report of examination filed with tbe Commtssio� whichever is 
mo.re recent at the time the risk is assumed. Mutual assessment life, accident and sicJmess insurers 
licensed on July l, 1985, shall coalorm to this limitation by July l, 1990. Until JuJy l, 1986, the single risk 
limit, alter deducting tor reinsurance, shall be twenty-five percent of surplus to policyowners. Between July 
l. 1986, and July J, 1988, single risJc limits. alter deducting tor reinsurance, shall be twenty percent of
surplus to policyowaers. Tbis section Shall not apply to inSu.raace coverages deliaed in §§ 38.2-I 08 and
38.2-109 and Medicare supplement insurance delillecl ill § 38.2·3600.

§ 38.2-3922. Reinsuraace.-Aay mutual assessment Ute, accident and sickness insurer may reiasure the
•bole or any part of its risks with any solvent insurer licensed in this Commonwealth or licensed in any
other state baving standards of solvency, at least equal to those required in this Commonwealth. However.
the reinsurance Shall be ceded witbout contingent liability on tile part of the reiasured iasurer. Any mutual
assersment Ute, accident and sickness insurer having a surplus in excess of $800,000 may accept or assume
rei.nsul'8JJce trom any Jiceased insurer.

§ 38.2-3923. Reserves required.-In addition to providing for cJaims illcurred but not settled, mutual
asse.mnent Ule, accident and sickaess insurers shall maintain the tonowmg reserve liabilities: 

I. Life policies written With the right to make additional �ents shall have reserves established as
a siJJg.le group in tlJe same maaner as group annual renewable term insurance is reserved tor insurers 
licensed pursuant to Chapter l O of tlJis title. 

2. Lile or auuity policies tvritten without the right to make additional asses.m>ents shall have reserves
established using tJJe standard valuation provisions required at insurers licensed under Chapter l O of this 
title issuing similar types ot policies. 

3. Accident and sic.t.ness policies sban have reserves established ill accorclance with regulations
promulgated by tbe Commission tor insurers licensed pursuant to Chapter l O of tb.is title. 

4. The foregoing reserve computations tor statutory accounting purposes shall be applicable to all
polieies IJereslter iD existence and shall supersede aay separate reserve requirement or separate mortuary 
funds that have been previously used, pursuant to statute, custom or policy provision. 
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Title 38.2 

CHAPTER 40. 

Burial Societies. 

l. In proposed § 38.2-4004, the existing language is stricken and language is 
substituted to clearly state that Chapter 40 companies must comply with the
general insurance laws. The change in this section makes the deletion of some
present sections possible.

2. Existing § 38.1-555 is being deleted. This section made certain sections in
former Chapter ll applicable to existing Chapter 12 (proposed Chapter 40)
companies. Chapter 11 was reorganized into Chapter 11.1 by the 1985 legislative
session so the sections previously referred to are being added into this chapter.

3. Existing§ 38.1-556.1 is being deleted because it is an outdated provision.

4. Existing § 38.1-557 is being deleted because with the change in proposed § 38.2-
4004 it is no longer needed.

5. The bond requirements in proposed § 38.2-4008 are being increased.

6. The first paragraph of existing § 38.1-559 is being deleted because with the
additions of §§ 38.2-4010 and 38.2-4011 it is no longer needed. The second
para.graph is being deleted because it is not applicable to the Chapter 40
company operating.

7. The second sentence of pr oposed § 38.2-4013 is being deleted so that all forms
will need Commission approval.

8. Existing§ 38.1-561 (proposed§ 38.2-4019) is being amended so that the insurable
interest requirements applicable to other life insurance policies will apply to
Chapter 40 policies.

9. Another criterion is being added before a certificate can be considered invalid in
proposed § 38.2-4020.

10. Existing § 38.1-5 64 is being deleted because it is not necessary to restrict the
payment of claims to money with the language in proposed§ 38.2-4013.

11. Existing § 38.1-566 is being deleted to remove the restriction of burial society
officers or agents having an interest in or being employed by a mortician or
undertaker.

12. Existing §§ 38.1-567 and 38.1-568 are being deleted. Their provisions, which deal
with fines, suspension or revocation of license, and rehabilitation and liquidation,
will still essentially apply through the applicability of other parts of the title
under proposed § 38.2-4004.
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CHAPTER 40. 

BURIAL SOCIETIES. 

§ 38.2-4000. Societies to which chapter applies.-Tbe provisions of this chapter apply to evezy person
designated as a .. burial society". A .. burial society" is any person engaged in the business of providing 
benefits for any_ payment of funeral, burial or other expenses of deceased members, by levying assessments 
or dues tllat are collected or are to be collected from the members of the society, or from the members 
ot a class of the society. 

§ 38.2-4001. Society may be incorporated.- Any existing burial society liceased and opera.ting in this
Commonwealth that is an unincorporated association may be incorporated under the provisions of Article 3 
( § 13.1-818 et seq.) of Chapter 10 of TiUe 13.1 and, except as otherwise provided in this tiUe, shall be 
subject to all the general restrictions and shall have all the general powers imposed and conferred upon
such corporations by law. All burial societies Sb.all be under the supervision and control of the Commission.

§ 38.2-4002. Continuation of existing societies.-Any burial society that was licensed and operating as a
burial society on July l, 1952, in this Commonwealth may continue to operate as a burial society as Jong as 
it complies with the provisioJJS of this chapter and all other applicable statutes. 

§ 38.2-4003. LJceosing of additional societies prohibited.-Any burial society tbat was not licensed and
operating as a burial society in this Commonwealth on July 1, 1952, Shall not be isSUed a license as a 
burial society in this Commonwealth. On or alter July l, 1952, only a renewal of a license held by a 
society for the preceding year will be issued. 

§ 38.2-4004. What laws applicable.-

All burial societies shall comply with all of the provisions of this tiUe relatmg to insurance companies 
generally. In the event of connict between the provisioas of this chapter and other provisions of this title, 
the provisions of this chapter sb.all be controlling. 

Dratting Note: The existing language is being deleted and the language above is being added to clarity 
that burial societies must comply with the laws regulatiag regular life illsurance companies except where 
this chapter contains a provision to the contrary. 

This revmon is similar to the revision to Chapter 38 (proposed § 38.2-3804). 
Draltiag Note: Section 38.1-555 is being deleted because of cb.a.Dges to proposed Chapter 39 and tlle 

proVisions referred to are being added here in their entirety. 

§ 38.2-4005. License may be renewed annually.- Each license to a burial society shall expire on the 
June 30 nm occurring after its effective date and may be renewed by the Commsion annually. 

Drafting Note: Section 38.1-556.1 is outdated and is no longer needed. 
Drafting Note: Section 38.1·557 is being deleted because the second sentence does not apply to the 

existing company. The first sentence refers to the deposit requirements in proposed Chapter l O and is 
unnecesuz:y because of the Change in proposed § 38.2-4004 clarifying that burial societies must comply with 
the general insurance laws. 

§ 38.2-4006. Annual meeting.-Eacb burial society shall hold, within the city or county ill which the
principal ottice is located in this Commonwealth, a stated annual meeting of its memben, or 
representatives of local boards or subordinate bodies, subject to any regulations, restrictions and provisions 
the constitution or bylaws of the society may provide. 

Dratting Note: This section was previously referenced in ezisting § 38.1·555 as § 38.1-531. It is now a 
part of this chapter. 

§ 38.2-4007. Adoption of byJaws.-Eacb burial society now authorized to do business . in this
Commonwealth shall, before the adoption of any bylaw or amendment, mail tb.e proposed bylaw or 
amendment to the members and directors of the society, together With a notice of the time and place 
when the proposed bylaw or ameadmeat Will be considered. 

Dratting Note: This section was previously referenced in existing § 38.1-555 as § 38.1·532. It is now a
· part of this cbapter.

§ 38.2-4008. Fidelity bond required.- The officers of each burial society who are charged With the d�ty
of handling its funds shall, before receiving any funds, file with the Commission a surety bond wzth 
corporate security approved by the Commission. The bond shall be not Jess than $10,000 nor more than 
$100.000, to be fixed by the Commission. The boad shall secure to the society aad its members the faithful 
performance of its officers' duties and a proper accounting of its funds. 

Dratting Note: ThiS bond requirement is being increased to adjust for inflation and to strengthen this 
requirement. 

§ 38.2-4009. Inspection of books and papers.-Th e books and papers of the burial society shall be open
tor examination by members or their representatives at all reasonable times. 

Drafting Note: This section was previously referenced in § 38.1·555 as § 38.1-533. It is now a part of 
this chapter. 

§ 38.2-4010. Accumulation of reserve for an eme�ency fund.-A. In addition to provision for liability
incurred on account of claims reported but not settled, claims incurred but not reported, and premiums, 
dues or �ments collected in advance, every company shall accumulate aJJd maintain a reserve for an 
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eme�ency fund, which in the preparation of financial statements shall be considered a liability of the 
corporation, of at least $10,000. 

B. Each burial society shall, in each calendar year, add to that reserve tor an emergency fund at least
five percent of its net receipts from premiums, dues or �ents from policies of life insurance until the 
total accumulated reserve fund equals twenty percent of the total benefits provided in the outstaDding 
certificates of lite insurance. However, when the corporation has issued policies of life insurance on a legal 
reserve basis, the net receipts from those policies shall not be coasi.dered in the calculation of the reservt! 
tor an emer.eency fund, but the burial society shall be required to maintain only the reserve provided for 
in the certificates. 

Dratting Note: The proVisions of this section are from former § 38. I ·534 and are being added to 
include the means for accumulating the reserve fund required by this chapter in existing § 38.1·559, which 
has been deleted. 

§ 38.2-4011. Maintenance of reserve for an emergency fund. -When the reserve for an emergency fund
accumulated in accordance with tbe provisions of § 38.2-401 O equals the maximum amount provided in 
subsection B of that section, it shall be maintained at not less than that amount However, .no burial society 
shall be required. in any one year, to set aside more th.an five percent of its net receipts from premiums, 
dues or a.5.5eSSmeats from certificates of life insurance, other than certificates issued on a legal reserve 
basis. 

Dratting Note: The provisions of this section are from former § 38.1·535 and are being added to 
include the means tor maintaining the reserve fund required by this chapter in proposed § 38.2-401 O. 

§ 38.2--4012. Disposition of reserve for an emeJJency fund; discontinuance of busints; receiver.-The
reserve for an emergency tuad required by§ 38.2-4010, together with the income earned on that fund, shall 
be a trust fund for the payment of death claims. Whenever the reserve for an emergency fund exceeds the 
amount of the maximum sum provided by the certificates issued and in force by the society, the 
investment income generated by the reserve or an emergency fund shall be added back into that fund. It 
may apply that exc� or any portion of that exctS. (i) ill reduction of assessments upon certificate 
holders. or (ii) in any other equitable djvision or apportionment that its rules or contracts provide tor the 
payment of claims. When any society discontinues business, deliJlqueacy proceedmgs against the society 
may be instituted and conducted as provided m Chapter 15 of this title. In the delinquency proceedings. 
any unexhausted portion of the reserve for an emezgency fund sba1l be used ill payment of accrued claims 
upon certificates. It this amount is iasutficieat to pay the claims in full, then the payment of the claims 
shall be on a pro rata basis; aad it a balance remains, the payment of claims shall then be made in the 
order of their occurrence. Any remaining balance shall be distributed among the members in proportion to 
their respective premium payments during the latest tun year of active busmes of the society. 

Drafting Note: The proVisions of t1Jis section are from former § 38.1-537 and are being added to 
include the means tor disposing of tile reserve fund required by this Chapter iD proposed § 38.2-4010. 

Dratting Note: The first paragraph of § 38.1·559 is being deleted because with §§ 38.2-4010 and
38.2-4011 being added, it is uan�. 

TlJe second paragraph is being deleted because it does not apply to the Chapter 40 company presently 
operating. 

§ 38.2-4013. Certificates of membership. • Each burial society shall issue certilica.tes of membership to
each member ot the society. Each certificate shall state tile amount of tbe benefit payable and the name 
of the beneficiary. 

Dratting Note: The second sentence is bemg deleted and all fo.rms will now aeed Com.mission approval. 

§ 38.2-4014. Required grace period.-Eacb certificate shall have a prorision that the certificate bolder is
eatitled to a grace period of thirty-one days within Whicb the payment of aay call or asse.ssment may be 
paid alter the first month. The proVision sbaH also state that during the grace period 'the certificate shall 
continue in full force, but if a claim arises WJder the policy duriDg tile grace period but before tbe call or 
SSS5fflJeat is paidi the amount of the call or agemneat may be deducted tram the amount payable under 
the certificate. 

Dratting Note: This section was previously referenced in existing § 38.1-555 as § 38.1-543. It is now a 
part of this chapter. 

§ 38.2-4015. Certificate to specify amount of payment and when to be paid.-Eacb certificate issued by 
any burial society sh.all specify the sum ot money payable upon the occurrence of the risk insured against. 
The amount payable shall not be Iaz:eer than one �ent upon the entire membership. Each certificate 
sball also state that within thirty days after due proof of tbe occurrence of the insured risk, payment shall 
be made. 

Drafting Note: This section was previously referenced in existing § 38.1·555 as § 38.1-544. It is now a 
part of this chapter . 

. § 38.2-4016. .Payments become liens on society's property. -Upon the occurrence of tbe risk insured
agallJst, the burial society shall be obligated to the beneficia.ry for payment of tile claim unless the· contract 
is invalid because of fraud or other reason. This indebtedness shall be a lien upon all the property, effects 
and bills receivable of the society. This indebtedne$ shall have priority over all future incurred 
indebtedness. except as provided in this chapter in the case of the distribution of assets of an insolvent 
corporation. and as to rights ot third parties. 

Dratting Note: This section was previously referenced in existing § 38 1--555 as § 38.1·545. It is now a 
part of this chapter. 

§ 38.2-4017. Notice of assessment.-Eacb notice of assessment made by any burial society upon any of 
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its membe.r:s shall state the cause and purpose of the �ment. 
Drafting Note: This section was previously referenced in e:xisting § 38.1-555 as § 38.1-547. It is now a 

part of this chapter. 

§ 38.2-4018. Uability on officers and directors tor tailing to le� �ents.-The officers or directors
of any society who, after due proof of death has been filed. for s.ixty days refuse or neglect to levy an 
�e:'1� to pay a claim not disputed by reason of fraud or validity when the death or emergency fund 
!5 !nsulficien! to pay the claim, shall be liable to the beneficiary of the certificate. The liability of the 
officers or directors shall be for a sum not exceeding the face amount of the claim. 

Dratting Note: This section was previously referenced in existing § 38.1-555 as § 38.1-549. It is now a
part of this chapter. 

§ 38.2-4019. Beneficiaries.-No person other than a Wile, husband, relative by blood to the fourth degree,
father-in-Jaw, mother-in-Jaw, son-in-Jaw, daughter-in-Jaw, stepfather, stepmother, stepchild, or child by Jegal
'!doption of the member, or one who is dependent upon the member or one who has an insurable interest 
in the life of the member as described i11 § 38.2-301, shall be named a beneficiary of the member's 
certificate. Within tbe above limitations, each member shall have the right to designate his beneficiary and 
to clu��e his beneficiary. upon due notice to the society. II the beneficiary is not Jiving or if no allowable 
benet,cuuy has been designated, any proceeds otherwise payable shall be payable to the member's estate. 

D_�tting Note: The changes in this section will give the insured more nexibility in naming a 
be11et1cJ.ary and will provide a remedy if an incorrect beneficiary is named.

§ 38.2-4020. When certificate invalid.- A certificate of membership shall be invalid if:

l. The certificate holder was ill at the time tbe certificate was procured;

2. Any person concerned in the procurement of the certificate had reason to believe that the illness
existed at that time; 

3. The illness continued to the death of the holder and was a contributing cause of death;

4. Health questions were not asked on tbe application tor coverage; and

5. The certificate holder died within siXty days from the date the certificate was issued.
Dratting Note: Another criterion iS being added because the society would have the protection of

coatestability it health questions were asked. 

§ 38.2-4021. Interest in benefits; assignability; liability to attachment, etc.-No beneficiary shall have or
obtain any vested interest in a benefit until tbe benefit .bas become due and payable upon the death of the 
member. No certificate of membership in any burial society, nor any interest or rights in th.e certificate 
shall be assigned unl� the 8S.5ignment is to a person authorized by § 38.2-4019 to be named as a
beneficiary. No money or other benefit provided by any burial society shall be liable to attachment, 
garnishment or other process, or be seized, take� appropriated or applied by any legal or equitable process 
or operation of law to pay any debt or liability of a member or beneficiary, or any other person who may
have a right to the benefit, either before or after payment 

Dratting Note: Section 38.1-564 is no longer needed With requirements for benefit certificates in 
proposed § 38.2-4013. 

§ 38.2-4022. Certain contracts with undertakers, etc., forbidden.-No burial society shall contract to pay
or pay benefits provided under certificates of membership, to any official or designated undertaker or 
mortidall or person engaged in the business of conducting and servicing funerals, so as to deprive the 
representatives or famiJy of the deceased member from, or in any way control them in, obtaining funeral 
supplies and services in an open competitive market 

Dratting Note: Section 38.1-566 is being deleted to eliminate the prohibition of a professional serving as 
an officer on the board of a burial socie'ty when it might have a mortician, etc. as an occasional client 

Dratting Note: Section 38.1-567 is being deleted and the title-wide penalties section (proposed § 38.2-218) 
will apply. 

Dratting Note: Section 38.1-568 is being deleted and the general penalties section and rehabilitation and 
liquidation sections will apply. 
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Title 38.2 

CHAPTER 41. 

Pratemal Benefit Societies. 

This chapter has been reorg anized and rewritten to be consistent with the Model 
Fraternal Code approved by the National Fraternal Congress of America and adopted 
by the Congress in October, 1983. 

Major ch anges include: 

l. The inclusion of a definition section in proposed§ 38.2-4103.

2. Language is included to indicate th at fraternals may h ave subsidiaries or
affiliated org anizations which are operated in furtherance of the pm-poses of the
society to benefit members and their beneficiaries in proposed§ 38.2�104.

3. The increase of the bond requiremen t from $5,000 to a minimum of $50,000 to a
maximum of $200,000 in proposed § 38.2-4109.

4. The inclusion of the authority of a fraternal to � to provide benefits,
authorized for life insurance comp anies in the future, which are not inconsistent
with the fraternal ch apter in proposed§ 38.2-4116.

5. The amount of fwieral benefits payable to a person who incurs the burial
expenses for a member has been increased to $2,000 in proposed § 38.2-4117.

6. Fraternals are governed by Chapter 13, Article 5 (proposed §§ 38.2-1322 - 38.2-
1334) Insurance Holdng Companies w hen acquiring subsidiary corporations in
proposed§ 38.2-4121.

7. The authority of a fraternal to apply to the Commission to establish separate
accounts and issue v ariable contracts is included in proposed§ 38.2-4122.

8. Proposed § 38 .. 2-4123 designates the sections in proposed Title 38.2 which apply
to fraternals.

9. The valuation section remains substantively the same, however, language is
included to clarify that valuation standards for other life insurers may be used in
proposed S 38.2-4125.
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CHAPTER 41. 

FRATERNAL BENEFIT SOQETIES. 

Article I. 

Structure and Purpose. 

§ 38.2-4100. Fraternal benefit societies.-Any society, order or supreme lodge without capital stock,
including one exempted under the provisions of paragraph 6 of subsection A of § 38.2-4135 of this chapter, 
coaducted solely for the benefit of its members and their beneficiaries and not for profit, operated on a 
lodge system with ritualistic form of work. baVing a representative form of government, and providing 
benefits in accordance with this chapter, is hereby declared to be a fraternal benefit society. 

Dratting Note: There is no substantive change in this section. 

§ 38.2-4101. Lodge system.-A. A society is operating on the lodge system if it has a supreme governing
body and subordinate lodges into which members are elected, initiated or admitted in accordance witb its 
laws. rules IJIJd rituals. Subordinate lodges shall be required by the laws of the society to bold regular 
meetings at least once each month in furtherance of the purposes of the society. 

B. A society may, at its option, o.rpnize and operate lodges for children under the minimum age for
adult membership. Membership and initiation in local lodges shall not be required of such cbildre� nor 
sbaJI they have a voice or vote in tbe .management of the society. 

Dratting Note: 1. Subsection A is substantively the same as emting § 38.1-638.2. 
2. Subsection B of this section is similar to the second sentence of existing § 38.1-638.29. It appears

more logical to place it in this section. 

§ 38.2-4102. Representative form of government.-A society bas a representative form of government
when: 

1. It has a supreme governing body constituted in one of the following ways:

a. Assembly. The supreme governing body is an �mbly composed of delegates elected directly by
the members or at intermediate assemblies or conventions of members or their representatives, together 
with other delegates as may be prescribed in the society's laws. A society may provide tor election of 
delegates by mail. The elected delegates shall constitute a majority in number and shall aot �ave less than 
two-tlJirds of the votes a.ad not less tban the number of votes required to amend the society's laws. The 
assembly Shall be elected, meet at least once eve.ry tour years, and elect a board of directors to conduct 
the business of the society between meetings of the aswembly. Vacancies on the board of directors between 
elections may be tilled in tbe manner prescribed by the society's Jaws. 

b. Direct election. The supreme governing body is a board composed of persons elected by tbe
members, either direcuy or by their representatives in intermediate assemblies, and any otber persons 
prescribed iD the society� Jaws. 

A society may provide tor election of the board by mail. Bach term of a board member may not 
exceed tour years. Vacancies on the board between elections may be filled in the manIJer prescribed by 
the society's Jaws. Those persons elected to the board shall constitute a majority in number and not Jess 
than the number of votes required to amend the society's Jaws. A person filling the unexpired term of an 
elected board member shall be considered to be an elected member. The board shall meet at least 
quarterly to conduct the business of the society. 

2. The officers of the society are elected either by the supreme govemillg body or by the board of 
directors. 

3. Only benefit members are eligible tor election to the supreme governing body, the board of directors
or any intermediate assembly. 

4. Each voting member shall have one vote: no vote may be cast by proxy.
Dratting Note: This language is similar to the existing language in § 38.1.&38.13.
The existing language does not include voting tor delegates by mail and it requires the first 

election of officers not later than one year from the issuance of a liceIJSe. 
Dratting Note: The exemption from general laws is now in proposed § 38.2-4123. 

§ 38.2-4103. Detinitions.-As used in this chapter:

"Benefit contract" means tbe agreement tor provision of benefits authorized by § 38.2-4116, as that 
agreement is described in § 38.2-4119. 

"Benem member" means an adult member who is designated by the laws or rules of the society to be 
a benefit member under a benefit contract. 

"'Certificate" means the document issued as written evidence of the benefit contract. 
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"Laws" means the society's articles of incorporation. constitution and bylaws. however designated. 

"Lodge" means subordinate member units of the society. known as camps, courts. councilS, branches or 
by any other designation. 

"Premiums" means premiums, rates, dues or other required contributions by whatever name known, 
which are payable under the certificate. 

"Rules" means all rules, regulations or resolutions adopted by the supreme governing body or board of 
directors which are intended to have general application to the members of the society. 

"Society" means fraternal benefit society, unless otherwise indicated. 
Drafting Note: The definitions section is completely new. However, the terms were used in the 

existing chapter. 
Drafting Note: The exemption of certain societies is now in proposed § 38.2-4135. 

§ 38.2-4104. Purposes and powe.rs.-A. A society shall operate for the benefit of members and their 
beneficiaries by: 

1. Providing benefits as specified in § 38.2-4116; and 

2. Operating for one or more social. intellectual, educational, charitable, benevolent, moral, fraternal,
patriotic or religious purposes tor the benefit of its membels, which may also oe extended to others. Such 
purposes may be carried out directly by the society, or indirectly through subsidiary corporations or 
affiliated organizations. 

B. Every society shall have the power to adopt Jaws Blld rules for the govern.meat of tb.e society, the 
admission of its members, and the management of its alfairs. It shall have the power to cbaage, alter, add 
to or amend such laws and rulas and shall have BllY other powers .aecessazy ud illeider:tal to effecting the 
objects and purposes of the society. 

Drafting Note: Paragraph 2 of subsection A is similar to the first paragraph of existing § 
38.1-638.36. Subsection B is similar to existing § 38.1-638.25. 

The last sentence of subsection A indicates that traternals may have subsidiaries or affiliated 
organizations which are operated in furtherance of the lciads of purposes stated in Al and A2 and for 
the benefit of members and their beneficiaries. These orgallizatioas are operated primarily for member 
service and not primarily for investment purposes as are the subsidiaries in proposed § 38.2-4121. 

Drafting Note: The liability of officers is now in proposed § 38.2-4107. 

Artide 2. 

Membership. 

§ 38.2-4105. Qualifications for membership.-A. A society shall specify in its laws or rules:

1. Eligibility standards for eve.ry class of membelShip, provided that if benefits are provided on the
lives of children, the minimum age tor adult membership sh.all be set at not less than age fifteen and not 
greater than age twenty-one; 

2. The process tor admission to membership tor eacb membership class; and

3. The rights and privileges of each membership class, provided that only benefit members shall have
the right to vote on the management of the insurance altairs of the society. 

B. A society may also admit social members who shall have no voice or vote in the management of
the insurance affairs of the society. 

C. Membership righ"ts in the society are personal to the member and are not assignable.
Dratting Note: Subsection Al is in existing § 38.1-638.29 (first paragraph). The other subsections are

not in the existing chapter. 
Dratting Note: Mergers and reinsurance are now addrcsecl in proposed §§ 38.2-4113 and 38.2-4114. 

§ 38.2-4106. Location of office; meetings, communicatioIJS to membe.rs; grievance procedures.-A. The
principal office of any domestic society shall be located in this Commonwealth. The meetings of i"ts 
supreme governing body may be held in any state, district. province or territory wherein such society bas 
at least one subordinate lodge, or in any other location determined by the supreme governing body. All 
business transacted at such meetings shall be as valid in all respects as if such meetings were held in this 
Commonwealth. The minutes of the Droceedings of the supreme governing body and of the board of 
directors shall be in the English language. 

B.l . A society may provide in its laws tor an official publication in which any notice, report. or
statement required by law to be given to members, induding notice ot election, may be published. Such 
required reports, notices, and statements shall be printed conspicuously in the publication. If the records of 
a society show that two or more members have the same mailing address, an official publication mailed to 
one member is deemed to be mailed to all members at the same address unless a member requests a 
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separate copy. 

2. Not later than June l of each yea;, a synopsis of the society's annual statement providing an
explanation of the facts concerntng the condition of the society thereby disclosed shall either (i) be printed 
and mailed to each benefit member of the society or (ii) published in the society's official publication. 

C. A society may provide in its laws or rules for grievance or complaint procedures for members.
Drafting Note: Subsection A is in existing § 38.1--638.8. Subsection B 2 is similar to existing §

38.1-638.41. Subsection C is not in the existing chapter. 
Dratting Note: This provision is now subsection A of proposed § 38.2-4106. 

§ 38.2'"4107. No personal Jiability.-A. The officers and members of the supreme governing body or any
subordinate body of a society shall not be personally liable for any benefits provided by a society. 

B. Any person may be indemnified and reimbursed by any society for expenses reasonably incurred
by, and liabilities imposed upon. such person in connection with or arising out of any action, suit or 
proceeding, or threat of such, in which the person may be involved because he or she is or was a director, 
officer. employee or agent of the society or of any firm, corporation or organuation which be or she 
served in any capacity at the request of the society. A person shall not be so indemnified or reimbursed in 
relation to any matter in (i) such action, suit or proceeding as to which be or she was finc#llY adjudged to 
be or have been guilty of breach of a duty as a director, officer, employee or agent of the society or (ii) 
such action, suit or proceeding, or threat thereof, wilicb bas been made the subject of a compromise 
settlement, unless in either case the person acted in good faith for a purpose the person reasonably 
believed to be in or not opposed to the best interests of the society and, in a criminal action or 
proceeding, in addition. had no reasonable cause to believe that his or her conduct was unlawful. The 
determination whether the conduct of such person met the standard required in order to justify 
illdemaitication and reimbursement in relation to any matter described in (i) or (ii) of this subsection may

be made only by the supreme governing body or board of directors by a majority vote of a quorum 
consisting of persons who were not parties to such action, suit or proceeding or by a court of competent 
jurisdiction. The termination of any action, suit or proceeding by judgment. order, setuement, conviction, or 
upon a plea of no contest. as to such person shall not in itself create a conclusive presumption UJat the 
person did not meet the standard of conduct required in order to justify indemnification and 
reimbursement. The foregoing right of indemnification and reimbursement shall not be exclusive of other 
rights to which such person may be entiUed as a matter of law and shall inure to the benefit of bis or her 
heirs. executors, and administrators. 

C A society shall have power to purchase and maintain insurance on behalf of any person who is or 
was a director, officer, employee or agent of the society, or who is or was serving at the request of the 
society as a director, officer, employee or agent of any other Ii� corporation, or organuation against any 
liability asserted against such person and incurred by him or her in any such capacity or arising out of his 
or her status as such, whether or not the society would have the power to indemnify the person against 
such liability under this section. 

Dratting Note: Subsection A is in existing § 38.1-638.6. Subsections B and C are new language. 
Dratting Note: Taxation is now in proposed § 38.2-4124. 

§ 38.2-4108. Waiver.-The laws of the society may provide that no subordinate body, nor any of its
subordinate officers or membe� shall have the power or authority to waive any of the provisions of the 
Jaws of the society. Such provision shall be binding on the society and eve.ry member and beneficiary of a 
member. 

-----1-D�:r.�aflnti,..·ag,a--JINote:-TlrirsectJ01n�uosttfiitfveTY-rlfe-siime as exiSting r38-:J-:SJ8.26.
Dratting Note: The penalties section is now proposed § 38.2-4134. 

Article 3. 

Governance. 

§ 38.2-4109. Organization of domestic society on or after October 1, 1986.-A. On or after October 1, 
1986. seven or more citizens of the United States. a majority of whom are citizens of this Commonwealth, 
who desire to form a fraternal benefit society, may make, sign and acknowledge before some officer 
competent to take acknowledgement of deeds, articles of incorporation, which shall state: 

1. The proposed corporate name of the society, which shall not so closely resemble the name of any
other society o;- insurer as to be misleading or contusing; 

2. The purposes for which it is being formed and the mode in which its corporate powers are to be
exercised. Such purposes shall not include more liberal powers than are granted by this chapter; 

3. The names and residences of the incorporators and the names, residences and official titles of all
officers, trustees, directors, or other persons who are to have and exercise the general control of the 
management of the affairs and funds of the society for the first year or until the ensuing election at which 
all such officers shall be elected by the supreme gover,1.ing body. which election shall be held not later 
than one year from the date of issuance of the permanent certificate of authority. 

B. Such articles of incorporation. duly certified copies of the society's bylaws and rules, copies of all

300 



proposed forms of certificates, applications therefor, and circulars to be issued by the society and a bond 
conditioned upon the return to applicants of the advanced payments ii the organir;ation is not completed 
within one year sb.all be filed With the Commission, which may require any further information it deems 
necessa,y. The bond, with sureties approved by the Commission. shall be not less than $50,000 nor more 
than $200,000, as required by the Commission. All documents filed are to be in the Eaglisb larlguage. II the 
purposes of the society conform to the requirements of this chapter and all provisions al the law have 
been complied with, tbe Commission shall so certify, retain, and file the artides of incorporation and 
furnish the incorporators a preliminary certificate of authority authorizing the society to solicit members as 
hereinafter provided. 

C. No prelimiaary certificate of authority granted under the provisions of this section shall be valid
alter one year from its date or after such further period, not exceeding one year, as may be authorized by 
the Commission upon cause shown, u.nJess the 500 required applicants have been secured and the 
organization has been duly completed. The articles of incorporation and all other proceedings under those 
articles sb.all become void in one year from the date of the preliminary certificate of authority. or at the 
expiration of tbe extended period, unless the society has completed its orgaair.ation and received a 
certificate of authority to do business. 

D. Upon receipt of a preliminary certificate of authority from the Comm�oa. the society may solicit
members tor tbe purpose of completing its orgamzatioa. shall collect tram each applicant the amount of 
not less than oae regular monthly premium in accordallce with its table of rates, and shall issue to each 
such applicant a receipt tor the amount collected. No socie'ty shall incur any liability other than for the 
return of such advance premium, nor issue any certificate, nor pay, allow, or offer or promise to pay or 
allow, any benefit to BllY person until: 

I. Actual bona fide applicants tor benefits llave been secured on not less than 500 applicants, and any
aece.ss,uy evidence of iasurability has been furnished to and approved by the society; 

2. At least ten subordinate lodges have been established into which the 500 applicants have been
admitted; 

3. There has been submitted to the Commission, a list of such applicants, giving their names, addresses,
date eacb was admitted. name and number of the subordinate lodge of which each applicant is a member, 
amount of benefits to be granted and their premiums; and 

4. It has been Shown to the Commission, by sworn statement of the treasurer, or corresponding officer
of such society, that at least 500 applicants have each paid in cash at least one regular monthly premium, 
which shall total at least $150,000. Advance premiums shall be held in trust during the period of 
organization BDd, it the society bas not qualified for a certificate of authority WitbiD one year, such 
premiums shall be returned to the applicants. 

E. The Commission may examine and require any further information it deems advisable. Upon
presentation of satisfacto,y evidence that 'the society has complied wi'th all the proVisiolJS of law, the 
Commissioner shall issue to the society a certificate of authority to that ellect and that the society is 
authorized to do business pursuant to the provisions of this chapter. The certificate of authority shall be 
prims lacie evidence ol the existence of the society at the date of such certificate. The Commission shall 
cause a record of such certificate of authority to be made. A certified copy ol such record sball have the 

 same et/�t__as tlte _ _original_ certtticate of authority. 

F. Any incorporated society authorized to do business in this Commonwealth at the time this ch.apter
becomes ellective shall not be required to reincorporate. 

Dratting Note: The existing chapter has similar provisions in §§ 38.1-638.14, 38.1-638.15, 38.l..S38.16, 
38.1..S38.17. 38.1-638.18 and 38.1-638.19. 

Paragraph 1 of subsection A is not in the existing chapter; it is elsewhere in the Code� The 
number of applicants required tor a preliminary certificate are 250 in existing Code (500 in this 
section). The bond requirement has been - increased. 

§ 38.2-4110. Incorporation of fraternal benefit societies.-Domestic fraternal benefit societies may be
incorporated under the proVisions of Article 3 ( § 13.1-818 et seq.) of Chapter 10 of TiUe 13.l, as modified 
by the provisions of this tiUe, and. except as otherwise provided in this title, shall be subject to all the 
general restrictions and shall have all the general powers imposed and confen-ed by law upon companies 
so incorporated. 

Dratting Note: This section is being moved to proposed § _38.2-4136. 

§ 38.2-4111. Admendments to Jaws.-A. A domestic society may amend its laws in accordance with 'the
provisions of those laws by action of its supreme governing body at any regular or special meeting or, if 
its Jaws so provide, by referendum. Such referendum may be held in accordance with the provisions of its 
Jaws by the vote of the voting members of the society, by the vote of delegates or representatives of voting 
members, or by the vote of local lodges. A society may provide fnr voting by mail Nn amendment 
submitted tor adoption by referendum shall be adopted unless. _ witbin six months from the date of 
submission of the amendment, a majority of the members voting shall have signified their consent to such 
amendment by one of the methods herein specified. 

B. No amendment to the laws of any domestic society shall take effect unless filed with the
Commission. 
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C. Within ninety days from the filing specified in subsection B of this section, all such amendments, or
a synopsis of the amendments, shall be furnished to all members of the society either by mail or by 
publication in lull in the olficial publication of the society. The affidavit of any officer of the society or of 
anyone authorized by it to mail any amendments or synopsis of the amendments, stating facts. which show 
that same have been duly addressed and mailed, shall be prima tacie evidence that such amendments or 
their synopsis have been furnished the addressee. 

D. Eve,y foreign or alien socie'ty authorized to do business in this Commonwealth shall file With the 
Commission a duly certified copy of all amendments of, or additioas to, its laws within 1U1J.e'ty days after 
their eaact.ment. 

E. Printed copies of the laws as amended, certified by the secretary or corresponding officer of the
society, shall be prima tacie evidence of their legal adoption. 

Dratting Note: Existing §§ 38.1-638.25 and 38.1-638.27 contain the provisions in this section. 
However, the present language does not provide for the specific methods of amendiDg the Jaws or for 
voting. 

Draltiag Note: The election of officers is now a part of proposed § 38.2-4102. 

§ 38.2-4112. Institutions.-A society may create, maintain and operate, or may establish organizations to
operate, not tor profit iastitutions to further the purposes permitted by paragraph 2 of subsection A of § 
38.2-4104. Such institutions may lumish services tree or at a reasonable charge. A.Dy real or personal 
property owned, lleld or leased by tbe society tor this purpose shall be reported in eve.ry annual statement. 
No society slJa.11 own or operate funeral homes or undertaking establishments. 

Draltiag Note: This section is substantiaHy the same as existing § 38.1-638.36. 
DrattilJg Note: Preliminary certificates are now a part of proposed § 38.2-4109. 

§ 38.2'"4113. ReiDsuraace.-A. A domestic society may, by a reinsurance agreement, cede any individual
risk or risks in whole or in part to an insurer, other than another fraternal benefit society, having the 
power to make such reinsurance and authorized to do business in this Commonwealth, or if not so 
authonzed, one which is approved by the Commission, but no such society may reinsure substantially all of 
its insurance in force without the written pe�on of the Coznmis.gon. It may take credit tor the reserves 
on such ceded risJcs to the extent reinsured, but no credit shall be allowed as an admitted asset or as a 
deduction lrom liability, to a ceding sode'ty for reinsurance made, ceded, renewed, or otherwise becoming 
effective alter tbe effective date of this chapter, unless the reinsurance is payable by the assuming insurer 
on tbe basis of the liabiU'ty ot tbe ceding society under the contract or contracts reiasured without 
dimillution because of the .insolvency of the ceding society. 

B. Notwitbsttmding the UmitatioD in subsection A, a society may reiasure the risks of another society in
a consolidation or merger approved by the Commmion under § 38.2-4114. 

Drafting Note: Subsection A of this section is substantively the same as the last paragraph of 
existiag § 38.1-638. 7. Subsection B is not in tbe current Code. 

Draltiag Note: The bond requirement is now ill subsection B of proposed § 38.2-4109. It has been 
increased to a mimmum of $50,000. 

§ 38.2-4114. Coasolidatioas and mergeis.-A A domestic society may consolidate or merge with any
other society by complying with the proVis.ions of this section. It shall file with the Commission: 

1. A certified copy of the written contract containi� in lull the terms and conditions of the
--consolidation"rmerger

--- -· 

2. A swom statement by the president and secretary or corresponding alficers of each society showing
its fi1JB1Jcial condition on a date fixed by the Commission but not earlier than December 31 next preceding 
the date of the contract; 

3. A certificate of such officers, duly verified, that the consolidation or merger has been approved by a
two-thirds vote of the supreme governing body of each society, such vote being conducted at a regular or

special meeting of each such body, or, if the society's laws permit. by mail; and 

4. Evidence that at least sixty days prior to the action of the supreme governing body of each socie'ty,
the text of the contract bas been furnished to all members of each socie'ty either by mail or by publication 
in full in the otticial publication of each society. 

B. It the Commission finds that the contract conforms to the provisions of tbis section, that the
financial statements are correct and that the consolidation or merger is just and equitable to the members 
of each society, the Commission shall approve the contract and .issue a certifica.te to such effect Upon such 
approval, the contract shall be effective unless any society which is a party to the contract is incorporated 
under the laws of any other state or telTito.ry. In such event, the consolidation or merger shall not become 
effective until it has been approved as proVided by the laws of such state or territo.ry and a certifica.te of 
such approval tiled with the Commission. II the laws of such state or territo.ry contain no such provision, 
thea tbe co1JSOlidaUon or merger sllall not become ellecttve until it has been approved by the Commission 
of such state or territory and a certificate of such approval filed with the Commission. 

C. When the consolidation or merger becomes effective, all the rights, franchises, and interests of the
colJSOlidated or merged societies in and to eve.ry species of property and things in action belonging to the 
societies shall be vested in the socie'ty resulting from or remaining after the consolidation or merger 
without any other instrument. Conveyances of real property, however, may be evidenced by proper deeds, 
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and the ti.Ue to any real estate or interest therein, vested under the Jaws of this Commonwealth in any of 
the societies consolidated or merged, shall not revert or be in anyway impaired by reason of Uie

consolidation or merger but shall vest absolutely in the society resulting from or remaining after such 
consoldiation or merger. 

D. The affidavit of any ofiicer of the society or of anyone authorized by it to mail any notice or
document, stating that such notice or document bas been duly addressed and mailed, shall be prima facie 
evidence that such notice or document has been furnished the addressees. 

Drafting Note: Existing § 38.1-638.7 contains all of the provisions in subsection A except 4. The last 
sentence of subsection B, subsection C and subsection D are not in the existing chapter. 

Drafting Note: Beginning solicitation is now a part of proposed § 38.2-4109. 

§ 38.2-4115. Conversion of fraternal benefit society into mutual life.-A. Any domestic fraternal benefit
society organized or operated under this chapter may, upon a two-thirds vote of its supreme governing 
body, amend its articles of incorporation and laws ii already incorporated, or, if not incorporated, may 
incorporate, in a manner to transform itself into a mutual lite iDSUrer. It may use the name by which it is 
already .lcnown, or another name, as its supreme governing body sball determine. However, the proposed 
plan for reorganization or reincorporation shall be submitted to and approved by the Commission.. Upon so 
doing, and upon procuring from the Commission a license to do the business of insurance in this 
Commonwealth as a mutual life insurer, it shall incur the obligations and enjoy the benefits of a mutual 
life insurer as it originally incorporated as a mutual lite insurer. Aay such corporation under its articles 
and bylaws as so framed or amended shall be a continuation of the original organization, and the officers 
of the organization shall serve through their respective terms as provided in the original articles and Jaws. 
However, their successors sb.all be elected and serve as the laws of this Commonwealth and the articles of 
incorporation or bylaws of the reorganiZed camJ)BlJy provide. Tbe incorporatio� amendment or 
reincorporation shall not affect existing suits, rights or contracts. The orpnization, after reorganization, 
shall have the power to do business of the same nature done by it before reorga.ZJization, as well as the 
powers conten-ed in this section and contemplated by its articles of incorporation, in order to protect and 
perform rights and contracts existing before reorpllization, but an new business written shall be as a
mutual life insurer. 

B. All assets, other than general or expense llmd assets, belonging to any reorganized insurer, prior to
reorgani7.ation or arising or accruing from benefit certificates isued prior to the reorgani?.ation, shall be 
used only for the benefit of the holders of the benefit certificates or their beneficiaries. 

C. If at the time of reorganization, or at any time alter reorganization, it appears from the last
preceding annual report of any such organ.ir.ation, filed with the CommissioIJ, or any investigation made by 
the Commission, that the present value of the contributions to be received from the holders of the benefit 
certificates, together with all assets, other than general or e%J)elJSe fulld �ts, 01V1Jed by the insurer that 
have been accumulated from payments made by membe.rs holding sucb. certificates, are not equal to the 
present value of the benefits promised to be pai� including all matured liabilities on any benefit 
certificates, then the insurer so reorganized shall establislJ, proVide for, and maintain a fund, which with 
the present value of contributions and asse'tS will equal t11e present value of the benefits, together with all 
matured liabilities. The fund shall be used for the payment of matured liabilities arising on the benefit 
certifica.tes when other assets applicable thereto are ezhausted. Tbe tuad need not be maintained unless 
required by conditions expressed in this chapter. 

D. Members in good standing in any society prior to reorgaai?.ation slJall have the right after
reorganization to transfer their insurance in the society to the mutual life plan without further medical 
examination for the same or lesser amount, and at legal reserve or level premium rates. The interest in 
tbe ase'tS of the society of any person so transferring, as determined by the board of directors, trustees or 
corresponding body, shall be transferred to, and be a part of, the assets of the insurer on the legal reserve 
or level premium plan. 

E. The insurer so organized, and its officials, shall exercise all the rights and powers and perform all 
the duties conferred or imposed by law upon organizations writing tbe kinds of insurance written by the 
insurer so organized. The organization and its officials shall exercise all the rights and powers and have 
full authority to perform all the duties necessary to protect rights and contracts existing prior to 
reorganization. The Commission shall exercise the powers and discharge the duties concerning any such 
insurer so reorganized that are applicable to iDSUrers writing insurance or issuing policies of the same 
class, organized or operating in this Commonwealth. The Commission shall issue a certificate of authority to 
any solvent insurer so reorganized that has fully complied with the laws of this Commonwealth to do such 
insurance business in this Commonwealth. 

F. Any fraternal benefit society reorganized to do mutual life insurance business as provided in this 
chapter shall value its benefit certificates according to the standard of valuation for fraternal benefit 
societies used in this Commonwealth, and i'tS legal reserve or level premium policies according to the 
standard of valuation for those policies in this Commonwealth. The various classes of insurance shall be 
,govemed by the law applicable to each class of insuratJce. 

G. The expense of operation and maintenance of a reorganized insurer shall be apportioned between
those holding benefit certificates issued before the reorganization and those holding policies issued after the 
reorganization as may be determined by the board of directors, trustees or corresponding body. 

Dratting Note: Existing §§ 38.1-638.5� 38.1-638.59 have been consolidated into this single section. 
The only changes have been editorial. 

Dratting Note: This provision is now part of subsection C of proposed § 38.2-4109. 
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Article 4. 

Contractual Benefits. 

§ 38.2-4116. Benetits.-A. A society may apply to the Commission to provide the following contractual
benellts in any lorm: 

l. Death benefits;

2. Endowment benefi'ts;

� Annuity benefits; 

4. Temporary or permanent disability benefits;

5. Hospital, medical or nursing benefits;

6. Monument or tombstone benefits to the memory of deceased members; and

7. Such other benefits as authorized for life insurers and which are not inconsistent with this chapter.

B. A society shall specify in its rules those persons who may be issued, or covered by, the conuactual
benefits in subsection A. consistent with providing benefits to members and their dependents. A society may 
provide benefits on the lives of children under the minimum age for adult membership upon application of 
an adult person. 

Dratting Note: § 38.1-638.31 of the existing chapter contains subsection A (1)-(6) and subsection B. 
A (7) is not in tbe existing chapter. 

This section carries forward the listing of benefit authority in the current Code, and also provides 
through 7 that the current parity between the types of products that fraternals and other life insurers 
can proVide be maintained in the future. Under this provision, any new product authorities granted to 
life insurers will also be available to lratemals to apply to provide if such new products are not 
inconsistent with lratemal Code provisions, such as membership, representative form of government, 
etc. Since such developments are difficult to predict, and since fratemals would rattier not be in a
position of having to go back and seek Code amendments whenever such things happen, subsection A 7
has been added.

Dratting Note: The license requirements are now a part of proposed § 38.2-4109. 

§ 38.2-4117. Beneficiaries.-A The owner of a benefit contract shall have the right at all times to
chaDge the beneficiary or beneficiaries in accordance With the laws or rules of the society unless the 
oWDer waives this right by specifically requesting in writing that the beneficiary designation be irrevocable. 
A society may, through its Jaws or rules, limit the scope of beneficiary designations and shall provide that 
ao revocable beneliciazy shall have or obtain any vested interest in the proceeds of any certificate until 
the certificate has become due and payable in conformity with the provisions of the benefit contract 

B. A society may provide tor the payment of funeral benefits from the proceeds of a certificate of no
more tbBll $2,000 to any person equitably entitled to them because of expeases incurred by the burial of 
the member. 

C. It, at the death of any person insured under a benefit contract, there is no lawful beneficiary to
whom the proceeds are payable, the amount of such benefit, except to the extent that funeral benefits may

be paid as previously provided, shall be payable to the personal represen'tative of the deceased insured; 
however. it the owner of the certificate is other than the insured, the proceeds shall be payable to such 
owner. 

Dratting Note: Existing § 38.1-638.32 contains the proVisions in this section. The limit of the facility 
of payment is $1,200. It is being changed to $2,000 in the general life insurance provisions. 

Dratting Note: This provision is now a part of subsection E of proposed § 38.2-4109. 

§ 38.2-4118. Benefits not attachable.-No money or other benefit, charity, relief or aid to be paid,
pr'?vided or rendered by any society, shall be liable to attachment, garnishment or other process, or to be 
sezzed, taken, appropriated or applied by any legal or equitable process or operation of law to pay any 
debt or liabiiity of a member or beneficiary, or any other person who may have a right thereunder, either 
before or after payment by the society. 

Dratting Note: This section is the same as existing § 38.1-838.33. 
Dratting Note: This provision is now in proposed § 38.2-4127. 

§ 38.2-4119. The benefit contract-A. Every society authorized to do business in this Commonwealth
shall issue to each owner of a benefit contract a certificate specifying the amount of benefits provided 
thereby. The certificate, together With any attached riders or endorsements, the laws of the society, the 
applicatioJJ tar membership, lhe application tor insurance and cleclarat1on of insurability, it any, :signed by 
the applicant, and all amendments to each, shall constitute the benefit contract, as of the date of issuance. 
between the society and the owner, and the certificate shall so state. A copy of the application for 
insurance and declaration of insurability, if any. shall be endorsed upon or attached to the certificate. All 
statements on the application shall be represen'tations and not warranties. Any waiver of this provision shall 
be void. 
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B. Any changes, additions or amendments to the laws of the society duly made or enacted subsequent
to the issuance of the certificate, shall bind the owner and the beneficiaries, and shall govern and control 
the benefit contract in all respects the same as though such changes, additions or amendments had been 
made prior to and were in force at the time of the application for insurance, except that no change, 
addition or amendment shall destroy or diminush benefits which the society contracted to give the oWDer 
as of the date of issuance. 

C Any_ person upon whose life a benefit contract is issued prior to attaining the age of majority shall 
be bound by the terms of the application and certificate and by aJJ the Jaws and rules of the society to the 
same extent as though the age of majority bad been attained at the time of application. 

D. A society shall provide in its laws that if its resezves as to all or any class of certificates become
impaired, its board of directors or corresponding body may require that the owner shall pay to the socie"ty 
bis equitable proportion of such deficiency as ascertained by its board, and that if the payment is not 
made, either (i) it shall stand as an indebtedness against the certificate and draw interest not to exceed 
the rate specified tor certificate loans under the certificates; or (ii) in lieu of or in combination With (i), 
the owner may accept a proportionate reduction in benefi'ts under the certificate. The society may specify 
the manner of the election SIJd which alternative is to be presumed if ao election is made. 

E_ Copies of any documents mentioned in this sectioa. certified by the secretary or corresponding 
officer of the society, shall be received in evidence of the terms ud conditioas thereof. 

F. No certificate shall be delivered or issued tor delivery in this Commonwealth unless a copy of the
form bas been filed with and approved by the Commission in the manner provided tor in § 38.2·316. Every 
lite. accident. health. or disability insurance certificate and evezy annuity certificate issued on or alter July 
1, 1986, Shall meet the standard contract proVision requirements not incoasistent with this chapter for like 
policies issued by life insurers in this Commonwealth, except that a society may provide for a grace period 
tor payment of premiums of one full month in its certificates. The certificate shall also contain a provision 
stating the amount of premiums wbicb are payable under the certificate and a provision reciting or setting 
forth the substance of any sections of the society's laws or rules in force at the time of issuance of the 
certificate which, ii violated, will result in the termination or reduction of beaefits payable under the 
certificate. If the laws of the society provide for expulsion or suspension of a member, tbe certificate shall 
also contain a provision that any member so expelled or suspended, except for nonpayment of a premium 
or Witbin the contestable period tor material misrepresentation in the application for membership or 
insurance, sbalJ have the privilege of maintaining the certificate in force by continuing payment of the 
required premium. 

G. Benefit contracts issued o.o tbe lives of persons below the society's minimum age for adult
membership may provide tor transfer of control or ownership to the insured at an age specified in the 
certificate. A society may require approval of an application tor membership in order to effect this 
trans/er, and may provide in all other respects for the regulatioa. govern.meat and control of such 
certificates and all rights, obligations and liabilities incident thereto_ Ownership rights prior to such transfer 
shall be specified in the certificate. 

B. A society may specify the terms and conditions on which benefit contracts may be assigned.
Dratting Note: This section contains proVisioos in existiag §§ 38.J.(;38.28, 38.1.(;38.29. 38.1-638.30. and

38-1-638.35. 
D(ii) and tbe last sentence of subsection F are not in the existing chapter. Subsection G is also not 

in the existing chapter With the exception of the second sentence. 
Dratting Note: Tbese provisions are now in proposed § 38.2-4129. 

§ 38.2-4120. Nontorteiture benefits, cash surrender values, certificate loans and other options.-A. A
society may grant paid.up non!orfeiture belle!i� cash surrender values;. certificate loans. and any otper 
options its laws permit Certificates issued on and alter June 28, 1968, must contain at least one paid·UP 
nontorleiture benefit, except in the case of pure endowment, annuity or reversionary am:1uity contracts. 
reducing term insurance contracts or contracts of level term insurance tor fifteen years or less expiring 
before age sixty�. 

B_ For certificates, other than those for which resezves are computed on the Commissioners 1941 
Standard Ordinary Mortality Table, the Commissioners 1941 Standard Industrial Table or the Commissioners 
1958 Standard Ordinary Mortality Table, or any more recent table made applicable to lite insurance 
companies, the value ot every paid-up nontorteiture benefit and the amount of any cash surrender value, 
Joan or other option granted shall not be less than any excess of (I) over (2) as follows: 

(l) The reserve under the certifica.te determined on the basis specified in the certificate; and

(2) The sum of any indebtedness to the society on the certificate. including interest due and accrued,
and a surrender charge equal to two and one-half percent of the face amount of the certificate, which, in 
the case of insurance on the lives of persons under the minimum age for adult membership, shall be the 
Ultimate race amount of the certificate, if death benefits provided in the certificate are graded. 

C. For certificates issued on a substandard basis or tor certificates with resezves computed upon the
American Men Ultimate Table of Mortality, the term of any extended insurance benefit granted, including 
any accompanying pure endowment, may be computed upon the rates of mortality not greater than 130 
percent ot those shown by the mortality table specified in the certificate for the computation of the 
reserve. 
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D. For certificates with reserves computed on the Commissioners 1941 Standard Ordinary Mortality
Table, the Commissioners 1941 Standard Industrial Table or the Commissioners 1958 Standard Ordinary 
Mortality Table, or any more recent table made applicable to life iasuraace companies, every paid-up 
nontorfeiture benefit and the amount of any cash surrender value, Joan or other option granted shall not be 
less than the corresponding amount ascertained in accordance with the provisions of the laws of this 
Commonwealth applicable to life iasurers issuing policies containing like insurance benefits based upon such 
tables. 

Drafting Note: This section is being moved but is not being changed substalltively. 
Drafting Note: This provision is a part of proposed § 38.2-4129. The assets must be invested in 

accordance with the chapter in the new section. 

Article 5. 

FiDa1Jcial Requirements. 

§ 38.2-4121. Investments.-A society shall invest its funds only in investments authorized by Chapter 14
of this tiUe for the investment of assets of life illSUrers and subject to the limitations thereon. Any foreign 
or alien society permitted or seelciag to do business in this Commonwealth which invests its funds in 
accordance with the laws of the state, district, territory, countiy or province in which it is incorporated, 
Shall be held to meet tbe requirements of this section tor the investment of funds. 

Dratting Note: The lallguage in this section is subta.ntively tbe same as existing § 38.1-638.43. 
This section indicates that fraternal societies are governed by tbe life insUrer investment provisions 

and insurance holding company provisions found ill Chapters 13 ud 14 of tbe iasuraace code including 
authorization to organize, acquire and bold stock of subsidiary corporations as is permitted by those 
chapters. 

Drafting Note: The Jicensure of foreign societies is now in proposed § 38.2-4129. 

§ 38.2-4122. Funds.-A. All assets sban be held, invested, and disbursed for the use and benefit of the
society and ao member or beneficiary shall have or acquire individual rights thereill or beCOme entiUed to 
aay apportionment on the surrender of any part thereof, except as provided in the benefit contract. 

B. A society may create, maintain, invest, disburse, and apply any special fund or funds necessary to
cany out any purpose permitted by the laws of the society. 

C A society may apply to the Commission, pursuant to resolution of its supreme governing body, to 
establish and operate one or more separate accounts and issue contracts on a variable basis, subject to 
Chapter 14, Article 3 (§ 38.2-1443 et seq.) of this title. To the extent the society deems it necessaiy in 
order to comply With any applicable federal or state laws, or any rules issued under those laws, the society 
may (i) adopt special procedures tor the conduct of the business and affairs of a separate account; (ii) for 
persoas baving beneficial interest therein, provide special voting and other rights, including without 
limitation special rights and procedures relating to investment policy, investment advisory services, selection 
of certified public accountaats, and selection of a committee to manage the business and affairs of the 
account; and (iii) issue contracts on a variable basis to which subsectioas B aJJd D of § 38.2-4119 of this 
chapter shall not apply. 

Dratting Note: Subsections A and B are the same as the first and second paragraphs of existing § 
38.1-638.42. Subsection C is not iD the existing chapter. 

New subsection C was added to clarify the authority of a fraternal to establish. separate accounts. 
and to provide that the open contract and maintenance of solvency provisions may be deleted from 
contracts issued on a variable basis if so required to be consistent with other state or federal laws 
regulating variable contracts. The establishment of a separate account for variable products may be 
dillicult to integrate iato ·a society's existing mechanisms of representative form of government, so the 
statute empbasiZes the care that must be taken in the decision by requiring that the supreme governing 
body authorize the establishment of the account 

Dratting Note: This is an outdated grandfather provision and is completely deleted. 
Drafting Note: The requirement of a written decision is now iD proposed § 38.2-4130 and the 

general appeals section is applicable to this chapter. 

Article 6. 

Regulation. 

§ 38.2-4123. Exemptions.-Except as herein provided, societies shall be governed by this chapter and §§ 
38.2-100 through 38.2-134, Chapters 2, 3, and 5 through 9, §§ 38.2-1304, 38.2-1307 through 38.2-1315, and 
38.2-1322 through 38.2-1340, Chapters 14, 15, and 18, §§ 38.2-3100 through 38.2-3125, and 38.2-3300 through 
38.2-3317, Chapter 34, §§ 38.2-3500 through 38.2-3520, and Chapter 36 and shall be exempt from all other 
provisions of this tiUe unless expressly designated therein, or ualess they are specifically made applicable 
by this chapter. 

Dratting Note: This section designates the specific sections of this title that apply to fratemals. 
Dratting Note: This provision is now a part of proposed § 38.2-4111. 

§ 38.2-4124. Taxation.-Eveiy society organized or licensed under this chapter is hereby declared to be 
a charitable and benevolent institution, and all of its funds shall be exempt from every state, county, 
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district. municipal and school tax other than taxes on real estate and office equipment 
Dratting Note: This section is the same as § 38.1-638.9 of the existiag chapter, except the license 

tax is not included as an exception. The fee tor a license is not a tax. 
Drafting Note: This provision is now in proposed § 38.2-4108. 

§ 38.2-4125. Valuations.-A. The report. of valuation shall show, as reserve liabilities, the difference
between the present midyear value of the promised benefits provided in the certificates of the socie'ty in 
force and tbe _present midyear value of the future net premiums as they are iD practice actually collected, 
not including any value tor the right to make e.xtra assessments and aot including any amount by which 
the present midyear value of future net premiums exceeds the present midyear value of promised benefits 
on indiVidual certificates. At the option of any society, the valuation may show the net tabular value 
instead of the above value. The net tabular value as to certificates issued prior to JWJe 28, 1969, shall be 
determined in accordance with the provisions of law applicable prior to JWJe 28, 1968, and as to 
certificates issued on or after June 28, 1969, shall not be less than the reserves determined according to 
the Commissioners' reserve valuation method as defined iD subsection B of this sectioa. If the premium 
charged is less than the tabular net premium according to the basis of valuation used, an additional 
reserve equal to the present value of the deficiency in the premiums shall be set up and maintained as a

liability. Tbe reserve liabilities shall be properly adjusted in the event that the midyear or tabular values 
are not appropriate. 

B. A society may value its certificates in accordance With valuation standards authorized by the Jaws of
this Commonwealth tor the valuation of policies issued by Ute insurers. 

C Reserves according to the Commissioners• reserve valuation method, tor tbe Hie insuraDce and 
endowment benefits of certificates providiag tor a uniform amoWJt of insurance ud requiring the payment 
of uailorm premiums shall be any ex� of the present value, at the date of valuation, ol the future 
gua.raateed benefits provided tor by those certilicates, over the then preseat value of any future modified 
net premiums therefor. The modified net premiums tor any such certificate slJa11 be a wutorm percentage 
of the respective contract premiums tor the benefits that the present \lalue, at the date ol issue of the 
certificate, of all modified net premiums shall equal tb.e sum ol the then present value of the benefits 
provided tor by the certitica.te and the excess of 1 over 2, as follows: 

1. A net-level premium equal to the preseat value, at tbe date of issue, of the belJents provided tor
after tbe lirst certificate year, divided by the present value, at the date of issue, ol 81J BJJJJual B11Duity ol 
o.ne dolJar payable on each a.aniversaiy ot the certtncate oa which a premium la1ls due. However, the 
net-level annual premium shall not exceed the net-level annual premium o.n the llhleteen-year premium 
whole lite plan tor insurance of the same amou.nt at any age o.ne year Jugher tlJalJ the age at issue of tb.e 
certificate; and 

2. A .net one-year term premium tor the benefits proVided tor in the lirst certlllcate year. Reserves
according to the Commissioners' reserve valuation method tor (i) Ute illsurance beaellts lor vazyiDg 
amounts of benefits or requiriag tb.e payment of varying premiums, (ll) B11Duity ed pure endowment

benefits, (iii) disability and accidental death benefits in all certlllcates SlJd contracts, ud (iv) all other 
benents except lite insurance aad endowment benefits, sba11 be calculated by a method colJSiStent with tb.e 
principles of this subsection. 

D. The present value of deten-ed payments due u.nder iacurred claims or matured certil1cates shall be
deemed a liability of the society and shall be computed upon mortality ud interest standards prescribed iD 
subsectioas E through G of this section. 

E. Tbe valuation and underlying data shall be certified by a competent actwuy or, at tb.e expense of
the society, verified by the actuary of the department of insurance of the state of domiclle of the society. 

F. The minimum standards of valuation tor certificates issued prior to June 28, 1969, shall be those
proVided by the law applicable immediately prior to June 28, 1968, but not lower tlJsn the standards used 
in the calculating of rates tor those certificates. 

G. The minimum standard of valuation tor certificates issued alter JWJe 28, 1969, sbail be three SlJd
one-bait percent interest and the following tables: 

l. For certificates al lite insurance-American Men Ultimate Table of Mortality, wltb Bowerman's or 
DaVis' Extension thereof or with the consent of the Commimon, the Commlsslonen 1941 Standard ordinary 
Mortality Table, the Comm.mionezs 1941 standard Industrial Mortality Table or the Commissioners 1958 
Standard Ordinazy Mortality Table, using actual age of the iDSUred !or male risks and an age not more 
tlJan three years younger than the actual age of the insured lor female risks; 

2. For annuity and pure endowment certificates, excluding aay disability and accidental death benefits
in the certificates-the 1937 Standard Annuity Mortality Table or the Annuity Mortality Table tor 1949, 
Ultimate, or any modification of either of these tables approved by the Commission; 

3. For total and permaaent disability benefits in or supplementary to lite ilJsurance certificates
Hunter's DisabilJty Table, or the Class III Disability Table (1926) modified to conform to the contractual 
waiting period, or the tables of Period 2 disablement rates and the 1930 to l9SO termiaation rates of the 
1952 Disability Study of the Society of Actuaries with due regard to the type of benefit. A.Dy of these tables 
Sb.all, tor active lives, be combined with a mortality table permitted tor calculatiag the reserves for lite 
insurance certificates; 
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4. For accidental death benefits in or suppJementa,y to lite insurance certificates-The Inter-Company
Double Indemnity Mortality Table or the 1959 Accidental Death Benefits Table. Either table shall be 
combilJecJ With a mortality table permitted tor calculating the reserves for lite insurance certificates; and 

5. For aoncancelJable accident and health benefits-the Class III Disability Table (1926) with conference
modifications or, with the consent of the Commission, tables based upon the society's own experience. 

H. Tlte Commission may. in its discretion, accept other standards tor valuation if it finds that the
.reserves produced by those standards will not be less in the aggregate than reserves computed in 
accordance with the minimum valuation standard prescribed in this section. The Commission may, in its 
discretion, viuy the staIJdards of mortality applicable to all certificates of insurance on substandard Jives or 
other e%tra IJazardous lives by any society licensed to do business in this Commonwealth. 'Whenever the 
mortanty ezperience under aJJ certificates valued on the same mortality table exceeds the expected 
mortality according to that table tor a period of UJree consecutive years, the Commission may require 
addltioaal reserves that it deems nece.ssazy oa account of the certificates. 

I. Aay society, With the consent of the commissioner of insurance of the state of domicile of the
society and under any conditiotJS he may impose, may establish and maintain reserves on its certificates ia 
ez-cess of the reserves required by the state. However, the contractual rights of any insured member shall 
not be allected by the ez-� reserves. 

Draltmg Note: 7llis section is existilJg language and is being moved for improved orgaauation. 
I.aaguage is also added to clearly state that the valuation standards for other life ilJSurers may be 
used. 7be first sentence in existiDg subsection A is in proposed § 38.2-4126. 

DraltiDg Note: The rwag of amendments is now contained in proposed § 38.2-4111. 

§ 38.2-4126. Reports to be n1et1.-A Every society do.ilJg business in tlJis Commonwealth sb.all annually,
by March l, ualess tbe Co.llJlDbsion extends tbe time for cause shown, file with the CammiSsion a true 
statement of Its tiaaacia.l coaditioa, transactions and affairs tor the preceding calendar year. Tbe statement 
sl1alJ be iD general form and content as approved by the National Association of Insurance Commissioners 
tor fraternal beaellt societies or other lorm required by the Commission and as supplemented by additioaal 
information required by the Commission. 

B. As part of the required 8DlJUal statement, each society sbaJ1. by March l, tile with the Commission
a valuatJon of Its certificates in force on December 31 of the previous year, provided the Conunisgon may,
la Its discretion tor cause mown. mend the time of filing such valuation for not more than two calendar 
months. SUdJ valuation slJall be done in accordance with the standards specified in § 38.2-4125. Such 
valuation and underlying data sba.11 be certified by a qualified actwuy or, at the expense of the society, 
verified by tbe actwuy of the department of iIJSUrance of the state of domicile of the society. 

Draltmg Note: Subsectiom A and B are in the existing language in §§ 38.1-638.44 and 38.1-638.45. 
Draltmg Note: Tbe qualilicatioIJS for membe15hip are aow contained in proposed § 38.2-4105. It 

requires the society to provide in its laws for the rights and privileges and process of admission. 
SUbsectloa C al proposed § 38.2-4119 provides for the binding of minors. 

§ 38.2-4127. Annual Jicease.-Societies now authorized to do business in this Commonwealth may
coatmue sucb busiaes; until June 30, 1987. Tbe authority of such societies and all societies hereafter 
licensed may ttJereatter be renewed aanually, but in all cases Will terminate oa Juae 30. However, a
Ucease so Issued sball coatmue in ellect until the new license is is.sued or specifically refused. For each 
sudJ license or renewal tlle society shall pay tlJe Commmion twenty dollars. A duly certified copy or 
dupUcate of such llcease shall be prima lacie evidence that the licensee is a fraternal benefit society 
witlJla the meaning ot tbis clJapter. 

DraltJag Note: nus section is the same as existing § 38.1-638.20. 
DraltJag Note: The provisions of this section are now in subsection B of proposed § 38.2-4101, 

subsectloa B of proposed § 38.2-4116 and subsection A of proposed § 38.2-4117. 

§ 38.2-4128. Enmination of societies; no adverse publicatioas.-A. The Commission. or any person the
Commission may appoint. may examine any domestic, foreign or alien society doing business or applying 
tor admission to do business in this commonwealth in the same maaaer as authorized for examination of 
domestic, foreign or alien insurers. Requirements of notice and an opportunity to respond before findings 

· are made public, as provided in the laws regulating insurers, shall also be applicable to the examination of
societies.

B. The expense ol each ezamimtion and of each valuation, including compensation and actual expense
of examiners, shall be paid by the society examined or whose certificates are valued, upon statements 
turnisbed by the Commission. 

Dratting Note: The language in this section is contained in existing §§ 38.1-638.48, 38.1-638.50 and 
38.1-638.51. 

Dratting Note: The provisions of this section are now included in proposed § 38.2-4119. 

§ 38.2-4129. Admission: foreign or alien society.- No foreign or alien society shall do business in this
Co.mmoawcaltb without o licea:se issued by the Commission. Any :;uch :50cicty desi:riat; admission to this 
Commonwealth Shall comply substantially With the requirements and limitations of this chapter applicable. to 
domestic societies. Any such society may be licensed to do business in this Commoaweal'th. upon showmg 
that its assets are invested in accordance with the provisions of this chapter and filing with the 
Commsion: 

1. A duly certified copy of its articles of incorporation;
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Z. A copy of its bylaws, certified by its secretary or corresponding officer;

3. A statement of its busine$ in a form prescribed by the Commission, duly verified by an examination
made by the supervising insurance official of its home state or other state, territory, province or country, 
satisfactory to the Commission; 

4. Certification from the proper official of its home state, territory, province or country that the society
is legally incorporated and licensed to do business therein; 

5. Copies of i'ts certificate forms; and

6. Such other information as the Commission may deem necessary.
Drafting Note: The provisions of this section are simlar to §§ 38.1-638.21, 38.1-638.22 and 38.1-638.23

of the existing Code. 
Dratting Note: The proVisions of the first paragraph are now in proposed § 38.2-4116. 

§ 38.2-4130. Injunction; liquidation; receivership of domestic society.-No domestic society shall:

l. Exceed its powers;

2. Fail to comply With any provisions of this chapter;

3. Fail to fulfill its contracts in good faith;

4. Have a membership of less than 400 after an existence of one year or more; or

5. Conduct business fraudulently or in a manner hazardous to its members, creditors. the public or the 
business. 

It the Commi:mon. upon investigation, finds sucJJ deficiencies, it shall issue a written notice to the 
society citing the deficiencies, stating the reasons tor dissatisfaction, ud requiriag that the deficiencies be 
corrected Within the period it designates. The period Shall be at Jeast thirty days but not more than six 
moatlJs from the service of the notice. If the Commission believes the interest of tbe certificate holders of 
the society will be best served by extending the period of time beyond six moaths, it may do so tor the 
period of time it considers best. If the socie'ty does not correct the deficiency to the satisfaction of the 
Commission, the Commission may institute delinquency proceedings against the society in the manner set 
out in Chapter 15 of this title. If the Commission institutes a delinquency proceeding, all the provisions of 
Chapter 15 of this title with respect to the rehabilitation, liquidation. consenration and reorganization of 
insurers generally shall be applicable to the society. 

Dratting Note: This section is substantially the same as § 38.1-638.49 and includes the ·requirement 
tor a decision in writing from § 38.1-638.24. 

Dralting Note: The provisions of this section are in proposed § 38.2-4117 with the exception of the 
second paragraph� which is not in the revised chapter. Tbe specific individuals who may be designated 
a beneficiary are not listed. 

§ 38.2-4131. Suspension, revocation or refusal of license of foreign or alien society.-No foreign or alien
society doiDg business or applying to do business .iJJ this Commonwealth shall: 

l. Exceed its powers; 

2. Fail to comply With any of the provisions of this chapter;

3. Fail to fulfill its contracts in good faith; or 

4. Conduct its business fraudulenUy or in a manner hazardous to its members or creditors or the 
public. 

It tbe Commission, upon investigation, finds such deficiencies, it Shall notify the society in writing of its 
nndia,:s. and alter reasonable notice require the society to show cause on a date designated in the notice 
. wby its license should not be suspended, revoked or refused. If. on the date named in the notice, the 
grounds tor the proposed suspension, revocation or relusal of the society's license have not been removed 
to the satisfaction of the Commission, or the society does not present good and sufficient reasons why its 
authority to do business in this CommonweaIUJ should not at that time be suspended, revoked, or refused 
tbe Commission may suspend, revoke or refuse the license of the society to do business in this 
Commonwealth.. 

Dratting Note: This section is substantially the same as existing § 38.1-638.52. 
Draltiag Note: This provision is now in proposed § 38.2-4118. 

§ 38.2-4132. Licensing of agents.-A. Agents of societies shall be licensed in accordance with Chapter 18
of this title regulating the licensing, revocation, suspension or termination of licenses of resident and 
nonresident agents. 

B. No examination or license shall be required of any regular salaried officer, employee or member of
a licensed society who devotes substantially all of his or her services to activities other than the solicitation 
of fraternal insurance contracts from the public, and who receives for the solicitation of such contracts no 
commission or other compensation directly dependent upon the amount of business obtained. 
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Drafting Note: This section is substantially the same as existing § 38.1-538.37. 
Drafting Note: Subsection F of proposed § 38.2·4119 contains the requii"ements for filing and 

approval of contracts. 

§ �-2-4133. Unfair methods of competition and unfair and deceptive acts and practices.-Every society
authonzed to do business in this Commonwealth shall be subject to the provisions of Chapter 5 of this title. 
However, nothing in sucb provisiollS shall be construed as applying to or affecting the right of any society 
to determine its eligibility requirements for membership, or be construed as applying to or affecting the 
ottering of benefits exclusively to members or persons eligible tor membership in the society by a 
subsidiary corporation or affiliated organuation of the society. 

Dratting Note: This section is similar to existing § 38.1--638.60. 
Dratting Note: Proposed § 38.2-4112 contaillS the provisions of this section. 

§ 38.2-4134. Penalties.-A. Any person wbo wilJtully makes a false or fraudulent statement in or relating
to an application tor membership or tor the purpose of obtaining money from or a benefit in any society 
shall upon conviction be lined not less than $100 nor more than $500 or be imprisoned not Jess than thirty 
days nor more than one year, or both. 

B. Any person who willfully makes a false or fraudulent sts.tement in any verified report or declaration
required or authorized by this chapter, or of any material fact or thing con'ta.ined in a sworn statement 
concerning the death or disability of an illSured for the purpose of procuring payment of a benefit named 
in tbe certificate, shall be guilty of perjury and shall be subject to the penalties therefor prescribed by Jaw. 

C. Any person who solicits membership for, or in any manner assists in procuring membership in, any 
society not licensed to do business in this Commonwealth shall upon conviction be fined not less than $50 
nor more than $200. 

D. Any other Violation of this chapter shall be subject to § 38.2-218.
Drafting Note: This section is substantially the same as eXisting § 38.1-638.10. The reference to the 

general penalties section has been added and Will cover violations not specifically named. 
Drafting Note: LJcensiag of agents is now in proposed § 38.2-4132. 

§ 38.2-4135. Exemption of certain societies.-A. No'tb.ing contained in this chapter shall be construed to
affect or apply to: 

1. Grand or subordinate lodges of Masons, Odd Fellows, or Knights of Pytb.ias, exclusive of the
insurance department of the Supreme Lodge Knights of Pythias, or the Junior Order of United 
American Mecb.anics, exclusive of the beneficiary degree or insurance branch of the National Council, 
Junior Order [of] United American Mechanics;

2. Similar societies which do not issue insurance certificates;

3. AD association of local lodges of a society now doing business in this Commonwealth which provides
dl!B.th benefits of not more than SSOO to any one person, or disability benefits of not more than $300 in
any one year to any one person, or both;

4. Contracts of reinsurance business on benefits of fraternal benefit societies in 'this Commonwealth;

5. Grand or subordinate lodges of societies, orders or associatiollS now doing business in this
Commonwealth which provide benefits exclusively through local or subordinate lodges; 

6. Orders. societies or associations which admit to membership only persons engaged in one or more 
crafts or hazardous occupations, in the same or similar lines of business, insuring only their own 
members and their families, and the ladies' societies or ladies' auxiliaries to such orders, societies or 
associations;

7. Domestic societies which limit their membership to employees of a particular city or town,
designated firm, business house or corporation which provide for a death benefit of not more than $400
to any one person, or disability benefits of not more than $350 to any one person in any one year, or 
botb.; or

8. Domestic societies or associations of a purely religious, charitable or benevolent description, which
proVide tor a death benefit of not more than SI 00 or tor disability benefits of not more than $150 to
any one person in any one year, or both.

B. Any such society or association described in paragraphs 7 and 8 of subsection A which provides for 
death or disability benefits for which benefit certificates are issued, and any such society or association 
included in paragraph 8 of subsection A which has more than 1,000 members, shall comply with all 
provisions of this chapter. 

C. No :;()cic:ty which, by the provt51CJIJ5 of Chl5 �ecCion, ls exempt tram the requin:mc:ut.:, vf lh.15 chapter,
except any society described in paragraph 6 of subsection A of this section, shall give or allow, or promise 
to give or allow to any person any compensation for procuring new members. 

D. Every society which provides for benefits in case of death or disa.bility resulting solely from

accident, and which does not obligate itself to pay natural death or sick benefits, shall have all privileges 
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and be subject to the applicable provzs1ons and regulations of this chapter except that the provisions 
relating to medical examination. valuations of benefit certificates, and incontestability shall not apply to 
such society. 

E. The Commission may require from any society or association, by examination or otherwise, such
information as will enable the Commission to determine whether such society or association is exempt from 
the provisions of this chapter. 

F. Societies exempted under the provisions of this section shall also be exempt from all other
provisions of the iIJSurance Jaws of this Commonwealth. 

D�fting Note: This section contains the exemptions in existing § 38.14'38.5 With the addition of 
number 5. Subsections B, C, and D are new language. 

§ 38.2-4136. Societies previously existing; reincorporation; amendments.-Any incorporated society doing
business in this Commonwealth on June 19, 1914, may exercise all of the rights coaterred by this Chapter. 
and all of the rights, powers and priViJeges exercised or possessed by it under its charter or articles of 
incorporation aot inconsistent with law; or, ii a voluntary association, it may incorporate as provided 
herein. No society organized prior to June 19, 1914, shall be required to reincorporate under this section. 
Any society may amend its certificate of incorporation in the manner provided by Jaw. 

Dratting Note: This section is § 38.1-638.12 in the existing Code aad is being moved. 

§ 38.2-4137. Exemption of member representatives of certain societies.-The pro-visions of this article
shall not apply to the member representatives of any society organized or licensed under this chapter 
which insures its members against death, dismemberment and disability resultiag from accident only, and 
which pays no commission or other compensation tor the solicitation and procurement of such conuacts. 

Dratting Note: This section is ao outdated grandfather clause. 
Dratting Note: This section is not necessazy because proposed § 38.2-4132 requires licensure in 

accordance with Chapter 18. 
Dratting Note: Fratemals are subject to Chapter 18 which prohibits payment of commissions to 

unlicensed agents. 
Dratting Note: The first and second paragraphs of this section have been moved to proposed § 

38.2-4122. 
Dratting Note: This section is being moved to proposed § 38.2-4121. 
Dratting Note: Proposed § 38.2-4126 requires annual reports. 
Drafting Note: This section is be.ing deleted. Proposed §§ 38.2-4130 and 38.2-4131 will provide tor

tbe suspension and revocation al license for failure to maintain limmcial requiremezits. 
Dratting Note: Proposed § 38.2-4106 contains a requirement tor the mailing of a statement of the 

society's financial condition and a synopsis of the annual statement 
Dratting Note: Proposed § 38.2-4128 provides for the examination of societies. 
Draltiag Note: Proposed § 38.2-4130 provides tor the liquidation of a domestic society. It is 

substantially the same as this section. 
Drafting Note: Proposed § 38.2-4128 provides tor tbe enminatioa ol domestic, foreign and alien 

societies and proposed § 38.1-4131 provides tor suspension or refusal of license. 
Dratting Note: Proposed § 38.2-4128 provides tor no adverse publication of the results of a financial 

examination until requirernnts of notice and opportunity to respond are given as provided for other 
iZJSUrers. 

Dratting Note: Proposed § 38.2-4131 contains substantially the same language as tbis section. 
DraltJng Note: This section is being moved to proposed § 38.2-4115 as subsection A. 
DraltJng Note: This section bas been moved to proposed § 38.2-4115 as subsection B. 
Dratting Note: This section bas been moved to proposed § 38.2-4115 as subsection C

Drafting Note: This section has been moved to proposed § 38.2-4115 as subsection D.

Dratting Note: This section has moved to proposed § 38.2-4115 as subsection E. 
Dratting Note: This section has been moved to proposed § 38.2-4115 as subsection F. 
Dratting Note: This section has been moved to proposed§ 38.2-4115 as subsection G. 
Dratting Note: Proposed § 38.2-4133 makes proposed Chapter 5 (existing Chapter 1, Article 6) 

applicable to tratemals. 
Drafting Note: This section is being· deleted. The general appeals section is made applicable in 

proposed § 38.2-4123. 
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Title 38.2 

CHAPTER 42. *

Medical And Stttgiea:1 Serr.rices. 

The major substantive changes proposed for this Chapter are: 

I. The title has been changed to Health Services Plans. The word "future" has been
deleted because it is not used in the chapter.

2. Presently, the word "plan" is used in this chapter with two meanings, one
referring to the sponsoring organization and the other referring to which types of
services are covered tmder a subscriber contract. Where plan has been used to
refer to the sponsoring organization, "corporation" has been substituted. In
addition, the plans are no longer described as prepaid plans. These changes were
requested by the Blue Cross and Blue Shield representatives.

3. The deletion of ,,nonstock" in this chapter allows a corporation to be either a
stock or nonstock corporation. Additional requirements apply if a plan decides
to become a stock corporation.

4. Proposed § 38.2-4204 (existing § 38.1-812) has been am ended to provide that Blue
Cross and Blue Shield corporations may merge.

5. A new section, proposed § 38.2-4205 has been added to provide that dental
services and optometric services may be provided by either subscription contract
or endorsement in a plan.

6. In proposed § 38.2-4214, the list of sections within this title that apply to which
health services plans has been updated and expanded. These sections include
loans and payments to officers and ·directors, general penalties, appeals, rules
and regulations sections, distributions by a nonstock corporations, and approval
of mergers. Additional sections are also applicable to health plans that become
stock corporations. These sections include the sections providing for regulation
and solicitation of proxies, the Commission to approve management and
exclusive agency contracts, restitution upon purchase and sale of equity
securities of domestic stock insurers, and the insurance holding companies
article.

7. The ten day free look provision for Medicare supplement contracts (existing
§ 38.1-818.1) has been expanded to cover all individual subscriber contracts by
deleting that section and making existing §38.1-348.4 (proposed § 38.2-3502)
applicable by referenee in proposed § 38.2-4214.

8. In proposed § 38.2-4222, a $500 nonrefundable application fee will be required
instead of the $50 license fee. (This change accords with other licensing
sections.)
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9. in ;,�·c.��::.,'"'� �· .,::,. _. ··-- .... :..o:::�ic: · 
accords with other c�newal sectio 

iewal fees have been ( 
;.) 

• � • ,- : .;. l· .... ... .:.... ... J 

10. The !;..:.:�.> '"= •..... :�,�<J � 8.1-827 that only t .:S<;. ;;;.2�·;:::,:;,-�s .--: ... > - ·l
subscription contracts outside the >rincipal office of a p .,"l must be licen�e·:5 hss 
been_ chang-ed in p�o�o.:;ed § 38.2 4224 to require that .J.l persons wh,:.1 S:JL:c:t 
subscription cont��ets iT. ust be lie. 1Sed as health agents. '3alaried officer-:-S of the 
home office are exempt from the� censure requirement. 

11. A stock corporation shall be reg� :red to have any acgl 3ition approve,: ':y t:-:e
Commission and this approval shf U be based upon the inancial impact on the
corporation, the type of business ..i.nd the economic and .!ompetitve environment
facing the corporation or holding ompany. (No addition£ l restrictions have been
placed on nonstock corporations.)

12. In proposed § 38.2-4227, the refe·ence to advertising r.atter has been deleted
because misleading advertising is covered in the Unfair 'i..'rade PraC!tices Chapter
(Chapter 5, § 38.1-500 et seq.) which applies to health s·�rvices plan through the
reference in proposed § 38.2-4214.

13. Existing §§ 38.1-830 (Injunctions), 38.1-831 (Penalties) and 38.1-832 (Appeals)
have been deleted because the appropriate general provisions will apply. These
sections that will be applied title-wide have been cross referenced in proposed
§ 38.2-4214.

14. A new section, § 38.2-4229, Reinsurance, has been added at the request of the
Blues to allow them to cede risks.

15. A new section, §38.2-4230, has been proposed to grant the Commission authority
to approve a conversion plan for converting a nonstock corporation to a stock
corpora ti  on.

*Some changes are still being made to this chapter at the request of the Attorney
GeneraL
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CHAPTER 42. 

HEALTH SERVICES PLANS. 

§ 38.2-4200. Applicability of chapter.-A. Except as otherwise provided by law, no plan shall be
organized, conducted or offered in this Commonwealth other than in the manner set forth in this chapter. 

B. Nothing contained in this chapter shall prohibit any physician (i) as an individual, (ii) in partnership
with other physicians. or (iii) as part of a professional corporation of physicians, from entering into 
agreements directly with his own patients, or with a parent, guardian, spouse or other family member 
acting in a patient's behalf, involving payment for professional services to be rendered or made available 
in the future. 

Dratting Note: To improve the organir.ation of this chapter, existing § 38.1-813.1 has been moved to 
the beginnin� of this chapter to create this new section. No substantive changes were made. 

§ 38.2-4201. Definitions.-As used in this chapter:

"Contract holder" means a person entering into a subscription contract with a nonstock corporation. 

'"Nonstock corporation" means a foreign or domestic nonstock corporation which is subject to regulation 
and licensing under this chapter and which offers or administers subscription contracts to contract holders 
as part of a plan. 

"Health services plan" or "plan" means any arrangement for offering or administering health services 
or similar or related services by a nonstock corporation licensed under this chapter. 

"Hospital services plan" means a health services plan for providing hospital and similar or related 
services . 

.. Medical or surgical services plan" means a health services plan for providing medical or surgical 
services or both, and similar or related services. 

"Subscriber" means any person entitled to benefits under the terms and conditions of a subscription 
contract. 

"Subscription contra.ct" means a written contract which is issued to a contract holder by a nonstock 
corporation and which provides health services or benefits for health services. 

Drafting Note: This section has been added to define the key terms used in this chapter. For 
clarity, "health services plan" and "'plan" are defined as interchangeable terms because both are used 
throughout the chapter. 

§ 38.2--4202. Hospital services plans.-A hospital or a group of hospitals may conduct through a nonstock
corporation as agent tor them a hospital services plan as defined in § 38.2-4201. 

§ 38.2-4203. Medical or surgical services plans.-A group of physicians may conduct through a nonstock
corporation as agent for them a medical or surgical services plan as defined in § 38.2-4201. 

§ 38.2-4204. Merger of nonstock corporations.-A nonstock corporation operating a hospital services plan
pursuant to § 38.2-4202 may be combined with a nonstock corporation operating a medical or surgical 
services plan pursuant to § 38-2-4203. The nonstock corporation created by such combination may be 
licensed to conduct a combination plan furnishing both hospital services and similar or related services and 
medical or surgical services, or both, and similar or related services. 

Drafting Note: This section allows Blue nonstock corporations to combine. 

§ 38.2-4205. Dental and optometric services.-Dental services and optometric services may be provided
by either subscription contract or endorsement in a plan. 

Dratting Note: At the request of the Blue Cr0$ and Blue Shield organizations a new section bas 
been added to provide, as an addition to an existing plan or as a new plan, that they may offer 
separate subscription contracts for dental services and optometric services. 

Drafting Note: This section is now the first section in the chapter (§ 38.2-4200). 

§ 38.2-4206. Nonstock corporation required.-Each plan shall be conducted either by or through (i) a
nonstock corporation organized pursuant to the laws of this Commonwealth or (ii) a foreign nonstock 
corporation that is subject to regulation and licensing under the laws of its domiciliary jurisdiction that are 
substantially similar to those provided by this chapter. 

This section shall not apply to any foreign nonstock corporation already licensed in this Commonwealth 
as of July 1, 1980. 

Dramng Nore: -ims secnon nas been changed to clarity that a plan must be conducted by a
domestic nonstock corporation or by a foreign nonstock corporation which is subject to regulation under 
laws similar to those of this chapter. 

§ 38.2-4207. Existing foreign nonstock corporation.-Any foreign nonstock corporation licensed in the
Commonwealth as of July l, 1980, may conduct a plan direcuy. 
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§ 38.2-4208 Nonstock corporation not required to act as agent.-A. A no1JStock corporation may offer or
administer a plan Without being required to act as an agent for providers of beal'tb. care services. 

B. A nonstock corporation applying tor its initial license pursuant to th.is chapter in order to offer or
administer a plan must elect in its application whether to act (i) as agent for providers of health care 
services, in which case §§ 38.2-421 O and 38.2-4211 Shall apply, or (ii) as a nonagent, in which case the 
provisions of subsection D of th.is section shall apply. 

C. A nonstock corporation operating a plan pursuant to §§ 38.2-4202, 38.2-4203, 38.2-4204 or 38.2-4208
prior to June 30, 1985, and any successor aonstock corporation shall continue to operate as either an agent 
or nonageat nonstock corporation, in accordance with the manner in wlJicb it was operating as of that date, 
provided that it may petition the Commission to change its status as an ageat or noaagent nonstock 
corporation, and if it does so, it shall give notice of the petition to all interested parties. The Commission 
shall conduct a bearing on the petition if requested by any interested party. A noastock corporation seeking 
to change its status shall make application to tbe Commission within nillety days following the end of any 
calendar year. A change in status shall only be effective as to subscriber contracts issued or renewed on 
and after the date of a change in status. The Commission shall enter an order in response to the nonstock 
corporation's petition. 

D. It any nonstock corporation offers or administers a plan without acting as an agent for providers of
health care services, the Commission may elect to (i) require the nonstock corporation to maintain its 
contiagency reserves above a minimum level set by the Commission, or (ii) subject the nonstock 
corporation, notwitbstanding the proVisions of § 38.2-1700, to the requirements of Chapter 17 of this tiUe. or 
(iii) both. The minimum level tor contingency reserves shall not exceed thirty days of anticipated operating
expenses and claims receipts computed as the Commission requires.

Dratting Note: 1. Subsectons C and D are existing paragraph 4 of § 38.1-816 passed by the 1985 
General Assembly. This provision is more appropriately located under this section as it relates to the 
nonstock corporation's agent/nonagent status. This change is for organa.ational purposes only. 

2. Tbe rest of the existing section pertaining to PPO's has been put into a new section, § 38.2-4209.

§ 38.2-f209. Preferred proVider subscription contracts.-A As used in this sectio� a "'preferred provider
subscription contract" is a contract that specifies how services are to be covered when rendered by 
providers participating in a plu, by aaaparticipating providers, and by preferred providers. 

B. Notwithstanding the provisions of §§ 38.2-4218 and 38.2-4221, any nonstock corporation may, as a
feature of its plan, otter preferred provider subscription contracts pursuant to the requirements of this 
section that limit the numbers and types of providers of health care services eligible for payment as 
pre/erred proViders. 

C Any such noastock corporation sbal1 establish terms and conditions that shall be met by a hospital, 
physician or other type of provider listed ill § 38.2-4221 ill order to quality for payment as a preferred 
proVider under the subscription contracts. Tbese terms and conditions sllall aot discriminate unreasonably 
agaiast or among health care providers. No hospital, physician or type of proVider Jmed in § 38.2-4221 
willing to meet the terms and conditions offered to it or him shall be excluded. Differences in prices 
among hospitals or other institutional providers produced by a process of individual negotiations with the 
proViders or based on marlcet conditioas, or price differences among proViders in different geographical 
areas shall not be deemed unreasonable diserimination. The Commission sba11 have no jurisdiction to 
adjudicate controversies growmg out of this subsection. 

D. Mandated types of providers listed in § 38.2-4221 and types of providers whose services are required
to be made available and which have been specifically contracted for by the bolder of any subscription 
coatract shall, to the extent required by § 38.2-4221, have the same opportunity as do doctors of medicine 
to qualily tor payment as pre/erred proViders. 

E. Preferred proVider subscription contracts shall provide for payment for services rendered by
nonpreterred providers, but the payments need not be the same as tor preferred providers. 

Dratting Note: This language was taken from the origill8.I § 38.1-813.4 to create a separate section 
governing PPO's. Minor editorial changes have been made. 

§ 38.2-4210. Uability of participants.-A. All hospitals, per-sons, nonstock corporations, and physicians
participating in a plan shall be jointly and severally liable on all contracts made tor the purposes of the 
plan by the nonstock corpora.tion as agent for them. Each contract may be executed and signed by their 
agent on their behalf. A contract so signed shall be binding on the principals and not on the agent 

B. Actions for breach of these contracts may be brought against the principals by naming the agent as
the sole defendant. A judgment in favor of the plaintiff may be satisfied out of the assets of the nonstock 
corporation in the custody of the agent or out of the assets of each of the principals. 

C. Each na.rticioant shall be liable for his own torts and nt>t fnr the tnm nf :my nth�r parti�inant or of
the agent. 

§ 38.2-4211. Change of pa.rticipants.-A. Any participating hospital, person. nonstock corporation or
physician may resign from a plan at any time but Will continue to be liable on each subscription contract 
then in effect. However, this liability shall not extend beyond the end of each such subscription contract's 
cun-ent contract year. 
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. B. Hospitals, persons, nonstock corporations and physicians may be admitted to a plan at any time and 
will then automatically become liable on all its outstanding contracts . 

. §. 38.2-4212. Board of directors of nonstock corporation operating plan.-A. Notwithstanding the provisions
of §§ 13.1-853, 13.1-854 and 13.1-855, a nonstock corporation operating a plan pursuant to §§ 38.2-4202, 
38.2-4203, 38.2-4204, or 38.2-4208 shall be subject to the following: 

1. The board of directors of the nonstock corporation shall consist of no more than fifteen members.
However, if two or more nonstock corporations merge, the board of directors of the new or surviving 
nonstock corporation may consist of no more than twenty members. Further, the board of directors may be 
increased to a size not exceeding the aggregate number of directors on the merging nonstock corporations' 
boards for the balance of the year in which merger occurs and for the following five years. 

. 2. Except as permitted by subsection B of this section, a majority of the members of the board of 
directors of the nonstock corporation shall be persons who are covered by subscription contracts issued by 
the nonstock corporation and who are not providers of health care services, or employees or salaried 
officers of the nonstock corporation. 

B. Notwithstanding the provisions of §§ 13.1-853, 13.1-854 and 13.1-855, any nonstock corporation
operating a plan pursuant to § 38.2-4203 may have a board of directors consisting of a majority of 
providers of health care services. 

C. As used in this section, •• providers of health care services" shall include, but not be limited to,
pbysiciaIJs, pharmacists. nurses, physical therapists, hospital administrators. employees or majority or 
controlling stockholders of hospitals, and other persons furnishing health-related services. 

D. This section shall not apply to any foreign nonstock corporation licensed in this Commonwealth on
or before July 1, 1980. 

Dratting Note: 1. In paragraph 2 of proposed subsection � the prohibition against a board 
member's serving on the board tor more than eight consecutive years has been deleted. The Blue 
Cross aad Blue Shield corporatioIJS prefer the ability to retain board members who have served for 
Jong periods and have become knowledgeable in the operation of the plans. 

2. Existing item 3 of this section concerning merger bas been moved to a new section, § 38.2-4213.
3. Existing § 38.1-817 concerning boards of directors for medical or surgical plans has been moved

to this section as subsection B. 
4. Proposed subsection C is the same as the last paragraph of existing § 38.1-816 except that the

former reference to stockholders bas been changed to majority or controlling stockholders. The phrase 
"of hospitals"' has been added for clarity. 

5. Existing paragraph 4, passed in 1985, has been moved to § 38.2-4208 which relates to a nonstock
corporation operating a nonagent plan. The change is purely tor organizational purposes and no 
substantive change is intended. 

6. A new subsection D has been added to provide that foreign nonstock corporations already
licensed in Vi�nia will not be required to adjust their boa.rd composition in order to do business in 
Virginia. 

7. The cross-reference to § 13.1-220 bas been updated to refl.ect the revision of the Nonstock
Corporation Act. 

§ 38.2-4213. Liability of participating providers upon merger of nonstock corporation.-It two or more
nonstock corporations merge, §§ 38.2-421 O and 38.2-4211 shall not apply to the new or surviving nonstock 
corporation, its plans or i'ts providers unless the nonstock corporations to be merged notify the Commission 
in writing at least thirty days prior to the date of the merger that the new or surviving nonstoc!' 
corporation will remain subject to §§ 38.2-4210 and 38.2-4211. II notice is not given, the Commission may (i) 
require the new or surviving nonstock corporation to maintain its contingency reserves above minimum 
level, (ii) subject it, notwithstanding the provisions of § 38.2-1700, to the requirements of Chapter 17 of this 
tiUe or (iii) both. The minimum level of contingency reserves shall not exceed thirty days of anticipated 
operating expenses and claims receipts computed as the Commission requires. If the nonstock corporation 
elec'ts not to file the notice permitted by this section, the nonstock corporation and not its providers shall 
be liable tor the obligations of the plan. 

Drafting Note: The language of item 3 in existing § 38.1-816 has been moved to create this n�w 
section. The reference to "by regulation" has been deleted at the end of the third sentence to provide 
that the thirty days of anticipated operating expeases and claims receip'ts shall be computed as the 
Commission requires. 

Dratting Note: Section 38.1-817 bas been moved to subsectio,i B of proposed § 38.2-4.212. 

§ 38.2-4214. Application of certain provisions of law.-No provision of this tiUe except this chapter and,
insofar as they are not inconsistent with this chapter, §§ 38.2-200, 38.2-210 through 38.2·213, 38.2-218 through 
38.2-225, 38.2-230, 38.2-316, 38.2-400, 38.2-402 through 38.2-413, 38.2-500 through 38.2-515, 38.2-600 through 
38.2-620, 38.2-700 through 38.2-705, 38.2-900 through 38.2-904, 38.2-1017, 38.2-1018, 38.2-1038. 38.2-1040 through 
38.z-10-1-1, J6.Z·lJOO cnrougn J6.2-1JlQ, �.2-l.JlZ, JlS.2-lJl'f, JlS.2-JJJ 7 mrougn .J6.Z-lJ2l, .J6.Z·HOO i.l.l.1uu,;h
38.2-1444, 38.2-1800 through 38.2-1836, §§ 38.2-3400, 38.2-3404, 38.2-3405, 38.2-3409, 38.2-3411 through 38.2-3419,
38.2-3501, 38.2-3502, 38.2-3516 through 38.2-3520 as they apply to Medicare, 38.2-3541, and 38.2-3600 through
38.2-3607 shall apply to the operation of a plan.

Dratting Note: I. Identification of and cross-references tor the additional sections that are being 
made applicable to health service plans are as follows: 

a) § 38.2-210 (existing § 38.1-33). Loans to officers, directors, etc., prohibited.

316 



b) § 38.2-211 {existing { 38.1-34). Ott�;- � .. :erest:., :J .-:.":.:�:::.:-:_. -Jir: .. :.c!::;r3, etc .. ;:,-c,,'-;;i.:::::;;.:.
c) § 38.2-212 (existing § 38.1-35). Certain compensatio::. pTct-.lbft::xJ.
d) § 38.2-213 (existing § 38.1-36). Violation of § 38.2-2IiJ c..r �: 33.2-211.
e) § 38.2-218 {existing § 38.1-40). Civil penalties and nes::itution.
f) § 38.2-219 (new section). Violations; procedures; cease a •• d desist orders.
g) § 38.2-220 (new seccion). lnjunctiorlS.
h) § 38.2-221 (existing § 38.1-41). Enforcement of penalries.
i) § 38.�-222 (new section). Appeals generally.
j) § 38.2-223 (new section). Rules and regulaiions; orde:-s.
k) § 38.2-224 (new section). Procedures.
I) § 38.2-225 (existing -� 38.1-42). Penalties to Literary Fund.
m) § 38.2-230 (existing § 38.1-39.1). Distributions by nonstock corporations.
n) §§ 38.2-600 through 38.2-620 (existing § 38.1-57.2 through 38.1-57.28). Insurance Information and

Privacy Protection. 
o) §§ 38.2-700 through 38.2-705 (existing §§ 38.1-58 thro.igh 38.1-62). Antitrust Provisions.
p) §§ 38.2-900 through 38.2-904 (existing §§ 38.1-43.1 through 38.1-43.6). Transition Provisions.

Provides the manner in which a stock insurer may be converted ta a nonstock company. 
q) Article 3 of Chapter 10. §§ 38.2-1017 and 38.2-1018 (existing §§ 38.1-80 and 38.1-81). Requires the

Commission to approve a plan of merger. 
r) §§ 38.2-1800 through 38.2-1836 (existing §§ 38.1-327.1 through 38.1-327.45. Insurance Agents). This

would include existing § 38.1-165.1 which is now proposed § 38.2-1810; Reports of acts deemed larceny 
under § 18.2-111; privileged communications; Commonwealth's Attorney to be informed. 

s) § 38.2-3418 (existing § 38.1-348.4). Coverage for victims of rape or incest.
t) § 38.2-3502 (exisiting § 38.1-348.4). Notice to be printed on or attached to policy; return of policy

to insurer. 
2. The cross references for the applicable sections from the existing code are as follows:

Existing Section Numbers Proposed Section Numbers 
38.1-29 38.2-200 
38.1-44 to 38.1-57 38.2-400 et seq. and 

38.1·97.2 
38.1-99 to 38.1-103 
(38.1-104 deleted) 
38.1-159 to 38.1-165 
38.1-166 to 38.1-169 
38.1-171 
38.1-173 
38 . l - 348 . 12 : l 
38. l · 348. 14
38. 1-354. 1
38.1-360
38.1-362.7 to 38.1-362.9,
38.1-362.16, 38.1-362.17

38.2-500 et seq. 
38.2-1038 
38.2·1040 through 38.2-1044 

38.2-1300 through 38.2-1306 
38.2-1307 through 38.2-1310 
38.2-1312 
38.2-1314 
and 38.2-3537 
38.2-3419 
38.2-3404 
38.2-3400 
38.2-3501,38.2-3600 et seq. 

38.1-362.10 to 38.2-3516 through 
38.1-362.15 38.2-3520 

2. The last portion of this section dealing with payments by plans has been
38.2-4215. 

moved to proposed § 

§ 38.2-4215. Payments by nonstock corporation. - No payments shall be made by a nonstock corporation 
to a person included in a subscription contract unless the payment is tor breach of contract or tor 
contractually included costs incurred by that person or for services received by that person and rendered 
by a nonparticipating 

Drafting Note: The language in existing § 38.1-818 was moved here to create this new section. 
Drafting Note: The ten-day free look provision has been expanded to cover all individual subscriber 

contracts by making existing § 38.1-348.4 (proposed § 38.2-3502) apply by reference in proposed § 
38.2-4214. (Existing § 38.1-362.13 C presently provides a 30-day tree look for other Medicare supplement 
policies issued pursuant to a direct response solicitation. This provision has been renumbered § 
38.2-3604 and is also cross-referenced.) 

§ 38.2-4216. Open enrollment.-A. In addition to such other community services as it may provide, a
nonstock corporation licensed under this chapter, and subject to § 38.2-4226, sha11 make available to citizens 
of the Commonwealth an open enrollment program under the terms set forth in this section. The program 
shall be available at all times to any person residing in the nonstock corporation's service area within the 
Commonwealth, regardless of the person's health history. However. such person shall not be an employee of 

an empjoyer which provides, in whole or in part. hospitalization or other health coverage to some or all of 
its employees. In lieu of having an open enrollment program open at all times, a nonstock corporation may 
elect to have an open enrollment period of shorter time if credit is given toward any applicable waiting 
period for coverage of preexisting conditions for the period of time a person has been continuously 
enrolled under a nonstock corooration's coverage immediately prior to the effective date of his open 
enrollment coverage. The subscription charge tor conrracrs lSSuea pun:;uant iv the pro,�ram shall be 
reasonable in relation to the benefits provided, as determined by the Commission. Any contract issued 
pursuant to the program, and any advertiSing related to the program, shall in a prominent fashion advise 
the purchaser that the coverage provided is available to anyone who applies, subject to the residence 
requirement, the payment of subscription charges, compliance With other terms of the contract, and 
applicable waiting periodS of twelve months or less, if any. 
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B. If a nonstock corporation licensed under this chapter elects to discontinue its open enrollment
program provided under this section. it may do so Dnly after giving wrii:telJ notice !C; L"tie Cc;r;:.;m.;.s;.;ic.: al 
least tw·eJve months in advance of the effective date of termination. Upon termination of the program §§ 
38.2-4225 and 38.2-4225 shall no longer be applicable to such nonstock corporation. and the nonstock 
corporation shall be subject to the provisions of § 58.1-2501. 

Drafting Note: This section is a result of 1985 legislative action. 

§ 38.2-4217. Quarterly reports.-In addition to the annual statement required by § 38.2-1300, the
Commission shall require each nonstock corporation to file on a quarterly basis any additional reports, 
exhibits or statements the Commission considers necessary to furnish lull information concerning the 
condition, solvency, experience, transactions or affairs of the nonstock corporation. The Commission shall 
establish deadlines for submitting any additional reports, exhibits or statements. The Commission may 
require verification by any officers of the nonstock corporation the Commission designates. 

§ 38.2-4218. �ubscriber to have free choice of medical practitioners available.-A plan shall be organized
and operated tc. assure that any subscriber shall have tree choice of the medical practitioners available 
and participating in the plan. 

§ 38.2-4219. Subscriber to be advised in writing as to benefits and limitations thereon.- A nonstock
corporation shall. prior to and during the term of the subscription contract. fully, fairly and currently 
advise the subscriber in writing of the benefits available under the contract and all limitations on the 
benefits available under the contract. 

§ 38.2-4220. Interplan arrangements.-A nonstock corporation may enter into contracts with similar
nonstock corporations for the interchange of services to those included in subscription contra.cts and may 
provide in subscription contracts for the substitution of services instead of those recited in its subscription 
contracts. 

§ 38.2-4221. Services of certain practitioners other than physicians to be covered. - A nonstock
corporation shall not fail or refuse, either direcUy or indirecUy, to allow or to pay to a subscriber for all 
or any part of the health services rendered by any doctor of podiatry, doctor of chiropody, optometrist. 
optician, psychologist, or clinical social worker Jiceased to practice in Virginia, if the services rendered (i) 
are services provided for by the subscription contract and, in the case of services by a dinical social 
worker. have been specifically contracted for by the contract holder, which coverage must be made 
available to the contract holder, and (ii) are services which the doctor of podiatry, doctor of chiropody, 
optometrist, optician, psychologist, or clinical social worker is licensed to reader in this Commonwealth. 

Drafting Note: This section bas been amended to cJari'fy tbe distinction between the subscriber who 
is entitled to benefits and the contract holder who may be an employer who negotiates the contract 
with the Blue Cross and Blue Shield corporation. 

§ 38.2-4222. Licensing of nonstock corporations.-A. No person shall operate a health services plan
without a license issued by the Commission. Each noastock co11Joration shall apply for a license and 
furnish any relevant information the Commission requires. Each license shall expire at midnight on the 
following June 30. A nonrefundable application tee of $500 shall be paid with each application for a

license. 

B. The Commission may refuse to issue or renew a liceIJSe to a nonstock corporation if it is not
satisfied that the financial condition, the method of operation, and the manner of doing business of the 
nonstock corporation enable it to meet its contractual obligations to all subscribers and that the nonstock 
corporation has otherwise complied with all the requirements of law. 

Drafting Note: A $500 nonrefundable tee will be required instead of the $50 license lee. This 
change is being made in other licensing sections. 

§ 38.2-4223 Renewal of Jicense.-A. Each noastock corporation shall renew its license with the
Commission annually by July 1. The renewal license shall not be �ued unless the aonstock corporation has 
paid all lees and charges imposed on it and has complied With all other requirements of Jaw. 

B. The Commission shall not tail or refuse to renew the license of any nonstock corporation without
first giving the nonstock corporation ten days' notice of its intention not to renew the license and giving the 
nonstock corporation an opportunity to be heard and introduce evidence in its behalf. Any such hearing 
may be informal, and the required notice may be waived by the Commission and the nonstock corporation. 

Drafting Note: License renewal fees have been · eliminated because substantial maintenance fees are 
paid. 

§ 38.2-4224. Licensing of agents.-Subscription contracts may be solicited only through health agents or
life and health insurance agents licensed in accordance with Chapter 18 of this title. Home office salaried 
officers whose principal duties and responsibilities do not include the negotiation or solicitation of 
subscription contracts shall not be required to be licensed. 

Drafting Note: All persons selling health services contracts. even when selling inside the principal 
office, would have to be licensed as health agents. Salaried officers of the home office are exempt 
lrorn the licc�urc rcqui.rcnJcnt. 

§ 38.2-4225. Corporate restrictions.
Dratting Note: The last sentence concerning taxation bas been moved to a new section. § 38.2-4226.

Except as provided in this chapter and Chapter 43, any nonstock corporation subject to this chapter 
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sball aot engage in any other business. However, a aonstock corporation may administer government health 
programs. 

Dratting Note: No additional restrictions have been placed on the regulation of nonstock corporatioas. 

§ 38.2-4226. Taxation. -Except as provided by Chapter 4 of this title, the application fees paid by a

nonstocJc corporation under this chapter shall be in lieu of all other state and local license fees or license 
taxes and state income taxes of the nonstoek corporation. 

Dra.lting Note: Tbe reference to "license and renewal fees" has been changed to "application fees" 
because application lees are now being required instead of license and renewal fees. (See §§ 38.2-4222 
and 38.2-4223.) 

§ 38.2-4227. Misleading applications or coatracts.-In the operation of a plan, no person shall use any
misleading subscription applications or contracts. 

Drafting Note: Tbe reference to advertising matter has been deleted because misleading advertising 
is covered in the Unfair Trade Practices Chapter (Chapter 5, § 38.2-500 et seq., of this title) to which 
bealth services plans are referenced in proposed § 38.2-4214. 

Dratting Note: Existing §§ 38.1-830, 38.1�31, ud 38.1�32 have been deleted as a result of the 
decisioa to have unified sections dealiag witb rules and regulations hearinss, cease ud desist orders, 
penalties, and appeals. 

§ 38.2-4228. Controversies involving subscription contracts.-The Commission shall have no jurisdiction to 
adjudicate controversies growing out of subscription contracts. A breacb of contract sball not be deemed a 
Violation of this chapter. 

§ 38.2-4229. Reiasurance.-Aay nonstock corporation licensed under this chapter may by policy, treaty or
other agreement cede to any insurer reinsurance upon the whole or any part of any risk, with or without 
contingent liability or participatioa. and if a mutual insurer, with or without membership therein. 

Dratting Note: This aew section bas been added at the request of the Blues to allow them to cede 
risks. 
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Title 38.2 

CHAPTER 43. 

Health Maintenance Organizations. 

1. In subsection B of existing § 38.1-865 (proposed § 38.2-4302), the 90-day time
limit for issuing a license to an HMO has been deleted.

2. The term nsubscribers" has been added in proposed §38.2-4305 to eliminate any
ambiguity in the applicability of the section which deals with fiduciary
responsibilities.

3. In § 38.2-4306 we are requiring the evidence of coverage to include a list of the
HMO's providers and a description of its service area if this information is not
given at the time of enrollment.

4. The term "filing" has been defined to mean "actual receipt by the Commission''
for forms filing purposes in subsection C of proposed §38.2-4306.

5. The extension of filing time for annual reports that is contained in existing
§ 38�1-161 (proposed§ 38.2-1302) has been added to proposed §38.2-4307.

6. In § 38.2-4308 we have added a provision requiring the complaint record to be
maintained for the period prescribed by § 38.2-511.

7. Proposed § 38.2-4309 relating to investments has been changed to conform with
revisions made in investment laws.

8. Subsection E of proposed§ 38.2-4312 is being amended to include a prohibition of
sexual discrimination in the selection or health care providers.

9. Existing § 38.1-877 (proposed § 38.2-4313) is being amended to require those
selling HMO contracts to be licensed as health agents, which means they will
have to take a limited health agents license study course and examination. This
is consistent with the change made in Chapter 42. Salaried officers of the home
office are exempt from the licensure requirement.

10. The changes in proposed § 38.2-4315, examinations of HMOs, were made in
conjunction with changes in proposed § 38.2-1317 to clarify the Commission's
authority to examine the business affairs of non-insurers.

11. The $100 application fee required in existing §38.1-883 (proposed§ 38.2-4318)
has been increased to a $500 nonrefundable fee (see § 38.2-4302), and the
requirement of a renewal fee has been deleted. This is consistent with the
changes in Chapters 42, 43 and 45.

12. Existing §§38.1-882, 38.1-884 and 38.1-885 are being deleted and a reference to
the title-wide rules and regulations section, appeals section, and injunctions
section is beine: added to orooosed §38.2-4319.

13. Existing § 38.1-886 is being deleted and the uniform penalties section will be
made applicable to this chapter by a reference in proposed §38.2-4319. All
provisions dealing with revocation of an HMO's license are in § 38.2-4316.
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14. Proposed § 38.2-4319 is being amended to add references to the Privacy Act, the
uniform penalties section, the new rules and regulations section, the Insurance
Agents Chapter and the Unfair Trade Practices Act.

15. Existing§ 38.1-888 is being deleted and HMOs will be subject to the Privacy Act
by a reference in proposed §38.2-4319.
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CHAPTER 43. 

HEALTH MAINTENANCE ORGANIZATIONS. 

§ 38.2-4300. Definitions. -As used in this chapter:

"Basic healtli care services" means in and out of area emergency services. inpatient hospital and 
physician care. outpatient medical services, laboratory and radiologic services, and preventive health 
services . 

.. Copayment .. means a nominal payment required of enrollees as a condition of tb.e receipt of specific 
health services. 

"Enrollee" or .. member" means an individual who is enrolled in a health care plan. 

"Evidence of coverage" means any certificate, individual or group agreement or contract, or 
identification card issued in conjunction with the certificate. agreement or contract, issued to a subscriber 
setting out the coverage and other rights to which an enroJlee is entitled. 

"Health care plan" means any arrangement in which any person undertakes to provide, arrange for, 
pay for, or reimburse any part of the cost of any health care services. A significant part of the 
arrangement shall consist of arranging for or providing health care services. as distinguished from mere 
indemnification against the cost of the services. on a prepaid basis. 

"Health care services" means the furnishing of services to any individual for the purpose of preventing, 
alleviating, curing, or healing human illness, injury or physical disability. 

"Health maintenance organization" means any person who undertakes to provide or arrange for one or 
more health care plans. 

"Provider" or .. health care provider" means any physician, hospital, or other person that is licensed or 
otherwise authorized in the Commonwealth to furnish health care services. 

··subscriber .. means a contract bolder. an individual enrollee or the enrollee in an enrolled family who 
is responsible tor payment to the health maintenance organization or on whose behalf such payment is 
made. 

§ 38.2-4301. Establishment of health maintenance organizations.-A. No person shall establish or operate
a health maintenance organization in this Commonwealth without obtaining a license from the Commission. 
Any person, including a foreign corporation, may apply co the Commission for a license to establish and 
operate a health maintenance organization in compliance with this chapter. 

Drafting Note: Subsection B is being deleted because HMO's operating on July 1. 1980, have complied 
with this requirement and it is no longer necessazy. 

B. Each application for a license shall be verified by an officer or authorized representative of the 
applicant, shall be in a form prescribed by the Commission, and shall set forth or be accompanied by the 
following: 

1. A copy of any basic organizational document of the applicant including. but not limited to. the
articles of incorporation, articles of association, partnership agreement, trust agreement, or other applicable 
documents. and all amendmen'ts to those documents; 

2. A copy of the bylaws. rules and regulations, or any similar document regulating the conduct of the
internal affairs of the applicant; 

3. A list of the names. addresses, and official positions of each member of the governing body, and a 
full disclosure in the application of (i) any financial interest between any officer or member of the 
governing body or any provider, organization or corporation owned or controlled by such person and the 
health maintenance organization, and (ii) the extent and nature of the financial arrangements between such 
persons and the health maintenance organization; 

4. A copy of any contract made or to be made between any providers, sponsors or organizers of the 
health maintenance organization, or persons listed in paragraph 3 of this subsection and the applicant; 

5. A copy of the evidence of coverage form to be issued to subscribers; 

6. A copy of any group contract form that is to be issued to employers, unions, trustees, or other
u11;411i"'£iun:,. J'\ll group conrracrs snau sec 10nn me ngnt of subscnbers to convert tlleir coverages ro an 
individual contract issued by the health maintenance organization; 

7. Financial statements showing the applicant's assets, liabilities, and sources of financial support or, if 
the applicant's financial affairs are audited by independent certified public accountants, a copy of the 
applicant's most recent reguJar certified financial statement unless the Commission direc'ts that additional or 
more recent financial information is required for the proper administration of this chapter; 
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. 8. A complete description of the health maintenance organization and its method of operation. including 
(1) the method of marketing the plan, (ii) a financial plan that includes a three-year projection of the
anticipated initial operating results, (iii) a statement regarding the sources of working capital as well as
any other sources of funding, and (iv) a description of any insurance, reinsurance or alternative coverage
arrangements proposed;

9. A description of the geographic areas ta be served;

l 0. A description of the complaint system required in § 38.2-4308; 

I l. A description of the procedures and programs established by the health maintenance organization to 
(i) a$Ure both availability and accessibility of adequate personnel and facilities, and (ii) � the quality 
of health care services provided;

12. A description of the mechanism by which enrollees will be given an opportunity to participate in
matters of policy and operation as provided in subsection B of § 38.2-4304; and 

13. Any other information the Commission may require to make the determinations required pursuant
to § 38.2-4302. 

. C. Unless otherwise provided tor in this chapter, a health maintenance organiza.tion shall file notice 
with the Commission describing any modification of the operation set out in the information required by 
subsection B of this section. The notice shall be filed with the Commission within thirty days after the 
effective date of the modification. 

§ 38.2-4302. Issuance of license; tee.- A The Commission shall issue a liceDSe to a health maintenance
oipn.imtion after the receipt of a complete application and payment of a $500 nonrefundable application 
lee if the Commission is satisfied that the following conditions are met: 

l. The persons responsible for the conduct of the affairs of the applicant are competent, trustworthy.
and reputable; 

2. The health care plan constitutes an appropriate mechanism tor the health maintenance organization
to provide or arrange tor the provision of, as a minimum, basic health care services on a prepaid basis, 
except to the extent of reasonable requirements for copayments; 

3. The health maintenance organization is financially responsible and may reasonably be expected to
meet its obligations to enrollees and prospective enrollees. In making this determination, the Commission 
may consider: 

a. The financial soundness of the health care plan� arrangements tor health care services and the 
schedule of prepaid chaIBes used tor those services; 

b. The adequacy of working capital;

c. Any agreement with an insurer, a health services plan. a government, or any other organization for
insuring the payment of the cost of health care services or the provision for automatic applicability of an 
alternative coverage if the health care plan is discontinued; 

d. Any contracts with health care providers that set forth. the health care services to be performed and
the providers' responsibilities tor fulfilling the health maintenance organiza.tion 's obligations to its enrollees; 
and 

e. The deposit of a surety bond or deposit of securities in an amount satisfactory to the Commission,
submitted in accordance With § 38.2-431 O as a guarantee that the obligations to the enrollees will be duly 
performed; 

�- The enrollees will be given an opportunity to participate in matters of policy and operation as 
required by § 38.2-4304; and 

S. Nothing in the method of operation is contrary to the public interest, as shown in the information
submitted pursuant to § 38.2-4301 or by independent investigation. 

Dratting Note: The 90-day requirement is being deleted. Other licellSing sections do not have time 
limits. 

The initial application fee has been increased to $500 to be consistent With changes in Chapters 42, 
44, and 45. This provision was transferred from § 38.1-883 (proposed § 38.2-4318). which previously 
required a Sl 00 application fee. 

§ 38.2-4303. Powers.-A. The powers of a health maintenance organiza.tion shall include, but shall not be
limited to, the following, provided that the activities cnm1>1Y with ::di ::,pplirahlP �atP gatuf@.!:; and
regu1ar,ons: 

1. The purchase, lease, construction, renovation. operation, or maintenance of hospitals. medical or 
ot�er. health care facilities, and their ancillary equipment and other property reasonably requir_ed for its
pnnc,pa/ office or for other purposes necessary in the transaction of the business of the OIBaniza.tion; 
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2. The making of loans to (i) health care providers uader contract with it in advaacement of its health
care plan or (ii) any corporation under its control for the purpose of acquiring or constructing medical or 
other health care facilities and hospitals or in advancement of its health care plan providing health care 
services to enrollees; 

3. The furnishing of health care services through providers that are under contract with or employed
by the health maintenance organization: 

4. The contracting with any person tor the performance on its bebalf of certain functions induding, but
not limited to, marketing, enrollment and administration; 

5. The contracting with an insurer or with a health services plan licensed in this Commonwealth, for
the provision of insurance, indemnity, or reimbursement tor the cost of health care services provided by 
the health maintenance organization; and 

6. The offering, in addition to basic health care services, of:

a. Additional health care services;

b. Indemnity benefits covering out-of-area services; and

c. Indemnity benefits, in addition to those relating to ouMf-area services, provided through insurers or
health services plans. 

B. 1. A health maintenance organization shall file notice with the Commission with.ill thirty days after
the exercise of any power granted in paragraph 1 or 2 of subsection A of this section that exceeds one 
percent ot the admitted assets of the organization or $25,000, whichever is less. A health maintenance 
organization shall file notice, with adequate supporting information, With the Commission prior to the 
exercise of any power granted in paragraph 1 or 2 of subsection A of this section that exceeds five percent 
of the admitted assets of the organization or $150,000, whichever is less. Any series of transactions 
occurring within a twelve.month period that are sufficiently similar in nature to be reasonably construed as 
a siagle transaction shall be subject to the limitations set forth ill this section. The Commission shall 
disapprove the erercise of power if the Commission believes such exercise of power would substantially 
and adversely affect the financial soundness of the health maintenance organization and endanger the 
health maintenance organization's ability to meet its obligations. If the Commission does not disapprove the 
exercise of power within thirty days of the filing, it shall be deemed approved. 

2. Upon application by the health maintenance organi7.ation, the Commission may exempt from the
filing requirement of paragraph l of subsection B of this section those actiVities baviJJg a minimal effect 

§ 38.2-4304. Governing body.-A. The governing body of any health maintenance organization may
include providers of health care services, other individuals, or both, but in no event shall any class of 
health care provider be excluded from eligibility for membership on the governing body of any health 
maintenance organization. 

B. The govemiag body shall establish a mechanism to proVide tbe enrollees with an opportunity to
participate in matters at policy and operation through (i) the establisluneat of advisory panels, (ii) the use 
ot adVisory referenda on major policy decisions, or (iii) the use of other mechanisms. 

Dratting Note: The phrase. ·�but in no event shall any class of health care provider be exduded 
from eligibility from membership on tbe governing body of any bealtb maintenance organization," is a 
result of 1985 legislative action. 

§ 38.2-4305. Fiduciary responsibilities. - Any director, officer or partner of a health maintenance
organization wbo receives. collects, disburses, or invests funds in coMection with the activities of the 
organization shall be responsible for the funds in a fiduciary relationship With the subscribers and enrollees. 

Dratting Note: The term "'subscribers" has been added to eliminate any possible ambiguity with 
regard to fiduciary responsibilities. 

§ 38.2..f306. Evidence of coverage and charges tor health care services.-A l. Each subscriber shall be
entitled to evidence of coverage under a health care plan. 

2. No evidence of coverage, or amendment to it, shall be delivered or issued for deliveiy in this
Commonwealth until a copy of the form of the evidence of coverage, or amendment to it, has been filed 
with and approved by the Commission, subject to the proVisions of subsection C of this section. 

3. No evidence of coverage shall contain

provisions or statements which are unjust, unfair, untrue, inequitable, misleading, deceptive or 
misrepresentative. 

4. An evidence of coverage snail contain a clear and complete statement if a contract, or a reasonably
complete summazy if a certificate, of: 

a. The health care services and any insurance or other benefits to which the enrollee is entitled under
the health care plan; 
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b. Any limitations on the services. kind of services, benefits, or kind of benefits to be provided.
iadudillg any deductible or copaymeat feature; 

c. Where and in what manner information is available as to bow services may be obtained;

d. The total amount of payment for health care services and any indemnity or service benefits that the
enrollee is obligated to pay with respect to individual contracts, or an indication whether the plan is 
contributory .l)r noncontributory for group certificates: 

e. A description of the health maintenance organiz.ation's method for resolving enrollee complaints. Any
subsequent change may be evidenced in a separate document issued to the enrollee; 

f. A list of providers and a description of the service area which shall be provided With the evidence
of coverage, if such information is not given to the subscriber at the time of enrollment; and 

g. The right of subscribers covered under a group contract to convert their coverages to an individual
contract issued by the health maintenance organization. 

· B. l. No schedule of charges or amendment to the schedule of charges for enrollee coverage for
health care services may be used in conjunction With any health care plan until a copy of the schedule. or
its amendment. has been filed with the Commission. 

2. The charges may be established for various ca.tegori.es of enrollees based upon sound actuarial
principles, provided that charges applying to an enrollee shall not be individually determined based on the 
status of his health. A certification on the appropriateness of the charges, based upon reasonable 
assumptioas, may be required by the Commission to be filed aloag With adequate supporting information. 
This certification shall be prepared by a qualified actuaiy or other qualified professional approved by the 
Conunission� 

C The Commission shall, within a reasomble period, approve any form if the requirements of 
subsection A of this section are met It shall be unlawful to issue a form until approved. If the Commission 
disapproves a nJing, it shall notify the filer. The Commission shall specify the reasons for its disapproval in 
the notice. A Written request tor a bearing on the disapproval may be made to the Commission within 
thirty days alter notice of the disapproval. If the Commission does not disapprove any form within thirty 
days of the tiling of such form, it shall be deemed approved unless the filer is notified in writing that the 
waiting period is extended by the Commission tor an additional thirty days. Filing of the form means 
actual receipt by the Commission. 

D. Tbe Commmion may require the submission of any relevant informat:ion it colJSiders necessary in
determining whether to approve or disapprove a filing made under this section. 

Dratting Note: l. The "filing" of forms has been defined to mean receipt by the Commission. This 
Will eliminate problems that are sometimes caused by delays in mail service. 

2. A list of providers and a description of the service area has been added in subsections A4f and
g. 

3. A provision requiring the HMO to advise subscribers of their right to convert coverage has been
added (subsection A4b). This parallels the language found in proposed § 38.2-4301. 

4. Modifications were made in subsection C (31J..day extension tor waiting period) to make this
section consistent with other form filing sections. 

§ 38.2-4307. Annual statement - A Each health maintenance organization shall file a statement with the
Commission annually by March 1. The statement shall be verified by at least two principal officers and 
shall cover the preceding calendar year. Each health maintenance organization shall also send a copy of 
the statement to the State Health Commis.goner. 

B. The statement shall be on forms prescribed by the Commission and shall include:

1. A financial statement of the organization, including its balance sheet and income statement for tbe
preceding year; 

2. Any material changes in the information submitted pursuant to subsection C of§ 38.2-4301;

3. The number of persons enrolled during the year, the number of enrollees as of the end of the year
and the number of enrollments terminated during the year; and

4. Any other information relating to the performance and utilization of the health maintenance
organizauon required by the Commission alter consultation With the State Health Commissioner to carry out 
the Commission's duties under this chapter. 

C. If the health maintenance organization is audited annually by an independent certified public
ac1;111unto.ul, a '-"UPY ur Un:: c;;cz liiied audil i cpui £ �hall Ix:: riled cmuually with the Cu.1un1�ion by June 30. 

D. The Commission may extend the time prescribed for filing annual statements or other reports or
exhibits of any health maintenance organization for good cause shown. However, the Commission shall not 
extend the time for filing a.anual statements beyond sixty days after the time prescribed by subsection A of 
this section. Any health maintenance organuation which fails to file its annual statement within the time 
prescribed by this section shall be subject to a fine as specified in § 38.2-218. 
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Drafting Note: The language in D is contained in § 38.2-1302 and includes extensioDS for the filing 
of reports. It is being added here for consistency. 

§ 38.2-4308. Complaint system. -A. Each health maintenance organiration sball establish and maintain a
complaint system to provide reasonable procedures for the resolution of written complaints. The complaint 
system shall be established after consultation with the St.ate Health Commissioner and approval by the 
Commission. 

B. Each health maintenance organization sball submit to the Commission and the State Health
Commissioner an annual complaint report in a form prescribed by the Commission. alter consultation with 
the State Health Commissioner. The complaint report shall include (i) a description of the procedures of 
the complaint system, (ii) the total number of complaints handled through the complaint system. (iii) a

compilation of causes underlying the complaints tiled, and (iv) the number, amount, and disposition of 
malpractice claims settled or adjudicated during the year by the health maintenance organization and any 
of its health care providers. A record of the complaints shall be maintained tor the period set forth in § 
38.2-511. 

Dratting Note: This last sentence is being added tor consistency with Ure UIJ!air Trade Practices 
Act, which is applicable to BMOs. Proposed § 38.2-511 is existing § 38.1·52.10. 

C. The Commmion or the State Health Commissioner may e.nmi.ne the complailJt system.

§ 38.2-4309. Investments.- A health maintenance oq:a.ni2'ation may mvest iD any type of Category 1
investment as defined in Chapter 14 of this title or any other investment the Commission may permit. 

Dratting Note: This change is required because of major revisioJJS to the investment law in 1983. 

§ 38.2-431 O. -Protection against iasolveacy. -Each health maintenance organiration shall turDisb a
surety boad in an amount satisfactory to the Commmioa, or deposit acceptable securities with the State 
Treasurer in at least the same amount. as a guarantee that the obligatioIJS to the enrollees will be 
performed. The ComlJJis.gon may waive this requirement whenever the Comm.iEion is satisfied that the 
assets ot the organization or its contract With insurers, health services plaDS, governments. or other 
organizations are reasonably sufficient to assure the performance of its obHgatioIJS. 

§ 38.2-4311. Filing of provider contracts. -Any contracts made with health care providers enabling a

b.ealth maintenance orgamzation to provide health care services shall be filed with the Com.mission and 
may be used commencing fifteen days alter their fili4 

Dratting Note: The change in this section is being made to cJarily the time that contracts must be 
on tile before they can be used. 

§ 38.2-4312. Prohibited practices.-A. No health maiatenance organization or its representative may
cause or knowingly permit the (i) use of advertising that is untrue or misleadilJg, (ii) soUcitatioa that is 
untrue or misleading, or (iii) any form of evidence of coverage that is deceptive. For tbe purposes of this 
cJJapter: 

1. A statement or item of information shall be deemed to be untrue if it does not conform to tact in
any respect that is or may be significant to an enrollee or person coasidermg enrollment in a health care 
plall; 

2. A statement or item of information shall be deemed to be misleading, WIJether or not it may be
literally untrue, it the statement or item of information may be understood by a reasonable person wllo b.as 
no special knowledge of health care coverage as indicati.ag (i) a benefit or advantage if that benefit or 
advantage does aot in tact exist or (ii) the absence of any exclusio� limitation or disadvantage of possible 
sigalfiCBJJce to an enrollee or person considering enrollment ill a health care plan if the absence of that 
exclusion, limitation, or disadvantage does not in fact exist; coDSideration shall be given to the total context 
in which the statement is made or the item of information is communicated; and 

3. An eVidence of coverage shall be deemed to be deceptive if it causes a reasonable person who b.as
no special knowledge of health care plans to expect benefits, services, cba�es, or other advantages that the 
evidence of coverage does not provide or that the health care plan issuiag the evidence of coverage does 
not regularly make available tor enronees covered under the evidence of coverage; consideration shall be 
given to the evidence of coverage taken as a whole and to the typography, format. and IaIJguage. 

B. The provisions of Chapter 5 of this tiUe shall apply to health maintenance orgalliZations, health care
plans, and evidences of coverage except to the extent that the Commission determines that the JJBture of 
health maintenance organizations, health care plans. and evidences of coverage reader any of the 
provisioJJS clearly inappropriate. 

C. No health maintenance organization may cancel or retlJSe to renew the coverage of an enrollee on
the basis of the status of the enrollee's health. 

D. No bcaltb maiatcm:ancc orpanil:ation, ua.lc.ss licclt3Cd °" oa i.a.:s&lrcr, aiar u.,,e iD it:, .iuunc, co12tnact&,
or literature (i) any of the words .. illSUrance." "casualty," "surety," "mutual," or (ii) any other words 
descriptive of the insurance, casualty, or surety business or deceptively similar to the name or description 
of any insurance or fidelity and surety insurer doing business in this Commonwealth. 

E. No health maintenance organization shall discriminate on the basis of race, creed, color, sex or 
religion in the selection of health care providers tor participation in tbe organization. 
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F. No health maintenance organization shall unreasonably discriminate against physicians as a class or
any class of providers listed in § 38.2-4221 when contracting tor specialty or referral practitioners, provided 
the plan coveis services which the members of such classes are licensed to render. Nothing contained in 
this section shall prevent a health maintenance organization for selecting, in the judgment of the health 
maintenance organization, the numbers of providers necessazy to render the services offered by the health 
maintenance organization. 

Dratting Note: The addition in subsection E expliciUy prohibits sexual discrimination in the selection of 
health care providers. 

Subsection Fis a result of 1985 legislative action. 

§ 38.2-4313. Ucensing of agents.- Enrollee contracts may be solicited only through licensed health
agents or life and health insurance agents as provided tor in Chapter 18 of this title. Home office salaried 
officers whose principal duties and responsibilities do not include the negotiation or solicitation of enrollee 
contracts shall not be required to be licensed. 

Drafting Note: Those selling HMO contracts will be required to be licensed either as health agents 
or as life and health insurance agents, which means they will have to take the appropriate study 
course and examination. This change is also being made in Chapter 42. Salaried officers of the hOme 
office are exempt from the licensure requirement. 

§ 38.2-4314. Powers of insurers and health services plans.-A. An insurer or a health services plan
licensed in this Commonwealth may, either directly or through a subsidiary or affiliate, organize and 
operate a health maintenance organization under the provisions of this chapter. Notwithstanding any other 
law that may be inconsistent with this section, any two or more licensed insurers, health services plans, or 
their subsidiaries or affiliates, may jointly organize and operate a health maintenance organization. 

B. An iasurer or a health services plan may contract with a health maintenance organization to provide
insurance or similar protection against the cost of care provided through health maintenance organizations 
and to provide coverage in the event of the failure of the health maintenance organization to meet its 
obligations. The enrollees of a health maintenance organization constitute a permissible group for purposes 
of laws applicable to insurers and health services plans. Under the contracts the insurer or health services 
plans may make benefit payments to health maintenance organizations for health care services rendered by 
proViders under the health care plan. 

§ 38.2-4315 . .£%aminations.-A The Commission shall examine the affairs of each health maintenance
organization as provided for in § 38.2-1317 at least once every five years. The Commission may examine 
the a/lairs of providers with whom any health maintenance organization has contracts. agreements, or other 
arrangements according to its health care plan as often as it considers necessaz:y for the protection of the 
interests of the people of this Commonwealth. 

B. The State Health Commissioner may examine the quality of health care services of any health
maintenance organization or providers with whom the organization has contracts, agreements, or other 
arrangements according to its health care plan as often as considered necessaiy for the protection of the 
interests of the people of this Commonwealth. 

C. For the purpose of examinations, the State Health Commissioner may administer oaths to and
examine the officers and agents of the health maintenance organuation and the principals of the providers 
concerning their business. 

D. The expenses of examinations .by or for the State Health Commissioner under this section shall be
� against the organization being examined and remitted to the State Health Commissioner. 

E. Instead of making its own examination, the Commission or State Health Commissioner may accept
the report of an examination of a foreign health maintenance organization certified by the insurance 
supervisory ollicial, similar regulatozy agency. or the state health commissioner of the state of domicile. 

Dratting Note: The changes in proposed § 38.2-4315 have been made as a result of the change 
proposed tor § 38.2·1317 making it applicable to all persons licensed under this tiUe. 

§ 38.2-4316. Suspension or revocation of license.-A. The Commission may suspend or revoke any license
issued to a health maintenance organization under this chapter if it finds that any of the following 
conditions eXist: 

1. The health maintenance organization is operating significanUy at variance with its basic
organizational document, its health care plan. or in a manner contrary to that described in and reasonably 
inferred from any other information submitted under § 38.2-4301, unless amendments to those submissions 
have been filed with and approved by the Commission; 

2. The health maintenance organization issues an evidence of coverage or uses a schedule of charges
for health care services that do not comply with the requirements of § 38.2-4306; 

3. The health care plan does not provide or arrange tor basic health care services:

4. The State Health Commissioner certifies to the Commission that the health maintenance organization
is unable to fulfill its obligations to furnish quality health care services as set forth in its health care plan 
consistent With prevailing medical care standards and practices in the Commonwealth; 

5. The health maintenance organization is no longer financially responsible and a reasonable
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expectation exis'ts that it may be unable to meet its obligations to enrollees or prospective enrollees; 

6. The health maintenance organization has failed to implement a mechanism providing the enrollees
with an opportunity to participate in matters of policy and operation as provided in § 38.2-4304; 

7. The health maintenance organization has failed to implement the complaint system required by §
38.2-4308 to resolve valid complaints reasonably; 

8. The health maintenance organization, or any person on its behalf, bas advertised or merchandised its
services in an untrue, misrepresentative, misleading, deceptive, or unfair manner; 

9. The continued operation of the health maintenance organization would be hazardous to its enrollees;
or 

10. The health maintenance organization has otherwise failed to substantially comply with the provisions
of this chapter. 

B. When the license of a l!ealth maintenance organi'zation is suspended, the health maintenance 
organization sllall not enroll any additional enrollees during the period of the suspension except newborn 
children or other newly acquired dependents of existing enrollees, and shall not engage in any advertising 
or solicitation. 

C. The Commission shall not revoke or suspend the license of a health maintenance organization upon
any of the grounds set out in subsection A of this section until it has given the organization ten days' 
notice of the proposed revocation or suspension and the grounds for it, and has given the organization an 
opportunity to introduce evidence and be heard. Any bearing authorized by this section may be informal. 
The required notice may be waived by the Commission and the health maintenance orgamzation. 

D. When the license of a health maintenance organization is revoked, the organuation shall proceed to
wind up its affairs immediately following the effective date of the order of revocation. The health 
maintenance orpnization Shall conduct no further business except as may be essential to the orderly 
conclusion ot its attairs. It shall engage in no further advertising or solicitatio11. The Commission may, by 
written order, permit further aperation of the organization that it finds to be in the best interests of 
enroll� for the purpose of giving them the greatest practical opportunity to obtain continuing health care 
covemge. 

§ 38.2-4317. Rehabilitation, liquidation, or conservation.-Any rehabilitation, liquidation, or conservation
of a health maintenance organization shall be deemed to be the rehabilitation, liquidation, or conservation 
of an insurer and shall be conducted under the supervision of the Commission. The Commission may enter 
an order directing the rehabilitation, liquidation, or conservation of a health maintenance organization upon 
a.ny one or more grounds set out in §§ 38.2-1500 through 38.2-1521 or when, in the Commission's opinion, 
the continued operation of the health maintenance organization would be hazardous either to the enrollees 
or to the people of this Commonwealth. 

Drafting Note: This section is being deleted, and a reference to the title.wide rules and regulations 
section (§ 38.2-223) is being added to proposed § 38.2-4319. 

§ 38.2-4318. Licensed renewals.-

A. Each health maintenance organi1:ation licensed under this chapter shall renew its license with the
Commission annually by March l. The renewal license shall not be issued until the health maintenance 
organization has paid all lees and charges imposed on it and has complied with all other requirements of 
Jaw. 

B. The Commission shall not fail or refuse to renew the license of any health maintenance organu.ation
without first giving the health maintenance organization ten days' notice of its intention not to renew the 
license and giving it an opportunity to be heard and to introduce evidence on its behalf. Any such hearing 
may be informal. The required notice may be waived by the Commission and the health maintenance 
organization. 

Dratting Note: The provision found in existing subsection A pertaining to the application fee has 
been moved to § 38.2-4302. The renewal license tee has been deleted, which is consistent with the 
other chapters. Subsection D has been moved to § 38.2-4319. 

Dratting Note: This section is being deleted, and a reference to the tiUe--wide injunctions section 
(proposed § 38.2-220 in Chapter 2) is being added to proposed § 38.2-4319. 

Dratting Note: This section is being deleted, and a reference to the title-wjde appeals section 
(proposed § 38.2-222 in Chapter 2) is being added to proposed § 38.2-4319. 

Dratting Note: This section is being deleted and a reference to the uniform penalties section 
(proposed § 38.2-218 in Chapter 2) will be added to proposed § 38.2-4319. All provisions dealing with 
revocation of an HMO's license are in proposed § 38.2-4316. 

§ 38.2-4319. Statuto,y construction and relationship to other laws.-A. No provisions of this tiUe except
this Chaoter and. insafar � they are nnt inrnn.c:i.c:tPnf with thic Ch11ptPr, cc gg ,.10n, ::IR ?.?OO, .-:ZR ,.nn

through 38.2-213, 38.2-218 through 38.2-225, 38.2-229, 38.Z-316,38.2-400, 38.2-402 through 38.2-413, 38.2-500 
throagh 38.2-515, 38.2-600 through 38.2-620, 38.2-900 through 38.2-909, §§ 38.2-1317 through 38.2-1321, 38.2-1800 
through 38.2-1836, and § 38.2-3405 shall be applicable to any health maintenance organi7.ation granted a 
license under this chapter. This chapter shall not apply to an insurer or health services plan licensed and 
regulated in conformance with the insurance laws or Chapter 42 of this title except with respect to the 
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activities of its health maintenance organization. 

B. Solicitation of enrollees by a licensed health maintenance organization or by its representatives shall
not be construed to violate any provisions of law relating to solicitation or advertising by health 
profe$ionaJs. 

C A licensed health maintenance organization shall not be deemed to be engaged in the unlawful 
practice of medicine. All health care providers associated with a health maintenance organization shall be 
subject to all provisions of Jaw.

Drafting Note: 1. Identification of and cross-reference for the additional sections that are being 
made applicable to HMO's are as follows: 

a) § 38.2-100 (existing § 38.1-1). Definitions.
b) § 38.2-200 (existing § 38.1-29). General powers of Commission relative to insurance.
c) § 38.2-210 (existing § 38.2-22). Loans to officers, directors. etc., prohibited.
d) § 38.2·211 (existing § 38.1-34). Other interests of officers, directors, etc., prohibited.
e) § 38.2-212 (existing § 38.1-35). Certain compensation prohibited.
I) § 38.2-213 (existing § 38.1-36). Violation of §§ 38.2-210 or 38.2-211.
g) § 38.2-218 (existing § 38.1-40). Fines.
h) § 38.2-219 (existing § 38.1-40.1). Cease and desist orders.
i) § 38.2-220 (existing § 38.1-40.2). Injunctions.
j) § 38.2-221 (existing § 38.1-41). Enforcement of penalties.
k) § 38.2-222 (existing § 38.1-41.2). Appeals generally.
1) § 38.2-223 (existing § 38.1-41.3). Rules and regulations; orders.
m) § 38.2-224 (existing § 38.1-41.4). Procedures. to daim.
n) § 38.2-225 (existing § 38.1-42). Fines and penalties to Literary Fund.
o) § 38.2-229 (new section) Immunity from liability.
p) § 38.2-316 (existing § 38.1-342.1). Policy forms to be filed with Commission.
q) § 48.2-400 et seq. (existing §§ 38.1-44 through 38.1-4810). Chapter 4-Assessment for 

administration of insurance laws and declaration of estimated assessment by insurers. 
r) § 38.2-500 et seq. (existing §§ 38.1-49 through 38.2-51.1). Chapter 5-Unlair trade practices.
s) § 38.2-600 et seq. (existing §§ 38.1-57.2 through 38.2-57.28). Chapter 6-Insurance information and

privacy protection. 
t) § 38.2-900 et seq. (existing §§ 38.1-43.1 through 38.1-43.6). Chapter 9-Traasition provisions.
u) §§ 38.2-1317 through 38.2-1321 (existing §§ 38.1-174 through 38.1-178). Article 4 of Chapter l� 

Examinations. 
v) § 38.2-1800 et seq. (existing §§ 38.1-327.1 through 38.1-327.45.). Chapter 18-:-Insurance agents.
2. § 38.2-3405 is existing § 38.1-342.2.
Dratting Note: This section is being deleted and HMO's are being made subject to the Privacy Act. 

(See proposed § 38.2-4319) 

§ 38.2-4320. Authority of Commonwealth to contract with health maintenance orgalliz.ations.- This
Commonwealth is authorized to enter into contracts with health maintenance organizations on behalf of its 
employees and the citizens of the Commonwealth, induding contracts to furnish health care services to 
recipients of medical assistance under Title XIX of the United States Social Securi'ty Act, 42 U.S.C. § 1396. 
et seq. 

§ 38.2-4321. Health maintenance organization affected by chapter. -Except as otherwise provided by
Jaw, no health maintenance organization shall be operated in this Commonwealth other than in the manner 
set forth in this chapter. 
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Title 38.2 

CHAPTER 44. 

6elltraets anti Plans fer FtdHPe Legal Services Plans. 

The changes proposed for this chapter are: 

1. The title has been changed tc be consistent with the other service plans. The
word "future" has been deleted because it is not used in the chapter.

2. Section 38.1-7 90, purposes and interpretation of chapter, has been deleted at the
suggestion of the Code Com mission.

3. In § 38.1-791 (proposed § 38.2-4400), a) the defined term "legal services plan" has 
been changed to indicate the prepaid nature of the plans to reduce confusion
between products sold under this chapter and "legal services insurance".
b) "Legal services organization" has been defined to distinguish between the
sponsoring organization and the plan or services provided. The term 
'
1 organization" has been used instead of "corporation" (which is used in the other 
service plans chapters) since legal service plans can be and frequently are 
managed by a single person. The customary legal use of the word "corporation" 
was thought to preclude a single proprietorship or  a partnership from operating a 
legal services plan. c) "Subscriber" and "subscription contract" have been 
defined since they are used throughout the chapter. 

4. In § 38.1-793. I (proposed § 38.2-4403), the provision in item 4 that the
Commission shall issue regulations for implementing Virginia State Bar sponsored
plans has been deleted for consistency with the decision to have a general rules
and regulations section. The remainder of item 4, dealing with quarterly
certification of compliance, has been retained.

5. In § 38.1-798 (proposed § 38.2-4408), the list of sections within this title that
apply to legal services plans has been updated.

6. In § 38.1-802 (proposed § 38.2-4413), a $500 nonrefundable application fee will be
required instead of the $50 license fee. (This change accords with other
licensing sections.)

7. In § 38.1-803 (proposed § 38.2-4414}, license renewal fees have been eliminated.
(This change accords with other renewal sections.)

8. The requirement in existing § 38.1-804 (proposed § 38.2-4415) that only those
persons soliciting subscription contracts outside the principal office of a plan
must be licensed has been changed to require that all persons who solicit
subscription contracts must be licensed as legal services agents. Salaried
officers of the home office are exempt from the licensure requirement.

9. Existing §§ 38.1-806 (Injunctions), 38.1-807 (Penalties) and 38.1-808 (Appeals)
have been deleted because the appropriate general provisions will apply and have
boon oros:�-rof oI"enoed in propocod 628.2-1408. 
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CHAPTER 44. 

LEGAL SERVICES PLANS. 

§ 38.2-4400. Definitions. - As used in this chapter:

.. Contract holder" means a person entering into a subscription contract with an organization; 

"Legal services organization" or "organization.. means a person subject to regulation and licensing
under this chapter who operates, conducts or administers a legal services plan; 

.. Legal services plan.. or ''plan" means a contractual obligation or an arrangement, whereby legal 
services are provided in consideration of a specified payment consisting in whole or in part of prepaid or 
periodic charges, regardless of whether the payment is made by the subscribers individually or by a third 
person tor them; 

.. Licensed attorney" means an attorney licensed by the Virginia Board of Bar Examiners or other state 
licensing authority; 

"Participating attorney" means a licensed attorney who is participating in a legal services plan; 

"Subscriber" means any person entiUed to benefits under the terms and conditions of a subscription 
contract; 

.. Subscription cc;ntract" means a written contract which is issued to a subscriber by an organization and 
which provides legal services or benefits for lega.J services. 

Drafting Note: 1. The definition of "Commission" was deleted because it is defined in Chapter 1. The 
definition of .. Commissioner" was deleted because the Commissioner may only act through the Commission. 

2. "Legal services organization" has been defined to distinguish between the sponsoring organization and
the plan or services provided. The term "organiza.tion" has been used instead of "corporation" (which is 
used in the other service plans chapters) since legal service plans can be and frequently are managed by a 
single person. The customary legal use of the word "corporation" was thought to preclude a single 
proprietorship or a partnership from operating a legal services plan. 

3. The "legal services plan" definition has been changed to indicate the prepaid nature of the plans.
Without this addition the definition is so general as to indica.te almost any contract made for legal services. 

4. "Subscriber' and .. subscription contract" have been defined since they are used throughout the
chapter. ..Contract holder' was added to be coDSistent with the other service plans chapters in 
distinguishing between the person making the contract with the organization and the person entitled to the 
benefits of the plan. 

§ 38.2-4402. Certain con'tracts, etc., not deemed plans. • For the purposes of this chapter, the following
are not deemed to be legal services plans: 

l. Retainer contracts made by attorneys with individual clients where fees are based on estimates of
the nature and amount of services that will be provided to the specific client, and similar contracts made 
with. a group of clients involved in the same or closely related legal matters; 

2. Plans providing no benefits other than a limited amount of consultation and advice on simple
matters either aloae or in combination with referral services or on the promise of fee discounts for other 
matters: 

3. Plans providing limited benefits on simple legal matters on an informal basis, not involving a legally
binding promise. in the context of an employment, educational or similar relationship;

4. Legal services related to employment or occupation, provided by unions or employee associations to
their members; 

5. Legal services provided by an agency of federal or state government or a subdivision of federal or 
state government to its employees; 

6. Legal services insurance as provided for in §§ 38.2-127 and 38.2-300 when provided by an insurer
licensed pursuant to Chapter 10 of this tiUe; or 

7. Legal assistance provided to members or their dependents by an organization of employees that
contracts direcUy with an attorney or law firm for the provision of legal services. 

Drafting Notes: l. Proposed §§ 38.2-127 and 38.2-300 are existing §§ 38.1-22.l and 38.1-389.4, 
respectively. 

2. To improve the organization of this chapter, this material has been moved from existing § 38.1--802.
Minor editorial changes have been made. 

:n..-1tans Note: T.lai.:, .:,cction i.:, l;.cin6 iacorporot.:.d into propo�d § 30.2--1�0:J. 

§ 38.2-4402. Any person or group of persons may operate a plan. - Any person or any group of persons,
including a group of attorneys, may operate a legal services plan or plans directly or through an agent. 

§ 38.2-4403. The Virginia State Bar may sponsor plans. • The Virginia State Bar may sponsor, and its
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member attorneys may, through a nonstock corporation, operate a legal services plan under the following 
conditions: 

I. All members of the Virginia State Bar may participate in the plan.

2. No more than one-fourth of the board of directors of the nonstock corporation operating the plan
may be attorneys who shall be appointed to the board by the Virginia State Bar. A majority of the 
members of the board shall not be providers of legal services to the plan nor employees or officers of the 
corporation condueting the plan. The nonprovider members of the board may not be elected or appointed 
by the Virginia State Bar or by attorneys participating in the plan. 

3. No part of the dues paid by attorneys to the Virginia State Bar sl1aJJ be used to financially support
the nonstock corporation. 

4. The Commission shall require quarterly compliance certification from all plans licensed pursuant to 
this section. 

Drafting Notes: The first part of existing § 38.1-793.l (4) is being deleted because the authority to issue 
rules and regulations in proposed § 38.2-223 is incorporated into this chapter by reference in proposed § 
38.2-4409. 

§ 38.2-4404. Liability of participants.-A. Except for a plan established pursuant to § 38.2-4403, all
persons and attorneys participating in a plan shall be jointly and severally liable on all contracts made for 
the purposes of the plan by them or by their agent. Each contract may be executed and signed by their 
agent on their behalt A contract so signed shall be binding on the principals and not on the agent. 

B. Actioas tor breach of these contracts may be brought against the principals by naming the agent as
the sole defendant A judgment in favor of the plaintiff may be satisfied out of the assets of the legal 
services organir.ation or out of the assets of each of the principals. 

C. Eaeb participant Shall be liable for his own torts and not for the torts of any other participant or of
the agent. 

§ 38.2-4405. ChaDge of participants.-A. Any participating person or attorney may resign from a plan at
any time but will continue to be liable on each subscriptton contract while effective. However, this liability 
sball not extend beyond the end of each subscription contract's current contract year. 

B. Persons and attorneys 11VJY be admitted to a plan at any time and will then automatically become
liable on an its outstanding contracts. 

§ 38.2-4406. Board of directors of corporation operating plan.-Notwitbstaadiag the provisions of §§ 
13.1�5 and 13.1-855, any corporation that operates any plan pursuant to the terms of this chapter shall 
have a board of directors consisting of no more than fifteen members of whom a majority shall be 
subscribers to the plan who are not providers of legal services and not employees or officers of any plan. 
This section does not apply to a plan operated by a group of attorneys except as provided in § 38.2-4403. 

§ 38.2-4407. Board of directors of plan created by attomeys.-Notwithstanding the provisions of §§ 
13.1-675, 13.1-677 and 13.1-855 to the contrazy, any legal services organization operatilJg a plan created by a

group of attorneys shall have a board of directors coasisting of no more than fifteen members of whom a 
majority may be providers of legal services. This section does not apply to a plan operated under § 
38.2-4403. 

Dralting Note: The cross-references to Title 13.l have been updated to reflect the recent reorganization 
of that title. 

§ 38.2-4408. Application of certain provisions.-No provision of this title except this chapter and insofar
as they are not inconsistent with this chapter §§ 38.2-100, 38.2-200, 38.2-203, 38.2-210 through 38.2-213. 
38.2-218 through 38.2-225, 38.2-229, 38.2-316, 38.2-400, 38.2-402 through 38.2-413, 38.2-500 through 38.2-515, 
38.2� through 38.2-620, 38.2-700 through 38.2-704, §§ 38.2-800 through 38.2-806, 38.2-1040 through 38.2-1044, 
38.2·1300 through 38.2-1306, 38.2-1317 through 38.2-1321, and 38.2-1800 through 38.2-1836, insofar as they are 
not inconsistent with this chapter, and § 58.1-2500 et seq. shall apply to the operation of a plan. 

Drafting Note: 1. Identification of and cross reference for the additional sections that are being made 
applicable to legal service plans are as follows: 

a) § 38.2-210 (existing § 38.1�3). Loans to officers. directors, etc. prohibited.
b) § 38.2-211 (existing § 38.1-34). Other interests of officers, directors, etc., prohibited.
c) § 38.2-212 (existing § 38.1-35). Certain compensation prohibited. 
d) § 38.2-213 (existing § 38.1-36). Violation of§ 38.2-210 or § 38.2-211. 
e) § 38.2-218 (existing § 38.1-40). Fines. 
I) § 38.2-219 (existing § 38.1-40.1). Cease and desist orders.
g) § 38.2-220 (existing § 38.1-40.2). Injunctions.
h) § 38.2-221 (existing § 38.1-41). Enforcement of penalties.
(i) § 38.2-222 (existing § JB.l-41.2). Appeals generally.
f) lS 38.2-223 (existine S 38.1-41.3>. Rules and re2ulations: orders.
k) § 38.2-224 (existing § 38.1-41.4). Procedures.
1) § 38.2-225 (existing § 38.1-42). Fines and penalties to LJterary Fund.
m) § 38.2-229 (new section) Immunity from liability.
n) § 38.2-1800 et seq. (existing §§ 38.1-327.I through 38.1-327.45). Insurance agents.
2. The cross-reference for the applicable sections from the existing Code are as follows:
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Existing Section Numbers Proposed Section Numbers 
38.1-1 38.2-100 
38.1-29 38.2-200 
38.1-29.l 38.2-203 
38.1-44 to 38.2-400 et seq., 
38.1-70 38.2-500 et seq., 

38.2-600 et seq., 
38.2-700 et seq., 
38.2-800 through 38.2-806 

38.1-99 to 38.1-103 
(38.1-104 deleted) 
38.1-159 to 38.1-165 
38.1-174 to 38.1-178 
38. 1-342. l 
58-490 and

38.2-1040 through 38.2-1044 

38.2-1300 through 38.2-1306 
38.2-1317 through 38.2-1321 
38.2-316 
58.1-2500 et seq. 

58-502.l et seq.
3. The last sentence in existing § 38.1-798 has been moved to a separate section for clarity (proposed §

38.2-4410). No substantive changes were made.

§ 38.2-4409. Payments under plan. - No payment shall be made by a legal services organization to a
]?etson included in a subscription contract unless the payment is for breach of contract or for contractually 
mcluded costs incurred by that person for services received by the person and rendered by a

nonparticipating attorney. 

§ 38.2-4410. Quarterly reports. • In addition to the annual statement required by § 38.2-1300, the
Commission Shall require each organo.ation to tile on a quarterly basis any additional reports, exhibits or 
statements the Commission considers nee� to furnish full information concemillg the condition, 
solvency, experience. transactions or affairs of the orgallization. The Commission establish deadlines for 
submitting any additional reports. exhibits or statements. The Commission may require verification by any 
olficers of the organuation the Commission designates. 

§ 38.2-4411. Subscriber to have free choice of attorneys available. -A plan shall be organized and
operated to assure that any subscriber shall have free choice of the .attorneys available and participating in 
the plan. 

§ 38.2-4412. Subscriber to be adVised in writing as to benefits and limitations thereon.-A legal services
organu.ation shall, prior to and during the term of the subscription contract, fully, fairly, and currently 
advise the subscriber in writing of the benefits available under the contract and all limitations on the 
benefits available under the contract. 

§ 38.2-4413. Licensing of organiza.tion.-A. No person shall operate a legal services plan in this
Commonwealth without a license issued by the Commission. Each organiza.tion shall apply for a license and 
furnish any relevant information the Commission requires. Each license shall expire at midnight on the 
following June 30. A nonrefundable application fee of $500 shall be paid with each application for a 
license. 

B. The Commission shall not issue to or renew a license of an organization unless it is satisfied that
the lillBDcial condition, the method of operation, a.ad the manner of doing business of the organization 
eaable it to meet its contractual obligations to all subscribers and that the orgamr.ation bas otherwise 
complied with all the requirements of law. 

Dratting Notes: 1. T.be taxation material in the present third paragraph, now designated subsection c.

has been moved to a new section, proposed § 38.2-4417. The material appearing in paragrapbs 4 through 7 
has been moved to a new section. proposed § 38.2-4402. 

2. For consistency With other prepaid plans the $500 application fee is induded and the annual $50 
licensing lee has been deleted. 

§ 38.2-4414. Renewal of organization license.- A. Each legal services organization shall renew its license
With the Commission annually by July I. The renewal license shall not be issued unless the organization 
has paid all fees and charges imposed on it, and bas complied with all other requirements of Jaw.

B. The Commission shall not fail or refuse to renew the license of any organization 'Without first giving
the organization ten days• notice of its intention not to renew the license and giving it an opportunity to be 
hea!fl and to introduce evidence in its behalf. Any nonrenewal bearing may be informal. The required 
notice may be waived. by the Commission a.ad the organization. 

Dratung Note: License renewal fees have been eliminated because substantial maintenance fees are 
paid. This section is now similar to the renewal section for the dental, optometrical and health services 
plans. 

y :HJ.�-11:;. Li"-..:.•=i�•6 of 05.;.Q�. &u�riptioa oonb-aotr lft!2J' b.o �t'.'lirito,I nnly thrnrreh liren_«.ed Jeeal 
services agents as provided tor in Chapter 18 of this title. Home office salaried officers whose principal 
duties and responsibilities do not include the negotiation or solicitation of subscription contracts shall not be 
required to be licensed. 

Dratting Note: All persons selling legal services contracts, even when selling inside the principal office, 
would have to be licensed as legal services agents. Salaried officers of the home office are exempt from 
the licensure requirement. 

333 



§ 38.2-4416. Taxation. - Except as provided by § 58.1-2501 and Chapter 4 of this title, the application
fees paid by a legal services organization under this chapter shall be in lieu of all other state and local 
license tees or license taxes and state income taxes. 

Drafting Note: This material was moved from existing § 38.1-802 and editorial changes made for 
consistency with proposed Chapters 42 and 45. 

§ 38.2-4417. Misleading applications or contracts.-In the operation of a plan, no person shall use any
misleading subscription applications or contracts. 

Drafting Note: The reference to advertising matter has been deleted because misleading advertising is 
covered in tbe Unfair Trade Practices Act to which this chapter is referenced in proposed § 38.2-4408. 

Drafting Note: In accordance with the decision to have unified .injunction, penalties and appeals 
sections, existing §§ 38.1-806, 38.1-807. and 38.1-808 have been deleted. The appropriate general provisions 
sections have been cross-referenced in proposed § 38.2-4409. 

Drafting Notes: See comments under existing § 38.1-806. 

§ 38.2-4418. Controversies involving subscription contracts.-Tbe Commission shall have no jurisdiction to
adjudicate controversies growing out of subscription contracts. A breach of contract shall not be deemed a 
violation of this chapter. 
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Title 38.2 

CHAPTER 45. 

PlaBS Fer Flft1:tre Dental or Optometric Services Pl.ans. 

The changes proposed for this article are: 

1. The title has been changed to be consistent with other service plans chapters.
The word "future11

, which is rarely used, has been deleted.

2. A definitions section, proposed § 38.2-4501, has been added identifying the key
terms used in the chapter.

3. Presently, the word "plann is used in this chapter with two meanings, one
referring to the sponsoring organization and the other referring to which types of
services are covered under a subscriber contract. Where plan has been used to
refer to the sponsoring organization, nonstock corporation has been substituted.

4. In § 38.1-899 (proposed § 38.2-4509), the list of sections within this title to which
dental or optometric services plans apply has been updated.

5. In § 38.1-906 (proposed § 38.2-4517), a $500 nonrefwidable application fee will be 
required instead of the $50 license fee. (This change accords with other
licensing sections .. )

6. In § 38.1-907 (proposed § 38 .. 2-4518), license renewal fees have been eliminated.
(This change accords with other renewal sections.)

7. In § 38.1-908 (proposed § 38.2-4519), the requirement that only those persons
soliciting subscription contracts outside the principal office of a plan must be
licensed has been changed to require that all persons soliciting subscription
contracts must be licensed. Home office salaried officers of the corporation are
exempt from the licensure requirement.

8. Existing §§ 38.1-911 (Injunctions), 38.1-912 (Penalties) and 38.1-913 (Appeals)
have been deleted because the appropriate general provisions will apply and have
been cross referenced in proposed §38.2-4509.
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CHAPTER 45. 

DENTAL OR OPTOMETRIC SERVICES PLANS. 

§ 38.2-4500. Applicability of cbapter.-A. Except as otherwise provided by law. no arrangement for
furnishing prepaid dental services or prepaid optome'tric services shall be organized, conducted or offered 
in this Commonwealth other than in the manner set forth in this chapter. 

B. Nothing contained in this chapter prohibits any dentist or optometrist individually, in partnership
With other dentists or optometrists, or as part of a professional corporation of dentists or optometrists from 
entering into agreements directly with his own patients, or with a parent, guardian. spouse or other family 
member acting in a patient's behalf, involving payment for professional services to be rendered or made 
available in the future. 

Dra.lting Note: To improve the organization of this chapter, this material has been moved from existing 
§ 38.1-894. Minor editorial changes have been made.

§ 38.2-4501. Definitioas.-As used in this chapter:

.. Contract holder" meaas a person entering into a subscription contract with a aoastock corporation. 

••Dental services plaas" means any arrangement for offering or administering prepaid dental services
by a nonstock corporation licensed under this chapter. 

·wonstock corporation" means a foreign or domestic nonstock corporation which is subject to regulation
and licensing unde!" this chapter and which operates a dental services plan or a optometric services plan . 

.. Nonstock holder" means a person entering into a subscription contract with a nonstock corporation. 

••0ptometric services plan" meaas any arrangement for offering or administering prepaid optome'tric
services by a nonstock corpora.tion licensed under this chapter. 

"Plan .. means any dental services plan or any optometric services plan subject to regulation under this 
chapter. 

··subscriber" means any person entitled to belJefits under the terms and conditions of a subscription
contract . 

.. Subscription contract" means a written contract which is issued to a contract bolder by a noastock 
corporation and which provides dental or optometric services or benefits for dental or optometric services. 

Drafting Note: This section has been added to define some of the key terms used iIJ this chapter. 

§ 38.2-4502. Dental services plans.-A group of licensed dentists may conduct through a nonstock
corporation as agent for them a dental services plan as defined in § 38.2-4501. 

§ 38.2-4503. Optometric services plans.-A group of licensed optometrists may conduct through a

noastock corporation as agent tor them an optometric services plan as defined in § 38.2-4501. 
Dratting Note: This section has been moved to the beginning of the chapter (proposed § 38.2-4500). 

§ 38.2-4504. Noastock corporation required. -E.acb plan Shall be conducted either by or through (i) a

noastock corporation organized pursuant to the laws of this Commonwealth or (ii) a foreign noastock 
corporation that is subject to regulation and licensing uader the Jaws of its domiciliary jurisdiction that are 
substantially similar to those provided by this chapter. 

Dratting Note: This section bas been changed to clarify that a plan must be conducted by a domestic 
noDStocJc corporation or a foreign nonstock corpora.tion subject to regulation under laws similar to those of 
this chapter. 

§ 38.2-4505. Liability of participants.-A. All dentists or optometrists participating in a plan shall be
joinUy and severally liable on all contra.cts made for the purpose of the plan by the noastock corporation 
as agent tor them. Each contract may be executed and signed by their agent on their bebali A contract so 
signed shall be binding on the principals and not on the agent. 

B. Actions for breach of these contracts may be brought against the principals by naming the agent as
the sole defendant. A judgment in favor of the plaintiff may be satisfied out of the assets of the nonstock 
corporation or out of the assets of each of the principals. 

C Each participant shall be liable for his own torts and not for the torts of any other participant or of 
the agent. 

Q().s:-J.{;00. T\;;,1 .II.I� uJ" J,IGI ti ... ipatiuu.-1\. .Ba ... ll Ul(;;l.11'...i�( UI UJ,liUIUl(;;U Q( J,IC:U ti1..ipatiu5 i1.i AI.IJ pJon �b.aJl ,d,;, � in 
accordance with the terms and conditions imposed on other participatiag providers under similar 
circumstances. Participating providers shall have the right to engage in other practice. A nonstock 
corporation shall not engage in the practice of dentistry or optometry. 

Dratting Note: The rest of existing § 38.l..S97 has been moved to proposed § 38.2-4507. The sections 
were separated for clarity. 
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§ 38.2-4507. Change of participants.-A. Any participating dentist or optometrist may resign from a plan
at any time but will continue to be liable on each subscription contract then in effect However, this 
liability shall not extend beyond the end of each such subscription contract's current contract year. 

B. Dentists or optometrists may be admitted to a plan at any time and will then automatically become
liable on all its outstanding contracts. 

§ 38.2--4508. Board of directors of nonstock corporation.-Notwithstinding the provisions of § 13.1-853, a
nonstock corporation shall have a board of directors consisting of at least twelve but no more than twenty 
members. A majority of the members of the board of directors of a Doastock corporation operating a
dental services plan shall be participating dentists. A majority of the members of the board of directors of 
a aonstock corporation operating an optometric services plan shall be participating optometrists. 

Drafting Note: The existing section could be read to mean that the majority of the board of directors 
of a dental · plan could be optometrists, so the proposed provision has been made more specific. 

§ 38.2-4509. Application of certain laws.-No provision of this tiUe except this chapter and, insofar as
they are not inconsistent with this chapter. §§ 38.2w200, 38.2-210 through 38.2-213, 38.2-218 through 38.2-225, 
38.2w229, 38.2-316, 38.2-400, 38.2-402 through 38.2-413, 38.2-500 through 38.2-515, 38.2-600 through 38.2-620, 
38.2-900 through 38.2-904, §§ 38.2-1038, 38.2-1040 through 38.2-1044. 38.2-1300 through 38.2-1310, 38.2-1312, 
38.2-1314, 38.2-1317 through 38.2-1321, 38.2-1400 through 38.2-1444, 38.2-1800 through 38.2-1836, §§ 38.2-3404, 
38.2-3405. 38.2-3415, 38.2-3541. and 38.2-3600 through 38.2-3603 shall apply to the operation of a plan. 

Dratting Note: l .  Identification of and cross-refereIJce for the additional sections that are being made 
applicable to dental and optometric services plans are as follows: 

a) § 38.2-210 (existing § 38.1-33). Loans to officers, directors, etc., prohibited.
b) § 38.2-211 (existing § 38.1-34). Other interests of officers, directors, etc., prohibited.
c) § 38.2-212 (existing § 38.1-35). Certain compensation prohibited.
d) § 38.2-213 (existing § 38.1-36). Violation of § 38.2-210 or § 38.2-211.

e) § 38.2-218 (existing § 38.1-40). Fines.
[) § 38.2-219 (existing § 38.1-40.1). Cease and desist orders.·

g) § 38.2-220 (existing § 38.1-40.2). Injunctions.
b) § 38.2-221 (existing § 38.1-41). Enforcement of penalties.

i) § 38.2-222 (existing § 38.1-41.2). Appeals generally.
j) § 38.2-223 (existing § 38.1-41.3). Rules and regulations; orders.

k) § 38.2-224 (existing § 38.1-41.4). Procedures.
1) § 38.2-225 (existing § 38.1-42). Fines and penalties to Literary Fund.
m) § 38.2-229 (new section) Immunity from liability.
n) § 38.2-600 et seq. (existing 38.1-57.2 through 38.1-57.28). Insurance information and privacy

protection. 
o) § 38.2-900 et seq. (existing 38.2-43.1 through 38.1-43.6). Transition provisions.
p) § 38.2-1800 et seq. (existing §§ 38.1-327. l through 38.1-327.45.) Insurance agents. (This would include

existing § 38.1-165.1, which is now proposed § 38.2-1810. Reports of acts deemed larceny under § 18.2-111; 
privileged communications; Commonwealth's attorney to be informed.) 

2. The cross-reference for the applicable sections from the existing Code are as follows:
Existing Section Numbers Proposed Section Numbers 

38.1-29 38.2w200 
38.2-44 to 38.2-400 et seq., and 

38. 1-57 
38.1-99 to 38.1-103 
(38.1-104 deleted) 
38.1-159 to 38.1-165 
38.1-166 to 38.1-169 
38. 1-171 
38.1-173 
38.1-174 to 38.1-178 
38.1-217.l to 38.1-217.47 
38.1-342. 1 
38.1-342.2 
38 . 1 -348 . l O 
38.1-348.11 
38.1-354.1 
38.1-362.7 to 38.1-362.8:3 
(38.1-362.9 was deleted) 

38.2-500 et seq .• 
38.2-1040 through 38.2-1044 

38.2-1300 through 38.2-1306 
38.1-1300 through 38.2-1310 
38.2-1312 
38.2-1314 

38.2-1317 through 38.2-1321 
38.2-1400 et seq. 
38.2-316 
38.2-3405 
38.2-3415 
38.2-3537 
38.2-3404 
38.2-3600 through 38.2-3603 

§ 38.2-4510. Quarterly reports.- In addition to the annual statement required by § 38.2-1300, the 
Commission shall require each nonstock corporation to file on a quarterly basis any additional reports , 
exhibit.-. Dr 11;:fRfPmPnf,: thP rnrnntic:C?inn l'nnc:i,lprc:: nPl'�Y3t ii'> ffl'r'ftK"n fuJ J info.r,n!:llti1u1 .t'ftft.,..OJ"ni"9 th� 
condition, solvency, experience, transactions or affairs of the nonstock corporation. The Commission shall 
establish deadlines tor submitting additional reports, exhibits or statements. Th e Commission may require 
verification by any officers of the nonstock corporation the Commission designates. 

§ 38.2-4511. Corporation's contracts with participating dentists or optometrists.- Participating dentists or
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optometrists shall agree to (i) perform the dental services or optometric services specified by the plan at 
the rates of compensation determined by the nonstock corporation and filed with the Commission, and (ii) 
abide by the bylaws, rules and regulations of the noastock corporation. 

� 38.2-4512. Contracts between participating dentists or optometrists and subscribers.- Participating 
dentists or optometrists, acting through their agents, may enter into contracts subscribers. Contracts may 
vary as to services and rates. 

§ 38.2-4513. · Subscriber to have free choice of practitioners available.- A plan shall be organized and
operated to assure that any subscriber shall have free choice of any participating dentist or optometrist 
who agrees to accept the subscriber as a patient tor services provided by the plan. 

Drafting Note: The second paragraph of existing § 38.1-903 has been made into a new section, proposed 
§ 38.2-4514. No substantive changes were made.

§ 38.2-4514. Subscriber to be advised in writing as to benefits and limitations thereon. - A nonstock
corporation shall, prior to and during the term of the subscription contract, tuny, fairly� and currently 
advise the subscriber in writing of the benefits available under the contract and all limitations on the 
benefits available under the contract. 

§ 38.2-4515. Geographical area.-A. Each nonstock corporation seeking to be liceDSed by the Commission
shall specify the geographical area it desires to serve and shall satisfy the Commission that it is able to 
render the services of the plan. 

B. The Commi$ion may, after notice and hearing, license more than one nonstock corporation for the
same geographical area unless the Commission finds that the (i) nonstock corporation's proposed metbOcl of 
operation or manner of doing business is not satisfactory or (ii) liceasing of more than one aonstock 
corporation for the same geographical area 'will not promote the public welfare. If more than one nonstock 
corporation is licensed in a geographical area, the nonstock corporations in that area shall make 
arrangements among themselves to see that any claim tiled with the wrong nonstock corporation in that 
area be promptly forwarded to the proper noastock corporation, ii it can be determined. 

C. Subscription contracts shall not be sold to persons residing outside the area of the nonstock
corporation unless they are regularly employed within the area. Tbe subscription contract of a subscriber 
who neither lives nor is employed within the area shall be cancelled by notice given in accordance with 
the terms of the subscription contract 

§ 38.2-4516. lnterplan arrangements.-A noastock corporation may enter into contracts with similar
nonstock corporations or foreign companies tor the interchange of services to those included in subscription 
contracts and may provide in subscrip'tion contracts for the substitution of the services instead of those 
recited in subscription contracts. 

§ 38.2-4517. Licensing of nonstock corporation.-A. No person shall operate a dental or optometric
services plan in this Commonwealth without a license issued by the Commission. Each noastock corporation 
shall apply for a license and furnish any relevant information the Commission requires. Each license shall 
expire at midnight on the following June 30. A nonrefundable applica'tion tee of $500 shall be paid with 
each application for a license. 

B. The Commission shall not issue to or renew a license of a aonstock corporation unless it is satisfied
that the financial coadition. the method of operation, and the manner of doing business of the nonstock 
corporation enable it to meet its contractual obligations to all subscribers and that the nonstock corporation 
has otherwise complied with all the requirements of law. 

Drafting Note: A $500 nonrelunable application fee bas been included instead of the $50 license tee. 
Tbis change is being made in other licensing sections. 

§ 38.2-4518. Renewal of nonstoclc corporation Iicense.-A. Each aonstock corporation licensed under th.is
chapter shall renew its license annually by July 1. The renewal license shall not be issued unle$ the 
nonstoclc corporation has paid all fees and charges imposed on it, and has complied with all other 
requirements of law. 

B. The Commi$ion shall not tail or refuse to renew the license of any aonstock corporation without
first giving the nonstock corporation ten days' notice of its intention not to renew the license and giving it 
an opportunity to be beard and to introduce evidence in its behali Any nonrenewal hearing may be 
informal, and the required notice may be waived by the Commission and the nonstock cozporation. 

Drafting Note: License renewal fees have been eliminated because substantial maintenance fees are 
paid. 

§ 38.2-4519. Licensing of agents.-Subscriptian contracts for dental services plans may be solicited oaly
by licensed dental services agents as provided for in Chapter 18 of this title. Subscription contracts for 
optometric services plans may be solicited only by licensed optome'tric services agents as provided for in 
Chapter 18 of this title. Home office salaried officers whose principal duties aIJd responsibilities do not 
inrhufp thP "oS�ti'f:JtinI"> - .,u,J;cib:Jtioi, o.# &.>uHo:npuon -u-ootc #JAAJJ not ho roqui� to ho J;-oo. 

Dra.lting Notes: 1. ..Salesman" and "salesmen,• have been Changed to •'dental services agent" or 
.. optometric services agent." 

2. For clarity, it has been specifically stated that sellers of dental services subscription contracts must
be licensed dental services agents and sellers of optometric services subscription contracts must be licensed 
optometric services agents. 
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3. Agents must be licensed regardless of wheia.er or not th.e:; a.re solicicing outside lhe pnnc11,,a1 o� 
of a plan. 

4. Age.nts will be subject to the relevant parts of Chapter 18 but will be exempt from the education
and examination requirements. 

5. Salaried officers of the home office are exempt from the licensure requirement.

§ 38.2-4520. Corporate restrictions.-Any Any nonstock corporation subject to this chapter shall not 
engage in any other business. However, a nonstock corporation may assist in the administration of 
governmental health care programs in a manner provided for by contract or regulations. A nonstock 
corporation's charter may provide for ex officio directors and directors elected by persons or associations 
who are .not directors or members of the nonstock corporation. 

Drafting Note: The last sentence in existing § 38.1-909 concerning taxation has been moved to a new 
section, proposed § 38.2-4521; only minor editorial changes have been made. 

§ 38.2-4521. Taxation. -Except as provided by Chapter 4 of this tiUe, the application fees paid by a
nonstoclc corporation under this chapter shall be in lieu of aIJ other state and local license fees or license 
taxes and state income taxes of the nonstock corporation. 

Drafting Note: The reference in existing § 38.1-909 to "license and renewal fees" has been changed to 
.. application fees" because application fees are now being required instead of license tees and renewal tees 
(see proposed §§ 38.2-4517 and 38.2-4518). 

§ 38.2-4522. Misleading applications or contracts.- In the operation of a plan, no person shall use any
misleading subscription applications or contracts. 

Dratting Note: The reference to advertising matter has been deleted because misleading advertising is 
covered in the Unfair Trade Practices chapter (Chapter 5, § 38.2-500 et seq.. of this tiUe) which applies to 
this chapter (see proposed § 38.2-4509 for this cross-reference). 

Drafting Note: In accordance with the decision to have unified injunction, penalties, and appeals 
sections, existing §§ 38.1-911, 38.1-912 and 38.1-913 have been deleted. The appropriate general provisions 
sections have been cross-referenced in proposed § 38.2-4509. 

§ 38.2-4523. Controversies involving subscription contracts.-· The Commission shall have no jurisdiction
to adjudicate controversies growing out of subscription contracts. A breach of contract shall not be deemed 
a violation of this chapter. 
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Title 38.2 

CHAPTER 46. 

Title Insurance. 

All changes made to this Chapter are purely editorial and no change in meaning 
is intended. 
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CHAPTER 46. 

TITLE INSURANCE. 

§ 38.2-4600. Class of insurance and insurance companies to which chapter applies.-Except as otherwise
provided, this chapter applies to title insurance as defined in § 38.2-123, and to tiUe insurance companies as 
defined in § 38.2-4601. 

§ 38.2-4601. Title insurance company defined.-"TiUe insurance company" means any company licensed
to transact, or transacting, title insurance. 

§ 38.2-4602. What Jaws applicable.-Except as otherwise proVided, and except where the context
otherwise requires, all provisions of this title relating to insurance and insurers generally shall apply to title 
insurance and title insurance companies. 

§ 38.2-4603. What companies may transact title insurance.-No company other than an insurance 
company organized as a stock company and licensed to transact title insurance shall transact title insurance 
in this Commonwealth. 

§ 38.2-4604. Investment in plant and equipment.-Notwithstanding the provisions of Chapter 14 of this
title, any domestic title insurance company may invest in title records and equipment an amount that is not 
in exc� of fifty percent of its assets comprising its minimum capital and surplus, and any of its assets 
comprising its ·excess capital and surplus and its reserves other than unearned premium and loss reserves. 

§ 38.2-4605. Interim binders.-Binders or other temporary insurance contracts may be made and used 
pending the issuance of a title insurance policy. 

§ 38.2-4606. Forms to be filed with Commission.-All forms of title insurance policies and interim
binders that are customarily used by any title insurance company in connection with the insurance of titles 
to property located in this Commonwealth shall be filed with the Commission. 

§ 38.2-4607. Maximum risk.-On and after July l, 1952, no company transacting title insurance in this
Commonwealth shall assume a single risk in an amount in excess of fifty percent of the aggregate amount 
of its total capital and surplus and its reserves other than its loss or claim reserves. As used in this 
section, .. a single risk" means the risk or hazard attaching to or arising in connection with any one piece 
or parcel of property, whether or not the policy insures · other property. Any risk. or portion of any risk, 
that bas been reinsured as authoriZed in this title shall be deducted in determining the limitation of risk 
prescribed in this section. 

§ 38.2-4608. Title insurance rates.-A. Title insurance risk rates shall be reasonable and adequate for the
class of risks to which they apply. Risk rates shall not be unfairly discriminatory between risks involving 
essentially the same hazards and expense elements. The rates may be fixed in an amount sufficient to 
furnish a reasonable margin for profit alter provision for (i) probable losses as indicated by experience 
within and without this Commonwealth, (ii) exposure to loss under policies. (iii) allocations to reserves. (iv) 
costs of participating insurance, (v) operating costs, and (vi) other items of expense fairly attributable to 
the operation of a title insurance business. 

B. Policies may be grouped into classes for the establishment of rates. A title insurance policy that is
'!nusually hazardous to the title insurance company because of an alleged detect or irregularity in the title 
insured or because of uncertainty regarding the proper interpretation or application of the law involved, 
may be classified separately according to the facts of each case. 

C. Title insurance risk rates shall not include charges for abstracting, record searching, certificates
regarding the record title, escrow services. dosing services, and other related services that may be offered 
or furnished, or the cost and expenses of examinations of titles. 

D. Any title insurance company may .i$ue, publish and use price schedules for title insurance and for
any separate or related services, or schedules setting forth one price covering the risk rate and the charges 
for any separate or related services. 

§ 38.2-4609. Loss or claim reserves.-Eacb title insurance company licensed in this Commonwealth shaJJ
maintain loss reserves in an amount estimated in the aggregate as being sufficient to provide for the 
payment of all unpaid losses and claims under title insurance contracts of which the company bas received 
written notice from or on behalf of the insured. 

§ 38.2-461 O. Unearned premium reserve generally.-Each domestic title insurance company shall. in 
addition to other reserves, establish and maintain a reserve to be known as the "unearned premium 
reserve" for tiUe insurance, which shall at all times and for all purposes be considered and constitute 
'!nearned portions of the original risk premiums and shall be charged as a reserve liability of that tiUe 
insurance company in determining its financial condition. 

§ 38.2-4611. Amount of unearned premium reserve.-A. The unearned premium reserve of each
domestic title insurance company shall be the sum of: 

1. The amount of the unearned premium reserve held as of June 28, 1968, and 
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2. The amount of all additions required to be made to such reserve by subsection B of this section,

3. Less the sum of all reductions in the unearned premium reserve required by subsections C and D of
this section. 

B. On each tiUe insurance policy issued by a domestic tiUe insurance company on and after June 28,
1968, there shall be reserved initially as an unearned premium reserve an amount equal to ten percent of 
the original risk premium charged for the contract. 

C. The amount of each year's unearned premium reserve established pursuant to subsection B of this
section shall be reduced at the end of each subsequent calendar year, starting with the year following the 
year in which the reserve is established, by five percent of the initial value of the reserve for twenty 
yea.rs. 

D. The amount of the unearned premium reserve on any policy that is held on June 28, 1968, shall be 
reduced at the rate provided for by the laws of this Commonwealth that were in effect when that reserve 
was established. 

§ 38.2--4612. Unearned premium reserve on policies issued by foreign and alien compames.-Eacb
foreign or alien tiUe insurance company licensed in this Commonwealth shall establish and maintain the 
same reserves that are required of domestic companies under § 38.2-4611, unless the laws of its domiciliary 
jurisdiction require unearned premium reserves to be maintained in an amount that is at least as great as 
the requirements of § 38.2-4611. 

§ 38.2--4613. Unearned premium reserve to be held and administered for benefit of poUcybolders.-A.
The reserve required under § 38.2-4611 shall be for the security of policyholders of the tiUe insurance 
company as provided in this section. 

B. II an order of rehabilitation or liquidation of any title insurance company is entered by a court of
competent jurisdiction, the rehabilitator or receiver, with the approval of the court, or the Commission if it 
has been directed to rehabilitate or liquidate the tiUe insurance company under the provisions of Chapter 
15 of tbis tiUe, may (i) use assets equal to the unearned premium reserve to pay aay daims for losses 
sustained by policyholders prior to the time reinsurance is effected to the extent that those losses are in 
excess of the loss or daim reserves available for their payment., (ii) enter into contracts for the

reinsurance of tbe obligations under the outstanding title iDSurance policies of the company in accordance 
With their terms and conditioas. and (iii) use assets equal to the unearned premium reserve to pay the cost 
of reinsurance. Alter the payments authorized by this subsection have been made, assets equal to any 
balance in the unearned premium reserve shall become geaeral assets of the company. 

C If no sueb contract of reinsurance is effected, 8$ets equal to the unearned premium reserve may 
be applied by the rehabilitator or receiver with the approval of the cornt or by the Commission, in the 
loUowmg order of preference: (i) au e:rpeases incurred under th.is section in co.llllection with the 
receiversb.ip or rehabilitation proceedings, (ii) all allowed and unpaid claims for losses sustained by 
policyholders pendiD& at tbe time fixed by the court or the Commission for the filing of claims. and (iii) 
all allowed claims tor losses asserted within twenty years from the date of the entzy of the order of 
rehabilitation or liquidation, which claims shall be paid in the order of the date of their allowance by the 
court or the Commission. Assets equal to any balance in the unearned premium reserve alter payment of 
all allowed claims shall become general assets of the compa1Jy. All title records that the rehabilitator, or 
the receiver� or the Commission if appointed to rehabilitate or liquidate the company, deems necessary to 
cany out tbe provisions of this section shall be preserved for twenty yea.rs. 

D. lIJ Proceedings tor the rehabilitation or liquidation of a tiUe insuraace company that bas not been
declared insolvent, no assets of the company shall be distributed to its stockholders until all claims allowed 
ia the proceedings have been paid in tulL If the proposed distribution is within twenty years from the date 
of the entry of the order of rehabilitation or liquidation, the distribution may be made if general assets of 
the title insurance company sufficient to fund the unearned premium reserve to the required amount as of 
the date of the entry of such order are first transferred to the unearned premium reserve. Upon the 
&pi.ration of twenty years from the date of the order, assets equal to any balaDce in the unearned 
premium reserve after payment of all allowed daims asserted within the twenty.year period shall become 
general assets of the company. 

§ 38.2--4614. Prohibition against payment or receipt of tiUe- insurance ldclcbacks. rebates, commissions
and other payments.-A. No person selling real property, or performing services as a real estate agent, 
attorney, or lender, which services are incident to or a part of any real estate settlement or sale, shall pay 
or receive, direcUy or indirecUy, any kickback, rebate, commission or other payment in connection with the 
issuance of tiUe insurance for any real property that is a part of such sale or setuement; and no tiUe 
insurance company, agency or agent shall make any such payment. This section shall not apply to federally 
insured lenders, holding companies to which they belong, or subsidiaries of such lenders or holding 
companies. 

B. Any person violating this section shall be guilty of a misdemeanor and subject to a fine of not more
than Sl,000 or imprisonment tor not more than six months, or both, in the discretion of the court. 

Drafting Note: This subsection was not changed to an enumerated misdemeanor because it falls 
between a Qass I and Qass 2 misdemeanor. A aass 1 misdemeanor is subject to a $1000 fine and 12 
months' imprisonment while a Class 2 misdemeanor is subject to a $500 fine and 6 months' imprisonment. 
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C. No person shall be in violation of tr.is section solely by reason of ownership of slock in a bona fide
title insurance company, agency, or agent. For purposes of this section, and in addition to any other 
statutory or regulatory requirements, a "bona fide title insurance company, agency or agent" is defined co 
be a company, agency or agent that passes upon and makes title insurance underwriting decisions on title 
risks, including the issuance of title insurance policies or binders and endorsements. 

§ 38.2-4615. Exchange of intormation.-A. In order to further more equitable adoption, use and
adjustment of risk rates and premiums and forms of temporary insurance policies and contracts, the 
Commission and title insurance companies may (i) exchange information and experience data with each 
other, and with the insurance supervisory officers and insurers of other states, and with national 
organizations and associations, including duly licensed rating organi2.a.tions, and (ii) may consult and 
cooperate with them with respect to risk rates, premiums, and forms of policies and contracts. 

B. Any two or more licensed title insurance companies may act in concert with each other and with 
others with respect to any or all matters pertaining to the making of risk rates or premiums, or the 
preparation of forms of title insurance policies, underwriting rules and practices, surveys and investigations, 
or the furnishing of loss or expense statiStics, or other information or data relating thereto. 
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Title 38.2 

CHAPTER 47. 

Insurance Premium Finance Companies. 

The major substantive changes proposed for this chapter are: 

1. In proposed § 38.2-4701, the $200 application fee has been increased to a $500
nonrefundable application fee. (This is in accordance with other application
fees.)

2. In proposed § 38.2-4702, subdivision {iv) has been changed to read "that the
applicant has assets equal to or greater than its liabilities and has working
capital sufficient for the operation of its business."

3. In proposed § 38.2-4704, failure to comply with an order of the Com mission has
been added as grounds for suspension, revocation or refusal of an insurance
premium finance company's license.

4. Proposed § 38.2-4710, a penalty section has been retained because of its unique
nature, and the maximum daily fine has been raised from $50 to $100.
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CHAPTER 47. 

INSURANCE PREMIUM FINANCE COMPANIES. 

§ 38.2-4700. What persons deemed insurance premium finance companies.-A. Any person engaged in
whole or in part in financing premiums for insurance on subjects of insurance resident, located or to be 
performed in this Commonwealth shall be an insurance premium finance company subject to this chapter. 
Any person who acquires agreements for this financing from an insurance premium finance company shall 
be deemed an insurance premium finance company subject to this chapter. 

B. No peISOn Shall be deemed an insurance premium finance company by reason of any transaction
lawful under the laws of this Commonwealth without regard to the provisions of this chapter. No bank. 
trust company. savings and loan association, industrial loan association, credit union, consumer finance 
company licensed under Chapter 6 (§ 6.1-244 et seq.) of TiUe 6.1, licensed insurance agent extending credit 
as authorized in § 38.2-1806, or insurer shall be licensed under the provisions of this chapter, nor be 
subject to the restrictions and obligations imposed by this chapter. 

Dratting Note: 1) Listing only ''person" is sufficient as the definition of person includes 
partnerships and corporations. The parenthetical statement is deleted as the shorthand referral is not 
used in this chapter. 

2) A cross-reference to the provisions found in proposed § 38.2-1806 (existing § 38.1-327.7) has been
added to subsection B. 

§ 38.2-4701. License required; application; fee.-No person shall act as an insurance premium finance
company in this Commonwealth until that person has obtained a license from the Commission as provided 
in this chapter. Application for a license Shall be made in writing in the form prescribed by the 
Commission and shall be accompanied by a nonrefundable application tee of $500. 

Drafting Note: The increase in the amount of the application fee brings insurance premium finance 
companies in line with the fees paid by other companies. The specification of "nonrefundable" states 
current Bureau policy. 

§ 38.2-4702. Investigation of applicant; issuance of license.-Upon the filing of an application and the
payment of the application fee, the Commission shall make an investigation of the applicant The 
Commission Shall issue a license, expiring on June 30 immediately following the date of suance. if it finds 
that (i) the application is in proper form and the required fee has been paid; (ii) the financial 
responsibility, experience, character, and general fitness of the applicant indicate that the business will be 
operated lawfully. honestly, fairly and efficiently within the purpose of this chapter. the same criteria being 
BJ?Plicable to membezs of the applicant if the applicant is a partnezship or association and to officers and 
d1rectozs of the applicant if the applicant is a corporation; (iii) if the applicant is a corporation, it is a 
corporation of this Commonwealth or a foreign corporation that bas a certificate of authority to transact 
business in this Commonwealth; and (iv) the applicant has assets equal to or greater than i'ts liabilities and 
has working capital sufficient for the operation of its business. 

Dratting Note: The change from "liquid assets'' to "working capital" is intended to make 
requirement (iv) less ambiguous. Also, as requirement (iv) is amended, our concern is with the 
operation of the total business, not just the business in Virginia. 

§ 38.2-4703. Renewal of license.-Subject to the provisiolJS of § 38.2-4704, a licensed insurance premium
finance company may renew its license on July J of each year, upon payment of a nonrefundable annual 
license lee of $200, unless the license has been surrendered, suspended or revoked. 

§ 38.2-4704. Suspension, revocation or failure to renew license; imposition of penalty.-Tbe Commission
may suspend, revoke or refuse to renew a license of any insurance premium finance company whenever it 
finds that: 

1. The licensee has (i) failed to pay the annual license fee, (ii) violated or failed to comply with any
of the proVisions of this chapter or with any rule or regulation made by the Commission pursuant to this 
chapter, or (iii) violated or failed to comply with any order, demand, ruling. provision or requirement of 
the Commission lawtully made puzsuant to or within the authority of this chapter; or 

2. The licensee no longer meets the standards required for the initial issuance of a license.
Dratting Note: 1) With the addition of the word "order' in subsection (1), the last sentence of

existing § 38.1-472 (proposed § 38.2-4708) may be deleted. 2) The last sentence has been deleted in 
favor of the comprehensive penalty section. 

§ 38.2-4705. Maximum interest rate and maximum service charge on premium finance agreement-A.
The Commission shall periodically investigate the economic conditions and other factors relating to and 
affecting the business of insurance premium finance companies. The Commission shall ascertain all 
pertinent tacts nec�zy to determine what maximum interest rate and what maximum service charge 
shall be permitted. Upon the basis of those tacts and subject to this chapter, the Commission shall 
determine and fix by regulation or order the maximum interest rate and maximum service charge that 
may be charged in advance upon the amount financed by any insurance premium finance company. 

B. The Commission shall initially fix the maximum interest rate at one percent per month charged in
advance upon the entire amount financed payable in installments, and shall initially fix the maximum 
service charge at fifteen dollars. Thereafter, the maximum interest rate and maximum service charge shall 
be determined by the Commission after giVing due consideration to such factors as (i) prevailing market 
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interest rates. (ii) other relevant cost indices, and (iii) the industry-wide experience of premium finance 
companies operating in this Commonwealth. Before redetermining the maximum interest rate or maximum 
service charge. the CommiSSion shall give all licensees notice and opportuni'ty to be beard and to introduce 
evidence with respect to the maximum interest rate or service charge. 

C. Interest at the authorized rate may be charged from the effective date of the premium finance
agreement or the inception date of the iZJSUrance contract tor which the premiums are being financed, 
whiehever is earlier, through the date when the fiaal installment of the premium finance agreement is 
payable. The service charge received by an insurance premium finance company shall be tuny earned 
upon its receipt and no portion of the service charge need be refuJJded upon cancellation or prepayment of 
the Joan. Only one service charge shall be made for each premium finance agreement. and no iIJSuraace 
agent or insurance premium finance company shall induce any person to enter into more than one 
premium finance agreement for the purpose of ob'taining more than one service charge. No part of any 
charges shall be paid to any insurance agent by an insurance premium fiaance company. 

D. Notwithstanding the foregoing. tbe Commission by rule or order may exempt any premium finance
agreement, any class of premium finance agreements or any market segment from any of the provisions of 
this section, if it finds their application unnecessary to achieve the purposes of this chapter. 

§ 38.2-4706. Default charge; bad cbeclc cha11:e.-A. If any installment under a premium fina.rice
agreement is not paid in full within seven days alter it is due, Sundays and holidays included, the 
insurance premium finance company may cb.a.lge and collect a default charge not to exceed live percent of 
the installment. The default charge shall be collected only once on any installment 

B. An insurance premium finance company may Charge and collect a fee, not in excess of fifteen
dollars, tor each check returned to the insurance premium fiIJaDce company because the drawer had no 
account or insufficient funds in the payor bank. 

Drafting Note: Changing the maximum charge tor returned Checks from $5.00 to $15.00 brings this 
provision in line with current banking practices. 

§ 38.2-4107. Forms of premium finance agreements and related forms to be approved by Commission;
false or misleading statements or omissions prohibited.- No form of premium fillance agreement or any 
related form shall be used until it is approved by the Commission. No sucb form shall contain any 
statements that are materially false or misleading or omit statements necessary to prevent the form from 
beiag in any material way false or misleading. 

§ 38.2-4708. Examination of books and records of company; bond; rules and regulations; order by
Commission to remedy concerns.-Al. The Commission is empowered to examine the books and records of 
an insurance premium finance compaay. 2. The Commission is empowered to require an insurance 
premium finance company to enter into bond with surety approved by the Commissioa, in the amount 
determined as reasonable by the Commission, and conditioned to protect its customers and the public in 
the manner required by law. The aggregate liability of the surety for all breaches of the conditions of the 
bond sball in no event exceed the penalty of the bond. The surety on the bond shall have the right to 
cancel the bond upon thirty days' notice in writing to the Commi!sion and shall be relieved of liability for 
any breach of condition occurring alter the effective date of the cancellation. 3. Any rules and regulations 
issued by the Commission With respect to the operation of insurance premium finance companies may 
include, without limitation, rules and regulations for the cancellation of policies by msurance premium 
finance companies, tor the notice required to be given to the insured and the insurer, and for the mutual 
obligations and duties of insurers and insurance premium finance companies with regard to the cancellation 
ot policies and the required notice. 

Drafting Note: The comprehensive rules and regulations sectiO!l will enable tb.e Commission to issue 
regulations regarding the operations of premium fiIJaDce companies. 

B. If the Commission finds (i) that an insurance premium finallce company's financial condition,
method of operation or manner of doing business does not satisfy the Commission that the company can 
meet its obligations to all customers or (ii) that the company's continued operation ill this Commonwealth 
is hazardous to customers and creditors in this Commonwealth and to the public, it may oraer the company 
to take appropriate action within a specified time to remedy the coacems of the Commission. The 
Commission shall give the insurance premium finance company ten days' notice of its finding and shall 
grant it the opportunity to be heard and to introduce evidence on its behalf. Any hearing with regard to 
the order may be informal, and the required notice may be waived with the mutual consent of the 
Commission and the company. 

Drafting Note: The last sentence is deleted in light of the change made to proposed § 38.2-4704. 

§ 38.2-4709. Disposition of license and other fees.-The Commission shall collect and pay directly into
the state treasury licensing tees and all other fees. These fees slJal1 be credited to the fund for the 
maintenance of the Bureau of InsunuJce. 

§ 38.2-4710. Penalty for engaging in business without license.-Any person engaging in the business of
financing insurance premiums in this Commonwealth without ob'taining a license as required under this 
chapter shall be subject to a fine of not more than $100 for each day that person operates without a 
license. The line shall be imposed and judgment entered by the Commission after ten days' notice has been 
given to the defendant by rule to show cause. 

Dratting Note: 1) "Partnership" and "corporation" are deleted as they are included in the 
definition of person. 

2) The fine is i:icreased from $50 to $100 to provide a more substantial deterrent to engaging in 
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the business without a proper license. 

§ 38.2-4711. Exemptions.- This chapter shall not apply to the inclusion of a charge for insurance in a
sale of property. goods or services payable in installments, or in a loan made for purposes other than the 
financing of insurance premiums only. 

§ 38.2-4712. Validity of secured transactions.- No filing of the premium finance agreement or recording
of a premium finance transaction shall be necessary to validate the agreement as a secured transaction. 

Drafting Note: This new section replaces existing subsection A of§ 38.1-745. 
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Title •• 2 

CHAPTER 48. 

Surplas Lines IAsurance Law. 

1. In § 38.2-4805 an amendment is proposed that clarifies Bureau policy that any
business referred to a surplus lines broker must come from a licensed P&C agent
and that surplus lines brokers may only compensate licensed P&C agents for
referral business.

2. In § 38.2-4806 an amendment is proposed that clarifies that the Commission is to
prescribe the combined affidavit form. This will allow for the inclusion of
information such as declining admitted insurer, underwriter and line of insurance
necessary for the Commission to monitor compliance with the law. In addition, a
provision is being added which will require the affidavit to show that the insured
has been given the notice required under subsection B prior to the placement of
insurance.

3. In § 38.2-4806 the concept of a good faith search is defined differently for
broker originated business and referral business. For broker originated business,
the concept of a good faith search with three unaffiliated authorized insurers is
defined as requiring that the three declinations come from insurers authorized to
write such business. The term authorized is defined to mean that a company is
licensed to write such business and has complied with the applicable filing
requirements of Chapter I 9. The purpose of these changes is to provide that
declining insurers must be able to write the insurance coverage sought. For
business that is referred by property and casualty agents the requirements  tmder
present law are retained.

4. Under proposed subsection C of § 38 .. 2-4806 commercial insureds, subject to
certain conditions, may waive the requirement of diligent search and thus have
the stn"plus lines broker place the business without obtaining declination from
three authorized insurers under this new subsection.

5. In § 38.2-4807 a new subsection B is proposed that requires records of each
poll cy to be kept for at least 5 years.

6. A new section numbered 38.2-4808 provides that payment to a surplus lines
broker shall be deemed to be payment to the insurer.

7. Amendments to § 38.2-4809 are proposed that will broaden the Bureau's scope of
authority with surplus lines brokers who are delinquent in paying the assessment
or premium tax. In addition, surplus lines brokers whose annual tax liability is 
expected to exceed $1,500 will be required to make quarterly tax payments and
all surplus lines brokers will be responsible for the taxes and assessment s  in a
fiduciary relationship with the Commonwealth of Virginia. Also, wilful
violations of the tax or assessment provisions will be a Class I misdemeanor.

8. An amendment to § 38.2-4811 gives the Commission discretionary authority to
extend by two months the period within which annual statements must be filed.

9. The sever ability provision that applied to all of form er Chapter 7. I is being
deleted in favor of a title-wide severability provision.
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CHAPTER 48. 

SURPLUS UNES INSURANCE LAW. 

§ 38.2-4800. Property and casualty insurance agents may be licensed as surplus lines brokers for certain
insurance from unlicensed insurers.-The Commission may issue a surplus lines broker's license to any 
person licensed as a property and casualty insurance agent for the procuring of insurance of the classes 
enumerated in §§ 38.2-109 through 38.2-121 and §§ 38.2-124 through 38.2-134 from insurers not licensed to 
transact insurance business in this Commonwealth. However, insurance of the rolling stock and operating 
properties of ra.ilroads used in interstate commerce or any liability or other risks incidental to the 
ownership, maintenance or operation of such railroads shall not be subject to this chapter. 

§ 38.2-4801. Applications for surplus lines brokers' liceIJSeS.-Every original applicant for a surplus lines
broker's license shall apply for sucb license on a form prescribed by the Commission, signed by the 
applicant. and containing any information the Commission requires. 

§ 38.2-4802. Fees for surplus Jines brokers' licenses.-The annual fee for each surplus lines broker's
license shall be fifty dollars. The tee shall be paid when the application for license is filed and then prior 
to March 15 of each subsequent year. However, the fee !or any license applied for after September 15 
shall be twenty-five dollars. All tees shall be collected by the Commission and paid into the state treasury 
to the credit of the fund for the maintenance of the Bureau of Insurance. 

§ 38.2-4803. Term of licenses; renewal.-Every licease issued puzsuant to this chapter shall be for a
term erpiring on March 15 next following the date of its i$uance and may be renewed for the ensuing 
license year, upon the filing of an applicati.on in the form prescribed by the Commission and payment of 
the lee prescribed in § 38.2-4802. 

§ 38.2-4804. Applicants to nle bond with Commission.-Prior to issuance of a license, the applicant shall
file with the Commission, and thereafter for as long as the license remains in effect be shall keep in force, 
a bond in favor of this Commonwealth in the amount of $25,000 with corporate sureties licensed by the 
Commission. The bond shall be conditioned that tbe broker will conduct business under the license in 
accordance with the provisions of the surplus lines insurance Jaw and that be will prompUy remit the taxes 
provided by such law. The bond shall not be terminated unless at least thirty days' prior written notice of 
the termination is filed with the Commission. 

§ 38.2-4805. Accepting and placing surplus lines busiziess.-No surplus lines broker shall accept surplus
lines business from any person other than an applicant for insurance or a duly licensed property and 
casualty insurance agent nor shall such surplus liaes broker compensate any person other than a duly 
licensed property and casualty insurance agent for such business. No person other than an applicant tor 
insurance or a duly licensed property and casualty insurance agent shall place surplus lines business with a 
surplus lines broker licensed under this chapter aor shall any person other than a duly licensed property 
and casualty agent accept compensation for such business. 

Dratting Note: The above change is intended to clarify Bureau policy that any business referred to 
a surplus Jines broker must come from a licensed property and casualty agent and that surplus lines 
brokers may only compensate licensed property and casualty agents for referral business. 

§ 38.2-4806. Affidavi'ts that insurance is unprocurable from licensed insuren; required; notice to insured.
-A. When any policy of insurance is procured under this cb.apter, the surplus lines broker procuring the
policy shall execute an affidavit in form and content as prescribed by the Commission stating that tbe
surplus lines broker was unable, alter diligent effort, to procure in a form and at a premium acceptable to
the insured the amount of such insurance from an insurer licensed in this Commonwealth to transact
insurance business of the class within which such insurance is included. The affidavit shall also affirm that
the insured was given the notice required and prescribed under subsection B of this section and shall be
filed with the CommisSion Within thirty days after the end of the calendar month in which any such
insurance has been procured. If the broker bas made more than one such placement of insurance with one
or more nonlicensed insurers within the preceding calendar month, the broker, in lieu of such individual
affidaVits, may execute and file, within thirty days of the end of the calendar month. a joint or combined
affidavit in form and content as prescribed by the Commission listi.IJg all such policies.

Dratting Notes: (I) A provision is being added which will require the affidavit to show that the 
insured has been given notice required under subsection B prior to the placement of insurance. 

(2) The change in the last sentence clarifies that the Commission is to prescribe the combined
affidavit form. This will allow for the inclusion of information such as declining admitted insurer, 
underwriter and line of insurance necessazy for the Commission to monitor compliance with the law . 

.. Class" of insurance shall mean those classes enumerated in §§ 38.2-109 through 38.2-121 and §§ 
38.2-124 through 38.2-134. For business th.at is referred from a licensed property and casualty insurance 
agent, a surplus lines broker shall be deemed to have made "diligent effort," as required in the preceding 
paragraph whenever the risk or portion of risk placed with a nonlicensed insurer has been rejected or 
declined by three insurers licensed to transact such class of insurance. For busin� that is originated by a 
surplus lines bro.leer, "diligent effort" means a good faith search for insurance among admitted insurers 
resulting in declinations of coverage by three unaffiliated admitted insurers licensed and authorized to write 
in this Commonwealth the insurance coverage sought. 

A company is authorized to write the insurance coverage sought when it is licensed for that class of 
insurance in this Commonwealth and has complied with the applicable provision of Chapter 19 of this title 
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concerning rules. rates and policy forms providing the insurance coverage sought, unless such insurance 
coverage has been exempted from filing by CommisSion order pursuant to § 38.2·1903. 

Drafting Note: For broker originated business. the concept of a good faith search with three 
unaffiliated authorized insurers is defined as requiring that the three declinations come from insurers 
authorized to write such business. The term authorized is defined to mean that a company is licensed to 
write such business and has complied with the applicable filing requirements of Chapter 19. The purpose of 
these changes is to provide that decUning insurers must be able to write the insurance coverage sought. 
For business that is referred t,y property and casualty agents the requirements under present law are 
retained. 

B. A notice in a form prescribed by the Commission shall be given to the insured under the provisions
of a policy procured pursuant to this chapter by the surplus lines broker procuring the policy or by any 
duly licensee: property and casualty insurance agent placing surplus Jines business with the surplus lines 
broker. The notice shall contain, but not be limited to. statements that the policy is being procured from or 
has been placed with an insurer approved by the Commission for issuance of surplus lines iIJSurance in this 
Commonwealth, but not licensed or regulated by the Commission and that there is no protection under the 
Virginia Property and casualty Insurance Guaranty Association.. established under Chapter 16 of this title, 
2gainst financial Joss to claimants or policyholders because of the insolvency of an unlicensed insurer. The 
notice shall also set forth the name, license number and mailing address of the broker. The notice shall be 
given prior to placement of the insurance; provided, in the event coverage must be placed and become 
effective within twenty-four hours after referral of the business to the surplus lines broker, the notice may 
be given promptly following such a placement. In addition, a copy of the notice shall be affixed to the 
policy. 

C. The requirement of a diligent search among companies licensed and authorized to write the class of
iIJSurance sought may be waived by a commercial insured. For purposes of this section. a "commercial 
iIJSured" is an insured (i) who procures the insurance of any risk or risks by use of the services of a

full-time employee acting as an insurance manager or buyer, (ii) whose aggregate annual premiums for 
insurance on all risks total at least $75,000 or (iii) who has at least twenty-five full-time employees. Such 
waiver shall be in writing on a form prescribed by the Commission and shall be signed by the commercial 
insured. One copy of the signed waiver shall be retained by the surplus lines broker for the time period 
specified in § 38.2-4807 and one copy shall be attached to the affidavit forwarded to the Commission as 
prescribed in subsection A of this section. 

Drafting Note: Under proposed subsection C commercial insureds, subject to certain conditions, may 
waive the requirement of diligent search and thus have the surplus lines broker place the business 
withoct obtaining declination from three authorized insurers under this new subsection. 

D. Within thirty days after the end of each calendar month each person licensed under this chapter
shall file a report With. the Commission summarizing the business transacted during that month. Such report 
shall be on a form prescribed by the Commission and shall include for each surplus lines policy written 
the direct gross premium, the policy number, the name of the insured, the policy period and the name of 
the insurer from wbich coverage has been procured. However. a surplus lines broker may file the 
combined affidavit set forth in subsection A of this section in lieu of this report provided such combined 
affidavit contains all of the information required by this subsection. 

Drafting Note: New subsection D codifies the monthly report currently required of all surplus lines 
brokers. 

§ 38.2-4807. Licensees to keep records and file annual statement of policies.-A. Every person licensed
pursuant to this chapter shall keep in his office a complete record of, and file in the office of the 
Commission annually on or before March l, a statement setting forth (i) each policy of insurance procured 
by him under this chapter during the previous calendar y�ar; (ii) the name and address of the iasurer or 
insurers; (iii) the inception and expiration dates of each policy; (iv) the perils insured against; (v) the 
location of each risk so insured and the premium rate and the gross premium charged for each such 
policy of insurance; (vi) the amount of premium returned; and (vii) any other information the CommisSion 
requires. The annual statement shall be on a form furnished by the Commission and shall be verified. 

B. The record of each policy of insurance shall be kept open at all reasonable times to evimination by 
the Commission without notice for a period of not less than five years following termination of the policy. 

Dratting Note: New subsection B proposes that records of each policy be kept for at least 5 years. 
This provision is consistent with the record keeping practices required by the Commission of other 
licensed companies. 

§ 38.2-4808. Effect of payment to surplus lines broker.-A. No surplus lines broker may accept a
payment of premium for issuance of surplus lines insurance before placing the insurance with an eligible 
surplus lines insurer. 

B. A payment of premium to a surplus lines broker shall be deemed to be payment to the insurer
notwithstanding any policy conditions or stipulations to the contrary. 

Drafting Note: The new section is similar to the NAIC model providing that payment of premium 
to a surplus lines broker shall be deemed to be payment to the insurer. 

§ 38.2-4809. Licensees to pay assessments and license taxes on insurers.- A. Every person licensed
under this chapter shall be subject to the annual assessment. penalties, and other provisions of §§ 38.2-400 
and 38.2-403 and shall also be subject to the annual taxes, penalties, and other provisions of Article 1 of 
Chapter 25 of Title 58.l on each policy of insurance procured by him during the preceding calendar year 
with an insurer not licensed to transa.ct insurance business in this Commonwealth. 
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B. Each person licensed under this chapter whose annual premium tax liability can reasonably be 
expected to exceed $1,500 shall file a quarterly tax report with the Commission. Such report shall be on a

form prescribed by the Commission. This report shall be filed no later than thirty days after the end of 
each calendar quarter. Notwithstanding any provision to the contrary, each such person shall pay the 
premium tax owed tor the direct gross premiums adjusted for additional and returned premiums shown by 
each quarterly tax report when such report is filed With the Commission. 

C. In addition to other penalties provided by Jaw, any person licensed or required to be licensed under
this chapter wi,o willfully fails or refuses to pay the lull amount of the t.ax or assessment required by this 
chapter, either by himself or through his agents or employees, or who makes a false or fraudulent return 
with intent to evade the tax or assessment hereby levied, or who makes a false or fraudulent claim for 
refund shall · be guilty of a Class 1 misdemeanor. 

D. If any person licensed or required to be licensed under this chapter charges and collects from the
insured the taxes and assessments required by this section, such person shall be a fiduciary to this 
Commonwealth for any taxes and assessments owed to this Commonwealth under this chapter. 

Drafting Note: The above change will broaden the Bureau's scope of authority with surplus lines 
brokers who are delinquent in paying the assessment or license t.ax. In addition, surplus lines brokers 
whose annual tax liability is expected to exceed Sl,500 will be required to make quarterly tax payments 
and all surplus lines brokers will be responsible for the taxes and assessments in a fiduciary relationship 
with the Commonwealth of Virginia. Also, willful violations of the tax or assessment provision will be 
deemed a Class I misdemeanor. 

§ 38.2-4810. Issuance and delivery of surplus Jines policies; prior authority or information required.
Each policy or other written eVidence of i.nsu.rance procured pursuant to this chapter shall be delivered 
prompUy to the insured. No surplus lines broker shall issue or deliver any policy or other written evidence 
of insurance or represent that insurance will be or has been granted by an unlicensed insurer unless (i) he 
has prior written authority from such insurer for the insurance, (ii) he has received information from the 
insurer in the regular course of business that the insurance has been granted, or (iii) an insurance policy 
providing the insurance actually has been issued by the insurer .and delivered to the insured. 

§ 38.2-4811. Surplus lines coverage to be placed only with unlicensed insurers approved by Commission.
-A. No surplus lines broker shall procure a policy of insurance with any insurer not licensed to transact
insurance business in this Commonwealth, unless such unlicensed insurer bas prior approval of the
Commission to issue surplus lines insurance.

B. Any unlicensed insurer wishing to be approved by the Commission to issue surplus Jines coverage
may receive such approval upon providing: 

1. Satisfactory evidence of good repute and financial integrity; and

2. Proof that it qualifies under (a), (b) or (c) of this paragraph:

a. Has capital and surplus or its equivalent under the Jaws of its domiciliary jurisdiction, which equal 
the greater of (i) the minimum capital and surplus requirements under §§ 38.2-1029, 38.2-1030, 38.2-1031 
and 38.2-1033 or (ii) $2.5 million three years after June 30, 1984; $3.5 million five years alter June 30, 
1984; and $5 million six years alter June 30, 1984. 

After June 30, 1990, the requirements of paragraph 2a of this subsection may be satisfied by an 
unlicensed insurer possessing less than $5 million in capital and surplus upon an affirmative finding of 
acceptability by the Commission. The finding shall be based upon such factors as quality of management, 
capital and surplus of any parent company, company underwriting profit and investment income trends, and 
company record and reputation Within the industry. In no event, however, shall the Commission make an 
affirmative finding of acceptability when the surplus lines insurer's capital and surplus is Jess than S3.5 
million. In addition. an alien insurer may quality under this paragraph if it maintains in the United States 
an irrevocable trust fund in either a national bank or a member of the Federal Reserve System, in an 
amount not less than $1.5 million for the protection of all of its policyholders in the United States. This 
trust fund shall consist of cash, securities, letters of credit. or investments of substantially the same

character and quality as those which are eligible investments for admitted insurers authorized to write like 
classes of insurance in this Commonwealth. Such trust fund, which shall be included in any calculation of 
capital and surplus or its equivalent, shall have an expiration date which at no time shall be less than fiVe 
years; and 

b. In the case of any Lloyd's or other similar unincorporated group of alien individual insurers,
maintai� a trust fund of not Jess than $50 million as security to the full amount thereof for all 
policyholders and creditors in the United States of each member of the group, and such trust shall likewise 
comply With the terms and conditions established in paragraph 2a of this subsection for alien insurers; and 

c. In the case of an "insurance exchange" created by the laws of individual states, maintains capital
and surplus, or the substantial equivalent of capital and surplus, of not Jess than $15 million in the 
aggregate. For insurance exchanges which maintain funds for the protection of all insurance exchange 
policyholders, each individual syndicate shall maintain minimum capital and surplus, or the substantial 
equivalent of capital and surplus, of not less than $1.5 million. If the insurance exchange does not maintain 
funds for the protection of all insurance exchange policyholders, each individual syndicate shall meet the 
minimum capital and surplus requirements of paragraph 2 a of this subsection. 
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C. Any such unlicensed insurer shall cause to be provided to the Commission not later than six months
alter the close of the period reported upon a copy of i'ts current annual statement certified by the insurer. 
The report shall be: 

l. Filed with and approved by the regulatory authority in the domicile of the nonadmitted insurer; or

2. Certified by an accounting or auditing firm licensed in the jurisdiction of the insurer's domicile; or 

3. In tbe -case of an insurance exchange, may be an aggregate combined statement of all underwriting
syndicates operating during the period reported upon. 

The Commission. at its discretion, may extend the period for filing an annual statement by a maximum 
of two months. 

Dratting Note: Alien insurers frequently find it difficult to file annual statements within six months. 
The above change gives the Commission discretionary authority to extend the filing period by · two 
months.

D. If at any time the Commission has reason to believe that an eligible surplus lines insurer (i) is in
u1JSOund financial condition. (li) is no longer eligible under paragraph 2 above, (iii) bas wintuHy violated 
the laws of this Commonwealth, or (iv) does not make reasonably prompt payment of Just losses and 
claims in this Commonwealth or elsewhere, the Commission may declare it ineligible. The Commission shall 
promptly mail notice of all such declarations to each surplus lines licensee. 

§ 38.2-4812. Surplus lines insurers subject to Unlicensed Insurers Process.- Every insurer issuing surplus
lines coverage under this Chapter Shall be subject to the provisions of§§ 38.2-801 through 38.2-804. 

§ 38.2-4813. Commission to make rules and regulations. -The Commission may make, approve and
adopt reasonable rules and regulations consistent with this chapter to effect the purposes of this chapter. 

§ 38.2-4814. Peaalties.-Any violation of this chapter shall be punished as provided for in §§ 38.2-218 
and 38.2-1831. 

§ 38.2-4815. Effect on other provisions of Title 38.2.- Except as is otherwise provided herein, the
provisions relating to the licensing and control of surplus lines brokers shall have no effect on or in any 
way alter any of the other provisions of this tiUe. 

Drafting Note: Section 38.1-327.61 is being deleted in favor of a tiUe-Wide severa.bility provision. 
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Title 38.2 

CHAPTER 49. 

Continuing Care Provider Registration and Disclosure. 

As this chapter was enacted during the 1985 session of the General Assembly and 
the Bureau has no experience in regulating these entities at this time, no substantive 
changes are proposed for this chapter .. 
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CHAPTER 49. 

CONTINUING CARE PROVIDER REGISTRATION AND DISCLOSURE. 

§ 38.2-4900. Definitions.-As used in this chapter:

.. Continuing C!Jre" means providing or committing to provide board. lodging and nursing services to an 
individual. other than an individual related by blood or marriage. (i) pursuant to an agreement effective
tor the life of the individual or for a period in excess of one year, including mutually terminable contracts, 
and (ii) in consideration of the payment of an entrance tee or periodic charges. A contract shall be 
deemed to be one offering nursing services. irrespecttve of whether such services are provided under such 
contract. if nursing services are offered to the resident entering such contract either at the facility in 
question or pursuant to arrangements specifically alfered to residents of tbe facility. 

"Entrance lee.. means an initial or deferred transfer to a provider of a sum of money or other
property made or promised to be made in advance or at some future time as full or partial consideration 
tor ac�eptance of a specified individual as a resident in a facility. A fee which is less than the sum of the 
regular periodic charges for one year of residency shall not be considered to be an entrance fee . 

.. FaciUty" means the place or places in which a person undertakes to provide continuing care to an 
indiVidual. 

"Provider" means any person. corporation, partnership or other entity that provides or offers to 
provide continuing care to any individual in an e1Cisting or proposed facility in this Commonwealth. Two or 
more related individuals, corporations, partnerships or other entities may be treated as a single provider if 
they cooperate in ot/eriag services to the residents of a facility. 

··Resident" means an individual entiUed to receive continuing care ill a facility.

"Sollcit" meaas all actions of a provider or b.is agent in seeking to have individuals enter into a 
continuing care agreement by any means such as, but not limited to, personal, telephone or mail 
communication or any other communication directed to and received by any individual, and any 
advertisements in any media distributed or communicated by any means to individuals. 

§ 38.2-4901. Registration.-A Except as provided in § 38.2-4912, no provider shall eagage in the business
of providing or altering to provide continuing care at a facility in this Commonwealth uDless the provider 
bas registered with the Commission with respect to such laciUty. 

B. A registration statement shall be filed with the Commission by the provider on forms prescribed by 
the Commission and shall include: 

l. All information required by the CommisSion pursuant to its enforcement of this chapter; and

2. The initial disclosure statement required by § 38.2-4902.

C Registration shall be approved or disapproved in writing by the Commission within Dinety days of 
the llUag. 

§ 38.2-4902. Disclosure statement-A. The disclosure statement of each facility shall contain all of the 
lollowiag information unless such information is contained in the continuing care contract and a copy of 
that contract is attached to and made a part of the initial disclosure statement: 

1. The name and business address of the provider and a statement of whether the provider is a

partnership, foundation, association. corporation or other type of business or legal entity. 

2. Full information regarding ownership ot the property on which the facility is or will be operated
and of the buildings in which it is or will be operated. 

3. The names and business addresses of the officers, directors, trustees, managing or general partners.
and any person having a ten percent or greater equity or beneficial interest in the provider, and a 
description ot such person's interest in or occupation with the provider. 

4. For (i) the provider, (ii) any person named in response to paragraph 3 ol tllis subsection or (iii) the 
proposed management, if the facility will be managed on a day-to-day basis by a person other than an 
individual directly employed by the proVider: 

a. A description of any business experience in the operation or management of similar facilities.

b. The name and address ol any professional service. firm, association, foundation, trust, partnership or
corporation or any oUJer bUSiness or legal enury in w1ucn sueb person b.as, or WlliClJ 11.as in such persou., a 
ten percent or greater interest and which it is presently intended will or may provide goods, leases or 
services to the provider of a value of $500 or more, within any year, including: 

(I) A description of the goods, leases or services and the probable or ant:icipated cost thereof to the 
proVider; 
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(2) The process by which the contract was awarded;

(3) Any additional offers that were received; and 

( 4) Any additional information requested by the Commission detailing how aad why a contract was
awarded. 

c. A description of any matter in which such person:

(1) Has been convicted of a felony or pleaded nolo contendere to a criminal charge, or been held
liable or enjoined in a civil action by final judgment, if the crime or civil action involved fraud, 
embezzlement, fraudulent conversion, misappropriation of property or moral turpitude; or 

(2) Is subject to an injunctive or restrictive order of a court of record, or within the past five years
had any state or federal license or permit suspended or revoked as a result of an action brought by a 
governmental agency or department, arising out of or relating to business activity or health care, including 
without limitation actions affecting a license to operate a foster care facility, nursing home, retirement 
home, home for the aged or facility registered under this chapter or similar laws in another sta.te; or 

(3) Is currently the subject of any state or federal prosecution, or administrative investigation involving
allegations of fraud, embezzlement, fraudulent conversion, or misappropriation of property. 

5. A statement as to:

a. Whether the provider is or ever has been affiliated with a religious, charitable or other nonprofit
organuation, the nature of any such affiliation, and the extent to which the affiliate organuation is or will 
be responsible for the financial and contractual obligations of the provider. 

b. Any provision of the federal Internal Revenue Code under which the provider is exempt from the
payment of income tax. 

6. Tbe location and description of the real property of the facility, existing or proposed, and to the
extent proposed, the estimated completion date or dates of improvements, whether or not construction has 
begun and the contingencies under which coIJStruction may be deterred. 

7. The services provided or proposed to be provided under continuing care contracts, including the
extent to which medical care is furnished or is available pursuant to any arrangement. The disclosure 
statement shall clearly state which services are included in basic continuing care contracts and which 
services are made available by the provider at extra charge. 

8. A description of all fees required of residents, including any entrance fee and periodic charges. The
description shall include (i) a description of all proposed uses of any funds or property required to be 
transferred to the provider or any other person prior to the resident's occupancy of the facility and of any 
entrance fee, (ii) whether provisions exist for the escrowing and return of any such funds, property or 
entrance fee and the manner and any conditions of return, and (iii) the manner by which the provider 
may adjust periodic charges or other recurring lees and any limitations on such adjustments. If the facility 
is already in operation, or if the provider operates one or more similar facilities within this 
Commonwealth. there shall be included tables shoWing the frequency and average dollar amount of each 
increase in periodic rates at each facility tor the previous five years or such shorter period that the 
facility has been operated by the provider. 

9. Any provisions that have been made or will be made to provide reserve funding or security to
enable the provider to fully perform its obligations under continuing ca.re contracts, including the 
establishment of escrow accounts, trusts or reserve funds, together with the manner in which such funds 
will be invested and the names and experience of persons who will make the investment decisions. The 
disclosure statement shall clearly st.ate whether or not reserve funds are maintained. 

10. Certified financial statements of the provider, including (i) a balance sheet as of the end of the two
most recent fiscal years and (ii) income statements of the provider for the two most recent fiscal years or 
such shorter periOd that the provider has been in existence. 

11. A pro forma income statement for the current fiscal year.

12. If operation of the facility has not yet commenced, a statement of the anticipated source and
applicativn of the funds used or to be used in the purchase or construction of the facility, including: 

a. An estimate of the cost of purchasing or constructing and equipping the facility including such
Tf!la!ed costs as financing expense, legal expense, land costs, occupancy development costs and all other 
szmllar costs that the provider expects to incur or become obligated for prior to the commencement of 
operations. 

b. A description of any mortgage loan or other long.term financing intended to be used for any
purpose in the financing of the facility and of the anticipated terms and costs of such financing, including 
without limitation, all payments of the proceeds of such financing to the provider, management or any 
related person. 
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c. An estimate of the percentage of entrance fees that will be used or pledged tor the construction or
purchase of the facility, as security for long-term financing er for any other use in connection with the 
commencement of operation of the facility. 

d. An estimate of the total entrance lees to be received from or on behalf of residents at or prior to
commencement of operation of the facility. 

e. An estimate of the funds. ii any, which are anticipated to be n� to fund start-up losses and
provide reserve funds to assure full performance of the obligations of the provider under continuing care 
contracts. 

f. A projection of estimated income from fees and charges other than entrance fees, showing individual
rates presenUy anticipated to be charged and including a description of the assumptions used for 
calculating the estimated occupancy rate of the facility and the effect on the income of the facility of any 
government subsidies for health care services to be provided pursuant to the continuing care contracts. 

g. A projection of estimated operating expenses of the lacility7 induding (i) a description of the 
assumptions used in calculating any expenses and separate allowances for the replacement of equipment 
and furnishings and anticipated major structural repairs or additions and (ii) an estimate of the percentage 
of occupancy required tor continued operation of the facility. 

h. Identification of any assets pledged as collateral for any purpose.

i. An estimate of annual payments of principal and interest required by any mortgage loan or other
long-term financing. 

13. A description of the provider's criteria tor admission of new residents.

14. A description of the provider's policies regarding access to the facility and its services for
nonresidents. 

15. Any other material information concerning the tacili'ty or the provider that may be required by the
Commission or included by the provider. 

B. The disclosure statement shall state on its cover that the filing of the disclosure statement with the
Commission does not constitute recommendation or endorsement of the facility by the Commission. 

C. A copy of the standard form or forms for continuing care contracts used by the provider sball be
attacbed as an eXhibit to each disclosure statement 

D. If the Commission determines that the disclosure statement does not comply with the proVisioIJS of
this chapter, it shall bave the right to take action pursuant to § 38.2�915. 

§ 38.2-4903. Availability of disclosure statement to prospective residents.-At least three days prior to the 
execution of a continuing ca.re contract or the transfer of any money or other propert.y to a provider by .or
on behalf of a prospective resident, whichever first occu� the provider sba1J deliver to the person with 
whom the contract is to be entered into a copy of a disclosure statement with respect to the facility in 
question meeting all requirements of this chapter as of the date of its delivery. 

§ 38.2-4904. Annual disclosure statements.-A. Within tour months following the end of the provider's
fiscal year, each provider shall file With the Commission and make available by written notice to each 
resideat at no cost an annual disclosure statement which shall contain tbe information required tor the 
initial disclosure statement set forth in § 38.2-4902. 

B. The annual disclosure statement shall also be accompanied by a narrative describing any material
differences between: 

l. Tbe prior fiscal year's pro lorma income st.atement, and

2. The actual results of operations during that fiscal year.

C. Tbe annual disclosure statement shall describe tbe disposition of any real property acquired by the
provider from residents of the facility. 

D. In addition to filing the annual disclosure statement, the provider shall amend its currenUy filed
disclosure statement at any other time if, in the opinion of the proVider, an amendment is necessary to 
prevent the diScJosure statement from containing any material misstatement of tact or failing to state any 
material fact required to be stated therein. Any such amendment or amended disclosure statement shall be 
nled With the Commission before it is delivered to any resident or prospective resident and is subject to all 
the requirements of this chapter, and the provider shall notify each resident of the existence of such 
amendment or amended disclosure statement. 

E. If the Commission determines that the disclosure statement does not comply with the provisions of
this chapter, it shall have the right to take action pursuant to § 38.2-4915. 

§ 38.2-4905. Resident's contract.-A. In addition to other provisions considered proper to effect the
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purpose of any continuing care contract, each contract executed on or after the effective date of this 
chapter shall: 

1. Provide tor the continuing care ol only one resident, or for two or more persons occupying space
designed for multiple occupancy, under appropriate regulations established by the provider. 

2. Show the value of all property transferred, including donations, subscriptions, tees and any other 
amounts paitJ or payable by, or on behalf of, the resident or residents. 

3. Speci'ty all services which are to be provided by the provider to each resident including, in detail,
all items that each resident will receive and whether the items will be provided for a designated time 
period or for life and the estimated current monthly cost to the provider tor providing the care. Such 
items may include, but are not limited to, food, shelter, nursing care, drugs, burial and incidentals. 

4. Describe the physical and mental health and financial conditions upon which the provider may
require the resident to relinquish his space in the designated facility. 

5. Describe the physical and mental health and financial conditions required for a person to continue
as a resident. 

6. Describe the circumstances under which the resident will be permitted to remain in the facility in 
the event of financial difficulties of the resident. 

7. State (i) the current fees that would be charged if the resident marries while at the designated
facility, (ii) the terms concerning the entry of a spouse to the facility and (iii) the consequences it the 
spouse does not meet the requirements tor entry. 

8. Provide that the provider shall not cancel any continuing care contract with any resident without 
good cause. Good cause shall be limited to: (i) proof that the resident is a danger to himself or others; (ii) 
nonpayment by the resident of a monthly or periodic fee; (iii) repeated conduct by the resident that 
interferes with other resideIJts' quiet enjoyment of the facility; or (iv) persistent refusal to comply with 
reasoaable written rules and regulations of the facility. If a provider seeks to cancel a contract and 
terminate a resident's occupancy, the provider shall give the resident written notice of. and a reasonable 
opportunity to cure within a reasonable period, whatever conduct is alleged to warrant the cancellation of 
the agreement. Nothing herein shall operate to relieve the provider from duties under Chapter 13.2 (§ 
55-248.2 et seq.) of TiUe 55 wben seeking to terminate a resident's occupancy. 

9. Provide in clear and understandable language, in print no smaller than the largest type used in the 
body of the contract. the terms governing the refund of any portion of the entrance fee and the terms 
under which such lee can be used by the provider. 

1 O. State the terms under which a contract is cancelled by the death of the resident. The contract may 
contain a provision to the effect that, upon the death of the resident, the money paid tor the continuing 
care of such resident shall be considered earned and become the property of the provider. 

11. Provide for at least thirty days' advance notice to the resideat. before aay change in fees, charges
or the scope of care or services may be effective, except for cbanges required by state or federal 
assistance programs. 

12. Provide that charges for care paid in one lump sum shall not be increased or changed during the 
duration of the agreed upon care, except for changes required by state or federal assistance programs. 

B. A resident shall have the right to rescind a continuing care contract, without penalty or forfeiture,
within seven days after making an initial deposit or executing the contract A resident shall not be required 
to move into the facility designated in the contract before the expiration of the seven-day period. 

C. II a resident dies before occupying the facility, or is precluded through illness, injury or incapacity
from becoming a resident under the terms of the continuing care contract, the contract is automatically 
rescinded and the resident or bis legal representative shall receive a full refund of all money paid to the 
provider, except those costs specifically incurred by the provider at the request of the resident and set 
forth in writing in a separate addendu� signed by both parties to the contract. 

D. No standard continuing care contract form shall be -used in this Commonwealth until it has been
submitted to the Commission. If the Comm.i$ion determines that the contract does not comply with the 
provisions of this chapter, it shall have the right to take action pursuant to § 38.1-970 to prevent its use. 
The failure of the Comm.i$ion to object to or disapprove of any contract shall not be evidence that the 
contract does or does not comply with the provisions of this chapter. However, individualized amendments 
to any standard form need not be tiled with the Commission. 

§ 38-2-4906 Sale OT transfer of ownership oT change in management.�A. No provider and no pe�n or 
entity owning a provider shall sell or transfer, direcUy or indirectly, more than fifty percent of the 
ownership of the provider or of a continuing care facility without giving the Commission written notice of 
the intended sale or transfer at least thirty days prior to the consummation of the sa.le or traasfer. A series 
of sales or transfers to one person or entity, or one or more entities controlled by one person or entity, 
consummated within a six-month period that constitute, in the aggregate, a sale or transfer of more than 
fitty percent of the ownership of a provider or of a continuing care facility shall be subject to the 
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foregoing notice pr:,visions. 

B. A provider or continuing care facility that shall change its chief executive officer, or its
management firm if managed under a contra.ct With a third party, shall promptly notify the Commission 
and the residents of each such change. 

§ 38.2-4907. Financial instability.-A. The Commission may act as authorized by § 38.2-4915 to protect
residents or prospective residents when the Commission determines that: 

1. A provider has been or will be unable to meet the pro forma income or cash now projections
previously filed by the provider and such failure may endanger the ability of the provider to perform fully 
its obligation pursuant to its continuing care contraC'ls; or 

2. A provider is bankrupt, insolvent. under reorganization pursuant to federal bankruptcy laws or in
imminent danger of becoming bankrupt or insolvent 

§ 38.2-4908. Waivers.-No act, agreement or statement of any resident or by a.a individual purchasing
care tor a resident under any agreement to furnish care to tbe resident shall coastitute a valid waiver of 
any provision of this chapter intended for the benefit or protection of the resident or the individual 
purchasing care tor the resident. 

§ 38.2-4909. Untrue, deceptive or misleading advertising.-Tbe provisions of § 18.2·216 shall apply to all
providers. 

§ 38.2-4910. Right of organization.-A. Residents shall have the right of sell�rganization. No retaliatory
conduct shall be permitted against any resident for membership or participation in a residents' organization. 
The provider shall be required to provide to the organir.atioa a copy of all submissions to the CommisSion. 

B. The board of directors, its designated representative or other such goveraiag body of a continuing
care facility shall bold meetings at least quarterly With tb.e residents or representatives elected by the 
residents of the · continuing care facility tor the purpose of tree discussion ol issues relatilJg to tile facility. 
These Issues may include income, expenditures and fina1Jcial matters as they apply to the facility and 
pl'Ol)OS$d changes in policies, programs. facilities and services. Residents sball be entitled to seven days' 
notice of each meeting. 

§ 38.2-4911. Civil liability.-A. A person contracting with a provider tor continuilJg ca.re may terminate
the coatinuing care contract and such provider shall be liable to the person contracting for continuing care 
lor repayment of an fees paid to the provider, facility or person violati.ag this chapter, together With 
interest thereon at the legal rate tor judgments, court costs and reasonable attorney's tees, less the 
reasonable value of care and lodging provided to tb.e resident prior to the termination at the contract, a.ad

tor damages ii alter the effective date of this chapter such provider or a person acting on his behalf, With 
or without actual Jmowlectge ol tbe violation, eaters into a contract with such person: 

1. For continuing care at a facility which .bas not regi.stered under this cbapter; or

2. Without having first proVided to such person a disclosure statement not (i) containiJJg any un�e
statement ol a material tact or (ii) omitting a material tact required to be stated therein or necessary m 
order to make the statements made therein not misleadiJJg, in IigJJt of the circumstances under which they 
are made.

B. A person who wilJlulJy or reclclessly aids or abets a provider in the colfllllbmon of any act
prohibited by this section shall be liable as set out in subsection A ot this section. 

C. The Commission shall have no jurisdiction to adjudicate controversies concerning contiJluiDg care
contracts. A breach of contract shall not be deemed a violation of this chapter. Termination of a contract 
pursuant to subsection A of this section sbaJ1 not preclude the resident's seeking any other remedies 
available under any law. 

§ 38.2-4912. Special provisions for emting providel'S; rights of residents with certain existing providers.
A. Providers existing prior to the effective date of this chapter shall comply with its provisions withi� �iX 
months of its effective date. However, tb.e Commi$ion may extend the period Witllin which an existing 
facility shall comply with this chapter tor an additional six months with good cause shown. 

B. Continuing care contracts entered into prior to the ettecttve date of this chapter or prior to
registration of the provider shall be valid and binding upon both parties in accordance with their terms. 

§ 38.2-4913. Regulations.-A. The Commission shall have the authority to adopt, amend or repeal rules
and regulations that are reasonably necessary tor the enforcement of the provisions of this chapter. Tile 
Commission may issue regulations setting forth those transactions which shall require the payment of fees 
by a provider and the lees which shall be charged. 

B. Any provider may be given a reasonable time, not to exceed 120 days tram the date of publication.
of any applicable rules and regulations or amendments thereto adopted putsUalJt to this chapter, within 
which to comply with the rules and standards. 

Dratting Note: The deleted sentence will not be needed as this chapter will be effective prior to the 
adoption of Title 38.2. 
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§ 38.2-4914. Investigations and subpoenas.-A. The Commission may make public or priVate investigations
within or outside of this Commonwealth it deems necessaiy to determine whether any person has violated 
any provision of this chapter or any rule, regulation or order promulgated by the Commission. 

B. For the purpose of any investigation or proceeding under this chapter, the Commission or any
officer designated by it may administer oaths and affirmations, subpoena witnesses, compel their 
attendance. take evidence and require the production of any boo.ks, papers, correspondence, memoranda, 
agreements or other documents or records which the Commission deems relevant or material to the 
inquiry. 

§ 38.2-4915. Cease and desist orders; injunctions.-Whenever it appears to the Commission that any
person bas engaged in, or is about to engage in, any act or practice constituting a violation of this chapter 
or any rule, regulation or order issued under this chapter, the Commission may: 

1. Issue an order directed at any such person requiring him to cease and desist from engaging in such
act or practice. 

2. Upon a proper showing. issue a permanent or temporaJY injunction, or a restraining order to enforce
compliance with this chapter or any rule, regulation or order issued under this chapter. 

§ 38.2-4916. Penalties.-A. Any person who willfully and knowingly Violates any provision of this c�apter,
or any rule, regulation or order issued under this chapter, shall be subject to payment of a fme as 
provided in § 38.2-218. 

B. Nothing in this chapter limits the power of the Commonwealth to punish any person for any conduct
which constitutes a crime under any other statute. 
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38.1-94 38.2-1029 

38. 1-95 38.2-1031 

38.1-95. l 38.2-1030 

38. 1-96 38.2-1036 

38. 1-97 38.2-1037 

38.1-97.1 Repealed 

38. 1-97. 2 38.2-1038 

38.1-98 38.2-1025 

38. 1-98. l 38.2-1039 

38. 1-99 38.2-1040 

38. 1-100 38.2-1041 

38. 1-101 38.2-1042 

38.1-102 38.2-1043 

38. 1-103 38.2-1044 

38. 1-104 Repealed 

38. 1-105 Repealed 

38. 1-105. 1 Repealed 

38. 1-106 Repealed 

38.1-107 Repealed 

38.1-108 38.2-1045 

38. 1-109 Repealed 



-10-

38. l-110 38.2-1046 

38. 1-111 38.2-1047 

38. 1-112 38.2-1048 

38. 1-113 38.2-1049 

38. 1-114 38.2-1050 

38. 1-115 38.2-1051 

38. 1-116 38.2-1052 

38. 1-117 38.2-1053 

38. 1-118 38.2-1054 

38. 1-119 38.2-1055 

38. 1-120 38.2-1056 

38. 1-121 38.2-1057 

38. 1-122 38.2-1058 

38.1-123 

through Repealed in 1981 

38.1-125 

Chapter 3 

38.1-126 38.2-1500 

38.1-127 38.2-1501 

38.1-128 38.2-1502 

38. 1-129 38.2-1503 

38.1-129(1) 38.2-1501 



38. l- l 30

38. l-131

38. 1-131 . l

38. 1-132

38. 1-133

38.1-133.1 

38. 1-134

38.1-135 

38.1-136 

38.1-137 

38. 1-138

38.1-139 

38. l-140

38. 1-141 

38. l-142

38. l-143

38. 1-144 

38.1-145 

Chapter 4 

38.1-159 

38. 1-160

38. 1-161

-11-

38.2-1504 

38.2-1505 

38.2-1506 

38.2-1507 

38.2-1508 

38.2-1509 

38.2-1510 

38.2-1511 

38.2-1512 

38.2-1513 

38.2-1514 

38.2-1515 

38.2-1516 

38.2-1517 

38.2-1518 

38.2-1519 

38.2-1520 

38.2-1521 

38.2-1300 

38.2-1301 

38.2-1302 



-12-

38. 1-162 38.2-1303 

38. 1-163 38.2-1304 

38. 1-164 38.2-1305 

38. 1-165 38.2-1306 

38. 1-165. 1 38.2-1810 

38.1-166 38.2-1307 

38.1-167 38.2-1308 

38. 1-168 38.2-1309 

38.1-169 38.2-1310 

38.1-170 38.2-1311 

38.1-171 38.2-1312 

38. 1-171 . 1 38.2-1316 

38.1-172 38.2-1313 

38. 1-173 38.2-1314 

38. 1-173. l 38.2-1315 

38.1-173.2 38.2-1315 

38. 1-17 4 38.2-1317 

38. 1-175 38.2-1318 

38. 1-176 38.2-1319 

38. 1-177 38.2-1320 

38.1-178 38.2-1321 

38. 1-178. 1 38.2-1322 

38. 1 - 178. l : 1 38.2-1323 



-13-

38.1-178.l:2 38.2-1324 

38. 1-178. l : 2 < l) 38.2-1322 

38.1-178. l :3 38.2-1325 

38.1-178.1:4 38.2-1326 

38.1-178.1:5 Repealed 

38.1-178.l:6 38.2-1327 

38.1-178.1:7 38. 2-1328

38.1-178.2 38.2-1329 

38.1-178.3 38.2-1330 

38. 1-178. 3: l 38.2-1331 

38.1-178.4 38.2-1332 

38.1-178.5 38.2-1333 

38.1-178.6 Repealed 

38.1-178. 7 Repealed 

38. 1-178.8 Repealed 

38. 1-178. 9 38.2-1334 

38.1-178.1 l 38. 2-1335 

38.1-178.12 38.2-1336 

38. 1-178. 13 38.2-1337 

38.1-178.14 38.2-1338 

38.1-178.15 38.2-1339 

38. 1-178. 16 Repealed 

38. 1-178. 17 Repealed 



38.1-178.18 

38. 1-178. 19

Chapter 5 

38.1-179 

through 

38. 1-217

Chapter 5. 1 

38. 1-217. 1

38.1-217 .2 

38.1-217.3 

38. l-217. 4

38. 1-217. 5

38. 1-217. 6

38. 1-217. 7

38. l-217 .8

38. 1-217. 9

38. 1-217 . 10

38.1-217.ll 

38. 1-217 . 1 2

38.1-217 .13 

38. 1-217 .14

-14-

Repealed 

38.2-1340 

Repealed in 1983 

38.2-1400 

38.2-1401 

38.2-1402 

38.2-1403 

38.2-1404 

38.2-1405 

38.2-1406 

38.2-1407 

38.2-1408 

38.2-1409 

38.2-1410 

38.2-1411 

Repealed 

Repealed 



-15-

38. 1-217 . 1 5 38.2-1412 

38.1-217 .16 38.2-1413 

38. 1-217 . 1 7 38.2-1414 

38. l -217. i 8 38.2-1415 

38. 1 -217 . 1 9 38.2-1416 

38.1-217 .20 38.2-1417 

38. 1-217.21 38.2-1418 

38.1-217.22 38.2-1419 

38. 1-217.23 38.2-1420 . 

38. 1-217 .24 · 38.2-1421

38. 1-217.25 38.2-1422

38. 1-217. 2 6 38.2-1423

38.1-217.27 38.2-1424

38. 1-217. 28 38.2-1425

38.1-217.29 38.2-1426

38.1-217.30 38.2-1427

38.1-217. 31 38.2-1428

38 . l -21 7 . 32 38.2-1429

38.1-217 .33 38.2-1430

38.1-217. 34 38.2-1431

38. 1-217.35 38.2-1432

38. 1-217. 36 38.2-1433

38.1-217.37 38.2-1434



-16-

38.1-217.38 38.2-1435 

38.1-217 .39 38.2-1436 

38.1-217 .40 38.2-1437 

38.1-217 .41 38.2-1438 

38. 1-217. 42 38.2-1439 

38.1-217 .43 38.2-1440 

38.1-217 .44 38.2-1441 

38. 1-217 . 45 38.2-1443 

38. 1-217 .46 38.2-1444 

38. 1-217. 47 38.2-1445 

Chapter 6 

38. 1-218 38.2-2000 

38. 1-219 38.2-100 

38.1-220 38.2-2001 

38. 1-221 

through Repealed in 

38.1-223 1972� 1973 

38. l-224 38.2-2002 

38. 1-225

through Repealed in 

38. 1-240 1972, 1973

38. 1-241 38.2-2003 



-17-

38. 1-242 38.2-2004 

38. l-243

through Repealed in 

38. 1-248 1972, 1973 

38. 1-249 Repealed in 1976 

38.1-250 Repealed in 1972, 1973 

38.1-251 Repealed 

38.1-252 38.2-2005 

38. 1-253 38.2-2006 

38.1-254 38.2-2007 

38.1-255 38.2-2008 

38. 1-255. l Repealed 

38.1-255.2 38.2-2009 

38.1-256 

through Repealed in 

38. 1-258 1972, 1973 

38. 1-259 38.2-2010 

38. 1-260 38.2-2011 

38. 1-261 3 .2-2012 

38. 1-262 38.2-2013 

38. 1-262. 1 Repealed in 1972, 1973 

38.1-263 38.2-2014 

38. l -264 38.2-2015 



38. 1-265

38. 1-266

38.1-267 

38. l-268

38. 1-269

38. 1-270

38.1-271 

38.1-272 

38.1-273 

38.1-274 

38.1-275 

38.1-276 

38.1-277 

38.1-278 

38. 1-279 

Chapter 6. l 

38.1-279.l 

through 

38.1-279.28 

Chapter 6.2 

38.1-279.29 

-18-

38.2-1317 

38.2-2016 

38.2-2017 

38.2-2018 

38.2-2019 

38.2-2020 

38.2-2021 

38.2-2022 

38.2-2023 

38.2-2024 

38.2-2025 

38.2-2026 

38.2-2027 

Repealed 

Repealed 

Repealed in 1973 

38.2-1900 



-19-

38.1-279.30 38.2-1901 

38.2-100 

38.1-279.31 38.2-1902 

38.1-279.32 38.2-1903 

38.1-279.33 38.2-1904 

38.1-279.33. l 38. 1-1905

38.1-279.34 38.2-1906 

38.1-279.35 38.2-1907 

38.1-279.36 38.2-1908 

38. l-279.37 38.2-1909 

38. 1-279.38 38.2-1910 

38.1-279.39 38.2-1911 

38. 1-279. 40 38.2-1912 

38. 1-2 79. 4 l 38.2-1913 

38. 1-279. 42 38.2-1914 

38.1-279.43 38.2-1915 

38.1-279.44 Repealed in 1976 

38.1-279.44:1 38.2-1916 

38.1-279.44:2 Repealed 

38. 1-27 9. 44: 3 38.2-1917 

38.1-279.45 38.2-1918 

38.1-279.46 38.2-1919 

38. 1-279.47 38.2-1920 



-20-

38.1-279.48 Repealed in 1976 

38. l-279.48: 1 38.2-317 

38.1-279.49 38.2-1921 

38.1-279.49: 1 38. 2-2118

38.1-279.50 38.2-1922 

38.1-279.51 38.2-1923 

38. 1-279.52 38.2-1924 

38. 1-279.53 38.2-1925 

38. 1-279.54 38.2-1926 

38. 1-279.55 38.2-1927 

38.1-279.56 38.2-1928 

38. 1-279.57 Repealed 

Chapter 7 

38. 1-280

through Repealed in 1979 

38. 1-285

38. 1-286 Repealed in 1960 

38. 1-287

through Repealed in 1979 

38.l-294

38.1-295 Repealed in 1977 



-21-

38.1-295. l 

through Repealed in 1979 

38.1-301.5 

38.1-301.6 Repealed in 1960 

38.1-301.7 

through Repealed in 1979 

38.1-325 

38.1-326 Repealed in 1977 

38. 1-327 Repealed in 1979 

Chapter 7. 1 

38.1-327.l 38.2-1800 

38. 1-327. 2 38.2-1801 

38.1-327. 3 38.2-1802 

38.1-327.4 38.2-1803 

38.1-327. 5 38.2-1804 

38. 1-327. 6 38.2-1805 

38. 1-327. 7 38.2-1806 

38.1-327.8 38.2-1808 

38. 1-327. 9 38.2-1809 

38.1-327.10 38.2-1811 

38.2-205 

38. l -327. 11 38.2-1812 



-22-

38. 1-327. 12 38.2-1813 

38. l -327. 13 Repealed 1 n : 93 �

38. 1-327. 14 Repealed 

38. 1-327. 15 38.2-1814 

38. 1-327. 16 38.2-1816 

38. l-327. 17 38.2-1817 

38.1-327. 18 Repealed i r. 1985 

38.1-327 .19 38.2-1818 

38. 1-327. 20 38.2-1819 

38. 1-327.21 38.2-1820 

38.1-327 .22 38.2-1821 

38. l-327 .23 Repealed in 1985 

38.l-327.24(A) 38.2-1815 

38. 1-327. 24(8) Repealed 

38. 1-327 .25 Repealed 

38. l-327 .26 Repealed 1 n 1985 

38.1-327.27 Repealed in 1985 

38 .1-327 .28 Repealed 

38.1-327.29 Repealed 

38.1-327.30 Repealed 

38.1-327.31 Repealed 

38. 1-327.32 Repealed 1 ;I :985 

38. 1-327.33 38.2-1822 



-23-

38.1-327.34 38.2-1823 

38. 1-327. 35 38.2-1824 

38. 1-327. 36 38.2-1825 

38.1-327.37 38.2-1826 

38. l-327. 38 38.2-1827 

38. � -327. 39 38.2-1828 

38. 1-32 7 . 40 38.2-1829 

38.1-327.41 Repealed in 1985 

38. 1-327 .42 38.2-1830 

38. 1-327. 43 38.2-1831 

38. 1-327 .44 38.2-1832 

38. 1-327 .44: 1 38.2-1833 

38. 1-327.44:2 38.2-1834 

38. 1-327.44:3 38.2-1835 

38. 1-327. 45 38.2-1836 

38. 1-327.46 38.2-4800 

38.1-327 .47 38.2-4801 

38.1-327.48 38.2-4802 

38. 1-327. 49 38.2-4803 

38. 1-327. so 38.2-4804 

38.1-327.51 38.2-4805 

38. l -327. 52 38.2-4806 

38. 1-327. 53 38.2-4807 



38.1-327.54 

38.1-327 .SS 

38.1-327. 56 

38.1-327 .57 

38.1-327 .58 

38.1-327 .59 

38.1-327 .60 

38. 1-327. 61

38. 1-327 .62

38. 1-327. 63

38.1-327 .64 

38. 1-327. 65

38.1-327.66 

38.1-327 .67 

38.1-327 .68 

38.1-327 .69 

38.1-327.70 

38.1-327.71 

Chapter 8 

38. 1-328

38. 1-329

38. 1-330

-24-

38.2-4809 

38.2-4810 

38 .2-4811 

38.2-4812 

38.2-4813 

38.2-4814 

38.2-4815 

Repealed 

38.2-1837 

38.2-1838 . 

38.2-1839 

38.2-1840 

38.2-1841 

38.2-1842 

38.2-1843 

38.2-1844 

38.2-1845 

Repealed 

38.2-300 

38.2-301 

38.2-302 



-25-

38.1-331 38.2-303 

38.1-332 38.2-304 

38. 1-333 38.2-305 

38. 1-334 38.2-306 

38. 1-335 38.2-307 

38. 1-335. l 38.2-308 

38. 1-335.2 38.2-2120 

38. 1-336 38.2-309 

38. 1-337 38.2-310 

38.1-338 38.2-311 

38. J-339 38.2-312 

38. 1-340 38.2-313 

38. 1-341 38.2-314 

38. 1-342 38.2-315 

38.1-342.1 38.2-316 

38.1-342.2 38.2-3405 

38.1-343 38.2-318 

38.1-344 38.2-319 

38. 1-345 38.2-320 

38. 1-346 38.2-3406 

38. 1-346. 1 38.2-321 

38. 1-347 38.2-3400 

38.1-347.1 38.2-3408 



-26-

38. 1-347.2 38.2-3407 

38. 1-348 38.2-3500 

38. 1-348. l 38.2-3409 

38. 1-348. 2 38.2-3402 

38. 1-348. 3 38.2-3403 

38.1-348.4 38.2-3502 

38.1-348.5 38.2-3410 

38. 1-348. 6 38.2-3411 

38. 1-348. 7 38.2-3412 

38.1-348.8 38.2-3413 

38.1-348.9 38.2-3414 

38. 1-348. 10 38.2-3415 

38.1-348.10:l 38.2-3416 

38. 1-348. 11 38.2-3537 

38.2-3541 

38.1-348.12 Repealed in 1981 

38 . 1-348 . 1 2 : l 38 .2-3417 

38.1-348.13 38.2-3418 

38. 1-348. 14 38.2-3419 

38. l-349 38.2-3503 

38.1-349(13) 38.2-3515 

38.1-350 38.2-3504 

38. 1-351 38.2-3505 



-27-

38. 1-352 38.2-3506 

38. 1-353 38.2-3507 

38. l-354 38.2-3508 

38.1-354. 1 38.2-3404 

38. l-355 38.2-3509 

38. l-356 38.2-3510 

38.1-356.01 38.2-3542 

38.1-356.l 38.2-1807 

38.1-357 38.2-3511 

38. 1-358 38.2-3512 

38. 1-359 38.2-3513 

38.1-360 38.2-3400 

38. l-361 Repealed 

38. l-361.1 38.2-3514 

38. l-362 Repealed 

38. 1-362. l

through Repealed in

38.1-362.6 1979 

38.1-362. 7 38.2-3600 

38. l-362.8 38.2-3501 

38.1-362.8:l 38.2-3601 

J0.1-:JG2.0:2 J8.2-JG02 

38.1-362.8:3 38.2-3603 



-28-

38.1-362.9 Repealed 

38. 1-362. l O Repealed 

38.1-362.ll 38.2-3516 

38.1-362.12 38.2-3517 

38.1-362.13 38.2-3518 

38.1-362.13 C 38.2-3604 

38.1-362.14 38.2-3519 

38. 1-362. 15 38.2-3520 

38. 1-362. 15 B 38.2-3605 

38. 1-362. 16 38.2-3606 

38.1-362.17 38.2-3607 

38.1-363 38.2-2101 

38.1-363.1 38.2-2102 

38.1-364 38.2-2103 

38.1-365 38.2-2104 

38.1-366 38.2-2105 

38.1-367 38.2-2104 

38.2-2106 

38.1-367.1 38.2-2107 

38. 1-367.2 38.2-2108 

38. 1-368 38.2-2109 

38. 1-369 38.2-2110 

38. 1-370 38. 2-2111



-29-

38.1-371 38.2-2112 

38. 1-371 . l 38.2-2113 

38.1-371.2 38.2-2114 

38.1-372 38.2-2116 

38.1-373 38.2-2117 

38.1-374 38.2-2119 

38.1-375 38.2-2121 

38.1-376 38.2-2122 

38.1-377 Repealed 

38.1-378 38.2-2123 

38.1-379 Repealed 

38.1-379. 1 38.2-3000 

38.1-379.2 38.2-3001 

38. 1-379. 3 Repealed 

38. 1-380 38.2-2200 

38.1-380. 1 38.2-2201 

38.1-380.2 38.2-2202 

38.1-380.3 38.2-2203 

38.1-381 < a) - (a2) 38.2-2204 

38.1-381 <a3) - <a4) 38.2-2205 

38. 1-381 ( b) - ( j) 38.2-2206 

38. 1-381 ( i ) 38.2-2207 

38. 1-381 . 1 38.2-2208 



-30-

38. 1-381. 2 38.2-2209 

38.1-381.3 38.2-2210 

38.1-381.4 38.2-221,1 

38.1-381.5 38.2-2212 

38. 1-381 . 6 38.2-2213 

38. 1-381. 7 38.2-2214 

38.1-381.8 38.2-2215 

38. 1-381. 9 38.2-2216 

38.1-381.10 38.2-2217 

38. 1-382 38.2-2218 

38.1-382.l Repealed in 1981 

38. 1-383 38.2-2219 

38. 1-384 38.2-2220 

38.1-385 38.2-2221 

38.1-386 38.2-2222 

38. 1-387 38.2-2223 

38.1-387 .1 38.2-2224 

38.1-388 38.2-2225 

38.1-389 Repealed 

38.1-389. l 38.2-2226 

38.1-389.2 38.2-2227 

38.1-389.3 Repealed in 1982

38.1-389.3:1 38.2-2228 



-31-

38.1-389.4 38.2-2300 

38. 1-390 38.2-3300 

38.1-390. l 38.2-3301 

38.1-391 38.2-3302 

38. 1-392 38.2-3303 

38.1-393 38.2-3304 

38.1-394 38.2-3305 

38. 1-395 38.2-3306 

38. 1-396 38.2-3307 

38. 1-397 Repealed in 1981 

38. 1-397. l 38.2-3308 

38. 1-398 38.2-3309 

38. 1-399 38.2-3310 

38. 1-400 38.2-3311 

38. 1-401 38.2-3312 

38. 1-402 38.2-3313 

38.1-403 38.2-3314 

38. 1-404 38.2-3315 

38.1-405 38.2-3300 

38. 1-406 38.2-3316 

38.2-3338 

38. 1-407 38.2-3317 

38. 1-408 38.2-3114 



-32-

38. 1-408. 1 38.2-3112 

38. 1-409 38.2-3340 

38. 1-410 38.2-3341 

38. 1-410. l 38.2-3342 

38.1-411 38.2-3343 

38. 1-412 38.2-3344 

38.1-413 38.2-3345 

38. 1-414 38.2-3346 

38.1-415 38.2-3347 

38. 1-416 38.2-3348 

38. 1-417 38.2-3349 

38. 1-418 38.2-3350 

38. 1-419 38.2-3351 

38. 1-420 38.2-3352 

38. 1-421 38.2-3353 

38. 1-422 38.2-3354 

38. 1-424 38.2-3324 

38. l-424. 1 38.2-3325 

38. 1-425 38.2-3326 

38.1-426 38.2-3327 

38.1-425.1 38.2-3328 

38. 1-427 38.2-3329 

38. 1-42 7. 1 38.2-3330 



-33-

38. 1-428 38.2-3331 

38. 1-428. l 38.2-3332 

38. 1-428. 2 38.2-3333 

38. 1-428. 3 38.2-3334 

38.1-428.4 38.2-3331 B 

38. 1-429 38.2-3335 

38. 1-430 38.2-3336 

Chapter 9 

38. 1-431 38.2-3100 

38. 1-432 38.2-3101 

38. 1-433 38.2-3102 

38.1-434 38.2-3103 

38.1-435 38.2-3104 

38.1-436 38.2-3105 

38.1-437 38.2-3106 

38. 1-438 38.2-3107 

38. 1-439 38.2-3108 

38. 1-440 38.2-3109 

38. 1-441 38. 2-3110

38.1-442 38.2-3111 

38. 1-442. 1 38.2-3112 

38. 1-443 38.2-3113 

38. l -443. 1 38.2-3115 

38. 1-444 38.2-3118 



-34-

38.1-445 38.2-3119 

38. 1-446 38.2-3120 

38.1-447 38.2-3121 

38. 1-448 38.2-3122 

38. 1-449 38.2-3123 

38. 1-450 38.2-3124 

38.1-451 38.2-3125 

38.1-452 38.2-3126 

38. 1-453 38.2-3127 

38.1-454 38.2-3128 

38.1-455 38.2-3129 

38. 1-456 38.2-3130 

through 

38.2-3142 

38. 1-457 38.2-3143 

38. 1-458 38.2-3144 

38.1-459 38.2-3200 

38. l-460 38.2-3201 

38. 1-461 38.2-3202 

38. 1-462 38.2-3203 

38.1-463 38.2-3204 

38. 1-464 38.2-3205 

38.1-465 38.2-3206 



-35-

38. 1-465. l 38.2-3207 

38.1-465.2 38.2-3208 

38. l-465. 3 38.2-3209 

38. l-465. 4 38.2-3210 

38. 1-466 38.2-3211 

38. l-466. 1 38.2-3212 

38. 1-467 38.2-3213 

38. 1-468 38.2-3214 

38. l-468. l 38.2-3215 

38. 1-468. 2 38.2-3216 

38.1-469 38. 2-3217

38. 1-470 38.2-3218 

38.1-470.1 38.2-3219 

through 

38.2-3229 

38. 1-471 38.2-3319 

38. 1-471. 1 38.2-3318 

38.2-3321 

38. 1-472 Repealed 

38. 1-472. 1 38.2-3323 

38.1-473 Repealed in 1960 

38.1-474 Repealed in 1960 

38. 1-475 Repealed 



-36-

38. 1-476 Repealed 

38.1-476.l Repealed 

38. 1-477 Repealed 

38. 1-477. 1 Repealed in 1960

38. 1-477. 2 Repealed in 1960 

38.1-478 Repealed in 1960 

38. 1-479 Repealed 

38. l-480 38.2-3320 B 

38. 1-481 Repealed in 1960 

38. l-482 38.2-3339. 

38. 1-482. 1 38.2-3700 

38.2-3716 

38. 1-482. 2 38.2-3701 

38. 1-482.2 <a> 38.2-103 

38. 1-482 . 2 ( b) 38.2-109 

38. l-482. 2 (g) 38.2-1800 

38. 1-482. 2 (h) 38.2-100 

38. 1-482. 3 Repealed in 1982

38. 1-482. 3: l 38.2-3702 

38. 1-482 .4 38.2-3703 

38.1-482.4 (b) 38.2-3704 



-37-

38. 1-482. 4: l Repealed in 1985 

38. 1-482 . 4: 2 38.2-3705 

38. 1-482. 5 38.2-3706 

38.1-482.6 38.2-3707 

38.1-482.6 (d) 38.2-3708 

38.1-482.6 < e), (f) > (g) 38.2-3709 

38. 1-482. 7 Repealed in 1982 

38. 1-482 . 7 : 1 38.2-3710 

38.1-482.8 38.2-3711 

38. 1-482. 9 38 .2-3712 

38. 1-482 . 10 Repealed 

38.1-482.11 38. 2-3713

38.1-482.12 38.2-3714 

38. 1-482. 12: 1 38.2-3715 

38. 1-482 . 1 3 Repealed 

38. 1-482 . l 4 Repealed in 1982 

38. 1-482 . 14: l Repealed 

38. 1-482. l S Repealed 

38. 1-482 . l 6 Repealed in 1982 

38 . 1-482 . 1 6: 2 Repealed 



-38-

38. 1-482 . 17 Repealed 

38.1-482.18 38.2-1700 

38. 1-482 . 1 9 38.2-1701 

38.1-482.20 38.2-1702 

38. 1-482.21 38.2-1703 

38. 1-482 . 22 38.2-1704 

38. 1-482. 23 38.2-1705 

38.1-482.24 38.2-1706 

38.1-482.25 38.2-1707 

38.1-482.26 38.2-1708 

38.1-482.27 38.2-1709 

38.1-482.28 38.2-1710 

38.1-482.29 38.2-1711 

38.1-482.30 38.2-1712 

38.1-482.31 38.2-1713 

38. 1-482. 32 38.2-1714 

38. 1-482.33 38.2-1715 

38. 1-483 38.2-3544 

38. l-484 38.2-3545 

38. 1-485 38.2-3546 

38. 1-486 38.2-3547 

38. 1-487 38.2-3548 



-39-

38.1-488 38.2-3549 

38. l-489 38.2-1006 

38.1-490 38.2-1007 

38.1-491 38.2-1008 

38. l-492 38. 2-1009

38. 1-493 38.2-1006 

38. 1-494 38.2-1010 

38. l-495 38.2-1011 

38.l-495.l 38.2-1012 

38.1-495.2 38.2-101� 

38.1-495.3 38.2-1014 

38. 1-495.4 38.2-1015 

38.1-495.5 38.2-1016 

Chapter 10 

38. 1-496 38.2-3800 

38.1-497 38.2-3801 

38. 1-498 38.2-3802 

38. 1-499 38.2-3803 

38.1-500 Repealed 

38.1-501 Repealed 

38.1-502 38.2-3804 

38.1-503 38.2-3805 



38. 1-5C4

38. 1-505

38.1-506 

38. 1-507

38.1-508 

38. 1-509

38. l-510

38.1-511 

38.1-512 

38.1-513 

38. 1-514 

38.1-515 

38.1-516 

38. 1-517

38.1-518 

38.1-519 

38. 1-520

38. 1-521

Chapter 11 

38.1-522 

through 

38. 1-549

-40-

38.2-3806 

38.2-3807 

38.2-3808 

38.2-3809 

38.2-3810 

Repealed 

38. 2-3811

38.2-3812 

38.2-3813 

Repealed 

38.2-3814 

38.2-3815 

38.2-3816 

38.2-3817 

Repealed 

38.2-3818 

Repealed 

Repealed 

Repealed in 

1985 



Chapter 11 . 1 

38. 1-549. 1 38.2-3900 

38.1-549.2 38.2-3901 

38. l-549. 3 38.2-3902 

38.1-549.4 38.2-3903 

38.1-549.5 38.2-3904 

38.1-549.6 38.2-3905 

38.1-549. 7 38.2-3906 

38.1-549.8 38.2-3907 

38. 1-549. 9 38.2-3908 

38.1-549.10 38.2-3909 

38. 1-549. 11 38.2-3910 

38. 1-549. 12 38.2-3911 

38.1-549.13 38.2-3912 

38.1-549.14 38.2-3913 

38. 1-549. l 5 38.2-3914 

38.1-549.16 38.2-3915 

38. 1-549. 17 38.2-3916 

38.1-549.18 38.2-3917 

38.1-549.19 38.2-3918 

38. 1-549.20 38.2-3919 

38. 1-549. 21 38 .2-3920 

38. l-549. 22 38.2-3921 



JO. 1-��'-

38.1-549.23 

38.1-549.24 

Chapter 

38. 1-550

38.1-551 

".>O i C'.C''l 

38.1-553 

38. 1-554

38.1-555 

38. 1-556

38.1-556.1 

38. 1-557

38. 1-558 

38.1-559 

38.1-560 

38.1-561 

38. 1-562 

38.1-563 

38. 1-564

38. 1-565

38. l-566

38. 1-567

12 

-42-

wu.�-.,......,v._ 

38.2-3922 

38.2-3923 

38.2-4000 

38.2-4001 

":22 ? _Jl.(V\? 

38.2-4003 

38.2-4004 

Repealed 

38.2-4005 

Repealed 

Repealed 

38.2-4008 

Repealed 

38.2-4013 

38.2-4019 

38.2-4020 

38.2-4021 

Repealed 

38.2-4022 

Repealed 

Repealed 



38. l-568

38. 1-569

through

38. 1-638

Chapter 13. l 

38.1-638.1 

38. 1-638.2

38.1-638.3 

38.1-638.4 

38.1-638.5 

38.1-638.6 

38.1-638. 7 

38.1-638.8 

38.1-638.9 

38. 1-638. 10

38. 1-638. 11

38.1-638.12 

38.1-638.13 

38. 1-638. 14

38.1-638.15 

38.1-638.16 

-43-

Repealed 

Repealed in 

1968 

38.2-4100 
38.2-4101 A 

38.2-4102 

38.2-4123 

38.2-4135 

38.2-4107 

38.2-4113 

38. 2-4114

38.2-4106 A 

38.2-4124 

38.2-4134 

38.2-4110 

38.2-4136 

38.2-4102 

38.2-4109 

38.2-4109 

38.2-4109 



1R_l-638.23 

38.1-638.17 

38. 1-638. 18

38. 1-638. 19

38.1-638.20 

38.1-638.21 

38.1-638.22 

-- ... .  --- . --

38.1-638.23:l 

38.1-638.24 

38.1-638.25 

38. 1-638. 26

38. 1-638.27

38. 1-638.28

38.1-638.29 

38.1-638.30 

38.1-638.31 

38. 1-638. 32

38.1-638.33 

-- . .,.."""'"' ......... 

.. :HS. 1-bj�. j4 

38. 1-638. 35

-44-

38.2-4129 

38.2-4109 

38.2-4109 

38.2-4109 

38.2-4127 

38.2-4129 

38.2-4129 

Repealed 

38.2-4130 

38.2-4111 

38.2-4108 

38. 2-4111

38.2-4105 

38.2-4119 

38.2-4101 B 

38. 2-4116 B

38.2-4117 A 

38. 2-4119

38.2-4116 

38.2-4117 

38.2-4118 

'JO '> Jtl?n 
..)Q • '---r I L..V 

38.2-4119 F 



-45-

fttJIU • I -V.JU • ...,.'- .JO.,--+ I'-'-

38. 1-638.36 38.2-4112 

38.1-638.37 38.2-4132 

38. 1-638.38 38.2-4137 

38. 1-638.39 Repealed 

38.1-638.40 Repealed 

38.1-638.41 Repealed 

�R 1-"�� .d? -,o ., A1-,-, 

38.1-638.43 38.2-4121 

38. 1-638.44 38.2-4126 

38. 1-638.45 38.2-4125 

38.2-4126 

38. 1-638.46 Repealed 

38.1-638.47 38.2-4106 

38.1-638.48 38.2-4128 

38. 1-638. 49 38.2-4130 

38.1-638.50 38.2-4128 

38.2-4131 

38. 1-638. 51 38.2-4128 

38. 1-638. 52 38.2-4131 

38. 1-638. 53 38.2-4115 A 

38. 1-638. 54 38.2-4115 B 

38.1-638.55 38.2-4115 C 

38. 1-638. 56 38.2-4115 0 



38. 1-638. 57 

38.1-638.59 

38.1-638.60 

38.1-638.61 

Chapter 14 

38. 1-639

38. 1-640
38. l-641

38. 1-642

38.1-643 

38. 1-644

38. 1-644. 1

38. 1-644.2

38. 1-645

38. 1-646

38.1-647 

38. 1-648

38.1-649 

38. 1-650

38.1-651 

38.1-652 

-46-

38.2-4115 E 

38.2-4115 G 

38.2-4133 

Repealed 

38.2-2400 

38.2-2401 
38.2-2403 

38.2-2404 

38.2-2405 

38.2-2406 

38.2-2407 

38.2-2408 

38.2-2409 

38.2-2410 

38. 2-2411

38.2-2412 

38.2-2413 

38.2-2414 

38.2-2415 

Repealed 



38.1-653 

38. 1-654 

38.1-655 

38.1-656 

38. 1-657

Chapter 15 
.:ns. 1-b:>� 

38.1-659 

38. 1-660

38. 1-661

38. 1-662 

38.1-663 

38.1-664 

38. 1-665 

38. 1-666

38.1-667 

38.1-667.1 

38. 1-668

38. 1-669

38.1-669.l 

38. 1-670

-47-

38.2-2416 

38.2-2417 

38 .2.:...2418 

38.2-2419 

38.2-2420 

38.2-2!:>00 

38.2-2501 

38.2-2503 

38.2-2502 

38.2-2503 

38.2-2504 

38.2-2506 

Repealed 

Repealed 

Repealed 

38.2-2508 

38.2-2509 

38.2-2510 

38.2-2511 

38.2-2512 

38.2-2513 

38.2-2513 



-48-

.JO. I -o I l 

38. 1-671

38. 1-672

38. 1-673

38.1-674 

38.1-675 

38.1-676 

"JO l C."7"7 

38. 1-678

38. 1-679

38.1-680 

38. 1-68 l

38.1-681.1 

38.1-682 

38. l-683

38.1-683.1 

38. 1-684

38. l-685

38 .1-686 

38.1-687 

38. 1-687. l

Chapter 16 

38. 1-688

.JQ .�-GJIO 

38.2-2514 

38.2-2515 

38.2-2516 

38.2-2527 

38.2-2528 

38.2-2519 

�o ., .,c,o 

38.2-2523 

38.2-2518 

38.2-2518 

38.2-2524 

38.2-1034 

Repealed 

38.2-2518 

38.2-2520 

38.2-2521 

38.2-2522 

Repealed 

38.2-2505 

Repealed 

38.2-1200 



.ns. 1-0�:, 

38. 1-689

38. 1-690

38.1-691 

38. l-692

38. l-693

38.1-694 

...... , I'" ,..r' 

38.1-695.1 

38.1-696 

38.1-698 

38. 1-699

38. 1-700

38. 1-700. 1

38.1-701 

38. 1-702

38.1-703 

38. 1-704

38. 1-705

38.1-706 

38.1-707 

38.1-708 

38. 1-709

38.1-710 

-49-

.JO.t.-l�VO 

38.2-1201 

38.2-1202 

38.2-1203 

38.2-1204 

38.2-1204 

38.2-1205 

..,."' '"' , ""r 

38.2-1207 

38.2-1208 

38.2-1209 

38.2-1210 

38.2-1223 

38.2-1211 

38.2-1224 

38.2-1212 

38.2-1213 

38.2-1214 

38.2-1215 

38.2-1216 

38.2-1217 

38.2-1218 

38.2-1219 

38.2-1220 



38. I-/ I/

38. 1-711

38.1-712 

38. 1-713

38. 1-714

38.1-715 

38.1-716 

- - - -- -

38. 1-718

38. 1-719

Chapter 

38.1-720 

38. 1-721

38.1-722 

38.1-723 

38.1-724 

38.1-725 

38.1-726 

38.1-727 

38 .1-728 

38. 1-729

3�:1-719 

38. 1-731

-50-

17 

.JO• L.- I '-'-U 

38.2-1221 

38.2-1222 

38.2-1225 

38.2-1226 

38.2-1227 

38.2-1212 

")0 ., ,.,.,Q 

38.2-1229 

Re pea 1 ed 

38.2-4600 

38.2-4601 

38.2-4602 

38.2-4603 

38.2-4604 

38.2-4605 

38.2-4606 

38.2-4607 

38.2-4608 

38.2-4609 

38.2-4610 

38. 2-4611



"la 1 "7"lC 

38. 1-732

38.1-733 

38. 1-733. 1

38.1-734 

Chapter 
.JQo 1-/.J.J 

38.1-736 

38. 1-737

38. 1-738

38. 1-739

38. 1-740

38. 1-740. 1

38.1-740.2 

38.1-741 

38. 1-742

38.1-743 

38.1-744 

38.1-745 

18 

Chapter 19 

38. 1-746

-51-

38.2-4612 

38.2-4613 

38.2-4614 

38.2-4615 

.J0.£.-6+/VV 

38.2-4701 

38.2-4702 

38.2-4703 

38.2-4704 

Repealed 

38.2-4705 

38.2-4706 

38.2-4707 

38.2-4708 

38.2-4709 

38.2-4710 

38 .2-4711 

38.2-4712 

38.2-2700 

;n 1981 



�� 1-7t;() 

38. 1-747

38. 1-748

38. 1-748. 1

38. 1-749

--· ... , --

38. 1-751

38. 1-752

38. 1-753

38. 1-754

38. l-755

38. 1-755. 1

Chapter 19. 1 

38. 1-756

Chapter 20 

38.1-756.l 

38.1-757 

38. 1-758

38.1-759 

38.1-760 

-52-

":UL?-'70R 

38.2-2701 

38.2-2702 

38.2-2704 

38.2-2705 

38.2-2702 

38.2-2706 

38.2-2707 

---- - · --

38.2-2709 

38.2-2710 

38. 2-2711

38. 2-2712

Repealed

38.2-2713 

Repealed 

Repealed 

38.2-1600 

38.2-1601 

38.2-lb(J� 

38.2-1603 

in 1970 



38. 1-761

38. 1-762

38. 1-763

38.1-764 

38.1-765 

�JL 1-?fin 

38.1-767 

38. 1-768

38. l-769

38. 1-770

38. 1-771

38. 1-772

38.1-773 

38. 1-774

Chapter 21 

38.1-775 

38.1-776 

38. l-776. 1

38. 1-776. 2

38. 1-777

38. 1-778 

-53-

38.2-1604 

38.2-1605 

38.2-1606 

38.2-1607 

38.2-1608 

38.2-1606 

38.2-1609 

38.2-1610 

38.2-1611 

38.2-1612 

38.2-1613 

38.2-1614 

38.2-1615 

38.2-1616 

38.2-1617 

38.2-2800 

38.2-2801 

38.2-2802 

38.2-2801 

38.2-2803 

38.2-2804 



-54-

38.1-779 38.2-2805 

38.1-780 38.2-2806 

38. 1-781 38.2-2807 

38. 1-782 38.2-2808 

38. 1-783 38.2-2809 

38. 1-784 38.2-2810 

38. 1-785 38.2-2811 

38.1-786 38.2-2812 

38.1-787 38.2-2813 

38. 1-788 38.2-2814 

38. l-789 Repealed 

Chapter 22 

38.1-790 Repealed 

38. 1-791 38.2-4400 

38.1-792 38.2-4402 

38. 1-793 38.2-4402 

38. 1-793. l 38.2-4403 

38.1-794 38.2-4404 

38. 1-795 38.2-4405 

38.1-796 38.2-4406 

38. 1-797 38.2-4407 



38. 1-798

38.1-799 

38. 1-800

38.1-801 

38.1-802 

38.1-803 

38.1-804 

38. 1-805

38. 1-806

38. 1-807 

38. 1-808

38. 1-809

Chapter 23 

38. 1-810

38. 1-811

38. 1-812

38. 1-813

38. 1-813. 1

-- .. -· - -

j�. I-� I j. Z 

-55-

·uL ?-4401
38.2-4408

38.2-4409

38.2-4410

38.2-4411

38.2-4412

38.2-4413

38.2-4416

38.2-4414 

38.2-4415 

38.2-4417 

Repealed 

Repealed 

Repealed 

38.2-4418 

38.2-4202 

38.2-4203 

38.2-4204 

Repealed 

38.2-4200 

- - - - - - -
38.2-4206 

in 1980 



-56-

38.1-813.3 38.2-4207 

38.1-813.4 38.2-4208 

38.2-4209 

38.1-814 38.2-4210 

38. l-815 38.2-4211 

38.1-816 38.2-4208 

38.2-4212 
38.2-4213 

38.1-817 38.2-4212 

38.1-818 38.2-4214 

38.2-4215 

38.1-818. l Repealed 

38. 1-818. 2 38.2-4216 

38. l-819 38.2-4217 

38. 1-820 38.2-4218 

38. 1-82 l 38.2-4219 

38.1-822 Repealed in 1980 

38. l-822. l Repealed in 1983

38. 1-823 38.2-4220 

38. 1-824 38.2-4221 

38.1-825 38.2-4222 

38. 1-826 38.2-4223 

38. 1-827 38.2-4224 



"\t'I , "'"'" 

38. 1-828

38.1-829 

38.1-830 

38.1-831 

38.1-832 

38. 1-833

.JO. 1-0�'+ 

Chapter 24 

38.1-835 

through 

38 .1-848 

Chapter 25 

38. 1-849

through

38. l-862

Chapter 26 

38.1-863 

38.1-864 

38. 1-865

-57-

" - -- - - ,. - ...J 

38.2-4225 

38.2-4226 

38.2-4227 

Repealed 

Repealed 

Repealed 

38.2-4228 

Kepea1ea 1 n I ':JOU 

Repealed in 

1980 

Repealed in 

1980 

38.2-4300 

38.2-4301 

38.2-4302 



-58-

'WU• I - V • .._ 

38.1-866 

38. 1-867

38. 1-868

38. l-869

38. 1-870

38.1-871 

1Q 1_sn, 

38. 1-873

38.1-874 

38.1-875 

38.1-876 

38. 1-877

38.1-878 

38. 1-879

38.1-880 

38. 1-881

38. 1-882

38. 1-883

38. 1-884

38. 1-885

38. 1-886

-- -- ------

38.2-4303 

38.2-4304 

38.2-4305 

38.2-4306 

38.2-4307 

Repealed 

1��'-4�0H 

38.2-4309 

38 .2-4310 

38.2-4311 

38.2-4312 

38.2-4313 

38.2-4314 

38.2-4315 

38.2-4316 

38. 2-4317

Repealed

38.2-4302 
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38.2-1714 

38.2-1715 

Chapter 18 

38.2-1800 

38.2-1801 

38.2-1802 

38.2-1803 

38.2-1804 

38.2-1805 

38.2-1806 

38.2-1807 

38.2-1808 

38.2-1809 

38.2-1810 

38.2-1811 

38.2-1812 

38.2-1813 

38.2-1814 

38.2-1815 

-21-

38.1-482.29 

38 . 1-482 . 30 

38. 1-482. 31

38.1-482.32 

38.1-482.33 

38.1-327.1 

38.1-327 .2 

38.1-327.3 

38.1-327 .4 

38.1-327.5 

38.1-327.6 

38.1-327. 7 

38.1-356.1 A 

38. 1-327. 8

38.1-327.9 

38. 1-165. l

38.1-327.10 

38. 1-327. 11

38. 1-327. 12

38.1-327 .15 

38. 1-327. 24 A



-22-

38.2-1816 38. 1-32 7. 16

38.2-1817 38.1-327.17 

38.2-1818 38. 1-327. 19 

38.2-1819 38.1-327 .20 

38.2-1820 38.1-327 .21 

38.2-1821 38.1-327 .22 

38.2-1822 38. 1-327 .33

38.2-1823 38. 1-327. 34

38.2-1824 38. 1-327. 35

38.2-1825 38. 1-327. 36

38.2-1826 38. 1-327. 37

38.2-1827 38.1-327.38 

38.2-1828 38.1-327 .39 

38.2-1829 38.1-327.40 

38.2-1830 38.1-327 .42 

38.2-1831 38.1-327 .43 

38.2-1832 38.1-327.44 

38.2-1833 38 . 1-3 2 7 . 44 : l 

38.2-1834 38.1-327 .44:2 

38.2-1835 38.1-327.44:3 

38.2-1836 38.1-327.45 

38.2-1837 38.1-327 .62 

38.2-1838 38.1-327 .63 



-23-

38.2-1839 38.1-327 .64 

38.2-1840 38.l-327.65

38.2-1841 38. 1-327. 66

38.2-1842 38. 1-327. 67

38.2-1843 38.1-327.68 

38.2-1844 38. 1-327. 69

38.2-1845 38. 1-327. 70

Chapter 19 

38.2-1900 38.1-279.29 

38.2-1901 38. 1-279.30 

38. 1-279.40 <a)

38.2-1902 38.1-279.31 

38.2-1903 38. l-279.32

38.2-1904 38. 1-279.33 

38.2-1905 38. 1-279. 33: 1

38.2-1906 38.1-279.34 

38.2-1907 38.1-279.35 

38.2-1908 38. 1-279.36

38.2-1909 38.1-279.37 

38.2-1910 38.1-279.38 

38.2-1911 38.1-279.39 

38.2-1912 38. 1-2 79. 40



-24-

38.2-1913 38.1-279.41 

38.2-1914 38. 1-279.42

38.2-1915 38. 1-279. 43

38.2-1916 38. 1-279. 44: l

38.2-1917 38. 1-279. 44: 3

38.2-1918 38.1-279.45 

38.2-1919 38.1-279.46 

38.2-1920 38.1-279.47 

38.2-1921 38.1-279.49 

38.2-1922 38.1-279.50 

38.2-1923 38.1-279.51 

38.2-1924 38.1-279.52 

38.2-1925 38.1-279.53 

38.2-1926 38.1-279.54 

38.2-1927 38. 1-279.55

38.2-1928 38. 1-279.56

Chapter 20 

38.2-2000 38.1-218 

38.2-2001 38. 1-220

38.2-2002 38. 1-224

38.2-2002 A 38.1-279.43 

38.2-2003 38.1-241 



-25-

38.2-2004 38. 1-242

38.2-2005 38. 1-252

38.2-2006 38. 1-253

38.2-2007 38. 1-254

38.2-2008 38. l-255

38.2-2009 38. 1-255. 2

38.2-2010 38. l-259

38.2-2011 38. 1-260

38.2-2012 38. 1-261

38.2-2013 38. 1-262

38.2-2014 38. 1-263

38.2-2015 38. 1-264

38.2-2016 38.1-266 

38.2-2017 38. 1-267

38.2-2018 38. 1-268

38.2-2019 38. 1-269

38.2-2020 38. 1-270

38.2-2021 38.1-271 

38.2-2022 38.1-272 

38.2-2023 38. l-273

38.2-2024 38. l-274

38.Z-2025 38. 1-275

38.2-2026 38.1-276 

38.2-2027 38. 1-277



-26-

Chapter 21 

38.2-2100 new 

38.2-2101 38. 1-363

38.2-2102 38. 1-363. 1 

38 .2-2103 38.1-364 

38.2-2104 38. 1-365

38. 1-367

38.2-2105 38. 1-366 

38.2-2106 38. 1-367

38 .2-2107 38. l-367. 1

38. 2-2108 38.1-367.2 

38.2-2109 38. 1-368

38.2-2110 38. 1-369

38.2-2111 38. 1-370

38.2-2112 38.1-371 

38.2-2113 38.1-371.1 

38.2-2114 38.1-371.2 

38.2-2115 new 

38.2-2116 38.1-372 

38.2-2117 38. 1-373

38. 2-2118 38.1-279.49: 1 

38.2-2119 38. 1-374

38.2-2120 38. 1-335.2



38.2-2121 

38.2-2122 

38.2-2123 

Chapter 22 

38.2-2200 

38.2-2201 

38.2-2202 

38.2-2203 

38.2-2204 

38.2-2205 

38.2-2206 

38.2-2207 

38.2-2208 

38.2-2209 

38.2-2210 

38.2-2211 

38.2-2212 

38.2-2213 

38.2-2214 

38.2-2215 

38.2-2216 

38.2-2217 

-27-

38.1-375 

38.1-376 

38. 1-378

38. 1-380

38. 1-380. 1

38.1-380.2 

38.1-380.3 

38. 1-381 (a)-<a2)

38. 1-381 <a3>-<a4)

38.1-381 (b)-(j) 

38. 1-381 ( i )

38. 1-381. 1

38. 1-381 . 2

38. 1-381. 3

38. 1-381. 4

38. 1-381. 5

38.1-381.6 

38.1-381.7 

38.1-381.8 

38. 1-381 . 9

38.1-381.10 



38.2-2218 

38.2-2219 

38.2-2220 

38.2-2221 

38.2-2222 

38.2-2223 

38.2-2224 

38.2-2225 

38.2-2226 

38.2-2227 

38.2-2228 

Chapter 23 

38.2-2300 

Chapter 24 

38.2-2400 

38.2-2401 

38.2-2402 

38.2-2403 

38.2-2404 

38.2-2405 

38.2-2406 

-28-

38. 1-382

38. 1-383

38. 1-384 

38. 1-385

38. 1-386

38. 1-387

38.1-387.l 

38. 1-388 

38. 1-389. l

38.1-389.2 

38.1-389.3:1 

38.1-389.4 

38. 1-639

38. 1-640

new

38.1-641 

38. 1-642

38. 1-643

38. 1-644



-29-

38.2-2407 38.1-644.1 

38.2-2408 38.1-644.2 

38.2-2409 38. 1-645

38.2-2410 38. 1-646 

38. 2-2411 38. 1-647

38.2-2412 38. 1-648

38.2-2413 38. 1-649

38.2-2414 38.1-650 

38.2-2415 38. 1-651

38.2-2416 38. 1-653

38.2-2417 38. 1-654

38.2-2418 38. 1-655

38.2-2419 38.1-656 

38.2-2420 38.1-657 

Chapter 25 

38.2-2500 38. 1-658

38.2-2501 38.1-659 

38.2-2502 38.1-660 

38.2-2503 38.1-659 

38.2-2504 38.1-661 

38.2-2505 38.1-687 

38.2-2506 38. 1-662



-30-

38. 1-91

38.2-2507 new 

38.2-2508 38.1-666 

38.2-2509 38. 1-667

38.2-2510 38.1-667.1 

38.2-2511 38.1-668 

38.2-2512 38. 1-669

38.2-2513 38. 1-669. 1

38. 1-670

38.2-2514 38.1-671 

38.2-2515 38. 1-672

38.2-2516 38. 1-673

38.2-2517 new 

38.2-2518 38. 1-677

38.2-2519 38. 1-676

38.2-2520 38. 1-683. 1

38.2-2521 38.1-684 

38.2-2522 38. 1-685

38.2-2323 38.1-678 

38.2-2524 38.1-681 

38.2-2525 new 

38.2-2526 new 

38.2-2527 new 



38.2-2528 

38.2-2529 

Chapter 26 

38.2-2600 

38.2-2601 

38.2-2602 

38.2-2603 

38.2-2604 

38.2-2605 

38.2-2606 

38.2-2607 

38.2-2608 

38.2-2609 

38.2-2610 

38.2-2611 

38.2-2612 

38.2-2613 

38.2-2614 

38.2-2615 

-31-

38.1-675 

new 

38. 1-932

38. 1-944

38. 1-933 0

38. 1-933 8

38.1-945 C 

38.1-933 A 

38. 1-934

38. 1-935

38. 1-936

38.1-937 

38. 1-938

38. 1-939

38. 1-940

38. 1-941

38. l-942

38.1-943 

38. 1-944

38.1-945 



-32-

Chapter 27 

38.2-2700 38. 1-746

38.2-2701 38. 1-747

38.2-2702 38. 1-748

38.1-748.l 

38.2-2703 new 

38.2-2704 38.1-748 

38.2-2705 38. 1-748

38.2-2706 38.1-748.l 

38.2-2707 38. 1-749 

38.2-2708 38. 1-750

38.2-2709 38. 1-751

38.2-2710 38.1-752 

38.2-2711 38. 1-753

38.2-2712 38. 1-754

38.2-2713 38.1-755.1 

Chapter 28 

38.2-2800 38. 1-775

38.2-2801 38. l-776 

38. 1-776. 2

38.2-2802 38. 1-776. 1

3B.2-zao3 38.1-777 



38.2-2804 

38.2-2805 

38.2-2806 

38.2-2807 

38.2-2808 

38.2-2809 

38.2-2810 

38.2-2811 

38.2-2812 

38.2-2813 

38.2-2814 

Chapter 29 

38.2-2900 et seq. 

Chapter 30 

38.2-3000 

38.2-3001 

Chapter 31 

38.2-3100 

38.2-3101 

38.2-3102 

38.2-3103 

-33-

38. 1-778

38. 1-779

38. 1-780

38. 1-781 

38. 1-782

38.1-783 

38. 1-784

38. 1-785

38. 1-786

38.1-787 

38. 1-788 

Reserved 

38.1-379.l 

38.1-379.2 

38.1-431 

38. 1-432

38. 1-433

38. 1-434



-34-

38.2-3104 38. 1-435

38.2-3105 38. 1-436

38.2-3106 38.1-437 

38.2-3107 38. l-438

38.2-3108 38.1-439 

38.2-3109 38.1-440 

38.2-3110 38. 1-441 

38.2-3111 38.1-442 

38.2-3112 38. 1-408. l 

38. 1-442. l

38. 2-3113 38.1-443 

38.2-3114 38. l-408

38. 2-3115 38. 1-443. 1

38. 2-3116 new 

38.2-3117 new 

38.2-3118 38. 1-444

38.2-3119 38. 1-445

38.2-3120 38. 1-446

38.2-3121 38. 1-447

38.2-3122 38. 1-448

38.2-3123 38. 1-449

38.2-3124 38. 1-450

38.2-3125 38. 1-451



-35-

38.2-3126 38. 1-452

38.2-3127 38. 1-453

38.2-3128 38.1-454 

38.2-3129 38. 1-455 

38.2-3130 

through 38. 1-456

38.2-3142 

38.2-3143 38. 1-457

38.2-3144 38. 1-458

Chapter 32 

38.2-3200 38. 1-459

38.2-3201 38. 1-460

38.2-3202 38. 1-461

38.2-3203 38. 1-462

38.2-3204 38. 1-463

38.2-3205 38. 1-464

38.2-3206 38.1-465 

38.2-3207 38.1-465.1 

38.2-3208 38.1-465.2 

38.2-3209 38.1-465.3 

38.2-3210 38.1-465.4 

38.2-3211 38. l-466



-36-

38.2-3212 38. 1-466. 1

38.2-3213 38. 1-467

38.2-3214 38. l-468

38.2-3215 38. 1-468. 1

38.2-3216 38.1-468.2 

38.2-3217 38. 1-469

38.2-3218 38.1-470 

38.2-3219 

through 38. 1-470. 1

38.2-3229 

Chapter 33 

38.2-3300 38.1-390 

38. 1-405

38.2-3301 38.1-390. l 

38.2-3302 38.1-391 

38.2-3303 38.1-392 

38.2-3304 38. 1-393

38.2-3305 38.1-394 

38.2-3306 38. 1-395

38.2-3307 38. 1-396

38.2-3308 38. 1-397. 1

38.2-3309 38. 1-398



-37-

38.2-3310 38.1-399 

38. 2-3311 38.1-400 

38.2-3312 38. 1-401

38.2-3313 38. 1-402

38.2-3314 38.1-403 

38.2-3315 38. 1-404

38.2-3316 38. 1-406

38.2-3317 38. 1-407

38.2-3318 38. 1-471 . l

38. l-480

38.2-3319 38. 1-471

38.2-3320 38. 1-480

38.2-3321 38. 1-471 . l (4)

38.2-3322 new 

38.2-3323 38. 1-472. 1

38.2-3324 38.1-424 

38.2-3325 38.1-424.1 

38.2-3326 38.1-425 

38.2-3327 38.1-426 

38.2-3328 38. 1-426. l

38.2-3329 38. 1-427

38.2-3330 38. 1-427. l

38.2-3331 38.1-428 



-38-

38. 1-428. 4

38.2-3332 38.1-428.1 

38.2-3333 38.1-428.2 

38.2-3334 38. 1-428. 3

38.2�3335 38.1-429 

38.2-3336 38. 1-430

38.2-3337 38. 1-424

38.2-3338 38. 1-406

38.2-3339 38. l-482

38.2-3340 38. 1-409

38.2-3341 38. 1-410

38.2-3342 38.1-410.1 

38.2-3343 38. 1-411

38.2-3344 38. 1-412

38.2-3345 38. 1-413 

38.2-3346 38. 1-414

38.2-3347 38. 1-415

38.2-3348 38. 1-416

38.2-3349 38. 1-417

38.2-3350 38. 1-418

38.2-3351 38. 1-419

38.2-3352 38. 1-420

38.2-3353 38. 1-421



-39-

38.2-3354 38. 1-422

Chapter 34 

38.2-3400 38.1-347 

38.1-360 

38.2-3401 new 

38.2-3402 38.1-348.2 

38.2-3403 38.1-348.3 

38.2-3404 38.1-354. 1 

38.2-3405 38.1-342.2 

38.2-3406 38.1-346 

38.2-3407 38.1-347 .2 

38.2-3408 38. 1-347. l 

38.2-3409 38.1-348. 1 

38.2-3410 38. 1-348. 5

38.2-3411 38.1-348.6 

38.2-3412 38.1-348. 7 

38.2-3413 38. 1-348.8

38.2-3414 38.1-348.9 

38.2-3415 38.1-348.10 

38.2-3416 38.1-348.10:l 

38.2-3417 38. 1-348. 12: l

38.2-3418 38.1-348.13 



-40-

38.2-3419 38.1-348.14 

38.2-3420 38. l-43.7

38.2-3421 38. 1-43.8

38.2-3422 38. l-43.9

38.2-3423 38. 1-43. 10

38.2-3424 38. 1-43. 11

Chapter 35 

38.2-3500 38. l-348

38.2-3501 38. 1-362.8

38.2-3502 38. 1-348.4

38.2-3503 38. 1-349

38.2-3504 38. 1-350

38.2-3505 38.1-351 

38.2-3506 38. 1-352

38.2-3507 38. 1-353

38.2-3508 38. 1-354

38.2-3509 38. 1-355

38.2-3510 38. 1-356

38.2-3511 38. 1-357

38.2-3512 38.1-358 

38.2-3513 38.1-359 

38.2-3514 38. 1-361 . 1



-41-

38.2-3515 38. 1-349 ( 1 3)

38.2-3516 38.1-362.11 

38.2-3517 38. 1-362. 12

38.2-3518 38.1-362.13 

38.2-3519 38.1-362.14 

38.2-3520 38.1-362.15 A 

38.2-3521 new 

38.2-3522 new 

38.2-3523 new 

38.2-3524 new 

38.2-3525 new 

38.2-3526 new 

38.2-3527 new 

38.2-3528 new 

38.2-3529 new 

38.2-3530 new 

38.2-3531 new 

38.2-3532 new 

38.2-3533 new 

38.2-3534 new 

38.2-3535 new 

38.2-3536 new 

38.2-3537 new 



-42-

38.2-3538 new 

38.2-3539 new 

38.2-3540 new 

38.2-3541 38. 1-348. 11

38.2-3542 38.1-356.01 

38.2-3543 new 

38.2-3544 38. 1-483

38.2-3545 38. 1-484

38.2-3546 38. 1-485

38.2-3547 38. 1-486

38.2-3548 38. 1-487

38.2-3549 38. 1-488

38.2-3550 new 

Chapter 36 

38.2-3600 38.1-362.7 B 

38.2-3601 38. 1-362. 8: l

38.2-3602 38.1-362.8:2 

38.2-3603 38.1-362.8:3 

38.2-3604 38.1-362.13 C 

38.2-3605 38.1-362.15 B 

38.2-3606 38. 1-362. i 6

38.2-3607 38. 1-362. 17 A



Chapter 37 

38.2-3700 

38.2-3701 

38.2-3702 A 

38.2-3702 B 

38.2-3703 

38.2-3704 

38.2-3705 

38.2-3706 

38.2-3707 

38.2-3708 

38.2-3709 

38.2-3710 

38.2-3711 

38.2-3712 

38.2-3713 

38 .2-3714 

38.2-3715 

38.2-3716 

Chapter 38 

38.2-3800 

38.2-3801 

-43-

38. 1-482. 1

38. l-482. 2

38. 1-482 . 3: 1

38. 1-480

38. 1-482 .4

38 . l -482 . 4 ( b) 

38.1-482.4:2 

38. 1-482.5

38. 1-482.6

38. 1-482. 6 ( d)

38. 1-482 . 6 < e >

38 . 1-482 . 7 : 1 

38. 1-482.8

38. 1-482. 9

38. 1-482. 11

38 . 1-482 . 1 2 

38 . 1-482 . 12 : l 

38. 1-482. l

38.1-496 

38.1-497 

(f) (g)



38.2-3802 

38.2-3803 

38.2-3804 

38.2-3805 

38.2-3806 

38.2-3807 

38.2-3808 

38.2-3809 

38.2-3810 

38.2-3811 

38.2-3812 

38.2-3813 

38.2-3814 

38.2-3815 

38.2-3816 

38.2-3817 

38.2-3818 

Chapter 39 

38.2-3900 

38.2-3901 

38.2-3902 

38.2-3903 

-44-

38.1-498 

38.1-499 

38. l-502

38.1-503 

38. l-504

38.1-505 

38. 1-506

38.1-507 

38. 1-508

38. 1-510

38.1-511 

38.1-512 

38. 1-514

38.1-515 

38.1-516 

38. 1-517

38. 1-519

38.1-549.1 

38.1-549.2 

38.1-549.3 

38.1-549.4 



38.2-3904 

38.2-3905 

38.2-3906 

38.2-3907 

38.2-3908 

38.2-3909 

38.2-3910 

38.2-3911 

38.2-3912 

38.2-3913 

38.2-3914 

38.2-3915 

38.2-3916 

38. 2-3917

38.2-3918 

38.2-3919 

38.2-3920 

38.2-3921 

38.2-3922 

38.2-3923 

Chapter 40 

38.2-4000 

-45-

38.1-549.5 

38. 1-549. 6

38.1-549. 7 

38. 1-549.8

38. 1-549. 9

38.1-549.10 

38.1-549.11 

38.1-549.12 

38.1-549.13 

38. 1-549. l 4

38. 1-549. 15

3 8 . l -54 9 . 1 6 

38. 1-549. 17

38.1-549.18 

38.1-549.19 

38. l-549.20

38. 1-549.21

38. 1-549.22

38. 1-549. 23

38. 1-549.24

38.1-550 



-46-

38.2-4001 38.1-551 

38.2-4002 38. 1-552

38.2-4003 38. l-553

38.2-4004 38. l-554

38.2-4005 38. l-556

38.2-4006 ref. in 38. 1-555

as 38. 1-531

38.2-4007 ref. in 38. 1-555

as 38. 1-532

38.2-4008 38. 1-558

38.2-4009 ref. in 38. l-555

as 38. 1-533

38.2-4010 38.1-534 

38. 1-559

38. 2-4011 38.1-535 

38.2-4012 38. 1-537

38.2-4013 38. 1-560

38.2-4014 ref. in 38.1-555

as 38. l-543

38.2-4015 ref. in38.1-555

as 38.1-544

38.2-4016 ref. in38.l-555

as 38. 1-545



-47-

38.2-4017 ref. in 38. 1-555 

as 38. 1-547 

38.2-4018 ref. in 38. l-555 

as 38. 1-549 

38.2-4019 38. l-561

38.2-4020 38. 1-562

38.2-4021 38. 1-563

38.2-4022 38. 1-565

Chapter 41 

38.2-4100 38. 1-638. l

38.2-4101 38. 1-638.2

38.2-4102 38. 1-638.3

38.2-4103 new

38. 2-4104 A 38. 1-638. 36

38.2-4104 B 38. 1-638. 25

38.2-4105 38. 1-638.29

38.2-4106 38. 1-638. 8

38. 1-638.47

38.2-4107 38.1-638.6 

38.2-4108 38. 1-638.26

38.2-4109 38.1-638.14 

through 

38.1-638.19 



-48-

38.2-4110 38.1-638.ll 

38.2-4111 38. 1-638. 25

38. 1-638. 27

38.2-4112 38. 1-638. 36

38.2-4113 38. 1-638. 7

38.2-4114 38. l -638. 7

38.2-4115 38. 1-638.53

through

38. 1-638.59

38.2-4116 38.1-638.31 

38.2-4117 38. 1-638.32

38.2-4118 38. 1-638. 33

38.2-4119 38. 1-638. 28

38. l-638.29

38. 1-638.30

38. 1-638. 35

38.2-4120 38. 1-638.34

38.2-4121 38. 1-638.43

38.2-4122 38. 1-638. 42

38.2-4123 new 

38.2-4124 38. l -638. 9

38.2-4125 38. l-638.45

38.2-4126 38. l-638.44



38.2-4127 

38.2-4128 

38.2-4129 

38.2-4130 

38. 2-4131

38.2-4132 

38.2-4133 

38.2-4134 

38.2-4135 

38.2-4136 

38.2-4137 

Chapter 42 

38.2-4200 

38.2-4201 

38.2-4202 

38.2-4203 

-49-

38 . 1-638. 45 

38.1-638.20 

38. 1-638. 48

38. 1-638.50

38. 1-638.51

38.1-638.21 

38.1-638.22 

38. 1-638.23

38. 1-638. 49

38.1-638.24 

38. 1-638.52 

38. 1-638.37

38.1-638.60 

38. 1-638. 10

38. 1-638. 5

38.1-638. 12 

38. 1-638. 38 

38. 1-813. 1 

new 

38. l-810

38. 1-811



-50-

38.2-4204 38. 1-812 

38.2-4205 new 

38.2-4206 38. 1-813. 2

38.2-4207 38. 1-813. 3

38.2-4208 38.1-813.4 

38. 1-816

38.2-4209 38. 1-813. 4

38.2-4210 38. 1-814

38.2-4211 38. 1-815

38.2-4212 38. 1-816

38. 1-817 

38.2-4213 38. 1-816 

38.2-4214 38. 1-818

38.2-4215 38. 1-818 

38.2-4216 38. 1-818. 2

38. 2-4217 38.1-819 

38.2-4218 38. 1-820

38.2-4219 38. 1-821

38.2-4220 38. 1-823 

38.2-4221 38. 1-824 

38.2-4222 38.1-825 

38.2-4223 38. 1-826

38.2-4224 38. l-827



38.2-4225 

38.2-4226 

38.2-4227 

38.2-4228 

38.2-4229 

Chapter 43 

38.2-4300 

38.2-4301 

38.2-4302 

38.2-4303 

38.2-4304 

38.2-4305 

38.2-4306 

38.2-4307 

38.2-4308 

38.2-4309 

38. 2-43i0

38.2-4311 

38.2-4312 

38.2-4313 

38.2-4314 

38.2-4315 

-51-

38. 1-828

38. 1-828

38. 1-829

38.1-833 

new 

38. l-863

38. 1-864

38. 1-865

38.1-866 

38. 1-867

38.1-868 

38. 1-869

38.1-870 

38. 1-872

38. 1-873

38.1-874 

38. 1-875

38. 1-876

38.1-877 

38. 1-878

38.1-879 



-52-

38.2-4316 38.1-880 

38. 2-4317 38. 1-881

38.2-4318 38. 1-883

38.2-4319 38. 1-887

38.2-4320 38. 1-889

38.2-4321 38. 1-890

Chapter 44 

38.2-4400 38. 1-791

38.2-4401 38. 1-802

38.2-4402 38.1-793 

38.2-4403 38. 1-793. l

38.2-4404 38.1-794 

38.2-44.05 38. 1-795

38. 2-4406 38. 1-796

38.2-4407 38.1-797 

38.2-4408 38. 1-798

38.2-4409 38.1-798 

38.2-4410 38. 1-799

38.2-4411 38. 1-800

38.2-4412 38. 1-801

38.2-4413 38. 1-802

38.2-4414 38. 1-803



38.2-4415 

38.2-4416 

38.2-4417 

38.2-4418 

Chapter 45 

38.2-4500 

38.2-4501 

38.2-4502 

38.2-4503 

38.2-4504 

38.2-4505 

38.2-4506 

38.2-4507 

38.2-4508 

38.2-4509 

38.2-4510 

38.2-451 l 

38.2-4512 

38.2-4513 

38.2-4514 

38.2-4515 

38.2-4516 

-53-

38. 1-804

38.1-802 

38.1-805 

38. 1-809

38. 1-894

new

38. 1-892

38.1-893 

38.1-895 

38.1-896 

38. 1-897

38. 1-897

38. 1-898

38. 1-899

38. 1-900

38.1-901 

38. 1-902

38. 1-903

38. l-903

38. 1-904

38. 1-905



-54-

38.2-4517 38. 1-906

38.2-4518 38. 1-907

38.2-4519 38. 1-908

38.2-4520 38. l-909

38.2-4521 38.1-909 

38.2-4522 38.1-910 

38.2-4523 38. 1-914

Chapter 46 

38.2-4600 . 38. 1-720 

38.2-4601 38. 1-721

38.2-4602 38.1-722 

38.2-4603 38.1-723 

38.2-4604 38.1-724 

38.2-4605 38. 1-725

38.2-4606 38.1-726 

38.2-4607 38.1-727 

38.2-4608 38. 1-728

38.2-4609 38.1-729 

38.2-4610 38. l-730

38. 2-4611 38.1-731 

38.2-4612 38. 1-732

38.2-4613 38.1-733 



38.2-4614 

38.2-4615 

Chapter 47 

38.2-4700 

38.2-4701 

38.2-4702 

38.2-4703 

38.2-4704 

38.2-4705 

38.2-4706 

38.2-4707 

38.2-4708 

38.2-4709 

38.2-4710 

38.2-4711 

38.2-4712 

Chapter 48 

38.2-4800 

· 38. 2-4801

38.2-4802

38.2-4803

-55-

38.l-733.l

38.1-734 

38. 1-735

38.1-736 

38. 1-737

38.1-738 

38.1-739 

38. 1-740. 1

38. 1-740.2

38.1-741 

38. 1-742

38.1-743 

38. 1-744

38.1-745 

38. 1-745

38. 1-327. 46

38. 1-327 .47

38.1-327 .48 

38. 1-327. 49



-56-

38.2-4804 38. 1-32 7. 50

38.2-4805 38. l-327 .51

38.2-4806 38.1-327.52 

38.2-4807 38. 1-327. 53

38.2-4808 new 

38.2-4809 38. 1-327.54

38 .2-4810 38.1-327.55 

38. 2-4811 38. 1-327 .56

38.2-4812 38. 1-327.57

38.2-4813 38. l-327.58

38.2-4814 38. 1-327.59

38.2-4815 38. l-327.60

Chapter 49 

38.2-4900 38. 1-955

38.2-4901 38. l-956

38.2-4902 38. l-957

38.2-4903 38. 1-958

38.2-4904 38. 1-959

38.2-4905 38. 1-960

38.2-4906 38.1-961 

38.2-4907 38. 1-962

38.2-4908 38. l-963



-57-

38.2-4909 38. 1-964

38.2-4910 38. 1-965

38.2-4911 38. 1-966

38.2-4912 38. 1-967

38.2-4913 38. 1-968

38.2-4914 38. 1-969

38.2-4915 38.1-970 

38.2-4916 38.1-971 

# 




	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



