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Report of the Joint Subcommittee Studying the
Revision of the Interest Rate Laws of tbe

Commonwealth and Monitoring the Savings and

Loan Laws and Interstate Banking and Savings

and Loan Laws of the Commonwealth

To: Honorable Gerald L. Baliles, Governor of Virginia
and

The General Assembly of Virginia

January, 1986

INTRODUCTION

The joint subcommittee studying the revision of the interest rate laws of the Commonwealth
and the savings and loan laws and the interstate issue was established pursuant to House Joint
Resolution No. 30 of the 1984 Session of the General Assembly. During the 1984 interim the
subcommittee studied all three issues and recommended legislation to revise the savings and
loan laws and to enact statutes regulating interstate banking and the interstate activities of
savings and loan associattons. Both of those bills were passed by the 1985 Session of the General
Assembly and enacted into law. House Document No. 20 printed, January, 1985, is the report of
the subcommittee on its work during the 1984 interim. The subcommittee recommended in that
report that a resolution be passed by the 1985 General Assembly to continue the study of the
subcommittee in order that it may further deliberate and consider the revision of the interest
rate laws of the Commonwealth and to monitor the interstate activies of the banks and savings
and loans in Virginia and to minitor the newly revised savings and loan statutes. The 1985
General Assembly passed House Joint Resolution No. 217 to continue the study and that
resolution reads as follows:

HOUSE JOINT RESOLUTION NO. 217
Continuing the joint subcommittee study, established under House Joint Resolution No. 30 of

1984, to review the savings and loan laws, the interest rate laws of the Commonwealth and
interstate banking.

WHEREAS, pursuant to House Joint Resolution No. 30 of the 1984 Session of the General
Assembly, a joint subcommittee was established to study the issue of interstate banking, the
revision of the savings and loan laws and the revision of the interest rate laws of the
Commonwealth; and

WHEREAS, the full joint subcommittee that was established was able for the most part to
complete its work on the interstate banking issue and the revision of the savings and loan laws
in order to introduce legislation but needs to continue to monitor federal activity in these areas;
and

WIIEREAS, the interest rate subcommittee of the full joint subcommittee was diligent in its
efforts to complete its work but was unable, due to time constraints, to draft a final bill that it
felt was satisfactory and, therefore, needs to continue its study; and

WHEREAS, there remains a need to revise the interest rate laws and to state them in a
clear manner for the benefit of the citizens of the Commonwealth; now, therefore, be it

RESOLVED by the House of Delegates, the Senate concurring, That the joint subcommittee
established pursuant to House Joint Resolution No. 30 of the 1984 General Assembly, is requested

3



to continue its study of the interest rate laws of the Commonwealth, in order to clarify and
consolidate them and to continue to monitor the federal government's activity in the areas of
savings and loan laws and tnterstate banking.

The membership of the joint subcommittee shall remain the same. In the event a vacancy
should occur in the membership, the vacancy shall be filled by the same person or committee
as provided in the House Joint Resolution No. 30 of 1984.

All agencies of the Commonwealth shall assist the joint subcommittee in its study.

The joint subcommittee shall complete its work in time to submit recommendations to the
1986 Session of the General Assembly.

All direct and indirect costs of conducting this study are estimated to be $19,000.

Delegate George H. Heilig, Jr., of Norfolk remained the Chairman of the subcommittee. The
other members of the House of Delegates appointed under House Joint Resolution No. 30 of the
1984 Session continued to serve under House Joint Resolution No.. 217 of 1985 and they were:
William T. Wilson, of Covington, Alson H. Smith of Winchester, Franklin P. Hall of Richmond
and Vincent F. callahan, Jr., of McLean. Senator William F. Parkerson, Jr.. of Henrico remained
the Vice-chairman of the subcommittee. The other senate members appointed under House Joint
Resolution No. 30 of 1984 continued to serve on the joint subcommittee under House Joint
Resolution No. 217 and they were: Edward E. Willey of Richmond, Peter K. Babalas of Norfolk
and Richard J. Holland of Windsor. The two citizen members who were appointed pursuant to
House Joint Resolution No. 30 of the 1984 Session continued to serve under House Joint
Resolution No. 217 of 1985 General Assembly and they were John B. Bernhardt, Vice-Chairman
of the Board of Sovran Bank and Edwin B. Brooks, President of Virginia Federal Savings and
Loan Association.

C. William Cramme', III, Senior Attorney and Terry .Mapp Barrett, Research Associate of the
Division of Legislative Services served as legal and research staff for the subcommittee. Barbara
Hanback and Ann Howard of the House Clerk's office provided administrative and clerical staff
assistance for the subcommittee.

WORK OF THE SUBCOMMITTEE

The subcommittee's first meeting held on June 17 was an organizational meeting.
Representatives of the various financial institutions had been asked by the Chairman of the
subcommittee to update and make comments on the newly enacted savings and loan laws and
interstate laws passed by the 1985 General Assembly. The meeting was also held to informally
discuss the method by which the subcommittee would study the interest rate laws.

At that meeting the Virginia Bankers Association updated the committee on the interstate
banking legislation that was passed in 1985. Representatives of the Association observed that a
week prior to the meeting the United States Supreme Court had upheld the principle of regional
interstate banking in the case of Northeast Bancorp, Inc., et ai v. Board of Governor's of the
Federal Reserve System, et al 105 S. Ct. 245(1985). The Association noted that tbe Supreme
Court's decision was a broad decision and stated that the regional interstate banking principle
did not violate the DOUglas Amendment, the Commerce Clause, the Compact Clause or the Equal
Protection Clause, and thereby answered all major constitutional questions as to the principle of
regional interstate banking. The Association advised the subcommittee that since the passage of
the interstate banking legislation there had been certain activities among the larger banks
toward interstate acquistttons, Thirdly, the Association pointed out that the federal courts were
beginning to come to grips with the issue of nonbank banks and whether the Federal Reserve
Board had power to limit the growth of the nonbank banks. They stated that should the United
States Supreme Court rule favorably for nonbank banks it would take congressional action in
order to SUbject them to regulation. Finally, the Association told the subcommittee that some
technical amendments would be needed to the interstate banking legislation but that they would
wait to offer them at a later meeting in order that federal activity in this area could be
monitored and considered.
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Representatives from the Virginia League of Savings Institutions told the subcommittee that
they had received positive feedback on the 1985 legislation which revised the savings and lown
laws in Virginia. They advised the subcommittee that there would be need of some technical
amendments to the 1985 Act but that they would offer them at a later meeting.

Representatives from the Virginia Credit Union League advised the subcommittee that the
credit union law changes suggested by the subcommittee in its 1985 report and that were
enacted into law by the 1985 General Assembly were working well and favorably accepted.

With regard to the interest rate portion of the study, Delegate Heilig stated that he intended
to form an interest rate subcommittee composed of members of the full committee which would
review and consider throughout the Summer and Fall changes to the interest rate statutes. He
stated that he would chair the subcommittee and would expect it to meet four or five times
during the interim. In addition to the representatives of the financial institutions, representatives
from the Virginia Poverty Law Center, the Charlottesville-Legal Aid Society, the Blue Ridge Legal
Services, the Virginia Mortgage Bankers and the newly formed Virginia Mortgage Association
offered their assistance to the interest rate subcommittee in its deliberations during the interim.
Mr. Will Robertson representing the Virginia Mortgage Association stated that his association is
an organization made up of unregulated lenders in order to provide educational information to
its members, to promote ethical business practices and to organize a legislative presence to
represent the unregulated lenders. He offered to the subcommittee his association's assistance
and stated that his association would like to submit draft legislation that would reorganize the
interest rate laws in Virginia. He advised the subcommittee that his association had retained the
services of the law firm of McGuire, Woods and Battle to prepare the draft and act as their
counsel.

After the June 17th meeting, Delegate Heilig appointed members to serve on the interest
rate subcommittee. He decided to chair the interest rate subcommittee and appointed the
following members to serve with him: Senator William F. Parkerson, Jr., Delegate Franklin P.
Hall, Delegate Vincent F. callahan, Jr., and Senator Richard J. Holland. During the interim that
subcommittee met on September 16, October 21, November 18, December 16 and January 8. At
all five of those meetings, draft legislation was discussed section by section and many changes
were recommended to the drafts. All of those meetings were public hearings and representatives
of the following industries and associations offered testimony and assistance to the subcommittee:
the Virginia Bankers Association, the Virginia League of Savings Institutions, the Virginia
Independent Bankers' Association, the Bureau of Financial Institutions, the Virginia Mortgage
Association, the Virginia Mortgage Bankers, the Virginia Poverty Law Center, the
Charlottesville-Albemarle Legal Aid Society, Blue Ridge Legal Services, the Virginia Credit Union
League, the Virginia Consumer Finance Association, the law firm of Mays, Valentine, Davenport
and Moore, the law firm of McGuire, Woods and Battle, the Virginia Retail Merchants
Association, Beneficial Management Association, Household International, Virginia Association of
Realtors, Virginia Industrial Loan Associations and several businesses and companies representing
themselves. Also, several private citizens attended the meetings and offered testimony and advice
to the subcommittee. Having heard testimony from all the interested parties, the subcommittee
thoroughly discussed and carefully considered which recommendations to make to the 1986
General Assembly. At its January 8th meeting, the Subcommittee announced those
recommendations. Some of the recommendations were made with the condition that further
testimony should be heard on various items within the particular recommendation.

RECOMMENDATIONS

The subcommittee offers the following recommendations to the General Assembly.

I. THAT THE GENERAL ASSEMBLY SHOULD PASS A BILL TO REVISE THE INTEREST
RATE LAWS OF THE COMMONWEALTH. THAT SUCH LEGISLATION SHOULD REORGANIZE
AND REARRANGE THE INTEREST RATE STATUTES IN A MORE LOGICAL MANNER. THAT
THE BILL SHOULD CONTAIN, AMONG OTHER THINGS, A PROVISION THAT LIMITS TO FIVE
(5) THE MAXIMUM NUMBER OF POINTS THAT AN UNREGULATED LENDER MAY CHARGE
ON A SUBORDINATE MORTGAGE LOAN IN ADDITION TO THE TWO PERCENT SERVICE
CHARGE, THE INTEREST RATE ON THE LOAN AND THE VARIOUS CHARGES FOR
UNDERWRITING THE LOAN; A PROVISION TO REQUIRE A PRO RATA REBATE OF POINTS
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IF THE LOAN IS PAID OFF DURING THE FIRST FIVE YEARS; AND A PROVISION THAT
LIMITS TO 61 MONTHS OR LESS ADD-ON RATES FOR SUCH LOANS. THAT SUCH
LEGISLATION SHOULD CONTAIN A PROVISION TO REPEAL THE NULL AND VOID
PENALTY FOR SUBORDINATE MORTGAGE LOANS IN EXCESS OF THE INTEREST RATES
ALLOWED BY LAW, THAT A NEW PENALTY BE ENACTED FOR SUCH VIOLATION AND
THAT THE REPEAL OF THE NULL AND VOID PROVISION SHOULD BE PROSPECTIVE IN
NATURE.

II. THAT LEGISLATION SHOULD BE INTRODUCED TO MAKE THOSE NECESSARY
TECHNICAL AMENDMENTS TO THE INTERSTATE STATUTES AND THE SAVINGS AND LOAN
STATUTES WHICH WILL MAKE THOSE STATUTES MORE WORKABLE.

III. THAT A RESOLUTION BE INTRODUCED AND PASSED BY THE 1986 GENERAL
ASSEMBLY TO CONTINUE THIS STUDY FOR ANOTHER YEAR DURING WHICH TIME THE
SUBCOMMITTEE WILL: CONTINUE TO MONITOR THE INTERSTATE LAWS AND ACTIVITIES
UNDER THOSE LAWS; LOOK AT THE CREDIT CARD SITUATION; CONSIDER VARIOUS
REGULATORY SCHEMES FOR UNSUPERVISED SECOND MORTGAGE LENDERS; CONTINUE
TO CONSIDER CHANGES AND MONITOR THE INTEREST RATE LAWS; AND STUDY THE
ADD-ON INTEREST RATE ISSUE TO DETERMINE WHETHER THEY SHOULD BE
PROHIBITED.

REASONS FOR RECOMMENDATIONS

I. THAT THE GENERAL ASSEMBLY SHOULD PASS A BILL TO REVISE THE INTEREST
RATE LAWS OF THE COMMONWEALTH. THAT SUCH LEGISLATION SHOULD REORGANIZE
AND REARRANGE THE INTEREST RATE STATUTES IN A MORE LOGICAL MANNER. THAT
THE BILL SHOULD CONTAIN, AMONG OTHER THINGS, A PROVISION THAT LIMITS TO FIVE
(5) THE MAXIMUM NUMBER OF POINTS THAT AN UNREGULATED LENDER MAY CHARGE
ON A SUBORDINATE MORTGAGE LOAN IN ADDITION TO THE TWO PERCENT SERVICE
CHARGE, THE INTEREST RATE ON THE LOAN AND THE VARIOUS CHARGES FOR
UNDERWRITING THE LOAN; A PROVISION TO REQUIRE A PRO RATA REBATE OF POINTS
IF THE LOAN IS PAID OFF DURING THE FIRST FIVE YEARS; AND A PROVISION THAT
LIMITS TO 61 MONTHS OR LESS ADD-ON RATES FOR SUCH LOANS. THAT SUCH
LEGISLATION SHOULD CONTAIN A PROVISION TO REPEAL THE NULL AND VOID
PENALTY FOR SUBORDINATE MORTGAGE LOANS IN EXCESS OF THE INTEREST RATES
ALLOWED BY LAW, THAT A NEW PENALTY BE ENACTED FOR SUCH VIOLATION AND
THAT THE REPEAL OF THE NULL AND VOID PROVISION SHOULD BE PROSPECTIVE IN
NATURE.

In making this recommendation, the subcommittee found that there was a need for providing
a new order in the organization of the interest rate statutes, and a need to remove archaic
language in order to update the statutes and to add provisions new to the interest rate laws. A
copy of the draft which represents the recommendations of the subcommittee appears as
Appendix 1 to this report and a copy of comparative tables follow the draft and appears as
Appendix 2 to this report.

In reorganizing the interest rate statutes, the subcommittee considered the possibility of
stating in the positive what the interest rate laws of Virginia are rather than stating a law and
then providing numerous exceptions to that law. The subcommittee found out that, presently,
each exception to the contract rate of interest carries its own nuances and fees and that it
would be very difficult to take all of the exceptions and narrow them down to one specific
statute, fitting all of the fees and peculiarities surrounding each exception into one specific
section of the law. For this reason the subcommittee decided to maintain the present
arrangement of spelling out each exception to the contract rate of interest in a separate statute.

With regard to the legal rate of interest, the contract rate of interest, and the judgement
rate of interest, found in Articles 3 and 4 of the Bill, the subcommittee decided to increase the
legal or implied rate of interest from 6% to 10%, and to change the contract rate of interest
from 8% to 12%. The subcommittee learned that it was best to have a judgement rate of
interest higher than the legal or implied rate of interest in order to encourage debtors to make
timely payment of their judgements,
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The subcommittee heard a fair amount of testimony on those provisions relating to the plea
of usury and the penalty incurred for a usurious transaction. Those statutes appear in Article 5
of the bill as recommended by the subcommittee. The subcommittee found that present Code
language which establishes a null and void penalty for loans on subordinate mortgages is having
a profound effect on loans in the Commonwealth and is putting those loans in question.
Testimony revealed that several states have changed their old statutes which, at one time,
declared null and void those contracts made at an interest rate higher than the lawful rate
allowed for such loans. The subcommittee decided to incorporate in its draft a provision that
would repeal current law that declares null and void contracts made in excess of interest rates
allowed for unregulated lenders making subordinate mortgages. They decided to replace the null
and void penalty with a provision that would allow for the person paying the excessive interest
rate to recover the total amount of the interest paid that was in excess of the permitted rate,
plus twice the total amount of the interest paid for the last two years from the date of the last
payment, plus court costs and attorney's fees. The subcommittee decided to retain the provision
that declares any agreement or contract which in effect attempts to waive a borrowers rights as
against public policy. The subcommittee was of the opinion that such a revision of the old
provision would be a good solution to the problem and would provide the borrower restitution.
The subcommittee felt that only providing a penalty or remedy relating to just the interest paid
was not entirely enough. They decided that it would be more appropriate to not only have the
entire amount of the interest restored to the borrower, but also for him to be paid attorney's
fees and a penalty to correct the situation. The subcommittee decided against including any
language which would allow the lending institution to voluntarily adjust the contract before any
action were filed against it and thereby be relieved of a penalty.

With regard to the exceptions to the contract rate of interest, the subcommittee decided to
reorganize the present statute by categorizing those exceptions into four categories: (1) Charges
By Depository and Regulated Lenders; (2) Charges by Non-Depository Lenders; (3) Real Estate
Loan Transactions; and (4) Commercial Transactions. In addressing the first category of
exceptions, the subcommittee found that the present statutes contain "interest rate disclosure
languge". The subcommittee also found that this language appeared in many of the sections in
the other three categories of exceptions. The subcommittee decided to revise that language and
to cite the federal Truth-In-Lending Law, 15 USC 1601 et seq. In arriving at this decision, the
subcommittee heard from the Bureau of Financial Institutions and the Virginia Bankers
Association. Some felt that the present language was needed and others felt that the federal law
covered it. The subcommittee decided that it would be best to revise the language in the Code
and cite the federal Truth-In-Lending laws making sure that if complaints or violations were
lodged or made there would be some remedy available in the Virginia statutes.

With regard to former §§ 6.1-330.39 and 6.1-330.40 the subcommittee decided to repeal those
two sections. § 6.1-330.39 allowed a bank or savings and loan association or other licensed lender
to charge up to 5% interest on loans secured by a passbook savings, savings certficate or
certifcate of deposit or other evidence of a savings account. The subcommittee found that
federal law presently requires a certain percentage to be charged on such loans. They decided
that that particular statute tying a lender to a specific maximum did not serve any purpose and
therefore decided to eliminate the section. § 6.1-330.40 stated that banks could make agricultural
loans at a rate not to exceed 12%. The subcommittee noted that by changing the contract rate
of interest from 8% to 12% this statute was no longer needed and was probably impractical.

The only change made in the group of statutes found in Article 6 of the Bill was made to
the two statutes relating to charges which banks and savings and loans can collect on installment
loans. The subcommittee decided to combine those two statutes into one statute. They learned
that with the advent of the most favorite lender statute the loaning practices of the two
institutions have become similar.

With regard to those exceptions for charges by non-depository lenders, found in Article 7 of
the Bill, the subcommittee decided that those four statutes should remain as they appear under
present law.

As to the third category of exceptions which relate to real estate loan transactions, the
subcommittee made the same decision with regard to the group of statutes in this category as it
did in previous categories concerning the federal disclosure language. Also, the subcommittee
decided to not change the provisions dealing with loans secured by first deeds of trust or first
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mortgages on real estate or the fees and charges in connection with such loans. The
subcommittee also decided to retain the statute which speaks to FHA loans and VA loans or
those loans insured or guaranteed by similar federal or governmental agencies.

The one provision on which the subcommittee spent most of its time and heard most of the
testimony, was that provision dealing with the unsupervised lender making subordinate mortgage
loans. After the conclusion of the 1984 study and during the 1985 General Assembly, House Bill
No. 1655 was introduced. That bill's purpose was to limit to 8% the total amount of service
charge, discount, initial interest, points or charges by any other name that a unsupervised lender
may collect on any loan secured by subordinate mortgage, except for the simple annual interest
rate permitted by present § 6.1-330.16 and except for those charges permitted under present §
6.1-330.24. The purpose of that bill became the predominant issue to which the subcommittee
directed its attention.

The subcommittee heard testimony from representatives of the Virginia Mortgage Association,
who advocated in their draft legislation that an unsupervised lender making such loans be
allowed to charge and collect ten points over and above the interest rate of the loan and the
cost of writing the loan. A copy of that draft appears as Appendix 3 to this report. That
association also stated that besides being interested in the points charged on subordinate
mortgages by unregulated lenders it also had interest in the null and void penalty for liens
arising under the unregulated subordinate mortgage statute, the separation by statute of the
relationship of lenders and brokers, and the subject of collecting out-of-pocket expenses on loans
to which lenders have committed and are not closed.

Representatives of that association pointed out that the reasons why so many points are
charged by the unregulated lender on subordinate mortgage loans are that the unregulated
lender not only has to pay the salaries of their employees and of the owner but also for the use
of the servicing company, for errors and ommissions insurance, commitment fees, commissions
to loan officers, annual commitment fees to warehousing institutions, the cost for unclosed loans,
the use of tax services and advertising. They stated that a company that had been in business
for a number of years could begin to carry some of its loans in its own portfolio and thereby
begin to collect income interest from those loans and thereby reduce the number of points that
it charges on its loans. They noted that there are very few companies that are in that position
presently. They stated generally that their association believes that its members do provide a
valuable service to the people in the Commonwealth who cannot obtain funds in the standard
money market. They stated that their association believes that if the points on the subordinate
mortgages made by the unsupervised lenders are to be limited by statute, that 10% was a fair
number for upfront money. They stated that those ten points included the 2% service charge
that is currently collected on such a loan. The Virginia Mortgage Association testified that it was
their opinion that if the Legislature were to set a limit lower than ten as the number of points
that an unregulated lender could charge on a subordinate mortgage that a number of businesses
would go out of business. Representatives stated that in their opinion their association, which
currently consists of twenty two members, would be right back before the General Assembly
next year asking that their limit be increased to ten. They stated that most of their members
sell their loans in the secondary market, although they have a few members who were larger
and better capitalized enough to retain in their own portfolio's some of their loans. They testified
that if the Legislature was too restrictive on the number of points that could be charged on
these loans, the availability of second mortgages for high risk loans may be limited. Currently,
they stated, that the average number of points charged by their members, over and above the
2% service charge, was between 12 and 16 points for a transaction where broker fees were
included, and between 10 and 13 points when the transaction did not include the brokers fees.
The Virginia Mortgage Association pointed out that some second mortgage lenders can make
money from the interest coming in from the loan when they are the larger, better capitalized
companies who retain their loans in their own portfolio. However, they stated, that the vast
majority of the unregulated lenders making second mortgage loans in Virginia are those who sell
on the secondary market and have only one chance of making a profit, and that is through the
points charged in advance. They added that the new companies coming into business can grow
to retain their own loans and thereby decrease their upfront points charged, but early on, most
companies can't afford to retain their own loans. They added that the nonsupervised lenders
unless they want to go through the very expensive process of public registration and offering
cannot go into the market to raise money like the banks and savings and loans can.
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On this question of limiting the number of points that an unregulated lender may charge on
a subordinate mortgage loan, the subcommittee heard testimony from a number of legal aid
services around the Commonwealth, the Bureau of Financial Institutions, and private citizens.
The legal aid services associations brought to the attention of the subcommittee many loan
transactions -whicn many of their clients had entered into and that exorbidant or excessive points
had been charged on these loans. They pointed out that in most instances the borrower is from
a low income household and the rate of interest is normally from 16% to 18% and the loan
discount points vary from 25 to 40. They pointed out that in some instances the borrower falls
behind in his payments and the loan is refinanced with even more points being charged. They
stated that when the total amount of the points charged in the two loans is compared to the
total amount actually received by the borrower the percentage rises to over 50%. The legal aid
associations submitted testimony to the subcommittee which appears as Appendix 4 to this
report. The legal aid associations emphasized that this issue before the subcommittee ought to be
dealt with in order to protect the consumer and that a limit on the number of points should be
placed by statute. They sussgested that the limit should be no greater than 5 points.

One of the citizens to address the subcommittee was Mr. Dwain Wise who is a retired
mortgage executive. He pointed out to the subcommittee that he was representing no one but
himself and had been in the mortgage business for several years prior to his retirement. Mr.
Wise submitted testimony to the subcommittee which appears as Appendix 5 to this report. Also
in Appendix 5 are responses to his written testimony from the Virginia Mortgage Association and
from the law firm of Mays, Valentine, Davenport and Moore which were requested by the
subcommittee. Mr. Wise stated that his basic concern was in a situation where a consumer sees
advertisements in the telephone book or newspaper regarding second mortgage lenders and does
not know the difference between the types of lenders making second mortgage loans in Virginia.
He stated that he recommended a limit of 5 points be placed on subordinate mortgages made by
the unsupervised lender. He also recommended that if such a loan should be paid off within five
years that there be a pro-rata rebate of those points. He also stated that in his years of work
with the mortgage companies, he found out that in Maryland and North Carolina, where there
are such caps placed on the number of points allowed, that there was no shortgage of lenders
and there was no shortgage of Fannie Mae loans or buyers of loans in the secondary market.

With regard to the issue of points, the Commissioner of the Bureau of Financial Institutions
stated that there were costs involved in doing any kind of business. He stated that it seems to
be a usual business practice to set prices high enough in order to provide for the paying of the
cost of doing business plus to provide for a profit. He stated that he sees nothing that would
warrant such exempting of second mortgage businesses from this law of business. He emphasized
that he saw no reason why a lender could not recover the cost of doing business plus a fair
return through the rate of interest that it charges for making the loan. He remarked that he had
no problem with allowing second mortgage lenders to set their interest rates .in order to recover
their costs, but he advised that to say that those types of lenders are special and need a fixed
rate is allowing for a subsidy in his opinion. He remarked that to allow second mortgage lenders
to lend at a certain interest rate plus at a certain number of points is cost-plus lending. The
Commissioner suggested to the subcommittee that if it wants to lower points on subordinate
mortgages offered by second mortgage lenders, that the subcommittee may want to apply the
limit to the class of transaction and not to the class of people. He stated that the same rules
should apply to second mortgage liens regardless of who makes the loan. The Commissioner
observed that the unregulated lenders do serve a different market from the banks and savings
and loan associations and their sources of funds are different. He noted that the banks and
savings and loans do buy funds at market rates, and the market rate of banks and savings and
loans is less than the rates charged the unregulated lender. However, he also stated, that the
argument that the unregulated lender has to charge points in order to get their loans into the
secondary market is an issue that he does not understand. He suggested that they charge
adjustable rates on their loans in order to accomplish the same purpose. He stated that he did
not see the distinction between charging points and interest or charging at a rate of interest in
order to recoup costs and make a fair profit. He stated that in his opinion there was no
difference in making a loan for 18% interest and one for 12% interest plus 6 points. He
reitterated that setting the interest rate high enough to sell it in the secondary market and to
not charge points should be the way to do business in this area and that competition would take
its course. A copy of written remarks concerning the entire study presented to the subcommittee
by the Commissioner appears as Appendix 6 to this report.
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A second area of concern that the Virginia Mortgage Association stated that they had in the
interest statutes was that of the relationship between the lender and the broker and how fees
were paid to the broker in the loan transaction. Representatives of the Mortgage Association
stated that the broker strikes an independent contractual relationship with the borrower. They
stated that it is the job of the broker to assist the customer to obtain a suitable loan from a
lender. They stated that normally the unregulated lender pays the broker his fee from the
money collected at the closing. They emphasized that their association feels that their members
should not be saddled with the collection of brokerage charges and paying them. They also
emphasized that the reason they were suggesting that a statutory change be made to regulate
tbis relationship is that the contractual relationship between the broker and the borrower cannot
be affected by the lender, and that that relationship is an independent one between the broker
and borrower. They stated that they have know way to control that arrangement. The association
also advised the subcommittee that the percentage of loans referred to unregulated lenders by
brokers varies from company to company, and that it can be anywhere from 0% to 100%.

Various mortgage brokers from around the Commonwealth testified that although they deal
with many lenders in the Commonwealth, as brokers they did not want to be directly associated
or tied to anyone lender. They stated that they like to shop around among lenders in order to
get the best rate for their client. They stated that a typical situation is where a borrower has
been to lenders and cannot get a loan that they feel comfortable with and therefore seek the
professional help of a broker. They stated that most of their business is excellent credit business
but the borrower simply cannot get the rate that they want. They pointed out that if the lender
is restricted to certain limitations on the points that they charge. that in many cases they would
not be able to make loans to the borrowers. They stated that if the brokers remain tied to the
lenders the borrower will end up getting higher rates. They maintained that the relationship that
they have with the borrower is an independent relationship and is not tied with the lender. They
affirmed that they do not charge unless the loan is obtained. Although the brokers were unable
to state what an average fee would be for their services because of the fact that each loan is
different, one broker did say that he would normally charge 8 points on a $10,000 loan.
Testimony revealed that if the law set a limit on the number of points a lender could collect on
such loans, the lender would charge and collect all of those points, The subcommittee found that
if the brokers were to charge points for doing business, those points would be over and above
what the lender would collect. Representatives from both the brokerage business and the
Virginia Mortgage Association pointed out that in many instances the lender may reduce the
number of points that they collect in order to keep the broker's business coming into their
company. They both agreed that lenders normally know what the brokerage charges are before
there is ever a commitment on a loan.

Representatives from legal aid services pointed out that if the subcommittee were to take
the Virginia Mortgage Association's recommendation to separate the relationship between lenders
and brokers, the subcommittee could in effect be raising the number of points charged on
subordinate mortgage loans. They suggested that the subcommittee may want to see what other
states are doing with regard to limiting the charging of points and then compare what those
states are doing as far as regulating the relationship between the brokers and unregulated
lenders. They testified that in a situation where a person goes to a broker to obtain a loan and
the broker goes to a subordinate mortgage lender, the borrower is actually paying points plus
points.

The Commissioner of the Bureau of Financial Institutions stated that it was a fiction that an
unregulated lender did not know of the arrangements between the borrower and broker because
the broker and the lender have arrangements on how to divide the points collected. The
Commissioner suggested that in the interest of competition the activities of brokers and the
payment for their services should be strickly and absolutely confined to separate, private
arrangements between such brokers and prospective borrowers, with lenders prohibited from
passing the cost of such services to the borrowers.

The third area of interest to which the Virginia Mortgage Association stated a concern, was
that of the null and void penalty section. They stated that although the subcommittee had
decided to repeal the present null and void penalty section and replace it with provisions that
would provide the borrower restitution, they suggested that the subcommittee might reconsider
their decision and leave it to the courts to decide whether the section is remedial in nature or
substantive in nature.. They stated that the insurers of the mortgages that may be affected by
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the null and void penalty were behind the repealing of the null and void penalty section and the
redrawing of the provision because they felt exposure from the Landbank situation in Virginia.
The Mortgage Association questioned the reasons for repealing the penalty section and stated
that the insurers have struck a contract and that they should live by it. They stated that there is
a constitutional question surrounding the null and void penalty section and that if the penalty
were left on the books then it could be subject to constitutional challenge to decide whether it
operated retroactively or not. The subcommittee heard testimony from representatives of an
insurance company who had insured unregulated lenders' on loans and they requested that
language be put into the draft to provide that the repeal of the null and void penalty section
would have prospective affect only. See Appendix 7 of this report for the insurers written
testimony. The subcommittee decided to put that language into the draft.

With regard to the Virginia Mortgate Association's fourth concern, that being the collection of
out-of-pocket expenses for unclosed loans to which a commitment had been made, they stated
that their members would like to have the authority to recover out-of-pocket expenses on those
transactions in an amount greater than the statutes allows presently. They stated that presently
the statute limits them to collecting $50 for such unclosed loans, and that they would like to see
that figure raised to $250. They stated that typically appraisals and credit reports amount to
much more than $50. They also advised the subcommittee that 50% of the loans to which they
commit are never closed. The Commissioner of Financial Institutions stated that he had no
objection to allowing the lender to recover costs when the loan fell through if the lender
committed in writing to the borrower and the borrower had caused the lender to incur costs. He
cautioned the subcommittee that the committment should be in writing. He testified that the
Bureau of Financial Institutions is aware of attempts to recover costs when no committment was
in writing and no costs were incurred. The subcommittee decided to leave the dollar amount for
such costs as it presently appears in the Code.

Concerning the pro-rata rebate suggestion offered by Mr. Wise in his remarks to the
subcommittee, the subcommittee decided to draw into the new statutes a provision which would
require the unregulated lender making subordinate mortgage loans to rebate on a pro-rata basis
points to the borrower when the borrower repays such a loan within five years. The Virginia
Mortgage Association testified that such a provision was objectionable to them since it would
make it very difficult for them to sell their loans in the secondary market with a proviston such
as this following the loan document. Representatives from the legal aid services associations
stated that they were in favor of this recommendation, because they were of the opinion that
such a provision would eliminate the gouging of the consumer.

The subcommittee elicited testimony on the issue of whether add-on loans should be limited
to a certain number of years or whether they should be prohibited all together. One suggestion
given to the subcommittee was to limit the use of the add-on rate for terms in excess of five
years because the earnings over a longer period are greatly distorted to the detriment of the
borrower who prepays the loan for any reason. Some testified that most of these loans are paid
early, usually by the end of the fourth year. The Commissioner of Financial Institutions testified
that the result of loans made under the present authority given to unregulated lenders to charge
add-on rates for subordinate mortgages is unconscionable. He stated that in his opinion add-on
rate interest should not be permitted on any loan secured by the borrower's residence. He stated
that if the rate of interest is stated in simple interest terms, the borrower has a clearer, more
understandable basis for deciding whether to accept the terms offered. He pointed out that if the
add-on interest rate is to continue to be permitted to these lenders, the definition of the term
"charge in advance" should remain in the law. Representatives of the Virginia Mortgage
Association stated that many of their members are not using add-on rate structures. They stated
that some members feel that add-on rates are the only way to go when they are making high
risk loans. They stated that as to the suggestion of eliminating the authority to make add-on
loans and going to a simple interest rate structure, they suggested that that elimination be across
the board for all lenders. The subcommittee decided to place a sixty-one month limit for loans
bearing an add-on interest rate structure.

A final suggestion that the subcommittee addressed regarding the category of real estate loan
transactions as exceptions to the contract rate of interest, was that of some form of a regulatory
scheme of the unregulated lender. The subcommittee beard a suggestion that would require the
unregulated lender to register with the Bureau of Financial Institutions. Registration could entail
the listing of the names and current addresses of the corporation and of the officers of the
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corporation, similar to what would be found in corporate records. The Virginia Mortgage
Assocation stated that their reaction to such a registration would be seen as a favorable solution
in handling complaints and that they would be a willing participant in this registration scheme..
The subcommittee found that the only remedy that current law offers a borrower when he has
a complaint against an unregulated lender is through a court proceeding such as a declaratory
judgment or by stopping payment on the loan and forcing the lender to seek foreclosure
Whereupon the borrower could seek to enjoin the foreclosure. The association went on record as
saying that they like the registration proposal because it would allow the consumer to have
somewhere to tum when they had a complaint. They offered as a further suggestion that
complaints could be handled by requiring the second mortgage lender to give to the borrower, at
the time the loan was closed, an information sheet which contained the number of the Bureau
of Financial Institutions and other information in order to allow the borrower to complain should
an abuse occur. The Commissioner of Financial Institutions cautioned the subcommittee in
adopting such a registration scheme, not only from the point that it would have a budgetary
impact but also it could cause confusion in the publtc, He stated that the public could confuse
regulation with registration. He stated that registration involves no enforcement. He emphasized
that the Legislature will want to take care that the public realizes that financial institutions such
as, banks, savings and loan associations, industrial loan associations, and consumer finance
companies are regulated businesses, and that registration of unregulated lenders would not
include enforcement provisions and rights such as the borrowers presently have against those
institutions. The subcommittee also heard testimony that fees could be charged for such
registration in order to defray the cost of the State Corporation Commission expenses.

The subcommittee decided to make very few changes to the provisions of those statutes
found in the fourth and last category of exceptions to the contract rate of interest, relating to
commercial transactions. They are included in Article 9 of the Bill. The subcommittee decided
to divide into two sections the present Code section which disallows the defense of usury for
loans over $5,000. The subcommittee found the need to set out in one statute, provisions for
Ioans for $5,000 or more made by financial institutions, and to set out in a separate statute
provisions for loans made for $5,000 or more made for business purposes.

In consideration of the last group of sections in the subcommittee's draft bill, relating to late
charges, prepayment and excelleration laws and the borrowers rights, the SUbcommittee, in
general, made very few changes to present law. The subcommittee decided to amend the present
law to require unregulated lenders making first deed of trust loans to permit prepayment
without a penalty When the loan is for $75,000 or less. The subcommittee found this to be
equttable so that both regulated and unregulated lenders making these types of loans would be
covered. Testimony indicated that second deed of trust loans would be covered by another
section in the bill.

The subcommittee heard much testimony on the fact that industrial loan associations not
only have a right to compute unearned interest in accordance with the Rule of 78's but also
may charge a prepayment penalty not to exceed 2% of the amount of the prepayment. It was
noted that industrial loan assocaitions are the only types of lenders that are able to have the
benefit of both of these. The subcommittee found that unregulated lenders who make subordinate
mortgage loans calculate the rebate of interest under the Rule of 78's but are not entitled to any
prepayment penalty, and lenders who make first mortgage loans are entitled to a prepayment
penalty but nothing else. The subcommittee heard testimony to the effect that loans made by the
unregulated lenders are as high a class of risk as those made by industrial loan associations.
The industrial loan associations stated that the reason for the' 2% prepayment penalty is to help
them defray the cost of loans made by them that are, in tum, refinanced by other lenders. The
industrial loan associations stated that they knew of no abuses on the prepayment penalty and
that it is more of an exception than a rule. They emphasized that there is no penalty if the
customer refinances with the same lender. The Commissioner of Financial Institutions pointed
out that if the prepayment penalty is an element of risk then that is a function of interest and
that he would see no problem in removing the provision. He disagreed with the philosophy of
allowing one lender to charge a prepayment penalty and not allowing another to do so. The
industrial loan associations pointed out that if the subcommittee were to recommend a repeal of
the prepayment penalty it would increase upfront costs to all borrowers of industrial loan
associations and not just to those who cause the cost to be incurred.

Having considered the substantive provisions of the interest rate laws, the subcommittee
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addressed the need of definitions having chapter wide application. The discussion centered
around the question of whether the definition of the terms "bank", "credit union", and "savings
and loan association", should apply to financial institutions in Virginia as well as apply to out of
state financial institutions incorporated in other states. Appendix 8 to this report contains in
written form much of the testimony heard by the subcommitee on this subject, The question was
whether this category of financial institutions should have the benefits of Virginia law by
utilizing one of the no-limit statutes for the purpose of charging interest in Virginia when such
institutions are not regulated by Virginia. The subcommittee decided to include within the
definition of "bank", "credit union", and "savings and loan association" reference to out-of-state
financial institutions. Such reference would give nationwide effect to the interest rate statutes.
The subcommittee noted, however, that these definitions would be subject to further discussions
and review by committees of the General Assembly.

For the reasons cited above, the subcommittee recommends that a revision of the interest
rate laws be passed by the 1986 General Assembly.

II. THAT LEGISLATION SHOULD BE INTRODUCED TO MAKE THOSE NECESSARY
TECHNICAL AMENDMENTS TO THE INTERSTATE STATUTES AND THE SAVINGS AND LOAN
STATUTES WHICH WILL MAKE THOSE STATUTES MORE WORKABLE.

The subcommittee received written testimony from Virginia League of Savings Institutions
concerning those technical amendments necessary to the Virginia savings and loan laws. This
testimony is found in Appendix 9 to this report. For the reasons stated in that written testimony
the subcommitte recommends that legislation be passed by the 1986 General Assembly to make
such technical and curative amendments.

III. THAT A RESOLUTION BE INTRODUCED AND PASSED BY THE 1986 GENERAL
ASSEMBLY TO CONTINUE THIS STUDY FOR ANOTHER YEAR DURING WHICH TIME THE
SUBCOMMITTEE WILL: CONTINUE TO MONITOR THE INTERSTATE LAWS AND ACTIVITIES
UNDER THOSE LAWS; LOOK AT THE CREDIT CARD SITUATION; CONSIDER VARIOUS
REGULATORY SCHEMES FOR UNSUPERVISED SECOND MORTGAGE LENDERS; CONTINUE
TO CONSIDER CHANGES AND MONITOR THE INTEREST RATE LAWS; AND STUDY THE
ADD-ON INTEREST RATE ISSUE TO DETERMINE WHETHER THEY SHOULD BE
PROHIBITED.

Due to the large amount of time spent on the unregulated lender issue, the subcommittee
found that it was unable to thoroughly consider several important aspects of the interest rate
laws some of which were new suggestions and brought to its attention throughout the interim.
The subcommittee heard testimony at its November meeting on a study done by the Tayloe
Murphy Institute on credit cards but was unable to analyze that institution's conclusions. The
subcommittee also heard testimony on various other issues raised by the 'participants in the
study but due to time constraints were unable to carefully consider the suggestions and issues.
For this reason the subcommittee recommends that a resolution continuing the study for another
year be introduced and passed by the 1986 General Assembly. The subcommittee recommends
that that resolution ask that the subcommittee continue to monitor the interstate laws, to look
into the credit card situation, to consider some sort of regulatory scheme for the unsupervised
lender, to monitor the effects of and to continue to work on the interest rate draft and to study
the add-on loan situation to determine whether add-on loans should be authorized or abolished. A
copy of that resolution is attached as Appendix 10 to this report.

CONCLUSION

The subcommittee expresses its appreciation to all parties who participated in its study. The
subcommittee expresses its desire that all parties who participated will continue to participate in
its future stUdy of the issue. The subcommittee's recommendations have been offered only after
carefully and thoroughly studying the data that was received. The subcommittee believes its
recommendations are in the best interest of the Commonwealth and encourages the General
Assembly to adopt those recommendations.

RespectfUlly submitted,
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APPENDIX 1

HOUSE BILL NO. 400
A BILL to amend the Code of Virginia by adding in Title 6.1 a Chapter numbered 7.3, containing

Articles numbered 1 through 10 and sections numbered 6.1-330.49 through 6.1-330.90, and to
repeal Chapter 7.2 of Title 6.1 of the Code of Virginia, containing Articles numbered 1
through 10 and sections numbered 6.1-330.6 through 6.1-330.48, so as to revise, rearrange and
amend the laws of Virginia relating to money and interest generally; penalties.

Be it enacted by the General Assembly of Virginia:

1. That the Code of Virginia is amended by adding in Title 6.1 a Chapter numbered 7.3,
containing Articles numbered 1 through 10 and sections numbered 6.1-330.49 through 6.1-330.90,
as follows:

CHAPTER 7.3.

MONEY AND INTEREST.

Article 1.

Definitions.

§ 6.1-330.49. Definitions.- As used in this chapter, unless the context provides otherwise:

"Bank" shall mean any national bank, a bank organized under Chapter 2 (6.1-3 et seq.) of
this title or banks incorporated and organized under the laws of another state.

"Credlt union" shall mean a credit union organized under Chapter 4 (§ 6.1-196 et seq.) of
this title or credit unions incorporated and organized under the laws of another state. "Credit
union" shall not tnctuae within its meaning federal credit unions.

"Entity" shall mean any association, corporation, partnership, firm, company, trust, estate or
business trust.

"Person" shall include an individual and an entity.

"Ssvings and loan association" shall mean any federal savings and loan association, a savings
and loan association organized under Chapter 3.01 (§ 6.1-194.1 et seq.) of this title or savings and
loan associations incorporated and organized under the laws of another state.

Article 2.

Money of Accounts.

§ 6.1-330.50. Money 01 account.-The money of account of this Commonwealth shall be the
dollar, cent and mill. All accounts by public officers shall be so kept. No Writing shall be
invalid, nor the force of any account or entry be impaired, because a sum of money is
expressed otherwise.

§ 6.1-330.51. Ascertaining value in money of account for money expressed in foreign
currency.- In any suit lor a sum of money expressed in any foreign currency or otherwise than
in the money of account of this Commonwealth, the jury or the court shalj ascertain the value
in the money 01 account of the sum so expressed, making allowance for the difference of
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exchange as shall be just. The iuagment or order may be for either the amount so ascertained,
or for the amount of money so expressed which shall be discharged by an amount so
ascertained. As to any such suit involving an instrument to which § 8.3-107 is applicable, the
provisions of that section shall apply.

§ 6.1-330.52. Issuance of currency; contracts and securities obtained by illegal currency;
capital stock of certain companies, etc., vested in State; proceedings to recover such stock;
liability.- A. 1. No entity unless authorized by law shall:

a. Issue, with intent that the same be circulated as currency, any note, bill, scrip, or other
paper or thing, or

b. Otherwise deal, trade or carry on business as a bank of circulation.

2. All contracts made for forming any such entity as described in paragraph 1 of this
subsection shall be void.

B. All contracts and securities that may originate from, or be made or obtained in whole or
in part by means of any illegal currency dealing, trade or business, shall be void. If any person
shall pay any money or other valuable thing on account of any such contract or security, such
person or his or its representative, or assignee, may, by suit brought within one year after such
payment, recover back the amount or value of such payment from the person or such
representative to whom, or to whose use, it may have been made.

C. The capital stock of every such entity, whether paid up or merely subscribed, shall belong
to the Commonwealth. The Attorney General, whenever informed of tne existence of any such
entity, shall institute a suit in the Circuit Court of the City of Richmond, for the purpose of
recovering such capital stock. In such SUit, all or any of the members of such entity, and any of
its officers, agents, or managers, may be made defendants, and compelled to exhibit all their
books and papers, and an account of everything necessary to enable the court to enter a proper
order. But no disclosure made by a defendant in such suit, and no book or paper exhibited by
him in answer to the bill, or under the order of the court, shall be used as evidence against
him in any case at law.

D. Every member of any such entity, made defendant in any such suit, shall be held liable
to the Commonwealth for his proportion of the capital stock in such entity held by him, or for
his use or benefit, at the institution of such SUit, or at the time of the order. Such order against
any defendant shall be a bar to a proceeding against him for any act done in violation of
subsection A of this section.

Article 3.

Legal and JUdgement Rates of Interest.

§ 6.1-330.53. Legal rate of interest; when legal rate implied.- The legal rate of interest shall
be an annual rate 01 ten percent. Except as provided in §§ 8.3-118 (d) and 6.1-330.54, the legal
rate of interest shall be implied where there is an obligation to pay interest and no express
contract to pay interest at a specified rate.

§ 6.1-330.54. JUdgment rate of interest.- The jUdgment rate of interest shall be an annual
rate 01 twelve percent, except that a money juagment entered in an action arising from a
contract for the loan ot money shall carry interest at the rate lawfully charged- on such contract,
or at twelve percent annually, whichever is higher.

Article 4.

Contract Rate of Interest.
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§ 6.1-330.55. Contracts for more than legal rate of interest.-Except as otherwise permitted by
law, no contract in writing shall be made, for the loan or forbearance of money, at a greater
annual rate of interest than twelve percent.

For contracts which may be made at an annual rate of interest greater than twelve percent,
reference is hereby made to Article 6 (§ 6.1-330.59 et seq.) of this chapter. Further reference is
hereby made to Chapter 6, §§ 6.1-244 to 6.1-310, relating to powers of consumer finance
companies.

Article 5.

Usury; Penalty.

§ 6.1-330.56. Plea of usury; evidence; jUdgment.- Any borrower may plead in general terms
that the contract or assurance on which the action is brought was for the payment of interest at
a greater rate than is allowed by law. Once the court has determined that the rate is usurious,
jUdgment shall be rendered only for the principal sum.

§ 6.1-330.57. Recovery of twice total usurious interest paid; limitation of action; injunction to
prevent sale of property pending action.-A.l. If interest in excess of the rate of interest
permitted by the applicable statute shall be paid in any case for the loan or forbearance of
money, the person paying may, in a suit or action brought within two years from the date of
the last payment, recover from the person taking or receiving such payments:

a. The total amount of the interest paid that is in excess of the permitted rate;

b. Twice the total amount of interest paid for the last two years from the date of the last
payment; and

c. Court costs and attorneys' fees .

2. If property has been conveyed to secure the payment of the debt and a sale thereof is
about to be made, or is apprehended, an injunction may be awarded to prevent such sale
pending the suit or action.

§ 6.1-330.58. Contracts, etc., in violation of public policy. Any agreement or contract in which
the borrower waives the benefits of this chapter or releases any rights he may have acquired by
the virtue of this chapter shall be deemed to be against public policy and void.

Article 6.

Exceptions to Contract Rate of Interest;

Charges by Depository and RegUlated Lenders.

§ 6.1-330.59. Charges by banks.-Notwithstanding any statute or provision relating to interest
or usulY, loans made by banks or by a savings and loan association payable in weekly, monthly
or other periodic installments may be lawfully enforced as agreed in the obligation of
indebtedness or at the interest rate stated therein on the principal amount loaned or forborne or
contracted to be lent or forborne. Notwithstanding the foregoing, a service charge not exceeding
two percent of the amount of tbe loan may also be imposed. When a loan is made under
authority of this section, disclosure of charges shall be given as required by the federal
Truth-in-Lending Law, 15 USC 1601, and reguietions adopted pursuant thereto. This section shall
not be construed to impose any disclosure requirement beyond that of federal law and those
regUlations. An interest rate charged in advance upon the entire amount of. the loan or pursuant
to a written agreement of modification shall be an "interest rate stated therein."
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§ 6.1-330.60. Defense of usury not applicable to certain loans.- No person shall, by way of
defense or otherwise, avail himself of the provisions of this chapter or any other section relating
to usury to avoid or defeat the payment of interest, or any other sum, when such loan is made
to a person by a financial institution as defined in § 6.1-2.1, provided the initial amount of the
loan is $5,000 or more.

§ 6.1-330.61. Loans of up to one year.-Any bank, or any broker duly licensed to transact
business as a stockbroker or as a broker dealing in options and futures under the provisions of
TiUe 58.1, may toen money or discount bonds, bills, notes or other paper for periods of up to
one year, and such loan or discounting may be lawfully enforced as agreed in the obligation of
indebtedness or at the interest rate stated therein on the principal amount loaned, forborne or
discounted or contracted to be lent, forborne or discounted. An interest rate charged in advance
upon the entire amount of the loan or discount shall be an "interest rate stated therein."

§ 6.1-330.62. Charges by banks.- A. 1. Any bank may charge a rate as agreed between it and
the borrower under a contract for revolving credit or any plan which permits an obligor to avail
himself of the credit so established. Any charge computed on the basis of a rate shall be
charged at the option 01 the bank on either:

a. The average daily balance for the period ending on the billing date;

b. The balance existing on the billing date of the month; or

c. Any other balance Which does not result in the seller or lender charging and receiving
any sum in excess 01 what would be charged and received in a. or b. of this paragraph.

2. No service charge shall be charged unless the bill is mailed not later than eight days
(excluding Saturdays, Sundays and holidays) after the billing date, except that such time
limitation shall not apply in any case where the seller or lender has been prevented, delayed, or
hindered in mailing or delivering the bill within such time period because of an act of God,
war, civil disorder, natural disaster, strike, or other excusable or justifiable cause.

3. In the event of the extension of credit by a bank hereunder to be effected by the use of
a credit card for the purchase of merchandise or services, no charge shall be imposed upon the
cardholder or borrower on such extension if payment in full of the, unpaid balance owing for
extensions of credit for mercha..ndise or services is received at the place designated by the
creditor prior to the next billing date, which shall be at least twenty-five days later than the
prior billing date.

B. The higher rate in excess of charges permitted prior to July 1, 1982, shall not take effect
as to balances eXisting on or before April 1, 1983, unless:

1. Such creditor shall notify the borrower in writing of the proposed change, that acceptance
of the higher charge on existing balances and balances incurred prior to the effective date of
the change is accepted by use of the revolving credit after the giving of the notice, and such
borrower is given at Jeast nine months prior to the effective date of such change to payoff
balances existing on the date of such notice, and

2. Such borrower accepts the proposed change and modification of interest rates by using the
revolving credit at any time thirty days or more after the giving by the creditor of the notice.

§ 6.1-330.63. Credit union loans.- A. A credit union may make loans to its members, and to
other credit unions doing business in Virginia, at rates of interest not exceeding one and one-half
percent per month, computed on unpaid balances.

B. Notwithstanding the provisions of subsection A of this section, or any other statute or
provision relating to interest or usury, loans made by credit unions payable in weekly, monthly,
or other periodic installments may be lawfully enforced at the interest rate stated in the
obligation of indebtedness, or in any written modification or amendment thereof, computed on
unpaid balances of the principal amount loaned.
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Article 7.

Exceptions to Contract Rate of Interest;

Charges by Non-Depository Lenders.

§ 6.1-330.64. Extension of credit under Securities and Exchange Act.-A broker-dealer licensed
by the State Corporation Commission and registered with the Securities and Exchange
Commission who extends credit to a customer on pledged securities as permitted under the
provisions of the Securities and Exchange Act of 1934, may charge the customer on his debit
balances that are payable on demand such rate of interest as may be mutually agreed on. Such

. rate shall not exceed a monthly charge at an annual rate of one and three-quarters percent of
the debit balances above the higher of:

1. The interest rate charged such broker-dealer by a bank doing business in this
Commonwealth on loans collateralized by securities or

2. The interest rate charged such broker-dealer by a bank doing business in this
Commonwealth on loans for business purposes.

§ 6.1-330.65. Charges by private colleges and universities.-Loans made by a private college or
university in Virginia to its students, parents or guardians for educational expenses, including but
not limited to tuition, fees, books, supplies, room, board and personal expenses, may be lawfully
enforced as agreed in the obligation of indebtedness or at the interest rate stated therein on the
principal amount loaned or forborne or contracted to be lent or forborne. For purposes of this
section, the term "private college or university" shall mean a private, accredited and nonprofit
institution of collegiate education in the Commonwealth whose primery purpose is to provide
collegiate or graduate education.

§ 6.1-330.66. Loans by pension plans to parncipants.-Loans by a pension plan to an individual
participating in such pension plan, including an "employee pension benefit plan" or "pension
plan" as defined in § 3 (2) of the Employee Retirement Income Security Act of 1974, are not
SUbject to the provisions of this chapter. No such participating individual shall, by way of
defense or otherwise, avail himself of the provisions of this chapter, or any other section
relating to usury, to avoid or defeat the payment of interest or any other sum on any loan or
extension of credit by such pension plan. Nothing contained in any of such sections shall be
construed to prevent the recovery of such interest or other sum though it be more than
otherwise lawful interest and though that fact appears on the face of the contract.

§ 6.1-330.67. Charges by industrial loan associations.-A. Notwithstanding any statute or
provision relating to interest or usury, loans made by industrial loan associations payable in
weekly, monthly or other periodic installments may be lawfully enforced as agreed in the
obligation of indebtedness or at the interest rate stated therein on the principal amount loaned
or loreborne or contracted to be lent or foreborne. Notwithstanding the foregoing, a service
charge not exceeding two percent of the amount of the loan may also be imposed. An interest
rate charged in advance upon the entire amount of the loan or pursuant to a written agreement
01 modification shall be an "interest rate stated therein."

B. An industrial loan association may charge an annual interest rate of eighteen percent on
loans payable on demand or in a single payment... Such association may impose on such a loan
the same service charge allowed by subsection A of this section.

ARTICLE 8.

Exceptions to Contract Rate of Interest;

Real Estate Loan Transactions.
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§ 6.1-330.68. Certain contracts enforced at rate of interest stated therein; definition of terms
tor this section and §§ 6.1-330.80 and 6.1-330.70.-A. Notwithstanding the provisions of §§
6.1-330.53, 6.1-330.55 and 6.1-330.61 or any other provision relating to interest or usury, contracts
made for the loan or forbearance of money, secured or to be secured by a first deed of trust or
first mortgage on real estate, or by a first priority security interest in the stock of a residential
cooperative housing corporation, may be lawfully enforced as agreed in the obligation of
indebtedness or in an agreement signed by the borrower or at the interest rate stated therein on
the principal amount loaned or forborne or contracted to be lent or forborne.

B. For the purpose of this section and §§ 6.1-330.70 and 6.1-330..80:

1. Real estate shall be deemed to include a leasehold estate of not less than twenty-five
years.

2. An interest rate which varies in accordance with any exterior standard, or which cannot
be ascertained from the contract without reference to any exterior circumstances or documents,
shall be enforceable as agreed in the obligation of indebtedness or other signed agreement.

3. The terms "first deed of trust" or "first mortgage" shall include all deeds of trust and
mortgages, and amendments thereto, which are made by the same grantor or mortgagor, secure
notes held by the same holder, convey substantially the same real estate, and are superior to all
other deeds 01 trust or mortgages on the real estate.

4. The terms "grantor" or IImortgagor " shall include an owner of the real estate, and spouse,
who has assumed such responsibility for the obligation on such deed of trust or mortgage.

c. Interest Which is charged pursuant to a written agreement, whether or not recorded, shall
be 01 equal priority with the principal debt secured by the mortgage or deed of trust and shall
have priority as to third parties as provided in Title 55.

D. Notwithstanding any other statute or rule of case law relating to compounding of interest,
il regularly scheduled periodic payments on an obligation secured by a first mortgage or first
deed of trust on real estate are insufficient to pay currently accruing interest on the then
principal balance, an agreement in the obligation of indebtedness, or other agreement signed by
the borrower, secured thereby, providing for the addition of such unpaid interest to the principal
balance and the luture accrual of interest on such balances, shall be enforceable as written.

§ 6.1-330.69. Fees and charges in connection with loans by real estate lenders; certain
borrowers not to be requirea to employ particular attorney, surveyor or insurer.-A. A lender
engaged in making real estate mortgage or deed of trust loans may charge and collect in
advance from the borrower a service charge as agreed between the parties: not to exceed the
amount permitted by § 6.1-330.68. Such a lender also may require the borrower to pay the
reasonable and necessary charges in connection with making the loan, inclUding the cost of title
examination, tiue insurance, recording and filing fees, taxes, insurance, including mortgage
guaranty insurance, appraisals, credit reports, surveys, drawing of papers and closing the loan.

B. In the case of loans on one to four family residences, the lender may not require the
borrower to use the services of a particular attorney, surveyor or insurer. However, the lender
shall have the right to approve any attorney, surveyor, or insurer selected by the borrower,
provided such approval is not unreasonably withheld.

c. Any lender in compliance with the Federal Insurance Regulations of the Federal Home
Loan Bank Board relating to loan services and fees as in effect on July 1, 1977, shall be
deemed to be in compliance with this section.

D. Such fees and charges shall not be considered in determining whether a contract for a
loan or forbearance of money or other things is illegal within the meaning of this title.

§ 6.1-330.70. Charges by other than supervised licensed lenders.-A. 1. Any person, other than
lenders licensed by and under the supervision of the State Corporation Commission or the
federal government or otherwise enumerated in § 6.1-330.73, may charge at an annual interest
rate of eighteen percent if such loan is secured in whole or in part by a subordinate mortgage
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or deed of trust on residential real estate improved by the construction thereon of housing
consisting of four or less family dwelling units. For the purposes of this chapter relating to
money and interest, a subordinate mortgage or deed of trust is one SUbject to a prior mortgage
or deed ot trust in existence at the time of the making of the loan secured by such subordinate
mortgage. An add-on interest loan made under this subsection shall not exceed a period of
sixty-one months.

2. The lender may also impose a service charge not exceeding two percent of the amount of
the loan, provided that "suet: service charge shall not be made more often than once each
eighteen months except to the extent that new money is advanced within such eighteen-month
period by a renewal or additional loan. New money shall be money lent in addition to the
outstanding principal balance at the time such new advance is made. These provisions shall
apply whether payable directly to the lender or to a third party in connection with such loan.

B. No charge, other than actual costs documented to the applicant and expended for a credit
report and an appraisal of the real estate conducted in connection with the loan application,
may be made it the loan is not made. Such charge shall not exceed one percent of the amount
of the loan applied for. However, in no event shall such charge exceed fifty dollars or one-half
of such costs, whichever is less. Such charge may be made only if the lender commits to make
the loan. Such commitment shall be in writing and signed by the lender or a person the lender
has authorized to execute such documents.

C. The provisions of this section shall not apply to any loan by any lender enumerated in §
6.1-330.73.

D. Any loan secured by a subordinate mortgage or deed of trust on such residential real
estate with an initial maturity in excess of ten years and two months may be lawfully enforced
at the interest rate stated therein on the principal amount of the loan forborne or contracted to
be lent or forborne. Notwithstanding the foregoing, a service charge not exceeding two percent
01 the amount of the loan may also be imposed. Disclosure of charges, not otherwise specified
In the note, deed of trust, or mortgage, in an interest disclosure pursuant to the federal interest
disclosures law, shall constitute compliance with this statute.

E. 1. Any loan secured by a subordinate mortgage or deed of trust on such residential real
estate where the interest is charged at a simple annual interest rate on the unpaid balance
thereof may be lawfully enforced at the interest rate stated therein on the principal amount of
the loan forborne or contracted to be lent or forborne and such rate may val)' in accordance
with an exterior standard as permitted in subsection B of § 6.1-330,,68.

2. Notwithstanding tne foregoing, a service charge not exceeding two percent of the amount
01 the loan may also be imposed, SUbject to the eighteen-month limitation specified in subsection
A 01 this section, except to the extent that new money is advanced.

3. In addition to the service charge allowed under paragraph 2 of this subsection, no more
than a five percent total charge, discount, initial interest, points, or charge by any other name
may be collected, charged or added to the instrument of debtedness during the first year, except
lor the simple annual interest rate permitted under this subsection on the unpaid balance and
except lor those charges permitted under § 6,,1-330.72. The lender shall rebate on a pro rata
basis any charge authorized by this paragraph when the borrower pays olf the entire balance of
the loan at any time during the first sixty months of the term of the loan.

F. This section and §§ 6.1-330.72 and 6.1-330.85 shall not apply to a seller in a real estate
sales transaction who takes a subordinate mortgage on such real estate.

§ 6.1-330.71. Compliance with federal law.-Every financial institution or other lender, in
offering or extending consumer credit, shall comply with the provisions of 15 USC 1601 et seq.
and Regulation Z, Tru th-in-Lending, promUlgated by the Board of Governors of the Federal
Reserve System.

§ 6.1-330,,72. Loans secured by subordinate mortgage; charges allowed; requirements relating
to insurance.- A. Any lender making a loan secured by a subordinate mo~age may require the
borrower to pay, in addition to the service charge and interest permitted by § 6.1-330.70, the
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actual cost of title examination, title insurance, mortgage guaranty insurance, recording fees,
surveys, attorney's fees, and appraisal fees. No other charges of any kind shall be imposed on or
be payable by the borrower either to the lender or any other party in connection with such
loan; provided, late charges in the amount specified in § 6.1-330.79 may be made and, upon
default, the borrower may be subject to court costs, attorney's fees, trustee's commission and
other expenses of collection as otherwise permitted by law. Broker's or finder's fees may be
paid by the lender trom the service charge or interest permitted under § 6.1-330.70, or a
broker's tee, finder's fee or commission may be paid by the borrower not to exceed two per
cent of the amount of the loan if the total interest, service charge, broker's fees, finder's fees or
commissions do not exceed the amount of service charges and interest permitted under §
6.1-330.70.

B. Evidence 01 lire and extended coverage insurance may be required by the lender of the
borrower and the premium shall not be considered as a charge. Decreasing term life insurance,
in an amount not exceeding the amount of the loan and for a period not exceeding the term of
the loan, may also be required by the lender of the borrower and the premium shall not be
considered as a charge. At the option of the borrower accident and health insurance may be
provided by the lender, and the premium therefor shall not be considered a charge. Proof of all
insurance issued in connection with loans SUbject to this chapter shall be furnished to the
borrower within ten days from the date the loan is closed.

c. No charge may be made, except as permitted by § 6.1-330.70, if the loan is not made.

D. This section shall not apply to any loan made by any lender enumerated in § 6.1-330.73.

§ 6.1-330.73. Applicability of §§ 6.1-330.70, 6.1-330.72 and 6.1-330..85.-Sections 6.1-330.70,
6.1-330.72 and 6.1-330.85 shall not apply to loans made by any lender licensed by, and under the
supervision ot the State Corporation Commission or the federal government, or to loans made by
state and national banks, state and federal savings and loan associations and state and federal
credit unions.

§ 6.1-330.74. Limiting application of this chapter and other usury sections in actions for
recovery of interest under certain contracts insured, etc; by governmental agenc,ies.- A. No
person shall, by way of defense or otherwise, avail himself of any of the provisions of this
chapter or any other section relating to usury or any statute or rule of case law relating to
compounding of interest to avoid or defeat the payment of any interest or fee or any other sum
which he shall have contracted to pay on any loan or forbearance of money:

1. Insured by the Federal Housing Administration, pursuant to the provisions of the National
Housing Act;

2. Guaranteed by the Veterans Administration, pursuant to Title 38 of the' United States Code;
or

3. Insured or guaranteed by any similar federal governmental agency or organization, or
made directly or indirectly by the Virginia Housing Development Authority pursuant to the
provisions of Chapter 1.2 (§ 36-55.24 et seq.) of Title 36.

B. Nothing contained in this chapter shall be construed to prevent the recovery of such
interest or fee from any person who shall have contracted to pay the same.

Article 9.

Exceptions to Contract Rate of Interest;

Commercial Transactions.

§ 6.1-330.75. Defense of usury not applicable to certain business loans.-A. No person shall, by
way of defense or otherwise, avail himself of the provisions of this chapter, or any other section
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relating to usury to avoid or defeat the payment of interest, or any other sum, when such loan
is made to a person or entity for the acquisition or conduct of business or investment as a sole
proprietor, owner, or joint venturers or owners, provided the initial amount of the loan is $5,000
or more.

B. For the purposes of this section, unless a loan is for family, household, or personal
purposes which shall not include a passive or active investment, it shall be deemed to be for
business or investment purposes within the meaning of this section.

§ 6.1-330.. 76. Charges by sellers and lessors of consumer goods; certain premiums not
construed as additional charges; penalty for violations of section.

A. Any seller of consumer goods as defined in § 8.9-109 who extends credit under a
closed-end installment credit plan or arrangement may impose a service charge not to exceed
such rate or rates as may be agreed upon by the seller and the consumer on the balance at the
end 01 the billing period next preceding each successive payment. Deferrals and extensions of
the time for payment, if allowed by the seller or his assignee, may be SUbject to a service
charge as set forth in this section, if agreed to in the original contract or at the time of the
renewal or extension. No additional charge shall be made for the extension of credit under such
a plan or arrangement. If the total service charge on the transaction is precomputed according
to the actuarial method, the service charge may be calculated on the assumption that all
scheduled payments will be made when due. The balance on which such service charge may be
imposed may include the deferred portion of the sales price of the consumer goods and costs
and charges incidental to the transaction, including any insurance premium financed in
connection therewith. The debtor shall have the right to prepay in full on precomputed
transactions, and rebates shall be determined in accordance with the Rule of 78, as illustrated in
§ 6.1-330.86, or the sum of the digits method or other method elected by the seller under which
the service charge imposed on the debtor for the time the debt is outstanding does not exceed
the amount permitted hereunder; the seller may also condition such rebate upon the earning of
a minimum of twenty-five dollars in service charges, Which amount to the extent not earned
may be withheld from the rebate required hereunder. A late charge pursuant to § 6.1-330.79
may be imposed.

B. 1. Any lessor of consumer goods as defined in § 8.9-109 may impose a service charge of
two percent per month on the balance at the end of the month next preceding each successive
payment provided:

a. That the lease agreement is in the form of a bailment or lease of such goods;

b. It is stated in the lease that the lessee will become or has the option to become the
owner of such goods lor no other consideration or for nominal consideration if he fUlly complies
with his obligations; and

c. The lessor extends credit under a closed-end installment credit plan or arrangement.

2. No additional charge, other than a late charge under § 6.1-330.79, may be had for the
extension of credit under such lease.

C. Premium tor credit life insurance and credit accident and health insurance purchased by
the debtor are not to be construed as an additional charge for the extension of credit if such
insurance coverage is purchased voluntarily by the debtor. Premiums lor property insurance on
the goods purchased are not to be construed as additional charges for extension of credit unless
the seller requires the purchase of such insurance from or through the seller.

D. Where a service charge is made by any seller or lessor in excess of that permitted by
this section, the provtsioas relating to usulj' set forth in §§ 6.1-330.56 and 6.1-330.57 shall apply.

§ 6.1-330.77. Open-end sales and loan plans.-A. Any seller or lender engaged in the extension
of credit under an open-end credit or similar plan under which a service charge is imposed
upon the cardholder or consumer, if payment in full 01 the unpaid balance is not received at
the place designated by the creditor prior to the next billing date (wh!Ch shall be at leas~

twenty-five days later than the prior billing date), may charge and collect a service charge at
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such rate as may be agreed upon by the seller or lender and the cardholder or consumer. Such
rate may be computed at the option of the seller or lender on either:

a. The average daily balance for the period ending on the billing date;

b. The balance existing on the billing date of the month; or

c. Any other balance which does not result in the seller Dr lender charging and receivmg
any sum in excess of what would be charged and received in a. or b. of this paragraph.

2. No service charge shall be charged unless the bill is mailed not later than eight days
(excluding Saturdays, Sundays and holidays) after the billing date, except that such time
limitation shall not apply in any case where the seller or lender has been prevented, delayed, or
hindered in mailing or delivering the bill within such time period because of an act of God,
war, civil disorder, natural disaster, strike, or other excusable or justifiable cause.

3. Notwithstanding the provisions of this section, a seller or lender may charge and collect a
minimum service charge of one-half dollar per month; however, no service charge shall be
charged against a zero balance.

4. For the purposes of this section the average daily balance for any period shall be that
amount which is the sum of the actual amounts outstanding each day during the period, divided
by the number of days in the period.

B. Notwithstanding the provisions of § 6.1-330.70 of the Code of Virginia, any loan made
under this section may be secured in whole or in part by a subordinate mortgage or deed of
trust on residential real estate improved by the construction thereon of housing consisting of four
or less family dwelling units. For the purposes of this chapter relating to money and interest, a
subordinate mortgage or deed of trust is one SUbject to a prior mortgage or deed of trust in
existence at the time of the making of the loan secured by such subordinate mortgage.

c. Except where the rate varies in accordance with an exterior standard which is agreed to
in the obligation of indebtedness, no increase in service charge rate shall take effect unless at
least thirty days prior to the effective date of such increase a written notice of the increase has
been mailed or otherwise delivered to the cardholder or consumer explaining that the making of
additional charges under the plan on or after the effective date of the increase shall be deemed
to constitute acceptance of such higher charge on existing balances and charges incurred
thereafter under the plan.

§ 6.1-330.78. Corporations, partnerships, professional associations, real estate investment trusts
and certain joint ventures not allowed to plead usury.-No corporation, p~rtnership which is
reqUired to file a certificate pursuant to Chapter 2 (§ 50-44 et seq.) or Chapter 3 (§ 50-74 et
seq.) of TiUe 50 or which is formed under laws other than those of this Commonwealth,
professional association, or real estate investment trust, or joint venture organized for the
purpose of holding, developing and managing real estate for profit, shall, by way of defense or
otherwise, avail itself of any of the provisions of this chapter or any other section relating to
usury to avoid or defeat the payment of any interest or any other sum 'which it has contracted
to pay. Nothing contained in any of such sections shall be construed to prevent the recovery of
such interest or any other sum, though it be more than contract rate of interest and though that
fact appears on the face of the contract.

Article 10.

Late Charges; Prepayment and Acceleration Laws;

Certain Rights of Borrower.

§ 6.1-330.79. Amount of late charge; when charge can be made.-A. Any lender or seller may
impose a late charge tor failure to make timely payment of any installment due on a debt,
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whether installment or single maturity, provided that such late charge does not exceed five
percent of the amount of such installment payment and that the charge is specified in the
contract between the lender or seller and the debtor. For the purposes of this section, "timely
payment" is defined as one made by the date fixed for payment or within a period of seven
calendar days after such due date. Late charges shall not be deemed to include charges imposed
upon acceleration of the entire debt or to include costs of collection and attorney's fees as
otherwise permitted by law by reason of a default by the debtor.

B. II any federal governmental agency or organization shall adopt any rules or regulations
dealing with the application of late penalties as to loans insured or guaranteed by such federal
agency or organization, then such rules and regulations shall control as to such loans insured or
guaranteed by them ..

C. Any late charges in excess of the amount permitted by this section shall be void as to
such excess but shall not otherwise affect the validity of the obligation.

§ 6.1-330.80. Certain contracts to permit prepayment; amount of prepayment penalty.- A.
Every contract, except as provided in subsection C of this section, made for the loan or
forbearance of money and secured by a first deed of trust or first mortgage on real estate,
where the amount loaned or forborne is less than $75,000, shall permit the prepayment of the
unpaid principal at any time and no penalty in excess of 1% of the unpaid principal balance
shall be allowed..

B. Any prepayment penalty provision in violation of this section shall be unenforceable as to
the amount in excess of one percent of such balance.

c. The provisions of this section shall not apply to secured or unsecured notes evidencing
installment sales contracts. The provisions of this section relating to prepayment penalty shall not
apply to contracts as provided in §§ 6.1-330.82, 6.1-330.83, and 6.1-330.84 or to contracts otherwise
governmentally regUlated as to prepayment priVilege, made for the loan or forbearance of
money.

§ 6.1-330..81. Property owner entitled to written statement of payoff amount.-A. Where a lien
on real estate is secured by a deed of trust or mortgage, the owner of such real estate, if
entitled to prepay the obligation secured by such deed of trust or mortgage, shall be entiUed to
receive from the bank, savings and loan association or other corporate entity balding such
obligation, a written statement setting forth the total amount to be paid as of a particular date
in order to obtain a release of the deed of trust or mortgage. The holder of the obligation
secured by said deed of trust or mortgage shall mail or deliver such written statement of the
payoff amount to the property owner or his designee within ten business days of the receipt of a
written request for such payoff information from the property owner or his designee if the
request contains the loan number and the address or other description of the location of the
SUbject premises. Upon payment in lull of the obligation, the holder shall promptly cause the
cancelled loan documents to be forwarded to the owner or his designee. An inadvertent error
made in the calculation of the payoff amount shall not release the party liable for payment of
the obligation from the requirement to pay the full amount due under the obligation, nor shall it
release the holder of the obligation from the requirement to return any overpayment to such
party or his designee.

B. A request for payoff information under this section may be made one time within a
twelve-month period without charge, and a fee not exceeding fifteen dollars may be charged for
each additional request made within such period. ~

§ 6.1-330.82. Prepayment by borrower from credit union.-A borrower from a credit union
may prepay tbe whole or any part of his loan at any time, without penalty.

§ 6.1-330.83.. Prepayment penalty for loan secured by home occupied by borrower»- The
prepayment penalty for a loan secured by a home which is occupied or to be occupied in whole
or in part by a borrower shall not be in excess of a sum equal to two percent of the amount of
such prepayment.

§ 6.1-330.84. Prepayment by borrower from industrial loan association; rebates for unearned
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interest; prepayment penalty.-Any natural person borrowing from an industrial loan association
shall have the right to anticipate payment of his debt at any time. In cases where interest has
been added to the face amount of the note, such person shall have the right to receive a rebate
by way 01 credit for any unearned interest, which rebate shall be computed in accordance with
the Rule of 78 as illustrated in § 6.1-330.86 or by using any other method that is at least as
favorable to sucb borrower. In addition, the industrial loan association may charge a prepayment
penalty not to exceed two percent of the amount of the prepayment, provided such prepayment
penalty, including the percent thereof, is set forth in the instrument evidencing the debt and
disclosed to the borrower pursuant to the federal interest disclosure laws.

§ 6.1-330.85. Prepayment of loan described in § 6.1-330.70; rebates for unearned interest.-A.
Any borrower under any loan described in § 6.1-330.70 shall have the right to anticipate
payment of his debt in whole or in part at any time. In cases where the interest has been
added to the face amount of the note, any borrower shall have the right to receive a rebate by
way of credit for any unearned interest, which rebate shall be computed in accordance with the
Rule of 78 as illustrated in § 6.1-330.86.

B. The provisions of this section shall not apply to any loan made by any lender enumerated
in § 6.1-330.73.

§ 6.1-330.86. Tbe Rule of 78.-A. The Rule of 78 is so named because the months of one
year, i.e; one through twelve added together, total seventy-eight.

B. To determine the amount of the rebate of unearned interest under the Rule of 78 on a
loan where payment is anticipated:

1. Determine the number of months over which the loan is to be repaid according to its
terms. Write the numbers in sequence and add (for example, for a four-year loan write the
numbers one through forty-eight). The total will be the denominator of a fraction to be
determined below.

2. Determine the number of months remaining on the loan after payment is anticipated.
Write in inverse sequence and add (for example, for a four-year loan anticipated after the third
month, write the numbers forty-five back to one). The total will be the numerator of the
fraction of Which paragraph 1 of this subsection is the denominator.

3. Multiply the original amount of interest that would have been paid over the life of the
loan by the fraction derived in paragraphs 1 and 2 of this subsection. Such figure, so
determined, is the amount to be rebated.

c. Payment anticipated between scheduled payment dates shall not be considerea but instead
the succeeding scneaute« payment date shall be used in determining the rebate under subsection
B 01 this section.

§ 6.1-330.87. Prepayment penalties not to be collected in certain circumstances.-No lender
shall collect or receive any prepayment penalty on loans secured by real property comprised of
not more than four family residential dwelling units, if the prepayment results from the
enforcement 01 the right to call the loan upon the sale of the real property which secures the
loan. If the loan is prepaid because of sale to a person whom the lender has rejected as a
grantee or failed to approve within fifteen days after receipt by it of written request for
approval, such prepayment shall be presumed to result from enforcement of the right to call the
loan. .

§ 6.1-330.88. Mortgage, etc; to contain notice that debt is SUbject to call or modification on
conveyance of property.-Where any loan is made secured by a mortgage or' deed of trust on
real property comprised of not more than four family residential dwelling units, and the note, or
mortgage or deed of trust evidencing such loan contains a provision that the holder of the note
secured by such mortgage or deed of trust may accelerate payment of or renegotiate the terms
of such loan upon sale or conveyance of the security property or part thereof, then the
mortgage or deed of trust shall contain in the body or on the margin thereof a statement, either
in capital letters or underlined, which will advise the borrower as follows: "Notice -The debt
secured hereby is SUbject to call in full or the terms thereof being modified in the event of sale
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or conveyance of the property conveyed."

§ 6.1-330.89. Acceleration clause in note evidencing installment loan; effect of ecceteretion-:
Any note evidencing an installment loan at an add-on rate may provide that the entire unpaid
loan balance, at the option of the holder, shall become due and payable upon default in
payment of any installment without impairing the negotiability of the note, if otherwise
negotiable. Upon such acceleration, the lender shall not be entitled to jUdgment for unearned
interest, but the balance owing shall be computed as if the borrower had made a voluntary
prepayment and obtained as of the date of acceleration an interest credit based upon the Rule
of 78 as defined in § 6.1-330.86. Such accelerated balance shall bear interest at the rate shown,
or which should have been shown if a consumer transaction were involved, as the annual
percentage rate under a trutn-in-tenditu; disclosure pursuant to federal law.

§ 6.1-330.90. Right of buyer of consumer goods to refinance certain payments; agreements as
to ttuctuetion in schedule of payments.-A. In any sales transaction, except one pursuant to an
open-end account, involving exclusively consumer goods as defined in paragraph (1) of § 8.9-109
wherein credit is extended and a security interest in consumer goods is taken, any installment
payment, other than a down payment made prior to or contemporaneously with the execution of
an agreement evidencing the transaction, which is more than ten percent greater than the
regUlar or recurring installment payments, shall be SUbject to the buyer's right to refinance such
a payment on the basis of an extended period of time. Such additional payments shall be in
amounts Which shall allow the unpaid balance to be paid in as few periodic payments, not more
than ten percent greater than the regularly scheduled installment payments, as are required to
pay such balance. Such additional payments shall be considered and treated as part of the
original transaction.

B. The parties may agree in a separate writing that one or more payments or the intervals
between one or more payments shall be reduced or expanded in accordance with the desires or
needs of the buyer, if such ttuctuetions in the schedule of payments are expressly arranged to
coincide with the anticipated ttuctuetions in the buyer's capability to make such payments.

c. No seller who has refused to refinance in compliance with the provisions of this section
shall be entitled (i) to return or repossession of the goods involved in the transaction or (ii) to
a jUdgment for the unpaid balance involved in the transaction at the time of his failure to do
so.

2. That Chapter 7.2 of Title 6.1 of the Code of Virginia, containing Articles numbered 1
through 10 and sections numbered 6.1-330.6 through 6.1-330.48 is repealed.

3. That the repeal of the provisions of § 6.1-330.47 of the Code of Virginia by this Act is
with respect to loans secured by subordinate deeds of trust or mortgages which are closed on or
after July 1, 1986. Notwttnstandtng its repeal with respect to such loans, the provisions of §
6.1-330.47 shall continue to apply to loans secured by subordinate deeds of trust or mortgages
closed prior to July 1, 1986. For the purposes of this enactment clause, a loan shall be deemed
closed upon the original recordation of the deed of trust or mortgage securing such loan.
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6.1-330.53

6.1-330.54

6.1-330.55

6.1-330.12 Repealed

6.1-330.13: 1 6.1-330.59

6.1-330.14: 1 6.1-330.59

6.1-330.15 6.1-330.67

6.1-330.16 6.1-330.70

6.1-330.17 6.1-330.71
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6.1-330.18

6.1-330.19:1

6.1-330.20

6.1-330.21

6.1-330.23

6.1-330.24

6.1-330.25

6.1-330.26

6.1-330.27:1

6.1-330.27:2

6.1-330.28

6.1-330.29

6.1-330.30

-2-

Article 4.

Article 5.

Article 6.

Article 7.
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6.1-330.63

6.1-330.62

6.1-330.77

6.1-330.76

6.1-330.69

6.1-330.72

6.1-330.73

6.1-330.79

6.1-330.80

6.1-330.81

6.1-330.82

6.1-330.83

6.1-330.84



-3-

Article 7. (continued)

6.1-330.31 6.1-330.85

6.1-330.32 6.1-330.86

6.1-330.33 6.1-330.87

6.1-330.34 6.1-330.88

6.1-330.35 6.1-330.89

6.1-330.36 6.1-330.90

Article 8.

6.1-330.37 6.1-330.68

6.1-330.38 6.1-330.74

6.1-330.39 Repealed

6.1-330.40 Repealed

6.1-330.41 6.1-330.61

6.1-330.42 6.1-330.64

6.1-330.42: 1 6.1-330.65

Article 9.

6.1-330.43

6.1-330.44

6.1-330.44:1
34

6.1-330.78

6.1-330.60

6.1-330.75

6.1-330.66



6.1-330.45

6.1-330.46

6.1-330.47

6.1-330.48

-4-

Article 10.
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6.1-330.56

6.1-330.57

6.1-330.58

Repealed



APPENDIX 3

VIRGINIA MORTGAGE ASSOCIATION

September 12, 1985

FOR WARDING LETTER CONCERNING DRAFT LEGlSLATION

Encla;ed find a copy of the draft legislation proposed by the VIR GINIA M0 R TG AGE
ASSOCIATION ooncerning interest rates.
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§ 6.1-330.16 Loans by other than supervised licensed
lenders secured by subordinate mortgages or
deeds of trust.

A. The following definitions shall apply to this

,section:

"Regulation Z": Regulation Z issued by the Board of

Governors of the Federal Reserve System to implement the

federal Truth in Lending and Fair Credit Billing Acts,

contained in Title I of the Consumer Credit Protection Act,

as amended (15 U.S.C. 1601 et seq.).

"Date of Disbursement": the date upon which the Lender

disburses to the borrower or for the borrower's account the

proceeds of any loan made pursuant to this Section.

"Interest": the cost of consumer credit as a dollar

amount, including Periodic Interest as defined in this

Section and any other charge payable directly or indirectly

by the borrower and imposed directly or indirectly by the

creditor as an incident to or a condition of the extension

of credit, which is not expressly excluded under Subsection

F of this Section.

"Amount of Loan": the amount of credit provided to a

borrower or on his behalf, which shall be calculated by

determining the proceeds of a loan to be disbursed to or for
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the account of·the borrower, adding any other charges

permitted by this Section to be financed by the Lender.

"Prepaid Interest": any Interest paid separately in

cash or by check before or at the Date of Disbursement of a

loan, or deducted at the Date of Disbursement from the

proceeds of the Amount of Loan.

"Lender": any person, firm, corporation, partnership

or other entity which is not licensed by and under the

supervision of the State Corporation Commission or the

federal government or otherwise enumerated in §§ 6.1-330.25

and 6.1-330.48 of this Code.

"Loan Broker": any person, firm, corporation,

partnership or other entity who contracts with a borrower to

assist the borrower in obtaining a loan from a Lender.

"Periodic Interest": amounts payable by a borrower as

a result of application of the periodic interest rate set

forth in the note evidencing a loan made pursuant to this

Section to the outstanding Amount of Loan. .

B. Any Lender may charge any Interest for making a

loan which is secured in whole or in part by a subordinate

mortgage or deed of trust on residential real estate
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consisting of ' one-to-four family dwelling units, provided

that the Lender makes any disclosures required of such

Lender by Regulation Z and provided that such Lender

collects no more than an amount equal to ten percent of the

Amount of Loan as Prepaid Interest. In calculating the ten

percent limitation set fo~th in this subsection, a Lender

may exclude an amount equal to the Periodic Interest due on

the loan from the Date of Disbursement to a date not more

t~an thirty days prior to the date of the first scheduled

installment payment due under the note evidencing the loan;

provided that such first installment payment shall be due

and payable not more than sixty days after the Date of

Disbursement. For purposes of this Chapter 7.2 (§ 6.1-330.6

et seq.) relating to money and interest, a subordinate

mortgage or deed of trust is one subject to a prior mortgage

or deed of trust in existence at the time of the making of

the loan secured by such subordinate mortgage.

c. Any Prepaid Interest permitted by this Section may

be collected by a Lender and shall b~ fully earned and non

refundable at the Date of Disbursement of a loan.

D. A Lender may not collect any amount of money from a

borrower if a loan is not made, except to reimburse the

Lender for actual costs of the Lender expended for a credit

report and real estate appraisal conducted in connection
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with the loan 9pplication. Such amoQnt shall not exceed in

the aggregate the lesser of one percent of the amount of the

loan applied for, fifty dollars or one-half of such actual

costs. A Lender may collect such amount only if the Lender

has committed in writing to make the loan.

E. Any loan made by a Lender before the effective date

of this section shall be deemed to have been made in compli

ance with former § 6.1-330.~6 if the Lender made the disclo

sure required by Regulation Z.

F. For purposes of this Sec~ion, the following charges

shall not be considered Inte~est. To the extent such

charges are then due, they may be paid by the borrower

either separately by cash or check at the Date of :

Disbursement of the loan o r ; at the borrower' s option, may

be deducted from the proceeds of the Amount of Loan:

(i) the actual cost of title examination, title

insurance, mortgage guaranty insurance, recordi~g fees,

surveys, attorney's fees and appraisal fees; and

(ii) premiums for fire and extended coverage

insurance for a policy period not to exceed one year from

the Date of Disbursement; and
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(iii) if the borrower elects such coverage,

premiums for decreasing term life insurance in a face amount

not exceeding the amount of the loan and for a period not

exceeding the term of the loan; and

(iv) if the borrower elects such·coverage,

premiums for accident and health insurance to provide a

source of repayment of the loan in the event of illness or

disability of the borrower; and

(v) amounts payable by the borrower to a Loan

Broker with whom the borrower has contracted independently

of the Lender.

G. Any loan made pursuant to this Section shall be

evidenced by the borrower's promissory note setting forth

the annual rate of Periodic Interest, which periodic

interest rate may vary in accordance with an exterior

i standard as provided in Section 6.1-330.37 of this Code,

that will be charged on the outstanding balance of the

Amount of Loan from the Date of Disbursement to the date of

repayment. Any loan made pursuant to this Section may be

made on an add-on basis where interest is charged in advance

at the periodic interest rate stated in the note on the

entire Amount of Loan for the term thereof; provided that

Prepaid Interest on such add-on loan shall not exceed two
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percent of th~ Amount of Loan, such add-on Periodic Interest

Rate shall not be variable and the note shall provide for

rebate of unearned Periodic Interest in accordance with the

Rule of 78 in the event of prepayment of the loan in full

prior to maturity. Reference is made to § 6.1-330.32 for

illustration of the Rule of 78.

H. The Prepaid Interest permitted by this Section

shall not be chargeable by the Lender upon refinancing by

the same Lender of the unpaid balance of any loan made

pursuant to this Section. Such Prepaid Interest may be

charged on any additional amounts lent by the Lender not

required to refinance the outstanding balance of such loan.

I. A note evid~ncing a loan made pursuant to this

Section may provide for the payment of late charges in the

amount specified in § 6.1-330.26 of this Code and for

payment, in the event of default, of court costs, attorney's

fees, trustee's commission and other expenses as otherwise

permitted by law.

J. To the extent that decreasing term life insurance

or accident and health insurance is obtained -through the

Lender in connection with a loan made pursuant to this

Section, proof of such insurance shall be provided to the
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borrower by the Lender within ten days after the Date of

Disbursement.

Section 6.1-330.24 Repealed

Section 6.1-330.31 Repealed

Section 6.1-330.47 Repealed

Section 6.1-330.48 Repealed
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Statement of John E. Whitfield to
the Joint Subcommittee Studying
Savings and Loans, Interest Rates
and Interstate Banking

l).al\k you for aff ord ing ne. thi s opportuni t) to bri efly address this

subcommi'ttee. I'm John Whitfield, a staff attorney with Blue Riege Legal

Se r v i.c e s , a "Lega l aid" o rgon i zs t ion in Harrisonburg, Virginia. 1 am here

on hehalf of 8 clients who have b o r r owcd money from an unregulated

second-mortgage lender in the Commonwea l t h , All 8 of these fal'Jilies are

lo\v-income households and most were attracted by the lender's advertisements

that were obviously targeted at people with poor credit ratings. one family

lost their home. Most of the others came very close to losing their homes

as a result of these loans.

All 8 families were loaned money at a stated rate of 18%. But, in

addition to the 18% actuarial interest charged on the amount lent, they were

charged something called "loan discount points" averaging over 33% of the

amount borrowed. If this wasntt enough, they were then charged 18% interest

on these points, since the points were not paid by the borrowers J but

financed and added to the face value of the note. As a result, the annual

percentage rates were usually 9 to 10 percentage points higher than the 18%

stated in the notes.

Of course, members of this joint subcommittee will know that interest

rate ceilings were lifted several years ago. Borrowers and lenders are now
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left free to negotiate an interest rate, or the market decides the rate.

However. the practice of charging substantial "loan discount points" in

addition to the actuarial interest complicates and distorts this process.

In most cases of which I am aware, the borrowers were thoroughly confused as

to the effect of the "loan discount points" upon the effective interest rate

Livo Ived and believed that they were paying only 18%. As a result, they

entered into loans that they may not have made if the "loan discount points"

had been simply replaced by a higher interest rate stated in the note.

A second consequence of this practice of charging "loan discount

points" results if a borrower prepays the note in full, or if he defaults

and the note is accelerated by the lender. Under the present statutory

scheme, it. is clear that second-mortgage lenders must rebate any unearned

interest, calculated by the Rule of 78's, in the event· of a prepayment or

default. However, in the cases in which I am involved, the lender claims in

the loan papers that the "loan discount points" are fully earned at the time

of the transaction, as opposed to the 18% actuarial interest stated on the

note, which is earned over the course of the notefs term. As a result, if a

borrower prepays or default~ upon his note only one year after it is made

(assuming that the "loan discount points" amounted to 33% of the amount he

borrowed) he would have been charged interest equal to 51% of the amount he

horrowed over that year. If prepayment or default occurs even more quickly,

the resulting interest rate per annum increases astronomically. In other

words, the quicker the default, - the more profitable it becomes for the

secured lender. This would not occur if the loan transaction had

substituted a higher actual interest rate for the "loan discount points",

yet the lender could still earn a profitable rate of return.
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There is certainly an issue as to whether this practice

may be already prohibited by axistln9 stat~ iaw. However, ~he

.
issue has not yet been decided by any court in Virginia, and

the practice has continued unabated now for several years in

epidemic propor~ions in Virginia. Whether the practice is

prohibited, nobody knows for sure.

If the practice is prohibited under existing state law,

then enforcement of those statutes has been woefully inadequate

in light of the thousands of loans made in the last two years

involving these -loan discount points·. No state agency has

been regularly monitoring the activities of the second-mortage

lenders. If the practice is prohibited, something needs to be

done to ensure compliance.

On the other hand, if this practice is not prohibited,

this subcommittee should consider taking some action to control

it. When the General Assembly enacted the Small Loan Act years

ago, it did so in order to protect the unwary and unsophis-

ticated low-income borrower from the sharp practices and abuses

of some small loan companies. Under that Act, small loan

companies are licensed and regulated by the State Corporation

Commission. The amount of interest they can charge is limited.

The amount of money they can lQan to a borrower is limited.

Yet, we are now faced with some unregulated, second-mortgage

lenders who are preying on the same segment of the

Commonwealth's citizenry sought to be protected by the Small

Loan Act. These lenders are making loans in excess of the

limitations imposed by the Small Loan Act. They are charging
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charging exorbitant interest charges in the form of -loan

discount points·, something that small loan companies cannot

do. It is ironic that these second-mortgage lenders are

allowed to escape these limitations and regulations simply

because they are taking second deeds o~ trust in the borrowers'

homes. If these borrowers need protection, they need it most

when they are putting up their homes as security for a loan.

For these reasons, I hope you will consider the needs of

my clients, and others like them, and review the status of

second-mortgage lenders in the Commonwealth, together with

their ability to impose -loan discount points·.
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My purpose in making this statement is to bring to the

,attention of this body a problem which calls out for legislative

.legislation. The problem concerns abuses in the home mortgage

business 1n Virginia, with particular emphasis on second

mor tgages.

I currenc!y represent half a dozen families who have

encered into second mortgage loan transactions with a certain

company operating in Virginia. In addi tion ,over the past several

months, I have been contacted by several dozen ocher persons in

various parts of the state who have entered tn co such transacti:o::n3

with the same company. An examinat.ionof the terms of these

loans, and with the processes used by this company in at.tracting

c us comer s and in setting up the ro ans , reveals a number of very

disturbing practices.

The loan transactions which I have reviewed all fOllOW

the same pattern. As an example, the customer wi!! approach the

•
.~ ...

I£~
DIlle

loan company for the purpose of borrowing, say, $10,000. The lOc3 r
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documents which result recit.e a principal loan amount of, no c

$10,000, but $13,500. Most. of the excess $3,500 wi!l be allocated

to what is described as "l.oan discount: points.- The c us t.omer ,

under the terms of the loan agreement, must repay the entire

$13,500, ae ene concr ec e r ace of interest, which generally varies

from 16' to 18'. The customer actually receives, however, only

the $10,000 originally request.ed.

There are at lease three serious problems with the

transactions I have reviewed. P1rsc, there is the fact of this

excessive ·poin~s· charge. I have seen loans with ·discount

point.s· cbatged 1n excess of 40' of the amount: actually received

by the borrower. In addition, severa! of my clients have taken

out loans with this company only to fall hopelessly behind on

their payments. The company then refinances the loans, inCluding

in the principal of che new loan the entire amount of ·points·

originally charged. A new charge for ·points· on the new loans,

again ca!cu!aced at 25\ to 40', 1s then assessed. When the total

amount of the ·points· Charged in the two loans is compared to the

total actually received by the borrower, the percentage rises to

55% or 60' or more.

Such charges are p.1ain.Ly outrageous, and are whOl11y out:

of line wicn similar charges imposed by other companies operating

in this industry.

A second problem with this company's practice is that

many of tbe borrowers are no~ made aware of precisely what is

happening with these loans. We have received regular reports that
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t:he .loan documents are presented for signature by the borrower in

blank or incompletely filled in. The Promissory Notes borrower!

sign do not make any mention of Chese extra and exorbi~ant

charges. There 1s 1n fact no place 1n any of the loan documents

used where a statement appears to the effect that the borrower

understands and agrees to these charges. Attorneys who are asked

to examine che loan documencs are usually able to determine the

true nature of the transaction only after considerable study of

the documents, and even then there are key facts whicb are not

disclosed.

The final problem presented by thes~ loans is the

absense of a c lear remedy. The second mor tgage industry is not

regulated in Virginia, and there is, consequently, no place in

state government to whom an aggrieved borrower may turn for

protection from these practices. The Virginia usery laws, fauna

at S6.1-330.1 et seq. of the Code of Virginia, purport to deal

with such loans, but the statutes have been amended and re-amended

to the point that there aLe many unanswered questions about

exac tl.y whac they mean When applied to these cr ansae ticns.

Attorneys who have attempted to make sense of these statutes have

expr essed conf .Lie ting views r egaI ding t.heir app!ic ation to these

loans.

In parts of this state borrowers who are the victims of

this company's practices are suffering from an epidemic of

forec.Losures. People are losing their homes.

So far as I am aware there are only one or two mortgage

50



tending compan1es in Virgin1a which are victimizing borrowers 1n

this way. It they are permitted to proceed unlnves~1gated and

unchecked, nowever, it seems ciear that others 1n that industry

w1l! be cempted, or Will be forced by competl~lve pressures, to

adopt 81.118£ tactics. This will become the nora, 1nstead of an

outrageous and abus1ve exception.

Such a result must be avoided. I urgently request thac

hearings be held on these practices and that appropriate

legislation be enacted to protect unsuspecting borrowers from this

sort of shameless exploitation.
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APPENDIX 5

3404 Harrow Cross
Virginia Beach, Virginia 2345'
23 September, 1985

Virginia Interest Rate Subcommittee Members
George B. Heilig, Jr.
William F. Parkerson, Jr.
Franklin P. Hall
Vincent F. Callahan,- Jr.
R. J. Holland

RE: HJR 217 Committee Meeting held on 16, September, 1985

Gentlemen:

I read with interest the Norfolk Virginian. pilot article
of September 17, 1985, written by Mr. Warren Fiske, Staff writer for
that newspaper relative to the referenced meeting. I later received a
copy of your agenda for the referenced meeting and a copy of the draft
legislation proposed by the recently organized Virginia. Mortgage
Association concerning interest rates.

Frankly, I am astounded at the content of subject proposal by Mr.
Robertson and dismayed that a committee of your importance would waste
so much time on such an amateurish approach to gutting the 9
provisions of existing Virginia law and sUbstituting measures t~

would make legitimate a second mortgage loan-sharking operation
blessed by legislative approval. We need serious modifications to out
current inadequate 2nd Mortgage Laws.

The proposal is mostly rearranging of the items that the
-broker-lenders" do not object to while skillfully trying to legalize
unconscionable charges and practices to ensure being able to continue
-doing business as usual-. Surely we can do betterl

My recommendations below' are based upon over 20 years experience
in thi~ lending area with Cameron-Brown Co. and First &
Merchants/Sovran with the final 15 years as head of the latter 2nd
Mortgage Affiliate. I am retired and the comments contained in this
letter are mine alone with no corporate affiliation whatsoever:

RECOMMENDATIONS:

1. Repeal Sections of 6.1-330.16--E&F in entirety. It is
beyond my comprehension as to how these sections were
ever passed by the Virginia Legislature. They actually
come close to making legitimate all of the horror
transactions we are reading about currently and point
out the direction to go for the numerous interested
offenders~ And to indicate that an add-on rate is an
interest rate stated therein is being· pretty naive.
And the offenders are using that confusing mumbo-jumbo
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Virginia Rate Subcommittee Members
23 September, 1985
Page 2

about "Disclosure of charges, not otherwise specified
in the note, deed of trust, or mortgage, in an interest
disclosure pursuant to the federal interest disclosures
law, shall constitute compliance with this statute", as
justification for "anything goes· or escape clause.
what does it really mean - you get a different answer
each time you ask.

2. Prohibit the use of an add-on rate for terms in excess
of five years (60 months) as the earnings are greatly
distorted over the longe~ t~rms to th~ detciment of th~

borrower who pre-pays the loan for ~ reaSOD. 'And
most of these loans are paid early by the end of the
fourth year. Even the U. S. Congress is currently
studying this actionl

3. Restrict up-front points to some ,reasonable and
justifiable level such as 5% maximum with a pro rata
rebate of any in excess of two (2), at time of early,
pay-off (for any reason - acceleration or voluntary
pre-payment). In other words, don't reward a lender or
make it profitable for him to terminate the loan early.

4. Revise Section 6.1-330.15 (and others tied in) to· bring
all second mortgages under the same rules rather than
dependent upon how the lender is licensed! A typical
borrower is just not sophisticated enough to walk
through this mine field without some legislative
fairness. The Industrial Loan provisions are favored
and protected for some reason unknown to me, but I say
to you that it is time to take a look at this "License
to Steal-. Already the unregulated lenders are saying
privately that they will just go through the Industrial
Loan Company's if the loan restriction.s are made too
tight 'for their large fees. It ia cc~~on knowledge
that several industrial loan companies are openly
operating all ·over the state of Virginia as well as
beyond, through "Brokers" and this is certainly beyond
the intended legislative approval of a one-office
operation. .

5. Repeal Paragraph D of Section 6.1-330.24.

avoid
and/or

if any

6. Repeal Section 6.1-330-25 in entirety t-o'
conflicting limits based upon licensing
supervision which a borrower has little
knowledge about.
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Virginia Rate Subcommittee Members
.23 September, 1985
:page 3

7. Designate a supervisory authority over junior lien
lenders and brokers to license, examine and enforce the
provisions of the enacted legislation. The cost of
such activity can easily be borne by fees to the
licensees as in other States (Maryland, Ohio, etc.)
Without an annual examination or resolving ·authority
(upon complaint) having authority for examination, the
present disastrous situation will continue (LANDBANK
EQUITY and there are others). Let's act in a
responsible fashion, people are losing their homes or
worse as a result of letting this .alo~kin9 the othe~

wayw routine continue.

8. Revise Section 6.1-330.47 since the courts for some
reason simply will not use the Null' Void penalty.
Time. have' changed and a more appropriate penalty of
loss of all interest is fair and will surely' get the
attention of any lender.

I do not intend to dignify the VMA's proposal by dissecting the
same to you but I caution' you on this issue ~ There is no such term as
"Periodic Interest" unless you are talking about "Open-endw credit or
a variable rate mortgage and this proposal creates several new t,-
and definitions which are in violation of Regulation ~, Federal Tl
in-lending Act, 15 U.S.C. Section 1601 ~ ~ and of the regulat~vns

promulgated thereunder. We just cannot rewrite Regulation Z in this
manner. Many of the definition terms used are rewrites of what
Federal Law says those terms mean and are conflicting.

I do not propose that the above recommendations are
all-encompassing but they surely are a step in the right direction.
My purpose is not to see a large group of wBroker-Lender~· put out of
business but rather to see a fair and responsible law enacted which
will ,clearly define limits while protecting the unsophisticated
(elderly and uneducated) from persons preying on their ·misfortune,
while reaping unconscionable profits.

I wish you much success in your endeavor and will hope that my
comments are accepted as constructive support of your sensitive task.
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December 1(, 1985

TO: Virginia Interest Rate Subcommittee Members

FROM: Dw'ain "Doc" Wise
Retired Mortgage Executive

SUBJECT: HJR 217 Committee Meeting of December 16, 1985

REF: My letter of September 23, 1985 to Subject Committee

Gentlemen,

In my letter of September 23, I made certain specific reco~~endations to this
committee and I would like to review and update those recommendations where required
with one new and easily-workable definitive solution.

Recommendation 1 - Repeal Sections E & F of 6.1-330.16 in entirety.
Update -- No change.

Recommendation 2 - Restrict Add-on loans to 60-62 months.
Update -- No change.

Recommendation 3 - Restrict up-front fees (charges) to 2% with a pro-rata rebate
of any above that figure up to 5% maximum.
Update -- Recent observed abuses lead me to believe we should

hold with the 2% service charge to avoid jumping
back into the fire!
Legitimate Lenders can live with 2% and Brokers-posing
-as-Lenders are asking the borrowers to pay for misleading
and large advertising expenditures that are to the
borrowers detriment. .
Maryland permits 2%, Ohio and North Carolina permit
none, yet there is no shortage of lenders in those
states.
A 13.95% up-front (initial Interest) charge with
an interest rate of 14.75% which is ballooned or
accelerated at the end of 12 months nets the Lender
a yield of 33.76%! It would be a yield of 25.07%
ballooned at the end of the 2nd year!

Recommendation 4 - Put Industrial Loan Co's on the same restrictions on Junior
liens as all other lenders have. Limit the loan type rather
than Lender status.
This Commission has been misinformed --
A. Industrial Loan Co's pay no more for their money than many

other lenders -- (example is Essex Industrial of Norfolk
advertising a 12.63% APR - simple interest rate of 12.25%)
while leading this commission to believe they are paying
14% for their money. It doesn't make any'sense! See Attached Ac

B. Additionally, most of those eleven (11) Industrial Loan
Co's are a conduit for FNMA purchased second mortgages
wherein the lender gets Fee income and servicing income
while exporting loans out of Va. that many Va. Lenders
could, would, and should be making. These loans are not
being presented to FNMA as the "high-risk" loans you have
been told about.
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PAGE 2 Ltr to Interest Rate Study Commission - Wise

c. They are competing for the same customers or why do they
advertise in the yellow pages and regular newspapers for
the same customer as other lenders? They do not "Appeal"
to the high risk customer!

D... We call Industrial Loan Co's "Regulated Lenders" but in
fact, do they need regulating if they have no limits?
See Section 6.1-330.15!

UPDATE: I recommend a much closer look by this commission to verify
the need for such an unrestricted lender. And certainly they
should be prohibited from taking brokered loans from allover
the State under a one-office license, i.e. FREEDLANDER AND ESSEX.

Recommendation 5 - Repeal Para D. of Section 6.1-330.24.
Update - No Change.

Recommendation 6 - Repeal Section 6.1-330.25 in entirety_
Update - No Change.

Recommendation 7 - Designate a supervisory authority with power to examine and
enforce the new provlslons.
Update - Same Opinion - You have done Nothing without this

Action!
Who can a victimized party appeal to?

Recommendation 8 - Revise Section 6.1-330.47 the Null and Void Penalty.
update - Keep it as is! It didn't phase LANDBANK and there

are numerous others doing the same or similar violatio·
of the Spirit of the Law, if not the Corrterrt.,

Foreclosures are Rampant in all areas of Va. based on sales
Ads. And most occur within the first 2 years which makes the
up-front charges extremely important.

NEW RECOMMENDATION - So Simple that we have allover-looked it! We didn't have
these abuses in the 1960's and 1970's! Why? Because a provision
was contained in the second mortgage act that required the
Lender to forward a certified copy of the "Settlement Statement"
on every junior lien to the sec for review and retention!
Coupled with recommendation 7 above, this inexpensive and
simple procedure will straighten out our dilemma (mess) in
a rapid manner and preserve our Virginia Mortgage Industries'
good name. What valid objection can any Lender have to this
procedure which is not without precedent?

REMEMBER -- Landbank wasn't caused -- IT WAS PERMlrrrED.
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Ross BUILOING

R.C .... MONO. VIRGINIA 23219
CA.8L.E McWoBAT
TEL.EX 82 - 7414

TEL£P....ON£ (804) 644-4131

COURT SOUARE BUn.OING

CHARL.OTTESVILLE. VIRGINIA 22901
TEL.EPHONE (e04) 977-2500

McGUIRE, WOODS Be BATTLE

SOVRAN CENTER

P. O. Box 3767

NOHPOLK,VIROINIA 23:\14

TEL.EPHONE (804) 627-7677

October 16, 1985

.37 YORK STREET

WILLIAMSBURG, VIRGINIA 231S!
TELt.-HONE (804) 229-2393

JEF"F"£RSON COURT

WASHINGTON. D. C. 20007
TELEPHONE (202) 337-'337

Honorable William F. Parkerson,' Jr.
P.O. Box 29368
Richmond, Virginia 23229

Honorable George H. Heilig, Jr.
700 Newtown Road
Norfolk, Virginia 23502

Honorable Franklin P. Hall
Suite 1, 700 Building
Richmond, Virginia 23219

Honorable Vincent F. Callahan
6220 Nelway Drive
McLean, Virginia 22101

Honorable R. J. Holland
P.O. Box 285
Windsor, Virginia 23487

Re: Proposed Revision of Interest Rate Laws

Gentlemen:

We have received a copy of Senator Parkerson's letter of
October 4, 1985 to Bill Cramme requesting our response to Mr.
Wise's comments set forth in his letter of September 23, 1985.
As you know, we represent the Virginia Mortgage Association.

Mr. Wise's comments reflect the frustration of everyone who
has had occasion to deal with the existing statutory scheme as it
applies to second mortgages. While Mr. Wise's notion of a single
statute regulating the making of second mortgage loans by all
lenders, regardless of whether they are licensed or unlicensed,
is not unappealing, my client has gathered the impression that
other lenders who enjoy the freedom to charge anything agreed to
in the obligation of indebtedness would object strongly to
legislation imposing new limitations upon them. Thus, the
Association decided to offer a proposal specific to unlicensed
lenders which it feels strikes a fair balance between the need
for protection of consumers ag~inst unconscionable lending
practices and the legitimate interest of lenders in operating at
a fair profit. Superimposed upon the potential tension between
the consumers' point of view and the profit orientation of the
lenders is the need to create an atmosphere in which' lenders in
Virginia can compete with those in other states for funds to meet
the needs of a segment of the borrowing public which has
difficulty in obtaining loans from depository institutions.

Within this framework of objectives, the Virginia Mortgage
Association is comfortable with the notion of a cap on prepaid
charges; however, the five percent maximum suggested by Mr. Wise
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Honorable William F. Parkerson, Jr.
Honorable George H. Heilig, Jr.
Honorable Franklin P. Hall
Honorable Vincent F. Callahan, Jr.
Honorable R. J. Holland
October 16, 1985
Page 2

is not sufficient to permit smaller lenders with limited capital
to participate in the industry. Many lenders have the
opportunity to utilize deposits as a source of funds for making
loans. In contrast most of the unlicensed lenders must borrow
their funds at rates substantially above the prime rate of
interest and must often pay commitment fees and discount points
in addition to the interest rates. Because borrowers with
spotless credit histories and ready realizable equity are more
likely to seek funds from the licensed lenders, the unlicensed
lenders find themselves dealing with a relatively high-risk
segment of the market. Frequently, purchasers in the secondary
market require the payment of points to generate the yield they
themselves are seeking. Another factor contributing to the cost
of doing business under the provisions of Section 6.1-330.16 is
the limitation on the ability of the unlicensed lender to recover
out-of-pocket costs in situations where the loan is not made.
The prese~t limitation of $50.00 is clearly inadequate when one
considers that appraisal fees alone often amount to $200.00 or
more. Given the fact that a substantial percentage of loan
applications processed by these lenders do not result in
closings, bearing the cost of appraisal fees is a major
operational consideration.

When considering the appropriate level at which to impose a
cap upon prepaid charges, dollar amounts as well as percentages
should be considered. Undoubtedly, the same effort may go into
processing and closing a $10,000.00 second mortgage loan as that
required to process and close a $50,000.00 first mortgage loan.
Charging ten points on the $10,000.00 generates the same
$1,000.00 in compensation that charging two points generates on
the $50,000.00. Moreover, under the present statutory scheme, a
first mortgage lender is permitted to make any charges agreed to
in the obligation of indebtedness, regardless of whether those
charges are prepaid or paid in installments over the life of the
loan. Often the borrower with a favorable existing first
mortgage is better off economically to enter into a higher rate
second mortgage than to refinance a single digit first mortgage.
If second mortgages are regulated so tightly that profit
incentive is destroyed, it is certainly possible, if not
probable, that more and more favorable first mortgages will be
refinanced at significantly higher rates due to the absence of
limitations upon the charges which may be made in connection with
first mortgage loans.

The Association believes that the ten-point ceiling on
prepaid charges it has proposed is appropriate to prevent over
reaching, while at the same time preserving a reasonable
opportunity to operate profitably.
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Much attention has been paid to examples of abuse in the
imposition of prepaid charges. Consideration also should be
given, however, to the total cost of credit in second mortgage
transactions in relationship to costs likely to be incurred in
other consumer transactions. ~he most accurate point of
comparison is the calculated annual percentage rate. In credit
card transactions, annual percentage rates in excess of eighteen
percent per annum are commonplace. Even higher rates are
available to consumer finance companies. In the area of new car
sales, artificially low rates have been made possible by
reduction or elimination of the opportunity of a car owner to
obtain large discounts off the sticker price." In the
construction and marketing of new homes, the technique of "buying
down" an interest rate is frequently utilized. Surely, the cost
of buying down the rate is reflected in the price of the home.
Virginia has long embraced the time price doctrine which exempts
contracts for the sale of goods from the usury provisions. It is
arguable that money in our society has become the equivalent of
goods, that is money is now bought and sold as a commodity in
virtually every segment of our economy. As a philosophical
matter, the proper focus may be the quality of disclosure rather
than the amount being charged. If a borrower understands what he
is being asked to pay, and how it is to be paid, why should that
borrower not be free to choose whether he wishes or does not wish
to commit himself to the transaction.

Mr. Wise has commented spec,ifically that the proposal of the
Association is somehow violative of federal truth-in-lending
laws. We do not believe that to be the case. First, federal law
does not regulate what may be charged; rather, it requires
uniformity of disclosure of Finance Charge and Annual Percentage
Rate to assure that the federally mandated disclosure statement
accurately reflects the total cost of the loan to the consumer.
Nothing in the Association's proposal is at odds with the federal
approach to disclosure. Secondly, Virginia law is already in
conflict in a limited sense with the approach under federal law
to certain types ,of charges. For instance Virginia has long
provided that the 2% service charge does not have to be taken
into account in determining whe~her a loan is usurious.
Nonetheless, Regulation Z recognizes such charges as prepaid
Finance Charges which must be included in the calculated Annual
Percentage Rate. Thus, the disclosed Annual Percent'age in any
loan where a service charge will be imposed is always higher than
the stated interest rate in the borrower's note.

A second point of conflict concerns brokerage fees.
Regulation Z recognizes the independent nature of a borrower's
contract. with a broker and does not require that a broker 1s fee
be disclosed by the lender as a Finance Charge. In Virginia, a
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brokerage fee attendant to a loan made under Sectior 6.1-330.16
may be paid only out of the service charge or interest allowed
the lender. Thus, because interest and service charge are both
components of the Finance Charge, the brokerage fee ends up a
part of the Finance Charge and Annual Percentage Rate indirectly.
The Association's proposal attempts to make Virginia law
consistent with federal law on this point.

Mr. Wise objects to the retention of add-on rates. As we
discussed with the committee, the Association's proposal does not
seek to change existing law regarding add-on rates.

Mr. Wise focuses on our use of the term "Periodic Interest"
and correctly states that there is no such term presently.
Whether the exact term "Periodic Interest" or some other term
such as "Installment Interest- is used, there needs to be a means
to distinguish between interest accrued over the life of the loan
and prepaid interest. The Association is not wed to any
particular terminology as long as the concepts are clearly
stated.

Mr. Wise also suggests supervision of lenders in the second
mortgage area. As a matter of principle, the Association is not
opposed to this idea. We point out, however, that the regulatory
framework presently in place for most licensed lenders does not
involve supervision of their lending practices. We believe a
comprehensive method for supervising all lenders would be costly
and that the objective of achieving fairness can- be accomplished
through clarity in the statutes.

We appreciate the opportunity to respond to Mr. Wise's
correspondence.

Alex T. Mayo, Jr., Counse for~
The Virginia Mortgage Association

cc: C. William Cramme, III, Esquire
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MAYS,VA.LENTINE, DAVENPORT Be MOORE

SOVRAN CENTER 1111 EAST MAIN STREET

P. o. Box 1122

RICHMOND, VIRGINIA 23208

(804) 644-6011

TE:LECOPIER (804) 643-3261

October 21, 1985
F'IL.E NO.

BY HAND

C. William Crammer, III, Esquire
Staff Attorney - Commerce & Labor
Division of Legislative Services
General Assembly Building - 2nd Floor
910 Capitol Street
Richmond, Virginia 23219

Re: H.J.R. 217 - Draft of Virginia Mortgage Association
Laws Relating to Second Mortgages

Dear Bill:

The comments herein relate to subsections A through G of
Mr. Mayo's draft of § 6.1-330.16 tendered at the last meeting
of the Commission on September 16. The various definitions
appear to relate to the permission to charge points and may be
commented upon under the other subsections.

B. This subsection in permitting charging of interest
f.o.r any loan secured ..in whole or in part II by a subordinate
mortgage on residential real estate permits charges
thereunder, which are not otherwise permitted by Virginia law,
in the cases the subordinate mortgage is a minor part of the
security given for the loan. For example, a $10,000 loan
secured by $1,000 in equity of real estate would be permitted
hereunder, if the lender wou~d make the loan.

It is not clear to me whether the statute requires a
truth-in-lending disclosure when none is required otherwise
because of no consumer purpose under Regulation' Z is set
forth.

This subsection B would permi t any interest rate if a
truth-in-lending disclosure is made. It also clearly permits
10 points.
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c. This clearly set forths that the 10 points are in no
way subject to rebate upon early prepayment or acceleration.
I think that was true of the 2 points otherwise permitted
under § 6.1-330.16. This is confirmed by his proposed repeal
of § 6.1-330.31 giving the right of prepayment.

D. This more or less follows the present statute
relating to fees of the lender if the loan is not made.

E. This section would bless any loan heretofore made,
even though the matter was currently in Li. tigation and even
though the matter otherwise violated existing law - including
loans on which 30 points were charged.

F. This more or less follows present § 6.1-330.24.
Subsection (iii) changed the present statute in that now the
lender may require decreasing term life insurance for an
amount not exceeding the loan.

Subsection (v) simply changes the existing law which
provides the broker must be paid out of the amount'received by
the lender or the amounts otherwise permitted by the statute
as interest. Now it is clear that if a loan was made at 20%
plus 10 points, any amount of brokerage could be added
thereon. This proposed amendment would go to the heart of the
evil to which the statute was originally aimed in 1966 in
which the so-called brokers in the Tidewater area, which were
thought to be affiliated, were turning down loans after
collecting the fee and referring them to an affiliated or
friendly broker and the charge was eventually being made by
the broker in additien to the minimal interest rate then
permitted by law. The statutes passed in 1966,; were to require
the brokerage fees on second mortgages to be included within
the permissible interest rate and also to limit or eliminate
brokerage fee if the loan was not made.

G. At present under § 6.1-330.16, an add-on loan may not
exceed 10 years and 2 months and, there is no reference in §
6.1-330.16F to permissible add-on loans where the phrase
"simple interest" is used. In the case of an add-on loan,
there is a required rebate under the Rule of 78's, but
apparently not otherwise.

H. This subsection
enunciated in § 6.1-330.16
charge permitted.

carries forward
with regard to

a
the

policy now
2% service

I. This conforms to present law.
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J. I believe this conforms to the present rules.

The repeal of § 6.1-330.47 repeals the null and void
penalty and I assume it reinstates the usury penalty.

The definition of "Lendez" on page 2 is peculiar in that
it excludes persons enumerated in §§ 6.1-330.25 and
6.1-330.48. Then on the last paragraph these statutes would
be repealed.

Sincerely yours,

~-t~
John W. Edmonds, III

30/307

cc - William D. Grove, Esquire
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APPENDIX 6

Sidney A. Bailey
Commissioner of Financial Institutions

srxrs CORPORA'flON C()1\1l\1ISSION
BUREA1J OF' FINANCIAIJ INS'l'Il'lTllO.NS

December 31, 1985

The Honorable Georce H. ii.ilia. Jr.
100 ....town Road
Norfolk, Vlrs1n1a 23502

Dear George:

Suite Sixteen Hunc
701 East Byrd Stre\..

P.O. Box 2AE
Richmond. Virginia 23205

(804) 786·3657

1 ba.. apprec1ated your 1nterest 1n my oo_n~. on the propoae<1
change. to the Money and Intereat Act which the Interest Rate Suboo..lt~
tee baa atud1e4 over the peat ••veral IIOntha.

aavlD& analysed the latest draft leg1alatlon, distributed at the
Deoeaber 16, 1985, ...tins, I would like to plaoe before tbe Subco-.a1ttee
the enolo.eel .U8Pa~loaa, some of wh1cb I out11ned br1efll at that ...tina
Th••• obaQs.. have been d1aouaaed w1th tne Com.!as1onere, and they OODour.

It JOU want .. to craft laD&U8&e to accomplish th••• 8\l8Pated
abanse. or 1t I can a1d the SubooIll1tt•• in &Cae other way, plea•• call

•••

Very truly yours,

S1dney A. Balley

EnolO.UN

co: The Honorable W11l1.. F. Parkerson, V1ce Chairman
The Honorable Frank11n R. Hall
The Honorable V1.Doent F. Callahan• .Jr.
~Dorabl. Rlobard J. Holland

~W1111..C~
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SroDY OF TIlE HONEY AND INTEREST ACT

A draft of proposed amendments to Chapter 7.2 of the Code was made available
at the December 16, .1985 meeting of the Study Committee. That draft incorporates
a number of proposed revisions to the Money and Interest Chapter which the Study
Committee apparently intends to recommend. Aside from these proposed changes,
certain additional amendments are needed, in my opinion. Among these are:

1. The practice of charging "points", as a means of increasing the yield
on mortgage loans, should be prohibited. It has been argued that "points"
are' necessary as a device to accommodate fluctuations ih interest rates
in the secondary mortgage loan market. While there may be some basis
for that argument, such interest rate variations are highly unlikely
to create a need for more than three to five points for that purpose.
In this connection, if points are to be permitted, other charges such
as "administrative fees" or "service charges", which amount to disguised
interest, should be prohibi ted. The argument tha t undercapi talized lend
ers need to impose such charges in order to provide a necessary service
to the public is without merit. Authority to impose charges high enough
to recover all operating costs in addition to ~ reasonable profit amounts
to a "costs plus" basis of operation which should "not be permitted at
the expense of low-income, unsophisticated borrowers, susceptible to
confusing and misleading calculations of cost of credit. A desire or
attempt to operate a business without adequate capital should not be
an adequate reason to impose exorbitant charges in a misleading way_

2. The existing authority in §6.1-330.16(A) should be clearly defined as
permitting that rate as a simple interest rate only. The section now
is construed by unregulated lenders as permitting an eighteen percent
add-on rate on loans secured by subordinate mortgages. The result is
unconscionable. In my opinion, add-on interest should not be permi t ted
on any loan secured by the borrower's residence. If the rate of interest
is stated in simple interest terms, the borrower has a clearer, more
understandable basis for deciding whether to accept the terms offered.
It should be noted that, if add-on interest is to continue to be permi t
ted, the defini tion of "charge in advance" should remain in the law.
It is suggested further the activi ties of brokers and payment for their

services should be strictly and absolutely confined to separate, private
arrangements between such brokers and prospective borrowers, wi th lenders
prohibited from passing the costs of such services to borrowers.

3. Any provision for "registration" of presently unlicensed and unregulated
lenders is absolutely nega tive in its implica tions. "Registra tion" alone,
without authority to regulate and, con~urrently, examine and supervise
for compliance with statutory and regulatory standards would accomplish
nothing of value. To the contrary, registration alone would merely pro
vide a superficial impression of regulatory control, us ef'u l for advertis
ing and public relations purposes, but with no substantive value. If
a requirement for regulatory supervision of presently unregulated lenders
is to be established, there must also be provision for the r(~~30Urces

necessary to carry out this function. In connection wi ttl establ i sh i ng
a regulatory function, it should be noted that cons umer ccrnp l a i nt.s are
not reliable as a "trigger" for examination or" i nvc s t i ga t i on . Jt :-Jeems
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likely that relatively few actual abuses result in complaints, either
because borrowers are not certain to whom to complain or because of apathy
or even lack of awareness of abusive terms. I t is reasonably certain
that effective supervision can result only from a systematic process.
The suggestion that copies of real estate loan settlement sheets be pro
vided to the Bureau for review appears unworkable and of no real value,
as a practical matter. The volume of paper would be substantial, requir
ing addi tional staff, wi th no useful information provided wi thout estab
lished rules and enforcement authority.

4. It is understood that lenders incur certain costs in processing loan
applications. Therefore, recovery of actual and reasonable costs can
be justified, if the lender makes a wri t ten commi tment to lend but the
borrower does not consummate the transaction. Authority to recover costs
should be dependent upon documentation of both actual costs incurred
and a commitment to lend.

5. In general, if limits on interest are to be established, such limits
should apply to types of loans, regardless of lender. Allowing different
rates, terms or conditions to different lenders on identical kinds of
loans implies a basis for different, or even perhaps preferential, treat
ment of certain kinds of lenders. I see no justification in such different
treatment, where risk and other bases for interest is identical.

6. If the general treatment of interest rates by type of loan rather than
by type of lender is not possible, then removal of the statutory preferen
tial treatment of industrial loan associations is strongly urged. I
am not aware of any reasonable justification for the preference now afford
ed those institutions.

7. Prohibi tion of add-on in terest would resul t in subs tantial simpl ifi ca tion
of interest rates, to the clear benefit of borrowers. If total prohibi
tion is not possible, then limiting the application of add-on rates to
loans of fi ve years or less would reduce the negati ve effects of this
practice, while permitting such rates on the vast majority of consumer
loans. Such a limi t would reduce substantially the unfavorable aspects
of this practice.

These comments do not include reference to changes which have been or may
be proposed to the Money and Interest Act which do not affect the functions of
the Bureau of Financial Institutions, directly or indirectly. Views on such
changes, whi le possibly necessary or desirable, have been ami t ted in tentionally
as not properly of concern to the Bureau.
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APPENDIX 7

MAYS, VALENTINE, DAVENPORT & MOORE

SOVRAN CENTER IIII EAST MAIN STREET

P. O. Box 1122

RICHMOND, VIRGINIA 23208

(804) 644-6011

TELE:COPIE:R (804) 643-3261

December 10, 1985

Hon. Georg- B. Heilig, Jr.
700 Newtown Road
Norfolk, Virqinia 23502

Hon. William F. Parkerson, Jr.
3108 Parham Road
Post Office Box 29368
Richmond, Virginia 23229

Bon. Richard J. Holland
Post Office Box 285
Windsor, Virginia 23487

Hon. Vincent F. Callahan, Jr.
6220 Nelway Drive
Post Office Drawer 1173
McLean, Virginia 22101

Hon. Franklin P. Hall
Suite One, 700 Building
Richmond, Virqinia 23219

Re: Study of the Virqinia
Second Mortgage Act

Gentlemen:

FILE: NO. 07586.17.001

It is my understanding that you intend to take
up the Virqinia Second Mortqage Act found at S 6.1~330.16

of the Code of Virginia and related section. (the ·Second
Mortgage Act-) at your reconvened meeting to be h~ld on
December 16. It is also my understandinq that your committee
1s considering changinq the penalty for the violation of the
Second Mortgage Act from the current null and void provision
found in S 6.1-330.47 to a penalty more in line with the
penalty provided in S 6.1-330.46.
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I represent an insurance company which in June of
1984 i.sued a policy of mortqage guaranty insurance (the
·Policy·) which, sUbject to the terms and conditions contained
therein, purported to insure certain real estate loans made
under the Second Mortgage Act .a it exi.ted at that time and
currently exists. I wish toeall to your attention the fact
that a change in the penalty section could have the result
of retroactively altering the legal fra.ework under which
my client entered into the Policy, could affect pendinq
litigation and affect existinq disputes, and, as a result,
have a material effect on the risks my client may have assumed
at the time the Policy was issued and at the time the loans
subject to the Policy were made.

Under the terms of the Policy the insurance company
has the benefit of any defense that could be raised by the
borrower on a particular loan. Accordingly, if a loan is
null and void under the law under which the loan was made
and existing law, the loan is not insured under the Policy.
The reason for the provision is to protect the subrogation
rights of the insurance company in the event it pays a claim
under the Policy.

Under the theory announced in the Virginia case of
Town of Danville v. Pace, 66 Va. (25 Gratt.) 1 (1874), if the
legislature does away with or relaxes a usury penalty, the
action of the legislature will apply retroactively to con
tracts entered into prior to the time of the action by the
legislature unless the legislature evidences a contrary
intent.

At the time of the Danville case, the penalty for
usury was that the loan transaction was null and void. Sub
sequent to the time that the Town of Danville, a corporation
for these purposes, executed n~tes obli~ating itself to
repay loans, the legislature passed a statute providinq
"that no corporation shall hereafter interpose the defense
of usury in any action. 8 The statute went on to provide
that -nor shall any bond, note or debt, or contract of such
corporation, be set aside, impaired or adjudged invalid by
reason of anything contained in the laws prohibiting usury.
Accordingly, at the time the Town of Danville borrowed the
money in question it had a right to plead usury, and the
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penalty was null and void. Subsequently, the leqislature
took away the Town's riqht to plead usury.

In the reported caBe, a copy of which is attached,
the Town argued that the statute could not retroactively
take away its right to plead usury on a contract entered
into prior to the time of the adoption of the statute. The
court held that because the legislature did not evidence an
intent to prohibit retroactive effect, the defense of usury
was taken away, and a transaction that was void when entered
into was declared to be valid.

As I mentioned, I am writing because the retro~

active aspect of any change to or repeal of S 6.1~330.47

may not have been brought to the attention of the committee.
Because such a change could have a material effect on exist~

ing disputes, pending litigation and the risks insured by my
client, we ask that in the event the committee recommends
either a change to § 6.1-330.47, or its repeal, that an
amendment be added which clearly states that the new penalty
provision will only apply to contracts entered into after
the effective date of the change or the repeal. I have
enclosed a sketch of such a provision for your consideration.

I will be in court out of town on the afternoon
of December 16 and, accordingly, will not be able· to attend
your next meeting. Fred Palmore from my office will be able
to attend and will be happy to answer any questions any of
you may have.

With best wishes to each of you, I remain

Sincerely,

• Roberts

311494
Enclosure
COl C. William Cramme, III, Esquire
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Section 6.1-330.47 is repealed with respect to

loans secured by deeds of ·trust or mortgages which are recorded

on or after Notwithstanding its repeal with

respect to the foregoing loans, the provisions of § 6.1-330.47

shall continue to apply to loans secured by deeds of trust or

mortgages which are recorded prior to
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CASES

DECIDED I~ THE

Supreme Court of Appeals of Virginia.

[18 Am. Rep. 663.]

~Iarch Term, 187-1. Richmond.

Town of Danville v, Pace-Two cases.*

These were two actions on the case,
1)f0t1 0 "h t in .June 1868 in the Circuit court of
the t7>wn of Danville, and afterwards re
1110ved to Richmond, by .Jarnes B. Pace
.urainst the town of Darrvi lle, to recover
il~tcrest due upon t,YO certificates of debt

issued by said town and purchased by
said Pace. It appears that by *the
order of the council of the town of

Danvi lle there was sold at public auction,
i 11 September 1863, 520,000 of the bonds or
certi ficates of debt of said. town, payable
in ten and twenty years, and bearing- inter
est at the rate of six per cent. per annum,
payable semi-annually, and of these Pace
ptlrchased t\VO of 53,000 each, for \yhich he

Quid & Carrington, for the appellant.

F. L. Smith, Marshall and F. L. Smith,
J'r.; for the appellee.

Staples, J. The plaintiff in the court be
10"", who is the defendant in error here, is
the holder of four notes or certificates of
indebtedness, executed by the town of Dan
ville in 1863, arnounting in the aggregate
to twelve thousand dollars, and maturing
ten and twenty years after date, with inter
est thereon, payable semi-annually, In the
year 1868 the plaintiff instituted actions of
trespass 011 the case in the Circuit court of

*For monographic note on nunicipal Corporations, Danville, for the recovery of the interest
see end of case. which had accrued upon these notes
- +See subsection K in the analysis of the mono- 3 from the 1st "day of January 1865, to
craontc note on "Usury" appended to Coffman & the 1st day of January 1868. The
Bruffy v. Miller. 26 Gratt. 698. See also, Ewell v, cases were subsequently removed to the Cir
Daa-gs.2 Sup. Ct. Rep. 413. lOS U. S, 143. where the cuit court of Richmond. At the June term
principal case is cited and approved upon the point 18i3 of that court, the defendant, in addi
embraced in the headnote. tion to the general issue, tendered two pleas

Effect of War upon the Identity of a CltY.-In Din- of usury in writirig, which, on motion of
widdte County v. Stuart. Buchanan & Co.. 28 Gratt. the plaintiff, were rejected; and the defend
;':;1. the court says, referring to the principal case. ant excepted.
"The bonds. the subject of the controversy. were After the rejection of these pleas, it was
issued by the town of Danville during the war. agreed by the parties that a jury should be
Judgment was given upon these bonds after the waived, and all matters of law and of fact
war. which was atllrmed by this court. It was subrnitted to the court upon the facts
never suggested by court or counsel that there was agreed: whereupon the court rendered judg
any 'want of identity' between Danville durtac tne ment for the plaintiff. To that judgment a
war and Danville after the war." Citing also. Miller w ri t of error was a warded by a judge of
& Franklin Y. City of Lynchburg. 20 Gratt. 330. this court.

Statutes-Retrospective Effect.-See Price's EX'or The chief, if not the only question for
Y. Harrison's EX'or. 31 Gratt. 115. and note for a.col- our determination, is the right of the town
lection of the Virginia authorities unon the sub- of Danville to rely upon the defence of usury
Iect, See also, Lynchburg v. Slauzhtcr. 75 va, 00: in these actions. The decision of that
Lackland Y. Davenport. 84 va, &10.;) S. E. ReI). ;'·10: question depends upon an act passed March
Crabtree v, Building Ass'n.93 Va. 677. ~9 S. E. B.cp. 22d, 18i3. and found in the Revised Code of
741:, Smith v. Henning. 10 \V. va. 600. where the prin-j18i3, page 544. It is in these words : '~No

cmat case cited upon this subject is amrrned. Icorporation shall hereafter interpose the

~ g-ave 512,000 in Confederate States currency.
; Interest was paid up to and including Jan
uary 1st, 1865. In June 18i3, the defendant
demurred to the declarations. and pleaded
non assumpsit, and, in July, offered two

Absent. BOt.:LD!~. J. pleas setting up usury in the debts, w hich
l. S~atute-Retro~ctive operat~~n-U~~r~.~-1.'b: a~t pleas were, upon the motion of the plaintiff,

of :\Iarcb ~~. 18,3. C?de of ,H~,3. en. t>L ~ .l6. p. ~4. In excluded by the court; and the defendant
reference to the ~efense Of.usury ,bY comorauons. , thereupon excepted.
is re troactive in I~S oper-ation ?efore the l)assa,i!e ! There were judg'merrts in the cases in
of tbe act: and this, tnouzn ~Ult has been brouuht I favor of the plaintiff for the amount of the
upon such contract. before Its pas~ag'e: And the interest due prior to the institution of the
act is not in violation ?f ~he. ~OUStltutloll of the suit; and the town of Danville thereupon
rniteu States or that or Vrrsriuta, applied to a judge of this court for a super-

sedeas in each of the cases, which was al
lowed.
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defence of usury in any action; nor shall used in both statutes, shows that the framers
any bond, note, debt or contract of such of our act had before them the New York
corporation be set aside, impaired or ad- Iaw, and intended to adopt it without chang-e
judged invalid by reason of anything con- or qualification. In Curtis v. Leavitt, 15
tained in the laws prohibiting usury." It New York R. 1, a very noted case, this
is claimed by the counsel for the defend- statute received a very careful considera
ant, that this section applies only to causes ti on, All the judges agreed in giving it a
of action arising, and contracts made, after retrospective effect, so that securi ties. to
its adoption; and consequently, the notes an amount exceeding a million of dollars,
or certificates ill controversy are not em- were held to be valid, though utterly void
braced by its provisions. The learned when issued, by reason of the usurious taint
counsel relies strongly upon the we'll settled wi th which they were infected.
rule, that statutes are to be construed as It is not to be supposed that the lcg-islature
prospective in their operation, unless the incorporated into our laws an important
language plainly shows the intention of the statute of another state in entire ignorance
legislature that they should have a retro- of the interpretation given to it by the
spective effect. In support of this view he courts of that state. It must be presumed
has cited numerous authorities, which un- rather, that the legislature in adopting the

doubtedly sustain the proposi tion that precise phraseology, intended to adopt along-
4 the courts will not so construe *a stat- wi th it the interpretation also.

ute as to g-ive it a retrospective oper- I shall have occasion hereafter to refer to
ation, unless there is something on the face a number of cases in other states involving
of the enactment putting it beyond a doubt the constitutionality of statutes giying va
that such was the purpose of the leg-islature. lidity to antecedent usurious contracts.
Upon this point there can be 110 solid ground The language of some of these statutes is
for controversy. The question is, whether certainly not more comprehensive than that
the present enactment furnishes unrni stak- of our act; and yet the courts there expe
able evidence of the leg-islative purpose to rrenced 110 difficulty in giving them a retro
give it a retroactive operation and effect. spective operation and effect. The Iimi ts

It will be observed that the words used assignedto this opinion wi ll not justify any
are very comprehensive. '"No corporation citations of these statutes. I must t here-
shall hereafter interpose the defense of fore content myself wi th this s irnple
usury in any action." The words, •-any 6 reference to them, *satisfied that upon
action, " necessarily include suits instituted examinatton they wi 11 sustai n th«
before as well as after the passage of the v i ew I have taken.
act. There is nothing in the .context to The learned counsel who arg-ued the ca-«.
giYe them a more l imi ted operation. The here for the defendant referred to the 18th
defense is prohibited in all cases. In order section of chapter ie, Code of 1860. '1"11 l'

to adopt the construction insisted on by the learned counsel obviously did not attach
defendant, other words must be incorporated much importance to this section, althoug-h
into the bod)'!' of the act so as to make it it seems to have been relied upon elsewhere
read, "no corporation shall hereafter Inter- as decisive of the case. I do not g ive th«
pose the defense of usury in any action exact words of the section, but it substa n
upon a contract hereafter nlade." But tially provides that no new law shall h·,'
clearly the leg-islature did not intend so to construed to repeal a former law as to a nv
confine the effect of the enactment. Had act done, or right accrued, under the forme-r
such been the purpose, nothing would have Iaw, or in any way whatever to affect ali.',
been easier than to have used words appro.. act done, or right accrued, under the form.:
priate to that object. If any doubt upon law.
this point existed, it wi ll be removed by In construing this section, it is necessarv
reference to the next clause in the same to consider also the preceding" one, w h i c:
section: "Nor shall any bond, note or debt, provides that this rule of construction shr.. ~

or contract of such corporation, be set aside, not be adopted, if it would be i nconsi stv »:
impaired or adjudged invalid by reason of wi th the manifest intention of the leg-i~L,

anything contained in the laws prohibiting' ture. In other words, the two scctionsta l.." 1;

usury." No distinction is made between tog-ether mean no more than that a new 1:1',
contracts entered into before and after the shall not be construed to affect a nv r i ~'l .
statute: whenever made, they shall not be accrued under a former law, unless St1cJ~ :
adjudged invalid by reason of anything" I the manifest purpose of the Iegistaturc. .'.
contained in the usury laws. ./ Th~_~~g:i~la-l rule of construction which would a lw a \'.
ture_ having thus declared, in the most..uue- prevail in regard to vested rights of a c i ,:' ,
...- quivocal terms, that no contract of a character independently of any sta tu t.u.
S corporation *shall be deemed invalid enactment on the subject.

because it may be usurious, it is im- Now if the view already presented ill r- -
possible for the courts, wi thout the grossest g-ard to the statute of March 2.3. ·187,~. 1..
perversion of languag-e, to hold that those correct, if that statute is plainly retroaci i'
contracts only are meant 'which are entered in its operation, and was so i n tc nclccl ':,..
into after the law is passed," the leg-islature, then the 18th section d'l: '

It must not be forgotten that the first not apply to it, because it would be i 11('<:7: .

clause of the section, already quoted, is a sistent wi th the marri fest purpose of t:',
literal copy of a New York statute upon the Iegi slature to g-ive it such appl icatiou. .
same subject. The identity of language, adopt any other rule \Y0t11c1 be to clcclu r-:
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that one legislature having adopted a gen-I ful to inquire whether indeed he is not sub
eral statutory rule of construction, no sue- stituting his own preconceived opinions of
ceeding legislature is authorized to depart what may be right and proper in the par-

from that rule. ticular case, as a rule or standard for the
7 *It is worthy of observation that the determination of a mere question of consti-

provisions of the 18th section were tutional power, It should never be forgot
taken from the revised statutes of Ne,Y ten that the courts cannot deny validity to
York and Massachusetts, The 35th section an act of the leg-islature, because it may
of the New York statutes, a lthough not seem to the judges that injustice has been
identical with the language of the 18th, is done or sound policy disregarded. As has
substantially the same in its operation and been well said, the judiciary cannot run a
effect. That section, the 35th, was in force race of opinion wi th the law-rnaking power
long- anterior to the case of Curtis v. Lea- upon points of right, reason and expediency.
v i tt, and yet the Supreme court of New Cooley on Con. L. 168. Such an assumption
York did not reg-ard it sufricicn t to prevent would lead to dangerous conflicts of author
the retroactive operation of their statute in ity, and practically result in the absorption
relation to the defence of usury by corpora- by the judiciary of the other g-reat depart-
tions. As already stated, the first clause merits of the g-overnnlent.
of our act is a literal copy of the New York 9 '~The leg-islature represents the sov-
statute. . ereign authority of the people, except

For these reasons I am satisfied that all so far as restrictions are enforced by the
contracts of corporations, whether entered constitution in express terms or by strong
into before or subsequent to the passage implication. We look to the constitution of
of the act in question, must be held to be the state not for grants of power but for
comprehended by its provisions. Thus con- limitations. When the prohibition is not
strued, is the act constitutional? This is found in the language of that instrument,
the important question for our considera- or in its frame work and general arrange
tion. \Vhen this subject was first under ment, there is no solid ground to pronounce
discussion my own convictions were very the enactment void. The infraction must
decided that this legislation could not and be clear and palpable. In the language of
ousrht not to be sustained, as applied to Judge Marshall, the question whether a Iaw
antecedent contracts. It seemed to me not be void for its repugnancy to the constitu
only unjust, but contrary to the first prin- . tion is at all t irnes a question of much deli
ciples of the constitution, for the legislature: cacy, which oug-ht seldom if ever to be
to attempt to divest a right accrued under decided in the affirmative in a doubtful case.
existing laws ; and it mattered but little The opposition between the consfitution and
whether it was a right to defeat an action the law should be such, that the judge feels
or maintain it; to prevent a recovery or en- a strong- and clear conviction of their in
force it. And althoug-h no specific provi- compatibility wi th each other. Fletcher v,
sion of the constitution could be shown Peck, 6 Cranch R. 87. 128.
expressly forbidding such legislation, it Bearing' these principles in mind, we are
had the appearance of being repug-nant to to consider whether the statute already cited
the entire spirit and scope of that i nstru- is repugnant to the constitution of the
mente United States or of the state of Virginia.

Subsequent investigation has, however, Two provisions of the const i tufion of the
satisfied me that my own views on this United States have been-invoked as prohib-

8 subject were in conflict "with the opi n- itive of this sort of legislation. One of
ions of many able judg-es and corn- these is the clause declaring that no state

mentators, and an imposing array of well shall pass any ex post facto law. In an
considered cases. . swer to this, it is sufficient to say, that the

The reasoning employed in these cases, phrase ex post facto law, as used in the
though not always satisfactory, and the constitution, is not applicable to civil, but
great weight of authority upon the subject, only to criminal and penal laws, which i m
have at least created doubts and difficulties pose a punishment for previous acts which
in my own mind which oug-ht to be con- were not punishable at all w hen committed,
trolling in passing upon an act of the leg- or not punishable to the .extent or in the
islative department. A conscientious judge manner prescribed. So that ex post facto
wi ll not, in the face of a current of author- laws relate to penal and criminal proceed
i ti es, almost uniformly tending- in the same ings which inflict punishment or forfeit
direction, pronounce against the constitu- ures, and not to civil proceedings which
tionality of a law unless upon full exarni- affect private rights retrospectively.
nation his conviction is very clear that it 10 *This doctrine has been solemnly
is plainly repugnant to the constitution- settled by the Supreme court in nu-
When he finds h irnself opposed by a long rnerous cases, and is now the accepted rule
array of distinguished names; when he sees of construction. Calder v . Bull, 3 Dall. R.
that the wisdom of the legislature a ud the 386; Watson v. Mercer, 8 Peters R. 88, 110.
learning of the judiciary are against h i m, The other provision of the constitution
he oug-ht to retrace his steps, re-examine relied upon is that which prohibits a state
his g-round, and ascertain, if possible, from passing- any law i mpairi ng the obli
whether there is not some radical defect g-ation of a contract. It seems very clear.
in the 'process of reasoning- by which he has however, that the statute, so far from
reached his conclusion. He should be care- invalidating the contract, upholds and sus.-
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.tains it. In the case of Satterlee v. Mat
thewson, 2 Peters R. 380, !vIr. Justice \Vash
ington, commenting upon an act of the
Pennsylvania legislature to which the same
objection was urged, said: ••Now this la'Y
may be censured as an unwise and unjust
exercise of legislative power, as retrospec
tive in its operation, as the exercise by the
legislature of judicial functions, and as
creating a contract where none previously
existed. All this may be adrni tted, but the
great question which we are now consider
ing is, does it i mpa.i r the obligation of a
contract? It is not easy to perceive how a
Iaw which gives validity to a void contract
can be said to Impair the obligation of that
contract. It cannot be intended that to
create a contract between the parties where
none existed, and to i mpair one, mean the
same thing."

This case, and indeed all the cases, estab
lish the position that even though a statute
may take. away vested rights by reason of
its retrospective operation, it cannot, for
that reason merely, be treated as repug-nant
to any provision contained in the constitu
tion of the United States. Charles River
Bridge v. Warren Bridge, 11 Peters R. 4-20.
In considering- this question then, I th i nk
we may safely discard from our view the
constitution of the United States.

'I'he next inquiry is as to the con-
11 stitution of Virgi nia. *Is the statute

in contravention of any of its provi
sions? I do not understand the learned
counsel for the defendant as contending
that the act in question violates any specific
provision of that instrument. His proposi
t iou is substantially, that the contract here
when made was usurious and void; and
there was then vested in the defendant a
right so to declare it; that by the statute
now under consideration, he has been de
prived of this rig-ht; that a Iaw which thus
takes awav a valuable and a vested right is
an exercise of arbitrary power, unjust in
itself, and contrary to the fundamental
principles of the social compact,

Now, let it be conceded there are restric
tions upon the leg-islative power not found
expressly enumerated in the constitution ;
that a law may not infring-e upon any
specific provision of that i nstrurnent and
yet it may involve so flagrant an abuse of
power that it is the imperative duty of the
judiciary to i ntr-rpose and arrest its execu
tion; still it must be also conceded that
when we depart from the express Iirni tations
of the constitution, and venture into the
vast and unexplored region of implied re
strictions, the legislative usurpation ought
to be very clear, palpable and oppressive to
justify the interposition of the judiciary.
All adrni t that it is not competent for the
Ieg i slature by retroactive laws to interfere
w i th vested rights. But the inquiry still
recurs, what are these vested rig-hts that
are secure against legislative invasion;
that the legislature has the constitutional
power to pass retrospective laws, laws
affecting vested rights, no one wi.ll deny
who is farni li ar with the jurisprudence of

the country. According" to Chancellor Kent,
statutes which go to confirm exist i njr rights

and in furtherance of the remedy, by
12 curing defects *alld adding to the

means of enforcing existing obliga
tions, ha ve been held clearly valid, when
just and reasonable, and conducive to the
general welfare, e ven though they mig ht
in sorne degree infringe upon vested rights.
1 Kentrs COIl1., pag-e 456; Underwood v.
Lilly, 10 Sergo ,,"~ Rawle 101; Tate v. Stooltz
foos, ]6 ide 35: Bleakney v , F. and ~I.

Bank, 17 ide 64; Hepburn v. Curts, 7 Watts
R. 30J; Foster v . Essex Bank, 16 Mass. R.
245; Oriental Bank v. Freeze, 18 Mai ne R.
109; Townsend, v. Townsend, Peck (Tenn.)
R. 1; Bell v. Perkins, Peck's R. 266; State
v. HCrI11Udez, 12 Louis. R. 352; Syracuse
City Dank Y • Davis, 16 Barb. R. 188; Rich
v. Flanders, 39 N. -Hamp. R. 304-; Schenley
v . Commonwealth, 36 Penn. State R. 2Y;
Goshen v . Stoning-ton, 4 Conn. R. 209;
Wi lkinson v . Leland, 2 Peters R. 62i;
Lang-don v. Stronsr, 2 V.,.errn. R. 234; "''''a t
SOl1 Y. -Mercer, 8 Peters R. 88.

In his 'York on constitutional Lirni ta.ti on ,
Judge Cooley enumerates a number of ret
rospective statutes, the constitutionality of
w hich is almost universally conceded.
Among these are statutes validating- ante
cedent illegal marr-iages, confirrni ng city
ordinances which had failed to take effect
for warrt of reg-istration, and by reason of
such confirmation establishing liens for tax
assessment upon private property, statutes
abolishing penalties and forfei tures, and
taking away rig-h ts of appeal i 11 pendi ng
cases: all of which, in a greater or less de
gree, interfere wi th vested rig-hts. After
citing- these and other illustrations of ret
rospective laws, the author proceeds as fol
10',,"5: ~·Ol1 the same principle Iegis.lative
acts validafing i n val.id contracts have been
sustained. when these acts go no farther
than to bind a party by a contract which
he has attempted to enter into. but w h i ch

was invalid by reason of some persona]
13 inabili ty on his part to make *i t, o r

through neglect of some legal forrn
a li ty , or ill consequence of some i ngredi en t
in the contract forbidden by law, the qtl~:-'

tion which they stlg'g-est is one of policy
and not of constitutional po,,·er." Cooley.
3i3-'4-.

In support of this view the learned author
mentions a number of cases. some of wh i ch
I shall have occasion to consider i 11 th ...:
course of this opinion. One of the rno-o.
Irnportarit of these is the case of Curtis Y.

Leavitt, 15 New York R.I. heretofore rncu
tioned in another connection, justly ce lo
brated, not only for the variety and impor
tance of the questions involved and th,:
rnagni tude of the subject of corrtroversv.
but for the vast ability and learning- eiu
ployed in the discussion by both bench a n..
bar. Mr. Justice Pag-e said p. 22~: ··'1'11,:
defence of usury is ill the nature of a pen
alty or forfeiture, and may at any ti me l.h
taken a way by the leg-islature i 11 respect t,.
previous as 'yell as subsequent contract ....
wi thout trenching upon any vested rig-h t-.
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by the Supreme court of Indiana., and the
case of Woodruff v. Scrugg-s, 2i Arkansas
R. 26, all involved the constitutionality of
statutes giving validity to antecedent usu
rious contracts. In each case the enact
ment was strongly assailed as trenching
upon vested rig-hts, and in each case its va
lidity was fully sustained by the court.

The decisions of the Maryland courts ac
cord w i th those already cited. Baugher v ,
Nelson, 9 Gill's R. 299, is an example. In
that case the point was made that the con
tract ",'as void for usury, and there was
vested in the defendant a right so to declare
it. Mr. Justice Marti n , in answering this
objection. said: •·'Yhen vested rights are
spoken of by the courts as being- guarded
against leg-islati ve interfererice, they mean
those rig-hts to which a party may adhere,
and upon which he may insist wi thout vio
lating any principles of sound mora.li ty, In
the language of Juc1g-e Duncan, in Satterlee
v . Matthewson, 16 Serg. & Rawle 191, there
can be no vested rig-ht to do wrong. In the
nature of thi ngs there can be no vested
right to violate a moral duty, or to resist
the performance of a moral oblig-ation."
See also Nelson Y. Hardesty, 1 Mary. Ch.
l~. 56.

The Connecticut decisions proceed upon
the same ground. In Goshen v . Stonington,
4 Conn. R. 209, Hosmer, C. J. in com

uierrting upon a statute prohibiting
*the defense of usury as against an
tecedent contracts, said: HIt was no

violation of the constitution; it was not a
novelty, such exercises of power having
been frequent, and the subject of universal
acquiescence; and no injustice can arise
from having given legal efficacy to volun
tary engag-ements, and from accompanying
them wi th -the consequences they always
import.

These questions, and others of a like
character, have been perhaps more carefully
considered and oftener decided by the courts
of Pennsylvania than in any other state.
In a long train of decisions pronounced by
the ablest jurists of that state, legislation
of this kind has been fully sustained as in
entire conformity with both federal and
state constitutions. I refer particularly to
the cases of Hess v. Werts, 4 Sergo & Rawle
356; Satterlee v. Matthewson, 16 Serge &
Rawle 169; Bleakney et also v. Farmers &
Mec. Bank of Greencastle, 1i Serg. & Rawle
64.

To these cases may be added decisions of
the Supreme courts of New Jersey, Michi
gan and Iowa. These decisions do not in
volve the precise points arising in the
present case; but the principles they an
nounce apply to the statute in question,
and fully sustain its contstiutionality.
State v, City of Newark, 3 Du.tcher's R.
186; Gibson v. Hibbard, 13 Michig-an R.
215; Harris v. Rutledg-e, 19 Iowa R. 389;
State v, Squires, 26 Id. 340.

It thus appears that the constitutionality
of this legislation, or legislation of a like
character, has been affirmed by learned
judges and commentators, by the Supreme

15

1~

A proposition that a party can have a vested
rightin enforci ng a penalty or forfeiture,
ag-ai nst which it is the office of a court of
equity to relieve, is a leg-a! solecism. Stat
utes of usury are hig-hly penal in their
character, and the defence of usury has al
ways been regarded as an unconscientious
defence, and has never recei ved the favor
of either courts of law or equity." All the
judges sitting. seven in number, concurred
substau ti a lly in this view. Among these
were Judg-es Selden and Comstock, un i ver
sally respected for their soundness of judg-
ment and the extent and variety of their
leg-al attainments. The former said:
"lJsury being' a mere statutory defence. not
founded upon any common law.. rig-h t, ei ther
leg-al or equitable, it was clearly w i th i u the

.power of the leg-islature to take it
awav." See also Washburne *v.
F'rankliu , 13 Abbott Prac, R. l~O. and

35 Barb. R. 599.
The decisions of the Ohio courts are in

entire harmony wi th those of New York. I
do not deem it necessary, however, to do
more than make a brief reference to the
case of Lewis. trustee v. McElvi n. 16 Ohio
R. 3~7. 5YY. It seems that the Mechanics
and Traders Bank of Cincinnati was an
unauthorized banking company, and all
hi lls and notes made for the purpose of
being- discounted there were declared to be
11111a,,,,ful and utterly void. The bank
transferred all its assets to a trustee, in- 16
cluding notes discounted there in violation
of lav«, The Ieglslature of Ohio passed an
act authorizing the trustee to institute suit
upon these notes in his own name against
the debtors; and it was farther provided it
should not be lawful for the debtors to set
up in their defence that these notes were
void on account of being in violation of
any statute law of the state, or on account
of their being contrary to public policy. It
was objected that this legislation was un
consti tutional, inasmuch as the effect would
be to g-ive validity to contracts illeg-al and
void under laws in force when they were
made. Hitchcock, J. speaking for the court
said: ., I can never consent to declare an
act of the legislature void on account of
violating the constitution, unless it is pal
pably both against the letter and spirit of
that instrument. So long' as there is the
least doubt upon the subject the law must
be enforced. Now what provision of the
constitution of Ohio is violated by this law?
Certainly it violates no contract. Its very
object is, that the contract may be enforced.
Rut it is said to be a law retrospective in
its character. I find nothing in the consti

tution prohibiting retrospective laws.
The enactment :,"of ex post facto laws
is prohibited, not retrospective. Such

laws may be impolitic, but wi th this as a
judg-e I have nothing- to do. This law in
terferes with no vested rig-hts. It merely
compels men to do justice."

The case of Parmelee v. Lawrence, de
cided by the Supreme court of Illinois, and
reported in 48 Illiriois R. 331, the case of
Andrews v . Russell, 7 Blackf. R. 474, decided

V R, 25 Gratt-18
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of t hc contract. ..:\11<1 vet t hc v confer i rn
porta nt rig-hts, and it is faii·ly to be pre
su med, in manv cases, parties con tract w i th
reference to thcm. T'hey arc. h owc v cr,
often ch a mrcd aTH1 even abol i s hcd at t he
pleasure of the leg-i~latllre. w i t h.mt n q ncs
t iori of the con st i tu t i on a l l')o\\'L'r to atrect
existing- causes of a ct i on .

The cases decided 1)Y the Sn prerne court
of the United States to wh i ch refe-rence has
bcen made, only affirm thl..' doctrine that
the la,YS in existence when a contract i s
made so far enter into and hecorne a part
of it that they cannot be chamrcd or abol
ished to the extent of depr'i vi mr a party of
all remedy to ell force the con tract. T'h i s is
a 'yell established principle, universally
recog-nized by the courts. It proceeds UPOil
the obvious g-round that to take a way the
remedy entirely is, in effect, to impair the

oblig-ation of the contract. To i mpa i r
the oblig-ation of a contract is "one
thi ng-; to afford a remedy for enforc

i llg- it, where none previously existed, is
a nother ann very different thing. In Seclg-
wi ck is Treatise 011 Constitutional Law, pag-~

406.it is laid dO\'I:11 that the leg-islature i~ C0111

petent to give a statute a retrospect ive «per
a ti on unless it violates that prov i si ou of
the federal const i tut ion relating" to ex po:-;t
facto laws and the oblig-ation of contracts,
or unless it is rcpugnant to SOUle express
prov i s ion of the state constitution. or n n
less it i n tcrferes w i th vested rig-ht~ of prop
erty, so as not to C0111e w i th i 11 the prop...-r
Ii m i ts of the law-mnkirur power. Indl'pe7l<;
e n t ly of t he sc exceptions, re trospec ti vc 1;/\\....
are w i th i n the scope of the lcg-islati,"<.: a~:

thori tv. and the judiciary wi ll 110t i n te rfc-r,
w i t h them. XO\\" , it is verv clear that stat
utes tak i ll~ a wav the defense of usn rv ~l ...

arrai nst autecedcn t contracts arc l1(lt' i ~1
eluded ill ci t he r of t hc exceptions rneu t ionc-,..
~\s has a lreadv been seen, they do not i : 1

fring-e upon the federal constitution. t lu-:
certa.i nly do not vi ola te any express prr iv i
sion of the state consti tut ion , and it:
equally clear they do 110t interfere w i th a i: '.
vested rig-ht of property. .

The u sury laws are founded upon C()}}si·'·
erat ious of publ i c policy. They an.:111Pi; j !i. ~

f rorn ti me to ti t11C, and even aboli~hcd, :.'
the popular scntil11ent may dictat#~. or t':
public interest require. In \Tir~inia. the.;
Ia\ys hayc 1.lnderg-onc frequent chat1~<.'~ ::
the la~t fe\y years. In other statc~, pa rt: 1"'

C\rc left free to reg-ulate the subject at tii·-;.
discretion, \yith a statute fixing- the ratl'
interest in the absence of any eXl):',

;lgrecIllcnt. If 110 la'Ys upon the s111).:\ .. ·
existed, no one questions that any r;I'

ag-reed npon by the parties ,Yould be 141 \\"L<
and enforced by the courts. 'l'he stattn·'

npon thi~~ Stl bject are reg-ardec1
pun:'ly re111edial, and subject ';;'t<I :.,;
Ill0di tication and control of the le~':···

lative dcpartnlent, even as applied to p:~.,

transactions. This is the vie',," of the cou r:
and legislatures, not only in modern tinll.'-,
but seems also to have prevailed in the (':/:.
lier history of the state. By the act of 17.~- .
usurious contracts made previous to th",' 1-

17
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courts of ten states, and the declared w il l
of tell lerr i sln tures, bcs i dcs that of Vi rrr i n i a.
.A.g-aill:-;t this forrn idahlc array of au t hor i ti es

what have we? The learned counsel
for the defendant has *cite<.l a number
of cases supposed to g ive countenance

to his position; but it w i ll be found upon a
careful examination that vcrv few of them
have any direct bearing- UP01; the point in
controversv here. The New York decisions
referred to, relate principally to statutes
affecting the vested rig-hts of husbands in
the estates of thei r w i ve s. They do not in
the least conflict w i th the doctrines laid
down in Curtis Y. Leav i tt.

The cases ill the Supreme court of the
Urri ted States do not touch the point under
consideration. The only prov i ncc of that
court is to enquire whether the stu tute i s in
conforrni ty wi th the coust i ttl ti on of the
Urri tcd States. If it is, that court wi ll 110t

pronounce against its validity, because it 19
i s rcpusrnant to the constitution of the
state.

T'hu cases from Massachusetts and Mi s
si ss i ppi upon which so l1U1Ch reliance is
placed, were decided upon statutes w hi ch
at temptcd to revive certain causes of action
already barred by l irni tation. Lejri s lat ion
of this kind has been g-ellcrally considered
an n ncon sti tut iona.l interference w i th vested
rig-hts. The reason is apparent and is well
understood. The statutes of Ii mi ta t io n are
essentially statutes of repose; they are
founded upon the idea that the party affected
has had full opportunity to try his rig-ht:
tha t he has lost it by hi S 0""11 conduct, a ncl
he has thus vested in his adversary a rig-ht
of property as complete and perfect as if be
stowed by grant. It has been very justly
observed, that after the bar is complete,
parties are justified in forbearing- to take
and preserve evidence, and to rctain proofs
and vouchers, as they otherwise would : and
they feel and act upon the conviction that
the cau se of action is at an end. ~ "The act
of l i rni tations is therefore a law of pre
surnpt ious : it presumes evidence from

lcrurth of t irne which cannot now be
produced ; payments "whi ch cannot
110\Y be proved: releases which cannot

110\Y be sho\yn. n Barton lessee Y. Shall,
Peck R. :!15; \Vright Y. Oakley, 5 ~Ietc. R.
410.

These considerations are sufficient to sho,,·
that the principles ,,"hich apply to rig-hts
\·e:-;t~d by reason of the operation of the
statutory limitation have no just application
to la\ys g-iying effect to the contract of par
ties affected by the taint of usury. 'Ve ar.e
told~ ho,,·ever, that the la,,·s in force \yhen
and ""here the contract is made enter into
and constitute a part of it, and consequently
the leg-islature is not authorized so to change
or nlodify those la\Y~ as to affect rights 20
vested under thenl. This is a very just
principle in some cases. But it does not
adluit of universal application. No one
seriously nlaintains that the statutes of
limi tation in force \"'hen a contract is made,
or the la\ys authorizing imprisonn1ent for
debt or distress for rent, constitute a part
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of November, 1i34, were legalized to the in wh ich the defense of usury has been re
point of principal and lawful extent. We g-arcled in Vi rgin ia , and that the loss of the
have no means of ascerta in ing whether the debt under that defense is treated as a for
constttut icnali tv of this .statute was ever fe i tu re i m posed by the stern mandates of
called in question. The presumption is that the statute.
it was not, as the legislature fourteen years 22 *There may be cases. but I have not
after, in Ii48, re-enacted identically the seen them-c-certa l nly no welt cons id-
same provision. ereel case-s-in which it has been held that a

Now it is very clear that the contract party can have a vested right to a forfei
being- an entire thing, the promise of the ture, contrary to the express terms of the
debtor to pay the principal and lawful in- contract, even where the forfeiture results
terest cannot be separated from the prorni se from a violation of an agreement. Courts
to pay the usurious premium. In either of equity often relieve against it upon the
case the promise is utterly void. If. there-\ application of the debtor. This is a favor
fore. the leg-islature may Iega lizc the COB- , i te branch of equitable jurisdiction. It is
tract as to the principal and lawful interest, founded t\POl1 the idea that although the
it may leg-alize it as to the excess. If it leg-al rig-ht to the forfeiture is complete, the
may tn k.: away the defense of usury as to creditor shall not be permitted to avail him
part. it may do so as to the entire contract. self of it for the purposes of injustice and
Courts of equity effect substantially the oppression. 'I'his is certainly an interfer
same results coritcmplated by these early CllCC w i th vested rights; but they are not
statutes. in requiring" the payment of the of such a character as are deemed secure
pri nci pal and lawful interest as a condition atrai nst leg-islative or judicial action. In
of relief: and this too in direct opposition the languag-e of the Supreme Court of New
to the statute forfeiting" the entire debt. Jersey, .. 'Courts do not regard rights as
Indeed the charg-e is sorneti rnes made that vested contrary to the justice and equi ty of
the equity courts repeal the statutes prohib- the case."
i tirur usury. May not the law-making In the case of Foster and others v, Essex
power apply the sante rule to the cornrnon Bank, 16 Mass. R. 245. it was urged that a
law courts; may it not clothe these courts statute giving- a right of action ag-ainst
w i th like jurisdiction and authori ty to ad- certain debtors, which had been lost by the
rni ni stcr relief in the mode exercised by the expiration of the bank charter, was retro
equi ty courts? If indeed it may prescri be spective and void. Parker. J., said: "The

that the defense of usury shall be statute docs not interfere with any of the
21 taken away as to "the principal and privileg-es secured by the charter. unless it

lawful interest. it may declare that be considered a privilege to be secured from
the defense shall not be made at all. the payment of debts or the performance of

Under one section of the statute prohibit- contracts; and this is a kind of privileg-e
i ng usury, if the borrower exhibits his bill which we Imagine the constitution was not
and calls for discovery, he is relieved upon intended to secure. The truth is, there is
the payment of the principal wi thout inter- no such thing as a vested right to do
est. if he does not seek a discovery, but \,"rong-."
asks for an injunction to prevent a sale of ../Unless we suppose it is the deliberate pur
property. and is full-handed wi th proof, .he pose of the debtor ""h.en he borrows the
is released from the payment of both prrn- money never to return It, the only effect of
cipal and interest. There can be no ques- the statute is to compel him to do what he
tion , I irnagine, but that this relief may be intended and agreed to do at the time of
varied at the pleasure of the leg-islature, entering into the contract. It is a legis
and that it may be applied alike to anteced- lative declaration that the forfeiture
ent and to subsequent transactions. The shall not be enforced. It leaves' the
statutes ag-ainst usury are reg-arded in Vir- 23 "contract to be executed~ding ~o
~inia as highly penal in their character. i~s terms·atid·· the original ·jn.~~ntion
In Brockenbrough's ex'ors v. Spindle's of the parties. It violates no vested right,
admors, li Gratt. 21, 32, the president of unless it can be considered a vested right
this court said: · 'Ho\yever small the amount of the loaner to vacate his contract and
of usurious interest contracted for, and annihilate his debt. Clearly this is not the
however large the amount of money loaned, kind of right the constitution was designed
the contract is declared void, and the lender to protect,
forfeits the whole amount of the debt and 'l.~his conclusion would not be varied in
interest." . the slig-htest degree by the passage of the

In Crenshawts adm'or v . Clark, 5 Leig-h leg-islative act after the institution of the
65, 72, Judge Carr speaks of the loss of the suit. It rnisrrrt be argued, with some deg-ree
debt as a severe penalty, not to be inflicted of plauaibili ty, that the plaintiff, hav i ng
without clear and strong proof. And in brought his suit, thereby acquires rights
the same case Judge Tucker said: •"I'he de- which cannot be affected by subsequent
fense g'oes not merely to absolve the debtor leg-islation; but it is difficult to perceive in
from usurious g-ain, but to vacate the con- what way all action against a party can
tract and to annihilate the debt, to take confer upon him rights he did not possess
from the usurer his just principal and in- independently of such action. If the rig-ht
terest, and put it in the coffers of the debtor to rely upon the defense of usury is not in
to whom it does not fairly belong." the nature of a vested constitutional right,

These citations sufficiently show the light secure against legislative invasion, the law-
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making power may certainly take away the lation shall exist and be effectual on the
pri vi lege at any trrne before i t~ actual ex- trial of cases then pending- or thereafter
ercise by the defendant. instituted. This act was fully sustained

Upon -this point the authorities are abun- by both state and federal courts, and was
dant and generally uniform. I do not deem actually applied to suits or a suit broug-ht
it necessary to do more than refer to a few before its enactment. J udge Cooley ex
of the most irnportan t. Butler v. Palmer, presses the opi n ion, that as the purpose and
1 Hill's R. 324, 330; Stoever Y. Immell, 1 intent of the act was to remove from con
Watts' R. 258; Curtis v, Leavi tt, 15 New tracts which parties had made, a leg-al i rn
York R. 1; Satterlee v. Matthewson, 16 pediment to their enforcement, there would
Serg, &. Rawle R. 169; Sedgwick 011 Con. seem to be no doubt, ill the light of the
Law 412. author! ties, that the conclusion reached was

It has been very strongly argued that this the only just and proper one. Satterlee v .
law involves the exercise of judicial func- Matthewson, 16 Serg, ,,~ Rawle 169.
tions by the legislature. This objection That case goes much farther than is nee
'vas suggested in sornc of the cases hereto- essary for the purposes of this. There the
fore merrtioned. In others it was not even statute was intended to apply only to a few
alluded to. In none of them does it seem cases; here it is general in its character
to have received much attention, or to have applicable to all the contracts of corpora
been considered as entitled to much weight. tions made before or after the date of the

The case of Griffin's exor v. Cun- act. Ala,," which prescribes a general rule
24 n i ngham, 20 Gratt. *31, is, however, for the adjudication of all contracts of a

principally relied on in support of the certain character, rnay , ill its retrospective
objection. In that case a majority of this feature, affect vested rights; but clearly it
court held that an act of the leg-islature au- does not involve the exercise of judicial
thoriz.ing a review, after the term was functions.
ended, of the decrees and judgments ren- It only rernai ns to consider, very briefly,
dered by the Court of Appeals, which sat one other objection urged by the learned
here before the organization of the present counsel for the defendant. It is said that
government, was in the nature of a judicial the Iaw does gross injustice to the defend
act, and was therefore void. This decision ant. I must confess it does not so appear
',"as based upon the obvious ground, that a to me. None of those considerations whi ch
statute which vacates decrees and judg- prompt the Ieg'i slature to interpose for the
men ts, grants new trials, or authorizes re- security of the needy debtor against the ex
hearings, is essentially judicial ill its actions of the usurer apply to corporations.
character. Such an act is the very essence As a general rule, they sell their bonds
of judicial power, and an invasion of the 26 *in the public market, for the best
judicial department. price such securities wi ll command.

'I'his s irnple statement demonstrates that In such case there is no demand for an usu
the reasoning advanced, and the doctrines r ious prernium, and no intention to comrn i t
asserted in Griffin v. Cunning-haul, have no usury; but a fair contract of purchase and
application to the subject under corisidera- sale upon terms believed by both parties to
tion. It is proper to add, that two of the be just and Iegal. Such securities are often
judges, Moncure and Anderson, did not soug-ht for as safe, judicious and permanent
concur with the majority in that case. i nvestments, under the sanction of the
They were of opinion that the statute was courts. In this way the resources and
in every view constitutional and valid. means of the corporate authorities are i n-

....0\11 wi ll concede that the line which sepa-I creased, the burdens of excessive taxati ou
rates judicial from lerrislative functions. is, avoided, and the health, the comfort an.'
in many cases, shadowy and indistinct, so Iprosperity of the i nhabi tants of towns anr:
that it is often a matter of real di fficul ty to cities promoted and extended by the esta l»
detcrru i ne withi n which of the two classes I Ii shmen t of useful insti tutions. valua b!\,
a particular subject falls. works of public improvement and the blc- .... -

Statutes affecting Iirni tation of actions, i ngs of good ~0,"ernn1ent. These considcr
statutes relating to frauds and perjuries, to ations are sufficient to show that the de fcu-.
the admisaion of parol and written evidence, of usury by corporate hodies is not ill av
statutes relating" to the registration of deeds, cordance wi th the dictates of justice or ~:1"

leg-alizing judicial proceedings, validating en lijrhtened public policy. The legistatnr.
defective marriag-es, and a mnlri tudc of rnirrh t, therefore, well provide that 110 sncl:
others, apply to the transactions and agree..~ defense should be interposed in any acri«.:
merrts of parties rules of decision wholly against them. The constitutional PO,'"<.':·
different from that which prevailed when being- conceded. there is no valid rcas«: I

the transactions occurred or the agreement why the prohibition should not extend a l i k
was made. And yet these statutes to antecedent and subsequent contract ..,

25 have *been fully sustained as clearly But if I anl mistaken in this view, it i
wi thin the constitutional competency very clear that the injustice or impol icy (\:

of the lawr ; making' department. a law is not a matter for judicial corrs idvr-
T'he courts of Pennsylvania decided that ation. In no case can the sanctity. t111'

the relation of landlord and tenant could honesty and the wisdom of the Iegi sla.tur-:
not exist ill that state under a Connecticut become questions of judicial corrrrizanc-.'.
title. The legislature of that state then We must take the law as we find it. \rl."
passed an act which provided that such re- must treat it as having been deliberatclv

78



25 GRATT. NOTE os MU:SICIPAL CORPORATIO:XS. 27

considered by the legislature; all its provi
s icris, as it respects their constitutionali ty
and expediency, thoroughly examined and
understood, and finally receiving- the en-

lig-htened approval of the executi ve,
27 T'hus reg-arding it, we can "arrest the

execution of the law only upon a clear
conviction that the legislature has trans
cended its constitutional Iim i ts in the en
actment. Entertaining' 110 such conviction
in t hi s case, we are constrained to affirm
the judg-ment of the Circui t court.

The other judges concurred in the opinion
of Staples. J.

J'udgrnent affirmed.

.'lUNICIPAL CORPORATIONS.

1. De unitton and Creation.

I r. I{i;.rhts anu Powers.
..\. In (iencral.
U. Acuu isitton of Property.

1. Dcuicatton.
e. Condemnation.

c. ni~b ts of )lunicipality in Streets.
1. In General.
~. Opening'. Uratling and Improving.

D. Power of Borro"'ing i\.loney.
1. III General.
e. :\!unicipal Bonds.

g. Power of Taxation.
1. In General.
2. Local Assessments,

III. Duties and Liabilities.
A. In General.
B. Relating to the Condition of Streets and Side

walks.
C. In Connection wttn the Improvement of Streets

and Sidewalks.

IV. Charters and Ordinances.
A. Charters.
B. Ordinances.

. V. Omcers and Gover'ntnz Bodies.

VI. Pleading and Practice.
A. Statute of Limitations as against :Municipal

ittes.
B. l\1iscellaneous :r.Iatters of Procedure.

VII. Special References.
A. Muntcipal Corporation Cases. Annotated.
B. Virmnta Law Register.
C. Lile's Notes on Municipal Corporations.

I. DEFINITION AND C~EATION.

A municipal corporation. in its strict and proper
sense. is the botlY politic and corporate constituted
by the incorporation of the inhabitants of a city or
town for the purposes of local government thereof.
1 Dillon's Municipal Corp. (4th Ed.) § 19.

In Vir~iniaand \Vest Virutnra. municipal corpora
tions are created and organized only under special
leg-islative enactments. which constitute their char
ters. 15 Am. & Eng. Enc. Law 959.

In Brown v, Gates. Treasurer. etc.. 15W. Va. 131.it
was helli that the city government. is not tbe
corporanon.

"City"-Construction of Statutes.-In Roche v.
Jones. ~7 va, 4~. 12 S. E. Rep. 96.:;. section 1016. Va.
Code 18H7. is held not to apply to a town having less
than ;;.000 tnhabttants. and no corporation court.
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notwithstanding Code. § 5. en. 16. provides that the
'word "city" shall be construed to mean a town of
5.000 population and a corporation court.

II. RIGHTS AND POWERS.

A. In General.-A municipal corporation has only
such powers as are conferred upon it. by the legis
lature. in its charter: or more specifically. as said
by the court in Duncan Y. City of Lynchburg. 98 Va,
-. 3-1: S. E. Rep. 96-1:: "It is the settled law of this
state that a munictpat corporation possesses and
can exercise the foltowinz powers. and none otbers:
first. those granted in express words: second. those
necessarily or fairlY implied. or incident to the
powers expressly g-ranted: third. those essential to
tbe declared objects and purposes of the corpora
tion.-not simply convenient. hut indispensable."
See also. Lynch burg. etc.. Co. v, Dameron. 95 Va. 54S.
esS. E. Rep. H51: wanace Y. Richmond. 94 v a. 204. 26
S. E. Rep. 5S6: Wtnchester- v. Redmond. 93 va, 711.
25S. E. Rep. 1001: ""hiting v, we-« Point. 88 va, 905. 14
S. E. Rep. u~~: Roper Y. ivIc\Vborter. 77 Va. 214: Dan
vtlle v. Shelton. 76 Va. :l2.=): Charleston -V. Reed. Zl
v«. Va. 681: Peters v. City of Lynchburg, 76 Va. 927:
Kirkham Y. Russetl. 76 Va, 956.

As said by the court in Ould Y. City of Richmond.
23 Gratt. 467: "The powers of pubhc corporations
are either express. implied. or incidental. And ex
cept as to such nowers as are incidental. the charter
itself. or the general law under wtiicti they exist.
is the measure of the authority to be exercised.
Thcy'haye no Inner-em jurisdiction. like the state.
to make laws. or adopt regulations of government.
'l.'1hey are governments of enumerated powers. act
ing by a delegated authority: so that whtle the
state legislature may exercise such powers of gov
ernmen t, 'vi thin the descrtption of legislative power,
as are not expressly or impliedly prohibited, the
local authorities can exercise those only wntcn are
expressly or impliedly conferred. and such as are
incidental. subject to such regulations and restric
tions as are annexed to the grant.::

The exercise of chartered functions in a mode
different from that prescribed is a want of power
on the subject. Page v. Belvin. 88 Va. ~85. 14 S. E.
Rep. 843.

Contracts-Limited Powers-Acts Ultra Vires.--All
persons contracting wttn a municipal corporation
must. at their peril. inquire into the power of the
corporation or its o1llcers to make the contract.
A contract beyond the scope of the corporate powers
is void. City of Winchester v. Redmond. 93 Va, 7119

25 S. E. Rep. 1001.
Grant of Franchise to Street-Car Company-Validity

-Constitutional Law.-Under the general statute law
of 'Vest Virginia goyerning cities and towns. a
grant by a municipal corporation of the privilege.
not exclusive. of occupying its streets for the
conveyance of electricity for public use therein,
confers a valid franchise. and is a con tract
protected by the provisions in state and fed
eral constitutions prohibiting tbe passage of any
law Impairlng the obligations of contracts. (The
question of the reasonableness of the term of such
grant not considered.) Clarksburg Electric Light
Co. v. City of Clarksburg tt at. (\V. va.i, 35 S. E. Rep.
9g4.

Grant of Exclusive Franchise-Validity.-'rhe coun
cil of the town of Clarksburg in 1887 had no power,
either under its charter or under the general stat
ute law governing towns and cities. to grant an
exctusive francnise for 20 years to a private corpo-



MAYS, VALENTINE, DA,\?ENPORT Be MOOBE

SOVRAN CENTER 1111 EAST MAIN STREET

P. O. Box 1122

RICHMOND, VIRGINIA 23208

(804) 644-6011

TEL£COPIER (804) 64,3-3261

rlL.E NO.

January 8, 1986

The Honorable George H. Heilig, Jr.
House of Delegates
General Assembly Building
910 Capitol Street
Richmond, Virginia 23219

Re: HJR 217 - Definition of "bank", "savings and loan
association" and "credit union"

Dear George:

I enclose letter to Walter Ayers, stating a possible
objection to defining "bank" or "savings and loan association" or
"credit union" as including such institutions of the other 49
states.

Anv definition has to include in-state banks, savinqs and
loans, and credit unions, in the first case, both national and
state banks, and in the second case, both federal and state
savings and loan associations. Federal credit unions are not
included because they are controlled by a separate federal
statute as to what they may charge.

I think the statute also has to include those foreign,
mutual savings and loans and credit unions (all credit unions)
which have merged into them, a Virginia association or credit
union, which foreign institution conti~ues to do business in
Virginia.

The statute is simpliest and clearest if it covers each bank
chartered and located in each of t ne 50 states, each such savings
and loan association, and each such state credit union.

I am primarily thinkinq probably the second mor t q aq e
situation by giving foreign lenders regulated in foreign states,
but not in Virginia, access to unlimited Virginia statutes. I
pose the question if this is desirable and whether we might have
regrets if only one or two foreign savings and loan associations
or foreign credit unions or foreign banks took advantage of this.
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The Honorable George H. Heilig, Jr.
January 8, 1986
Page 2

I would point out that there is a possibility of this under
the first mortgage statute, § 6.1-330.37, and the only alleged
abuse has been by in-state lenders, including Landbank Equity.

Nevertheless, I did want to point this out to you and
suggest that it be pointed out to either the full Subcommittee
and/or to the legislative committees to which the bill will go.

Sincerely yours,

John W. Edmonds, III

30/471

cc: Mr. Walter C. Avers
C. William Cramme', Esquire
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SOVRAN CENTER 1111 EAST MAIN STREET
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RICHMOND, VIROIXIA 23208

(804) 644-6011

TE:LE:COPIE:R (604) 643-3261

December 31, 1985

Mr. Walter C. Ayers
Executive Vice President
Virginia Bankers Association
700 Building - 14th Floor
7th and Main Streets
Richmond, Virginia 23219

F"IL.E NO,

Re: HJR 217 - Definition of banks, savings and loan
associations and credit unions

Dear Walter:

I do want to lay out for vour concern and concern of the
carbon copy addressees the implications of what we did in
defining banks, savings and loan- associations, and credit unions
in the interest laws to have nationwide definitions. Maybe I am
havinq second thouqhts. I think what I want to do is make the
point to the Subcommittee that is discussed hereunder (3).

(1) There is no doubt that the words banks, savings and
loan associations, and credit unions have described and should
continue to describe banks, savings and loan associations, and
credit unions orqanized under Virqin1a law and national banks and
federal savings and loan associations with their primary place in
Virginia.

(2) There is no doubt that it s h o uLd encompass f o r e iq n
savings and loan association both state and federal and credit
unions under other states, which have merged into Virginia orga
nizations with the foreign organization being the surviving
entity which has branches or offices in Virginia.

(3) The third category would be banks, savings and loan
associations, and credit unions which have no office in Virginia
and vet make loans in Virginia. Should they have the benefits of
Virginia law? We have previously had the-anomaly of a Maryland
savings and loan association making second mortgage loans under
Virginia law and probably not being a savings and loan for pur
poses of Virginia law, but being under the second mortgage act
only if it is a state association and not a federal association,
a peculiar result.
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My apprehension is that the foreign bank, savings and loan
association, or credit unions havinq no office in Virqinia miqht
utilize one of the no limit statutes for the purpose of charging
interest in Virginia under the no limit statutes designed to
apply to institutions which are regulated in Virginia. Without
casting dirty water, say for example a Pennsylvania savings and
loan association, charging substantially above market. We have
had this situation on first mortgage loans since about 1970. I
point out that the first mortgage section, § 6.1-330.37, is not
limited to these regulated institutions but applies to any
lender. At least I have not heard of any abuse bv these out-of
state lenders in this area. (I have heard of abuse by state
lenders, basically the same persons who were abusing the second
mortgage statute).

Sincerely yours,
.1

;·:_~--C._-

60hn W. Edmonds, III

30/471

cc: Mr. Mark W. Saurs
Mr. S. Miles Dumville
Mr. Reginald N. Jones
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MAYS, VALENTINE, DAVENPORT Be MOORE

SOVRAN CENTER 1111 EAST MAIN STREET

P. o. Box 1122

RICHMOND, VIRGINIA 23208

(804) 644-6011

TELe:COPI e:~ (804) 643-3261

F"Jl.~ NO.

September 18, 1985

c. William Cramme', III, Esquire
Staff Attorney
Division of Legislative Services
General Assembly Building
910 Capitol Street
Richmond, Virginia 23219

Re: HJR 217 - Definitions in Chapter on Interest

Dear Bill:

I would suggest that the words "bank", "savings and loan"
and "credit union" be defined so as to include or exclude banks,
savings and loans and credit unions located outside of Virginia.

This comes up not only in the statutes such as present
s 6.1-330.13, s 6.1-330.14, s 6.1-330.18 and s 6.1-330.44 but
also under § 6.1-330.25 and § 6.1-330.48 (which may disappear)
relating to second mortgages. The latter two relate to state
(Virginia and non-Virginia) banks, savings and loans and credit
unions and run into a different problem in that out-of-state
institutions are not regulated by the State Corporation Co~~is

sion, yet. They could in the case of a savings and loan associa
tion under the 1985 legislation which might merge a Virginia
association into it.

I would suggest that the statute could say:

"Bank" means any national bank located in
Virginia and a bank organized under Chapter 2
of this Title, and shall-not include national
banks located outside of Virginia or banks
incorporated and organized under the laws of
another state.

or

"Bank" shall include a national bank, any
bank organized under the laws of Virginia, or
the laws of any other state of the united
States which is eligible for FDIC insurance.
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I believe the same approach could be taken with regard to
savings and loan associations.

I believe that credit unions have their own federal statute
or regulation of 21% which probably p r e emp t sia t a t e law. See 12
U.S.C. § 1757. There doesn't seem to be any decision in the u.
s. Code Ann~tated relating to preemption, but it appears to me to
be preemptive. You may want to check with Reggie Jones on this.
What I am suggesting is that interest to credit unions probably
should relate only to state credit unions (Virginia and non
Virginia) and not include federal credit unions - because it
can't.

I will note the inconsistency that this does not bother me.
If a Virginia credit union cannot come under present § 6.1-330.16
while a foreign credit union does, this is also true of banks in
other states and savings and loans in other states. National
banks would seem to come under this by virtue of 12 U.S.C. § 85
and the most favored lender doctrine, as would Virginia banks and
Virginia savings and loans with a comparable state section and a
comparable Federal section in'case of banks.

Sincerely yours,

~/A-

John W. Edmonds, III

30/471
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}trAYS, VALENTINE, DAVENPORT & MOORE

SOVRAN CENTER 1111 EAST MAIN STREET

P. O. Box 1122

RICHMOND, VIRGINIA 23208

(804) 644-6011

Te:LE:COPIER (804) 643-3261

September 25, 1984

Reginald N. Jones, Esquire
6722 Patterson Avenue
Richmond, virginia 23226

Mr. Mark W. Saurs, President
Virginia Savings & Loan League
Imperial Building, suite A
5th & Franklin Streets
Richmond, virginia 23219

Re: HJR 30 Interest

Gentlemen:

F"IL.E NO.

I enclose preliminary draft of statute defining "depository
institution" for the purpose of the interest statutes.

I am not wed to the term "deposi tory insti t.ut.Lon" if anyone
has a different phrase. I am reluctant to use the term
"financial institution" as defined in Section 6.1-2.1. It is
found in other sections in the Title including section 6.1-2.7,
Section 6.1-2.9, section 6.1-2.9:1, Section 6.1-2.9:2 and section
6.1-2.9:3. Since industrial loan associations and consumer
finance companies cannot accept deposits and permit checks to be
drawn thereon, the definition in Section 6.1-2.9:2 is probably
limited to my definition of "depository institution". Neverthe
less, if we were to modify the definition of "financial institu
tion" in Section 6.1-2.1 we would be amending the other
enumerated statutes and probably some other statutes contained in
Title 6.1 which I do not h a v e i r e ady reference. If Bill Cramme'
has great faith in his computer, he may be able to spot these
other sections.

I am 1 imi ting the def ini tion of "deposi tory insti tution" or
any other substantive phrase we devise to Chapter 7.2 because I
am apprehensive this phrase is found elsewhere in Title 6.1 and
perhaps elsewhere in the Code.

You wi 11 also note that any definition for the purpose of
Chapter 7.2 is very much tied into the interstate banking issue,
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Reginald N. Jones, Esquire
Mr. Mark W. Saurs
September 25, 1984
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unless the Committee wants to expand the definitions of interest
and usury sections to apply to banks, savings and loan, and
credit unions no matter where incorporated or located if they
make loans in Virginia.

Since the present drafts limit interstate banks to holding
company acquisitions, I don't believe we have to salute the
foreign bank business in Virginia. Under both the savings and
loan draft and last year's credit union bill (which I understand
is this year's approach) it would be necessary to salute the
foreign savings and loan association or foreign credit union
doing business in Virginia. If this foreign institution is a
state institution it should have to qualify under Title 13.1
which gives me an animal to which to direct the. language. The
federal animal would not qualify. Inasmuch as the federal credit
unionhas a 21% statute, they may not care as much, but Reggie
wo u 1 d h a vet 0 bethe j ud 9 e 0 f t his. A federa 1 s a v i n gsan d loan
association probably could be addressed by the device to limit it
to those having an office in Virginia. In any event, the federal
savings and loan association has the benefit of present Section
6.1-330.37 relating to first mortgage loans. The more perplexing
question would be the loan secured by a savings account, the
second mortgage loan, and the ordinary consumer loans.

I would appreciate your comments.

I· co u 1 d h a v ego n e i n t 0 a m0 res a phi s ticatedan d his tor i c
definition of a depository institution being one that took
checking or savings accounts from the public but my feeling is
that the enumeration as set forth in my draft is the preferable
approach.

Sincerely yours,

~ .

John W. Edmonds, III

30/471
Enclosure
cc: C. William Cramme', Esq.

Mr. Walter C. Ayers
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§6.1-330. "Depository Institution" defined. The
"deposi tory insti tution" as used in this Chapter sha 11 inc 1 ude a
national bank with its main office located in Virginia, a state
bank incorporated under the provisions of Chapter 2 of this
Title, a federal ·savings and loan association with a main office
in virginia, a state savings and loan association incorporated
under Chapter 13.1, a savings institution authorized to do
business in virginia as a foreign corporation, a federal credit
union, a credi t union organized under the provisions of Chapter
4, and a credit union incorporated under the laws of another
state authorized to do business in Virginia as a foreign
corporation. The term "depository institution" also includes any
subsidiary of such an institution.
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MAYS, VALENTINE, DAVENPORT Be MOORE

SOVRAN CENTER 1111 EAST MAIN STREET

P. O. Box 1122

RICHMOND, VIRGINIA 23208

(804) 644-6011

TELE:COPIE:R (804) 643-3261

May 20, 1985

c. William Cramme', III, Esquire
Staff At·torney
Division of Legislative Services
General Assembly Building
910 Capitol street
Richmond, Virginia 23219

Re: HJR 217

Dear Bill:

F"IL..E: NO.

I enclose copy of the opinion of the Attorney General of
April 10, 1985, relative to the words "bank" and "savings and
loan" as used in subordinate mortgage statutes. I would point
out that the problem of definitions also occurs in §§ 6.1
330.13:1, 6.1-330.14, 6.1-330.19:1, 6.1-330.44, and other
statutes.

Section 6.1-330.44 may be a little more difficult to attack
from the point of view of Chapter 7.2 in that the definition of
"financial institution" goes back to § 6.1-2.1 which uses the
word "bank" and "savings and loan association" wihtout further
definition. In that latter statute by virtue of the scope of the·
statute it is almost inherently limited to Virginia. banks and
savings and loan associations.

Sincerely yours,

Y--
John W. Edmonds, III

30/471
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Gerald L. Baliles
Attorney General

William G. Broaddus
Chief Deputy Attorney General
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COMMONWEALTH 0/ VIRGINIA
Office 0/the Attorney General

April 10, 1985

Donald C. J. Gehring
Deputy Attorney General

Crim,na' Law Enforcement DIvIsIon

Maston T. Jacks
Deputy Attorney General

Human & Natural Resources DivISIO(.

The Honorable George H. Heilig, Jr.
Member, House of Delegates
700 Newtown Road
Norfolk, Virginia 23502

My dear .Delegate Ileilig:

Elizabeth B. Lacy
Deputy Attorney General
.Judrcta! Affairs Division

Walter A. McFarlane
Deputy Attorney General

Finance & Transportation D,vision

Karl E. Bren
Director of Administration

You have asked whether a Maryland savings and loan associa
tion supervised by the State of Maryland falls within the phrase
"state ••• savings and loan associations" in §§ 6.1-330.25 and
6.1-330.48 of the Code of Virginia, so as to exempt its loans
from Virginia usury laws.

Sections 6.1-330.25 and 6.1-330.48 provide that certain loans
are exempt from various usury limitations in the Code. Both sec
tions exempt loans made by lenders licensed by and under the
supervision of the State Corporation Commission or the federal
government. Each section also exempts "loans made by state and
national banks, state and federal savings and loan associations
and state and federal credit unions."

The predecessor to § 6.1-330.25 did not refer to state and
national banks, state and federal savings and loan associations
and state and federal credit unions. See § 6.1-330.3 (Repl. Vol.
1973), repealed by Ch. 448, Acts of Assembly of 1975. By ad~ing

the language, a change in existing law is presumed intended.·

lSection 6.1-330.25 provides, in its entirety, and § 6.1-330.48
provides, in essence:

"Sections 6.1-330.16', 6.1-330.24 and 6.1-330.31 shall not apply
to loans made by any lender licensed by, and under the supervi
sion of the State Corporation Commission or the federal govern
ment, or to loans made by state and national banks,' state and
federal savings and loan associations and state and federal
credit unions."

2Although the Virginia Code Commission Report on the change
states that its purpose was to clarify existing law, the fine
line between clarification and substantive change was also
noted. Report of the Virginia Code Commission to the Governor
and the General Assembly of 1975, Sen. Doc. No. 38 at 3.
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The Honorable George H. Heilig, Jr.
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Richmond v. Sutherland, 114 Va. 688, 77 S.E. 470 (1913). More
over, the statute should not be interpreted in a manner which
would render a portion of it meaningless. Commonwealth v. Commu
nity Motor BUs, 214 Va. 155, 198 S.E.2d 619 (1973). Because Vir
ginia banks, savings and loan associations and credit unions were
already included in the language of repealed § 6.1-330.3, and are
included in §§ 6.1-330.25 and 6.1-330.48, by virtue of references
to lenders licensed or supervised by the Stat~ Corporation Com
mission, it appears that the purpose of the additional reference
to "state ••• savings and loan associations~ in those latter sec
tions was to extend the statute to additional savings and loan
associations from other states.

This interpretation is consistent with the provisions of
§ 6.1-195.58 which prohibit an out-of-State corporation from con
ducting a savings and loan business in Virginia. That section
does allow for an out-of-State entity to make certain loans in
Virginia. It states, in part:

"Nothing in this chapter [the Virginia Savings and Loan Act]
shall prevent any person from lending money on real estate or
personal security or collateral ......

Thus, a Maryland savings and loan association, although not
authorized to conduct a savings and loan business in Virginia,

. may have loans lawfully outstanding in Virginia in certain cir
cumstances.

Under this interpretation of §§ 6.1-330.25 and 6.1-330.48,
all of the loans exempted would be lo~ns made by lenders regu
lated by one of the states or the federal government. Such lend
ers are, therefore, likely to be subject to government scrutiny
similar to that which permits the exemption of Virginia lenders·
loans. Because out-af-State savings and loan associations may
make loans in Virginia under § 6.1-195.58, it is appropriate to
construe the statutes to exempt those loans from the same usury
statutes as similar loans made by Virginia savings and loan asso
ciations in order to assure equal treatment of borrowers and
lenders which are similarly situated.

I have intentionally delayed my response to you in order to
await the decision of the Supreme court of the united States in a
related tax question. In Metropolitan Life Ins. Co. v. Ward,
U.S. , 53 L.W. 4399 (March 26, 1985), the Court held that an--
Alabama-tax differential imposed more heavily on out-of-state
insurance companies violates the Equal Protection Clause. See
also Bacchus Imports, Ltd. v. Dias, U.S. , 52 L.W. 4979
(June 29, 1984) {holding that a Hawaii liquor tax, imposed only
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on out-of-state liquors, impermissibly burdened interstate com
merce in violation of the Commerce Clause of Art. I, § 8 of the
Constitution of the United States).

To summarize, I am of the opinion that the language of
§§ 6.1-330.25 and 6.1-330.48, exempting certain loans made by
state savings and loan associations from various usury statutes,
includes savings and loan associations chartered by the other
states, as well as Virginia.

With kindest regards, I am

Sincerely,

CS~ L.(S~ t: l___._
Gerald L. Baliles
Attorney General

2:11/54-355
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APPENDIX 9

LAW OF"F'SCES

THOMAS s, FISKE
A PROF'ESSIONAL. CORPORATION

310 SOUTH BOULEVARD
POST OF'~ICE: BOX '4~'5

RICHMOND. VIRGINIA 23221

(804) 355-8646

MEMORANDUM

June 17', 1985

sro KING STREET, SUITE 200

POST OF"F"ICE BOX 820

ALEXANDRIA. VIRGINIA 223(3

(?O~) 836-80400

1575 EYE STREET, N.W.. SUITE 600

WASHINGTON. C.C. 20005

(202) 898·0010

5: MONROe: STREET. SUITE eOI

ROCKVILLE. MARYLAND 20850

(301) 279-0e02

TO: Joint Subcommittee Studying the Revision of the
Savings and Loan Laws and the Interest Rate Laws
of the Commonwealth and the Issue of Interstate
Banking

FROM: Thomas & Fiske, p.e.

RE: Technical Amendments to the Virginia Savings
Institutions Act of 1985

This memorandum will serve to report to the Joint Sub
committee on technical amendments which are proposed to
remedy certain unintentional deletions and technical errors
in the Virginia Savings Institutions Act of 1985, and to
clarify certain provisions in the Act.

Section 6.1-194.41, Subsection E. The state of Arkansas
needs to be added to the list of states comprising the
Southeast Region for purposes of interstate operations by
mutual savings and loan associations. Arkansas is included
in the region in other sections of the Act, but was inadver
tently omitted from Subsection E of Section 6.1-194.41.
Therefore, "Arkansas,H should be inserted after "Alabama,"

in the first sentence of Subsection E.
Section 6.1-194.54, Subsection B. Subsection B needs

to be amended so that state-chartered savings and loan
associations can offer self-directed individual retirement

accounts (IRA's). The need for this change is explained in a
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Technical Amendments to the Virginia
Saving3 Institutions Act of 1985
June 17, 1985
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June 4, 1985 letter written by Michelle H. Gluck, an attorney
with Hunton & Williams, a copy of which is attached. It is
recommended that the second sentence of Subsection B be
amended as follows:

Contributions may be accepted and interest thereon
retained by such institution pursuant to forms
provided by it and EaSE may be invested in accounts _
of the institution in accordance with the terms
upon which such contributions were accepted.

Section 6.1-194.91, Subsection C. The date "July 1,

1977" presently contained in Subsection C should be changed
to "July 1, 1985", the effective date of the new Act.
Otherwise, Subsection C is nonsensical.

Section 6.1-194.93. Because of a typographical error,
the phrase "release of substitution of security therefor"
contained in this section should be changed to read:

"release or substitution of security therefor ... II

Section 6.1-194.95, Subsection A. The words "authorized
to transact business in the Commonwealth" should be inserted
after the words "federal savings institutions" presently
contained i~ Subsection A. Otherwise, Subsection A might be
read as permitting all federal savings institutions to

transact business in the Commonwealth, whether or not they

had received formal authorization from the Federal Home Loan
Bank Board.

Section~.1-194.l4. Although no change is presently

recommended for this section, it is requested that the
Subcommittee consider whether~ there is any value in retaining

the requirement that directors of a stock association be
required to own stock in the association having a book value
of $500. This requirement has caused confusion and probably
no longer serves any useful purpose. See attached June 12~

1985 letter written by Gregory B. Nevers, an attorney with

McGuire, Woods & Battle.
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HUNTON & WILLIA.MS
707 EAST MAIN STREET P. O. Box 1535

FILE: _

2000 PENNSY,-VANIA .VENUE. N. W.
P. O. eOXI8230

W"SMINGTON. O. C. 200345

TEI-EPHONE 202·8S~·'~OO

~IRST ,,'RGIN'" BANK TOWE~

P. O. BOX 3889
NORF'OL.K. VIRGINIA 23SI<4

TEI-EPMONE e0<4-~2S'5!501

TEL-EX 7~~62e

4&0)1 CMAIN BRIOGE ROAO

F"AIRF'AX. VIRGIN'" 22030
TEI..EPHON£ 703'352-2200

RICHNOND, VIRGINIA 23212

TE1..EPHONE 604 ..766 ..8200

TWX-710-956-0061

June 4, 1985

299 PARK .VENUE

NEW YORK. NEw YORK 10171

TEl-EPMON£ 212'~80'8200

TEt...EX 75<4708

B B & T BUII-OING P. O. BOX 109

RAI-EIG .... NORTH CAROI..INA 27602

TEL.EPHONE 919'828-9371

F'IRST TENNESSEE BANK BUI\..OI ....G

P. O. BOX 951

KNOXVIL.I..E. TENNESSEE 37g0\

TEL.EPHONE 6'5·637-<4311

F'IL..E NO.

OIRECT OIAI.. NO. 804 7ee· 8524

s. Miles Dumville, Esquire
Thomas & Fiske, p.e.
310 South Boulevard
Post Office Box 14515
Richmond, Virginia 23221-0515

Technical Amendment to the New
Virginia Savings Institutions Act

Dear Mr. Dumville:

Hunton & Williams serves as counsel to Cardinal Savings &
Loan Association ("Cardinal") in Richmond, Virginia. Recently,
Cardinal asked us to determine whether it could offer a
self-directed IRA product to its customers in order to continue
to compete effectively with Virginia banking institutions that
already offer such a product.

No Federal Home Loan Bank Board regulation restricts
savings and loan associations from offering self-directed IRA's.
Nonetheless, Va. Code §6.1-195.49:1 (1983) t r-ead literally, seems
to prohibit such a product. Section 6.1-195.49:1 provides:

To the extent allowed by federal law a federally
insured association may act as trustee or custodian
of individual retirement accounts under the Federal
Employee Retirement Security Act of 1974" as from
time to time amended. Contributions may be
accepted, and earnings thereon retained, by such
association pursuant to forms provided by it and
must be invested in savings accounts of the
association in accordance with the terms upon which
such contributions were accepted.

This section appears to prohibit a savings and loan association
from offering self-directed IRA's because it provides that
contributions and earnings thereon must be invested in savings
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s. Miles Dumvil1e
June 4, 1985
Page -2-

accounts of the association. Upon the effective date of the new
Virginia Savings Institutions Act, §6.1-194.54(B) will replace
§6.1-195.49:1 but will not alleviate the problem. Section
6.1-194.54(B) does not require investment in savings accounts
alone of the institution, but does limit investment to accounts
of the institution.

This requirement of investment in savings accounts or
accounts is inconsistent with the way the Va. Code treats the
investment of funds under a Keogh plan under Va. Code §6.1-195.49
(1985) which provides: -

If and when an association is an insured, and to the
extent allowed by federal law, it may act as trustee
or custodian within the contemplation of the Federal
Self-Employed Individuals Tax Retirement Act of
1962, as amended. Funds held as such trustee or
custodian may be invested in savings accounts of the
association if the trust, custodian or other plan
does not prohibit such investment.

Section 6.1-195.49 provides that Keogh plan funds may be invested
in savings accounts of the association rather than that they must
be so invested. Other than changing savings accounts to
accounts, §6.1-195.49 is not substantively changed by the new
Virginia Savings Institutions Act, although its section number
will change to §6.1-194.54(A).

In light of the fact that there is no apparent reason for
the distinction between Va. Code §6.1-195.49:1 (new
§6.1-194.54(B» and §6.1-195.49 (new §6.1-194.54(A» and because
it is important for savings and loan associations to be allowed
to offer self-directed IRA's in order to compete effectively with
other banking institutions in Virginia, we suggest that a
technical revision to new §6.1-195.54(B), which would make it
consistent with new §6.1-195.54(A), is in order. Such a
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s. Miles Dumville
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rev~sJ.on could be simply effected by changing the word "must" in
§6.1-195.54(B) to the word "may" in §6.1-195.54(A). We would
appreciate being kept apprised of all plans to adopt such a
revision. Should you have any questions, please feel,free to
·call.

Michelle

348/539

cc: Mr. Mayo C. Harlow, III
Mr. Brian M. Thurston
Lewis T. Booker, Esq.
Dewey B. Morris, Esq.
Bernard V. Kearse, III, Esq.
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~ICGt;IRE. ,\\TO O D S Be BATTLE
Ross BUILDING

COURT SOUA~£ BUILOING

:MARL.O'T'i'£S\lIl.l..£. VIRGINIA 22901
Tt~E:P"'ON£ :a04} 977- 2500

37 YO~K S,.R££T

WIl..&..IAMSBuRG, VIRGINIA 23185
T£:..EPHON£ {S04) 229·2393

RICBMOSD. ""~:RGINl.A 2 3 2 19

CABL.£ McWo8AT

T£:LEX sa - 7414

June 12, 1985

SOVRAN CENTER

NORF'OL~.VIRGINIA 23SlC
T£L.£~MON£ ~e04) 627-7677

Je::F'F'E:RSON COURT

WASHINGTON. D. C. 20c..
TE:l..E:F'HONC (202) 835· O:::fes

Mr. Mark W. Saurs
President
Virginia Savings and Loan League
Imperial Building, Suite A
5th & Franklin St~eets

Richmond, 'Virginia 23219

Dear Mr. Saurs:

As we discussed the other day by phone, on behalf of Colonial
Savings and Loan Association, we are requesting the.assistance of
the Virginia Savings and Loan League in obtaining an interpreta
tion of certain provisions of Virginia's recently adopted Virginia
Savings Institution Act (the ~. Act ") •

As you are aware, Section 6.1-194.14 of the Act requires
every director of a stock association to own in his own name and
have in his personal possession or control, shares of stock in
the association of which he is a di~ector, which have a book
value of not less than $500. This section is very ambiguous and
difficult to interpret because it fails to specify a date on
which book value should be measured. In addition, the statute
may create problems for associations, like Colonial, whose total
authorized capital stock is already issued and outstanding. In
this situation there are no additional shares available for
purchase by directors not meeting this requirement.

These difficulties may be further compounded by the provision
found at the end of paragraph B of the statute which states:
It [t]he office of any director violating the provisions of this
section shall immediately become vacant." We believe this
particular provision sh~uld be limited in its application to the
requirements for directors of a mutual association as set out in
paragraph B rather than the provisions for stock associations set
out in paragraph A of §6.1~194-14. The literal terms of the
statute, however, do not clearly indicate that this should be the
result.

In light of these problems, and in light of the fact that
this new statute will become effective on July 1, 1985, we ask
that the Virginia Savings and Loan League request, on behalf of
its members, an interpretation from the Bureau of Financial
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Mark w. Saurs, Esquire
Page 2
June 12, 1985

Institutions that book value for purposes of the new statute will
be measured as of July 1 of each year and that the automatic
vacancy provision applies only to directors of ~utual associations.
We also ask the League's assistance in obtaining a legislative
solution (perhaps to simply do away with these outdated and
ineffective requirements) to these problems this fall.

Thank you for your assistance.

Sirycere ly , 1:'\'
!:it ~) r .
{. • . 1'\ . .".,-.

... ~ L.:t--)./·..~ _JAW/'--
Gregor~ B~evers

GBN/dlk
cc: o. H. Harriss, President

Colonial Savings and Loan
Association

o. Randolph Rollins, Esquire
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APPENDIX 10

HOUSE JOINT RESOLUTION NO. 41
Continuing the joint subcommittee established pursuant to House Joint Resolution No. 30 of 1984,

and continued under House Joint Resolution No. 217 of 1985, to review the savings and loan
and interest rate laws of the Commonwealth and interstate banking.

WHEREAS, House Joint Resolution No. 30 of the 1984 General Assembly established a joint
subcommittee to study the issue of interstate banking and to revise the savings and loan laws
and interest rate laws of the Commonwealth; and

WHEREAS, although the joint subcommittee was able to complete for the most part its work
on the interstate banking issue and on the revision of the savings and loan laws, it was unable
to complete its work on the interest rate laws revision because of the complexity of the issues
and thus was carried over for additional study by House Joint Resolution No. 217 of the 1985
General Assembly; and

WHEREAS, the interest rate subcommittee of the full joint subcommittee was for the most
part able to complete its work on the interest rate revision yet feels it needs to continue its
study to fine-tune and monitor the law changes; now, therefore, be it

RESOLVED by the House of Delegates, the Senate concurring, That the joint subcommittee
established pursuant to House Joint Resolution No. 30 of the 1984 General Assembly and
continued pursuant to House Joint Resolution No. 217 of the 1985 General Assembly, be
requested to continue its study of the savings and loan and interest rate laws of the
Commonwealth, and interstate banking.

During its stUdy the joint subcommittee shall not only continue to work on the interest rate
revision but shall also: (i) continue to monitor interstate banking and savings legislation and
activities; (ii) stUdy the credit card situation in Virginia; (iii) consider some sort of regulatory
scheme for unsupervised lenders; and (iv) study add-on interest rates to determine whether they
should be abolished.

The membership of the joint subcommittee shall remain the same and any vacancy that
should occur in the membership shall be filled by the same person or committee as provided in
House Joint Resolution No. 30 of 1984.

All agencies of the Commonwealth shall assist the joint subcommittee in its study.

The joint subcommittee shall complete its work in time to submit recommendations to the
1987 Session of the General Assembly.

The costs, including direct and indirect costs, of this study are estimated to be $18,600.
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