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Report of tbe
JotDt Subcommittee StudylDI.tbe

Sew_Ie RaDdliDI aDd Disposal Laws aDd RepletioDs
To

TIle Goveraor aDd tbe General Assembly of VlrpDla
Rlcbmond, VlralDla

JaDuary, II"

To: The Honorable Gerald L. Baliles, Governor of Virginia,
and

The General Assembly of Virginia

I. ORIGIN OF THE STUDY

In recent years, the members of the General Assembly. have been besieged by citizens,
builders. developers, local govemment officials and sewage bandling and disposal contractors
with problems related to the laws and regulations controlling onsi~ sewage systems and the
disposal of sewage. During the 1985 Session, Senator Madison E. Marye introduced Senate Joint
Resolution No. 121, which was approved, establishing a joint subcommittee to study the laws of
the Commonwealth related to sewage handling as these laws interact with the Board of Health's
sewqe Randlln& and Disposal RegulatioDS. Pursuant to this resolution, 8 seven-member
committee coDSlstlna of two members of the senate Committee on Education and Health and one
member of the senate at-large and four members of the House Committee on Health, Welfare
and IDStItutloDS was formed.

seDate Joint Resolution No. 127 directed the joint subcommittee to consider the following
issues:

1.' What the polley of the Commonwealth should be in relation to handling and disposal of
sewage Including the disposal of septage and the issuance of septic tank permits;

2. Bow the public can be Informed concerning the permitting of septic tanks and about the
need for caution in purchasing real property in areas without central sewage disposal $}'Stems;

3. Bow communications between developers or builders and the local and central bealth
department officials can be facilitated; and

4. Whether there Is any substance to the complaints about the denials of septic tIplk permits
or are these complaints merely the natural reaction 'on the part of citizens who have Dot
received complete disclosure on purchasing property.

The Joint Subcommittee was directed to complete its work in time to report its ftndlnp to
the 1988 sesston of the General Assembly.

IL BACKGROUND OF THE CONTROVERSY

During the last five years, much .controversy has revolved around the laws and regulations
controlling sewage handling and disposal in Virginia. In 1980, the Board and Department of
Health undertook the lengthy process of writing new regulations to replace the "RUles and
RegulatioDS of .the Board of Health, Commonwealth of Virginia Governing the Disposal of
sewage." These "old" regulations were first approved in 1962; revised In 1963 and 1971 and
were also amended in 1980.

Conditions In Virginia had changed substantially between 1962 and 1980, brioatog the Board
to the conclusion that new regulations were necessary to address issues related to an evolving
economy, a growing population, and changing tecbnolo&V. The Board of Health gave preliminary
approval to the new "sewage Handling and Disposal Regulations" in November of 1980.
Following this preliminary approval, two public hearinp were beld and final approval of the
regulations was granted by the Board in July of 1981.

At this time, the relevant committees of the General Assembly had the authority under §
9-6.14:9 of the Code of Virginia to review regulations and to defer the effective date by majority
vote of the committee or to modify or nUllify such regulations through passage of a joint

.resolution. The effective date of the regulations was deferred by the House Committee on
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Health, Welfare and Institutions of the General Assembly until March 13, 1982, whicb was tbe
closing date of the 1982 General Assembly, in order to allow time for the members of the
committee to review these rules.

During the review process, several pubuc hearings were beld by subcommittees of the Senate
Education and Health Committee and the House Health, Welfare and Institutions Committee.
During these hearings, opponents alleged that the regulations would cause the costs of installing
and maintaining septic tanks to be substantially increased and that many more septic tank
permits would be denied under the new regulations than under the old ones. They also stated
their opinion that since the old system was working, the new regulations were not necessary.
Following this review, several resolutions intended to annul the regulations in the form adopted
by the Board of Health were introduced.

In February of 1982, the Attorney General was requested by Delegate J. Samuel Glasscock to
Issue an opinion on the constitutionality of § 9-6.14:9. This opinion stated:

"In the event of...a legal challenge, the Court might well find that to allow the General
Assembly to review valid regulations II contemplated in the statute would extend the power
of the General Assembly to a degree which could well lead to an impermissible intrusion
Into the arena of authority exercised by the Executive branch of government."

After this opinion was rendered, Senator Adelard L. Brault, who was then Chairman of the
senate Committee on Education and Health, wrote a memo to the members of this Senate
Committee requesting "that we adopt a policy that we will not consider requests to defer,
modify, or annul regulations that have been promulgated by a state agency on the basis that the
statute in question Is unconstitutional." During the next meeting of the Senate Education and
Health Committee, a motion was approved to this effect and several bills failed as a result of
this decision.l The Board of Health subsequently deferred the effective date of these regulations
until November 1, 1982, because of the many concerns and issues raised during the 1982 Session
of the General Assembly.

DUring the period Immediately following the adoption of the new regulations in 1982 and
1983, there were problems tn many areas of the State with delays in receiving approval of septic
tank permits. Some citizens felt that denials were occurring under conditions which would have
resulted in approval under the old regulations.

The primary cause of the delays appears to have been a simple matter of the logistical and
training difficulties normally experienced during the implementation of a new procedure with
additional, somewhat more .complicated, requirements. In any case, considerable pressure to
alleviate these problems was applied to the Department of Health at both the local and state
levels. As a result of this pressure, the program has been reorganized, the paper work
requirements for applications for septic tank permits have been simplified and personnel have
been shifted to areas with backlogs.

In 1984, the General Assembly approved House Bill No. 1003 (see Article 1.1 of Chapter 6 of
Title 32.1, § 32.1-166.1 et seq.) establishing the State Sewage Handling and Disposal Appeals
Review Board, a citizen panel composed primarily of experts. Many delays bad allegedly been
experienced by individuals seeking review of denials of permits through the Health Department's
administrative process. Tberefore, this Review Board was established for the purpose of
providing an expeditious, objective process for hearing appeals of denials of septic tank permits
and other onsite sewage disposal systems. The Review Board legislation became effective on
January 31, 1985.

As stated in SJR No. 127, septage, "which contains a variety of potentially pathogenic agents,
consists of the mat of grease and scum on the surface of septic tanks, the accumulated sludge at
the bottom of the tanks and the sewage present at the time of pumptng."

The spreading of unstabilized septage on land has been interpreted by many experts as a
violation of the federal Resource Conservation and Recovery Act and the Clean Water Act since
september, 1982, when regulations were premuigated which included septage under the Criteria
for Oassiflcation of Solid Waste Facilities and Practices (see 40 CFR 257).

several parts of the new regulations had generated particularly strong objections in 1982,
such as the sections related to the requirements for approved disposal sites for the permitting of
sewage handling contractors and certain well construction specifications. Most of the well
construction specifications were removed from the regulations. The Board of Health deferred the
effective date for the sections related to the approved disposal sites until January 1, 1984. Later,
the approved disposal site requirements were again deferred until January 1, 1985.
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The approved disposal site requirements mandate that in order to be permitted sewage
bandllna contractors must have access to either an anaerobic lagoon or a sewage treatment plant
for the disposal of unstabilized septage pumped from domestic or industrial septic tanks.

For years, in fact, for generations, uDStabilized septage bas been disposed of by application
to land as fertilizer in most areas in Virginia. There are strong, conflicting emotional feelings
about the appropriateness or Inappropriateness of this practice. In many areas of the State, this
practice Is viewed as harmless; Whereas, in other areas of the State, land application of sludge
or sept&ae Is viewed with sucb alarm that governing bodies and citizens alike have become
involved in this controversy. At least one county has an ordinance forbidding the land
application of sludge or septage.

Even thoup the approved disposal site requirements were deferred for over two years
beyond the effective date of the body of the regulations, as the January 1, 1985, date
approached. some local officials, citizens and sewage handling contractors became agitated and
approached members of the General Assembly and other state officials about this requirement
These concerns generated several pieces of legislation.

In 1984, the General Assembly approved senate Bill 366, whicb became § 32.1-164.3 of the
Code of Vlrglnla. This section grants the Board of Health the authority "to Issue permits which
prescribe the terms and condlUoDS upon wbicb septage may be disposed of by land application."
However. the Board did not choose to exercise this authority In 1984. senate Joint Resolution 100
of 1985 expressed "the sease of the General Assembly of Virginia concernlng the Implementation
of senate RBl-388 of 1984." This resolution stated that "the Board of Health should exercise the
authority provided to It by senate Bill 366 of 1984."

House Bin 1385 of 1985 also addressed land disposal of septage. This House BUI stated that
"The land dIiposal of septale shall be allowed in counties with a population of less than 100
people per square mile..., If prior approval is first obtained from the board of supervisors and
then from the local health department pursuant to applicable regulatloDS."

All permits for the handling and disposal of septage by contractors expired on January 1,
1985, wben the requirements tor approved disposal sites became effective. However, contractors
were allowed to continue to use land disposal, if they had an agreement (a signed consent
order) with Health Department officials and the State Water Control Board. The consent orders
were Issued on the basis that there was no apparent threat to the environment from this
practice for a limited period of time and that the applicants for the permits had given good
faith assurances that an approved disposal site would be established in the future. Under the
replatiODS, every sew. handllD8 contractor must have a valid permit; therefore, all must have
applied to the Health Department for an agreement to continue past practices or have bad
access to an approved disposal site by January 1, 1985. .

However, some pump and haul contractors and local governlng bodies and contractors
questioned the applicability of the regulations in view of the changes to the law provided by
senate Bill 388 and Bouse Bill 1385. The Department of Health contracted with the center for
Environmental Negotiation at the University of Virginia to assist in tryiDg to determine an
appropriate course of action vis-a-vis these statutes. At this time, the Board is revising the
regulations to allow land spreadinl of lime-stabilized septage and shallow injection of unstablllzed
septage.

IlL A SHORT ANALYSIS OF THE APPLICABLE LAW

The law related to sewage bandling and disposal Is contained in Article 1, (§ 32.1-163 et seq.,
sewage Disposal) and ArtIcle 1.1, (§ 32.1-166.1 et seq., State Health Department sewage Handling
and Disposal Appeal Review Board) of Chapter 6 of Title 32.1.

section 32.1-163 sets out appropriate definitions including "regulations" and "Review Board."

section 32.1-164 provides the Board of Health with the authority for "supervision and control
over the safe and sanitary collection, conveyance, transportation, treatment and disposal of
sewage, all sewale systems and treatment works as they affect the public bealth and welfare."

Although the Board of Health is granted "primary" responsibility tor sewage disposal, the
Board of Health and the State Water Control Board have joint responsibility in cases effected by
the provisions of ntle 62.1. section 32.1-164 also grants broad powers of regulation to the Board
of Health for the protection of tbe public health "wlthout limitatiOD." The Board's regulatory
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powers include permitting for the construction, installation, etc., of sewage systems and treatment
works, including standards for design, construction and installation; standards for disposal of
sewage on or in land; distance specifications between water resources and sewage systems or
human habitation; and standards for water adequacy and siting of wells.

section 32.1-164.1 provides for appeals from denials of septic tank permits. An applicant must
be advised in writing of his right to an administrative appeal wben denied. Also, following
exhaustion of the administrative appeals, the applicant must be advised of his right to appeal to
the circuit court. It would appear from the statute that the applicant receives a de novo review
on court appeal. Court decisions and conditional permits are recorded in the land records. The
Board is required to consider relevant variable conditions in prescribing its regulations. Local
governing bodies must be notified of septic tank permits.

Section 32.1-164.1:1 renders all septic tank permits valid for 30 months from issuance
retroactive to November 1, 1982, "unless there has been a SUbstantial, intervening change..u

Section 32.1-164.2 requires local governing bodies to be notified of applications for land
disposal of sewage, stabilized sewage sludges or stabilized septage. The Board must establish a
date for a pUblic meeting, and pUblish this date for seven to fourteen days.

section 32.1-164.3, as already stated, authorizes the Board to issue permits for the land
application of septage.

section 32.1-165 requires authorization of the Commissioner prior to issuance of building
permits.

Section 32.1-166 authorizes the Board to enter into agreements with federal agencies for the
regulation of sewage disposal from common carriers or federal installations..

As previously described, Article 1.1, (§ 32.1-166.1 et seq.) establishes the Sewage Handling
and Disposal Appeal Review Board. It should be noted that this Review Board is authorized to
make recommendations to the Board of Health on the regulations which it interprets.

IV. THE WORK OF THE JOINT SUBCOMMITIEE

The Joint SUbcommittee beld seven meettngs during the 1985 interim. At the first meeting,
staff presented an initial staff briefing paper describing the problems, giving a brief history of
the controversy and an overview of the relevant law. The Joint Subcommittee also heard from
Department of Health officials, a representative of the Home Builders Association of Virginia, a
septic tank and sewage disposal contractor, a representative of the Virginia Water Project, soil
scientists and a local health director. Tbe Joint Subcommittee requested data from the
Department of Health related to unsewered communities, the rate of septic tank permit denials
and soil composition. The Joint Subcommittee also decided to hold three pubhc bearings in
various parts of the State.

Public bearings were held in Blacksburg, Harrisonburg and Warsaw. Each of these meetings
was beld in the afternoon in order to allow time in the morning for receiving data from the
Department of Health and to view demonstrations of soil evaluations, land spreading of stabilized
and unstablllzed septage and the operation of a sewage treatment plant. Members of local
government, representatives of the Home Builders Association, the Virginia Association of
Counties, other members of the General Assembly and the publtc were invited to participate in
these morning activities.

Summary gf~ testimony received mthe public hearings

Although the comments received at the public hearings varied, the following statements
represent generally the opinions voiced.

1. Comments related lQ lJWl spreading gt. sentage and approved disposal sites

Speakers from the western areas of the state remarked that it is difficult to find a site for
an anaerobic lagoon. In the western areas, it was noted that land spreading of septage had been
practiced for years without apparent harm to the environment or to the health of people. Some
speakers stated that disposal in an approved disposal site would cause the price of pumping
septic tanks to increase.
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Several speakers, who were pump and baul contractors. stated that they were traveling
considerable distances to dispose of septage in treatment plants. They also said they were only
allowed to use the plants for specified periods on particular days. Other contractors testified that
they were not being allOWed access to treatment plants. Several pump and haul contractors
admitted to dumping unstabillzed septage because there was no approved site available and they
did not have an agreement for land spreading.

Many of the pump and haul contractors were of the opinion that local government officials
are unconcerned with their disposal problems and do not feel obligated to assume any
respoD$lblllty for disposal of septage.

Many speakers stated that septic tanks must be pumped to remain satisfactory. Some pointed
out that many city people, inexperienced in using septic tank systems, were moving into rural,
uDSewered areas. These Individuals, it was noted. must be informed about the care and
maintenance of septic systems.

In the Tidewater area, several pump and haul contractors stated that they bad constructed
lagooDS. Uttle or no opposition to the lagoons was apparent in the Tidewater area. Speakers also
stated that disposal of septage is not taking place in a consistent manner because contractors in
some areas are continuing land spreading, Whereas in otaer areas, only approved disposal sites
were being used.

2. Comments related mBlltk iIDk permittlna

A number of speakers in the western part of the State Doted long delays in processing
applications for septic tank permits. Strong statements were made in these areas of the State
about neptlve and uncooperative aWtudes on the part of local health department personnel and
the Inefficient management of two health districts. However, in the Tidewater area, it was stated
a number of times that Health Department personnel were cooperative, do an excellent job and
that their assistance and cooperation are appreciated. The opinion was expressed many times
that more difficulties bad been encountered in obtaining permits since the new regulations were
adopted. Some people stated that soil conditions which would bave been acceptable to the
Department of Health under the old regulations were, in their opinion, no longer acceptable.

It was also stated that frequently several Health Department personnel inspect the same site.
A Dumber of speakers felt that sanitarians were reluctant to issue permits for marginal
conditions because of fear of personal liability in the event of failure of the systems.

several speakers described the soil problems and physiographic regions in Virginia. The
coastal plain has low lying areas which are close to the shellfish areas and many areas with
high seasonal water tables. In the Ridge Valley area, the soil Is slow to perk, shallow to bedrock
and has low permeability. certain soils, baving gray motnes, contain stone fragments which
reduce their fliterllll capacity.

Some speakers were of the opinion that regional standards would be more appropriate than
the present statewide regulatioDS. However, several ~peakers felt that in today's climate, It is
necessary to bave specific regulations to provide consistency, objectivity and sound jUdgments. It
was noted that detailed .nnes and consistency were necessary In order to defend administrative
declsioDS in court.

A number of speakers noted that alternative sewage disposal systems are available, but there
Is need for contlnulq and extensive research in these alternative systems. For example. low
pressure distribution systems were described as having the potential to reduce dralnfield areas
by forty percent Every speaker Who described alternative systems or emphasized their
importance pointed out the lack of experience with these less traditional systems on the part of
sanitarians and builders. A number of these speake~ were also concerned about the requirement
for obtaining a NPDES permit (National Pollution Discharge Eli.mlnatlon Standards permit) from
the Water Control Board for certain of the alternative systems. ProceSllng of the NPDES takes
10Dg periods of time, it was noted. Further, many individuals were not aware of the need to get
the NPDES permit for alternative systems wbich discharge waste into ground water or water
ways.

several speakers described unfortunate situations in which land had been purchased for
building bomes and had been found not to be suitable for septic tank and dralnfield installation.
The financial impact of not being able to obtain a permit was noted several times. Further, in
at least one locality, land has been devalued as a result of owners being unable to obtain
permits. Some of these speakers noted that permits had been obtained tor septic tank systems on
.adjolnlng land. Most did not understand why their land was different than that of the neighbor.
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A number of speakers were of the opinion that sanitarians need more training than is
presently received. Some individuals had obtained confiicting opinions from private soil scientists
and sanitarians. It was suggested that private soil scientists should be able to approve sites for
septic tank permitting.

Many speakers were concerned about the proposed $800 fee for appeals of septic tank
denials before the Review Board. This fee, which is set by the Board of Health, WOUld, in the
opinion of these speakers, effectively eliminate the ability of many people to obtain a review
because many could not afford it. Several speakers recommended that local appeals boards be
formed.

The qualifications of soil scientists were discussed by some individuals. Some of these
individuals expressed the opinion that licensure of soil scientists would protect the public from
unqualified practitioners. Presently, they noted that soil scientists may be professionals certified
by the national organization, have educations ranging from high school diplomas to doctoral
degrees and that the consumer may not be aware of these discrepancies.

Some speakers noted the need to protect the environment, partiCUlarly the shellfish areas,
from pollution resulting from failing septic systems or. the land spreading of unstabilized septage.

DUring the public hearinp, the Joint Subcommittee was informed of the apparent reluctance
of sanitarians to issue permits for marginal soils because of the fear of potential personal
liability. Senator Marye requested, on behalf of the Joint SUbcommittee, an Attorney General's
Opinion on the liability of sanitarians for failing septic systems.

The question posed to the Attorney General was:
"In view of the recent Supreme Court of Virginia decision in Messina v. Burden 1228 Va.

301 (1984) and the criteria established by the Court for determining the application of the
doctrine of sovereign immunity to state employees in James ~ Jane. 221 Va. 43, S.E 2d 109
(1980), what risk of personal liability is incurred by a pUblic health sanitarian if a properly
constructed septic system fails on a permitted site evaluated and approved by that
sanitarian?"

The Attorney General's reply used the factors set out in Messina as included in the Jilm§
test for sovereign immunity: "t. the nature of the function performed by the employee; 2. the
extent of the state's interest and involvement in the function; 3. the degree of control and
direction exercised by the state over the employee; and 4. whether the act complained of
involved the use of jUdgment and discretion.tt

In his opinion, the Attorney General stated that It•••a sanitarian conducts tests to determine if
a particular site Is capable of supporting 8 properly functioning septic system"; "[T]he goal of a
sanitarian's work is to protect the public health and the environment, an area of strong State
Interest"; that there are "comprehensive regulations to govern sewage disposar'; and that within
certain regulatory restrictions, "a sanitarian necessarily exercises discretion and professional
Judgment.It

He concluded that sanitarians "are entitled to sovereign immunity for acts of simple
negligence" and that U •••so long as the sanitarian is acting within the scope of his employment
and Is not acting in a grossly negligent or intentionally tortious manner, ...[be] is protected from
personal liability by the principle of sovereign immunity even in situations where he acted in a
negligent manner.It

After the public neanngs were completed, the Joint Subcommittee conducted three work
sessions. For the work sessions, staff prepared an Issues and Alternatives paper as a basis for
decision-making. The Joint Subcommittee concluded its work on January 10, 1986.

v. THE FINDINGS OF THE JOINT SUBCOMMIITEE

The Joint SUbcommittee has come to believe that local govemments should evaluate their
responsibilities for assuring the safety of their citizens in relationship to the disposal of sewage
from unsewered communities. Tbe fairness of requiring the pump and haul contractor, a small
businessman, to shoulder the entire responsibility of construction of lagoons or obtaining access
to treatment plants is dubious. Although the Joint Subcommittee did not believe that local
govemments should be mandated to assume this responsibility at this time, it was felt that local
govemments should be encouraged to study sewage disposal activities in their [urtsdtctions
carefully and to plan ahead. When constructing new sewage treatment plants, local governments
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sbould evaluate the present and future needs vis-a-vis unsewered communities and the disposal
of the sewage pumped from subsurface systems.

Althougb the Joint Subcommittee understands that the efficacy of allowing land spreading of
uDStabilized septage is the subject of great controversy, it has come to believe that the
Commonwealth will not be able to sustain this practice indefinitely. This is a large state with a
growing population and a changing. viable economy. The Joint Subcommittee believes that it is
In the best Interest of Virginians to plan for the discontinuation of the practice of land spreading
of unstabilized septage. Further, the Joint Subcommittee f~1s that approved disposal sites can be
successful business enterprises and that the owners of such facilities will price the use of these
facilities reasonably if there is a market demand. Therefore, the Joint Subcommittee supports
Incentives for local government and sewage handling contractors to cooperate in establishing
adequate facilities for the safe disposal of uDStabilized sewage,

The Joint Subcommittee also wishes to emphasize the many benefits which can be derived
from a preliminary subdivision review process including soil analysis if carefully conducted prior
to approval of recordation. Local government officials and builders should be aware of the
difficulties arising wben septic tank permits are not granted after the lots have already been
drawn, streets constructed and building has begun. A preliminary subdivision review process can
eliminate much Inconvenience and financial stress.

The development and use of alternative sewage disposal systems, in the opinion of the Joint
Subcommittee, Is crucial to the economic well-beIng of the CommoDwealth. It is possible that
some of the problems stated at the public hearings result from the desire to use marginal soils
In areas where soils appropriate for tradiUonal systems have already been developed or are in
short supply. In many of these situations, it appears an alternative system can be designed and
Installed which would operate satisfactorily. Therefore, the Joint Subcommittee believes that
adequate funds should be ensured for continued research in the development of alternative
systems. Presently, funds are granted by the Department of Health to Virginia Polytecbnic
IDStltute and State University for this research through ~e Preventive Health Block Grant The
Department of Health should evaluate the need for funds to. enhance this. research and keep the
General Assembly informed of any decrease in federal ~diD.8 which would affect these grants.
Further, the Joint Subcommittee wishes to encourage the Department of Health to make
Information and Instruction on the design and construction of alternative systems available to
sanitarians, bUilders, local government officials and the pUblic.

In addition, the Joint Subcommittee encourages localities with areas of high seasonal water
tables and surface run-off problems to investigate the use of drainfield management contracts
such as those that have worked well in Chesapeake and Virginia Beacb. This methodology allows
development while placing the responsibility for upkeep on the owner, but requires local
government to share with the State in the liability and .responsibility for the monitoring of the
systems.

The Joint Subcommittee further encourages the Department of Health to inform the public,
local government officials and developers about the permitting of septic tanks and alternative
systems. Such education sbould include bow sites are evaluated, what factors are most important
in this evaluation, common reasons for site rejection and the alternatives available to individUals
Whose land Is not suitable for traditional systems.

Tbe Department of Health is also encouraged to notify ~l individuals with failing systems or
denied applications of the possibility of installing an ~te~ttve system. Many of the problems
evidenced at the public hearings appear to stem from' a lack of public awareness and the
alleged inadequacy of the Departmentts public relations eff~rts.

The Department is encouraged to develop materials on the maintenance and operation of
septic tanks for home owners, particularly In view of the. apparent increase in the numbers of
inexperienced people purchasing property in unsewered areas. The Department should study how
these materials can be distributed to such home owners most effective~y and should consider
cooperating with realty companies.

Although the knowledge and cooperativeness of the sanitarians were complimented by a
number of speakers during the public nearings, other individuals with expertise in soils
evaluation noted that the training of the sanitarians sbould be enhanced. The Joint Subcommittee
commends the Department for its efforts to increase the qualifications of the sanitarians and
encourages the Department to continue these efforts through intensive training sessions.

Cooperation between the agencies of the Commonwealth in meeting the needs of her citizens
is, in the view of the Joint Subcommittee, essential. Therefore, the Joint Subcommittee strongly

10



encourages the Department of Health and the State Water Control Board to work together to
facilitate the acquisition of NPDES permits for alternatives systems through the initiation of a
"general" rule for approval.

The many statements relating to the sanitarians fear of personal liability were of great
concern to the Joint SUbcommittee. The Attorney General's opinion should alleviate these fears
to some extent. However, several members of the Joint Subcommittee pointed out that an
opinion is not a definitive remedy and that there appears to be a need to address this problem
statutorily.

The Joint Subcommittee became familiar with the excellent work being done by the Virginia
Water Project and realizes that this project may not receive any funds from the Department of
Social Services if the federal government discontinues or decreases the support of the
Community Action Programs. In the event of such discontinuation or decrease, the Joint
Subcommittee believes that state general funding of this project should be provided.

The potential for public harm because of inappropriate opinions and designs being obtained
from private soil scientists as well as the potential for public benefits from quality work were
brOUght to the Joint Subcommittee's attention. Many individuals suggested that soil scientists
should be regulated by the Commonwealth. At this time. the Joint Subcommittee does not feel
that it bas enough information to recommend regulation of soil scientists. Howevert since tbe
rationale for state regulation of professionals is to protect the health and safety of the public
and these individuals have a direct and substantial impact on this health and safety, the Joint
Subcommittee believes that regulation of soil scientists should be carefully studied. In addition,
the Joint Subcommittee understands that the qualifications and possible "certification" of
sanitarians should be a part of any such study.

Many individuals at the public bearings were of the opinion that septic tank permits should
be valid indefinitely or for longer periods of time than is presently statutorily allowed. The Joint
Subcommittee does not feel that indefinite validity is appropriate because of the possibilities for
changes in soil or site conditions over time. However, in the opinion of the Joint Subcommittee,
a fifty-four, month period of validity for septic tank permits would provide the builders,
developers and public with more nexibillty without creating a substantial potential for abuse.

several members of the Sewage Handling and Disposal Appeal Review Board appeared
before the Joint SUbcommittee to explain statutory and financial problems which were felt to
hamper the activities of the Board. Most of the members of the Review Board are small
businessmen who are contributing their time and expertise to the Commonwealth. In view of
this, the Joint Subcommittee believes that it would be only fair to place the Review Board under
the compensation statute to allow these individuals to receive compensation for expenses and per
diem. Further, when the Review Board was established, no additional funds were appropriated to
the Department of Health for its operation. Although the Department of Health has been
generous and cooperative with the members of the Board, the Joint Subcommittee believes the
Review Board should receive direct appropriations under the Commissioner's office which are
adequate to meet its needs.

Among the problems noted by the members of the Review Board were the statutory
requirement that all decisions be rendered within thirty days and the lack of authority to
remand the applications for consideration of alternative solutions. The thirty-day requirement has
made it necessary for the Board to meet every month regardless of whether they have an
appeal to hear.

The potential benefits to the State and its citizens of the activities of this Board appeared
obvious to the Joint Subcommittee. The majority of the Review Board members have great
expertise in soli conditions and subsurface sewage disposal systems. This expertise will be a
resource to the Department and Board of Health, which will, in the opinion of the Joint
SUbcommittee, greatly enhance septic tank permitting activities in the future.. Tbe Joint
Subcommittee believes that the Review Board should be allowed to hold eight meettngs per year,
that appeals should be flied thirty days prior to the meetings in order to be considered and that
decisions should be rendered, in writing, within fifteen days after the hearing. The Review Board
may go into executive session to make its decision pursuant to paragraphs (a) (6) and (b) of §
2.1-344 and sbould announce decisions immediately following such sessions. Further, the Review
Board should be authorized to recommend that an application be returned to the local health
department for consideration of an alternative solution.

The Joint Subcommittee agreed with the many citizens who expressed opposition to the
proposed $800 fee for appeals to the Review Board. This SUbstantial fee may have effectively
limited access to due process for many individuals and, thereby, bave defeated the purpose of
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the Review Board. The Joint Subcommittee is gratified that the Board of Health has set the fee
for appeals to the Review Board at $135.

VL THE RECOMMENDATIONS OF THE JOINT SUBCOMMI1TEE

Based on the reasons stated above, the Joint Subcommittee recommends:

1. That local governments and private businessmen be provided incentives for constructing
approved disposal sites through access to the funding mechanism of the Virginia Resources
Authority.

2. That land spreading of lime-stabillzed septage and the shallow injection of uDStabilized
septqe be authorized in law for a five-year period.

3. That the Validity period for septic tank permits be extended to fifty-four months.

4. That adequate funds be assured for research in the development of alternative sewage
disposal systems.

5. That sanitarlaDs be provided statutory immunity from personal liability tor actions except
those resulting from gross negligence or intentionally tortious behavior.

8. That the Review Board be proVided compensation for reasonable expenses and per diem.

7it That an appropriation in tile amount of $25,000 be approved in order to adequately fund
the actlvlUes of the Review Board.

8. That the Review Board's statute be amended to require eight meetingl per year, that
appeals be flied thirty days prior to a meeting in order to be Included on the docket, that a
written decision be rendered within fifteen days of the bearing and to authorize the Board to
remand applications to local health departments with recommendations for reconsideration.

9. That tills study be continued in order to consider the efficacy of regulating soil scientists,
the credentlallll8 of sanltarlaDs, assessment of the operations of the sewage Handling and
Disposal Review Board In Its first year and to evaluate the progresl of research in alternative
oDSlte seWBIe disposal systems and further issues related to sewage handling and disposal.

VIL CONCLUSION

TIle Joint Subcommittee found that in a few areas of the state the problems related to septic
tank permlttlna were complicated by the actions of local health department personnel. The
Department of Health bas aggressively sought ways to correct these situations in the past six
montbs. These efforts have included meetings with local government otficiaJs and local health
department personnel and the authorization of overtime for sanitarlaDs in order to process
backloll of applications. The Joint Subcommittee commends the Department tor these activities
aDd believes that the administration of the Department Is sincere In Its commitment to the
e1lmlDaUoD of personnel and delay problems. The Joint SUbcommittee understands that regulation
of septic tank permltUna win always be subject to some controversy because of its potential
ftnanclal impact. However, the Joint Subcommittee wishes to emphasize that uncooperative
attitudes and poor Dl8D8gement styles on the part' of a few local personnel may cause or
contribute to a poor public perception of the regulatory process and must, therefore, be
remedied.

TIle Joint Subcommittee wishes to thank the personnel of the Department of Health,
particularly Mr.. Herbert Oglesby and Mr. Robert HIcks, for their patience and assistance in
conducUna this study. In addition, the Joint Subcommittee wishes to express its appreciation to
the private citizens and representatives of organlzatlODS who contributed to Its work or testified
before It, most especially, Dr. Thomas Simpson, Chairman of the Review Board.

Respectfully SUbmitted,

Madison E. Marye, Chairman

J. samuel Glasscock, Vice-chairman
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Robert W. Ackerman

Jay W. DeBoer

Thomas J. Michie, Jr.

Pboebe M. Orebaugh

Richard L. S8s1aw
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FOOTNOTE

·Subsequently, the potentially offending provisions related to legislative oversight were
removed from § 9-8.14:9. Presently. pursuant to § 9-8.14:24, any member of the General
Assembly may receive copies of the Register upon request. Pursuant to § 9-8.14:9.2, "Legislative
review of proposed regulatlon,tt the relevant committees may then meet and file objections with
the Registrar of Regulations to be pUblished in the Register. The agency promulgating the
regulations must tile a response with the Registrar, the objecting committee and the Governor
within 21 days. The filing of an objection has, at minimum, the effect of delaying the effective
date of the regulations for 21 additional days. Other actions may be taken by the Governor or
the agency, such as withdrawal of the regulations or suspension of the process in order to solicit
additional public comment (see § 9-8.14:9.3).
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SENATE JOINT RESOLUTION" NO. 127

Requesting the Senate Committee on Education and Health and the House Committee on
Health. Welfare and Institutions to study the laws of the Commonwealth related to

sewage handling as these laws interact with the Board 01 Health's Sewage Handling and
Disposal Regulations.

Agreed to by the Senate, January 30, 1985
Agreed to by the House of Delegates, February 20, 1985

WHEREAS, the Board of Health is charged with the "supervision and control over the
safe and sanitary collection... and disposal of sewage, all sewage systems and treatment
works as they affect the public health and welfare;" and

WHEREAS, in 1982, the Board of Health adopted new regulations related to the
Issuance of septic tank permits and the safe and sanitary disposal of sewage; and

WHEREAS, the standards in these regulations are alleged to be more difficult to meet
than the standards in previous regulations; and

WHEREAS, considerable controversy has developed surrounding the denial of septic
tank permits in Virginia and the requirement effective on January 1, 1985, that septage be
deposited in an approved disposal facility such as sewage treatment plant or an anaerobic
lagoon: and

WHEREAS, It is difficult to change the attitudes. toward traditional methods of operating
and the land application of septage has been a traditional practice in Virginia for years;
and .

WHEREAS, septage, which contains a variety ot potentially pathogenic agents, consists
of the mat of grease and scum on the surface of septic tanks. the accumulated sludge at
the bottom of the tanks and the sewage present at the time of pumping; and

WHEREAS, since September, 1982, when the regulations promulgated pursuant to the
federal Resource Conservation and Recovery Act and the Clean Water Act included septage
under the Criteria for Classification of Solid Waste Facilities and Practices (40 C.P.R. 257),
the spreading of unstabilized septage on land has been a federal violation; and

WHEREAS, although bealth and safety of its citizens are of prime importance to the
Commonwealth, the continued improvement of its economy and growth are also important;
and

WHEREAS, no legislative subcommittee has examined the Issues related to sewage
handling and disposal as these issues .are concerned with the growth and development of
communities; now, therefore, be it

RESOLVED by the Senate, the House of Delegates concurring, That the Senate
Committee on Education and Health and the House Committee on Health, Welfare and
Institutions are hereby requested to study the laws of the Commonwealth related to sewage
handling as these laws Interact with the Board of Health's Sewage Handling and Disposal
Regulations.

The joint subcommitte shall consist of seven members as follows: two members of the
Senate Committee on Education and Health and one member of the Senate at-large to be
appointed by the Senate Committee on Privileges and Elections and four members of the
House Committee on Health, Welfare and Institutions to be appointed by the Speaker
thereof. The joint subcommitee shall consider in its deliberations the following - issues: (i)
What the policy of the Commonwealth should be in relation to handling and disposal of
sewage including the disposal of septage and the issuance of septic tank permits; (ii) bow
the publtc can be informed concerning the permitting of septic tanks and about the need
for caution in purchasing real property .in areas without central sewage disposal systems;
(iii) how communications between developers or builders and the local and central health
department officials can be facilitated; and (iv) Whether there is any substance to the
complaints about the denial of septic tank permits or are these complaints merely the
natural reaction on the part of citizens Who have not received complete disclosure on
purchasing property,

The joint subcommittee shall complete its work In time to report its findings to the
1986 Session of the General Assembly.

All direct and indirect costs of this study are estimated to be $19,345.
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The Honorable William G. Broaddus
Attorney General of Virginia
Supreme Court Building
Richmond, Virginia 23219

De~r Mr. Broaddus~

COP Y

July 17 ~ 1985

During the 1985 Session of the General Assembly, I introduced Senate
Joint Resclution No. 127, which was approved t calling for a study of
the sewage handling and disposal laws and regulations of virginia. During
the second meeting of the Joint Subcommittee~ which was a public hearing~

t.es t imcny vas received i.ndicating that the public health sanitarians are
exerc:sing undue caution in issuing permits for septic tanks because they
believe personal liability may at t ach if an approved on-site sewage disposal
system fails.

As chairman of the Joint Subcommittee Studying the Sewage Handling
and Disposal Laws and Regulations, I would like your opinion on the potential
per'sonat liabil i ty of public health santtarians under these circumstances.
SP~/~i. ~i,:ally, the ques t i on is:

Tn view of the reppnt Supreme Court of Virginia decision in'Messina
\-. 3·.At"den,220 ·Va. 301 (19a4) and the criteria established by the Court, for
dete~~ini~g the ~pplicati0n of the doctrine of sovereign immunity to state
empl'~:rees in J~mes .,. Jane, 221 Va. 43~ S.E. 2d 109 (1980), what risk of
personal li~bility is incurred by a public health sanitarian if a properly
constructed septic system fails on a permitted site evaluated and approved
by that s anLtar-Lan?

Thank you in advance f~)'r your cons i derat Ion of this issue. I r'ema'i.n ,
with warmest personal regards,

Yours truly,

j/titii~
(Madison E. Marye

MF1~/lbp
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William G. Broaddus
Attorney Genera'

Francis C. Lee
Chief Deputy Attorney General

COMMONWEALTH of VIRGINIA
Office of the Attorney General

JUly 31, 1985

Donald C. J. Gehring
Deputy Attorney General

Criminal Law Enforcement D,vlsion

Maston T. Jacks
Deputy Attorney General

Human & Natural Resources Division

Walter A. McFarlane
Deputy Attorney General

Finance & Transportataon Division

Marian W. Schutrumpf
Director of Administration

James 1: Moore,. H'
Deputy Attorney General
Juaicial Affairs DivisionThe Honorable Madison E. Marye

Member, Senate of Virginia
P. O. Box 37
Shawsville, Virginia 24162

My dear Senator Marye:

You ask what risk of personal liability is incurred by a pub
lic health sanitarian if a properly constructed on-site sewage
disposal system fails on a permitted site evaluated and approved
by that sanitarian. There would be no risk for liability unless
the sanitarian were negligent in the performance of his duties.
Thus, this Opinion will consider whether the sanitarian is pro
tected from liability for his negligence by the do~trine of sov
ereign immunity.

Public health sanitarians are employees of th~. State Depart
ment of Health, an agency of the Commonwealth. As directed by
regulations of the State Board of Health, sanitarians evaluate
site and soil conditions on a par~el of property to determine its
suitability for a septic system. If the soil and site conditions
conform to those regulations, the sanitarian issues a permit for
the construction of the system and, following proper construc
tion,' he issues a permit for the operation of the system.

While enactment of the Virginia Tort Claims Act,
§§ 8.01-195.1 through 8.01-195.8 of-the Code of Virginia, abol
ished some sovereign immunity protections for the Commonwealth,
it did not limit or abolish the doctrine's application to the
personal liability of employees of the Commonwealth. See
§ 8.01-195.3. .

Whether a sanitarian is entitled to sovereign immunity
requires application of the holdings of several decisions of the
Supreme Court of Virginia on this issue. In James v. Jane,
221 Va. 43, 267 S.E.2d 108 (1980), the Court set out the test to
determine if State employees are entitled to immunity for acts of
simple negligence.! In Messina v. Burden, 228 Va. 301, 313,
321 S.E.2d 657 (1984), the Court stated that the James test
includes the following factors:
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The Honorable Madison E. Marye
July 31, 1985
Page 2

"1. the nature of the function performed by the employee;

2. the extent of the state's interest and involvement in the
function;

3. the degree of control and direction exercised by the
state over the employee; and

4. whether the act complained of involved the use of judg
ment and discretion."

Applying these factors, I note, first, that, as described
previously, a sanitarian conducts tests to determine if a partic
ular site is capable of supporting a properly functioning septic
system. The goal of a sanitarian's work is to protect the public
health and the environment, an area of strong State interest.

The General Assembly has enacted comprehensive statutes to
govern all aspects of sewage disposal. See, ~.~., §§ 32.1-163
through 32.1-166.10 and §§ 62.1-44.18 through 62.1-44.19. Fur
thermore, the State Board of Health and State Water Control Board
have promulgated comprehensive regulations to govern sewage dis
posal. The breadth of the Commonwealth's regulation is evidence
of pervasive State interest and involvement in a sanitarian's
duties.

A sanitarian is a subordinate employee of a State agency and
must conduct the tests prescribed by the State Board of Health
and determine that the system is designed as specified in the
regulations. Within these regulatory parameters, however, a san
itarian necessarily exercises discretion and professional judg-
ment.

Taking all of the above into consideration, I conclude that
sanitarians meet the test set out in the James and Messina deci
sions, and are entitled to sovereign immunity for acts of simple
negligence. Thus, so long as the sanitarian is acting within the
scope of his employment and is not acting in a grossly negligent
or intentionally tortious manner, I believe that employee is

lState employees are not entitled to sovereign immunity for
intentional torts, Elder v. Holland, 208 Va·. 15, 155 S.E.2d 369
(1967), or for acts of gross negligence. Sayers v. Bullar,
180 Va. 222, 22 S.E.2d 9 (1942)-. Mere conclusory allegations of
gross negligence, however, are insufficient to strip an employee
of protection. Sayers, 180 Va. at 228-29.
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The Honorable Madison E. Marye
July 31, 1985
Page 3

protected from personal liability by the principle of sovereign
immunit~, even in situations where he acted in a negligent
manner. •

With kindest regards, I am

Sincerely,

W~C.
William G. Broaddus
Attorney General

6:36/54-025

2As suggested above, the Virginia Tort Claims Act has effected
a limited repeal of the doctrine of sovereign immunity as a pro
tection of the Commonwealth itself. Thus, if a landowner is
injured as a result of the sanitarian's negligence, he may be
able to recover from the Commonwealth in accordance with the Act.
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SENATE BILL NO. 331

Offered January 21, llal
A BILL to amend and reenact §§ 2.1-20.4, 32.1-164.1:1, 32.1-164.4, ·32.1-166.4, 32.1-166.6, 62.1-199

and 62.1-218 01 the Code 01 Virginia and amend the Code of Virginia by adding a section
numbered 32.1-163.1, relating to sewage handling and disposal.

Patrons-Marye, Michie, and S8s1aw; Delegates: Ackerman, Glasscock, and DeBoer

Referred to Committee OD EducatloD aDd Healtb

Be it enacted by the General Assembly of Virginia:

1. That §§ 2.1-20..j, 32.1-164.1:1, 32.1-164.4, 32.1-166.4, 32.1-166.6, 62.1-199 and 62.1-218 of the Code
of VIrginia are amended and reenacted and the Code of Virginia is amended by adding a
section numbered 32.1-163.1 as follows:

§ 2.1-20.4. Bodies receiving compensation.-A. Notwithstanding any other provision of law, the
following commissions, boards, etc., shall be those which receive compensation from state funds
pursuant to § 2.1-20.3:

Accountancy, State Board of

AgriCUlture and Consumer Services, Board of

Air Pollution Control Board, State

Airports Authority, Virginia

Apprenticeship Council

Architects, Professional Engineers, Land Surveyors and certified Landscape Architects, State
Board of

Athletic Board, Virginia

Auctioneers Board, Virginia

Audiology and Speech Pathology, Virginia Board of Examiners for

Aviation Board, Virginia

Barber Examlners~ Board of

Building Code Technical Review Board, State

Certification of Ubrarlans, Board for

Certification of Water and Wastewater Work Operations. Board of

College Building Authority

Commerce, Board of
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Commercial Driver Training Scbools, Board of

Conservation and Historic Resources, Board of

Contractors, State Board for

Correctional Education, Board of

Corrections, Board of

Cosmetolo&y, Virginia Board of

Criminal Justice Services Beard

Deaf and Hard-of-Hearing. Advisory Board for ~e

Deferred Compensation Board

Dentistry, Virginia Board of

Education, State Board of

Education Loan Authority, Virginia • Board of Directors

ElecUoDS, State Board of

EDvlronment, Council on the

Funeral Directors and Embalmers, Virginia Board of

Game and Inland FIsheries, Commission of

Health, State Board of

Health Coordlnatlll8 CouDcil, Statewide

Health Regulatory Boards, Board on

BeariDB Aid Dealers and Fitters, Virginia Board of

Higher Education, State Council of

Highway and Transportation Board, State

BouslnB and Community Development Board of

Local Government, Commission on

Marine Resources Commission

Medical AssIstance Services, Board of

Medical Complaint Investigation Committee

Medicine, Virginia State Board of

Mental Health and Mental Retardation Board, State

Milk Commission

Mines, Minerals and Energyt Board of Examiners in the Department of

NUrsing, Virginia State Board of

Nursing Home Administrators, State Board of Examiners for

011 and Gas Conservation Board, Virginia
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Opticians, Virginia State Board of

Optometry, Virginia Board of

Pharmacyt State Board of

Physical Therapy, Advisory Board on

Pilots, Board of Commissioners to Examine

Port Authority, Board of Commissioners of the Virginia

Professional Counselors, Virginia Board of

Psychology, Virginia Board of

Public SChool Authority, Virginia

Purchases and Supply Appeals Board

Real Estate Board, Virginia

Rehabilitative Services, Board of

safety and Health Codes Board

seed Potato Board

Social services, Board of

Social Work, Virginia Board of

State Health Department sewage Handling and Disposal Appeal Review Board

Substance Abuse Certification Board

Surface Mining Review, Board of

Treasury Board

Veterinary Medicine, Virginia Board of

Virginia Fire Board, Department of Fire Programs

Virginia Supplemental Retirement System, Board of Trustees

Visually Handicapped, Virginia Board for the

Water Control Board, State

Well Review Board, Virginia

B. Individual members of boards, commissions, committees, councils, and other similar bodies
appointed at the state level and receiving compensation for their services on January 1, 1980,
but wbo will not receive compensation under the provisions of this article, shall continue to
receive compensation at the January 1, 1980, rate until such member's current term expires.

§ 32.1-163.1. Personal liability 01 sanitarians detined.-WlJenever a sanitarian is acting within
the scope 01 his employment and exercising his discretion in granting or denying applications lor
permits lor onslte sewage disposal systems and is not acting in a grossly negligent or
Intentionally tortlous manner, he slJall not be SUbject to personal liability.

§ 32.1-164.1:1. Validity of certain septic tank permlts.-Any septic tank permit issued sball be
deemed valid for a period of~ litty-lour months from the date of issuance unless there has
been a SUbstantial, intervening change in the soil or site conditions where the septic system is to
be located. ~ seedeR sII8II apply FeveaetifJely te ., seplie taM permit issYe4 pAeF te
Ner,lelRlter -I; -l-98a:
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§ 32.1-164.4. Land disposal of septage in counties.-Tbe land disposal of llme-stabillzed septage
and unstablllzeci septage shall be prohibited. However, until July L 1991, land spreading 01
lime-stablJlzed septage and shallow Injection 01 unstabillzed septage shall be allowed in counties
wMa .. pe,al8lieR &I lese ~ * peeple pep !MI88Fe mile; 89 determiBed By tile latest
pepuletieB "IUPeS a"'8lt8llIe IPem DIe Taylee Nllppe, I_tate , if prior approval is 11M obtained
from the board of supervisors and ~ IPem DIe Ieeal Ite&ItIl depeRlReat ,uFS88Bt le ap,lieahle
PeIY1MleBS. I.tppre,.'fl. ~ tile IteeN eI SIIpeF\iseFS sIleiI he M its diseFetieB a permit has been
obtaJned Irom the State Department 01 Health pursuant to § 32.1-164.3 In accordance with the
Board of Health Regulatlons on Sewage Handling and Disposal .

§ 32.1-166.4. Meetings.-The Review Board shall meet M tile eeII eI DIe eltaiFRHlB, eF at tile
wAtteB .eqyest eI 1M Ie&st~ eI its lBelRlJePB; ,"rAded ~ H 9II&Il '* wWH&~ d&ys
IeilewlR8 Feeei,t eI ., appeal RlHe &B4eF ~ ,F8'Jisi8BS e_' times per year to hear
appeals ot denials ot applications tor onslte sewage disposal systems .

Any appeal shall be tlled thirty days prior to 8 meeting in order to be placed on the docket.
In accordance with subsections (8)(6) and (b) ot§ 2.1-344, the Review Board may hold an
executive session following a bearing to make Its declsioDc The Review Board may announce Its
declslolJ publicly Immediately following such executlve session and shall provide its decision in
writing within IIfteen days 01 the date of the hearing to the person maJdng the appeal, his
representatlve and the Department 01 Health.

§ 32.1-166.6. Review Board to hear appeals.-Tbe Review Board shall M¥e tile peweP aB4
dtHy te hear all administrative appeals of denials of 8IHJKe onslte sewage disposal system
permits and te render its decision on any such appeal, which decision shall be the final II Be
appeel Is RlHe tIlereIF81R administrative decision . Proceedings of the Review Board and
appeals ot Its declslolJS sball be governed by the provisions of Chapter 1.1:1 (§ 9-6.14:1 et seq.)
of Title 9 of the Code of Virginia.

In addition to the authority to render a final administrative decision, the Review Board, in
Its discretion, may develop recommendations for alternative solutions to the conditions resulting
In denial 01 the permit and remand the esse to the Department 01 Health lor reconsideration.

§ 62.1-199. DefinitioDS.-As used in this chapter. unless a different meaning clearly appears
from the context:

"Authority,. means the Virginia Resources Authority created by this chapter.

"Board of Directors" means the Board of Directors of the Authority.

"Bonds" means any bonds, notes, debentures, interim certificates, bond, grant or revenue
anticipation notes, lease and sale-leaseback transactions or any other evidences of indebtedness
of the Authority.

"Capital Reserve Fund" means the reserve fund created and established by the Authority in
accordance with § 62.1-215.

"Cost," as applied to any project financed under the provisions of this chapter, means the
total of all costs incurred by the local government as reasonable and necessary for carrying out
all works and undertakings necessary or incident to the accomplisbment of any project. It
Includes. without limitation, all necessary developmental, planning and feasibility studies, surveys,
plans and specifications, architectural, engineering, financial, legal or other special services, the
cost of acquisition of land and any bUildinp and improvements thereon. Including the discbarge
of any obligations of the sellers of such land, buildings or improvements, site preparation and
development, including demolition or removal ot existing structures, construction and
reconstruction, labor, materials, machinery and equipment, the reasonable costs of financing
Incurred by the local government in the course of the development of the project, carrying
charges Incurred before placing the project in service, interest on local obligations issued to
finance the project to a date SUbsequent to the estimated date the project is to be placed in
service, necessary expenses incurred in connection with placing the project in service, the
funding of accounts and reserves which the Authority may require and the cost of other items
whicb the Authority determines to be reasonable and necessary.

"Local government" means any county, city, town, municipal corporation, authority, district,
commission or political subdivision created by the General Assembly or pursuant to the
Constitution and laws of the Commonwealth or any combination of any two or more of the
foregoing.
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"Local obligations" means any bonds, notes, debentures, interim certificates, bond, grant or
revenue anticipation notes, leases or any other evidences of indebtedness of a local government.

"Minimum capital reserve fund requirement" means, as of any particular date of
computation, the amount of money designated as the minimum capital reserve fund requirement
wblch may be established in the resolution of the authority authorizing the issuance of, or the
trust Indenture securing, any outstanding issue of bonds.

"Project" means any water supply , drainfield management contract, or wastewater treatment
facility Including a facility lor receiving and stabilizing septage located or to be located in the
Commonwealth by any local government or private business, il such private business is proposing
8 project approved by the local governing body • The term includes, without limitation, water
supply and Intake facilities; water treatment and filtration facilities; water storage facilities;
water distribution facilities; sewage and wastewater (inclUding surface and groundwater)
collection, treatment and disposal facilities; drainage facilities and projects; related office,
administrative, storage, maintenance and laboratory facilities; and interests in land related
thereto.

For the purposes 01 this chapter, the term, "private business," shall be limited to a person
or entity elJB8Sed In the business 01 handling and disposal 01 sewage Irom onsite sewage disposal
systems.

§ 62.1-218. Grants to local govemments.-The Authority shall have the power and authority,
with any funds of the Authority available for this purpose, to make grants or appropriations to
local governments or private business as denned in § 62.1-199 . In determining which local
governments are to receive grants or appropriations, the State Water Control Board and the
Department of Health shall assist the Authority in determining needs for wastewater treatment
and water supply facilitles.
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SENATE JOINT RESOLUTION NO. 82

Offered JaDuary 21, 118.
Continuing tlJe JoInt Subcommittee studying the laws 01 the Commonwealth related to sewage

lJandlJng as these laws Interact with the Board 01 He81th~ Sewage Handling and Disposal
Regulations.

Patrons-Marye, Michie, and S8slaw; Delegates: Ackerman, Glasscock, and DeBoer

Referred to Committee on Rules

WHEREAS, the Joint Subcommittee studying the laws and regulations related to sewage
baDdllna and disposal bas beld seven meetings and has worked diligently to develop solutions to
long standing problems in Virginia; and

WHEREAS, the joint subcommittee has proposed legislation Which it believes will resolve
some ot the problems it encountered; and

WHEREAS, there are still many issues related to sewage handling and disposal wbich are in
need of eValuation and resolution; and

WHEREAS, some of these issues relate to the regulation of soil scientists and the
credenUaling of sanitarians; and

WHEREAS, the joint subcommittee believes that one of the reasons the Commonwealth has
been unable to resolve problems related to sewage handling and disposal in the past is that a
piecemeal approacb has been taken; and

WHEREAS, the joint subcommittee is committed to a careful and thorough examination of
the Issues related to sewage handling and disposal in Virginia, now, therefore, be it

RESOLVED by the senate, the House of Delegates concurring, That the Joint Subcommittee
Studying the Laws of the Commonwealth related to sewage Handling as these laws interact with
the Board of Health's sewage Handling -and Disposal Regulations is hereby continued.

The Joint subcommittee shall consist of seven members as follows: two members of the
senate Committee on Education and Health and one member of the Senate at-large to be
appointed by the senate Committee on Privileges and Elections and four members of the House
Committee on Health, Welfare and Institutions to be appointed by the Speaker thereof.

In its deliberations, the joint subcommittee shall consider:

1. The need for and feasibility of rel\llating soil scientists, including an evaluation of levels
of regulation such as registration, certification and licensure, catagories of professionals to be
regulated and qualifications of these professionals;

2. The Implementation of credentialing of sanitarians as recommended by the task force
wblch studied this Issue in order to detect and alleviate any potential problems;

3. Assessment of the operations of the Sewage Handling and Disposal Review Board in- its
first year;

4. Reports on the progress of research in alternative onsite sewage disposal systems; and
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5. The developments in sewage handling and disposal in Virginia, particularly' those resulting
from any legislation approved by the General Assembly during the 1986 sesston,

The joint subcommittee may also consider such other matters as it deems relevant and
appropriate to the efficient and effective regulation of sewage handling and disposal in the
Commonwealth.

The Joint SUbcommittee shall complete its work in time to submit its recommendations to
the 1987 session of the General Assembly.

All direct and Indirect costs of this study are estimated to be $27,285.
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