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The Honorable WI Tayloe Murphy J Jr.
Vice Chairman
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Dear Delegate Murphy:
/

In March 1986 the General Assembly appropriated funds to support the format1on of
the Chesapeake Bay Land Use Roundtable under the ausp1ces of the Chesapeake Bay
Comm1ss1on. The Instltute for Environmental Negot1at10n was asked to convene and facilitate
the Roundtable and report back to the Comm1ss1on prior to the 1988 legls1at1ve session.

Enclosed is acopy of the consensus statement forged by the Roundtable entitled J..and
Use-Initiatives for Tidewater V1rg1n1a: The Next Step in Protecting the Bay. It represents
18 months of intensive study and discussion among individuals representing a broad range of
interests and knowledge about the Chesapeake Bay and land use.

We hope you will find the consensus statement one which advances understanding and
encourages act10n w1th regard to land use plann1ng and management 1n T1dewater V1rg1n1a.
As the statement indicates) Roundtable members believe the recommendations are consistent
with Virginia's trad1tions and the Commonwealth's strong commitment to ahealthy future
for the Chesapeake Bay.

Sincerely)
/'1 .'

- J 'f /1.tf.x,./ l' /, // ," t

IF "t.~_I-z< deC-- &-t/c;:.?_-,
I Rlct)ard C. Collins
Director

RCC/bhj

Enclosure

The Institute is affiliated with The DiVISIon of Urban and EnVIronmental PlannIng In the
School of Architecture at the University of VirgInIa.
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INTRODUCTION: The Consensus Bu11dlng Process

Studies of the Chesapeake Bay completed in the late 1970's
concluded that dramatic changes were taking place in th·e water
quality and productivity of the Bay. The survival of the worldts most
bount1ful estuary was threatened. There was an lmmedlate and wide­
spread call for action.

In 1983 Virginia, Maryland and Pennsylvania signed an historic
agreement to mount a mult1-m1l11on-dol1ar regional effort to clean up
the Bay. S1nce then, Virginia and 1ts ne1ghbors have taken 1mportant
steps to restore the Bay. But there is st111 concern that unt11 we f1nd
ways to address land use 1ssues and the1r re lat1onsh1p to the health of
the Bay we will fa 11 short of our task.

To respond to this concern, the V1rginia members of the
Chesapeake Bay Comm1ss1on urged the General Assembly to fund a
policy dialogue group to focus on land use 1ssues and the Bay,
Commlss1on members were aware of the use of polley d1alogues to
wrestle with such controversial topics as hazardous waste disposal
and groundwater protection and management, and they thought the
approach held promise for addressing land use/water quality issues in
Vlrginla. In March 1986 the General Assembly appropriated funds to
support the formation of the Chesapeake Bay Land Use Roundtable
under the auspices of the Chesapeake Bay Commlss1on.

Roundtable members included legislators, farmers,
lndu·strlalists, developers, local government officials, environ­
menta11sts and citizen activists from all parts of Tidewater Virginia ­
- Fairfax, Norfolk, V1rgin1a Beach, Richmond County, Mathews County,
the Eastern Shore and other T1dewater jurisdictions. Members came
together with open minds to explore the connection between land use
and water quality in the Bay region and to consider steps the State
and its localities might take to make land use decisions more
sensitive to water quality concerns. We participated not as formal
representatives of any particular group or organization but as



1nd1v1duals represent1rlg the interests and perspect1ves ot major
const1tuenc1es concerned about these 1ssues. We hoped a conserlSUS
reached by such a diverse group of indlv1duals could serve as a
foundat10n for more officla1conslderat10n of polley changes.

We were assisted 1n our work by a resource group whose
expertise and experience informed all of our deliberations and by
staff from the Institute for Environmental Negotiatlon at the

· tJn1versity of V1rginia. We also lnvlted a number of experts to share
thelr opln1ons on a range of legal, environmental) and programmat1c
issues.

Dur1ng eighteen months of discussion and debate, we exchanged
v1ews, found ways to resolve apparent impasses and ult1mately
reached consensus. When we say we reached consensus it means all
Roundtable members agree wlth the essent1al features of th1s
statement. It does not mean complete agreement exists on every
specific recommendation or on how these might be 1nterpreted or
lmplemented by others. It does mean all members support the
outcomes belng sought and the overall framework proposed. Reach1ng
consensus was not always easy, but in the end a strong commitment
to the unique qualities of the Chesapeake Bay and recognition of the
very real threats to 1ts health and surv1val persuaded those who were
ln1t1al1y most skept1cal to join in recommending a stronger land-use
plannlng and decision-making process for Tidewater V1rginia.

As we concluded our deliberations, a new regional Chesapeake
Bay Draft Agreement was developed by Vlrg1nla, Maryland,
Pennsylvania; the D1strlct of Columbia and the Environmental
Protection Agency. The new draft is a recommitment to and expansion
of the 1983 Agreement. Among other things, it estab11shes as a major
goal: liTo Plan For and Manage the Adverse Envlronmental Effects of
Human Population Growth and Development in the Chesapeake Bay
System" and it asserts a clear correlation "between population growth
and assoc1ated development and env1ronmental degradatlon 1n the
Chesapeake Bay system. II The new agreement sets out a number of
major objectives that relate to land use and growth management.

We note with satisfaction that many of the findings, goals and
objectives contained ln the Draft Agreement are compatible with our
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concluslons and the recommendat1ons wh1ch are set out In this
consensus statement. We bel1eve what we recommend is t1mely,
pract1cal .. and necessary, and we hope 1t w111 rece1ve ser10us
cons1derat1on among c1ttzens and dec1s1on-makers across the
Commonwea1th.
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FINDINGS

Init1al efforts to clean up the Bay concentrated on point source
pollution -- pipes or conduits from factories and sewage treatment
plants that 1ntentionally discharge into bodies of water. Progress has
been made by t1ghten1ng discharge standards and investing substantial
sums to upgrade public and private treatment plants. Problems with
compliance and enforcement rema1n, but the legal and adm1n1strative
framework to control these sources 1s in place.

The effects of land use -- or abuse -- on the water quality and
health of the Bay have rece1ved considerably less public attention and
investment than po1nt sources of pol1ut lon. The run-off from the
park1ng lots, bUildings, agr1cul tural lands, and new construct lon s1tes
that f1nds 1ts way into the Bay contains the sediments, nutrients and
toxic substances known as non-po1nt source pollution. These
pollutants are a sign1f1cant source of water quality problems in the
Bay. The conversion of land from forestry to commercial activity or
from a few scattered houses to major developments on a T1dewater
creek can alter the type and amount of run-off produced and
dramatically affect the functioning of wetlands and other v1tal
habitats that are part of the Bay system.

If we do not deal with issues of land development and
management as well as wi!/} specificpoint source disc/)arges we will
not be able to aclJieve our water Quality and!Jabitat protection goals
·for ttJe Cnesapeake Bay. Land use control, however, is a highly
controverslal area of public pollcy. Tenslons exist between the
pr1vate owners of land and those w1th public responsibl11ty to protect
the environment, among agencies that have responslbl11t les for
different aspects of the common problem, and between the state and
local governments. Disagreements about wtJat b-nouldbe done and wtJo
snould do It nave kept Virginia from delineating a clear and effective
set ofpolicies andprogran7s to guide land use planning and
development around tne Bay. TtJls must ctJange.
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Who Is Respons1ble?

Land 15 a natural resource as well as an economic one, and
Vlrglnia t s Const1tut ion clearly estab1ishes the State's responsibi 1ity
to protect 1t.

"To the end that the peap le have c lean air, pure water,
and the use and erljoyment for recreation of adequate publ1c
lands, waters, and other natural resources, it shall be the
policy of the Commonwealth to conserve, develop, and
ut1lize 1ts natural resources, its public lands, and its historical
sites and buildings, Further, it shall be the Commonwealth's
pol1cy to protect its atmosphere, lands, and waters from
pollut lon, lmpalrment, or destruct lon, for the benef1t,
enjoyment, and general welfare of the people of the Common­
wealth,"

Constitution of Virginia, 1971
Article XI, Section 1

H1storically, the State delegated responslbl11ty for land use
decisions to local governments. The distinctlon between land, water,
and air as separate media in the environment dominated Virginia's
legal and organizational responses. Land use decis10ns were seen as
involving only the economic uses of land and the effects of these uses
on nelghbors. Gradually Virginians have come to realize that land use
is also a resource protection issue, and this has altered our view of
the State's ro le 1n land use decisions.

State Leadershlp Needed

The intimate connection between land use declsions and
resource protection makes it essential that the State take a stronger
leadership role in land use planni~g in Tidewater Virginia, As
development pressures increase and the spillover effects from land
conversion and poor management become greater, the fortunes of local
governments, the character of the region and the State's resource
protect ion interests wi 11 be affected signl flcant ly. Cons1der that in
1980 Tidewater Virginia -- the cities and counties east of the fall
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line -- covered only 29 percent of Virgin1a's land area but housed 59
percent of its population. The 1984 report of the Governor's
Commission on Virginia's Future estimates that more than half of
Virginia's total population growth between now and the year 2000
will be concentrated in all urban crescent from the Washington
suburbs through Richmond to Hampton Roads. Yet 1n 1986, eleven
count1es 1n T1dewater Virg1nia did not have a single county employee
whose pr1mary responslb111ty was land use planning and management.

Development of the Bay region will continue, bringing with it
substantial beneflts, It 1s the State's responsibility to ensure that
this growth 1s managed 1n ways that protect the extraord1nary natural
resources of the area. The State should take steps now 1n cooperat1on
with local governments to develop a policy framework and specific
guidelines for the development of local plans and ord1nances. Resource
protectlon should be the responsibil1ty of both state and local
government. While Virginia can be proud of its recent contribut ions
to the health of the Bay, we believe the new policies, institutions, and
state-local relat10nshlps we recommend are necessary if long-range
improvements are to be realized.
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AGREEMENTS IN PRINe IPLE

When we began our discuss1ons, we d1d not know if consensus
could be reached among such a dlverse group of individuals. We
focused 1nitially on fundamental1ssues that would underlie any
specific calls for action. These early d1scussions led to f1ve
agreements In pr1nciple which served as a foundat1on for the
recommendat1ons that followed.

Principle :#1: Virginia's response to issues related to land
use and the Bay s/)ould flow from an analysIs
andunderstanding Of Virginia's law~

Instf!u!lon~ historical context andnatural
setting.

We agreed that any changes we might recommend should be
directly respons1ve to our particular situat10n and problems. We were
not 1ncl1ned s1mply to adopt approaches used 1n other states. Rather,
we agreed to craft a response rooted in V1rginia's experience.

Princlple.#2 Localgovernments shouldretain primary
responsibility for local land use decisions
wheneverpossible andshouldbe granted
the powers necessary to execute that
responsibility at the localleve/.

Principle IJ The State s/}ouldplaya strong leaderstJlp role
in ttJe protection ofpublic land~ critical
resource~ andenvironmental quali~y The State
wouldnave to ~/ork closely with local govern­
ments to assure that State policies andgoals
are met

All members acknowledged the State's fundamental
respons1b111ty to protect the resources of the Commonwealth and the
respons1b111ty g1ven to local governments to undertake general
planning and land regulat1on. Members agreed that, g1ven the changes
taking place in T1dewater V1rg1n1a, current levels of state and local
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attent10n to land use matters are not adequate. The most deslrable
course is a strengthening of existing state and local roles using a
model of state/local cooperat1on. D1rect state involvement should
occur on ly when necessary to protect state resources.

Principle "4' Tensions between publlt.-- responsloilltles
to protect natural resources and the
environment andprivate Interests In property
are Inevltab/~' they must be dealt with as
fairly andequitably asposslole

Throughout our discussions we agreed that private property
interests must be accorded great respect. Dec1s1ons about the use of
land should be left to owners unless there are 1mportant consequences
for the publ1c welfare and safety. For the State and 1ts local1tles to
exerc1se the1r resource protection respons1b1lit1es, however, certain
lim1ts have been placed on the development and use of pr1vate
property. These l1mlts may have to be adjusted In response to
pressures on the Bay and surround1ng lands. Whenever poss1ble, these
changes should be accompanied by speclflc lncent1ves so that pub11c
respons1b111t1es can be met w1thout plac1ng undue burdens on
part icular 1nd1viduals.

PrInciple #5' Healthy state and local economIes and a healthy
Chesapeake Bay are Integrally relateet,·
economic development andresource protectIon
are not andcannot afford to be seen as mutually
exclusive.

We agreed we must find ways to protect the Bay that are
compat1ble w1th orderly development of the T1dewater region. The
waters and shores of the Bay w111 cont1nue to attract people to l1ve
and work. State pol1c1es need to be adopted to ensure that
development occurs 1n ways that contribute to the econom1c health of
the region w1thout damaging its greatest asset.

Reachlng these agreements 1n prlnciple marked an 1n1tlal
success 1n the consensus-bu11d1ng process. They l1e at the heart of
all of our spec1fic recommendat1ons.
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LAND USE INITIATIVES FOR
TIDEWATER VIRGINIA

Effect1ve control of non-po1nt source pollution requires
thoughtful land use planning and decision-making. In our view this
should rema1n pr1mar11y the responsibility of local governments) but
local decisions should be gu1ded by clear state goals, po11cies, and
standards.

Start1ng with these two basic assumptions, we propose an
expanded framework for land use decision-making in T1dewater
V1rg1n1a. Th1s framework 1s des1gned to preserve local autonomy and
flex1bl11ty wh11e guarantee1ng protection of the water qual1tYI
shorelands, tr1butar1es, and habitats of the Chesapeake Bay. Wh1le it
15 currently proposed only for Tidewater localities as defined in
sect10n 62.1-13.2 of the Code of Virginia, this model for the state­
local relat1onsh1p 1n land use planning and decision-making could be
extended to other parts of the state as resource protection issues
dictate.

The essentlal elements of the expanded land use dec1s1on­
mak1ng framework we recommend are:

• a statutorypolicy setting fortn state Interests In
protecting tne Bay

• newplanning andzoning enabling legislation languJ(qe tnat
grants localities specificpowers to regulate for natural
resource protection purposes

" minimum state standards for comprenensive plans in
Tidewater local,·ties tnat wouldpertain to geograptlic
areas OfpartICl/Jar concern.· snorelands:. wetlands:. sand
dunes andbarrier Islands

• mandatory zoning in Tidewater localities
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II requirements tllat zoning andsubdivision ordinances
within tne geographic areas orparticular concern be
consistent with the goals andpolicies established in local
cOfl7preIJensive plans

• requirements that any changes fl7ade In comprehens,·ve
plan~ zoning ordinance~ subdivision ordinances -- plan
amendment~ zoning ordlnant,'"'e text ormap change~

subdivision ordinance revisions -- that Involve the
geographic areas orparttel/lar concern be consistent with
state policies andstandards

• state financial and technical assistance to Tidewater
local/ties to aid In the preparation or localplans and
ordInances

II ad'/Isory state comment on anyprojectproposal In a
Tidewater jurisdiction (hat requires localgovernment
action when such comment is requestedby a local
governmen~' advisory comments shouldbe completed
witIJfn establIshed tin7e If1l7/tS

II anew state-level cftizenboardresponslble rorcarry'ing
out these new activities including de'~'t?loplngstate
standards.. approvIng localplans andordinances once
consistency with state standards is achieveft and
preparIng advisory comments on Individualproposals
when requestedby local government.

Clarification of State Polley and local Powers

It should be estab11shed in statute that:

"In order for the Commonwealth to protect its atmosphere,
lands, and waters from pol1ut1on, 1mpa1rment, or destruct1on,
for the benefit, enjoyment, and general welfare of the people,
it must exerclse lts legls1atlve author1ty to develop a compre­
hensive land use pol1cy which recognizes the traditional role of
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local government while at the same time fulfills the Common­
wealth's constitutional duty to preserve its natural resources,
espec1ally the Chesapeake Bay and all other waters of the
Commonwealth, The State must share with local government
the obl1gat1on to protect these waters, The power and author1ty
to manage thelr lands for th1s purpose should be delegated to
local governing bodies, and they must exercise this additional
author1ty 1n a manner that 1s compat1ble with state regulat ion
and po11cy and that insures the proper d1scharge of" the publie
trust respons1bl1ltles of the Commonwealth.

The protection of the public interest in the natural
envlronment and the promotion of the general welfare of the
people of the Commonwealth requ1res (1) that the counties l

c1ties and towns of Tidewater Virginia adopt Comprehensive
Plans and Land Use Ord1nances in accordance with state
estab11shed guidelines that define and protect those shoreline
areas which, if improperly developed, would result in damage to
important natural resources, especially the Chesapeake Bay and
its tributaries; (2) that the Commonwealth makes its resources
aval1able to local governing bod1es by providing financ.ial and
techn1cal asslstance, policy guidance and overslght when
requested by local government or required by state law; and (3)
that all regulatory agencies of the Commonwealth be required to
exercise thelr delegated authority in a manner consistent w1th
the prov1s1ons of local Comprehensive Plans and Land Use
Ordlnances whlch have been developed in accordance with state
standards,"

This pol1cy is needed as a basis for developing state standards
for land use planning and dec1s1on-mak1ng 1n the Tidewater area, The
polley also w111 prov1de the rat10nale for grant1ng local governments
spec1flc plann1ng and zon1ng authorlty to protect shorelands,
wetlands, water qual1ty and other cr1t1cal environmental resources.
G1ven Vlrgln1a's narrow legal1nterpretatlon of local powers, local
governments w1ll need to be granted additional authority to be able to
1mplement thls pol icy effect1vely.
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MInImum Standards and Requ1rements

Under current state law, each local government in V1rglnia 15
required to have a planning comm1ssion, a comprehens1ve plan} and a
sUbd1vls1on ord1nance. V1rgln1a's local plann1ng legls1at1on author1zes
local governments in prepar1ng Comprehenslve Plans to survey and
study:

"Use of land, preservation of agricultural and forestal
land, protect ion of food and flber, characterlst lcs and
conditions of existing development, trends of growth or
changes, natural resources, population factors, employment
and economic factors, existing publie fael11t les, drainage,
flood control and flood damage prevent10n measures,
transportat ion facl lit1es, the need for housing, and any
other matters relat1ng to the sUbject matter and general
purposes of the comprehensive plan," (Va, Code § 15.1-447)

At present there 1s wide var1ation in the quality of local land use
plann1ng 1n Tidewater Virginia. Th1s variation 1s caused by a number
of factors including inadequate financial resources and technical
capabl11ty to develop effectlve local plans, lack of state standards,
and lack of any provisions for state review.

Zonlng, which is one of the major tools for implementing
planning goals and policies, 1s author1zed 1n Virginia but 1s not
required, Most Tidewater jurisdictions have some form of zoning in
place, but in many cases the zoning ordinance and lndlvldual zoning
dec1sions bear no mean1ngful relat1onsh1p to the goals and pol1c1es of
the plan. We have concluded that some fundamental changes are
needed to carry out the intent of our current planning and zoning laws
to protect the Bay and lts env1rons.

We recommend the State strengthen the comprehensive planning
requlrement in Tidewater Virginia. Though we do not be11eve It is
necessary to require that all land areas covered by comprehensive
plans in thls reglon meet state standards, we do believe the State
should estab11sh standards for those areas wh1ch crlt leal1y affect the
public trust responslbl11tles of the State. The purpose of these
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standards 1s to allow the State to execute its respons1bl11ty to
protect the waters and hab1tats of the Bay and 1ts trlbutar1es, and the
standards must be speclf1c enough to ensure that land convers1on,
development, and management pract1ces do not threaten these
resources, To be most effect1ve, however, the standards should allow
a variety of approaches and reglJlat10ns tal10red to local condlt1ons
and needs prov1ded state standards are met.

In our view the land areas wh1ch should be governed by state
standards 1nclude at a m1n1mum the follow1ng geograph1c areas of
part1cular concern:

• shorelands along tributaries and the Bay
• wetlands
• coasta1sand dunes
• barrier islands.

These are areas of partlcular concern identified in Vlrglnla's Coastal
Resources Management Program. In some cases these areas have not
been defined clearly In terms of boundaries, size, or geographic reach.
Defining these areas should be one of the first responslbl1itles of the
new citizen board. There are other geograph1c areas that are
important to local and state interests such as drlnking water supply
areas that arguably should be gulded by state standards, but 1n our
view the areas listed above are the ones that are essent1al to the
protection of the Bay,

In addltion1 we recommend the State make zoning mandatory in
all Tidewater local1t1es. Zoning should not be an optlonal tool; it 1s
an essent1al feature of any serious effort to 1mplement compre­
hensive plans. Zon1ng laws should be requ1red to be consistent with
the objectives of the local comprehensive plan. Plans are official
documents that set out the goals, and policies of the community.
Accompanied by supporting data, maps, and other illustrative and
descript lve material they provlde a valuable foundat ion for the day-to­
day decisions faced by citizens and local government officials. But
plans are not laws. Zoning is needed to specify the uses of land. In
evaluating zon1ng decisions against charges that the local government
has acted arbl trarl1y, state courts have placed increasing emphasis on
comparing the zoning action to the goals articulated in the
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comprehenslve plan. The eVidence of a common thread between
rezonlngs and plann1ng pollc1es and goals has the double advantage of
encourag1ng publ1c accountab111ty and prov1d1ng greater clar1ty and
pred1ctab111ty to pr1vate part1es lnt.erested 1n land development.

State ConsIstency Rev1ew

Initially, each jurisdiction will need to develop or demonstrate
that it already has a set of plans and ordinances designed to protect
the natural resources of the Bay and its environs. These local plans
and ord1nances must be reviewed and approved at the state level to
ensure consi stency with all approprlate state requi rements.
Subsequent revisions to a comprehensive plan or changes in a zoning
ordinance that involve the geographic areas of part1cular concern that
are sUbject to state standards would have to receive approval from
the State to ensure that consistency with state standards is
malnta1ned. Throughout this process, the State must prov1de
localities with the flnancial and technical assistance they need to do
this job well.

Advlsory Comment Process

While we believe the state standards and financial and techn1cal
ass1stance we have recommended will improve local governments'
capacity to develop plans and ordinances cons1stent with local goals
and state pollcles, an add1t1onal type of state assistance may be
needed. We recommend the State, either directly or through the
Planning Dlstr1ct Comm1ss1ons, be prepared to prov1de adv1sory
comments on 1ndlvldual project proposals at the request of local
governments 1n the Tidewater area when such proposals call for local
government action of some k1nd. This would g1ve local governments
the opt1on of hav1ng additional informat1on on the local and reg10nal
impacts of any proposed development w1th1n thelr jurisdiction before
making a decision.

14



A New C1t1zen Board

We have recommended a strengthening of the exlst1ng state­
local relationship for land use planning. We are also recommending a
number of new activities at the state level.

Once we agreed that certain new state functions would be
needed, we sought a sUitable home for these in one or more existing
state agencies. We were re luctant to propose a new ent1ty in state
government unless it was truly necessary, and we closely examined
the mandates and respons1b111t1es of exist1ng agencies. We also
considered the need for these tasks to be undertaken by a body set up
to make decls10ns that are both politically diff1cult and technically
complex. In the end we concluded that a new citizen board was the
only way to develop and administer an effective program sensitive to
the wide range of interests and concerns that are involved. We
bel1eve the kinds of tasks and decisions we are recommendlng should
be undertaken by a body that 1s politically accountable and 1s not
burdened by previous commitments and respons1bl11t1es.

We propose tnat a new citizen board wit/) Its own executiv-e
director andstaffbe estab/isnedunder the Secreta/)/ ofNatural
Resources to carry out these tasks. The boardshouldbe appointedby
tne Governor andsIJouldrepresent [fie full range of interests In
Tidewater, Including local government and the businesS" deviJlopn7ent
agricultural andenvironmental communities.

The inItial responsioilities or the board wouldbe.'

• to develop standards for local comprelJensive plans in
Tidewater Virginia tnat pertain to the geographic
areas ofpartIcu/ar concern

• to provide financial and tel.,.'lJnlcal assistant""e to tlJese
localities while they are preparing IOLalplans and
ordinances

• to approve IOLalplans and ordinant,'-'es once L'-'onsistent)/'
witll state polic.y andstandards is acnieved
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• to receive notIce orproposedamendments to approl/ed
plans andordinances (tlat relate to ttle geograpnlc areas
i'"l(partit....ular t.,....()ncern and t(..'"1 review tnest? proposed cnanges
for consIslenC:J/ Witn statepoliL)/ andstandards

II to (,"'onduct advisory rel/iews or indil//(jual projects wlttlin
established time lin7its wnen sue/) re'/If3I+'S are requested
b)/ a localgOIt'-ernment

Thls program wl11 require close cooperation between the new
board and local governments 1n the T1dewater area. From the outset
the citizen board and 1ts executive director and staff should establish
effective working relationships with local governments. The board
should seek the advice of local governments and others in develop1ng
state standards for the geographic areas of particular concern. We
bel1eve the processes of ana lYSlS, discussion, and negot1atlon that go
into the development of the local plans will contribute s1gnificantly
to the understanding and qual1ty of land use decisions in th1s region.

To be sure this program l1ves up to its 1ntent, dead11nes for
complet1ng the var10us init1al tasks should be set and the cit1zen
board and its act1vltles should be sUbject to the same legislative
oversight process that exists for all programs including a regular
program rev1ew and evaluation by the Joint Legislative Aud1t and
Review Commission.

Coord1nat1on W1th ExIstIng Agenc1es

In all instances we favor us1ng ex1st1ng structures and agencies
when this can be done w1thout in any way sacrificing the 1ntent and
effectiveness of the lnltlatlve. While we believe a new cltlzen board
with its own staff is crucial to the success of these new 1n1t1at1ves,
it must work closely with staff in existing agencies that have ongoing
land use programs to take advantage of their expertise and maximize
coordlnat1on. The Secretary of Natural Resources serves as a
coordinator for the state's resource protection programs. Placing the
new board under the Secretary establishes it as an important
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component 1n the Commonwealth's overall resource protect1on
program.

A number of Planning D1str1ct Comm1ss1ons in ttle T1dewater
area are already prov1ding technlcal ass1stance to local governments.
We suggest that, when appropriate) both the new clt1zen board and
local governments make use of the Plann1ng D1str1ct Comm1ssions to
help develop cons1stent local plans and ord1nances. The Planning
Dlstrlct Commlssions are already familiar with local conditions and
can) 1n many 1nstances, provide a useful br"1dge between the state and
local level.

Fund1ng

We recognize that the General Assembly will have to provide
specific appropriations If this new Tidewater land lise program IS to
be executedeffectively. Establish1ng and staffing a new citizen
board and prov1d1ng f1nanc1al and techn1cal assistance to local
governments w111 requ1re new funds. Wh11e the new cit1zen board w111
work closely with ex1stlng agencies, it must be adequately staffed to
meet 1ts responsib1lities without placing add1t1onal demands on these
agenc1es. We antic1pate that for the next few years federal coastal
zone money could be used to f1nance some of these act1v1t1es) but
these funds will not be sufflc1ent and are not permanent. To 1nltlate
and ma1nta1n an effecttve program) new state fund1ng w1l1 have to be
provided.
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STRENGTHENING EXISTING PROGRAMS

As the resource protection aspects of land use decisions have
become clearer, the State has initiated a number of programs
deslgned to protect sens1tlve areas and manage certain land use
actlvlt ies. These programs represent key elements in state-local
cooperation to protect the Bay. They have many attractive features
and in some cases have served as models for other states J but we
be11 eve that:

• Clearer state guidelines and rinant,"'ial and let-YIn/cal
assistance (or locall!les are needed II· ex'is!ing state land
use andresource protection progran7s are to be effectively
andconslstent!)/ implementedat tfle local/evel.

• Both state agencies and localgOI/'ernn7ents !;)YJouldbe
provided wit/} tfle neces:;''drypowers andpersonnel to
guarantee compliance ulitn state laws.

In our view, implementing these two fundamental recom­
mendat ions and strengthen1ng indiv1dual programs in the ways
suggested below are essential to our long-term efforts to protect the
Bay. Along with the new land use planning initiatives we have
proposed, they provide the necessary features of an effectlve state­
local program to protect the Bay and its environs.

Wetlands Protectlon

Wetlands perform a number of 1mportant natural functions and
are acknowledged to be a critical factor in a healthy Bay ecosystem.
They store water during flood times and protect water bodies from
sediments, nutrients and other pollutants. Wet lands are necessary
fish and wildlife habl tats, and coastal wet lands provide important
breeding and feeding grounds for finfish and shellfish,

Virginia's current wetlands law requires a permit for any
construction or alteration 1n tidal wetlands and establishes state
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guidelines for granting permlts, Local governments can implement
this program if they choose by establishing a local wetlands board to
revlew and grant permits in accordance with state standards, If a
local government chooses not to administer the program) the state
administers it directly, Local decisions can be appealed to the
Vlrglnla Mar1ne Resources Commission on procedural grounds only,

While the law provides an effective framework for protecting
tidal wetlands in Virginia, certa1n shortcom1ngs need to be addressed:

lack of adequate tralning and financial and technical
assistance for local wetlands boards

lack of guidance on how local boards should take
cumulat lve and upland impacts into account

inadequate monitor1ng and enforcement efforts.

For this program to live up to lts potential, Virginia needs to
take the following steps,

• Provide mandatory training and financial and lectin/cal
assistance for local board0 Includingpreparing a
procedural and technical fl7anllal for grantingpermit0
andproviding training in each locallt)/.

II Streng!nen monitoring andenforcement of wetlandspermit!,
b.yadd/ng enforcement staffat the state and /o(,'Qlleve/ and
mak;ng the Virginia l1arine Resources Commission declslon­
fl7aktngprocess sUbject to requirements set out In the
AdmfnlstratIve Procedures A{..~t.

• Expandstate permittingguidelInes to address (.,.~(Jn7ulativ'e

lmpacls.. Ih7pacts ofuplandactivities on wetlands and iII

review ofallpracticable on-site and v'lable ofr-site
a/lerna!ives.

II Allowpern7"! fees to reflect more closely the true (,"051 of
reviewing tne Individualpermit request.
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• Develop a perf/7ft program for state and IOLdlgovernment
projects.

In add1t1on, currerlt law provides no state protectlon for
Virginia's thousands of a"cres of non-tidal wetlands. The largest
port1on of" these are found in the Chesapeake Bay drainage basin,

• The importance ofnon-tidal wetlands needs tt') be
recognizedanda legislative Initiative de,,,-elt1ped to
preserv'e them.. recognizing tnat agr/t,"'ultural roresta~

andother economic interests as well as env'lronmenta/
(,roooncerns nave to be considered in dev-eloplng suen a
program

Sand Dune Protect1on

It is the pollcy of the Commonwealth to protect its primary
sand dunes from being damaged or destroyed by human activity, Under
the Coastal Pr1mary Sand Dune Act any construction activity affecting
these dunes requires a permit from a local wetlands board or from the
state 1f no local board exists.

The controversy that has surrounded dune protection in V1rg1n1a
in recent years points up the difficulty lnvolved in protect lng the
resource while accommodatlng "necessary" economic development
whenever poss1ble, Lack of consistency in applying permit guidelines
and the leg1slature's Willingness to grant exemptions from the law in
some cases have led to confusion and crlticism of this program.

• Tne State shouldre-assert its COfl7fl7itn7ent to ~-norellne

protection. It snouldrequire consistent application or
guidelines In grantingperfi7/1s. Tne legislative language of
tfie sand dune lal+' shouldbe rel/iewedalong wit/) gllldanf-rooe
to tlJe VI1RC to be sure !nat dune-disturbing a{,rootl'l/i~J/ Is
all£.')wed only wIJen It can be done wittJout damaging ttle
resource. #4/50.. tlJe derlnition or "reac/)" sIJou/dbe e
expanded to inL.roolude ttle At/antic Ocean Side of tne Eastern
Snore
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As w1th wetlands protectlon, this program wl11 benef1t from a
stronger monitoring and enforcement capacity in local wetlands
boards and at the state 1eve1.

Eros1on and Sed1ment Control and Stormwater Management

Run-off from construction sites and urban areas contributes
nutrlentsl toxic sUbstances, and sediment to the Chesapeake Bay and
1ts tributaries. The share of non-point source pollution com1ng frorn
these sources increases as urbanlzat10n and land conversion increase,

In 1973 Virglrlla passed the Erosion and Sediment Control Law
designed to minim1ze 5011 erosion and run-off during construction
actlv1t1es, The law requires the State to set m1n1mum standards for
local erosion and sedlment control programs; each local1ty must, 1n
conjunction wlth local 5011 and water conservation districts,
establ1sh a program with standards at least as strict as those
established by the State. Before engaglng 1n any land disturbing
activity, a property owner must file an eros1on and sediment control
plan that meets these local requirements. The law currently applies
to all land-d1sturbing activities except construct1on of rail and
utility lines, farming and forestry activities, single family dwellings
not 1n a subdlv1s1on, construct1on on federal land, surface m1n1ng, and
011 and gas exp1orat ion.

While a number of jur1sd1ct1ons and 1ndlv1dual projects
demonstrate exemplary eros1on control pract1ces, this program 1s
implemented and enforced unevenly statewide, A shortage of
personnel at the state and local levels adds to the problems of
effective implementation. In add1t1on, V1rgln1a lacks an adequate
stormwater management program to protect water Quality once
construct1on is complete.

V1rginia's stormwater management activities, developed as part
of the Erosion and Sed1ment Contro1Law, r,ave been in place since
1980. The stormwater program was designed to deal with erosion and
floodlng concerns related to urban run-off and does not address water
quality. According to a 1984 Attorney General's oplnion, the exlstlng
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law does not provlde the authority to address water quality concerns
except for sedimentation.

A number of steps need to be taken to provide V1rg1n1a with an
effect1ve program to protect the waters of the Bay f"rom the
contaminants and sediment produced by land development actlvitles
and continuing urban uses.

" The Division ofSoil and Water Conservation snouldbe
granted aut/)ori~J/anddirected to carr.yout a stronger
oversight role andsnouldbe provided the necessary staff
to do this.

• Statutory autlJori~yshouldbe expanded to a/low tne
s!orml+'ater managen7ent program to address water qua/i~y

concerns If/eluding establlstJingperformance criteria and
requiring erosion andsediment controlplans !t} address
pos!-completion run-off.

• Tnt? legal status ofstate guidance in ttJese progran7s snould
be clarified to Indicate which requirements are mandatory
and wh/ctl are advlso!)/.

if The law stJouldbe stri~'"-tlyapplied to all state and local
governn7ent projects,. and t,'"-urrent exen7pt/l,.')ns for utilities
andsurface and deep mines ~-nouldbe reconsidered.

• Participation in training sessions stJou/dbe fl7andato!)'" for
anyperson who prepares or t.,.~ertifles erosion andsedin7ent
controlplans,.' tnese sessions shouldbe offered in
each locality.

• Tne State should exan71ne tne adequat:l/ £.1{ fees being
clJarged to ret/few indil/ldual erosion and sedin7ent t...'"-ontro!
plans.

II Long-terfl~. tne State ~-nouldci1nsider fl7a/(lng erosil7n and
sediment control requlren7entspart {){ ttle state building
code to Irnprov-e consistency in Ifl7plen7entalion and
enforcen7ent
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Management of AgrIcultural and Forestal lands

The sediments, fert l11zers, and pest lcldes carried In
agrlcultural run-off contrlbute significantly to the water quality
problems in the Chesapeake Bay. The impact of any partlcular
agricultural and silvacultural act1vlty var1es widely depending on the
kind of actlvlty and the extent to whlch best management practlces
are employed.

In an attempt to address this portion of the non-point source
pollut ion prablem, one of V1rg1nia's first Chesapeake Bay In1t1at1ves
was an education and cost share Best Management Pract1ce program
(BMP) for farmers. The BMP program is not a regulatory program, It
is a voluntary 1ncerlt1ve-based program. While some 1,500 farmers
have part1c1pated to date keep1ng thousands of torlS of potent1al
pollutants out of the Bay, trley are only a small portion of the 24,000
e11g1ble farmers 1n the V1rglnla port10n of the Chesapeake Bay basin.

There are recent federal initiatives that attempt to coordinate
agricultural production goals With environmental goals. The Food
Security Act of 1985 (also known as the 1985 "farm bill") offers a
series of incentives and penalties designed to take highly erodible
land out of production. One major provision of the law allows farmers
to remove their e1igib le acreage from product10n for ten years 1n
return for annual rental payments and some technical and financial
conservat ion assistance. At present, Virginia farmers are not signing
up 1n large numbers and less than 3 percent of eligible acreage is
enrolled 1n the program because current incent1ves are not adequate
to offset the losses incurred when the land is taken out of product ion.

Careful management of Virginia's agricultural and forestal
lands ls essential to the long-term health of the Bay. Well managed
farms and forests pose less threat than urban uses and can in fact
make a pos1tlve contribut1on to water qua11ty by stab111z1ng so11s,
protect lng wet lands and reduclng run-off. Poorly managed farms and
forest operat10115, on the other hand, pose major threats to water
qua11ty~
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In our view it should be state policy to actively encourage
agriculture and forestry on land 1n the Bay basin and to 1ncrease the
amount of farm and forestry acreage under best management
practices, We recognize the precar10us financial condition of many
Vlrg1n1a farming operations and the need to provide incentives and
compensation in exchange for requiring farmers to take certain lands
out of production. To fulf111 the State's resource protection
responsib1lities without discouraging farm1ng and forestry activity,
we recommend ttle following:

;, Tne State's use value taxation law slJouldbe amended to
require a farm or forest managementplan aspart of
eligibility;' ttle State slJou/dpr(..~vlde tet.'tInica/ ass/stance
in preparing !!7ese plans wlJen Individual farmers or
foresters request it

;, Ttle State snouldsupport ~"'urrentefforts to increase tne
lev-els ofp~vn7entavailable to Bay area faro7ers under tne
/985 farn7 bill (l}r la/(Ing 17lglJly' erodible lands out or
productIon and ifnecessary' supplement t!Jose funds.

• Add!!ional edut-ation/outreach efforts s!Jt..1uldbe funded !J.y
tne State to ma/(e eligible farmers aware tnat If tne.,v nave
not put tneir nigtJly erodible soils into a reser.;'6' program
~v 199~ they' must Ifl7plefl7enl best fl7anagen7ent practices
on tIJem t..'r /t'Jse federal financial support on all tne land
the)/ farm

" Tne State ~-nouldrequire tne use 0;best fl7anagen7ent
pral.~t/ces ()n ~-n{,."reline ;arn7 lantZ- farn7ers ~-n(..'uld ",,~(..'rl<: with
tne Division ofSoil and w~terConservation to select the
fl70St appropriate practlt,'""es and tne State snouldP~l/ (ne
cost of establisfllng the BfIP's with farn7ers assuming a/I
fl7alntenance costs.

Open Space Acqulsition and Protect1on

Under the Open Space Land Act the State is authorized to
acqulre park land for open space and recreational use, In recent years,
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however) no funds r,ave been appropr1ated for this purpose. The State
also has a program whereby it can receive conservation easements to
preserve open space, These programs should be expanded and new
avenues explored for public/private cooperation in preserving
environmentally sensitive areas.

In some cases, regulation will not be the most appropriate way
to protect environmentally sensltive lands. In those 1nstances
outright purchase or purchase of easements or development rights
should be considered. An aggressive open space acquisition and
conservation program 1s needed tomake this aspect of Bay protection
a reality.

" The State should establish an open space acqulsitl£'1n lund
forpurchasing lana development rightS" or easen7enls for
partiCl/larly valuable areas· tnat cannot be protected in
other ways andprovide a rei/able source of funds to finance
thiS,,' Ifa RealEstate Transfer tax IS adoptea conSIderatIon
shouldbe given to a(locat/ng aportIon ofStich a tax' to an
open space acq(Jls/l';on fund.

1# The State should expand Its easement program,. actIve(y
seek/ng donation ofeasements and IfI parttel/lar
encouraging landowners/developers to grant conservation
easements along b-tJorellnes and in ottler critical areas

• The State should ent"'oI.Jrage the use ofprivate partner~-tJjps

to limit del/elopn7ent intensity· on envlronn7enta/~y sensitive
lands byprol'ldlng technical assistance and tax· abatements.
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CONCLUSION

The Chesapeake Bay ecosystem cannot be protected wlthout
alterlng the patterns of land use and development that have
contributed to 1ts deter10rat ion. Changes must be made 1n the way we
approach land use dec1sions. Private stewardship and communlty
planning efforts must be strengthened.

If these recommendat ions are implemented, private landowners,
developers, and citizens will have a clearer sense of where
development 1s being encouraged and where spec1al approvals and
mit1gation measures wl11 be required. A land use plann1ng, zon1ng, and
management process that moves in the d1rectlons we recommend
offers the benefits of greater certalnty at the same time that it
provides more effect1ve protect10n of our land and water resources.

We developed these recommendations 1n response to the State's
constltutlonal responslb111ty to 'protect the natural environment, but
they also prov1de ways for local governments in T1dewater Virg1n1a to
protect their communities and shape thelr economies. We believe that
if these 1nitiat1ves are adopted, Virginia w1ll have an exemplary
program that can serve as a model for state-local cooperation to
protect a vital resource and enhance the communit1es that surround it.
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