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Glossary* 

m t r a a e u  - a p r o f e s s ~ o n a l  stock trader who p r o f l t s  from 
diir'ferences in pr lce ,  ss Ira the sinuitaneous purci.iase of 
stock In a coiapany belng  acqurrcd and sale of stock in ~ t s  
proposed acqulrer. A r b ~ t i a g e u r b  arternpt to p r o f i t  from 
cakeovers by c a s h ~ n g  l n  on the expected r l s e  in the przce 
of t h e  targe t  ccnpany ' s shares .  

n e ~ ~  C ~ ~ t i Q n / l i ~ a t o r  F; tgt=~te~  - - .  - statutes  whlch 
p r o h r l i t  a person who has  acqtlred a specifled percentage 
of shares front engaging In a b u s m e s s  comblnatlon with the 
corporation for a ntoratorlun per106 ( three or f l v e  y e a r s ) ,  
unless the acqulrer recelves approval  by a rnajcr l ty  of 
disrnterested dzrectors and two- tkrds  of the dlcxntere s t ed  
holders of v o t i n g  shares .  

ent h u  - a l e g a l  concept emtodled In 
various s t a t e  c o r p o x a t ~ a n  l a w s  w h ~ c h  has provxded 
management and bcards of dlnectors vl~ith v l r  tual nrt~rnun~ty 
from shareho lde i :  s u ~ t s  because  t h e i r  d e c ~ s ~ o n s  can be 
challenged o n l y  an very I l n r l t e G  grounds, Directors and 
nzlnarjernents of target  companies often Invoke the r u l e  In 
defending themselves a y a ~ n s t  shareholder s u r t s  wk1sc11 accuse 
them of a c t ~ n g  in t h e l r  own se l f -~nteres t  d u r ~ n g  takeover 
b ~ d s .  Recent court dec&slons have lessened t h e  immun~ty  
provieed by the rule .  

Cont ro l  Share A c q y ~ s b t i ~ ~ 2  S t a t u t a  - statutes  whnch deny 
voting power to an acqulrer of "control sharesn  unless the 
m a j o r ~ t y  of " d ~ s l n t e r e s t r d ~  stockholders vote to confer 
votirig power. 

-01 S- - share  whlckt, w21en ad&& to other shares 
owned by the scquirer, equal or  exceed speclfled ttireshoid 
l eve l s .  

Cre~~n918keo m- v a  - t h e  graCual accumulation of a company's 
stock through purchases in t h e  open market. S lnce  federal  
law requarks no publlc d ~ s c l o s t i r e  of s t o c k  ownership or 
takeover lntentionb until one's holdings t o t a l  5 percent of 
a company's sharesr a b l d B e ~  may c o n r r o i  a substantial 
portion of t h e  taryet company's stock at tlie outse t  of a 
takeover contest .  

*Sou-: ~ a r r o n  ' s  D l c t l o n a r y  of F ~ n a n c e  ar,d Investment 
Terms 



G P u c h c h  lecrative c o n t r a c t  glven to a top 
executive to provlde l a v l s h  b e n e f l t s  in case the company 
1s taken over by another f i r m ,  r e s u l t i n g  i n  t h e  loss of the 
job. 

Greenmazl - payment by a  takeover target t o  a p o t e n t i a l  
acqulrer, u s u a l l y  t o  buy back acqulred  shares at a prenlium. 
In exchange,  the acqulrer agrees n o t  t o  pursue the  takeover 
bld f u r t h e r .  

ed D-sure S- - statutes w h ~ c h  are slmllar 
to the Williams Act and t y p ~ c a l l y  require  f l l ~ n g  cer ta ln  
disclosure documents w i t h  t h e  corporation and/or the state 
regulator.  

w e  Tender 0- - o f f e r s  made by a t h i r d - p a r t y  bidder 
d l r e c t l y  to  shareholders of a target, but opposed by t h e  
management and directors of t h e  t a r g e t .  

J - w u v o _ u _ t  - a t r a n s a c t i o n  In whlch a group of 
i n v e s t o r s  a c q u i r e s  and "takes private" a publicly-owned 
company (or a divsslon or subsidiary of a £ u r n ) .  The  
acquisition 1s usually l n l t ~ a t e d  by an lnvestrnent banker, 
often An partnership with members of  t h e  f lrmi s management. 
The t r a n s a c t ~ o n  also depends on borrowing most of the 
purchase p r i c e ,  u s l n g  t h e  f lrrn's  a s s e t s  as  c o l l a t e r a l .  
Leveraged buyouts have been undertaken t o  prevent h o s t l l e  
t a k e o v e r s .  

P o ~ s o n  P U  - s t r a t e g i c  move by a takeover  target company 
t o  make ~t's s tock  less  a t t r a c t i v e  t o  an acqulrer. For 
i n s t a n c e ,  a fzrm may Issue a new ser les  of pre ferred  stock 
t h a t  glves the shareholders the r ~ g h t  to redeem it at a 
premlum price after a t a k e o v e r .  This s t r a t e g y ,  when 
t r i g g e r e d ,  sharply Increases  the company's level of debt 
and wlll raise the cost of an acqulsltion. 

B a 1 W  - a person, group, or company attempting to execute 
a hostile takeover. The t e r m  i s  frequently a p p l l e d  to 
those who spec~allze in h o s t i l e  takeovers. 

Statutes - s ta tu tes  which require  that an 
a c q u l r e r ,  after having obta lned  a s p e c i f i e d  percentage of 
stock,  glve  notice to  the other shareholders and glve  those 
shareholders the rlght to demand a f a l r  value  payment f o r  
t h e i r  shares .  

Ice S t a w  - s ta tu tes  w h ~ c h  pxohlb l t  
a n y  business combinations between corporations and 
a n t e r e s t e d  shareholders unless approved by a s p e c l f l e d  
supexmajority v o t e  of  shareholders or unless they meet 
c e r t a l n  f a ~ r - p r i c e  or falr-value requirements. 



T a k e o v a  - c h a n g e  zri tlie controlllng l n t e r e s t  of a 
corporation. 

m e t  C o w  - 41rm that has been chosen as attractive 
for takeover by a potentla1 acqulrer. 

T e n d e r  Offer a p u b l l c  o f f e r  to buy some or all of the  4 

stock of a corporation w i t h i n  a specifled tune perlod. 
Notlce of t h e  offer must  be E l l e d  with  tkre S e c u r l t l e s  and 
Exchange Commlsslon on schedule 14D-1, d l s c l o s ~ n g ,  among 
other t h l n g s ,  c e r t a l n  f lrtancxal  information about the 
b i d d e r .  The p r l c e  offered is generally well above t h e  
current market prlce of t h e  stock, to Induce stockholders 
to tender their shares to the bidder, 

T w o - T ~ e r  Tender O f f a  - an or'fer t o  pay a c e r t a i n  amount 
per share, usually In cash, f o r  a controlllng l n t e r e s t  in a 
corporation's stock, and then to acquire the remainder of 
t h e  stock a t  a lower p r l c e ,  usually by means of an exchange 
of stock or a combinat~on of cash and stock. B ~ d d e r s  using 
t h i s  t e c h n ~ q u e  hope t h a t  shareholders w i l l  "stampede" t o  
tender t h e i r  shares for the  hlgher p u c e  offered on the 
"front  end" of the d e a l ,  r egard le s s  of the wishes  of the  
target company's management. T h l s  type of offer is a l s o  
known as a "front-end-loaded tender offer." 

m ~ t e  - frxendly acqulrer sought by t h e  target of an 
unfr l e n d l y  takeover, 
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HOSTILE CORPORATE TAKEOVERS IN VIRGINIA 

EXECUTIVE SUMMARY 

Thl s  study was undertaken i n  accordance wlth H J R  No. 
139 ,  which i d e n t i f l e d  t h e  primary study o b l e c t i v e s :  

I Determine the e x t e n t  of the problems w l t h  h o s t i l e  
corporate takeovers In V i r g i n i a  and t h e i r  impact 
on t h e  Commonwealth s economy. 

- Cons ider  how other s t a t e s  a n d  t h e  f e d e r a l  
government, including c o u r t  d e c i s i o n s ,  addressed  
Issues of h o s t i l e  c o r p o r a t e  t a k e o v e r s ,  

- Consldex p o s s l b l e  l e g l s l a t l o n  t o  protect 
Vx rgxnia  Is corporations and employees from t h e  
adverse effects of such t akeove r s ,  

Two b i l l s ,  HB 983 and HB 9 8 4 ,  addressed the  subject i n  
t h e  1988 Ses s ion .  BB 983 was adopted t o  amend Article 14 
of the V i r g i n i a  Stock Corpora t ion  Act.  The second bill, HB 
984, was held over f o r  c o n s ~ d e r a t i o n  rn the 1989 S e s s l o n  
and is treated a t  some length i n  this s tudy .  

The magor top lcs  i n  t h i s  r e p o r t  rnclude: (1) economlc 
perspectlves, t a k e o v e r  e x p e r i e n c e s ,  a n d  p o l z c y  
c o n s l d e r a t ~ o n s ;  ( 2 )  regulatory programs of other s t a t e s ;  
(3)  takeover  r e g u l a t ~ o n  i n  VL rglnxa; and ( 4 )  conc lus lons .  

A r e v i e w  of e c o n o m i c  l z t e r a t u r e  r e v e a l s  a s h a r p  
diversion of vlews, rang lng  from the view that  t h e r e  IS a 
strong need t o  regulate t h e  t a k e o v e r  p r o c e s s  to t h e  view of 
f ree-market econom~sts who h o l d  t h a t  such r e g u l a t ~ o n  
undermines o p e r a t J o n  of f ree-market  forces and should be 
avoided.  

A review of c o r p o r a t e  t akeove r s  p r e s e n t s  a collage of 
dzverse and often con£ l i c t i n g  ~nformatson .  However, it 1s 
c l e a r  that takeovers a r e  changlng t h e  face of c o r p o r a t e  
America. Today, t h e  number and size of corporate t akeove r s  
IS enormous. Hundreds of b i l l z o n s  o f  dollars and thousands 
of people a t  Investment banks, commercial banks, and law 
flrms are now lnvolved i n  takeovers. The l i n e s  between so- 
c a l l e d  corporate r a i d e r s  and other takeover bldders have 
become b l u r r e d ,  a s  major corporations and i n v e s t m e n t  



bankers h a v e  become malor part~clpants. Fore lgn  
participation is substantial; In 1987 ,  forelgn transactions 
accounted f o r  I r l  percent of a l l  the m e r g e r s  and 
a c q u i s l t l o n s  i n  t h e  Unl ted  Sta tes .  

Over t h e  years ,  a number of corporate takeovers have 
occurred In V l r g l n i a ;  for purposes of ~ l l u s t r a t l o n ,  t h e  
s t u d y  revrews thlrteen r e l e v a n t  cases and suggests t h a t  
there 1s no reason t o  believe t h a t  t h e  Vlrglnla experlence 
d x f f e r s  significantly from t h e  natlon a s  a w h o l e .  
Certainly t h e s e  cases serve t o  document t h e  l e g z t l m a t e  
concerns expressed by the General Assembly in HJR No. 139. 

The study proceeded on t h e  b a s l s  that  there is a close 
relationship b e t w e e n  economic p e r s p e c t i v e s ,  takeover 
experience, and p o l l c y  issues. After a review of economlc 
p e r s p e c t i v e s  and  t a k e o v e r  experlence, a s e r i e s  of 
conclusions r e l a t e d  t o  p o l  l c y  c o n s i d e r a t i o n s  w e r e  
fo rmu la t ed .  The primary policy related conclusions: 

- There is no certainty concerning whether hostile 
takeovers are good o r  bad, E x l s t l n g  emplrlcal 
analyses p r o v i d e  l i t t l e  l n s l g h t  and  few 
guidelines on the proper role of regulation of 
corporate t akeove r s .  

- The fundamental g o a l  o f  c o r p o r a t e  t a k e o v e r  
r e g u l a t ~ o n  is n o t  t o  protect the corporatxon from 
h o s t l l e  takeovers but  t o  protect t h e  shareholder 
and t h e  corporatzon from abusive practices and 
znequltzes that often occur In connection with 
takeover ac txv i t i e s .  

- Government should provide a l e v e l  playlng field, 
meanlng that  t h e  rules of the game be fa i r  t o  a l l  
participants. Recognizing t h a t  t h e  state has a 
leq l t imate  ~ n t e r e s t  i n  t h e  corporat ion ,  i t s  
emgloyees, t h e  community, and economxc s tabz l i ty  , 
a balanced set of rules is desirable. 

A review o f  current s t a t e  regulatory programs reveals 
that t h e r e  i s  n o  u n i f o r m i t y  of  s t a t e  r e g u l a t z o n  of  
corporate takeovers nor any clear evldence of t h e  impact of 
such statutes on takeover a c t r v l t l e s .  In general, states 
that do regulate takeovers use one or more of four basic 
s tatutory  approaches : 

- C o n t r o l  Share  Acquisition S t a t u t e s  a l l o w  
s h a r e h o l d e r s  t o  collectively declde on a change 
of c o n t r o l .  Once an acqulrer exceeds c e r t a l n  



t h r e s h o l d s ,  h e  is  d e n i e d  all v o t l n g  power of 
con t ro l  shares unless approved by a ma~or i ty  of 
d l s l n t e r e s t e d  sha reho lde r s .  

Busrness  Combination/Morator lum Statutes p r o h i b l t  
a person who has acqu l r ed  a certa ln  percentage of 
shares from engaging in a bus lness  combmat ion  
w i t h  the c o r p o r a t i o n  f o r  a p e r z o d  of years, 
u n l e s s  t h e  acqulrer receives a p p r o v a l  by a 
m a j o r i t y  of  d ~ s l n t e r e s t e d  directors a n d  a  
s u p e r m a y o r i t y  of dxsinterested s h a r e h o l d e r s .  
These sta tu tes  p r o t e c t  agaxnst p o t e n t l a 1  abuses 
by t h o s e  who would u s e  corporate a s s e t s  t o  
f lnance t h e n  t r a n s a c t l o n s .  

F a i r  Pr ice  S t a t u t e s  r e q u i r e  c e r t a i n  b u s l n e s s  
t r a n s a c t i o n s  t o  be approved by a superma]orlty of 
sha reho lde r s  o r  by a payment of a f a l r  price t o  
a l l  sha reho lde r s .  These s t a t u t e s  are designed to 
ensu re  that all shareho lders  are t r e a t e d  e q u a l l y  
and r e c e i v e  t h e  same p r l c e  f o r  t h e i r  shares. 

- Redemption R i g h t s  Statutes requl re an acqu i  r e r  , 
after r each lng  a specified percentage of stock, 
to give shareho lders  t h e  r i g h t  t o  demand a f a l r  
value  payment for  a l l  t h e i r  shares. 

N l n e t e e n  s t a t e s  have a d o p t e d  a control share t y p e  
sta tu te  and sixteen have b u s i n e s s  cornb~nat ion/morator  ~ u m  
s t a t u t e s  (seven have adopted b o t h ) .  F a l r - p r x c e / v a l u e  
provlslons a r e  generally i n c o r p o r a t e d  I n  such statutes. 
Four states have only f a r - p r i c e / v a l u e  statutes. Two 
s ta tes  have redemption r rghts  s t a t u t e s .  Two s t a t e s  have 
takeover s t a t u t e s  t h a t  do  n o t  f a l l  w x t h l n  t h e  a b o v e  
c l a s s ~ f ~ c a t i o n s .  F i f t e e n  s t a t e s  h a v e  n o  s t a t u t o r y  
prov isxons  r e l a t e d  t o  takeover  r e g u l a t ~ o n .  

Vi rglnla has a d o p t e d  var l o u s  forms of l e g l s l a t l o n  
dealing wl th  corpora te  takeovers ( a  fax -pr ice  p r o v i s i o n  i n  
1985 and  a business c o m b i n a t i o n / m o r a t o r l u m  p r o v i s x o n  i n  
1988) .  I n  a d d i t i o n ,  t h e  General Assembly rs c o n s i d e r i n g  
HB 984,  which IS a type of c o n t r o l  sha re  a c q u i s i t i o n  
s t a t u t e .  T h l s  s t u d y  r e v i e w s  Virginia's e x l s t i n g  law a s  
well a s  t he  pending HB 984. Ma)or f i n d i n g s  i n c l u d e :  

- A c o n t r o l  s h a r e  a c q u i s i t i o n  statute may b e  
effective because l t  a l l o w s  s h a r e h o l d e r s  t o  
e v a l u a t e  proposed c h a n g e s  In c o n t r o l  of t h e  
corporation. Shareholders a r e  p r o t e c t e d  from 



coerclon in t e n d e r z n g  t h e l r  s h a r e s  and a r e  given 
tune  t o  consider proposals t h a t  may be i n  t h e l r  
b e s t  i n t e r e s t  and make lnformed d e c l s ~ o n s .  These 
statutes may encourage  co rpora t e  r a i d e r s  by 
g i v i n g  them the ability to announce that a 
target corporation is for  sa le  and,  a t  the same 
t i m e ,  hamper management's a b i l l t y  t o  t a k e  
e f f e c t i v e  a c t l o n .  I n d l a n a v s  c o n t r o l  share 
s h a r e  a c q u l s i t ~ o n  s t a t u t e  h a s  been uphe ld  as  
c o n s t i t u t i o n a l  by the Unl ted  S t a t e s  Supreme Court 
In CTS Corp. v. Dvnamlcs Garb 

- V i r g i n i a ' s  Take-Over-Bld D i s c l o s u r e  A c t ,  through 
adve r se  court decisions, has been l l m ~ t e d  rn l ts  
ef fectlveness and may be unconstitutional. 

After revlewlng the l d e n t i f  l e d  p o l l c y  consxde ra t l ons ,  
examining regulatory programs  o f  o t h e r  s t a t e s ,  a n d  
analyzing V l r g l n l a l s  c u r r e n t  s t a t u t e s  and pending 
l e g i s l a t i o n ,  t h e  f o l l o w i n g  s t u d y  c o n c l u s i o n s  w e r e  
fo rmula ted  for c o n s l d e r a t l o n  by the General Assembly. 

- V l r g l n i a ' s  Take-Over-Bid Disclosure A c t  has 
se rved  a purpose i n  the past. However, in l l g h t  
o f  i t s  limited e f f e c t i v e n e s s  and p o s s ~ b l e  
u n c o n s t i t u t ~ o n a l ~ t y ,  it should  be repealed. I f  
st is repealed, t h e  General Assembly should 
consider addressing creepxng t e n d e r  offers, 
p e r h a p s  a s  a new p r o v l s l o n  in t h e  Stock 
Corpora t ion  Act. 

- T h e  G e n e r a l  Assembly s h o u l d  monitor the 
experience wl th  HB 983 and s imi la r  leglslatlon in 
o t h e r  states. 

I The General  Assembly should  consider whether t h e  
b e n e f i t s  of a c o n t r o l  sh,are acqulsltlon statute 
justify ~ t s  adoption. The consensus  of t h e  Study 
Advxsory Committee and Staff is t h a t  a c o n t r o l  
share acquzsltlon statute 1s deslrable and could  
benefit s h a r e h o l d e r s  and V l r g ~ n ~ a  c o r p o r a t l o n s .  

- I f  t h e  G e n e r a l  Assembly determ~nes that it i s  
des l rab le  t o  adopt a c o n t r o l  share a c q u i s i t i o n  
s t a t u t e ,  several sugges ted  amendments t o  HB 984 
should  be cons ide red  by t h e  General  Assembly: 

The a c q u ~ s i t l o n  of a d d i t i o n a l  shares w i t h i n  
t h e  range  of voting power for w h ~ c h  approval 
has a lready been granted should be added a s  
a n  "excepted a c q u i s l t l o n '  t o  c l a r i f y  what i s  
now o n l y  implicit In HB 984, 



The appllcablllty of t h e  statute should be 
changed to a n  "opt-outN provision r a t h e r  
than  an "opt-in" provis lon ,  t h u s  makang the 
statute automatically eff ectlve f o r  publlc 
corporations i n  Vlrg~naa. T h ~ s  " o p t - o u t "  
provislon should be imp lemen ted  through t h e  
corpor a t l o n  I s  a r t ~ c l e s  of lncorporatlon or 
bylaws, 

The f a r r  market value d e t e r r n l n a t l o n  f o r  
redempt~on r l g h t s  should be changed t o  t h e  
average przce pald for t h e  shares .  



Recognrzxng that, i n  r e c e n t  years, t h e r e  has been 
increased a c t ~ v r t y  of hostlle corporate takeovers a£ fectlng 
corporatlons t h r o u g h o u t  t h e  Unlted States, a s  wel l  a s  
Vzrglnla ,  the 1988  Sess lon of the General Assembly, through 
House Joint Resolution No. 139, requested the S t a t e  
Corporation Commxsslon to s tudy  h o s t l l e  corporate takeovers  
i n  V ~ r g i n ~ a .  The Resolutaon s t a t e s  that, An 1985,  a s  part 
o f  t h e  r e v r s i o n  of  t h e  Stock Corporation Act ,  V l r g ~ n l a  
enacted s t a t u t e s  ( A r t l c l e  1 4 )  d e s l g n e d  t o  d i s c o u r a g e  
c e r t a i n  types  of  transactions t h a t  l n v o l v e  an a c t u a l  or  
threatened change in control of t h e  corporation, and t h a t  
such  provisions may need to be strengthened or mod~f l e d .  

Two b i l l s ,  HB 983 and HB 984, addressed the s u b ~ e c t  i n  
the 1988 Ses s lon ,  WB 983 was adopted t o  amend Artxcle 1 4  
of t h e  V l r g ~ n i a  Stock Corporation A c t .  The second b i l l ,  HB 
984,  was h e l d  over for consideration In the 1989 S e s s ~ o n  
and i s  treated a t  some length i n  t h l s  study. 

Scope and Purposes 

Based on t h e  provisions of HJR No. 139 ,  the f o l l o w ~ n g  
study purposes are  formulated:  

1. T o  determine t h e  e x t e n t  of t h e  problems wxth 
h o s t l l e  corporate takeovers in Virg in ia  and t h e l r  
Impact on t h e  Commonwealtht s economy. 

2 .  To consider the  approaches of l egas la tures  and 
courts In other states and a t  t h e  f edera l  level. 
t o  t r e a t  the  i s s u e s  ra i sed  by h o s t x l e  corporate 
takeovers. 

3 .  To consider possable  leglslatlon to p r o t e c t  
Virginia 's corporatlons and employees from the 
adverse effects o f  such h o s t i l e  takeovers. That 
IS, s t a t u t e s  appropriate to govern the takeover 
process i n  Vlrglnia.  

4 .  To summarize and communicate t h e  resulting 
flndings and c o n c l u s i o n s  in a well-balanced 
report  t o  the  General Assembly of V lrg in la .  

The scope of t h l s  study may be def ined  by a s e r l e s  of 
speclf  ic study objectives: 

1. Establish a Study Advisory Cornmattee consis t ing  
of s t a t e  officials and attorneys who practice 



c o r p o r a t e  law to revrew, e v a l u a t e ,  and  comment on 
the draft material  and t h e  report  developed by 
t h e  Study Team. 

2. Identify and describe: (1) t h e  scope and n a t u r e  
of h o s t i l e  c o r p o r a t e  t a k e o v e r s  I n  recent y e a r s ,  
b o t h  nationally a n d  i n  V l r g i n z a ;  ( 2 )  t h e  
economic, social, and p u b l i c  i n t e r e s t  Impacts  of 
such t akeovers  on the corporation, i t s  employees, 
and t h e  p u b l i c ;  and ( 3 )  t h e  resulting problems 
and associated pollcy issues. 

3. I d e n t i f y ,  revlew, and e v a l u a t e :  (1) statutes  of 
other s t a t e s  a n d  t h e  related model  s t a t u t e  
g o v e r n l n g  h o s t i l e  c o r p o r a t e  t a k e o v e r s ;  ( 2 )  
Federal government s t a t u t e s  and c o u r t  decisions 
that impact ,  or could  impact, such  t a k e o v e r s ;  and 
( 3 )  V i r g l n l a  s t a t u t e s  g o v e r n i n g  buslness 
corporations In terms o f  s c o p e ,  purpose ,  a n d  
l e g l s l a t l v e  I n t e n t .  

4.  Identify and review detalled provxs lons  and the 
s l g n i f  l c a n t  legal i s s u e s  lnvolved i n  t h e  statutes 
governing h o s t r l e  corporate takeover l e g l s l a t l o n .  

5. F o r m u l a t e  reasonable r e g u l a t o r y  p o l  icy 
c o n s i d e r a t ~ o n s  t o  provlde a basls for effective 
legislation; revlew and assess s ta tu tes  of o t h e r  
s t a t e s ,  t h e  model ac t ,  and e x i s t i n g  and pendlng 
V l r g l n ~ a  s t a t u t e s  In t h e  c o n t e x t  of t h e  
l d e n t i f  l e d  pol i c y  conslderataons.  

6. To the e x t e n t  appropriate, define clearly t h e  
r e q u i r e n e n t s  for a n y  amendments t o  V i r g ~ n l a  
s t a t u t e s  governlng c o r p o r a t e  t akeove r s .  

Approach and Methodology 

The first phase of this study involved development of 
a s y s t e m a t i c  approach t o  t h e  s t u d y .  A detailed study work 
plan was formulated;  study scope and  purposes were d e f m e d ;  
and staff assignments were determined.  A Study Advlsory 
Committee was established. 

The second phase ~ n v o l v e d :  (1) a d e t a l l e d  revlew and 
analysis of 1 9 8 8  c o r p o r a t e  takeover legislation and  t h e  
Take-Over-Bid Disclosure Act; ( 2 )  a comparat ive  analysls o f  
HB 984 w l t h  t h e  Model A c t  and HB 983 wi th  t h e  comparable 
Delaware and New York statutes; and ( 3 )  a r e n e w  a n d  
analysis of  recent act lons  taken by o t h e r  s t a t e s  t o  amend 
t h e l r  bus lness  c o r p o r a t i o n  laws t o  address takeovers. 



Based on such initial review and analysis, a ser ies  of 
policy i s s u e s ,  questions, a n d  considerations were 
r d e n t l f a e d  and d~scussed.  This was followed by a review 
and assessment of t h e  character 1st ~ c s ,  extent, and economic 
impacts of takeovers, especxally hostile takeovers ,  both a t  
the nat ional  l e v e l  and In Virgin ia .  

As material  was prepared, a s e r k e s  of  discussions was 
held w i t h  x n d l v l d u a l  members of t h e  S t u d y  Advisory 
Commlttee. There were three formal meetlngs with t h e  Study 
Advisory Commlttee. One, In May, was h e l d  to revlew study 
scope and purposes, drscuss underlying p o l i c y  lssues and 
ques t i ons ,  and examine the  s p e c i f i c  provisions of HB 983 
and HE3 984. A second meetlng was held i n  July  t o  discuss 
p o t e n t i a l  changes t o  t h e  provisions of HB 984 and t o  revxew 
and discuss t e n t a t ~ v e  study f l n d i n g s  and concluslons. A 
f i n a l  m e e t ~ n g  was c o n d u c t e d  in A u g u s t  t o  revlew a n d  
eva lua te  a draft  study report .  The report was f ~ n a l x z e d  In 
September . 

Research methods ~ n c l u d e d :  comprehensive l i t e r a t u r e  
and statute research; review of court decisions and pendlng 
c o u r t  cases; s t a f f  r e v i e w  wlth other state r e g u l a t o r y  
commissions; and selected ~ n t e r v l e w s  with key officials. 
Extensive documentation and analysls was conducted coverlng 
the materials developed during the literature search. 
Comparative analysis of s t a t u t e s  ~ n c l u d e d  x d e n t l f y l n g  
strengths and weaknesses o f  var lous approaches to  takeover 
regulatron. 

S ta f f  r e l i e d  on a coXlaborats.ve approach to t h e  study, 
working closely w i t h  t h e  Study Advisory  Committee whose 
members were kept informed of progress and of f i n d i n g s  and 
concluslons as they emerged. 

Report Organization 

T h l s  report is arranged l n t o  seven chapters,  excluding 
t h e  Executive Summary and t h e  appendxces, as follows: 

- H i s  t o r  l c a l  O v e r v l e ~  - p r e s e n t s  a regulatory  
framework of recent s t a t e  s t a t u t e s  governing 
c o r p o r a t e  t a k e o v e r s  in t h e  c o n t e x t  of related 
cour t  d e c i s ~ o n s .  

- Economic Issues a n d  H o s t ~ l e .  Takeovers - discusses 
t h e  broad economic lssues u n d e r l y ~ n g  takeovers; 
presents a general overvlew of h o s t i l e  corporate 
takeovers ,  both natxonal ly  and in V l r g l n i a .  



Pol i cy  Considerat long - i d e n t i f i e s  and briefly 
r e n e w s  t h e  underlying p o l i c y  conslderations and 
issues related to g o v e r n m e n t  r egulatlon of 
corporate takeovers. 

- u r r a t  Recrulatoxv Procrrams - reviews the scope 
and c h a r a c t e r i s t i c s  of state r e g u l a t i o n  and 
p r o v i d e s  a summary o f  o t h e r  s t a t e s f  takeover 
statutes;  c o n t a m s  a d e t a l l e d  analysis of control  
share a c q u i s l t r o n  statutes and a summary of 
federal  statutes and ~ n l t l a t l v e s .  

- B e a u a t i o n  zn V i r a i n l a  - i d e n t i f x e s  current 
Virginla sta tutes ,  including t h e  Take-Over-Bld 
Disclosure Act ;  provides a summary of pend~ng HB 
984 and identifies Issues r a l s e d  from comparing 
HB 9 8 4  to the M o d e l  A c t  ( f o r  c o n t r o l  share 
a c q u i s i t ~ o n  s t a t u t e s ) ,  

- S t u d y  Results: F a n d i n a s  a n d  C o n c l u s l o ~  - 
- 

p r e s e n t s  f i n d l n g s  and c o n c l u s i o n s  developed 
durlng t h e  course of s tudy,  address ing economlc 
Issues and policy conslderations, regulatory 
programs of o t h e r  s t a t e s ,  and potentlal 
l e g i s l a t i o n  f o r  Virginia. 



11. HISTORICAL OVERVIEW 

Over the past twenty years, takeovers have emerged as 
a n  increasingly popular  method for g a i n l n g  c o n t r o l  of a 
corporation. There h a s  been a gr-owlng concern by cocporate 
m a n a g e m e n t ,  shareholders, a n d  o t h ' e r s  o v e r  c o r p o r a t e  
t a k e o v e r s  and t h e  need t o  r e g u l a t e  tender offers. T h l s  
concern has  r e s u l t e d  i n  a m u l . t i p l i c i t y  of state s ta tu tes ,  
~ u d l c i a l  decisions, and federal initiatives. 

V l r g l n i a ,  In 1 9 6 8 ,  was the f i r s t  s t a t e  t o  a d o p t  a 
take-over-bid d ~ s c l o s u r e  act .  Th i s  act requlred a b idde r  
t o  d ~ s c l o s e  ln format ron  concerning tender offers and future 
plans o r  p r o p o s a l s  i n v o l v i n g  materlal changes in t h e  
c o r p o r a t i o n .  In a d d l t l o n ,  t h l s  s t a t u t e  r e q u l r e d  c e r t a i n  
procedures t o  be followed in a tender o f f e r ,  Including a 
hearing t o  determine I£ the o f f e r o r  had complled wlth t h e  
act. 

Federal r e g u l a t i o n  of tender offers began w i t h  t h e  
passage of the W i l l i a m s  A c t ,  a l s o  i n  1968 .  The A c t  
e s s e n t i a l l y  requires an of f e r o r  t o  provide  shareholders of 
t h e  t a r g e t  co rpora t ion  wi th  d e t a i l e d  and t imely d i s c l o s u r e  
when the of feror acqulres  shares for an attempted c o r p o r a t e  
t a k e o v e r .  I t  also p r o v i d e s  shareholders with other 
protections. These p r o v l s i o n s  are designed t o  ensure that 
shareholders a r e  treated e q u a l l y  and can m a k e  lnformed 
d e c i s i o n s  t o  tender t h e i r  shares .  (See Appendix F) 

Following passage of t h e  W l l l l a m s  Act ,  numerous s t a t e s  
adopted what have become known a s  "first generatlonR 
t a k e o v e r  s t a t u t e s ,  r e g u l a t i n g  takeover b i d s  d i r e c t l y .  
These s t a t e  d i s c l o s u r e  s t a t u t e s  c l o s e l y  paralleled t h e  
Williams A c t ,  b u t  a d d e d  notification a n d  h e a r i n g  
requzrements not conta ined  In t h e  f e d e r a l  l a w .  I n  n e a r l y  
every case  where b i d d e r s  challenged these s ta te  takeover 
bld d i s c l o s u r e  s t a t u t e s ,  t h e  lower federal c o u r t s  found 
t hey  were preempted by t h e  W l l l l a m s  A c t  or violated t h e  
commerce c l a u s e  of t h e  U n l t e d  S t a t e s  C o n s t i t u t l o n .  
Pxnal ly ,  I n  1982,  the Supreme C o u r t  h e l d  In Edsar v. MITE 
a, 457  U.S.  624 (1982), that t h e  I l l i n o i s  t akeover  brd 
d i s c l o s u r e  s t a t u t e  was u n c o n s t z t u t i o n a l ,  The court 
invalidated provls ions  r e q u i r i n g  pre-of fer n o t l f  i ca t lon ,  
admznis t ra t ive  hearings, and substantive r e n e w s ,  s i n c e  
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these provlslons lmpermlsslbly burdened rnterstate commerce 
and were preempted because t h e y  p u r p o r t e d  t o  r e g u l a t e  
t a k e o v e r  b i d s  i n  a m a n n e r  that i n t e r f e r r e d  w i t h  t h e  
W i l l l a m s  Act. 

Following t h e  d e c i s l o n  rn MITE, a serles  of "second 
g e n e r a t i o n n  s t a t e  t akeover  statutes were enacted. These 
new s t a t u t e s  were formulated t o  govern the ~ n t e r n a l  a f f a i r s  
of c o r p o r a t i o n s  organized under  t h e  laws of thelr state of 
~ n c o r p o r a t l o n  r a t h e r  t h a n  t o  regulate takeover b l d s  
directly. "Second g e n e r a t l o n w  s t a t u t e s  took four d i s t l n c t  
approaches .  

1. Ohlo's c o n t r o l  share a c a u l s l t l o n  law (19821 
p r o v i d e s  that a m a g o r i t y  of disinterested 
shareholders must approve-  t h e  a c q u i s i t i o n  of 
c o n t r o l  shares by any -person. "control  s h a r e s w  
a re  def ined  as s h a r e s  which, when acquired, would 
g l v e  voting power  a b o v e  c e r t a i n  threshold 
percentages ,  usually 20%, 33-1/3%, and 50%. 

2. Maryland's f a i r  price statute (19821 regulates 
t h e  t r a n s a c t i o n s  a n  acqulrer can enter i n t o  after 
a success£ ul takeover b i d .  C e r t a i n  b u s m e s s  
transactions must be approved by a s u p e r m a ~ o r i t y  
vote of shareholders or by a payment of a fair 
price t o  a l l  t h e  s h a r e h o l d e r s .  T h ~ s  t y p e  of 
statute i s  designed t o  a d d r e s s  some of t h e  
abusive aspec t s  of two- t le red  tender o f f e r s ,  I n  
1985, Vzrg in la  enac ted  t h i s  type of l e g z s l a t l o n .  

3, Pennsv lvan la ' s  r e d e m ~ t l o n  r i q h t s  s t a t u t e  (19871 
converts par tza l  o f f e r s  i n t o  o f f e r s  i n  which, 
upon a person's a c q u i s l t l o n  of  t h l r t y  percent of 
a firm's stock, a11 of the remaining s h a r e h o l d e r s  
are e n t i t l e d  t o  have the  c o r p o r a t i o n  redeem h l s  
shares on demand fo r  an amount in cash equal to 
the  f a i r  value of the shares .  

4. c m  
s t a t u t e  11985) prohibits a n  interested 
s h a r e h o l d e r  f rom e n g a g i n g  In any " b u s i n e s s  
combination" with t h e  t a r g e t  flrm for five years 
a£ ter becomlng an  interested s h a r e h o l d e r ,  unless 
t h e  corporation's b o a r d  of directors and 
disinterested s h a r e h o l d e r s  a p p r o v e  t h e  
t r a n s a c t l o n .  The purpose of this type of statute 
i s  t o  drscour  age hlghly leveraged t akeove r s  by 
b l d d e r s  who I n t e n d  t o  f l n a n c e  the t r a n s a c t l o n  
through any liquidation of a l l  or a p a r t  of  t h e  
t a r g e t  flrmrs a s s e t s .  I n  1 9 8 8 ,  V i r g l n l a  enacted 
this type of l e g l s l a t l o n .  

A number of s t a t e s  have adopted one or more of these 



a p p r o a c h e s ,  w i t h  t h e  c o n t r o l  s h a r e  a c q u i s i t i o n  s t a t u t e  
a pea r ing  t o  be t he  most p r e v a l e n t  form. In a d d l t i o n  t o  E t e s e  b a s i c  approaches,  some s t a t e s  have adopted he igh tened  
d i s c l o s u r e  s t a t u t e s  which a r e  mir rored  from t h e  Will lams 
Act .  

Concern a rose  over  t h e  constitutionality of "second 
g e n e r a t l o n "  s t a t u t e s .  Two i s s u e s  were predominant. I t  
was argued t h a t  "second g e n e r a t i o n "  s t a t u t e s  unduly burden 
interstate commerce I n  violation of t h e  commerce c l a u s e  and 
a r e  preempted by t h e  Will iams A c t .  

I n  CTS Corg. v. Dvnamics C o r ~ o r a t i o n  of Amerlca, 4 8 1  
U.S. 69 ( 1 9 8 7 ) ,  t h e  Supreme C o u r t  s u s t a i n e d  t h e  I n d l a n a  
c o n t r o l  s h a r e  a q u i s l t i o n  s t a t u t e  a g a i n s t  both preemption 
a n d  commerce c l a u s e  i s s u e s .  The c o u r t  found  t h a t  t h e  
c o n t r o l  s h a r e  s t a t u t e  o n l y  g o v e r n e d  i n t e r n a l  a f f a l r s  of  
corporations, a  mat te r  t r a d i t i o n a l l y  w l th in  exclusive s t a t e  
j ~ r l ~ d i ~ t l ~ n .  Fo l lowing  t h e  d e c i s i o n ,  t h e r e  was 
renewed i n t e r e s t  i n  " second  g e n e r a t i o n n  s t a t e  s t a t u t e s .  
Some 2 9  s t a t e s  have amended t h e i r  b u s i n e s s  c o r p o r a t i o n  a c t s  
t o  l n c l u d e  p r o v i s i o n s  g o v e r n i n g  t a k e o v e r s .  HB 9 8 4  IS 
s i m l l a r  i n  s t r u c t u r e  t o  t h e  Ind iana  s t a t u t e  upheld by t h e  
Supreme Court  i n  m. 

Second g e n e r a t l o n  takeover  l e g i s l a t r o n  continues t o  
e v o l v e .  Most r e c e n t l y ,  Dela.ware h a s  e n a c t e d  a b u s l n e s s  
combination/moratorium s t a t u t e ,  ef f e c t l v e  February 1988. 
Th l s  s t a t u t e  i s  s i m ~ l a r  t o  N e w  York 's  s t a t u t e  b u t  is l e s s  
r e s t r i c t i v e  by p r o v i d i n g  o n l y  a t h r e e - y e a r  moratorium, 
compared t o  t h e  f i v e - y e a r  mora to r ium In New York,  and 
i n s e r t i n g  a d d i t i o n a l  exempt ion  p r o v i s i o n s .  The U . S .  
D i s t r i c t  C o u r t  h a s  u p h e l d  t h e  constitutionality o f  
Delaware's s t a t u t e  i n  BNS Inc .  v. K o w r s  Co., 683  F. Supp. 
458 (D. Del. 1988).  However, Wisconsin adopted a s l m i l a r  
s t a t u t e  whlch was s t r u c k  down as  u n c o n s t i t u t i o n a l  by t h e  
d l s t r i c t  c o u r t  i n  RTE Corn. v. Mark I V  I n d u s t r i e s .  Inc,, 
1988 FED. SEC. L. REP. (CCH) 1193,789 (E.D. Wls., May 6, 
1 9 8 8 ) .  The  c o u r t  t h e r e  f o u n d  t h a t  t h e  s t a t u t e  was  
p r e e m p t e d  b e c a u s e  z t  f r u s t r a t e d  t h e  p u r p o s e s  of t h e  
Wrlliams A c t .  HB 983, adopted In  t h e  1988 General  Assembly 
Session, adds e lements  t o  t h e  Code of V i r g i n l a  s r m l l a r  t o  
these b u s i n e s s  c o m b i n a t i o n / m o r a t o r i u m  s t a t u t e s ,  t h e  
~ ~ n ~ t i t ~ t ~ o n a l i t y  of which remains s u b j e c t  t o  litigation. 

S ta t e  takeover  s t a t u t e s  a r e  s t i l l  In an e v o l u t i o n a r y  
phase. Some c o n s t i t u t i o n a l  issues remarn unresolved and 
new lssues a r e  a r l s l n g .  I n  r e s p o n s e  t o  t h ~ s  ~ n c r e a s e d  
s c o p e  of r e g u l a t i o n ,  new t a c t l c s  o f  " r a i d e r s w  w i l l  
c e r t a i n l y  emerge. 



111. ECONOMIC ISSUES AND HOSTILE TAKEOVERS 

I n  t o d a y ' s  business env i ronment ,  takeovers h a v e  
e s s e n t i a l l y  c r e a t e d  a market In corpora te  a s s e t s .  Many 
anvestors (especially speculators and  corporate r a ~ d e r s )  
now di rec t  t h e l r  a t ten t ion  t o  a corporation's "undervalued" 
assets. They then  attempt t o  galn c o n t r o l  of a corporation 
i n  o r d e r  t o  s e l l  much of those a s s e t s .  I n  such a 
s l t u a t l o n ,  often the Investor sells some of the corporate 
assets  just t o  finance the acquisition of a corporation. 

Takeovers a r e  of ten  p s t l f i e d  by p o l n t i n g  t o  t h e  
resulting, o f t e n  dramatic ,  Increases in stock prices. 
However, there is g r e a t  concern t h a t  some of t h e s e  
takeovers a r e  not i n  t he  public i n t e r e s t .  In s u c h  a 
takeover-or l e n t e d  envlronment , corporate management may 
f l n d  i t  d i f f i c u l t  t o  t a k e  a l o n g - t e r m  v l e w  of t h e l r  
busmess  enterprise. They might avoid the lnherent r i sks  
of large capltal  investments or new technology, because of 
t h e  potentla1 negative impacts on cur ren t  corporate assets 
and earnings. Cash resources may be used t o  f l n a n c e  or 
fend o f f  a takeover l n s t e a d  of be lng  used t o  enhance 
production. Similarly,  emphasls may be placed on acquiring 
s e c u r l t l e s  as  a more a t t r a c t i v e  i n v e s t m e n t  t h a n  
strengthening corporate assets .  

In today's envlronment, corporate management may 
borrow against those assets and buy back s ignaf  icant  blocks 
of stock In order t o  malntain the current market value of 
t h e  corporation's shares. Such "leveraging" of corporate 
a s s e t s ,  whlch i s  r e f l e c t e d  rn t h e  r i s i n g  debt-to-equlty 
r a t l o  o f  Amerlcan c o r p o r a t ~ o n s ,  could make these 
corporations prone  t o  b a n k r u p t c y  in times of severe 
economic distress. 

From t h i s  pe r spec t lve ,  there i s  a strong need t o  
r egulate t h e  takeover process, to place r e s t r  i c t l o n s  on the 
transfer of assets t h a t  may result from a "breakup," and t o  
r e s t r l c t  t h e  voting r l g h t s  of corporate r a i d e r s .  

Free-market economists, on the other hand, as a matter 
of economic pr i n c l p l e ,  believe i n  a n  "eff l c i e n t  marketn 
t h a t  should  not maintain "undervaluedn assets.  From t h i s  
perspectlve,  corporate restructuring resulting from "asset  
redeployment" by incumbent  management can carry as heavy an 
economic and social cost  as "bust-upn or  wdisrnemberment" by 
hostile takeovers. I t  is noted that if a corporatron 1s 
"dismemberedn, buyers m u s t  be found who consxder t h e  
productlve abillty and value of these dismembered par t s  t o  
exceed t h e  prlce  they pay. It follows, therefore, that  t h e  
productlve a b l l l t y  a n d  value of these dssmembered p a r t s  



s h o u l d  i n c r e a s e  on t h e  a g g r e g a t e  a n d  t h a t  s u c h  
dismemberments may l e a d  t o  more eff i c l e n t  use of assets .  
Such economlc changes w i l l  be better over  t h e  long run when 
t h e y  r e s u l t  from free-market f o r c e s ,  i nc lud ing  l n d l v i d u a l  
investment d e c l s x o n s .  Regulation that restricts t h e  
e x e r c i s e  of equity ownership rights, l nc lud lng  t h e  b a s l c  
r l g h t  t o  v o t e ,  unde rmines  o p e r a t i o n  o f  t h e  f r e e - m a r k e t  
f o r c e s  and t ends  t o  ~ n s u l a t e  management from responsiveness 
t o  that free market. Such r e g u l a t i o n  p r o t e c t s  incumbent 
managements from r e s p o n s i b l l l t y  t o  e q u l t y  ~nvestors. Such 
a perspective ho lds  t h a t  t h e r e  is no p r  i n c l p l e d  d l s t i n c t l o n  
between a r b i t r a g e u r s  and o t h e r  s h a r e h o l d e r s .  Both groups 
a r e  presumably interested In p r o f i t ,  q u l c k  o r  otherwzse .  
Both groups have done e x a c t l y  t h e  same thing: allocated 
f i n a n c i a l  r e sou rces  i n  r e t u r n  f o r  ownership of a f r a c t l o n  
of a c o r p o r a t i o n .  Both groups should be treated equa l ly .  
F r e e - m a r k e t  economists b e l i e v e  that t a k e o v e r s ,  o r  t h e  
t h r e a t  of potential t akeove r s ,  a r e  a strong incentive f o r  
managerla1 p e r f o r m a n c e  a n d  t h a t  a n y  restrictions of  
t a k e o v e r s  w l l l  be u l t i m a t e l y  counte rproduc txve .  

Some b e l l e v e  t h a t  t akeover  lssues are best addressed  
t h r o u g h  t h e  l n t e r n a l  r u l e s  o f  t h e  c o r p o r a t l o n .  For  
example, i t  is a p p r o p r i a t e  f o r  a c o r p o r a t l o n  t o  issue 
nonvoting s h a r e s  o r  t o  I s sue  s h a r e s  wi th  specla1 terms and 
c o n d ~ t r o n s .  However, what  IS i m p o r t a n t  1s  that each 
c o r p o r a t i o n  r e m a i n  free t o  c h o o s e  i t s  own m e t h o d  of  
o w n e r s h ~ p .  

I t  appears that most c o r p o r a t e  restructuring of r e c e n t  
y e a r s  may n o t  be a result of h o s t i l e  takeover activities, 
o r  of m e r g e r s / a c q u i s l t i o n s ,  but may result from baslc 
economic c o n d ~ t i o n s - i n d u s t r  i a l  o v e r c a p a c i t y ,  def l a t ~ o n ,  
slow growth, and l n t e n s e  foreign competition. 

T o  d a t e ,  emplr lca l  a n a l y s e s  have  p r o v l d e d  l l t t l e  
i n s l g h t  i n t o  r e s o l v i n g  the c o n t r o v e r s y  over  t h e  economic 
lmpacts of  t a k e o v e r s .  They certainly f a i l  t o  p r o v l d e  
guxdance  on such c r l t l c a l  l s sues  a s  whe the r  unwanted 
takeovers are  good o r  bad fo r  the country, the competitive 
p o s l t l o n  of Amer lcan i n d u s t r y ,  or  t h e  e f f e c t i v e  management 
o f  c o r p o r a t i o n s .  E v l d e n c e  o f  rmpact o n  e m p l o y e e s ,  
communstles, s t a t e s ,  customers ,  and consumers is unc l ea r  a t  
best. I t  a p p e a r s  that how t h e  i s s u e  of  t a k e o v e r s  i s  
l n l t i a l l y  perceived, In t e x m s  of u n d e r l y i n g  economic 
p r i n c i p l e s ,  deterrn lnes  what samples a r e  selected f o r  
empir ical  analyses, t h e r e b y  d e t e r r n l n ~ n g  t h e  r e s u l t s  of 
subsequent a n a l y s ~ s - - a  type o f  s e l f - f u l f l l l l n g  prophecy. 
Certainly t h e r e  appear t o  be many ~ n d l v i d u a l  examples b u t  
few undasputed concLuslons or g e n e r a l ~ z a t l o n s .  



Corporate Takeovers in the 80% 

T h l s  study has uncovered no one source o f  c o n s ~ s t e n t  
inf ormat lon  on the e x t e n t  and nature  o f  corporate t a k e o v e r s  
i n  t o d a y ' s  b u s m e s s  environment. There i s  e x t e n s ~ v e  
i n f o r m a t i o n  from many s o u r c e s ,  presenting a collage of 
dlverse  an$ often c o n f l i c t i n g  informat lon.  R e p r e s e n t a t i v e  
s e l e c t i o n s  are  c o n t a i n e d  in t h e  following paragraphs. 

In 1984 and 1 9 8 5 ,  o f  t h e  over 6 , 0 0 0  mergers and 
a c q u l s l t ~ o n s ,  only 2 6 3  were tender o f f e r s  and o f  those, 
only 7 6  were l d e n t l f i e d  a s  whostile." In 1985 ,  f i v e  o f  t h e  
24  corporate transactions of one billion dollars or  more 
arose from host l le  takeover attempts. In  1986,  t h e r e  were 
40 h o s t i l e  takeover attempts; 1 5  were successful. In t h e  
past s ~ x  years, approximate ly  two p e r c e n t  of 7 , 0 0 0  mergers 
( o r  1 4 0 )  were c lassr f i ed  as "hos tx l e ."  

In a recent study of 5 6  h o s t l l e  tender  offers made 
between 1975 and 1983 ,  5 5  percent o f  the blddersl companies 
outperformed the t a r g e t  company, and in 45 percent of the 
cases, the target companies outperformed t h e  b l d d e r s .  In 
another study, stock p r l c e  galns of targets i n  successful 
t e n d e r  offers a v e r a g e d  3 0  p e r c e n t ,  while rn other 
successful mergers the average increase in s t o c k  prices was 
2 0  p e r c e n t .  

En response t o  r a l d e r s ,  Safeway was taken pr lvate  in 
1986 through a leveraged buyout (LBO), and s i n c e  that tlme, 
~t has so ld  or closed down approx~mately 7 3 0  stores. Carl 
Icahn took over control of TWA i n  January 1986 ,  j u s t  after 
TWA had reported a net l o s s  of $62 million; W A  earnlngs 
for  1987 were the b e s t  In TWA's h l s t o r y .  Unlon Carblde 
survlved a takeover attempt by GAF but in the process, 
more t h a n  doubled i t s  d e b t ,  a g r e e d  t o  s e l l  s e v e r a l  
p r o f i t a b l e  d l v l s i o n s ,  and c u t  2 0  p e r c e n t  from ~ t s  U . S .  
payroll .  Owens-Corning F lberg las  Corporat~on survived an 

* 
T h e s e  selections were taken from a r l c l e s  In recent 
lssues of The NaXl Street Journal, B u s l n e s s  week, 
and For tune rnagazlnes. 



attempted t akeove r  by Wickes Cos. b u t  put u p  i t s  Aerospace 
& S t r a t e g i c  Materials Group for sale, began to cut  salar~ed 
work f o r c e  by 4 0  p e r c e n t ,  a n d  began dismantling its 
r e s e a r c h  facility. Walt Dlsney su rv ived  t akeove r  attempts 
to become one of t h e  most profitable c o r p o r a t l o n s  i n  the 
entertainment buslness  wlth ma-jor expansions and prof l t a b l e  
new v e n t u r e s .  

I n  response t o  hostlle t akeover  attempts, companies 
s u c h  a s  H o l l d a y ,  Colt Industries, westinghouse, a n d  FMC 
u n d e r t o o k  m a j o r  r e c a p i t a l l z a t l o n s  and  stock buybacks. 
( F M C t s  debt has r i s e n  from 1 7  percent t o  80 percent of 
capitalization. ) Unocal survlved an attempted t a k e o v e r  by 
27. Boone P ~ c k e n s  but took on $4 b l l l l o n  of debt In t h e  
process. I t  i s  estimated that w i t h  c o r p o r a t e  d e b t  
h i s t o r i c a l l y  h i g h  and pretax p r o f i t s  flat, such i n t e r e s t  
c o s t s  a r e  e a t l n g  u p  more t h a n  50 percent of corporate 
pretax eaxn ings .  

Junk bonds (bonds w i t h  a c r e d i t  r a t i n g  of BB or lower )  
a re  o f t e n  used t o  f i n a n c e  takeovers. Corpora te  s e n i o r  debt 
r a t e d  AAA has shrunk from 56 p e r c e n t  a decade ago to 27 
percent today (1986). Junk bonds have rlsen from 9 percent 
of the market t o  2 1  p e r c e n t  today (1986) .  

Late in 1986, Revco went pr iva te  zn a $1.25 b r l l i o n  
leveraged  buyout by exchanging $703 million in ~ u n k  bonds 
for equity. I n  July 1988, Revco filed for bankruptcy under 
Chapter 11, the f l r s t  t l m e  a major LBO has  gone bankrupt. 

I n  h o s t i l e  t akeove r s ,  investors typically receive 2 5  
t o  4 0  p e r c e n t  more t h a n  t h e  prevlous market p r i c e ,  w i t h  
some r e c e i v i n g  s l g n l f  l c a n t l y  h l g h e r  premiums. I n  1 9 8 8 ,  
G e n e r a l  Electrlc bough t  Roper f o r  a 1 7 0  pe rcen t  premium 
o v e r  Roper 's  i n i t i a l  m a r k e t  p r l c e .  I n  the same year, 
Bridges tone ,  a Japanese f l r m ,  bought Flrestone for a 1 2 4  
p e r c e n t  premium, and Kelso bought Amerlcan S tandard  for a 
1 1 4  percent  premium. 

Foreign partlclpatxon ln the takeover  a c t i v l t y  1s 
s u b s t a n t ~ a l ,  A m e r i c a n  i n v e s t m e n t s  appear  t o  be  
increasingly attractive to forelgn investors  i n  l r g h t  of 
t h e  low d o l l a r  and o t h e r  Eactorcs. B r l t i s h  busmesses paid 
$31 b i l l l o n  to purchase 262 American busmesses In 1987. 
I n  total, o v e r s e a s  acqulrers spent a record $40.6 billion 
f o r  U . S .  real e s t a t e  and c o r p o r a t l o n s ,  including $17  
b l l l l o n  i n  the manufactur ing sector. Fore lgn  buyers, ln 
t h e  e a r ly  months of 1988, spent more than  $10 blll~on for 
acqulsitions in the manufacturing sector. In 1987, f o r e i g n  
t r a n s a c t ~ o n s  accounted for I1 percent of all t h e  mergers 
and a c q u l s i t i o n s  I n  t h e  United States. I n  1986, t h e  West 
German chemlcal  f i rm of Hoecht agreed t o  buy Celanese  f o r  
$ 2 . 8  b l l l i o n ;  Sweden's E l e c t r o l u x  t o o k  over W h ~ t e  
Consolzdated Industries for $750 m i l l i o n ;  and F u ) i t s u  of 



J a p a n  a g r e e d  t o  pay $ 2 2 0  m i l l i o n  for 8 0  p e r c e n t  of  
F a i r c h i l d  S e m i c o n d u c t o r .  Japan's D a l n i p p o n  I n i t i a t e d  a 
h o s t i l e  takeover of Sun Chemical Corporation. Sun remalned 
independent b u t  o n l y  after s e l l l n g  its i n k  u n i t  t o  
Dalnippon,  t h e  o b j e c t  of t h e  r a l d  In t h e  f i r s t  place. 

The l i n e s  between s o - c a l l e d  c o r p o r a t e  r a l d e r s  a n d  
o t h e r  takeover b l d d e r s  have become b l u r r e d .  Eastman Kodak 
agreed t o  a $5.1 b i l l l o n  rescue of Sterllng Drug from F. 
Hoffmann-La Roche. Black & Decker made a hos t l l e  t a k e o v e r  
bld f o r  Amer ican  Standard, General E l e c t r i c ' s  b l d  for 
Roper was h o s t i l e ;  Roper had a l r e a d y  agreed t o  be bought by 
Whirlpool. P l r e l l z  made a h o s t i l e  b i d  for F i r e s t o n e  a f t e r  
F l r e s t o n e  agreed t o  sell its t l r e  d l v l s l o n  t o  J a p a n ' s  
B r  i d g e s t o n e .  

In 1987, of t h e  ten top corpora-te t r a n s a c t i o n s ,  f ave 
were leveraged b u y o u t s  a n d  t h r e e  were purchases o f  U . S .  
Elrms by overseas ~ n v e s t o r s ,  two of  them Brl t lzsh .  Borg- 
W a r n e r  ( f o r  $ 4 , 1 7 4 , 5 7 9 , 0 0 0 )  went p r l v a t e  after r a l d e r  
a t t e m p t e d  t a k e o v e r s  ( I r w i n  Jacobs and  G A F ) .  B r i t l s h  
Petroleum acqulred Standard 011 ( f o r  $7,995,213,000) , and 
Morgan S t a n l e y  participated i n  a l e v e r a g e d  buyout  of 
B u r l l n g t o n  I n d u s t r ~ x s  (for $2,497,667,000)  after a takeover 
attempt by Asher Edelman and Domlnion T e x t i l e ,  I n  1987,  
$135 b i l l i o n  was spent f o r  takeovers; over  $100 billion was 
spent f o r  takeovers by J u n e  1 9 8 L  I n  August 1388, R u p e r t  
Murdoch,  h e a d ~ n g  a n  Australian f rrm, agreed t o  acquire 
T r l a n g l e  P u b l i c a t i o n s  (TV Gulde,  Seven teen ,  Dally Racing 
Form) f o r  t h r e e  b i l l i o n  dollars, becomlng t h e  largest U.S. 
p u b l i s h e r  of consumer magazines . 

Recent months (zn 1988) have seen l l t t l e  a c t l v i t y  from 
w e l l  known s o - c a l l e d  corporate r a l d e r s  such as Goldsmith ,  
P e r e l m a n ,  P i c k e n s ,  I c a h n ,  a n d  B l l z e r i a n ,  I n v e s t m e n t  
bankers  xn r e c e n t  y e a r s  have  often become e q u i t y  partners 
In major corporate t a k e o v e r s ,  Last year, 1987, S h e a r s o n  
was a n  equlty p a r t n e r  i n  a h o s t i l e  t a k e o v e r  o f  Koppers 
( $ 1 . 7  b i l l i o n  b i d  by E n g l i s h  b u l l d e r ,  Beaser). First 
Boston acquired 40% of U n i t e d  Brands; Morgan S t a n l e y  owns 
37  p e r c e n t  o f  B u r l l n g t o n  I n d u s t r  les; Merr i l l  Lynch took 
controlling l n t e r e s t  in Borg-Warner (after a $4.7 b i l l i o n  
buyout)  and i n  Supermarke t s  G e n e r a l  ($2  b i l l l o n )  . Morgan 
S t a n l e y  has nearly one b l l l l o n  dollars e q u i t y  participation 
i n  major c o r p o r a t i o n s ,  including Container C o r p o r a t i o n  of 
Amer ica  ( $ 2 3 0  m i l l i o n ) ,  B u r l i n g t o n  ($168  m i l l l o n )  , C o l t  
Industries ($1 65 m l l l l o n )  , and  S t e r l l n g  Chemlcal ( $ 1 6 3  
m l l l i o n )  . 

Investment bankers and t h e l r  backers now have a s  much 
a s  $15 b i l l i o n  f o r  e q u i t y  i n v e s t m e n t s .  Leveraged in 
t r a d i t i o n a l  buyout f a s h i o n ,  t h a t  equl ty  base mlght  support 
u p  t o  $ 1 5 0  b i l l i o n  i n  debt for f u t u r e  c o r p o r a t e  



I n  the f i r s t  quarter of 1988, t h e r e  were 1 6  hostlle 
all-cash t ende r  offers. All 1 6  companies were taken over, 
n l n e  by the h o s t i l e  bldder  and seven by whl te  knights. 

I t  1 s  estimated that 5 0 , 0 0 0  people a t  I n v e s t m e n t  
banks, commercial banks and law f i r m s  a r e  now ~ n v o l v e d  In 
takeovers. 

* 
Virginia Takeover Experience 

The a c t u a l  number and n a t u r e  of corporate takeovers In 
V i r g l n i a  cannot  be determined wlth  precision, since well 
documented r e c o r d s  of t akeove r s  and at tempted t a k e o v e r s  a r e  
n o t  maintained.  Over t h e  years, a number of t a k e o v e r s  have 
occurred, some certainly h o s t l l e .  T h i r t e e n  h o s t l l e  
t akeove r s  o r  attempted takeovers have been ~ d e n t l f l e d  and 
are summarlzed b r l e f l y  i n  the fo l lowing  paragraphs. While 
these examples  a r e  not all ~ n c l u s i v e ,  they do serve t o  
document t h e  legitimate concerns  expressed by t h e  General 
Assembly In H J R  No. 139. 

American F u r n i t u r e  Com~anv. I n  1978, Telvest, Inc. 
announced p l a n s  t o  acquz re  through open market purchases  a 
p o r t l o n  o f  American F u r n i t u r e  Company shares and f i l e d  s u l t  
i n  t h e  U. S. Dlstr lct  Court i n  Rlchmond a l l e g i n g  t h a t  the 
Virginia Take-Over-Bid Disclosure A c t  was u n c o n s t l t u t ~ o n a l .  
I t  sought t o  e n j o l n  American and t h e  SCC iron1 i n t e r f e r i n g  
with Telvest 's proposed purchases. Judge Merhige granted a 
p re l lmlna ry  ~ n ~ u n c t i o n  and American appealed.  Be fo re  t h e  
Fourth Circuit's d e c i s l o n  was announced ,  t h e  Virginia 
General Assembly amended the Take-Ove r-Bid D i s c l o s u r e  A c t .  
Amerlcan then  amended ~ t s  complaint t o  p l e a d  violation of 
the new sta tute .  T e l v e s t  u l t i m a t e l y  agreed t o  s e l l  T e l v e s t  
s h a r e s  (about  15%) t o  American a t  t h e  market  p r i c e  and t o  
r e f  r a m  from further attempts t o  acqulre American. 

I n  1 9 8 6 ,  when American stock was s e l l l n g  a t  about 
$10.50  per s h a r e ,  LADD Furniture initiated a c q u i s l t l o n  
discussions w l t h  Amer lcan that resulted I n  Board approval  

* 
Members of t h e  S t u d y  Advlsory  Comrnlttee provlded 
proflles of s i g n l f l c a n t  cases l n v o l v l n g  V l r g l n l a  
t a k e o v e r s  f r om w h i c h  t h e  Study Staff s e l e c t e d  
r e p r e s e n t a t i v e  examples. 



of an a11 cash merger f o r  $15.50 per s h a r e .  Most of 
A m e r i c a n ' s  management was retained, a n d  most of the 
manufac tur ing  facilities continued t o  o p e r a t e .  

uetek/Robertshaw C o n t r o l s .  In t h e  early 1 9 8 0 ~ ~  
A m e t e k ,  a NYSE listed company, acqu l r ed  approximately  1 0 %  
of Robertshaw Cont ro l s  and announced i t s  I n t e n t  t o  try t o  
Increase its ownership p o s i t l o n  t o  approximately 4 5  pe rcen t  
through purchase of a s h a r e  block in Robertshaw Cont ro l s ,  
then  owned by Reynolds Metals. Because ~obertshaw Controls 
was a Delaware c o r p o r a t i o n ,  t h e  V l r g l n l a  Take-Over-Bid 
Disclosure A c t  had no ~ m p a c t  on t h l s  a c q u l s l t l o n .  

Eventually, Reynolds Metals refused t o  se l l  i ts  s t a k e  
In Robertshaw Cont ro l s ,  and Ametek s o l d  its s h a r e s  back t o  
R o b e r t s h a w  C o n t r o l s .  I n  t h e  mld-1980s, Reyno lds  Metals 
r e a s s e s s e d  its p o s l t i o n  and s o l d  its s h a r e s  of ~obertshaw 
t o  a U.K.  company t h a t  made a tender o f f e r .  Robertshaw 
disappeared a s  an independent Vl rglnla-based company. 

Assoclated Drv Goods. A h o s t i l e  tender offer was made 
fo r  Associated Dry Goods. The Associated Board re~ected 
t h e  o f f e r  and adopted a poison p l l l .  Litigation fol lowed 
over t h e  v a l l d r t y  of the polson pill. A f t e r  b r i e f s  were 
flled a n d  t h e  d a y  b e f o r e  t h e  h e a r l n g ,  t h e  p a r t i e s  
n e g o t i a t e d  an  inc rea sed  pr ice  that was accepted unanimously 
by t h e  Assoc l a t ed  Board. The u l t i m a t e  price ref lected a 
Large premium over the t r a d i n g  market b e f o r e  t h e  l n l t i a l  
of Eer ($300 p l u s  mlllion) . 

C i t l z e n s  Trust Com~anv. Clt~zens Trust Company, 
Portsmouth, V l r g l n l a ,  was a small, l o c a l  bank h o l d l n g  
company fo r  the C l t i z e n s  Trust Bank, the largest  locally- 
owned bank in t h e  Tldewater  region.  By the early 1980s, 
one shareholder of Cltizens Trust Company had accumulated 
approxzmately  208 of t h e  common stock. A t  t h e  time, t h e  
s t ock  traded a t  approximately $20 t o  $22 per  share. 

Unknown t o  management a n d  the Board of CTC,  the 
s h a r e h o l d e r  negotiated t o  s e l l  h i s  stock posltion t o  a 
major s t a t e w i d e  banklng organization. Management and t h e  
Board opposed t h l s  sale  transaction but  were unsuccess fu l  
i n  b lock ing  ~ t .  When t h e  banklng o r g a n i z a t i o n  p e r s i s t e d  i n  
~ t s  efforts t o  acquire c o n t r o l  th rough  an offer valued by 
CTC a t  approx imate ly  $39 per share, CTC sought competing 
bids f rom o t h e r  b l d d e r s .  A n e g o t i a t e d  t r a n s a c t i o n  wlth 
another malor Virgrnla  banklng organlza t l o n  r e s u l t e d ,  wi th  
CTC shareholders receiving $48.50 per share. Subsequent ly ,  
many of t h e  CTC senlor  employees l e f t  CTC t o  o rgan ize  a new 
independent  Tldewater bank. 

Craddock-Terry Shoe C o r ~ .  I n  1976,  when C-T's s t o c k  
was tradlng a t  $ 6 . 5 0  per share, Caressa, I n c .  made a n  
u n s o l ~ c l t e d ,  h o s t l l e  tender o f f e r  f o r  51% o f  t h e  



0ut:standing sha re s  of C-T a t  $9.00 p e r  share .  A t  C-Tts 
r e q u e s t ,  t h e  SCC scheduled a hea r ing  on t h e  adequacy and 
accuracy of C a r e s s a w s  proposed t e n d e r  o f f e r  m a t e r i a l ,  the 
f i r s t  s u c h  h e a r i n g  u n d e r  V i r g i n i a ' s  Take -Over -B ld  
D i s c l o s u r e  Act. During t h e  SCC proceeding, C-T scheduled a 
s t o c k h o l d e r s '  m e e t i n g  t o  c o n s i d e r  a n  amendment t o  i t s  
a r t i c l e s  of i n c o r p o r a t i o n  t o  r e q u i r e  a  supermajor i ty  v o t e  
of s t o c k h o l d e r s  t o  a p p r o v e  t h e  t r a n s a c t i o n .  When C-T 
s h a r e h o l d e r s  app roved  t h i s  by o v e r  90  p e r c e n t ,  C a r e s s a  
abandoned i t s  p lans  f o r  a t e n d e r  o f f e r .  

I n  1986, when C-T1s s t o c k  was t r a d i n g  a t  about $16 p e r  
s h a r e  (as  a r e s u l t  of  rumors  of  a  l e v e r a g e d  buy-out  by 
management), s e v e r a l  p r o s p e c t i v e  purchasers  approached C-T. 
Among t h e s e  was HH H o l d i n g s ,  a  h i g h l y  l e v e r a g e d  v e n t u r e  
c a p i t a l  g r o u p  w i t h  no  e x p e r i e n c e  i n  t h e  s h o e  b u s i n e s s .  
Although it had t e n t a t i v e l y  approved a  management buyout a t  
$15 per  s h a r e ,  C-T1s Board approved an a l l  cash o f f e r  f o r  
$20 per s h a r e  by HH Holdings.  T h e r e a f t e r ,  t h e  new owners 
r e p l a c e d  much of t h e  C-T management and unde r took  t o  
"streamline" t h e  company 's  manufacturing and  m a r k e t i n g  
o p e r a t i o n s .  

I n  October 1987, t h e  Company e n t e r e d  bankruptcy. I ts 
assets a r e  now being s o l d ,  b u t  t h e r e  w i l l  l i k e l y  be l i t t l e  
f o r  t h e  e q u i t y  o r  s u b o r d i n a t e d  d e b t  i n v e s t o r s .  C-T1s 
produc t ion  E a c l l i t s e s  i n  Lynchburg and s e v e r a l  s o u t h s i d e  
V l r g i n i a  communities a r e  i d l e .  

Dan Rrver, Inc ,  I n  t h e  mid-1970s, a Hong Kong based 
company a t t e m p t e d  t o  a c q u ~ r e  Dan R i v e r .  T h i s  was 
success£ u l l y  r e s ~ s t e d  th rough  l i t i g a t i o n  p r e m ~ s e d  p r i m a r i l y  
on a n t l t  rust c o n s ~ d e r a t r o n s .  

I n  1 9 8 2 ,  C a r l  I c a h n  announced p l a n s  t o  a c q u l r e  a 
p o r t l o n  of Dan R ~ v e r  f o r  cash and t h r e a t e n e d  t h e r e a f t e r  t o  
s q u e e z e  o u t  t h e  r e m a ] - n ~ n g  s h a r e h o l d e r s  w i t h  a m e r g e r .  
Icahn a l s o  f i l e d  s u l t  t o  e n j o i n  enforcement of t h e  V l r g i n i a  
Take -Over -B id  D i s c l o s u r e  A c t .  T h i s  l ~ t i g a t i o n  w a s  
suspended by a n  agreement by Dan River and t h e  SCC t o  g i v e  
I c a h n  7 2 - h o u r s  n o t i c e  b e f o r e  s e e k i n g  t o  e n f o r c e  t h e  
V l r g l n l a  s t a t u t e .  E u r l n g  t h e  litigation, Dan R i v e r  w a s  
a b l e  t o  a r r a n g e  a n  E m p l o y e e  S t o c k  O p t i o n  P l a n - b a s e d  
l e v e r a g e d  buy-out by management f o r  $22 p e r  s h a r e  cash  
which Icahn agreed n o t  t o  oppose. I n  o rde r  t o  s e r v i c e  t h e  
LBO deb t ,  Dan River h a s  had t o  s e l l  o f f  s u b s t a n t i a l  a s s e t s ,  
b u t  management remalns i n t a c t  and t h e  company's p r i n c i p a l  
p roduc t ion  f a c s l i t i e s  i n  V i r g i n i a  remain i n  ope ra t ion .  

E a u i t a b l e  G e n e r a l  C o r ~ o r a t i o n .  I n  1977,  E q u i t a b l e  
General  Corporat ion,  McLean, V i r g i n i a ,  became t h e  o b j e c t  of 
a n  u n s o l i c ~ t e d  t a k e o v e r  by  American G e n e r a l ,  a  ma j o r  
Insurance  holding company i n  Houston, Texas. E q u i t a b l e ' s  
o b j e c t i v e  was t o  remain ~ n d e p e n d e n t ,  b u t  once o t h e r  b i d d e r s  



became i n t e r e s t e d ,  a n  a u c t l o n  m a r k e t  developed and t he  

cornpa nK agreed t o  a $51 per share offer. Its per s h a r e  
pr lce  ad been about $20 before the f l r s t  o v e r t u r e  from 
Amer l can  Genera l .  

F~nanclal General  Bankshares/For e l s n  I n t e r e s t s ,  I n  
t h e  early 1 9 8 0 s ,  a Washington, D.C.-based bank holding 
company which c o n t r o l l e d ,  among other t h i n g s ,  the F l r s t  
American bank organ lza  t l o n  In Nor the rn  Virginia, was the 
o b j e c t  o f  a h o s t l l e  t a k e o v e r  by f o r e l g n  i n t e r e s t s .  
F i n a n c i a l  General Bankshares was a V ~ r g i n l a  c o r p o r a t i o n .  
The f o r e l g n  interests f i r s t  undertook a proxy contest 
a g a i n s t  F i n a n c l a l  General ' s  management and t h e n  later 
s u c c e e d e d  i n  negotiating a purchase of a controll~ng 
I n t e r e s t  i n  F i n a n c i a l  General s u b - ~ e c t  t o  a later t akeover .  
F i n a n c l a l  General is controlled today by a three-man group 
of  v o t i n g  trustees, acting o n  b e h a l f  of  t h e  f o r e i g n  
~ n t e r e s t s .  Thls  t akeover  does n o t  appear  t o  have had any 
adve r se  Impact on V i r g l n l a  shareholders o r  cus tomers ,  o r  on 
any communities in which F i r s t  American does b u s i n e s s .  

Garf l n c k e l .  During n e g o t l a t i o n s  between A l l i e d  S t o r e s  
and Garf lncke l ,  Brooks Bro the r s ,  Miller & Rhoads, Inc .  t o  
sell G a r f i n c k e l l s  M l l l e r  & Rhoads division, Allied Stores 
made a h o s t l l e  tender o f f e r  f o r  all of G a r f i n c k e l l s  s t ock .  
A large block of shares had been held by one famlly (more 
than  2 0  p e r c e n t ) .  When A l l l e d  i n i t i a t e d  its tender o f f e r ,  
it had a blnding agreement t o  a c q u i r e  t h a t  s t o c k .  Later , 
A l l i e d  r e v i s e d  i t s  prlce conditioned on approval of  t h e  
offer by Garf l n c k e l ' s  Board. With g r e a t  r e l u c t a n c e ,  t h e  
Garf incke l  Board accep ted  Allled's offer.  Subsequently, 
most of G a r f l n c k e l l s  management l e f t .  A l l l e d  has since 
b e e n  a c q u i r e d  In another h o s t l l e  t r a n s a c t l o n  and  many 
divisions have been sold, I n c l u d i n g  G a r f i n c k e l .  Today,  
Miller & Rhoads 1s privately held, 

e Lane Company. When t h e  Lane Company r ece lved  a 
proposal  for a merg.er from I n t e r c o ,  the Lane directors were 
i n i t i a l l y  opposed .  I n t e r c o  increased t h e  p r e s s u r e  by 
f i l l n g  law s u i t s  i n  Virginia, S o u t h  C a r o l i n a ,  a n d  
M l s s i s s ~ p p l ,  where Lane had operations, seekzng znjunct lons  
a g a i n s t  enforcement of s t a t e  an t i - t akeove r  s ta tu tes .  A l l  
l i t i g a t i o n  was suspended by agreements n o t  t o  lnvoke t h e  
s t a t e  s t a t u t e s  e x c e p t  after 72-hours n o t i c e .  

A f t e r  e x t e n s i v e  n e g o t l a t i o n s ,  the Lane  B o a r d ,  by a 
s p l l t  vote ,  agreed t o  recommend the merger t o  sha reho lde r s .  
A t  the sha reho lde r  meet ing,  the vote  was l a r g e l y  i n  favor 
of t h e  merger d e s p ~ t e  opposition from certain members of 
t h e  Lane f a m ~ l y  who were substantial s t o c k h o l d e r s .    he 
merger  was a p p r o v e d .  Following t h e  m e r g e r ,  most Lane  
management  was retained, a n d  t h e  company  r e p o r t e d l y  
operates w l t h  s u b s t a n t i a l  autonomy. However, now (August 



1 9 8 8 ) ,  In te rco  has become t h e  t a r g e t  of a $2.47 b i l l ~ o n  
d o l l a r  tender o f f e r  from the Rales  brothers of washington.  

M e d i a  General C o r ~ o r a t i o n .  I n  e a r l y  1 9 8 8 ,  B u r t  
S u g a r m a n  i n ~ t i a t e d  a n  offer t o  a c q u l r e  all of  t h e  
o u t s t a n d i n g  s t o c k  of Medla General, consisting of publicly- 
held Class A stock and Class B s t o c k ,  which is n o t  p u b l i c l y  
t r a d e d  but held by one family .  The fami ly  and t h e  Medla 
General board strongly opposed t h e  o f f e r .  The subsequent 
proxy c o n t e s t  and litigation r e c e l v e d  n a t i o n a l  a t t e n t i o n  
because ~t r ep re sen t ed  t h e  f i r s t  h o s t l l e  t akeover  effort to 
o b t a r n  c o n t r o l  of a co rpo ra t i on  w i t h  a d u a l  class c a p ~ t a l  
s t r u c t u r e .  The resulting votes and c o u r t  r u l x n g  were 
f a v o r a b l e  t o  t h e  family i n t e r e s t s .  Sugarman interests 
c u r r e n t l y  h o l d  more t h a n  1 0  percent  of Class A stock, 
g i v i n g  n o  i n d i c a t i o n  of  t h e l r  f u t u r e  intentions ( a s  of  
August 1988). 

Richmond Corpora t ion  - Goldsmith/Cont lnenta l  Groug. 
I n  t h e  m i d - 1 9 7 0 ~ ~  Contlnental Group, Stamford, C o n n e c t ~ c u t  , 
a c q u i r e d  Richmond Corporat lon and i t s  p r i n c i p a l  o p e r a t i n g  
s u b s l d l a r i e s ,  Lawyers T i t l e  Insurance Corpora t l on  and Life 
I n s u r a n c e  Company of  V l r g l n i a .  T h i s  a c q u l s i t l o n  was 
opposed by incumbent management of Rlchmond Corpo ra t i on  but 
was finally c o n c l u d e d  w l t h  t h e  d i v l d e d  s u p p o r t  of the 
R~chmond Corpora t lon  Board of D i r e c t o r s .  Lawyers T i t l e  and 
L l f e  of V l r g i n l a  cont inued to ,operate somewhat autonomously 
under Con t inen t a l  Group's ownershzp. I n  1984, a B r l t l s h  
f i n a n c z e r ,  Sir James  olds smith, announced h i s  i n t e n t i o n  t o  
a c q u i  re c o n t r o l  of C o n t ~ n e n t a l  Group. This proposa l  was 
opposed by C o n t l n e n t a l  Group's management.  An a u c t i o n  
process resulted and c o n t r o l  of C o n t i n e n t a l  Group was 
acqulred by a privately-owned concern ,  Peter Kiewit  & Sons, 
Omaha, N e b r a s k a .  I n  o r d e r  t o  pay down a c q u l s i t l o n  
i n d e b t e d n e s s ,  P e t e r  K i e w l t  s o l d  both Lawyers Title ( t o  
U n l v e r s a l  L e a f )  a n d  L i f e  o f  V l r g l n l a  (to Combined 
In su rance ,  Chicago) .  

Unlversal Leaf Tobacco Com~anv. I n  1976, Unlversa l  
Leaf was t h e  s u b 2 e c t  of an unexpected t a k e o v e r  b i d  by 
Congoleum Corpora t  Ion,  Chicago, Illinois. Unlversal Leaf 
was success£ ul In f o r c l n g  Congoleum Corpora t lon  t o  wzthdraw 
i t s  o f f e r .  I t  is c l e a r  t h a t  Congoleum had very l i t t l e  
u n d e r s t a n d i n g  of U n i v e r s a l  Leaf's b u s l n e s s  and  that a 
s u c c e s s f u l  takeover would  h a v e  been detrimental t o  
U n i v e r s a l  Leaf.  I t s  success In causxng  Congoleum to 
wlthdraw i t s  offer was in l a r g e  par t  attributable t o  t h e  
pending l i t i g a t i o n  u n d e r  t h e  V i r g ~ n l a  Take -Over -B ld  
D i s c l o s u r e  A c t .  



The  i n fo rma t ion  con~plled in this study indicates that 
takeover a c t i v l t y  has been substantial. There 1s no reason 
to b e l l e v e  t h a t  the V i r g i n i a  experience d l f f e r s  
s i g n ~ i l c a n t l y  from t h a t  of the n a t l o n  as a whole. Economic 
dis locat ions  are o f t e n  t h e  r e s u l t  of a takeover, as the 
Craddock-Terry Shoe Company case and others ~ l l u s t r a t e .  



IV. POLICY CONSIDERATIONS 

A review of t h e  literature, state s ta tu tes ,  f e d e r a l  
i n i t i a t i v e s ,  and a v a r l e t y  of court decxsxons presents a 
v e r y  u n c l e a r  n e w  of government  r e g u l a t ~ o n  of  c o r p o r a t e  
t akeove r s  i n  today's b u s i n e s s  envlronrnent. To d a t e ,  c o u r t  
decisions do n o t  provlde a c o n s i s t e n t  se t  of ground ru les .  
Federal i n l t i a t ~ v e s  p rov lde  few a n s i g h t s .  S t a t e  s t a t u t e s  
reflect n o  clear consensus  on the r e g u l a t i o n  of corporate 
takeovers. Empirical a n a l y s e s  t o  d a t e  a re  murky. 

While t h e r e  is genera l  agreement t h a t  there  rs a large 
and growing number of corporate t a k e o v e r s ,  t h e  number and 
s l g n i f l c a n c e  of h o s t i l e  takeovers is l e s s  c l e a r . *  A 
c o r p o r a t e  t a k e o v e r  may o r  m a y  n o t  be p e r c e x v e d  a s  
" h o s t i l e " ,  d e p e n d ~ n g  upon the c i l c u r n s t a n c e s .  ~ o s t l l e  
offers may become f r i e n d l y ,  and f r i e n d l y  o f f e r s  may become 
hos t l l e ,  agaln depending upon circumstances .  I n  hindsight, 
individual cases of h o s t l l e  t akeovers  may be ludged good or 
bad, that IS, have p o s l t l v e  o r  n e g a t i v e  economic lmpacts. 

H o s t l l e  takeover attempts o f t e n  have n e g a t l v e  impacts  
because of defens ive  ac txons  of management, e . g . ,  a c g u i r l n g  
unneeded d e b t ,  selllng o f f  valuable assets, o r  paylng 
greenmarl .  The type of "offeror"  who is i n l t l a t i n g  the 
takeover  appears t o  be changlng from a so-called "co rpo ra t e  
r a ~ d e r "  t o  p u b l ~ c  c o r p o r a t i o n s  supported d a r e c t l y  o r  
indirectly by an investment  banker. Today there is  major 
participation by foreign ~ n v e s t o r s  in t a k e o v e r s .  The 
l n t e r e s t  of t h e  "of f e r o r "  may be broadenxng as  well from a 
q u l c k  p r o f l t  t o  long-term p r o f l t .  S t i l l ,  from such a mlxed 
and shxfting s e t  of s t a t u t e s ,  op inrons ,  economic issues, 
and c i r c u m s t a n c e s ,  a b r o a d  s e t  o f  p u b l l c  p o l i c y  
c o n s l d e r a t l o n s  may be formulated, a t  least f o r  purposes  of 
review and analysis. 

The f l r s  t baslc p o l i c y  c o n s l d e r a t l o n  i s  recogniz ing  
the fac t  t h a t  V i r g i n l a  Is domes tlc c o r p o r a t i o n s  represent 
and a£ fect  a variety of c o n s t i t u e n c i e s ,  i n c l u d i n g  V i r g i n i a  
sha reho lde r s ,  employees, customers, suppliers, and l o c a l  
c o m m u n i t i e s  whose welfare 1s I m p o r t a n t  t o  the 
~ommonwealth 's  ~ n t e r e s t .  However, i n  deve lop ing  regulatory 

* Hostile t e n d e r  o f f e r s  a r e  defined as o f f e r s  made by a 
t h r  r d - p a r t y  b i d d e r  d ~ r e c t l y  t o  shareholders of a 
target c o r p o r a t i o n  b u t  opposed by t h e  management and 
directors of the target c o r p o r a t i o n .  



programs ,  a b a l a n c e  m u s t  b e  made between t h e  p u b l i c  
interest and t h e  forces of t h e  e f f i c i e n t  free market. 
C e r t a i n l y ,  t h e  Commonwealth has a substantial and  
legltirnate i n t e r e s t  in r e g u l a t i n g  t h e  I n t e r n a l  affairs of 
its domest~c corpora t ions ,  

Second, whxle t h e r e  have been abuses in many h o s t i l e  
takeover a c t i v l t l e s ,  hostile takeovers are  n o t  inherent ly  
bad. The fundamental goal of co rpora te  takeover r egu la t ion  
is n o t  t o  protect the corporation from h o s t l l e  takeovers  
but t o  protect t h e  s h a r e h o l d e r  and t h e  corporatlon from 
u n f a ~ r  practices a n d  abuses that often occur d u r i n g  
takeover  a c t l v i t l e s .  

There  is general agreement t h a t  it is in the publlc 
interest f o r  government t o  provide a level playing f i e l d ,  
meanlng that t h e  rules of t h e  game b e  f a i r  t o  all 
participants. The rules should n o t  favor  one group over 
ano the r ,  although one group, the shareholder,  may need more 
protection than the others .  

There is also general agreement that there should be 
full and  complete disclosure o f  takeover proposals to 
ensure that both shareholder  and management make informed 
Judgments. The ru les  of t h e  game s h o u l d  provide  t h a t  
adequate t l m e  be allowed for  shareholders t o  consider  and 
a c t  upon that i n f o r m a t i o n  and t h a t  s h a r e h o l d e r s  a r e  not 
coerced t o  tender t h e i r  sha res .  A l l  shareholders  should be 
treated equa l ly  and recezve a fair price  f o r  any shares 
involved i n  a takeover. 

There a r e  two u n d e r l y i n g  pollcy questions. One, IS ~t 
d e s i r a b l e  to r e s t r i c t  b u s l n e s s  combinations ( t h r o u g h  
mora tor ium s t a t u t e s )  a f t e r  a h o s t i l e  t a k e o v e r  has been 
completed? Two, 1s ~t desirable t o  regulate changes i n  
c o n t r o l  of a c o r p o r a t l o n  ( t h r o u g h  a c o n t r o l  share 
a c q u l s l t l o n  statute)? 

Business comblnatlon rnoratorlum s t a t u t e s ,  whlch become 
effective a f t e r  a hostile t akeove r  has been completed, a r e  
d l r e c t e d  a t  " c o r p o r a t e  r a i d e r s "  who f l n a n c e  t h e i r  
acquisitions through heavy borrowing and  then sell a s s e t s  
of the corporation t o  repay t h e s e  loans .  Such statutes 
prevent  these "corpora te  ra iders ' '  from making s u c h  a n  
acquisition In the f i r s t  place. The policy Issue: should 
regulation place limits on t h e  ac t lons  of a f ree  m a r k e t  
economy? 

The proponents of a control share acquisition statute 
a re  of t h e  view t h a t  (1) s tockho lde r s  have a r l g h t  t o  vote 
on s i g n l f l c a n t  matters not i n  t h e  o r d l n a r y  course of 
bus iness ;  ( 2 )  a s l n g l e  (or group) sha reho lde r ' s  a c q u i s i t i o n  
o f  a controlling block of shares can  b e ,  or i s ,  a 
fundamental and far-reachlng even t  for  a corporatlon and 



its s h a r e h o l d e r s :  a n d  ( 3 )  s h a r e h o l d e r s  s h o u l d  v o t e  
c o l l e c t ~ v e l y  on s u c h  an i s s u e .  On t h e  o t h e r  hand,  t h e  
effect of such statutes 1s t o  n e g a t e  t h e  r i g h t s  of  an  
acquzrer to be o n  a n  equal f o o t l n g  with a l l  other 
shareholders ,  l . e . ,  hold vot ing  r l g h t s  in a l l  shares  owned. 
V i r g i n l a  does n o t  c u r r e n t l y  have a c o n t r o l  s h a r e  
acqulsltlon law, and adopt ion of HB 984, a form of such 
l e g i s l a t i o n ,  r a i s e s  a p o l l c y  ~ s s u e  f o r  t h e  G e n e r a l  
Assembly. The fundamental policy issue t o  d e c i d e :  does 
t h e  c o n t r o l  share acquisltlon s t a t u t e  e s t a b h s h  a needed 
l e v e l  playing field, or  d o e s  i t  f a v o r  management  by 
d ~ s e n f r a n c h ~ s i n g  the  acquirerls r l g h t  to vote based  on 
owned stock? 

Moreover, t h e  q u e s t ~ o n  a r l s e s  whether additional 
l e g l s l a t l o n  IS needed after adoption of HB 983 last year. 
Unl ike  HB 983,  a contro l  share a c q u i s i t i o n  law could have 
s~gnlf i c a n t  effects on the  a c t l v i t l e s  of  takeover bzdders 
who may n o t  i n t e n d  t o  f l n a n c e  the takeover by selling 
corporate a s s e t s .  Another consideration a f f e c t i n g  t h e  
d ~ s c u s s l o n  o n  additional legislation i s  the current 
c o n t r o v e r s y  over t h e  c o n s t i t u t a o n a l l t y  o f  business 
combination o r  moratorium s t a t u t e s  (HB 983) and " f i r s t  
generation" takeover laws ( V l r g l n i a  Take-Over-Bid 
Disclosure A c t ) .  



V. CURRENT REGULATORY PROGRAMS 

Scope of State Regulation 

C u r r e n t  state corporate  t a k e o v e r  statutes may be 
grouped I n t o  four  general c a t e g o r i e s  of statutes: ( 1 )  
c o n t r o l  s h a r e  acquisition, ( 2 )  f a l r  p r l c e ,  ( 3 )  b u s l n e s s  
combinat lon/morator~~m, and ( 4 )  redempt ion  r l g h t s .  The 
statutes of many states fall l n t o  more than one category,  
and wlthln a category there may be a number o f  v a r ~ a t i o n s  
i n  speclflc provisions, depending upon t h e  state. There 
are also other, less common regulatory provis ions In some 
s t a t e s .  

Control Share Acquisition Statutes 

Control share a c q u i s i t i o n  s ta tu tes  deny voting power 
t o  an acqulrer of "control shares" unless the m a ~ o r i t y  of 
n d i s l n t e r e s t e d "  stockholders  vote t o  confer vot ing  power. 
"Control sharesn  a r e  def lned as  s h a r e s  which, when added t o  
other s h a r e s  owned by the a c q u l r e r ,  e q u a l  o r  exceed 
speclf~ed t h r e s h o l d  l e v e l s .  A number o f  these s t a t u t e s  
also p r o v i d e  f o r  a detalled statement concern ing  t h e  
a c q u l r e r  and t h e  f a c t s  and c ~ r c u m s t a n c e s  o f  t h e  
a c q u l s l t l o n .  A variation of such s t a t u t e s  (Oh io )  requires  
shareholder a p p r o v a l  p r i o r  t o  a c q u l r l n g  shares i f  t h a t  
results In ownership above a certain percentage. 

The practical consequence of these types  of s t a t u t e s  
i s  that they enable s h a r e h o l d e r s  t o  a s s e s s  t h e  
attractiveness of the o f f e r ,  w h l l e  protecting themselves by 
st111 being able t o  tender thelr shares. These statutes 
also delay the takeover process, grvlng management time t o  
bargain wlth the ralder  or t o  adopt defenslve measures to 
prevent  t h e  takeover.  However, an acqulrer  can condition 
h r s  offer upon approval of v o t l n g  r i g h t s .  I f  t h e  
shareholders approve, t h e  directors are put In an awkward 
p o s l t i o n  In which they cannot a d o p t  d e f e n s l v e  measures  
without s u b s t a n t i a l  r l s k  of  v i o l a t i n g  t h e l r  fiduciary 
d u t l e s .  The U.S. Supreme Court uphe ld  this type of  
statute a s  c o n s t i t u t i o n a l  i n  CTS Corp.  v .  Dvnamscg 
Corvoratlon of Amerlca, 481  U.S. 69 (1987). 

Supecmajority/Fair Price Statutes 

Supermajorlty/falr p r l c e  s t a t u t e s  p r o h l b l t  a n y  
b u s l n e s s  comb~nations between corporations and i n t e r e s t e d  
shareho lders  unless approved by a specified supermajority 
vo te  of shareholders or unless they meet c e r t a i n  f a l r - p r l c e  
o r  f a i r -va lue  requirements. Such s t a t u t e s  are generally 



designed to discourage "f ront-end loaded ,  two- t i e r "  tender 
o f f e r s  and t o  protect s h a r e h o l d e r s  from recezvrng a lower 
p r i c e  d u r l n g  a second step of t h e  t a k e o v e r  t r a n s a c t r o n .  
There 1s no d l r e c t  r e s t r a i n t  on takeover  b i d s .  

T h e s e  s t a t u t e s  ensure e q u a l  t r e a t m e n t  among 
shareho lders  and r e s t r i c t  t h e  b l d d e r l s  a b i l l t y  t o  coe rce  
shareholders I n t o  t e n d e r a n g  t h e i r  s h a r e s .  However, such 
s t a t u t e s  may e n c o u r a g e  s h a r e h o l d e r s  t o  delay tendering 
t h e l r  shares, maklng it more d ~ f f l c u l t  for an a c q u l r e r  t o  
o b t a l n  s h a r e s  initially . F e d e r a l  d i s t r i c t  c o u r t s  have  
g e n e r a l l y  upheld t h e s e  s t a t u t e s .  

Business Combination/Moratoriwa Statutes 

B u s m e s s  combxnat~on/rnorator~um s t a t u t e s  p r o h l b l t  a 
person who has  acqulred a s p e c i f l e d  percentage of s h a r e s  
f r o m  e n g a g i n g  i n  a b u s l n e s s  c o m b l n a t l o n  wrth the 
corporation f o r  a mora to r~um per106 (three or five y e a r s ) ,  
u n l e s s  t h e  a c q u l r e r  r e c e l v e s  approval  by a m a - ~ o r ~ t y  of  
d i s i n t e r e s t e d  directors and t w o - t h u d s  of t h e  d i s z n t e r e s t e d  
h o l d e r s  of v o t ~ n g  s h a r e s .  After t h e  moratorium, t h e  person 
can  engage An a b u s l n e s s  c o m b l n a t l o n ,  but some s t a t u t e s  
r e q u i r e  t h e  a c q u i r e r  t o  seek a p p r o v a l  by a m a j o r l t y  o f  
sha reho lde r s ,  excluding h l s  s h a r e s .  Other  post-morator xum 
e x c e p t i o n s  include t r a n s a c t l o n s  In whlch  s h a r e h o l d e r s  
r e c e i v e  a V a l r  pricew f o r  t h e l r  shares and t r a n s a c t l o n s  
wi th  t h e  consen t  of t h e  disinterested d i r e c t o r s .  

Business  comb~na t~on /mora to r ium s t a t u t e s  are  deslgned 
t o  p r e v e n t  a b u s e s  occurring i n  t h e  s e c o n d  s t e p  o f  a 
takeover .  These s t a t u t e s  discourage lever aged buyouts  i n  
which an  a c q u l r e r  l ~ q u i d a t e s  v a l u a b l e  a s s e t s  t o  f i n a n c e  the 
takeover .  

The b u s i n e s s  c o m b ~ n a t i o n / m o r a t o r l u m  s t a t u t e s  se rve  
s e v e r a l  u s e f u l  purposes .  F l x s t ,  these s t a t u t e s  encourage 
an  a c q u i r e r  t o  negotiate w ~ t h  t h e  board of directors. Such 
nego txa t lons  may r e s u l t  I n  an  i n c r e a s e  In weal th  f o r  t h e  
sha reho lde r s ,  a s  well as  a  more profitable ven tu re  f o r  the 
co rpo ra t i on .  Second, t h e s e  s t a t u t e s  may be more e q u i t a b l e  
than  c o n t r o l  s h a r e  a c q u l s l t l o n  sta tutes  because they  only 
llrnit an  a c q u l r e r  I s  v o t i n g  r l g h t s  c o n c e r n i n g  specif l e d  
self-dealing t r a n s a c t i o n s .  The acqulrer is free t o  v o t e  on 
other s u b s t a n t x a l  Issues, most s l g n i f l c a n t l y  t h e  election 
of the board of d i r e c t o r s .  Finally, these s t a t u t e s  h e l p  
curb  abuses ,  such a s  l e v e r a g e d  buyouts ,  which a re  effective 
after one has acqu l r ed  c o n t r o l  s h a r e s .  

The c o n s t l t u t l o n a l l t y  of b u s l n e s s  comblnatxon s t a t u t e s  
has n o t  yet been d e f l n l t l v e l y  resolved. While a f e d e r a l  
d i s t r l c t  c o u r t  u p h e l d  Delaware's b u s r n e s s  c o m b l n a t ~ o n  
s t a t u t e  In BNS Inc .  Y. K o ~ g e r s  w, 683 F. Supp. 458 (D. 



Del. 1988), a Wisconsin d l s t r l c t  court in RTE Corp. v. Mark 
JV Tndustrles, fnc,, 1988 FED, SEC. L. REP. (CCH) 1193,789 
(E .D.  Wls. May 6, 19881, r e c e n t l y  held a similar s t a t u t e  
unconstitutional, being preempte6 by frustrating t h e  
purposes of t h e  Wi l l i ams  A c t  smce d l r e c t o r s  had a vlrtual 
veto  power over shareho lders .  

Redemption Rights Statutes 

Redemption r i g h t s  statutes require that an acquirer, 
a f t e r  havlng obtained a speci f led percentage of stock, gzve 
n o t l c e  t o  t h e  o t h e r  s h a r e h o l d e r s  a n d  g l v e  t h o s e  
shareholders t h e  r i g h t  t o  demand a f a l r  value payment for 
t h e i r  s h a r e s .  Such a s t a t u t e  1s lntended t o  treat all 
shareholders e q u a l l y  after t h e  takeover  has occurred .  
Typically, these statutes do not d i r e c t l y  p r o h i b i t  
a c q u x s l t i o n s  above a  threshold amount. 

Belghtened Disclosure Statutes 

T h e s e  s t a t u t e s  a r e  s i m i l a r  t o  t h e  Wllllams Act and 
typically requlre f i l i n g  certain d i s c l o s u r e  documents w i t h  
t h e  corporation and/or t h e  state regulator. For example, 
d i s c l o s u r e  1s required  r e g a r d ~ n g  t h e  effect of the takeover 
on the target company's operations, employees ,  suppliers, 
customers, and t h e  communltzes i n  whxch x t  o p e r a t e s .  These 
s t a t u t e s  enable the s h a r e h o l d e r s  to have a c c e s s  t o  
~ n f o r r n a t l o n  of the takeover, s o  that they a r e  on equal  
footing w i t h  the acqulrer. Generally, t h e s e  s t a t u t e s  are  
constitutional a s  long as they do not  c o n f l i c t  wxth  the  
Williams A c t  or requlre  hear lngs  by state  o f f ~ c i a l s .  

Other Regulatory Initiatives 

A few states have adopted legislation d l r e c t l y  
regulating i s s u e s  such a s  "greenmail", golden parachutes, 
or p o i s o n  pills; other statutes have attempted to c l a r l f y  
or expand t h e  traditional d u t i e s  and r e s p o n s l b i l i t x e s  of 
t h e  board of d l r e c t o r s .  A number of states have enacted 
provlslons that permit the  board of directors t o  consider 
long-term ~ n t e r e s t s ,  as  well as other constltuencles, i n  
discharging t h e n  fiduciary d u t l e s .  



Other States:  Summary of Takeover Statutes 

O f  the 5 0  s t a t e s ,  1 9  have c o n t r o l  s h a r e  a c q u i s l t l o n  
s t a t u t e s  In one fo rm o r  a n o t h e r  (See E x h i b ~ t  2 ) .  I n  
general, they track t h e  I n d l a n a  s t a t u t e  whlch t h e  U.S. 
Supreme Court held c o n s t z t u t l o n a l  i n  1987.  Three s t a t e s ,  
C a l z f o r n r a ,  I l l i n o l s  a n d  V i r g l n l a ,  h a v e  pendlng  control 
s h a r e  legislation. I n  1 9 8 8 ,  New Hampshxre l n t t o d u c e d  a 
c o n t r o l  s h a r e  a c q u i s l t l o n  s t a t u t e  which passed t h e  House 
b u t  was d e f e a t e d  i n  t h e  Senate. 

O f  t h e  s t a t e s  t h a t  h a v e  a d o p t e d  c o n t r o l  s h a r e  
a c q u ~ s i t i o n  s t a t u t e s ,  s e v e n  have also a d o p t e d  b u s l n e s s  
comb~nat ion /mora tor ium s t a t u t e s :  Arizona,  Idaho,  Ind l ana ,  
M i n n e s o t a ,  M l s s o u r l ,  Tennessee, a n d  W i s c o n s i n .  S i x t e e n  
s t a t e s ,  lncludlng V l r g i n i a  and t h e  above i d e n t i f  l e d  seven,  
h a v e  b u s i n e s a  combina t ion / rno ra to r ium s t a t u t e s .  (See 
E x h l b x t  4 ) -  Thus, a t o t a l  of 2 8  states have  e l t h e x  a 
c o n t r o l  s h a r e  a c q u x s l t l o n  s t a t u t e ,  a moratorium statute, or 
b o t h .  F a l r  p r i c e / v a l u e  provisions a r e  g e n e r a l l y  
incorporated i n  s u c h  s t a t u t e s .  Four  s t a t e s  have f a l r  
pr i c e /va lue  statutes  but neither c o n t r o l  share acquisltlon 
nor  moratorium s t a t u t e s :  C a l l f o r n l a ,  I111no1s, Maryland, 
and M ~ s s i s s l p p ~ .  Two states, Pennsylvania and Maine, have 
redemption r i g h t s  s ta tu tes .  Two s t a t e s ,  ~ e b r a s k a  and N e w  
Mexico, have s t a t u t e s  no t  otherwise class%£ l e d .  F ~ f t e e n  
s t a t e s  have no s t a t u t o r y  provisrons re la ted  t o  regulation 
o f  corporate t a k e o v e r s :  Alabama, Alaska, Arkansas, 
Colorado,  Iowa, Montana, New Hampshire, N e w  Mexico, North  
Dakota, Rhode I s l a n d ,  South C a r o l i n a ,  South Dakota, Texas, 
Vermont, and West V i r g i n i a .  SIX of these s t a t e s  do have 
d i s c l o s u r e  s t a t u t e s ,  b u t  t h e  m a j o r i t y  appear t o  be el thew 
n o t  enforced or u n c o n s t i t u t ~ o n a l .  

Analysis of Control Share Acquisition Statutes 

Comparative Analysis 

C o n t r o l  s h a r e  acquisition statutes a r e  d e s i g n e d  t o  
r e s p o n d  t o  different abuses o f  the t e n d e r  o f f e r  process 
t h a n  other t akeove r  l e g i s l a t i o n .  These sta tutes  a r e  aimed 
d l r e c t l y  a t  t h o s e  takeover bidders who have the a b i l i t y  t o  
f l n a n c e  t h e i r  deals but may be i n t e r e s t e d  solely in sho r t -  
term p r o f i t s  a t  t h e  expense of t h e  corporation. 
Shareho lde r s  a re  given t h e  chance t o  evaluate t h e  proposed 
change in c o n t r o l  and  determine i f  i t  i s  i n  thelr b e s t  
i n t e r e s t s .  



lt 2 

n Statutes* 

Effec t ive  
No. S w X  Date 
1. Arizona 07/22/87 

2. F l o r i d a  07/0 2/87 

4. Idaho 03/22/88 

5, I n d ~ a n a  04/01/86 

6. Kansas 04/21/88 

7. Louisiana 06/11/87 

8. Massachusetts 07/21/87 

nts 
In response to b l d  for 
Greyhound. 

In response to b l d  for 
Harcourt Brace Jovanovlch. 

Amended 1987 statute - 
held u n c o n s t l t u t l o n a l .  

Held constitutional, 1987, 
U.S. Supreme C o u r t .  

Challenged as uncons t r t u -  
t l o n a l ;  r e v l s l o n  p e n d ~ n g .  
I n  response t o  b i d  for 
Gll l e t t e  Company. 

10. Minnesota 0 6/0 118 7 I n  r e s p o n s e  t o  b i d  f o r  
Dayton-Hudson . 

11. Mlssour i  0 9/2 8/87 O r l g l n a l  s t a t u t e ,  In a b l d  
f o r  TWA, u n c o n s t i t u t ~ o n a l .  

12. Nevada 07/01/87 

13. North Carollna 05/13/87 In response to b i d  f o r  
Buxl lngton;  r e v i s i o n  pend- 
ing. 

0 211 2/8 8 Revlsion t o  1 9 8 2  A c t .  
C o n t r o l  o v e r  acquisition 
of shares r a t h e r  t h a n  
vot lng  r l g h t s .  

* Source: Draft by the AM-NRSPA Jomt C m l t t e e  on Model 
Control Share Acquisition Statutes, March 24, 1988. 



Effective 
No, w - corn- s 

15. Oklahoma 06/24/87 U n c o n s t ~ t u t l o n a l  as applied 
t o  f o r e l g n  corporat~ons .  

16 .  Oregon 08/01/87 

17. Tennessee 0 3/11/8 8 

18. Utah 05/2 9/87 

Reduced vot lng  r l g h t s  at 20% 
level, wi thou t  approval. 

H I +  s 
1. Calsfornia I n t r o d u c e d  03/05/87; future actlon 

appears remote. 

3. V i r g l n l a  

4. N e w  Hampshire 

5. Nebraska 

I n t r o d u c e d  03 /21 /87 ;  passed Senate, 
held In House c o m m i t t e e ;  no  a c t i o n  
1988  (two other b ~ l l s  i n t r o d u c e d  i n  
1988 sesslon) . 
I n t r o d u c e d  0 1 / 2 8 / 8 8 ;  passed House, 
held i n  Senate committee. 

Introduced 01/06/88; passed  House, 
defeated In Senate. 

I n t r o d u c e d  01/13/88; h a s  a 
Shareholder's P r o t e c t i o n  A c t  w h ~ c h  
would  repeal  the Corporate Takeover 
Act. 



No... 

1 . 
2 

3 

4 

5. 

6. 

7 .  

aaLe 

Arizona 

Connec t i cu t  

Delaware 

Georgla 

Idaho 

Indiana 

Kentucky 

Effectxve 
nate DuratLon 

07/22/87 3 years 

07/07/8 8 5 years 

0 2/2 2/8 8 3 years 

0 3/0 3/8 8 5 years 

03/22/88 3 years 

04/01/86 5 years 

07/15/88 5 years 

8 ,  Minnesota 0 6/0 1/87 5 years 

9. M ~ S S O U ~ L  06/23/86 5 years 

10. New Jersey 01/23/86 5 years 

11. New York 12/16/85 5 years 

12. Pennsylvania 03/23/88 5 years 

13. Tennessee 03/11/88 5 years 

14. V ~ r g l n l a  03/31/88 3 years 

15. Washington 08/11/87 5 years 

16. Wlsconsln 09/11/87 5 years 

Of t h e  sixteen s t a t e s  w i t h  moratorium s t a t u t e s ,  f o u r  
states provide  a three-year moratorium, twelve s t a t e s  provide a 
frve-year moratorium, 



Othe r  t akeover  measures seek different g o a l s .  Falr 
p r l c e  s t a t u t e s  e n s u r e  t h a t  a l l  s h a r e h o l d e r s  a r e  t r e a t e d  
e q u a l l y  and recelve a f a i r  price for t h e l r  s h a r e s .  The 
b u s l n e s s  c o m b i n a t i o n / m o r a t o r i u u m  s t a t u t e s ,  s u c h  a s  
V i r g i n l a ' s  HB 983, are designed t o  p r o t e c t  a g a l n s t  abuses 
a s s o c i a t e d  w i th  an  a c q u i r e r  f inanc lng  hxs  t r a n s a c t i o n  by 
s e l l l n g  c o r p o r a t e  assets  of t h e  acqu i r ed  c o r p o r a t i o n .  This 
may be h a r m f u l  when c o r p o r a t e  r a i d e r s  s e l l  o f f  v a l u a b l e  
assets of t h e  c o r p o r a t i o n  t o  pay back huge debts i ncu r r ed  
i n  t h e i r  e f f o r t s  t o  take o v e r  t h e  c o r p o r a t l o n .  These 
s t a t u t e s  become o p e r a t i v e  a f t e r  a successful takeover. The 
b u s i n e s s  c o m b i n a t i o n / m o r a t o r  ium s t a t u t e s  also l i m l t  a n  
a c q u l r e r  's v o t i n g  power  in c e r t a i n  s e l f - d e a l l n g  
transactions. However, t h e  a c q u l r e r  is s t i l l  able t o  vote 
on other  c o r p o r a t e  ma t t e r s ;  most significantly the a c q u l r e r  
may v o t e  o n  t h e  e l e c t i o n  o f  t h e  board o f  d i r e c t o r s .  
Control share s t a t u t e s ,  on t h e  o t h e r  hand, e l i m i n a t e  t h e  
v o t l n g  power  of  shares acqulred i n  a c o n t r o l  s h a r e  
acquisition. F l n a l l y ,  o t h e r  defensive m e a s u r e s  a 
c o r p o r a t l o n  adopts may be struck down by t h e  c o u r t s  e a r l y  
i n  a takeover process .  

Practical Consequences of CSA Statutes 

C o n t r o l  s h a r e  a c q u ~ s l t l o n  s t a t u t e s  r e q u i r e  
disinterested shareholders t o  a p p r o v e  v o t l n g  r l g h t s  of 
c o n t r o l  shares, providing s h a r e h o l d e r s  w i t h  a number of 
a d v a n t a g e s .  F ~ r s t ,  the s t a t u t e  e n a b l e s  s h a r e h o l d e r s  t o  
assess t h e  attractiveness of a n  offer w h i l e  p r o t e c t i n g  
themselves f rom b e i n g  f r o z e n  o u t  a t  a l o w e r  p r i c e .  
Shareholders accomplish t h i s  by t e n d e r i n g  t h e i r  shares b u t  
retaining t h e  o p t i o n  t o  vote a g a i n s t  t h e  o f f e r .  Second, 
the c o n t r o l  share acquisition s t a t u t e  p r o h i b i t s  ~ r r e v o c a b l e  
p r o x l e s .  An i r r e v o c a b l e  p r o x y  o c c u r s  when t h e  
a u t h o r i z a t i o n  t o  v o t e  f o r  a shareholder cannot be changed 
or te rmina ted  by t h e  sha reho lde r .  Shareholders who grant 
p r o x i e s  c o n f e r r i n g  v o t l n g  rlghts may change thelr minds  
u n t i l  t h e  date of t h e  vote. T h l s  provlslon 1s extremely 
h e l p f u l  in g i v l n g  s h a r e h o l d e r s  e v e r y  o p p o r t u n i t y  t o  
e v a l u a t e  t h e  t a k e o v e r .  F l n a l l y ,  t h e  c o n t r o l  share 
acquisition statute protects t h e  independent sha reho lde r  
a g a i n s t  both con tending  p a r t i e s .  Ne l ther  t h e  of feror nor 
management has a n  advantage  I n  communrcat ing w l t h  the 
s h a r e h o l d e r s .  C o n t r o l  s h a r e  acqulsitlon s t a t u t e s  place 
i n v e s t o r s  on e q u a l  f o o t i n g  w i t h  t h e  a c q u i r e r  and e n s u r e  
t h a t  t h e  m a ~ o r l t y  r u l e s ,  thus p r o t e c t i n g  s h a r e h o l d e r s  from 
some of t h e  c o e r c l o n  involved In  tender o f f e r s .  

Control  share a c q u l s i t i o n  s t a t u t e s  may a l s o  delay the 
t ende r  o f f e r  p r o c e s s  by p e r m i t t i n g  management t o  schedule a 
vote  up t o  5 0  days a f t e r  a bidder f i l e s  an acqulr lng person 
s t a t e m e n t .  T h x s  a l l ows  management t h e  opportunity t o  
n e g o t i a t e  w l t h  t h e  b l d d e r  and p e r h a p s  i n c r e a s e  



s h a r e h o l d e r s '  w e a l t h .  S h a r e h o l d e r s  f u r t h e r  b e n e f i t  by 
hav lng  t i m e  t o  conslder op t ions  and desirable alternative 
p r o p o s a l s  . Thus, sha reho lde r s  can evaluate the situation 
and make informed d e c i s i o n s .  

Control share acqulsitlon statutes h a v e  b e e n  
c r i t l c ~ z e d  as making it easler for a b ldde r  t o  announce t o  
t h e  world t h a t  t h e  company is f o r  sale ,  when pe rhaps  the 
bldder is  not s e r i o u s  about purchasing rt. The a c q u i r e r  
c a n  make a t e n d e r  o f f e r  conditional upon s h a r e h o l d e r  
approval  a n d  n o t  a c t u a l l y  consummate t h e  purchase of 
s h a r e s .  Thus, a bldder can put a corpora txon  'hn playN 
slmply by announcing a proposed control s h a r e  a c q u i s i t i o n  
and  c a l l l n g  for a shareholder vote, a l t h o u g h  t h e  v o t l n g  
provisions, c o u p l e d  w r t h  the p r o h r b i t x o n  of i r r e v o c a b l e  
proxies, may of £ s e t  t h e  u s e f u l n e s s  of t h l s  t a c t l c .  

The c o n t r o l  s h a r e  a c q u i s l t l o n  s t a t u t e  d z r e c t s  t h e  
d e c i s l o n  of a change i n  c o n t r o l  t o  the sha reho lde r s .  Most 
o f t e n ,  a c o r p o r a t e  r a l d e r  will condlt~on a tender o f f e r  
upon a f a v o r a b l e  vo t e .  Management may then  be l l m i t e d  i n  
~ t s  a b a l i t y  t o  adop t  defensive m e a s u r e s  f o r  fear of 
breaching i t s  f ~ d u c l a r y  d u t i e s .  These s t a t u t e s  may 
t h e r e f o r e  s t ~ f l e  management's  abllity t o  take  e f f ec t lve  
actlon.  

Arbltrageurs and institutions o f t e n  play a s i g n l f  &cant 
r o l e  An t akeove r s .  Cont ro l  s h a r e  a c q u l s i t l o n  s t a t u t e s  may 
r e s u l t  i n  v i g o r o u s  proxy f i g h t s  w i t h  b ~ d d e r s  d e a l i n g  
d irec t ly  with  the shareholders .  A r b l t r a g e u r s  are  g e n e r a l l y  
i n t e r e s t e d  in sho r t - t e rm  profits and would f avo r  any offer 
r e s u l t i n g  i n  g r e a t e r  premiums. Due t o  t h e  d e l a y  from 
c o n t r o l  s h a r e  s t a t u t e s ,  a r b i t r a g e u r s  may be f o r c e d  to 
i n v e s t  capital f o r  a l o n g e r  p e r i o d  o f  time and  i n c u r  
increased c o s t s  and interest. A corporat~on h a v l n g  a 
l o n g e r  t ime p e r s p e c t r v e  may benefx t  from such s t a t u t e s  that 
res t r ic t  t h e  activities of a r b i t r a g e u r s .  

Control share acquis~tion statutes may increase  t h e  
c o s t  of a t e n d e r  offer. The acquxrer must pay fo r  t h e  
costs  of a special  meeting and s o l l c i t  p rox i e s  s e p a r a t e l y .  
The b i d d e r  may be f o r c e d  t o  c o n t a c t  t h o u s a n d s  of 
s h a r e h o l d e r s .  The delay factor may also lncrease costs. 
If the a c q u i r e r  makes a conditional tender o f f e r ,  h e  may 
receive the r e q u i s i t e  approval, only t o  flnd management has 
s o l d  key a s s e t s  or triggered large d e b t s .  The b idde r  is 
then left paylng for a l o t  of s t o c k  An a company t h a t  does 
n o t  have the same c h a r a c t e r l s t l c s  or  value. 

Discouraging takeovers may sometimes p r o t e c t  poor  
management a n d  hamper more productive u s e  o f  c o r p o r a t e  
resources. Control share a c q u i s i t i o n  s t a t u t e s  may inhibit 
des lrable  t akeove r s  and undermine t h e  s h a r e h o l d e r s '  a b l l l t y  
t o  acqurre a hrgher  premrum for thelr shares .  



The U . S .  Supreme Court i n  CTS C o r ~ .  v .  Dvnamlcs 
C o r ~ o r a t l o n  of America, 4 8 1  U.S. 69 (1987), upheld the 
c o n s t ~ t u t r o n a l x t y  of  I n d l a n a l s  control share acqu1sltion 
statute. Control share acquisition statutes t h a t  closely 
parallel I n d i a n a ' s  statute wlll i n  all l i k e l ~ h o s d  be 
srmi lar ly  upheld. 

The Study Advlsory Committee concluded that o v e r a l l  
analysis i n d i c a t e s  t h a t  c o n t r o l  share a c q u z s l t l o n  statutes 
are  desirable and could benef i t  shareholders .  

Federal Statutes and I n i t i a t i v e s  

Federal  r e g u l a t i o n  o f  tender offers began In 1968 w l t b  
the Wllllams Act whlch contams d ~ s c l o s u r e  requirements and 
other s u b s t a n t i v e  provisions. The purpose of the A c t  is  t o  
protect shareholders .  

Current ly ,  s e v e r a l  l e g i s l a t i v e  i n l t l a t l v e s  a f f e c t i n g  
takeovers are pendlng at the federal l e v e l .  The Tender 
Offer Reform A c t  of 1987  ( H , R ,  2172) has been proposed by 
Congressman John D. D l n g e l l  (Mich igan)  and would preempt 
s t a t e  regulation of tender o f f e r s  by its one sharelone vote 
provision, thus l l m l t l n g  t h e  a b i l i t y  of boards of directors 
to protect shareholders from abusive takeover t a c t i c s .  In  
addition, t h i s  proposed b i l l  would c l o s e  t h e  current "10- 
day windoww loophole  which permits a bidder t o  acqulre 5 
percent of a target company's shares and not announce h l s  
a c q u i s l t l o n  for up t o  t e n  days. The bill would also 
eliminate creeplng tender o f f e r s .  Senator  Wllllam Proxmlre 
(Wisconsin) a l s o  proposed a bill (S. 1 3 2 3 )  which would 
require greater d r s c l o s u r e  of attempts to  con t ro l  a company 
and would limit raider tac t l c s .  Recently, t h e  SEC adopted 
a one s b a r e / o n e  vote p r o v l s l o n  for exchange l i s t i n g  
purposes but exempted  x t s  e f f e c t  o n  c o n t r o l  share 
a c q u l s i t l o n  s ta tu tes .  

Although there seems t o  be great c o n c e r n  o v e r  
takeovers a t  t h e  federal l e v e l ,  no legislation i s  expected 
t h l s  year .  



VI. REGULATION IN VIRGINIA 

Virglnla Statutes and Legislation 

T h e  primary l e g a l  basls for the r e g u l a t i o n  o f  
corporate  takeovers in Vlrg~nla rs contamed in two Acts  
found in T x t l e  1 3 . 1  of the Code: 

1. T a k e - O v e r - B i d  Disclosure A c t ,  C h a p t e r  S i x ,  
~ectioni 13.1-528 through 13.1-541 ; and 

2 . ylr-ock Cprporatlon A c t ,  Chapter Nine, 
Artlcle 1 4 ,  "Af f  l l i a t e d  ~ r a n s a c t ~ o n s " ,  S e c t i o n s  
1 3 . 1 - 7 2 5  through 1 3 . 1 - 7 2 8 .  

T h e  o r i g i n a l  1 9 8 5  llAffillated Transactions' 
l e g i s l a t i o n ,  m o d e l e d  a f t e r  the Maryland s t a t u t e ,  was a 
" f a i r  price" statute under which any takeover must be  
approved by a supermjorl ty  vote of t h e  shareholders or by 
a disinterested board of d i r e c t o r s ,  or t h e  acquixer must  
pay a f a x r  p r l c e  f o r  a l l  s h a r e s .  House B l l l  9 8 3 ,  a 
business combinations/morator i u m  statute adopted by the 
General Assembly i n  t h e  1 9 8 8  S e s s i o n ,  amends 1 3 . 1 - 7 2 5  
t h r o u g h  1 3 . 1 - 7 2 T ,  r e p e a l s  1 3 . 1 - 7 2 8 ,  and amends 13.1-730 
( R i g h t  t o  dissent), Artlcle 1 5 ,  Dissenters R l g h t s .  The 
1988 amendment (HB 9 8 3 )  p r o h l b l t s  an interested shareholder 
from engaging i n  any "business combination" wrth t h e  t a r g e t  
firm for three y e a r s ,  unless t h e  t a r g e t  flrm's board and 
s h a r e h o l d e r s  approve t h e  transaction. T h ~ s  amendment 1s 
similar t o  l e g i s l a t i o n  recently adopted i n  Delaware. 

House B i l l  984 (1988 Session), whlch passed the House 
but was continued to 1989 In the Senate Commerce and Labor 
Committee, would amend Chapter Nine by addlng A r t l c l e  1 4 . 1 ,  
S e c t i o n s  13 .1-728.1  through 13 .1 -728 .9 ,  relating t o  control 
s h a r e  acqu~sltlons. 

Summary of House B i l l  984 

The p e n d l n g  HB 9 8 4  is a c o n t r o l  share a c q u l s i t ~ o n  
s t a t u t e  providing t h a t  a m a p r l t y  of d l s l n t e r e s t e d  
shaseho lders  must approve vot lng  r l g h t s  of acquired control  
shares. HB 984 is des igned  t o  ensure that shareho lders  
acting a s  a group can make collective decisions regarding a 
change o f  c o n t r o l .  The following is a summary of ma-~or 
provisions of HB 984 .  

" C o n t r o l  Share A c q u i s l t i o n s n .  A control share 
acquisition occurs when one acquires  or benef l c l a l l y  owns 
shares that, as an asgregate,  c o n t r o l  v o t l n g  power w l t h l n  a 



percentage range of ownershrp, The following are the 
percentage ranges: 

"(1) o n e - f ~ f t h  or more bu t  less t han  one- th i rd  of such 
votes; 

(11) o n e - t h u d  o r  more but l e s s  t h a n  a m a l o r l t y  of 
such vo te s ;  

(111) a n a ~ o r l t y  o r  more of such votes , "  

When a n  a c q u l r e r  controls s h a r e s  over a threshold 
l e v e l ,  h e  m u s t  seek a p p r o v a l  from t h e  d ~ s i n t e r e s t e d  
shareholders t o  exerc lse  t h e  voting power of these s h a r e s .  

" I n t e r e s t e d  shareholders  l n c l u d e  t h e  acqu~rer, any 
o f f i c e r ,  or any employee who is a director. 

P u b l i c  C o r ~ o r a t x o n " .  HB 9 8 4  a p p l i e s  t o  
xssu lng  public corporatlons which are def rned as domest lc  
c o r p o r a t l o n s  w i t h  more than 3 0 0  s h a r e h o l d e r s .  No o t h e r  
criteria are  e s t a b l i s h e d .  

"Excepted Acauisxtlonw . The fo l l owing  a re  exceptions 
t o  c o n t r o l  share acqu~sitlons l l s t e d  an HB 984: 

1. Shares acqulred b e f o r e  January 26,  1988; 

2. Sha re s  acquired through a legal contract executed 
b e f o r e  January 26, 1988; 

3. S h a r e s  a c q u i r e d  by t h e  l a w s  of  d e s c e n t  a n d  
d a s t r  i b u t i o n ;  

4. Shares acqu l r ed  t o  s a t l s f y  a pledge o r  s e c u r i t y  
i n t e r e s t ;  

5 .  Shares acqui red  as part of a merger or plan of 
s h a r e  exchange wlth t h e  issuing p u b l z c  
corporatron; 

6 .  S h a r e s  a c q u i r e d  t h r o u g h  a t e n d e r  o r  exchange  
o f f e r ,  pursuant t o  an agreement with t h e  i s s u l n g  
p u b l i c  co rpo ra t i on ;  

7. Shares acqu i r ed  d i r e c t l y  from t h e  i s s u l n g  publrc 
c o r p o r a t l o n ,  l t s  subsxdiarles, o r  f r o m  a 
corpora txon  having a t  l e a s t  beneficial ownership 
of a majority of i ts  shares ;  and 

8. Shares acqulred from one whose c o n t r o l  shares 
were prev ious ly  authorxzed vo t lng  r i g h t s .  



As~llcat~on. HI3 984 only a p p l i e s  t o  c o r p o r a t i o n s  ~f 
they " o p t - i f i "  b e f o r e  a c o n t r o l  s h a r e  a c y u l s l t i o n  IS 
lnltlated t h r o u g h  t h e l r  ar t l c l e s  of ~ n c o r y o r a t i o n  or bylaws 
(adopted by s h a r e h o l d e r s ) .  Thus, HB 9 8 4  d o e s  not 
autonatlcally apply to p u b l l c  coryoratlons. 

Y o t i n s  R l a h t s .  A c o n t r o l  s h a r e  a c q u i s l t l o n  is a n  
a c g u l s i t i o n ,  or s e r k e s  of transactions wi th lr t  n i n e t y  days, 
that when a d d e d  t o  a l r e a d y  e x l s t i n g  s h a r e s  g i v e s  a n  
a c q u i r e r  c o n r r o l  of v o t i n g  power  w h z c h  exceedis any 
t h r e s h o l d  level. Shares  a c q u i r e d  i n  a control s h a r e  
a c q u l s i t i o n ~ l l  have no voting rlghts unless authorized by 
the shareholders. Approval of v o t l n g  r l g k t v  rnust be g l v e n  
by a major lty of all outstanding s h a r e s  of d i s ~ n t e r e s t e d  
s h a r e h o l d e r s .  If the control shares do n o t  r e c e i v e  v o t i n g  
r l g h t s ,  then the a c q u l r e r  retams  v o t l n g  power only for any 
shares acquired p r i o r  t o  the control share  a c q u ~ s l t i o n .  If 
t h e  c o n t r o l  shares  are t rans fe r red  t o  one n o t  engaged In a 
c o n t r o l  s h a r e  a c q u l s i t l o n ,  the v o t l n g  power of t h e  shares 
would be r e s t o r e &  

0 Contr _1. Share . A c c r u ~ . s i t l o n  Statement. A n  acqulrlng 
p e r s o n  may, I£ h e  so deslres, deliver a control share 
a c q u l s i t l o n  s t a t e m e n t  t o  the i s s u i n g  c o r p o r a t i o n  after a 
c o n t r o l  share acqulsitlon or before a proposed one. The 
s t a t e m e n t  m u s t  contain l n f o r m a t l o n  c o n c e r n x n g  t h e  
a c q u i r e r ' s  identity, number of shares h e  c o n t r o l s ,  
financial capacity, plans t o  l i q u i d a t e ,  merge, etc., and 
any other  materlal  i n f o r n a t l o n  that may af fec t  t h e  d e c i s l o n  
of shareholders  t o  grant voting r l g h t s .  

rna of SharehoLders. A t  t h e  time of d e l l v e r y  of a 
control share  acqulsltion statement, the  acquiring person 
may r e q u e s t  a special meetlng of shareholders  t o  conslder 
g r a n t l n g  v o t i n g  r i g h t s .  Wlth in  1 0  Cays, t h e  d l r e c t o r s  of 
t h e  c o x p o r a t l o n  must establish t h e  date  f o r  such a meetlng. 
This special meeting must be held no sooner than 30 days 
nor l a t e r  thafi  50 days  a f t e r  such a request h a s  been  
delivered. The a c q u l r e r  must pay all expenses related t o  
t h ~ s  s p e c i a l  m e e t ~ n g .  Proxy v o t e s  r;lilat be sollclted 
s e p a r a t e l y  from offers to purchase stock and must be 
s o l l c l t e d  not s o o n e r  than 3 0  days before the meeting. 
Irrevocable proxres a re  p r o h l b l t e d .  I f  no specla1 meeting 
1s r e q u e s t e d ,  t h e  v o t i n g  r l g h t s  lssue will be resolved a t  
the next  annual rneet lng of s h a r e h o l d e r s .  

N Q t l C g a r e h o l  - e x .  N o t ~ c e  to shareholders of the 
special m e e t ~ n g  must be g i v e n  pronpt iy.  The n o t i c e  should 
c o n t a l n  a copy of t h e  c o n t r o l  share acquisition statement 
and a statement by the board of dlrectors of the ~ s s u l n g  
corporat ion of lts recommendation a s  t o  whether  t~ g r a n t  
v o t ~ n g  r l g h t s .  



Redemption. The i s s u i n g  c o r p o r a t i o n  is a l l o w e d  t o  
redeem a t  f a i r  value c o n t r o l  shares  a c q u i r e d  i f  no c o n t r o l  
s h a r e  a c q u l s i t l o n  s t a t e m e n t  has been f l l e d  after 60 days 
f r o m  t h e  last a c q u l s ~ t i o n  of such s h a r e s .  A l so ,  IE 
s h a r e h o l d e r s  do n o t  approve v o t ~ n g  rights for c o n t r o l  
s h a r e s ,  t h e n  t h o s e  s h a r e s  may a l s o  be redeemed a t  f a i r  
va lue  by the  i s s u l n g  c o r p a r a t i o n  during t h e  60-day perlod 
fo l l owing  such meeting.  

Dissenter's R l s h t s .  I f  an a c q u l r e r ' s  c o n t r o l  shares 
c o n s t i t u t e  a r n a p r l t y  of  t h e  v o t i n g  power of t h e  
corporation and these shares have been accorded full v o t i n g  
r i g h t s ,  t h e n  d i s s e n t a n g  shareholders  have  t h e  r i g h t  t o  
recezve " i a ~ r  va lue"  f o r  t hex r  shares. "Fair va2ueW' is 
def xned as b a n g  not "less than t h e  h i g h e s t  prlce p e r  s h a r e  
pald An a control share a c q u r s l t i o n ,  a s  adjus ted  for any 
subsequent  share dividends or  r e v e r s e  share  s p l i t s  o r  
s l m l  l ar  changes 

Nonexc lus iv i tv .  P r o v i s i o n s  of t h i s  a r t l c l e  shall n o t  
l i m x t  nor r e q u i r e  any a c t l o n  by t h e  board of directors or 
s h a r e h o l d e r s .  A director may c o n s l d e r  that t h e  best 
z n t e r e s t s  of t h e  corporation are s e r v e d  by ~ t s  continued 
~ndependence.  

I s s u e s  Raised by EB 984jModel A c t  Comparison 

Recently, t h e  American Bar Association (ABA) and t h e  
Nor th  Amerzcan S e c u r i t i e s  A d m i n ~ s t r a t o r s  A s s o c l a t l o n  
( N A S A A )  h a v e  d e v e l o p e d  a model state control s h a r e  
a c q u i s i t i o n  act. The following paragraphs i d e n t l f y  i s s u e s  
raxsed  by t h e  s ~ g n i f i c a n t  differences between HB 984 and 
the Model Act .  

1. I n  r e f e r e n c e  t o  "excepted acqurs~tions," the Model A c t  
excludes wAcqu l s i t l on  of a d d i t i o n a l  shares wi th in  the 
range of v o t i n g  power for whlch approval has already 
been granted.. . ." The purpose  of s u c h  a provlsxon is 
t o  clarify a p o l n t  now o n l y  lmpliclt i n  BB 984 but 
which a p p a r e n t l y  was t h e  original lntent of the b i l l .  
Thus, HB 984 should conform t o  t h e  Model Act  and make 
t h l s  excep t ion  e x p l l c l t .  

2. The Model A c t ,  unlike HB 984, d o e s  not exempt shares 
t h a t  were p r e v i o u s l y  authorized v o t l n g  r i g h t s  by 
shareholders which  a r e  then t r a n s f e r r e d  t o  another 
acqulrer.  The new owner must seek approval  of v o t l n g  
r i g h t s  agarn, A benef lt of t h l s  Model Act  proviszon  
i s  t o  a l l o w  shareholders  t h e  opportunrty t o  evaluate 
t h e  new acqulrer,  a provision t h a t  is c o n s ~ s t e n t  wl th  
the p u r p o s e s  of t h e  Act. On t h e  o t h e r  hand ,  3t 
a p p e a r s  u n r e a s o n a b l e  t o  g i v e  v o t i n g  r i g h t s  t o  a 



control block of stock and then, upon i t s  t r a n s f e r ,  
t ake  t h o s e  r l g h t s  away. The purpose behlnd HB 984's 
exception IS t o  a v o i d  t a k i n g  away a n  e l e m e n t  of 
wealth which s h a r e h o l d e r s  h a v e  agreed t o  a c c e p t .  
However, a person can still d i s p e r s e  t h e  c o n t r o l  block 
i n  lower increments .  The Model A c t  reasons that t h e  
i s s u e  1s n o t  a b o u t  g i v i n g  t h e  block of s t o c k  
a d d l t l o n a l  value  but a l lowing  an i d e n t i f i e d  person t o  
have c o n t r o l  of the c o r p o r a t i o n .  Under t h e  Model Ac t ,  
the shareholder would be a l l o w e d  t o  reassess t h e  
s i t u a t i o n  where a new c o n t r o l  owner 1 s  ~ n v o l v e d ,  
C o n v e r s e l y ,  t h e  purpose of  the c o n t r o l  s h a r e  
acquisition s t a t u t e  is almed a t  hostlle t a k e o v e r s ,  
r a t h e r  t h a n  a p r l v a t e  transaction where an e x i s t i n g  
owner of c o n t r o l  shares negotiates a n d  s e l l s  h l s  
shares. I n  fact, there would be no real i n c e n t i v e  f o r  
the sha reho lde r s  t o  be concerned wl th  t h l s  second sale 
because they have no premium t o  gain. Therefore ,  lt 
seems reasonable t o  follow t h e  e x i s t l n g  exception 
found In HB 9 8 4 .  

3, HE3 9 8 4 ' s  d e f i n l t l o n  of " ~ s s u i n g  public c o r p o r a t l o n "  
does n o t  r e q u l r e  a d d i t l o n a l  c r i t e r l a  c r e a t l n g  a nexus 
t o  t h e  s t a t e  of incorporation ( e . g . ,  a mlnlmum number 
of s h a r e h o l d e r s  w i t h l n  the s t a t e ) .  The CTS d e c i s l o n  
h e l d  t h a t  additional nexus c r l t e r l a  reinforced ~ t s  
constitutionality because  ~t affected a s u b s t a n t i a l  
number o f  s h a r e h o l d e r s  An t h e  s t a t e ,  p r o t e c t i o n  of 
whom is a l egr tmate  s t a t e  i n t e r e s t .  I nd i ana  and t h e  
Model A c t  both l n c l u d e  a d d i t l o n a l  nexus c r i t e r l a .  
However, t h e  CTS court d i d  not appear t o  make i t  
mandatory t o  have such nexus c r i t e r i a  i n  order t o  be 
c o n s t l t u t l o n a l l y  s o u n d .  I t  i s  a l o n g  r e c o g n i z e d  
p r i n c i p l e  t h a t  states have t h e  r i g h t  t o  r e g u l a t e  t h e  
l n t e r n a l  governance of  corporations they create, 
Omittlng addl t lonal  c r l t e r l a  a l s o  ensures  t h a t  a l l  
c o r p o r a t l o n s  a r e  c o v e r e d  by no more t h a n  one  s t a t e  
act, T h u s ,  BE3 9 8 4  s h o u l d  remaln w l t h  no  nexus 
c r l t e r i a  a n d  be applicable only t o  c o r p o r a t i o n s  
i nco rpo ra t ed  i n  V l r g l n ~ a .  

4 ,  The Model Act p r o v i d e s  an "opt-outw p r o v i s l o n  rather 
t h a n  the "opt-ln" provlslon found in HB 984 f o r  
application of  t h e  s t a t u t e .  The c u r  r e n t  " o p t - l n "  
provision of HB 984  makes the statute applicable o n l y  
t o  c o r p o r a t i o n s  t h a t  choose  t o  be covered by the A c t .  
The nopt-out" approach makes the s t a t u t e  
automatically a p p l i c a b l e ,  with  t h e  c o r p o r a t l o n  havlng 
t h e  r i g h t  t o  remove i tse l f  from t h e  coverage under the 
Act,  HB 984 should be amended t o  fo l l ow  t h e  I n d i a n a  
and Model Act approaches  with a n  "opt-out" p r o v i s l o n  
f o r  e f f e c t l v e  l m p l e m e n t a t l o n  of t h e  s t a t u t e ,  Some 
c o r p o r a t l o n s ,  however, may find it d l f f  i c u l t ,  as well 
as expenswe, to Nopt-o~tw by shareholder approval. 



Thus, a co rpo ra t ion  should be a b l e  t o  e l e c t  n o t  t o  be 
s u b j e c t  t o  t h e  c o n t r o l  s h a r e  acquisition s t a t u t e  22 
such c o r p o r a t i o n ' s  a r t i c l e s  of i n c o r p o r a t i o n  or  bylaws 
s o  p r o v i d e .  ( E x h i b i t  4 identifies t h e  * o p t - o u t "  
p r o v i s i o n s  of o t h e r  s t a t e s  ,) 

HB 9 8 4  c o n t r o l s  t h e  v o t i n g  r i g h t s  o f  a l l  s h a r e s  
acqu i r ed  i n  a  c o n t r o l  s h a r e  a c q u l s i t l o n .  For example, 
i f  an a c q u i r e r  h a s  1 5  p e r c e n t  of s h a r e h o l d i n g s  and i n  
one t r a n s a c t i o n  goes t o  2 1  pe rcen t ,  t h a t  person  may 
l o s e  v o t i n g  r i g h t s  t o  all bu t  t h e  p rev ious  1 5  percen t .  
The Model Act would on ly  remove vo t ing  r i g h t s  i n  t h e  
one p e r c e n t  i n  e x c e s s  o f  t h e  2 0  p e r c e n t  t h r e s h o l d ,  
l e av ing  20  p e r c e n t  vo t lng  power. T h ~ s  l a t t e r  approach 
appears  t o  be c o n s i s t e n t  w i t h  the purpose of  a mlnzmum 
t h r e s h o l d .  However, removing v o t ~ n g  r r g h t s  i n  a11 
c o n t r o l  s h a r e s  l eaves  t h e  p a r t i e s  virtually i n  t h e  
same p o s i t i o n  t h e y  s t a r t e d .  I n  a d d i t i o n ,  removing 
vo t ing  r i g h t s  i n  a l l  s h a r e s  acqulred i n  t h e  c o n t r o l  
s h a r e  a q u l s i t i o n  gxves an ~ n c e n t l v e  t o  t h e  bidcier t o  
make a  b r g g e r  i n v e s t m e n t  b e f o r e  l a u n c h i n g  a t e n d e r  
o f f e r .  Th l s  p r o v l s l o n  may de t e r  some b i d d e r s  who a r e  
no t  s e r i o u s  because of t h e  p o t e n t i a l  l o s s  of vo t lng  
r i g h t s  r e s u l t i n g  f rom s u c h  t a c t i c s .  I f  t h e  b i d d e r  
d o e s  n o t  g e t  t h e  a p p r o v a l  of v o t i n g  r i g h t s  i n  t h e  
c o n t r o l  s h a r e s  acqu l r ed ,  he should n o t  be able t o  v o t e  
any of t h o s e  sha re s .  The Advisory Committee concluded 
t h a t  HB 984 should remaln as s t a t e d  and remove vo t ing  
r i g h t s  o f  a l l  s h a r e s  a c q u i r e d  In a c o n t r o l  s h a r e  
a c q u i s i t i o n .  

6. The Model  A c t  m a n d a t e s  d e l i v e r y  of  a d i s c l o s u r e  
s t a t e m e n t  w h i l e  HB 9 8 4  makes l t  optional, b u t  t h e  
acquiring p e r s o n  c a n n o t  demand a s h a r e h o l d e r  vote 
wlthout  a d i s c l o s u r e  s t a t emen t .  There 1s concern t h a t  
s t a t e s  cannot  mandate t h e  dlsclosuxe s t a t e m e n t  because 
t h e  Wi l lxams  A c t  may preempt s u c h  a r e q u i r e m e n t .  
However, as long as t h e  d i s c l o s u r e  s t a t e m e n t s  a r e  no t  
more e x t e n s i v e  and  t h e  txmlng r e q u i r e m e n t s  a l l o w  
c o m p l i a n c e  w i t h  both a c t s ,  p r e e m p t i o n  a p p e a r s  t o  
p r e s e n t  no problem. 

The disclosure s t a t emen t  p rov ides  supplemental  
informatxon concerning a  c o n t r o l  s h a r e  a c q u i r e r  , even 
i f  t h e r e  is no i n t e n t  t o  Invoke a s h a r e h o l d e r  vote .  
Moreover, t h e  c o r p o r a t i o n  may repurchase  t h e  s h a r e s  of 
a n  a c q u i r e r  who d o e s  n o t  d e l l v e r  a d i s c l o s u r e  
s t a t e m e n t .  Mandating t h e  d i s c l o s u r e  s t a t e m e n t  may 
a l s o  d e t e r  t h o s e  who mlght i n i t i a t e  t h e  c o n t r o l  s h a r e  
a c q u i s i t i o n  process  just t o  p u t  a company " i n  play*,  
wi th  no  ~ n t e n t i o n  of cornpletlng t h e  p roces s .  However, 
t h e  c u x r e n t  HB 9 8 4  a d d r e s s e s  t h e s e  p r o b l e m s  by 



Ac-tlon Statutes - t-OUf P r o v i s i o ~  
. 

w 
Arizona 
F l o r i d a  
Hawaii 
f daho 
Indiana 
Kansas 
Louisiana 
Massachusetts 
Michigan 
Minnesota 

Missouri 
Nevada 
North Carolina 

Ohio  
Oklahoma 
Oregon 
Tennessee  
Utah 
Wisconsin 

a r t i c l e s  of incorporation approved by shareho lders  
articles of  incorporation or bylaws 
a r t i c l e s  of incorporation 
o r i g i n a l  articles of incorporation or  bylaws 
a r t i c l e s  of incorporation or bylaws 

11 

a r t i c l e s  of incorporation or bylaws approved by share-  
holders 

articles of incorpora t i o n  or bylaws 
articles of incorporation 4. 

.;f 

irrevocable w i t h i n  90 days from board or through o r i g i n a l  
a r t i c l e s  of incorporation 

a r t i c l e s  of r e g u l a t i o n  
a r t i c l e s  of incorporation or bylaws 

11 

corporate charter or bylaws 
articles of incorporation or bylaws 
articles of incowpoxation 

POTE: Most business combination/moratorium s ta tu tes  contain opt-out provis ions  t h r o u g h  
a r t i c l e s  of incorporation or bylaws. (Exceptions include Georgia and I l l i n o i s .  ) Many of 
these opt-out p r o v i s i o n s  (Delaware,  f o r  example) p r o v i d e  t h a t  t h e  board o f  d i r e c t o r s  
wi th in  90  days o f  the effective date of the s t a t u t e  may amend t h e i r  bylaws t o  express 
t h e i r  desire not t o  be governed by t h e  s t a t u t e .  The shareholders may opt-out of the 
s t a t u t e  a t  any time through the corporation's articles of incorporation ar bylaws. 



mandating t h e  dr sclosure s t a t e m e n t  before a l lowing  a 
shareholder vote. The prov ls lon  in HB 984  should  be 
E o l  lowed, 

7 .  HI3 9 8 4  gives the c o r p o r a t i o n  the r i g h t  t o  redeem 
c o n t r o l  s h a r e s  a t  f a i r  v a l u e  ~f no  c o n t r o l  share 
acquisition s t a t e m e n t  has been delivered or i f  vo t ing  
r i g h t s  were  n o t  g r a n t e d .  The f i r s t  p a r t  of the 
r e d e m p t i o n  provision requires a b i d d e r  t o  f l l e  a 
dxsc losu re  s t a t e m e n t  or  take  t h e  r i s k  of having h i s  
s h a r e s  redeemed, The provision acts  a s  a deterrence; 
b e f o r e  one buys l a r g e  b locks  of s h a r e s ,  he  should  be 
prepared  t o  d e l i v e r  a d i s c l o s u r e  statement o r  have h i s  
shares redeemed by t h e  c o r p o r a t i o n ,  Redeeming shares 
a f t e r  they have been denied votlng rights allows t h e  
c o r p o r a t r o n  t o  d l v e s t  i t s e l f  from one who owns a 
sizable p o r t ~ o n  of t h e  c o r p o r a t ~ o n  but has no voting 
r i g h t s  and perhaps  no i n t e r e s t  i n  t h e  b u s l n e s s  of t h e  
c o r p o r a t i o n .  Redemption r i g h t s  may also b e  
financially burdensome t o  t h e  l s s u i n g  corporation, as 
well as a form of g reenmai l ,  An acqulrer could take 
advantage of any i n c r e a s e  in s t o c k  prices resulting 
f r o m  h i s  a c q u x s i t i o n  a t  the expense  o f  t h e  
co rpo ra t l on .  Thus, t h e r e  as concern over the equlty 
of f a l r  value d e t e r m i n a t i o n  f o r  redemptlon r i g h t s .  EiB 
984  puts the f a l r  va lue  for  redemption as of the da te  
v o t l n g  r l g h t s  a r e  d e n x e d  o r ,  i f  n o  d i s c l o s u r e  
statement has been provided, t h e  date o f  t h e  ca l l  f o r  
redemption. Other  state statutes d e f i n e  f a x r  value 
for redemption r l g h t s  u s ing  v a r i o u s  methods. These 
l n c l u d e  t h e  averzge p r i c e  paxd for control shares, the 
v a l u e  pursuant t o  p r o c e d u r e s  a d o p t e d  by t h e  
corporatlon, and t h e  value a t  the time t h e  call f o r  
r edemptzon is made. Exhibrt 5 i d e n t l f  i e s  redemptlon 
rights provisions of o t h e r  states wlth control share  
a c q u l s i t l o n  statutes .  The Study Advlsory Committee 
and s t a f f  concluded t h a t  a redemptlon r l g h t s  p r o v l s z o n  
is d e s i r a b l e  and t h a t  t h e  f a n  market value should  be 
determined by t h e  ave rage  p r l c e  paid for the c o n t r o l  
s h a r e s ,  
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Arizona 
F lor ida  
Hawa i i 

Idaho 
Indiana 
Kansas 
Louisana 
Massachusetts 

Michigan 
Minnesota 
Missouri 
Nevada 
North Carolina 
Oh io 
Oklahoma 
Oregon 
Tennessee 

Utah 
 isc cons in 

Bedem~tion* ~r Value Dete-tzon . 
X at time call is made t o  redeem shares 
X pursuant to procedures adopted by corporation 
X a t  price  shares acquired or  book value at end of 

X 
X 

None 
X 

None 
None 

X 
X 
X 

X 
None 

f i sca l  quarter 
a t  time o f  call for redemption 
pursuant t o  procedures adopted by corporation 
a t  time call for  redemption is given 
pursuant t o  procedures adopted by the corporation 
date deny vot ing r i g h t s  or if no d i s c l o s u r e  statement 

at date corporation decides 

at time c a l l  f o r  redemption is made 

average price paid for control  shares 

pursuant t o  procedures adopted by corporation 
I1 

da t e  deny voting rights or i f  no disclosure statement, 
date of last cont ro l  share acquisition 

* A l l  redemption r ights  are  granted a t  t h e  mtion of t h e  corporation. 



Take-Over-Bid Disclosure A c t  Sunmary 

V l r g i n l a ,  in 1 9 6 8 ,  was the f l r s t  state t o  enact a  
Take-Over-Bld D l s c l o s u r e  Act .  T h l s  s t a t u t e  1s aimed a t  
p r o t e c t i n g  shareholders from host~le takeovers by provldlng 
them w ~ t h  s u f f l c a e n t  information t o  make a n  rnformed choice 
about s e l l i n g  t h e i r  shares .  The Take-Over-Bld Dlsclosure 
Act applies to domestlc corporations and becomes e f f e c t l v e  
a t  the occurrence of a takeover bid.  A takeover bld is 
d e f l n e d  a s  a n  offer t o  p u r c h a s e  s h a r e s  whlch  i n  t h e  
aggregate  w i l l  exceed 1 0  percent. The bldder 1s requlred 
t o  make c e r t a i n  d ~ s c l o s u r e s .  I n f o r m a t i ~ n  i n  the d ~ s c l o s u x e  
statement l n c l u d e s  the terms of the tender o f f e r ,  any plans 
or proposals  t o  make mate r l a l  changes in t h e  corporatron,  
f lnanc ia l  arrangements, and t h e  number of sha res  h e l d  by 
t h e  bidder.  The Act  provldes for a hearlng by t h e  S t a t e  
Corporation Commiss~on t o  determine whether there has been 
a d e q u a t e  d i s c l o s u r e  by t h e  of f e r o r ,  Thls h e a r l n g  
requirement i s  constitutionally s u s p e c t .  ~ ~ t h o u t  t h i s  
h e a r l n g  provision, t h e  disclosure requirements a r e  
substantially t h e  same as f e d e r a l  requirements under t h e  
Wllliams Act. 

The V l r g ~ n l a  Take-Over-Bid Dlsclosure Act c o n t a m s  
o t h e r  s p e c i f i e d  procedures whlch apply t o  every takeover 
b i d .  These I n c l u d e  prov i s ions  which allow tendered shares 
t o  be withdrawn wlthln seven days from t he  rnvz ta t ion  or u p  
t o  60 days ~f they  have not been taken, The o f f e r o r  must 
a l s o  purchase excess tendered shares pro r a t a  and must pay 
any increased premlurn to all tender~ng shareholders ,  

Most I m p o r t a n t l y ,  the Take-Over-Bid Disclosure A c t  
l n c l u d e s  a p r o v l s l o n  d e s i g n e d  t o  cover c r e e p i n g  tender 
o f f e r s .  A c r e e p i n g  t e n d e r  o f f e r  i s  t h e  p u r c h a s e  of 
con t ro l  of a corporation over a s u b s t a n t l a l  per iod  of time. 
Creeplng tender o f f e r s  a r e  no t  regulated by federal laws. 
However, a r e c e n t  Massachusetts d e c l s l o n  struck down a 
s l m l l a r  state s t a t u t e .  The c r e e p l n g  tender offer provlslon 
discourages p a r t ~ a l  tender  o f f e r s  and LS not addressed by 
BB 984 o r  A r t l c l e  1 4  of T l t l e  13.1 of t h e  Vl rg in la  Code. 

Although t h z s  Act has served ~ t s  purpose In the  past, 
recent court decisions have made it less  than e f f e c t l v e .  
The General Assembly should c o n s i d e r  r e p e a l i n g  the A c t .  
However; a provaslon discouraging creeplng t ende r  offers 
appears t o  be bath usefu l  and desirable. Therefore,  ~t 
may be appropriate t o  establish a  c r e e p l n g  t e n d e r  o f f e r  
proviszon In t h e  Stock C o r p o r a t ~ o n  Act. 



VII. STUDY RESULTS: FINDINGS AND CONCLUSIONS 

Economic issues r e l a t e  t o  d e f i n ~ n g  any problems w l t h  
hostile corporate t akeove r s  and the l r  potentla1 Impacts on 
t h e  pub l i c .  Regulatory programs of o t h e r  states and the 
federal government address the scope and c h a r a c t e r l s t l c s  of 
c o r p o r a t e  takeover regu la t lon .  Potentla1 l e g l s l a  t ~ o n  for 
V i r g i n i a  conce rns  t h e  appropr l a t e  level of r e g u l a t l o n  of 
corporate t akeove r  a c t i v i t i e s  w i t h i n  t h e  Commonwealth. 

Economic Issues and Policy Impacts 

This study concluded that there is such a c l o s e  mter-  
r e l a t ~ o n s h ~ p  between econorn lc  issues and p u b l ~ c  pol  lcy 
issues t h a t  n e i t h e r  shou ld  be viewed In isolatzon. 1 IS 
useful, t h e r e f o r e ,  t o  group f l n d i n g s  and c o n c l u s ~ o n s  that 
r e l a t e  to economic l s s u e s  rn t h e  broader context of publ l c  
pol lcy  is sues. 

F l n d l n g s  and conclusions: 

1. The f u n d a m e n t a l  goal of  c o r p o r a t e  t a k e o v e r  
r e g u l a t i o n  is not t o  protect the c o r p o r a t ~ o n  from 
h o s t l l e  t akeove r s  but t o  p r o t e c t  t h e  shareholder 
and t h e  c o r p o r a t i o n  f rom unfalr p rac t r ce s  a n d  
inequities that o f t e n  o c c u r  d u r l n g  t a k e o v e r  
a c t i v ~ t l e s ,  by both t h e  "corporate r a i d e r "  and 
management, 

2. An ex tens lve  number of c o r p o r a t e  t a k e o v e r s  a r e  
o c c u r r i n g  a t  t h e  na txona l  level, and there IS no 
reason t o  belleve t h a t  the V ~ r g i n l a  e x p e r i e n c e  
d l f f e r s  s ~ g n l f i c a n t l y  from that of t h e  n a t ~ o n  as 
a whole. 

3. I n  today's market, sale of c o r p o r a t e  a s s e t s  
resulting from h o s t i l e  t a k e o v e r s  or  leveraged 
buyouts  has created major controversies. Many 
believe that such c o r p o r a t e  restructuring 1s not 
rn the  public Interest. 

4, It is unclear whether takeovers are good o r  bad. 
E x l s t i n g  empirical a n a l y s e s  p r o v z d e  l l t t l e  
l n s l g h t  and few guidelines on the proper role of 
s t a t e  regulation of c o r p o r a t e  t akeovers .  

5. As a matter of publ l c  po l l cy ,  government should  
n e i t h e r  e n c o u r a g e  n o r  discourage h o s t l l e  
corporate t akeove r s .  Government, however, h a s  a 
r e s p o n s i b r l l t y  to prov lde  a level playing f i e l d  



t o  ensure  t h a t  the r u l e s  of t h e  game a r e  f a i r  t o  
a l l  participants. 

6. P o t e n t i a l  abuses  In c o r p o r a t e  takeover  activities 
~ n c l u d e  : 

- W~thho ld lng  takeover  d ~ s c l o s u r e  inform- 
a t i o n  n e e d e d  by s h a r e h o l d e r s  a n d  
corporate management t o  make lnformed 
judgments; 

- P r o v l d l n g  inadequate t l m e  f o r  s h a r e -  
h o l d e r s  a n d  c o r p o r a t e  management t o  
c o n s ~ d e r  fully t akeover  p roposa l s  and 
r e l a t e d  implications; 

- U n e q u a l  t r e a t m e n t  o f  s h a r e h o l d e r s ,  
t r e a t l n g  one  g r o u p  d i f f e r e n t l y  f rom 
ano the r  group; and 

- C o e r c i o n  o f  s h a r e h o l d e r s  t o  t e n d e r  
t h e i r  sha re s .  

Regulatory Programs of Other States 
and the Federal Government 

General  f indxngs and conclusions: 

1, Regula t ion  of co rpo ra t e  t akeove r  a c t l v i t y  is  no t  
uniform among the  s t a t e s .  In some s t a t e s ,  there  
1s essentially no r e g u l a t l o n ;  In other s t a t e s ,  
t h e r e  1s extensive r e g u l a t l o n .  Most s t a t e s  t h a t  
have a significant number of p u b l l c  c o r p o r a t i o n s  
have acted In some way t o  r e g u l a t e  t akeove r s .  

2. One s t a t e ' s  r e g u l a t o r y  a p p r o a c h  1 s  not 
n e c e s s a r i l y  s u p e r i o r  t o  a n o t h e r ' s .  None appear 
u n r e a s o n a b l e ,  a n d  a l l  may b e  c o n s i d e r e d  
a l t e r n a t i v e s  f o r  V l r g i n l a .  

3 .  Most second-generation s t a t e  t akeover  s t a t u t e s  
(e.g. HB 983  and 984)  have been e s t a b l i s h e d  s o  
r e c e n t l y  t h a t  there  1s no c l e a r  record of t h e i r  
i m p a c t s .  I t  i s  t o o  e a r l y  t o  document whe the r  
s u c h  r e g u l a t o r y  programs  have  a c h i e v e d  t h e i r  
d e f i n e d  g o a l s .  In m o s t  c a s e s ,  t h e  
c o n s t l t u t l o n a l l t y  of t h e  s t a t u t e s  has no t  been 
t e s t e d .  

4. There  is pendlng l e g i s l a t i o n  i n  both houses of 
Congress addressing a v a r i e t y  of i s s u e s  involved 



i n  h o s t l l e  t akeove r s .  Some a r e  clearly f e d e r a l  
Issues; some t h r e a t e n  t o  i n t r u d e  ~ n t o  t r a d l t l o n a l  
s t a t e  - ~ u r i s d i c t l o n a l  areas. I t  1s d o u b t f u l  I£ 
any federal  legislation w l l l  be adopted In the 
foreseeable f u t u r e ,  

5. V i r g i n l a  s h o u l d  closely m o n i t o r  f e d e r a l  
legislation and i n i t i a t i v e s  and should a c t l v e l y  
cha l l enge  any p o t e n t r a l  e ros ion  of t h e  s t a t e s '  
traditional a u t h o r i t y  t o  r e g u l a t e  t h e  internal 
af f a l r s  of c o r p o r a t i o n s ,  

6. W h ~ l e  t h e  S E C  r e c e n t l y  e s t a b l i s h e d  a o n e  
share/one v o t e  rule f o r  s e c u r i t i e s  exchange 
l i s t l n g  purposes ,  ~t appears that t h l s  rule  w i l l  
n o t  a p p l y  t o  s t a t e  c o n t r o l  s h a r e  acquisition 
s t a t u t e s .  

Findings and conclusions that r e l a t e  t o  s p e c i f i c  types 
of c o r p o r a t e  t akeover  s t a t u t e s :  

1. M a n y  f i r s t - g e n e r a t i o n  state t a k e o v e r - b i d  
disclosure s t a t u t e s  have been preempted by t h e  
f e d e r a l  Williams A c t  and are  not enforced because  
of t h e l r  doubtful c o n s t ~ t u t i o n a l ~ t y .  Some s t a t e s  
have r e c e n t l y  adop ted  new d ~ s c l o s u r e  s t a t u t e s  
t h a t  appear t o  be c o n s i s t e n t  wi th  t h e  Wrlllams 
A c t .  

2 ,  A c r e e p i n g  tender offer provision, r e q u l r l n g  
i n i t i a l  takeover-bld  disclosure a t  a two-percent  
t h r e s h o l d  level fo r  stock acqulred wl th ln  a two- 
year perlod, appears both reasonable  and useful . 

3. Super M a ~ o r  i t y / ~ a i r  Price s t a t u t e s  are  deslgned 
t o  p r o h l b l t  "front-end loaded,  two-tierw tender 
o f f e r s ,  t h u s  providing for equal t r ea tmen t  among 
s h a r e h o l d e r s .  S u c h  s t a t u t e s  appear  h l g h l y  
desirable. Federal d l s t r i c t  c o u r t s  generally 
uphold such  s t a t u t e s ,  

4.  B u s m e s s  C o m b ~ n a t ~ o n / M o r a t o r l u m  s t a t u t e s  are 
des lgned t o  d i s cou rage  leveraged buy-outs. Most 
states have n o t  adopted moratorium s t a t u t e s ,  and 
t h e  const~tut~onality of  such s t a t u t e s  remains 
s u b ~ e c t  t o  l i t ~ g a t i o n .  

5 .  Control Share Acquisition s t a t u t e s  are deslgned 
t o  d e t e r  the completion of  h o s t i l e  t a k e o v e r s  
wl t h o u t  a d e q u a t e  shareholder and management 
c o n s i d e r a t i o n .  There 1s no complete agreement 
t h a t  statesf policles should r e s t r l c t  h o s t i l e  
takeovers In t h l s  way, and t h e l r  effectiveness i n  



doing so has yet t o  be demonstra ted.  The U.S. 
Supreme C o u r t  h a s  u p h e l d  this type of s t a t u t e  
(Indiana) as constitutional . 
Potential Legislation for Virginia 

The f o l l o w ~ n g  s t u d y  c o n c l u s i o n s  a r e  p r e s e n t e d  f o r  
c o n s l d e r a t l o n  by t h e  G e n e r a l  Assembly i n  del l b e r a t i o n s  
concerning corporate takeover legislation: 

1.  The General  Assembly should  c o n s i d e r  repeal lng 
t h e  Take-Over-Bid D i s c l o s u r e  A c t .  However , 
c o n s i d e r a t i o n  should be glven t o  e s t a b l r s h i n g  a 
p r o v i s i o n  t o  address  t h e  creeping tender o f f e r  
(ln t h e  Stock Corporation A c t ) .  

2. The G e n e r a l  A s s e m b l y  should m o n i t o r  t h e  
experrence wlth HE! 983 and slmilar l e g l s l a t l o n  in 
o t h e r  s t a t e s .  

3 .  The General Assembly should  cons lder  whethe r  the 
benefits of the c o n t r o l  share acquisrtlon type  
s t a t u t e  ] u s t l f y  i t s  adoption, a s  a m a t t e r  of 
p u b l l c  policy, especially i n  l i g h t  of Vlrginla's 
e x i s t l n g  A f f i l i a t e s  Law (including HB 983) and 
t h e  Wi l l i ams  A c t .  The Study Advisory Commlttee 
c o n c l u d e d  that a c o n t r o l  s h a r e  acquisition 
s t a t u t e  i s  desirable and could b e n e f i t  
shareho lders  and corpora t lons .  A full d i s c u s s i o n  
1s presented i n  Chapter  V, Analysis  of C o n t r o l  
Share Acau~sition S t a t u t e s .  

4.  I f  i t  i s  d e t e r m i n e d  t h a t  a c o n t r o l  share 
acqulsltlon st a t u t e  1 s  d e s i r a b l e ,  t h e n  the 
General Assembly s h o u l d  consider a number of 
suggested amendments t o  HB 9 8 4  resulting from the 
s t u d y ' s  d e t a i l e d  r e v i e w  o f  t h e  Model  A c t  
developed by t h e  ABA and NASAA. These suggested 
a m e n d m e n t s  a r e  i d e n t i f i e d  in t h e  following 
paragraphs.  

There 1s genera l  agreement among study staff and t h e  
Study Advlsory Commlttee t h a t  the following changes t o  BB 
No. 984  a r e  d e s i r a b l e  and s h o u l d  be c o n s i d e r e d  by t h e  
General A s s e m b l y .  A full d l s c u s s l o n  of t h e s e  changes  are 
presented i n  Chapter VI. 

1. - a  Add*  Under  " e x c e p t e d  a c q u r s i t i o n s "  t h e  
" A q u l s i t l o n  of a d d i t i o n a l  shares w l t h l n  t h e  range 
of vo t lng  power for whlch approval has a l r e a d y  
been g r a n t e d . .  , , " for the purpose of clarifying 
what 1s already i m p l i c l t  In HB 984.  



2. Change:  T h e  appllcab~llty of s t a t u t e  from an 
"opt-ln" provision t o  an "opt-out1' provision t o  
p r o v l d e  t h e  basls for more e f f e c t w e  
~mplementatlon. The "opt-out" provision should 
be effected through a r t l c l e s  of lncorporatlon o r  
bylaws.  

3 .  Chanqe: The Falr  Market Value determ~nat lon  for 
redemption r i g h t s  s h o u l d  be the average p r i c e  
paid for the c o n t r o l  shares .  

Legislative language  to implement these changes  1s 
lnc luded  rn A~pendlx 8 of t h l s  report. 
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APPENDIX .A 

GENERAL ASSEMBLY OF VIRGINIA - 1988 SESSION 
HOUSE JOINT RESOLUTION NO. 139 

Requestrng the State Cotpor~C~on Cornrnrssron to study hastile corporate takeovers zn 
Virgmru. 

Agreed to by the House oi Delegates, February 16, 1988 
Agreed to by the Senate, March 9, 1988 

WHEREAS, corporations are a major contributor to Virgrnra's economy as they pay a 
stpiticant amount of taxes, provide employment to a Iarge number of cituens, and 
contribute to community projects;; and 

WHEREAS, in recent years rncreased activrty m regards to hostile corporate takeovers 
has adversely affected corporabons throughout the United States, ~nciuding some la 
Virgln~a; and 

WHEREAS, such activity can be highly disruptive to communities by cauang, among 
other things, high unemployment and erostoo of the economy and tax base; and 

WHEREAS, several states have enacted and many more are coasidenng legslation that 
will block hostile corporate takeovers that they fear will cost them jobs and revenue; and 

WHEREAS, in 1985, as pt of the revlslon of the Stock Corporation Act, Virgln~a 
enacted provisions designed to discourage c e m n  types of transactions that ~nvolve ao 
actual or threatened change in control of the corporabon, but such provisions may need b 
be strengthened; and 

WHEREAS, Viqpnia has a vital interest in protecting t f s  citizens, corporations, and itself 
from the adverse enects of hostile corporate takeovers; now, therefore, be it 

RESOLVED by the House of Delegates, the Senate concurring, That the State 
Corporation Cornmlsslon IS requested to study hostile corporate takeovers in Vlrg~nia. The 
State Corporat~on commlsslon shall focus its efforts upon, but not be Urn~ted to, a 
determination of the extent of #e problems associated with corporate takeovers in Vtrpma 
and their impact on the Commonwealth's economy, a consideration of what other states 
and the federal guvernrnent are doing to address the problem, and a consideration of 
possible legislation to protect Virgrn~a's corporations and employees from the adverse 
effects of such takeovers. 

Upon compietroa of this study the State Corporat~oa Commrssron should report r' ; 
findings to the Governor and the 1989 Sessroa of the General Assembly as prov~ded ti; 
procedures of the Divis~on of Legrslative Automated Systems for processrng le~slative 
documents. 



1988 SESSION 

ffPZ&6946;4 WGROSSED 

HOUSE BILL NO. 984 

(A4 pcl~Ld iy tkl ffuu& 04 D a q e t L 4 1  

kcndwrtc, &ugge6Xed by HJR 139 Stu& G m m p  u [ I  - 
SeptanM 1 ,  1988 

A BILL t o  amend Xhe Cade 06 Vc/rg4wa hy addcng uz Chaptm 9 06 T . e  

13.1 an atr2~cCe numhet~ed 14.1 cunau2;uzg u -  secXun4 nunhefted 

13.1-728.1 lthlrough 13.1-728.9, t r a a a n g  ;to contaoL aham 

acq ccca.cZ.clrna. 
Be 4 enacted try $he Genmd AdamtLCy 04 V ~ q ~ n c a :  

1 .  That .the Code 04 V ~ / r g ~ n c a  anrered.& tuj addcng .cn Chap&& 9 04 
7& 13.1 an a&cte nlanheaed 14. I ,  cun&a&ng oh aecauna n u n h u d  

13.1-72W Xhaaugh 13.1-728.9, 4aLLaua. 

thacCe 14.1. 

CortX-mL Skam A . c q ~ ~ . c o n 6 .  

5 13.1-728.1. D ~ ~ c u n a . - A a  u4ai w th+n aaikcCe: 

"Acquc/rcng p e u o n , "  ~ 4 t h  /reapecX Ru any  4aalt4ng p u b k c  

C O ~ Q I L ~ L ~ C Q ~ ,  meana any pkuan who h a  m a t l e  o& paopoaa t o  make a 
cont/rub aha&& acqu+ca&tdan 04 ahaaea 06 auch daaudng p u h l c c  

coap otratcon. 

" 8 e n ~ u a . L  clwneakdp" lneand Zhe 4uLe a/r ah& pauea t o  dcapuae 

o/t &met ;the cUpad.ctun 04 &m, 04 me 4 u&e 04 & a d  pauea ;to 

vo;ta. 04 &&EX the  val;cng 06 a h a m ,  oa Rhe ade 04 ah& pmt& Ifa 

acqucu a h a m ,  u c & d u g  any duch parue4 urhcch u no2 mme&ateCy 
e x e m a W ,  wh&m auch p a u a  d dc4aX 04 u d C / ~ e ~ f :  04 Zheuugh any 

wn&act, amangrnnt,  undeutanckng, .rceCa$unahdp u& oth&wue. A 

peaon  ahdCL no t  he demed $0 he a b&n&.&c*cct(, aunetc 04 ahaau  

ltendetred pimuant  t o  a &n&& 04 exchange made hy auch peaon  

u n U  -Ute tended a h w  me acupt td  604 pwrchade orr. exchange. A 

pewon ahaU na i  he deemed Xu be a hert41cccaL acwlea 06 &atre4 t~ t o  

wh& 4uch pea on may exelrccae voang pauea a d e t y  by vc&tu oh a 

&evocaU p/ruxy cun&/r&cng AYte u g U  t o  vote. A memhetr o& a  n a t u n d  



4ecwrd .w exchange QhdC nuZ he d e m d  t o  be a bena&caaC aonm 06 
4ku4.U h a d  dckecltCy a& cndcaecR1-y hy & on khaC4 04 ano;thea peaon 

aaLely becau4e duch m e m h  d Xhe amu& hoL&a 06 auch aecuh&&.4 

and. pus uant .to .tke aLLLe6 04 fhucld erchaage, may dchect athe vuXe o .  

4 ~ C h  b h W r  ~dZh0lLf 4 ~ 4 d ~ G t ~ ~ t Z 4 ,  OR om&Jt XhUn c U & ~ - Z e d  mcti:- 04 

rnatZeu rUrd m q  a&j-eclt a u b t a n ~ a U y  Zhe ugMa 04 p ~ v d e g e s  oh Zh.e 

hoL&u oh .the d h a m  t o  he uot4d huX 44 o.th4NAljQe pucLudecl by -tke 

/LU 04 auCh exchange haom voQng w&hout a a t m c $ ~ o n a .  

" CantaoL ahatle acq uca~ t&on"  m e a n d  the dcaecZ arc, cnd4aec.t 
acqua&on, o&ea Zhrulz  -in an excq ted  acquaIcA.con, 4 any p e ~ o n  ah 

&&-icclLC o w n w h w  04 ah- o& an 4 ~ d u n g  p M &  c o / r p o / t ~ o n  .that, 
ex- Qoa &u a&ZcLe, would have vo.tctzg ughka m d  woad, when 

added t o  aCL oXha a h m  04 auch uaucng putztdc c u t t p u / t ~ u n  w m h  

2 k n  have vo4kng u g M ~  and aae 6 e n a r u u U y  owned hy such peaan,  

w o U d  CauQe 4uCIL pelCban Xu hecome enZctLed, c m m e d ~ a c t e l y  upon 
acquccs&un 04 suck ahcvru, t o  v o a  04 dct~eclt the vu;te 04, 
havag voAkng parre2 u d h - u  any 04 4% ~ u . U m ~ n g  M.nged 06 Xh.e vo- 

e n W  .to 6e ~ 4 6 . t  *n at &&-con 06 d a e c t u ~ d :  (41 me-&&% 04 

m o u  huR &A4 than one-Zkrrd oh auch vaZa; (d one-tkuld o& m u u  
hu.t L a d  Zhm a rnqaa@ 04 auch voXe4; 04 (ud a mryotuty a/r MUM 

06 4uCh voted. fI6 voLcng acght4 a&& g&an.ted pwduan.t t o  t h 4 4  

at.ccCe a &ape& 04 any auch aange t o  ahaaea do a c q u e c l  by any 

pernun, any acpuAcd&on hy 4uch. p e a  an oh addi&orzaL 4ha/te;s ahdL  

not, 404 p u q o d a  06 paeudcng aenZence, cond;tcta a cunhol. 
aham acqua&on udedd,  a a /LUU ob ALL& ~ C ~ L L C Q & U ~ .  the vaang 

pauea oh .the 4 h u u  benacccaUy own& hg duch p e M o n  w o d d  he ut 

e x u a  04 auch aange cn aenpect 04 w h a h  uu;t;cng /ugh24 had paw~oudCy 

been gnanted.3 I6 fiu a 4 t 4 U  a p p k e n  t o  a c q ~ ~ d d u n z a  06 4ham 04 
an 4dQLdng puhC.cc co4po/ta&on a$ the Xcme 04 a conX&oL ahake 
acqu~&an oh ary ~ h a u ~  04 auch coqm.a.tAAn, Xke~t a h a w  UC~UCM 

hy Rht a m  pe/~nun w ~ Z h u z  tune@ clay4 he&m..e m we& auch con.t/toL 
a h a  acqtuA-i&cun and & a & a  acqucaed hg the  dime peaon p w  ccanX f:o 

a  Nan Xu make a con-tmL ahalte a c q u a a o n  me & a d  t o  have Ihem 



acqiuhai f i e  ~ n n t e  can&uL ~hcute acqLtin-c;tcon &vt the  pwzpoau 06 
Zhu a/ctccLe, k e g a / c W ~  oh me appLdcalzcC~Xg 06 au a~4kcl.e a t  the 

ame 04 any athe4 a c q u ~ a ~ t c o n a  oh ahaaea duadng auch pea~oda  04 

p ~ ~ t  Za auch a pLan, 

"ExcepX& acqu~&anM meand Xke acqu&t.con 04 a h a m  06 att 
Usuurg pLLtEC-cC co)IPut~aXXon u anq 04 f i e  ~oLlm.cng cct~cumtanw6 

1.  B 6 a . u  Januamj 26, 1988,  

2. PmuanX t o  a tundcng cun&uc$ .cn e&ect h.iz.@~rn lanualcy 2 6 ,  

3968; 

3 ,  P w u a n t  Ito tke  Lawa 04 & a c e d  and d c a - t U ~ u n ,  
4. P ~ w t  So 4X.e aatca6actcan 04 a p M g e  ua oXke/t 4ecwr-c.ly 

*cntr?aeat c t t e a t e d  cn good haddh and no$ &a& .the pua.poae 04 
cc~wnvenCcng && u&.tccCe, 

5. PWuant Xu a 04 pLavt 04 aha= =change e&$ectPd 4. 

compCcunce w& W c L e  12 f §  13 .1 -716  e t  4eq.I 0.4 4 % ~  chaptea 46 ;tke 

4d4tung publrcc co&pu&&on a a p a w  t o  t h e  agaument 04 m u g m  04 

pLan 06 ahcute exchange; 
6 .  P w u a n t  t o  a t&tr o/r exchange oh&& t h a t  a mads pwcauanlt 

to art ag/teemen;t -to &cch the daucng p u h . 4 ~ ~  c u ~ o ~ a ~ o n  4.4 a pa&@, 
7. V d W y  $am the 444tung p W c  cuttpo/~a&on, 04 @om cuzy 06 

4x4 wh04L.y uuned aubdcdcaacea, u& dmnn any c o k p m a t d a n  h a v ~ n g  

h e n 4 a c r l  aonwh4p 04 4 h a W  04 Xke U a i u n g  p U c  co/rpo&&on 
hav4ng a t  &a2 a najottcty, tze&r/re buch &aaa&.wn, 06 Uze uotea 

en;tct.(ced .to be caaX u the d.ec-t.~on ~4 dctcactom 04 auch aaucng 

puh&c co&p~&atun; 04 

8 .  In goad & d h  anti no$ 604 Z k  pmpoae 04 cc/rcunruenang - tha  

chapten by 04 @om any peMon / a  "&an4&no~"I whade voX4ng n q M d  

had p&avduu&y ken a;lLtho&acd by ahaaehu1,deu .cn c m p 4 . ~ a n ~  u d h  

a&tccCe, 04 whode paev4ma acqud.c&on oh hen4~cca . l .  uwna.Uh.cp 

04 d h a m  woad have k e n  condtc.t&ed a con43to.L aham acqiu~c-f;cun but 

dm any 06 duhdcv~dcund I Ith/taugh 7 a thu de&nc;tcan, haweve/c, 

any acqud.ct.con &4ort&ecl An fid aub&va~on 8 a h a 4  condUuXa a 
contao. aha= acqtuadon 44 an a ttenidt Zhmo& any peuon acqucmd 



& ~ C c a ( .  a u n m h c p  06 & a m  crj, duck a d u n g  p U ~ c  cu&po&akcon 
havcng vo;ting pwe/r &e eCec&on 06 d c u c t u a  ut e x m a  06 .the 

)range 04 VU$P%I w&kut urCtcch ithe Xmn4e&oa w a ~  U h o u z e d  by t h - a  

a)r$4c(a t o  exetLc.c?re vo.tcng p o w 4  mmedca.teC y ~ u m  auch acqu&.tcon. 
"Inteeented Qhaae4" rneatzh t h e  dha/re.;5 04 an c a a u n g  puMdc 

cuwo&at~on Wle vofing 04 whcch .ut an 4rLecZ.w~ ah &/rectau may 

exenckaed oa d c c e c t e d  by any 06 t h e  6oLCow*ng pehland* I* !  an 
acquucmg peMan W& h e s p e o t  $0 a con&oL d h w  a c q w ~ t c u n ;  ( ~ d  
any 06&ce* 06 duch uoucng p W c  co&poa&on; on l c u l  any mpLoqee 
04 duCh U A u n g  puM,-cc c a ~ u ~ a J l c o n  who a &a a dutec;tu& ah $ke 

cow a&&on. 
v I d ~ u n g  p u U c  cmpotraXcon" l n e a n ~  a dmedac cu&pu&&un .that 

h a  300 o& mom &a/rehoLdeu. 

"Pmon" matt4 any 4ndcv&&, dorneaac cotrpuzitA%on, aot~ecgrt 

co ) rpo~a~on ,  p a h t n e u h ~ p ,  u ~ c o ~  oaated a d  o a a i ~ u n  04 o m  enG@, 
and any abdmate 04 any 4uck p e ~ ~ b o n .  Fm tktn pwpude. "aa~occete" 

ahaU Man Id any utkea pguon who & u c U y  04 cndclcecUy conZhu&, 
04 . ~ b  con-ttcoL.led hy 04 uvrdea common c o ~ ~ a L  wdh,  avty auch p w o n  04 

who d actcng 04 u;tendd t o  act jumUy 04 u c o n u  w d h  any duch 
pendon 4n c a n n k c t u n  w ~ z h  t h e  acquiadtcan 04 o& exeacdde 04 
h e n e 6 i c ~ a l  o w n e & r h + p  ovea d h a ~ e b  ; ( 4 4  ! any  conponaX~on oz  
oqacz&on 04 wkch any d u c h  p e ~ m  44 an o..jlccetr, &&a& o/r 

p a a t n u  04 1 ~ b  $0 wh& any duch pmon pe44jom4 a &m&& &nctcun; 

(+LC) ( L ~ Y  a t h a  p u c n  huvug dchect 04 cn&& tLettaacr*al wnendhcp 
06 ;ten peltcent 04 mu= 04 any c C a n ~  04 q t u t y  a e c m  06 avry Q U C ~  

pennon, /.cvl atq a u a t  04 at& ut wh4ck any auch p m m  h u  u 

henGccraL a&mt o& eb Xo whdch any duch pehdon denvu M t l r u d t ~  

on *n a d&a& ( I d u c c w  capaccty ; and (vl any nel&ve ok bp- 06 
any 4uCh pelt6otz. M any .tt&t&ve 04 duCh dpoude, any one whim ha6 

Xhthe dnne w * & n c e  a m y  duch pehdun. F M  $ha pupode, "can+tmL" 
d h a U  wan $he poaaad4on, &act 04 utduect, 04 Ure p o w 4  i u  dch-e& 

m ;to cauae the & m a a n  06 lthe managemen$ 04 puL.cc~en 04 a p e a  on, 



wh&u .thhaugh a e  awneh6h.c~ 04 voang aecw&u, by con&ac;t, 
amangan- t  04 undeu;t anakng , 04 o&eaw.c;se. 

The " v o t a v  e n U e d  t o  he c a t  by any 4huh.e aha& 44 aMy 

votcvlg ghuup LA enX.cU&d t o  vo;te burr. m a  khan -the ZutaL nunttteh 06 
&u;lu/Ln Xu be etected a;t any dec tcon ,  he d e t m u e d  by mlct.lcpLy~ng 

numktt 04 u o t a  e n t c t h i  Zo he cult: hj Xke haL&/r 06 auch & t a u  

by .2ke nuntbelr ah d c w t u a  whan auch hoLdu .ca enUtLed t o  VQ&, 

haueves, benadccal auneuhcp 06 a maj o&.tlty 06 ;tke a h a w  cantp&.cn.cng 

any auch voZcng gawp a h U  be d e a d  $0 u.n;tc-tCe auch h e n 4 4 ~ a . L  
mytea Ito c a t  dl, A%e u o t a  06 fie a h a m  u au& vokng gltoup. 

§ 1 3 . 1 - 7 2 8 . 2 .  AppL4catcon.-Z& [UnCe44], a$ $he $+me 06 any 

cont.auL bhaae acquadstant  u ~ c t h  4eapec.t to an .casudng p u h k c  
cuqu&a&an, a uch ~orrpu&u&on' a a/ttc~Les 04 ~ncuapoaa;tcon urr lujLawa 

ladep&d hq .eke dkdhCkutdClc63 pltov4de .that t h d  aatccle no$] 
ap@ud[yl t o  a c q r u ~ ~ ~ o n d  04 6hm.a 06 4uch conpunatcon, a h a m  06 
auch co&pona&cun acqucarted dn auch covrX~aL ahane acqu4;tcan have anCy 
4 ~ C h  vo&ng ~ g h t b  W ~0#%@44& by 1 13.1-728.3. 36 f U ~ d . . ~ 6 ]  hg 

m*dn.cght 06 the huuhth day 6oCLuwdng (11 t h e  4ececp.t a t  t h e  

pnutcrpkebLJ oh&*re 06 Xkthe canpoaatcon, Zeal a nutcce C e x p w U g  and 
specc6.ccaUyl d a  chihcng a pnapoaed con$& aL dhune acq cudc.tcon, oh 

/.c.cl cn Ca4.e $he pnupo4ed conW4. aham acqu4&un .cd t o  he MU& by 

&ndelt oh&&, a puMcc annuuncpment, #ze coq~&atcun'4  aaX2c.h 06 
.tnco&pmatcon 04 hy4aw.d dv nu& paovule .that tkcs cutLcCe l d o ~  not3 

a p p l u a & l .  .then athe pnwcduna 04 § 13.1-728.3 dhoU nag appCy t a  
a h a m  t o  6e acquiud 4 n  such contwl, s h a u  acqcu.sd~on. 

§ 1 3 . 1 - 7 2 5 . 3 .  Vaang  ~t .~gkt4. -A.~o&.cthntundcng any canahaay 
pamucon 04 &a chaptm,] S[~lhane6 acqiumd ut a contnol, aham 
acqu4c.t.con have no v o h n g  k ~ g M a  u W 4  v o k n g  /ugh94 ahe gmtzlted 4 
tte4oLuX.~cn adop ted  by t h e  dhaaeholdcah oh t h e  464ung putzd4c 

cu~ultat.con. 16 auch a a~oLu .X .un  .c.~ adopted, duch & a h a  d h d L  

. t h e ~ a & t u  have athe voang n4gh.tn they woUd have had *n the ahdent% 

oh thca a424cCe. 



8. Ta b.cr adapt& undm tc.U aecXdovc, .the rruoLu;t;can ahatl L a  

app&uved by a ntajo&c@ 04 aC4 -the vozea cuhcch cauLd c a t  ut a vvze 
on $he d e c a o n  06 dcn-aXupi hy aC4 t h e  outaZan&ng a h m  othm than 

m;lemted aha t~a .  7itZemtcd dharren 4haL.C not he en4LtLed t o  vo-te 

on t h e  rnatxert, and cn de-tem4ndng whe-therr a quokum exca-ts, CLLL 

at.2ew2ed dhaaa a h d L  &Q &4/rega&ded. Fo& Rhe p w r p m e  oh Zh-ca 

duhdectcon, t h e  ~nZe4cdZed dhaaea d h d L  be d e z e m ~ n e d  ad 04 Ahe 

UCO& date 404 de&m.cncng .the &auhaL&u ent.ct&d t o  va;ts a t  $he 

me-ng . 
C. 1& rro 4ejo-Ict-can 44 adap.ted undetr t h a  decfiutt .cn t r a p e c t  06 

ahaaea acquaed cn a cont4ol aha&& acquca~tcaur and k n e & c ~ a L  
aurnennh~p oh auch a h a m  ~4 dubaqunrt;Cg ttran&@trud m cctccumaXancea 
whel'te the ct&ana@/rotr no  Longea has tzc?n&&cccaL owneuhcp od duck 

d h a u d  and t h e  taandhetree 44 vrot engaged *n a con2tro.C d h a u  

acqu4&on, then duch dhal'ta d h d L  A%-eua&2& have -the voctcng sdghZ4 

tha j  wocGCd have had cn the uhaence 06 X h a  ahtccle. 

S I  3.1 - 7 2 8 . 4 ,  Cotzt,rtoL ahatte acq iu.jct.cun a-tatmnZ . - A n y  acq ucrung 
pe44on may, adtea any cantao4 aha&& acqudacZcun ott heda&e any 

p&opo4ed one, deC-cve4 a con-thol &am acqud.c.tcon d t ~ m t e n t  t o  t h e  

d a u n g  p W c  cozrpo/r&on a$ &A pm.nccpa.4 o&ae. The c u n ~ 0 1 ,  

ahatle a c q u d d t d o n  dctcttemcmt ahuL1. aeX b a a  aLL 06 $he &lxCLaudng 

I .  The cden;tc&.j 04 Rhe acqcumg pelltaon and each oXha m ~ m h a h  

og any gtcoup 04 w h c c h  t h e  p e a a n  ~a a parrt 404 puhpoaed o& 

& & m w n g  ithe d h a w  owned 04 $0 he owned, henq$.cc.caLCy, hy %he 

acq u u n g  pe&d an, 

2.  A sXaAwent thaX the conk&oL aham a c q i u a ~ t ~ o n  atatament .c.j 

g4ven puauunZ ;fo a t t a c k  

3 ,  The ncunhsa ah ~ h a u d  06 t h e  Ldaiung puhlcc co&po&a;tcon 

tLen~$cc.iaCCrj owned by a e  acquctr.curg p a w n  and each o;the4 rnmbea 04 
t h e  gtruup. 

4 .  The &age oh v o ~ n g  pad&& undet whdch ;tke cmt'4aL dhau 

acqu+&on 4aLL4 o/)r wauLd, 44 con4 u?tma.ted, BaCL. 



5 .  A d e a c a ~ p t c o n  Ln treaa onable detac4 06 the Zema 04 the 

cunX.ttoL bhaae acquxa.c+Ccun 04 f i e  paopobed contsoL aha= QCQ U ~ ~ ~ O R D  

ucCu&ng bLGt nu$ L m 4 e . d  Xo: 

a. The aowrce 04 Bunda 04 o t k a  conademtaan a d  Zke m a t w a l  

$earn4 aQ the adnancdaC a&rrangcm&ntd 6o.t t h e  c a n t 4 o C  Qhaae 
acqudd.con; 

b. Any pLan~ tvt p~tapu&~Ld 04 the a c q u m g  p e u  an to &q u d a t e  

Xhe d a u n g  puh-Cdc cotrpo&a4kon, 20 4&1 a C t  orr. auhatcn.tcaUy uLL 06 
4x4 abae-ta, $0 mewe ccA otl exchange ah- w d h  any aXhm p e u  an, 
20 change ;the focact~on 06 ptl~ncqm.L e x e c u l t ~ v e  o&&ce 04 a 

nratuual. potLtcon 04 &a b w n a a  acAkv&m, -to change mctXwaCLy  4x4 

nranagmenZ o& p o L ~ c c e a  06 enrpluyment, t o  &.tea nra.te&u.Lly d t 4  

~teta;t;cona wZh auppCuah 04 cw;tanea oa ;the cmmutu~& Ln wh~ch d 

upeaaZea, 04 t o  mahx any o t h e s  r n a t e a ~ d  change dn 4 - t ~  hua4ne64, 
cattpo&ate altwc-tue. manqmen-t oa pwonuLeC; and 

[c. Any pLmd m pnopadaLd 04 tke a c q i ~ c ~ ~ ~  peaon t o  acquche 
addc.tconaC a h a m  lcncCudcng addc&onal. a k a m  wdkor Zke 4ange 6e-t 

6ot~th uz &the d t a t m t l  oa t o  dcdpude 04 any dhaU4; and] 

e [ d l .  Such o&m - c ~ u m a ~ a n  whah caud head a ~ M y  he apec;ted 

fo a&@& m&ruuLly Xhe d e u ~ u n  04 a ahmhoLdeit u& w p e c t  -to 

g/rcuzZug v o a n g  44ghRa Xa A h a m  acqcccm otl pttopaaed Ito he acqcuU 

4n the cunXrrof ~ h a a c  a c q w d o n .  
6. 16 Xhe cant/roL aha&& a c q u ~ a ~ t ~ o n  h a  n o t  t aken  pLace, 

up/tejeniaLum4 04 Zhe acqiurung peaon, RageZka w& a &&.anent Ln 
ma6unaMe &tad u. lUte dactd upon urh~ck aq a m  hued, .that tke  

cantau.. ahalre a c q u a d ~ a n ,  4.6 con~unmated, w d C  no$ be can&a&y $0 

Law, and &at the acq iumg pecrtn an h a  Zke &nancca.L capau2y Xu make 
Jthe p m p o ~ e d  conXau4 aha&& acqurcad.tcon. Fua .th.cn puttpoae, &~~anccal. 

capac4Xy 4ha4L o n l y  he deemed Xu c n c l u d e  (d cadh and cudh 

eqiuvaLentd *n excedd o .  noma(. woakcng cap&a( nequcnenrenXa and ic,l 
Bundd to he prrav.c&d un&& LegctCCy luvtdcng carnnt&&nt4 @a 6.tnancca.L 
mdtdult~ona hav~ng -the capalwL~lty ;to advance auch &nd& 14 <he 

dundd t o  he paovdded u n d e s  auch cumm&menta aae cncLuded 4n t h e  



cknon~Lstaatcon 04 &nanccaC capaccty, .the cuntftoL dharte acqcu.Jctcun 
ataXemont a h d L  he accampan4ed by capL.e;te cup.cea 06 a t L  duch 

cmm&entd and a w n d t e n  c k ~ c r q ~ a n  04 aLC oaaC wrdemtandcttga 

cancemung $he &ma and con&tuna o .  duch cunm.c&nen.td. 
§ 7 3 . 1 - 7 26 .5 .  Meehng 04 nhahehoCdem, - A .  I &  t h e  acp u*a*ng 

p e u u n  4 0  aequeata a t  t h e  &me 06 d U 4 v e / t l q  04 a canttLuL Qhaae 

a c q u c a ~ X c a n  d t a t e m e n t  and g u e a  an u n d e a t a k u g  t a  pay t he  
carcpa&at~on'a expnaed  04 a apeccal. meetcng, wdth4n $en day4 

f h m q $ t e t l  the d c t ~ a c t o a  04 the  uatung  p W ~ c  c ~ r p o a t u i n  dhLLCC caLL 

a apeccaL meeXdng 04 ahaaeha-dem 604 .Ule pupode 0.6 cuna~detrcng t h e  

v u h g  t o  ba. g&ant& Zhe ah- acquaed 04 t o  be acqucaed 
the cont&oL dhme acqudiX.con. 

8. UnLebd .tke acqcuhozg pehacm a g n u  *n w&.c2ug t o  anu;thett 
daze, &e apaccaL m e e a n g  06 &cuceho.dea~ 4lraCC be heLd w d k m  &.6&j 

day4 a @ a  / r e c e ~ p R  by .the & d u n g  p U c c  co&pwta;t;cut~ Q& Jthe &eqw.t. 

C. 14 the acqcunurg pehdon no w q m t d  +n wa.c;t;ing a$ the Xmx. 

04 deCcvmy a& a e  con-tw1, a h a u  acqu4&on a&zt.emen;t, the dp&txaC 
u & n g  mu4t vrot &e heCd aoone/~ ;Ulm Rhu~&j  d a g ~  aQ.te& rtece4p.t hy the 
~ a a i u n g  p u M a  ca/rpuau.tkavr 06 $he acqus-mg petL;50ntd dta;tament.  

D. 14 the acquu.ng peaon naked nu uqwt undea aubec tcon  A 

04 X i - m  4ec.tcon hat deCcv&h.Jt nu Laten 2hthan day4 iuq$ur(e t k e  
~ n z e n d e d  da$e 04 n a X 4 c e  u& an annu& nreetdng 04 dha&ehuC&a~, a 

contm4 aham a c q u a . c ~ o n  4$&Prne& w&h aecrpect $0 4 h a m  acqiumd 

a a con;t/ru4 aha&& a c q u c 4 c ~ o n ,  the v a 2 u g  acgh-ta tto k gaanZed auch 
a k w  a h a 4  tze cm&deud by any auch annuaC me&ng. 

E. No&dbtandcng any ccmaamj paov4acun uj t h e  V-ctrg-cuua Stock 

Cahpa~etLon Act, [an u p p o ~ n b e n t  041 a p ~ x y  $hat coq$.etln acLthohcty 
t o  v d a .  on fie gaanang oh uo.i;cng mgMa p u ~ u a n t t  20 t h 4 d  czahcCe 

ahall  tze d aLcc~$& 44pa&a.t& y &om any o.&&tt 20 pwtchane, 0.4 &om any 

doL4c~ta-t&an a& an U&&A $20 a U L ,  dhartea 0.6. .the 4adudng puhL.cc 
c u ~ m a t c o n ,  and may n0.t k auL.cc~$ed 4 ~ 0 ~ 4  thcuz. ~ ~ J G Q  daya h.e&me 

.the u a n g  u-.;l olt;hewua. agued cto 4n wa&ng hy Zhe acqucl(t4ng 
peas on and $ h e  c a a u w g  puhLcc. c o a p u & a X ~ u n ,  Nu auch  p e e x y  



1appocntrncn.t~ may he d o L d c & e d  04 v o t e d  u n t e l d  $he  p z a x g  
fappoortnrenX1 tlexp/ru&y pnov.ida that  ct .cn hevocub& cLt aU A2.m~ 

u W  Zhe contp&llcon 04 Xhs voze.  

F Nu&~X&tandcngg duh/Jec;l;con A 06 t k a  a&on, t h e  d c m o t t 6  

06 $he Laaucng pubL-cc c o / y l o ~ a ~ c a n  may &cCCne t o  cdCl a 4pecca.L 

meeting 04 4haarrahoLdeu a q u e d t e d  un&/t 4u& h u h d e c t ~ o n  46 $hey 
~~ Ithat, at llhe &.me 04 auch aequat, -the ucqucsLng pe.rtnon 

d o a  no$ h.une-@xcLCLy owrz &am% havug dt LecMt &uk p e m v c t  04 Rhe 

vo;tea en.t..iUd t o  he ciait a t  an e(ac;tcon o .  & u c t o ~ .  I6 the 
& m t o ~  ao decCcne and .c$ Xke co&oL dharte acqcud&att d.taR=nit 
accompunyLng duch mquX w a 6  deCcve/ted n u  LaZm Zhm &&.ty day4 
b&haae f h t  dntunded d a t e  04 n o t u x  04 a n  annuaL m e e t ~ n g  04 
b h w h o L d e u ,  ithe vutcng a ~ g h t a  t o  he g/tanted a h a u  acquc/te& oa 20 

&e acquud  c n  fie cun&oL 4 h a u  acqua~Akon d e a m i b e d  4 n  fie contaoL 
4 h a u  acquca+tcan dtaXement 6 h d L  be conacdeaed a t  auch annu& 
nre&ng. 

[G. Tke contmL dhahe a r q u ~ ~ o n  ata-tbent .rrqu*hed pw~suan-t  

t o  subectiond A,  C ,  D and E 04 Zhu d e c t d o n  &aU tze deCruewd un&/t 
and neet fie nepu/tQrnent6 04 § 13.1-728.4.1 

§ 73.1-728.6. Noace t o  &aaehoLclem.-A. 16 a 4pecca.L mee.t;cng 06 
ahcMehoCdeM u aequccmd t o  he caCled p i m u a n t  t o  § 13.7 -728.5, no&cce 
oh Zhe apeccaC meet.ing 6haCL he gdven a4 p/romp&Ly aa a e a h o n a M y  

p/~ar&caMR hy 4Yte aaucng p U c  cmpoacLtcon to 0L-C dhCVLehQCdeu 06 
ttecuad a6 oh ;tCte aucomi date b.eX boa u & n g ,  i&&kes 04 noX 
e U e d  Ita v o t t  at lthe ~ e t c n g .  

B, N o a c e  06 t h c  4 p e c ~ a L  orr annuaL ahaaehokdsaa nee-tcng a t  
w k ~ c h  .tke v u ~ n g  tr4gh;ta a u  -to he cun4cdeaed 4hd.L -utcCuck 04 Ije 

accompaued  hy $he 4oLLau~rrg. 

1. A capy 04 fie c o n t a d  4CLct.r~~ acqlctQc.t.con aZaLmen2 d e t 4 v e 4 4 d  

pwtriuant .to a4;tccL.e. 

2 .  A d.tatm&nt by && hound 04 dchectonn 04 Xhu coapon&ofi, 
au.thom.zed hy d 4  & u o t o ~ ,  06 &A pu~4. tcon 04 u c m m e n d a ~ o n ,  04 

t h a t  c.t 44 Xakdng nu poactcan 04 makcng no /tolcommeutda-tcon, wc-th 



ae4p.ec.t $0 t h e  gf ianlkng 06 vuang  ttcghZa t o  a h a m  acqc~cwd Ln the 

contaul. aham acqcua&on oa llhe p/ropowd conctrLo4 d h m  a c q w ~ ~ X c o n .  

§ 13 .1 -726 .7 .  Redenp&un.-A. 16 authawed ut a coaponatcon'd 
aa tdcCea  a& ~ n c o & p a a a t c o n  o& hylawa he&vte a c o n t a d .  aha&& 

acqucn&on hM occm~i&, the  a h a m  acqttcud cn auch coyt;DroL 4ha.u 

a c q u ~ a c X ~ a n  wkXh 4tte6pecZ t o  whdch no cuntm.L aha&& acqtua .c t~on  

~XatmenX ha4 ken &Led ~ 4 t h  Zhe a d u t n g  p W c c  cuaponactcan m a y ,  at 
any tune dwtdng t h e  p e u a d  endcng a4xty  daya a&&& $he La42 

acqu&Xiout oh auch &taw hy Rhe acquxamg peaon, bx /redeemed by 

the conpoautcotz a t  the 6tx& w k t u  ~ ~ u $  [~edmp&un phi= ~ p e i x & e d  
cn a&ec.tcun C oh Xka 4ecZi.ad.  

B. Xb au;thotuzed LB a c o ~ p o a a h a n ' ~  ahf;ccCej q$ cncu.rt.puaa;tcon 
04 @Laud be&oa a cont&aL d h a u  acqw.c.tcon ha4 occwud ,  &urn4 
a c q l u d  ut duch cun&oL d h a u  acqiudc.t-cun w d h  $0 w h h  t h e  

4 h m h o L d e ~  have &Led t o  g&an;t v o a n g  a g M d  a;t a a p e a d  mee&ng 
ua, ~6 no 4peccaL mee;t;cng 604 duCh pwrpode  lea hem canveured, aX cut 

unnuaA- nee&ng may, aR any h e  d m n g  f i e  p.mcud endcng a i m  d q d  

Wett auch meelkng, be t r a d e e d  by ;the coaponaZcan at the &tea v a t u  

&atu4 Chehp tcon  pa4ce 0pecc6ced m auhdectLon C 04 4 % ~  decttod.  

C. p ~ p ~ d c d  86 $kid d t e * t ~ n r  6tWt v a t a t  &stt & m d t t & 9  

aa a+ eke d u e  an w k e h  &ta&ehatdead a4 &he t 4 a a t n g  pttbk&e 

e e q 9 u d v n  $I%&& f a  wu& %a gn& t.ru&mg &$I& 48% 6hwt.a &a 

he m r  car q$ nu  ev&+cek aeqw&an dbt&met& ca &erutcd 1241 

a e q m t t g  pmvttr a a4 &hc d& vn scrkteh $k &ddtl;tng p&ie 
cmpu&Ct+ean &htmaed 96 make a edemp$tvn #n& &h 4&~nr Streh 

ttcctue 4h& hc d-e&wtltcd tn ueeva.dmec w d h  p f i a e l d m  dapjt-ed hy 

&he aatctng puUce evepae&tvn and w&hva2 ~ g c u r d  ev dYw e&$ee$d 84 
duttdt U& as&ng mgh& a h  pfimed-tund 85 UICd &&~r [The 

tredmp&on prrcce 404 dha/tU t o  be u d e m e d  untie& Zh .4  aeclkon a h d l  

he the ntorrhen oh 4uCh a h a  muUcpLcpd by tke d d L a  mount hounded 

t o  ithe n e a m f  equaL t a  &e avuuge pea Aha= p u u ,  snUu&ng 

any txokaage comm&&or,d, faan*& 2-4 and daL~cc .Z+ng dealwtA' 



&e;s, p a d  bg a c q u u g  p&Mon &o/r auch A h a m .  The coapukcLt;con 

m a y  / r a y  cancLuacveCy an p u M a  a n v r u u t t ~ Z ~  by, ah &.Lcnga ~ 4 t h  the 

S e c w d ~  and Excharzge Cmnrad.con tLy, Ithe a c q u u g  p a o n  Ro tke 

p a c e d  .;lo padd. 1 

§ 13.1-728.8. V u a e n m '  ndgh.ta.-A, UnCeaa o;th.wmde p4ou4&d dn 
a cu~oaat~on'ar aakcCeJ 06 utco/~po/ra&on ua byCauk4  OW a con.ttruL 
a h a u  acqtun&.con h a  occuud ,  cn -the me& a h w  u c q u m d  Ln a 

cunhA. aham acqrun&on a u  accoaded 4uCL uoQng acghXa and Xhe 

acqiuung pMon hrM hsn&uaC o w n m h q  0.4 4 h w  e W e d  $0 c a t  
a majoa~Zy 04 cthe voted rohcch couLd he cu;t 4n an eLectcon 04 
&ltectoa&, aCL 4hamhoLde~ 04 the u d u i n g  puhL.cc co&po~u&an utlwr. 

;Ulan ;th!e acqucung p e a o n  have Xhe u g k t  -to dcn4u. f  &inn t& gaanang 
04 uoang ugh24 and ;to demand payment: 04 the ~ a c h  vaLw 04 Xhu& 

4 k w  undea Ant~tLcLe 15 i§ 13.1-729 et beq. l 04 athc~ chapa4 a6 though 

duCh gacuzang 04 vu&ng mgh-ta w u e  a ca/rpa&a;te a m u n  dam&d dn 

autzcreaon A 04 § 13 . 1-730, except a a 2  lthe paovumnd 06 au&eckon C 
06 5 13.1-730 4halL not he apptLcahCe and Zhe 4aLLw~e t o  voXe ut davon 

06 $he g . r c a n t ~ n g  04 votcng acghta  4hCLC.L be deemed to cond.tktute 
compLcance w**h X k e  ~ U C R B I I P ~ ~ A  06 du&ecUon A 06 f 13.1-733. 

B, Fan a& punpoded 06 AXthc6 rectA.on "6ecn va tu"  rhdL c n  no 
event ba -4 Xhan tke ktghabt pa- pett Aha= p a d  -fn ate con;ttto.L 
ehcue a c q u m a n ,  ud&ated 404 a y  auuequent dhaw &v~&ttdd m 
&mme aharte apGIct4 04 akrndaa changed. 

9 13 .1 -728 .9 .  N m a c C u & u ~ & j . - E x a p $  an expwdCy p/tuv.cd& i n  

t h u  a/r&cte, nedhea t h e  paovccbcond ah Z h ~ h  aa&cCe no4 $ h a &  

appC~cat.con t o  any acquvung peaon 4 h d L  4m.d a c h n a  sat may be 

$ a n ,  oa aequcrte t h e  tak-cng oh any ac.tcon, hg lthe b o d  04 d c u c t o ~  

04 ahmhoLdettn w 4  w p & &  Zo any pa~ten&ia.L change4 4n cant~crL 04 
any 444ucng p W c  co~po/r&an, Ivr $he w e  04 any a c t ~ o n  taken ot~  
no$ Xakn  by d i s e c t u ~ ,  &e paovcauna u4 § 13.1-690 ahaLL apply, and, 
ut d e t ~ o u n g  fie heat m 2 w t a  04 the coapahatcan, a & m t m  ~lq 

canadderr the pod4itLcC~;ty .that Xhuae ~ W P n t a  nag b u t  be dcrtved hy 

the  con&nued mdepenclence 04 a e  coapu&a$~on. 



APPENDIX C 

HB 984/Model Statute Comparison 

T h i s  sect lon  summarizes t h e  slgnif~cant d i f f e r e n c e s  
between HB 984  and the Model Control Share A c t  (Model A c t ) ,  
r e c e n t l y  deve loped  by a joint committee of t h e  ABA and 
NASkA. 

Over 20 d i f f e r e n c e s  between the Model A c t  and HB 984 
are  ~ d e n t l f i e d .  Some of the more significant differences 
i n c l u d e  shareho lder  nexus c r i t e r i a ,  opt-ln provision, and 
redemptxon r i g h t s .  I n  each c a s e ,  the difference i s  
l d e n t l f x e d  and followed by t h e  r a t l o n a l e  and/or s t a f f  
comment, as approprxate. The following summary 1s grouped 
by the re levant  V i r g i n l a  Code Sec t lon .  

"A a Personn def ln1t.10~ The Model Control  Share 
A c t  (Model Act) i n c l u d e s  i n  ~ t s  def  i n i t r o n  persons a c t i n g  
as a "group" as  d e f  l n e d  r n  513 ( d )  ( 3 )  of the Secur i t l e s  
Exchange Act of 1934.  This  means any group, partnership,  
s y n d i c a t e ,  or other aggregation of persons a c t i n g  In 
concert. This ngroupw concept 1s zncorporated An HB 984's 
d e f l n l t i o n  of "person." 

nB f l c ~ ~ 1  0wnerSh;Lp def- n T b ~ s  1s not  def  zned 
in Model Act. However, it i s  re ferred  to In several other 
d e f l n i t ~ o n s  of the Model Act such as "interested s h a ~ e s , ~  
"a££ illate, " and n c o n t r o l .  " 

trol Share A-ti-  It eflnrtron Thls IS 
s i m i l a r  t o  def i n i t ~ o n s  In the Model A c t  of "control sharesn 
and mcontrol share acqu~sltzon" comblned. However, the 
Model Act l l m l t s  x t s  "control share a c q u l s i t l o n "  d e f l n l t x o n  
by excluding shares acqulred in good f a l t h  and not for the 
purpose of circumventing t h e  A c t  or those acqulred f o r  the 
b e n e f l t  of o thers .  HB 984  incorporates  thlzs provlslon In 
its "excepted a c q u l s z t z o n w  sectlon. 

Model Control Share Act. has  t h e  F o l l o u n g  addl t l -  
u e p t l o n s :  

"By a donee under an ~ n t e r .  vlvoa gift." m: 
T h ~ s  u s u a l l y  does n o t  l n v o l v e  a change I n  t h e  factors 



a f f e c t i n g  c o r p o r a t e  c o n t r o l  a n d  i s  s i m i l a r  t o  a  
t r a n s f e r  of s h a r e s  p u r s u a n t  t o  a w i l l  o r  d e s c e n t  
d i s t r ~ b u t ~ o n  wlthout  c o n s l d e r a t l o n .  

- " P u r s u a n t  t o  a t r a n s f e r  between o r  among imrnedxate 
f a m l l y  members, o r  between or  among p e r s o n s  unde r  
d i r e c t  common c o n t r o l .  " B a t i o n a l e :  These  c l o s e  
r e l a t i o n s h i p s  w i l l  be Included Ln the definition of 
" a c q u ~ r z n g  personn  under t h e  ngroupn t h e o r y ,  s o  such a 
t r a n s f e r  does n o t  change t h e  ba lance  of c o n t r o l  i n  t h e  
c o r p o r a t i o n ;  l e e . ,  t h e y  w l l l  be c o n s i d e r e d  as a n  
agg rega t e  i n  a c o n t r o l  share  a c q u x s l t i o n  r e g a r d l e s s .  
HB 984 mentions farn1l.y r e l a t ~ o n s h i p s  I n  its d e f i n i t i o n  
of  n a s s o c i a t e .  " T h e r e f  o r e ,  i t  appeaxs t h a t  t h i s  
exclusion may be unnecessary as  i t s  a p p l l c a t l o n  w i l l  
have t h e  same e f f e c t .  

- A c q u i s i t r o n  from any person whose p r e v i o u s  a c q u i s i t i o n  
of c o n t r o l  s h a r e s  were  e x c l u d e d  by t h i s  s e c t i o n ,  
p r o v i d e d  t h e  p e r s o n  a c q u i r i n g  s u c h  s h a r e s  d o e s  n o t  
i n c r e a s e  h i s  vo t ing  power t o  t h e  nex t  t h r e s h o l d  and 
t h e r e  1s on ly  one t r a n s f e r .  p a t i o n a l e :  This  is a  
"previous e x c l u s i o n "  provision. The a c q u i r e r  o f  
c o n t r o l  s h a r e s  r e c e i v e s  t h i s  one- t ime  exempt ion .  
S i n c e  t h e  exemption applxes  on ly  t o  one such  t r a n s f e r  
and  d o e s  n o t  a t t a c h  t o  t h e  b l o c k  of s t o c k ,  t h i s  
exemption cannot be used ~ n d e f i n i t e l y .  

- A c q u i s i t i o n  of a d d i t i o n a l  sha re s  w l t h i n  t h e  range of 
v o t z n g  power f o r  w h ~ c h  approval h a s  a l r e a d y  been  
g ran ted ,  o r  where t h e  range was achieved  through an 
excluded t r a n s a c t i o n .  &it~on-: T h i s  c l a r i f i e s  what 
i s  a l r e a d y  l m p l i c i t  I n  t h e  act, I f  s h a r e s  a r e  
approved t o  c r o s s  t h e  one-f l f t h  t h r e s h o l d ,  t hen  s h a r e s  
up t o  t h e  nex t  t h r e s h o l d  ( o n e - t h ~ r d )  are a u t o m a t i c a l l y  
approved. Once one c r o s s e s  t h e  next t h r e s h o l d ,  then 
ano the r  c o n t r o l  s h a r e  a c q u l s l t i o n  has t aken  place, and 
approval must be sought  for t h e  additional s h a r e s ,  

- Where t h e  c o r p o r a t i o n  i t s e l f  causes  an i n c r e a s e  l n  t h e  
p e r s o n ' s  v o t i n g  power. P a t l o n a l e :  The person ho ld ing  
t h e  s h a r e s  whose v o t r n g  power 1s a f f e c t e d  d o e s  n o t  
c o n t r o l  t h e  c o r p o r a t l o n * ~  a c t i o n s  and t h u s  should n o t  
c o n s t i t u t e  a c o n t r o l  s h a r e  acquisition. 

- Pursuant  t o  t h e  solicitation of p r o x i e s .  Ra t iona le :  
R e g u l a r  p r o x y  solicitations c o u l d  b e  c o n s i . Z e r e d  
c o n t r o l  s h a r e  a c q u l s i t l o n s  i f  t h e y  c r o s s e d  t h e  
t h r e s h o l d .  A l s o ,  p roxy  c o n t e s t s  do  n o t  t h r e a t e n  
s h a r e h o l d e r s  i n  t h e  same manner as do c o n t r o l  s h a r e  
a c q u i s i t i o n s .  



9 8 4  h a s  the 601l owlnu e x c e ~ t ~ o n s  which are n o t  
~ n d u d e d - 1  Share A c t :  

- "Shares directly from t h e  i s s u i n g  p u b l l c  c o r p o r a t i o n ,  
o r  subsidiaries, o r  from any c o r p o r a t i o n  having 
b e n e f i c l a 1  o w n e r s h i p  of shares of  t h e  i s s u i n g  
corporation having a t  least a m a j o r i t y ,  before such  
transaction, or  t h e  votes e n t i t l e d  t o  be cast i n  t h e  
e l e c t i o n  o f  d i r e c t o r s  o f  such issuing p u b l i c  
corpora  t l o n  . '' 
The Model Cont ro l  Act dld n o t  l n c l u d e  a n  excluslon 
c o v e r l n g  acqulsltions of  shares d i r e c t l y  from the 
c o r p o r a t i o n  because lt was vlewed as "unduly favor ing  
management and e v l d e n c l n g  a b u s i n e s s  p r o t e c t l o n l s m  
m o t l v a t l o n ,  p a r t i c u l a r l y  s l n c e  it can be used  as a 
f i r s t  s t e p  i n  a m a n a g e m e n t  b u y - o u t  s e r i e s  o f  
t r a n s a c t l ~ n s . ~  &BA - NASAA , T w  t Conm~tkee on M o d a  

trol Share A c q u ~ s ~ t i o n  Statute, P u b l l c  D i v i s l o n  
Draft #lr February 8, 1988 [heremaf ter  Model A c t ]  

- "Shares obta ined  ~n good f a ~ t h  and not t o  circumvent 
t h e  A r t l c l e  from any pe r son  ( t r a n s f e r o r )  whose vo t lng  
rights had previously been a u t h o r i z e d  by shareholders 
i n  c o m p l i a n c e  with t h l s  Article, or  whose p r e v i o u s  
acquisltlon of benef l c l a l  ownership of shares would 
have been constituted a c o n t r o l  share  acquisition but 
for a p rev lous  e x c l u s i o n ,  

The Model Control A c t  does have a "previous exc lus ion"  
exception as provlded in the second part of t h e  above 
exc lus lon .  However, the Model Act d i d  not adopt an 
exclus~on f o r  s h a r e s  that were previously a u t h o r i z e d  
by s h a r e h o l d e r s  whlch are then t r a n s f e r r e d .  The J o i n t  
C o m m i t t e e  b e l l e v e d  t h e  purposes  of the c o n t r o l  share 
statute have more t o  do with "the identity, 
c h a r a c t e r i s t i c s ,  and plans of t h e  speciflc acquir lng 
person t h a n  w l t h  the block of stock," (Model A c t  
W e 1  1 3 1  1 Accordingly, shareholders a c t i n g  
collectively s . h o u l d  determine whether the new 
a c q u i r i n g  person should be allowed votlng r l g h t s  based 
upon information on t h e  l n d l v i d u a l  a c q u l r e r ,  h l s  
p l a n s ,  and other s u r r o u n d i n g  facts. F u r t h e r ,  even  
though this may deter the a c q u l r e r ' s  a b l l i t y  somewhat 
to alienate c o n t r o l  s h a r e s ,  t h e  opportunity still 
e x l s t s  t o  s e l l  blocks of t h e  c o n t r o l  s h a r e s  t h a t  wlll 
n o t  be denled votlng r i g h t s .  

P u b l i c  C o r ~ o r a o n  n def i n i t l o n :  

HI3 984 defines an " i s s u l n g  publzc corporationn as a 



domestlc corpora t lon  t h a t  h a s  300  ox more shareholders .  No 
other c r l t e r z a  a re  established. 

The Model Control  Share Act  ( § 3 [ g ]  [l]) d e f i n e s  i t  as  
"any securities r e g i s t e r e d  under Sectron 1 2  or  s u b j e c t  to 
15(d) of t h e  S e c u r l t l e s  Exchange A c t  of 1934  and e i t h e r :  

1) more than 10% of i t s  shareholders r e s i d e n t  In the 
state, 

2 )  more t h a n  1 0 %  o f  its s h a r e s  owned by  s t a t e  
r e s i d e n t s ,  

3) t e n  thousand shareholders  r e s lden t  t h e  s t a t e .  

The  r e s i d e n c e  s h a r e h o l d e r  1 s  presumed t o  b e  t h e  
a d d r e s s  appearing In t h e  r e c o r d s  of t h e  c o r p o r a t l o n .  
Banks, brokers, e t c .  a r e  disregarded f o r  purposes of 
calculating t h e  percentages.  

Although t h e  Indiana s t a t u t e  r e q u i r e s  a n  economlc 
nexus, n e i t h e r  the Model A c t  nor  HB 9 8 4  propose such  
c r r t e r i a .  I n  addition, HB 984 does not Include t h e  other 
sha r eho lde r  c r i t e r r a  se t  f o r t h  In both the Indlana s t a t u t e  
and t h e  Model Control Share A c t .  I t  is unclear whether the 
CTS declslon encourages a d d i t  lonal nexus cr  l t e r  l a ,  o the r  
t h a n  merely t h e  requirement of being domestlc, t o  ensure  
constltutlonallty of a cont ro l  share s t a t u t e .  HB 984 would 
ensure  t h a t  all p u b l l c  corpora t lons  a re  covered by a state 
s t a t u t e .  Conceivably, ~f  all s t a t e s  adopted control share 
s ta tu tes  (a very doubtful  occurrence)  and had additional 
cr x t e r l a ,  then some corporat ions would n o t  f a l l  under any 
state a c t .  A d d l t l o n a l l y ,  c o r p o r a t l o n s  a r e  c r e a t u r e s  of 
state l a w  t h u s  g i v l n g  the states t h e  c o n s t l t u t l o n a l  
authority t o  r e g u l a t e  internal affalrs. C o n f l l c t  of law 
cases rnvo lv rng  l n t e r n a l  governance  of c o r p o r a t l o n s  a r e  
resolved by t h e  law of t h e  state of ~nco rpo ra t i on .  On the 
o t h e r  hand, t h e  court In C_TS held t h a t  t h e  shareholder 
nexus c r l t e r l a  r e ~ n f o r c e d  t h e  C o n t r o l  Share A c t ' s  
c o n s t l t u t l o n a l 1 t y  because when a s u b s t a n t i a l  number of a 
corporation's shareholders reside i n  t h e  same s t a t e ,  t h a t  
s t a t e  has a l e g l t l m a t e  i n t e r e s t  In protecting t h o s e  
s h a r e h o l d e r s .  Almost all states t h a t  have  adop ted  a 
control s h a r e  a c t  r e q u i r e  a d d ~ t l o n a l  s h a r e h o l d e r  nexus  
c r ~ t e r l a .  Finally, HB 984 does not  attempt t o  regulate 
fore lgn  corpora t lons .  

HB 984 o n l y  appl ies  t o  l s s u l n g  p u b l i c  co rpora t lons ,  
" i f ,  a t  the tlme of any control share a c q u l s i t l o n ,  such 
c o r p o r a t l o n v s  a r t l c l e s  of lncorporatzon or bylaws (adopted 



by shareholders) provide  t h ~ s  article a p p l l e s .  " T h i s  
a r t l c l e  w i l l  a l s o  apply I£ t h e  c o r p o r a t i o n  so a u t h o r i z e s  
w l t h l n  f o u r  days  following n o t i f i c a t i o n  of a proposed 
c o n t r o l  share a c q u i s l t l o n .  Application of Vlrginla's a c t  
1s  an "opt-in" - the a r t l c l e  is o n l y  effective if t h e  
c o r p o r a t ~ o n  s o  provides. The Model A c t ,  as w e l l  as the 
Xndlana statute, automatically cover Issuing corporations 
unless they opt-out by shareholder vote. T h l s  appears t o  
be a more e f f e c t w e  approach and remains conszstent with 
the purposes of a contro l  share  a c t .  To t h e  e x t e n t  t h e  
l e g i s l a t u r e  wants t o  take a s t r o n g e r  position, adopting an 
opt-out  provlsron would requlre a c o r p o r a t i o n ' s  compliance, 
u n l e s s  they provlde otherwise. 

Both NB 984 and the  Model Control Share A c t  requlre  
approval of votlng r l g h t s  of contro l  shares, "by a m a j o r l t y  
o f  all t h e  votes which  c o u l d  be cast I n  a vote on t h e  
e l e c t i o n  of directors by a11 t h e  outstanding shares other 
than I n t e r e s t e d  s h a r e s .  " V i r g i n i a ' s  a c t  reduces the v o t l n g  
r i g h t s  of shares acquired in a transaction (or s e r i e s  of 
transactlons wl th in  90 days - see d e f i n l t l o n  of "contro l  
share a c q u i s l t l o n " )  t h a t  c a r r i e s  t h e  a c q u l r e r  over t h e  
t h r e s h o l d ,  leaving o n l y  t h e  e a r l ~ e r  acqulred s h a r e s  w l t h  
all vo t lng  r i g h t s .  The Model A c t  allows full votlng r l g h t s  
f o r  all shares up t o  the 20  percent t h r e s h o l d .  Thus, for 
example, an acquiring person ,  u n d e r  HB 9 8 4 ,  who has  1 5  
p e r c e n t  and goes t o  2 1  percent of s h a r e h o l d l n g s  In one 
t r a n s a c t i o n  o r  w i t h l n  t h e  90-day applicable p e r l o d ,  may 
l o s e  t h e  v o t l n g  power of all shares  except  the prevlous 1 5  
percent. For t h e  same shareholder ,  the result of t h e  Model 
Act would be t o  lose the voting power of only t h e  o n e  
percent  over t h e  threshold, t h u s  sustaining 20 percent  of 
v o t l n g  power. T h e  Model A c t  s t a t e s  t h e r e  i s  l l t t l e  
advantage i n  l d e n t l f  ying t r a n s a c t l o n s  that carry one over 
t h e  t h r e s h o l d  and s t e r i l l z l n g  those shares. I t  also 
appears inconsistent with the purpose of having t h e  bottom 
t h r e s h o l d .  Conversely, l eav ing  only previously acqulred 
shares w i t h  vot lng  power places  t h e  parties virtually In 
t h e  same p o s l t l o n  t h e y  s t a r t e d  before t h e  c o n t r o l  
a c q u i s i t ~ o n .  This  s t r l k e s  an equi l lbr lum.  

The Model A c t  also explicitly states that the 
r e s t o r a t i o n  of vot ing  r i g h t s  w i l l  occur ~f by some a c t  of 
the issuing corporat ion  the  v o t l n g  power of those con t ro l  
s h a r e s  1s reduced t o  a range previously approved or below 
the 20 percent threshold where no approval i s  n e c e s s a r y .  
T h i s  p r o v i s l o n  i s  3 u s t l f l e d  by t h e  fact t h a t  t h e  
c o r p o r a t l o n  i s  responsible for the a c t i o n  r e d u c i n g  t h e  
share t o  n o n - c o n t r o l  l e v e l .  T h x s  p r o v i s l o n  mav b e  
i m p l i c ~ t l y  understood i n  HB 984, b u t  ~t 1s not explicitly 
stated. 

C-5 



The Model A c t  proposes t h a t  even i f  voting r l g h t s  are 
denied to an acquirer ,  a f t e r  3 years t h e  c o n t r o l  shares 
would be a u t o m a t i c a l l y  accorded full vo t ing  rights. 

HB 9 8 4  makes i t  o p t r o n a l  t o  d e l l v e r  an  a c q u l s ~ t i o n  
s t a t e m e n t  after any control  share a c q u l s i t l o n  or b e f o r e  any 
p r o p o s e d  o n e .  The Model A c t  mandates d e l i v e r y  of  a 
disclosure s t a t emen t  where a c o n t r o l  s h a r e  a c g u l s i t  i o n  has 
occur red ,  and makes it o p t l o n a l  upon a proposal of control 
s h a r e s .  Since HB 984 has t h i s  procedure of a disclosure 
s t a t e m e n t ,  ~t fo l lows  t h a t  x t  would be more e f f e c t i v e  t o  
mandate t h ~ s  in format ion  t o  a s s i s t  s h a r e h o l d e r s  i n  their 
d e c l s i o n  t o  approve v o t ~ n g  r l g h t s  upon a c o n t r o l  share  
acquisition. The Model A c t  also r e q u l r e s  p u b l i c a t i o n ,  
which prevents " ~ n l  t i a t l n g  t h e  sha reho lde r  vo t ing  procedure 
w i t h o u t  c o s t  or  serlous c o n s e q u e n c e  t o  t h e  a c q u i r i n g  
person. " (Model A c t ,  S5 [a] ) Otherwise, a n  a c q u l r e r  could 
put a corpora txon  snto n p l a y , n  xnvest and r e c e l v e  a s h o r t  
t e r m  p r o f x t  w i t h  no  x n t e n t  o f  making the c o n t r o l  share 
a c q u l s z t ~ o n .  The Model  A c t ,  u n l l k e  BB 9 8 4 ,  further 
r e q u i r e s  d i s c l o s u r e  by the acquxrer of the acqulsltlon 
d a t e s  a n d  p r l c e s  a t  which s u c h  c o n t x o l  shares were 
acqui red .  HB 984  specifies t h a t  t h e  acquirer must reveal 
f u t u r e  plans t o  lxquidate, merge, change location, o r  make  
any o t h e r  m a t e r i a l  change. F l n a l l y ,  HB 984 specifies what 
AS meant by f i n a n c i a l  c a p a c l t y  and requests t h e  inclusion 
of coples of commitments, i n c l u d i n g  terms and conditions of 
funds  t o  be received. 

e t ~  nu of Sha reho lde r s  

HI3 984 s t a t e s  t h a t  d ~ r e c t o r s  may dec lzne  t o  call a 
special  meetzng , "if they determine the acquiring pe r son  
d o e s  n o t  benef  l c i a l l y  own shares having a t  l e a s t  f i v e  
percent of the v o t e s  e n t i t l e d  t o  be cast  at an  elect lon of 
d i r e c t o r s .  * If  no specla1 meeting is c a l l e d ,  e i ther  by 
reason of t h e  directors or the a c q u i r e r  has not  r eques t ed  
one, and a n  a c q u l s x t i o n  s t a t e m e n t  has been delivered prlor 
t o  3 0  d a y s  of an a n n u a l  m e e t l n g ,  t h e  c o n t r o l  s h a r e  
acquisitron w i l l  be c o n s ~ d e r e d  a t  t h e  next annual meetlng. 
The Model Act  1 s  sllent as  t o  t h e  above. However, it 
xncludes  a p r o v i s i o n  that i f  t h e  acquirer does not r e c e l v e  
a p p r o v a l ,  t h e n  u p o n  h ~ s  r e q u e s t ,  the lssue must b e  
cons idered  a t  each subsequent annual shareholders meeting . 
Thls provision, "mitigates the p u n i t l v e  e f f e c t s  of a 
negatlve vote .  * (Model A c t ,  Section 5 [g]  ) I t  p r o v l d e s  
falrness t o  t h e  a c q u l r e r  by making it  mandatory t h a t  
s h a r e h o l d e r s  revlew the r e q u e s t  and c o n s ~ d e r  changed 



cl rcumstances.  Finally, HE3 984 does n o t  allow solicitation 
of proxy v o t e s  s o o n e r  t h a n  30  days  b e f o r e  t h e  meetlng 
unless a g r e e d  upon  by t h e  p a r t l e s  In writing. T h l s  
a t t e m p t s  t o  ensure equa l  f o o t l n g  for management  and t h e  
a c q u i r e r .  

Va. S13.1 - 728.6 N O ~ J C ~  t o  S- 

T h e  Model A c t  states, " ~ f  the spec la l  meetlng was 
r eques t ed  by t h e  a c q u i r i n g  person, t h e  directors shall s e t  
t h e  record  d a t e  n o t  later t h a n  1 5  days after receiving t h e  
request. " T h l s  15-day p e r i o d  is intended t o  f a c i l i t a t e  t h e  
b e n e f l c l a l  owner l n q u l r y .  The V i r g l n l a  A c t  does no t  set 
f o r t h  a tlme pe r lod  for  t h e  r e c o r d  date. The r eco rd  d a t e  
IS used t o  de t e rmine  whether s h a r e s  constitute "interested 
shares." I t  i s  "ln the l n t e r e s t  of the l s s u l n g  p u b l l c  
c o r p o r a t i o n  t o  s e t  an e a r l i e r  record date ,  however ,  i n  
order t o  try to reduce t h e  d r l f t  of s h a r e s  into t h e  hands 
of a r b l t  rageurs and other takeover  s p e c u l a t o r s  whose v o t e  
i n  t h e  approva l  process may be d l c t a t e d  solely by short -  
term c o n s l d e r a t l o n s .  " (Model A c t ,  S5 [ d l  ) The Model 
Cont ro l  Share Act requires that the n o t l c e  of the specla1 
meetlng sent to shareholders must i n c l u d e  a d e s c r i p t i o n  of 
any dissent and appraisal r ights  and any redempt lon  r l g h t s .  

HB 984 would permlt  , "redemptlon of c o n t r o l  shares by 
t h e  i s s u n g  c o r p o r a t i o n  I£ authorized In the corporation I s  

art lc les  of i n c o r p o r a t i o n  or bylaws before a c o n t r o l  share 
acqulsltlon h a s  o c c u r r e d ,  w l t h l n  6 0  days after the l a s t  
a c q u l s l t l o n  o f  any  c o n t r o l  shares, and  I£ no d i s c lo sure  
s t a t emen t  has been d e l i v e r e d . "  S ince  t h e  Model act makes 
t h e  disclosure statement mandatory, t h ~ s  p r o v i s i o n  I S  
meaningless i n  influencing a n  acqu i r i ng  person t o  deliver 
such  a statement. S e c o n d l y ,  t h e  V ~ r g x n l a  r e d e m p t i o n  
prov ls ron  pe rml t s  r e d e m p t ~ o n  by t h e  i s s u n g  c o r p o r a t ~ o n ,  ~f 
authorrzed In ~ t s  bylaws or  a r t i c l e s  of incorporation 
before o c c u r r e n c e  of t h e  a c q u l s l t l o n ,  of control shares 
that have f a i l e d  t o  be g r a n t e d  full votlng r i g h t s  by t h e  
sha reho lde r s .  T h l s  redernptlon may occur a t  any time durlng 
t h e  perlod endlng s l x t y  days after such  meetlng. The Model 
A c t  relected t h e  procedure  r ea son ing  tha t  the provision may 
be "regarded as providing a s t a t u t o r y  basis f o r  'greenmalll 
or  Iredemptlon premlumf payments from the c o r p o r a t l o n  t o  
t h e  a c q u l r e r  whlch could be ethically undesirable, 
f i n a n c r a l l y  b u r d e n s o m e  t o  the c o r p o r a t l o n  a n d  
d l s c r l m i n a t o r y  t o  t h e  s h a r e h o l d e r s . "  (Model A c t ,  
A d d l t l o n a l  Commentary) F i n a l l y ,  since t h e  Model Act 
proposes r e s t o r  a t l o n  of v o t l n g  r  q h t s  a£ t er a th ree-year  
per lod,  a redemptlon provision would l a c k  u t i l x t y  and be 
~ n c o n s i s  tent. 



Va. 523.1 - 728.8 Dissenters f Rl 

HB 9 8 4  p r o v l d e s  t h a t  dlssentlng s h a r e h o l d e r s  may 
r e c e i v e  "fair valuen for t h e l r  shares which is not less 
t h a n  the h x g h e s t  p r i c e  per share p a i d  by the acquiring 
p e r s o n  i n  t h e  c o n t r o l  share acquisition. These rlghts 
become aval lable  i f  the a c q u i r e r ' s  c o n t r o l  s h a r e s  e n t i t l e  a 
m a l o r l t y  of votes t o  be cas t  i n  an e lect lon of directors, 
and these s h a r e s  h a v e  been accorded f u l l  votlng r i g h t s ,  
u n l e s s  otherwise provlded i n  a c o r p o r a t i o n ' s  artrc les  of 
~ n c o r p o r a t l o n  or bylaws be£ ore a c o n t r o l  s h a r e  a c q u i s i t i o n  
has occur red .  

The Model Act  has no such p r o v i s i o n ,  f l n d l n g  t h a t  
t h l s  procedure would put an undue financial s t r a l n  on t h e  
c o r p o r a t i o n .  I n  addition, s h a r e h o l d e r s t  r l g h t s  a r e  
p r o t e c t e d  from a new acqulrer  t h r o u g h  t h e l r  collective 
opportunity t o  vest voting r i g h t s .  F i n a l l y ,  most s t a t e  
c o r p o r a t r o n  laws provlde general appl lcable dissenters ' 
r l g h t s .  

The Model Act sets f o r t h  t h e  procedure t o  be fol lowed 
when dealing w i t h  a competing control s h a r e  a c q u i s l t ' i o n .  
T h i s  provision g i v e s  g u i d e l r n e s  when a  control share 
a c q u l s l t l o n  " ~ n v o k e s  t h e  s h a r e h o l d e r  v o t i n g  p rocedure  of a n  
i s s u l n g  publlc c o r p o r a t i o n  before t h e  v o t i n g  rlghts of 
c o n t r o l  shares that a r e  t h e  subject of a p r l o r  c o n t r o l  
share a c q u x s l t i o n  have been r e s t o r e d .  " (Model A c t ,  S5 [h]  ) 
HB 9 8 4  does not a d d r e s s  t h i s  s u b 3 e c t .  

~ec-1  Mlnor lt ts (Model Act )  

T h l s  p r o v l s i o n  r e q u l r e s  t h a t  a n  affiliate of the 
c o r p o r a t z o n ,  o n e  who c o n t r o l s  t h e  management and policies, 
one year of a vote t o  opt out of the A c t ,  t h e  acqulrlng 
person must of fe r  t o  purchase all remainlng shares a t  a 
prlce no  lower than t h e  h i g h e s t  prlce  p a l d  for  t h e  acqurred 
shares by the acqulrlng p e r s o n  d u r l n g  the pas t  year." 
(Model A c t ,  S6) Thls sectlon rs intended t o  p r e v e n t  
abuses of t h e  o p t - o u t  p r o v l s l o n ,  W l t h o u t  this s e c t l o n ,  
management could circumvent the requ i rement  of a v o t e  of 
disinterested shares by havlng s h a r e h o l d e r s  v o t e  t o  opt o u t  
as t h e  first s t e p  of a c o n t r o l  s h a r e  a c q u i s l t l o n .  The 
above a p p r o a c h  safeguards t h e  r l g h t s  of m i n o r  lty 
shareholders. HB 984 does n o t  have t h l s  section since i t s  
article h a s  a n  " o p t - l n "  appllcablllty. F u r t h e r ,  t h l s  
p r o v l s i o n  may be u n n e c e s s a r y  s l n c e  i t  o v e r l a p s  w l t h  
V l r g l n l a f  s a l r e a d y  e x i s t l n g  f a l r  prlce s t a t u t e  (Va.  Code 
513.1-725 to 728) .  There a re  a l s o  other remedles  ava l lab le  
t o  s h a r e h o l d e r s .  
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VIRGINIA ACTS OF ASSEMBLY - CHAPTER 4 4 ,& 

An Act to amend and reenact $$ 13.1-646, 13.1-725, 13.1-726, 13.1-727 and 13.1-730 of the 
Code of Virgznza, and to amend the Code of Virgrnza by adding sectzons numbered 
13.1-725.1, 13.1-726.1 and 13.1-727.1 and to repeal 9 13.1-728 of the Code of Virgznza, 
relatzng to affr1iated transactzons of stock corporatrons. 

Approved 31311 8 3  
Be it enacted by the General Assembly of Virginia: 

1. That §$ 13.1-646, 13.1-725, 13.1-726, 13.1-727 and 13.1-730 of the Code of V i r ~ n i a  are 
amended and reenacted and that the Code of Virgn~a is amended by adding sections 
numbered 13.1-725.1, 13.1-726.1 and 13.1-727.1 as follows: 

$ 13.1-646. Share options.-A corporation may create or Issue nghts, options or warrants 
for the purchase of shares of the corporation upon such terms and conditions and for such 
consideration , $ any, and such purposes as may be approved by the board of directors. If 
such r~ghts, options or warrants are to be issued to directors, officers or employees as such 
of the corporation or any subsidiary thereof, and not to the shareholders generally, their 
issuance shall be authorized by the shareholders of the corporation who are entitled to vote 
generally in the election of directors, or shall be authorized by and consistent with a plan 
approved or ratified by such shareholders, unless the articles of incorporation provide that 
shareholder approval is not requ~red. 

9 13.1-725. Definitions.-For purposes of this article: 
An "affiliate" means a person that directly, or indirectly through one or more 

intermedianes, controls, is controiled by, or IS under common control with the person 
specified. 

An "affiliated transaction" means any of the following transactions: 
1. Any merger of the corporation or any of its subsldianes with any lnterestea 

shareholder or with any other corporatzon that tmmediately after the merger would be an 
affiliate of an mterested shareholder that was an znterested sharehoZdet zrnrnediately before 
the merger , 

2. Any share exchange pursuant to $ 13.1-717 of this Act in which any interested 
shareholder acquires one or more classes or serles of voting shares of the corporation or 
any of its subsldiarles; 

3. Except for transactions in the ordinary course of busmess, (i) any sale, lease, 
exchange, mortgage, pledge, transfer or other disposition (in one transaction or a senes of 
transactions d w q j  a f t y  p w &  ) to or with any interested shareholder of any 
assets of the corporation or of any of its subsldianes having an aggregate fair market 
value in excess of five percent of the corporation's consolidated assets net worth as of the 
date of the most recently available financial statements, or (ii) any guaranty by the 
corporation or any of its subsidiaries (in one transaction or a series of transactions 
any twhwam# pew4 ) of ~ndebtedness of any interested shareholder In an amount in 
excess of five percent of the corporation's consolidated asmb net worth as of the date of 
the most recently available financ~al statements; 

4. The sale or other disposition by the corporation or any of its subsrdiaries to an 
interested shareholder (in one transaction or a serles of transactions any 
hv&wam# pmwd ) of any voting shares of the corporation or any of its subsidiaries 
having an aggregate fair market value in excess of five percent of the aggregate fair 
market value of all outstanding voting shares of the corporation as of the determination 
date except pursuant to a share dividend or the exercise of rights or warrants distributed 
or offered on a basis affording substantially proportionate treatment to all holders of the 
same class or senes of voting shares; 

5. The dissolution of the corporation if proposed by or on behalf of an Interested 
shareholder; or 

6. Any reclasslficatlon of securities, including any reverse stock split, or recapitalizatia 
of the corporation, or any merger of the corporation with any of its subsidiaries or an, 
distribution or other transaction, whether or not with or rnto or otherwise involving an 
interested shareholder, which has the effect, directly or indirectly (in one transaction or a 
serles of transactions &mag any &wehwm& pew4 ), of increasing by more than five 
percent the percentage of the outstanding voting shares of the corporation or any of its 
subsidiaries beneficially owned by any rnterested shareholder uTke kas not BeeR aR 



~ ~ f e r & ~ ~ ~ B e f e r e ~ ~ e f & ~  
The "announcement date" means the date of the first general public announcement of 

the proposed affiliated transaction or of the ~ntention to propose an affiliated transaction or 
the date on whrch the proposed affiliated transaction or the ~ntention to propose an 
affiliated transactrun is first cornmun~cated generally to shareholders of the corporation, 
whichever is earlier. 

An f'assoc~ate" means as to any specrfied person: 
1. Any entity, other than the corporation and any of rts subsldianes, of which such 

person IS an officer, director, or general partner or is the benefic~al owner of ten percent 
or more of tke any class of voting shares; 

2. Any trust or other estate rn which such person has a substantial benefic~al Interest or 
as to whlch such person serves as trustee or In a similar fiduc~ary capacity; and 

3. Any relative or spouse of such person, or any relative of such spouse, who has the 
same home as such person or who is an officer or director of the corporation or any of its 
affiliates. 

A person 1s. deemed to be a "beneficial owner" of voting shares as to whrch such 
person and such person's affiliates and associates, lndivldually or In the aggregate, have or 
share directly, o r  rndirectly through any contract, arrangement, understanding, relationshrp, 
or otherwrse: 

1. Voting power, wh~ch includes the power to vote o r  to direct the voting e~ of the 
voting shares . unless such power results solely from a revocable proxy grven zn response 
to a proxy solicitatzon made to ten or more persons and m accordance with the Secun'tres 
Exchange Act of 1934 , 

2. Investment power, wh~ch includes the power to dispose or to direct the disposition of 
the voting shares; or 

3. The right to acqulre voting power or rnvestrnent power, whether such right is 
exercisable immediately or only after the passage of time, pursuant to any contract, 
arrangement, o r  understanding, upon the exerclse of conversion rights, exchange rights, 
warrants, or options, or otherwlse; provided, that ift m caw shall a @e&w ef Uw 
4xqwa&mBe-bBem--eS*- 
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W W €ajMd& 36 d h € h %  ei (0 a person shaU not be deemed to be a 
beneficzal owner of vofzng shares tendered pursuant to a tender or exchange offer made 
by such person or such person's afiliates or assocrates until such tendered votrng shares 
are accepted for purchase or exchange, (iQ a member of a natronal securities exchange 
shall not be deemed to be a beneficzal owner of shares held directly or zndirectly by it on 
behalf of another person solely because such member rs the record holder of such 
securitzes and, pursuant to the rules of such exchange may direct the vote of such shares, 
without znsfructzons, on other than cantested matters or matters that may a#ect 
substantrally the rights or pnvifeges of the holders of the shares to be voted but is 
othenutse precluded by the nrles of such exchange from votrng without tnstructrons and 
(iio a director of the corporatzon shall not be deemed to be a beneficzu2 owner of votzng 
shares beneficrally owned by another director of the corporatzon solely by reason of 
acttons undertaken by such persons m their capacity as directors of the corporatzon. 

"Control" means the possession, directly or mdirectly, through the ownership of voting 
securities, by contract, arrangement, understanding, relationshlp or otherwlse, of the power 
to direct or cause the direction of the management and policies of a person. The benefic~al 
ownership of Wea& ten percent or more of a corporation's voting shares shall be deemed 
to constitute control. 

The "determination date" means the date on which an mterested shareholder became 
an rnterested shareholder. 

Unless otherw~se specified In the articles of incorporation rnitially filed with the 
Commlsslon, a "disinterested director" means as to any particular interested shareholder (i) 
any member of the board of directors of the corporation who was a member of the board 
of directors before the later of January 1, 4485 1988 , and the determination date and, (ii) 
any member of the board of directors of the corporation who was recommended for 
election by, or was elected to fill a vacancy and recelved the affirmative vote of, a 
majority of the disinterested directors then on the board. 

"Fan market value" means: 
1. In the case of shares, the hrghest closing sale pnce of a share quoted dur~ng the 

thirty-day perlod immediately preceding the date In question on the composite tape for 
shares listed on the New York Stock Exchange, or, d such shares are not quoted on the 
composite tape on the New York Stock Exchange if HW aw wt W BR w& 



em&aqe on the principal Un~ted States securities exchange r e ~ s t e r e d  under the 
Securities ~ x c h a n ~ e  Act of 1934 on whlch such shares are listed, or, if such shares are not 
listed on any such exchange, the h~ghest closing b ~ d  quotation with respect to a share 
durlng the thrrtyday perlod preceding the date In question on the National Association of 
Securities Dealers, Inc., automated quotations system or any similar system then in general 
use, or, if no such quotations are available, the falr market value of a share on the date In 
question as determlned by a majority of the disinterested directors; and 

2. In the case of property other than cash or shares, the falr market value of such 
property on the date in question as determlned by a majority of the disinterested directors. 

An "interested shareholder" means any person that is 
1. The beneficial owner of more than ten percent of CUZY class of the outstanding voting 

shares of the corporation; however, the term "interested shareholder*' shall not include the 
corporation or any of ~ t s  subsidiaries, any savmgs, employee stock ownersh~p, or other 
employee benefit plan of the corporation or  any of its subsidianes, or any fiduciary with 
respect to any such plan when acting In such capacity For the purpose of determining 
whether a person is an Interested shareholder, the number of voting shares deemed to be 
outstanding shall Include shares deemed owned by the lnterested shareholder through 
application of paragraph 3 under the definition of "beneficial owner" but shall not include 
any other voting shares that may be s u a b l e  pursuant to any contract, arrangement, or 
understanding, upon the exercise of conversion rights, exchange nghts, warrants, or options, 
or otherwise - , or 

2. An affiliate or assocrate of the corporatzon and at any trme wifhtn the preceding - 
three years was an mterested shareholder of such corporatzon. 

As to any corporation, "subs~diary" means any other corporation of which it owns, 
directly or indirectly, a my-&& & #e voting shares entitzing it to cast a rnaprity of the 
votes entitled to be cast generally zn an electzon of directors of such other corporatzon 

"Valuation date" means, if the affiliated transaction is voted upon by shareholders, the 
day before the date of the vote of shareholders or, if the affiliated transaction ts not voted 
upon by shareholders, the date of the consummation of the transaction. 

"Voting shares" means the outstanding shares of all classes or senes of the corporatior 
entitled to vote generally In the election of directors. 
9 13.1-725.1. Affiliated transacttons.-Notwithstanding any provrszon to the contrary 

conturned zn thrs chapter, except as provrded rn subsectron B of $ 13.1-727, no corporation 
shall eagage m any affritzted transactron with any mterested shareholder for a perrod of 
three years follo wrng such rnterested shareholder's detemrnatron date unliss approved by 
the a~rmatzve vote of a majority (but not less than two) of the dr'smterested directors and 
by the affimattve vote of the holders of two-thrrds of the votzng shares other than shares 
beneficrally owned by the rnterested shareholder A corporatzon may engage m an affiliated 
transactron with an rnterested shareholder begznnzng three years after such rnterested 
shareholder's detemrnatron date, provrded such transactton complies with the provrszons of 
g 13.1-726. 

5 13.1-726. Voting requirements for affiliated transactions.- & Except as provlded rn 8 
13.1-727 and notwithstanding the provisions of subsection A of § 13.1638, In addition to any 
affirmative vote requ~red by any other section of thls Act or by the articles of 
incorporation, an affiliated transaction shall be approved by the affirmative vote of the 
holders of two-th~rds of the voting shares other than shares beneficially owned by the. 
~nterested shareholder. 
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5 13.1-726.1. Det ermtnatron by disrnterested directors.-A rnaprity of the disrnterested 

directors shall have the power to determrne for the purposes of thrs artrck 
I .  Whether a person rs an Interested shareholder; 
2. The number of votzng shares beneficrally owned by any person; 



3. Whether a person rs an afjiiiate or assocrate of another; 
4. Whether the serurztres to be rssued or transferred by the corporatzon or any of its 

subsrdiarze.9 to any interested shareholder have an aggregate fatr market value equal to or 
rreafer than five percent of the aggregate farr market value of aN of the outstanding 
vottrzg shares c/t the corporatton or any of its subszdiarzes as of the deterrnznatron date; 
and 

5, Whether the assets or amount of mdebtedness guaranteed that may be the sublect 
of any affiliated transactcon constitutes more than five percent of the consolidated net 
worth of the corporatron. 

5 13.1-727 Exceptions.- A. The voting requirements set forth In isuM&kn A & § 
13.1-726 do not apply to a particular affiliated transaction if & the conditions specified 
in either of the following mbse&bs subdivrsrons are met: 

I. The affiliated transaction has been approved by a majority of the dislnterested 
directors; or 
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& 2. In the affiliated transaction consideration will be paid to the holders of each class 
or series of voting shares and aU e# the following conditions will be met: 

a. The aggregate amount of the cash and the fair market value as of the valuation date 
of consrderation other than cash to be received per share by holders of each class or 
serles of voting shares In such affiliated transaction IS at least equal to the highest of the 
"?llowrng: 

( I )  If applicable, the h~ghest per share pnce, including any brokerage commissions, 
~nsfer taxes, and soliciting dealers' fees paid by the interested shareholder for any shares 

of such class or series acqurred by it (i) withrn the two-year perlod ~mmediately preceding 
the defermmatron date or (ii) In the transaction In wh~ch it became an 
interested share holder, whichever is higher , plus, m either case, mterest compounded 
annually from the earliest date on whrch such highest per share acqursitron prtce was 
pard, berng the "'share acquzsitron date," through the date the affriated transactron zs 
effected at  the rate for one-year United States Treasury obligatzons porn ttme to trme zn 
effect, less the aggregate amount of any cash divrdends pard, and the market value of any 
divrdends pard other than m cash, per share of such class or serzes, srnce the share 
acquzsitron date, up to the amount of such znterest , 

(2) The falr market value per share of such class or series on the announcement date 
or on the determination date, whichever is hlgher being the "measurzng date" , plus, m 
either case, znterest compounded annually porn the measuring date through the date the 
affiliated transactron ts effected at the rate for one-year Unr'ted Stcrtes Treasury obligutrons 
from trme to trme m efiect, less the aggregate amount of any cash divrdends pard, and 
the market value of any divrdends pard other than rn cash, per share of such class or 
sertes, srnce the measurzng date, up to the amount of such znterest , 

(3) If applicabie, the prlce per share equal to the farr ma&et Ww per share Q# swk 
dass # sefief amotcnt determined pursuant to p a a g m p h  6 subdivzsron 2 a (2 )  of this 
subsection, multiplied by the ratio of (i) the highest per share pnce including any 
brokerage cornmiss~ons, transfer taxes, and soliciting dealers' fees, paid by the interested 
shareholder for any shares of such class or series acquired by it within the two-year period 
immediately preceding the deterrnrnatron date to (ii)  the falr market value 
per share of such class or senes on the first day in such two-year period on which the 
interested shareholder acqurred any shares of such c l w  or serres; and 

(4) If applicable, the h~ghest preferential amount, lf any, per share to whlch the 
qers of such class or serles are entitled rn the event of ziny voluntary or involuntary 
blution of the corporatron; 

o. The consideration to be received by holders of outstanding shares shall be in cash or 
In the same form as the ~nterested shareholder has previously paid for shares of the same 
class or serles and if the Interested shareholder has pard for shares with varying forms of 
consideration, the form of the consideration will be either cash or the form used to 



acquire the largest number of shares of such class or serles previously acquired by the 
~nteresied shareholder. 

c. fiurirrg such portron of the three-year period preceding the announcement date that 
such interested shareholder has been an interested shareholder, except as approved by a 
niajority of the disinterested directors: 

(1) There shall have been no failure to declare and pay at the regular date therefor 
any full perlodic dividends, whether or not cumulative, on any outstanding shares of the 
corporation; 

(2) There shall have been 0) no reduction in the annual rate of dividends paid on any 
class or serles of voting shares, except as necessary to reflect any subdivision of the class 
or series, and (ii) an increase in such annual rate of div~dends as necessary to reflect any 
reclassification, including any reverse stock split, recapltalfzation, reorgan~zat~on, or s~milar 
transaction whlch has the effect of reducing the number of outstanding shares of the class 
or series; and 

(3) Such interested shareholder shall not have become the beneficral owner of any 
additronal voting shares except as part of the transaction which results in such interested 
shareholder becoming an interested shareholder; 

d. Durlng such portlon of the three-year period preceding the announcement date that 
such Interested shareholder has been an interested shareholder, except as approved by a 
majority of the disinterested directors, such interested shareholder shall not have received 
the benefit, directly or lnairectly (except proportronately as a shareholder), of any loans, 
advances, guarantees, pledges, or other financial assistance or any tax credits or other tax 
advantages provlded by the corporation, whether in anticipation of or in connection with 
such affiliated transaction or otherwise; and 

e. Except as otherwrse approved by a majonty of the disinterested directors, a proxy or 
information statement describing the affiliated transaction and complying wlth the 
requirements of the Securities Exchange Act of 1934 and the rules and regulations 
thereunder (or any subsequent provisions replacing such Act, rules, or regulations) is 
mailed to holders of voting shares of the corporation at least twenty-five days before the 
consurnrnat~on of such affiliated transaction, whether or not such proxy or information 
statement 1s requlred to be mailed pursuant to such Act, rules, regulations, or subsequent 
provxsions. 

B. The provrsrons of thzs artrcle do not apply to a partrcuiar affiliated transactzon 
the conditions specified m any one of the followzng suiidivrsrons are met: 

1. The affriate transactron rs with (0 an rnterested shareholder who has been an 
znterested shareholder contznuously or who would have been such but for the unilateral 
actzon of the corpratron sznce the latest of fa) January 26, 1988, fb) the date the 
corporatron first became subject to thrs artrcle by vrrtue of its havzng 300 shareholders of 
record, or (c) the date such person became an tnterested shareholder with the prror or 
contemporaneous approvt2l of a maJoriSy of the disznterested directors, (ii) any person who 
becomes an rnterested shareholder as a result of acqurrzng shares from a person specified 
rn (0 of thzs subdivrsron by grjct, testamentary bequest or the laws of descent and 
distributron or m u transactzon zn which conszderatzon was not exchanged and who 
contznues thereafter to be an ~nterested shareholder, or who would have so contrnued but 
for the unilateral actron of the carporatton, fiii) a person who became an mterested 
shareholder znadvertentC_)) or as a result of the unilateral actlon of the corporatron and 
who, as soon as proctt cable thereaner, divested treneficzal o wnershtp of suffictent shares so 
that such person ceased to be an rnterested shareholder, and who would not, at any trme 
withtn the three-year perzod zrnrnediately greceeding the announcement date ha ve been an 
rnterested shareholder but for such rnadvertency or the unilateral actron of the 
corporatzon, or (it)) an znterested shareholder whose czcqutsitron of votzng shares rnakzng 
such person an znterested shareholder was approved by a rna~ority of the disrnterested 
directors prror to such shareholder's defermznatron date. 

2. The corporatron does not have more than 300 shareholders of record, unless the 
foregorng results from octzon taken by or on behalf of an znteresCed shareholder or a 
transrrctron zn whrch a person becomes an mterested shareholder 

3. The corporaEron zs an zn vestment company regzstered under the In vestment 
Company Act of 1940. 

4. The corparatron.s: artzcles of zncorporatron rnitzally filed with the Comrncsszon 
expressly provrde that the corporation shall not be governed by thzs artzcle. 

5. The corporatrorz, by actzon of its shareholders, adopts an amendment to its artrcles 
of zncorporatron or b~lc1rv.s expressly electrng not to be governed by thzs artrcle, provrded 
that, m additron ~ C J  ant other vote requrred by law, such amendment to the artrcles of 



zncorporatran or bylaws shaN be approved by the affirrnatzve vote of a rna~ority of the 
shares entitled to vote that are not owned by an rnterested shareholder An amendment 
adopted pursuant to thrs subdivtston shall not be efiectzve until erghteen months after the 
date such amendment was approved by the shareholders and shaN not apply to any 
afiiliated transactron between such corporatzon and any person who became an mterested 
shareholder of such corporatzon on or przor to the date of such amendment. A bylaw 
amendment adopted pursuant to thrs subdivzsron shall not be further amended by the 
board of directors. In the event the artzcles of rncorporatron or bylaws are subsequently 
amended to elirnznate a pnor amendment electzng not to be governed by thrs artzcle, such 
subsequent amendment shall not restrzct an affliaated transactton between the corporatzon 
and any person who became an rnterested sharehoider at a tzme after such przor 
amendment became effectrve and who conttnued to be an znterested shareholder 
zmmediately before and rmrnediatdy after the adoptron of such subsequent amendment, 
provrded such person thereafter remarns an rnterested shareholder contznuously, or would 
have so remazned but for the unilateral actron of the corporatzotz. 

$ 13.1-727.1. Nonexclusr vity.-Except as expressly provided rn thrs artrcle, the provzsrons 
of thzs artzcle shaN not limit actfons that may be taken, or requrre the taktng of any 
actzon, by the board of directors or shareholders with respect to any potentzal change zn 
control of the corporatzon. With respect to any actzon or any failure to act by the board 
of directors, the provlszons of S; 13.1-690 shall apply. In deterrntntng the best mterests of 
the corporatzon, a director may conszder the possibility that those znterests may best be 
served by the contznued zndependence of the corporahon. 

5 13.1-730. Right to dissent.-A. A shareholder is entitled to dissent from, and obtarn 
payment of the fair value of his shares in the event of, any of the following corporate 
actions: 

1. Consummation of a plan of merger to which the corporation 1s a party (i) if 
shareholder approval is required for the merger by $ 13.1-718 or the articles of 
incorporation and the shareholder 1s entitled to vote on the merger or (ii) 1f the 
corporation is a subsidiary that IS merged with its parent under 13.1-719; 

2. Consummation of a plan of share exchange to which the corporation is a party as 
the corporation whose shares will be acquired, if the shareholder is entitled to vote on the 
plan; 

3. Consummation of a sale or exchange of all, or substantially all, of the property of 
the corporation other than in the usual and regular course of business, if the shareholder 
is entitled to vote on the sale or exchange, including a sale in dissolution, but not including 
a sale pursuant to court order or a sale for cash pursuant to a plan by which all or 
substantially all of the net proceeds of the sale will be distributed to the shareholders 
within one year after the date of sale; 

4. Any corporate action taken pursuant to a shareholder vote to the extent the articles 
of incorporation, bylaws, or a resolution of the board of directors provides that voting or 
nonvoting shareholders are entitled to dissent and obtain payment for their shares. 

B. A shareholder entitled to dissent and obtaln payment for his shares under this article 
may not challenge the corporate action creating his entitIement unless the action is 
unlawful or fraudulent with respect to the shareholder or the corporation. 

C. Notwithstanding any other provision of thls article, with respect to a plan of merger 
or share exchange or a sale or exchange of property there shall be no rigbt of dissent In 
favor of holders of shares of any class or serres which, at the record date fixed to 
determine the shareholders entitled to recelve notice of and to vote at the meeting at 
which the plan of merger or share exchange or the sale or exchange of property is to be 
acted on, were (i) listed on a national securities exchange or (ii) held by at least 2,000 
record shareholders, unless in e~ther case: 

1. The articles of Incorporation of the corporation issuing such shares provide otherwise; 
2. In the case of a plan of merger or share exchange, the holders of the class or series 

are required under the plan of merger or share exchange to accept for such shares 
anything except: 

a. Cash; 
b. Shares or shares and cash in lieu of fractional shares (i) of the surviving or 

scquiring corporatlon or (ii) of any other corporatlon which, at the record date fixed to 
letermine the shareholders entitled to receive notice of and to vote at the meeting at 
which the plan of merger or share exchange is to be acted on, were either listed subject 
to notice of issuance on a national securities exchange or held of record by at least 2,000 
record shareholders; or 

c. A combination of cash and shares as set forth xn subdivisions 2 a and 2 b of this 



subsection; or 
3. The transaction to be voted on is an "affiliated transaction" and rs not approved b ~ .  

a nrajority of "dismterested directors" as such terms are defined in 9 13.1-725. 
D. The right of a dissenting shareholder to obtain payment of the fair value of hrs 

shares shall terminate upon the occurrence of any one of the following events: 
1. The proposed corporate action is abandoned or rescinded; 
2. A court having jurisdiction permanently enjoins or sets aslde the corporate action; or 
3. His demand for payment is withdrawn with the wrrtten consent of the corporation. 

2. That 4 13.1-728 of the Code of Virginia is repealed. 
3. That an emergency exists and this act is in force from its passage. 

President of the Senate 

Speaker of the House of Delegates 

Approved: 

- 
Governor 



APPENDIX E 

Summary of 88 983 

HB 983 was passed i n  the 1988 Ses s ion  05 t h e  General 
Assembly and became law, ef f e c t l v e  March 31r 1988, 

T h i s  b i l l  applles t o  publicly held Virglnla 
c o r p o r a t i o n s  w i t h  300 o r  more s h a r e h o l d e r s .  The b ~ l l  
p r o h 1 b i t . s  a c o x p o r a t l o n  f rom e n g a g l n g  In affzliated 
t r a n s a c t i o n s  w i t h  a n  I n t e r e s t e d  s h a r e h o l d e r  f o r  t h r e e  
years, u n l e s s  approved by a m a ~ o r i t y  of t h e  disinterested 
directors and the a f f i r m a t i v e  v o t e  of t w o - t h i r d s  of t h e  
holders of v o t i n g  shares, excluding those h e l d  by the 
l n t e r e s  ted sha reho lde r .  

An ~ n t e r e s t e d  shareholder is a beneficial owner o f  
more t h a n  t e n  percen t  of any class of o u t s t a n d l n g  vot ing  
shares ,  

Af f l l i a t e d  transactions include t h e  following : 

1) Mergers w ~ t h  ~ n t e r e s t e d  shareholders .  

2)  Any share exchanges w l t h  an xnterested shareholder who 
thereby acqulres vot ing shares. 

3)  Any sale, lease, exchange, mortgage,  pledge, transfer 
o r  other dlspositlon of c o r p o r a t e  a s s e t s ,  o r  
guaranties of Indebtedness, having a farr  market v a l u e  
i n  excess  of f l v e  percent of the corporation's net 
w o r t h ,  except i f  t h e  transaction occurs In the 
o r d i n a r y  course of bus lnes s .  

4 )  The s a l e  o r  d l s p o s l t l o n  by the corporatrcrn of any 
voting s h a r e s  havlng a n  aggregate f a l r  market va lue  
greater than  five percent of t h e  f a l r  m a r k e t  value of 
all o u t s t a n d l n g  v o t l n g  s h a r e s  of the c o r p o r a t x ~ n ~  
except  p u r s u a n t  t o  a share d i v i d e n d  or  exe rc i se  o f  
r l g h t s  o r  w a r r a n t s  proportionate t o  a l l  holders of  
shares. 

5) The dissolution of the corporation proposed by o r  on 
behalf of an  i n t e r e s t e d  sha reho lde r .  

6 )  Any reclassification of securities which h a s  the 
effect of i n c r e a s i n g  by more t h a n  f i v e  pe rcen t  of t h e  
percentage of o u t s t a n d i n g  v o t l n g  shares of  the 
c o r p o r a t i o n  owned by t h e  interested sha reho lde r .  



T h i s  a r t l c l e  does n o t  a p p l y  t o  an  a f f i l i a t e d  
t rans ac t lon  if any one of t h e  following cond~tlons are  met: 

1) The a f f i l l a t e d  transaction i s  with an interested 
shareholder who c o n t i n u o u s l y  has been such or would 
have been but for the  corporation's actxons since t h e  
l a t e s t  o f  a )  January 26, 1988, b) the date the 
corporat~on  became s u b ~ e c t  t o  t h l s  a r t i c l e  by havlng 
300 shareholders ,  or c )  the d a t e  such person became an 
interested s h a r e h o l d e r  w ~ t h  pr ior  approval by t h e  
disinterested d i r e c t o r s ,  

2 )  The a f f i l i a t e d  transactron 1s wlth one who becomes an 
~ n t e r e s t e d  shareholder by acqulr lng shares from (1) 
above through g a t ,  w l l l ,  or t h e  laws of descent and 
d i s t r  ~ b u t ~ o n ,  or a transactzon where no consxderation 
is glven,  

3 )  The affiliated t r a n s a c t x o n  rs with one who 
i n a d v e r t e n t l y  becomes an interested shareholder by the  
corporation 's own act,  and reasonably soon thereafter 
d l v e s t s  shares s o  a s  not t o  c o n t i n u e  b e i n g  a n  
i n t e r e s t e d  shareholder. 

4 )  T h e  affiliated t r a n s a c t i o n  is w i t h  one whose 
a c q u i s l t l o n  of v o t ~ n g  shares which made the person an 
interested shareholder was approved by a malority o f  
d i s i n t e r e s t e d  d l r e c t o r s ,  

5 )  The corporat lon has less than 300 shareholders, u n l e s s  
this 1s a r e s u l t  from the a c t ~ o n  of t h e  i n t e r e s t e d  
shareholder, 

6 )  The corporat lon  is an investment company regrstered 
under the Investment Company Act of 1940, 

7 )  The c o r p o r a t l o n t  s articles of incorporation f iLed 
l n l t l a l l y  w ~ t h  t h e  Commission s t a t e  t h a t  this a r t i c l e  
wzll not apply t o  t h a t  corporat ion.  

8) The a r t r c l e s  o f  incorporation or bylaws of a 
corporat lon a r e  amended by a m a ~ o r i t y  of d i s i n t e r e s t e d  
shareholders expressing a desire not to  be governed by 
t h l s  a r t l c l e .  Such amendment w i l l  not  be e f f ec t~ve  
u n t l l  e i gh teen  months a f t e r  approval. 

A corporat ion may engage An an a f f i l l a t e d  transactlon 
w ~ t h  an xnteres ted  person after three years provlded tha t  
the t r a n s a c t i o n  1s approved by two-thirds of the v o t l a g  
s h a r e s ,  excludrng those held by the in t ere s t ed  shareholder. 



These voting requirements  do n o t  apply ~f e i t h e r  one 
of t h e  fo l l owing  conditions a re  met: 

1) The affiliated t r a n s a c t i o n  is approved by a m a l o r i t y  
of t h e  d l s ~ n t e r e s t e d  d i r e c t o r s ,  

2 )  I n  t h e  a f f i l i a t e d  transaction consideration w ~ l l  be 
pald t o  t h e  holders of each class of votlng shares and 
c e r t a i n  o t h e r  conditions are m e t .  These c o n d ~ t i o n s  
i n c l u d e  a f a i r  p r l c e  provision t o  be r e c e i v e d  by 
votlng sha reho lde r s  An such af f  lliated cransactlon, 
t h e  c o n s i d e r a t i o n  t o  be p a d  t o  t h e  s h a r e h o l d e r s  t o  be 
r n  the same form, tha t  there has been no f a i l u r e  An 
the preceding three years t o  declare d l v ~ d e n d s  nor any 
u n r e a s o n a b l e  r e d u c t i o n  i n  dividends, and that t h e  
l n t e r e s t e d  s h a r e h o l d e r  has n o t  received any more 
votrng shares except as part of the transactron which 
resulted In h ~ s  becoming an znterested sha reho lde r .  
Also, t h e  lnterested shareholder i n  t h e  p r e c e d i n g  
t h r e e  years shall no t  have recexved benef l t s  by t h e  
corporation such a s  f a n a n c i a 1  b e n e f l t s  o r  t a x  
a d v a n t a g e s ,  unless approved by the disinterested 
d i r e c t o r s .  F l n a l l y ,  a proxy or information statement 
mus t  be s e n t  d e s c r ~ b l n g  the  affiliated t r a n s a c t r o n  to 
the holders of v o t ~ n g  shares. 

HB 983 contains a r i g h t  t o  d l s s e n t  provisxon. Thls 
e n t i t l e s  a shareholder to r e c e i v e  f a i r  value of his shares  
In the event of certain specxi led  corporate act lons .  

A nonexclus~vlty section 1s also a t t a c h e d  whlch 
expresses that t h i s  a r t i c l e  shall not  llrnit nor r e q u r r e  any  
a c t l o n  by t h e  board of d i r e c t o r s  or  s h a r e h o l d e r s  with 
respect t o  a change In corporate c o n t r o l .  



APPENDIX F 

Williams A c t  Summary 

The W i l l l a m s  A c t ,  Pub. t, No, 90-439, 82 Stat. 454 
(codxfxed as amended a t  15 U . S . C ,  78m ( d ) - ( e ) ,  78h ( d ) - ( f )  
(19821, was enacted by Congress an 1968 i n  an effort t o  
federally r e g u l a t e  tender offers. The Act r e q u l r e s  a 
bldder t o  provlde d e t a ~ l e d  ~ n f o r m a t z o n  to shareholders of 
t h e  target c o r p o r a t i o n ,  and t o  comply w l t h  s p e c l f z e d  
procedures  In a takeover  b l d .  The m a n  purpose of the 
Willlams A c t  1s to protect shareholders, 

The W ~ l l i a m s  A c t  requlres  any person who acqulres five 
percent or more of shares of a publxcly held corporation to 
file a statement wlth in  ten days of such acquisition wlth 
the Secur ltzes and Exchange Commission. The disclosure 
statement s h o u l d  include information concerning the 
conditions of the tender o f f e r ,  f lnancla l  arrangements, t h e  
purpose and extent of the acquisltxons and any plans or 
proposals t o  make sign1 f l cant  changes In t h e  c o r p o r a t ~ o n .  
If any material change occurs An the f a c t s  set for th  In 
t h i s  statement,  an amended flllng IS requrred. 

I n  addat ion  t o  these d ~ s c l o s u r e  requ irements ,  t h e  
Williams A c t  indicates procedures t o  be followed i n  t h e  
tender offer process .  A shareholder may withdraw tendered 
shares up to seven days from the o f f e r ,  or after s l x t y  days 
from the commencement of t h e  o f f e r  l f  the shares have not  
been purchased. Moreover, a bidder i s  required t o  purchase 
pro rata shares t h a t  have been tendered i n  excess of the 
number speci f ied In the of fer ,  and to pay any lncrease in 
premium t o  all shareholders who tender t h e x r  shares. 

The provisions of the Williams A c t  are  designed t o  
protect shareholders and t o  ensure equal treatment- of  all 
shareholders. 
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CHAPTER 6. 

TAKE-OVER-BID DISCLOSURE ACT. 

13.1-528. Short title; purpose. 13.1-535. Injunctions. 
13.1-529. Definit~ons. 
13.1-530. Rovls~ons of take-over blda. 13.1-536. Cnmes. 

13.1-531. Disclosure; heanng. 13.1-537. Offenses punlshable by Commmton. 
13.1-532. Recommendauons to accept or 13.1-538. Separate offenses. 
13.1-533. Decepnve practices. 13.1-539. Civil liabilitres. 
13.1-534. Invest~gat-; time for heanng; 13.1-540. Consent to semce of process. 

confidentiality of information and 13.1-j41. [ ~ o t  set out.] 
documents. 

8 13.1-528. Short tifie; purpose. - A. This chapter shall be known as the 
'Take-Over-Bid Disclosure Act." 

B. The purpose of thls chapter IS to protect the interests of offerees, 
Investors and the public by reqwrlng that an offeror make far, full and 
eff&~ve disclosure to offerees of a11 information matenal to a declslon to 
accept or reject a take-over bbl. (1968, c. 119; 1978, c. 491.) 

Law Rencw. - For comment on take-over 
bids m Vir~pn~a ,  see 26 Wash. & Lee L. Rev. 
323 (1969). For survey of Virgma law on 
buslnesa alraoctatlons for the year 1969-1970, 
see W Va. L. Rev. 1536 (1970). For an article 
on the evolution of the State Corporation 
Commrsmon. sce 14 Wm. & Mary L. Rev. 523 
(1973). For a discusalon ofchanges In the Take- 
Over-Bid Disflosure Act by the 1978 seaelon of 
the General Assembly. ws 12 U. Rich. L. Rev. 
749 (1978). For a note on securities law devel- 
opments m the area of tender offem, see 35 
Wd. & Lee L. Rev. 757 (1978). For survey of 
Virgma law on buslueas aawaationa tor the 
year 1977-1978, see 64 Vs. L. Rev. 1375 (1978). 
For survey of Virgma adrmnmhtive law and 
utility regulation for the year 19781979, see 
66 Va. L. Rcv. 193 (1980). For a note on the 
V i a  Takeover Act and the SEC Tender 
Offer Rule 14d-26). see 22 Wm. & Mary L. 
Rco. 487 (1981). For article on f ederah  and 
the constitutionality of a t e  takeover statutes, 
aee 67 Va. L. Rev. 295 (1981). For natc on the 
constitutionality of state takeover actu, see 40 
Wash. & Lee L. Rev. lm f1983). For note on 

takeover bids Ln liight of Dan River. Inc. v. 
Icahn, 701 F.2d 278 (4th Cir. 19831, see 18 U. 
Rich. L. Rev. 375 (1984). 

The purpose of the VIrgrnrs statute seem 
consl8tent with, rather than antagwustic to, 
the puqme of the Williams Act. Telveat, Inc. 
v. Bradahaw, 618 F.2d 1029 (4th Cir. 1980), 
a d ,  697 F.2d 576 (4th Cir. 1983). 

Iqltmction rmpmdentky m u d .  - 
Where the tnal court bud undue and d e n  
ernphasls on the likelihood of suaens. rmsbok 
the e m ~ h a s ~ r  in balanclnn the hardskk~~~. omit- 
ted coblderation of the-shareholde; i f  the 
target corporation, found a conflict between 
the atate and federal statutes where none may 
neceamrily e m  and found an 1ritpmmmible 
burden on mtcratate commerce on an ma- 
c~ent  record, prelimnary m]unctmn of enforce- 
ment of the V i n ~ a  Take-Over-Bid Didosure 
Act was unprovldently 1 ~ ~ 1 e d .  Telvest, Inc. v. 
Bradshaw, 618 F.2d 1029 (4th Ci. 1980). a d ,  
697 F.2d 576 (4th Cir. 1983). 

Applied ~n Telvest. Inc. v. Bradhaw, 547 F 
Supp. 791 (E.D. Va. 1982); Dan River, Inc. v. 
I&. 701 F.2d 278 (4th Cir. 1983). 

O 13.1-529. Definitions. - As used In this chapter, unless the context 
otherwm reqwres, the term: 

(a) "Commlaslon "means the State Corporation Cornrmssion. 
(b) "Exempt offwn means, with respect to any class of equity securibes of 

the offeree company, 
(i) [Repealed.] 
(ii) An offer made by an issuer to urchase its own shares or shares of a 

subs1'?3 at least two-thrds of t e vot~ng stock of whlch a owned 
benefic1 ly by such Issuer; 

fl 
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(iii) An offer to purchase shares to be effected by a regrstered broker-dealer 
on a stock exchange or in the over-the-counter market if the broker erfonns 
only the customary broker's function, and receives no more t ! an the 
customary broker's commissions, and neither the pr~ncipal nor the broker 
solicits or arranges for the solicitation of orders to sell shares of the offeree 
company; 

(iv) An offer to urchase shares of a class not renstered pursuant to 5 12 of 
the Securities Exc !, ange Act of '1934; 

(v) An offer which the board of directors of the offeree company recom- 
mends to the stockholders of such company, and which will requlre the 
affirmative vote of the holders of more than two-thirds of the shares ent~tled 
to vote thereon in order to be approved after a solicitation of proxies pursuant 
to 5 14 of the Securit~es Exchange Act of 1934; 

(vi) An offer which the Commission by order, after notice to the offeror and 
to the offeree company, shall exempt from the provisions of this chapter as not 
entered Into for the purpose of, and not havlng the effect of, changmg or 
influencrng the control of the offeree company or othemse as not compre- 
hended within the purposes of this chapter; 

(vii) An offer or offers to purchase shares Erom not more than ten 
stockholders dunng m y  penod of twelve consecutive months; 

(viii) An offer or offers to purchase shares which, if accepted, to ether with 
the offeror's presently owned shares acqu~red during the prece 'ng twelve 
months, would not exceed two percent of the outstandin shares of such class. 

(c) '*Offeree"rneans a person, whether a stockholder o record or a benefiaal 
owner, to whom a take-over bid is made. 

f 
(dl ''Person" means an individual, a partnershp, a corporahon, an umncor- 

prated assoclat~on, or a trust. 
(el t t O f f i  company" means a corporation incorporated or a real estate 

investment trust created under the laws of Virgnia and dolng busmess in 
Vir ma. 

tiOffe~r" means a person who makes a take-over bd, and includes two 
QT more persons, 

(i) Whose take-over bids are made jointly or in concert, or 
(ii) Who lntend to exercise jomtl or m concert any voting nghts attachng 

to the shares for whch a take-over g sd is made. 
(g) "Offeror's presently owned shams" means the aggregate number of 

shares of an offeree company (i) beneficially owned, and (il) sub ect to a nght 
of acquisition, directly or mdirectly, on the date of a take-over id by (1) the 
offeror and (2) each assocrate of the offeror. 

1, 
(h) "Associate of the offemr"means 
(i) Any corporation or other organlzatlon of which the offeror is an officer, 

director or partner, or rs, directly or ~ndirectly, the beneficla1 owner of ten 
percent or more of any class of equity securities, 

(ii) Any person who is, directly or indirectly, the beneficla1 owner of ten 
percent or more of any class of equity securities of the offeror, 

(iii) Any trust or other estate In which the offeror has a substantial 
beneficial interest or as to which the offeror serves as trustee or m a similar 
fiduciary capacity, and 

(iv) Any d a t i v e  or spouse of the offeror or any relative of such spouse, who 
has the same home as the offeror. 

(i) '"Take-over bid" means an offer, other than an exempt offer, made by an 
offeror directly or throu h an agent by advertisement or any other written or 
oral communication to o f f  erees to purchase such number of shares of an class 
of equity security of the offeree company that, together with the o & em's 
present1 owned shares, will In the aggregate exceed ten percent of the 
outstanJng shares of such class. 
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(j) "Securities Act of 1933" and 'Securities Exchange Act of 1934" mean the 
federal statutes of those names as now or hereafter amended. (1968, c. 119; 
1970, c. 527; 1978, c. 801, 1979, c. 200; 1980, c. 216; 1983, c. 408.) 

Law Review. - For survey of Virmn~a law 
on bus~ness associations for the year 
1969-1970, see 56 Va. L. Rev. 1536 (1970). For 
a discussi~n of changes in the Take-Over-Bid 
Diseloaure Act by the 1978 session of the 
General Assembly, see 12 U. Rich. L. Rev. 749 
(1978). For survey of Vironla law on business 
associations for the year 1978-1979, see 66 Va. 
L. Rev. 205 (1980). For a note on the Virgrnia 
Takeover Act and the SEC Tender Offer Rule 
14d-2(b), see 22 Wm. & Mary L. Rev. 487 
(1981). For article on federalism and the con- 
stitutionality of state takeover statutes, see 67 
Va L. Rev. 295 (1981). For note on takeover 
b~da In light of Dan River, Inc. v. I&, 701. 
F.2d 278 (4th Cir. 19831, see I8 U. Rich. L. 
Rev. 375 (1984). 

Former limitation on exemption under 
subdimon (b)(iii) declared unconstitu- 
tional - The 1980 amendment to subdivlslon 

(b)(iii) of thks section, whlch provlded that the 
exemption under suMivislon (b)(iii) would not 
apply to a person who Intended to change 
control of the offeree company unless certiun 
additional requirements were met, whlch 
amendment was repealed by the 1983 amend- 
ment, was declared null and vold as vrolative 
of the commerce clause, U.S. Const., Art. I, 5 8, 
cl, 3. Telvest, Inc. v. Bradshaw, 547 F Supp. 
791 (E.D. Va. 19821, aEd, 697 F.2d 576 (4th 
Cir. 1983). 

Presumption @om ownershp of 10 per- 
cent of stock. - Subsection (i) of this sect~on 
creates at least a presumption that the owner- 
sbp  of stock ur excess of 10 percent m a 
company whose stock rs publicly traded repre- 
sents an effort to take over control of the 
company. Tehest, Inc. v. Bradshaw, 618 F.2d 
1029 (4th Cir, 1980), affd, 697 F.2d 576 (4th 
Cir. 1983). 

9 13.1-530. Prov~s~ons of take-over b~ds. - The followng provlsrons 
apply to every take-over brd: 

(a> Wpea1ed.l 
(al) A take-over bid shall not be made for less than all outstanding shares 

of a class if the offeror has, withrn two years pnor to the commencement of 
such take-over bid, purchased more than two percent of the shares of such 
class in market transactions as described In paragraph (iii) of subsection (b) of 
5 13.1-529. 
(b) Sharres deposited pursuant to a take-over bid may be withdrawn by or on 

behalf of an offeree at any time withn seven days from the date of the first 
mvitatlon to deposit shares, and, if the offeror has not taken up the shares, a t  
any time aRer sixty days from the date of the first invitation to deposit shares, 
except as the Commlsaon may otherwise prescribe as necessary in the public 
interest or for the protection of investors. 

(c) Where a take-over bid is made for less than all the shares of a class and 
where a greater number of shares 1s deposited pursuant thereto than the 
offeror 1s bound or willing to take up and pay for, the shares taken up by the 
offeror shall be taken up as nearly as may be pro rata, disregarding fraetioas, 
according to the number of shares deposited. 

(dl Where an offeror vanes the terms of a take-over bid before the 
expration thereof by Increasing the consideration offered, the offeror shall 
pay the increased consideration to each offeree whose securities are taken up 
even if they have been taken up and paid for before the variation of the take- 
over b~d.  

(e) Where a take-over bid IS sent by mail to offerees, it shall be 
accompanied by a copy of the statement filed with the Comrnlssion pursuant 
to f j  13.1-531 or of the solicit~ng rnatenal, Including such additional ~nfonna- 
tion as  the Commission may requlre, contalned in the Schedule 14D-1 filed in 
lieu of such statement. (1968, c. 119; 1979, c. 200; 1983, c. 408.) 
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Law Revrew. - For survey of Virpnla law federalism and the constitutionality of state 
on buslne* ~ l a t l o n s  for the Year takeover statutes, see 67 Va. L. Rev. 295 
1978-1979, see 66 Va. L. Rev. 205 t 1980). For a (1981). 

On the Vir@n'a Takeover Ad and the Applied m Telvest, Inc. v. Bradshaw. 618 
SEC Tender Offer Rule L4d-lb), see 22 Wm. & FSd (Qth Cir. 1980), Mary L. Rev. 487 (1981). For article on 

I 

9 13.1-531. Disclosure; heamg. - (a) No offeror shall make a take-over 1 
bld unless at least twenty days pnor thereto he shall file with the Commission I 
and with the registered agent of the offeree company a statement contalnmg 
all the lnfmation required by subsectlon (b) of thls sectlon or a Schedule 
14D-1 and elther: 

(i) Withln ten days followtng such filin no hearlng shall have been ordered 
by the Commmsslon or requested by the o ff eree company; or 

(ii) A heanng shall have been requested by the offeree compan within ten 

for hearing exists; or 
K days following such filing but the Comrnisslon shall have found t at no cause 

(iii) A heanng shall have been ordered by the Commlssion withln twenty 
days follomng such filing and upon such heanng the Commisslon shall have 
adjudicated that the offeror proposes to make fair, full and effectlve disclosure 
to offerees of all information matenal to a decision to accept or reject the offer. 
(b) The statement to be filed with the Comrmss~on pursuant to subsect~on 

(a) of t h s  section shall include the following informatron and such additional 
~nformation as the Commission may require as necessary in the public 
interest or for the protection of investors: 

(i) The name, address and busmess experience of the offeror and each 
associate of the offeror; 

(ii) The terzns and conditions of the take-over btd, whlch shall include the 
applicable provlslons of 9 13.1-530; 

(iii) The source and amount of the funds or other conaderabon used or to be 
used m making the take-over bld, and if any part of such finds or 
consideration is represented or is to be re resented by funds or other 
conslderatlon borrowed or otherwrse obta~ned f!' or the purpose of maklng such 
bid, a description of the traasact~on and the names of the partres thereto, 
except that where a source of funds IS a loan or loam made in the ordinary 
course of business by a bank or financial institution customarily engaged m 
the buslness of malung loans, it will be sufficient to so state; 

(iv) Any plans or proposals that the offeror ma have to liqudate the 
offeree company, to sell its assets to or merge it wit I: any other person, or to 
make any other matenal change In its bussness or corporate structure; 

(v) The number of offerors' presently owned shares; 
(vi) Information as to any contracts, arrangements, or understandings with 

"YP" rson with respect to any securities of the offeree company, including but 
not imited to transfer of any of the securities, joint ventures, loan or option 
arrangements, puts or calls, guaranties of loans, guaranties agarnst 10s or 
guaranties of profits, divlsion of losses or profits, or the pvlng or withholding 
of proxles, narmag the persons with whom such contracts, arrangements, or 
understandings have been entered into, and gmng the details thereof; 

(vii) [Repealed.] 
(bl) An offeror requlred to file a Schedule 14D-1 with the Securit~es and 

Exchange Commmss~on pursuant to § 14 (d) of the Securities Exchange A d  of 
1934 may file w ~ t h  the Commrssion such Schedule 14D-1 in lieu of the 
statement required by subsectlon (a) of ths  section; rovlded, however, that 
the Commission may reqwre the offeror to file such a i dit~onal lnfomat~on as 
the Comrmss!on may deem necessary as being m the public Interest or for the 
protect~on of ~nvestors. 
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(c) All written soliciting matenal used by the offeror in connection with the 
take-over bid shall be filed with the Commissron and the regstered agent of 
the offeree company not' later than ten days prror to the time copies of such 
matenal are first published or sent or gwen to offerees. 

(dl If, pursuant to any arrangement or understanding with the offeror, any 
persons are to be elected or des~gnated as directors or trustees of the ofYeree 
company, othemse than at a meeting of secunty holders, and the persons so 
elected or designated will const~tute a majority af the directors or trustees of 
the offeree company, then, pnor to the time any such person takes office as a 
director or trustee, the offeror shall file with the Commission, and transmit to 
all holders of record of securities of the offeree company who would be entitled 
to vote at  a meeting for election of directors, information substantially 
equivalent to the inforrnatlon whlch would be requ~red by § 14 (a) or F) 14 (c) 
of the Securities Exchange Act of 1934 to be transmitted if such person or 
persons were nomnees for eleclon as directors or trustees at  a meeting of 
such security holders. (1968, c. 119; 1970, c. 527; 1977, c. 356; 1978, cc. 491, 
801,1979, c. 200.) 

Law Revlew. - For survey of Viwnia law 14d-2(b). we 22 Wm. k Mary L. Rev. 487 
on bunnew assoc~ations for the year (1981). Far article on federalism and the con- 
1%9-1970, see 56 Va. L. Rev. 1536 (1970). For stitutionality of state takeover ataturn, - 67 
survey o f V b n a  law On bwlness assoelations Va. L. Rev. 295 (1981). For note on takeover 
for the year 1976-77, see 63 VB. L. Rev. 1369 hda light d D~~ ~ i ~ ~ ~ ,  hr ,,. lcabn, 701 ~ z ~ ~ m & ~ / ~ ~ ~ ~ ~ ~ & T $ ~  Eld 278 (4th C i r  1983, r. 18 U. Rich. L. 
the General Assembly, see 12 U. Rich. L. Rev. 375 (lga4)- 
749 (1978). For a note on Virgrnla Take- A P P U ~ ~  In Telvest. v. Bradshawl 618 
aver Aet and the SEC Tender Offer Rule F.2d1029(4W Cir. 1980). 

9 13.1-532. Recommendations to accept or relect. - Any written 
solicitation or recommendatlon to offerees to accept or reject a takeaver bld 
shall be filed wlth the Commrss~on not later than the time cuples of such 
solicitatlon or recommendatlon are first published or sent or given tn oflerees. 
(1968, c. 119.) 

AppW rn Telvest, Inc. v. Bradsbw, 618 
F d d  1029 (4th Cir. 1980). 

O 13.1-533. Deceptive practices. - It shall be unlawful for any person to 
make any untrue statement of a matenal fact or omit to state any material 
fact necessary in order to make the statements made, in the light of the 
cvcwnstances under whch they are made, not misleading, or to engage m 
any fraudulent, deceptive, or malupulatlve acts or practices, In connect~on 
with any take-over bid, or any solicitatlon of offerees in opposition to or In 
favor of any such take-over bid. (1968, c. 119.) 

Law Renew. - For R note on the Virpma Applied in Telvest, Inc. v. Bradshaw, 618 
Takeover Act and the SEC Tender Offer Rule F.2d 1029 (4th Cir. 19h). 
14d-2(b), see 22 Wm. & Mary L. Rev. 487 
(1981). 
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!j 13.1-534. Investigations; time for heamg; confidentiality of &or- 
mation and documents. - (a) The Commission may make such lnvestlga- 
tions within or outside of thls State as z t  deems necessary to determine 
whether any person has vlolated or is about to vlolate the provisions of this 
chapter or any order or injunction of the Commiss~on, and may requlre any 
person subject to the lnvest~gatlon to pay the actual costs of the mvest~gat~on 

I 
including fifty dollars per day for the time of the investigator. The 
Commisslon shall have power to issue subpoenas and subpoenas duces tecum 
to require the attendance of any person and the production of any papers for 
the purposes of such investigation. No person shall be excused from testifying 
on the ground that his testimony would tend to incnmlnate hlm, but if, aRer 
asserting h ~ s  claim of the privilege, he u required to testify he shall not be 
prosecuted or penalized on account of any transactions concerning which he 
does testify 
(b) Any hearing pursuant to ! 13.1-531 (a) shall been withn forty days of 

the date a filing is made pursuant to such section and a decision on such 
I 

hemng shall be made within twenty-five days of the conclusion of the heanng 
and the filing of the post-hearmg bnefs. 

(c) Information or documents obtained or prepared by any member, 
subordinak or employee of the Commisnon 1n the come  of any exarmnation 
or mn~~est~gat~on conducted pursuant to the provisions of thls chapter shall be 1 
deemed confidential and shall not be disclosed to the public; prowded, 
however, that nothmg mntatned hereln shall be lntarpreted to prohibit or 
limit (i) the publication of the findings, decisions, orders, judgments or 
opinions of the Commusion; (ii) the use of any such ~nformation or documents 
in proceedings by or before the Comlssion or a hearing examlner appointed 
by the Commlsslon; (iii) the disclosure of any such informat~on or documents 
to any quasi-governmental entity substantially associated with the securities 
business approved by rule of the Cornmlssion; or, (iv) the disclosure of any 
such lnformat~on or documents to any governmental entity approved by rule 
of the Commlss~on, or to any attorney for the Commonwealth, or to the 
Attorney General of Virglnla. (1968, c. 119; f 970, c. 527; 1977, c. 356; 1978, c. 
491,1979, c. 379.) 

Law Revlew. - For survey of Virpnla law the General Assembly, see 12 U. Rich. L. Rev. 
on busmesa associations for the year 749 (1978). For a note on the Virmma Take- 
1969-1970, see 56 Va. L. Rev. 1536 (1970). For over Act and the SEC Tender O@er Rule 
survey of Virenia law on busmesa associations 14d-2(b), see 22 Wm. & Mary L. Rev. 487 
for the year 1976-77, see 63 Va. L. Rev. 1369 (1981). 
(1977). For a discussron of changes 1n the Take- Applied In Telvest, Inc. v. Bradshaw, 618 
Over-Bid Disclosure Act by the 1978 session of F.2d 1029 (4th Cir. 1980). 

5 13.1-535. Injunctions. - The Commisslon shall have all the power and 
authority of a court of record as prowded in Article IX, 5 3, of the Constitution 
to issue temporary and permanent injunctions against violations or attempted 
vlolatlons of thls chapter or any order Issued pursuant to this chapter. For the 
violation of any injunct~ons or order issued under ths chapter it shal have 
the same power to punrsh for contempt as a court of equity, and the procedure 
thereln shall be as set forth in § 12.1-34. (1968, c. 119; 1971, Ex. Sess., c. 1.) 
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Law Rewew. - For a note on the V i r e n ~ a  (1981). For article on federalism and the can- 
Takeover Act and the SEC Tender Offer Rule stitutlonality of state takeover statutes, see 67 
14d-2(b), see 22 Wm. & Mary L. Rev. 487 Va. L. Rev. 295 (1981). 

(5 13.1-536, Crunes. - Any person who shall knowingly make or cause to 
be made any false statement wlth respect to any matter subject to the 
provisions of t h ~ s  chapter or exhibit any false paper to the Commlssion or who 
, shall commit any act declared unlawful by this chapter and any offeror who 
shall make a take-over bid whlch does not comply with the provisions of 
§$ 13.1-530 and 13.1-531 shall be guilty of a misdemeanor, and on conulct~on, 
be punlshed by a fine of not less than $100 nor more than $5,000, or by 
confinement in jail for not less than 30 days nor more than 1 year, or by both 
such fine and zmprrsonrnent. Prosecutions under this sect~on shall be 
instituted w~thin two years from the date of the offense. (1968, c. 119.1 

Law Revlew. - For a note on the Virginla 
Takeover Act and the SEC Tender Oger Rule 
la-d(b), see 22 Wm. & Mary L. Rev. 487 (1981). 

5 13.1-537, Offenses pun~shable by Comm~ssion. -- The Commission 
may, by judgment entered after a hearing on notice duly served on the 
defendant not less than 30 days before the date of the heanng, if it be proved 
that the defendant has knowingly made any misrepresentat~on of a matelnal 
fact' for the purpose of inducing the Comrnlssion to take any actlon or to 
refrain from taking action, or has vlolated any provlslon of this chapter or any 
order of the Commlsslon issued pursuant to this chapter, Impose a enalty not 
exceeding $5,000, whlch shall be collectible by the process of the ornmlsslon 
as provlded by law. (1968, c. 119.) 

E 

9 13.1-538. Separate offenses. - Each take-over bid made m violation of 
the provlslons of thls chapter shall constztute a separate offense. The 
Commlssion may re uest the offeror to resand any such bid and to make 
restitution to the o 8 eree, and if the offeror complies with the request no 
penalty shall be imposed on hlrn on account of that illegal take-over bid. 
(1968, c. 119.) 

$ 13,l-539. Civil liabilities. - (a) Any offeror who: 
(1) Makes a take-over bid whzch does not comply with the provisions of 

4 13.1-530 or § 13.1-531, or 
(2) Makes a take-over bld by means of an untrue statement of a materlal 

fact or any omisston to state a materral fact necessary In order to make the 
statement made, In the light of the circumstances under which they were 
made, not misleading (the oReree not know~n of such untruth or omlssion), 
and who shall not sustain the burden of proof t i at he did not know, and m the 

I exerclse of reasonable care could not have known, of such untruth or omlssion,. 
shall be liable to any offeree whose shares are taken up pursuant to the take- 
over bid who may sue either at law or in equlty (i) to recover such shares, I I 

together wlth a11 dividends received thereon, costs and reasonable attorneys' 
fees, u on the tender of the consideratzon received from the offeror, or (ii) for Y, the su stantlal equivalent in damages ~f the offeror no longer owns such 
shares. 

Cb) Every person who mater~ally participates or a ~ d s  In a take-over bld 
made by an offeror liable under subsection (a), or who directly or indirect1 
controls any offeror so liable, shall also be liable jolntly and severally wit h 
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and to the same extent as the offeror so liable, unless the person who sc 
participates, axds or controls, sustalns the burden of proof that he did not 
know, and In the exerclse of reasonable care could not have known, of the 
existence of the facts by reason of whrch the liability is alleged to exlst. There 
shall be contribut~on as In cases of contract among the several persons sa 
liable. 

(c> Any tender specified in this section may be made a t  any tlme before 
entry ofjudgment. - 

(d) No suit shall be maintained to enforce any liability created under t h ~  
sectlon unless brought wlthin two years after the transaction upon which lt 1 
based; provided, that if any person liable by reason of subsect~on (a) or (b 
makes a written offer, before sult IS brought, to return the shares taken u 
pursuant to the take-over bld, together with all div~dends rece~ved thereon 
mn the tender of the consideration received from the offeror, or to pa 
damages if the offeror no longer owns such shares, no offeree shall malntaln 

withrn thirty days of its receipt. 

1 
stut under this sectlon who shall have reflrsed or failed to accept such offe i 

(e)  Any conditxon, stipulation or provlslon binding any offeree to watvel 
compliance with any provlmon of this chapter or of any rule or order! 
thereunder shall be void. 
(0 The rlghts and remedies provlded by this chapter shall be in additlon to 

any and all other rights and remedies that may e x ~ s t  at Iaw or In equity. 
(1968, c. 119.) 

Law Remew. - For note on takeover bids 278 14th Cir. 19831, see I8 U. Rich. L. Rev. 375 
In light of Dan River, Inc. v. Icahn, 701 F.2d (1984). 

t 
8 13.1-540. Consent to semce of process. - Every nonresident offeror] 

who makes a take-over brd shall be deemed to have appointed the clerk of the' 
Commission as his agent upon whom may be served, in any matter mslngl 
under this chapter, any process, notice, order or demand except one issued by, 
the Commission. Servrce may be made on the clerk or any of h ~ s  staff at hrs 
office. He shall forthwrth cause it to be sent by regxstered or certified mail 
addressed ta such offeror a t  his latest address on file and keep a record 
thereof. Any process, nobce, order or demand ~ssued by the Comrnlssion shall 
be served by being mailed by the clerk of the Cornmlsslon or any of hls staff bv 
reestered or certified mail addressed to such offeror at hls latest address on 
file. A forergn corporatron that  has complied wxth 9 13.1-766 need not comply 
with thls section. (1968, c. 119.) 

9 13,l-541: Not set out. 

Editar's note. - Sectton 13.1-541 IS a 
severability clause. See Acts 1968, c. 119. 


