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Preface

The Crime Victims’ Compensation (CVC) program was established by the
General Assemblyin 1976 to provide financial assistance toinnocent victims of crime.
The program provides relief to victims of violent crimes, or thewr surviving depend-
ents, for disability or financial hardship suffered as a result of theiwr victimization.
Benefits are provided only if the victim 1s not covered by another collateral resource
such as disability or medical msurance. The Division of Crime Victims’ Compensa-
tion within the Department of Workers’ Compensation 1s responsible for administer-
ing the program.

Several concerns have been raised regarding the CVC program. These
concerns include the adequacy of program funding, the length of time and procedures
followed to process claims, and the appeal process. Some of these concerns were
expressed 1n House Joint Resolution 184 (1988), which directed JLARC to study the
transfer of the division to the Department of Criminal Justice Services (DCJS) and
methods to 1mprove crime victims’ claim processing.

The majority of recommendations in this report focus on 1mproving the ad-
ministration of the CVC Act, particularly the processing of crime victims’ claims. At
thus time, relocation of the division to DCJS 1s not recommended. Instead, efforts
should focus on improving the processes toestablish, investigate, and approve or deny
claxms. In addition, appeal procedures should be clarified and modified. The Indus-
trial Commuission should ensure that the division develops and uses adequate written
policies and procedures. Other recommendations address program funding and the
orgamzation, management, and staffing of the division.

I am pleased to note that the Industrial Commussioners are in substantial
agreement with our findings. In his comments following the JLARC staffbriefing on
October 12, 1988, Chairman William E. O'Neill indicated that the Industrnal Com-
nmission has already begun implementing our study recommendations.

On behalf of the JLARC staff, I would like to thank the staff of the
Department of Workers’ Compensation for their cooperation and assistance during

the course of this study

Philip A. Leone
Director

December 7, 1988






JLARC Report Summary

The Crime Victims' Compensation
(CVC) program was established by the
General Assembly in 1976 to provide fi-
nancial assistance to innocent victims of
crnme. Section 19.2-368.1 of the Code of
Virgima states the General Assembly's
intent that aid, care, and support be pro-
vided as a matter of “moral responsibility”
to these victims. The CVC program there-
fore provides relief to victims of violent
crimes, or their surviving dependents, for
disability or financial hardship suffered as
a result of their victimization.

The Division of Crnime Victims’ Com-
pensation within the Department of Work-
ers’ Compensation 1s responsible for ad-
ministering the CVC program. The CVC
Division makes awards to eligible crime
victims who expenence: (1) lost earnings
as a result of their injunes, (2) funeral or
bunal expenses, (3) medical expenses, or
(4) other cnme-related expenses. The pro-
gram provides benefits only if the victim 1s
not covered by another collateral resource
such as disability or medical insurance.

The division has experienced a num-
ber of accomplishments since its creation.
Inrecent years, the program has served an
increasing number of crime victims. The
division awarded benefits to 506 claimants
in FY 1988 as compared to 192 claimants
in FY 1986. The division has also in-
creased the proportion of claim decisions
made each fiscal year Careful attention
has been paid to establishing a rigorous in-
vestigation process to make sure all claims
are valid prior to paying benefits. The CVC
Division has been conscientious and frugal
In its expenditures of public funds.

Several concerns have been raised
regarding the CVC program, however
These concerns include the adequacy of
program funding, the length of time and
procedures followed to process claims, and
the appeal process. Some of these con-
cerns were expressed in House Joint
Resolution 184 (1988), which directed
JLARC to study the transfer of the division
to the Department of Cniminal Justice Serv-
ices (DCJS) and methods to improve cime
victims’ claim processing.

The majority of recommendations in
this report focus on improving the admint-
stration of the CVC program, particularly
the processing of cnime victims’ claims. At



this time, relocation of the division to DCJS
is not recommended. Instead, efforts
should be focused on improving the proc-
esses to establish, investigate, and ap-
prove or deny claims. In addition, appeal
procedures should be clarified and modi-
fied. The Industrial Commuission should
ensure thatthe division develops and uses
adequate written policies and procedures.
Other recommendations address program
funding and the organization, manage-
ment, and staffing of the division.

This report summary briefly refer-
ences study findings and recommenda-
tions. Full statements of specific recom-
mendations and supporting details are con-
tained n the text of this report.

Offender Fees Are No Longer
Sufficient to Support the
CVC Program

When the CVC program was cre-
ated, the General Assembly intended for
the program to be funded solely from fees
collected from cniminal offenders. How-
ever, offender fees covered only 58 per-
cent of the program’s total expenditures of
approximately $1 4 million in FY 1988.
The CVC program has been dependenton
federal funds and will continue to be so in
the future. In addition, general fund sup-
port was required during FY 1988.

During the last three fiscal years,
award payments to crime victims have ex-
ceeded revenues and depleted the
program’s cash reserves. The CVC pro-
gram has been operating at a deficit since
FY 1986. A $300,000 appropriation from
the general fund reduced the FY 1988
operating deficit to $39,069.

To address the need for additional
revenues, offender fees were increased in
1988, but it 1s too early to tell how much
additional revenue will be generated. ifthe
CVC program receives federal funding at
least equal to what it received last fiscal
year, and oftender fee revenues continue
in a pattern similar to the first four months

after the fee increase, the program will
break evenIin FY 1989. However, it 1S pos-
sible that the CVC program may experi-
ence funding shortfalls in the future.

Administrative Costs Are Not
Fully Recovered

The total cost of administering the
CVC program in FY 1988 was approx-
mately $218,000. Of this amount, approxi-
mately $57,000 was absorbed by the De-
partment of Workers’ Compensation and
not charged to the CVC program. The
amount of CVC adminustrative costs subsi-
dized by the Department is not significant
in terms of total workers’ compensation
expenditures and would not matenally af-
fect charges to insurance companies and
employers. However, this practice could
potentially result in a significant amount of
money if the CVC program continues to
grow [n addition, this practice s contrary
to the concept of fund integrity because the
workers’ compensation and CVC programs
each have their own special funds. The
total cost of operating the CVC program
should be charged to the program.

The following recommendation is
made:

« the DWC should ensure that staff
time devoted to CVC activities ts ac-
counted forand charged to the CVC
program. This could be accom-
plished by keeping time allocation
records on aregularbasis or the pe-
nodic use of testperiods to estimate
costs.

CVC Claims Are Not Processed
In A Timely Manner

Analysis of cnime victim claims estab-
lished in FY 1987 revealed that significant
delays exist between the receipt of the
application and the final determination of
the claim. The processing goal for regular
requests for benefits 1s 90 days. Less than
one-third of the claims established in FY



1987 met this goal (Figure). On average,
division staff required 133 days to process
each claim.

Processing Time for FY 1987
Regular Benefit Decisions

27.4%
91-120 days

Note: This sample was based on a stratified sample of 129
claims. Results were waighted 1o raflact the occur-
rence ot each claim type in the entire population, The
weighted sample size is 570.4.

Source: JLARC staff analysis of FY 1987
sampled claims.

Significant delays also exist in proc-
essing requests for emergency awards.
Statute allows emergency awards to be
made if it appears that the claim will proba-
bly be awarded and undue financial hard-
ship will result if mmediate payment 1s not
made. The division’s processing goal for
claimants requesting emergency awards
1s 30days. However, the division required
an average of 62 days to process these
claims.

In FY 1987, 35 percent of the re-
quests for emergency benefits were not
given any type of investigative priority
Instead, they weretreated as regular claim
requests. The CVC Division, in effect, de-
nied requests for an emergency award
without notifying claimants.

While portions of these delays can-
not be directly controlled by the CVC Divi-
sion, the division staff can increase timely
processing by improving its claims proc-
essing procedures. In addition, the devel-
opment of formal processing standards

would ensure consistent and timely proc-
essing of claims.

The following recommendations are
made:

« nitial requests for claim-related in-
formation should be made within
five days from receipt of claim appli-
cations. Further, form letters used
to make requests should be revised
to itemize needed information and
explain why it 1s needed.

« division staff should request only
those documents essential to the
claim investigation process for each
type of benefit provided by the pro-
gram. Further, documentation from
law enforcement agencies, employ-
ers, and a disability statement from
treating physicians should be re-
quested immediately for all emer-
gency requests.

» file review procedures should be
modified. A file checklist should be
developed, an automated file call-
up system should be implemented,
andreview intervals should be modi-
fied.

the CVC Division should make some
claim decisions as soon as informa-
tion from Commonwealth’s Attor-
ney offices and law enforcement
agencies 1s received. Ineligible
claims could be denied immediately
Further, staff should make decisions
on emergency requests as soon as
required items have been collected
and notify claimants promptly when
theirrequests foremergency awards
are denied.

claims should be awarded or denied
within one week following receipt of
investigative documentation for the
claim.



Claims Should Be Processed
More Efficiently

In addition to expediting the claim
process, the CVC program should ad-
dress several problems with the admini-
stration of claims. First, the application
form has been revised several times but
continues to need munor modifications.
Second, acknowledgement letters are not
always sent to claimants upon receipt of
their applications. Third, CVC staff are in-
vestigating claims and making decisions
without the assistance of comprehensive
written polictes and procedures. This
creates the nsk of inconsistent treatment
of similar clams. Fourth, the division
appears to incorrectly interpret statutes
concerning benefits to claimants victim-
1zed by family members. And finally, claim-
ants are not promptly notified of award
decisions, especially when revenue short-
falls preventimmediate payment of awards.

Another consideration affecting CVC
program admirustration is the recent Jen-
nings decision of the Virgima Court of
Appeals. As specified in statute, the maxi-
mum award under the CVC program 1s
$15,000. Prior to the Jennings decision,
claimants whose expenses exceeded their
collateral resources, regardless of the
amount of collateral resources, were com-
pensated up to $15,000. Under the Jen-
nings decision, clamants with collateral
resources exceeding $15,000 may not
receive CVC benefits at all, even if the
collateral resources do not cover all ex-
penses.

The following recommendations are
made:

« the CVC director should simplify
the application form for CVC bene-
fits and update it as needed to re-
flect changes in Statute.

» all CVC applicants should be sent
acknowledgement letters listing any
information needed to complete the
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application and informing claimants
that they have 90 days to provide
the information otherwise the clam
will be closed.

the CVC Division director should
develop written policies and guide-
lines covering eligibility require-
ments, program benefits, and file
documentation to aid staff in the
establishment of claims.

CVC Division staff should ensure
that eligibility determmnations regard-
ing family members are made ac-
cording to statute.

the CVC Division shouid immedi-
ately notify claimants of claim dect-
sions. Clamants should be in-
formed of the reasons for any re-
duction in the award amount. If
tunding is insufficient to pay awards
on a timely basis, claimants should
be informed of the delay and of the
date CVC staff expect payment to
be made.

the General Assembly may wish to
consider amending §19.2-268.11 1
of the Code of Virgimia to allow the
Industnal Commission to use the
methodology it employed prior to
the Jennings decision to calculate
crnime victims’ award amounts.

Appeal Procedures Should be
Revised

The director of the CVC program 1s
responsible for deciding if a claim should
be approved and deciding the specific doliar
amount to be awarded. In instances when
a claimant disagrees with the director’s
decision, the Code of Virginia makes pro-
visions for the three industrial Commis-
sioners to review the decision. In some
cases, when a clamant appeals a deci-
sion, the case 1s reopened by the director




Further, if clamants disagree with the
director’'s second decision they must ap-
peal the decision. This procedure does
not provide for an independent review of
the decision, is misieading to claimants,
and may be contrary to statute.

CVC appeals could be more effi-
ciently administered if deputy commis-
sioners were given responsibility for hear-
ing and deciding appeals. Claimants could
appeal deputy commissioner decisions to
the three Commissioners.

The Industnal Commussion must
recetve a claimant's request for review
within 20 days of the date of the director’s
decision. Unlike other CVC statutes, the
Industrial Commission may not extend
this time period. Several claimants have
beendenied appeals because they missed
the 20-day deadline by a few days.

Although there are numerous com-
plex procedures claimants must follow to
appeal the director’s decision, very few of
these procedures are communicated to
claimants. This results in claimants being
unaware of many important rights. More-
over, the division director’s denial letters
are too brief to enable claimants to deter-
mine what aspects of the decisions to
appeal. In addition, policies and proce-
dures have not been written for the ap-
peals process. This sometimes results in
confusion among staff.

The following recommendations are
made:

« the Industnal Commission should
remove the CVC director from the
CVC appeal process. The General
Assembly may wish to amend
§19.2-368.7 of the Code of Virginia
10 state that a CVC claimant's
appeal of the director's decision
shall be heard and decided first by
a deputy commissioner with the
nght of further appeal to the three
Commissioners.

+ the General Assembly may wish to
amend §19.2-368.7 of the Code of
Virginiato allow the Industnal Com-
mission to extend the 20-day time
penod for requesting an appeal
when the clamant shows good
cause for an extension.

« written policies and procedures guid-
ing the appeals process should be
drafted by the Industnial Commis-
sion to ensure consistency in the
treatment of claims. in addition, a
pamphlet should be prepared and
distributed to claimants to explain
the appeals process and claimants’
nghts under the process.

« when claims are denied, the divi-
sion director should inform claim-
ants of the specific reasons for the
demal, the sources of the director’s
information, and the applicable sec-
tions of the Code of Virginia.

Relocation Will Not Resolve
Problems With The CVC Program

Problems associated with the CVC
program appear to resultfrom factors other
than its location within DWC. The Indus-
tnal Commission (1) shares a similar mis-
sion with the CVC program, (2) provides a
judicial structure to resolve disputed deci-
sions, (3) allows for an independent inves-
tigative process, and (4) i1s similar to the
location of CVC programs in other states.
Consequently, the CVC program should
remain in the Industnal Commussion rather
than being transferred to the Department
of Cniminal Justice Services or any other
State entity

In addition to the numerous recom-
mendations already presented in this
summary, implementation of increased
management oversight of the CVC pro-
gramwould alleviate some ofthe program’s
problems by providing enhanced commu-



nication, better implementation of Com-
mission opinions, and direction on pro-
gram policies and procedures. Further, in-
adequate staffing does not seem to be a
source of the CVC program’s problems,
although one position should be reclassi-
fied to reflect actual duties performed.
The number of staff should not be In-
creased unless need 1s adequately sub-
stantiated with a workload and productiv-
ity analysis.

The following recommendations are
made:

» the CVC Division should not be re-
located at this time.

» the Industnal Commussion should
delegate management oversight re-
sponsibility for the CVC Division to
the chief deputy commissioner to
ensure thatprogram operations are
adequately monitored.

« the Industnial Commission should

reclassify the position of office serv-
ices supervisor within the CVC Di-
vision.

the CVC Division should establish
a system to monitor staff workload
and assess the productivity of cur-
rent staff members. The DWC
should not create new positions in
the division until the division can
adequately and thoroughly docu-
ment the need for additional posi-
tions.

the DWC should submit a progress
report to the Virginia Cnme Com-
mission by May 1, 1989 on the im-
plementation of recommendations
in this report. A final report should
be submitted by November 1, 1989.

Vi
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I. Introduction

The 1985-1987 Appropriations Acts directed JLARC to plan and imtiate
a comprehensive performance audit and review of the operations of the independent
agencies of State government (Appendix A). These agencies include the State Corpo-
ration Commission and the Department of Workers’ Compensation (Industral
Commussion).

Specific language 1n the Appropnations Act directed JLARC to review-

¢ the approprnations and programs of these agencies to assess com-
pliance with legislative intent,

* 1ssues relating to management, orgamzation, staffing, programs,
and fees, and

* other matters relevant to agency appropriations “as the Comnus-
sion may deem necessary ”

The first phase of this review, a management and orgamzation study of the State Cor-
poration Commussion, was completed in December 1986.

In addition to study language in the Appropriations Act, JLARC was
specifically directed by House Joint Resolution 184 (1988) to study the transfer of the
Division of Crime Victims’ Compensation (a division of the Department of Workers’
Compensation) to the Department of Criminal Justice Services and methods to
1mprove crime victims’ claim processing (Appendix B).

Thus report 1s the first of two 1n a series on the Department of Workers’
Compensation (DWC). It reviews the operations of the Division of Crime Victims’
Compensation. Issues addressed are related to program funding, the processing of
crime victims’ claims including appeals, staffing and management, and the Division’s
placement within the Department of Workers’ Compensation.

CRIME VICTIMS’' COMPENSATION

Compensation to victims of violent crime 1s an attempt by government to
help alleviate the financial hardship often suffered by victims of violent crime.
Generally, cnme victims’ compensation in the Umted States has been limuted to the
rexmbursement of medical expenses and lost wages resulting from the crime.

Compensation to crime victims emerged from the victim advocacy move-
ment which began in the 1960s. California established the first program of this type
1n 1965. In the 1970s, 22 states created compensation programs for crime victims.

1



During this time, victim and witness assistance programs were also established to
enable the judicial system to be more responsive to the needs of crime victims and
witnesses. These programs often assist crime victims 1n filing compensation claims.

Today, 1n most states, victims of violent crimes can seek redress for
economic losses through civil remedy, thard-party litigation, private insurance, public
assistance, offender restitution, and/or a victim compensation program. By 1988, 44
states and the District of Columa had established compensation programs to assist
crime victims. These programs primarily provide benefits for lost earnings, unreim-
bursed medical costs, loss of support or support services, and funeral or burial
expenses.

' Compensation Pr

irginig’s Crime Victim
The 1976 General Assembly passed the Crime Victims’ Compensation Act
(§19.2-368.1 et seq., Code of Virginia) to provide relief to victims of violent crimes or
their surviving dependents for disability and financial hardship resulting from crime.
For the most part, this Act was modeled after Maryland statute. The Crime Victims’
Compensation (CVC) Act provides benefits to crime victims who experience: (1) lost
earmings as a result of thewr injunies, (2) funeral or bunal expenses, (3) medical
expenses, or (4) other crime-related expenses. The program provides benefits only 1f
the victim 1s not covered by another collateral resource such as disability or medical
msurance.

The General Assembly considered creating a legislative commussion to
admmster the CVC Act. However, the crime victims’ compensation program was
finally placed wathin the Department of Workers’ Compensation for two reasons: (1)
the claims, hearings, and compensation aspects of the program seemed to parallel
those of workers’ compensation, and (2) 1t was less costly to place the program within
an exasting agency

The CVC program 1s administered by a division within the DWC. A
division director and three full-time staff are responsible for the daily operations of
the program. The staffin the DWC (particularly staffin the CVC Division) have three
major responsibilities regarding the crime victims’ compensation program. First, the
Industrial Commussion has statutory responsibility for the dissemination of program
information to the public and contiually ensuring public awareness of the benefits
availabie. Second, CVC Division staff are responsible for processing claims and for
determnmng awards. Third, the Industrial Commssion 1s responsible for heanng
appeals of crime victims on award decisions and conducting at least annual reconsid-
erations of every award upon which periodic payments are being made.

The division has experienced a number of accomplishments since its
creation, which are outlined 1n Exhibit 1. In FY 1987, division staff opened or



Exhibit 1

Major Accomplishments of the CVC Division

An increasing number of crime victims have been served. The program
served twice the number of vietims 1n the 1986-1988 bienmum as it did in
the 1984-1986 biennmium.

The division director has significantly increased the number of claxm
decisions he makes on claims established each fiscal year from 56 percent
1 1986 to 78 percent i1n FY 1988.

A thorough and rigorous 1nvestigation process has been established to
ensure all claims are valid prior to paying benefits.

The division has been conscientious and frugal in 1ts expenditures of
public funds.

No instances of fraud on the part of division employees or DWC fiscal
office staff have been reported.

A brochure has been developed to inform crime victims about the program.
A toll-free telephone number for crime vactims has been established.

The division ensures that claimants are notified of their right to appeal
the claim decision.

An automated system has been implemented which contains historic
claims data and form letters for the CVC program.

Staffing 1n the division has remained unchanged, while the number of
claims has increased dramatically

Source: JLARC staff analysis of the operations of the CVC Division.




“established” 843 new claims. Thisrepresented a 70 percent increase over thenumber
established the previous year. In FY 1988, the number of claims imcreased to 889
claims, a modest six percent over FY 1987 Table 1 shows the number of claims
processed by the CVC Division 1n FY 1987 and FY 1988.

Table 1
CVC Claims Processed
FY 1987 and FY 1988
FY 1987 FY 1988
laim:

Claims established 843 889
Claims carried over from previous years 221 303
Claims reopened during year 25 56

TOTAL CLAIMS PROCESSED 1,089 1,248
Claim Decisions
Claims denied* 307 459
Reopened claims demed 2 _5

Total decisions to deny claims 309 464
Claims awarded** 496 489
Reopended claims awarded 21 51

Total decisions to award claims 517 540

TOTAL DECISIONS 826 1004

*Figure does not include decisions to deny emergency benefits. The CVC program
currently does not track this information on the database.

**Figure includes decisions to award regular and emergency claims.

Note: Statistics in this table reflect the CVC claim database as of
September 9, 1988. The CVC Division director has indicated that
modifications have been made for the FY 1988 data since that time.

Source: JLARC analysis of CVC Division claims database, FY 1987 and
FY 1988.




A typical claimant may receive an award for lost wages and/or medical ex-
penses. For example:

A 26-year old male was asleep in his home when a person
broke into his house and shot him in the leg. The victim
requested from CVC an award for two weeks of lost wages
due to the injury and medical expenses. The CVC Dwision
director made an award of $300 for 11 days of lost wages
and $916 for hospitalization due to crime-related injuries.

Awards of about $1.5 million were paid on 505 claxms during FY 1987, and awards of
about $1.4 million were paid on 572 claimsin FY 1988. The median award for FY 1988

mcreased over the previous fiscal year. Figure 1 illustrates the award amounts for
FY 1987 and FY 1988.

Figure 1

Number of CVC Claims Awarded
FY 1987 and FY 1988

1987 Median Award: $1,007

Key"
1988 Median Award: $1,162

FY 1087
FY 1988

250 ~

200

150

Number of
Claims
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o 1. BRpN ? . o
$1 $500  $1,000 $5000 $10,000 $15.000
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Award Amount

Source: CVC division data on program awards, FY 1987 and FY 1988.




The CVC Process

The CVC process begins for a victim when he or she learns about the
program’s existence. An injured crime victim or relative of the victim maylearn of the
CVC program through contact with victim and witness assistance programs, law en-
forcement agencies, Commonwealth’s Attorney offices, medical providers, or by
contacting the CVC Division directly The crime victim or claimant may then fill out
an application for program benefits.

The receipt of the claxm application 1s the first step in the CVC process
(Figure 2). Once this applicationis recexved by the program, the claimis “established”
andinvestigated by division staff. After the claimisinvestigated, the division director
makes a decision to award or deny program benefits. If the claimis awarded, benefit
payments are made to the claamant or to the service provider to whom money1s owed.
Ifthe claxmis demed or the claimant does not agree with the award, the claimant may
dispute the decision through an appeal process.

Figure 2
Overview of
Crime Victims’ Compensation Process

Victimization
Resulting in
Injury

Clam
Application

1

Establishment
of Claim

Investigation
of Clam

Decision
Award Decision .
by Diwvision Director Disputed/Appeal
Process Begins

Decision
Accepted/Payment
Process Begins

Source: JLARC staff representation of the CVC process.




Division staff process two types of claims: (1) claims requesting an
emergency award and (2) all other requests, or “regular” claxms. Emergency awards
may be madeifit appears that the claim will probably be awarded and undue financial
hardship will result ifimmediate payment 1s not made (Code of Virginia, §19.2-368.9).

The CVC Division has established informal processing goals for each type
of claxm to encourage fimely processing. The goal for emergency claims1s 30 days, and
the goal for regular claims 1s 90 days. To meet these goals, division staff must
establish the claim, complete the investigation, and make the award decision within
the specified number of days from receipt of the application. According to DWC staff,
the program routinely meets these processing goals.

Pr m Fundin

Virgima’s CVC program 1s primarily funded by penalty assessments
levied on offenders as additional court costs. These assessments are collected by the
State’s circuut and district courts and remitted to the Department of Accounts for
deposit in the criminal injunes compensation fund. The crime victims’ compensation
program also receives some revenue from the federal government, legislative appro-
priations, and offender restitution payments. A total of $900,165 was collected

through penalty assessments during FY 1988, and $649,000 was collected through
the additional sources.

Two types of expenses are paid from the crimmnal 1injuries compensation
fund: (1) admimstrative expenses and (2) awards. The program’s admimstrative
expenses are paid by the DWC through transfers from the criminal injuries compen-
sation fund. Administrative expenses totaled $139,106 in FY 1987 and $161,035 1n

FY 1988. As previously stated, award payments totaled about $1.5 millionin FY 1987
and $1.4 million 1n FY 1988.

Several problems regarding the funding of the program have surfaced over
the last two fiscal years. Inadequate funding has forced the CVC Division to delay
payment of benefits to crime victims. While the program was onginally intended to
be self-supported by offender penalty assessments, 1t 1s not. The program has
required the infusion of State general funds as well as federal funds to remain solvent.
Thas situation 1s complicated by the fact that continued federal funding 1s uncertain.

JLARC REVIEW

Since the creation of the Division of Crime Victims’ Compensation i 1976,
concerns have been raised regarding the adequacy of program funding, the promotion
of the program, the application process, eligibility determinations, the length of time
1t takes to receive benefits, and the appeal process. These concerns have led to
suggestions that the program 1s 1nappropnately placed in the DWC and would



function better if placed withun the Department of Criminal Justice Services (DCJS).
This JLARC review was structured to address these concerns as well as additional
aspects of the CVC program.

Study Issues

Language mn the Appropnations Act and HJR 184 expressed the
legislature’s interest 1n the orgamzation, management, and operations of the DWC,
particularly the CVC Division. Thisinterest along with additional concerns about the
CVC program resulted in the development of a broad review to evaluate the following
areas:

* program funding and financial management,
* dissemunation of program information,

* commumcation, cooperation, and coordination of program activa-
ties with others involved 1n 1mplementing the program,

the CVC claim process,
the CVC claxm appeal process, and
* management, staffing, and location of the CVC Diwvision.

Studv Activiti

A number of activities were undertaken during this study to collect and
analyze CVC program data. These research activities included: (1) a financal
analysis, (2) a review of a sample of crime victims’ claims established in FY 1987, (3)
a review of all claims appealed 1n FY 1987, and (4) structured mterviews.

Revenue and expenditure data for the CVC program were collected from
the DWC’s fiscal office for the financial analysis. Revenues and expenditures from FY
1981 to FY 1989 were assessed to determune: (1) the adequacy of program funding,
(2) fund 1integnity, and (3) adequacy of fund reporting and momtoring.

JLARC staff selected a stratified random sample of CVC claims that were
established in FY 1987 This sample included regular claims, claims for those
requesting emergency awards, and claims for victims of sexual assault, spouse abuse,
or child abuse. Each claim type was weighted by the proportion that 1t represented
1n the entire claim population. The sample was then used to evaluate the effective-
ness, efficiency, and timeliness of the CVC claim process. In addition, the entire
population of claims that received emergency awardsin FY 1987 was reviewed, along
with all claims 1n which claimants requested a review of the director’s decision.

Structured interviews were conducted with CVC Division staff, the Indus-
trial Commussioners, the DWC chief deputy commussioner, and two DWC deputy



commussioners. These interviews yielded information on all aspects of CVC opera-
tions and the Division’s management, staffing, and location. In addition, interviews
were conducted with the Director of the Department of Criminal Justice Services,
DCJS staff, ictim and witness referral sources, Department of Planming and Budget
staff, Attorney General’s Office staff, and legislative committee staff.

R O izati

This chapter presented an overview of the crime victims’ compensation
program. Chapter II addresses the funding of the CVC program. Chapters III
through VI review the four distinct steps in the program’s operations: establishing
a claim, 1investigating a claxm, approving or denying a claim, and appealing a claim.
The major focus in these chaptersis on CVC processes and procedures for compensat-
1ng erime victims. This focus 1s 1important because: (1) legislative concern regarding
the claim process has been extensive, (2) numerous problems were discovered which
affect the provision of timely compensation toinjured crime victims, and (3)1t1s hoped
that the findings and recommendations contained 1n these chapters can serve as a
detailed working gmde to DWC staff 1n strengthening the CVC program. Finally,

Chapter VII covers program placement, and the overall management and staffing of
the program.






II. Funding the Crime Victims’
Compensation Program

The Crime Victims’ Compensation (CVC) program 1s funded primarily
from penalties assessed against persons convicted of crimes, federal grants provided
under the Victims of Crime Act (VOCA), and general funds. When the CVC program
was created, 1t was intended to be funded solely from fees collected from criminal
offenders. Currently, the program faces funding problems.

Although the General Assembly intended for the program to be self-
supporting, the program1s dependent on federal revenues. In addition, general funds
were necessary to finance the program in FY 1988. Even with these additional
revenues, the program ended FY 1988 1n a deficit position. Still more funding may

be required 1n the future if benefit payments to victims are to be made in a timely and
equitable manner.

An additional problem affects the funding of the program. Currently,
charges to the program for administrative costs are inaccurate and do not reflect the
actual cost of the Department of Workers’ Compensation (DWC) to administer the
program. The DWC absorbed approximately $57,000 in CVC admnustrative costs

last year, resulting 1n a breakdown in fund integrity and an incomplete recovery of the
program’s costs.

To accurately reflect the financial condition of the ernminal injunes com-
pensation (CIC) fund, JLARC staff analyzed CVC operations using the accrual basis
of accounting. Under this method of accounting, revenues are accounted for 1n the
year earned even though the revenues may have been deposited 1n the CIC fund 1n
alateryear. Expenses are accounted for in the year incurred even though the program
may have paid them 1n a later year.

This chapter provides a description of: (1) the financial condition of the
CIC fund for the last eight years, (2) the current status of the CIC fund, (3) the recovery
of the program’s administrative costs, and (4) other possible sources of CVC funding.

PROGRAM FINANCIAL OPERATIONS

The CVC program 1s funded through penalties assessed mmsdemeanants,
felons, and offenders convicted of driving under the influence of alcohol or drugs
(DUI); federal grants; and State general funds. Figure 3 shows the sources and per-
centages of revenue for the CIC fund 1n FY 1988. In the early years of the CVC
program, offender fees provided revenue greatly exceeding the CVC program’s needs.
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In the last three years, however, award payments have greatly exceeded revenues
generated by offender fees. The program has been operating at a defiait since FY 1986
even though 1t has been receiving federal funds and general funds.

The rapid growth 1n award expenditures has forced the CVC program to
become dependent on revenues provided by the federal government. Without the
availability of federal funds and surplus revenues from previous years, the CVC
program would have experienced annual operating deficits of $258,845 in FY 1986,
$865,204 1n FY 1987, and $388,069 in FY 1988. Continued federal funding 1s
uncertain at present. If federal funds are not available in future years, the program
will have even greater problems serving crime victims.

Figure 3

Sources of Revenue for the
Crime Victims’ Compensation Program
FY 1988

Federal Funds

23%
Fines Collected /
55% ($349,000)
($900,165)

Governor's Economic
Contingency Fund*
19%
($300,000)

Note: Percentages are based on revenues earned in fiscal year 1988,
even though the funds may have been received in the following
fiscal year

* General funds approprniated by General Assembly

Source: JLARC staff analysis of DWC financial documents.
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Fin i nditi r m

Over the past eight years, fine revenue has changed from providing more
than 149 percent of the funds necessary to pay awards to providing only 63 percent
of the necessary revenues. While fine revenues have increased by approximately 40
percent from FY 1981 to FY 1988, awards have increased over 230 percent during the
same period (Figure 4). Part of the increase in awards was covered by the addition
of federal funds. When awards became so great as to exhaust federal funds, general
funds were used to pay awards (Table 2).

Early Fund Balances Quickly Decreased. A substantial cash balance of
$1,553,008 had developed 1n the CIC fund by the end of FY 1982. The program was
collecting two dollars of fine revenues for every one dollar of award payments. Awards
could be paid wathout difficulty

The General Assembly withdrew $500,000 from the fund in FY 1983 and
agamn 1n FY 1984 because fund balances had become so large. However, this loss did

Figure 4

Comparison of
CVC Fine Revenues and Awards

$1,600,000 T
$1,400,000 T
$1,200,000- 1

$1,000,000 - Key*

$800,000 1 — Fine Revenues

=+ Awards

$600,000 +

J
s
®

'+
o
s'.‘
R S St

$400,000

$200,000

$0 + + t t t t !
81 82 83 8 85 8 87 88

Fiscal Year

Note: Fiscal years 1986 through 1988 reflect revenues and expenses accounted
for under the accrual method of accounting. These revenues are shown
in the years they were eamed or incurred, which may differ from the year
in which they were actually received or paid.

Source: JLARC staff analysis of DWC financial data for the CVC program,
FY 1981-FY 1988.
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REVENUE
Fines
Federal Grants
Economic
Contingency
Fund
General Fund
Total

EXPENDITURES
Administration
Awards
Total

Surplus (Deficit)

CVC Revenues and Expenditures

FY 1981 FY 1982
$ 643,734 $ 694,522
150,000 —
$ 793,734 $ 694,522

64,469 66,127
431,356 458,998
$ 495,825 $ 525,125
$ 297,909 $ 169,397

Table 2

FY 1981 - FY 1988
FY 1983 FY 1984 FY 1985 FY 1986 FY 1987
$ 693,169 $ 658,278 $ 703,170 $ 773,365 $ 800,610
— — — 186,000 280,000
$ 693,169 $ 658,278 $ 703,170 $ 959,365 $1,080,610
77,109 75,602 96,247 110,636 139,106
434 920 571,967 577511 _921.574 1.526.708
$ 512,029 $ 647,569 $ 673,758 $1,032,210 $1,665,814
$ 181,140 $ 10709 $ 29412 ($_72.845) ($.585.204)

FY 1988

$ 900,165
349,000

300,000

$1,549,165

161,035

1,427,199
$1,588,234

39,069

Note: Fiscal years 1986 through 1988 reflect revenues and expenses accounted for under the accrual method of accounting These revenues and expenses
are shown in the years they were eamed or incurred, which may differ from the year in which they were actually received or paid

Source JLARC staff analysis of DWC financial reports, FY 1981-FY 1988, and interviews with DWC staff




not affect the fund’s ability to pay claims. The fund continued to have a cash balance
equaling at least one year of program expenditures.

Awards and administrative expense levels began approaching revenue
levelsin FY 1984 and FY 1985. The program was operating slightly above the break-
even point. The CIC fund continued to have a cash balance, but 1t was sigmficantly
less than earlier years.

CVC Program Experienced Operating Deficits Beginming in FY 1986.
Begmmng i FY 1986, award expenditures had expanded to the point where fine
revenues were no longer able to support the program. Total expenditures exceeded
fine revenues by $258,845. This was the first year the CVC program received funds
from the federal government under VOCA. Even with the addition of federal funds,
the CVC program experienced an operating deficit.

The CVC program spent in excess of two dollars for every one dollar of fine
revenues collected 1n FY 1987 Monthly expenditures exceeded monthly fine reve-
nues by $72,100 and produced an annual operating deficit of $585,204. The Industral

Commussion’s comptroller began regularly delaying award payments because insuf-
ficient funds existed to pay the awards.

In FY 1988, the General Assembly authorized $300,000 1n general funds
to be transferred from the Governor’s Economic Contingency Fund to the DWC to pay
awards. Because the CVC program received $349,000 1n federal momes and $300,000
of general funds, the program experienced only a small operating deficit of $39,069.

ing Defici 1 rom Dr ically Incregsing Awar

The CVC program expernenced operating deficits in FY 1986 because
award expenditures began increasing rapidly while fine revenues increased moder-
ately Before FY 1986, the annual rate of increase 1in both fine revenues and award
expenditures was moderate.

Begimmnming in FY 1986, award expenditures increased at a much greater
rate than fine revenues. Fine revenues increased by 10 percent to $773,365, while
award expenditures mcreased by 60 percent to $921,574. A second substantial
1ncrease 1n award expenditures occurred in FY 1987 Award expenditures increased
by approximately 66 percent to $1,526,708, while fine revenues increased modestly
to $800,610. The increase 1n award expenditures appears to have leveled off in FY
1988. Award expenditures decreased by approxamately seven percent to $1,427,199.

Two factors appear to have contributed to the sigmficant increases in
award expenditures beginming 1n FY 1986. First, award expenditures have increased
in proportion to the increase in the number of victim and witness assistance programs
(Figure 5). Second, the 1985 session of the General Assembly enacted legislation
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requiring law enforcement officers to notify potential claimants of the program.
Victim and witness assistance programs (often located in Commonwealth’s Attorney
offices), Commonwealth’s Attorneys, and local law enforcement personnel have
consistently been primary sources of referrals for the program.

Fun r irement I nabl

The Industrial Commssion has established a policy of suspending regular
award payments when the CIC fund balance reaches $50,000. This policy was
established in FY 1987 when it appeared to the Industrial Commssion that balances
in the CIC fund would beinsufficient to pay all claims1n a timely manner. The momes
held in reserve are used to pay CVC administrative expenses and emergency awards.

Figure 5
Comparison of Awards to CVC Claimants

and the Total Number of Victim and Witness
Assistance Programs

$1,600,000 T
$1,400,000 -+
$1,200,000 -+
Awards
Annua| $1 ,000,000 b ViCtim and Witness

Awards Assistance Program

34
32 —
$800,000 T+ = =
$600,000 = = E
$400,000 + " = = =
= E E E=E
200000 T 2= 2= = = E E =
— _— = ——] — — —
= = == —] ] E—— —
$0 t t t t f t {
1981 1982 1983 1984 1985 1986 1987 1988

Fiscal Years

Note: Fiscal years 1986 through 1988 reflect financial data accounted for under the accrual method of accounting.
Awa“?l expednses are shown in the year they were mcurred, which may differ from the year in which they were
actually paid.

Source: JLARC staff analysis of DWC financial reports, FY 1981-FY 1988, and
iterviews with DCJS staff.
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The $50,000 reserve 1s sufficient to pay for approximately 3 months of CVC program

admnistrative expenses and emergency awards. This amount appears to be reason-
able.

ntin F ral Funding Is Un i

The federal Victims’ Of Crime Act (VOCA) was enacted 1n 1984. The Act
provides federal funding by assessing fees against persons convicted of federal crimes.
At the end of the federal fiscal year, the funds are disbursed to states with crime
victims’ compensation programs meeting the federal requuirements. A state receives
federal funds equaling a percentage of its claims from the previous federal fiscal year.
In FY 1988, the CVC program received $349,000 1n federal funds, equaling approxi-
mately 35 percent of awards paid during the 1987 federal fiscal year.

The VOCA program 1s scheduled to expire 1n FY 1989 unless renewed by
Congress. Several bills have been introduced to renew the program and make 1t a
permanent program. While the likelihood of passage of these bills 1s good according
to CVC Division staff, 1t 1s not certain. Ifthe federal statuteis not renewed, Virgima’s
CVC program will recerve federal funds only through FY 1989.

The CVC program will likely mcur significant operating deficits wathout
federal funding, although the precise amount of the deficit cannot be determined at
this time. Since the CIC fund no longer has significant cash balances generated from
revenues collected 1n prior years, the CVC program would be forced to significantly
delay or reduce payments to claimants until sufficient revenues are collected.

imi f i Federal Fun h F1 1

Federal funds come 1n once a year, typically at the end of the fiscal year,
while awards are paid on a monthly basis. When the program has to rely on federal
funding to pay awards, the program faces a cash flow problem. In FY 1988, the direc-
tor learned that the program would be recerving $349,000 1n federal funds. Delaysin
transferring these funds, however, forced the program to borrow $300,000 from the
general fund to pay awards. The CVC program did not receive the federal momes until
the end of FY 1988.

CURRENT STATUS OF THE CRIMINAL INJURIES
COMPENSATION FUND

When the CVC program was created, 1t was intended to be funded solely
from fees collected from crrmmnal offenders. However, 1n FY 1988, offender fees were
sufficient to pay for about 57 percent of the program’s total costs. Offender fees were
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mncreased in 1988, but it 1s too early to tell how much additional revenue will be
generated. It appears that the imncrease will fall short of the amount projected by the
Virgima Crime Commussion 1n 1ts report “Victim and Witnesses of Crime” (House
Document 10, 1988). It may be sufficient, however, to replace most of the general fund
monies appropriated through the Governor’s Economic Contingency Fund in FY
1988.

Too Earlv to Determine Effect of Increased Offender Fees

The 1988 General Assembly increased offender fees from $15 to $20 for
Class 1 and 2 misdemeanants and from $15 to $30 for felons. This change went into
effect on April 11, 1988. In addition, DUI offenders were added to those persons
requared to pay the additional fee (Exhibat 2).

Before offender fees were increased in FY 1988, the Virgima Crnme
Commussion’s report projected that the proposed increase 1n fine revenue would be
$1,105,753 1n addition to the amount collected under the fee schedule existing at that
time. Using this projected mcrease and revenues collected 12 months prior to the fee
change, one could assume that $1,926,424 1n total revenues would be available in FY

s Exhibit 2 ==
CVC Fees Charged
to Persons Convicted of Crimes
Year Fee
Went Into Fee
Effect Amount Types of Offenders Charged

1976 $10.00 Assessed against persons convicted of any felony or a
Class 1 or Class 2 misdemeanor except persons convicted
of driving under the influence, drunkenness, or disorderly
conduct.

1980 $15.00 Assessed against persons convicted of any felony or a
Class 1 or Class 2 misdemeanor except persons convicted
of driving under the influence, drunkenness, or disorderly
conduct.

1988 $30.00 Assessed against persons convicted of a felony.

$20.00 Assessed against persons convicted of a Class 1 or Class 2

misdemeanor except persons convicted of public drunken-
ness or disorderly conduct. Persons convicted of drving
under the influence were added to the group of persons
required to pay the $20 fee.

Source: Code of Virginia §19.2-368.18.

18




1989. It appears, however, that the increase 1n revenues currently expected will fall

far short of this projection, unless revenue collection increases substantially in the
remaimng months of FY 1989.

Projecting revenue from fines or explaining changes in fine revenue can be
difficult because the amount collected depends on many factors. For example, the
money collected for the CIC fund depends on the number of criminal conwvictions, the

ability of felons and misdemeanants to pay fines, and the collection efforts of circunt
and general district court clerks’ offices.

Figure 6 compares the revenues earned 1n the first four months following
the recent statutory change 1n offender fees with the same months one year earlier.
Assumng the first four full months following the statutory amendment areindicative
of monthly revenues for FY 1989, the statutory change may result in additional
revenues of approximately $451,000. When this amount 1s added to total revenues
collected during FY 1988, 1t 1s possible that total fine revenues collected 1n FY 1989
would be approximately $1,351,165.

Figure 6

Effects of Statutory Fee Increase:
Comparison of May-August Fine Revenues
for 1987 and 1988
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Source: JLARC staff review of DWC financial data for the CVC Program,
FY 1987-FY 1989.
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This increase may be a conservative estimate. Not all of the circuat and dis-
trict courts may be aware of or have had time to fully implement collection of the ad-
ditional fines for misdemeanants, felons, and persons convicted of DUI offenses.
Therefore, projections for the first four months following the statutory change may
understate the amounts to be collected in later months.

Fund Mav Break Even In FY 1989

If the CVC program had not received $300,000 of general fund monies in
FY 1988,1t would have experienced a $339,069 operating deficat. As will be discussed
later 1n this chapter, the CVC program received a subsidy of approximately $57,000
through the workers’ compensation program. When this subsidy1s accounted for, this
operating defiait equals almost $396,521. If the financial condition of the CVC
program m FY 1989 1s the same as 1t was 1n FY 1988 excluding the general fund
momnes, the actual increase 1n fine revenues may be sufficient to replace the general
fund momnies (Table 3).

The report of the Virgima Crime Commuission included 1n 1ts projection
that claims from victims of DUI offenders would result in additional awards of
$200,000. If awards increase by this amount, the expected net increase 1n fine
revenues for FY 1989 will be only $251,000 ($451,000 revenue increase minus
$200,000 1n awards). This would eliminate the expected surplus of $54,479 and
instead result 1n an operating deficit of $145,521. According to CVC program staff,
however, very few claxms have been filed by victims of DUI offenders 1n the first four
months following the statutory change. If this continues for the remainder of F'Y 1989,

e —

Table 3 mmsm— —— m—

Effect of Change in Offender Fees on
Program Deficit

Expected 1ncrease 1n revenues, FY 1989 $451,000
CVC program defiait, FY 1988 ($ 39,069)
Subsidy to CVC program, FY 1988 ($ 57,452)
General Fund momes, FY 1988 ($300,000)
Adjusted operating defiait ($396,521)
Expected surplus $ 54,479

Source: JLARC staff analysis of DWC financial records in FY 1989.
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the $200,000 projected increase 1n claims will be overstated and the fund could break
even.

RECOVERING PROGRAM COSTS

The Industrial Commussion 1s not charging the CIC fund for the total costs
of admmmstering the CVC program. Approximately 26 percent of the total adminis-
trative costs of the program for FY 1988 were paid from revenues collected to operate
the workers’ compensation program. The CIC fund 1s charged a fee for each
evidentiary hearing and Commission review, which partially recovers administrative
costs of DWC employees involved with CVC appeals. However, the total amount
charged does not fully recover DWC admimistrative costs for the CVC program.

Program Costs Are Not Fully Recovered

Revenues 1n the CIC fund are used to pay the costs and expenses incurred
toimplement the CVC program. However, personnel costs of DWC staff who perform
duties supporting the program are currently paid with revenues from the DWC’s ad-
mimstrative fund. This financial management practice prevents accurate reporting
of the total admmstrative costs of the CVC program and does not provide for strict
fund integrity

Fund integrity 1s a generally accepted concept related to special funds.
Under fund integrity, momes collected for a specific purpose or from a specific source
are 1n turn expended only for that purpose or group. The momes are not to subsidize
other purposes or activities. For example, fund integrity requures that monies
collected for the purpose of operating the workers’ compensation program be spent
solely for that purpose. The amount of CVC admimstrative costs subsidized by the
DWC administrative fund 1s not significant in terms of total workers’ compensation
expenditures and would not materially affect charges to insurance companies and
employers. However, the practice violates the concept of fund integrity and could po-
tentially become sigmificant if the CVC program continues to grow

Although the total cost of operating the CVC program in FY 1988 was
$218,491, approxamately $57,000 of this cost was not paid with revenues from the CIC
fund (Table 4). Approximately 53 DWC staff, primarily responsible for operating the
workers’ compensation program, regularly provide some support services for the CVC
program (Table 5). The estimated cost of the amount of time these staff spend on the
CVC programequals $68,202, or approximately 31 percent of the CVC program’s total
admimstrative expenses for FY 1988. In calculating the amount of CVC admimistra-
tive expenses not currently charged to the CIC fund, the total 1s reduced by $10,750
which will be recovered in FY 1989 for appealed cases. This results in unrecovered
funds of about $57,000.
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Table 4

Unrecovered CVC Administrative Expenses

FY 1988

A raty
CVC personnel costs for DWC employees 1n FY 1988 $ 68,202
Personal services 102,317
Contractual services 31,851
Supplies & materials 2,098
Continuous charges 861
Equipment 13,162

Total administrative expenses: $218,491
Less amount charged to CIC fund for FY 1988 expenses (150,289)

Less cost to be charged for 1988 appealed cases @$250 each  _(10,750)

Total unrecovered CVC expenses: $ 57,452

Source: JLARC staff analysis of CVC’s administrative costs.

The amount of personnel costs not recovered was estimated because DWC
employees do not maintain time allocation records. Annual salaries were prorated
according to estimated percentages of time 1n a typical year reported by individual
DWC staff involved in CVC Diwvision activities. The Industrial Commission could
accurately calculate the amount of personnel costs to be recovered if staff were
required to fill out weekly time sheets.

The failure to recover all program-related personnel expenses was most
pronounced in the DWC’s fiscal office. In a typical year, staff in this division
collectively perform duties for the CVC program which amount to almost one full-time
equivalency position.

h 1 1

Each time an appealed CVC case results in an evidentiary hearing or a
Commussion review, the DWC charges the CIC fund $250. This charge was first made
1n 1980 and increased from $50 to $250 1n 1982. It1sintended to recover from the CIC
fund the costs associated with having the Commussioners and deputy commissioners
consider CVC appeals. However, the current charge does not represent the true cost
of their time.
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Table 5 = —

Salary and Fringe Benefit Costs of DWC Staff -
Who Provide Services to the CVC Division

FY 1988
Commussioners $11,295
Chief Deputy Commissioner &

Richmond Deputy Commissioners 3,742
Richmond Bailiffs 3,641
Alexandra Regional Office 3,343
Lebanon Regional Office 452
Norfolk Regional Office 4,937
Roanoke Regional Office 3,186
Fiscal Staff 17,797
Mail Room Staff 2,772
Personnel 442
Clerk’s Office Staff 1,324
Data Processing Specialist 586
Law Clerk 185

Total Salary Cost $53,702
Fringe Benefits Cost** 1450
TOTAL $68,202

*Salary costs based on reported percentages of time spent on CVC Division-related
duties 1n a typical year.

**Fringe benefits costs calculated using DWC’s rate of 27 percent of salary expense.

Source: JLARC staff analysis of DWC personnel costs.

In FY 1988, the CIC fund was charged a total of $16,000 for CVC hearings
and reviews conducted in FY 1987 (64 hearing and reviews @ $250). The amount
charged for hearings and reviews 1n FY 1988 was $10,750. However, this amount will
be charged during FY 1989 because of fund shortages. The actual costs associated
with having Commissioners and deputy commissioners consider CVC appeals was
probably much higher than these amounts, because additional DWC staff were also
involved 1n these appeals. Regional office staff, bailiffs, and the Clerk’s office are all
mvolved 1n appeal-related actinities. If one assumes that all DWC staff wath appeal-
related responsibilities spent only one-half of the time they devoted to the CVC
programin FY 1988 on appeals, the time they devoted to the CVC programin FY 1988
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on appeals, the amount would still have exceeded the FY 1988 charge of $10,750 by
almost 80 percent.

Recommendation (1). The DWC should ensure that staff time spent on
CVC activities are accounted for and charged to the CIC fund on a routine basis. This
could be done by having DWC staff keep time allocation sheets on a regular basis or
by examining time records for a test period and estimating the cost to the CVC
program. If a test period 1s used to estimate DWC staff time, the estimate should be
recalculated periodically to ensure 1ts accuracy

ALTERNATE SOURCES FOR FUNDING THE CVC PROGRAM

It may become necessary for the General Assembly to consider additional
funding sources 1n the event federal funding for the CVC program 1s eliminated or
awards continue to increase. Several options are available for consideration.

Forty-four states and the District of Columbia have crime victims’ compen-
sation programs. Table 6 illustrates funding sources for these programs. Most of
these states (73 percent) fund their programs at least in part with offender penalty
assessments. Approximately 38 percent of the states fund their programs, at leastin
part, with general fund monzes. Sixstates fund their programs withboth offender fees
and general funds.

There are a number of ways the State could increase funding for the CVC
program. First, offender fees could be increased. Some states charge offenders fees
based on a scale. For example, 1n Califorma a person convicted of driving under the
influence of alcohol or intoxicants may be assessed by the court system a fee ranging
from $10 to $10,000. Other states add a surcharge to fines 1mposed on offenders. For
example, Delaware charges 15 percent of the fine amount.

Second, the types of offenders against whom fees are assessed could be ex-
panded. Several states assess fees against all persons receiving criminal convictions,
mcluding those convicted of traffic offenses. For example, New York assesses
misdemeanants and felons and adds $25 to every traffic offense.

Finally, other revenue sources could be tapped even though they do not
provide a direct link between offenders and victims. For example, general funds could
be used. Some court-based compensation programs charge a small filing fee. Some
states use bail forfeitures as an additional funding source. Other states have
authority to use profits from offenders’ publications on their criminal activities to
fund their compensation programs.
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Table 6

State Funding Sources for
Crime Victims’ Compensation Programs

State Funds Assessments | Revenues Other®

Colorado [ ]
Connecticut ®
Delawars .
Distnct of Columbia [ [}
Flond [ ) [ ]

Kentucky L ] [ ]
Loursiana [ ]

Rhode island

South Carolina [

Tennessee ® [ ] [ ]
Texas ®

yoming

* Other funding sources inciude receipts from offenders’ profits on publications related
to their cnmes; receipts from persons who are incarcerated, on probation, or on work
release; and other miscellaneous sources.

Source: Yicti i ;

National Orgamization for Victim Assistance, 1988.
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III. The CVC Claim Process: Timeliness,
Public Awareness, and Establishing a Claim

The Crime Victims’ Compensation (CVC) process begins for crime victims
once they learn about the existence of the program, fill out an application, and send
1t to the CVC Diwvision. CVC Diwvision staff receive the claim application, determine
the eligibility of the claimant, and set up or “establish” the claim file. Once the claim
1s established, CVC staff conduct an investigation to determine the validity of the
claim. The CVC Diwvision director decides to award or deny the claxm after the
nvestigation 1s completed.

Several concerns have been expressed about the CVC claim process.
Crime victims who make claim applications (claxmants) and victim and witness
assistance program staff who assist crime victims have complained about lengthy
delaysin processing claims and receiving program benefits. Additional concerns have
been expressed regarding the adequacy of: (1) program information, (2) the claim
application, and (3) eligibility guidelines.

TIMELINESS OF EMERGENCY AND REGULAR CLAIMS

An analysis of crime victim claims established 1n FY 1987 revealed that
significant delays exist from the receipt of the application until the final determina-
tion of the claxm. While portions of these delays cannot be directly controlled by the
CVC Division, the Division staff can increase timely processing by making some
admmstrative improvements. The CVC Division has informal processing goals for
claims. These goals guide the processing of emergency and regular claims and appear
to be reasonable. The processing goal for emergency claims and regular claims s 30
days and 90 days, respectively While the division contends that 1t meets these goals,
an analysis of all emergency awards made in FY 1987 and a sample of regular claims
revealed that average processing times exceed these goals.

Emergency Awards D M Inten

As mentioned earlier, §19.2-368.9 of the Code of Virginia permits emer-
gency awards 1n cases where a regular award will probably be made and “undue
hardship will result to the claimant 1if immediate payment 1s not made.” An emer-
gency award may be made for up to $2,000. CVC Division policy allows an emergency
award to be made only for earmings lost due to crime-related injunes. This distinction
1s made because the division director believes medical service providers will wait to
recerve reimbursement for services provided to claimants.
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The CVC Division has aninformal goal of 30 days to process emergency re-
quests. However, the division does not appear to track 1ts processing times for these
requests.

An analysis of processing times for all emergency claims established in FY
1987 that recerved emergency awards revealed that only 37.5 percent of these awards
were processed within 30 days (Figure 7). The processing times for 62.5 percent of all
emergency awards did not achieve the goal. The average processing time for FY 1987
emergency awards was 62 days.

A separate review of a sample of FY 1987 requests for emergency benefits
revealed thatin over one-third of the cases, no decision was made to award emergency
benefits. Processing of these 64 requests took an average of 143 days.

These lengthy delays in processing emergency requests and awards for
emergency benefits 1impede the immediate payment of benefits to offset undue
hardship to claxmants. Consequently, the process for awarding emergency requests
does not fulfill statutory intent.

Figure 7
Processing Times for FY 1987
Emergency Awards

7.5%
over 120 days
37.5%
15.0% 0-30 days

91-120 days ™

¥

20.0%
61-90 days

20.0%
31-60 days

NOTE: This analysis was based on the entire population of FY 1987 established dlaims
which received emergency awards. Forty emergency awards were made.

Source: JLARC staff analysis of claims awarded emergency benefits 1n
FY 1987
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The CVC Diwision has an informal goal of 90 days to process claims
requesting regular benefit decisions. While claimants can expect that decisions on
regular benefit requests will take longer than emergency requests, processing of
claims for these benefits averaged 133 days. Less than one-third of these claims were
processed within the 90-day goal. Further, more than one-third of these took more
than four months to process (Figure 8).

The remaiming portions of this chapter contain a number of findings and
recommendations to 1mprove the mitial portions of the CVC process. Subsequent
chapters address the CVC claim investigation, decision-making, and appeal proc-
esses.

PUBLIC AWARENESS

A crime victim’s claim can only be established and investigated if the
victim1s aware of the CVC program’s exastence and makes an application for benefits.
The Industrial Commssion 1s statutorily responsible for promoting the program. In

Figure 8
Processing Times for FY 1987
Regular Benefit Decisions

32.6%

0-90 days
40.0% /
over 120 days

Y 27.4%

91-120 days

NOTE: This sample was based on a stratified sample of 129 clams. Results were weighted to reflect the
occurrence of each ciaim type in the entire population. The weighted sample size 1s 5704,

Source: JLARC staff analysis of FY 1987 sampled claims.
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addition, several local entities assist with this function. Some of these local entities,
such as victim and witness assistance programs, also refer crime vactims to the CVC
program, help them understand the program’s benefits, and aid themn filling out the
program’s application forms.

CVC Division staff and staffin the DWC indicated in interviews that they
have sigmficantly reduced efforts to promote the CVC program 1n the past several
years. Promotional activaties currently entail updating program brochures and ap-
plications, and distributing them on request to victim and witness assistance
programs, Commonwealth’s Attorney offices, law enforcement agencies, and others.
The CVC program may need to refocus its efforts in this area, however. Lack of
attention towards these efforts may give the program a poor public image and result
1n poor commumecation with local victim referral agencies.

A solid foundation for the program depends on adequate commumecation
of the program and the appropriate tools to establish a claim. Commurcation about
the program 1s not currently adequate. The application form used by the program
lacks valuable information to assist a victim 1n applying for program benefits.
Further, language on the form 1s unduly complex.

Public Awareness Efforts Could be Improved

Section 19.2-368.17 of the Code of Virginia charges the Industnal Com-
mission with responsibility to “establish and conduct a public information program
to assure extensive and continuung publicity and public awareness of the provisions”
of the CVC program. This section was also amended 1n 1986, requunng law
enforcement agencies to make reasonable efforts to inform vactims of their rnghts to
file claxms.

Currently, efforts to ensure extensive and continming public information
are minimal. Commumncation of program mformationis not well developed. Thismay
result 1n the perception that the CVC Diwvision 1s not responsive to crnme victims
across the State.

Public Information Actiwvities Should Be Refocused. The Industrial Com-
mission does not conduct an active, extensive, or continuing public information
program for the CVC program. However, program brochures are available and
distributed upon request. The division also has a toll-free number available to
claxamants wishing to obtain information on application steps, program benefits, and
any other aspect of the claim process.

Decreased public awareness efforts on the part of the division may also
result 1n the perception that it 1s not responsive to crime victims’ needs for program
information. This perception has, in some instances, been reinforced when the
Division has been slow to 1mtiate activities designed to increase public awareness.
For example:
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While a toll-free phone number 1s available for use by the public,
the division did not list this number under an entry for the Crime
Vietims’ Compensation program until FY 1986. Prior to that
time, the number was listed under the Industrial Commission.
Pressure from the Crime Commisswn resulted in this change.

Although the number of claims set up by the program has been rising over
the last few years, 1t appears that this increase can be linked to factors unrelated to
public relations activities by the director. First,1in January 1986, the division discon-
tinued telephone screemng of victims to determine who should receive application
forms. CVC staff now send applications to all victims who inquare about the program.
Secondly, an increase 1n the number of CVC claims coincides with the establishment
of local victim and witness assistance programs (Figure 9), as well as the enactment

of legislation 1n 1985 to require police officers to inform victims about the CVC
program.

Figure 9
Comparison of Rise in CVC Established Claims
and the Total Number of Victim and Witness
Assistance Programs
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NOTE. The nse in claims may also be atltributed to 1985 statutory changes requinng police officers
to inform victims about the CVC program.
Source: DWC Annual Reports FY 1980-FY 1986; CVC and DCJS staff.
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A limited role 1 public awareness activities may be appropriate given the
current increase 1n claims established and awarded, and the existence of victim and
witness assistance programs in many localities. However, this decreased role1s only
appropriate if victim and witness assistance programs have adequate knowledge of
the CVC program and promote awareness of 1t. Further, victim and witness
assistance programs with full-time staff exist 1n only 34 localities 1n the State (Figure
10). Victims 1n localities without these programs are not as likely to find out about
the CVC program and take advantage of 1t. The CVC Diwvision’s public information
efforts should be targeted to these areas of the State.

Communaication of Program Information to Victim and Witness Assistance
Programs Could Be Improved. The existence of victim and witness assistance
programs provides the CVC Division with an inexpensive means of dissemmnating
information to the public. However, CVC Division staff do not build on this advantage
by fully utilizing these programs to increase public awareness.

Victim and witness assistance programs provide services and assistance
to victims and witnesses of crimes through local government agencies. Often these
programs are located in Commonwealth’s Attorney offices or local law enforcement
agencies. These programs help victims and witnesses maneuver through the criminal
justice system by providing information on the investigation and adjudication of
crimunal cases 1n which they are involved. They also provade speafic information and
direction to victims applying for crime victims’ compensation.

Victim and witness assistance programs have resulted in wader dissemi-
nation of information about the CVC program. According to CVC program data, the
majority of victim referrals to the program onginate from these local victhm and
witness assistance programs, as well as Commonwealth’s Attorney offices and law
enforcement agencies. These programs are able to identify and directly contact
victims, and they provide victims with brochures describing services available to
them, including crime victims’ compensation. They also provide information through
public speaking. The programs often supply applications for compensation to victims
and assist them 1in filling out the forms, notanzing the forms, and compiling the
needed documentation the CVC Division requures to support their claims.

However, interviews with victim and witness assistance program coordi-
nators in July 1988 revealed that coordinators lack in-depth information on victim
eligibility, available benefits, information needed to investigate a claim, and other
program policies and procedures. Consequently, coordinators cannot always provide
adequate gmdance to victims, and claimants must contact CVC Division staff
frequently for this information.

The Division appears reluctant to commurcate specific program informa-
tion to victim and witness program coordinators. In September 1987, the Crime
Commussion asked the division director to draw up program gmdelines, policies, and
procedures to assist local victim and witness assistance programs in making refer-
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rals. As of September 1988, the director still had not developed these guidelines.
Although the division director solicaited comments and suggestions on the guidelines
from the victim and witness assistance program coordinators, the division director
did not supply them with any draft copies on which to comment. Coordinators finally
met on their own 1mtiative to draw up questions they have on CVC policies and
procedures. They provided these to the division director in August 1988.

The Department of Criminal Justice Services (DCJS) 1s responsible for
providing support, gmdance, oversight, and funding to victim and witness assistance
programs. DCJS also functions as Virgimia’s central coordinative body on the admim-
stration of criminal justice. However, the CVC Division has no formal policies and
procedures to work with DCJS 1n disseminating program information to these local
agencies or resolving coordination and commumcation problems.

Recommendation (2). The Industral Commission should ensure that 1t
1s complying with statute by prowniding public information on the CVC program.
Public information activities should focus on areas of the State which do not have
victim and witness assistance programs. In addition, the Industnal Commission
should require the Division director to document public awareness efforts and
activities so that 1t may ensure compliance with statute.

The CVC program should further enhance its public awareness efforts by
working with the DCJS to 1mprove communication and coordination with local victim
and witness assistance programs. DWC agency management should ensure that a
formal process exists to work through DCJS to ensure better commumcation and
cooperation with these local programs. In addition, the CVC program director should
develop and distribute program gwdelines, policies, and procedures to DCJS and
victim and witness assistance program coordinators.

Claim Application Form Needs Revisi

The CVC Diwvision director has been sensitive to the need to develop a
thorough application form to help facilitate claims investigations. The application
form has been revised several times over the last few years. The current CVC appli-
cation forms five pages and was last revised inlate FY 1988. However, the form does
not provide some information to claxmants necessary to expedite claim processing. In
addition, some language in the application form 1s still complex.

The Form Does Not Provide Some Necessary Information. The first page
of the application form provides information on the statutory and program critena
which must be met to qualify for program benefits. It also provides examples of
benefits the program does not cover. Finally, it provides brief instructions to the
person filling out the form.
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Several problems are evident on the form. Statutory gumidelines regarding
conditions for which claims cannot be awarded are not current. The form does not
inform claimants that collateral resources, such as life mnsurance, may be used to
reduce their benefit award. In addition, the form does not direct the claimant to
specify the names of policy beneficiaries along with the life insurance data collected.
Lafe insurance coverage 1s subtracted from the award total because 1t 1s a collateral
resource. However, CVC staff cannot accurately use this information unlessitisclear
who benefits from the policy

The 1nstructions on the form do not include information or directions on
how to file arequest for an emergency award. If a claimant 1s applying for emergency
benefits, he or she must check a small box at the end of the employment imnformation
on page three of the form. However, 1t does not provade information to claimants
explaiing that they must have lost wages to qualify for an emergency award or that
the maximum wage reimbursement 1s $200 per week.

Finally, the form contains no area for claimants to specify the type of
benefits they are requesting. Instead, comprehensive information 1s collected 1n all
cases on employment, medical expenses, funeral expenses, and other expenses. Ifthe
form contamed an area to specify which benefits were being requested, Division staff
would be better able to focus their investigative efforts.

Language Could Be Simplified. The last page of the application form
contains four notanzed statements. A claimant’s signature on this page indicates
that the claimant: (1) understands the contents of the claim, (2) provides accurate
information, (3) consents to have payments made directly by CVC to the service
providers, and (4) agrees to provide the Commonwealth with any damages collected
through future third-party settlements and authorizes the State to sue 1n the name
of the claimant (subrogation).

While these four statements may be necessary to ensure that the best
interests of the Commonwealth are met, the language 1s unduly complex and contains
legal jargon. For example, one statement begins with language stating, “I covenant
that no release has been or will be given m settlement for or compromise with any
third person who may be liable for damages to me....” This complexity makes 1t
difficult for the claimant to understand the terms.

Recommendation (3). The CVC director should review the application
form for CVC benefits and update it as needed to ensure statutory changes are
reflected 1n 1t. Instructions should be included on what information 1s requured to
obtain certain program benefits, and an area of the form should obtain information
on the type of benefits the claimant 1s requesting. In addition, language should be
simplified.
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THE FIRST STEP — ESTABLISHING A CLAIM

Application forms are available from CVC Division staff, local victim and
witness assistance programs, Commonwealth’s Attorney offices, and law enforce-
ment agencies. An application form generally must be submitted wathin 180 calen-
dar days after the occurrence of the crime or the death of the victim. The Industnal
Commussion may extend this filing period to two years if good cause for the extension
can be shown.

When an application has been submtted, CVC clerical staffreview the ap-
plication form for completeness. If the application 1s incomplete, the claxmant 1s
notified 1n wrting of the information needed to process the claim. In some cases, the
application 1s returned to the claimant with a letter stating what 1s needed for
completion.

If the application 1s complete, a case file1s set up and a case number 1s as-
signed based on the fiscal year in which the crime occurred. At this pomnt the file
becomes an “established” claim. According to CVC policy, a letter 1s then sent to the
claimant acknowledging receipt of the application. CVC staff then assess eligibility
based on information contained in the application form. In most instances, thisisa
cursory step to determune if the claim complies with the most obvious statutory
eligibility criteria, such as whether or not the application was filed waithin 180
calendar days of the date of the crime.

Several problems affect the current process used to establish a claim. Ap-
plications are not acknowledged promptly upon receipt, and some claimants do not
receive an acknowledgement at all. Written policies and guidelines regarding eligi-
bility and allowable benefits are lacking or deficient. Division guidelines are not clear
regarding how contributory conduct by the victim should be assessed. In addition,
division staff are out of compliance with statutory language guding eligibility
determinations for family members.

ictim Application n k 1

Most claim applications are received by the Division through the mail. The
dinision director stated that acknowledgement letters are sent to all claimants.
However, review of FY 1987 established claims revealed that almost 59 percent
lacked letters acknowledging receipt of the application. This deficiency violates the
program’s procedure manual, which directs staff to send acknowledgements to all
claimants once the file 1s set up.

An acknowledgement letter isimportant for several reasons. First,1t dem-
onstrates common courtesy towards the claimant. Second, 1t informs the claimant
that the claim 1s being investigated. Third, 1t provides CVC staff the opportunity to
immediately request any additional information needed.
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The acknowledgement letter could serve one other important purpose. In
the event that the claimant does not supply the program with adequate information
to make a claxm decision, statute allows the program to deny benefits and close the
claim file provided the claimant recerved 90 days prior notification of the information
needed (§19.2-368.5:1 Code of Virginia). CVC staff could use the acknowledgment
letter to request the needed information from claimants and inform them of the statu-
tory provision to close claims 1n the event the information 1s not received. The
acknowledgement letter could then provide division staff with the formal documen-
tation needed to close the claim if the claimant fails to provide adequate support for
the claim within 90 days after notification. This notification to claimants would
expedite the claim process by alerting claimants to the need for a prompt response.

Recommendation (4). The CVC Diwvision should ensure that ac-
knowledgement letters are sent to all program applicants. If information from the
application 1s incomplete, the acknowledgement letter could include an itemization
of the imnformation needed. In addition, the letter should notify the claimant that
needed information must be received within 90 days from the date of the ac-
knowledgement letter or the claim will be closed.

to Guide Eljgibility Determinations

Program benefits are available if a crime victim’s claim meets specific
statutory requirements. Statutory eligibility requirements for the CVC program are
contained within three different sections of the Code of Virginia. This provides a
foundation for determining eligibility

The CVC Diwvision has few written policies or gumdelines on eligibility de-
terminations and allowable benefits to ensure: (1) claims are treated consistently, (2)
decisions are appropriate, and (3) new staff, 1f hired, have adequate gudance 1n
deternmmng claimants’ eligibility or allowable benefits. This deficiency may haveled
to the imncorrect 1nterpretation of statutory language regarding family eligibility
determinations. In addition, the Division does not provide adequate documentation
of some eligibility determinations m claim files.

Statutory Eligibility Requirements. Section 19.2-368.10 of the Code of
Virginia prohibits the Industrmal Commussion from making awards unless the
following conditions have been satisfied:

¢ a crnime has actually been committed in Virgima,

¢ the crime directly resulted in personal physical injury to or death
of the victim, and

* police records show that the crime was promptly reported to the
approprniate authorities withm 120 hours of the crime occurrence.
(The Commussion can extend this crime reporting period in cases
where delayed reporting 1s deemed justified.)
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Victiminjuries or deaths resulting from almost all crimes as defined by the
Code of Virginwa (and under common law) are compensable under the Act. As of April
11, 1988, 1njunes or deaths resulting from persons driving under the influence of
alcohol, narcotics, or other intoxicants or drugs (DUI offenses) are compensable.

A second section of the CVC Act defines a victim as “a person who suffers
personal physical injury or death as a direct result of a crime.” A third section of the
CVC Act 1dentafies the following persons as eligible for awards under the crime
victims’ compensation program:

* a victim of a crime,

* a surviving spouse, parent, or child, mcluding posthumous
children, of a victim who dies as a direct result of a crime,

* persons, except law enforcement officers engaged 1n the
performance of duties, who are injured or killed while trying to
prevent a crime, including an attempted crime, or trying to
apprehend an offender,

* a surviving spouse, parent, or child, including posthumous
children, of a person who dies as a direct result of trying to prevent
a crime, including an attempted crime, or trying to apprehend an
offender, or

¢ any other person legally dependent for lis principal support upon:
(1) a crime vactim or (2) any person who dies as a direct result of
such crime.

The Act states that those who are criminally responsible for the crime which resulted
in the claim are not eligible to receive program benefits.

Eligibility Guidelines Should Be Developed. The CVC Division has few
written eligibility guidelines other than the Code of Virginia and a few Industral
Commssion opimions to assist staffin determining claimants’ eligibility for program
benefits. This deficiency was noted by the Crime Commssion, who specifically
requested the program director to develop wnitten gudelines. Lack of written
gudelines can result in inapproprate decisions and inconsistent treatment of claims.

The CVC program now has numerous claim records from which a compre-
hensive set of gmdelines to assist staff wath eligibility determinations could be
distilled. Currently, determinations depend on word-of-mouth, tenure of employees,
and their ability to recall previous claxms and decisions. Wnitten guidelines would
assist 1n ensuring that staff receive needed guidance, similar claims are treated
consistently, and decisions are appropriate.
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Guidelines Should be Drafted to Clearly Define Allowable Benefits. CVC
program benefits are available if the claimant has no other collateral source which
will cover the expense. Exhibit 3 provides an overview of the four types of benefits
awarded to eligible crime victims. These benefits are: (1) total or partial loss of
earnings, (2) funeral or burial benefits, (3) medical expenses, and (4) other expenses
resulting from the crime. The CVC Division has no written guidelines specifying what
types of “other crime-related unrexmbursed expenses” are covered and under what
circumstances they are compensable.

An examination of a sample of claims established in FY 1987 revealed that
rexmbursement for “other expenses” was provided 1n some cases for the following:

¢ prescriptions paid for by the victim,
¢ eye glasses,
¢ ambulance services,

* mileage to and from hospitals, physicians’ offices, or mental health
counselors’ offices, and

* moving expenses for rape victims.

In one letter to a claxmant CVC staff defined compensable moving ex-
penses as: the truck rental for moving, reasonable labor for moving, utility reconnec-
tions for moving (but not deposits), and loss of the security depositi1f alease 1s broken.
Division staff also stated that support services, such as child care services or
housekeeping services, may be retmbursed. However, 1t 1s not clear under what
circumstances these may be reimbursed.

Documentation Should be Required for Assessing Victim Contribution.
As mentioned earlier, the CVC Act excludes offenders, accessories, or accomplices to
the crime from eligibility This exclusion necessitates an evaluation of whether or not
the victim contributed 1n any way to the commssion of the crime. In fact, CVC
program gudelines instruct staff to evaluate the “innocence” of the victim. However,
file documentation on how evidence was used to determine victim contribution and
how contribution was assessed by CVC staff 1s not always present.

Statute allows for a claim to be rejected entirely or benefits to be reduced
1fthe claiaminvestigation reveals that the victim’s conduct contributed to theinfliction
of his or her injuries. The CVC program has guidelines to determine the degree of
victim contribution and the resulting percentage reduction in benefits (Exhibit 4).
According to these gudelines, “contribution 1s determined by the action portrayed by
the victim at the time of or immediately preceding the crime.”

According to data provided by the CVC Division director, over one-quarter
of the claxms established 1n FY 1987 were demed because the program director

39



Exhibit 3

Benefits Available Under the CVC Program

Type of Compensation
Lost Wages:
Total loss of earnings

Partial loss of eamings

Death benefits

Funeral or Bunal:

Medical Expenses:

Pregnancy resulting from
forcible rape

Counseling

Other Related Expenses:

*The total amount of benefits awarded cannot exceed $15,000.
A claim must have a mimmum value of $100 to receive benefits.

Rate or Amount

66 2/3% of the victim's
average weekly wage**

66 2/3% of the difference
between the victim's
average weekly wage
before the injury and weekly
wages earned after injury

66 2/3% of the victim's
average weekly wage

Actual unreimbursed
costs

Actual unreimbursed
costs

Actual unreimbursed
costs

Actual unreimbursed
costs

Actual unrembursed
costs

Limitations®

Compensation cannot
exceed $200 per week.

Total compensation plus
the victim's actual eamings
cannot exceed $200

per week.

» Compensation cannot
excesd $200 per week.

+» Dependents of victims
are entitled to compensation
in accordance with the
Workers' Compensation Act,
§65.1-65 and §65.1-66.

$1,500

Compensation cannot
exceed $60 per hour.

Expenses must be for
ordinary and necessary
services In lieu of those

the victim would have
performed for himself and
his tamily, or for those
incurred as a direct result of
the victim's injury or death.

**The victim’s average weekly wage 18 defined by the Workers’ Compensation
Act 1n the Code of Virginia §65.1-6.

Source: Code of Virginia §19.2-368.11.1.
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determined that the claimant contributed to the infliction of his or her injuries. Be-
cause alarge number of claims may contain elements of victim contribution, adequate
documentationis essential to avoid unnecessary appeals and to treat claimants fairly

Recommendation (5). The CVC Diwision director should develop writ-
ten policies and guidelines to aid staff in the establishment of claims. These policies
and gudelines should specifically address eligibility requirements, the defimtion of
allowed program benefits, and required file documentation for cases involving victim
contribution.

Exhibit 4

CVC Criteria Used to Determine
Victim Contribution

Percen 10N ntribution F' r

No Reduction If the victim did not contribute to the
commussion of the crime 1n any fashion or
was provoked by the defendant 1n a man-
ner threatening bodily harm to the victim,
and the victim acted 1n self-defense.

25 percent reduction If the victim was provoked by the defen-
dant 1n a manner 1n which bodily harm to
the victim appeared unlikely and the vic-
tim used poor judgment because of intox-
cation or other drug involvement.

50 percent reduction If 1t appears that the defendant was pro-
voked by the victim 1n a manner in whach
bodily harm appeared unlikely

75 percent reduction If1t appears that the defendant was pro-
voked by the victim in a manner in which
bodily harm to the defendant appeared 1n-
tentional.

100 percent reduction If 1t appears that the defendant was pro-
voked by the victim 1n a manner in which
bodily harm to the defendant was unques-
tionable.

Source: CVC program guidelines, 1988.
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Eligibilitv Decision. rding Famil m
D mply With

Section 19.2-368.2 of the Code of Virginia states that family members of
the person criminally-responsible for the crime are generally ineligible for program
benefits. Family 1s defined as: (1) any person related to such person within the third
degree of consanguimty or affimity [i.e., related by either ancestry or marrage], (2)
any person residing in the same household with such person, or (3) a spouse. However,
family members are eligible 1n cases of spousal rape (in which the victim prosecutes
the spousal offender), bona fide marital separation (in which the victim prosecutes the
offender), incest, mental derangement, or cases 1n which the terms of the award can
be structured in such a way as to prevent the criminally-responsible person from
benefiting from the award.

CVC Diwision staff interpret this section to mean that claims mvolving
family members should alwaysbe denmied if the criminally-responsible family member
could benefit in any way from the award. While this appears tobe apractical approach
to these claims, 1t violates the statutory language for awarding benefits to family
members.

Recommendation (6). CVC Division staff should ensure that eligibility

determinations regarding family members are made 1n strict compliance with
statutory provisions.
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IV. Investigating Claims

Investigating crime victim compensation {CVC) claxms mvolves two pri-
mary activities: (1) requesting needed supporting documentation and (2) reviewing
claim files whenever documentation s received and at periodicintervals to determine
whether files are complete and ready for a claim decaision. CVC Division staff conduct
thorough claim investigations to ensure State funds are spent on eligible, valid
claams. However, delays affect both activities undertaken 1n the claim investigation
process. The division’s formal investigation policies are limited, and the procedures
currently used to execute mvestigative functions are cumbersome. Few processing
standards exist and Division staff do not consistently adhere to them. In addition, the
current utilization of existing staff adds to investigation delays.

Bequests for Supporting Documentation Present Problems

After a claim has been established, CVC Division staff must send out form
letters to request any documentation needed to support the claimed expenses and the
occurrence of the crime. Claims cannot be properly assessed until supporting docu-
mentation 1s requested and received. The types of documentation requested are

determined by the nature of the claim and the recmbursements being requested by the
claimant.

If the requested supporting documentation 1s not received by CVC, a
subsequent request 1s usually made. According to the division director, if second
requests go unanswered, staff will exther make another request or render a claim de-
casion based on the documentation which has been collected. However, 1if medical
documentationis not received after a second CVC request, the responsibility to secure
and submit the needed information 1s transferred to the claimant.

Problems associated with these information requests stem from: (1)
failure to tailor the types of requests made to the nature of the claims, (2) use of form
letters which do not clearly delineate the types of information needed, and (3) delays
1n both requesting and receiving the needed documentation.

Information Requests Do Not Always Relate to the Nature of the Claim.
Requests for information are sent out by the CVC Division to ensure that crime
victims’ compensation claims are for crime-related expenses not rexmbursed by any
other source. The division’s procedure manual states that information from
Commonwealth’s Attorney offices and law enforcement agencies should be requested
for every claxm, while other requests should be specific to the type of claim (emergency
or regular) or the type of rexmbursement requested by the claimant (Exhibit 5). This
policy was not always followed for the FY 1987 established claims that were reviewed.
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Exhibit 5

Information Requests Made
by the CVC Staff

Information

SQ urce

Commonwealth’s Attorney

Law enforcement
agency

Employer

Hospital

Physician

Physician
Physician

Local social
service agency

District Social
Secunty office

Insurance company

Veteran’s
Administration

Virgima Employment
Commussion

Funeral home

Claimant

Claimant

Type of
Information

Beg uest
Eligibility
Eligibility

Wage loss

Medical expenses

Wage loss
(disability period)

Medical expenses
Counseling prescription

Collateral resources

Collateral resources

Collateral resources

Collateral resources

Wage loss

Death benefits

Wage loss
(disability period)

Miscellaneous

Type of Claim
Deaision

Regular

Emergency,

Regular

Emergency,

Regular
Regular

Emergency

Regular
Regular
Regular

Regular

Regular
Regular

Regular

Regular

Emergency

Regular

Source: JLARC staff analysis and CVC Division Procedure Manual (1988).
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Analysis of these sampled claims also showed that claum decisions were
further delayed when division staff requested and waited to recerve information not
related to the nature of the claims. CVC Division policy states that clerical staff are
to send information requests to employers, hospitals, physicians, social services,
social security, msurance agencies, the Veteran’s Admimstration, the Virgima
Employment Commussion, and funeral homes only when applicable. JLARC staff
found that clerical staff do not always use the nature of the claim to determune what
information to request. As previously mentioned, the current application form does
not provide any means for the claimant to1dentify which benefits are being requested.
Consequently, division staff appear to send out information requests to any sources
1dentified on the application regardless of applicability

The current application form requests that claimants submit any support-
1ing documentation they might have at the time of application for benefits. Division
staff do not appear to use this supplemental information to determne whach informa-
tion requests do not need to be made. This results in the collection of duplicate
supporting documentation. In addition, it adds unnecessary paperwork to the
workload of government agencies and others.

Review of a sample of claims established in FY 1987 revealed that
additional information such as offense reports, copies of medical bills and prescrip-
tions, funeral bills, and 1insurance statements were submitted by 66 percent of the
claimants (39 out of 59). In 17 of the 39 cases (44 percent), division staff still made
another request for this information. This practice yielded unnecessary duplicate
information 1n 14 of the 17 cases. Decisions 1n these cases were delayed pending
receipt of this duplicate documentation.

Analysis of a sample of claims established 1n FY 1987 also revealed that
division staff do not always request needed information. This results 1n unnecessary
delays and could potentially result in 1naccurate claim decisions. Division staffstated
that: (1) wage reitmbursements cannot be decided 1n emergency request cases without
documentation of the claimant’s disability period (most often supplied 1n disability
statements completed by treating physicians), and (2) a copy of a medical doctor’s
prescription for mental health counseling 1s needed to make counseling reimburse-
ments. However, file documentation of a CVC request for a disability statement was

not found 1n 33 percent of all emergency claims established and awarded 1n FY 1987
(13 out of 40).

A separate analysis of a sample of emergency requests in FY 1987 with no
emergency awards showed that file documentation of a CVC request for a disability
statement wasnot provided 1n 21 percent of the cases (5 out of 24), although the claims
had been processed. In addition, the medical prescriptions required tomake decisions
on mental health counseling reimbursements were not always requested for the
claims reviewed 1n which these reimbursements were made.
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Recommendation (7). The CVC Division director should 1dentify specifi-
cally which documented i1tems are absolutely essential to conduct claim investiga-
tions for each type of benefit provided by the program. The procedure manual should
be revised to formally delineate which documentation should be requested for each
type of program benefit. The manual also should be revised to officially requare
division staff to send out requests for these essential items 1n all applicable cases and
to ensure that staff, using the nature of the benefitsrequestedineach case, donot send
out information requests for unnecessary items.

The division staff should be trained by the director to evaluate the types
of additional information submitted by claxmants. If the documentation submitted
can be used mn place of documentation from an outside source, staff should use this in-
formation to eliminate some of the imitial information requests made.

Letters of Request Need Revision. CVC Diwvision staff have developed an
extensive set of standard form letters to make imtial requests for supporting
documentation. These letters are useful for specifying what additional information
1s needed to process a claim. However, analysis of claims established in FY 1987
showed that follow-up requests were required approximately 46 percent of the time
because the information either was not received or only part of the information was
recewed.

The format and language of imtial request letters may be responsible for
many of the subsequent information requests which are needed. For example, an
1mtial request to a physician asks for the submission of a completed physician certi-
fication for patient medical records, an itermzed statement of the victim’s charges,
and any payments received since the date of the crime. The format of this request
could be modified to highlight each i1tem being requested.

References to the Code of Virginia contained in these letters can be
confusing because no explanation is provided on how the Code relates to the informa-
tion being requested. Often physicians submut patient records and no 1termzed bills
or vice versa. In addition, these letters do not stress the importance of completing
questions on the certification form related to the victim’s disability period. Conse-
quently, many physicians do not complete the disability portion of the form or submit
signed blank forms. This may also occur because physicians interpret “disability”
differently than CVC staff for the purposes of making a claim decision. The follow-
up requests needed in these cases result in additional delays in making claim
decisions.

Form letters used to make follow-up requests also do not enable the
recipients to quickly determine what information 1s being requested. This resultsin
responses which omit needed information or in the submussion of documentation
which has previously been submutted to the CVC Division. For example,
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The letter used to make a subsequent request to a physiwcian
states, “... we have not recetved a response to our letter of (date), a
copy of which 1s enclosed.... I have enclosed another Physiwcian
Certification form to be completed and returned with the patient’s
history and an itemized statement as detailed in our previous
letter ”

In many cases, the division may have already received two of these three types of in-
formation from physicians. However, follow-up requests are not modified to reflect
the mformation which 1s still needed. Physicians frequently submt everything
requested 1n these follow-up letters, resulting in unnecessary duplication of documen-
tation. This duplication can be costly for claimants because some hospitals and
physicians charge claimants fees ranging from $1 to $50 for filling out CVC’s reports

and for making copies of patient records. These charges are not rexmbursed by the
CVC Diwvision.

Form letters to claxmants directing them to obtain needed information
from hospitals, physicians, or other sources that have failed to provide 1t to the CVC
Division also need revision. The letters currently used for this purpose do not state
that if the requested information 1s not submitted within 90 days (failure to perfect
the claim), the division will close the claim. In addition, these letters are unclear,
resultingin confusion over whatinformation the claxmant needs to provide tothe CVC
Division.

Recommendation (8). The CVC Division director should revise the form
letters used to make both 1mtial and subsequent requests for information. In cases
where an acknowledgement letter 1s used to request information from claimants, the
division’s subsequent information requests should remind claimants of the 90-day
deadline for submitting the information. In cases where follow-up letters are sent to
claimants to request information previously requested from other sources, a 90-day
deadline for submtting the required information should be clearly stated.

All request letters should delineate 1n a checklist fashion exactly what in-
formationis needed. For example, the letters to physicians should contain alist of all
the possiblei1tems that a physician mght be asked to provide, such as medical records,
1itemmzed medical statements, the physician certification form, and the disability
period. Then, using this listing, division staff could check off the items which are
actually needed from a specific physician.

Requests for documentation should contain brief explanations of the items
being requested, including an explanation of why the information 1s needed. In
addition, relevant citations from the Code of Virginia should be explained 1n the text
of the letters.

Delays Found in Requesting and Receiving Information. Some delays
associated with claim investigations cannot be controlled by CVC Division staff. For
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example, staff cannot directly control the length of time 1t takes for outside sources
to submit information once 1t hasbeenrequested. Delays, however, are influenced by
(1) the number of information requests made, (2) the timeliness of the imtial requests
for information, (8) the use of the division’s subpoena power to obtain needed
information, and (4) the length of time division staff allow to elapse before making a
subsequent request. These aspects of claim investigations can be controlled and
momntored by Division staff to ensure more timely processing of claims.

The CVC Division has a formal policy designed to directly control the
delays 1n making imtial information requests. According to this policy, 1mtial
requests for supporting documentation should be sent out within five calendar days
after receipt of the application. This goal appears reasonable. However, the imtial
requests made for a sample of claims established in FY 1987 were not always made
within the prescribed time period. All types of imtial requests are not made for each
claim and 1n some cases the related data was not available for analysis. Among the
claims sampled, imtial information requests to Commonwealth’s Attorneys, employ-
ers, and hospitals were sent out 1n mine calendar days, on average. Longer average
delays were found for sampled information requests to law enforcement agencies (10
days), physicians (14 days), mmsurance companies (31 days), local social service agen-
cies (38 days), and the district soaial security office (63 days). Among the emergency
request cases sampled, an average delay of 37 days was found for sending disability
statements to claimants or physicians.

Analysis of these sampled claims also showed that average delays in the
receipt of most types of information for these claims were not excessive (Table 7).
However, there are wide ranges in the amount of timet takes to receive documenta-
tionn specific cases. CVC Diwvision staff currently take no steps to control these wade
ranges in response times.

Aspreviously mentioned, 1nformation requests are frequently made forin-
formation which 1s not necessary to make a claim determunation. While the division
director does have subpoena power delegated to him by the Industrial Commission-
ers, he stated that he has never exercised1t. Letters of request for documentation do
not stipulate a cut-off date for returning the requested information, and follow-up
requests are not made within any standard time period.

Analysis of claims established 1n FY 1987, as previously stated, indicated
that almost one-half of the claims (46 percent) needed subsequent requests for
information. The required follow-up requests were not made within 60 days after the
mmtial requests for 71 percent of these claims. The length of time which elapses
between the 1mtial and subsequent requests in these cases directly impacts the
overall investigation time. The CVC Division currently has no processing standards
which specify when subsequent information requests should be made. Therefore,
many claims may not be processed 1n a timely manner.

The CVC Division director also should undertake other activities to control
the vanability in the delay between requesting and receiving supporting documenta-
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Table 7

Response Times After Initial Requests
for Supporting Documentation

Number of
Requests Average Range

Source Examined* (in davs) (in days)
Commonwealth’s Attorneys 81 19 2-159
District Social Secunty
Offices 5 19 4- 72
Law enforcement agencies 126 24 3-240
Physicians 68 44 4-205
Claimants or physicians 35 47 4-195
(disability statements)
Employers 73 48 2-294
Hospitals 74 48 2-300
Local soc1al service
agencies 11 67 6 -349
Insurance companes 14 71 6 -235

*Note: Not all requests are made for every case in the sample. A total of 129 cases were
examined. Averages were rounded to the nearest day.

Source: JLARC staff analysis of a sample of FY 1987 established claims.

tion. Requests for information should include an explicit statement about the
program’s authonty to subpoena needed records and provide a specific cut-off date of
no more than 30 calendar days for returning the requested documentation.

If the requested information 1s not received by the Division by this date,
the director should ensure an immediate follow-up request 1s made. The follow-up
letter could include a statement explaining how the recipient will benefit if the
requested information is submitted promptly Forexample, a physician mght be told
that promptly submitting the requested information will permit the CVC Division to
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make a claxm decision quickly and provide timely rexmbursement to the physician. As
a final course of action, the division director could exercise his subpoena powers if he
encounters difficulty or resistance 1n collecting requested information.

Recommendation (9). The CVC Division director should take steps to
ensure that all imtial requests for information are made within five days from receipt
of claim applications. Staff compliance with division policy should be momtored by
the director as part of his regular review of claim files.

The division director should also provide specific details 1n information
requests to obtain documents by certain dates. Specific reference to the director’s
power to subpoena documents should be made if difficulties 1n obtaining information
occur.

Pr for iewing Fil igati 1

As supporting documentation 1s received, CVC Division staff place this in-
formation in the appropnate claim file and review the file contents. In addition, each
file must be periodically reviewed by CVC Division staff to evaluate file completeness.
The current procedures used by division staff to review claim files are cumbersome
and resultininvestigative delays. Thereis currently no quick method for determining
what information has been requested or received for a specific claim.

Inconsistent adherence to the division’s 30-day review policy and current
file call-up procedures result 1n excessive delays between receipt of an application and
the rendering of a claxm decision. Existing procedures, designed to provide priority
processing for emergency requests, are not always followed. In addition, some
Diwvision staff currently perform some file review duties whach are clerical in nature
and could be better performed by the division’s two clerical positions.

File Review Procedures Need Reuvision. CVC Division staff currently
review claim files whenever supporting documentation 1s received and at predeter-
mined 1ntervals to determune file completeness. However, the division lacks an
efficient process to deterrine which information requests have been received.
Consequently, claim decisions are sometimes made before all requested information
has been received, or the decisions are delayed while division staff wait for duplicate
mformation to be received.

When supporting documentation 1s received by the CVC Division, staff
who examine claxms sift through the imtial request letters and place a check mark on
the one which corresponds with the documentation being inserted 1n the file folder.
No formal notations or summaries are made to record what information has been
received or what information needs to be requested for a second (or subsequent) time.
To determine which follow-up letters should be sent, staff sift through the mmitial
request letters to see which ones have not been marked with a check. Ifany requested
documentation has not been received, staff then mail standard follow-up requests.
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If diision staff could tell at a glance what information had been requested
and still not received, valuable time could be devoted to other processing duties. The
development and use of a file checklist would assist 1n the 1dentification of file
contents and also reduce the number of information requests which go unanswered.
This checklist should be attached to the inside of each claim file and used to document
where requests for information have been sent, when the requests were sent, and
when the requested information was received.

Recommendation (10). The CVC Division director should develop a file

checklist for use in reviewing claim files. Use of this checklist should be made
mandatory

Irregular File Call-up Causes Delays in Investigation. The CVC Division
does not have a formal call-up system for tracking file review dates. The division has
a goal to review every file at 30-day intervals. However, the current manual system
used to set review dates for claim files 1s outdated and does not ensure that this goal
1s met. Consequently, delays 1n follow-up requests for information are excessive and
claim decisions are unnecessarily postponed. Furthermore, when reviews are not
conducted on schedule, the claimant could be penalized by having the claim closed for
a failure to perfect 1t within the 90-day time period.

CVC Division staff whoinvestigate claims use a manual file call-up system
toreview claxms in which they note review dates on their calendars. If the 30-day call-
up date 1s already full, staff schedule a particular claim for review on the next
available working day This practice extends the delays between reviews which

subsequently delays both follow-up requests for documentation and claim decisions.
For example,

A claim established on December 5, 1986, had review dates that
exceeded 30-day intervals. The delay between receipt of the appli-
catwon and the division’s final decision was 259 calendar days.

Inutial information requests for this claim were sent to the
Commonuwealth’s Attorney, local law enforcement agency, victim’s
employer, and three hospital service providers on December 15,
1986. The law enforcement agency and the victim’s employer re-
sponded within 30 days. However, division staff did not send fol-
low-up requests to the Commonwealth’s Attorney and the three
hospitals until March 17, 1987 (after patient records and physti-
cians’ reports but not itemized bills had been recewed from each).
It should be noted that itemized hospital bills for all three hospi-
tals were submitted by the clavmant at the time of application.

By May 18, 1987, all duplicate wtemized hospital bills had been

recewed by the CVC Dwision. On May 20, 1987, the
Commonuwealth’s Attorney notified Diwision staff that as a result

51



of the criminal proceeding in the case, one offender was paying
$5,900 tn restitution over a two-year period. Apparently, division
staff still needed information on the victim’s disability period.
However, they did not write to the clarmant until July 8, 1987, to
request a completed disability statement. This statement was
recewed on August 7, 1987, and an award decision was entered
by division staff on August 21st.

Lengthy review intervals directly impact overall claim processing times. They result
1n delays for requesting follow-up information, impede the timely receipt of needed
documentation, and prevent claim decisions from being made within the program’s
90-day processing goal. For claims established in FY 1987, analysis showed that CVC
Division staff took more than 90 days to reach a claim decision for 67 percent of the
claims.

Recommendation (11). The CVC Diwision should implement an auto-
mated file call-up system to use 1n conjunction with 1its file checklists. This system
could be designed sumilar to the one currently used for the workers’ compensation
program and could be 1mplemented on the division’s new computer system.

Clencal staff should be trained to handle greater responsibility for review-
g the completeness of claxm files so that other division staff can devote their time
to final reviews and decision-making. A clerical staff member could call up all claims
that are scheduled for review, pull these records from file storage, and review the
checklists for each file. If the file1s complete, 1t could then be given to the appropnate
staff for an award determination. If the file 1s still incomplete, the clerical staff
member would be responsible for sending out any needed follow-up requests for
information and entering a new call-up date into the automated system.

In addition, the CVC Diwvision director should develop a file review
procedure with two distinct steps to reduce the length of time between receipt of an
application and disposition of a claim. First, clerical staff should review files at two-
week 1ntervals to 1dentify supporting documentation which has not been recerved.
Division clerical staff should immediately make any needed subsequent requests.
This practice would ensure that claimants have an ample opportumty to provide the
information needed to perfect a claim within 90 days. Second, division investigative
staff should review files at 30-day intervals to determine file completeness and make
award decisions 1n a timely manner.

Emergency Requests Should Be Given Investigation Priority CVC Diwni-
sion staff stated that they use special informal procedures to investigate emergency
requests by making award decisions upon receipt of information from law enforce-
ment agencies, employers, and disability statements from either claimants or phys:-
cians. These informal procedures, however, were not always followed for the
emergency awards made for claims established in FY 1987 For 29 of 40 emergency
award cases, the three required documentation items were received prior to a claim
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decision. However, CVC staff did not assign these 29 cases prionty processing once
the necessary documentation was received. Instead, an average of 22 days passed
before the award decisions were made.

As previously mentioned, a sample of FY 1987 emergency requests which
did not receive emergency awards were not given priority processing. Average
processing time for this sample was 125 days. Review of this sample also showed that
1n 17 percent of the cases division staff failed to make needed subsequent requests for
the disability statements required to verify lost wages. Inthese cases, when disability
statements were not recerved after makinginitial requests, CVC Division staff did not
make an emergency award for lost wages.

Recommendation (12). Special investigation procedures for investigat-
g emergency requests need to be developed by the CVC Diwvision director and
incorporated into the division’s procedure manual. Division staff should adhere to
these procedures for all emergency requests. Documentation from law enforcement
agencies, employers, and a disability statement from treating physicians should be
requested 1mmediately for all emergency requests. If this needed documentation is
not recerved within two weeks, follow-up telephone requests should be made. Staff
should make decisions on emergency requests as soon as the required :tems have been
collected.

53



54



V. Approving or Denying Claims

After the claim has been established and investigated, the claim file 1s
reviewed for a final time by Crime Victims’ Compensation (CVC) Division staff. The
CVC Division director then decides to either award or deny the claim. If benefits are
awarded, the payment 1s processed through the Department of Workers’ Compensa-
tion, the Department of Accounts, and the State Department of Treasury If benefits
are denmed, staffin the CVC Division send the claimant a denial letter. Thisisthefinal
step 1n the claim process unless the decision 1s appealed.

The CVC Division director has significantly increased the number of
decisions he makes on claims. In FY 1986, the director made decisions to award or
deny benefits on 56 percent of the claims open that year (276 of 497 claims). By FY
1988, the director had made decisions on 78 percent of the claims open that year (970
of 1248 claims). While the number of claim decisions has increased dramatically,
more can be done to 1mprove the decision-making process to ensure that claims are
processed 1n a more timely manner and decisions are adequately supported.

Currently, delays exist between the final receipt of investigative informa-
tion and the decision on the claim. Some claim decisions require better documenta-
tion. The method of determining the award amount needs clanfication and the
division’s communication with claimants on award decisions 1s not adequate.

Delays Exist Between the Final Receipt of Claim Information
nd the Claim Decision

The claim 1nvestigation process concludes with a final review of the claim
file. This final file review serves to venify that all documentation has been received
and the benefit amounts can be calculated. CVC Division staff may also telephone
medical providers to determine that the medical bill in the file 1s the final or most
recent bill for the claimant. The division director then makes a decision to either

award or deny benefits. Table 8 illustrates the number of decisions made on claims
over the last three fiscal years.

CVC staff send aletter to the claxmant with specific information about the
award or demal after the claim decision 1s made. In addition, the victim and witness
assistance program coordinator who referred the victim to the program may be
notified of the outcome of the claim, although no specific information surrounding the
decision 1s released.

Analysis of a sample of claims established 1n FY 1987 revealed that delays
exist between the receipt of all supporting documentation for claims and the decision
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Table 8

Number of CVC Claim Decisions
(FY 1986 - FY 1988)

FY 1986 FY 1987 FY 1988
1 Needing Decision

Claims carned over from

previous fiscal year not available 221 303
Claims established

durmg year 493 843 889
Claims reopened

during year _4 25 96
TOTAL CLAIMS TO BE DECIDED 497 1,089 1,248
Claim Deaisions Made
Imitial awards 189 456 455
Reopened claims awarded 3 21 51
Imtial demals 84 307 459
Reopened claims denzed _0 2 _5
TOTAL CLAIM DECISIONS 276 786 970

Note: Statistics in this table reflect the CVC claim database as of September 9,
1988. The CVC Division director has indicated that modifications have
been made for the FY 1988 data since that time.

Source: JLARC analysis of CVC claims database, FY 1986-FY 1988.

to make an award. These delays were particularly long for claims that requested
emergency awards. On average, about 50 days elapsed from the receipt date of the
final claxm documentation to the date a decision was made on emergency requests.
For all other claims, almost 45 days elapsed between the date that final documenta-
tion was recerved and the date a decision was made. Better control and momtoring
by the program could improve the timeliness of claim decisions.

Recommendation (13). The CVC Diwvision should expedite its claim
decisions. The division should establish a formal policy for the processing time to
make an award decision. A deasion should be rendered within one week after full
documentation has been received on the claim.
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S Claim Decisions Lack Ad te D (ati

The CVC Division conducts a rgorous imvestigation prior to making a
claim deasion. The 1investigations often result mn the collection of numerous docu-
ments pertaining to a claxm. However, 1n many cases, claim files do not contain ade-
quate documentation to support claim decisions. This makes 1t appear that the
standards for decisions vary among different claims.

A review of all FY 1987 emergency award decisions revealed that these
decisions are documented inconsistently in the claim files. CVC Division policies and
procedures require only three documents 1n order to make an emergency award: the
police report, the employer’s report (which contains wage mmformation), and the
disability statement (which documents the existence of a disability and period of time
the claimant or victim 18 unable to work). Division staff reported that this require-
ment 18 followed for all claims requesting an emergency award. However, actual
practice vares. In approximately 27.5 percent of the emergency awards, documents
required by CVC policies were missing from claim files at the time CVC staff made
emergency decisions. In other claim files, the claim deasions had been delayed,
sometimes for months, until the required documentation was eventually received. In

a few of these cases, awards for regular benefits, including lost wages, had been made
without the necessary documents.

In one case, an emergency award for $500 in lost wages was made
before the disability statement was recewed. A second emergency

award for $1,000 was made when the disability statement was
recewed.

* % %

An emergency request was made by another claimant for lost
wages. Documentation of medical bills, earnings and the police
report had been recewed. No decision was made by program

staff, however, until the disability statement was received several
months later

Review of F'Y 1987 established claims showed that CVC staff also made
decisions to award regular benefits to almost 15 percent of the claims pror to
receiving all requested documentation. As with emergency awards, lack of adequate
documentation of claim decisions for regular benefits makesit appear as though some
claims requure a different level of proof to render a decision than others.

Recommendation (14). The CVC Division should evaluate 1ts required
documentation policies for emergency and regular claims. If the requrements are
reasonable and necessary, the staff should begin consistently following these require-
ments. Ifthe requirements are not reasonable and necessary, they should be revised

and followed. Required documentation to make a decision should be consistent among
claams requesting sumilar benefits.
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me A Decision 1dB i

Award decisions are currently made only after CVC staff have received
supporting documentation from all sources. Many claxm decisions could bemade after
receving only a limited amount of information. Information from law enforcement
agencies and Commonwealth’s Attorney offices supply eligibility information to make
animtial decision to award or deny benefits. For example, these information sources
indicate whether or not the victim has cooperated with law enforcement agencies, con-
tributed to the mfliction of injuries, or whether or not sufficient proof of the criminal
incident exists. Some clear-cut demal decisions could be made as soon as the Division
receives documentation that the statutory eligibility criteria have not been met by the
claimant.

JLARC staff found about 44 percent of the denials on FY 1987 established
claims resulted from information provided by either the Commonwealth’s Attorney
offices or law enforcement agencies. Their responses were recerved withuin 22.5 days
on average. In such cases, 1t1s not necessary for Division staffto delay a claim decision
until all other requested supporting documentation has been received.

Recommendation (15). The CVC Diwvision should adopt an approach to
making claim decisions in which information from Commonwealth’s Attorney offices
and law enforcement agencies can be used as soon as1t1s recerved to make some claxm
decisions. If the claim does not conform to statutory eligibility cntena 1t can be
1mmediately demed.

Virginia, like most states, reduces the claimant’s award by the availabil-
1ty of other collateral sources to pay for crime-related expenses. This1s done to ensure
that crime victims do not take advantage of recovering twice for the same expense and
to ensure that other victims who may need the compensation can benefit from the
program. The identification of collateral resources 1s a frequent reason for the CVC
Division to deny a claim.

The CVC Division makes awards for only those expenses not actually
rexmbursed by other coliateral sources, such as car insurance, disability insurance,
lifeinsurance, health insurance, Medicard, Medicare, the State and local hospitaliza-
tion program, Social Security, or other third party payment sources. In fact, division
staffrequare claimants to apply for benefits from other collateral resources before they
will make an award determination. This action ensures that the programis providing
benefits to the most financially needy claimants.

Dunng FY 1988, legislative and judicial decisions changed the method for

calculating CVC awards. First, the General Assembly eliminated the required $100
deductible on all awards. Prior to April 11, 1988, a deductible of $100 was applied to
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all awards made to claimants, unless the claimant was 65 years of age or older.

Currently, a ernnme victim’s claim must have a mimimum value of $100 1n order to
receive benefits.

Second, a Court of Appeals decision altered the method used by the CVC
program to calculate the award amount. The Court of Appeals decision raises some
questions regarding the basis for making the award decision (Jennings v_Division of
Cnme Victims’ Compensation Fund). The Court of Appeals decision was based on a
strict interpretation of statutory language. The decision stated that the Division
director and the Industrial Commssion should follow a specific order to make an
award. First, eligibility should be determined. Next, they should determine whether
the award s allowed. Ifthe award is allowed, the amount should then be determined.
Next, the award amount should be apportioned among claxmants 1f necessary, and
finally, 1t should be reduced by the amount of payments received or to be received from
collateral sources. Clarification of the current method for determiming awards s still
needed to provide the director with information on how to treat crime-related
expenses 1n determumng the award amount.

As shown m Exhibit 6, the division previously calculated the award
amount by using the total expenses incurred by the crime victim and subtracting
available collateral resources from this amount. The division will continue to use this
method for claims which total less than the maximum award amount. However, for
claims which exceed the $15,000 maxamum, the $15,000 maximum amount serves as
the award amount from which collateral resources are subtracted. This differs from
claims of lesser value because the starting point used to calculate the award amount
1s not the amount of total crime-related expenses.

The Jennings decision will most likely impact victims with large medical
bills that are partially covered by collateral sources, such as medical insurance. Ifthe
collateral source provides more than $15,000 towards the payment of victim expenses,
the victim will not be eligible for any benefits under the CVC program. In effect,
claxmants with some access to collateral sources are penalized even though their net
expenses may be greater than those who have no collateral resources.

Because of the imprecise phrasing in the Code, 1t 1s not clear how the
General Assembly intended awards to be calculated or how the $15,000 maximum
award amount 1s to be applied. Statutory modifications may be necessary if legisla-
tive intent 1s different from the judicial interpretation of the statute.

Recommendation (16). The General Assembly may wish to consider
amending §19.2-368.11.1 of the Code of Virginia to allow the Industrial Commission
to use the methodology 1t employed prior to the Jenmngs decision to calculate crnnme
victims’ award amounts.
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Exhibit 6

Methods for Calculating Crime Victims’
Compensation Awards

Meth d Prior to May 1
Example:

1) Calculate claxmant’s total expenses $20,000 Medical expenses
ansing from the occurrence of the 5,000 Lost wages
crime. $25,000 Total expenses

2) Deduct the amount received (or to be $25,000 Expenses
recerved) from collateral resources -16.000 Medical insurance
from the claimant’s total expenses. $ 9,000 Net loss

Determine the net loss sustained by
the claimant.

3) Make an award for the net loss, not $ 9,000 Program award
to exceed $15,000.

Current Method for Calculating Awards

1) Calculate the amount of the award, $15,000 Maximum award
not to exceed $15,000.

2) Deduct the amount received (or $15,000 Award
to be received) from collateral -16,000 Medical insurance
resources from the total award. (1,000) Difference

3) Make an award if the difference $ 0 Program award

between the award amount and
collateral resources 1s greater
than $100.

Source: JLARC interviews of the CVC program director and Jenmings v.

Diwvision of Crime Vietims’ Compensation Fund, 5 Va. App. 536
(1988).

rom ification of Award Decisions Should Be M

Figure 11 illustrates the process for making an award. Once the division
director decides to make an award, a letter1s sent to the claimant. Theletter includes
information summarizing the claim and an itemzed breakdown of the award (includ-
1ng who will be paid and the amount of the payment). Payment may be made directly
to the claxmant for expenses he or she has paid or 1t may be made directly to the
medical provider or company that provided the service to the claimant.
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Figure 11

Process for Making a CVC Award
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Source: JLARC staff representation of CVC award process.
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The CVC Division then notifies the DWC fiscal staff of the decision tomake
an award. The file1s sent to the DWC Comptroller, and staff in the fiscal office type
and prepare an invoice for processing through the State Treasury When funds from
the ernminal injuries compensation fund are available, these invoices are submtted
to the Department of Accounts to process checks for payments. The Department of
the Treasury 1ssues the checks for payment to the claimants or service providers.

Two factors may slow down the process for making an award. Both appear
to be beyond the control of program staff. First, adequate documentation to make an
award determination may not have been received. Second, money from the criminal
myuries compensation fund may not be available to pay the claimant after the decision
has been reached. However, CVC canimprove processing of awards by ensuring that
claimants are promptly notified of award decisions.

A review of FY 1987 established claims found many mstances in which
claimants were not notified promptly of the award decision. The average delay from
the time the award decision was made to the notification letter was about 15 days.
However, 1n some cases the delay was aslong as three months. It1s possiblethat some
of these delays occurred because funds were not available for the prompt payment of
benefits. However, the reason for this delay was not documented 1n the claim files.

While lack of available funding1s a problem, CVC Division staff donot con-
sistently inform claimants promptly of their decision or the reason for the delay
When payment delays occur, an explanation of the delay in receiving the award
should be added to all letters for the respective claxms. This would serve to assure
claimants that award payments will be made and notify them of when they can expect
to receive reimbursement.

In addition, some award letters did not explain why an award was reduced
or only some crime-related expenses were pard. Award decision letters to claimants
should 1include information on why the claimant or the service provider 1s not being
rexmbursed 1n full for all itemized expenses.

Recommendation (17). The CVC Diwvision should notify claimants
1mmediately of claim decisions. In cases for which awards are made, the Division
should ensure that all lettersincludeinformation on whether or not the awardisbeing
reduced by any amount and the reason for this reduction or partial payment. If money
from the criminal mjunes compensation fund 1s not available, the CVC Division
should provide an estimate of the date1t will become available and when the claimant
can expect payment.
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VI. Appeal Process

To ensure that eligible victims of crime receive every opportumty for com-
pensation, the General Assembly provides claamants with the nght to appeal
decisions. According to statute, claimants may ask the three Commissioners to
review the decision of the director of the crime victims’ compensation (CVC) program.
Claimants may appeal the decision of the three Commissioners to the Virgima Court
of Appeals and seek further appeal with the Supreme Court of Virgima.

Certain aspects of the procedure followed by the Industnal Commission to
review decisions of the division director may be construed as being contrarytostatute.
The current review procedure does not always provide claimants with an independ-
ent review of the CVC Division director’s decision. While the Industrnial Commission
does a good job of informing claimants of their nght to have the CVC Division
director’s decision reviewed, 1t does not adequately inform claimants of the require-
ments and procedures they must follow to fully pursue their interests. In addition,
the Industrial Commission uses several different procedures to resolve claimant

appeals. Very few of these procedures are written down. This sometimes results 1n
confusion among staff.

REVIEW PROCEDURES SHOULD BE REVISED

For some claxmants, a review consists of the director deciding whether to
affirm or modify his earlier decision. This1s, 1n essence, a reopening of the claimant’s
case rather than areview Therefore, this procedure may be construed as contrary to
statute.

Claimants seeking reviews of the division director’s decision must act
quickly Statute requires CVC claimants to file their requests for review within 20
days of the CVC Division director’s decision. This requirement, at times, may unnec-
essarily deny compensation to eligible claimants.

Current Review Procedures Mav be Contrary to Statute

When the CVC Division director informs claimants of his decision, he also
informs them they may request a review of his deaision. Statute requires the three
commssioners to review the director’s decision. For some claimants, however, the re-
view consists of having the director re-assess his earlier decision. This procedure 1s
actually a reopenming of the case and may be interpreted as contrary to statute.
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Current Review Procedure. When a claimant’s application for benefits 1s
demed, the division director sends the claimant a demal letter and mforms the
claimant that, “In the event that you are dissatisfied with this decision, you may file
an appeal for remew ” Once the claimant requests a revaiew, the division director
decides whether the claimant 1s objecting to the director’s determination of the facts
or his application of thelaw to the case. Ifthe division director thinks the case involves
afactual dispute, he asks the Clerk of the Commussion to schedule it for an evidentiary
heanng before a deputy commissioner (Figure 12).

An evidentiary hearing provides the claimant with the opportumty to
present evidence showing that the claim should be awarded. The claimant may
present evidence through hus or her own testimony or through the testimony of others.
It also provides the Assistant Attorney General representing the criminal injuries
compensation fund with the opportumty to question the claamant and present
testimony of witnesses showing why the claim should not be awarded. A deputy
commissioner conducts the hearing. In FY 1987, the director decided evidentiary
hearings were necessary for 11 of the 46 cases appealed (Table 9).

Following the evidentiary hearing, the director reviews the transceript and
sends a second decision letter to the claimant. This letter informs the claimant
whether the director has decided to change his earlier decision. A review of FY 1987
appeals revealed that the division director changed his decision 1n three of the 11
cases he mmtially referred to an evidentiary heanng. If the claim 1s denied, the
claxmant s agamninformed of the nght to have the director’s second decision reviewed.

Ifthe director believes the case centers on his interpretation of law, he asks
the Clerk of the Commssion to schedule a review before the three Commassioners.
During a review, the Commuissioners examine the documents in the case file to reach
a decision. They also allow claxmants to orally argue their case before the Commus-
sioners when claimants make this request. In some instances, the Commssioners
order an evidentiary heaning to be conducted because the documents which have been
collected are insufficient for them to reach a decision. In FY 1987, 35 cases were
referred directly to the Commussioners. The Commussioners scheduled evidentiary
hearings for eight of these cases. After the evidentiary hearing requested by the
Commusstionersis completed, the case1sreturned to the three Commissioners for their
decision.

Review Procedure May Appear Contrary to Statute. Section 19.2-368.6 of
the Code of Virginia provides that the person to whom the claim 1s assigned by the
Chairman of the Commission shall decide whether to award or deny compensation.
Responsibility for making imitial claim decisions has been delegated to the CVC
Division director. If the claimant disagrees with the director’s decision, then,
according to §19.2-368.7 of the Code of Virginia, “The claamant may ... apply in writing
to the Commission for consideration of the decision by the full Commssion as
provided by §65.1-97” Section 65.1-97 of the Code of Virginia provides that once a
request for a review 1s made, the case shall be reviewed by the three Commissioners.
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Figure 12

CVC Review Process
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Table 9

Cases Reviewed in Fiscal Year 1987

Total number of reviews 46

Cases referred imitially to the commissioners 35
¢ 8 of the 35 cases were referred by the
Commussioners to an evidentiary hearing

Cases referred immitially to an evidentiary hearing 11
* 5 cases, affirmed by director
¢ 3 cases, reversed by director
* 1 case, opimion by a deputy commissioner
* 2 cases, claimant failed to appear at hearing

Note: This table does not reflect the number of reviews occurring after the director
has reassessed his first decision and made a second decision on the case.

Source: JLARC staff analysis of cases appealed in FY 1987

The procedures established by these statutes require the three Commus-
sioners to review the director’s decision and decide whether to affirm, modify, or
reverse the decision. The procedures followed by the Industrial Commussion allowing
the director to1nitially decide whether the case will be reviewed by the commussioners
may’ (1) appear inconsistent with statute and, (2) add additional time to the review
process. This practice should be discontinued. In addition, the procedure 1s
misleading to claimants who could reasonably expect that a review of the director’s
decision would 1nvolve a review by someone other than the director.

Durector’s Reopening of the Case Is Not A True Review. Section 19.2-368.8
of the Code of Virginia authorizes the Industrial Commssion to reopen or reinvesti-
gate any claim at the claimant’s request or at 1ts own discretion anytime prior to two
years following the date of the crime. The procedures for reinvestigations and for
reviews are addressed separately by the Code of Virginia. A reinvestigation of a case
1snot a review If a claimant requests a reinvestigation, the Industrial Commission
may deny the request. It may not deny a request for a review

When the division director studies the hearing transcript and informs the
claimant for a second time whether he will award or deny the claim, the Industrnal
Commussion has, 1n essence, reopened or reinvestigated the director’s decision. The
claimant, however, 1s left with the understanding that his or her request for a review
has been satisfied whenin fact 1t would not actually begin until the claimant asks for
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a review of the division director’s second decision. If the Industrnal Commssion

wishes to continue routinely reopening appealed cases, 1t should inform claimants
that their cases have been reopened.

When claxmants request a review of the director’s decision, the Industrial
Commussion sometimes chooses to reopen cases instead. There appear to be two
reasons for this. First, having the director examine the transcript from an evidentiary
hearing and re-assess his earlier decision may prevent unnecessary consideration of
a case by the three Commussioners. Second, claimants may not understand the
techmeal significance of the term “review”, so when they request reviews they may be
actually requesting an opportunity to present additional evidence.

The objective of resolving disputed cases at the lowest possible level of the
orgamization 1s reasonable, sensible, and may result in cost savings to the CVC
program. The objective of providing the claimant wath an opportunity to present ad-
ditional evidence can be accomplished regardless of whether the case 1s reopened or
treated asareview When the director sends cases directly tothe three commissioners
for a review, they frequently request evidentiary hearnings to allow claimants to
present evidence to resolve factual disputes. When the director reopens a case after
the claxmant has requested a review, however, the procedure requires additional
time, misleads claxmants, and may be contrary to statute.

Statute Governing CVC Reviews Should Be Amended. CVC claimants
could be ensured an independent and efficient review of their claims if a deputy
commissioner performed the imitial review The deputy commussioner would be
responsible for: (1) hearing evidence concerming the case, (2) assessing the credibil-
1ty of the wmitnesses, (8) reviewing all documents 1n the record, (4) deciding whether
to enter an award, and (5) writing an opimon describing the evidence presented and
the rationale for the decision. If the claimant were dissatisfied with the deputy
commissioner’s decision, the case could then be transferred to the three Commussion-
ers.

This modification of the review procedure would result in several benefits
to the claimant and the Industrial Commission. First, the deputy commssioner’s
1mtial review would provide the claxmant with an independent assessment of the Di-
wvision director’s decision. Second, 1t would eliminate the necessity for a wntten
transcript unless the claxmant chose to appeal the case further to the Commussioners.
Third, the opinmion written by the deputy commissioner would assist the Commission-
ers 1n understanding the issues central to the appeal.

If the three Commussioners believed that having mne deputy commission-
ers mnterpret statutes goverming crime victims’ cases might result in conflicting
interpretations of law, only one or two deputy commissioners could be assigned to con-
duct CVC reviews. These deputy commussioners could travel throughout the State to
conduct the reivews. This would not be unduly burdensome or expensive given the
limited number claimants requesting reviews.
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Recommendation (18). The Industrial Commssion should amend its
procedures to remove the CVC Division director from the review process and ensure
compliance with §19.2-368.7 and §65.1-97 of the Code of Virginia, which require
applications for review of the director’s decision to be heard by the three Commussion-
ers. Because1t 1s desirable to simplify the review process, the Industral Commission
should assign deputy commussioners to hear and decide CVC reviews. To enable the
Industnal Commussion to make thus change, the General Assembly may wish to
amend §19.2-368.7 of the Code of Virginia. The amendment should state that a CVC
claimant’s request for review of the director’s decision shall be heard and decided first
by a deputy commussioner with the right of further appeal to the three Commussion-
ers.

T . imitati ricti

If a claxmant fails to notify the Industrial Commission in writing within 20
days of the date shown on the director’s decision letter, the request for a review will
be demed 1n accordance with §19.2-368.7 of the Code of Virginia. Of 59 FY 1987 cases
sampled by JLARC staff, seven claimants sent letters to the Industrial Commission
requesting that the division director’s decision be renewed. Of these seven claxmants,
three were demed the rnght of review because their requests were not recerved by the
Industrial Commussion within 20 days following the date shown on the division
director’s decision letter. These three requests were late by one, two, and five days
respectively The 20-day limitation also applies when employers or employees

request reviews of deputy commissioner decisions involving workers’ compensation
benefits.

Rigad appeal notification requirements 1n civil courts typically exist to
expedite court proceedings, but more 1mportantly to allow the opposing party to know
when the case has been resolved. Claxmants under the CVC Division, however, donot
have a true “opposing party” because the proceedings are not adversanal 1n nature.
This rationale for ngid appeal notification requirements does not apply to CVC cases.

The objective of the CVC Division s to compensate persons meeting the eli-
gibility requuirements. The Industrial Commussion already has the authonty to
extend several deadlines. For example, if a claxmant can show good cause for doing
so, the Industrial Commussion can extend the time to file a claim and can waive the
requirement that claimants report the crime to the proper authonties wathon 120
hours of the crime. However, if the claimant’s letter requesting a review of the
director’s decision, for whatever reason, fails to reach the Industrial Commission
within 20 days, the claimant will be demed benefits despite the ments of his or her
claxm. The program’s objective to compensate eligible persons would be enhanced by
allowing the Industrial Commssion to extend the 20-day limitation.

Recommendation (19). The General Assembly may wish to amend
§19.2-368.7 of the Code of Virginia to allow the Industrnal Commssion to extend the
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20-day time period for requesting a review when the claimant shows good cause for
an extension.

EXPLAINING REVIEW PROCEDURES

The Industrial Commssion does a good job of informing claimants of therr
right to have the Division director’s decision reviewed. Since few claimants are
represented by attorneys, many claimants would be unaware of this right if they were
notinformed of it by the Commssion. However, very few of the procedures for review
are commumcated to claimants. This results 1n claimants being unaware of numer-
ous 1mportant rights. In addition, when the Division director demes a claim, he
provides claxmants with only a brief explanation of the reasons for the demial. This
results 1n claimants being unaware of what evidence they will need to establish
during the review to rebut the Division director’s decision.

More Complete Explanation and Communication of
Review Procedures Are Needed

Although the Industrial Commussion informs claimants of their right to
have the director’s decision reviewed, claimants are not provided with useful informa-

tion concermng the process. Once claimants request areview, they must contact CVC
Diwvision staff to learn how to proceed.

The CVC program 1s designed to compensate persons meeting the
program’s eligibility requirements. Claimants should not expect to aggressively
protect their own interests as they nmghtin an adversanal setting. The CVC program
1s not like the workers’ compensation program in which the Industnal Commission
18 resolving disputes between competing parties. Claumants may be unaware that
they should fully investigate Industrial Commssion procedures to protect their
claims. Consequently,1t1s even more 1mportant that the Industral Commission fully
inform claimants on how to appeal decisions with which they disagree.

Process Should Be Communicated To Claimants Requesting Reuviews.
Claimants must go through many steps before the outcome of their review 1s known.
Each step takes varying amounts of time. The Industrial Commassion does not
routinely communicate the nature of each of these steps and what the claxmant will
be expected todo at each stepin the process. For example, when claimants are notified
they must appear at an evidentiary hearing, they are not told what will take place or
what evidence they are responsible for presenting on their behalf.

The Industrial Commssion should inform claimants of each step 1n the

review process, the amount of time required, and what the claxmant will be respon-
sible for doing at each step. This will enable claimants to prepare in advance to pres-
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ent evidence supporting their claim and will reduce claimants’ uncertainty about the
review process.

Right to Send Requests For Review By Certified Mail Should Be Commu-
nicated. The Industrial Commussion informs claimants that the Commission must
recerve their wnitten request for remew within 20 days of the date of the director’s
decision letter. Claimants are not informed, however, that if they send their requests
by certified mail, the date the letter was mailed 1s considered to be the date recerved
by the Industrnal Commussion even though the letter actually may be received several
days later.

For example, if a claxmant sends a request for a rervew on the twentieth
day of the director’s decision letter by regular mail and the letter 1s received on the
twenty-first day, the Industnial Commssion will consider the request as untimely
However, if the same claimant had sent the letter by certified mail, the request for
review would have been considered timely even though 1t may be received some time
after the 20 days following the date of the director’s decision letter. The Industral
Commussion should inform claxmants of its practice regarding certified letters.

Right to Have a Case Reopened Should Be Communicated. Industnal
Commussion staff stated that some claimants who request reviews actually are
seeking an opportunty to present additional evidence and obtain a remnvestigation of
certain evidence. To accomplish this, the Industrial Commussion could reopen the
claimant’s case and receive more evidence. If claimants were informed of their nght
to ask the Industrial Commussion to reopen their cases, fewer claimants mght
request reviews. This would help eliminate any unnecessary reviews by the three
Commussioners.

Right to Oral Argument Should Be Communicated. The Industral
Commussion has enacted the “Rules of the Industrial Commssion.” These rules
govern most workers’ compensation proceedings before the Industrial Commssion.
According to Rule 2(B), a claimant must request the opportumty to present oral
argument to the three Commssioners at the time of his or her written request for a
review If the claxmant fails to do so, the claimant loses this rght.

The “Rules of the Industrial Commuission” are not published 1n the Code of
Virgima nor are they otherwise readily available. Itis unlikely that a claamant would
be aware of the Commussion’s rules unless the claimant was represented by an.
attorney regularly practicing before the Commssion.

Claimants are not notified of the right to present oral argument to the
three Commussioners until after the time for making the request has passed. After
the Industrnal Commussion has determined that the claimant made a timely request
for a review, a copy of Rule 2 1s sent to the claimant. The Clerk of the Industnal
Commussion said that a copy of the rule 1s sent to claxmants who do not request to
present oral argument as a way to inform them they should not expect to present oral
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argument. Claxmants do not benefit from this notification that they have lost their

right to present oral argument. Claimants should be informed of the nght to request
oral argument prior to the loss of that nght.

Right To Subpoena Witnesses Should Be Communicated. When an
evidentiary hearing 1s scheduled, the claimant 1s given an opportunity to present
evidence showing why an award should be made. Often this evidence includes the
testimony of other persons. Witnesses may be compelled to attend the hearings by
being served with subpoenas issued by the Industnal Commission. Witnesses
appearing at the hearings are typically subpoenaed at the request of the CVC Division
director. According to the Commussion Clerk, rarely do claimants subpoena witnesses

to appear. This may be because claimants are not made aware of their nght to
subpoena witnesses.

According to the CVC Division director, if he1s aware of a witness who may
offer testimony favoring the claimant, the witness 1s subpoenaed. There 1s no way to
determine, however, whether the director has subpoenaed all the witnesses favoring

the claamant, because the claxmant 1s typically unaware of the rnght to subpoena
witnesses.

Recommendation (20). The Industrial Commission should prepare a
pamphlet explaxming: (1) the steps a claimant must follow to pursue a review, (2) an
estimate of the time necessary to reach each step, (8) the items the claimant will be
expected to prove to support his or her claim, and (4) relevant sections of the Code of
Virginwa. The pamphlet should also explain the claimant’s nght to send a request for
appeal by certified mail, the nght to have a case reopened, the right to present oral
argument, and the right to subpoena witnesses. In addition, the pamphiet should
explain the extent to which the “Rules of the Industrial Commission” affect CVC
appeal proceedings and that copies of the rules are available from DWC.

ni Lack D

Once the director denmies a claim, he sends the claimant a letter indicating
the demal and giving a brief explanation of the reason for the demal. For example,
a demal letter might read, “After investigating your case, we find that your conduct
leading up to the infliction of your injuries was contributory m nature.” A one totwo
sentence explanation of the basis of denial does not adequately inform the claxmant
of the rationale supporting demsal of a claim.

Claimants receiving these demal letters may infer that insufficient effort
was devoted to investigating the claim. In addition, claimants are not provided with
sufficient enidence upon which they can base their decision to appeal. This may result
1n appeals of the director’s decisions by claimants who otherwise would not have done
so1f they had known the depth of the director’s investigations and the strength of the
evidence supporting the decisions.
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The Industrnial Commssion can more effectively review the director’s
decision when the facts and i1ssues 1n dispute have been clearly ident:fied. If the
director begins 1dentifying the specific evidence upon which his oprmion 1s based as
well aslisting the reason for the denial, then the Commussioners would be able to focus
their review on that evidence. More speafic demal letters would also enable
claimants to draw the Commssioners’ attention to evidence rebutting the director’s
evidence.

Recommendation (21). The director of the CVC Division should provide
more specific information 1 his demal letter to the claimant. The letter should
specify: (1) his decision to deny the claim, (2) the statutory basis for the decision, (3)
the facts or actions on the part of the claimant showing the claim should be denied,
and (4) the sources of the director’s information. The director should cite the full text
of the specific section of the Code of Virginia upon which the demal was based.

WRITTEN POLICIES AND PROCEDURES SHOULD BE DEVELOPED

Wrnitten policies and procedures governing the CVC appeal process are
necessary to guide ongoing operations and assist with management and staff
decision-making. Although the procedure to review the Division director’s decision
1s complicated, only a few of the steps are written. The agency still depends on word-
of-mouth and long tenure of employees for communication of relevant polictes and
procedures.

The Industrial Commission can improve 1ts appeals process by drafting
written policies and procedures. Written policies and procedures are necessary to: (1)
ensure umform treatment of CVC claimants, (2) ensure compliance with statute, and
(3) provide a framework to train personnel.

The absence of written procedures has sometimes led to confusion among
Industnal Commssion staff. In one case, for example, after a claimant requested a
review of the director’s decision, the director transferred the case to a deputy commis-
sioner for a hearing. The deputy commissioner returned the file and wrote that §19.2-
368.7 of the Code of Virginia requires a review of the Division director’s decision to be
made directly by the three Commissioners rather than by a deputy commussioner.
The chief deputy commssioner then directed the deputy commussioner to conduct an
evidentiary hearing at the request of the Commissioners to allow the claimant an ap-
portunity to present evidence supporting the claim. This confusion could have been
avoirded had there been wntten policies and procedures regarding the CVC review
process.

The Industrial Commussion has changed 1its procedure to review crime

victims’ compensation cases several times. Imitially, deputy commssioners con-
ducted the enndentiary hearing, decided the case, and wrote an opinion. Because the
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Industrial Commission has mne deputy commssioners, the Commussioners felt that
having all deputy commissioners review crime victim cases mught result in several
different and possibly conflicting interpretations of the crime victims’ compensation
statutes. To prevent this problem, the Commission began requuring the CVC Division
director to review cases following evidentiary hearings and decide whether he should
reverse his earlier decision. The Commussion recently began requiring deputy com-
nussioners to decide what facts actually occurred based on the evidence presented at
the evadentiary hearing.

The Industrial Commission could enhance the efficiency of its procedures
for CVC reviews by developing written policies and procedures covering every aspect
of the review process. The policies and procedures should also set reasonable ranges
for processing times for employees 1nvolved 1 the review process.

Recommendation (22). The Industrnal Commussion should develop wnit-
ten policies and procedures defining the process for reviewing crime victim compen-
sation claims. The document should: (1) articulate the review process to be followed,
(2) address the responsibilities of each Industrnal Commission employee involved in

the process, and (3) establish recommended processing times and goals for employees
handling reviews.
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VII. Placement, Management, and Staffing
of the Division of Crime Victims’ Compensation

House Joint Resolution 184 specifically directs JLARC to study the
transfer of the Division of Crime Victims’ Compensation (CVC) to the Department of
Criminal Justice Services (DCJS). To address this 1ssue, CVC program operations
were analyzed and the placement, management, and staffing of the division were
examned. While numerous problems affect program operations, the current place-
ment of the program within the Department of Workers’ Compensation (DWC) has
not been the major cause of these problems. As reported in previous chapters,
mnadequate funding, inefficient procedures, and the lack of written policies, proce-
dures, and guidelines appear to be responsible for most of the program’s shortcom-
ngs. Nevertheless, the DWC still appears to be the best location for the CVC Division.

The orgamzation of the division 1s structurally sound, and current staff
levels appear to.be appropriate for the admimstration of the program. However,
oversight by top management needs to be strengthened to ensure that the program
1s funchioming as1intended by the General Assembly Greater efforts need to be made

to integrate the CVC program mto the Department’s management and admmstra-
tive processes and activities.

Typically, reorgamzation of State government functions 1s undertaken to:
(1) promote more effective management, (2) reduce expenses and 1mprove economy,
and/or (3) ncrease operating efficiencies. These general considerations were used to
assess the transfer of the CVC Division to DCJS or other State agencies. In addition,
the following specific assessment crnterna were considered:

* the similanty of the program’s mission to other agences 1n State
government,

* the need for access to a judicial structure to handle appeals,

¢ the need for an 1ndependent investigative and decision-making
process for the program, and

* other states’ organizational structures for similar programs.

Finally, a concluding question was addressed: are the problems that have been
observed with the CVC program directly attributable to1ts location within the DWC,
or do other factors account for these problems?

At first glance, the functions of the division appear to share common
attributes with several State government agencies and structures that deal with
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crime, criminal offenders, and the admimstration of justice. In addition to the DWC,
these mnclude the Attorney General’s Office (AGO), the Department of Corrections
(DOC), the Virgima court system, and the Department of Criminal Justice Services.
Close assessment of these entities, however, as well as the relative advantages and
disadvantages of locating the CVC program within each, indicates that the CVC
program should remain with the DWC (Figure 13).

The DWC appears to be the only agency which meets all the cntena
necessary to promote the CVC Diwvision’s effectiveness and effimency First, its
russion and activities are similar to that of the CVC program. The claim processes,
procedures, award calculations, and client interactions are similar for workers’
compensation and crime victims’ compensation claimants. This similanty enables

Figure 13
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76



DWC management to provide the CVC program with knowledgeable guidance and
experience 1n handling claims.

The DWC also provides a judicial structure for appealed claims. This
judiaial structure offers the program specialized expertise because the number of staff
handling CVC appeals 1s limuted to deputy commussioners and the Industrial Com-
mssioners. In addition, the DWC’s status as an independent agency and 1ts focus on
fair and impartial claim determinations provide the CVC program with an independ-
ent process to investigate and decide claims. Finally, operational economies ¢an be
achieved from its continued location within DWC. Currently, the DCJS estimates
that 1t would cost $44,000 1n intitial start-up costs to transfer the CVC program. This
cost would be an addition to the annual admunistrative costs for running the program.

Similarity of Missions. Similanty in mission 1s essential to successfully
locate the CVC program. The parent agency should be familiar with the types of
processes, procedures, client interactions, considerations, and outcomes associated
with the CVC program. This ensures that agency managers have the potential to
provide knowledgeable guidance when needed and can approach problem solving
with a realistic, experience-based perspective.

Exhibit 7 compares the mission and activities of the five possible locations
for the CVC program. The DWC rates the highest 1n this comparison. Both the CVC
program and the DWC share a common primary mission to determne the amount of
compensation to award citizens meeting specified eligibility critera. To fulfill its
responsibilities in this area, the DWC receives claim applications, sets up claim files,
assesses eligibility, makes decisions on awards, calculates award amcunts, and hears
contested (or appealed) cases.

The CVC program’s mission also appears somewhat compatible with that
of the Virgimia court system. However, the court system proceedings do not involve
admimstrative procedures to receive applications, set up claim files, investigate
claims, or calculate compensation amounts. An admmstrative structure would have
to be developed for the CVC program.

The CVC Division’s mission 1s not as similar to the three remaining
structures examined. The Attorney General’s Office provides legal services to the
Commonwealth, 1including representation of the criminal injuries compensation fund
during CVC appeals. Consequently, placement of the program within the AGO would
create a conflict, because the AGO would have to represent one of its own programs.
Furthermore, the AGO has limted hands-on experience with compensation assess-
ments and calculations, a major function of the CVC program.

The Department of Corrections’ mission 1s to protect the Commonwealth
from crime by controlling, housing, and rehabilitating criminal offenders. DOC may
not provide an optimal match for the CVC program because the Department’s
activities are geared towards offenders rather than victims.
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Exhibit 7 onew

Missions and Activities of Agencies

Which Could Potentially House the CVC Division

Agency

Division of Crime
Victims' Compensation

Attorney General's
Office

Department of
Corrections

Court System

Department of
Criminal Justice
Services

Department of Workers'

Compensation

(Industrial Commission)

Misslon

To provide compensation o cnme wictims,

To provide legal services to the Commonwealth and
her citizens, represent the interest of the

public as consumers, and defend the integrity

of cnmunal conwictions.

To protect the people of the Commonwealth from
cnme by assisting communities in preventing
juvenile delinquency, controlling persons
sentenced by the courts, and offering programs
fo help offenders lead cnme free lives after
release.

To provide for the judicial system of the Common-
wealth and exercise junsdiction over matters
delineated by specific statutory provisions.

To strengthen and improve the cnminal justice system
within the Commonwealth of Virginia through planning,
coordination, program development, evaluation, and
technical assistance.

To provide compensation to industnial accident

victims.

Mejor Activitles

-Administer policies set forth inthe Cnme Victims'
Compensation Act.

-Investigate and hear compensation clams.

-Determine amounts of compensation to be awarded.

~Provide legal advice and representation for State
officers and officials.

-Enforce State and federal antitrust laws.

-Provide legal information to law enforcement officials.

-Enforce consumer protection laws.

~Coliect debts owed the Commonwealth.

-Investigate Medicaid fraud.

-Operate adult institutions to ensure adult offenders
are removed from society and securely housed.

-Provide adult offendet services through the community
diversion incentive program, parole and probation
services, work release, and oversight of local and
regional jails.

-Provide block grant funding for the operation and
canstruction of facilities for community youth
programs.

-Provide probation and after care services to youthful
offenders.

Operate youth institutions.

-lssue warrants and subpoenas.

-Exercise jundsdiction over specific
statutory prowisions, including
ndictments for felories and misdemeanants
in the circuit courts, and adjudication of civil
and cnminal cases in the distnct courts.

-Provide planning, coordination, evaluation, program
davelopment, and technical assistance 10 local,
State, and private cnminal justice and related
agencies.

~Promulgate and administer regulations governing the
training of criminal justice parsonnel statewide.

-Promulgate and admmister regulations goveming the
security and pnvacy of cnminal history record
information.

-Coordinate cnminal justice information systems.

-Provide financial support to local and State eniminal
Justice agencies.

-Administer policies set forth in the Workers' Compen-
sation Act.

-Hear and investigate compensation claims.

-Determine amounts of compensation 1o be awarded.

Source: Executive Budget 1988-90, Commonwealth of Virgima.
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The DCJS provides planmng, coordinative, developmental, and evalu-
ative services to State agencies involved in the criminal justice system. DCJS
activities also include providing technical assistance to local crimunal justice agen-
cies, traxmng criminal justice personnel, and admimstering criminal justice informa-
tion systems. Finally, DCJS distributes State and federal grant monies to local and
State criminal justice agencies. The mussion of DCJS 1s not totally compatible with
that of the CVC program because DCJS does not admimister any benefit-type
programs. Instead, DCJS functions primarily as a coordinative agency that supplies
information and techmcal assistance to State and local agencies concerned with
criminal justice activities.

Accesstoa Judicial Structure. Two of the five possible locations for the pro-
gram provide ready access to a judicial structure to handle appealed claims — the
DWC and the court system. The court system could exercise junisdiction over crime
wvictim compensation cases through circuit or district court judges. However, the
potential for significant vanation in appeal determinations would exist because
relatively few appeals are made each year (46 appeals weremnitiated 1n FY 1987) and
the 200 or so circunt and district court judges would have little opportunmty to develop
specific expertise 1 the area of crime victims’ compensation. In addition, delays
affecting the processing of CVC claims could increase due to backlogs in court cases.

Within the DWC, appealed cases are funneled through deputy commis-
sioners and the Industrial Commissioners. Limting the number of staff handling
these appeals enhances the potential for consistent consideration of cases. Ifthe CVC
Division were placed in the Attorney General’s Office, DOC, or DCJS, a judiaial
structure would not be readily available.

Independent Investigation and Decision-Making Functions. CVC invest-
gations and claam decisions require an impartial atmosphere that 1s free from
confounding factors or influences that could potentially bias claim determinations.
Even the appearance of a bias must be avoided. This1simportant to ensure that both
the Commonwealth and claimants are treated fairly and 1n accordance with legisla-
tive intent, and that time-consurmng and expensive appeals are kept to a mimimum.

Two agencies appear to provide an independent atmosphere for 1nvestiga-
tive and deaision-making functions. The DWC, by virtue of its agencywide focus on
1mpartial, fair claim determinations, provides the CVC program with thus type of at-
mosphere. In addition, the DWC is an independent agency of Virginia government
whach 18 not closely aligned with other agencies or Secretarats.

The Department of Corrections has a unit that could potentially provide
these functions as well. The internal affairs unit conducts investigations of violations
of a cnminal or non-criminal nature involving DOC employees and inmates under the
department’s care. However, 1ts current activities are obviously not geared towards
dealing wath victims, and 1ts focus 1s on events and individuals insade DOC and its in-
stitutions.
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The Attorney General’s Office could investigate CVC claims. However, the
mmdependence of this activity could appear to be compromised because the Attorney
General’s Office represents the criminal injuries compensation fund for the Common-
wealth.

The primary functions of the the court system do not involve investigative
activities. These functions would have to be established 1n order for the CVC program
tooperate asintended. In states in which the court system administers crime victims’
compensation, the Attorney General’s office 1s usually charged with investigative
responsibilities.

The DCJS currently does not have a umit whach could perform investiga-
five functions. Evenif DCJS had such a umt, the independent nature of the claims
mvestigation, review, and decision-making could appear to be compromised because
of the victim advocacy role of DCJS in admimistering funds to local victim and watness
assistance programs.

Other States’ Structures Are Most Similar to Virginia’s. Currently, 44
states and the District of Columbia have some type of victim compensation program.
Other states generally have placed their crime victim compensation program in one
of four structures: (1) a workers’ compensation department or industnal board or
commission, (2)independent boards or commissions, (3) departments of public safety,
or (4) agencies responsible for the admimistration of justice (Figure 14). More states
locate their crime victims’ compensation program within their workers’ compensation
department or industrial commission rather than in other organizational structures.
Many states have also ensured that the structural placement allows for an independ-
ent investigation, assessment, and decision-making for these types of claims.
Virgima’s placement of the CVC Division appears to parallel that of other states.

Relatwonship of Program Location to Program Shortcomings. Concerns
about the CVC program have been raised by victims, victim and witness assistance
program coordinators, legislators, and others. These concerns have focused on the
adequacy of program funding, promotion of the program, lengthy delays affecting
claxms processing and the timely receipt of benefits, the cumbersome application
process, eligibility determinations, and the confusing appeals process.

The problems observed i this review, however, donot appear to stem from
the location. As discussed in previous chapters, most of these problems have
developed because: (1) claim volume has sigmificantly increased while funding has
only increased modestly, and (2) the CVC Diwvision lacks adequate written polices,
procedures, and guidelines to gmde 1ts primary activites.

Transfer of the program alone without attention to these areas would not
result 1in solutions or improvements. In addition, a start-up cost would be mcurred
if the program were moved. Further, valuable time would be expended on an effort
which would not sigmficantly improve the provision of compensation benefits to
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Figure 14

State Crime Victims’ Compensation Programs

State

Workers' Comp. or
Industrial Safety
Board

Couns/
Judiciary

Dep. of
Public Safety

Cnminal Justice
Adrministration

Dept. 01 Justice or

Dept. of Social
Services or Welfare

Dept. of
Management
or Budget

Other State
Board or
Commission

Colorado
Connecticut
Delaware

District of Columbra
Flonda

Kansas
Kentucky
Loutsiana
Maryland
Massachusetts

North Carolina

Rhode Island
South Carolina
Tennessea
Texas

2 Some nvestigative component providad by victim/wilness assistance programs.
* Multiple affiliations Courts; Attorney Genaral's Office provides investigation.
* Multiple affiliations Courts and administrative agency; Attorney General's Office provides investigation.

! Funcuonally mdependent in some states the Axtomay Generals orr ice may prowde staff assistance.

Instltute of Justlce J uly 1983 and J'LARC mtervxews w1th selected states’ officials.

U.S. Dept. of Justice, National
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eligible cnnme victims. Attention to procedural deficiencies, as well as increased
oversight of the program by DWC management, appears to be the best solution.

Recommendation (23). The CVC Division should not be relocated at thas
time. To correct shortcomings with the program, the DWC should correct procedural
deficiencies noted 1n this report. The department should submit a progress report to
the Virggzma Crime Commission by May 1, 1989 on the implementation of recommen-
dations contained in this report. A final report should be submutted to the Crime
Commussion by November 1, 1989.

men i f Division 1d Be More Effecti

The Industrnial Commussion has statutory responsibility for all aspects of
the CVC program. Much of this authority has been delegated to the CVC Division
director to oversee administration of the program. However, ultimate responsibility
still rests with the Industrial Commussioners for ensuring compliance with legislative
intent as well as efficient, effective, and timely operations. High-level management
within the DWC need to devote the time necessary to ensure that the division has
sound admmstrative operations to carry out its mandated functions.

The Industnal Commssion has provided general oversight of the program
during the past decade by delegating this task to one Commssioner. This adminis-
trative responsibility rotates among Commussioners. However, Commission work-
load and a rotating chairmanship of the Industrial Commission have prevented the
program from receiving needed oversight from top management. In the past,
management studies of the DWC have been critical of the extent to which the
Commussioners are involved in admimstrative activities because an increased work-
ers’ compensation caseload has placed additional demand on the Commission for
judicial decisions.

Inadequate oversight by top agency management results in several prob-
lems. First, communication of program information and problems 1s delayed and
sometimes altogether lacking. Second, program monitoring to ensure Commission
opimions concerning the CVC program are implemented by the CVC Division 1in
subsequent claim decisions 18 overlooked. Third, clear and consistent direction on
program policies and procedures 1s not rendered. And finally, shortcomings in
program management are not identified and corrected 1n a timely manner.

The DWC currently has an admnistrative structure which could provide
needed management oversight to the CVC Division. The Industrial Commssion
already delegates some adrmmstrative oversight responsibility to a chief deputy com-
rmussioner, requuring this position to oversee administrative directives of the Indus-
trial Commussion. The chief deputy commussioner already provides direction to the
CVC Diwvision on personnel matters, approves leave requests, approves requests for
conference attendance, and provides legal advice upon request of the division director.
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Thus function could easily be expanded to provide direction on policies and procedures,
1mplementation of Commission opimons and statutory changes, and momtoring of
program performance and operations. The chief deputy commssioner could inform
the Industrial Commussioners of problems, concerns, or accomplishments as part of
his regular, ongoing communications with them.

Recommendation (24). The Industrial Commission should delegate
management oversight responsibility for the CVC Division to the clhuef deputy
commussioner to ensure that program operations are adequately momtored. Respon-
sibility should include: (1) providing the Diwvision director with gudance on the
development of program policies and procedures, the imple mentation of Commission
opimions and statutory changes, (2) montoring division operations to ensure that
program performance 1s adequate and that Industrial Commission opinions are

1mplemented correctly, and (3) commumecating program operations to the Industrial
Commussion.

for Additional ff ionabl

The division has a director, one office services supervisor who conducts
claxm investigations, and two clerical staff. The director of the division has requested
two more staff positions. These positions, if created, would be classified as claim
examners. 1t1snot clear that these positions are needed at the present time. Recent
computer enhancements by the director have achieved some economies in the
processing of crime victims’ claxms. In addition, the staffin the divisionindicated that
the current workload does not keep the clenical staff busy on a full-time basis.

One Position Should Be Reclassified to a Claim Examiner The office
services supervisor currently spends a majority of her time conducting claim inves-
tigations. Only about 10 percent of her time1s spent supervising the clerical staff. The
Industral Commssion should reclassify this position as a claim examiner because
the supervisor’s current job responsibilities do not match the classification specifia-
tions. This would allow her to spend her time solely on claim investigations, thereby
reducing some of the division director’s workload.

In addition, the office services supervisor’s clerical functions could be
shifted to one of the clerical staff. This would increase the workload for the clercal
staff, ensuring that the workload 1s more evenly distributed and staff are used
efficiently These responsibilities along with the expanded functions recommended
n this report for these positions will ensure that clerical staff have adequate
workloads.

Recommendation (25). The Industnal Commission should reclassify
the position of office services supervisor within the CVC Division. The position should
be reclassified to reflect the current job responsibilities for examiming CVC claims.
The position’s responsibilities for clerical functions should be delegated to other
clerical staff within the division.
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Duvision Should Monitor Staff Workload Before Establishing Additional
Positions. The division should track and document workload for each of 1ts current
staff members prior to establishing new positions. Momtoring clear-cut measures of
programmatic results (outputs) and the resources required to produce those results
(inputs) will enable program management to deterrmne when new positions are
needed, document why new positions are needed, and track staff productinity yearly
as an additional management tool.

The CVC program has several outputs, such as the number of telephone
inquiries handled by the staff, the number of claims established by the clerical staff,
the number of file reviews conducted, and the number of claim decisions made. Each
of these outputs take a specific amount of staff time (inputs) to produce. Workload
could be assessed by 1dentifying measurable program outputs and determuiming how
much input 1t takes to produce each output.

For example, clerical staff reported that 1t takes one-half an hour, on
average, to establish a claim file. If setting up claim filesis the only job duty assigned
to a clencal staff member and that employee works 40-hour weeks, then that
employee should be able to set up 80 claim files each week. If the employee, on the
other hand, spends only 50 percent of available work time setting up claim files, then
that employee should be able to set up 40 claim files each week. Current clerical staff
estimated that they spend 80 percent of their time setting up claxim files. Conse-
quently, the two current clerical positions should be able to manage the set-up respon-
sibilities of over 6,000 claxms each year.

Recommendation (26). The CVC Division should establish a system to
momntor staff workload and assess the productivity of current staff members. The
DWC should not create new positionsin the division until the division can adequately
and thoroughly document the need for additional positions.
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Appendix A

APPROPRIATIONS ACT
CHAPTER 723 - APPROVED APRIL 8, 1987

Item § 1-4. JOINT LEGISLATIVE AUDIT AND REVIEW COMMISSION (110)

13. “As directed 1n Item 11, Chapter 619, Acts of Assembly (1985), and pursu-
ant to the powers and duties specified 1n §30-58.1, Code of Virginia, the Joint
Legislative Audit and Review Commussion shall plan and imitiate a comprehensive
performance audit and review of the operations of the Independent Agencies
funded 1n §§1-122 and 1-123 of this Act to ascertain that sums appropnated have
been, or are being, expended for the purposes for which such approprations have
been made, and to evaluate the effectiveness of the programs in accomplishing leg-
1slative intent. Such audit and review shall consider matters relating to the man-
agement, orgamzation, staffing, programs and fees charged by the Independent
Agencies and such other matters relevant to these appropnations as the Comms-
sion may deem necessary The Commission shall report on 1ts progress to the 1986
session of the General Assembly and to each succeeding session until its work 18
completed. In carrying out this review, the Auditor of Public Accounts and the
Independent Agencies shall cooperate as requested and shall make available all

records and information necessary to the completion of the work of the Commus-
sion and 1its staff.”
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Appendix B

HOUSE JOINT RESOLUTION NO. 184

WHEREAS, the Department of Criminal Justice Services currently admimsters 32 locally
operated victim/witness programs; and

WHEREAS, 1n addition to financial and technmical assistance, the Department also
provides tramning for these local programs; and

WHEREAS, under the present system of compensation for victims of crimes, many
recipients complain of extended delays in receiving compensation; and

WHEREAS, 1n its recent study, Victims and Witnesses of Crime (HD 10, 1988), the
Virgima State Crime Commussion reported that ‘“both wvictims and victim assistance
personnel find application and appeal procedures cumbersome and confusing”; and

WHEREAS, the Department of Criminal Justice Services may be a more appropriate
agency for dealing with the disbursement of funds to individual recipients due to its history
of advocacy In this area; now, therefore, be it

RESOLVED by the House of Delegates, the Senate concurring, That the Joint Legislative
Audit and Review Commission 1S requested to study the transfer of the Division of Crime
Victims Compensation to the Department of Crimunal Justice Services and methods to
expedite and improve the process by which claims are reviewed; and, be it

RESOLVED FURTHER, That the Virginia State Crime Commussion is requested to study
the treatment of crime victims and witnesses 1n the criminal justice system.

The reports and recommendations, if any, of the Commissions shall be submitted no
later than December 1, 1988.

The costs of this study by the Virginia State Crime Commuission are estimated to be
$9,360 and such amount shall be allocated to the Virgima State Crime Commission from the
general appropriation to the General Assembly
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Appendix C
TECHNICAL APPENDIX SUMMARY

JLARC policy and sound research practice requare a techmcal explanation
of research methodology. The full technical appendix for this report 1s available for
mnspection at JLARC, Smte 1100, General Assembly Building, Capitol Square,
Richmond, Virgima 23219.

The technmical appendix includes a detailed explanation of the speaal
methods and research employed 1n conducting the study The following 1s a bnef
overview of the major research techniques used during the course of this study

1. Financial Analvsis. Revenue and expenditure data for the CVC
program were collected from the DWC’s fiscal office for the financial analys:s.
Revenues and expenditures from FY 1981 to FY 1989 were assessed to determune: (1)
the adequacy of program funding, (2) fund integrity, and (3) adequacy of fund
reporting and momtoring.

. laim lished 1 . A strati-
fied random sample of 129 CVC claxms established in FY 1987 were selected for
review This sample included regular claims, claims for those requesting emergency
awards, and claims for victims of sexual assault, spouse abuse, or child abuse. In
addition, the entire population of claxms that recerved emergency awards mm FY 1987
were reviewed. Each claim type was weighted by the proportion that 1t represented
1n the population of 843 claims established during FY 1987 The sample was then
used to: (1) evaluate the timeliness of the claim process, (2) examine compliance with
statutory and procedural requirements, and (3) 1dentify problems or modifications
needed 1n each step of the claxm process. A more detailed explanation of this sample

selection and the analyses conducted using this sample data can be found 1n Appendix
D.

3. Review of Claims Appealed in FY 1987 All 36 FY 1987 cases in which

claimants requested a review of the CVC director’s decision were examined. The data
collected from these file reviews were used to evaluate the timeliness of the review
process and to assess the adequacy of the procedures used in the current process.

4. Structured Interviews. Qualitative data on all aspects of CVC opera-
tions and the Division’s management, staffing, and location were collected through
face-to-face interviews. In addition, data on the dissemination of program-related
information and the need for gudance and coordination of efforts for victim referral
were collected through telephone interviews with seven
victim referral sources from different geographical locationsin the State. Structured
mterviews were also conducted with:

* eleven staff members of the Department of Workers’ Compensation, and
* eight staff 1n other State agencies who have contact wath or
knowledge of the Crnmie Victims’ Compensation program.
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5. Document Reviews. Numerous documents were reviewed to collect data
on statutory and procedural requirements, program placement, and all aspects of
CVC operations and management. The Code of Virgimia was examined to 1dentify the
statutory requirements for program procedures 1in the areas of dissemunation of
information, the claim process, and the appeal process. Legislative documents were
reviewed to evaluate the placement of the program. Program policies and procedures
were reviewed to 1dentify requirements for program operation. Forms utilized in the
claim process were reviewed for clarity, simplicity, and completeness. Opimons
rendered by the Commssioners in CVC appealed cases were also reviewed to assess
the appeal process.

6. Review of CVC Statistics. Claim statistics for FY 1986 to FY 1989 were
obtained from a database maintained by the CVC Division. These statistics were
analyzed to provide descriptive breakdowns on the types and number of claims, the
nature of claim decisions, and th
e award amounts for each fiscal year.

7 Rewiew of Other States’ Programs. Laterature on victim compensation
programs 1n other states was collected from the National Orgamization for Victims’
Assistance, the United Stated Department of Justice, and the National Criminal
Justice Research Service. This literature was reviewed to evaluate alternative
sources of program funding, program placement, organization, and management.

rativ ment of Pr Placement. A convergence ap-
proach was used to assess the transfer of the CVC program to the Department of
Criminal Justices Services. Data collected from the financial analysis, the claim
review, structured interviews, document reviews, and the review of other states’
programs were evaluated together to qualitatively decide if program transfer was
needed, and if so, the feasibility of placement within DCJS.
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Appendix D

SELECTION AND ANALYSIS OF A SAMPLE OF
CVC CLAIM FILES

A review of a sample of CVC claim files from FY 1987 was undertaken to
assess the timeliness of the overall claim process and to examine specific steps in the
process for potential problems or delays. A stratified random sampling techmque was
used to select a sample of 129 cases from the 843 claims established during FY 1987
Claims established 1n FY 1988 were not used for this analys:s because some of these
cases had not been completely processed at the time of the file review, preventing
generalization of sample results to the claim population.

Sample Selection

The sample was stratified by type of claxm so that overall processing times
could be computed and compared for the different types of claims and so that
compliance with statutory and procedural requirements could be analyzed. Claim
files were selected 1n three stages to yield data on four distinct types of claims. The

sample and population sizes for each type of claxm reviewed by JLARC staff are shown
n Table 1.

Using data supplied by the DWC to1dentify the nature of the 843 claims
established during FY 1987, JLARC staff initially 1dentified 29 requests for emer-
gency benefits and 30 regular claums to be examined. This imtial review indicated
that emergency request processing times could only be calculated for those requests
which resulted 1in an emergency award.

Consequently, the second step 1n the claim file review was to review the
entire population of emergency awards for requests established in FY 1987 (40

claims). Five of these emergency award cases previously had been reviewed 1n step
one.

After interviewing victim and witness coordinators, the team decided that
1t was important to review a sample of sexual assault claxms from FY 1987 as well
(step three). Durning FY 1987, 137 claims where the type of crime was sexual assault,
child physical abuse, child sexual abuse, or spousal abuse were established. A sample
of these cases was selected 1n order to review CVC procedures for processing these
claxms and adherence to required procedures. In order to assess differences between
awarded and denied sexual assault and abuse cases, JLARC staff decided to ran-
domly-select 20 awarded and 20 demed sexual assault and abuse cases. In earlier
phases of the file review, JLARC staff had already sampled three awarded sexual
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Table 1

Sample and Population Sizes for
Types of CVC Claim Files

Type of Claim Sample Population
Emergency awards 40 40
Emergency requests 24 107
Sexual assault and abuse claims 39 137
Regular claims 26 259
TOTAL 129 843

Note: Sexual assault and abuse claims are regular claims, but were
separately stratified for selection to make a more precise
analyss of procedures followed for these claims.

Source: JLARC staff analysis of CVC claxms established in FY 1987

assault cases as part of the review of regular claims. These cases were transferred to
the sexual assault and abuse sample. One of the randomly-selected sexual assault
cases was actually an emergency award and was also part of the emergency award
population reviewed 1n earlier phases. Therefore, the number of non-emergency
award sexual assault claims 1n the sample was 39. (No discernible differences 1n
processing times were found between awarded and demed sexual assault claims.)

D llecti

JLARC staff designed four separate data collection instruments to collect
information on the four types of CVC claims reviewed. All instruments collected data
needed to analyze overall processing time and compliance with general statutory and
procedural requirements, such as reporting the crime within 120 hours and sending
the claimant an acknowledgement letter.

Data on requests for supporting documentation were collected 1n all
sampled claims but varied according to the type of claim assessed. For example, 1n
reviewing sexual assault claims JLARC staff collected data only on requests for infor-
mation from the Commonwealth’s Attorney, law enforcement, and either the claim-
ant or physician (for a counseling prescription).
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Analvsis Methodology

Using PARADOX and LOTUS 1-2-3 software packages, JLARC staff
conducted 19 separate analyses. The results of 12 of these analyses were weighted
according to how frequently each type of case examined appeared in the population
of FY 1987 established claims. These weighted results were used to generalize sample
findings to the population.

In all other cases, analysis results were used only to describe delays or
problems found in the sample of claxms examined. Analyses using this data were
weighted to reflect population proportions of the types of cases actually included 1n
the sample. Table 2 shows the weights used for all weighted-average calculations. As
stated previously, the first sample grouping was used 1n all analyses where sample
results were generalized to the claxm population for FY 1987 Thelast three groupings
were only used 1n cases where the analysis focused on the sample and findings were
not generalized to the population.

nfiden 1

Whenever a sample 1s drawn and used to make inferences about the whole
population, some random error due to sampling can be anticipated. A waytotakethat
sampling errornto account when makinginferences from sample results to the popu-
lation 1s to calculate confidence intervals.

JLARC staff calculated a confidence interval for each analysis n the draft
report where an inference was made from the sample to the claxm population. These
confidence intervals were used to estimate the mimimum and maximum values for the
population of FY 1987 established claims for each vanable analyzed. The sampling
error and confidence intervals for each analysis are listed in Table 3. The results of
analyses using the emergency awards population (cited on pages 37, 77, and 82 of the
draft report) represent exact values actually found in the population.
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Table 2

Weights Used in
Weighted Average Calculations

Assigned Sample Occurrence in

Weights*  Size Population
Weighted Aver rouping Used Throughout Draff

(1) All four subsets used:

Emergency awards 5% 40 40
Emergency requests 13% 24 107
Sexual assault and abuse claims 16% 39 137
Regular claims 66% 26 559
Weighted Aver roupin d Only on Exposure Draft P Oand 71
(2) Emergency and regular used:
Emergency requests 17% 29 147**
Regular claims 83% 30 696***
(3) Only emergency claims used:
Emergency awards 27% 40 40
Emergency requests 73% 24 107
Weighted Aver roupin nlyon E Draft P 1
(4) Combinations of three subsets used:
(A) Regular claims 66% 26 559
Sexual assault and abuse 16% 39 137
claims
Emergency requests 17% 29 147%%*
(B) Regular claims 83% 30 696**
Emergency awards 5% 40 40
Emergency requests 13% 24 107

*Weights may not total 100 percent due to rounding.
**Includes emergency awards.
***Includes sexual assault and abuse claxms.

Source: JLARC staff analysis of claxms data collected from FY 1987 claim
file review
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Exposure Draft
Report Page
Reference

38

39

51

66

71

76

83

84

99

Table 3

Confidence Intervals for
CVC Claim File Review Analyses

Statement

Processing of claims for

regular benefits averaged
133 days.

Less than one-third of
claims for regular benefits
were processed within the
90-day goal.

Rewview revealed that almost
59 percent of FY 1987
established claxms lacked
acknowledgment letters.

Follow-up requests are
required approximately 46
percent of the time.

Required follow-up requests
were not made within 60
days after 1nitial requests
for 71 percent of the claims.

Analysis showed that CVC
Diwision staff took more
than 90 days to reach a
claim deciston for 67
percent of the claims.

CVC staff made decisions
to award regular benefits
to almost 15 percent of
the claims prior to
receiving all requested
documentation.

44 percent of the demials

for FY 1987 established
claims resulted from in-
formation provided by either

the Commonwealth’s Attorney

or law enforcement agencies.

The average delay from the
time the award decision was
made to the notification

letter was about 15 days.

Sampling
Error

+21.76
days

+ 8.10%

+ 8.50%

+ 8.50%

+ 12.85%

+ 8.10%

+ 6.20%

+ 14.80%

+ 6.60%

Number of
Confidence Claims

JInterval*  Sampled

112 to 155 129
days
24.5 to 40.7% 30
50.2 to 67.2% 129
37.5 to 54.5% 129
57.8 to 83.5% 48
59.3 to 75.5% 99
8.5 to 20.9% 129
29.2 to 58.8% 43
8.43 to 21.63 129
days.

*Note: In 95 out of 100 sample draws, the population value will be within the estimatead confidence interval.

Source: JLARC staff analysis of CVC claim files from FY 1987
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Appendix E
AGENCY RESPONSE

Aspart of an extensive data validation process, each State agencyinvolved
1n a JLARC assessment effort 1s given the opportumty to comment on an exposure
draft of the report. This appendix contains the response by the Department of Work-
ers’ Compensation (Industrial Commission).

Appropnate techmcal corrections resulting from the written comments
have been made 1n this version of the report. Page references in the agency response
relate to an earlier exposure draft and may not correspond to page numbers 1n this
version of the report.

96



AR ER
2.‘%“‘{ )
SO
£5

[
Yo iass
oo
1AM E ONFite CHAIRMAN \ LASIVEI:E’P:JFE‘,{EC%JNAA?SRSS:IEE:
vess ik comssones - COMMONWEALTH of VIRGINIA
DEPARTMENT OF WORKER'S COMPENSATION
INDUSTRIAL COMMISSION OF VIRGINIA

P O BOX 1794
RICHMOND VIRGINIA 23214

October 7, 1988

Mr. Philip A. Leone, Director

Commonwealth of Virginia

Joint Legislative Audit and Review Commission
Suite 1100, General Assembly Building

Capitol Square

Richmond, Virginia 23219

Dear Mr. Leone:

Oon behalf of the Commission, I wish to thank you and
your staff for the substantial effort which has been
undertaken by you and the able JLARC staff in preparing the
Exposure Draft upon audit of the Industrial Commission's
Division of Crime Victims Compensation.

Without detailing here the wvarious thoughts we have 1in

response to your 26 recommendations, I have appended
separate exhibits to this letter.

The responses 1include a statement prepared by Mr.
Armstrong, Director of Crime Victims Compensation,
concerning the current status of various recommendations
which we accept, those which will be put 1into practice and
those which require study (Exhibit 3).

Exhibit B 1s a two-part statement by the majority of
the Commission and one dissenting Commissioner concerning
the first recommendation.

Exhibit o 1s a statement concerning the
recommendations relating to the CVC Appeal process.

Finally, I wish to tell vyou that your efforts have
demonstrated to us that audit 1s not only cathartic but



Mr. Philip A. Leone, Director
Page Two
October 7, 1988

beneficial. We look forward to having the benefit of your
best efforts as the balance of the audit proceeds.

Sincerely,

William E. O'Neill
Chairman

WEO: let

Enclosures



COMMONWEA

INDUSTRIAL COMMISSION OF VIRGINIA

WILLIAM E. O'NEILL. CHAIRMAN DIVISION OF CRIME VICTIMS' COMPENSATION ROBERT W. ARMSTRONG. DIRECTOR
ROBERT P JOYNER, COMMISSIONER P O BOX 5423 MAIN NUMBER
CHARLES G JAMES, COMMISSIONER ({B04) 357-8686
LAWRENCE D. TARR, CHIEF DEPUTY COMMISSIONER RICHMOND. VIRGINIA 23220 STATEWIDE — TOLL FREE
CLAIMANTS ONLY
¥EMORARDUY 1-1800)-55°-4007

TO* Willaarm E O'Neall, Chaarran

FRON. Robert ¥. Armstrong, Director
Crirze Victirs' Compensation

DATE October 7, 1988
RE Status of JLARC kecommendations

Based upon the JLARC study the followang 1s the status of these
recommendations

KRR A R KKK KRR AR R R A AR R R AR R AR KRR R R R R R KRR KRR AR AR KRR R KRR KRR AR R AR R R AR R AR KRR KRR KRR KRR R RKRRK

I. Recommendations wnich are 1in place andéd are part of current Crime
Victims' actavity

a) #4 a , b, #7, #8 a, ¢, 4, #9 a, b, ¢, #12, #13 a, ¢ #14, #15,
$#17 a, b

I1. Recormendations whach are being acopted and will be amplemented
a) #2, 83, $#5, #6, §20, #21, #22, #23, #26
II1 Recorrencataons to be studied for future irplementation

a) $#1, #4c, #8b, #9D, #10, #11, #17c, #18, #1°, #24, % 25

EXHIBIT "A"



Recommendation $#l: Should time records be maintained?

The Commission has been charged by statute with maintaining
a staff to support the requirements of the Virginia WC Act. The
WC Administrative Fund supports the WC staff of 116. This staff
1s not a rigid entaity. It 1s flexible and 1t can accommodate
those limited needs of CVC which extend beyond the capabilities
of the permanent, four-person CVC staff. We believe the General
Assembly has mandated that we accommodate CVC. We also believe
that this accommodation does not encroach upon our responsibility
to protect the workers' compensation fund.

When someone 1n the CVC Division takes annual leave, the WC
leave clerk enters the data on a computer; when there 1s need for
a CVC computer adjustment or instruction, the WC programmer makes
a brief visit; when the CVC program falls short of funds, the WC
comptroller creates a computer projection and advises the CVC
Director and the Commission as to how much <¢an be paid before
deficit occurs. These tasks are performed by WC staff people who
are paid full-time by the Administrative Fund of the WC program.
But, 1f there 1s a CVC Division need beyond the capability of the
existing WC staff, the CVC Fund will, of course, be billed for
cost of service.

The 1ssue here 1s not one which affects the integrity of a
WC Fund. It 1s one which demands that reason and practicality be
balanced against formal accounting procedures.

The majority of the Commission 1s of the belief that limited

assistance to CVC through WC services in place 1s an appropriate

EXHIBIT "B"



and reasonable manner in which to accommodate a small, sparsely
staffed program. Because all full-time employees retained for
the Workers' Compensation program are ahnd will be rendering full-
time service to Worker's Compensation, we do not believe that
there 1s either encroachment on any Workers' Compensation money
or that there i1s need for a costly tabulation of each function
performed by WC for CVC.

The suggestion (page 27) that the WC Administrative Fund
subsidizes CVC can only be validated by application of a theory
which discounts the fact that the Workers' Compensation salaried
employees are doing and would be doing their work full-time 1f
there were no CVC program at the Commission. We do not see any
efficiency in converting some of our offices to a pay-for-piece-
work system; a system which would require talley sheets and
personnel to enter data and convert it to time for dollars. We
contend that the CVC work 1s too small a part of total WC work to
Justify a piece-work talley in the WC operation and that the

practice should not be applied here.

Alternative:

Our alternative suggestion is that we have our Comptroller's
Office and Human Resources Officer make an annual cost
determination based upon quarterly studies to insure that any

additional cost to the WC Administrative fund 1s specified and

charged to the CVC Fund. We believe this would be cost-effective

and would protect the WC Administrative Fund.



Why Recommendation #1 i1s not cost-effective:

With respect to the estimates of present costs of CVC
services to the Commission, we believe that the $68,202. figure
(page 30) 1s quite excessive when considered 1in terms of the
logic set forth above. It appears from our review that, in
addition to the flat fees charged for hearing cases ($250. each},
we find that one quarter of the services of a part-time clerk who
processes CVC payment vouchers could also be charged to the CVC
program. We believe that no more than $1,600. would be an
appropriate for charge against CVC money at present.

Concerning the thought expressed at the bottom of page 27
and page 28 that '"fees" (administrative tax assessment) of the
Commission are passed on to the employers in the form of higher
insurance premiums, we mention that 1f we accepted, and we do
not, the "subsidy" figure of $57,452. (page 29) there would be an
administrative tax increase which would amount to .00008125. as a
percentage of our total WC Administrative Tax.

An example of the effect of the $57,452. figure on
Virginia's largest employer, the Commonwealth, 1s as follows:

WC Administration tax on payroll ($2,296,087,036) = $171,411.55

X .00008125
Total Charge § 13.92




sM E O'NEILL. CHAIRMAN n_ . | LAWRENCE D TARR. CHIEF
e msns  COMMONWEALTH of VIRGINIA LB e Bt
DEPARTMENT OF WORKER'S COMPENSATION

INDUSTRIAL COMMISSION OF VIRGINIA
P O.BOX 1794
RICHMOND., VIRGINIA 23214

DATE: October 7, 1988
FROM: Commissioner Joyner
TO: JLARC
: Exposure Draft, 9/30/88

I do not join in the response by the majority of the
Commission for the following reasons.

The JLARC Report correctly points out [pp. 27-31] that
the Department of Worker's Compensation (DWC) charges the
Division of Crime Victims Compensation (CVC), $250.00 for
each case which 1s appealed to the Full Commission,
regardless of the procedure followed by the Commission after
such appeal 1s noted. This charge was based on an estimate
by the three Commissioners of their time, as well as the time
of Deputy Commissioners requlred 1n an "average" CVC case.
This estimate was not arrived at after any time study, but
was based solely on a consensus arrived at by the three
Commissioners based on their own experience. No charge 1is
made by the DWC for the time spent by it's other employees on
CVC cases; notwithstanding the fact that substantial staff
time 1s spent by other Industrial Commission personnel on
these <claims as pointed ocut in the majority response
[p. 1, par. 2]. JLARC recommendation number one [p. 31}, 1s
that all Commission personnel keep time allocation records
showing the amount of time they devote to the CVC Program. I
agree with this recommendation and therefore, dissent from
the majority response.

The majority response to recommendation number cone
essentially 1s that the Industrial Commission staff i1s 1in
place and on the Commission payrecll anyway and therefore,
there 1s no reason to charge their time to the CVC Program
for work done in connection with 1it.
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The majority makes the point that only 1f additional
Commission personnel had to be hired to perform CVC work,
would such a charge be justified. However, 1f this were the
case, those additional personnel would be hired directly by
the CVC and paid through that program. Therefore, we are
concerned only with Industrial Commission charges to the CVC
Program for that portion of the time that our personnel
devoted to the CVC Program.

The majority states in 1it's response [p. 1] that "the
i1ssue here 1s not one which affects the integrity of a
Worker's Compensation Fund". In fact, we have no basis to
make this statement. Our charges to the CVC Fund, as noted
above, are limited to our estimate of the time devoted by
Commissioners and Deputy Commissioners to CVC cases which go
to appeal and no charges made for the time devoted by other
Commission employee to the CVC Program, as noted before.
Clearly we are not charging our full cost to the CVC Program.
The JLARC estimate of the undercharge by DWC, which in effect
1s a subsidy of the CVC Program, 1s at least based upon their
estimates of the time devoted by Industrial Commission
personnel to the CVC Program after interviews with numerous
personnel directly involved. The JLARC conclusion that the
Commission undercharged the CVC Program by some fifty-seven
thousand dollars ($57,000.00) 1s based on more reliable
estimates than those used by the DWC. The JLARC conclusion
that the Industrial Commission Administrative Fund has
therefore been compromised, 1s well supported by the
evidence.

The majeority also argues that the keeping of time
records cannot be justified economically. It recommends 1in
the alternative that the Commission's Controller and Human
Resource Officer make quarterly checks with Commission
personnel to determine any additional cost to the Worker's
Compensation Administrative Fund as a result of their
services to the CVC. I believe that this procedure would
prove unsatisfactory for the same reasons that our current
estimates are unsatisfactory. In the final analysis, no
accurate cost figure can be arrived at without first keeping
accurate records of the time spent by various DWC personnel

on CVC claims. The question, to my mind, 1s not whether
these records should be kept, but how long they should be
kept. I believe the better procedure 1s to keep them on an

annual basis and make the appropriate charges back to the CVC
Fund. This procedure would guarantee the integrity of both
funds, which 1s the ultimate goal. Finally, I do not
disagree with the majority statement that Industrial
Commission personnel are avalilable and should assist the CVC
Program. That program was placed withain the Department of
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Worker's Compensation for that purpose, for logical reasons
which still apply. However, the Legislature never intended
for the CVC Program to be financed in part by the Worker's
Compensation Administrative Fund. It is of no moment that
the fund may have been only slightly compromised or that the
effect on enmployers is de minimis. We should tolerate no
compromise and that problem can be eliminated by the simple
keeping of time records.



Recommendation #18: Appeals and use of Deputy Commissioner

We feel that this recommendation requires a good deal more
study and conversation before any statutory amendment 1is framed.
wWe will, of course, be pleased to talk with your staff, with the
Crime Commission or any legislative committee which has an
interest. Our objective 1s to give victims full opportunity to
have their claims awarded before the appeal process 1s pursued

under §65.1-97 and §19.2-368.7.

EXHIBIT "C"
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