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EXECUTIVE SUMMARY 

House Joint Resolution No. 144 requested the Committee on Dlstrict Courts to 

identify potential problems needing clarification In the statutory provlsions concerning 

the duties of sheriffs m handling pre-judgment attachments and post-judgment 

garnlshments and executions. 

LEGISLATIVE REQUEST 

The study was requested by the General Assembly because: 

1. Each year Virginia's sheriffs and thelr deputies serve thousands of garnishments 

and levies, or sene property pursuant to pre-trial or post-trial civil process; 

2. These sheriffs and their deputles are not immune from suit in the performance 

of these services and may be held liable for damages In the event of wrongful 

handling of a garnahment, levy or seizure in connection with a civil suit; 

3. Numerous federal court case decisions have changed substantla1 portions of the 

procedures used in handling such garnahments, levies and seizures; 

4. The existing statutory provisions regarding sheriffs' duties are scattered 

throughout the Code of Virginia, frequently written in archaic language, and 

often have gaps in thew directives to sherlffs on the details of handling civil 

process; 

5. Virglnia case law interpreting these provlsions are comparatively rare in modern 

times, with many of the controlling cases dating back over one hundred years; 

and 

6. While some efforts have been made to conform Virginia's statutes to 

requirements of federal case decisions, there has been no comprehensive review 

of these statutes to determine what changes are needed to create clear 

statutory direction for sheriffs and thelr deputies to follow in seizures and 



handling certain civil processes. 

SYNOPSIS OF RECOMMENDATIONS 

A review of the statutes and case law affecting the duties of sheriffs in executing 

judgments and attaching property indicates that  the following changes would be helpful 

to enhance clarity and reduce the rlsk of liability: 

1. Amend SS 8.01-466 and 16.1-98 to require (a) a written application for a writ of 

fieri facias (fi.fa.1, and (b) to  authorize ludgment creditors to  deliver writs of 

fi.fa. t o  the sheriff in accordance with existing practice. 

2. Amend SS 8.01-365, 8.01-367, 8.01-474 and 8.01-480 so as to require the taking 

of an indemnity bond before the sheriff may proceed to execute a writ of fi.fa. 

3. Harmonize the provisions for an action to try title under SS 16.1-119 and 

8.0 1-365. 

4. cross-reference under S 8.01-526 the provisions restricting the taking of 

forthcoming bonds from the debtor provided in SS 8.01-53 1 and 8.01-209. 

5. Amend S 8.01-477 to either (a) requlre a forthcoming bond before an order 

staying execution may be entered, or (b) conform to  S 8.01-546.2 by eliminating 

the requirement of a forthcoming bond before an order staying execution 

becomes effective. 

6. Cross-reference under S 8.0 1-478 the special rules of lien priority provided in 

SS 46.1-77, 8.0 1-558, 8.0 1-488 and 8.9-50 l(5). 

7. Amend S 8.01-372 to require an indemnity bond prior to  issuance of an order for 

sale of property tha t  ~s perishable or expensive to  keep. 

8. Amend S 15.1-80 to clarify that  the penalties prescribed for improper return 

apply only m the case of noncompliance with the requirements of that  section. 

9. Cross-reference under S 15.1-80 the penalty provision for district court 

executions provided m S 16.1-10 1. 



10. Amend 5 15.1-80 to provide that  the penalties provided in 5 16.1-101 control in 

the case of district court executions. 

11. Amend 5 8.01-499 to clarify that  the sheriff IS required to prepare a return or 

official statement rather than return the sale proceeds to  court. 

12. Cross-reference under 55 8.01-466 and 16.1-98 the special rules governing 

executions on j ~ d g m e n t ~  in favor of the Commonwealth provided in 55 8.01-201 

to  8.01-2 16. 

13. Amend 5 8.01-5 11 to either (a) provide a procedure for coordinating service of 

garnishment summons on a garnrshee and deb tor residing in different localities, 

or (b) clarify that sheriffs are not responsible and may not be held liable for the 

timing of service. 

14. Cross-reference under 5 8.0 1-367 the attachment provisions requiring indemnity 

bonds, 55 8.01-537.1 and 8.0 1-55 1. 

15. Cross-reference under 55 8.0 1-526 and 8.0 1-37 1 the provisions concerning 

forthcoming bonds for property subject to attachment or distress, 55 8.01-553 

and 55-232. 

16. Amend 5 8.01-554 to eliminate the provision imposing primary liability on the 

sheriff for accepting a forthcoming bond from the defendant in attachment 

where the bond IS later successfully attacked by the plaintiff. 

17. Amend 55 8.01-477 and 8.01-512.5 to allow the debtor to obtain a prompt post- 

seizure hearing on objections to  garnishment and execution other than 

exemptions as IS currently permitted under 5 8.01-568 with respect t o  

attachments. 

18. Amend 5 8.01-201 to make clear that  the new provisions for servmg notice of 

levy with an exemption claims form and the prompt hearmg procedure under 5 

8.01-546.2 are applicable in the case of executions on judgments in favor of the 

Commonwealth (as in the case of private creditors under 55 8.01-466, 8.01- 



477.1 and 8.01-487.1). 

19. Enact a statute of limitations provision specifically applicable to actions 

against or upon the bond of an officer responsible for serving an attachment or 

execution process. 

20. Amend 5 34-26 to modernize and clarify the list of exempt property. 

DISCUSSION 

A. Post-judgment executions 

1. Issuance and delivery of writs of fieri facias (fi.fa.1 

a. Application procedure 

Under 5 8.01-466, writs of fi.fa. may be issued "upon request of the judgment 

creditor, his assignee or hls attorney." No requirements as to the form of the request or 

its contents are imposed, enabling creditors to orally request writs without specifying 

such important details as the nature of their interest (whether the applicant is a 

judgment creditor or an assignee, see 5 8.01-466), the nature of the debt (see 5 34-5 as to 

types of debts to which the homestead exemption does not apply), whether any prior 

executions have been lssued and when, the amount and rates of any interest due on the 

judgment, whether any credits have been made on the judgment, the balance due at  the 

time of filing the request, and the interest rate that applies to that balance. By 

contrast, a judgment creditor seeking garnishment must file a written application or 

suggestion providing statutorily required information bearing on the nature and amount 

of the judgment to be collected. See S 8.0 1-5 11. It would seem equally desireable to 

amend 5 8.01-466 to require detailed wrltten applications for writs of fi.fa. to avoid 

potential disputes on such matters as the amount of property that should be seized and 

the proper parties to receive distribution of sale proceeds, which could subject a sheriff 

to liability. Requiring creditors to supply the information on which the sheriff acts 

might also serve to lessen the ~ncentive for suing sheriffs by improving the sheriffs1 



ability t o  assert  the defense qualified good fai th  immunity in an action alleging 

violation of federally protected rights. See P a r t  I?, mfra. 

b. Delivery of writ  

Virginia Code 5 8.01-466 directs the clerk t o  Issue writs of fi.fa. and t o  deliver the  

writ  t o  the  proper officer for execution. In practice, however, creditors obtain the writ  

from the clerk and deliver it t o  the sheriff. See D. Rendleman, Enforcement of 

Judgments and Liens in Virginia 45 n.20 (1982). I t  may be  desrreable t o  amend S 8.01-466 

t o  authorize specifically thls time-saving practice. 

2. Levy 

a. Whether the sheriff IS required t o  execute without an indemnifying 

bond - 
Virginia Code S 8.01-474 provides tha t  by the writ  of fi.fa., "the officer shall be 

commanded to  make the money therein mentioned out  of the goods and chattelsn of the  

judgment debtor. Virginia Code S 8.01-367, on the other hand, provides tha t  a sheriff 

who doubts whether property IS subject t o  levy may require the plaintiff to  give him a n  

indemnifying bond and further specifies tha t  the sheriff is not required t o  proceed with 

execution unless an indemnifying bond IS given within a reasonable time. See Wilson v. 

Butler, 17 Va. (3 Munf.) 559, 564 (1813) (sheriff required to  proceed with execution if 

indemnifying bond IS given); Huffman v. Leffellts Exec., 73 Va. (32 Gratt.) 41, 46 (1879) 

(sheriff may refuse t o  levy if no bond a given). See generally Rendleman, supra at 50. 

These statutory provisions c r ea t e  some potential  for confusion in t h a t  the qualifying 

language of S 8.01-367 IS located in a different s ta tu te  from the general command of 

S 8.01-474 (i.e., you must levy but  ... ). In addition, the  language of S 8.01-367 

authorizing the sheriff t o  require a bond only when he IS in doubt does not conform t o  

existing practice in some localities where sheriffs routinely require bonds before 

proceeding with execution in any case. Perhaps even more importantly, both s ta tu tes  

seem t o  contemplate (if not encourage) the rlsky practice of proceeding with execution 



without a bond indemnifying the sheriff from liability. 

If t he  primary concern IS to  reduce the sheriff's potential  exposure t o  liability (as 

opposed to  facilitating collection), it would seem desireable t o  amend SS 8.01-367 and 

8.01-474 t o  make an indemnifying bond a prerequisite t o  execution of a writ of fi.fa. 

(except perhaps in the case of judgments in favor of the Commonwealth, although there  

IS currently no provision t o  this e f f ec t  in Title 8.01). An indemnifying bond ls now a 

prerequisite to  lssuance of an at tachment  summons (S 8.01-537.1), a detinue seizure 

order (S 8.01-115) and a distress warrant (SS 55-230 and 55-232.1). However, it should b e  

noted tha t  the requirement of a bond for lssuance in these types of cases was added t o  

deal with constitutional problems tha t  were successfully addressed in Mitchell v. W. T. 

Grant Co., 416 U.S. 600 (1974), by among other things, requiring a bond for pre t r ia l  

attachments. 

b. What property the sheriff is required t o  seize 

Under § 8.0 1-474, the writ  of fi.fa. generally commands the sheriff t o  levy upon the  

debtor's tangible personal property. In practice, creditors direct the sheriff t o  t he  

specific property t h a t  they wlsh him t o  sene. Such property may b e  encumbered by a 

prior security interest, s u b ~ e c t  t o  an adverse claim of title by a third party, or claimed as 

exempt by the debtor. Case law indicates t h a t  the sheriff is bound t o  execute the  writ 

according t o  the  executing creditor's instructions, subject, of course, t o  legally imposed 

limitations on the time, manner and geographical scope of the  sheriff's duty t o  levy. See 

Rowels Admin. v. Hardy's Admin., 97 Va. 674, 677 (1899); Rendleman, supra at 49. See 

also SS 8.0 1-295, 8.0 1-48 1 (sheriff has no duty t o  levy outside hls bailiwick); 8.0 1-490 

(sheriff may not make unreasonable distress or  levy). 

The mandatory language of S 8.01-474 generally commanding the sheriff t o  seize the 

debtor's tangible personal property c rea tes  Some potential  for confusion where the  

creditor directs the sheriff t o  s e n e  encumbered property. Section 8.0 1-480 provides tha t  

encumbered property "may nevertheless b e  levied on for the  satisfaction of a fieri  



facias," implyrng that  the sheriff IS not requrred to levy upon such property 

notwithstanding the general command of S 8.01-474 or the executing creditor's 

directions. While case law indicates that the statutory authorization to  levy upon 

encumbered property IS rn derogation of com mon law making express authorizatron 

necessary (see Wheeler v. City Sav. & Loan, 156 Va. 402, 404, 157 S.E. 726 (1931)), it may 

be desrreable to amend S 8.0 1-480 to  make clear that  its purpose ~s t o  make encumbered 

property subject to  levy (and to  the sheriff's duty to  levy), rather than to  grant the 

sheriff discretion to decline t o  levy upon such property. 

The mandatory language of S 8.01-474 also creates some potential for confusion 

where the sheriff IS directed to  seize property clarmed by a third party. Section 8.0 1-367 

provides that the sheriff "shall proceed to  execute" on such property unless the adverse 

claimant gives a suspending bond and brings an actron t o  try title withrn 30 days. Under 

S 8.01-365, the sherrff may also brrng an action to t ry title t o  property subject t o  an 

adverse clarm, but only if no rndemnrfyrng bond has been given by the executrng 

creditor. The implication IS tha t  the sherrff should not execute upon such property 

w~thout  an indemnrfyrng bond, but should proceed t o  t ry title instead, an rmplicatron 

whlch conflicts with the mandatory language of SS 8.01-474 and 8.01-367 commanding 

the sheriff to proceed with execution on such property unless a suspending bond IS given 

by the  adverse claimant. As  a practical matter,  it seems unlikely that  the sheriff would 

seize property subject to an adverse claim without demanding an rndemnifying bond 

pursuant to  S 8.0 1-367. The grvrng of such bond would in turn preclude the sheriff from 

brlnging an action to  try tit le under S 8.01-365 and require him to  proceed with execution 

unless a suspending bond was given by the adverse claimant. 

A different implication arrses from S 16.1-119, which authorizes the  sheriff t o  brrng 

a district court action to  t ry title to  property sbbject t o  an adverse clarm without regard 

to whether an indemnifyrng bond has been given by the executing creditor. This section 

contains no provision directing the sheriff to  proceed unless a suspending bond is given by 



the adverse claimant, which may give rlse to  the implication that  the sheriff may decline 

t o  execute on property subject to an adverse claim notwithstanding the provisions of 

S 8.01-367 which direct the sheriff to proceed depending on whether an indemnifying or 

suspending bond ls given. To avoid confusion it may be desireable to harmonize the 

provisions for an action to  try t i t le  under SS 16.1-119 and 8.01-365. 

Another area of potentially confusing directions that may expose a sheriff t o  

liability arlses by virtue of the sheriff's authority under S 8.01-526 to  take a forthcoming 

bond from the debtor. While thls s tatute provides merely that  the sheriff "mayw take 

such a bond, the sheriff IS subject to  liability to the executing creditor if he fails to  seize 

and/or retain levied property without first demanding a forthcoming bond from the 

debtor, and further may be liable to  the debtor if he wrongfully refuses to accept a 

forthcoming bond and seizes the property. See Hamilton v. Shrewsbury, 25 Va. (4 Rand.) 

427, 431 (1826). While no changes to the language of S 8.01-526 appear necessary, it is 

an area of potential liability of which sheriffs should be aware. It may also be desireable 

to cross-reference under S 8.01-526 the statutes which restrict the circumstances in 

whlch a forthcoming bond may be taken. See SS 8.01-53 1, 8.01-209. 

Another potential area of confusion awes from the different rules governing court- 

ordered stays of execution under §§ 8.01-546.2 and 8.01-477. Under § 8.01-546.2, an 

order staying execution pending a ruling on an exemption claim IS effective regardless of 

whether the debtor gives a forthcoming bond. By contrast, an order staying execution 

pending a ruling on a motion to  quash IS not effective under S 8.01-477 until a bond IS 

given. To avoid confusion, i t  may be desireable to amend $ 8.01-477 to  provide either 

that an order staylng execution may not be  issued unless a bond is given or that  no bond 

is necessary for the order to be effective as is the case with respect to  an order staylng 

execution under S 8.0 1-546.2. 



3. Sale and distribution of proceeds 

a. Lien priority 

A number of statutory rules govern the priority of liens and, consequently, the order 

in which sale proceeds should be distributed. Sections 8.01-478 and 8.01-557 provide as a 

general rule that the lien of a writ of fi.fa. or attachment arlses a t  the time of levy with 

respect to  tangible personal property. Thls general rule G subject t o  numerous 

qualifications, ~.e., (1) S 46.1-77, which in the case of motor vehicles makes the lien 

effective only on DMV1s receipt of notice of levy; (2) S 8.01-558, which in the case of 

property in the sheriff's possession under an attachment or other legal process, provides 

that  levy occurs and a lien arises on delivery of another writ of attachment t o  the 

sheriff; (3) S 8.01-448, which generally resolves the priority of competing writs of fi.fa. 

according to the principle of first-in-time, first-in-right unless executions a re  delivered 

simultaneously (requiring satisfaction ratably) or unless not all lienholders have posted an 

indemnifying bond in which case priority ls granted to  those giving bond; and (4) S 8.9- 

501(5), which in the case of property encumbered by a security interest, makes the 

execution lien relate back to the date of perfection of the security interest. These 

specla1 priority rules should be  cross-referenced under S 8.01-478 t o  ensure that  proceeds 

are distributed properly. As a practical matter, i t  would seem unlikely that  a sheriff 

would proceed with execution, sale and distribution of proceeds in a case involving 

competing creditors without demanding an indemnifying bond to protect himself from 

liability. Thls potential rlsk of liability may be a further reason for making an 

lndemnifylng bond a prerequisite to  execution of a writ of fi.fa., rather than a matter for 

the sheriff's discretion as  is currently the case under S 8.01-367. 

b. Sale without bond 

Section 8.01-372 provides that the court may order the sale of property that  is 

perishable or expensive to keep even though a forthcoming bond has been given. This 

provlsion does not require the executing creditor to give an indemnifying bond as a 



prerequlsite to sale and could expose the sheriff t o  liability if he did not require such a 

bond before proceeding to  levy as permitted by S 8.01-367. Agam, thls potential 

exposure to  liability may make it desireable t o  make an indemnifying bond a prerequlsite 

t o  execution of a writ of fi.fa. At the very least, i t  would seem that  such a bond should 

be a prerequisite to entry of an order of sale under § 8.0 1-372 due to  the potential for 

erroneous distribution of sale proceeds and other defects in the sale which could subject 

the sheriff to  liability. 

4. Return 

Virginia Code S 8.01-483 requires sheriffs executing writs of fi.fa. t o  make a return 

stating the amount of any money received and the date and time of any levy or 

payment. A "returnn for purposes of the s ta tu te  is a short official statement endorsed on 

the writ or other process in question reflecting the sheriff% compliance with applicable 

statutory provisions. See Slingluff v. Collins, 109 Va. 7 17, 7 19, 64 S.E. 1055 ( 1909). 

Some confusion regarding the sheriff% duties m making a return ~s created by 

Virginia Code S 15.1-80, which sets forth an officer's duties in making a return on any 

process and prescribes penalties of $20 for a noncomplymg return and $100 for a false 

return, respectively. The basic requirements of this section overlap the stricter 

requirements of S 8.0 1-483 for a valid return on a writ of fi.fa. See also Va. Code S 8.0 1- 

215 (requirements for return on execution on judgment in favor of the Commonwealth). 

The question thus arises whether a sheriff's noncompliance with S 8.01-483 (or S 8.01-2 15 

m the case of judgments in favor of the Commonwealth) will give rlse to  liability under 

S 15.1-80 even though the more basic requirements of the lat ter  section have been met. 

See Rendleman, supra, § 2.2 a t  57. Any confusion in this regard could be eliminated by 

amending S 15.1-80 to  clarify that  the penalties it prescribes apply only in the  case of 

noncompliance with the requirements of that  section. See Rendleman, supra (noting the 

lack of limiting language in sanctions for noncompliance or false return under S 15.1-80). 

It  should also be  noted tha t  S 16.1-101 provides a different penalty schedule (from $5 



t o  $20) for a sheriff's failure t o  make "due return1' on any execution issued from a court 

not of record. These penalties presumably would control over those set forth in S 15.1-80 

and should be  cross-referenced under tha t  section. I t  may also b e  desireable t o  amend 

S 15.1-80 to  clarify thls point. Both SS 15.1-81 and 16.1-101 make clear t ha t  the  

penalties provided in §§ 15.1-80 and 16.1-101 do not foreclose a civil action for damages 

against the officer. 

5. Datribution of proceeds 

Another potential a rea  of confusion regarding a sheriff's duties in executing a writ 

of fi.fa. a created by Virginia Code S 8.01-499, which provides t ha t  "[dn officer 

receiving money under t h a  chapter shall make return thereof forthwith t o  the  court or 

the  clerk's office of the  court in which the  judgment was rendered." Taken literally, thls 

language seems t o  imply tha t  the sheriff should return any money received t o  the court 

or clerk's office, an implication which conflicts with the  remainder of § 8.01-499 and 

other s ta tutory provisions directing the sheriff t o  distribute sale proceeds t o  the parties 

en t~ t led .  See, % Va. Code SS 8.0 1-483, 8.0 1-495, 8.0 1-373, 8.0 1-480, 8.0 1-496, 

8.01-500. Any confusion in regard could b e  e l im~nated  by amending $8.01-499 t o  clarify 

t ha t  t he  officer a t o  make a return of the  writ t o  the court or clerk, which return 

constitutes the officer's s ta tement  describing hls execution of the writ  and which 

includes a description of t he  sheriff's disbursement of the proceeds from the  sale of the  

judgment debtor's assets. 

B. Judgments in favor of the Commonwealth 

Virginia Code §§ 8.0 1-20 1 through 8.0 1-2 16 prescribe rules specifically applicable t o  

the  execution of j ~ d g m e n t ~  in favor of the Commonwealth. To a le r t  sheriffs t o  these 

specific rules, which often differ significantly from those applicable in the case of 

private creditors, it may be  desireable t o  include in the  Reviser's notes t o  SS 8.01-466 

and 16.1-98 a cross-reference t o  the s ta tu tes  governing executions of judgments in favor 



of the  Commonwealth, ~.e., SS 8.01-201 through 8.01-216. 

The principal differences in the statutes applicable to executions m favor of the 

Commonwealth derive from S 8.01-20 1, which extends the fi.fa. t o  real  estate. Compare 

SS 8.01-474, 8.01-478 (writ of fi.fa. to be levied on goods, chattels, money and bank 

notes). Thus, 55 8.0 1-203 through 8.0 1-2 14 prescribe specific rules for executing the 

fi.fa. that  extends to  real estate as well as personalty. 

Two other provisions applicable in the case of judgments in favor of the 

Commonwealth should also be  noted. The first a S 8.0 1-2 15, which directs a sheriff who 

declines to  levy on property subject t o  a prior encumbrance t o  note t h a  fac t  on his 

return, together with a description of the encumbrance. No such provision is included in 

the statute applicable in the case of private judgment creditors, S 8.01-480, which 

provides that  encumbered property may be seized and sold and prescribes notice 

requirements for effecting its sale. The implication ~s tha t  the sheriff may be  required 

t o  seize and sell encumbered property on behalf of private creditors who may be  required 

t o  give an indemnifying bond under S 8.01-367, but may not b e  so required t o  a c t  on 

behalf of the  Commonwealth. See the discussion in part A.2.a. - b., supra. 

The remainmg statute of note in the  context of executions in favor of the 

Commonwealth is S 8.0 1-2 12, which directs a sheriff t o  deliver goods and chattels t o  the  

sheriff to  whom a writ of venditioni exponas a rssued under 5 8.01-211. The lat ter  

section authorizes a writ of venditioni exponas t o  be issued to  a sheriff m an adjacent 

locality following an unsuccessful sale by the levying sheriff. Section 8.0 1-2 12 provides 

that  a sheriff who fails t o  deliver property may be  held liable for the entire amount of 

the execution, plus interest. This section is somewhat awkwardly worded and perhaps 

should be revlsed since it IS another potential source of liability for sheriffs. 

C. Garn~shment 

The sheriff% duties with respect to garnrshments are  basically confined to  serving 



process on the garnlshee and the judgment debtor in accordance with the requirements of 

S 8.0 1-5 11. See also SS 8.01-5 13 and 8.0 1-522 through 8.01-524, which prescribe specific 

rules for cases involving corporations and certain government employees, officials and 

entities. 

A practical difficulty presented by the requirements of S 8.01-5 11 ~s the provision 

for servlng the judgment debtor "promptly - after servlce on the garnishee." (Emphasts 

added). While there do not appear to be any reported cases imposing liability on a sheriff 

for noncompliance with thls provlsion, it was intended to protect judgment creditors 

from the rlsk of their debtors removing assets from the control of garnishees and 

arguably could give r s e  to liability to a judgment creditor damaged by premature service 

on the debtor before the garnlshee. The rlsk of such premature service is particularly 

acute where the garntshee and judgment debtor reside in different jurtsdictions, requiring 

service by two different sherifPs departments (unless the localities are contiguous, in 

which case a sheriff has the discretion to serve the process under S 8.01-295). There is 

currently no statutory provlsion for coordinating service between sheriffs' departments, 

nor any provlsion specifying whether a sheriff may be held liable for premature service 

on a judgment debtor before the garnshee. It accordingly may be desireable to amend 

S 8.0 1-5 11 to either exonerate sheriffs from liability for the order of service or to direct 

the sheriff serving the garnshee to forward the garnishment summons to the appropriate 

officer for service on a judgment debtor residing in a different locality. 

D. Attachment 

From the sheriff's standpoint, an attachment summons could be easily confused with 

a writ of fi.fa. in that both processes direct the sheriff to levy on a defendant's 

property. The statutes governing a sheriff's dutles in executing attachments, however, 

differ In several important respects from those applicable to writs of fi.fa. due to the 

pre-judgment issuance of the attachment and the increased concern for the rlghts of a 



putative debtor before a judicial determination of liability on the merits. See generally, 

Rendleman, supra, S 2.4. To ensure that  sherlffs are  aware of the different requirements 

applicable to  writs to attachment, ~t may be deslreable to cross-reference the following 

attachment provisions m the Revlserls notes to  the corresponding provisions applicable t o  

writs of fi.fa.: 

1. SS 8.01-537.1 and 8.01-551: Required bond and certificate of f a r  value 

Section 8.01-537.1 requlres the plaintiff seeking attachment to  file an indemnlty 

bond with hls petition. The glvlng of such bond must be endorsed on the wrlt or certified 

by the clerk to the serving officer. Section 8.01-551 further provides that  where the 

summans directs the sheriff to take possession of specific property, the sheriff must first 

make a certificate of the falr value of the property and secure a double indemnlty bond 

from the plaintiff. These speclfic provisions requiring the plaintiff In attachment to  file 

an indemnity bond should be cross-referenced under S 8.01-367, which authorizes a 

sheriff levying a fi.fa., attachment or distress warrant to demand an Indemnity bond 

before proceeding where he "doubts whether such property is liable to  such levy." See 

the discussion in part A.2.a., supra. 

2. S 8.01-553: Forthcomrng bonds 

Sectlon 8.01-553 provides that  a defendant may secure the release of property 

subject to a writ of attachment by givlng the sherlff a forthcomlng bond in accordance 

wlth the requirements of that sectlon. Thls provlslon should be cross-referenced under 

SS 8.01-526 and 8.01-37 1, which govern the taking of forthcomlng bonds for property 

subject to a wrlt of fi.fa. or distress warrant. It may also be desireable to Include a 

cross-reference to S 55-232, which provides that  a debtor who IS unable to glve a 

forthcoming bond for property subject to  a lien of distress may nevertheless retaln the 

property at hls own rlsk. 

In the context of forthcoming bonds for property subject to  attachment, it should be 

noted that section 8.01-554 authorizes the plaintiff to  file exceptions to  a defendant's 



forthcoming bond and requires the sheriff to  file a good bond where the plaintiff's 

exception u sustained. The sheriff u lef t  t o  h u  remedies against the parties t o  the 

defendant's forthcoming bond. § 8.01-554. No such provision specifically imposing 

liability on the sheriff ~s included in the statutes authorizing him t o  take forthcoming 

bonds for property subject t o  a writ of fi.fa. or distress warrant. See SS 8.01-526, 

8.01-371, 55-232. The legislature may want to consider whether the sheriff should 

continue t o  b e  liable in the attachment situation. 

E. Constitutional Considerations 

In the context of pre-judgment attachments, the requirements of a bond, ex parte 

review by a judge or magutrate, notice of exemptions, and a prompt post-levy hearing 

within 10 days (see Va. Code §S 8.01-537, -537.1, -538, -540, -546.2, -568) appear to  be 

sufficient to satlsfy due process requirements. See Mitchell v. W.T. Grant Co., supra; T. 

Boyd, E. Graves, h L. Middleditch, Virginia Civil Procedure, ch. 14 (Supp. 1988). 

By contrast, in the context of post-judgment garnishments and executions, the  

requirements of due process are less clear. The United States Court of Appeals for the 

Fourth Circuit has upheld the constitutionality of a post-judgment garnuhment process 

that accorded the debtor notice and a prompt post-seizure hearing on exemption claims. 

Reigh v. Schleigh, 784 F.2d 1191 (4th Cir. 1986), cert. denied, 107 S. Ct. 167 (1986). 

Accord, D. Motz and A. Baida, The Due Process Rights of Postjudgment Debtors and 

Child Support Obligors, 45 Md. L. Rev. 61, 89-90 (1986) (due process requires only notice 

and prompt post-seizure hearing). Other lower federal courts and commentators, 

however, have taken the position that  the debtor ought to  be accorded a pre-seizure 

hearing even in the  post-judgment context, at least where other procedural protections 

against erroneous deprivation, such as  a bond and review by a neutral judicial officer are 

not present. See M. Greenfield, A Constitutional Limitation On The Enforcement of 

Judgments - Due Process and Exemptions, 1975 Wash. 



Comment, Due Process, Postjudgment Garnlshment and llBrutal Needt1 Exemptions, 1982 

Duke L. J. 192 (1982); Nelson v. Regan, 560 F. Supp. 1101, 11 11 (CON?. 1983), afPd on 

other grounds, 73 1 F.2d 105 (2d Cir. 19841, cert. denied sub nom. Manning v. Nelson, 469 

U.S. 853 (1984); Marcello v. Reptan, 574 F. Supp. 586, 596-98 (R.I. 1983). Cf. McClelland 

v. Massinga, 786 F.2d 1205 (4th Cir. 1986) (upholding post-judgment tax refund intercept 

process that accorded child support obligor (1) notice; (2) adminlstrative mvestlgatlon on 

request; (3) llpromptll post-intercept adminlstrative hearing .o be completed wlthin 60 

days of request; and (4) an opportunity for judicial review of adminlstrative decision). 

Virglnials post-judgment execution and garnishment procedures currently provide the 

requlslte notice and prompt post-selzure hearing on exemptlon claims that the Fourth 

Circuit found constitutional in Relgh v. Schleigh, supra. Under Virginla Code S 8.01-466, 

wrlts of fi.fa. may be issued by a clerk wlthout bond, but the debtor ~s entltled to notlce 

of levy and exemptions, and a prompt post-levy hearing on exemption claims within 10 

days. See Va. Code SS 8.0 1-466, 8.0 1-477.1. (Under S 8.01-477, the debtor may also 

move to quash the executron, but there LS no specified tlme limit for a hearing. Compare 

S 8.01-568.) Garnlshment summonses may likewlse be issued by a clerk, but the debtor 1s 

entitled to notlce and a prompt post-seizure hearlng on exemptIan claims within 7 days. 

See Va. Code SS 8.01-5 11, -5 12.4, -5 12.5. (As in the case of executions, however, no 

provision ~s made for a prompt postseizure hearing on objections other than 

exemptions. Compare Va. Code S 8.01-568.) 

Because Virginials post-judgment execution and garnishment procedures accord the 

debtor notice and a prompt post-seizure hearlng on exemptlon clalms, both processes 

appear to comply w ~ t h  recent federal court decisions. With respect to wrlts of fi.fa., 

however, it may be desireable to add the additional procedural protection of a bond prlor 

to execution and a provision for a prompt post-selzure hearing on a motion to quash the 

execution not only to guard against constitutional challenges m the future, but also to  

protect sheriffs from liability. In the context of post-judgment garnishments, it may also 



be desireable t o  amend S 8.0 1-5 12.5 to  include a provision allowing the debtor t o  raise 

both exemptions and other objections a t  the post-seizure hearing that  ~s t o  take place 

within 7 days. The decisions of the Fourth Circuit in Reigh v. Schleigh, supra and 

McClelland v. Massinga, supra indicate that  in the post-judgment context, preseizure 

judicial review E not a constitutional requirement. 

A more serious potential constitutional difficulty ~s presented by the statutes 

governing execution of judgments in favor of the Commonwealth. Sections 8.0 1-202 and 

8.01-203 provide for issuance and execution of a writ of fi.fa. by the sheriff, but do not 

Incorporate the provisions for service of notice of levy with an exemption claims form 

and the prompt hearing procedure that  were added by SS 8.01-466, 8.0 1-477.1, 

8.01-487.1, 8.01-546.1 and 8.01-546.2 with respect to  executions generally. While it may 

be arguable that  these provisions are necessarily incorporated in the  special procedures 

for executions in favor of the Commonwealth, it would seem desireable t o  amend 

S 8.0 1-20 1 to clarify thls point. 

F. Qualifiedofficialimmunity 

The Supreme Court of the United States has recognized a defense of qualified 

immunity for the actions of public officials which I1could reasonably have been thought 

consistent with the rlghts they a re  alleged to  have ~io la ted .~ '  See Anderson v. 

Creighton, U.S., 107 S. Ct. 3034, 3038 (1987). The Supreme Court of Virginia has 

also held that  public officials are not absolutely immune from tort  liability, but may be 

held liable for mlsfeasance of "ministerialt1 acts. See First Virginia Bank-Colonial v. 

Baker, 225 Va. 72, 78-80, 301 S.E.2d 8 (1983). See also Jeffres v. Countryside Homes of 

Lincoln, Inc., 214 Neb. 104, 333 N.W.2d 754, 762-764 (1983) (constable executing writ of 

assistance was acting min~sterially and was not immune from liability for negligence). 

In actions alleging violation of constitutional rights in connection with a pre- 

judgment attachment or post-judgment execution, the availability of the defense of 



qualified lmmunity ~s questlonable in that  the sheriff ~s arguably acting on behalf of a 

prlvate party. See Part  A. 2.b., supra. The federal circult courts of appeals have split on 

the lssue whether the defense of qualified lmmunlty ~s available t o  prlvate parties. For a 

recent discussion of thls split of authority, see Jones v. Preuit & Mauldin, 851 F.2d 132 1, 

1324 (11th Cir. 1988) (en banc) and the cases therein cited. In Jones, the United States 

Court of Appeals for the Eleventh Circult held tha t  prlvate creditors were entitled t o  

assert the defense of qualified good falth lmmunlty In an action under 42 U.S.C. § 1983 

for an alleged unconstitutional seizure pursuant t o  Alabama's pre-judgment attachment 

law. The court In Jones also noted tha t  the constitutionality of Alabama's pre-judgment 

attachment procedure was questlonable m that  it allowed lssuance of wrlts by nonjudiclal 

officers, but declined to invalidate the Alabama s ta tu te  slnce the writ in that  case had 

been Issued by a judge. 857 F.2d a t  1328-29. 

As discussed In detail In Part E supra, Virglnla's post-judgment garnlshment and 

execution procedures allow Issuance of writs of fi. fa. and garnlshment summonses by 

clerks, but accord the debtor notice and a prompt post-seizure hearlng on exemption 

claims. Because these procedures appear sufficient to  satisfy the  requirements of due 

process In the post-judgmen t context under recent federal court decisions, a sherlf f 

actlng In accordance with these procedures would seem to  have a strong basis for 

asserting the defense of qualified good falth lmmun~ty even in the event of a successful 

constitutional attack. 

G. Duratlon of liability 

There ls currently no statute of limltatlons provision specifying the duratlon of the 

civil liability of a sherlff or his surety MI an actlon for damages arlslng out  of levy, sale 

and distribution of proceeds pursuant t o  a pre-judgment attachment or post-judgment 

execution. The statutory provisions for indemnity, forthcommg, and suspending bonds 

likewlse do not speclfy the bond's duratlon. See SS 8.01-367, 8.01-371, 8.01-477, 



8.0 1-526, 8.0 1-537.1, 8.0 1-55 1, 8.0 1-553. Absent such a speclfic statutory provision, an 

action on a sherifPs bond or for tortious injury to  property presumably would be subject 

t o  a five-year s tatute of limitations. See SS 8.01-246(2), 8.01-243(B). See also 16 

Michiefs Jur. Sheriffs S 47 a t  610 n.3 (Repl. VoL 1987) (noting that  ~t is arguable that  

there ~s no limitation on action on sheriff's bond which ~s in the name of the 

Commonwealth, and to whlch Va. Code S 8.01-231 would apply). An action under 42 

U.S.C. S 1983 for an alleged violation of constltutlonal rlghts, however, presumably 

would be  subject to the two-year s ta tu te  of limitations for personal injury under S 8.01- 

243(A). See Wilson v. Garcia, 471 U.S. 261 (1985); J. Pagan, Civil Rlghts and "Personal 

Injurlesn: Virginia's Statute of Limitations for Section 1983 Suits, 26 Wm. h Mary L. Rev. 

199 (1985) (arguing that  S 8.0 1-243(A) as presently worded ~s Inadequate t o  accommodate 

all sectlon 1983 actions). 

In order t o  resolve thls uncertainty as well as limlt the exposure of sheriffs and their 

sureties, ~t may be desireable to enact m Title 8.01 a specific s tatute of limltatlons 

provision for actlons involving a sheriff's alleged misconduct m connection wlth levy, sale 

and distribution of proceeds pursuant to a pre-judgment attachment or post-judgment 

execution. Such a provision could also be  made specifically applicable t o  actions on a 

sherifPs bond. See 11 U.S.C. 5 322(d) (imposing two-year s tatute of limitations for 

actions on bankruptcy trustee's bond). Professor Rendleman suggested that  a one-year 

s tatute of limitations would seem strike an appropriate balance between the interests of 

debtors (who now must be  glven notice of an attachment or execution), interested third- 

parties and the surety companies that  issue bonds insurlng sheriffs agalnst liability. 

Provision could also be made for allowing a surety to petition the court for release of a 

sherifPs bond upon expiration of the applicable limitations perlod. 

H. Clarification of statutory exemptions from levy 

A potentially significant area of liability for sheriffs lies in the  list of exemptions 



from levy under 5 34-26 that dates back in part to the colonial era. It includes such 

antiquated items as nchifforobes,n an "icebox," a "loom and 1ts  appurtenance^,^ and a 

''spinning wheelv in a list of over seventy specific items. While 5 8.01-546.2 provides a 

post-seizure procedure for resolving disputed exemption claims, a sherifPs potentla1 

liability for effecting an improper seizure of exempt property would seem to make it 

desireable to modernize the statutory exemption list. Alternatively, federal bankruptcy 

statutes could be used as a guide. See 11 U.S.C. S 522(dj (listing property individual 

debtor may exempt from bankruptcy estate). In addition, it may be desireable to include 

m the statutes relating to the sheriff's return a provsion for listing exempt property that 

was not seized because it was "exemptw property, but such a change could have a drastic 

workload impact upon sheriffs. See 55 8.0 1-483, 8.0 1-2 15, 8.0 1-559. 

L Continuing training 

Finally, measures deslgned to ensure that sheriffs receive thorough plain English 

training on the law relating to exemptions could provide another mechanism for avoiding 

potential liability arlslng out of the improper seuure of exempt property. Cf. Annot., 

Liability of Supervisory Officials and Governmental Entitles for Havinp Failed to 

Adequately Train, Supervse, or Control Individual Peace Officers Who Violate Plaintiff's 

Civil Rights under 42 USCS § 1983, 70 A.L.R. Fed. 17 (1984). For example, if no major 

statutory changes are made, circulating to sheriffs and the train~ng academies a final 

draft of t h s  report of the problems identified in current statutory provisions would be 

one way of alerting sheriffs to the need for caution in certain areas. 
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1888 SESSION 
ENGROSSED 

HOUSE JOINT RESOLUTION NO. 144 
House Amendments in [ ] - February 16, l@88 

[ €wewamg rr fad - Requesturg the! C o d t e e  an Dutnct courts 1 to 

rtudy &ems' dutuu amcemucg mnme of p- and rsrrrur pr9p.e .  

Referred to the Committee on Rules 

WHEREAS, each year Virginia's sheriffs and their deputies serve thousands of 
garnishments and levies, or seize prOperty pursuant to pre-trial or post- dvil ptocess; 
and 

WHEREAS, these sheriffs and their deputies are not immune from suit in the 
performance of these services and may be held liable for damages in the event of 
wrongful handling .of a garnishment, levy or seizure in connection with a dvil suit and 

WHEREAS, numerous federal court case decisions have changed substantial portions of 
the procedures used in handling such garnishments, levies and seizures; and 

WHEREAS, the existing statutory provisions regarding sheriffs' duties are scattered 
throughout the Code of Virginia, frequently written in archaic language, and whch often 
have gaps in their directives to sheriffs on the detaib of handling dvil process; and 

WHEREAS, Virginia case law interpreting these- provisions are comparatively rare in 
modem times, with m&y of the controlling cases dating back over one hundred years; and 

WHEREAS, while some efforts have been made to conionn Virginia's statutes to 
requirements of federal case decisions, there has been no comprehensive review of these 
statutes to determine what changes are needed to create clear statutory direction for 
sheriffs and their deputies to follow in seizures b d  handling certain dvil prooess; now, 
therefore, be it 

RESOLVED by the House of Delegates, the Senate concurring, That [ e jebt 
suWm&be be e&abWW the Committee on District Courts is requested] to study 
revislng the statutory provisions regarding the duties of the sheriffs in handling 
garnshments, levies and seizures issued in connection with dvil cases. 

[ . T B e j e m ~ ~ B e ~ e t d e v e e ~ a s ~ B v e  
m e m b e F s & # e ~ ~ & ~ & ~ t e b e ~ B j t # e ~ &  
# e ~ ~ ~ & m G e a e t e G e R t i r t i # e e t e F ~ ~ ~ t e b e ~ B j t  
? h e ~ ~ e e P r k U e g e s ~ ~ e a e d F e d t ~ ) i i 8 g e e a 8 e e e ~  
~ ~ ~ t e b e ~ B j t m ~ k i s l i e e & m ~ ~ e e e ~  
~ e ~ e ~ ~ ~ e l e g a l ~ ~ t e b e ~ B j t ~ ~ & ~  
siewek 

T B e ~ ~ ~ a b e k e # s ~ ~ ~ i l s e u ; b ( B e ~  
sesa0u&#e-- 

T B e ~ e 0 & & ( I r i s ~ r w e ~ b B e ~ ~ B k e s ( ~ ~ ~  
study seeU eet eseeml $35838: The Committee shall report to the Governor and the General 
Assembly pnor to the 1089 Session as provided in procedures of the Division of Le@lative 
Automated Systems.] 





- Bill No. 

A BILL to amend and re-enact SS 8.0 1-20 1, 8.0 1-365, 8.0 1-367, 8.0 1-370, 8.01-466, 8.0 1- 

477, 8.01-478, 8.01-478.1, 8.01-480, 8.01-499, 8.01-511, 8.01-512.5, 8.01-554, 15.1-80, 

16.1-98, and 34-26 of the  Code of Virginia and to amend the Code of Virgm~a by adding 

sections numbered 8.01-245.1 and 8.01-478.2 and t o  repeal SS 8.01-368 and 8.01-369 of 

the  Code of Virgmia relating to the servlce of process and execution of attachments, 

distress, garnishments and writs of execution. 

1. That SS 8.0 1-20 1, 8.01-365, 8.0 1-367, 8.0 1-370, 8.0 1-466, 8.0 1-477, 8.0 1-478, 

8.01-478.1, 8.01-480, 8.01-499, 8.01-5 11, 8.01-512.5, 8.01-554, 15.1-80, 16.1-98 and 

34-26 of the Code of Virginia are amended and reenacted and that  the Code of 

Virgmia a amended by adding sections numbered 8.01-245.1 and 8.01-478.2 as 

follows: 

S 8.01-20 1. Execution; real estate to be sold. - In a writ of f i e r ~  facias upon a 

judgment or decree against any person indebted or liable to the Commonwealth, or 

against any surety of h a ,  af ter  the words "we command you that of the," the clerk shall 

insert the words "goods, chattels, and real estate," and conform the subsequent part of 

such writ thereto. And under any writ so =sued, real  estate may be taken and sold. - The 

writ shall be Issued together with the form for requesting a hearing on a claim of 

exemption from levy as provided m S 8.01-546.1 and shall be served in accordance with $ 

8.01-487.1. The procedures spec~fied in S 8.01-477 and 8.01-546.2 shall govern further 

proceedings regarding motions to  quash execut~on and claims of exemption from levy. 

S 8.0 1-245.1. Limitation on actions against or upon the  bond of an officer serving 

attachment or execution process. - No action shall be brought against or upon the bond - 
of any officer who IS responsible for serving a writ of attachment or any execution 



process except within one year after the officer's final return on such process IS filed 

with the clerk of the lssuing court. 

S 8.01365. How claim of third party tried. - When a writ of fieri facias issued 

from a circuit court, or a warrant of distress, is levied on property, or when a lien is 

acquired on money or other personal estate by vlrtue of S 8.01-501, and when some other 

person than the one against whom the process issued claims the property, money, other 

personal estate, or some part or the proceeds thereof, then either 6) the claimant, d 

saeh saspendhg Bend us .ts h e r e m a k t  men-aed bus  bee^ gwe- fii) the officer having 

such process, t.C ne mdemmfy-mg bend hus beeft gwe* or fijI) the party who had the 

process issued, may apply to try the claim, by motion to the adverse party, to the clrcuit 

court of the county or city whereln the property, money, or other personal estate is 

located. 

S 8.0 1367. Props ty claimed by thwd partv. %dem&yhg Bend b eMcee - %f m y  

efEieet kwes er 13 teqtltttd b levy a %n fa- m a t e h m e n *  er a w u r t m ~  ef  &&ress 

~ F I  p repe r ty~  and the efGeer deuBQ whe+her sueh prepeey .ts h B i e  h such kvyr he may 

give +he @hm+i#e kt4 agenf er a++erney-at-ktw7 n e h e  +ha+ m mdemmfy-mg bend rs 

reqtltttd m +he e u s q  bend may +heteapen be p e n  by any p e w &  w%h geed seeaMy 

payaHe Q +he e f k e t  m a pen&y eqactf ie +he v&e 04 +he prepeey m +he euse ef  a 

hrt faetcls et a wrtrran+ ef Wress en prepeey and eqa& ie d d e M  +he v&e ef  +he 

prepefiy WI ease ef wi aeuehmentr;. w&h een8)eten b mdemmfy k m  a g m *  & damage 

wkteh he may s u s + m  .tft eenseqaenee ef  +he semire er s& eE sueh prepedy m d  pay * 
any e&wman+ ef sueh prepeey & damage wkteh he may s u & m  i~ eenaeqaenee ef  saeh 

setewe er s* and &be Q wartcut+ and d e f e ~ d  h m y  parebaser ef  +be prepeey sueh 

e&a+e et m+etest. +herein as t4 481a-; PrevtBe$ hew eve^ +ha+ when When the property 

claimed to be liable by vlrtue of a fieri fac~as, an attachment, or a warrant of distress 



+be precess a h r e s a d  IS in the possession of any of the parties agalnst whom such process 

was issued but IS claimed by any other person or a claimed t o  belong t o  any other person, 

the officer having such process in his hands t o  be executed shall, if an indemnifying bond 

has been given, proceed to  execute the same notwithstanding such claim unless the 

claimant of the property or someone for him shall give a suspending bond as  provided by 

S 8.01-370 and shall withm thirty days af ter  such suspending bond is given proceed t o  

have the t i t le  to  the property settled in accordance with the provisions of this chapter. 

And m case such claimant or someone for him fails t o  give such suspending bond, or 

having given such bond fails to  have such proceedings instituted to  settle the title 

thereto, the claimant shall be barred from asserting such claim t o  the property and the  

officer shall proceed to  execute the process, and the officer who executes such process 

shall not be liable to  any such claimant for any damages resulting from the proper 

execution of such process as IS required by t h a  section. I# m mdemwfytng bend Be nee 

p e n  w * h  a r e a s e n a h  &me a l h r  s teb ~ e h e e  *he e-er may reluse b k v y  en steh 

p?ege*~rr e r  may reshre & b *he persen &em whese peme44ten +) was ectke~r I# steh 

Bend Be we& *he e fker  shrtW preeeed b )evy Ci) d he has nee shady dene sw er f.))) d 

neeessury b rt&re a levy previeu4ly r&ase& 

S 8.01-370. Claimant may give suspending bond; proceedings to have title settled; 

action on indemnifying or suspending bond - The sale of any property levied on under a 

fieri facias or distress warrant shall be suspended a t  the instance of any claimant thereof 

who will deliver to the officer a suspending bond, with good security, in a penalty equal 

t o  double the value thereof, payable to  such officer, with condition to  pay to all persons 

who may be injured by suspending the sale thereof, until the  claim thereto a adjudicated 

or otherwise adjusted, such damage as they may sustain by such suspension. If the  

property claimed to be liable by virtue of such process is in the possession of any of the  

parties against whom such process was issued, but ~s claimed by any other person, or IS 



claimed to belong to any other person, the officer having such process m his hands to be 

executed shall, wke+ker provided that an indemnifying bond has been given er neb after 

notice to the claimant, or hls agent, proceed to execute the same notwithstanding such 

claim, unless the claimant of such property or someone for him shall give the suspending 

bond aforesaid, and shall within thirty days after such bond is given proceed to have the 

title to such property settled in accordance with the provisions of thls chapter. And in 

case such claimant or someone for him fails to give a suspending bond, or having given 

such bond fails to have such proceedings instituted to settle the title thereto, the 

claimant shall be barred from asserting such claim to the property and the sale of the 

property shall proceed. For the purpose of thls section, a person making a claim of 

ownership of property on behalf of another shall be deemed to be the latter's agent, and 

the notice required by thls section may be verbal or in writing. Upon any such 

indemnifying or suspending bond as is mentioned in thls section or S M1-369 S 8.01-478.2 

an action may be prosecuted m the name of the officer for the benefit of the claimant, 

creditor, purchaser, or other person injured, and such damages recovered in such action 

as a jury may assess. The action may be prosecuted and a writ of fieri facias had in the 

name of such officer when he ~s dead in like manner as if he were alive. 

S 8.01-466. Clerk to issue fieri facias on ju&ment for money.-On a judgment for 

money, it shall be the duty of the clerk of the court m which such judgment was 

rendered, upon written application teqae* of the judgment creditor, hls assignee or 

attorney, to issue a writ of fieri facias at  the expiration of twenty-one days from the 

date of entry of the judgment unless the court for good cause orders an execution to be 

lssued earlier. The wrltten application shall be on a form provided by the clerk which 

shall contain entries for the following information: (1) the style of the case; (2) the case 

number; (3) the date that judgment was entered; (4) the name of the party seeklng 

execution; (5) whether the party seeking execution ls the judgment creditor or an 



assignee: (6 )  the names and addresses of the parties aga~nst whom executlon 1s sought; (7) 

the total amount of unpa~d judgment prrncrpal plus Interest wh~ch IS due at  the t ~ m e  of 

the application; (8) the Interest rate applicable to the judgment; (9) the amount of unpaid 

judgment pr~ncipal to wh~ch the Interest rate applies; and (10) a descript~on of any 

specific items of tangible personal property that the applicant seeks to have levred. The 

applicat~on form shall contain a not~ce that the writ of fierl facias will be executed only 

after an Indemnifying bond IS posted with the officer to whom the w r ~ t  of fieri fazias has 

been delivered. The writ shall be Issued together with the form for requesting a hear~ng 

on a cla~m of exemptron from levy as provided in S 8.01-546.1. The clerk, the judgment 

creditor,  IS attorney or asslgnee shall deliver the writ and hearlng request form to the 

proper officer for executlon and shall take hls recerpt therefor. The officer shall 

transm~t h s  rece~pt to the clerk if delivery of and rece~pt for such writ 1s not made 

pursuant to S 8.01-294. F e r  geed eause ;eke eeart may etder an  eneeu-n Q issue e n  

yidgments and de rees a9 an cudkt pene& 

S MH?% When ureeu%ns may be quashe* hew peeeektgs tkereen &aye& - A 

m e h n  Q quash m e n e e u h n  ma% aHer r e a m n a b k  ne*e Q +he adverse par+% be heard 

and deeded  by +he ee& wbieh m t t e d  +he eneetihc-k Sueh e e u e  e n  +he a p p l k u ~ ~  eP 

+he p h m b E b  +R +he m e h 6  may make an  erder &plying +he preceedhgs  en  +he e a e e a h n  

ant44 +he m e h n  be  heard m d  de+erm+Re$ +he erder a04 Q be eHee+ttrrl tint44 bend be 

gwen t~ stteh pen&y m d  with sueh e e n w -  and &her w&h et witbett+ sure+& us +he 

eeW may preseriBe; The &rk &em whese e w e  +he eneeaben  m u e +  sb& +alee +he 

b e ~ d  m d  make us m a y  eepes 04 +he erder  us  may be necessary m d  enderse +hereen +hut 

+he bend r e q w e d  has been gweq md a eegy s h e  be served e n  +he B)cnrtM +R +he 

e x e e t t h n  m d  e n  +he e 4 k e r  m whese Amds +he . e n e e u h n  ts meek 



S 8.01477. When executmns may be quashed, how proceedi i  thereon stayed, - A 

judgment debtor shall have the right to  a hearing on a motion to  quash an execution. If a 

judgment debtor files a motion to quash in which he requests a hearing, the  clerk shall (i) 

schedule a hearing no later than ten business days from the date that  the motion is filed 

with the court, and (ii) notify the parties of the date, time and place of hearing and the  

objection being asserted. T h a  hearing may be combined with a hearing pursuant t o  

S 8.01-477.1 on a claim of exemption from levy. 

The clerk shall notify the parties and the sheriff of the date, time and place of 

hearing and the objection being asserted. The court may stay the sale pending this 

hearing by interlocutory order and shall require the judgment debtor t o  give a suspending 

bond before such order IS entered. The sheriff shall comply with the writ unless and until 

ordered otherwise in writing by the court. The order shall take effect upon receipt by 

the sheriff. The clerk a required t o  provide a copy of the order or the hearinp 

disposition to the sheriff. If the execution ~s quashed, the court shall order the sheriff t o  

return all property seized under such process t o  the parties entitled. 

S 8.01-478. On what property writ of fieri facias levied; when lien commences; 

when indemnifying band required.-The writ of fieri facias may be levied as well on the 

current money and bank notes, as on the goods and chattels of the judgment debtor, 

except such as are exempt from levy under Title 34, and shall bmd what IS capable of 

bemg levied on only from the time it is actually levied by the officer t o  whom it has been 

delivered to be executed. The officer shall refuse t o  levy on such property or t o  proceed 

further with execution until an indemnifying bond IS given and shall not be liable t o  the 

judgment creditor for any damages sustained as  a consequence of such refusal. 

S 8.01-478.1. Return of such bond to clerk's office.-Any indemnifyinp: bond taken 

by an officer under the preceding section shall be returned by him together with his 



return on the process to the clerk's office of the circuit court of the county or city 

whereln the property to be levied on IS located. 

S 8.01-478.2. Effect of such bond. - The claimant or purchaser of such property 

shall, after such bond e so returned, be barred from any action against the officer 

levying thereon, provided the security therein be good at the time of taking it. 

8,01480. Prior security interest on property levied on. - Subject to the 

requirements of S 8.01-478 and thls section, - tangible personal property subject to a prior 

security interest, or in which the execution debtor has only an equitable interest, may 

nevertheless be levied on, seized and sold for the satisfaction of a fieri facias. If such 

prior security interest be due and payable, the officer levying the fieri faclas may sell 

the property free of such security interest, and apply the proceeds first to the payment 

of such security interest, and the residue, so far as necessary, to the satisfaction of the 

fieri facias. In the event the property is to be sold free of such prior securlty interest, 

the judgment creditor shall give written notice by certified mail to each secured party of 

record as hereafter specified, as hls name and address shall appear on record, of the 

proposed sale, or to any secured party of whom the judgment creditor shall have actual 

knowledge. Such notice shall be given to each secured party who e of record at the 

State Corporation Commission or at the Divlsion of Motor Vehicles or in the clerk's 

office in the city or county in Virginia, where the debtor has resided to the knowledge of 

the judgment creditor at any time during a one-year period prior to the sale. 

Certification of such notice shall be delivered to the sheriff or other officer conducting 

the sale pursuant to execution of the judgment, who shall announce that except as to 

such person so notified, the sale IS subject to any prior security Interest of record, other 

than one of record at a place where the debtor may have resided more than one year 

previously. If such prior security interest be not due and payable at the time of sale, 

such officer shall sell the property levied on subject to such security interest. 



1 8.01499. Offioer teceiving money to make return t k d  and pap net proceeds; 

commission, etc - An officer receiving money under tha chapter shall forthwith make 

return reflecting the amount received by the officer +)rereeE hr+hw%b to the court or 

the clerk's office of the court m which the judgment a entered. For failing to do so, the 

officer shall be liable as if he had acted under an order of such court. After deducting 

from such money a commission of five per centum and hls necessary expenses and costs, 

mcluding reasonable fees to sheriff's counsel, he shall pay the net proceeds, and he and 

h a  sureties and their representatives shall be liable therefor, m like manner as if the 

same had been made under a writ of fieri facias on the judgment. 

S 8.01-511- Institution of garnishment proceedings. - On a suggestion by the 

judgment creditor that, by reason of the lien of h a  writ of fieri facias, there a a liability 

on any person other than the judgment debtor, or, that there is in the hands of some 

person in hls capacity as personal representative of some decedent a sum of money to 

which a judgment debtor ts or may be entitled as creditor or distributee of such 

decedent, upon which sum when determined such writ of fieri facias is a lien, a summons 

m the form prescribed by S 8.01-512.3 may (i) be sued out of the clerk's office of the 

court from which an execution on the judgment a issued so long as the judgment shall 

remain enforceable as provided in 5 8.01-251, (ii) be sued out of the clerk's office to 

which an execution issued thereon has been returned as provided In 5 16.1-99 against such 

person or (iii) be sued out of the clerk's office from which an execution lssued as provided 

in 5 16.1-279 I. The summons and the notice and claim for exemption form required 

pursuant to 5 8.01-512.4 shall be served on the garnahee, and shall be served on the 

judgment debtor promptly after service on the garnahee. When the garnlshee and the 

judgment debtor reside in different jurtsdictions within the Commonwealth, the sheriff 

serving the garnlshee, promptly after service on the garnahee and mailing a copy to the 

judgment debtor as hereinafter provided, shall forward the summons and the claim for 



p e m p t i o n  form required pursuant to  S 8.01-512.4 to  the sheriff of the city or county 

wherein the judgment debtor resides for service on the  judgment debtor, and each sheriff 

shall make a separate return of process to  the court, with the sheriff serving the 

garnlshee showing in hls return the sheriff t o  whom he forwarded the summons and the 

claims for exemption form for service on the judgment debtor. Service on the  judgment 

debtor and the garnlshee shall be made pursuant to  subdivision 1 or 2 of S 8.0 1-296. 

When making an application for garnahment, the judgment creditor shall set forth 

on the  suggestion for summons in garnahment the last known address of the  judgment 

debtor, and shall furnlsh the clerk with an envelope, with first-class postage attached, 

addressed to such address, whereupon a copy of the  summons and the notice and clalm 

for exemptions form required under S 8.01-5 12.4 shall be inserted into such envelope by 

the clerk and sent to the sheriff with the process t o  be served. The sheriff, promptly 

after service on the garnahee, shall" mail such envelope by first-class mail to  the  

judgment debtor at his last known address. If the  serving officer of the city or county 

wherein the judgment debtor resides a unable t o  serve the judgment debtor pursuant t o  

subdivision 1 of S 8.01-296, such mailing shall satisfy the mailing requirements of 

subdivlsion 2 b of S 8.01-296. The sheriff serving the garnlshee shall note on his return 

the  date of such mailing which, with the notation "copy mailed t o  judgment d e b t ~ r "  shall 

be sufficient proof of the  mailing of such envelope with the required copy of the 

summons and the  notice and claim for exemption form inserted by the clerk with no 

examinat ion of such contents being required by the sheriff nor separate certification by 

the clerk tha t  the  appropriate documents have been so inserted. If the serving officer of 

the city or county wherein the judgment debtor resides a unable to  serve the  judgment 

debtor pursuant t o  subdivision 1 or 2 of S 8.01-296, such mailing shall constitute service 

of process on the judgment debtor. The judgment creditor shall furnlsh the social 

security number of the judgment debtor t o  the clerk, except as hereinafter provided. 

* * * 



S 8,01612.5, Hearing on claim of exemption from garnishment or motion to dismiss 

garnishment. - A judgment debtor shall have the right to  a hearmg on hls claim of 

exemption from garnlshment or a motion to  dismlss garnlshment no later than seven 

business days from the  date that the claim or motion ~s filed with the court. 

The clerk shall notify the parties of the date, time and place of the hearing and the 

exemption being claimed or the objection being asserted. The garnlshee shall comply 

with the garnlshment summons unless and until ordered otherwise in writing by the 

court. The order shall take effect  upon receipt by the garnishee. The clerk is required 

to  provide a copy of the order or other hearing disposition to  the garnlshee only if the 

garnlshment summons ~s dismissed or ls modified by the judge. 

S 8,01654. Where bond returned and filed; exceptions to bond. - Every such bond 

shall be returned by the officer to  and filed by the clerk of the court m which the  

attachment ~s pending, or to  which the attachment 1s returnable, and the plaintiff may, 

within thirty days after the return thereof, file exceptions to the same, or to the 

sufficiency of the surety therein. If such exception be sustained, the court shall order 

the ef%er defendant or other person who gave bond under S 8.0 1-553 to  file a good bond, 

with sufficient surety, to be approved by it, on or before a certain day to  be fixed by the  

court. If he fail to do so, the court shall order the sheriff to proceed t o  levy the 

attachment and take possession of the property as provided in SS 8.01-550 and 8.01-55 1. 

he m d  )tt4 sarebes fft k el- b e ~ d  sh& be &He b +be phftW us fer a breach ef 

saeh B e ~ 6 ;  ba+ +he eP%er s h M  have +be same mghQ and remedies +be puMes b 

a ~ y   be^& 48 adjtidged bad us if he were a sare+y fer +hem7 

S 15.14IO. Return of process; bond; account of sales; failure of officer. - Every 

officer to whom any' order, warrant or process may be lawfully directed, shall make true 

return thereon of the day and manner of executing the same, and subscribe hls name to  



such return. When the service ls by a depcty, such deputy shall subscribe to the return 

h a  own name as well as that of h a  principaL With such order, warrant or process there 

shall be returned any bond taken and an account of sales made under the same, specifying 

therein the several articles sold, the persons to whom sold, and the prices thereof. Such 

return shall be to the court from which such order, warrant or process emanates, or to 

which it IS returnable, and in other cases, not specifically provided for, shall be to the 

clrcuit court of the county or the city in or for which the officer was elected or 

appointed. When a sale s made under any such order, warrant or process and no 

particular time for such return a prescribed therein, or by statute, the return shall be 

made forthwith after the sale. Any officer failing to comply with the requirements set 

out in t h s  section shall forfeit twenty dollars and if he make a false return shall forfeit 

therefor one hundred dollars, provided that in the case of an execution issued from a 

court not of record, the fines provided in 5 16.1-101 shall control. And if upon the return 

day of any process issued by a clerk of a court of record, the process shall not have been 

returned, the clerk shall asue a rule agamst the officer to whom the process was 

directed, returnable to the first day of the next succeeding term of the court, to appear 

and show cause why he shall not be fined for such default. 

S 16.1-98. Fieri facias os writ of possession on judgment.-Upon a judgment being 

rendered in a general district court a writ of fieri facias or a writ of possession shall be 

Issued thereon only upon reques+ written application of the judgment creditor, hls 

assignee or h a  attorney. The written application shall be on a form provided by the clerk 

which shall contain entries for the information required by S 8.01-466. When the 

judgment is for personal property and the defendant a not given the option under S 8.0 1- 

121 to pay the amount of the judgment or surrender the property, the plaintiff may, at  

h a  option, have a writ of possession for the specific property and a writ of fieri facias 

for the damages or profits and costs, and if the writ of possession prove ineffectual he 



may have a writ of fieri facias for the alternate value. The judge or clerk shall write or 

stamp upon the docket of the court, or upon the original warrant or motion, the issuing of 

each such writ and the date of issuance. 

S 34-26. Exempt articles enumerated. - In addition to the estate, not exceeding in 

value $5,000, whlch every householder reslding in t h s  Commonwealth S%+e shall be 

entitled to hold exempt, as provided in Chapter 2 (S 34-4 et seq.) of thw title, he shall 

also be entitled to hold exempt from levy or distress the following articles or so much or 

so many thereof as he may have, to be selected by him or hw agents: 

(1) The family Bible. 

(la) Wedding and engagement rmgs. 

(2) Family pictures, schoolbooks and books library for the use of the family. 

(3) A lot m a burial ground. 

(4) - (a) All necessary clothing wearmg agprt+& of the debtor and h s  family-, 

(b) two pieces of furniture for the storage of such clothing; 

(c) all bed% bedsteads and bedding necessary for the use of such family,-- Z)  - 
dressers er 2 dresswtg +a&% wctrdrebeq ehi&rebes er eke* ef drawers er a 

dresser a ~ d  a dresswtg * a h ;  

(d) any necessary ectrge* rug% h & a m  er &her floor covermg; and 

(e) all heaters and stoves and appendages put up and kept for the use of the - 
family ~ e t :  eweeedhg 3 and one axe if wood IS used for fuel by any of the stoves. 

(5) - (a) All ea* degq We r a b w  md e+ber pets not kept or rased for 

sale; 

(b) 1 cow and her calf until 1 year old-, - 
(c) all necessary dinnerware, eatinp, cooking and serving utensils of the debtor - 
and h s  family and 2 pieces of furniture for the storage of the samei f be- 6 

eR- 6 @Me% f ta8)er f Z )  klmeq f 2 brkq 2 d e ~ r e ~  sgeenq f Z)  Bisbeq er d *be 



4~rnily eerie ef mere Oban f% trben a k e  brk m d  8 spen4i. and a 

dish b r  each member Obereee 2 Brtsrr9e f pe* f eve- 6 pkees a4 weeden er 

e&kenw- 

(d) 1 dining room table together with 6 chairs or, if the family consists of more - 
than 6; then 1 chair for each member of the familyc f ba##ee ebha  g r e w  

(e) 1 +eeBeq freezer or refrigerator of any construction,- - 
(f) 1 washlng machine,- - 

1 clothes dryer; R e 4  b exeeed $f 50 m v&% f h e m  and its apptittenaneeq f 

ki-tehen safe er f Mehen eabme4 er @tern f spltr trg wbed;. f patr 84 e e  

(h) groceries f axe and pm~f4fens eOker Oban Obese beretnaHet seO eaO 8s +be - 
v&e 84 $ B e  2 keeq  68 Basbels 04 shelled eer5 err m h a  Oheree+ 25 Basbels ef 

rye er beekwbeae 5 Basbels a4 wbeae er f be& 84 Rotll.; 89 Bushels 04 

pe+aOeeq 280 petin& e4 b a e e ~  er perks. 3 beg* kiw& neO exceeding m v&e $8h 

a# e a n ~ e d  and h a e n  geed% e a ~ ~ e d  k w  preserve* frW er herne-prepered 

geed pa4 up and prepared for use and consumption of the family,- $25 m v&e a4 

ferage er bafi 

(i) 1 cooking stove; and aOen&s Eer eeelmtg Oberewi+h - 
1 sewing machine,- and 

(k) in case of a mechanic, the tools and utensils of hls trades and - 
(1) m case of an oysterman or fisherman h a  boat and tackle, not exceeding - 
$ w 8 8  $3,000 in value; if the boat and tackle exceed $l$08 $3,000 in value the 

same shall be sold, and out of the proceeds the oysterman or fisherman shall 

first receive $fi.608 $3,000 in lieu of such boat and tackle. 

No officer or other person shall levy or distram upon, or attach, such articles, or 

otherwise seek to subject such articles to any lien or process. 

2. That SS 8.01-368 and 8.01-369 of the Code of Virginia are repealed. 





Proposed Cross-References 

1. Under S 8.01-526, which authorizes the taking of a forthcommg bond from the 
debtor, the following sections restricting the taking of such bonds should be cross- 
referenced: §§ 8.0 1-53 1, 8.0 1-209. 

2. Under SS 8.01-478 and 8.01-557, which set forth the general rules as t o  when the lien 
of a writ of fi. fa. or attachment arises, a list of the special rules of lien priority 
provided in SS 46.1-77, 8.01-558, 8.0 1-488, 8.9-50 l(5) should be cross-referenced. 

3. Cross-reference under S 15.1-80, which prescribes penalties for noncompliance with 
return requirements, S 16.1-101, which prescribes specific penalties m the case of 
noncompliance with return requirements for district court executions. Such a cross- 
reference would be unnecessary, however, if the proposed amendment to  § 15.1-80 
referring to  S 16.1-101 were adopted. 

4. Cross-reference under SS 8.0 1-466 and 16.1-98, which govern executions generally, 
the  special rules governing execution of judgments in favor of the Commonwealth, 
SS 8.0 1-20 1 through 8.0 1-2 16. 

5. Cross-reference under S 8.01-367, which provides for the taking of an indemnity 
bond before executing a writ of fi. fa., the sections requiring an indemnity bond in 
the case of writs of attachment, SS 8.01-537.1 and 8.01-551. 

6. Cross-reference under both SS 8.01-526 and 8.01-37 1, which concern the  taking of 
forthcoming bonds for property subject to  a writ of fi. fa., the sections concernmg 
the taking of such bonds for property subject to attachment or distress, 55 8.01-553 
and 55-232. (The cross-references t o  S 8.01-526 currently include SS 8.0 1-37 1, 8.01- 
553 and 55-230 et seq.) 

7. Cross-reference under § 8.01-548, which describes property subject t o  attachment, 
the statutes concerning property exempt from levy, SS 34-1 to  34-33. 

Explanatory Notes to  be added to  exlsting sections 

1. Note to S 8.0 1-20 1 - see SS 8.0 1-466, 8.0 1-477.1, 8.0 1-487. I 

2. Note to S 8.01-365 - see 5 16.1-119 

3. Note to S 8.0 1-368 if repealed - see S 8.0 1-478.1 

4. Note to S 8.01-369 if repealed - see S 8.01-478.2 

5. Note to § 8.01-477 - see S 8.01-546.2 

6. Note to S 8.01-478 - see S 8.01-367 

7. Note to S 8.01-478.1 - for former provisions, see former S 8.01-368 

8. Note to § 8.01-478.2 - see SS 8.01-369 and 8.01-554 




