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Report of the
J01nt Subcomm~ttee Study~ng

A1ternat~ve Ind~gent Defense Systems
To

The Governor and the General Assembly of Virg1n1a
R~chmond, Virg1n1a

January 1, 1989

TO: Honorable Gerald L. Bal~les, Governor of Virg1n1a,
and

The General Assembly of Virg1n1a

INTRODUCTION

In 1985, the General Assembly created two )o~nt subcomm~ttees to study
the related ~ssues of (1 ) alternat~ve methods of prov1d1ng cr~m1nal defense
serV1ces to 1nd1gent persons and (11) the feasl.b11J.ty and des1rab11J.ty of
expand1ng the PublJ.c Defender System beyond the then-authorJ.zed four p110t
programs These JoJ.nt subcomm1.ttees met JoJ.ntly and J.ssued a JoJ.nt report
See House Document No. 15 and Senate Document No. 11, 1986. The J01nt
subcomm1ttee recommended a 15 percent 1ncrease 1n the max1mum fees allowed to
court-appo1nted counsel and creatJ.on of a f1fth publJ.c defender off~ce ~n

Portsmouth. Both recommendatJ.ons were approved by the 1986 SessJ.on of the
General Assembly. Also 1n 1986, the General Assembly approved creat10n of a
s1xth pub11c defender off1ce. See Chapter 643, 1986 Acts of Assembly, § 1-12,
Item 32. The s1xth offlce was estab11shed In R1chmond.

Finally, the JoJ.nt subcommJ.ttees recommended and the General Assembly
approved contlnuatl.On of the study of 1nd1gent defense systems. The stated
purpose of the cont1nued study was to evaluate the effects of J.mplementat1on
of the fee 1ncrease and expanSl0n of the publl.c defender system J.nto a core
C1ty on the costs, avaJ.labJ.l~ty and Cjuallty of legal representat10n for
1nd1gent crJ.mJ.nal defendants AddJ.tJ.onally, the JOlnt SUDcomm1ttee wJ.shed to
complete J.ts study and formulate recommendat~ons wlth respect to (~) the
partJ.cular problems for counsel 1n cap1tal cases, (11) the need to establJ.sh
un1.form statewJ.de elJ.gJ.bJ.lJ.ty standards for court-appo1nted counsel, (111) an
evaluatJ.on of the methods of select1ng court-appo1nted counsel and (1V) an
evaluatJ.on of the admJ.nJ.stratJ.ve procedures of the Publ~c Defender
Comm1ss1on. See House J01nt Resolut1on No. 51, 1986.

The J.ssues under study are complex. The J01nt subcomm1ttee was hampered
by the unavaJ.lab11J.ty ~n 1986 of cred1ble data needed to evaluate the effects
of the1r recommendat~ons Further, the constJ.tut~onal suff1c~ency of the
system used to prov1de counsel to 1nd1gent cr1rn1nal defendants seek1ng
post-conv1ct1on re11ef 10 cap1tal cases was be1ng challenged 1n a class act10n
su~t 1n the U.S. D1str~ct Court for the Eastern D1strJ.ct of Virg1nla. 1 These
factors resulted 10 another request by the Jo~nt subcomm1ttee to cont1nue 1tS
del1berat1ons for another year See House J01nt Resolut1on No 189, 1987

Dur~ng 1987, the Virg~nl.a Bar ASSoc1atJ.on Spec1al Comm1ttee on Ind1gent
Defendants conducted a comprehenslve statew~de survey of lawyers and Judges to
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ascerta~n the~r percept~ons and 1dent~fy 1mprovements 1n the 1nd1gent defense
system. 2 The Spangenburg Group, Inc , under a grant from the Virg1n1a Law
Foundat1on, began gather1ng stat1st1cal and f1scal data on methods of
prov~d1ng representat10n to 1nd1gent persons 10 post-conv1ct1on proceed1ngs
The G1arratano case cont1nued to move through the federal courts. The J01nt
subcomm~ttee was concerned that any changes 1n the methods currently 1n use
for 1nd~gent defendants 1n post-conv1ct1on proceed1ngs m1ght preJud1ce the
Commonwealth's pos1t1on. Aga1n, the J01nt subcomm1ttee found 1t necessary to
request cont1nuat1on of the study to awa1t the results of the Bar Assoc1at1on
proJect and the Spangenburg analys1s, as well as the dec1s1on of the U. S
Court of Appeals 1n the G1arratano case See House J01nt Resolut1on No 141,
1988

No report was f11ed 1n e1ther 1987 or 1988 as no substant1ve
recommendatJ.ons were made. In 1987, Delegate Owen B. P~ckett was elected to
the U.S House of Representatl.ves Delegate Thomas W. Moss Jr., of Norfolk
was appo~nted by the Speaker of the House of Delegates from the House
Appropr1at1ons Comml.ttee to replace Mr PJ.ckett Delegate Whl.ttl.ngton W
Clement of DanvJ.lle was appol.nted by the Speaker from the House Approprl.atl.ons
Comml.ttee to replace Delegate Frankll.n P. Hall 1n 1988. The membershJ.p has
otherw1se remal.ned the same.

The ]ol.nt subcomm1ttee held three meetl.ngs l.n R~chmond dur1ng 1988. The
Virgl.nJ.a Bar ASSOc1atl.On Specl.al Comml.ttee on Indl.gent Defendants subml.tted
l.ts f1nal report and recommendatl.ons to the Jol.nt subcomm1ttee on November 2,
1988. See Appendl.x A.3 The Spangenburg Group submJ.tted J.ts report and
recommendatl.ons on December 6, 1988 See Append1x B.

SUMMARY OF RECOMMENDATIONS

Followl.ng
recommendatl.ons
recommendat1ons:

a comprehens1ve
subml.tted, the

reVl.ew of the
Jol.nt subcomml.ttee

aval.lable
makes the

data and
follow~ng

1. The max~mum fees allowed to court-appol.nted counsel should be
~ncreased 1mmedJ.ately by 15 percent and add~tl.onal l.ncreases should be
enacted Wh1Ch are suff~cJ.ent to place the Commonwealth at or near the
natJ.onal average of fees pa~d by 1992; and

2 The Department of Plann~ng and Budget should conduct a
mult1-agency study of the cost and polJ.cy ~mplJ.catl.ons of further
expans~on of the publJ.c defender system and mod1fJ.catJ.ons J.n the court­
appoJ.nted and publ~c defender systems w1th a V1ew toward reconunendat~on

of a coheslve, cost-effect~ve method of prov1dl.ng a constJ.tutJ.onally
suffJ.clent system of representat~on for 1ndJ.gent cr1mJ.nal defendants, and

3 The Off1ce of the ExecutJ.ve Secretary of the Supreme Court of
VirgJ.nJ.a should J.mplement procedures des~gned to compensate
court-appoJ.nted attorneys more faJ.rly and cost effectJ.vely, J.ncludJ.ng (~)

a requ1rement that such attorneys certJ.fy the hours spent on a case under
oath and allow1ng them compensat10n for those hours at a spec~f1ed hourly
rate, subJect to the statutory maxJ.murn, unless reduced by the tr1al court
for reasons spec1f1ed ~n wr1t1ng and (1J.) app11cat~on of a max1mum hourly
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rate to attorneys appo~nted for ~nmates pursuant to § 53.1-40 and
attorneys appo~nted to prepare pet~t~ons for habeus corpus ~n cap~tal
cases; and

4. The J01nt subCollUlllttee should be contl.nued to allow further
analysJ.s of the recommendatl.ons made by the Virgl.nla Bar AssocJ.atl.on
Spec1al CommJ.ttee and the Spangenburg Group, partlcularly as those
recommendatJ.ons relate to cont1nued fee lncreases for court-appol.nted
counsel, expansl.on of the publlC defender system, creat~on of an
appellate defender's off~ce, estab11shment of a resource center to ass1st
1n the preparatlon of cap1tal murder cases and 1dentl.flcatlon of
addl.tl.onal sources of funds to support these recommendatl.ons

CONSIDERATIONS AND FINDINGS

A September pub11cat10n of the Bureau of Just1ce Statlostl.CS reported that
Virg1n1a ranks fort1eth among the states 1n per cap1ta costs per londlgent case
and forty-eJ.ghth ~n average costs per case 4 The 15 percent fee 1ncrease
approved ~n 1985 had l~ttle effect on Virg~nl.a's nat~onal rank~ng w~th respect
to state fund~ng comm~tment for J.nd~gent defense. Patr~c~a Sml.th of the
Spangenburg Group testJ.f~ed that between 1982 and 1986, state expend1tures for
J.nd1gent defense serv~ces 1.ncreased by 60 percent natJ.onally; ~n Virg~n~a,

expendJ.tures l.ncreased by only 16 percent.

The JoJ.nt subcommJ.ttee belJ.eves thJ.s 1S an unacceptable sJ.tuat1on. The
Commonwealth 1.S under a const1tutJ.onal ob11gat1on to ensure that counsel are
provJ.ded to J.ndJ.gent crlmJ.nal defendants. The JoJ.nt subcOItUnJ.ttee recognJ.zes
that the Commonwealth also has an ob11gatJ.on to J.ts cJ.t1zens to ensure that
th1S oblJ.gat10n 1S met 1n a cost-effectlove manner. Art1fic1ally low fees help
to conta1n costs 1.n the short run but create greater problems 1n the long
run. A spec1al panel of the AmerJ.can Bar AssocJ.atJ.on recently reported that
less than 3 percent of all government spend1ng J.n the Unl. ted States went to
support all cJ.vlol and cr1mlonal Justl.ce actl.V1t1es 1n f1scal year 1985. The
report notes that "as currently funded, the cr1m1nal Just1ce system cannot
provJ.de the qua11ty of Just1ce the pub11c leg~tlomately expects and the people
work1ng w1thJ.n the system w1sh to de11ver." The report concludes that
It [J. ]nadequate fWldl.ng J.neV1tably leads to • unreasonable caseloads for
prosecutors and defense lawyers, possJ.ble compromJ.se of prosecutl.ons through
plea barqal.nJ.ng, J.nadequate representat10n of accused persons, crowded court
dockets, .•. Ja11s and prJ.sons. 5

The VirgJ.n1a Bar ASSOC1.at10n SpecJ.al CommJ.ttee made two s J.gnJ.fJ. cant
observat1ons First, 1t was noted that ".. there J.S a d1sturbJ.ng trend 1n

some Jur1sd1ct1ons for attorneys, J.ncludJ.ng the more exper1enced attorneys,
not to volunteer to be J.ncluded on the court-appolnted counsel IJ.st or, 1£
they are on the IJ.st, to ask to be removed from the I1st after a number of
years of serv1ce ...6 The low fees were c~ted by respondents to the VBA.
quest~onnal.re as the maJor reason for thJ.s trend. Second, and far more
dJ.sturb~ng to the Jo~nt subcomm1ttee, 17.5 percent of the respondents
l.ndl.cated that they had foregone some act.lV1ty that may have been benefl.c~al

to theJ.r c11ent because of low fees (emphas1s added) 7

-5-



As ~n 1985, the JoJ.nt subcomml.ttee belJ.eves that a mJ.nJ.mum 15 percent
~ncrease ~n the max~murn fees 1.S feasl.ble and essentl.al See Append~x C. A
prell.ml.nary analys1.s J.nd1cates that at least an addJ.t1.onal $1 7 m111~on wJ.ll
be needed to l.mplement thJ.s recomrnendat1.on 1.n FY 89 See Appendl.x D at page
4. The Jo1.nt subconutlJ.ttee 1.S aware that addl.t1.onal demands WJ.ll be made on
the Crl.m~nal Fund l.n FY 89 based upon caseload l.ncreases above those proJected
for the bJ.ennJ.um. The $1. 7 mJ.llJ.on estl.mate does not take the caseload
l.ncrease l.nto account The Jol.nt subcomm1.ttee recognl.zes that the adequacy of
state expendJ.tures for persons charged wJ.th crl.mes 1.S not a hJ.gh pr1orJ.ty wl.th
many cJ.tl.zens of the Commonwealth. Nonetheless, the J01nt subcommJ.ttee
be11eves that J.t 1.S unJustl.fJ.able for the Commonwealth to underfund the system
des1gned to provl.de constl.tutl.onally mandated legal representat1.on to 1ndJ.gent
persons who are presumed l.nnocent untl.l found gu~lty of a crJ.me

In con)unctl.on wJ.th the fee ~ncrease, the J01nt subcomml.ttee recormnends
that the Department of Plann1ng and Budget head a multl.-agency study. Th~s

study w111 prov1de data and analysl.s to the Jo~nt subcormn~ttee on varJ.ous
fundJ.ng and adm1nJ.strat1ve 1ssues 1nvolved In creat1ng a coheslve and
cost-effectJ.ve 1nd~gent defense system. See Append~x E. The Pub11c Defender
Comml.SSl.on, the Off1ce of the Execut1ve Secretary of the Supreme Court, the
Department of CrJ.mJ.nal JustJ.ce Serv1ces and staff for the JoJ.nt subcomm1ttee
and the House Appropr1atlons Comm1ttee are asked to work w1th the Department.
The Spangenburg Group may also be ava~lable through the Amerlcan Bar
ASSoclat1on InformatJ.on Program to provJ.de ass1stance. In add1t10n to the
l.tems specl.f1cally ment10ned 1n the proposed resolut1on, the J01nt
subcomm1ttee bell.eves the Department study w111 necessar11y 1nvolve the
followJ.ng 1ssues.

The JoJ.nt subcommJ.ttee endorses the Spec1al Comml.ttee reconunendat1on to
J.ncrease the fees for court-appo1nted counsel untJ.l the fees 1n the
Commonwealth approxJ.mate the natl.onal average cost-per-case. Aga~n assumJ.ng
no caseload J.ncrease, a prelJ.m~nary analysJ.s suggests that approx~mately $11
m111~on w111 be needed to reach the average by 1992. See Append~x D, page 5
Addl.t1onal revenue sources for the Cr1m1nal Fund and, l.n part1cular, ~nd1gent

cr1.m~nal defense servJ.ces, must be ~dentJ.fJ.ed. NatJ.onally, expendJ.tures for
state-funded 1ndl.gent defense systems are 1nCreaSl.ng by approx~mately 22
percent annually. Some states8 are 1ncreas1ng flll.ng fees or court costs to
fund the ~ncreases. The J01nt subcomm1ttee brJ.efly dl.scussed the feasib111ty
of ut111z1ng at least a portl.on of the proceeds of forfel.tures and f1nes
currently pal.d 1nto the LJ. terary Fund pursuant to Art1cle VIII, § 8 of the
Constltut1on of Virg1n1a. The J01nt subcommJ.ttee asks the Department of
Plannlng and Budget to recommend alternat1ve fundJ.ng sources

In addJ.tl.on, the Department 1S asked to perform a cost and adm~nl.strat1ve

analysJ.s of the followl.ng· (1) expans~on of the pub11c defender program ~nto

those JurJ.sdl.ctJ.ons where 1t 1.5 found to be more cost effect~ve than a
court-appo1nted counsel system, assum~ng ~ncreases 1n the maxJ.mum fees as
recommended by the Spec1al Cornml.ttee, Wl.th greater authorl.ty be1ng g1ven to
the PublJ.c Defender CommJ.ssl.on to 1dentJ.fy those areas l.n whJ.ch a publJ.c
defender office J.5 found to be more cost effect1ve or J.S needed because of the
unw11lJ.ngness of pr1.vate attorneys to accept court appoJ.ntments, and (1.1.)

expansJ.on of the publJ.c defender system to a statewl.de system. PrelJ.mJ.nary
analys1s suggests that the Publl.c Defender System 1.S more effect~ve as the
prJ.mary l.ndlgent defense serVl.ce when fees for court-appo1nted counsel are
l.ncreased by the recommended 15 percent. See Appendl.x D, page 9
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The J01nt subcomm1ttee was part1cularly 1nterested 1n two recommendat1ons
made by the Spangenburg Group. The f1rst concerns creat10n of a state off1ce
of appellate defense. See Append1x A, page 71 Add1t10na1 data on the
fundl.ng and appropr1ate adm1nJ.stratJ.ve structure 1S needed. In testJ.mony
before the Jo.lnt subcomm.lttee, Pat Sml.th est1mated that the center would
requlre $55,000 for start-up costs and an annual appropr1at.lOn of $825,000
The J01nt SubCOmIn1ttee asks the Department to develop a model for
cons1derat~on. The Spangenburg recommendat1on relates spec1fl.cally to d1rect
appeal and post-conv1ct1on proceedlngs 1n death penalty cases. However, the
JoJ.nt subcomm~ttee be11eves that creat10n of such an off1ce w11l affect the
1nd1gent defense system generally Cost sav1ngs may be poss~ble 10 both the
publlC defender and court-appoJ.nted counsel systems. The Spangenburg Group
suggested that the Jo~nt subcommJ.ttee cons~der creat10n of such an appellate
defenders off1ce to handle all cr~m~nal appeals. Because of the greater
potent1al for cost sav~ngs and adm~nJ.strat1ve effJ.c~ency, the J01nt
subcomm1ttee asks the Department to cons1der such a proposal 1n 1tS study.

The second recommendat~on from Spangenburg wh~ch has J.mp11catJ.ons for the
Department study, 18 the creat10n of a fully funded, centrally located
resource center. See Append1x B, page 69. Aga1n, the recommendat1on relates
spec1f1cally to death penalty cases, but may have J.mp11catJ.Gns for the
1nd1qent defense system generally. The resources prov1ded at the center w111
reduce some of the burdens placed on court-appoJ.nted counsel and publJ.c
defenders. Access to servJ.ces such as br1ef banks and law school cll.nJ.cal
programs wJ.ll allevJ.ate hardshJ.ps caused by manpower shortages. J.n publJ.c
defender off1ces and t1me constraJ.nts placed on court-appoJ.nted attorneys. It
was suggested to the JoJ.nt subcomm1ttee that cap~tal cases are as dra~n~ng on
the publ~c defender system as they are on court-appo1nted counsel. Currently,
the Publ~c Defender offices respond adm1nJ.strat1vely to a cap~tal case by (~)

passlng add~t~onal cases to court-appo~nted counse-l due to the manpower
shortage created or (~l) havlng court-appo~nted counsel ass~gned as co-counsel
w1th a publ~c defender to handle the case.

The J01nt subcomm1ttee belJ.eves creatJ.on of a resource center ~s

desJ.rable but that further study 1S needed to assess the costs and poll.cy
~mp11cat~ons. It may be poss1ble to locate a resource center at one of the
law schools 1n the Commonwealth, thereby m~nJ.m~z~ng the costs to the
Commonwealth. Add~tJ.onally, 1t 1S noted that federal funds may be avaJ.lable
to cover that portlon of the actJ.v~tl.es and serv1ces of the center
attributable to federal habeas corpus proceedlngs. The Jol.nt subcommJ.ttee
asks the Department to evaluate the effects of creatJ.on of a resource center
on the total costs to the Commonwealth of prov~dl.ng ~nd~gent defense
servlces.

The J01nt subcomml.ttee hopes to be In a pos~t~on to f~nal~ze lts
recommendat1ons 10 tJ.me to be cons1dered by the 1990 Sess~on of the General
Assembly Therefore, the Department must submlt the results of ~ts study to
the J01nt subcommlttee pr10r to July 1. Th1S t1me frame w11l gl.ve the JOlnt
subcomm~ttee an opportunIty to reV1ew the results and formulate flnal
recommendat~ons for 1nclus~on 1n the next blenn~al budget.

Add~t10nally, the J01nt subcomm~ttee asks that 1tS study be cont1nued to
allow further evaluat10n of the need for adopt~on of standard~zed el~glb~l~ty

cr~ter~a for court-appo1nted counsel and modJ.f1cat10n of the adm~n1stratlve
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procedures used to compensate court-appo1nted attorneys. See Append~x F. In
regard to the latter p01nt, the ]01nt subcomm1ttee notes that there are
var1at1ons among C1rcu~ts and even among Judges w1th~n the same c1rcu1t. The
max1mum fees are set by statute. 9 Court-appoJ.nted attorneys submJ.t vouchers
to the tr1al Judges and the vouchers are forwarded to the Execut1ve
Secretary. There 1S no max1mum fee spec1f1ed 1n cap1tal cases or for
attorneys appoJ.nted by c~rcu1t Judges to ass1st 1nmates pursuant to
§ 53 1-40. The fee 1S I1m1ted to" . an amount deemed reasonable by the
court." The Execut1ve Secretary's Off1ce has 1mplemented a cost management
po11cy Wh1Ch allows payment of the voucher for the amount requested 1n a
cap1tal case, prov1ded that the amount does not exceed $40/hour for attorney
t1me spent out-af-court and $60/hour for 1n-court t1me. These hourly rates
are the same as those used 1.n the federal courts l.n VJ.rg:Lnl.a. The ]01nt
subcomm~ttee bel~eves the $40/hour rate should apply to the J.nst1tut~onal

attorneys appo~nted pursuant to § 53.1-40 as well The JoJ.nt subcomm~ttee

recommends that the Execut~ve Secretary J.mplement such a polJ.cy. Further, the
Jo~nt subcomm1ttee recommends that the vouchers be mod~fl.ed to requJ.re the
court-appo1nted attorneys to cert1fy the1r hours, under oath. Unless a reason
18 spec1f1ed and commun~cated to the attorney, ~n wr~tJ.ng, the court should
not be allowed to reduce the hours submJ.tted. Th1S wJ.ll ensure that to the
greatest extent possible, the compensat~on pa~d correlates WJ.th the work
1Dvolved 10 the part~cular case.

CONCLUSION

ConsJ.derable progress has been made. The J01nt subcommJ.ttee 15 work1ng
toward a concensus 10 developJ.ng an approprJ.ate J.ndJ.gent crJ.ml.nal defense
system for the Commonwealth. Cost and ad'll1.n1strat1.ve data must be evaluated
to determ~ne the feas1b1.11ty of 1mplement1ng the programs beJ.ng cons1dered.
The Jo~nt subcomm~ttee be11eves that l.ntens~ve study 1.n the next year w~ll

develop an eff1cJ.ent, cost-effectJ.ve polJ.cy for provl.dl.ng legal servJ.ces to
1nd1gent cr1m1nal defendants.

Respectfully subm1tted,

WillJ.am P. Rob1nson Jr , ChaJ.rman
Elmo G. Cross Jr., Vice-chaJ.rman
Thomas W. Moss Jr.
Alan A. D~amonsteJ.n

Ralph L. Axselle Jr.
WhJ.ttJ.ngton W. Clement
Howard P. Anderson
Johnny S. Joannou
Denn1.s W. Dohnal, Esqu1re
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Footnotes

1 Giarratano v. S1elaff (C~v~l Act~on No 85-0655-R)

2 The members of the Spec1al Comrn1ttee were: H. Lane Kneedler, James
R. McHenry and James M. Pates, Co-ChaJ.rs, and Hon. Ernest Ballou, John R.
Fletcher, Murray Janus, Joseph A. Mass~e, Hon. J Harry Michael, Hon. Norman
K. Moon, and Anthony F. Troy.

3 The Defense of Ind1gents 1n Virg1n1a: A Concensus for Change, F1nal
Report of the Virq1n1a Bar Assoc~at1on Spec1al Comm1ttee on Ind1gent
Defendants, OCtober 1988 ("Final Report"). The full report 1S aval.lable
through the Virg~n1a Bar ASSOc1at1on.

4 Cr1m1nal Defense for the Poor, 1986, Bureau of Just1ce StatJ.st1cs
Bullet1n, U.S. Department of Just1ce, September 1988.

5 See Cr1m1nal JustJ.ce 1n Cr1s1s, Amer1can Bar Assoc~at1on, as
reported 1n Cr1m1nal Just1ce Newsletter, December 15, 1988.

6 See Final Report, at 15.

7 Id. at 23.

8 E.g., Lou1s1ana, Alabama, OhJ.o.

9 § 19.2-163, Code of Virg1n1a.
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Append~x A

Append1X B

~endices

Selected Port~ons of The Defense of Ind1gents 1.n
Virq~n~a: A Concensus for Change, F~nal Report of the
Virg1n1a Bar ASSOc1at10n Spec1al Comm1ttee on Ind1gent
Defendants, October 1988. ExecutJ.ve Summary, CommJ.ttee
Report and Consultants Report.

Study of Representat10n ~n Cap1tal Cases 10 Virg1n1a, The
Spangenburg Group, November 1988

Append~x C Suggested Le9~slat1on.

counsel.
Fee 1ncrease for court-appo~nted

Append1.x D

AppendJ.x E

Append1X F

Cost Issues Related to IndJ.gent Defense, R. Ronald Jordan,
Leg1slat1ve F1scal Analyst, House Appropr1at~ons

Comm1ttee, December 6, 1988.

Suggested Leg~slat1on: Author1ty for Department of
Plann1ng and Budget to conduct costs analys~s.

Suggested Leg1s1at1on. AuthorJ.ty for cont1nuat1on of
J01nt subcomm1ttee study.
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APPENDIX A

TBB DBPBBSB OF IBDIGBBTS IN VIRGIBIA:
A OJBSEliSUS FOR CBARGB

PlBAL REPORT
OP TBB

VIRGIBIA BAR ASSOCIA'fIOIT
SPECIAL COMIII'l"l'BB OR IBDIGDT DBPBBDAB'l'S

BXBCOTIVB SUMMARY

OC'rOSBR. 1988



EXECUTIVE SUMMARY

In the sprlng of 1985, the V1rgln1a Bar ASSOc1at1on
("VBA fI

) was asked by two General Assembly JOlnt subcommlttees
(WhlCh later were merged lnto one JOlnt Subcommlttee Study~ng

Alternatlve Indlgent Defense Systems) to partlclpate In the1r
ongo~ng study of the court-appo~nted counsel and publ~c defender
systems of prov1d1ng legal representat10n to 1ndlgent defendants
1n the Commonwealth. The VBA responded by appolntlng thlS
Speclal Comm~ttee on Ind~gent Defendants (the "Comrnlttee n

).

The Comm~ttee began lts work by narrowlng ~ts focus ~n

three s~gn1f~cant ways. F~rst, we focused on only two of the
many lssues lnvolv1ng legal representat10n of 1ndlgent defendants
-- (1) whether that representat10n 1S best prov~ded by a court­
appo1nted counsel system, a publ~c defender system, or a
comblnat~on of the two, and (2) to the extent that a court­
apPolnted system lS reta~ned, what the author~zed counsel fees
should be. Second, we focused on the representat~on to be
prov~ded at tr~al, not on appeal. Th1rd, S1nce the General
Assembly lntended to hold publ~c hearlngs on these and other
lssues and to reta1n consultants to aSslst It In lts work, we
declded that we could be of greatest aSslstance to the JOlnt
Subcommlttee by conduct1ng a survey of the bench and bar to
determ~ne the~r Vlews on the above lssues. That survey, In the
form of a questlonnalre that was sent to over 4300 of the 12,000
members of the V1rglnla State Bar, serves as a bas~s for many of
the Commlttee's flnd~n9s and recommendat1ons.

Of the 41 c1tles and 95 countles In the Commonwealth,
11 c~tles and 12 count~es currently are served by publlC
defender's offlces. The rema~n~n9 Jur~sdlct~ons are served by
court-appo~nted counsel systems. The max~mum fees for court­
appolnted counsel have been ~ncreased only once (In 1986) dur1ng
the past 15 years, and ~n fact were decreased by approx~mately

four percent 1n 1983. The current max~mum fees authorlzed for
court-appolnted counsel are, for a case ~n dlstr1ct court, $86
for a slngle charge, and for a case 1n Clrcult court, $115 for a
mlsdemeanor punlshable by conflnement, $230 for a felony
punlshable by 20 years lmprlsonment or less, $460 for a felony
punlshable by more than 20 years 1mprlsonment, and a "reasonable
amount" for a capltal case.

The Commlttee's flndlngs are as follows:

• The quallty of ~ndlvldual defense counsel
representlng 1nd~gent defendants 15 adequate; many
such counsel are extremely well quallfled. But
there are problems w~th the system of prov~dlng

legal representatlon to lnd~gent defendants.
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• Retalned counsel are v~ewed as be1ng more effect1ve
and qua11f~ed than e~ther court-appo1nted counsel
or pub11c defenders.

• The fee schedules for court-appo1nted counsel In
non-capltal cases, and the fees actually awarded ~n

capltal cases, are much too low.

• No deta~led gUldellnes are ava~lable to ass~st

Judges ~n sett~ng court-appo~nted counsel fees.

• No deta~led gU1dellnes are ava~lable to aSs1st
Judges ~n determ~n~ng the reasonableness of
expenses for court-appo1nted counsel, and court­
appolnted counsel often are not fully re1mbursed
for expenses 1ncurred.

• There 15 a dlsturb2ng trend 1n some Jurlsdlct~ons

for attorneys, lnclud~n9 the more experlenced
attorneys, not to volunteer to be ~ncluded on the
court-appo~nted counsel l~st, or ~f they are on the
l~st, to ask to be removed after a number of years
of serv~ce.

• Representat10n prov~ded by some court-appo1nted
counsel may be affected by the low fees.

• Problems eX1st In the adm~n2strat~on of the court­
appolnted counsel system w~th regard to how
attorneys are determ~ned to be suff1c1ently
exper1enced and otherW1se qua11f1ed to be lncluded
on the court-appo1nted counsel 11st, for what
reasons they are removed from the 11st, and what
cr~ter1a are 1n fact used to asslgn counsel to a
partlcular case.

• The relat1ve costs of the two systems are dlff1cult
to compare, espec~ally In a Jurlsdlctlon such as
V1rg1nla where court-appo1nted counsel fees are
low.

• There 15 a falrly even sp11t statew1de In
preferences among attorneys and Judges for a
part~cular system, w~th a preference for the publ~c

defender system In urban areas, and for the court­
appolnted counsel system ~n rural areas. There was
no clear preference for e~ther system In the
suburban areas.

Based on the above f2nd2ngs, ~ts survey, ~ts other
research, and the experlence of ~ts members, the Commlttee
recommends that:
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1. The General Assembly should establ~sh a pub11c
defender system In those maJor urban and heavlly populated
suburban areas of the Commonwealth where It can be demonstrated
both that there 15 a preference for a publlC defender system and
that such a system w~ll be cost effectlve.

2. The General Assembly should establ~sh a pub11c
defender system In rural areas where ~t can be demonstrated
elther that (a) there 15 a strong preference ln a rural area for
a pub11c defender system and the establl.shment of such a system
In that area clearly wll1 be cost effectlve, or that (b) there 15
some other reason why a court-apPol.nted system w~ll not contlnue
to provlde adequate representatlon to lndlgent defendants 1n that
area (e.g., where there 1.5 an lnsuffl.cl.ent number of local
attorneys to prov~de the necessary ass~stance to ~nd~gent

defendants under a court-appolnted system).

3. The V~r91.n~a State Bar ("VSS n
), VBA and the

Jud~clal Conference should develop, and should recommend to the
Jud1c1al Counc11, crlterla to ass~st Judges 1n dec1d~ng whether a
part~cular attorney 18 suff~Clently exper1enced and otherW1se
qua11fled to be placed on the Jurlsd1ct1on's court-apPolnted
counsel l~st, when an attorney should be removed from that 11st,
and whom to appolnt to a partlcular case. Such crlterla could
l.nclude, for example, certa1n tra1n1ng and experl.ence
requ~rements before an attorney could be appolnted to a ser~ous

felony case.

4. Because the trend among attorneys, espec1ally the
more experlenced attorneys, 1n some Jur1sdlctlons 15 not to
volunteer to be ~ncluded on the court-appolnted counsel 11st for
that Jur~sd~ctlon, or If they are on the Ilst, to ask to be
removed from the I1st after a number of years of serv~ce, the VSB
and the VBA should develop ~ncent~ves to encourage attorneys,
1ncludlng the most experlenced attorneys, to volunteer to be
lncluded on and remaln on the court-appolnted counsel llst for
the~r Jur1sd1ctlon, and to take a fa1r and representat~ve share
of court-appo1nted cases, espec~ally In those Jur1sd~ctlons where
there 15 an lnsuff~Clent number of experlenced attorneys to be
ass1gned to such cases. Such ~ncent1ves could 1nclude free
tUltlon for a certaln number of hours of contlnulng legal
educatlon courses; re~mbursement, after a certaln number of hours
of court-appo1nted serVlce, of a portlon of a court-appolnted
counsel's legal malpract~ce 1nsurance prem~um; or some form of
case and docket management that more spec1flcally determ1nes when
court-appolnted counsel must be In court so they can avo1d long
walt1ng perlods before thelr court-appolnted case 15 called.

5. The Commlttee 1S deeply concerned that 17.5% of the
respondents to ~ts questlonnalre ~ndlcated that they had foregone
some act~v1ty that may have been beneflclal to thelr cllent
because of low fees. The Commlttee recognlzes, however, that
there may be some amblgulty In both the questlon and the
responses. It could be that certaln actlvltles were not
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undertaken because they were not truly necessary. To the extent,
however, that certaIn act1vltles are not undertaken because of
the current fee schedule or because of a concern that certa1n
expenses would not be relmbursed, the Comm1ttee be11eves that
such conduct 15 unacceptable. The Commlttee, tnerefore,
recommends that the VSB and VBA J01ntly 1nvest1gate whether
necessary and potent~ally benef1clal act~v~t~es on behalf of
~nd1gent defendants are ~ndeed not undertaken because of the
current fee structure and expense re~mbursement pract1ce.

6. The General Assembly should adopt lmmedlately a
phased-1n program to lncrease the current fee structure for
court-appo~nted counsel to the natIonal average by 1992.
Spec1f~cally:

a. Dur2ng 1ts 1989 Sess~on, the General
Assembly should amend § 19.2-163 to lncrease
the max~mum fees payable to court-appo~nted

counsel 15% -- to $100 for a s~ngle charge 1n
a dlstr~ct court, $575 for a felony charge 1n
c~rcult court where the offense ~s pun~shable

by conf~nement for more than 20 years, $265
for any other felony charge In Clrcu1t court,
and $132 for any m1sdemeanor charge ~n C1rcu~t

court where the offense ~s punlshable by
conflnement In Ja~l.

b. The General Assembly should contlnue
to lncrease the maXlmum fees payable to court­
appolnted counsel each year In an amount
sufflClent to ensure "that, by 1992 and
thereafter, V~r91nla ranks 10 the upper half
of the states w~th regard to such maXlmum
fees.

7. The Off1ce of the Execut~ve Secretary of the
Supreme Court of V~rg1n1a should contlnue to ensure that lts
hourly rates for court-appolnted counsel are at least equal to
the hourly rates author1zed by the federal courts In the Fourth
C~rcu1t.

8. The VSB, the VBA and the Jud~c~al Conference should
develop, and recommend to the Judlclal Counc~l, crlter~a to
ass~st Judges In determ2n2ng what fees and expenses, w~thIn the
statutory max~ma prescr~bed by the General Assembly, to payor
re1mburse court-appo~nted counsel ~n a g~ven case, ~nclud~ng

capltal cases.
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I. INTRODUCTION

One of the most bas1c constltut~onal pr1nClples
underlylng our crlmlnal Just~ce system lS that a person accused
of a crlme 15 ent~tled to have counsel represent h~m at trlal and
on appeal, and that ~f the accused cannot afford to reta~n

counsel, the state w111 appo~nt and pay for such counsel. Th~s

"r~ght to counsel" 15 embod~ed In the Slxth Amendment to the
Un~ted States Constltutlon, wh~ch prov~des that "[~]n all
cr~mlnal prosecutlons, the accused shall enJoy the r1ght ... to
have the ass~stance of counsel for h~s defense." u.s. Canst.
amend. VI.

The S~xth Amendment r1ght to counsel ~s app11cable to
state court proceedlngs through the Fourteenth Amendment due
process clause. See Gldeon v. Wa~nwr19ht, 372 U.S. 335
(1963)(S~xth Amendment rlght to counsel at trlal). See also
Douglas v. Cal~for~1a, 372 u.s. 353 (1963) (equal protectlon r1ght
to counsel on appeals as of r~9ht). The r~ght ar1ses not only ~n

felony cases, but also ~n m1sdemeanor cases lnvolvlng actual
~mprlsonment. Scott v. Ill~no~s, 440 U.S. 367 (1979);
Argerslnger v. Haml~n, 407 U.S. 25 (1972).

F1nally, where the accused has a const~tutlonal r~ght

to counsel, such counsel must be "effect~ve. " See Str ~ckland v.
Wash1ngton, 466 U.S. 668 (1984)(trlal); EV1ttS V:-Lucey, 469 U.S.
387 (1985)(appeal).

Although the Const~tut~on of V1rg~n1a does not conta1n
a speclf1c prov1s~on estab11sh1ng a rlght to counsel ~n crlm1nal
cases, the Code of V1rg1n1a does provlde for the appolntment of
counsel at state expense to represent lndlgent defendants at
tr1al and on appeal. See Va. Code §§ 19.2-157, 19.2-159, 19.2­
163.1 to -163.6, 19.2-326; Dodson v. D~rector, Dept. of
Correct1ons, 233 Va. 303 (1987).

The Commonwealth prov~des legal ass~stance to lnd1gent
defendants In two ways. The trad1t10nal approach has been for
the trlal court to appo1nt pr1vate counsel to represent the
defendant (" cour t-appo1nted counsel" system). Fees of court­
apPolnted counsel are paId from state funds, subJect to certa~n

statutory l~m~ts. See Va. Code §§ 19.2-157, 19.2-159, 19.2­
163. In the early 19705, however, the General Assembly
authorlzed an alternat~ve method of provldlng such ass~stance -­
state-funded "publlC defender offlces" adm~nlstered by a state
PublIC Defender Comm~sslon. See Va. Code SS 19.2-163.1 to
-163.6. The Commlsslon recommends to the G:neral Assembly areas
1n WhlCh publ~c defender off~ces should be establ~shed,

establlshes such off~ces where authorlzed to do so, appo~nts the
publlC defender for each off~ce, authorlzes the publlC defender
to employ necessary aSslstants and other staff, author~zes each
off~ce to lncur necessary expenses, and establlshes the budget
for each off~ce. See ~d. A s~ngle publlC defender off1ce may
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serve more than one c~ty or county. The General Assembly f1rst
author~zed a pllot program of three publlC defender offlces In
the early 19705; that number was expanded to flve In the late
19705. One more offlce was authorlzed In 1986, three more In
1987, and two more ~n 1988, brlnglng the total to 11 authorlzed
and estab11shed publlC defender offlces as of July 1, 1988.
Those 11 off1ces serve 11 clt1es and 12 CQUntles.

The General Assembly has recogn~zed the lmportance of
prov~d~ng effect~ve representat10n to lndlgent defendants and,
for the past several years, a General Assembly Jo~nt subcommlttee
has been studylng varlOUS aspects of the problem, wlth prlmary
focus on four lssues: (1) whether the Commonwealth should rely
on court-appo1nted counsel or publ~c defenders to prov~de that
representat1on: (2) to the extent the Commonwealth should rely on
pub11c defenders, WhlCh loca11t~es should be author1zed to
establlsh a publlC defender off~ce and when: (3) to the extent
the court-appolnted counsel system should be cont~nued, what the
authorlzed fees should be; and (4) how the Commonwealth can
contlnue to ensure that ~nd~gent defendants who are sentenced to
death rece1ve effect~ve asslstance of counsel.

These are d1ff1cult ~ssues: they go to the heart of
ensurlng that our cr1m1nal Just1ce system provldes the effectlve
aSs1stance of counsel that the Slxth Amendment, the Fourteenth
Amendment and the Code of Vlrglnla demand. The V~rg~n1a Bar
ASSOclatlon was asked by the General Assembly to partlclpate 1n
the study and responded by appo1nt~ng th~s Spec~al Comm~ttee on
Ind1gent Defendants (the "Comm~ttee"). Th1S report ~s the
Comm1ttee's F1nal Report.

II. MAJOR RESEARCH SOURCES

The Commlttee relled heav11y on the follow1ng S1X
documents that are ~ncluded as Append~ces to theComm1ttee's
Fl.nal Report:

(1) the fLnal report of the Comm~ttee's

consultants ("Consultants' Report")
(Append1x A);

(2) a copy of the Comm1ttee's Quest~onna1re,

upon wh~ch much of the Commlttee's F1nal
Report and recommendat~ons are based
(Append~x B);

(3) selected sectlons of the Code of V1rg1n1a
and Acts of Assembly that are relevant to
the legal representat10n of lndlgent
defendants (Append~x C):
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(4) a chart show~ng the staff s~ze and
budgets for the 11 pub11c defender
off1ces in the Commonwealth as of July 1,
1988 (Appendix D);

(5) excerpts from the Court-Appo~ntedCounsel
Procedures and GU1de11nds Manual (July
1988 ed.), wh~ch ~s pub11shed and
d1str1buted by the Off1ce of the
Execut~ve Secretary of the Supreme Court
of Virg1nia (Appendix E)i and

(6) excerpts from the Gu~de to Jud1c~ary

Pollc~es and Procedures, Vol. VII (May
20, 1988), publlshed by the
Adm~n~stratlve Off~ce of the Un~ted

States Courts (Append1x F).

In preparlng th1S Flnal Report, the Commlttee also
relled heav11y on the follow~ng three documents that, because of
thelr length, are not lncluded as Append~ces to th1S Flnal
Report:

(1) The full Court-ApPoJ.nted Counsel Procedures and
Gu~de11nes Manual (July 1988 ed.), wh~ch ~s updated
and re-pub11shed annually by the Off1ce of the
Execut1ve Secretary of the Supreme Court of
Vlrg~nla and 15 d1str~buted to all C2rcult Court
and D~str1ct Court Judges, all clerks of court and
all ch1ef maglstrates throughout the
Commonwealth. Th1S document ~s ava~lable from the
Offlce of the Executlve Secretary of the Supreme
Court of V~r91nla.

(2) The J01nt Report of the JOlnt Subcomm~ttees

StudYlng V~r91nla's Pub11c Defender Program and
Alternat~ve Indlgent Defense Systems to the
Governor and the General Assembly of Vlrgln1a,
House Doc. No. 15 and Senate Doc. No. 11 (1986),
WhlCh 15 avallable from the General Assembly's
D1V1S1on of Leglslatlve SerVices.

(3) The Consultants' Crosstabular Report (Nov. 25,
1987), WhlCh was prepared by the Comm~ttee's

consultants and conta~ns a stat~st~cal presentatlon
of the responses to all the quest10ns asked In the
Comm1ttee's quest~onna~re except those call~ng for
a narrat~ve response. Many of the tables ~n thlS
report also are conta1ned ~n the Consultants' Flnal
Report. Cop~es of the Consultants' Crosstabular
Report can be obta~ned from the V1rg1n~a Bar
ASsOclat~on.
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III. IMPORTANCE OF CONSULTANTS' REPORT:
FOCUS OF COMMITTEE'S FINAL REPORT

We beg~n wlth two general suggest~ons for read~ng and
analyz~ng our Flnal Report and recommendatlons. Flrst, read at
least pages 1-17 of the Consultants' Report (Append~x A) before
proceed~ng to Sectlon IV of th~s F~nal Report. ThlS suggestlon
cannot be emphaslzed too strongly. Our consultants have done an
excellent Job analyz~n9 the data from the responses to the
Commlttee's questlonna~re and provldlng the reader wlth an
overall feel for the general trends and conclus~ons that can be
gleaned from the data. That analysls of the data wlll not be
repeated, except In summary fash~on, ~n th~s F1nal Report.

Second, the reader should keep ~n mlnd that, wh~le the
Cornmlttee's questlonna~re collected data that w~ll be useful ~n

addresslng a number of lssues ~nvolvlng legal representat~on of
1nd1gent defendants, th~s F~nal Report addresses only two of
those ~ssues -- (1) a comparlson of the court-appolnted counsel
system and the pub11c defender system for provld1ng that
representat~on at tr~al (not on appeal) and (2) the fee pa~d to
trlal counsel under a court-appolnted system.

IV. BACKGROUND

For the past several years, a Jo~nt subcomm~ttee of the
Vlrglnla General Assembly -- now the J01nt Subcomm1ttee Study~ng

Alternatlve Ind1gent Defense Systems ("General Assembly JOJ.nt
Subcommlttee" or "Jo~nt SUbcomm~ttee.. )l -- has been studylng
var~ous lssues lnvolvJ.ng the legal representatlon of lndlgent
defendants 1n the Commonwealth. In the spr1ng of 1985, the
V~rg~n~a Bar Assoc~atlon was asked by the JOlnt Subcomm~ttee to
partlc~pate 1n th~s study and responded by apPolntlng th1S
Spec1al Comm1ttee on Ind1gent Defendants. The Comm1ttee has
appeared before the General Assembly J01nt Subcomm~ttee at 1tS
October 13, 1987, and July 19, 1988, meetlngs to dlSCUSS the
Commlttee's proJect and to S011Clt suggestlons from members of
the Jo~nt Subcomm1ttee on what addltlonal data from the
Commlttee's quest~onna~re they would f~nd helpful.

IThe current members of the Jo~nt Subcommlttee are Delegate
Wllllam P. Roblnson, Jr., Cha~r, Senators Howard P. Anderson,
Elmo G. Cross, Jr., and Johnny S. Joannou, Delegates Ralph L.
Axselle, Jr., Wh~tt~ngton w. Clement, Alan A. Dlamonste~n, and
Thomas W. Moss, Jr., and Denn~s Dohnal, Esqulre.
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A. Vlrglnla Bar Assoc~at~on Spec1al
Comm~ttee on Indlgent Defendants

The V1rglnla Bar ASSOclatlon Spec1al Commlttee has
representat~on from a broad spectrum of the bar, ~nclud1ng two
members of the state, and one member of the federal, Judlc~ary

who have had experlence at both the tr_al and appellate levels.

The Commlttee began ~ts work by narrowlng lts focus In
three s19n~flcant ways. F~rst, we focused on only two of the
many lssues ~nvolvln9 legal representatlon of ~ndlgent defendants
-- (1) whether that representatlon 18 best provlded by a court­
appo1nted counsel system, a publlC defender system, or a
comblnatLon of the two, and (2) to the extent that a court­
appolnted system 1S retalned, what the author~zed counsel fees
should be. Second, we focused on the representat~on to be
prov~ded at trlal, not on appeal. Thlrd, s~nce the General
Assembly lntended to hold publlC hear~ngs on these and other
lssues and to retaln consultants to aSslst ~t ~n ~ts work, we
dec1ded that we could be of greatest aSs1stance to the JOlnt
Subcomm~ttee by conductlng a survey of the bench and bar to
determ1ne thelr Vlews on the above lssues.

Durlng 1986, the Comm~ttee was ass1sted by Ann McGee,
an attorney from Rlchmond, and by Professor Jeffrey K. Hadden, a
member and former Cha~r of the Soclo1ogy Department at the
Un1verslty of Vlr9~nla, and a natlonally recognlzed expert In
survey techn1ques, In des~gn1n9 our questlonna1re. Desp~te the
length of the questlonnalre (48 pages), Professor Hadden felt
that, because of the subJect matter and the targeted respondents,
we would experlence a h~9h response rate. H~s Judgment proved to
be accurate. See Consultants' Report at 9.

The questlonna~re was malled to over 4,300 of the
12,000 members of the V1rgln1a State Bar ~n December 1986, w~th a
return date at the end of that month. Quest~onnalres were sent
to all 250 state and federal tr1al and appellate Judges ~n the
Commonwealth, all 121 Commonwealth's Attorneys (and the1r sen~or

ass~stants where they could be ldentlfled), all nlne Publ~c

Defenders In the State, all 985 members of the Cr1m~nal Law
Sect10n of the Vlrgln~a State Bar, and a random sample of 2,990
other members of the bar. A statlstlcally s1gnlflcant response
was recelved from all groups surveyed except the "other members"
of the Vlrg1n1a State Bar. See Consultants' Report at 9, 20-23
for a deta11ed breakdown of the respondents. Thus, wh~le It ~s

fa~r to conclude that, for the other groups, the answers of the
respondents are representat~ve of thelr ent~re group, the survey
results may not represent the general sent~ments of those members
of the bar who do not have a slgnlf~cant cr~m~nal law pract~ce,

Slnce the sample Slze and response rate for "other members" of
the bar were smaller than those for the other groups surveyed.
Id. at 9 and 20.
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Durlng 1987 and 1988, the Comm1ttee was ass1sted by two
consultants, Professor Charles L. Cappell of the Soc~ology

Department at the Unlvers~ty of Vlrglnla, a nat~onally recognlzed
expert In survey analysls who conducted surveys and other
research at the Amerlcan Bar Foundat~on In Ch~cago for several
years pr10r to JOlnlng the faculty at the Un~verslty of V~rg~n~a,

and one of hlS graduate aSslstants, John P. Jarv1s. In prepar1ng
thelr flnal report, our two consultants also were ass1sted by a
second graduate student, Mar1an Borg.

B. General Assembly Jo~nt Subcomm~ttee

The 1985 General Assembly created two Jo~nt

subcomm~ttees to study var~ous lssues lnvolvlng the legal
representat~on of lndlgent defendants. House J01nt Resolutlon
No. 324, Senate Jo~nt Resolut~on No. 137, 1985 Va. General
Assembly. The two JOlnt subcomm1ttees met JOLntly and ~ssued a
JOlnt report to the General Assembly at lts 1986 Sess~on. JOlnt
Report of the Jo~nt Subcommlttees StudYlng Vlrg1n1a's PubllC
Defender Program and Alternatlve Ind1gent Defense Systems to the
Governor and the General Assembly of Vlrglnla, House Doc. No. 15,
Senate Doc. No. 11 at 3 (1986) (here1nafter "Jo~nt Report"). In
that report, the two Jo~nt subcommlttees made the followlng four
recommendatlons:

"1. That a flfth pllot publlC defender program be
establlshed ~n the Clty of Portsmouth to allow an
evaluatlon of the cost and the lmpact of a pub11c
defender program In a core Clty Whlch 15
experlenclng severe ava11ablllty problems wlth the
court-appolnted counsel system;

"2. That the maXlmum fees allowed to court-appo~nted

counsel for ~nd~gent persons be lncreased by 15% to
allev~ate the f1nanc1al hardsh~ps placed on these
attorneys and to encourage them to cont~nue to make
themselves ava~lable for court-appo1nted work ••• ;

"3. That the statutes govern~n9 compensat~on to be pa~d

to attorneys appo~nted by the court to represent
Juven11es ~n certa1n cases be clarlf1ed ••• ; and

"4. That the Jo~nt subcomm1ttee studylng lnd~gent

defense systems be allowed to cont~nue lts study to
evaluate the effects of lmplementatlon of ltS
recommendat~ons and to afford the members an
opportun~ty to (1) address the part~cular problems
faced by counsel appo~nted for lnd~gent defendants
charged wlth cap1tal offenses and for Juven~les,

(11) evaluate the need to develop un~form statew~de

ellglbll~ty standards for court-appo~nted counsel,
(~11) determ~ne the approprlate methods for
selectlng court-appolnted counsel, and (lV)
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contlnue ltS rev~ew and evaluatlon of the
admlnlstratlve procedures of the publ~c defender
program•... "

JOlnt Report, supra, at 3-4.

The recommended publlC defender offlce 1n Portsmouth
was authorlzed by the General Assembly and establ~shed by the
Pub11c Defender Commlsslon In 1986, and the fees for court­
appo1nted counsel were lncreased by 15% that same year. See 1986
Va. Acts of Assembly, chs. 425, 643 (Approprlat~ons Act, Item
32); see also 1987 Va. Acts of Assembly, chs. 602 and 621.
Furthermore, the current Jo~nt subcommLttee -- th2 JOLnt
Subcomm~ttee Study~ng Alternatlve Defense Systems -- was
establlshed by the 1986 General Assembly and cont1nued In 1987
and 1988. See House J01nt Resolut1on No. 51, 1986 Va. General
Assembly; House Jo~nt Resolutlon No. 189, 1987 Va. General
Assembly; House Jo~nt Resolut~on No. 141, 1988 Va. General
Assembly. S1nce 1986, the JOlnt Subcommlttee has cont~nued the
work outllned ~n ~ts 1986 recommendat~ons, w~th speclal emphas~s

on counsel for ~nd~gent defendants charged wlth capltal offenses.

As ~ndlcated In Part IV C below, the General Assembly
author~zed, and the PubllC Defender Comm1ss~on establ~shed, a
publlC defender offlce ~n Rlchmond In 1986 and offlces In
Alexandrla, Fa~rfax, and Wlnchester ~n 1987, and 1n Pulask1 and
Leesburg In 1988. In addltlon, as lndlcated In Part IV 0 below,
an addltlonal lncrease In the maXlmum fee for maJor non-capltal
felonles was authorlzed by the 1987 General Assembly. Ind1vldual
members of the JOlnt SubcommIttee supported these changes, but
they were not proposed by the JOlnt Subcomm~ttee ltself.

c. Current Status of Court-Appolnted
Counsel and Publ~c Defender Systems

V~rg~n~a provldes legal representat~on to 1ndlgent
defendants 1n two ways -- through court-appo1nted counsel or, ~n

a Ilm~ted number of Jur~sd1ctlons, through a pub11c defender
off1ce. The two systems are not entlrely ~ndependent, however.
In a Jurlsd~ct1on havlng a publ1c defender off1ce, there stl11
wlll be a need for court-appolnted counsel at least for cases In
WhlCh the publlC defender has a confl~ct of lnterest and for
s~tuatlons where the publ~c defender has a case overload.

The trad1t~onal approach to provld1ng legal
representatlon to 1nd~gent defendants lS the court-appolnted
counsel system. In the early 19705, however, the General
Assembly created a Publ~c Defender Comm~SS10n and authorlzed the
Comm~sslon to establlsh three pllot publ~c defender offlces In

2The current membersh~p 15 llsted 1n footnote 1, supra.

7



the Commonwealth: those offlces were establlshed in Staunton
(1972), Vlrg~n~a Beach (1973) and Roanoke (1976). In 1978, the
General Assembly authorlzed the establlshment of two more
off~ces; a fourth offlce was establ~shed ln 1979 ln Petersburg.
"The Comm~SSlon expressed ~nterest ~n establl.shlng the f~fth

program In Alexandrla or R~chmond. However, because of local
oppos~t1on to the program ~n each of these Jur~sd~ct~ons, a flfth
offlce .•. " was not establ~shed and funded unt~l 1986. See JOlnt
Report, supra, at 4: 1986 Va. Acts of Assembly, ch. 643---
(Approprlat~ons Act, Item 32). In 1986, the General Assembly
author~zed In the Approprlat~ons Act the establlshment of a s~xth

offlce, and the flfth and slxth publlC defender off2ces were then
establlshed In July 1986 ~n Portsmouth and Rlchmond. In 1987,
three more off~ces were authorlzed and establ~shed 1n Alexandr~a,

Falrfax, and Wl.nchester; and 10 1988, two more off~ces were
authorlzed and establlshed In Pulaskl and Leesburg.

As of thlS report, therefore, of the 41 cltles and 95
count~es In the Commonwealth, the 11 c~t~es and 12 countles
llsted below are served by 11 publ1C defender offlces. A more
detalled descrlpt10n of the staff Slze and 1988-89 budgets of
these 11 offlces 15 conta1ned In AppendlX D.

Off~ce Locat~on/

Localltles Served

1. Staunton
C~ty of Staunton
Clty of Waynesboro
Augusta County

Author~zat~on

Va. Acts of Assembly3

1972, ch. 800
"
"

Date
Establlshed

Nov 1972
"
It

2. Vlrg~n~a Beach
C~ty of Vl.rglnl.a Beach 1972, ch. 800 Jan 1973

3. Roanoke
Clty of Roanoke 1975, ch. 410 Mar 1976

4. Peters~1.1r9

C~ty of Petersburg 1978, ch. 698 Jul 1979

5. Portsmouth
C~ty of Portsmouth 1986, ch. 643 Jul 1986

(Approprlatlons Act,
Item 32)
1987, chs. 602, 621

3The c~tatlons are to the year and chapter of the V~rg~n~a Acts
of Assembly authorlzlng the variOUS publlC defender off~ces.
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6. Rlchmond
c~ty of Rl.chmond

7. Alexandrla
Clty of Alexandr~a

8. Falrfax
Clty of Falrfax
Fal.rfax County

9. Wl.nchester
Clty of Wl.nchester
Freder~ck County
Clarke County
Shenandoah County
Warren County

10. Pulask~

C~ty of Radford
Bland County
Pulask1 County
Wythe County

11. Leesburg
Fauquler County
Loudoun County
Rappahannock County

1986, ch. 643
(ApprOprl.at1ons Act,
Item 32)
1987, chs. 602, 621

1987, chs. 602, 621

1987, chs. 602, 621
"

1987, chs. 602, 621
"
II

1988, chs. 758, 774
"

1988, chs. 758, 774
n

"
fI

1988, chs. 758, 774
ff

II

Jul 1986

Jul 1987

Jul 1987
u

Jul 1987
n

tI

Jul 1988
"

Jul 1988
II

"
"

Jul 1988
It

"

The remalnlng Jur~sdlctlons ~n the Commonwealth
currently provlde legal representat~on to ~nd~gent defendants
through court-appolnted counsel. W~th regard to the appolntmen~

of such counsel, S 19.2-159 provldes, 10 part, that

"Except ~n Jur~sd~ctlons havJ.ng a publlC
defender ••. , counsel appolnted by the court for
representat~on of the accused shall be selected by a
falr system of rotatlon among members of the bar
practlclng before the court whose pract~ce regularly
~ncludes representatlon of persons accused of cr~mes and
who have lnd~cated the~r wlll~ngness to accept such
appolntments."

In order to prov~de C~rcult Court and D~strlct Court
Judges and clerks, and mag1strates, w~th gu~dance ln lrnplement~ng

§ 19.2-159, the Offlce of the Executlve Secretary of the Supreme
Court of Vlrglnla f~rst publlshed In 1984, and has updated
annually Slnce that t~me, a procedures and gUlde11nes manual.
Offlce of the Execut~ve Secretary, Supreme Court of Vlrglnla,
Court-APPolnted Counsel Procedures and GUldel~nes Manual at 1

(Jul. 1988 ed.) (herelnafter "Supreme Court Handbook"). The
manual contalns gu~dellnes for determ~nlng lndlgency and
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suggested general procedures for appolntlng counsel and
maIntaInIng a rotat10n llst of ellglble counsel. However, there
currently are no detalled gUldellnes avallable to ass~st Judges
In dec~dlng when a partlcular attorney ~s sufElc~ently

experlenced and otherWlse quallfled to be lncluded on the
JurIsdlctlon's court-appolnted counsel llst, when an attorney
should be removed from that llst, or whom to appolnt to a
partlcular case.

D. Current Fee Schedule for
Court-ApPolnted Counsel

In 1985, consultants reta1ned by the Vlrgln~a State Bar
reported that V~rglnla had the lowest fee schedule for court­
appolnted counsel In the natlon. JOlnt Report, supra, at 5,
cltlng Abt ASSOclates (Spangenberg, Rose, Smlth and Thayer),
Analysls of Costs for Court-Appo1nted Counsel In V~rg~n1a at 50
(Apr. 1985) ("Spangenberg Report"). A later analysl.s prepared
for the two 1985 General Assembly Jo~nt subcomm~ttees "compared
V~rg~n~a w~th n~ne of those seventeen states hav~ng total
populat1ons comparable to Vlrg1n1a and w1th four of those nlne
states geograph~cally closest to V~r9~n~a. Aga~n, V1rglnla
ranked last" 1n average cost per ~ndlgent defense case. See
JOlnt Report, supra, at 5 and 43-44. That average cost, based on
1982 data, was $111 per ~nd~gent case and ranked 48th 10 the
natlon. Accord~ng to the most recent data, the average cost per
~ndlgent case 1ncreased to $116 (4.5%) ~n 1986 but stlll ranked
48th 2n the nat20n and last among the groups a9a~nst WhlCh
Vlrglnla had been compared In 1985. Durlng that same four-year
perlod (1982-86), the nat~onal average 1ncreased from $196 to
$223 (13.8%) -- over three tlmes the lncrease In Vlrg~nla.

Bureau of Just~ce Stat~st~cs, u.s. Department of Justlce, Bureau
of JustIce Stat~stlcs Bullet~n: Crlm~nal Defense for the Poor,
1986 at 1, 5 and 6 (Sep. 1988) ("1986 Bureau of Just~ce

StatlstlCS Bullet1n ft
).

In the~r 1986 report, the two Jo~nt subcomm~ttees

"noted that a 100% lncrease In the maXlmum fee schedule would be
necessary to br~ng the schedule up to the nat~onal average for
compensat~on pa1d to court-appolnted counsel," but recogn~zed

"that such an l.ncrease lS not feaslble at th~s tlme" and,
therefore, recommended a 15% lncrease. Jo~nt Report, supra, at
4, 6-7 (emphaS1s added). The Jo~nt subcomm~ttees also stated
that they:

"do not belleve that the fees for court­
appolnted counsel should be equal to the
fees charged for s~m~lar serV1ces by the
prlvate bar. However, the fees should be
suffl.C1ent to cover flxed overhead
expenses and should not be so
artlflclally low as to dlscourage
quallfled counsel from acceptlng
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appo1ntments. The JOlnt subcomm~ttees

recommend that the rnaXlmurn fees for
court-appolnted counsel be lncreased by
15% ••.•

* * *
"The Jo~nt 5ubcoItUnlttees strongly

belleve that the m~n~mal f~fteen percent
~ncrease ~n the max~murn fees allowed to
court-appolnted counsel 1S essent~al If
Vlrglnla 15 to contlnue to meet lts
Constltut~onal obllgatlon to provlde
counsel for ~ndlgent crlmlnal
defendants. The Jo~nt subcommlttees
cautlon that thlS lS only a beglnnlng."

Id. at 7-8.

The recommended 15% lncrease was enacted by the ~986

General Assembly, 1986 Va. Acts of Assembly, ch. 425, but has
been the only across the board lncrease ~n court-appo~nted

counsel fees the General Assembly has authorlzed over the past 15
years. In fact, "[l]n an effort to control the over-all costs of
lnd~gent defense serv~ces, the General Assembly effect~ve Aprll
6, 1983 reduced the court-appolnted fee schedule by appro~~mately

4-4 1/2% •••.Wh~le the reduced fees were ~n effect for the bal~nce

of 1983, the leglslature returned them to the orlg~nal schedule
durl.ng the 1984 sessl.on." Spangenberg Report, supra, at 11, The
h~story of V~rgln1a's court-appo~nted counsel fee schedule over
the past 15 years ~s as follows:

MaXlmum Author1zed Fee 4

Dlstr~ct Court

Slngle Charge

Clrcu~t Court

Mlsdemeanor
pun~shable by
conf~nement

1973

$ 75

100

1980

$ 75

100

1983

$ 72

96

1984

$ 75

100

1986

$ 86

115

$ 86

115

4See Va. Code §§ 14.1-184 (repealed), 14.1-184.1 (repealed),
19.2-163, as amended by Va. Acts of Assembly: 1973, ch. 316;
1980, ch. 626; 1983, ch. 622 (Appropr1atlons Act, Items 22~25);

1984, ch. 755 (Approprlat~ons Act, Items 21-24); 1986, ch. 425;
1987, ch. 638.
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400

Felony pun~shable

by 20 years or less 200

Felony punlshable
by more then 20
years

200

400

191

382

200

400

230

460

230

500

Capltal offense 400 * * * * *

* "reasonable amount"

Pursuant to § 2.1-204, the Comptroller may not pay any
allowance authorlzed by any court of the Commonwealth unt~l that
allowance has been approved by the Supreme Court of V~rg~nla. In
addltlon, all state accounts, lncludlng the Cr~mlnal Fund from
WhlCh fees and expenses of court-appolnted counsel are pald, are
audl ted by the Audl tor of PubllC Accounts. Thus, the Sup'reme
Court of Vlr91n~a has prov1ded that, U[l]n order to comply wlth
prescrlbed aud1t procedures, the courts must use a un~form

crlterla for payment and document the method used to determlne
the amount to be pa1d. The unlform crlterla for payment 15 hours
of serv~ce and the documentat1on method 15 the Tlme Sheet, Form
DC-50." Supreme Court Handbook, supra, at 22. See Appendlx E.
Furthermore, the Supreme Court has "establlshed the polley that
the Court w111 not approve any allowance for court-appolnted
attorney's fees Wh1Ch exceed S1Xty dollars ($60) per hour for In­
court serV1ce and forty dollars ($40) per hour for out-af-court
serv~ce. Such allowances are naturally subJect to any statutory
max~mum appllcable. However, In capltal murder cases the court
may allow an amount deemed reasonable." Id. at 23. These hourly
rates compare favorably wlth hourly rates authorlzed In other
states but, In pract~ce, are I1mlted In the~r effect by the
statutory maXlma 11sted In the table above. See J01nt Report,
supra, at 33-35 for a llst of rates for court-appo~nted counsel
1n other states as of 1985.

T1me sheets are requlred ~n state D~str1ct Courts only
for second or subsequent charges tr1ed by the same court­
appolnted counsel; where counsel tr~es a s~ngle charge, he can be
compensated up to the statutory max~mum of $86 wlthout submlttlng
a tlme sheet. Id.

In the federal tr~al courts 1n Vlrgln1a, the hourly
rate 15 the same as the hourly rate establlshed by the Supreme
Court of V1rglnla for court-appolnted counsel ~n state courts -­
$60 per hour for In-court serVlce and $40 per hour for out-of­
court serVlce. The max~ma, however, are much greater -- $3,500
1n a felony case and $1,000 ~n a m1sdemeanor case. In addltlon,
"[p]ayments In excess of these Ilmltat10ns may be made to provlde
fa1r compensatlon In cases 1nvolvlng extended or complex
representatlon when so certlfled by a Unlted States d~strlct

Judge or maglstrate, as appl~cable, and approved by the ch~ef

Judge of the Clrcult" or hlS deslgnee. A case 15 consldered

12



"complex" ~f It lnvolves unusual factual or legal ~ssues that
requlre more tlme, Sklll and effort than normally would be
requl.red ~n an average case: a case 1S an "extended" case "(l]f
more tlme ~s reasonably requlred for total processlng than the
average case, lncludl.ng pre-trlal and post-trlal hear1ngs .••. "
Admlnlstratlve Offlce of the Unlted States Courts, Gu~de to
Judlclary Pollcles and Procedures, Sect10n A, Ch. 2 at 2-18 to 2­
19, 2-24 to 2-25 (May 20, 1988) ("Federal Court PollC1es and
Procedures"). See Appendlx F.

E. Expenses

Counsel often lncur certaln expenses In representlng
lndlgent defendants, such as fees for lnvest~gators and expert
wltnesses, and travel expenses for out-of-state wltnesses.
Statutory Ilmlts have been set on re1mbursement to CQurt­
appolnted counsel of certa1n expenses, but for many expenses the
relmbursable amount 1S a "reasonable amount ll to be f~xed by the
court. See Append1x E for a 11st of the current l1m~ts In
vlrg1n1a-on re~mbursement of expenses. Expenses lncurred by
court-appo1nted counsel for WhlCh re1mbursement 15 sought are to
be lncluded on the T~me Sheet subm~tted to the Supreme Court.
Supreme Court Handbook, supra, at 25-26.

Many respondents to the Commlttee's questlonnalre
lndlcated that counsel often are not fully relmbursed for many of
the expenses they lncur In a court-appo1nted case, even a cap~tal

case. See Consultants' Report at 91: Consultants' Crosstabular
Report supra, Part B at 23-36. In the experlence of the
Commlttee, there 1S a perceptlon among members of the bar that
some court-appolnted counsel do not lncur certaln expenses -­
e.g., to reta1n an lnvestlgator -- e~ther because the Judge ~n

thelr Jur~sdlct~on prevlously has lndlcated that counsel wlll not
be relmbursed for such expenses or because they fear that the
expense merely w~ll be cons~dered part of the fee awarded by the
court. It 15 not clear to what extent thlS latter percept~on

reflects reallty. The Comm~ttee's quest1onna~re, for example,
asked respondents who 1ndlcated that the C1rcult Court In thelr
Jur1sd1ct1on re~mbursed court-appo1nted counsel for expenses
~ncurred l.n a non-cap~tal case, "how are these expenses related
to the hourly fee and maXlmum fee awarded?" Of the 231
respondents answerlng thlS quest~on, 92.6% ~ndlcated that the
expenses awarded U(a]re In addltlon to fee awarded"; only 4.3%
lnd~cated that the expenses U[a]re one factor consldered In
sett~ng hourly rate and maX1mum fee." Consultants' Crosstabular
Report, supra, Part B at 24; Comm~ttee's Quest~onna~re at 14.

As w~th fees, there appears to be greater lat1tude w1th
regard to re~mbursable expenses ~n the federal courts than ~n the
Vlrglnla state courts. See Federal Court PollCles and
Procedures, supra, at 2-31 to 2-36 (Appendlx F): 18 U.S.C.
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§ 3006A(e) (wh~ch governs the cost of "necessary" ~nvestlgatlve,

expert and certaln other expenses).

Flnally, It should be noted that many of the serVlces
that are consldered "expenses" for court-appo.lnted counsel and
for Wh1Ch some counsel have encountered relmbursernent problems ~n

some Jurlsdlctlons are rout~nely prov1ded to a publlC defender.
All 11 publlC defender offlces In the Commonwealth, for example,
currently have one lnvestlgator on staff, and two offlces
(R1chmond and Falrfax) have two ~nvest1gators. See Appendlx D.

v. SUMMARY OF CONSULTANTS' REPORT

The Consultants' Report beg~ns wlth an "Introduct~on"

(p. 1) and a "Rev~ew of PreVlOUS Research and Commentary on the
Defense of the Ind1gent" (pp. 2-19), WhlCh contalns an excellent
reV1ew of the research and l~terature on the strengths and
weaknesses of both the court-appo~nted counsel and pub11c
defender systems, the relat2ve costs of the two systems, the
methods for determ~n1n9 ~nd1gency, and the experlence and qua11ty
of defense counsel under both systems.

Sect20n 1 of the Consultants' Report (pp. 9-19) 15 a
narratlve summary of the results of the Comm1ttee ' s questlonna~re

and covers the follow1ng top~cs: the demograph1cs of the
respondents: the~r preferences for the court-appo1nted system or
the pub11c defender system; the perce1ved effectlveness,
exper1ence, preparedness, and competence of court-appo~nted

counsel and publlC defenders when measured In the abstract,
agalnst one another, and aga~nst reta1ned counsel and
prosecutors; the number of wrlts of habeas corpus f~led by, and
the number of gU1lty pleas entered by, defendants represented by
reta1ned counsel, court-appolnted counsel, and publlC defenders;
the methods by wn~ch court-appo~nted systems are admlnlstered ~n

the Commonwealth; fee schedules for court-appo1nted counsel; and
the determlnatlon of ~nd1gency. ThlS sectlon also contalns a
useful blbllography.

The next s~x sect10ns conta1n stat~st~cal compllatlons
of the data. Sectlon 2 (pp. 20-23) descrlbes the character~stlcs

of the respondents. Sectlon 3 (pp. 24-47) summarlzes the
respondents' preferences for the court-appolnted or the publlC
defender system. Sectlon 4 (pp. 48-71) presents the data on the
perce~ved effectlveness, exper~ence, preparedness and competence
of defense counsel In the two systems. Sectlon 5 (pp. 72-74)
presents the data on the number of wrlts of habeas corpus f~led

by, and the number of gu~lty pleas entered by, defendants
represented by defense counsel ~n the two systems. Sect10n 6
(pp. 75-81) summarlzes how the court-appolnted system ~s

adm~n~stered throughout the Commonwealth. Sectlon 7 (pp. 82-91)
presents the data on reactlons to the current {as of the end of
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1986) court-appolnted counsel fee structure and suggest~ons for
changes In that structure.

Sect~on 8 (pp. 92-122) contalns a summary of responses
to some of those quest~ons call1ng for a narrat~ve answer.
Sect~on 9 (pp. 123-27) contalns data on lndlgent defense
expendltures and caseloads throughout tne country.

No attempt wlll be made here to reVlew In depth the
consultants' concluslons or the data and other research
supportlng thelr concluslons. The reader 15 aga~n encouraged to
read the Consultants' Report thoroughly before proceed1ng further
wlth thlS report.

VI. FINDINGS

The Commlttee's flnd1ngs are based on lts Consultants'
Report, lts own ~ndependent rev~ew of the data obtalned through
lts questlonnalre, lts other research, a reV1ew of the work of
the General Assembly Jo~nt Subcomm1ttee, and the ~nd1v1dual

exper1ence of members of the Comm1ttee w~th the varlOUS systems
for prov1d1ng legal representat~on to ~nd1gent defendants.

In general, the Comm~ttee f~nds that most ~nd1vldual

court-appo~nted counsel and publlC defenders are adequately
qua11f1ed; some are extremely well quallf1ed. The Cornmlttee also
flnds, however, that the current court-appolnted counsel system
has serlOUS problems that need to be addressed. The Commlttee
f1nds that the current fee schedule for court-appolnted counsel
1S mucn too low. Furthermore, many court-appolnted counsel are
not fully relmbursed for the expenses they lncur and, therefore,
may declde not to lncur reasonable and prudent expenses. There
1S also a d~sturb~ng trend among some attorneys, especlally the
more exper~enced attorneys, In some Jurlsdlct~ons not to
volunteer to be ~ncluded on the court-appolnted counsel l~st for
that Jur~sd~ct~on, or 1f they are on the llst, to ask to be
removed from the l~st after a number of years of serVlce.
F~nally, a dlsturblng percentage of the respondents to the
Commlttee's questlonnalre lndlcated that they had foregone some
actlvlty that may have been benef~c~al to the~r clIent because of
a low fee.

The Commlttee also fInds that there are adm1nlstratlve
problems In many Jurlsdlct10ns wlth the current court-appoInted
system concernlng how attorneys are determlned to be suff~c~ently

experlenced and otherWlse qua11fled to be lncluded on the court­
appolnted counsel 11St, for what reasons they are removed from
the llst, and what crlter1a are 1n fact used to ass1gn counsel to
a partlcular case.
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The Commlttee's quest1onna~re d~d not explore the
relat1ve costs of the court-appolnted counsel and pub11c defender
systems, but lts research and Consultants' Report lndlcated that
If court-appolnted counsel are pald adequate fees, the court­
appo~nted counsel system 15 not substantlally less expenslve than
the publlC defender system, and that at a certa~n populat~on

level, the publlC defender system becomes more cost effectlve
than the court-appolnted system.

Flnally, the Commlttee f~nds that there 15 a spl~t

statewlde among attorneys and Judges 1n the~r preferences for the
two systems, wlth a preference for the publlC defender system In
urban areas and a preference for the court-appo~nted system In
most rural areas.

More speclflcally, the Commlttee flnds that:

1. Quallty of Defense Counsel Represent~ng Ind~gent

Defendants Is Adequate:

The Comm1ttee flnds that, ~n general, most ~nd~v1dual

court-appo~nted counsel and publlC defenders are adequately
qua11fledi many are extremely well qual~f~ed. An overwhelmlng
maJorlty of respondents to the Comm1ttee's questlonna1re
lndlcated that they belleve that both court-appolnted counsel and
publ~c defenders are sufflClently experlenced, prepared and
competent. Furthermore, there ~s l~ttle eVldence that elther
court-appo~nted counselor publlC defenders are markedly better
quallfled than the other group. If there 15 any preference here,
It appears from the Commlttee's questlonnalre fhat, In general,
publlC defenders tend to be vlewed as Sllghtly better
qual~fled. See Consultants' Report, supra, at 12-14, 55-58.

Based on the eVldence before lt, the Commlttee further
f~nds that there lS ~nsufflClent eV1dence to support a preference
for e~ther a court-appo~nted system or a publlC defender system
based on the quallty of lndlvldual counsel In elther system, and
that elther court-appo~nted counselor publIC defenders can
prov1de adequate and effectlve legal representatlon of lndlgents
If g~ven the appropr~ate resources.

2. Reta~ned Counsel Are V1ewed As More Effectlve and
Quallf1ed Than E1ther Court-AppOInted Counselor
PubllC Defenders:

Even though both court-appolnted counsel and publlC
defenders were vIewed by respondents to the Cornmlttee's
questlonnalre as belng sufflclently quallfled, those same
respondents vlewed both groups, In general, as not belng as well
quallfled as retaIned counsel. When asked to compare court­
appolnted counsel and publlC defenders wlth reta1ned counsel on
the~r effect~veness 1n representIng lndlgents ~n 13 d~fferent

procedures (pre-trlal motlons, ba11, lnvestlgatlons, ne90t~at~ng

wlth the prosecutor, trIal, etc.) and on thelr general level of
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exper1ence, preparedness, and competence, approx~rnately 30-64%
(depend~ng on the characterlstlc be~ng measured) saw no
d~fference between the three types of counsel; of the remalnlng
respondents, however, an overwhelmlng percentage lndlcated that
reta~ned counsel are more quallfled than e~ther court-appolnted
counselor publlC defenders, although once agaln publlC defenders
fared better than court-appo~nted counsel. See Consultants'
Report, supra, at 12-14, 48-58.

The Comm1ttee was both concerned about and perplexed by
the perceptlons of those respondents who saw a maJor d~fference

In the abll1tles of the three types of counsel. Many attorneys,
for example, serve as reta~ned counsel 1n some cases and court­
apPo1nted counsel 1n others. Do the perceptlons of the
respondents mean that counsel are better prepared and more
effect~ve when they are reta~ned than when they are court­
appo1nted? There are some attorneys whose cr~m~nal practlce
cons1sts prlmar11y of court-appolnted work, wlth few retalned
cases. What 15 the lrnpact of the work of th~s group on the
respondents' perceptlons? Are the perceptlons merely a
generalIzed Vlew of the work of those who prov1de legal
representatlon to the poor? The Comm~ttee does not have answers
to these questlons, but bel~eves that they are lndlcatlve of
problems ~nvolv~ng the system of provldlng legal serVIces to
lndlgent defendants.

3. Fee Schedules for Court-Appolnted Counsel 1n Non­
CapItal Cases, and Fees Actually Awarded ~n Capltal
Cases, Are Much Too Low:

The Commlttee unanImously flnds that the fee schedules
In non-capltal cases, and the fees actually awarded ~n cap~tal

cases, are much too low, even cons1der~ng the ~ncreases ~n fees
enacted by the General Assembly In 1986 and 1987.

There was an overwhelm~ng consensus among the
respondents to the CommIttee's quest~onna1re that the current fee
schedules ~n non-capltal cases (96.1% to 97.6%, depend~ng on the
part1cular fee schedule) and the fees actually awarded ~n capltal
cases (79%) are too low. See Consultants' Report, supra, at 15,
83-84.

4. No Deta~led Gu~de11nes Are Avallable to ASSlst
Judges In SettIng Court-ApPolnted Counsel Fees:

In lts Court-Appo~nted Counsel Procedures and
GUldellnes Manual, the Supreme Court of Vlrglnla has lndlcated
that the "unlform crlter~on" for payment of court-appolnted
counsel ~s "hours of serv~ce." Supreme Court Handbook, supra, at
22. Yet ~n answer to the Comm1ttee's quest~onna1re, respondents
lndlcated that factors In addItlon to "b~llable hours," such as
serlousness of the offense, dlfflculty of the case, exper~ence of
counsel, quallty of representatIon, and type of tr~al, are and
should be consldered. The Comm1ttee agrees that many, If not
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all, these factors should be consldered In sett~ng the fee for
court-appo~nted counsel, and flnds that detal1ed gu~del~nes

currently do not eXIst for conslder~ng these factors.

5. No Detalled GUldellnes Are AvaIlable to ASSlst
Judges In Determlnlng Reasonableness of Expenses
for Court-ApPolnted Counsel; Court-ApPolnted
Counsel Often Are Not Fully Relmbursed for Expenses
Incurred:

In lts Court-ApPolnted Counsel Procedures and
GUldellnes Manual, the Supreme Court of Vlrglnla has lncluded a
llst of allowable expenses, wlth the statutory Ilm~t for each
expense 1f one 15 appllcable. Supreme Court Handbook, supra, at
34-38. ThIS I1St 1S a helpful compl1atlon of relmbursable
expenses and thelr applIcable Ilm1ts. The Commlttee f1nds,
however, that deta~led gUldellnes do not eX1st to ass~st Judges
In determ~nlng the reasonableness of expenses for wh~ch court­
appolnted counsel request re~mbursement.

Furthermore, on the bas1s of responses to ~ts

questlonna~re, the Comm~ttee f1nds that counsel often are not
fully re1mbursed for many of the expenses they lncur ~n a court­
apPoln~~d case, even a capltal case. See Consultants' Report,
supra, at 91; Consultants' Crosstabular Report, supra, Part B at
23-26.

6. D~sturbln9 Trend EXlsts ~n Some Jurlsdlctlons for
Attorneys Not to Volunteer to Be Included on, or to
Ask to Be Remov'ed from Court-APpointed Counsel Llst
After Number of Years of service:

The Commlttee flnds that there 15 a d~sturblng trend In
some Jurlsdlctlons for attorneys, lncludlng the more experlenced
attorneys, not to volunteer to be ~ncluded on the court-appolnted
counsel 11St, or 1f they are on the l~st, to ask to be removed
from the l~st after a number of years of serVlce. See
Consultants' Report, supra, at 6. The maJor reasons-for thlS
trend appear to be the low fee schedule for court-appolnted cases
and the feellng among some attorneys that after a number of years
of serVlce they should be relleved of the responslb111ty of
remalnlng on the court-appolnted llst.

7. Representat10n by Some Court-ApPoInted Counsel May
Be Affected by Low Fee:

As lndlcated In Part VI 3 above, an overwhelm1ng
percentage of respondents to the Commlttee's quest~onnalre

belleved that the current court-appolnted fee schedule IS too
low. In an effort to determlne whether the actual representatlon
of 1nd1gents 15 affected by the low fee, the Commlttee asked
respondents "Have you ever declded to forego some act~vlty that
may have been beneflclal to your cllent because of a low fee?"
Commlttee's Questlonnalre at 40 (Questlon 3 a). Of the 405
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persons respond~ng, 71 (17.5%) answered "Yes." See Consultants'
Report at 15, 82. The range was from a hlgh of 23.5% among those
pract~Clng a substant1al amount of crlmlnal law to a low of 9.8%
among Judges wlth respect to the1r practlce prlor to becomlng a
Judge. Id.

The Comm1ttee recogn1zes :hat wh~le an overwhelrn~ng

percentage (82.5%) of the respondents lnd1cated that they had not
foregone any actlv1ty that may have been beneflclal to thelr
cllent because of a low fee, a dlsturblng percentage (17.5%)
~nd1cated that they had foregone some such act~vlty because of a
low fee. Some members of the Comm~ttee be11eved that the number
may ~n fact be even h~gher. The Comm~ttee recognlzes, however,
that there may be some amblgulty In both the quest~on and the
responses. F1rst, the quest10n does not refer expllc1tly to a
low court-appolnted fee. Second, the quest10n does not ask
whether the attorney would cons~der the foregone act~vlty to have
been truly "necessary" or merely somethlng that m~ght have been
pursued 1f greater resources had been ava~lable. Several members
of the Commlttee noted that many cases ~nvolv1ng m~nor offenses
do not requlre the same number of lnvest~gatory and other
preparatory steps as do cases ~nvolv~ng maJor offenses,
especlally where the defendant has declded to plead gU11ty.
Thus, there are no standard "necessary" expenses; much depends on
the clrcumstances of the partlcular case. Nonetheless, the
Commlttee lS deeply concerned that the responses may lndlcate
that the. level of representatlon provlded to ~nd~gent defendants
by some court-appolnted counsel 15 affected by the amount of the
fee awarded.

8. Problems Ex~st ln Adm~nlstrat1on of Court-Appolnted
Counsel System:

The responses to the Comm1ttee's questlonna~re ra~se a
number of ~ssues as to how attorneys are determ~ned to be
sufflclently exper~enced and otherW1se quallf~ed to be lncluded
on the court-appolnted counsel llst, for what reasons they are
removed from the l~st, and what cr1terla are 1n fact used to
asslgn counsel to a part~cular case. The Comm1ttee f~nds that
there currently are no deta~led gUldellnes ava~lable to ass~st

Judges In maklng these dec1s~ons. The Commlttee belleves,
however, that the lssues that eXlst wlth regard to how a court­
apPolnted system ~s admln1stered, even though they w111 not be
easy to resolve ~n some ~nstances, can be resolved, at least to
the pOlnt that they should not be a maJor reason for preferr1ng a
publlC defender system over a court-appolnted system.
Furthermore, the Comm~ttee notes that lts quest~onna~re d~d not
address slm11ar adm~nlstratlve problems w1th a publlC defender
system -- e.g., the process by wh~ch publlC defenders are h~red

and retalned to ensure suff1c~ent quallty 1n lnd~v1dual publlC
defenders -- and, therefore, It 15 not poss~ble to compare the
respondents' v~ews on the admlnlstratlve strengths and weaknesses
of each system.
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9. Relat1ve Costs of the Two Systems Are D~ff1cult to
Compare, Espec1ally Where Court-ApPolnted Counsel
Fees Are Low:

In thelr reVlew of the research, the Comrn~ttee's

consultants conclude that:

In general dur~ng the decade of the 19705, the
cost of provld~ng publlCly supported legal
representat~on to lndlgent defendants has been
the fastest growlng expense wlthln the
crlmlnal Just~ce system, lncludlng lncreases
to the cost of correct10ns ••••

* * *
NatlonWlde the average cost eer case of
provldlng representation to lndigents was $196
In 1982; In the West, the average was $243; In
the Northeast $200: In the North Central
states $182; In the South $152; and In
V1rgln~a $111, a level WhlCh ranked Vlrglnla
48th among the states ••••

Whlle PubllC Defender systems generally appear
to be more expens1ve than Court ApPo1nted
systems, many of the d~fferences can be
attrlbuted to the low flnanclal compensatlon
glven Court Appolnted attorneys. Among the 13
states w1th exclus1ve statew~de Pub11c
Defender systems 1n 1982, the average per
caplta cost for those states was $3.37; for
the nation as a whole the average was $2.76;
for Vlrglnla the per caplta cost was $1.64, a
level wh~ch ranked Vlrglnla 32nd among the
states •••• Early data on per cap_ta costs
showed comparable levels for PubllC Defender
and Court Appo1nted systems In countles wlth
populat~ons exceeding 100,000: In countles
wlth populatlons exceedlng 400,000, the med~an

cost per caplta for Court APpolnted systems
was greater than that for PubllC Defender
systems ••••

Consultants' Report at 5-6 (emphas~s added)(c~tat~ons omltted).
See also ld. at 127. The latest (1986) f~gures ava~lable for
Vlrglnla are a per caplta cost of $1.75 (40th) for lndlgent cases
and an average cost per case of $116 (48th). 1986 Bureau of
Just~ce Stat~stlcs Bulletln, supra at 5.

It 15 not clear to the Comm~ttee whether a court­
apPolnted system or publlC defender system lS In general more
expenslve. A maJorlty of the Comm~ttee, however, bel~eves that
the data clted above by the consultants lndlcatlng that court-
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appolnted systems are more expens~ve than publlC defender systems
In more heav~ly populated areas probably ~s correct. The
Commlttee notes, however, that It 1S dlfflcult to compare the
relat~ve costs of the two systems In a Jurlsdlctlon such as
Vlrgln~a where the fees pald to court-appo~nted counsel are so
low.

10. Falrly Even SpIlt EXlsts Statewlde In Preference
for Part~cular System; Urban Areas Prefer Publlc
Defender System, Rural Areas Prefer Court-ApPo1nted
System, and Suburban Areas Are SpIlt:

The reader 1S encouraged at thlS pOlnt to reread pages
9-12 and 24-47 of the Consultants' Report for an analys~s of the
data support~ng the respondents' preferences for a court­
appolnted system or a publlC defender system.

The Comm~ttee's flnd~ngs wlth regard to such
preferences are as follows:

a. Overall there ~s a falrly even sp11t statewlde 1n
preferences for each of the two systems, the only except10n be1ng
the Southeast Vlrg~n1a area (Fourth and Flfth Congresslonal
D15trlcts), where there 15 very strong support for the court­
appolnted system. Consultants' Report, supra, at 9-10, 34, 36.

b. WIth regard to the urban, suburban, or rural
character of a communIty, the preference depends on whether
respondents are belng asked whether they prefer a gIven system
for thelr own Jurlsdlctlon, or whether they are beIng asked In
general WhlCh system they prefer for urban, suburban, and rural
areas. When asked about theIr preference for thelr own
Jurlsdlctlon, respondents In large cltles, med1um cltles, and
smaller cltles and suburban areas were almost evenly Spllt (51­
49%) In theIr preference for e~ther system; those ~n rural areas
clearly preferred the court-appolnted system In the~r own rural
area. When asked ~n general, however, WhlCh system they
preferred for urban, suburban, and rural areas, the respondents
showed a strong preference for the publlC defender system In
urban areas and a preference for the court-appolnted counsel
system In rural areas. There was a SpIlt In suburban areas, w~th

the strongest support for a court-appolnted system com1ng from
the Southeast V~rg~nla area (Fourth and Flfth Congresslonal
Dlstrlcts) and the Rlchmond area (Th1rd Dlstr~ct), and the
strongest support for the publlC defender system corn~ng from the
Norfolk/V~rgln~a Beach area (Second D~str1ct) and the
Central/Southwestern Vlr91n~a area (Slxth, Seventh and Nlnth
Dlstrlcts). The Chesapeake Bay area (Flrst, Elghth and Tenth
Dlstr~cts) had no clear preference for e1ther system. See
Consultants' Report, supra, at 9-12, 37-45.
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c. Exposure to a publ~c defender system decreases
reslstance to such a system and lncreases the 11kellhood that a
person wlll favor such a system. The CommIttee's consultants
concluded, for example, that

"Commonwealth Attorneys from Jurlsdlct~ons w~thout a
Publlc Defender system generally do not favor that type
of system (24%); where the~r Jurlsd1ctlon has such a
system, the support for the PublIC Defender system
lncreases to 44%. Judges ..• favor the Publ~c Defender
system over the Court ApPolnted system for urban areas
by a dlfference of 66% to 34% when they work ~n a
Jurlsd~ct~on w1thout a Publ~c Defender system. When
they are from a Jur1sdlct~on wlth such a system, the
d1fference grows to 81% to 19% now favorIng the PubllC
Defender approach."

See Consultants' Report, supra, at 11-12, 47.

VII. RECOMMENDATIONS

Based on the above, the Comm~ttee recommends that:

1. The General Assembly should escab11sh a pub11c
defender system ~n those maJor urban and heav~ly populated
suburban areas of the Commonwealth where 1t can be demonstrated
both that there ~s a preference for a publlC defender system 1n
that area and that such a system wlll be cost effectlve.

2. The General Assembly should establlsh a pub11c
defender system ~n rural areas where It can be demonstrated
e1ther that (a) there 1S a strong preference In a rural area for
a publlC defender system and the establlshment of such a system
~n that area clearly w~ll be cost effect~ve, or that (b) there 1S
some other reason why a court-appolnted system w~ll not contlnue
to prov~de adequate representat~on to lndlgent defendants In that
area (e.g., where there ~s an ~nsuff~c~ent number of local
attorneys to provlde the necessary ass~stance to ~nd~gent

defendants under a court-appo1nted system).

3. The Vl.rgl.nla State Bar (ltVSB"), the V~rg1n~a Bar
ASSOc1atlon ("VBA") and the Judlclal Conference should develop,
and should recommend to the Jud~c1al Counc~l, cr~ter~a to ass~st

Judges In decldlng whether a partlcular attorney lS suff~c~ently

exper~enced and otherWIse quallfled to be placed on the
Jurlsdlct~on's court-appo~nted counsel lIst, when an attorney
should be removed from that 11St, and whom to appolnt to a
partlcular case. Such crlterla could lnclude, for example,
certa~n tra1n~n9 and experlence requlrements before an attorney
could be appolnted to a serlOUS felony case.
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4. Because the trend among attorneys, especlally the
more exper~enced attorneys, In some Jurlsdlct10ns ~s not to
volunteer to be lncluded on the court-appolnted counsel llst for
that Jur1sdlctlon, or If they are on the llst, to ask to be
removed from the llst after a number of years of serVlce, the VSB
and the VBA should develop lncentlves to encourage attorneys,
1nclud1ng the most experlenced attorneys,. to volunteer to be
lncluded on and remaln on the court-appolnted counsel llst for
thelr Jur~sdlctlon, and to take a falr and representatlve share
of court-appolnted cases, especlally In those Jur1sd1ctlons where
there lS an lnsufflclent number of experlenced attorneys to be
asslgned to such cases. Such 1ncentlves could lnclude free
tu~tlon for a certaln number of hours of cont~nulng legal
educat~on courses: relmbursernent, after a certa~n number of hours
of court-appo~nted serVlce, of a port~on of a court-appolnted
counsel's legal malpract~ce lnsurance prem~um; or some form of
case and docket management that more speclflcally determlnes when
court-appo~nted counsel must be ~n court so they can avo~d long
wa~t1ng per~ods before before thelr court-appo1nted case 15
called.

5. The Comrelttee 15 deeply concerned that 17.5% of the
respondents to ltS questlonnalre lndlcated that they had foregone
some actlvlty that may have been benef1clal to thelr cllent
because of low fees. The Comm~ttee recognlzes, however, that
there may be some amblgulty ~n both the questlon and the
responses. It could be that certaln actlvlt1es were not
undertaken because they were not truly necessary. To the extent,
however, that certaln act1v~t~es are not undertaken because of
the current fee schedule or because of a concern that certa~n

expenses would not be re~mbursed, the Comm~ttee belleves that
such conduct 15 unacceptable. The Comm1ttee, therefore,
recommends that the VSB and VBA J01ntly ~nvest~gate whether
necessary and potentlally benef~c1al act~v~t1es on behalf of
~ndlgent defendants are ~ndeed not undertaken because of the
current fee structure and expense re1mbursement pract~ce.

6. The General Assembly should adopt lmmedlately a
phased-ln program to lncrease the current fee structure for
court-appolnted counsel to the nat~onal average by 1992.
Spec~f1cally:

a. Dur~ng ~ts 1989 Sess~on, the General
Assembly should amend § 19.2-163 to ~ncrease

the max~mum fees payable to court-apPo1nted
counsel 15% -- to $100 for a slngle charge In
a d~str1ct court, $575 for a felony charge 1n
Clrcu1t court where the offense 15 pun~shable

by conflnement for more than 20 years, $265
for any other felony charge In Clrcu~t court,
and $132 for any m~sdemeanor charge ~n c~rcu~t

court where the offense 1S punlshable by
conf1nement In Jall.
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b. The General Assembly should cont1nue
to ~ncrease the maXlmum fees payable to court­
appo~nted counsel each year In an amount
suff~Clent to ensure that, by 1992 and
thereafter, Vlrglnla ranks In the upper half
of the states w~th regard to such max~mum

fees.

7. The Offlce of the Execut~ve Secretary of the
Supreme Court of V~rglnla should cont1nue to ensure that lts
hourly rates for court-appolnted counsel are at least equal to
the hourly rates author~zed by the federal courts In the Fourth
Clrcult.

8. The VSB, the VBA and the Jud~c~al Conference should
develop, and recommend to the Judlclal Councll, cr~terla to
asslst Judges In determlnlng what fees and expenses, wlthln the
statutory maXlma prescrlbed by the General Assembly, to payor
relmburse court-appolnted counsel ~n a g~ven case, lncludlng
cap~tal cases.

Respectfully subm~tted,

Judge Ernest Ballou
John R. Fletcher
Murray Janus
H. Lane Kneedler, Co-Chalr
Joseph A. Mass~e, Jr.
James R. McKenry, Co-Cha~r

Judge J. Harry M~chael, Jr.
Judge Norman K. Moon
James M. Pates, Co-Cha~r

Anthony F. Troy
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Report of Survey Results on the PrOVLSLon of Legal ServLces
to IndLgent CrLmLnal Defendants

INTRODUCTION

In the w1nter of 1986 and sprLng of 1987, the VLrgLnLa Bar ASSOcLat~on

Spec1al Comm~ttee on Ind1.gent Defendants conducted a survey of the legal
profess Lon 1n V~rg~n1a to help ~n 1tS evaluat~on of the pub11c defender (PD)
and court apP0l.nted attorney (CA) methods of prov1dl.ng legal servLces to
~nd1.gent cr1.m1nal defendants Thl.S report 15 organ1zed 1nto sectLons, each
of wh1.ch reports the responses to several questLons that related to a major
substantLve 1ssue concernl.ng the var10US alternat1ves dev1.sed to provl.de
legal serv1ces to poor defendants

Thl.S 1ntroductl.on 1.5 followed by a brl.ef rev~ew of prev~ous research and
commentary on prOVl.d1ng legal representat10n to the poverty-strLcken
defendant Fol1ow1ng that, the f1rst substant1ve sect10n conta1ns an overv1ew
of the major results The second sect~on beg1ns a more deta~led examlnat10n
by describ1ng var10US character1st1cs of the respondents ~n order to learn
who responded to the survey In the th1rd sectl.on, the responses to the
bas1c quest10ns concernl.ng the preferred system of representat~on are
presented. The fourth sectl.on prov1des answers to a serl.es of quest10ns
concerning the level of competent representat1.on obtal.ned under both the
Court Appointed·and Publ1c Defender systems Competency ~s evaluated 1n terms
of the level of exper1ence 1.n crl.m1nal law, the level of preparedness, and
compar1.sons of the relat1ve level of competency of Court Appo1nted and PubllC
Defender attorneys The fifth sectl.on presents the answers to a ser1es of
quest10ns regard1ng the frequenc1es of habeas corpus wrl.ts alleg1ng
Lncompetent legal representat~on and the frequenc~es of gu11ty pleas entered
by Court Appo~nted and Pub11c Defender attorneys The s1xth sect10n conta1ns
op~n1.ons regard~ng the establl.shment: and adm1.n1.strat1on of the 11.st5 from
wh~ch Court Appo1nted attorneys are selected. The seventh sectl.on presents
the responses to quest10ns regard1ng the fee structure accompany~ng the Court
App0l.nted system. The last sect10n conta1ns verbat1m responses to several
opened quest10ns regard1ng the award1ng of fees to those attorneys defendl.ng
~nd1gent c11ents and to quest1.ons so11citl.ng general comments perta1.nl.ng to
the respondent's preferences for var10US systems

All of these results are presented separately for members of the
Virg1n1a Jud1c1ary, lawyers spec1a11z1ng 1n cr1m1nal law, lawyers w1thout a
cr1m1nal law spec1.a11zatl.on, and a res 1 dual category of respondents
Add~t~onally, 1.0 a few sect10ns responses are aggregated by congressl.onal and
geograph1cal reg10ns as well as whether the respondents are members of the
Cr1m~nal Law Sect~on of the Virg~n~a State Bar



REVI~ OF PREVIOUS RESEARCH AND COMMENTARY ON THE DEFENSE OF THE INDIGENT

We have organ~zed our reV1ew of prev10us research and commentary about
the prov~s~on of legal serv1ces to ~nd1gent cr1m1nal defendants accord1ng to
the general concerns ~dent~fied by the Spec~al Comm~ttee's research
quest~onna~re We fl.rst l.n Part A describe what l.S known from prevl.ous
~nqu~r~es regard~ng the organ1zatLon and adm~n1strat10n of the Court
ApPo1nted and Publ1c Defender systems, next ~n Part B we rev~ew commentary
regardl.ng f1nanc1ng and fee structures, 1.n Part C we compare procedures
regardl.ng the determ1nat1on of 1nd1gency; and f1nally 1.n Part D we rev~ew

what ~s known about the d1fferent results obta1ned under the dl.fferent
systems developed to prov~de legal representat~on to 1nd1gent cl~ents

PART A. THE ORGANIZATION AND ADMINISTRATION OF COURT APPOINTED
AND PUBLIC DEFENDER SYSTEMS

S11verste~n's study, Defense of the Poor (1965) hereafter referred to as
Sllversteln, ldentlfled a~d evaluated several arguments for and agalnst Court
Appo~nted and PubllC Defender systems ThLS ~nLt1al lnqu~ry ~nto the socLal
and legal l.nfluences on and consequences of the dl.fferent organl.zat~onal

forms of provld1ng legal representatlon to lndl.gent crl.ml.nal defendants
emphaslzed the relatlvely large varl.abLllty wlth1n each broad type of system
rather than any ObVl0US super1or1ty of one system over the other That study
outl1.ned several arguments for and agal.nst Court Appo1nted and PubllC
Defender systems that can be used to summarlze not only those or1g1nal
flndl.ngs but also those that have emerged Slnce then_.. Two major studles
subsequent to S11versteLn's benchmark 1nqu1ry prov~de most useful 1nformatl0n
and are worthy of a more ~ntens1ve read1ng by anyone ser10usly 1nterested 1n
th1s prot'" ~m. namely, Robert Hermnnn, et al , Counsel for the Poor (1977)
hereafter' _rred to as Hermann, an~ Bureau of Just1ce Stat~stl.CS, Nat10nal
Cr1m1nal Defense Systems Study (1986) hereafter referred to as NCDSS

SlX baslc arguments supportlng the Court Appo1nted system were examlned
~n S~lverste1n's study·

1 The Court Appo~nted lawyer 1S l.n keep:Lng w1th the tradJ.t1onal
def1nl.tlon of the profess1onal attorney, lndependent and able to
glve l.ndlV1dual attent10n to each cl~ent (Attl.tude and local legal
culture seem to be more 1.mportant than method of selectlon­
S11verstein. Subsequent research has revealed a hlgh level of
ant1pathy toward Pub11c Defenders from defendants who assume such
counsel are really a part of the "system" whl.ch 1.S prosecut1.ng them
- Hermann, p 153)

2 The Court Appo1nted system assures that a w1de range of attorneys
w~ll part1Cl.pate 1n the defence of ~nd1gents rather than creat~ng a
specl.al~zed bar (System works :Ln fact to focus on the small
portl.on of the bar spec~al~zed ~n cr~ml.nal work. Only 1n small
countl.es ~s a relat1.vely h~gh proportl.on of the bar :Lnvolved­
S11verste:Ln. Subsequent research po~nts to a feature of one court
appolnted system, pay:Lng a fee to be removed from the l:Lst, that
appears to remove non-cr1m1nal lawyers and, thereby, lncreases the
exper1.ence found l.n the pool ava1.1able for lnd1gent defense work­
L1ndqul.st, 1980 )
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3 Valuable experlence can be earned by younger attorneys who
part~clpate In the Court ApP0l-nted system. (Some Court Appo~nted

systems have used the most experlenced members of the cr1m1nal bar
(Detro1t, for example), others (one-fourth of the 250 count~es

SLlverstein stud1ed) used the Court Appo~nted system as a tra1n1ng
ground for the inexper1enced (S11verste1n, pp 63-69) Less true
for ser10US cases - Hermann, p 107)

4 The Court Appo1nted system is bureaucratlcally s~mple to operate
(Var1.es w1.th the S1.ze and character of the population served and
the magn1tude of the workload.)

5 The Court Appointed system is cheaper to operate (Generally true
1n sparsely populated areas, but note that the bar bears the burden
of an underfunded system. See Part B below )

6 More lawyers are able to benefit financ1ally under the Court
Appo1nted system. (Not necessar1ly true, and is a questl.onable
obJect1ve of a pub11cly funded system in any case) (S11verste1n,
1965 18-20 In most reg10ns of the country, a large maJor1ty (70%)
of the count1es assl.gn cases to over 50' of the lawyers ll.sted­
NCDSS, p 18)

Court Appointed attorneys are likely to be inexperienced, a fact
which gives an undo advantage to the prosecutor (Generally true­
Silverstein, p 20 Attorneys assigned generally representative of
the same pool of those privately retained - Lindquist, 1980
Greater variability found among pool of Court Assigned versus
Public Defander pool Hermann, P 81, and great deal of
dissatisfact:1on with quality of Assigned attorneys I Hermann, pp
88·89
The methods of selection are not systematic nor fair to attorneys,
either a numerical minority of attorneys is overburdened w~th cases
or judges pick their favorites
Attorneys may not be appointed early enough in the process
(Silverstein, 1965.20-33)

2

3

On the opposite 51-de of the ledger, several deficienc1.es of the Court
Appointed system were examined, and a few of these were found to be generally
accurate

1

That early reV1ew also included several arguments support1.ng Pub11c
Defender systems t aga1n none of which were found to be universally true

1 Counsel 15 more experienced and competent (More true for off~ces

in larger c1ties than for smaller counties, generally true that
Defenders are as competent and experienced as RetaJ.ned,
S11verste1n, pp 45-46)

2 A higher level of cons1stency across cases is obta1ned w1th
Defender systems (Depends on the qua11ty of adm1n1strat1on and
level of funding of the system, S11verste1n, p 47)

3 The Defender system 1S more econom1cal 1n metropolitan areas
(Generally true, especially for the very large areas Costs per
capita of each system become comparable in counties w1th 100,000
populat1on. Cost advantage of Court ApPo1nted system for smaller
populations has to be understood in terms of the low rates paid to
attorneys Also found great var1.ability in cost with~n type of



system, S11verste~n, pp 63-69)
4 Better and more cons1stent efforts are obta1ned because attorneys

are not 1nfluenced by thelr doubts or antlclpatlon of belng able to
obtal.n thelr fee (No eV1dence found for th1.s assertl.on,
Sllverstein, p 48 Other Lnstances observed where Retalned
Attorneys use delay1ng procedures to extort fees, Blumberg, 1967 )

5 Greater effic~ency 1S achleved because the prosecutors and defense
counsel are able to estab11sh a long term cooperat1.ve relat~onshlp

(Defenders seemed to th1.nk they had extra access, prosecutors
thought they treated Defenders and Reta1ned equally, S1.lverstel.n,
pp 48-49 A h1.gh level of cooperat10n between PubllC Defenders
and prosecutors does evolve and 1S not generally detr1.mental to the
defendant, Ll.chtensteln, 1984 H1gh levels of cooperat1.on occur
and are conSl.stent w1th the pract1ca1 admln1strat1ve, rather than
adversarlal process, of delLver1ng cr1m1nal Just1ce, Hermann, pp
162-166 )

Several arguments p01nt1ng to def1c1enc1es of the Publ~c Defender system
have also been addressed

1 Defender systems that ass1gn attorneys to courtrooms rather than to
c11ents resul t 1.n sequent1al representat10n specl.all.zed accordl.ng
to the stage of the process Th1S organl.zatl.onal structure
fragments and, therefore, adversely affects the qual1ty of legal
representatlon (Gl.lboy, 1981)

2 Publl.c defenders, because of thel.r repeated Lnvolvement w~th

prosecutors, w111 become coopted by the prosecutorl.al and court
system 1.n order to reduce caseloads (Early_. stud1.es rendered thls
l.nterpretatlon, Blumberg, 1967 More recent studLes support a h~gh

level of cooperatl.on as adml.n1stratl.vely effl.cl.ent and as havl.ng no
adverse affect on d1Sposltl.On or sentence outcome, Hermann, pp
162-166)

3 L~ttle 1mprovement Ln qual~ty of representat10n can be obta~ned if
Publl.c Defender programs are underfinanced - S:Llverstel.n, p 47
More recent research concludes that all pub11c based systems as
well as prl.vately reta1ned counsel do not cons~st of h~ghly

qual~f1.ed counsel because of the low levels of compensat1.on­
Hermann, Ch. 6

4 Cr1m1nal defense work 1S v1ewed by the bar at large as low prest~g~

work, pub11c defender work 15 not g01ng to attract the best legal
talent any more than pr1vately provl.ded crl.m~nal defense work does
Sharp d1v1s1ons 1n spec1a11zat1on w1th Ilttle cross-specl.al~zat~on

between the corporate buslness orLented legal pract1ce and cr1m1nal
law work have been documented 1n research on the legal profess10n.
(Hel.nz and Laumann, 1982)

As of 1982, 33 states prov1de part1al or complete fund1ng of ~nd1gent

defense, rema1nJ.ng 19 states use county fund1.ng In 33 states lnd1gent
defense systems are organ1zed at the county level alone or ~n combl.nat1on
w1.th a statew1.de system or with judl.c1al dl.str1cts, 13 states have systems
organ1zed exclus1vely at the state level Alaska, Hawa1.1., Nevada, Yyoml.ng,
Colorado, New Mex1co, Yiscons1n, New York, Vermont, New Hampsh1.re,
Connect1cut, Rhode Island, New Jersey, Maryland. Prel1.m~nary estl.mates show
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that more than 50% of all defendants charged w~th felon~es are class4f~ed as
~nd~gent Rates of 1nd1gency are lower for m1sdemeanors because el1gib~1~ty

cr~ter~a are str1cter Larger count1es are more likely to use Publ~c

Defender systems Count1es w1th populat10ns 1n the range of 50,000 to 99,999
are equally spl~t between Court Appo1nted and Pub11c Defender systems, larger
count1.es use the Pub11c Defender systems at rates that l.ncrease w~th the
populat:Lon sJ.ze Nat1.onwl.de 1.n 1982, a total of 3 2 m111J.on ~nd1.gent

crl.ml.nal cases were prosecuted (NCDSS, 1986)

5

PART B COSTS OF THE COURT-APPOINTED AND PUBLIC DEFENDER SYSTEMS

In general dur1ng the decade of the 19705, the cost of prov1.d~ng

pub11c1y supported legal representat10n to 1nd1gent defendants has been the
fastest grow1ng expense w1th1n the cr1m1nal Just1ce system, 1.nclud1ng
1ncreases to the cost of correct1ons The follow1ng table 111ustrates th1s
trend nat10nally and 10 V1rg1nia.

Br1ef Summary of Governmental Comm1tment to Ind1gent C11ent Defense

Total Employees October Payroll Total Expend~tures

1971
Fed. 52 87,000 61,095,000
State 1,030 878,000 17,266,000
Local 2,936 2,474,000 50,969,000
Va.

1979
Fed. 562 1,076,000 240,232,000
State 3,788 5,855,000 127,892,000
Local 5,205 8,316,000 239,159,000
Va 27 34,000 7,295,000

1985
Fed. 356 1,000,000 343,261,000
State 6,003 12,307,000 297,555,000
Local 5,733 13,607,000 433,068,000
Va. 29 9,484,000

------_.-----------------_._-._--------_._-----~-----~-----~-~-----_.-_._.

Sources Bureau of Justice Statistics Sourcebook of Criminal Just1ce
Statist1cs (1983,1986) Washington, D C Government Pr~nting Office

Natl0nW1de the average cost per case of prov1dlng representat1.on to
lnd1gents was $196 l.n 1982, 1.n the West, the average was $243, In the
Northeast $200, ~n the North Central states $182, 1.0 the South $152, and ~n

Vl.rg~n1.a $111, a level wh1.ch ranked V1rg1n1a 48th among the states (NCDSS,
pp 29-30)

Wh1.1e Pub11c Defender systems generally appear to be more expens1ve than
Court Appointed systems, many of the d1fferences can be attributed to the low
flnanclal compenS&t1on g1ven Court Appointed attorneys Among the 13 states



w~th exclus1ve statew1de Publl.c Defender systems 1n 1982, the average per
cap~ta cost for those states was $3 37, for the nat~on as a whole the average
was $2 76, for V1rgln1a the per cap1ta cost was $1 64, a level Wh1Ch ranked
V~rg~n~a 32nd among the states (NCDSS, P 22-33) Early data on per cap~ta

costs showed comparable levels for Pub11c Defender and Court Appolnted
systems ~n countles WJ.th populat1ons exceed1ng 100,000, 1.0 count~es w1th
populat10ns exceedLng 400,000, the medl.an cost per capl.ta for Court Appolnted
systems was greater than that for Pub11c Defender systems (S~lverste1n,

pp 64-65)

More recent commentary on the costs of Court ApPolnted counsel
cons~stently characterlzes the current fee levels for court-apPoLnted counsel
as 1nadequate (Mounts and Wilson, 1982, Goodpaster, 1986, SmLth, 1987)
Several recurr1ng arguments can be summar1zed. Court Appo~nted attorneys are
forced to try c~ses of 1ndigent defendants thereby loos~ng money and
neglectLng the1r personal pract1ce There LS a growl.ng number of experLenced
attorneys natl.onwl.de who are no longer wl.ll1.ng to provl.de serv1ces and who
are belng forced to l.ncrease fees to the1r prJ.vate cl~ents to make up for the
money they loose trylng ~ndl.gent cases (Mounts and Wilson, 1982) In rural
areas, the Court App0l.nted system 1.5 a draJ.n on the solo pract1tl.Oner who
cannot delegate the case to a more Jun10r partner, as some lawyers work1ng 1n

large rural law fl.rms can often do (Sm1th, 1987) Moreover, the qual1.ty of
defense that Court App0l.nted attorneys can offer the lnd1gent ~s often
severely 11.m1ted when funds for expert Wl.tnesses are not provl.ded. Much of
the dlff1culty ~n prov1d1ng adequate fund1ng for 1nd1gent defense has been
attributed to changl.ng pub11c 0p1.n10n that now vJ.ews any ~ncrease 1n funds
awarded to the defense of l.ndl.gents as "g:Lvl.ng" money to crl.mLnals rather
than as affordlng a poor, and presumably l.nnocent person, adequate legal
defense (Sml.th, 1987)

6

PART C DETERMINATION OF INDIGENCY

The bas1.c procedural dl.lemma cons1sts of whether to enforce str~ct

gu~de11nes that determ1ne 1nd1gence or to allow Judl.c1.al dl.SCretlon
(S~lverste1n, 1965, Hall and Gradess, 1986, H11es, 1986, Arango, 1986,
Neuhard, 1986) One argument agalnst strlct e11gibillty gU1.del~nes 1.5 based
upon the 0pln10n that a state of l.nd1gence 1.5 more than Just bel.ng unable to
afford counsel Assets and debts, the ser1.0usneS$ and complex1ty of the
case, the defendant's pr10r cr1m1.oal h1story, ~nq ~he average hourly fees of
attorneys 1.n the gl.ven Jur1.sdict1on all affect ~pe ab111ty of a defendant to
h1.re pr1vate counsel and are not l.ssues tha~ normally would be taken 1nto
account l.f str1ct 1ndLgence cr1ter1a were used. Mgreover, strl.ct el~gibL11ty

standards typ1cally deny indl.vLduals on the financ1al border11ne the r1ght to
an adequ~te defense Others argue that leav1ng the determinat10n of
~ndlgency to the d1scretl.on of the Judge often leads' to dLffer~nt problems
Besldes the lssue of possible unequal treatment of the accused depend1ng on
whose courtroom h1S case 15 tr1ed 10, 1t 1.S argued that expec~lng the Judge
to make a deC1Sl.On based on comp11cated financ1al data 1.5 unfa1r and
1mpract1cal One approach suggests that a neutral thl.rd party w1th
experl.ence l.n fl.nanc1al matters would be more equipped and 1mpart1.al 1n

determl.nl.ng the fl.nanc1al status of an 1.ndl.vl.dual (Hl.les, 1986) A fl.nal



:lS5Ue 15 ra~sed by a f1ndlng from a study of two New York county courts the
defendant's ab111ty to make bail often b1ases Judge's dec1s1ons ~n

determ1nlng indlgence, 1.£ a defendant is able to make bal.l, he 15 often
den1ed ~nd~gency status (Hall and Gradess, 1986) Str1ct gUl.del~nes, It ~s

argued, would (theoret~cally) remove the var~abL1Lty 1n deC1S10n mak~ng that
1.S found 1.n d1.fferent courts

A provocat1ve argument asserts that the only fa1r system would be one
wh:lch guarantees free counsel to anyone who wants 1t (Neuhard, 1986) Such a
system would protect the r~ghts of the near poor and el1ml.nate any bl.as In
l.nd1gence evaluat10n. Address1ng the counter-argument that such a system
would cost the State too much money, Neuhard calculates that S1nce 90% of
those defendants who cla1m 1ndigence are now granted free counsel, the
possible add1t10n of 10' more would not increase the eosts exorb~tantly and
would insure counsel to anyone who needs it

7

PART 0 EXPERIENCE AND QUALITY OF DEFENSE COUNSEL FOR THE INDIGENT

The arguments surrounding the issue of which type of defense counsel
is more effective in representing the indigent client are complex. In
general, commentary tends to emphasize the negative consequences of
1nexper1.enced counsel, including the criticisms that assigned counsel are
often young and inexperienced and tend to "lawyer" the case to death in order
to gain experience leading judges to resolve the case without counsel
(Neuhard) 1986), that "Judges were biased toward appointing 1ncompetent
lawyers who were disinclined to go to trial and who often worked for low
fees n (Wheeler and Wheeler, 1980, p 322), and that the inclusion of all
11censed attorneys on the indigency list regardless of thel.r crl.ml.nal law
expertise inevitably leads to a lack of uniformly adequate representat10n
(Smlth, 1987)

On the other hand, no empirical studies we rev1ewed found statistl.cally
sl.gn1ficant d1fferences between the conv1ction and imprisonment rates
obta1ned by Court ApPo1nted versus Public Defender attorneys that could be
attributed solely to the type of appointment system. In fact, the most
thorough statistical inquiry into this question found no d1fferences between
pub11cly provlded or privately retained counsel in obta1n1ng verdlcts or
sentences once one takes into account var1ables such as pretr1al detentl.on,
pr10r cr1m1nal record, and seriousness of the offense (Hermann, 1977 Ch. 6,
see also Silverste1n, 1965, Cole, 1973, Wheeler and Wheeler, 1980)

It has been argued that Court Appo1nted system produces a more loyal
c11ent-attorney relat~onsh1p than does the Publl.c Defender system. Work1ng
w~th1n a pub11c defender system creates pressures for the Pub11c Defenders to
develop alleglances to the system rather than to the1.r cl1.ents Thus, for
~nstance, they m1ght be more w1111ng to cooperate w1th the prosecutor ~n plea
bargal.nl.ng a case or entering a gU11ty plea in order to exped1te as many
cases as possible Although th1S 1S commonly raised as an obJect10n to the
Publl.c Defender system (see Sl.lverste1n, 1965, Cole, 1973), one emp1r1cal
lnvestigat1.on has found that cooperation between the prosecutor and Pub11c
Defender has tact1ca1 advantages for the defense attorney· "Cooperat10n on
the part of pub11c defenders can be seen as a tactic that actually leads to



the best outcome for a client" (Llchtensteln, 1984 103)
The form 1.0 whl.ch the Publ1.c Defender system l.S organl.zed has been

evaluated l.n terms of l.ts effect1.veness 1.0 dell.ver1ng legal representatl.on
w~th m~xed f1.nd1.ngs Some l.nefflClenc~es have been attributed to systems Wl.th
sequent~~l or spec1a11zed asslgnments l.n WhlCh pub11c defenders are asslgned
to courtrooms, not cllents, an adm1n1strat1ve procedure that "may l.mpa1.r case
preparatlon and underm1.ne sound attorney-cll.ent relatl.onsh1.ps" (G11boy,
1975 1047)

Whl.le the emp1r1cal record shows that no stat1.st1cally substant~al

d~fferences ar1se from provldl.ng representat1.on under one system versus
another, str~klng levels of dlssatlsfactlon w1th all publl.cly prov1ded
attorneys have been found among defendants (Hermann, 1977 Ch.7) Yh~le not
based on obJect1.ve outcomes, defendants percel.ve that the qual~ty of legal
representat10n ~s lower Lf they do not pay for 1t Th1S can be an extensLon
of the general attl.tude among those frequent1.ng the cr1m1nal courts that
governmental 1ntervent10n, even when ostensibly on the1r own behalf, places
them at a dl.sadvantagecompared to the rl.ch. It has also been observed that
rac1al dl.fferences between those process1.ng the crl.me and those who stand
accused may exacerbate these cyn1cal att1tudes (Hermann, 1977 169)

In general, the empl.r1cally measurable qua11ty of publlcly prov~ded

cr1.m~nal defense advocacy ~s not dependent upon the system that dellvers 1t,
but more upon the resources, comm1tment, and 1nformed concern that
accompan1es whatever system 1S used.
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SECTION 1 SUMMARY OF RESULTS

Demograph1c Descr~pt10n of the Samples

The total number of respondents (520) was obta1ned from f~ve samples
All 250 State and Federal Judges were sampled and 115 responded (46% of the
populat10n), all 121 Commonwealth Attorneys and the~r sen10r ass1stants were
sampled and 71 responded (58 6%), all nLne Pub11c Defenders were sampled and
Sl.X responded (66 6%), all 985 members of the Crl.m1.nal Law Sectl.on of the
Vl.rgJ.nl.a State Bar were sampled and 157 responded (15 9%) Each of these
samples obta1.ned 1.S sC1.ent~f1.cally credible and, therefore, can be assumed to
be representatl.ve of the populations from wh1.ch they were drawn. From the
total populat1.on of over 12,000 attorneys reg1stered with the V1.rg1n18 State
Bar, a random sample of 2,990 attorneys was drawn and 171 responded (response
rate of 5 7%) Th1s low response rate obta~ned from the general l~st~ng of
pr1vate attorneys s1gnals that we should be very caut10us and tentat~ve in

mak~ng any general1.zat10ns about th1s vast port1.on of the pract1C1.ng bar 1n
Vlrg~n1a. QU1te likely, attorneys w1th at least some cr1mlnal law exper1ence
responded more frequently than those w1th no such exper1ence, and there are
likely to be other sources of var1at1on 10 the response rate that make th1S
sample less representat1ve of 1ts populat10n.

The analys1s of the var10US quest~ons aggregates the responses
separately for Judges, Commonwealth Attorneys (Com. At ), Cr1m1nal Pr1vate
Practlt~oners (Cri PP), Other Private Practltioners (Oth. PP), and for the
remain1ng Others (Oth) Thus, the reader can make dlrect compar1sons between
the 0p1n10ns and evaluations of the private criminal bar and the judlc1ary or
respondents occupy1ng other legal positions Too few women and ml.nor1.ty
attorneys responded to make any comparisons along these lines accurate

In general, the respondents to the quest1onnc.. are experienced in
cr1m1nal law and mature, 40' report having held their current position for 10
or more years, and nearly 85t report having been appointed as defense counsel
1n the past Just under half of the respondents report being members of the
Cr1minal Law Section. Half of the respondents report that upwards of 60' of
the criminal defendants in their jurisdictions are indigent All geographic
regions of the state are represented in the sample

Preferences

Overall preferences for Court Appo1nted or Publ~c Defender systems are
sp11.t nearly down the middle 53% of the respondents favor Court App0l.nted
systems and 47% favor the Pub11c Defender alternat1ve A s1.ml.lar number,
54%, of the members of the Cr1.m1nal Law Sect10n favor the Court Appo~nted

model The greatest support for the Court Appo1nted system ~s found among
Commonwealth Attorneys, 73 4% of those respond1ng favored thl.s type of
system. Judges actually preferred the Pub11c Defender system (55 6%) more
than the Court Appo1nted Models (44 4%) The strongest support for the Court
ApPo1nted system 1.S found l.n the 4th Congressl.onal D1strl.ct (87 1%), the
weakest support l.n the 6th Congress1.onal D:Lstrl.ct (36 5%) Geograph1cal
compar1.sons reveal that respondents from the Southeastern reg10ns of the
state are more likely to favor the Court Appo1nted system. S1m1larly, when
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respondents are grouped 1nto four reg10ns based along a urban/rural
d1.mensJ.on, those l.n the most rural areas favor the Court ApP0l.nted system
(66 1%) over the Publ1C Defender system. Respondents from other reg10ns are
evenly d1v1ded on the questlon.

When asked wh~ch system they preferred for the urban areas of the state,
respondents unl.formly preferred the Pub11c Defender system (63 1%) to the
Court App0l.nted system (36 9%) The weakest support for the Pub11c Defender
system 10 urban areas 1S found among the prl.vate crl.ml.nal bar (55 6%)
Respondents from the 4th Congressl.onal D~strl.ct stl.ll prefer the Court
Appo~nted system for urban areas (57 1%) For suburban areas, Judges, Publ~c

Defenders, and non-cr1m1nal pr1vate pract1t1oners favored the Publl.c Defender
system (60% ave ), whereas Commonwealth Attorneys and members of the cr1m~nal

pr1vate bar favored the Court Appo1nted system (42% ave) Respondents from
the R1chmond area and from Southeastern VJ.rgl.nl.B favor the Court Appo1nted
system for suburban areas of the state (63% ave ), the rema1n1ng respondents
favor the PubllC Defender system (56%) There ~s complete consensus across
all of the categor1es of respondents 10 the preference for a Court Appo1nted
system for rural areas of the state

The Elaborat10n of System Preferences by Reglon and Current Posl.t~on

The f:Lrst deta11ed elaborat1ons (pp 34-36) describe the respondentts
preferences for the d1fferent systems 1n thelr own Jurlsd1ctlons aggregated
by varlOUS geograph1cal areas and by the respondent's _current pos~tlon.

These results show that, 1n general, Judges favor Publ1c Defender systems 1n

hl.gher proport1ons than the other legal pract1tlon_~rs regardless of the
Congress1onal D1str1ct 1n Wh1Ch the respondents res1de Commonwealth
Attorneys generally favor the Court ApPo1nted system more than any other type
of legal pract1t1oner regardless of the Congressl.onal D1str~ct Cr1mlnal
Practl.t:Loners generally favor the Court App0l.nted system more than the o __ r
Prlvate Practl.t10ners regardless of the D1str1ct A s1ml.lar comparl.son of
respondents when they are grouped by reg10ns based on the urban, suburban, or
rural character of the1r locat10n reveals a slm11ar pattern, but w1th some
notable exceptlons The h1ghest level of support for the Pub11c Defender
system among Commonwealth Attorneys 1S found among those located 1n urban
areas Judges are not as var1able l.n thel.r responses accord1.ng to urban­
suburban d1.st1.nct10ns, even among Judges located In rural areas, 50% favor
the Pub11c Defender system. However, when larger contl.guous areas are used,
Judges do vary The lowest level of support for the Publlc Defender system
~s found among Judges 1n the R1chmond and Southeastern areas of VLrgl.n1a

Thus, 1n nearly all geograph1cal regl.ons, there ex~sts a dlfference 1n

preferences depend1ng upon the legal role performed, Judges are more
favorably d1sposed toward the Pub11c Defender system than the~r counterparts
Reglonal legal culture also seems to affect these preferences, respondents
from the Southeastern area show1ng the h~ghest degree of preference for the
Court Appo~nted system.

The second set of tables (pp 37-39) presents the same type of
elaborat10n by reg10n and posit~on, but now for the respondent's preferences
for PublLc Defender or Court ApPo1nted systems 1n urban areas There ~s more
of a consensus favor1ng Publ1c Defender systems 1n urban areas, the
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respondent's reg~on of pract~ce and legal pos~t10n do not alter the
preferences much The Rlchmond area (Congresslonal Dlstrlct 3 and Reglon 1)
conta1ns Judges and members of the Crlmlnal Bar least supportlve of PubllC
Defender systems for urban areas

Preferences for suburban Jur~Sdl.ct1ons are elaborated by regl0n and
current legal pos1t1on 1n the th1rd set of tables (pp 40-42) Patterns of
preference for systems l.n suburban areas vary wl.dely dependl.ng on current
POSl.tl0n and geographl.cal locatl.on. Respondents from the R1chmond and
Southeastern areas of the Commonwealth do provlde a source of conslstency,
they are least dl.sposed toward Publl.c Defender systems Outsl.de of these
areas, most Judges prefer the Publl.c Defender system for suburban areas
Most Commonwealth Attorneys prefer the Court ApPolnted system regardless of
reg1on, the exceptl.on be~ng the Norfolk/ Vl.rg1nla Beach area. Members of the
crl.m1nal bar are d1Vl.ded In the1r preferences depend~ng on the1r geograph1cal
locat~on, those 1n the Central and Southwestern port~ons of the Commonwealth
favor the Pub11c Defender system, unlike the1r counterparts 1n other parts of
the state who prefer the Court Appo1nted systems Members of the non-cr1mlnal
bar favor the Publ~c Defender systems, except for those located 1n the
R1chmond and Southeastern areas

Elaboratl.ons were also obtal.ned for the respondent's preferences for
systems 1n rural areas (tables on pp 43-45) There 1S total consensus and
very nearly equal support for the Court App01.nted system l.n rural areas
regardless of the legal posltlon held by respondents or the1r locatlon.

The table on page 46 portrays the support for the two types of systems
by respondents categor~zed both by the1.r Congress1.onal D1.str1.ct and by the
urban/rural character of the1r locat10n. We see that wh11e 1n general legal
pract1tioners from the largest urban areas favor the Court ApPo1nted system
by a 52% to 48% marg1n, respondents from' ....:·Dan areas located 1.0 Dl.strl ... 5
and 6 prefer the Publ~c Defender system. The frequenc1.es w1th~n the cells of
th1S table are too small to derl.ve any re11able general1.zat1ons, but some
eVl.dence LS found of h1ghly locall.zed legal cultures that favor one system
over another 1n SpI. te of the more general preferences found among broader
reg10ns of the Commonwealth.

Finally, 1n th1s sectl.on we present a compos1te table (p 47) that
addresses the quest10n of whether hav1ng had some exper~ence w1th a Pub11c
Defender system l.nfluences the respondent's preferences We analyzed the
preferences of Judges, Commonwealth Attorneys, etc for the two systems
tak:Lng l.nto account whether they worked l.n a Jur1sd1.ct1on w1.th a Publ1.c
Defender system. In general, we can conclude that hav1ng v1ewed or hav~ng

experl.enced a Publ~c Defender system makes the respondent more likely to
favor such a system. All categor~es of legal pract1t1oners show an lncreased
preference for a Publl.c Defender system ~n the~r own Jur1sd1ct1on when they
have such a system versus those that do not For example, Commonwealth
Attorneys from Jurl.sdl.ctl.ons wl.thout a Publ1.c Defender system generally do
not favor that type of system (24'), where the1r Jurlsdl.ct1on has such a
system, the support for the Publ1c Defender system 1ncreases to 44% Judges,
for example, favor the Pub11c Defender system over the Court Appo~nted system
for urban areas by a dl.fference of 66% to 34% when they work 10 a
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Jurl.sdl.ctl.on wl.thout a Publ1c Defender system. When they are from a
Jur1sdl.ctl.on wl.th such a system, the d1fference grows to 81% to 19% now
favor1ng the Publl.c Defender approach. Commonwealth Attorneys show a
parallel l.nfluence, support for the Pub11c Defender system ~ncreases from 61%
to 75%. the preferences of Crl.ml.nal Law Practlt10ners do not show that type
of l.nfluence, 1n fact, support for the Publlc Defender system decreases
slJ.ghtly The presence of a PubllC Defender system cont1nues to lnfluence
the preferences of Judges for systems 1n suburban areas, the percent favor~ng

the Publl.c Defender system for suburban areas lncreases from 57% for those
from Jur~Sdl.ctlons Wl.thout a PubllC Defender system to 81% for those from
Jurl..sdl.ctl.ons w1th such a system. Prl.vate practl.tl.oners are s1m11arly
~nfluenced, but no other category of legal pract1t~oner d~splays th~s

pattern. Preferences for rural areas are more sol~dLfied, exper~ence w~th a
Publl.c Defender system does not 1ncrease the preferences of var~ous

pract1t10ners for such a system l..n rural areas

Effect1veness. Exper~ence, Preparedness, and Competency

The f1rst table 1n Sect10n 4 (p 48) presents counts of the number of
t1mes respondents named one of the types of defense counsel (1 e Reta1ned,
Court Appo1nted, or Pub11c Defender) as more effect1ve than the rest l.n
carrY1ng out a number (13) of procedures Judges and Commonwealth Attorneys
more frequently responded that there were no d1fferences 1n the effect~veness

of the varlOUS types of counsel Judges checked no dlfference an average of
6 96 t1mes out of th1rteen, Commonwealth Attorneys averaged 8 checks When
dl.fferences 1n effect1veness were noted by Judges and Gommonwealth Attorneys,
they l.nd~cated that pr1vately Reta1ned counsel were more effect1.ve (2 84
checks by Judges, 2 72 checks by Commonwealth Attorneys) than Publ~c

Defenders ( 74 checks by Judges, 58 by Commonwealch Attorneys), who 1n turn
were more effect1ve than Court App01.nted attorneys ( 10 checks by Judges, 07
checks by Commonwealth Attorneys) Members of the pr~vate cr~mLnal bar see
the d~stribut10n of effect1veness a ll.ttle d1.fferently Most often, these
attorneys ranked pr1vately Reta1ned attorneys as the most effectl.ve (6 57
checks), they checked no dl.fference l.n effect1.veness an average of 4 87
t1.mes Only S1.X Publ~c Defenders responded to the survey, and they generally
ranked Pub11c Defenders as more effect1ve (6 80 checks)

In general, when a d1.fference l.n effectlveness among the types of
defense counsels was noted, the pr1vately Reta1.ned counsel was v1.ewed as more
effect1.ve Publ1.c defenders appear to be only sllghtly more effect1ve than
Court AppoLnted attorneys, who were scored lowest In effectlveness by all of
the respondents

Questlons concern1ng experl.ence, preparedness, and competency were asked
In a comparatl.ve format We have summarl.zed these compar1sons 1n three
tables, we note that there 1S substant~al Varl.atlon 10 the ranklngs depend1ng
upon the type of legal pos~t~on held by the respondent Thl.s makes l.t
somewhat dl.fficult to construct a sl.mple summary statement regard~ng the
overall perceptl.ons of experl.ence, preparedness, and competency levels of the
varl.OUS types of attorneys l.nvolved l.n processl.ng cr1ml.nal cases However,
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when asked s~mply whether Publ~c Defenders and Court AppoLnted attorneys have
a suff~c~ent or adequate level of exper1ence, preparedness and competency,
respondents overwhelm1ng (1n the nelghborhood of 90%) responded aff1rmat1vely
(c f the percentages recorded 1n the ma1n d1agonals of the tables on pages
56, 57, 58) In the follow1ng d~ScussLon, the reader needs to keep ~n m~nd

that only respondents who worked l.n Jurl.Sd1ct~ons w~th Publ~c Defender
systems were asked to rank order Publ1c Defenders v~s a V1S other types of
defense counsel and to prosecutors Ylhl.le approxl.mately 450 respondents
compared Court App0l.nted attorneys to pr1.vately Retal.ned attorneys and to
prosecutors, only approxl.mately 75 respondents were 1.n a POSl.t1on to compare
Publl.c Defenders to the others

The compar1sons w1th respect to levels of exper1ence appear 1.n the table
on page 56 Forty-e1ght percent of the respondents ranked pr1vately Reta1ned
counsel as more exper1enced than Court AppoJ.nted counsel, and 50' of the
respondents ranked Reta1ned counsel more exper~enced than PublLc Defenders
Commonwealth Attorneys, however, d1ffered from the other respondents ~n th1s
rankl.ng, only 28 6% of them ranked Retal.ned counsel more experJ.enced than
Court ApP0l.nted attorneys, but 75% of them ranked Reta1.ned attorneys more
experl.enced than Publl.c Defenders Whl.le 21 3% of the respondents ranked
Publl.c Defenders more exper1enced than Reta1ned, only 9 1% of the pr1vate
crl.ml.nal practl.t1oners made th1s same rank1ng When Court ApPo1nted attorneys
were compared to Publl.c Defenders, Publ~c Defenders generally were ranked as
havl.ng more experl.ence than Court Appol.nted, but there was substant1al
d1sagreement regardl.ng th1.s rank order among the respondents For the entl.re
sample, 38 3% ranked Publ1c Defenders more exper1enced than Court ApPo1nted,
29 6% ranked Court Appo1nted more exper1enced than Pub11c Defenders, w1th the
remal.nder rank~ng them equally Members of the pr1vate bar d1ffered 10 th~s

pattern, only 20 6% of the pr1vate cr1m1nal bar ranked Pub11c Defenders more
exper1enced than Court Appo1nted attorneys, but 61 5% of the non-crl.ml.nal
pr1vate bar ranked Pub11c Defenders more e:l:'~ ... rl.enced. Respondents
overwhelm1ngly ranked Prosecutors more experl.enced than e1ther Pub11c
Defenders or Court Appol.nted attorneys, over 40' made these comparl.sons
Judges d1d not see qU1te as great a d1.Spar1ty, only 23 8% of the Judges
ranked Prosecutors more exper~enced than Pub11c Defenders The general
pattern of responses reveals the V1ew that pr1vately Reta1ned counsel are
more experl.enced than e1ther Court ApPo1nted or Pub11c Defender attorneys
Prosecutors are vl.ewed as hav1ng a cons1derable exper1entl.al based advantage
over thel.r opponents

A s1m11ar table was constructed to compare attorneys on the basl.s of
preparedness (c f page 57) Reta1ned counsel were ranked as more prepared
than Court ApPo1nted un1formly (40 2% ranked Reta1ned as more prepared than
Court Appo~nted attorneys and only 9% ranked Court App01.nted attorneys more
prepared than Reta1ned) Generally, Reta~ned were ranked more prepared than
Publ~c Defenders as well (30 3%), however, Judges were less likely to so rank
Retal.ned and Publl.c Defenders (19%) In fact, Judges were more likely to
rank Publ1c Defenders as more prepared than Reta1ned (23 8%) Only 12 5% of
the Commonwealth Attorneys so ranked these two types of attorneys, and no one
~n our sample from e1ther sect10n of the pr1vate bar ranked Pub11c Defenders
as more prepared than prl.vately Retal.ned counsels In general, Publl.c
Defenders were ranked as more prepared than Court ApPo1nted attorneys
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(33 3%), but there ~s a sharp d1v~s10n among the pr~vate bar Only 13 8% of
the pr~vate crlmlnal bar ranked Publ1c Defenders as more prepared than Court
Appolnted attorneys, whereas 50% of the non-cr1m1nal bar ranked them 1n that
fash~on Prosecutors were un~formly seen as more prepared than Court
apP01nted attorneys, but PublLc Defenders apparently are vlewed as sllghtly
more prepared than Prosecutors, 27 8% of the respondents ranked them so

A th1rd table (p 58) s1m11arly describes the ranklngs w1ch respect to
the levels of competency of attorneys Retalned counsel are generally vlewed
as more competent than Court ApPolnted attorneys, 35 6% of the respondents so
ranked the two Commonwealth attorneys are less likely to g~ve such an
advantage to Retalned counsel, only 18 6% responded 1n th1s fash10n. F~fty

percent of the Commonwealth Attorneys, 46 7% of the non-cr1m1nal pr1vate bar,
but only 18 2% of the Judges ranked Retal.ned counsel more competent than
Pub11c Defenders Publl.c Defenders were generally ranked as more competent
than Court Appo~nted attorneys, 30 5% of the respondents so ranked the two,
but only 12 5% of the pr~vate crl.m1nal bar dld so In general, Prosecutors
were ranked as more competent than e1ther Court Appo1nted attorneys or Publ~c

Defenders, Judges were less wl.l11ng to gl.ve such an advantage to the
prosecut1on. only 9 1% of the Judges, compared to 18 3% of the total
respondents, ranked Prosecutors more experlenced than Pub11c Defenders

Number of Wr1.ts of Habeas Corpus and GU11ty Pleas

Respondents were asked ~f they were able to dlscern a dlfference In the
rates wlth wh~ch wr1ts of habeas corpus were f1ied and granted aga1nst the
var~ous types of defense counsel for 1ncompetent legal representatlon
Addl.tl.onally, respondents were asked to compare the rates of gUllty pleas
offered by the d1fferent types of defense counsel Few respondents (19) were
able to compare Publ~c Defenders to the other types of defense counsel w~th

respect _he frequency of f1.1ed habeas corpus wr~ts Enough respondents
were able to compare the fil1.ngs aga~nst Court Appol.nted attorneys versus
Reta1-ned attorneys for us to reach some conclus-l.ons Of those able to make
such a compar1son, 42 3% th1nk more wr1ts are fLled agal.nst Court Appo~nted

attorneys than Reta1ned, and substantl.al d~fferences eXLst ~n the thl.nk~ng of
Judges (29 2% th1nk so), Commonwealth Attorneys (27 8%), and members of the
pr1vate cr1m1nal bar (67 7') Most of the respondentsth1.nk that: Court
Appo1nted and Reta1ned counsel plead the~r c11ents gU1lty at about the same
rate (70 4%) However, when a d1.fference 1S percel.ved) Court Appo1nted
attorneys are v~ewed as more often enterl.ng gUl.lty pleas than Retal.ned
counsel (26 7')

Adm1n1strat1on of Court ApPo1nted Systems

In most Jurlsdictlons, the court ma1ntalns and adm1n1.sters a 11st of
attorneys from WhlCh Court ApPo1nted counsel are drawn. The responses to the
survey 1.ndlcate that a maJor1.ty of the respondents (61 6%) be11eve attorneys
become el1.gible to be 1ncluded on the ll.st by volunteerlng Other cr1terJ.a
for Lnclusl.on on the llst, such as whether the attorney 1.5 a member of the
local bar, whether the attorney has any cr1m1nal law exper1ence, whether the
attorney has had substantial cr1m1.nal law experience, or whether the attorney
has s1.gn1.ficant trl.al experLence were not supported by the data In response
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to questlons about who is actually appointed from these lists, a maJor1ty of
the respondents (78 6%) say that inclusion on the lLst suff1ces for
appolntment Add1tlonal criter1a, such as belng a member of the crlmlnal bar,
hav1ng cr~m1nal pract1ce exper1ence, or hav1ng a substant~al amount of tr~al

experlence, were not supported as a basis upon which counsel is appolnted.
In fact, approxlmately 90' of the respondents indicated that these above
cr1ter~a are not ut~lized in making appointments of counsel

In response to questions regarding the actual process of selectl.on
ut~lized, the maJority (51 4%) of respondents say that there 1S a general
adherence to rotation. However, a large percentage (47%) say that thl.s
rotatl0n 1S sometlmes modified for serious cases Furthermore, 78 7% of the
respondents say that a judge sometimes will select a name that ~s not on the
I1st for part1cularly serious and difficult cases Finally t 60 6% of the
respondents say that a judge has, on his own init1ative, removed an attorney
from the 11st from wh1ch the appointments are made

Fee Schedules

The adequacy of the fee structures for Court Appo1nted counsel was also
addressed by the survey The maJority of the respondents (82 5%) reported
that they have not foregone any legal actl.V1ty due to low fees However,
among private cr1minal practitioners a slightly larger percentage (23 5%)
than average reported hav~ng foregone some legal activl.ty due to low fees

The survey conta1ned questions asking the respondents to evaluate the
fee structures that apply to d1fferent kinds of cases For non-capl.tal
cases, the overwhelm1ng majority (96 5%) think that the maximum fee level 1S

set too low The Commonwealth Attorneys vary slightly from th1S h1gh level,
but st11l 90% Judge the fee level too low In capital cases, an overall
average of 79% of the respondents be11eved that the awarQ.c:~ fees actually
recelved by counsel were too low Judges were less likely to say that the
awarded fees were too low (61 4%) than were Commonwealth Attorneys (86 8%) or
pr1vate pract1tloners (88%)

The Elaboration of Views Concerning Fees by Region and Current Position

We further examined respondent views regarding the administration of
fees by a detal-led exam.1nation of responses categorized by the reglon and
current postt1.on of the respondent (pp 85-89) Near complete consensus
eXlsts across all types of geographical reg10ns and occupat1.onal category
that no local rules are 1mposed upon Judges for awardlng fees However,
among ·Cr1.m1nal Pract1tioners located 1n large c:it1es, 52% bell-eve that l.n
fact Judges follow local practices not included In the statutes 1n awardl.ng
fees, only 7% of the Judges located l.n large c1tles th1nk such pract1.ces
eX1.st (No conS1.stent pract1ce was ment10ned by the respondents For a l1.st
of the pract~ces ment1.oned refer to pp 93-94 of th1.s report) Cr1.m~nal

Pract1.t1oners from the R1.chmond area were also more likely to respond (54%)
that Judges follow local practices, as were Crl.m1nal Practlt10ners from
Congress1.onal DLstr1.ct 8 (60%, but note the small number respond1ng)

Our table on page 90 summar1.zes the responses regarding Wh1Ch factors
are and should be taken lnto account by the Court in settlng fees for
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d1fferent types of cases The greatest consensus focuses on the crlter10n of
b111able hours, a fa1rly consistent 80-90% of all respondents regardless of
current POSl.tl0n or whether or not the case 1S a cap1.tal cr1me th~nk that
b111able hours are and should be consldered. A fa1.rly cons1stent 80% of
respondents regardless of current poslt1on thlnk that the d1fflculty of the
case should be cons~dered, but a much lower and falrly conslstent 55% percent
th1nk that dlff1culty ~ consldered as a factor The serlousness of the case
e11c1ts the next strongest and conslstent support, over 70% of the
respondents regardless of posltlon thlnk serlousness should be cons1dered. A
much lower percentage (approxlmately 46%) of the Crlm1nal and Other
Practlt10ners thlnk that serlousness ~ cons1dered, thls lS espec1ally true
of Crl.mlnal Practl.t1.oners evaluat1ng non-cap1.tal cases (30%) Generally)
between 60-70% of the respondents regardless of POS1.t10n or type of case
thlnk that: the gua11ty of serv~ce rendered should be a factor l.n award1.ng
fees, Judges thl.nkl.ng so even more frequently (70%) Judges, more so than
Cr1m1nal Pract1.t1.oners (36% to 17%) thl.nk quall.ty ~ taken 1nto account ~n

non-cap1.tal cases In cap1tal cases, the percentages ~ncrease to (43% for
Judges and 26% for Crl.ml.nal Pract1t1oners Between 50-60% of the respondents
thl.nk that the number of counts should be and ~ consl.dered regardless of
the pos1t10n held by the respondent or the type of case Less support was
found for uS1ng exper1ence or type of tr1al as cr1ter18 1n awardl.ng fees A
major source of d1scontent among Crl.m1nal Practl.tloners can be seen, 56%
th~nk that exper~ence should be consJ..dered In cap:Ltal cases, but only 32%
th~nk J..t ,!,§" and for non-cap1.tal cases the dl.fference 1.5 even greater, 52%
versus 8% Only Judges and Commonwealth attorneys thl.nk that the type of
trJ..al 1n cap1tal cases should be taken :Lnto account

We can see the sources of d1ssent1on among member of the legal commun1ty
w1th respect to the types of expenses that are reLmbursed to cr1m1nal defense
attorneys (table on p 91) For every type of expense exam1ned, roughly 20%
fewer Cr1.m~nal Pract1t1oners than Judges reported rel.mbursement The
responses to these quest1( by Commonwealth Attorneys and Other Pr1vate
Pract~t1oners more closely resemble the responses of Judges than Cr1.m1.nal
Practl.t1oners

Fl.nally, respondents were asked to set the rate of compensatl.on for
1ndl.gent defense they thought appropr1ate From a sample of one-th1rd (176)
of the respondents, few actually offered an 0p1n1on, but from those that d~d,

the follow1ng est1mates were calculated.

$75
$85
$60
$50 - $300

17 out of 176

$1000
$1350

Dev1atlon. $2050
$250 - 15,000

56 out of 176

Felony Cases
Max1mum Total Fee

Med1.an.
Average
Standard
Range
Respondents

Max~mum Hourly Rate
Medlan.
Average
Standard Dev1.at1.on.
Range
Respondents
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$100
$115
$100

$50 - $500
20 out of 176
should be no maxl.mum total cap on

$5000
$8700

$12500
$600 · 50,000

27 out of 176

Cap1tal Cases
Max~mum Total Fee

Med1an.
Average
Standard DevLat10n
Range
Respondents

Max1mum Hourly Rate
Medl.an.
Average
Standard Dev1at1on.
Range
Respondents

16 respondents sal.d there
fees for cap1tal cases

The Determl.nat10n of Ind1gency

Sect10n C of the survey conta1ned several quest10ns pertal.n1ng to the
rules and factors that are used to determine 1f a cr~minal defendant
quall.fl.es for publl.cly provided counsel When asked if the general
gU1.de11nes prov1.ded by statute or court rule were adequate, 63 2% of the
Judges responded that the rules were qU1te adequate, but roughly a thl.rd of
the respondents holding other legal posit1ons thought 50 They were much
more likely to hold the view that the rules were satisfactory but could stand
l.mprovement (roughly 50' responding in that way) In general, all
respondents thought that income level (90t), levels of fixed payments (68%),
medical exp£~ses (66%), and savings (80.) ought to be taken into accc.~"nt l.n
determl.ning -' ·.~gency, but the percentages above decreased by rougt1--J 20'
each when the respondents were asked if each factor is usually taken into
account A very slight tendency existed for Judges to more often respond
that these factors were taken into account than other respondents

Respondents thought that more guidelines should be available to help in
determ~n1ng indigency (SSt), but only 27' of the Judges thought add1.t10nal
gU1delines necessary General sentiment favored the General Assembly as the
source for these guidelines (66') Only 34% (but 55' of the Commonwealth
Attorneys) favored a state-funded investigator into cla1ms of ind1gency In
general, the respondents answered that no second determinat10n of 1nd1.gency
loS made at the Circu1t Court level after trl.al at the Di5tr~ct level (79%)
In nearly all cases apparently the Judge makes the determination of 1nd1gency
(89% so respond1ng), and half of the Judges respondl.ng reported that they
allocated two or fewer hours a month to the determinat1.on. Half of the
respondents thought that the average Judge would allocate three or fewer
hours per month to th1s task. Tables conta1n1ng these results do not appear
l.n thl.s report but can be found l.n Part D of the supplementary Crosstabular
Report
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CHAPTER ONE

INTRODUCTION

The problems relating to the quality and cost of indJ.gent

defense services in the Commonwealth of Virgin1a have been a matter
of concern to the General Assembly, the judiciary and the bar for
at least 20 years. Over a dozen studies have been conducted of the
system during this period. The focus of attention has repeatedly
been the ever increasing costs on the one hand and the concern of
court~appointed attorneys that they are substantially under­
compensated on the other.

Over a period of years, the Office of the Executive Secretary

of the Supreme Court of Virginia has responded to legislat1.ve

requests to tighten the system in a number of ways including the
development of statewJ.de gUJ.del1.nes for the determJ.nation of

ind1gencYi the development of a computerized management J.nformatJ.on
system to track and analyze court-appointed attorney vouchers; the

development of a comprehens1ve "Court-Appointed Counsel, Procedures

and Gu~delines Manual"; and the development of screen1ng po11c1es
for ind1gent defendants throughout the Commonwealth.

At the same tJ.me, the General Assembly has continued to expand
the local public defender system through the Public Defender
Comm1SS10n and ra~sed by 1S' the fees for court-appointed counsel.
In 1985, the leg~slature created the Joint Subcommittee Studying
Methods of Providing Legal Defense Services to the Indigent. That

Joint SubCOJDm1ttee has remained in existence for the past four

years and continues to study the overall problems in provJ.ding

~ndigent defense in Vir9in~a.

Members of The Spangenberg Group (Mr • Spangenberg and Ms.

Sm1th) were first contacted in early 1980 and asked to aSs1st 1n

prov~d~ng ~nformat~on and techn~cal aSs1stance regarding the
var10US problems of ~nd1gent defense in the Commonwealth and have
rema1ned act~ve ~n that effort for almost nine years. In Hay of
1984, while employed at Abt AssocJ..ates I we were asked by the

Virg~nia State Bar to conduct a study of the then eX1st1ng ind~gent
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defense system J..n VJ..rgl.n.l.a and to determJ..ne whether or not "there

was a cr~sis in ind~gent defense services." Specl.fically the study

was intended to:

o Collect all avaJ.lable secondary data on J..ndigent defense
serv~ces .l.n the Commonwealth of VirgJ..n1.a in order to determJ.ne
whether or not there 18 a cris1s in not only present fund1ng
for indigent defense services, but also the systems for
prov~ding same; and

o To conduct such studJ.es of those data as were necessary to
determ1ne what change and/or changes were needed to address
the sJ.tuatJ..on.

The study was completed in March of 1985 and a f~nal report

publ~shed in April 1985. The report, "Analysis of Costs for Court­

AppoJ.nted Counsel ~n Virg.l.nia," pointed out that, by v.Lrtually

every measure, V.LrgJ.n~a was at or near the bottom of all states ~n

per cap~ta expend~tures and compensat1on for court-appointed
counsel. We made a ser~es of recommendat~ons regard~ng poss~ble

solutions to the problem.
In the fall of 1985, after forming The Spangenberg Group, we

were contacted by staff of the Jo~nt Subcommittees regarding our

ab.L11ty to aSs1st them with their work. Our ava~lab11~ty for th~s

assignment was due ~n part to support prov~ded by the Amer~can Bar

Associat~on's Bar Info~at~on ProJect, which has been in existence
for several years and which is designed to provide techn~cal

assistance to state and local organ1zat~ons concerned about

improv~ng their indigent defense systems.
The subcommittees requested information in three general

areas: (1) what is being done nationally in the area of ~ndigent

defense services, (2) where does VJ.rginia stand w.Lth respect to the

national p~cture, and (3) what options are ava~lable and at what

cost. We were asked to place emphasJ..s on the last .l.nqu.l.ry.

Specif~callywewere asked to make a detailed cost project~on based
on existing Virgin~a caseload data for:

a statewide court-app0.l.nted system, a court-appointed
system with a pub11c defender program in those
jurisd~ct.Lons ~n which we determ~ned it would be cost
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effect~ve, a statewLde public defender system, a
statew~de public defender program w~th both a contract
system and a court-appointed system prov1ding back-up,
a statewide contract system, and a court-appointed system
ut111zing an independent coordinator rather than a judge
to make the appo1ntment.

The report entitled, "Projecting Costs for Various IndJ..gent Defense

Systems ~n Virg~nia for FY 1986," was presented in October 1985.

After providing cost data for each type of system, we presented a
list of what we descrJ..bed as the most necessary and cr.l.tl.cal

elements necessary to comply w1th minimal acceptable standards.

Problems Assoc~ated With Capital Representation in V~rg1n~a

As far back as December 1983, the Virg.l.nia State Bar J.n a

letter to Governor Charles S. Robb stated, "Of part~cular concern
are capital cases, which by definJ..tJ..on and circumstances are
exceed~ngly complex dnd demand the t~e and attent~on of competent

counsel who must be compensated by more than the present max~um
fee of $573." The concern of the State Bar arose in part out of
letters ~t had rece~ved from Circuit Court Judges concerned about

the d~ff1culty 1n securing competent court~appointed counsel ~n

capJ..tal cases.
During the course of our work in Virginia over the years, we

became aware of the special problems relating to representation 1n

cap~tal cases. This particular problem was noted .Ln our AprJ..l 1985
study when we called for an exam~nation of the present procedures
J.n V1rginia for the appointment and compensatJ.on of court-app0.1.nted

counsel 1n cap.1.tal cases. By the t~e of our October 1985 report,
the problem of representation in capital cases in Virg1nia had
worsened. In a separate section of the report, we presented the

follow.1.ng info~ation:

The representat~on of cr~inal defendants ~n death
penalty cases requires special attention and deserves to
be treated separately in this report. Because of the
ser~ousness of the charge, a new body of law has been
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created throughout the country s~nce the death penalty
was reJ..nstated several years ago. The necess~ty for
appo~nted counsel has become overwhelm~ng in terms of the
legal requl..rements and tJ.me necessary to handle these
cases •••

Most recently, Virg1n~a recognized the uniqueness
of the problem by removl..ng the maXLmum cost per case of
$600 and placing the establ~shment of the fee within the
d~scret~on of the tr~al judge. Data reported by the
Executive Secre"tary's Office d~scloses that there were
91 indJ..vl.dual court appointments l.n Class I felony
(potential death penalty) cases during FY 85. The
average cost per case amounted to $784 • 56 • Th.l.s ~s

wholly .l.nadequate. WhJ..le not all J..ndictments charg~ng

the death penalty result in trJ..al, many do. The estunate
of experJ..enced crJ.mJ.nal pract~tioners in Virginia is that
approx~ately 1/2 of the Class I felon~es actually go to
tr~al••.

Suff~cient J..nformatJ..on is not currently avaJ..lable
to make a recommendat~on as to how these cases should be
handled 1n Virg~n1a. Much more 1nformation is needed.
What we do know, however, is that the whole problem must
be separately addressed and that funds for counsel J..n
death penalty cases must be substant~ally increased.

In its 1986 report to the Governor and the General Assembly,

the J01nt Comm1ttee stated:

The JoJ.nt subconun~ttees also heard test.unony that a
number of attorneys, otherw~se wJ..ll~ng to accept court­
appo1ntments in crim~nal cases, are refusing to accept
appo.l.ntments in capJ.tal cases. It was noted that in 1984
the General Assembly had deleted the max.lJllum fee for
counsel ~n cap~tal cases and granted the courts
d~scret~on in award~ng compensation. The )o~nt

subcomm~ttees were told that nonetheless a number of
judges cont~nue to use the $600 maximum fee as the
standard. A maJor~ty of the Jo~nt subcommittees do not
be11eve that, in general, such a fee is reasonable for
cap~tal cases. In compar~son, .1.t was noted- that the
customary fee for pr~vately reta~ned counsel ~n cases
1nvolv~ng the possible loss of a driver's l.1.cense 18 in
the range of $500 to $700.

The Jo~nt Subcomm~ttees addressed spec~al attent~on to

problems relatJ..ng to post-convictJ.on representatJ..on in cap~tal

cases dur~ng the meet~ng of November 5, 1986. The concern ~n part
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arose regard~ng the l~tigat~on ~hen pend~ng in the federal courts

of V~rginia in the case of GJ..arratano v. Murray. Staff was

requested to prepare a memorandum on current law affecting the

right to counsel ~n post-conv~ct~onproceed~ngs being addressed by

the Giarratano case.

Impetus for the Curient Study

As a resu~ t of these ongoing concerns of the Bar and the

General Assembly, in the fall of 1987, the Virgin1a State Bar,

through funds obtaJ.ned from the V~rg~nia Law Foundat.l.on, contracted

with The Spangenberg Group "to conduct a study of indigent cap~tal

defense serv~ces (defined as ~nvolving the representat~on of the

~nd.l.gent accused of capital offenses at the tr~al and post-tr~al

stages, ~nclud~ng habeas corpus) ~n the Commonwealth of Virg~n.1.a. ,.

The three prJJllary tasks to be performed were as follows:

(1) Ident~f~cation of ex~st~ng practices elsewhere ~n

the nat~oni

(2) Descr~ption of the current procedures ~n Virg~n~a,

including an assessment of the def~c~enc~es of the
current system and recommendat~on for its
~provement. Th~s 1nformation would be developed
from the following sources:

(a) Secondary data available through the Office of
the Executive Secretary of the Supreme Court,
as well as from other sources; and _

(b) A mail survey of judges and criminal defense
attorneys; and

(3) Development of a series of opt~ons for providing
counsel in capital cases ~n Virginia wh~ch draw on
the experiences of other states but which are
tailored exclus~vely to un~que local c~rcumstances.

The current report is ~ntended to respond to these requirements.
In an October 13, 1987 meet~ng of the JOJ..nt Subconun~ttee there

was cons1derable d~scussion regard~ng the problem of cap~tal case

representat~on. The Joint Subcommittee was part~cularly concerned
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about representation in post-conv~ct~on capital cases. Mr.

Spangenberg was asked to place spec~al emphasis on this area in the
study then underway.

The Joint Subcomm~ttee i.n HOUF·e JOJ.nt ResolutJ.on No. 141

offered on January 26, 1988 placed special emphasis on the need to
-further review the alternatives available, part1cularly for

prov~ding counsel in capital cases ••• "

On November 18, 1988, Ms. PatrJ-cia A. Smith of The Spangenberg
Group provided prelimJ..nary informat.1on on the study results to the

Joint Subcommittee and this report provJ..des the deta~l and a set

of recommendations to improve capital representation at all levels

of the criminal process in the Commonwealth of Virginia.

Methodology of the Study

The methodology of the study was divided into two parts. The
first pertained to representat~on ~n capital cases generally and

the second concentrated on obta~n~ng data from court-appointed and

volunteer attorneys on the t~e and expense ~nvolved ~n provid~ng

representation ~n post-conv~ction cap~tal cases.

For the f~rst part of the study, two sets of questionna~res

were prepared: one for judges and one for attorneys. The Judges

questionnaire was designed to gather info~ationon the appo1ntment
of counsel in capital cases at tr~al, direct appeal and post­

conv~ct~on proceedings. The quest10ns ~ncluded ~nformation on the

procedures undertaken in selecting counsel for appo~ntmenti the
rate of compensation allowed; the types of expenses of l~t~gat~on

available and the compensation allowed; available training; the
problems, if any, associated with the process at all three levels;
and recommendat~ons for Lmprovement ~n the system. Quest~onna~res

were sent to all judges currently sitting J..n the CJ.rCU.1.t and

General D~strict Courts.
The attorney quest~onnaire requested ~nformat10n on the

background and criminal law experience of each attorney,
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~nfo~ation on court-appo~ntments~n cap1tal cases at trial and on

d~rect appeal; the standards used to select counsel; the rate of

compensat~on allowed; the rate of compensat~on actually paid; the
availabi11ty and compensation for the necessary costs and expenses

of lit~gation; the time expended ~n these cases; the out-af-pocket

expenses incurred; ava~lable training; spec~fic problems

encountered in the system; and specif1c suggestions for

J..mprovement. These quest.Lonnaires were sent to all Bar Presidents
in VJ..rgl.nia, to members of the CruoJ..nal Law Committee of the

Virginia Bar AssocJ..atJ.on and to members of the Criminal Law SectJ.on

of the V~rginia State Bar.

The methodology for the second part of our study relatJ.ng to

the t~e and expense ~nvolved ~n prov~d~ng post-conv~ct~on

representat10n ~n cap~tal cases was more detailed.

A number of stud~es sim~lar to the one reported here ~n

V1rg~n~a have been prev~ously conducted by The Spangenberg Group.

In February 1987, under contract w~th the Amer~can Bar Assoc~at~on

Information Program (BIP), The Spangenberg Group conducted a
nationW1de study of the "Time and Expense AnalysJ.s J..n Post­

Conviction Death Penalty Cases." The study design was v1rtually

~dent1cal to the current Virg~n1a study and the data conta~ned

J..nformatJ..on on 114 cases reported from 24 different states. Forty­

one of these cases ~nvolved post-convict~on death penalty cases

from FlorJ.da. In June 1988, under the same BIP contract, The

Spangenberg Group conducted a study of the "Time and Expense

Analys~s J..n Post-Conv~ction Death Penalty Cases in North Carol~na"

for the Administrative Office of the Courts ~n North Caro11na. In

that study, data was reported on 25 of the 26 cases that had

reached the state post-conv~ctionstage in North Caro11na since the
death penalty statute was aff~rmed by the North Carol~na Supreme

Court ~n 1979. Two other less formal studies of a sLm~lar nature
have also been conducted by The Spangenberg Group in Alabama and

Georg~a ~n the last two years.
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The exper~ence ~n havl.ng conducted these prevJ..ous stud~es

substantJ..ally aJ.ded .l.n the design of the methodology of the

Virginia t~e and expense analysis. The f~rst step was to des~gn

a wr~tten quest~onnaire to collect the necessary ~nfo~at~on from

pr~vate a Gtorneys represent~ng death-sentenced indl.vl.duals ~n

virginJ..a since 1977. ThJ.s survey form was desJ..gned with the

assistance of a number of pr~vate attorneys who have had

substantial exper~encehandling post-convJ..ction death penalty cases

in Virginia.
The next step in the process was to prepare a 11st of pr~vate

attorneys who have prov1ded representat~on to ~nd~gent defendants

in post-conv1ct1on cap~tal cases ~n V~rgLnia since 1977. We were

a1ded mater~ally 1n th1S process by MS. Mar1e Deans of the V~rg~n~a

Coal~t~on on Ja~ls and Pr~sons who has for several years undertaken

the respons~b~l~ty of attempt1ng to secure counsel for death row

inmates ~n V~rg~n1a 1n these cases.

Quest~onna~res were ma~led to every pr~vate attorney

ident1f1ed through th~s task ~n the summer of 1988. Extens~ve

follow-up telephone calls were later made to all non-respondents.

Dur1ng the course of th~s effort, respondents were able to 1dent1fy

other attorneys or law f~~s who had also prov~ded representat~on

l-n these same cases. Follow-up efforts were then conducted to

gather this add~t~onal data.

Through the questLonna~re we collected the t~e (~n hours)

expended by pr~vate attorneys at each level of the post-conv1ct1on

process and the amount of compensation received. In add~t1on, we
gathered ~nformat~on on the necessary expenses incurred by pr~vate

attorneys for such l~tigat~on both ~n state and federal courts

(e. g., expert w~tness, J..nvestJ.gators and other expenses). We asked

a serJ-es of questions regardJ.ng whether or not attorneys were

reimbursed by the state and federal government for expenses and
other questJ.ons relat~ng to the respondents' views on adequate

rates of compensat~on. We also asked for recommendations on

Lmprovements to the system for provid~ng representation 1n post-
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conv~ct~on cap~tal cases ~n V~rg~n1a.

The Staaes in a Death Penalty Case 1n V1rgin18

Capital cases are no~ally begun in Virginia's General
Dl.strict Court and processed through a preliminary hearing to

determine whether or not there is probable cause to "·bind over" the
defendant to the C1rcuit Court for trial.

At the Circuit Court level there is a requJ..red bifurcated
trial in capital cases, the f1rst trial to dete~ine the gu~lt or

1nnocence of the defendant and ~n the case of a guilty find1ng, a
second sentencing trial to dete~ine whether or not the defendant
w~ll be sentenced to death or to life without parole.

Under const~tut~onal law, upon sentence of death, the

defendant 15 ent~tled to a d1rect appeal to the Supreme Court of
VJ.rginJ..8. Follow.1.ng aff~rmance of the sentence by the Supreme

Court of virg~nia, the defendant may fJ..le a d~scret.1.onary wr~t of
certiorari to the Un1ted States Supreme Court. If the wr~t ~s

denied, the defendant may seek relief through a ser1es of post­
conv1ction petit~ons in the state and federal courts.

There are several court levels through which a typ~cal post­
convJ..ctJ..on death penalty case may travel. In Vl.rgJ..nJ.a, these
levels are as follows, presented 1n the usual sequence in Wh1Ch the
various post-conv1ction petitions may be filed:
(1) State C1rcuit Court - petit~ons for post-convict~on relief

must be filed in this trial court where the conviction and the
death sentence were ~posed.

(2) Supreme Court of V~rg~n1a - the h~ghest state court where an
appeal is taken from the state cJ.rCU1.t court's decJ.sion

regarding a post-conv~ct1on petit~on.

(3) United States Supreme Court - the court where a petitJ.on may
be filed requesting a review of the decis~on of the V~rg~n~a

Supreme court regard~ng a state post-conv~ctJ.onpetitJ.on.
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(4) Un1ted States D~strict Court (federal) - the court where a

federal habeas corpus petJ..tJ.on may be fl..led 1.£ relJ.ef 1..5

denied on a state post-convJ.ct1..on petition in the V1rgJ.nia
Supreme Court.

(S) United States Court of Appeals for the Fourth C~rcu~t - the
court that hears an appeal from the decis~on of the U.S.

District Court regard1ng a wr1t of habeas corpus.
(6) United States Supreme Court - a final post-conv~ct~onpetition

may be filed in this court requesting a rev~ew of the decis:Lon

of the u.s. Court of Appeals regardJ.ng a wrJ.t of habeas

corpus.

This post-conviction process is substantJ..ally the same in every

state where the death penalty eXJ.sts.
The V~rgLn~a Coal~tion of Pr~sons and Ja~ls ~nforms us that

54 defendants have been sentenced to death 1n Virgin1a S1nce the

Supreme Court of V1rg1nia aff1rmed the new death sentence law 1n

1977. Of that number, 42 reached the state post-conv~ct10n level

and 12 are e~ther pend~ng on d1rect appeal before the Supreme Court

of V~rg1n1a or have not yet reached state post-conv1ction. Seven

~nd~v~duals have been executed 1n V~rg~n1a and two d~ed while on

death row.
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Prov1sions for AppoLntment and Compensat10n of Counsel ~n Capital

Cases 1n v~rginia at Tr~al and D1rect Appeal

The Supreme Court. of V.:Lrgin.l.a f.l.rst authorl.zed the appointment

of counsel in 1849 for those defendants accused of cap~tal

offenses. In 1940, well before the United States Supreme Court

decision in Gideon v. Wa~nwright, 372 u.s. 335 (1963), Virginia

extended the r~q~ to counsel by statute, to all felony

prosecutions commenced 1n a court of record. V~rginia has also

provided the ri~ht to counsel in m~sdemeanor cases where there is
a potential for Lmprisonment consistent with the u.s. Supreme Court

dec~sion in Argers~nger v. Hamlin, 407 u.s. 25 (1975).

The statutory prov~sions on the right to counsel at tr~al are

found in Sections 16.1-266 through 16.1-268 and Sect~on 19.2-163

of the Code of V~rgin~a. The r~ght to be represented by a court­

appointed attorney paid by the state ~s restr~cted by law to those

~nd1v~duals who are ~nd1gent and charged with an offense which may

be punishable by ~ncarcerat~on or adults who may be subJected to

loss of parental r1ghts. Appointment ~s not requ~red 1n Jailable

m~sdemeanorswhere the judge has declared in writ~ng pr~or to trial

that any sentence upon conviction w~ll not include Lmprisonment.

There are also a series of prov~sions for the appo~ntment of

counsel ~n matters 1nvolv~ng Juveniles. In abuse and neglect and

te~inat10n of parental r~ghts cases, a lawyer must be appo2nted

for the juveniles involved pursuant to Section 16.1-266 of the

Code. In cases J..nvolvJ..ng chJ.ldren alleged to be l.n need of

serv1ces or alleged to be delinquent, an attorney 15 appointed ~f

the court determ~nes that the ch~ld ~s indigent and h~s or her

parent or guardian does not retain counsel on the ch~ld's behalf.

It 15 clear that any ~ndigent defendant in a capital case ~n

V~rg~nia ~s entitled to court-appo~nted counsel as a matter of

right both by const~tut~onal and state law at tr~al and on direct

appeal.
Compensation of court-appo~nted counsel ~n V~rg~n1a 15

governed by Section 19.2-163 of the V~rg~n1a Code. As previously
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stated, the General Assembly removed the maximum fee for court­

appo1nted counsel in cap~tal cases and the statute now states that:

counsel appointed to represent an indigent accused in a
cr~inal case shall be compensated for his services ~n

an amount f~xed by each of the courts in which he appears
accord~ng to the t~e and effort expended by him 1n the
particular case. • in a c~rcuJ..t court to defend a
felony charge that may be punishable by death an amount
deemed reasonable by the court.

Section 19.2-326 of the Virg~nia Code establishes fee
prov1sions for cases on appeal to the Supreme Court of Virginia at

the discretion of the Supreme Court.

Sect~on 19.2-163 also establishes that the "circu1t or

dJ.strJ..ct court shall direct the payment of such reasonable expenses

~ncurred by such court-appointed as it deems appropr~ate under the

Cl..rcwnstances of the case." In regard to the actual approval of

such expenses, the Off~ce of the Executive Secretary has developed
a Chart of Allowances W~th statutory citations and statutory

limits I where they are spelled out spec~fJ.cally in the leg~slat~on.

It is important to note, however, that many necessary expenses

such as those for expert w~tnesses do not have a specif~c statutory

l~1t and thus are left to the d~scretion of the court.

Finally, in regard to compensat~on for court-apPol..nted

counsel, the Office of the Execut~ve Secretary has establ~shed a

maximum suggested hourly rate of $40/hour for out-af-court work and

$60/hour for ~n-court work, subJect of course to the discretion of

the court in cap1tal cases at tr~al.

The R~ght to Counsel in Post-Conv~ctl.on Death Penalty Cases in

Virginia

Sect~on 14.1-183 of the Code of V~rg~n~a states:

Any person who has been a resident of th~s Commonwealth
for a continuous per~od of s~x months who, on account of
his poverty, is unable to pay fees or costs may be
allowed by a court to sue or defend a suit therein,
w1thout paying fees or costs; whereupon he shall have,
from any counsel whom the court may ass~gn h.un, and from
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all off1cers, all needful serv~ces and process, w1thout
any fees to them therefore, except what may be included
in the costs recovered from the oppos~te party.

There is a second prov~s10n in the Code of Virgin~a relat1ve

to the right of counsel in state post-conviction matters whJ..ch

states:
The judge of a c1rcuit court in whose county or city or
state a correctional facJ..lity is located shall, on motion
of the Commonwealth's attorney for such county or city,
when he is requested so to do by the superintendent or
warden of a state correctional fac~lity, appo1nt one or
more discrete and competent attorneys-at-law to counsel
and ass~st indigent prisoners therein confined regard1ng
any legal matters relat1ng to their incarcerations.

An attorney so appointed shall be pa~d directly by
the court from the crLminal fund reasonable compensation
on an hourly basJ.s and necessary expenses based upon
monthly reports to be furn1shed to the court by him.
(Section 53.1-40, Code of V~rginia.)

These methods of providJ.ng representation J.n state post­

conviction death penalty cases were challenged J..n the Un1ted States
District Court for the Eastern District of Virgin~a in the case of
Giarratano v. Murray, CA85-0655-R (E.D. Va 1986).

The Distr~ct Court ~n G~arratano found specif~cally that the

ass~stance prov~ded death row inmates under Sect~on 53.1-40 was

~nadequate both 1n fact and 1n law. The court reported that no

1nstitutional attorney had in fact helped any death row 1nmate to
file a habeas corpus petition and that seven attorneys were

responsJ.ble for the overall representation of more than 2,000

prisoners on a part-t~e bas~s.

The court ~n Giarratano sa~d specifJ.cally, "the scope of

assistance these attorneys provJ.de is simply too l~ited. The

ev~dence ind1cated that they do not perform factual inqu~ries of

the kind necessitated by death penalty issues. They act only as

legal advisors or, to borrow the phrase of one such attorney, as
'talking lawbooks.' Add~t~onally, they do not sign pleadings or

make court appearances." See Peterson v. Davis, 421 F. Supp. 1220
(E.D.Va. 1976), aff'd, 562 F.2d 48 (4th C~r. 1977).
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In regard to Section 14.1-183, the Court further concluded

that because an inmate must already have filed a post-conviction

petition before receiving an attorney's assistance, it would come
too late, after the critical stages of developing the cla~.

Specifically, the court stated, -although such limitations do
not appear on the face of the statute, appointments are made under
this provision only after a petition is filed and then only ~f a

non-frivolous claim is raised.- See Cooper v. Haas, 210 Va. 279,
170 S.E. 2d 5 (1969); Darnell v. Peyton, 208 Va. 675, 160 S.E. 2d

749 (1968).

The District Court in Giarratano concluded:
To summarize, the pre-petition assistance provided by
institutional attorneys is too limited while the post­
petitioD appoJ..ntment of counsel is unt~ely• Nor do
these provisions v~ewed together prove adequate.
Although ample assistance is provided at trial and on
appeal, the requisite aid in preparing the petition
itself is absent. The matter of a death row inmate's
habeas corpus petition is too important - both to
society, which has a compelli.ng interest in insuring that
a sentence of death has been constitutionally ~posed,

as well as to the individual involved - to leave it, what
~s at best, a patchwork system of assistance. These
plaJ..ntiffs must have the continuous assistance of counsel
in developing their claims.

In ordering relief for the plaintiffs, the D.l.str~ct Court

relied on the u.s. Supreme Court case of Bounds v. Smith, 430 u.s.
817 (1977), in which the Court held that prison authorities are
required "to assist inmates in the preparation and fil~ng of

meaningful legal papers," by providing prisoners with either

adequate law libraries or assistance from legally tra~ned

personnel. The order of the Distr1ct Court in Giarratano stated:

1. The court declares that indigent Virginia death row
inmates are ent1tled to the appointment of counsel upon
request to assist them in pursu1ng habeas corpus re11ef
in the state courts.

2. The defendants shall develop a system whereby attorneys
may be appointed to the death row inmates ind~vidually

as provided above.
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Following th~s order by Judge Robert R. Merh~ge, Jr. on

December 18, 1986, the Commonwealth of Virginia filed an appeal

w1th the United States Court of Appeals for the Fourth C~rcuit.

On March 18, 1987, the Circuit Court reversed the f1nd~ng of Judge
Kerhige and the plaintiffs requested are-hearing en bane before

the u.s. Court of Appeals for the Fourth Circu~t. Following a

hear~ng en bane, the full court reinstated Judge Merhige's order

on June 3, 1988. The United States Supreme Court has Just granted

cert~orar~ ~n the case.

The right to counsel in federal habeas corpus death penalty
cases is also evolving. Under 28 u.s.c. Sect~on 2254, a jud1cial

off~cer may appo~nt and compensate an attorney in a federal habeas

corpus case. For many years, evidence ind~cates that Virginia and

other death penalty states have made only sporadic appo~ntments of

counsel, and even less regularly provided compensat~on for court­

appo~nted counsel ~n these cases.

However, in the past three years, under the leadershLp of the

Un~ted States Jud~c~al Conference, efforts have been undertaken to

improve the representation of counsel in federal cases. Under

Sect~on 2.14B of the Gu~de to Jud~c~ary Polic~es and Procedures,

Volume VII, the federal judJ.cial off.l.cer may appoJ.nt and compensate

under the Criminal Justice Act an attorney furnished by a state or

local public defender organ~zation, by a legal a~d agency, or other

private, non-profit organization. The jud.l.cial off.l.cer may also
appo~nt two counsel to a case pursuant to paragraph 2.11 of the

Guidelines.
Further, under paragraph 3.16, the guidelines author1ze

reasonable employment and compensation of public and private

organ~zat1ons which provide consulting services to appointed and

pro bono lawyers Ln capLtal federal habeas corpus cases in such

areas as records complet1oD, exhaust10n of state remed~es,

~dentif1cat1on of issues, review of draft pleadings and briefs,

etc. These organJ.zat~onsI conunonly referred to as resource

centers, have now been organized and financed in part by federal
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funds laD 13 states .l.nclud~I:g Tennessee, North Carol.l.na, South

Carol~na, H.1.ssissippi, Florida, Georgia and Alabama. Planning for
the creation of a resource center has Just begun in V1rg1nia.

The Cr~inal Just1ce Act 1tself was amended in 1987 to ra~se

the compensation of court-appointed counsel in federal habeas

corpus cases. Under the new amendment to the Act, the Un1ted

States Judicial Conference is authorized, upon the request of the
Ch1ef Judge of the federal distr1ct, to establish an alternative
hourly max~um rate up to $75 per hour in districts or circu1ts

where a h.l.gher rate is warranted. (The regular federal hourly rate

is $40 per hour for out-af-court work and $60 per hour for 1n-court
work.) Approximately 17 federal distr~cts have requested and been
approved for the $75/hour rate. To date, however, neither federal
district in V~rgin~a has requested the h~gher hourly rate.

F~nallYI under the CJA, there ~s a statutory compensat~on

lim~t for counsel fees of $750 and expenses of $1000. However,
these max~ums were set by Congress merely to ensure a level of

rev~ew of the decisions of pres1d1ng judic~al off~cers on

compensat~on to be pa1d to attorneys and others prov~d~ng serv1ces
under the CJA. The case and expense maximums were not intended to

signal the worth of each case fall.Lng within the spec.Lfied

category. The Judic~al Conference has 1nst~tuted procedures to

waive these 1~1tations and many federal districts 1n other states
have been urged to wa.Lve these 1~1tations ~n federal habeas corpus

death penalty cases.
The right to counsel and compensatl.on of counsel for state and

federal habeas corpus death penalty cases in Virgin.l.a 1.S .l.n a state

of flux, as the preceding d1Scussion shows. State requl.rements

changed with the original decis~on in Giarratano. Federal
requirements changed wl.th the act10ns of the u.s. Judl.cl.al

Conference in the past two years.
There is some apparent confus~on on the quest~on of the rl.ght

to compensat1on and reasonable expenses of counsel appo~nted by the

court :1n VirginJ.a in post-convictl.on cases. As the data will
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indicate ~n th1S report, some counsel have been paid but many more

have not. Some counsel have been re~ursed for their reasonable
e~nses and many have not.

Who is Providing Representation in Capital Cases in Virginia?

Based upon injormat.Lon received during the course of our

study, we are able to provide a reasonably accurate assessment of
the types of counsel currently providing representation in capital
cases at all three stages of the criminal process in V1rginia.
The Virginia Coalition on Prisons and Jails est~ates that over the
past several years there have been approx~ately 45 capital

indictments filed in each year. They also report that between

April and November 1988 there were approximately 37 capital

indictments fJ.led throughout the Commonwealth. If this trend were

to continue, it would result 1n a total of 63 capital indictments
in 1988.

The Office of the Executive Secretary reports that they paid

vouchers to court-appointed attorneys during FY 1988 1n 38 cases.
However, we cannot assume that these vouchers represent all of the

capital appointments in a given year, and, of course, the total
number of capital cases at tr~al would be slightly h~gher since

public defender programs also handle a few cases.
In terms of appointment of counsel at trial, private attorneys

are appo1nted in the major~ty of cases. Public defender programs

are appointed infrequently because of their current caseloads in
other criminal areas. At the present time, there are 11 pub11c

defender programs in Virg1n1a serving the courts in 14 counties and

nJ..ne citJ..es. Pr.l.vate appointed counsel programs exist in the
rema~n~ng 81 count~es and 32 cities. In a later section of this

report we w~ll prov1de data, supplied by attorneys and judges,
regard~n9 the process and procedures used in mak~ng these

appointments at trial.

17



As a general rule, the court-appoJ.nted attorney or publ~c

defender who provided representatJ.on at trial is re-appointed by

the Circu1t Court judge for the dJ.rect appeal to the Supreme Court
of V1r9~n~a whenever a sentence of death J.S ~posed. Only when ~t

appears that a conflict eX1sts or apPo1nted counsel can prov1de
some valid reason, is a new prJ.vate attorney appointed for the

direct appeal.
The question of the appointment of counsel at state post­

conviction is in a state of flux as a result of the G1arratano
decision. Currently, subJect to the decision of the United States
Supreme Court, counsel is be~ng prov~ded in state post-conviction

cases under order of the federal courts in V1rgJ.nia. Some Virg1nJ.a

lawyers were appo~nted at ~tate post-convict~on in the past, and

a few compensated, as 1nd~cated elsewhere in this report.

However , pr~or to the dec~s~on in Giarratano, counsel was

frequently obta1ned on a volunteer, pro bono bas1s. In fact, data

obta~ned ~n our study d1sclosed that of 41 post-conv~ct~on cases

reportJ.ng, counsel outsJ..de the Commonwealth of V.l.rgl.nia were

assist~ng in provi·ding representation in 24. Most of these counsel

were obta1ned pro bono from large law offices ~n New York, the

District of Columb~a and other large cit.l.es. Much of the

substant~al work involved in locat~ng pro bono counsel was

perfo~ed by the Virginia Coalit~on on Prisons and Ja~ls in the
years pr10r to Giarratano.

18



CHAPTER TWO

SURVEY RESULTS OF TRIAL LEVEL REPRESENTATION IN ~APITAL CASES

Analys~s of Attorney Responses

The spangenberg Group f1elded a set of quest~onnaires to all

Bar Presidents J.n Virg~n~a, to members of the CrJ.DlJ..nal Law

Comm~ttee of the VJ.rgJ.n.1.a Bar AssocJ..ation and members of the

CrLm~nal Law Section of the V~rginia State Bar. These
quest~onnaires were ass~gned to gather ~nformat~on from attorneys

who had represented ind~gent defendants in cap~tal cases at tr~al

and direct appeal. S~nce our response rate was m~n~al for those

attorneys who had represented a cl~ent at direct appeal, we have

focused th~s analys~s on the trial phase alone.

A total of 53 attorneys returned completed quest~onnaires.

Twenty-one of these attorneys had accepted appo~ntments to

represent ind1gent defendants 1n a cap~tal case at tr~al.

The vast maJority of the 32 attorneys who had not handled

cap~tal cases at tr~al came from moderate or small s~zed firms w~th

ten or fewer attorneys. Low fees, enonnous tJ.me commitments,

concern about inexper~ence, expectat~ons that support would not be

ava~lable to mount a proper defense, and the lJ.m~ted rewards

assoc~ated with th.l.S k~nd of work were reported as the maJor

imped~ents to attorneys' w~ll~ngness to represent 1ndigent

defendants 1n capital cases.

"In my opinion, the paltry sums paJ..d to court-appo~nted

attorneys in Virg~nJ.a makes it dJ.ff~cult for sole practitioners and

small fJ..rms to take capl.tal cases, It said one attorney. Another put

J.t more dJ.rectly: "1 cannot afford to subsJ..dize the VJ..rgJ.nJ..a

crJ.D1J.nal just.1.ce system. The lack of compensation to court­

apP0l.nted attorneys is scandalous. It A third attorney remarked, til

would accept such an appo~ntment only ~f the court would prov~de

a state-paJ..d attorney to take over the rest of my practice whJ.le
I handled the app0l.ntments. II

One respondent who had never taken an appol.ntment speculated,

~I would probably not accept an appo~ntment for a cap~tal case.
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The responsib~l~ty ~s too great and the compensation too low to

justify taking the time from other fee generating cases. I am also

greatly concerned that cap~tal cases never seem to end. I'

FJ..nally I another attorney was concerned about takl.ng such

appointments with l~ited experience: "1 would accept a capital
case for trial only as a second cha~r position to gain experJ..ence. II

Attorney TLme and Compensation

The data collected from the 21 attorneyslho had represented
ind1gent defendants ~n capital cases at trial suggests that the

expectat~ons outlined above reflect, in large part, the rea11ty of

capital representat.Lon ~n Virginl.a. Respondents J..nd1cated that the

most glaring problem for them was lLm~ted compensation.

Pr~or to 1980, the max~um fee allowed in a cap~tal case at

trial was $400. S~gnl.f~cantlyI the Office of the Execut~ve

Secretary 1nterpreted the language of the statute to prohib~t the

payment of any fee above that level, even if authorized by a

CJ.rcuit Court judge. The maxunwn fee was removed from the statute

in 1980, although the Appropr~at~on Act established a l~it of

$600. That reservation was removed J.n 1984 and since that tJ..me the

total fee allowed is with~n the d.l.scretion of the Cl.rcuit Court

judge. While V~rgJ.nJ.a no longer has a statutory l~J.t on these

fees, in many cases informal I1mJ.ts are established by CJ.rcu~t

Court judges. Further, the Supreme Court's current policy L5 not

to approve any allowance for attorney's fees which exceed $60 per

hour for in...court servJ.ces and $40 per hour for out-af-court

services.
Attorneys J.D our survey sample reported a broad range of

rates. We asked respondents to indicate the number of hours for

which they received compensation and the rate of that compensation.
Attorneys reported both flat fees and hourly fees for compensat~on

at the trial stage. We add~tionally asked respondents what they

understood to be the rate of compensat~on for appointed counsel.
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More than half of the attorneys reported that they e1ther d~d not

know or bel.l.eved the amount was set at the d~scretion of the court.

It ~s ~portant to note that we were not able to dete~~ne

when attorneys in our sample had been appointed. Thus, the data

reported reflects changing compensation pol~c~es over the course

of more than ten years. As we will indicate later in this section,

compensation rates have ~proved 1n recent years, but are st~ll

substantially below those of most states.
Table 2-1 lists the 13 cases which reported an actual dollar

amount of compensat10n, e1ther as a flat fee or an hourly rate.

Table 2-1
Attorney Compensat~on for Capital Representation at Tr~al

Case Type of Compensation Amount of Compensatl.on

1 flat fee $ 463

2 flat fee 600

3 flat fee 750

4 flat fee 800

5 flat fee 1,000

6 flat fee 1,000

7 flat fee 1,000

8 flat fee 1,400

9 hourly rate 1,588

10 hourly rate 2,500

11 hourly rate 3,500

12 hourly rate 4,500
13 hourly rate 6,000

We can see from this chart that those attorneys who were paid

on a per hour bas~s were all at the h~gh end of the pay range.

Attorneys who were paid by the hour reported hourly rates that

ranged between $30 and $60 for ~n-court representation and $30 and
$40 for out-af-court work. The crit~cal question, however, 15

whether or not those attorneys were compensated for every hour that
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they prov~ded representat~on. In many cases we know that attorneys

did not submit all of the~r actual hours S1nce their expectat~on

was that compensation would be severely l~ited. In many other

cases, attorney respondents reported that judges substant~ally

reduced the amount of compensation compared to that requested ~n

the or~ginal voucher.

Respondents to the attorney questionna.Lre were asked to

indicate the number of hours they spent on each case and the number

of hours for wh~ch they received compensat1on. Only three
attorneys in the entire sample reported that they were reLmbursed
for every hour of representat~on they provided.

We received very l1ttle ~nformat~on on the actual numbers of

hours worked ~n death penalty cases, and the data we d1d rece~ve

had certain problems. For example, data made ava~lable by the

Office of the Execut~ve Secretary on attorney payments for FY 1988
disclosed that in two-thirds of the cases, two attorneys had been

appo~nted and provided serv~ce ~n a s~ngle case. Data prov~ded by

court--apP0l..nted attorneys J.n our survey, on the other hand, did not

provJ.de 1nfo~ation on the t~e spent and compensation provided by

co--counsel.
In addition, some attorneys ind1cated that they had prov~ded

representatJ..on only at the preliml.nary hear:Lng in the General
District Court; others stated that they entered a plea to a lesser

charge early in the process and several others informed us that
they had not kept detailed records of time spent on cases 1n large

measure because they d~d not expect full payment. St111 others
s~ply could not recall the hours spent on the case.

Those l~itations acknowledged, the attorneys who d~d respond
to the quest~on on hours reported a range from 44 hours to 800

hours. Info~ation from other states we have surveyed suggests
that our data lLmitat10ns outlined above may produce an

artif~c~ally low number. In those studies, the amount of attorney
hours spent on such cases at the tr~al phase ranged from 100 to
well over 1,500 - w~th most fall~ng ~nto the 300-500 hour range.
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For example, Ln the Death Penalty Defense un1t of the Maryland

Public Defender, staff attorney hours spent on death penalty cases

at the trial level range between 100 and 1,250 (median 600 hours;
average 535 hours). Private panel attorneys hJ.red when the

Maryland public Defender has a conflict of 1nterest spend between
135-891 hours (med~an 381 hours; average 408 hours). The Flor~da

Public Defender AssQciat~on has set office standards so that f~ve

death penalty cases at the trial level or four capital appeals are
equivalent to one full year of staff attorney tune. 5J.nee a

typical public defender attorney in Florida is expected to log

1,950 billable hours in a year, by these calculations each death

penalty case at trJ.al could reasonably be expected to consume at

least 390 hours of attorney tnne, and a capJ.tal appeal would

consume about 490 hours. In the New Jersey Public Defender's

Office, attorney t~e spent on death penalty cases at tr~al has

ranged from 630-1,166 hours out-af-court. Attorneys have spent an

average of 120 hours ~n court on these same cases.

Other stud~es on the cost of the death penalty at tr~al have

also g~ven est~ates as to the amount of time these cases take.

For example, the Kansas Leg~slative Research Department prepared

a report 2n 1987 proJecting the cost of re-Lmplement~ng the death

penalty in that state. They based the~r f~nd~ng on an est~ate

that attorneys typ~cally spend 800-1,000 hours on the trial phase,
and an additional 800-1,000 hours on the dLrect appeal. Experts
have also estimated that cap1tal murder cases take approximately

3 . 5 tunes longer to try than non-capital murder cases, and that the

average d~fference in length between a non-capital trial and a

capital trial ~s 30 days.
We c1te these figures from other states to suggest that based

on these nat~onal fJ.ndJ.ngs, attorneys in VirgJ..nJ..a can expect to'

devote a larger number of hours when they accept a capital case
than our small data set suggests. Most attorneys we believe w~ll

end up spend~ng at least 500 hours and others even more.
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Despite lim~ted data on the question of hours spent, we do

have some i.nformation which indJ.cates that the hourly rate of

compensation for each hour worked 1.8 very low in Virg:Ln.La. For

example, one attorney reported spending 100 hours on a cap~tal case

and rece1ving a flat fee of $750. In effect, this lawyer rece~ved

only $7.50 per hour for representat1on. A second attorney reported
work~nq 300 hours for a flat fee of $1,000, receiving effectively

only $3.33 per hour. The attorney who reported the highest number

of hours spent on any case worked 800 hours and was paid a fee of

$463. The effective hourly rate of compensation in this case came

to $0.58. For all those reporting a flat fee, the mean effective
rate of compensation was $10 per hour. We found only three cases

where the per hour rate came close to the current $60/40 1~1t, at

$50 per hour. Those cases, however, reported relat~vely small
numbers of hours spent, with an average of only 87 hours per case.

Overall, the effective hourly rate for cap~tal representat10n at
tr~al ~n our sample is approx~ately $13. Again, it should be
pointed out that some of these cases go back a number of years when

flat fees were commonly accepted.
In add~t~on, respondents ~ndicated that the fees approved are

cons1stently lower than those requested from the tr~al Judge. In
21 out of the 22 cases where attorneys submitted vouchers for

approval, they were reduced. Only one attorney (with two cases)
rece~ved the amount requested. When vouchers were reduced,

attorneys report they were given no explanation, except that the

court chose to set the fee at that reduced level.
Info~ation on vouchers paid in FY 88 provided by the

Administrative Office of the Supreme Court of Virginia ~ndicates

that, of the 38 cases reported, the range of payments moved from
$150 to $35,419. Attorneys J..n fJ.ve cases rece~ved payment ~n

excess of $20,000, wh~le attorneys l.D ten cases were paJ.d less than

$1,000. The medJ.an payment for the 38 cases was $3,146.

Once again, J..t becomes diff~cult to compare these data w~tn

our questionna~re results. Of the 38 cases reported, 24
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represented the work (and hours) of two attorneys. Voucher

info~at~on does not include any data on the hours expended, nor

whether a h1gher voucher amount had been reduced by the court. In

addition, the quest~onnaire data covers cases from a broader t~e
period than FY 88. Finally, the voucher info~ation obviously does

not include any payments made for those cases in previous years.

Analysis of the voucher data suggests, however, that some

improvement in fee reimbursements has occurred over the last few
years. That improvement, however, still leaves Virginia at or near

the bottom for attorney fees paid across the country.
Inadequate fees were the number one problem cited by attorneys

in answering the question on problems and recommendations to

improve the system of capital representation in Virginia.
Respondents frequently ma~ntained that fees must be consistent WJ.th

private retained attorney rates to attract qua11f1ed lawyers to

take these difficult cases.

According to one small f~rm pract~t~oner, "Devot~ng all the

necessary time, at below usual hourly rates, can bankrupt a sole

pract2t2oner and destroy small partnerships." He went on to draw
a connect10n between ~nadequate compensation and inadequate

representation: "Those wJ.th the most successful practJ..ces do not
seek appo1ntments, and usually are not appoJ.nted. Often those

w~111ng to take these cases are not really well qualifl.ed."
A sole pract~tioner commented:

the state of Virg2nia looks to see how cheaply l.t can get
by without havJ.ng the case tossed out for want of due
process. The state w~ll spend thousands to prosecute,
but only pennies to afford a defense. The state needs
to quJ..t putting a price tag on justJ.ce and expect lawyers
to go through this ordeal for peanuts!

A third attorney ind~cated that the level of compensation

affects the qualJ.ty of representation: "It excludes a small

portJ.on of the qualif~ed bar • • . the wear and tear of such cases

creates the attLtude among experienced lawyers of 'I've already
paJ..d my dues.'"
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These sent~ents are echoed ~n a report that the V~rg~n~a Bar

Association's Special Committee on Ind~gent Defense completed in

March 1988. The Virgin~a Bar Associat10n prepared this report at

the request of the Virginia General Assembly's Joint Subcomm~ttee

studying ~ternative Ind~gent Defense Systems in ord~r to evaluate

(a) whether a public defender or ass1gned counsel system prov1ded

the best representation 1n Virginia; and (b) to dete~ine fees for

counsel assigned to represent indigent defendants. Th1S report was

based on a survey of over 4300 of the 12, JOO members of the

VJ.rginia State Bar - judges, Commonwealth Attorneys, cr~inal

practitioners, and other pr1vate attorneys.
In this survey, respondents were asked spec~£1cally 1£

attorney compensation in capital cases was "about right" or "too
low." 79.1% of all respondents believed that fees usually awarded

for capital representat~on are too low. Only 20.9% thought they

were about rJ..ght. Respondents therefore suggested ~ncreas~ng

attorney fees .1.n capital cases. Suggested maxJ.mUIn fees ranged from

$600-$50,000. Suggested maximum hourly rates ranged from $50 per
hour to $500 per hour, the med~an suggested hourly rate being $100

and the average $115.

Respondents also expressed d~ssat~sfactionwith the cr~ter~a

the courts use to gu~de the1r discretion 1n award1ng fees. Data

from the Virginia Bar AssociatJ.on' s survey showed what factors

respondents J..ndJ..cated should be taken J..nto account when calculatJ..ng

fee awards in capital cases. These included difficulty of the case

(83.5%), seriousness of the offense (73%), the number of b111able
hours an attorney reports (89.8%) I the quality of serv~ces prov1ded

(65.4%), the number of counts w1th wh~ch the defendant was charged
(56.9%), the experience of the attorney (55.4%), and the type of

trial held or plea entered in the case (46.7%). Those factors that

respondents cla~ed should be the most important for setting fees
were difficulty of the case (31.9%), the number of b~llable hours

an attorney reported (31.9%), the qual~ty of servJ.ces provJ.ded

(16.9), and the seriousness of the offense (12.5%).
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Qual~f~cat~on Standards, Tra1ning and Support Serv~ces

Wh~le the problem of low fees for court-appo~nted attorneys

in capital trials was the most promJ..nent ~ssue mentioned by

respondents to our survey, the attorney questionnaire also revealed

a number of other cr~t~cal areas of concern.
Qualificat10n standards and training were two areas where we

found consistent responses 1n the questionna~res. All respondents

1nd1cated that there were no formal standards or spec1f1C
gualif1cat10ns for counsel to be e11gible to represent ind1gent

defendants in capital cases at tr1al ~n V1rg1nJ..a. Rather, they

reported the appo1nting judge generally has dJ..scretion in mak~ng

the choJ..ce of counsel. Th~s cho.1ce may rest on any number of

factors ~ncluding J..nformal gu~dell.nes, based on an attorney's tr~al

exper~encei a name com1ng up on the bar rotation list; the cho~ce

of an attorney based on w~ll~ngness to volunteer; or, as one

respondent stated, the choLce of "whomever the Judge can fJ.nd

.or caJole."
Spec~fJ.c tra~n1ng to meet the demands of th~s k~nd of

representatJ.on appears to be quJ.te l.unJ.ted. Two-thl.rds of the

respondents were not aware of any ava~lable tra~n~ng at all, wh~le

a few ment~oned ContinuJ.ng Legal Educat10n (CLE) seminars and two
said bar programs were ava~lable. A number of respondents called

for more tra1nl.ng generally: one respondent recommended specJ..f~c

tra~ning for the development and use of forens1c and soc~ological

data as well as psychological evaluations; another wanted to see

better education on the sentenc~ng phase of the trial; and a third
recommended better use of, and access to, computerized research

serv~ces.

Other support services and back-up resources, such as legal
consult~ng services, research assistance, mot~on and br~ef

preparat~on and invest1gat~ve serv~ces were reported as largely
unava11able by our sample respondents. In the few instances where
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such back-up serv~ces ex~st, attorneys J.nd.1cate that costs are

rarely recoverable, and the serv~ces themselves are lLmited.
Respondents also indJ.cated that more resources should be

dedicated to securing expert w1tnesses, 1nvest1gators and
psychiatr.1.c consultations • One attorney recommended the

establ~shment of "a network of available expert witnesses."

The frustratJ..on w.l.th the current system is highlighted by

another attorney who said, Nthe most dedicated lawyer can only do
so much W.1.th no help - no J..nvestigators, no experts." Another

remarked, "The Commonwealth has all the resources ~ forensic lab,
investigators, etc. There needs to be parity in resources for
defendants •••

Finally, to paraphrase a theme we heard often from those

attorneys representJ..ng defendants in the post--conviction stage, the

qual~ty of representat~on at the trial ~tself remains a cr~tical

issue. If appo~nted counsel for ~ndigent defendants in capJ..tal
cases were to be adequately paid and 91ven those resources

necessary to prov~de the best representation poss~ble, then the
k~nds of problems and errors wh~ch come up through post-conv~ct~on

appeals m~ght be substantially reduced.
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Analys~s of Judges' Responses

Questionnaires were sent to all Circu~t and General Distr~ct

Court Judges J.n V~rginia. As was prev1.ously ~nd~cated, most

capital cases are begun at the General D~strict Court level and
proceed through a prelLminary hear~ng to determ1ne whether the case

will be bound over vo the Circuit Court for tr~al. Thus we were

interested in obtainJ..ng information from both judges in the General

District and Circuit Courts.

Overall, we received completed questionnaires from 34 judges
includJ.ng 13 from the General District Court and 21 from the
Circuit Court. Twenty-seven of the 34 judges indicated that they

had both made appointments in capl.tal cases and presided over

either preliminary hearings or trial. Of the remaining seven,
three ind~cated that to date, they had ne~ther made appointments
nor pres1ded over prel~inary hear~ngs or trials. The other four,

all CircuJ..t Court Judges indicated that they had pres~ded over

trials, but that the orl.ginal appo1ntment had been made by the

General Dl.strJ..ct Court Judge. Our data discloses that, almost

w1thout except~on, the attorney appointed 1n the General Distr~ct

Court rema1ns the appointed attorney 1n the C1rcuit Court.
We asked all the Judges what procedures they followed ~n

appo1nt1ng counsel for ~ndigent defendants in capital cases at
trial (e.g., solicl.tat10n of specific attorneys, select~ve

appo1ntment from a special list, by rotat1on from a regular l~stt

appointment of the public defender off~ce, etc.). Of the General
Distr~ct Court Judge responses, six or almost one-half indLcated

that they made capital case appointments from their regular l~st

of court-appointed attorneys. Four Judges indicated that they

selected experienced attorneys from the court-appo~nted list and
three judges stated that a special l~st was created for capital
case appoLntments.

The ma)or~ty of Circuit Judges (12 out of 21) who responded

to our survey p01nted out that they select the most exper~enced and
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competent attorneys from the.lr regular list in capital cases. Four

judges indicated that they appoint from their regular 11st, three

from a specialized 11st and two stated that they appoint the local
public defender.

We asked the judges whether or not they had standards,
specific qualifications or info~al guidelines for counsel to be

eliq1ble to represent ~ndigent defendants in capital cases. No

judges indicated that they had any written standards. Most

indicated that they selected only exper~enced, competent cr~~nal

lawyers. One judge requires that appointed attorneys be former
prosecutors. Several ind1cated that S1nce the1r jurisd~ction was

sparsely populated, they knew all of the attorneys - "I know the
qual~f~cations of all the members of the bar and I pick over who
can and w1..11 work."

We asked the tr~al judges what rate of pay court-apPo1nted
attorneys receJ.ve for capJ.tal appointments and whether .:Lt was based

upon an hourly rate or flat fee. All of the General Distr1..ct Court
Judges indicated that the approved hourly rate for prelJ.m.1.nary

hear~ngs 1n capital cases was $40/hour for out-of-court work and
$60/hour for in-court work. They further indicated that they were

bound by the maximum per case fee of $86 established by statute for
any prelJ.minary hearing l.n General District Court. ThJ..s J..S

obv10usly extraordinarily low for any felony case, let alone a
capital case. Judges in the Cireuit Court answered the same

question J..n a variety of ways. Ten judges simply listed the hourly

rate of $60/40. One judge said he pays $175/50 per hour. Eight
judges stated that they pay what they feel is reasonable. Two

C1rcuit Judges still believed that there was a maximum fee under
the statute of $600.

All judges were asked whether or not they felt the current
compensation rates were adequate to attract qua11fied attorneys 1n

capital cases. Every General DJ..str1.ct Court judge said no. Among
the C~rcu~t Court Judges, 13 of the 21 felt the fees were adequate
in C1rcuit Court and ten felt they were not. Among those who felt
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that the fees were ~nadequate, two felt that the hourly rate should

be $75, two felt the hourly rate should be $100/75, and one

$100/80. One Circu~t Court Judge stated that "the fee schedule

provided sufficient available money to cover the hours, but not the

stress and effort. II Another judge suggested that attorneys .in
capital cases "must be paid 1n accordance wJ.th the hourly rate no
matter how many hours they were requJ.red to put into the case."

We also asked the judges whether or not they had dJ.ffJ.culty
in f1nd~ng qualif~ed attorneys to appoint ~n capital cases. The

responses were split w~th 12 judges ind1cat1ng yes and 16
indicat~ng no. One jUdge who answered yes indicated that the more

experienced attorneys are now declin~ng appo~ntment due to the t~e

constraJ..nts of the case. Another who sa.l.d yes emphas.l.zed the

extreme emotJ.onal stress of the assignment. Another ind~cated that

more and more, "attorneys dread the long and involved process to
fJ.nal resolutJ..on. If One other judge who answered yes expressed

concern about "the time involved, the minl.IllUJD fees avaJ..lable and

the emotJ.onal stress."
F~nally, we asked all the Judges to describe any significant

problems that exist ~n prov~d~ng qua11ty representat~on in capital

cases at tr~al and to suggest any specif1c recommendat.l.ons that

they m~ght have for ~provement ~n the system.

The recommendations most frequently stated were better

compensatJ.on for attorneys, better training and more money for

experts and other necessa~ expenses of litigat~on. One C1rcuit

Court judge stated that:
Very few attorneys want to do cap~tal cases because it
takes so much time and the compensat~on is dreadfully
low. The rest of their practice suffers badly and the
attorney ~s constantly subJect to charges of ~neffective

aSs1stance of counsel. Virginia is far too stingy when
~t comes to fees for experts and frequently the court­
appointed attorney pays the expenses out of his own
pocket. Virginia must loosen up the purse strings for
attorney fees and expert fees or we w~ll face a series
of maJor law suits aga~nst the Commonwealth by court­
appointed attorneys 1n the very near future.

31



Several other Judges pO.l.nted out the need for increased and

adequate compensatJ.on. One commented that, "There should be
increased compensation in VJ.rgl.nia across the board for court­

appointed cases to allow a greater J.nterest in cr~1nal law among
the bar." Several judges pointed out specJ.fic problems in post­
conviction representation and urged specJ.al attention to this

problem.
Apart from inadequate compensation, the second most frequent

problem identif1ed was the lack of training. O~e Judge suggested

at least one full CLE course per year in capital representation as
a requirement. Another Judge in emphas~zing the need for more

traJ.ning noted that "death pe:' ~lty law is complex and gettJ.ng more

so and the need for better traJ.nJ.ng J..5 essentl.al. It Another Judge
stated that his pol1.cy "of paJ..rl.ng an exper1.enced attorney wJ..th an

1nexperienced one loS the best tra~ning poss~ble, but should be

combined wJ..th a CLE program developed by the Virginia State Bar."
FJ..nally, a Circuit Court judge stated that the "needed traJ.nJ.ng
should be broad and thorough cover~nq all aspects of the cr~~nal

case w~th an emphasJ.s on sentenc~ng and post-convict~on."

Four Judges stated that they felt the problem of cap~tal

representatJ.on could best be answered by the establishment of a
statewide publJ..c defender system or a state appellate defender
system in V~rginia. One said specif1cally, "I think we must go to

a local publl.c defender system with a regional state appellate

program.·t Another stated, "We should substant1ally expand our

public defender system and establ.Lsh regional resource centers with

legal special~sts to assist local counsel."
One judge summed up the problem by stating:

There must be ~ncreased pay for counsel, better training,
aval.labl.lity of expert w~tnesses, etc. The availabil.1.ty
of qual~f~ed attorneys has become a serious problem.
Attorneys lose far too much t~e from their practice and
thel.r reputat10n unfortunately suffers when they take a
cap1tal case. The public tends to link the defendant
w1th h.l.S lawyer and the least we can do is to provl.de
compensation 1n such a way as to compensate counsel for
h~s t~e and the pressure he inevl.tably feels.
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F~nally, Judges ra~sed a ser~es of other ~ssues ~ncluding the

need for court-appo~nted attorneys to spend more time J.n the
mit~gat~on phase, the need for the Virginia State Bar to recru1t

and tra~n more qual~f~ed attorneys for capital cases, the specif~c

need for recruiting qual~fied attorneys at the direct appeal stage,

the need for a mon~tor1ng and tracking system to assure that all

1ndigent capital defendants have counsel at every stage of the

proceed~ngs, and the need for attention to the problem of post­

conv~ct~on representat~on generally, and the need to assure that

V~rg~nia attorneys are available in these cases so that it is not

necessary for capJ..tal defendants to go out of state to insure

competent representat~on.

Finally, we rece~ved ~nformation on a particular capital case
wh~ch ~llustrates many of the frustrat~ons and problems assoc~ated

w~th the whole system. One court-appointed attorney who had Just

f1nished an extraord~nar11y d~fficult case wrote to the tr~al as

follows:
Dear Judge

Enclosed ~s my ~teml.zed statement and expenses as an
appo1nted defense counsel ~n the above-styled crLminal
case. Many hundreds of hours were lost and are not
~ncluded because of my poor record keeping.
Addit~onally, there loS another aspect of a cap.l.tal murder
case that ~s generally unrecognized.

The personal toll for defend~ng Mr. over a fifteen
month per~od is ~easurable. Fifty-three total court
appearances and twenty-three calendar days of tr1al are
only half the story. I could write pages on the effect
of Mr. 's style on the lives of whomever came in
contact W.l.th him. But essent.l.ally, the demands made from
a sophist~cated career cr~inal and h1S attacks on the
system required a redirect10n in my I1fe and accepting
the fact that Mr. was my sole client. The last few
months before tr.l.al I gave up my legal pract~ce and l~ved

off my private .l.ncome.

In approv~ng the voucher as submitted by the attorney, the

tr1al Judge stated:

I am finally ~n receipt of the request for payment
from the court-appointed counsel in the above matter.
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I enclose herewith: (1) Form DC-50; (2) statement of
legal serv~ces rendered; (3) statement of expenses
incurred; and (4) various supporting receipts.

~SO, I enclose a copy of Mr. 's cover letter
of I had requested that Mr. keep accurate
records from the beginning and the Commonwealth has
benefJ.tted from his failure to do such. There 1.8
absolutely no question that hloS total statement for
services is "under-billed" and that the amount I am
permJ..tted to allow him or recommend for ~pproval is
i.nsufficient.

I can hardly imag1ne a situat10n under which a man
is more deserving of being paid the sum of as
requested, than in the instant case. I only hope that
all of the JustJ.ces have a complete opportunJ.ty to
comprehend the record that eXJ.sts in thJ..s case, the
unbelievable frustrations involved, and the amount of
work performed by all part~es 1nvolved.
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CHAPTER THREE

TIME AND EXPENSE ANALYSIS

FOR POST-CONVICTION DEATH PENALTY REPRESENTATION

S~nce 1977, 42 cases have reached the post-convJ.ctJ.on
process ;Ln V~rg~nia. Of these, one inmate was represented by

reta~ned counsel and 41 apparently were represented by court­

appointed or pro bono counsel. Of those 41 defendants, 24 were

ass~sted at post-conv~ct~onby large, out-ai-state law f~~s, 10-
J

cated mainly in Washington D.C. and New York City.

We were able to gather data on the time and expenses of
,

counsel ~n 34 of the 41 cases. We were unable to secure such

data on eight cases although counsel was provJ.ded in all of these

cases. A number of factors regarding the survey responses have

had an ~pact on our analys~s.

F~rst, many of the cases in our sample were st111 ~n act~ve

l~t~gation at the t~e of our survey and the tLme records, there­

fore, are not totally complete. In some instances, the case had

Just recently reached the next level and l~ttle work had yet been

done at that level. In other cases, virtually all of the work

had been completed at the current level and the lit1gants were

SLmply awa~t1ng the court's opin~on. S1nce ~t was not poss~ble

to calculate the amount of tLme that would be necessary to com­

plete each case at the current level, our figures ~nclude only

the hours reported for each level. Thus, these f~gures somewhat

underrepresent the number of hours that would have resulted had

all the cases at each level been completed.

Second, ve~ few pr1vate attorneys reported handl~ng a case
through each of the s~x steps set out ~n the quest~onna~re. In a

number of cases, the private attorney or law firm reported that
they began representation at some later stage in the post­

convict.Lon process and did not have spec~fic knowledge of the

time expended on the case by other attorneys earlier in the

process. Where possible, we tracked down these attorneys and

added theJ..r time to the case record. Many tJ.Jlles I however, we
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were s~ply unable to collect these data. Thus, it is ~portant

to note that the data reported in th~s study are clearly on the

conservative side and are in fact less than the total t~e ex­
pended for those cases for which we were unable to gather the ad­
ditional data.

Third, a number of cases moved through the post-conv1ct1on
process more than once because one court sent the case back to a
lower court for further review. Whenever this occurred, we re­

corded the total number of hours expended at each level.
Finally, in a few of the cases in the sample, the hours

reported were actually documented, either through a fo~al manual

or computer~zed management 1nfo~ation system. In the remainder
of the cases, the f.l.gures reported represent est~ates of the

hours required and expenses incurred in providing representat1on.
The combinat~on of these factors has led us to two conclu­

sions Wh1Ch form the foundation of our analysis:

o The most reliable way to estimate the t~e involved
in 1~t~gat1ng a post-conv~ction case is to analyze
the attorney tJJlle required at each distinct level
of the post-convict10n process, rather than to at­
tempt to analyze indivJ.dual cases moving through
the process as a whole.

o The most reliable measure to use in calculating
time is the med1an number of hours requ~red to
litigate a case at each level of the post­
conv1ction process. (The median is that value at
which there are equally as many responses above ~t

as there are below it in the sample.) This statis­
tic 1& less likely to be skewed by factors such as
incomplete cases and variations in attorneys' ex­
perience than the average number of hours.

As we report the Virginia data in the sections to follow, we

will also, where appropr1ate, compare the Virgin~a f~gures w~th

those obtained in The Spangenberg Group' s nat~onal study, the

Florida sample in the national study, and the North Carol~na

study (see Methodology section above).
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Attorney Time

Table 3-1 displays the total number of responses I

max~um/min~um hours, median hours, and average hours for each

court level regarding attorney time for representation in state

post-conviction and federal habeas corpus death penalty cases ~n

V~rginia.

Table 3-1
ATTORNEY HOURS PER CASE

State Virgin~a U.S. Fed.Dist 4th C~rc. u.s.
Responses C~rcu~t Ct. Sup. Ct. Sup. Ct. Court Ct.of App. Sup. Ct

No.of Cases 33 27 19 19 10 9

Max. Hours 2000 952 300 2780 1500 520

Min. Hours 50 19 20 100 215 100

MedJ..an Hrs. 450 210 120 350 315 265

Average Hrs. 633 235 124 545 511 279

An analys~s of th~s table d~scloses, for example, that there

were 33 cases report1ng attorney t~e at the state circuit court
post-conv1ct10n level ~n our survey. The largest number of at­

torney hours reported on a s~nqle case at th~s stage was 2,000

and the fewest hours reported was so. The median hours reported
•

for all 33 responses was 450 hours and the average t~e reported

for the 33 cases was 633 hours.
We are not able to identify all the reasons why there is

such a substantial range in hours at the various levels of post­
conviction review. It is clear that some cases are extremely

complex and t~e-consuming, while others are more routine. Some

tr.Lal transcripts are several thousands of pages, while others

are only a few hundred pages. Experienced practitioners may be

more efficient .l.n theJ..r work and take less tune than attorneys

who have never handled such a case before. There were also a few

cases ~n our sample ~n which the work had just begun at the state
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trial court level and the f1nal total of hours spent will be con­
siderably higher. F~nally, some respondents indicated that the
cases they were handl.l.ng were under active death warrants. In

these circumstances the t1me commitments are greater, due in
large part to the necessary duplication of effort in the prepara­

t~on of several petitions whJ.ch might have to be filed simul­

taneously in different courts.
In reviewing the median hours identified above as the most

rel~able measure of attorney t~e in Table 3-1 at each of the s~x

levels, the following ~nfo~at10n is found.

Table 3-2
MEDIAN ATTORNEY HOURS

Court Level · Number of Cases

State C~rcu~t Ct. 33

VA Supreme Court 27
U.S. Supreme Court 19
Fed. D~str~ct Ct. 19

4th eire Ct. of Appeals 10
U.S. Supreme Court 9

TOTAL

Med~an Hours

450

210

120

350

315
265

1710

It has been calculated that the typical prJ.vate attorney

devotes approximately 1650 bJ.llable hours per year to h~s or her
private law practice. On that basis, the med1an figure of 450
hours for the state circuit court port1on of the process would

represent slightly more than 28% of a lawyer's time for a full
year Just to prov~de representation at the circu~t court level.

The total med1an tLme est~ated for all of the six steps 10 the
post-conviction process would result ~n more than 100% of an
attorney's work year be~ng expended to go through the S1X stages

of the post-conviction process one time.

Table 3-3 prov1des a comparison of the med~an hours ~n V1r-
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several different types, particularly civ1l r~ghts

l~t.l.gation. No case I have ever handled compares .Ln
complex1ty with my post-conv~ction death penalty case.
The death penalty Jurisprudence 15 un~ntelligible; 1t ~s

1nconsistent and, at t~es, irrational. In addition, 1t
is evo!v1ng. It constantly changes. In short, there 15
noth~ng more d~ff.Lcult, more t~e consum.Lng, more expen­
sJ..ve, and JUore emotionally exhausting than handll.ng a
death penalty case after convictl.on.

Attorney Fees

As part of our study, we sought to obta~n informat~on from

the private attorneys in our sample regard1ng theJ..r expectation
for compensat10n when they undertook representation in each case

both for state and federal. court. We asked a series of follow-up

quest~ons regardJ..ng whether or not they submitted vouchers for

payment of attorney fees and if so, what was the total amount of

compensat~on received.

Attorney Fees for State Post-Conv1ction Representat~on

As prev~ously indicated, Section 53.1-40 of the Code of V~r­

g~n~a perm~ts the appo~ntment of counsel for certain inmates of

the Commonwealth "regarding any legal matter relatJ.ng to their

~ncarcerat~on." The statute further states that, "An attorney so

appointed shall be paid as directed by the court from the
criminal fund reasonable compensation on an hourly bas~s and

necessary expenses based upon monthly reports to be furnished the

court by hl.Dl. II

The Off~ce of the Executive Secretary of the Supreme Court

of VLrg~nia publ~shes an annual report setting out the various

expendJ..ture l.tems contained in the CrlJIlinal Fund. The off~ce

reports that the costs of post-conviction representation mJ..ght

potentially be included in three line items: "Habeas Corpus It;

"Court Appo~nted Attorney for Indigent Convicts"; and "Ind~gent

Appeals Attorney Fee and Expenses." Unfortunately, the Off~ce ~s
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g~nia to those of the s~~lar studies previously mentioned.

Table 3-3

COMPARISON OF MEDIAN HOURS IN VIRGINIA
TO OTHER SIMILAR STUDIES AT ALL COURT LEVELS

Court Level Virginia N.Carolina National Study Florida Sample

State Trial
Court 450 482 400 500

State Sup.
Court 210 92 200 240

u.s. Sup.
Court 120 38 65 77

Fed. OJ-st.
Court 350 338 305 388

Fed. C1rc.
Court 315 387 320 318

u.s. Sup.
Court 265 75 180 160....---

TOTAL 1710 1412 1470 1683

An analys~s of Table 3-3 discloses that the total median at­

torney time for all six post-conviction stages in Virginia is

slightly h~gher than the other three survey samples. The largest

discrepancy can be found at both u.s. Supreme Court levels. The

time spent at the state circuit and federal district and circuit

court levels in Virginia is strikingly s~ilar to that found ~n

the other samples.
While our view has cons~stently been that the median t~e ~s

the most reliable measure to use in calculating work hours

required in litigation when analyzing a single sample, the

average t~e of the entire sample to perfo~ a task becomes mean­

ingful when comparing different sets of similar samples. Table

3-4 draws a comparison of the average number of hours requ~red to

provide representation at each of the s~x post~conv~ct10n levels
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for V~rg1nia, North Carolina, the nat~onal study, and the Flor1da

sample taken from the nat~onal study.

Table 3-4
COMPARISON OF AVERAGE HOURS IN VIRGINIA

TO OTHER SIMILAR STUDIES AT ALL COURT LEVELS

Court Level , V~rg~nJ..a N.Carolina Nat~ona.~ Study Florida Sample

State Trial
Court 633 788 582 763

State Sup.
Court 235 356 288 406

u.s. Sup.
Court 124 75 133 88

Fed. DJ..st.
Court 545 335 540 516

Fed. Circ.
Court 511 384 471 471

U.S. Sup.
Court 279 135 270 206

TOTAL 2327 2073 2284 2450

An analysis of Table 3-4 discloses that the total average

tLme for all s~x stages of the process var1es only sl~ghtly Ln

each of the four reported samples. While there is clearly some

var1ation at each level, the overall tLme for the entire case ~s

consistent across all sample respondents.

The attorney time reported for death penalty post-co~v~ction

representation ·~n the Virginia study confirms the f~qures ob­

tained in prior studies. There is simply no other type of

criminal case that can compare with the death penalty. We are

remJ.nded of a statement made by a private attorney in our na­

tional survey:

I have been involved, both as plaJ..ntiff's counsel and
defense counsel, in maJor protracted litigation of
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unable to ident1fy ~n the latter two accounts whether cla~s were
made by private attorneys for state post-convict~on repre­

sentat10n spec1fically in death penalty cases. They were able to
report that the indigent convLcts account, on the other hand, ~n­

eludes only those funds paid to court-appointed attorneys con­

nected with correctional institutions pursuant to Section 53.1­
40. While those attorneys are theoretically available to help
1nmates w~th certain post-conviction matt rs, as already noted,

the District Court 1n Giarratano reported that no 1nstitut~onal

attorney has in fact helped any death row inmate fLle a habeas

corpus pet~tJ..on. The cOwrt commented that, indeed, "no pretense

is made by the defendants in this case that these few attorneys .
could handle the needs of death row pr1soners 1n add~t~on to

prov1d~ng aSs1stance to other 1nmates."
We rule out, therefore, the "Court Appointed Attorney for

Indigent Conv.l.cts," as a source of data regardJ.ng attorneys fees

in cap~tal post-convict10n representation. Some portion of the

habeas corpus account does appear to represent such payments and
1t rema~ns unclear whether, in fact, the ind~gent appeal account

is used for such purposes. Since no system is currently in place

to code vouchers accord~ng to the type of case, we were unable to

determine what percentage of these accounts may have been ex­

pended by the state for post-conv~ctioncap1tal cases.

Based on our quest10nnaire returns, however, we were able to

dete~ine that only a small portion of these accounts appears to
be used to reimburse appointed private attorneys. The major~ty

of our respondents ind1cated that they had taken on the or~g~nal

post-conviction assignment purely on a pro bono basis. Others

~nd~cated that they were unaware that there was any author~ty un­

der Virg1nia law to seek reLmbursement for attorney fees. Other
respondents said that expectat~ons of low or no reimbursement ~n­

fluenced the~r dec~sion not to f~le a voucher for the full amount

of t~e expended on the case. Still others reported that the~r

efforts to seek appo~ntment, and therefore at least part~al re~-
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bursement of fees, was den~ed and they proceeded w~th repre­

sentat~on pro bono.

In 75% of the cases at the post-conviction level, we have no

info~ation that lawyers were pa~d by the state; for the remain­

ing cases, our survey ind~cates that a portion of the lawyers 1n­
volved received lLm~ted compensat~on.

Table 3-5 displays compensation for attorney time in state
habeas corpus death penalty cases. In the 11 cases where we have
.l.nformation that some state compensation was received~ Table 5

shows that one attorney (Attorney A) represented four defendants,
Attorney B represented two defendants and five additional attor-
neys represented the rema~ning cases. The two highest payments
reported, both to the same attorney, were $7,880 and $6,006. In

both cases, the. respondent reported the voucher amount submitted
was cons~derably higher, at $22,780 and $26,019 respect~vely.

The range of compensat10n drops cons~derably after these two

cases. The low for the entire group was $300, with three cases

paid at that level. The median payments for attorneys fees was

$700, and the average was $1,939.
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Table 3-5
Compensation for Attorney TLme in State

Habeas C06Pus Death Penalty Case

case

Case 1
Case 2
Case 3
Case 4

Case 5
Case 6

Case 7
Case 8
Case 9
Case 10

Case 11

Attorney

$300

$300

$300

$500

$550
$700

$800

$1000

$3000
$6006

$7880

Compensation

Attorney A
Attorney A
Attorney A

Attorney A

Attorney B
Attorney B

In ten out of the 11 cases, respondents provided 1nfo~at1on

on the hours expended at the state habeas corpus level. Table
3-6 displays those hours, the fees reimbursed by the state and an
effective hourly rate based on those fees. While there is a con­
siderable range between the dismal low of $.57 per hour and the
high of $27.26 per hour, there is no doubt that in those cases
where attorneys received some compensation for their time, the

effective hourly rate is well below even the overhead level
requ~red to run a law office.
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Table 3-6
Effect1ve Hourly Rate For Court-Appo~ntedCounsel

At The State Post-Conviction Level

Hours Expended Fee Pal..d by the State Effect1.ve Hourly Rate

200 $ 300 $ 1.50

290 300 1.03

525 300 .57

175 500 2.86

400 550 1.37

300 800 2.66

525 1,000 1.90

337 3,000 8.88

263 6,006 22.84

289 7,880 27.26

Attorney Fees for Federal Habeas Corpus Representation

A maJor~ty of the pr~vate attorneys ~n the Virg~n~a sample

indicated, as they had regarding state post-conv~ction, that they

entered the federal phase of the case str1ctly on a pro bono

basis. However, of the 19 cases that reached the federal habeas
corpus level, eight attorneys in seven cases were in fact compen­
sated partially for their attorney time according to data

reported by the Defense Services Divis10n of the Federal Ad­

ministrative Office of the Courts (AOe). (Prior to the adopt~on

of the changes in the Cr~Lnal Justice Act and the GU1de11nes 1n

1987, there was provis10n for discretionary appo~ntment and com­

pensation for attorney fees with certain l~itations.) Table 3-7

sets out the amount of compensation for federal habeas corpus at­

torney tJ.me reported from both our survey and the federal Aoe
data.
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Table 3-7
COMPENSATION FOR ATTORNEY TIME IN

FEDERAL HABEAS CORPUS DEATH PENALTY CASES

Case J

1

2

3

4

5

6

7

8

Attorney Compensation

$ 500.00 Attorney A
4350.00 Attorney B
500.00

1287.45

4301.49

7864.98
538.55

8282.41
8000.00

All but one of the payments ind~cated ~n Table 3-7 (for case

8) were made pr~or to the amendments to the CJA GU1de11nes.

Several private attorneys in the sample who have yet to be re~­

bursed J.n federal court indJ..cated that they J.ntend in the near

future to submit claims for attorney hours recently performed in

connectJ.on w1th the federal habeas corpus part of their case.

Attorney Expenses

The questionna~re sent to all court-appointed attorneys in

post-conviction death penalty cases 1n Virginia asked a ser1es of
quest10ns regarding expenses of litigation incurred in both state
and federal court. Each respondent was asked to report the total

expenses for such items as transcripts, travel, expert witnesses,

depos1.t10ns, J..DvestigatJ.on and other expenses. We also asked

what portion of the expenses were re~ursed by the Commonwealth

of Virginia or the federal government. Questions also addressed

the 1ssue of the expectat~on of attorneys regard~ng re~ursement
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of expenses when they agreed to undertake the case and recommen­
dations regard~ng the adequate rate of reimbursement for ex­

penses.

Expenses in State Post-Conv1ctLon Cases

Table 8 sets out the number of respondents who reported ~n­

curr~nq expenses in state C1rcu~t court, the max~um and m~nLmum

reported, the median amount and the average amount.

Table 3-8

EXPENSES FOR STATE POST-CONVICTION
DEATH PENALTY CASES

Responses

No. Respond~ng

Max. Amount

)Un. Amount

MedJ.an Amount
Average Amount

State Post-Convict~on Expenses

30

$25,500
$ 232

$ 2500

$ 3686

An analysis of Table 3-8 d~scloses that the median amount of ex­

penses incurred was $2500 and the average $3686. The total

amount of out-af-pocket expenses reported for these 30 cases at

the state post-conv~ction level was $110,585.
Of these 30 reported cases, however, only one thJ.rd ind~­

cated that the state had provided some fo~ of re~ursement for
expenses. Table 3-9 sets forth data on these ten cases.
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Table 3-9
EXPENSES INCURRED AND REIMBURSEMENT

RECEIVED IN STATE POST-CONVICTION CASES

Case Total Amount Percent

Number Expenses Reunbursed Reunbursed

1 $ 1670 $ 1670 100%

2 800 800 100\

3 600 600 100%

4 1244 1244 100%

5 1850 1150 62%

6 3788 1592 42%

7 2900 1050 36%

8 1050 300 29%

9 4200 600 14%

10 575 40 7%

An analys~s of Table 3-9 ~nd~cates that even 1n those cases where

expense reimbursement has been provJ..ded by the state, for the

most part reimbursement has been only partial. The total amount

of expenses reimbursed by the Commonwealth 1& $9046, or only 8%
of the total amount of expenses ($10,585) ~ncurred ~n the 30

cases in the sample.
A few respondents 1ndicated that they had not expected to be

re:unbursed for expenses J.n state court when they accepted the

case. A few said they 1ntended to seek reimbursement 1n the fu­
ture. Still others 1nd1cated either that they had no knowledge
that they could be reimbursed or expected that the process would

be too cumbersome.

As was the case w~th attorney fees, much of the ~nformat~on

on expenses was est.unated by attorneys, many of whom were not

plann1ng to seek reLmbursement. In our Judgment, therefore, the

dollar amount reported may be lower than the actual out-of-pocket
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dJ..sbursements . Further, one of the strongest recommendations

made by respondents to th1S study was that procedures must be in­

st~tuted to assure that court-appointed counsel are reimbursed

for all necessary expenses related to 11t~gation.

Expenses 1n Federal Habeas Corpus Cases

The data reported for expenses incurred in the federal

habeas corpus portion of cases were extremely limited. There

were only eight cases 1n which such expenses were reported, rang­

~ng from $150 to $20,000. The average amount of expenses

reported was $6417. ReJ.Dlbursement was reported in only one of

these cases, but several attorneys ~nd~cated that they ~ntended

to seek reLmbursement in the near future.

Comments from Pr~vate Attorneys

In addit~on to the tLme and cost data reported above, a num­

ber of private attorneys and law fi~s in Virg1n~a provided wr~t­

ten comments regarding the~r cases. A sample of the comments 18

prov1ded below.

When I agreed to take th1S case, ~t was with no
real~st~c expectat~on of any compensat1on and,
throughout the three years I represented him, I
received a total of $20.00 wh~ch my c11ent paid me
from half of the payment for a televl.sion inter­
v~ew, to offset what was probably thousands of dol­
lars of expenses largely out of my pocket.

As there was no compensation expected, and as
the case became fairly all-consuming, t~e tickets
were not kept and I can only est~ate that I per­
sonally spent at least one thousand hours.

* * * *
Hav1ng informal caps on attorney fees and expenses
places a severe lLm~tation on attorneys. In these
cases you must have ~nvest1gators, law clerks, sup­
port help, etc. Money becomes so ~mportant in
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these cases. It may mean that you w111 not do
everythJ.ng you should. One of these cases could
put a small (two lawyer) f1rm out of business
WJ.thout compensat1on.

* * * *

The emot10nal and tLme drain in this case was un­
matched by any other case I have ever had in my
practice. The private bar is about to exhaust 1tS
generosity w1thout adequate compensation.

* * * *

These cases can no longer be viewed as an exercise
in a lawyer's profess~onal pride. You simply can
no longer say that every lawyer has an obligation
~n these cases. Most of the lawyers appointed in
these cases are small pract~t~oners--~t 18 economi­
cally ruJ..nOUE. There are sleepless nights. The
exper1ence has rU1ned my relat~onsh~p w~th the
prosecutor. The level of compensation 1.8

lud~crous. I w~ll not take another case.

* * * *

These are horr~ble cases--thankless cases. I had
no 1dea how many hours I would have to spend when I
got in on the case. There are so many needs 1n
th1S area that it ~s m1nd boggling~~money, decent
library, computers, track~ng, full~time attorneys,
investigators, br1ef bank. With no compensation
there is no 1ncentive for a lawyer to take a case.
On the other hand, the Attorney General's Off.1.ce
has whatever resources it needs. They w111 pay
whatever it takes. This ~s grossly unfair.

* * * *
I took this case because the defendant was on death
row and no one else would take the case. The
defendant was about to be executed without a
lawyer. There must be a lawyer appointed for all
defendants on death row J.JDmedJ.ately following the
direct appeal. They must be competent and
adequately compensated.

* *
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Recommendations from Respondents

The comments set out above are reflective of the total

population of attorneys who generously responded to this survey.
In a number of cases, Virginia attorneys were joined by out-of­
state attorneys or law fi~s. In very few cases have any attor­
neys been compensated for theJ.r post-convict.Lon death penalty

work in Virgin~a over the past decade. In add~tion, expenses are

seldom re~ursed. The representation has been, with a few ex­

ceptions, a pro bono effort.
At the end of the questionnaire we asked respondents to

"Please describe any recommendations that you may have for un­

proved representatJ.on in post-convJ.ction capital cases J.n V.Lr­

g1nia." We rece~ved a large number of responses to this quest~on

and many attorneys had more than one recommendation.
The most frequent responses received and the total number of

responses 1n each category are as follows:

1. Adequate compensat~on should be pa1d to post-conv~ct1on

court-appointed attorneys. 30 responses

In addit~on to the general question on improvements ~n the
system, there was a further quest~on wh~ch asked, "What rate of

compensation for attorney fees 1n post-conv1ct1on capital cases
do you think is necessary to obtain competent representation?"

Th1S question addressed both the issue of hourly rates and max~­

mum amounts per case.

In response to the hourly rate, forty-four attorneys sug­

gested a spec~f~c figure which ranged from $40/hour to $125/hour.
The range of responses were as follows:

$40 to $59 per hour - 6 responses
$60 to $74 per hour - 12 responses
$75 per hour - 14 responses
$76 to $100 per hour - 2 responses

$100 per hour - 9 responses
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Over $100 per hour - 1 response

There were 39 attorneys who answered the quest~on regard~ng

the max~um amount of compensation that should be allowed ~n an

~ndiv1dual case. Of that number, 32 indicated that there should

be no maximumJ amount prescribed, one attorney recommended

$10,000, three attorneys $20,000 and three attorneys $25,000.

2. A post-conv~ction death penalty resource center should

be estab11shed in Virginia with state and federal funds to

provide expert legal co~sulting and other necessary serv~ces to

court-appo~nted attorneys. 21 responses

3. The state should re~urse court-appoLnted counsel ~n

state post-conv1ct10n death penalty cases for all necessary ex-

penses of lit~gation. 20 responses

4. An effort should be undertaken to recru~t a pool of ex­

per~enced and qual~fied attorneys in V~rg1n~a who would be w~ll­

~ng to be appointed ~n post-conv~ctiondeath penalty cases assum-

~ng adequate compensat~on and expenses. 15 responses

5. A statewide appellate publ~c defender off~ce should be

established J.n Virgin1a to be primar~ly responsJ.ble for repre­

sentat~on in state and federal post-convict10n death penalty

cases. 11 responses

A number of other recommendations were suggested by respon­

dents J.nclud~ng the need for a statewide brJ.ef bank, extens~ve

train~ng in post-conviction death penalty law, the creat~on of

law school cl~n~c programs to aSs1st in representation and sub­

stant~al efforts to improve representat10n in death penalty cases

at trl.al.
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CHAPTER FOUR

COMPARISON OF VIRGINIA WITH SIMILAR STATES

Compar1S0n of Ind1gent Defense Systems Generally

°In exam~n~ng existing pract1ces elsewhere in the nat10n, 1t
is useful to f1rst compare V~rg1n~a with the other states in the

nation ~n the area/of overall indigent defense services. We have
Just completed a nationwide study for the United States Department
of Just~ce, Bureau of Justice Statist1.cs, entitled "CrimJ.nal

Defense for the Poor, 1986," wh~ch examined the types of systems,

expenditures and caseload for each of the 50 states and the

District of Columb~a for 1986. ThJ.s study updated J.nformation
collected in the first nat~onal survey conducted ~n 1982 for the
Bureau of JustJ.ce StatJ..st~cs ent~tled, "NatJ..onal CrimJ..nal Defense

Systems Study."

From the 1986 study we learned that ass~gned counsel systems
are the most common type of program, w~th 52% of the count~es ~n

the nat~on uS1ng th~s type of system. Th1S f1gure 18 even h1gher
~n the South, where 69% of the count~es are served by ass~gned

counsel programs. However, dur~ng the 1982-1986 per~od there was
a decrease J..n the number of countJ.es using assigned counsel systems

(from 60% in 1982) and a corresponding .Lncrease J.n the use of

pub11c defender and contract programs. Public defender progr~s

1ncreased nationwide from 34% to 37% of all counties. Contract

defense programs grew by nearly two-th~rds, from a~ost ,% to 11%

of all count1es. In the South, the number of count~es served by

public defender programs stayed roughly the same, the number of

assigned counsel counties decreased slightly and the number of

contract count1es increased.
For purposes of d1Scussion, an ass1gned counsel system ~s one

where ind~vidual private attorneys are appointed by the courts as
needed from 8 IJ.st of aV8l.1able attorneys. In publ~c defender

programs, a salaried staff of full-t~e or part-tLme attorneys ~s

organJ.zed to provide defense services to indJ..gent defendants I
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through e~ther a contract with a state or local government or as

a publJ.c agency. A contract attorney system is one ~n wh~ch

J..ndivJ.dual private attorneys, bar associations or private law f.1rms

contract wJ.th the funding source to provl.de servJ..ces for a

spec1fied dollar amount.
As noted ear11er, there are currently 14 counties in Virg~n~a

which are served by 11 public defender programs and 81 count~es

which use assigned counsel. The number of publl.c defender programs
has more than doubled in the last two years, however 85% of the

count~es in the state continue to be served by private ass1gned

counsel.
In terms of expend~tures, Virg1n~a spent $10,122,671 overall

for 1ndigent defense serv.1ces in 1986 for a per capita cost of

$1. 75. Th.l.s placed V.l.rg~n~a 40th among the 50 states and the

D~str~ct of Columb~a, and at less than one-half of the nat~onal

average per capita f~gure of $4.11.

Nationw~de costs for Lnd.1gent defense services increased by

approx~ately 60% from 1982 to 1986 and the per capita costs rose

from $2.76 to $4.11. Virg~n~a expend~tures, however, rose only by

16%, resulting ~n a lowering of the national rankJ.ng for per capJ..ta

cost from 32 to 40. The only other state in the country w1th a
smaller percentage .Lncrease over the four year period was Arkansas.

In terms of caseload, Virginia provJ.ded rElpresentat~on ~n

87,000 ind~gent cases 1n 1986. This represents 15 indigent cases
per 1,000 population, which ranks 24th in the nation and LS less

than the national average of 18 cases per 1,000 population. Some

of the factors which affect the inC1dence of indigent cases per

1,000 population are the cr~e rate, the incidence of poverty, the

defin~t~on of the r~ght to counsel, and the standards of ~ndigency

in a g~ven jurisd~ct~on.

A comparison of the cost and caseload information for Vl.rgl.n~a

indicate an average cost per case of $116 ~n 1986, wh~ch resulted
in a rank1ng of 48th. The average cost per case nationwide was

$223. The cost per case nat~onwide rose approxLmately 15% from
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1982 to 1986 for an ~ncrease from $196 per case to $223. In

Virg~nia, the cost per case increased only 4.5% from $111 to $116
per case, keeping Virginia's rank1ng at 48th Ln the country.

The f1nal compar~son to be drawn from the 1986 study

relates to maX1mum fees for court-appointed counsel in V~rqin~a.

Those max~ums are as follows:

D~strict Court

Single Charge $86
C~rcuJ..t Court

M~sdemeanor punishable by confinement $115

Felony pun~shable by 20 years or less $230

Felony pun1shable by more than 20 years $500
Cap~tal Offense A reasonable amount

The established maXLmums 1n this fee schedule are the lowest of any
state ~n the country w~th one except1on. Only in the case of a

C1rcu~t Court offense involving pun1shment by more than 20 years
does one state, Arkansas ($450), have a lower max~um fee.

Thus, by all measures, V~rg~n~a remains at or near the bottom

J.n expend.l.tures, cost per case and assJ.gned counsel fees for

~nd.l.gent defense. S~gn~f~cantly, as set out above, despite the low

rank.l.ng ~n 1982, Virginia has sl~pped even further behind the rest
of the nat~on by 1986.

In an earlier report prepared for the V~rgin~a State Bar

ent.l.tled, "Analys.l.s of Costs for Court-App0.l.nted Counsel .l.n
Virg~nl.a, II February 1985, the authors of this report did a

comparison of VLrgJ..nJ..a W.:Lth other states with sim.l.lar delivery

systems based upon the 1982 national report. The other 11 states

had a predom.l.nantly ass~gned counsel system, w~th all but Ma.l.ne and

North Dakota having a few public defender programs. For purposes

of analys~s we have updated that table by adding columns for data
obta~ned ~n the 1986 study.
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Table 4-1
Per Capita Cost and Cost Per Case

States with Predominantly Assigned Counsel Programs

Rankinq of Average Cost Ranking of
State Per CaDita Cost Per CaDita Cost Per Case Cost Per Case

Jll1 1986 1982 1986 1982 1986 1982 1986

West Virginia 1.64 2.53 33 30 223 242 16 18
South Dakota 1.96 2.52 25 31 216 367 19 6
North Dakota 1.45 1.81 36 39 '06 198 21 26
North Carolina 1.87 2.60 27 29 187 235 25 19

U1 J(anS8S 1.49 1.73 34 41 191 165 27 34
0\

Washington 3.55 4.75 10 12 180 209 28 23
Alabama 1.09 1.52 42 44 145 192 3S 29

Tennessee 0.81 1.62 50 43 144 206 36 24
Texas 0.81 1.97 50 38 141 154 37 39
Georgia 1.04 1.36 44 47 131 138 39 44
Maine 0.97 1.67 47 42 112 187 47 31
Virginia 1.64 1.75 32 40 111 116 48 48



As can be seen ~n Table 4-1, V~rg~nia's ranking ~n per cap~ta

costs in 1982 exceeded that of West V~rgin~a, North Dakota, Kansas,

Alabama, Tennessee, Texas, Georgia and Maine, among the 11 states

~n the comparison. By 1986, V~rg~n~a had fallen belC"w Kansas,

Alabama, Tennessee, Georg.1a and MaJ..ne to 40th in the nation. At

the same t~e Virginia's average cost per case rema1ned below all

of the other 11 states. It is ~portant to po1nt out that as of

1986, the states of West Virg1nia, North Dakota, Kansas and Maine
did not have the death penalty and South Dakota had no one on death

row. Thus in five of the 11 states there was no factoring in of

the substantial cost of death penalty cases.
F~nally, to complete our comparison we have prepared a table

of states to compare Virg~n~a w1th the 20 states where the entire

cost of 1nd~gent defense services is paid by state government. An

analys~s of Table 4-2 for 1986 shows only Missouri, among the 20
states, w~th per cap~ta costs below those of Virgin~a. Secondly,

V1rgin~a ranks last among these states on a per cap2ta bas~s.

V~rg~n~a also has the lowest fee schedule for court-appointed

counsel among all of the state-funded states lLsted in Table 4-2.

F~nally, the states of Alaska, Hawa~L, Iowa,- Maine, Massachusetts,

Oregon, Rhode Island, Vermont, West Virgin1a, and W1sconS1n do not
have the death penalty; and among the rema1ning states, Colorado

has only three individuals on death row, Connecticut one, New

Hampshire none and New Mex1co two. Thus 14 out of the 20 states

have l1ttle or no costs assoc~ated w1th the death penalty.

These comparisons of ~ndigent defense systems are ~portant

for a number of reasons, the most J.mportant being that they

demonstrate that the overall system in Virg1nia is substantially

underfunded. This pOJ.nts out the serious need to address the

overall problem, of whJ.ch capital representation is but one part,

as soon as possJ.ble. Further, if improvement 1n capJ..tal case
representat~on is to take place, substantial new funds will no

doubt have to be appropriated by the General Assembly.
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Table 4-2
Per Capita and Average Cost per Indigent Defense Case

State~Funded States. 1986

Average
Total Per Capita Cost Per

State Expenditures Expense Ranking Case Rankl.n

Alaska $6,8'2,400 12.91 2 468 2

Colorado 12,126,270 3.71 21 229 21

Connecticut 9,251,316 2.90 25 138 4S

Delaware 2,750,000 4.34 14 153 40

Hawaii 4,382,609 4.13 18 219 22
Iowa 11,536,008 4.05 20 274 11

Maine 1,962,694 1.67 42 187 31
Maryland 20,042,024 4.49 13 196 27

Massachusetts 20,761,822 3.56 22 143 43

Missouri 6,746,272 1.33 49 183 32

New HampshJ.re 4,329,960 4.22 16 402 5

New Jersey 31,025,000 4.07 19 540 1

New Mexico 6,283,700 4.25 lS 269 12

North Carolina 16,480,870 2.60 29 235 19

Oregon 22,432,300 8.31 4 160 37
Rhode Island 2,083,091 2.14 35 254 16

Vermont 2,777,798 5.13 9 177 33

virgJ.nia 10,122,671 1.75 40 116 48

West Virgl.n.L8 4,848,921 2.53 30 242 18

Wisconsin 20,061,508 4.19 17 261 15
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Comparison of Systems for Provid~ng Cap1tal Representation

This section of the report examines the types of system used
by each of the 36 death penalty states to prov~de representation

in capital cases. The sectJ..on is d1.vided 1nto three parts:

representation at trial, on direct appeal, and in state post­

conviction proceedings.

Capital Representation at Tr~al

As previously stated, there are three basic systems for

providing indJ.gent defense representation at trial, both in cap~tal

and all other cases. The systems are: publ~c defender, assigned
counsel and contract attorney. Among the 36 death penalty states,

all three systems can be found. The following table sets out the

type of system currently operating 1n each of the 36 states. The

number one ~n a column s~gn~f~es that this system 15 pr~ar11y

responsJ.ble for provJ..ding representation in most of the death

penalty cases at tr~al. The number two s~gn~fies that a system 15

secondary or supplemental.
An examination of Table 4-3 shows that public defenders

provide prLmary representation at tr1al in 27 of the 36 states.
Assigned counsel provide prLmary representation in 18 of the 36

states and contract attorneys in only two states. In nine of these
states, the pr~ary responsib~lity is shared by public defenders

and assigned counsel. ThJ.s is due to the fact that in these states

there are numerous areas without a public defender program. With
very few exceptions, where a publJ..c defender exists, it is the

publ~c defender who ~s pr~arily respons~ble for representation at
tr~al. In ten of the states, Colorado, Connecticut, Delaware,
Kentucky, Maryland, Missouri, New Hampshire, New Jersey, New Mexico

-and Wyoming, there is a statewide pub11c defender responsible for
capital representation at trial throughout the state. In Florida,
Illino1s, Nevada, Pennsylvania and South CarolJ.na, there are
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Table 4-3

Type of System for Representation in Cap1tal Trials

Public Defender Assigned Counsel Contract Attorney

Alabama 2 1

Arizona 1 2 2

Arkansas 2 1 2

Californ1.a 1 2

Colorado 1 2

ConnectJ.cut 1 2

Delaware 1 2

Flor1.da 1 2

GeorgJ..a 2 1 2

Idaho 1 1

Ill1.no1.s 1 2

IndJ.ana 1 1

Kentucky 1 2 2

Lou.1.s1.ana 1 2

Maryland 1 2

HississJ.ppi 1

!Ussour~ 1 2

Montana 2 1 2

Nebraska 1 1

Nevada 1 2

New Hampshire 1 2

New Jersey 1 2

New Jlexlco 1 2 2

North Carolina 2 1

Ohio 1 1

Oklahoma 1 1 2

Oregon 1 1 1

Pennsylvania 1 2

South Carolina 1 2

South Dakota 1

Tennessee 1 1

'1'exas 1

Utah 1 1

Virg1n1a 1 1

Washin;ton 1 1

Wyoming 1 2
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independent publ~c defender programs operating 1n each county of

the state and with very few except10ns are pr~ar~ly respons~ble

for capital representation at trial.
In a few statewide public defender systems such as Kentucky,

Haryland and New Jersey, there is a special statewJ..de un1.t

responsible for cap~tal representation at trial. In some cases,

attorneys from the central unit travel around the state to provide

representation. In other cases, these attorneys assist local
public defenders at trial. In addition, a special unit exists in
the Office of the State Public Defender of Ohio to assist local
public defenders or assigned counsel in representation at trial.

D~rect Appeal in Capital Cases

There are basJ..cally four types of systems in th.LS country
des1gned to prov1de representation on fJ..rst appeal in capital and
non-capital cases. The following mater~al descr.l.bes these systems.

1. Ad Hoc Ass~qnments .., There are several states that provide

for the ad hoc appointment of private attorneys on a case by case

basJ.s. In some states, all such appointments are made by the State
Supreme Court or the IntermedJ..ate Appellate Court. In other

states, all appointments on dJ.rect appeal are made by the tr1al

court. Further, the compensat10n for private counsel may be
specif~cally set out by statute or court rule, or may be left to

the discret~on of the appo1nting authority.
One of the features of this type of system is that there .l.S

no state appellate agency available to assure representation on

direct appeal and it is generally assumed that appointed trial
counsel will cont1nue representation on direct appeal. Examples

of death penalty states with this type of system are Alabama,

Arkansas, Georgi4, Idaho, M1SS1ssippi, Montana, South Dakota and

Texas.
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2. M~xed Systems - In other states where there are local

public defenders sharing representat~on with private attorney

programs, statutes or court rules may authorize the appo1ntment of
either private counselor the local public defender (where they

exist) and the compensation for the pr1vate bar ~s set in a s~11ar

fashion as for ad hoc assignments. There are a few examples in

this category where local public defenders are e1ther not

authorized to handle direct appeals, do not have money in their
budget to do so, or who have determined that ··~r conflict reasons
they w~ll not provide representation on direct appeal for

defendants that they have represented at tr1al.

3. Statewide Publ~c Defender Appellate Units - There are 11

death penalty states with a st3tew~de pub11c defender system that

has a spec1al appellate unit primarily respons~ble for

representation on direct appeal throughout the state, except in

confl~ct cases. Those states are Colorado, Connecticut, Delaware,

Kentucky, Maryland, ~ssour~, Nevada, New Hampshire, New Jersey,
New Mexico and Wyoming. In most of these states, the state publ~c

defender also has the ab~lity to refer any particular case to an

assigned counsel program, both in a confl~ct situat~on and when he
or she feels that the unit is overworked and the case can better

be handled by a private appointed attorney. Inmost circumstances,
the state public defender is able to prov~de compensat~on to the
private attorney from a special line item in his or her budget and

the state public defender sets the rate of compensation.
All of the examples in th~s category involve a system that ~s

totally state funded.

4. State Appellate Defender Program - Several states w~thout

a statew~de public defender system have chosen to establish an
1ndependent state appellate defense program which is respons~ble

for representat10n on direct appeal in most cases. Among the death
penalty states, th1S system exists 1n Cal~forn1a, Il11noLs, North
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Table 4-4
TYPe of System for Representation on D*rect Appeal

in CapJ.tal Cales

Appellate Appellate
'1'rJ.al P.O. P.D. A.C. Contract
Publ~c Statew.J.de Inde- ~rial '1'rial

State Defender Programs pendent Attorney Attorney

Alabama 2 J 1

Ar.1.Z0na 1 2 2

Arkansas 2 1 2

Cal~fornJ.a 1 2

Colorado 1 2

ConnectJ.cut 1 2

Delaware 1 2

FlorJ.da 1 2

GeorgJ-a 2 1 2

Idaho 1 1

IllJ..noJ.s 2 1 2

Ind~ana 1 1

Kentucky 1 2 2

LouJ..s.1.ana 1 2

Maryland 1 2

Hiss.1.ss.1PPJ. 1

Kissour.J. 1 2

Montana 2 1 2

Nebraska 1 1

Nevada 1 1

Rew HampshJ.re 1 2

Bew Jersey 1 2

lIew KeX1CO 1 2 2

Borth Carolina 1 2

Ohio 2 1 2

Oklahoma 2 1 2 2

Oregon 1 2 2

Pennsylvania 1 2

South Carolina 1 2

South Dakota 1

Tennessee 1 1

2'exas 1

Utah 1 1

Virg1n1a 1 1

WashJ.ngton 1 2

Wyoming 1 2
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Cap~tal Representat~on at State Post-Conv~ct~on

There are a number of systems employed among the death penalty

states for providing counsel at the state post-conviction level.
Each of these various systems is described below. Before beginning

this d~scussion, ~t should be pointed out that seven states

(Colorado I Connecticwt, Delaware, New Hampshire, New Jersey, Oregon

and South Dakota) have yet to have a cap~tal case reach state post­

conviction and t~us there ~s no information to supply. Because of
the fact that the whole process is in a state of flux, the

information we are about to describe is the best information

available and may, in a few cases, be subject to further review.

1. Trial Pub11c Defender Representation - In a few states,

the local public defender invo~ved 1n the trial of the case has a
pr~ary responsibi11ty to rema~n as counsel through state post-

convictJ..on in a number of cases. Examples include: ArJ..zona,

Ill.l.noJ..s, Montana, Nebraska, Pennsylvania and Utah. In the

maJor~ty of states, however, because of the ~ssue of potent~al

conflicts, the local public defender usually handles the case only

through d1rect appeal in state court.

2. Assigned Counsel Attorney or Newly Appointed Assigned

Counsel Attorney In a number of states, the primary
responsib~lityfor representation in state post-conv~ctionremains
e~ther with the assigned counsel who handled the trial or a new
prJ.vate assigned counsel is appointed. Examples include: Alabama,

Arizona, Idaho, Nebraska, Pennsylvania, South Carolina, Tennessee,

Utah, Virg~nia and Washington.

3. Contract Tr.1.al Attorney or Newly Appol.nted Contract

Attorney - In a few states, the contract attorney who represented
the defendant at trial or a newly appointed contract attorney

provides representation at the state post-convict~on level.
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Examples are: Idaho and Montana.

4. Appellate Defender Unit of Statew1de Appellate Defender

Program - In some states, the appellate defender un~t of the

statewide appellate defender program is prLmarily respons1ble for
representation in capital cases at state post-conviction. Examples

are: Kentucky, Maryland, Missouri, Nevada, New Mexico and Wyoming.

5 • Independent State Appellate Proaram· In some states I the

independent appellate public defender 1& pr~arily responsLble for

representation at the state post-conviction level. Examples are:
California, Florida, IllinL.s, Indiana, North Carolina, Ohio and

Oklahoma.

6. Volunteer Counsel - In a few states volunteer counsel is
the prLmary resource for representation in post-conviction capital
cases. Examples are: Alabama, Arkansas, GeorgJ.a, LouJ.sJ.ana,

~ssissippi and Texas.
Table 4-5 sets forth the type of system ava~lable for

representation in state post-convictJ.on capital cases. A n

analys~s of th~s table discloses that in 13 of the 29 states that

have had capJ-tal cases reach the state post-convictJ.on level,

pr~ary representation is provided e1ther by a statewide public

defender appellate unit or an 1ndependent state appellate program.

In seven states, pr~ary representation is provided by local trial

public defender programs. In only six states are volunteer counsel

identified as the pr~ary providers of representation and ~n one

of those states I Alabama, prLmary representation 18 also provided

by private court-appointed counsel.
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Table 4-5

System for Representation ~n State-Postconv~ct~on

Capl.tal Cases

Contract Appel-
Ale Tr1.al late Appel-

Tr~al Attorney P.D. late
Tr~al Attorney or New State- P.D.

PublJ.c or Contract wJ..de Inde- Volunteer
State Defender New Ale Attorney Program pendent Counsel

Alabama 1 1

ArJ.zona 1 1

Arkansas 1

Cal.1.forn1..a 2 1

Colorado*
Connect1..cut*
Delaware*

Flor~da 1 2

GeorgJ.a 1

Idaho 1 1

IllJ..DoJ.s 1 2 1

Ind~ana 2 1

Kentucky 1

Lou.1sJ.ana 1

Maryland 1

MJ..ss laSS J.ppJ. 1

Missour~ 2 1

Montana 1 1

Nebraska 1 1

Nevada 1 2 1

New Hampsh.l.re*
New Jersey*

New Hex.l.CO 1

North Carol1..na 2 1

OhJ..o 2 1

Oklahoma 2 1

Oregon·
Pennsylvan1.a 1 1

South CarolJ.na 1 2 2

South Dakota*

Tennessee 1

Texas 1

Utah 1 1

Virg.1nJ..a 2 1

Washl.ngton 1

Wyom~ng 1

*Ind~cates that no cap~tal case has yet to reach the state-postconv~ct~on

level.
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CHAPTER FIVE

RECOMMENDATIONS

The final sectJ.on of this report sets forth a series of

recommendations for ~provement 1n the representat~on of ~nd~gent

defendants in capLtal cases ~n Virginia at all levels - trial,
appeal and post-conviction. These are divided into two parts. The

first group includes the pr~ary recommendations wh~ch we feel are
essent1al and bas1c to improving the overall system for capital
representation. The recommendations in th~ second group are

important, but not as critical or fundamental as those in the first

group.

Pr~ary Recommendat~ons

1. Adequate compensat~on should be pa1d to court-appointed

counsel in VJ..rg~nia for all phases of cap1tal representation.

Desp~te confus~on and lack of data regarding the compensation of

attorneys for cap~tal representation, we are convinced that prJ.vate

court-appo~nted counsel must be adequately compensated at tr1al,
d.1.rect appeal and state post-convictJ..on in capital cases. The

current max~um hourly rate of $40 for out-of-court work and $60
for in-court work should be establJ..shed as the standard fixed rate
for all cap~tal case appointments, consistent with the fees paid
in the federal courts in the Fourth Cireuit . Furthermore, and most

important, court-appo~nted attorneys must be paid for the actual
number of hours worked, unless dete~1ned to be clearly
unreasonable. In such cases, the reasons for any reduction should
be spelled out by the judge in writing and a process for

administrative review should be establLshed.

2. Expenses for ~nvestigative services« expert witnesses, and

other necessary expenses of lJ..tigation in capital cases should be

approved as subm~tted unless determined to be clearly unreasonable.

Court-appointed attorneys can no longer be expected to fJ.nance
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necessary litigation expenses ~n capital cases out of the~r own

pockets. Furthermore, court-apPo1nted counsel in capital cases

should not have to consider whether or not a necessary expense of
litigation w~ll be re~ursed before contracting for the expense.

Contractors provJ.ding necessary IJ.tJ..gatl.on servJ..ces should be

assured that if they perfo~ these serv~ces, they w~ll be pa1d by

the state in a t~ely fashion.

3 • Public Defender programs appointed in cap~tal cases should

be reimbursed for both their time and expenses from a separate fund

established for this purpose. A brief examinatJ.on of public
defender workload and budget in Virg1nia established the fact that

they are unable to adequately prov~de representat~on in capital

cases at any level given their current staff1ng and budget. Under

these c1rcumstances we have some doubt as to whether or not they
should currently be appointed in any cap~tal case. We have stud~ed

the effect of capital case representat~on in publ~c defender

off~ces in a number of Jur1sdict~ons around the country and are

well aware of the burden of such cases on underfunded offices.

There are a number of publ~c defender off~ces in many jur~sdict~ons

that negot1ate special funds from their fund~n9 source in capital
cases. We feel that this must also be done in Virginia if publ~c

defender offices are to be expected to continue to handle these
cases. Because of the uncertainty of cost and expenses, we

recommend that a reasonable public defender hourly rate be

established and that the program be reimbursed by the state for all
hours devoted to capital cases and for all expenses of litigation,

unless determ~ned to be clearly unreasonable.

4. A Death Penalty Resource Center should be established by

the state to provide expert legal consult~ng serv~ces and other

necessary services to appo1nted counsel in capital cases at all

levels in V1rginia. Over the past few years a number of states

have establ~shedDeath Penalty Resource Centers des~gned to provide
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expert legal consulting services to court-appo.l.nted counsel ~n

capital cases. Most of the early development in this area centered

around statewide public defender programs Wh1Ch created special

death penalty un.l.ts with~n their program. Kentucky, Maryland and

Ohio were among the first to recognize the special needs associated
with capital cases and to provide such units for all three levels
of representation. J

Host recently, the United States Jud1cial Conference and the

Criminal Justice Act Division of the federal co·... 'Cts carried forward

these efforts to assure competent representation in federal habeas

corpus death penalty cases. Currently thirteen states - ~abama,

Arizona, California, Flor~da, Georg~a, Kentucky, Lou~sLana,

~ssissippi, North Carolina, Oklahoma, South Carolina, Tennessee

and Texas - have begun operat~on of their state resource centers

with a combJ.nation of federal, state and private funds. The states

of Illino1s, Indiana, Missour~, Nevada, Oh~o and Pennsylvan~a are

currently prepar~ng sLm~lar applications for such centers. Th~s

is expected to bring the total number of centers in operat~on by

1989 to 19.
These resource centers vary somewhat in the types of services

provided. Some centers provide back-up resources at all levels of

capital representation. Some are prllUarily limited to post­

conviction cases. The services provided include expert legal

consulting services to court-appointed attorneys, expert w~tness

lists, tracking of all cases, trainl.ng, law school clJ.DJ.cal

programs, computerized legal research and brief banks and

newsletters. Some centers also provide direct representat~on 1n

a few post-conviction cap1tal cases.
We believe that it is essential that such a resource center

be created in Virginia. For years, the Virgin1a Coa11t.Lon on Jails
and Prisons has performed many of these services on almost a

volunteer basis. In add~tion, a small university-based cl~nical

program has recently been started at Washington and Lee Law School
in the western part of the state. Despite these outstanding
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efforts, a fully funded, centrally located resource center .is

critically needed in VJ..rginJ.a. ThJ.s center could be created
.umnedJ.ately to provide these much-needed services to attorneys

prov~d~ng cap~tal representat~onat the tr~al level. The center's

responsibilities could be expanded to include state post-conviction

at a later date.
It is our underStanding that the federal government has funds

to sponsor the center's activities at the federal habeas corpus
level and would look favorably on an application for Virgin~a.

What is now necessary is a commitment from the Commonwealth of

Virginia to share in the fund~ng of the center.

5. An ~ndependent state off~ce of appellate defense should

be established to handle most death penalty cases on direct appeal,
as well as state post-conviction in capital cases as needed. As

previously indicated, 20 of 36 death penalty states have
established a state off~ce of appellate defense either as a un~t

of an existing statew~de publJ.c defender or as an independent

agency. Ind~ana and Florida have such a program exclusively for

post-convict10n cases. Experience has shown that such off1ces,

adequately funded, provide a high caliber of representation in

capital case appeals.
We strongly urge the creat~on of such an office in Virg~nia.

Wh11e it was not within the purview of this study, we would also

recommend that the new independent appellate defender agency be

created to provide representation ~n all cr~inal cases on appeal
subject to conflict and the availability of resources. This offJ.ce

could be created ~ediately to handle cases on appeal, and could

be expanded at a later date, to also handle representation on post­
conviction as needed. Because of the potential conflict of local

public defenders, we do not recommend that the office be created
within the existing Public Defender Commission. We favor rather,
the creat~on of a new independent state appellate defender agency

to provide these services.
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The five pr~a~ recommendat~ons set out above are absolutely
essential to the ~provement of representation 1n capital cases in
Virginia. We believe that they are all of equal ~portance and
their order of presentation should in no way indicate pr~ority.

The follow~ng seconda~ recommendations should also be considered

J.JIlportant, but in many cases would naturally follow or be

.l.ncorporated in the implementation of the f~ve prima~

recommendations.

Secondary Recommendat10ns

1. A system should be developed throughout the Commonwealth
of Vl.rginia to recruit, identify and select competent criml..nal

attorneys who are prepared to provide representation upon
appointment for capital cases at each of the three levels of

representatJ.on.

2 • A system should be developed to establish a set of

qualif~cation standards for court-appo~nted counsel in capJ.tal

cases in virg~nJ.a. The standards should include the requ.1.rements
of experience and expertise .1.n the crim~nal practice of law and

death penalty cases specifically. Consideration should be given
to the estab11shment of separate l~sts of attorneys qualified to

be appointed specifically to death penalty cases at trial, d1rect

appeal. and post-convict~on.

3. A systematic and continuous monitoring and tracking system

should be developed and implemented through a resource center or

other designated defense agency to assure that all cap~tal

defendants and death row inmates are represented by competent

counsel at all tLmes. This tracking system should be designed to

collect and maintain annual statistics regarding the numbers of
capital ind1ctments. death sentences, appeals, death row inmates,

72



and cases in the var10US stages of state and federal post­

conviction.

4. Two attorneys should be appointed in each death penalty
case at trial, direct appeal and state post-conviction unless it

is obvious that such a need does not apply.

5. A comprehensive and extensive training program should be
developed in the state for attorneys who are appointed and seek
appointment in capital cases. Special emphasis should be placed

on training in post-conviction capital cases.

6 • Existing computerized management information systems

should be revised and/or new systems developed to collect data

spec~fically on the fees and expenses required by court-appointed
attorneys and pub11c defenders in death penalty cases at all three
levels of representation in order to provide accurate data for

future planning and budgetary analysis. The tracking system
recommended above should be compatible and coordinated with these
other MIS record~ng death penalty data.

We have purposefully decided not to make a recommendation

regarding a specific type of system that would best meet the needs
for cap1tal cases at trial throughout the Commonwealth. We feel
that such a recommendation can only be made in light of an

appropriate system for representation in criminal cases generally.
We are aware that further discussions will continue to occur in

th~s area in the General Assembly and among the judiciary and the
bar. What is essential, however, is that any proposed system
spec~fically take into account the un1queness and importance of

capital representation as continued discussions develop.

73



APPENDIX C
LD5482555

1 D 12/13/88 Dev1ne C 12/14/88 LL

ss

2 SENATE BILL NO HOUSE BILL NO

3 A BILL to amend and reenact § 19 2-163 of the Code of V~rg1n1a,

4 relatlng to compensat1on of court-appo1nted counsel

5

6 Be 1t enacted by the General Assembly of V1rg1n1a-

7 1 That § 19 2-163 of the Code of Virg1nla is amended and reenacted

8 as follows·

9 § 19 2-163. Compensat~on of court-appointed counsel --Counsel

10 apPo1nted to represent an 1nd1gent accused 1n a cr1m1nal case shall be

11 compensated for h1S serV1ces 1n an amount f1xed by each of the courts

12 ~n Wh1Ch he appears accord1ng to the t1me and effort expended by hlm

13 1n the partlcular case, not to exceed the ~ounta spec~f1ed 1n. the

14 follow1ng schedule.

15 1 In a d1str1ct court, a sum not to exceed e%!ft~y-eT*-ae~~arS-

16 SIOO or such other amount as may be prov1ded by law, such amount shall

17 be allowed In any case wherein counsel conducts the defense of a

18 s1ngle charge aga1nst the 1nd1gent through to lts concluslon w1thout a

19 requ1rement for account1ng of tlme devoted thereto, thereafter,

20 compensat10n for addltlonal charges agalnst the same accused also

21 conducted by the same counsel shall be allowed on the bas~s of

22 addltlonal tlme expended as to such add1t1onal charges,

23 2 In a C1rcult court to defend a felony charge that may be

24 punlshable by death an amount deemed reasonable by the court, and to

25 defend a felony charge that may be punlshable by conf1nement 1n the

1



LD5482555 SS

1 state correct10nal fac111ty for a per10d of more than twenty years, a

2 sum not to exceed $5&&-$575 ; and to defend any other felony charge,

3 a sum not to exceed $~a&-$265 , and to defend any m1sdemeanor charge

4 pun1shable by conf1nement 1n Ja11, a sum not to exceed $~%5-S132 In

5 the event any case ~s requ1red to be retr1ed due to a m1strlal for any

6 cause or reversed on appeal, the court may allow an add1t10nal fee for

7 each case in an amount not to exceed the amounts allowable 1n the

8 1n1t1al tr1al

9 The C1rcu1t or d1str1ct court shall dlrect the payment of such

10 reasonable expenses incurred by such court-appo1nted attorney as 1t

11 deems appropr1ate under the c1rcumstances of the case. Counsel

12 appo1nted by the court to represent an 1nd1gent charged with repeated

13 v101at10ns of the same sect10n of the Code of Virginia, with each of

14 such v101at10ns ar1s1ng out of the same 1nC1dent, occurrence, or

15 transaction, shall be compensated 1n an amount not to exceed the fee

16 prescr1bed for the defense of a s1ngle char.ge;,...... *~£-such offenses are

17 tr1ed as part of the same Jud1c1al proceed~ng. The tr~al judge shall

18 cons1der any quldel1nes establlshed by the Supreme Court but shall

19 have the sole dlscret10n to fix the ~ount of compensat10n to be pa1d

20 counsel apP0l.nted by the court to defend a felony charge that may be

21 pun1shable by death.

22 The C1rcu1t or distr1ct court shall d1rect that the forego1ng

23 payments shall be pa1d out by the Commonwealth, 1£ the defendant 1S

24 charged w1th a vlolat10n of a statute or, by the county, C1ty or town,

25 1£ the defendant lS charged wlth a v101at10n of a county, Clty or town

26 ord1nance, to the attorney so aPPo1nted to defend such person as

27 compensatl0n for such defense.

28 Counsel represent1ng a defendant charged wlth a Class 1 felony
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1 may subm1t to the court, on a monthly basIs, a statement of all costs

2 ~ncurred and fees charged by h1m 1n the case dur1ng that month

J Whenever the total charges as are deemed reasonable by the court for

4 WhlCh payment has not prev10usly been made or requested exceed $1,000,

5 the court may d1rect that payment be made as otherW1se prov~ded In

6 thIS sect10n

7 When such d1rect1ve 15 entered upon the order book of the court,

8 the Commonwealth, county, C1ty or town, as the case may be, shall

9 provlde for the payment out of 1tS treasury of the sum of money so

10 spec1f1ed If the defendant 1S conv1cted, the amount allowed by the

11 court to the attorney apPo1nted to defend h1m shall be taxed aga1nst

12 the defendant as a part of the costs of prosecut10n and, 1£ collected,

13 the same shall be pa~d to the Commonwealth, or the county, C1ty or

14 town, as the case may be. An abstract of such costs shall be docketed

'5 In the Judgment docket and execut10n lien book malnta1ned by such

~6 court
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Overview

At previous meet1ngs, subcornrn1ttee members requested
1nformat1on on several cost 1ssues related to 1ndlgent
defense. The 1ssues are:

• Cost of 1nmate representat10n

• Cost of death penalty cases

• Cost of court asslgned counsel fee lncreases proposed
by the Vlrglnla Bar ASSoc1atlon Speclal Comm1ttee on
Ind1gent Defendants

• The cost effect1veness of a statewlde pub11c defender
system when compared to the eXlstlng lndlgent defense
system uSlng current compensatlon rates

• The cost effect1veness of a statewlde pub11c defender
system when compared to the eXlstlng 1nd1gent defense
system uSlng compensat1on rates proposed by the VBA

• Comparlson of the staff1ng and fundlng of PubllC
Defenders and Commonwealth's Attorneys

Two other ltems requested were an ldentlf1cat1on of the
cost break pOlnt for a statewlde publlC defender system and
cost of a statew1de publlC defender system less overhead cost.

Followlng 15 a detalled analysls of these 1ssues ~n the
order they are Ilsted.

Cost of Indigent Inmate Representation

• §53.1-40 of the Code states:

The Judge of a Clrcu1t court In whose county or Clty a
state correctlonal faClllty 15 located shall, on
mot10n of the Commonwealth's Attorney for such county
or Clty, when he 15 requested to do so by the
super1ntendent or warden of a state correct1onal
faC111ty, apPolnt one or more dlscreet and competent
attorneys-at-law to counsel and aSs1st lndlgent
prlsoners thereln conflned regardlng any legal matter
relatlng to thelr lncarcerat1on.

An attorney so apPolnted shall be pald as d1rected by
the court from the crlmlnal fund reasonable
compensatlon on an hourly bas1s and necessary expenses
based upon monthly reports to be furn1shed the court
by hlm.
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Table 1
Indigent Inmate CAA Cost Analysis

Flscal
Year

1984
1985
1986
1987
1988

Defendant
Total

na
4566
9686
8480
8614

Total
Costs

$193,853
$191,603
$272,609
$338,645
$375,719

Avg Per
Defendant

na
$41.96
$28.14
$39.93
$43.62

• As Table 1 shows, the costs of prov1d1ng representat10n for
1nd1gent 1nmates has 1ncreased from $193,853 1n FY 1984 to
$375,719 1n FY 1988. However, th1S 1ncrease has been
1ncons1stent w1th number of defendants and average cost per
defendant r1s1ng and fal11ng from year to year.

Cost of Class 1 Felonies

• Table 2 d1splays the growth 1n the court ass1gned attorney
costs for class 1 felony or death penalty cases. S1nce the
removal of the cap on fees for these cases, the average
cost per defendant has 1ncreased considerably. However,
due to problems related to th1S offense category 1n the
data collect1on system, the data for FY 1986 and FY 1987
are est1mates. These costs 1nclude attorneys fees but not
related expenses Wh1Ch are grouped w1th1n other cost codes
and cannot be separated.

Table 2
Class 1 Felony CAA Cost Analysis

F1scal Defendant Total Avg Per
Year Total Costs Defendant

1985 91 $71,395 $784.56
1986 62 $214,457 $3,458.98
1987 102 $254,467 $2,494.77
1988 92 $332,622 $3,615.46
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Costs of Fee Increases for QAA

• The f1nal report of the V1rglnla Bar ASSoc1at1on Spec1al
Comm1ttee on IndIgent Defendants, The Defense of IndIgents
ln V1rglnla: A Consensus for Change, October 1988, found
that fee schedules for court appo1nted counsel 1n
non-cap1tal cases# and fees actually awarded 1n capItal
cases, are much too low.

The Comrn1ttee unan1mously f1nds that the fee schedules
In non-capItal cases, and the fees actually awarded ~n

cap1tal cases, are much too low, even cons1der1ng the
1ncreases 1n fees enacted by the General Assembly 1n
1986 and 1987.

There was an overwhelming consensus among the
respondents to the Comm1ttee's quest1ona1re that the
current fee schedules 1n non-capltal cases (96.1% to
97.6%, dependlng on the part1cular fee schedule) and
the fees actually awarded 1n cap1tal cases (79%) are
too low. See Consultants' Report, supra, at 15, 83-84

• The Spec1al Comm1ttee recommended the followlng:

The General Assembly should adopt 1mmed1ately a phased
1n program to 1ncrease the current fee structure for
court apPo1nted counsel to the nat10nal average by
1992. Spec1f1cally:

a. Dur1ng 1tS 1989 seSS10n, the General Assembly
should amend §19.2-163 to increase the maximum fees
payable to court appo1nted counsel 15\ -- to $100 for
a s1ngle charge 1n d1str1ct court, $575 for a felony
charge in C1rcult where the offense 1S punishable by
conflnement for more than 20 years, $265 for any other
felony charge In circuit court, and $132 for any
mlsdemeanor charge 1n c1rcuit court where the offense
18 punishable by conf1nement 1n Ja11.

b. The General Assembly should contlnue to increase
the maX1mum fees payable to court apPo1nted counsel
each year 1n an amount suff1Clent to ensure that, by
1992 and thereafter, V1rg1n1a ranks In the upper half
of the states wlth regard to such maX1mum fees.

• Table 3 shows the varlOUS proJected ~ncreases In overall
expendltures as a result of ra1s1ng fees 15% 1n FY 1989 and
20% each year thereafter untll the proJected nat10nal cost
per case average of $271 is reached 1n FY 1992.
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• The proJected nat10nal average was calculated uSlng the
annua11zed nat10nal per average case cost growth rate of
3.3% between 1982 and 1986. It 15 1mportant to note that
the projectlon uses a FY 1988 base11ne of cases and assumes
no 1ncrease In caseload. Increases In the caseload wlll
result 1n a proportlonate rlse 1n costs.

• As Table 3 shows, the cost of a 15% 1ncrease In FY 1990 lS
$1,674,196 whl1e the cost to reach the national average
cost per case by 1992 will require an increase of
$11,018.444 or 98.72\ over the amount expended In 1988.

Cost Effectiveness of Statewide Public Defender System

General:

• The model developed for the Joint Study Comm1ttee by the
Spangenburg Group 1D 1985 provides a means for compar1ng
the cost of the eX1st1ng system of lndigent defense in
V1rg1nia wlth that of a statewide public defender system.
It 1S based on a divis10n of dut1es that assumes 75% of the
total 1nd1gent trlal cases will be asslgned to the publlC
defender system while the rema1n1ng 25% will be handled by
the pr1vate bar due to conflict of interest or pub11c
defender overload.

• The model provldes a method for determining the costs of
publlC defender offices and private bar for all types of
1nd1gent cases. However the cost of class 1 felon1es,
appeals and ind1gent inmate cases are treated differently
from other cases.

• All calculations are based on the total FY 1988 1nd1gent
caseload of both the existing court ass1gned system and the
publlC defender off1ces.

Class 1 felony ••..•.........••..•..... 92
All other felon1es ••...•......•••. 25,707
All Juven11e ....•................. 1S,344
All m1sdemeanors 34,657
Appea 1s • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 9 84
Ind1gent Conv1cts ....•.•........... 8,614

Total Cases •••••••••••••••••••••••• 85,398

80% of the felony cases w111 have a pre11mlnary
hear1ng 1n a lower court.
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Determ1n1ng PubllC Defender Off1ce Staff1ng and Costs:

• Annual per tr1al attorney caseload standards in the model
are as follows:

Felonies (non-capital) •...••.....•.•. 200
MJ.sdemeanors •.•.••••••••..••.•.•.•.•. 425
Juvenile ..••..............•••..•..... 250

• Support staff1ng and costs are calculated at the follow1ng
rate:

- 1 1nve5t1gator for every 8 attorneys
- 1 secretary for every 4 attorneys
- Salar1es are statew1de 'average for eX1sting public

defender offJ.ces as of June 30, 1988.
- Fr1nge benefJ.ts are 21.05% •
- Overhead or non-personnel serV1ces 15 10% of

total personnel costs.

• ApPYlng the prev10us standards, It 15 proJected that:
- 204 tr1al attorneys w111 be requ1red to provide

representat10n 1n the 56,849 public defender
cases.

- The attorneys Will require a support staff of 2S
1nvestigators and 51 secretar1es.

- Total costs for a statewide public defender
trial unit are estimated to be $9,819,997.

• The Spangenburg model also proposes that appeals work be
sp11t evenly between the pr1vate bar and and a pub11c
defender appellate unit. Appeals attorney caseloads were
estab11shed at 35 cases annually per attorney. Support
staff 18 prov1ded at the rate of one secretary for every
two attorneys. Overhead is calculated at a 20% rate.

• Apply1ng the above standards, 14 appellate attorneys will
be requ1red for the 492 appeals ass1gned to the public
defender system. These attorneys will require a support
staff of 7 secretar1es. Total cost of the appeals unit is
$737,174.

• A central administrative unit will be required for a
statewide pub11c defender system. The model projects these
costs at 5.4% of the operat1ng costs of the tr1al and
appeals un1ts or $570,033.

• One t1me start up costs of 5.8% or $612,258 are also
estlmated. Th1S est1mate was provlded by the V1rgin1a
PubllC Defender Comm1ss1on.
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• The total projected cost of statew1de publlC defender
off1ces 1S as follows:

Tr1al Attorney Un1t ...••.......... $9,819,997
Appellate Attorney Un1t •....•.•.•••.. 737,174
Adm1nlstrat1ve Un1t 612,258

Total •••••••••••.•••••••••••••••••$11,127,204
One t1me Start Up 612,258

Determ1nlng Prlvate Bar Costs:

• As prev10usly noted, the model assumes 25% of the 1ndlgent
trial cases w1l1 be ass1gned to the pr1vate bar and that
appeals wl11 be dlvlded evenly between the pub11c defender
offlces and the prlvate bar. The model also proposes that
lndlgent lnmate representatlon rema1n exclus1vely a
functlon of the pr1vate bar.

• The number of 1nd1gent cases assigned to the private bar In
a statewlde publlC defender system, uS1ng FY 1988 cases,
would be as follows:

Felonles (non-capital) .............•.. 6,449
Juvenlle .............•................ 3,836
M1sdemeanors ..........•..•..•......•.• 8,664
Appea Is ........•........................ 492
Ind1gent Inmates .........•.••.•...•... 8,614

Total Cases ••••••••••••••••••••• 28,055

• USlng the above caseload data and FY 1988 average cost for
each of these case types, the private bar costs under a
statewide public defender sytem are estimated at $3,128,449

EX1stlng System Versus Statew1de Public Defender:

• The cost of private bar assignments and pub11c defender
off1ces, when added, const1tute the total cost of a
statewide public defender system. US1ng the FY 1988
caseload data, thlS cost totals $14,255,653.

• Table 4 compares the cost of the present 1ndlgent defense
system and a statew1de pub11c defender system. As the
table shows, for FY 1988 a statewide public defender system
would cost $545,084 more than the ezisting system.
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• Table 4 also shows the effect of the V1rg1n1a Bar
ASsOc1at1on lncreases in court ass1gned attorney fees
proposed through FY 1992. The 15 % fee 1ncrease proposed
for FY 1990 w111 result 1n a statew1de pub11c defender
system belng less expens1ve than the eX1st1ng system by
$103,484. As fees increase, the savings shown by a
statewide public defender system increase accordingly. (In
order to prov1de a more realistic compar1S0n, publlC
defender costs were lnflated by 5% in each future year.)

• When the fee schedule surpasses the nat10nal average, a
statew1de publlC defender system would save $4,986,973 over
the eX1stlng lndlgent defense system.

• The cost break point for the existing system and a
statewide public defender occurs when fees are increased by
14.07\ or when the per case average reaches $159.69.

Public Defenders and Commonwealth's Attorneys

• As of June 1988, staff1ng for 121 Commonwealth's Attorneys
off1ces cons1sted of 229 full t1me attorneys, 121 part tlme
attorneys and 215 cler1cal personnel.

• In comparlson, the 9 eX1stlng Pub11c Defender off1ces were
staffed by 38.52 full t1me equlvalent attorneys, 10.33
1nvest1gators and 16.88 clerlcal personnel.

• Table 5 displays staffing and costs of the Commonwealth's
Attorneys offlces, existing Pub11c Defender offices and a
statew1de Public Defender system. However one should use
cautlon in compar1ng this 1nformat1on S1Dce factors such as
workload and scope of responslbility may vary signlficantly.

Table 5
Budget and Staffing Levels

Atty Atty
Offlce ~ ...:u:r- P/T Inv Cler

Commonwealth's
Attorneys $18.2M 229 121 0 215

PubllC Defender
EXlstlng $2.5M 38.5 0 10.3 16.8

PubllC Defender
Statew1de $ll.lM 218 0 25 51
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LD9022555
APPENDIX E

1 D 12/15/88 Dev~ne C 12/21/88 LL

2 HOUSE JOINT RESOLUTION NO .....

LJ

3 Request~ng the Department of Plann~nq and Budget, w~th ass~stance from
4 other agenc~es and organ1zat~ons, to study certa1n 1nd~gent

5 cr~m1nal defense cost 1ssues.

6

7 WHEREAS, defendants 1n cr1m1nal cases have a const1tut10nally

8 guaranteed r1ght to competent counsel; and

9 WHEREAS, the costs to the Commonwealth of prov1d1ng

o const1tut10nally suff2C1ent counsel to 1nd1qent cr1m1nal defendants

1 has 1ncreased by 167 percent over the last ten f1scal yearsi and

2 WHEREAS, the 1985 Sess10n of the General Assembly created, and

3 subsequently cont1nued, a Jo~nt subcomm1ttee to study 1ssues 1nvolv1ng

4 the cost and qual~ty 0-£ cr~m~nal defense serv1ces prov1ded to 1nd1gent

5 persons; and

6 WHEREAS, the Jo~nt Subcomm1ttee found that desp1te recent

7 1ncreases ~n the maX1mum fees for court-appo1nted attorneys in

8 cr~m1nal cases, V~rg~n~a st~ll ranks forty-e~qhth among states 1n the

9 average amount pa1d for representat10n 10 each casei and

o WHEREAS, the J01nt Subcomm1ttee found that low fees have resulted

1 ~n a dw~nd11ng pool of attorneys who are w~111ng and able to accept

2 court appo~ntrnent 1n cr~m~nal cases 1nvolv1ng 1nd1qentdefendants,

3 therecy ~mpa1r1ng the ab~l~ty of the Commonwealth to meet the

4 const1tut10nal mandate under the current system to prov1de legal

5 representat10n for 1nd~gent defendants; and

6 WHEREAS, the V1rg1n1a Bar ASSOc1at1on Spec1al Comm1ttee on

1



WHEREAS, the V~rg1n1a Bar ASSOc1at1on Spec1al Co~~ttee also

recommended the creat~on of a pub11c defender system 1n those areas of

the Commonwealth where ~t can be shown to be cost effect~ve and where

there ~s a preference or demonstrated need for such a system, and

WHEREAS, the Jo~nt Subcomm1ttee be11eves a deta~led cost analys~s

1S necessary to properly evaluate the 1nd~gent defense systems

currently used ~n the Commonwealth and to develop the most cohes~ve,

cost-effect1ve and const1tut10nally suff~c~ent system for the

Commonwealth; now, therefore, be 1t

RESOLVED by the House of Delegates, the Senate concurr1nq, That

the Department of Plann1ng and Budget, 10 conJunct10n w1th the Pub11c

Defender Comm~ss10n, the Execut~ve Secretary of the Supreme Court, the

Department of Cr~m1nal Just1ce Serv~ces and other affected agenc1es

and organ~zat~ons, ~n1t1ate a study to develop and recommend a

cohes1ve, cost-effect1ve plan for the operat1on of a system of legal

representat~on for ~nd1gent cr~m~nal defendants_ The study should

1nclude- (~) analys1s of the workload, staff1ng and salary levels 1n

the eXl.st'lrlg publ~c defender off~ces and recommendatJ.on of appropr~ate

standards and cr1ter~a that can be app11ed J.n eX1st~ng and future

LD9022555 LJ

1 Ind~gent Defendants has recommended that the maX1mum fees allowed to

2 court-appo1nted counsel be ~mmed1ately 1ncreased by f~fteen percent

3 and that further 1ncreases be approved to ensure that by 1992 the

4 Commonwealth ~s allow~nq court-appo~nted counsel compensat~on Wh1Ch

5 approx~mates the national average; and

6 WHEREAS, prel~m~nary analys~s ~nd~cates that, upon ~mplementat10n

7 of the recommended fee ~ncrease, a statew1de publ~c defender system

8 w~ll be more cost effect~ve than the court-appo1nted counsel system;

9 and

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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LD9022555 LJ

1 off1ces statew~de, (~~) compar1son of the cost effect1veness of

2 pr~vate bar, court-apPo1nted representat10n versus a pub11c defender

3 system w~th~n each Jud~c1al c~rcu~t, (~~~) recommendat~ons for

4 1mplementat10n of changes 1n those C1rcu1ts where a more

5 cost-effect1ve system 15 1dent1f1edj and (1V) evaluat10n of the.

6 feas1b111ty and cost effect1veness of estab11sh1ng a state appellate

7 defender off1ce.

8 The Department shall per10d1cally report on the progress of the

9 study to the J01nt Subcomm1ttee Study1ng Cr1m1nal Defense Systems for

10 the Ind~gent and shall complete 1tS work and make 1ts recommendat~ons

11 by July 1, 1989.

12
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LD9021555 APPENDIX F BH

1 D 12/16/88 Dev~ne T 12/19/88 bIh

2 HOUSE JOINT RESOLUTION NO .....

3 Request~ng cont~nuat10n of the Jo~nt Subcomm~ttee Study~ng Alternat1ve
4 Ind~gent Defense Systems.

5

6 WHEREAS, the 1985 Sess~on of the General Assembly created a J01nt

7 subcomm1ttee to study 1ssues ~nvolv~ng the cost and qua11ty of

8 ~nd~gent defense serv~ceSi and

9 WHEREAS, the Jo~nt Subcomm~ttee has recommended 1ncreases 1n the

10 maX1murn fees awarded to court-appo1nted counsel and creat~on of

11 add1t1onal publ~c defender off1CeSj and

12 WHEREAS, over the years the J01nt Subcomrn2ttee has cont~nued to

13 evaluate the effects of 1mplementat10n of those recommendat1ons on the

14 cost and ava11ab111ty of legal representat10n for 1nd1gent cr1m1nal

15 defendants; and

16 WHEREAS, the V1rg~n1a Bar ASSOc1at1on Spec~al Comm~ttee on

17 Ind~gent Defendants has recently completed ~ts study and made 1ts

18 report and recommendat~ons to the J01nt Subcomm~ttee; and

19 WHEREAS, the Spangenberg Group, Inc., an 1ndependent consultant

20 prov1d1ng aSs1stance to the Jo~nt Subcomm1ttee pursuant to a grant

21 from the V1rg1n1a Law Foundat~on, has recently completed 1tS work and

22 subm1tted a report and recommendat10ns to the J01nt Subcomrn1ttee

23 regard~ng prov~s10n of counsel 1n post-conv1ct1on appellate

24 proceed1ngs, and

25 WHEREAS, the Supreme Court of the Un1ted States has recently

1
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1 granted cert~orar1 ~n a case quest10n~ng the const~tut1onal

2 suff~c~ency of the current system of prov~d1nq counsel 1n

3 post-conv1ct~on appellate proceed1ngs 1n cap1tal murder caseSi and

4 WHEREAS, the Jo~nt Subcomm1ttee be11eves that many of the

5 recommendat1ons made would ~mprove the current 1nd1gent defense system

6 1n V1rg1n1a but could not be 1mplemented W1thout a greater fund1ng

7 comm~tment and further studYi and

8 WHEREAS, ~ncreas~nq demands are be1ng made on the Cr~m~nal Fund,

9 and the J01nt Subcomm1ttee be11eves add1t10nal fund sources must be

10 1dent1f1edi and

11 WHEREAS, the J01nt Subcomm1ttee 1S request1ng the Department of

12 Plann1ng and Budget to prov1de a cost analys1s of the alternat1ve

13 recommendat10ns be~ng cons1dered, 1n order to prov1de the Commonwealth

14 w1th a cohes~ve, const~tut1onally suff~c~ent and cost effective

15 1nd1gent defense system; now, therefore, be 1t

16 RESOLVED by the House of Delegates, the Senate concurr~nq, That

17 the J01nt Subcomm~ttee Study1ng Ind~qent Defense Systems be continued

18 to allow further analys1s of the recommendat1ons under cons1derat10n.

19 The membersh1p of the J01nt Subcomm1ttee shall rema1n the same, W1th

20 any vacancy be1nq f111ed 1n the same manner as the or1q1nal

21 apPo1ntment. The J01nt Subcomm~ttee shall complete 1tS work 1n t~me to

22 subm1t 1ts recommendat10ns to the 1990 SeSS10n of the General

23 Assembly.

24 The 1nd1rect costs of th~s stuay are est1mated to be $10,650i the

25 d1rect costs of th1s study shall not exceed $6,480.

26 #
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