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SUBCOMMITTEE STUDYING ISSUES PERTAINING TO 
DRUG ASSET SEIZURE AND FORFEI!EJRE 

1. AUTHORITY FOR STUDY 

House Joint Resolution 40, agreed to by the 1988 General Assembly, dlrects 
the Virg~nia State Crime Commiss~on to "(1) evaluate the effectiveness of 
Virginia's Asset Seizure and Forfeiture Program in criminal cases, (xi) 
evaluate methods to improve said program, and (111) make any recommendation 
the Commission frnds appropriate", (See Appendix A). 

Sectron 9-125 of the Code of Viralnia establishes and dlrects the Virglnia 
State Crlme Commission (VSCC) "to study, report and make recommendations an 
all areas of public safety and protection", Section 9-127 of the Code of 
Virainia provzdes that "The Commission shall have the duty and power to make 
such studies and gather information and data In order to accomplrsh rts 
purposes as set forth in S9-125. l ., and to formulate its recommendatxons to 
the Governor and the General Assembly." SectLon 9-134 of the Code of Virainxa 
authorizes the Commisszon "to conduct private and public hearings, and to 
deslgaate a member of the Commzsslon to preszde over such hearangs." The 
VSCC, In fulfilling its legislative mandate, undertook the Drug Asset Selzure 
Study as directed by House Joint Resolutron 40, 

2, MEMBERS APPOINTED 

On Aprxl 19, 1988, Senator Elmon T. Gray of Sussex County, Chalrman of the 
Virginia State Crime Commission, appointed Speaker of the House of Delegates, 
A, L. Ph~lpott, to serve as the cha~rman of the Subcommittee on Drug Asset 
Seizures and Forfeitures. Members of the Crlme Comm~ssioa who served on the 
subcommittee are: 

Speaker A, L. Phllpott of Henry, Subcomm~ttee Charrman 

Senator Elmon T. Gray of Sussex 

Senator Howard P. Anderson of Halifax 

Delegate Raymond R. Guest, Jr. of Front Royal 

Delegate Warren G, Stambaugh of Arlington 

Delegate Cl~fton A. Woodrurn of Roanoke 

Mr, Robert F, Horan, Jr. of Falrfax 

Mr. H. Lane Kneedler, Chref Deputy Attorney General 



EXECUTIVE SUMMARY 

The full Crime Commission met on October 18, 1988 and received the report 
of the subcommxttee. After careful cons~deration, the findings and 
recommendatrons of the subcommittee were adopted by the Commiss~on. Durzng the 
course of the study the subcomrnlttee met on four occasions, heard significant 
public testimony from the law enforcement communaty, and was addressed by 
public officials on the status and use of the Literary Fund, and on current 
auditing procedures regarding money received from the federal government vaa 
the asset sharing program. 

The information received by the subcornattee showed a great need for money 
to combat drug trafficking and that seized/forferted assets are a great source 
for such money. Some of the law enforcement needs are currently met by the 
federal government's shaxlng of forfeature proceeds wlth local law enforcement 
agencres. 

Virginia does not have an equivalent program whereby forfezted proceeds 
are returned to law enforcement. Rather, pursuant to Virglnia law, all 
forfe~ted proceeds other than conveyances are dlverted to the Lsterary Fund. 
As a result, Virglnla's statutes are lxttle utilzzed. (Thas is reflected by 
the total of all types of forfextures received by the Literary Fund sn the 
most recent f~scal year ($150,221).) 

The subcommittee also learned of legxslation pending at the tlme of this 
writing in the U. S. Senate (HR 5210, passed by the House of Representatives 
September 22, 1988) whrch could end the federal asset sharlng program in 
Virginia, poznting up the urgency of a change in Virginla law. 

Finally, the subcommzttee recognized the need for a clear and unzfled drug 
forfeiture statute, superior to the fragmented statutory scheme now in place 
which Incorporates Virginia Code s4-56 (conveyances subject to forfeiture for 
transport of lllegal liquor). Upon finding that a great need exists for a 
return of forfeitures for law enforcement use and upon findzng that the 
Literary Fund would suffer almost no loss whatsoever xf such a return were 
made, and upon recogaitlon of the need to clarify current law, the 
subcommzttee made the following recommendations: 

A, Amend the Virqania Constitution 

Amend Article VIII, Section 8 of the Virginia Constitution to allow the 
return of drug forfeiture assets to the state treasury for the purpose of 
promoting law enforcement. This amendment would change the current 
ccnstitutional provlslon requiring all forfeitures go to the Literary Fund. 

B. Add Viralnla Code Chapter 22.1 (s19.2-386.1 et sea.) 

Proposed Chapter 22.1 is a comprehensive drug forfeiture statute whlch 
eliminates reference to the illegal l~quor/forfeiture statute, clarifies 
procedures such as notice and filing procedures, revenue, etc. It establishes 
that forfeiture IS a clvil proceeding independent of any crimlnal actlon and 
explicitly sets a standard of proof (by a proponderance of the evidence) and 
establxshes who must bear the burden of proof on which issues. Altogether, ~t 
LS a clearer, drug-specif~c forfeiture statute whlch reflects policy implicxt 
in current law. 



C. Add Virainla Code s58.1-3127.1 

Proposed Virglnia Code s58.1-3127.1 is an essential restatement of 
existlng s58.1-3127 but makes it clear that monles to be delivered to local 
law enforcement agencies by virtue of the federal forferture asset sharing 
program be audited and accounted for by the treasurer, as are other funds 
received by a city or county. 

D. Amend Viruinla Code Section 52-4.3 

The proposed amendment to Virglnia Code s52-4.3 (State Police Drug 
Xnvestlgation Special Account) makes it clear that the trust fund may recelve 
monies from the federal government by virtue of the federal forfeiture asset 
sharing program. 

4. STUDY DESIGN 

The Subcommittee held three meetings and one publ~c hearing; conducted 
surveys of appropriate people and l~terature, polled law enforcement agencies 
in and outszde the state, and submitted a report of xts findings and 
recommendat~ons: 

Meetinas : 

1st Subcommittee Meeting: 

Public Hearing: 

Second Subcommittee Meetlng: 

Final Subcommittee Meeting: 

Reports: 

Initial Staff Study: 

Update for Subcommittee Revlew: 

Second Update for Subcommittee Review: 

Third Update for Subcommittee Review: 

Subcornattee's Report to Full Commxssion: 

5.  SCOPE OF STUDY/OVERVTEW 

A. Issue Identiflcatlon 

June 9, 1988 

July 27, 1988 

August 31, 1988 

September 27, 1988 

June 9, 1988 

July 27, 1988 

August 31, 1988 

September 27, 1988 

October 18, 1988 

The first task .of the Comm~ssion was to ldentlfy the actual issues at hand 
in more spec~fic terms than described In House Joint Resolution No. 40, in 
order to establish, and lim~t, the parameters of the study. This was 
accornpllshed by an intensive literature search and contacts wlth law 
enforcement officials at the state local and federal level, including the 
Unlted States Department of Justice Forfeiture Dlvxslon. 



The major issue, impllcit In the study resolut~on, is whether Virglnia 
should amend its constztutxon so as to direct assets forfelted as a result of 
drug arrests to the state treasury instead of to the Literary Fund. 
(Virgrnxa's Constitution currently mandates that all fines and forfeitures be 
pald to the Llterary Fund. Virginia Constitution Artzcle VLIT, Sectlon 8. 
(See, Sectlon 8.B. of t h ~ s  report.)) 

Inqulry was lnitlated by the subcommittee with the major questron rn mlnd, 
"What, if anything, needs rmprovement An Virginia's current forfeiture law?" 
The predominant response was that Virginia's forferture law was not belng much 
utillzed because local law enforcement officers, worklng xn concert with 
federal agents and pursuant to federal forfexture laws, could guarantee a 
return of a share of forfeited assets to the local law enforcement agency. 
(See, Survey Results, at page 13). Inasmuch as drug law enforcement is 
expensive, local law enforcement regards replenishment of the coffers as an 
opportunity not to be mlssed. The federal government provides for ~ t ;  
Virg~nia does not. The maJor problem zdentified, the following questions are 
presented: 

1, What sum of money, represented by total forfeited asset value, 
is at issue? 

2.  How much money is the Llterary Fund loslng as a result of the 
federal asset sharlng program? 

3. How widespread IS the utxllzat~on of federal asset sharing among 
Virgxnza's local governments~ 

4. To what degree 1s the Virginla forferture scheme belng utxl~zed? 

5. Should Virg~nia's drug asset forfeiture procedure be streaml~ned 
to approximate that of the federal government? 

6 .  Is there a workable statutory remedy to the problem without a 
constxtutional amendment? 

7. Would a constitutional amendment and a change In forfelture 
statutes effect a desirable change in Virginia's drug enforcement 
program? 

8. What controls are currently in force to guarantee audit and 
accounting of funds recelved by local governments by virtue of the 
federal asset sharing system? 

9, What are the lrrnlts of control Virgxnia can place on the receipt 
of shared asset funds? (Assumes no constitutional amendment or 
continued use of federal asset sharlng program pending amendment.) 

10. How have other states utilized the federal asset sharlng program 
in concert with their own forfexture laws' 

11. What are the features and limitations of the federal asset 
sharlng program and by what authorlty does it operate? 

12. What are the features and lxmitations of Virginla's drug asset 
forfezture law and by what authorlty does 1t operate' 



Complete statutory authority for both Virginla and Federal drug asset 
selzure and forfeiture procedures was compiled. (Federal Statutes 
included herein at Appendix Be) 

An informal telephone survey of law enforcement officers both In 
Virginia's populous and rural areas was conducted, whxch included Chiefs 
of Police, Sheriffs, Narcotics Officers, etc. A mail survey was also 
conducted. (See, Appendax C for a copy of the survey.) 

Numerous local prosecutors were contacted. (See, Acknowledgements, 
at Page 17) 

Input was also sought from the Virginia Attorney General's Office; 
the Virglnia State Pollee; the Department of Criminal Justice Services; 
the U. S. Attorney's Office in the Eastern and Western Districts of 
Virginia; the U.S. Department of Justice, Forfeiture Division; the U. S. 
Marshall's Service rn Richmond and Natlonal Headquarters, McLean, 
Virginia; the Drug Enforcement Administration, In Richmond and Washxngton, 
D. C.; the Federal Bureau of Investigation; and numerous other people and 
agencles in Virginla, other states, and the federal government (See, 
Acknowledgements, at Page 17.) 

An extensive literature survey was conducted. (See, Bzbl~ography, at 
Page 18.) Many of the documents researched are available for ~nspectlon 
at the Crime Conuniss~on staff office. 

Virginia's drug asset forfeiture law 1s codifled at Viralnla Code 
s18.2-249 incorporating s4-56 (~llegal alcoholic beverage forfeiture statute), 
mutatls mutandis. 

Virglnla's current law (amended effectxve July 1, 1988) provzdes for 
seizure of property, real and personal, used in substantial connection wlth 
lllegal commerce in controlled substances. Viralnia Code Ann. s18.2-249 (A) 
(1) (1988). However, real property may not be selzed unless the vlolatlon 
carries a minimum five year sentence. Virginia law also allows for selzure 
of everythlag of value, furnlshed or lntended to be furnlshed in exchange for 
a controlled substance, and money and real or personal property traceable to 
such an exchange. Vircpnla Code Ann. s18.2-249 (A) (1) and (11) (1988). 

With the exception of motor vehicles, boats, and arrcraft, all property 
s e l z e d  and forfelted (per s4-56)  1s forfeited to the Llterary Fund. Vehicles, 
boats, and aircraft may be used by the seizing agency, after demonstration of 
need to the court, for a tlme period deemed appropriate by the court. 
Virqlnla Code Ann. s18.2-249 (C) (1988). 

The procedure for forfeiture 1s set out in Virqinia Code 518.2-249 ( B )  by 
reference to Viralnla Code s4-56, subsect~ons (C) through (J). 



Generally, the procedure 1s as follows: 

Once a seizure of forfeltable assets 1s made, the attorney for the 
Commonwealth must flle an ~nformation agaxnst the property (an 
rem, as opposed to an personan!, proceeding) and all known owners, 
lxenors and laterested persons, to show cause why the property should 
not be forferted (Virainia Code S4-56(d)). (If the attorney for the 
Commonwealth believes the owners or lienors to be innocent and 
ignorant of the illegal status of the property the Commonwealth may 
return the property. Vircrlnia Code s4-56(d1).) 

Otherwise, the owner or laenor (clarmant) may obtain possession of 
the property upon payment of bond in amount equal to appraised value 
of the property. Virqinla Code s4-56(e). Any claimant may be made, 
on his motxon, a party defendant, at any time prior to final 
judgment. Virffrnia Code 54-56(f). After traal by judge or jury of 
five (if claimant demands jury trial) and a finding that the property 
was not subject to forfeiture (by xts innocence or claimant's 
innocence) the property rs relxeved from forfeiture, no costs 
assessed. If the property is found to be forfeitable (e.g., in the 
possession of owner/claimant illegally per s18.2-249(~)) the property 
is sold and the proceeds of sale pard to the Literary Fund. Virainia 
Code s4-56 ( 3 ) .  

The procedure described IS civil, as opposed to criminal; the burden of 
proof IS a preponderance of the evidence. No crimlnal convict~on is 
necessary, as a matter of law, In order to effect forfeiture of illegally 
possessed property; however, as a practacal matter, in many jurisdictions, the 
courts require a criminal convrctron before entertaining the forferture 
proceeding, this according to many Commonwealth's attorneys. 

Because Virginia's drug asset seizure and forfeiture procedure requires, 
in many cases, two trzals, and because all forfeited assets, except 
conveyances, must be pald to the Literary Fund, Virginia's procedure is little 
used. By contrast, in almost all cases the federal procedure does not require 
a trlal and up to 90% of forfeited assets are returned directly to the local 
law enforcement agency seizing the assets. 

7. FEDERAL LAW RE SEIZURE/FORFEITURE OF DRUG ASSETS 

A. Statutory Authority 

Whereas Virginla's law allows the forfeiture of property vxa a civll, 
ln rem (against the property Itself) proceeding, the federal procedure allows 
for (1) a clvll In rem proceedxng, (2) a criminal, rn Personam (against the 
defendant's person) proceedrng and, (3) administrat~ve seizure whereln the 
government need neather file a complaznt nor go to trial. 

The federal forfeltuse laws are codafled at 18 U.S.C. Ss1961-1968 
(Racketeer Influenced and Corrupt Organizations Act, or RICO) and 21 U.S.C. 
S 8 0 l  et sea. (Comprehens~ve Drug Abuse and Prevention and Control Act), 
included herein in Appendix B. 

Even though the crxrn~nal forfeiture proceedings are ava~lable, the 
vast majority of cases are handled under 21 U.S.C. $881, the civzl forfeiture 
procedure. Discussion here will be limited to that process. 



21 U.S.C. § 8 8 l ( a )  allows for the seizure and forfeiture of all 
property furnished or xntended to be furnished in exchange for a controlled 
substance, and all property traceable to such an exchange, unless wxthout the 
knowledge or consent of an owner. 

Property valued at $100,000 or less may be forfeited adminzstratively 
if the Attorney General has probable cause to believe the property has been 
used or intended to be used in vlolatlon of the Drug Abuse Act (e.a,,  sub~ect 
to forfeiture), 21 U.S.C. §881(b)(4). 

In practice, when property is seized based on probable cause that it 
1s subject to forfezture, the owner is notlfled of the seizure and has the 
opportunity to flle a clalm for the property. The claimant has the burden of 
proving the property is not kubject to forfeiture, the federal government 
having already met ~ t s  burden (probable cause). 19 U.S.C. 51607 et secr. The 
effect, in over 90% of the cases, according to the U. S. Attorney's Office 
for the Eabtern District of Virginia, IS that the issue never goes to trial; 
the administrative forfeiture completes the legal process of dzvestzng the 
owner of forfeitable property. 

In the event the property 1s valued at over $100,000, the United 
States must flle a complaint aga-~nst the property and has the burden of 
proving the property is sub~ect to forfeiture. m, 19 U.S.C. S1607. 

The U. S. Attorney General's Guxdellnes on Selzed and Forfelted 
Provertv, publxshed In the Federal Resister, Vol. 52, December 10, 1987 (See, 
Appendix D.), establish the procedure by which local law enforcement may 
partlclpate in, and share In the proceeds from, drug asset seizures and 
forfextures lnltlated under federal law. 

Pursuant to 21 U.S.C. S881(e) (1) (A), forfeited property may be 
transferred "totany Federal, State, or local agency. . r . "  And, pursuant to 
the Guidelines at (III)(D), a local and/or state law enforcement agency may 
petition for a transfer to itself a share of the assets forfeited, the share 
to be based on the agency's degree of particzpation in the investrgatlon 
leadlng to the forfeiture. 

The agency makes the request for funds on form DAG-71, a copy of 
wh~ch 1s zncluded herean at Appendax E. 

In all cases, the participating federal agency (the FBI, DEA or INS) 
retains at least 10% of the assets, more depending upon ~ t s  degree of 
participation. Thus, in a case where a Virgln~a pol~ce agency did all of the 
investigative work, it would receive a 90% asset share, 10% retained by the 
federal agency whose office was contacted to adopt the seizure. In a case 
where a cooperative effort resulted In the seizure/forfelture, as, for 
instance, among the D.E.A., the Virglnia State Pol~ce, and the Henr~co County 
Pollce Department and each shared the investigative effort equally, each would 
recelve one-third of the assets. 

The above two scenarios also describe the two predomznant methods of 
"sharing." In the flrst (90%) case, a state agency conducts the lnvestlgatlon 
wlthout assistance and requests the federal government adopt the seizure and 
use federal laws to effect the forfeiture. In the second case, a joint task 
force conducts the investzgatlon and shares the proceeds, the forfeiture 
prosecuted federally. 



Currently, the federal agencies accept seizures (adopted or task 
force) minimally valued at $1,000 cash, $2,500 vehicle, and $5,000 boats and 
planes, although such values are subject to change at the discretion of each 
agency and agency fleld offzce, and Increases in such mlnlmums are ant~clpated. 

8, COMPARISON OF VIRGINIA AND FEDERAL LAW 

Vircrinia Law Federal Law 

TRIGGER TRIGGER 

Illegal manufacture, sale, distribution Mere possession of controlled 
of controlled substance or marijuana. substance sufficient except 
Mere possession rnsufficient. no real property selzed for 

simple marljuaaa possession. 

SEIZABLE ASSETS 

Money, any and all personal property, 
real property used in substantial 
connection with illegal manufacture 
(except real property not seizable 
unless mznzmwn penalty for crlme is 
five years), sale, distribution, 
everything of value exchanged or 
for controlled substances or trace- 
able to exchange. 

Civil trial required; "~nnocent" 
claimant may demand a Jury, Civil 
forfexture trxal typically follows 
crimlnal trial (and conviction) of 
owner, though not required by Code. 

Burden of proof unspecified. 

No "relation-back" expressed in 
statute. 

No asset freezing. 

SEIZABLE ASSETS 

All that Virginia seizes plus 
moneys used, or Intended to be 
used to facilitate a violation 
of 21 U.S.C. 5881, e.u., cash to 
buy a plane ticket to Miami for 
purchase of drugs; and convey- 
ance used to fac~lltate trans- 
portation, sale, drugs, e.q . ,  a 
vehicle used by dealer to drive 
to site of drug transaction even 
though no drugs found in 
vehicle, 

Criminal trial or civil trxal or 
admxnistrative procedure; civll 
lawsuit must be fzled only if 
amount seized exceeds $100,000 
or if "proceeds" seized. 

Burden of proof in adminlstra- 
tive (no trxal) forfeiture is 
probable cause to believe prop- 
erty is subject to civil for- 
feiture. Administrative pro- 
cedure is used in more than 90% 
of cases. 

Property rights vest in the U.S 
at time of act giving rlse to 
forfeiture. Prevents transfer 
of assets to t h ~ r d  partles. 

U.S. may issue temporary xes- 
training orders per 18 U.S.C. 
848(d) (criminal forfextures 
only), 



Surt must be ~nstxtuted wxth~n 60 
days. 

No tlme limit on lnstitutzon of 
lawsul t .  Civil forfeature 
proceeding may be stayed pending 
completion of criminal pro- 
ceeding. 

Xnnocent owner may assert clalm any Innocent owner must assert claim 
time prior to final ~udgement. withrn 10 days. Innocent owner 

has hlgh burden of proof, 

Lattle caselaw; none under s18.2-249. Ample caselaw 

Replevln not expressly denxed In 
statute. 

DISPOSITION OF ASSETS 

100% of seized assets remain in 
Virgznla. 

All seized asset value except 
conveyances dzrected to Literary 
Fund. 

Selzed property not replevlable. 

DISPOSITION OF ASSETS 

Virginia shares assets with 
Federal Government, per current 
policy. 

Seized asset value is directed 
to law enforcement agency based 
on proportaonate share of 
participatzon. 

9, THE STATUS OF THE LITERARY FUND AS RELATED TO DRUG ASSET FORFEITURES 

A, Introduction 

The Llterary Fund 1s a fund created by the Virganza Constitutzon to 
collect funds from several sources - one of those sources being fines and 
forfelted property proceeds, The fund is administered by the Board of 
Educatzon and is used to fund and serve as collateral to secure loans for 
public school construction and other public school puxposes, ~ncludlng the 
Teachers Ret~rement Fund, 

The purpose of thas section of the report as to summarize the current 
f~nancial state of the Eund and the relative role that forfeited property 
proceeds play In the fund's annual revenue base. 

In summary, the fund (1) is not able to meet all the Board of 
Education expenditure needs, (2) currently receives approximately $65 million 
in revenue per year of which approximately $24.5 million comes from "Fines and 
Forfeitures" and, (3) approximately $150,221 comes from all forfeitures at 
both district and crrcuit court levels. Thus, the farfextures component of 
the total revenue is 0.2%, or, . 2  of 1% of the total. The forfeitures 
component of the "Fines and Forfeitures" revenue component IS O.6%, or, .6 of 
1% of the total. 

B .  The Constatutlonal and Statutory Base of the Fund 

The Constltutlon of Virginla provides for the Llterary Fund in 
Art~cle XIII, Section 8, as follows: 



THE LITERARY FUND - The General Assembly s h a l l  s e t  a p a r t  as a 
permanent and perpetual  school fund the  present  L l t e r a r y  Fund: t h e  
proceeds of a l l  publlc lands donated by Congress f o r  f r e e  publ ic  
school purposes, of a l l  escheated property,  of a l l  waste and 
unapproprxated lands of a l l  proper ty  accruxng t o  t h e  Commonwealth by 
f o r f e l t u r e ,  of a11 f l n e s  c o l l e c t e d  by offenses  committed aga lns t  the  
Commonwealth, and of the  annual i n t e r e s t  on t h e  L l t e r a r y  Fund, and 
such o the r  sums a s  t h e  General Assembly may appropr ia te .  But so  long 
as the p r i n c l p a l  of t h e  fund t o t a l s  as much a s  e i g h t y  ml l l lon  
d o l l a r s ,  t h e  General Assembly may s e t  a s lde  a l l  o r  any p a r t  of 
additional moneys received I n t o  ~ t s  p r i n c l p a l  f o r  pub l l c  school 
purposes, including t h e  teachers  retxrement funds. 

The L ~ t e r a r y  Fund s h a l l  be held  and administered by t h e  Board of 
Education i n  such manner as may be provlded by law. The General 
Assembly may authorize t h e  Board t o  borrow o the r  funds aga lns t  a s s e t s  
of t h e  L i t e r a r y  Fund as c o l l a t e r a l ,  such borrowing no t  t o  lnvolve t he  
f u l l  f a i t h  and c r e d i t  of the  Commonwealth. 

The p r i n c i p a l  of t h e  fund s h a l l  include a s s e t s  of t h e  fund In  o the r  
funds o r  a u t h o r i t i e s  which a r e  repayable t o  t h e  fund. 

The Code of Viraxnla fu r the r  provides In Chapter 10, s22.1-142 and 
522.1-143 a s  follows: 

HOW FUND CONSTITUTED; MANAGEMENT - There s h a l l  be s e t  a p a r t  as  a 
permanent and perpetual  fund, t o  be known as t h e  "L l te ra ry  Fund", the 
present  L l t e r a r y  Fund of the  Commonwealth, donations t o  t h e  L l t e r a r y  
Fund, sums appropriated t o  t h e  L l t e r a r y  Fund, a l l  funds recelved by 
t h e  S t a t e  Treasurer  and required t o  be deposited i n  t h e  L i t e ra ry  Fund 
pursuant to Chapter 11.1 (Sect ion 55.210. e t  seq.)  of Tx t le  55 of 
t h i s  Code and t h e  proceeds of (1 )  a l l  publ ic  land donated by Congress 
f o r  publ lc  school purposes, (11) a l l  escheated property,  (111) a l l  
waste and unappropriated lands, ( i v )  a l l  property accrulng t o  t h e  
Commonwealth by f o r f e l t u r e ,  (v)  a l l  f i n e s  co l l ec ted  f o r  offenses 
committed aga ins t  t h e  Commonwealth, and ( v i )  t h e  annual I n t e r e s t  on 
t h e  L l t e r a r y  Fund. The L i t e r a r y  Fund s h a l l  be Invested and managed 
by the  Board of Education a s  prescr ibed by Sectlon 22.1-145. 

MONEY BELONGING TO FUND RECEIVED I N  TREASURY; ACCOUNTANT - A l l  moneys 
belonging t o  t h e  L i t e r a r y  Fund s h a l l  be paxd i n t o  t h e  S t a t e  Treasury 
t o  the  c r e d i t  of t h e  L l t e ra ry  Fund and s h a l l  be used f o r  no other  
purpose whatsoever. The S t a t e  Treasurer  s h a l l  be t h e  accountant of 
t h e  fund. 

C. The Current S t a t u s  of the L l t e r a r v  Fund 

The L i t e r a r y  Fund's resources a r e  used to fund and serve  as 
c o l l a t e r a l  f o r  revolving l o w  xn te res t  loans  t o  publxc schools f o r  construction 
and other  S t a t e  Board of Education approved publlc school expenditures.  The 
funds a r e  a l so  used t o  fund t h e  Teacher's Retirement Fund. I n  FY 1988-89, the  
p r o ~ e c t e d  amount t o  be t r a n s f e r r e d  t o  teachers retirement 1s $10 mil l lon.  For 
FY 1989-90, t h a t  projec ted  amount is  $15 m i l l ~ o n .  

Revenue t o  the  fund f o r  1986-87 was: $64,356,478 
Projected revenue f o r  1987-88 IS: $66,909,382 



That revenue IS broken Into five revenue items, reported as follows 
for the current and past fiscal years: 

REVENUE ITEMS 1986-1987 

Fines and Forfeitures $23,020,539 
Unclaimed Property 13,500,000 
Interest Earned 2,861,313 
VPSA** Repayment 24,974,626 
Mi s c . Revenue 0 

Total $64,356,478 
I------------------------ 

* Projected 
** Va, Public School Authority 

In an effort to identify how much revenue was attributable to drug 
asset forfeztures, several court clerks were contacted who reported they dad 
not distinguish the proceeds as such but, reported all types of forfeztures in 
the FINES AND FORFEITURES category. The Supreme Court Judxcial Plannzng 
Office reported that for the fiscal year ending June, 1988, the total for all 
forfeltures by both district and c~rcult courts in the State of Virginxa was 
$150,221. 

Using the 1987-88 progected revenue data for the L~terary Fund, the 
1987-88 revenue total for all the various types of forfeitures provxded for 
under Virgsnia l a w  constxtutes . 2  of 1% of the TOTAL REVENUE and .6 of 18 of 
the "FINES AND FORFEITURES** reported above. 

D. Conclusion 

The average monthly revenue to the Lzterary Fund for all forfeitures 
appears to be approxxmately $12,518 and is approximately . 2  of 1% of all 
revenue. It stands to reason that drug related forfeltures zn the 
Commonwealth, under state law, is less than - 2  of 10 of the total revenue to 
the Lxterary Fund. 

10, THE SHARING OF DRUG-RELATED FORFEITURE PROCEEDS UNDER FEDERAL LAW 

Local law enforcement agencles In Virginia rarely ut~llze state law 
for forfelting property In drug cases. T h ~ s  practice IS described and the 
reasons for it are given In earller sections, however, lt produces widespread 
non-use of the state forfeature procedures resulting zn: 

I. loss of revenue to the Literary Fund, 
2. lzttle interest by law enforcement and prosecutLon rn vrgorously 

pursuing forfextures espec~ally in cases where the amount of money 
Involved as  less than the federal mrnimwn. 

3. llttle rncentlve for law enforcement to aggressively xnvest~gate, 
prosecute and pursue forfeiture optlons at hlgh costs to the local 
agency when the proceeds are then used for non-law enforcement 
purposes such as the Llterary Fund. 



Section 8 of t h ~ s  report establ~shes that little revenue is paid l n t o  
the Literary Fund whlch logically suggests non-use of the state forfeiture 
mechanism in drug cases. This section details the nature and extent of cases 
processed by local agencies through the federal government agencles to allow 
some percentage of the proceeds to flow back to the state law enforcement 
agencles . 

B. Assets Shared bv Federal Asencles 

The Drug Enforcement Agency (DEA), the Federal Bureau of 
Investlgatlon (FBI), the Internal Revenue Servlce (IRS), the Immigration and 
Naturalization Servlce (INS), the U. S. Attorneys, Customs, and others have 
procedures for sharing money and property with local law enforcement agencies 
in a broad range of cases of mutual lnterest to federal and state governments 

According to data furnished by the U. S. Marshals Service for 
agencles that participate In the Natlonal Asset Seizure and Forfelture Program 
(NASAFP) for the perlod August, 1985, to March 1, 1988, local agencies and the 
Virginla Svate Polace recelved funds from only the DEA and the FBI as follows 

CASH PROPERTY TOTAL 

DEA 
FBI 

TOTALS $680,220 $451,856 $1,132,076 

For Virginia, this averages to $36,518 per month for the 31 months of 
the period. 

Virgxnla's neighboring states had the following totals and monthly 
averages for the same 31-month perlod: 

STATE 

North Carolina 
West Virginia 
Maryland 
Tennessee 

TOTAL MONTHLY AVERAGE 

Separate data reports were recelved from the DEA, the FBI, and the U 
S. Marshal's Servlce detailing zndlvidual clalms In process or pald from 
Virginia's local law enforcement agencles and the Virginza State Pollce. 
Those data are provlded In detarl, by agency, in Appendix F. The data used 
date from August 1983, the beglnnxng of the program known as The Natlonal 
Asset Seizure and Forfelture Program (NASAFP). 

The primary purpose of the detalled list~ng is to illustrate the law 
enforcement agencies that are active in working wlth the federal agencles and 
making claims and to illustrate the relative amounts of money and property 
~nvolved. Communities with active drug enforcement units and an ~nterest in 
encouraging forfeiture efforts involving the federal agencies are readlly 
apparent. 



C. Drua Arrests In Viruinia - 1987 

The Virglnia Department of State Pollce In its "Crlme An Virginla" 
report for the year 1987 reported 12,832 drug related arrests. Those arrests 
are detalled as follows: 

Arrests for "SALE AND MANUFACTURING" 3,262 

Opium, Cocalne b Derlvatlves 
Mari3uana 
Synthetic Narcotics 
Other Dangerous Non-Narc Drugs 

Arrests for "PossessionM 

Opium, Cocaaae & Deravataves 
Mar J uana 
Synthetic Narcotics 
Other Dangerous Nan-narc Drugs 

(The Virginia data does not lnclude federal drug arrests in Virginia.) 

A. Local Forfeiture Survey Indicates Local Law Enforcement Uses Federal 
Forfeiture Procedure Almost to Exclusion of State System 

Pollce agencies In twenty-five localities ln Virglnia were polled by 
questionnaxre and asked numerous questions about drug asset selzure 
practices. (A list of localrtles and a sample quest~onnalre are 
reproduced at Appendix C.) Seventeen of the twenty-five jurisdictions 
responded. Selected responses are summarlzed as follows: 

* To what extent does your offlce use Virglnlaes seizure and forfeiture 
laws as part of ~ t s  antl-drug effort7 

0 exclusively 

11% (2) very often ( ~ n  2/3 or more of the drug cases wlth property 
involved) 

6% (1) often (between 1/3 and 2/3) 

598 (10) occasionally (less than 1/3) 

23% (4) not at all 

O To what extent does your offlce use federal drug asset sharlng ( w ~ t h  
DEA or FBI) as part of ~ t s  anti-drug effort7 

23% ( 4 )  exclusively 

47% ( 8 )  very often ( ~ n  2/3 or more of the drug cases wlth property 
~nvolved) 



6% (1) often (between 1/3 and 2/3) 

6% (1) occas~onally (less than 1/3) 

18% ( 3 )  not at all 

* How would you rate the effectiveness of the provisions of Virginia's 
forfeiture l a w  in terms of helpang your office to pursue property and 
expedrte forfeiture proceedings? 

0 very effectively 

6% (1) effect~ve 

6% (1) somewhat effect~ve 

82% (14 )  very ineffective 

6% (1) no response 

O How would you rate the effect~veness of the provisxons of the federal 
adoptive seizure and asset sharing program An terms of helping your 
offzce to pursue property and expedlte forfeiture proceedings9 

64% (11). very effective 

6% (1) somewhat effective 

6% (1) very ineffectave 

11% ( 2 )  no response 

O How would you rate the aggressiveness with which law enforcement In 
your jurlsdaction seizes property for forfeiture in drug cases' 

64% (11) very aggressive 

11% ( 2 )  aggressive 

11% ( 2 )  somewhat unagressive 

11% ( 2 )  very unagressive 

0 On the whole, how satisfred are you with your jur~sdrction's use of 
forfeiture In anti-drug efforts' 

35% ( 6 )  very satisfied 

18% (3) somewhat dissatlsfled 



11% (2) very dissatisfied 

6% (1) no response 

B. There Is No Formal Auditina Procedure of Federal Shared Assets 

The Attorney General's Guidelines on Selzed and Forfelted Property 
(See, Appendix D.) dictate that shared assets be returned to participating law 
enforcement agencies in proportion to degree of partic~pation. The guidelines 
further dictate that the returned assets be used for law enforcement- The 
Department of Justice (including U. S. Marshal's Service, the Drug Enforcement 
Agency and the Federal Bureau of Investigation) exercises no formal audlt or 
accounting of the funds. It merely verifys on form DAG-71 (Appendix E) that 
the recipient agent/agency 1s the appropriate fiscal offlcer/office and has 
the authority to receive the funds and that the funds wrll be used for law 
enforcement. Any additional exercise of control over shared assets disbursal 
is incidental and informal, according to D.E.A.. 

The Commonwealth of Virginia, llkewlse, exercises no fiscal control over 
shared assets, other than those disparate procedures employed by the 
lndavldual localxties to audit the funds. 

C. The Literarv Fund is Not Substantiallv Affected bv Current Druu Asset 
Forfeiture Practlce 

The Literary Fund receives approxxmately $2.1 million per month In 
fines and forfeltures per month. (m, Sectlon 8 of this report). The yearly 
projected total of flnes and forfeitures for July 1988 through June 1989 is 
$26,500,000. By contrast, the total for forfelture alone, excluszve of flnes, 
in fiscal year endlng in June, 1988 was $150,221. That figure represents all 
forfeltures, not only those related to drug asset seizures. 

D. 
Initiative Act of 1988) Could Siqn~ficantlv Chanqe the Federal Asset 
Sharxnu Prosram 

HR 5210 could dramatlcally change the current asset sharlng 
practice. The bzll contalns measures to: (1) supplant the administrative 
seizure (no trial) procedure in instances of seizure of conveyances, wlth a 
procedure requiring a yre-trlal (temporary restraining order) hearing before a 
federal magistrate and a complaint fzled In Federal Dlstrict Court and (2) 
d~vert all funds forfelted via civil process in 21 U.S.C s881 so as not to 
circumvent state law. The latter amendment could be interpreted to mean that 
local law enforcement agencies would be prohibited from receiving forfeited 
funds . 

If the first amendment to the law is adopted, Virglnla's 
paxticlpation In the asset sharing program would likely decrease since the U. 
S. Attorney's office's caseload would increase dramatlcally. Whereas, now, 
adrnlnlstrative procedure is almost exclusively used; under the amended law, 
cases involving conveyances would require some amount of court process. 

If the second amendment to the law 1s adopted, Virglnla's 
particlpatlon would llkely be nll since the Attorney General's guidelines 
dictate that shared funds go to l a w  enforcement agencies but the Virglnia 
Constitution would prohibit the delivery to anything but the Literary Fund. 
Therefore, the federal government would be prohibited by the exclusive nature 
of the rules from dellvery of any funds to Virginia. 



12. RECOMMENDATIONS 

Pursuant to HJR 40 (198,8), the subcommlttee studyxng drug asset seizures 
and forfeitures carefully considered the current status of asset seizures and 
forfeitures from both the state and federal perspective. At its flnal meetlng 
on September 27, 1988 the subcommlttee unan~mously adopted the following 
recommendations for presentation to the full Commission on October 18, 1988. 

A. Amendment of the Viruinra Constitution 

The subcommittee recommended amending Article VIII, Section 8 of the 
Virglnia Constitution by adoptlng amended language appearlng in SJR 36 (1988) 
and further amending that language. The recommended amendlng language is as 
follows : 

The General Assembly may provlde by general law an exception 
from this section for the proceeds from the sale of all 
property serzed and forfelted to the Commonwealth for a 
vzolation of the criminal laws of this Commonwealth proscribing 
the manufacture, sale, or d~strlbution of a controlled substance 
or marijuana. Such proceeds shall be paxd into the state 
treasury and shall be distributed bv law for the purpose of 
promoting law enforcement. 

(The language In bold type reflects the subcommittee's additional 
amendment to the amendment in SJR 36. Full text. of SJR 36 appears In Appendlx 
A. Full text of the subcommittee's amendment appears in Appendix B.) 

3. Amendment of the Viralnia Code 

1. Amendment to add new Chapter 22.1. 

The subcommittee recommended amendmg the Virglnla Code to add a Chapter 
22.1, Sectlon 19.2-386.1 et seq. The draft leglslatlon encompasses and 
lncludes exlsting language appearlng in s18.2-249, s4-56, and s18.2-369 et 
seq., which are the drug forfeiture statute, the xllegal liquor/bootleggxng 
statute, and the general forfe~ture statute, respectively. The draft 
legislation also includes new language whlch expliclty sets out procedures and 
policy impllczt In the language of existlng law; at comprises a comprehensive 
drug forfelture statute which is speciflc to and for drug asset seizures, the 
purpose of w h ~ c h  IS to clarafy, simplify, and "clean up" existing law. 

The major changes are as follows: 

(a) Addition of a three year statute of Ilmitations - s19.2-386 l(c). 

(b) Extension to 90 days of period dur~ng which to f r l e  complaint, after 
seizure - s19.2-386.l(c). 

( c )  Notice of seizure to owner - s19.2-386.3. 

(d) Procedure for handling of se~zed property pendxng final disposltlon - 
519.2-386.4, 

(e) Exemptions for Innocent owners clearly establlshed - s19.2-386 8 

(f) Burden of proof (by a preponderance of the evidence) clearly 
establlshed - s19.2-386.10. 



2. Amendment to ex~sting s18.2-249 

The subcomrnlttee recommended amendment of exlstang Virglnia Code s18.2-249 
to add language which makes ~t clear that among those things subject to 
seizure/forfelture are, "any lnterest or profits derived from the investment 
of ... money or other property" traceable to an exchange of such money or 
other property for controlled substances. This would make explicxt something 
deemed %mplicit in current law. (Full text of the proposed amended statute 
appears at Appendlx H.) 

3. Amendment to add new sectlon 58.1-3127.1 

The subcommzttee recommended amend~ng the Virginia Code to lnclude a new 
section 58.1-3127.1 to accommodate the current practice of federal asset 
sharzng. Existzng law (spec~fxcally S58.1-3127) does not make zt clear that 
forfeiture proceeds shared wlth local governments and received from the 
federal government are to be sub~ect to the same accounting and audxt 
procedures as all other funds. The new language would prohib~t a local law 
enforcement agency from takang exclusive control of such monies wlthout the 
attention of the local treasury, and board of supervisors or clty councxl. 
(Text of proposed 558.1-3127.1 appears m Appendrx 8. ) 

4. Amendment to e x ~ s t ~ n g  section 52-4.3 

The subcommittee recommended amendment of elr~sting Virginla Code 552-4.3 
(State Pollce Drug Investlgatlon Special Trust Account) to make zt clear that 
appreciat~on to the account could legally Include "payments to the fund from 
the federal government by virtue of grant, glft, forfeiture or othr 
dlsposztion." (Full text of the exlstxng law and amendment appears In 
Appendix H.) 
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1988 SESSION 
~ ~ 4 1 0 1 4 0 3  ENGROSSED 

1 HOUSE JOINT RESOLUTION NO. 40 
2 House Amendments in ( 1 - February 16, 1988 
3 Requestxng the Crxrne Cornrnrsslon to study asset serzures and forfeitzzres. 
4 
5 Patrons-Allen, Callahan and Dillard; Senator* Dalton 
6 
7 Referred to the Committee on Rules 
8 
9 WHEREAS, drug trafficking and abuse cause society extensive damage through the 

10 impairment or  loss of life, treatment costs, and ~ncreased crime; and 
I1 WHEREAS, illegal drug use and related crime result In a national cost of $59 billion 
12  annually and, as a result, drug abuse and crime are of prlmary public concern; and 
13 WHEREAS, drug abuse has been shown as one of the best ~ndicators of a crlminal 
1 4  career and national research shows drug abuse accelerates crlmlnal behavior; and 
15 WHEREAS, growing evidence of drug-crime connections have prompted law-enforcement 
16 officials to seek new techniques and resources to attack drug trafficking; and 
17 WHEREAS, forfeiture IS a legal procedure that enables a government to selze property 
18 used In the commrssion of a crime, and, in some cases, assets traceable to criminal profits; 
19 and 
20 WHEREAS, some states allow law-enforcement authorities to retail forfeited property 
21 and funds for official use to further combat drug dealers, and, despite the potentla1 of such 
22 a strategy, its use remains limited; now, therefore, be it 
23 RESOLVED by the House of Delegates, the Senate concurring, That the Virginia State 
24 Crime Commission is requested to (i) evaluate the effectiveness of Virg~nia's asset seizure 
25 and forfeiture program in criminal cases, (ii) evaluate methods to ~rnprove sard program, 
26 and (iii) make any recommendations the Commrssion finds appropr~ate. 
27 The Commission shall employ whatever methods of Inquiry rt shall deem necessary, 
28 ~ncluding, but not limited to, the conduct~ng of public hear~ngs throughout the 
29 Commonwealth and the employment of additional, temporary staff. The Department of 
30 Crrminal Justice Sew~ces ,  through its Division of State and Local Services, shall lend i t s  
31 expertise and resources to the Commission In completrng this study 
32 The Cornrniss~on shall complete its study and submlt ~ t s  recornmendatlons, if any, no 
33 later than December 1, 1988. 
34 [ T R e ~ - e l U n s ~ a f e ~ ( e ~ ~ a A $ ~ & a f f t e w t ( ~ s k a U B e  
35 a W & e d k I k e ~ # a k € w n e ~ f f e ~ , H r e ~ e ~ t . e ~ t e  
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51  
52 
53 
5 4 

Officral Use By Clerks 
Agreed to By 

The House of Delegates Agreed to By The Senate 
without amendment Cl w~thout amendment D 
with amendment El wlth amendment 
substitute substitute I7 
substitute wlamdt 0 substitute w/amdt  El 

I Date: Date: I 1 Clerk of the House of Delegates Clerk of the Senate I 



1988 SESSION 
LD1-447403 

1 HOUSE JOINT RESOLUTION NO. 25 
2 Offered January 19, 1988 
3 Proposrng an arncndment to Secflon 8 of Artlck VIII of the Constitrrtlon of 2,'ir,nl??ra. 
4 rc~lutlrzg to  the Lztcrarv Fund. 
5 
6 Patrons-Allen, Parker, Wilson, Dickinson, Axselle, Putney, Dillard and Tata: Senator Marye 
7 
8 Referred to the Committee on Pr~vileges and Elections 
9 

10 RESOLVED by the House of Delegates. the Senate concurring. a mnjoritv of the 
11 members elected to each house agreeing, That the following amendment to the ConsFitutlon 
12  of Virginia be, and the same hereby IS, proposed and referred to the General Assembly at 
13 ~ts  first regular sessron held after the next general eIection of members of the House of 
1 4  Delegates for rts concurrence in conformity wlth the provis~ons of Section 1 of Artlc:e XI1 
15 of the Constitution of Virginia namelyb 
16 Amend Section 8 of Artlcle VIII of the Constitution of Virgir,~,? as foiiows: 
17 ARTICLE VIII 
18 EDUCATION 
19 Section 8. The Llterary Fund. 
2 0 The General Assembly shalt set apart as a permanent and perpetual school fund  the  
21 present L~terary Fund; the proceeds of all public lands donated by Congress for free public 
22 school purposes, of all escheated property, of ail waste and unappropriated lands. of all 
23 proDerty accruing to the Commonwealth by forfeiture except a s  ircrcrrzoftcr pro~.rdcad of 
24 all fines collected for offenses committed agalnst the Commonwealth, and  of the  annual 
25 Interest on the Literary Fund; and such other sums as the General Assembly may 
26 appropriate. But so long as the principal of the Fund totals as much as eighty mil l~on 
27 dollars, the General Assembly may set aside a11 or any part of additional moneys received 
28 into ~ t s  pr~nctpal for public school purposes, ~ncluding the teachers retlrement fund. 
29 Thc Genera/ Assembly may prourde by general law an escrnptron frorn this scctzorr for 
30 tlzc prorccds from the sale of all property sorzed and forfcrtcd to  fhc Cornrrzorzlc.caltir for cr 
31 r -rolotrorr of the crrmrnai Zaivs of thrs Comrnon wealth pro.ccribrng the manrrfacttdrc. salc~ or 
32 di.s/ribrrtro~z of a controlled s~;bstance or marijltana. Srlch proceeds shaN be pard zrzto the 
33 sratc trcasrrrr 
3 4 The Llterary Fund shall be held and administered by the Board of Education in such  
35 manner as may be provrded by law The General Assembly may authorize the  Board to 
36 borrow other funds against assets of the L~terary Fund as collateral, such borrowing not to 
37 ~nvolve the full faith and credit of the Commonwealth. 
38 The principal of the Fund shall include assets of the Fund in other funds or authorities 
39 which are repayable to the Fund. 
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1988 SESSION 
ENGROSSED 

1 HOUSE JOINT RESOLUTION NO. 112 
2 House Amendments in [ - February 12, 1988 
3 Propos~ng an amendment to Sectron 8 of Artrcle Vflf of the Constitutton of Virginza. 
4 retatrng to the Literary Fund. 
5 
6 Patrons-Quillen, Hall, Marks, Parker, McDiarmid, Jackson, Dlckinson, Cranwell, Thomas, 
7 Byrne, Diamonsteln, Almand, Grayson, Allen, Councill, Abbitt, Smith, Croshaw, Forehand, 
8 Heilig, Wilson, Finney, Hargrove, Cohen, Reynolds, Ackerman, Moore, Jones, J. C., Moss, 
9 Watkins, Dicks, Giesen, Guest, Tata, Crenshaw, Mayer, Agee, Brickley, Jennings, 

10 McGlothlin, Andrews, Christian, Kennedy, Green and Van Landingham; Senators: Goode 
11 and Buchanan 
12 
13 Referred to the Committee on Privileges and Elections 
1 4  
15 RESOLVED by the House of Delegates, the Senate concurring, a majority of the 
16 members elected to each house agreeing, That the following amendment to the Constitution 
17 of Virginia be, and the same hereby is, proposed and referred to the General Assembly at 
18 its first regular session held af ter  the next general election of members of the House of 
19 Delegates for its concurrence in conformity wlth the provisions of Section 1 of Article XI1 
20 of the Constitution of Virginia namelym 
21 Amend Section 8 of Article VIII of the Constitution of Virginia as fo1Iows: 
22 ARTICLE VIII 
23 EDUCATION 
24 Section 8. The Literary Fund. 
25 The General Assembly shall set apart as a permanent and perpetual school fund the 
26 present Literary Fund; the proceeds of all public lands donated by Congress for free public 
27 school purposes, of all escheated property, of all waste and unappropriated lands, of all 
28 property accrulng to the Commonwealth by forfeiture except as herernafter provided , of 
29 all fines collected for offenses committed against the Commonwealth, and of the annual 
30 lnterest on the Literary Fund; and such other sums as  the General Assembly may 
31 appropriate. But so long as the principal of the Fund totals as much as etghty million 
32 dollars, the General Assembly may set aside all or any part of additional moneys received 
33 into its principal for public school purposes, including the teachers retirement fund. 
34 The General AssembCy may provzde by general law an exemptron from thrs sectzon for 

36 a v t e C s k e r t e f U z e e w m m d k + s e f ~ ~ ~ W * ~ ~  
37 ef- 

- .  ef tt ew&+w#& wb&we? tw i w w i + e w  all property and the proceeds of all 

38 property selzed and forfeited to  the Commonwealth for a vtolat~on of the crrrnznal la1t.s of 
39 Chrs Commonwealth ] Such proceeds shaN be pard rnto the state treasrrry I and s/xall bc 
40 distributed accordi~g to law ] 
4 1  The Literary Fund shall be held and admlnlstered by the Board of Education In such 
42 manner as may be provided by law The Genera1 Assembly may authorrze the Board to 
43 borrow other funds agalnst assets of the Literary Fund as collateral, such borrowing not to 
44 involve the full  faith and credit of the Commonwealth. 
45 The principal of the Fund shall include assel of the Fund in other funds or authorities 
46 whlch are repayable to the Fund. 
47 
4 8 
49 
50 
5 1  
52 
53 
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1988 SESSION 

1 SENATE JOINT RESOLUTION NO. 36 
2 I Offered January 25, I988 
3 Proposrrrg urr amcndrnetrt to Sectron 8 of Artzclc VI,.I of the ConsLitzrtrorz of t ' i rgrrrrcr .  
4 rc~lutr~rg to the Lifcrar_r* Fund. 

Patron-Gartlan 

Referred to the Committee on Privileges and Elections 

RESOLVED by the Senate of Virginla, the House of Delegates concurrrng, a majorlty of 
the members elected to each house agreeing, That the following amendment to t h e  
Constitution of Virgln~a be, and the same hereby IS, proposed and referred to the  General 
Assembly at its first regular sesslon held after the next general election of members of t h e  
House of Delegates for its concurrence in conform~ty with the provlslons of Section 1 of 
Art~cle  XI1 of the Constitution of Virglnla namely- 

Amend Section 8 of Article VIII of the Constitution of Virginla a s  follows: 
ARTICLE VIIT 
EDUCATION 

Section 8. The Literary Fund. 
The  General Assembly shall set apart a s  a permanent and perpetual school fund t h e  

present Literary Fund; the proceeds of all public lands donated by Congress for free public 
schooi purposes, of all escheated property, of all waste and unappropriated lands, of all 
property accrulng to the Commonwealth by forfeiture except as hercxnafter pro~rded , of 
all fines collected for offenses committed against the Commonwealth, and of the annual 
interest on the Literary Fund; and such other sums as the General Assembly may 
appropriate. But so long as the prrnclpal of the Fund totals as much as  eighty million 
dollars, the General Assembly may set aslde all or  any part of additional moneys recelved 
Into its princrpal for public school purposes, including the teachers retirement fund. 

29 The General Assembly may provrde by general law an cxcmptron from thrs scctron for 
30 the proceeds from the sole of all property serzed and forfeited to the Cornmonavcalth for a 

31 \vofafron of the crrrnrnal laws of fhrs Commonwealth proscribxng the rnanufactrrre. sale or 
32 clisfribrrtion of a controlled substance or rnarrjuana. Such proceeds shall hc paxd ~ n t o  the 
33  tare ircosrrry 

34 The Literary Fund shall be held and administered by the Board of Education ~n such 
35 manner as may be provided by law The General Assembly may authorize the Board to 
36 borrow other funds against assets of the Literary Fund a s  collateral, such borrowing not to 
37 ~nvolve the full faith and credit of the Commonwealth. 
38 The pr~ncrpal of the Fund shall include assets of the Fund in other funds or  a u t h o r ~ t ~ e s  
39 w h ~ c h  a re  repayable to the Fund. 
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21 USCS 0 848 

Evxdence establishtng that defendant catered 
into conversation wlth known drug dealer, prowd- 
lng dealer wtth the name of axplane pilot, was 
lnsuffici~t to sustain defendant's convlctidhs for 
vrolatlon of 21 USCS $8 841, 846, 952, and 963, 
wher- conversatron between partlcs did not show 
that agreement exrsted between them to violate 
narcotics laws. United States v Fernandez (1986, 
CAll Fla) 797 F2d 943. 

Ewdencc showing that defendant, charged wth 
wolatmg 2 1 USCS 98 812. 841, and 846 possessed 
weapons, was excludible p e n  waght of ~ t s  limited 
relevance aganst extreme prejudice such rndcnce 
would evoke, m mmds of jury, until government 

shows that weapons connection to the narcotlc 
conspiracy and therr wnnectlon to defendants who 
do not possess t h m .  United Statcs v Chen (1986, 
SD NY) 629 F Supp 263. 

83. -Mere assoc~ation 
Evidence that defendant chauffeured indivlduals 

mvolved in conspuacy to possess marijuana and 
spent some tlmc In motel room wlth those mdiv~d- 
uals merely establishes assoclatlon with lndivlduals 
and IS msuffic~ent to establish defendant's partla- 
pation m cansptracy. Unlted States v Gomez 
(1985. CA5 Tex) 776 FZd 542. reh den, en banc 
(CA5 Tex) 777 F2d 701. 

4 847. Additional penalties 

RESEARCH GUIDE 
- 

Annotations: 
When may offender found guilty of multlpk cnma under Compnhens~ve Drug Abuse - 
Prtvennon and Control Act of 1970 (21 USCS $8 841-851) be punahed for only one 
offense. 80 ALR Fed 794. - .  

(a) Penalties; forfeitures. Any person who engages m a contmwng cnminal enterpnse shall 
be sentenced to a term of unpnsonment whch may not be less than 10 years and whch may 
be up to life trnpnsonment, to a fine not to exceed the greater of that authonzed in 
accordance with the provisions of title 18, United States Code, or $2,000,000 if the defendant 
IS an mdivrdual or $5,000,000 if the defendant is other than an mdivtdual, and to the 
forfeiture prescribed m section 413 of t h s  tltle [21 USCS 8531; except that if any person 
engages m such activlty after one or more pnor convlctlons of hlm under this sectxon have 
become final, he shall be sentenced to a term of lmpnsonrnent whlch may not be less than 20 
years and whlch may be up to life impnsonment, to a fine not to exceed the greater of twrce 
the amount authonzed m accordance w~th the provtsions of t~t le  18, Un~ted States Code, or 
54,000,000 if the defendant is an rndivldual or $10,000,000 if the defendant 1s other than an 
mdivldual, and to the forfeiture prescribed m sectlon 413 of thls title [21 USCS 5 8531. 
(b) Any person who engages In a continuing c m m d  cntcrpnse shall be lmpnsoned for life 
and fined m accordance with subsection (a), if- 

(1) such person IS the pnncipal admimstrator, organuer, or leader of the enterpnse or is 
one of several such pmc~pal  admrustrators, organuers, or leaders; and 
(2)(A) the v~olatson referred to in subsection (d)(l) ~nvolved at least 300 tunes the 

quantlty of a substance described m substxt~on Wl(b)(l)(B) of this Act (21 USCS 
8 841(b)(l)(B)I, or 
(B) the enterpnse, or any other enterpnse la whch the defendant was the pnncipal or 
one of several pnnc~pal admnlstrators, orgmers ,  or leaders, received $10 million 
dollars in gross receipts dunng any twelve-month pcnod of its existence for the 
manufacture, importation, or distribution of a substance described In sectron 
401(b)(l)(B) of t h s  Act [21 USCS 4 841(b)(l)(B). 

(c) [Not enacted) 
(d) "Continu~ng cnminal enterpnse" defined. For purposes of subsection (a), a person rs 
engaged m a contlnulng cnmlnal enterpnse if- 

(1) he violates any provlslon of tlus title or title 111 the punishment for wfuch is a felony, 
and 
(2) such vrolation IS a part of a contlnulng senes of vtolations of t h s  title or title 111- 

(A) whlch are undertaken by such pcrson in concert w~th  five or more other persons 
w t h  respect to whom such person occuples a positron of organizer, a supervisory 
position, or any other posit~on of management, and 
(B) from whlch such person obtarns substantla1 income or resources. 

(el Suspension of sentence and probation prohibited. In the case of any sentence imposed 
under this section, lmposltion or execution of such sentence shall not be suspended, probatton 
shall noi be granted, and sectlon 4202 of title I8 of the United States Code and the Act of 
July 15, 1932 (D. C. Code, secs. 24203-24-207). shall not apply. 
(As amended Oct. 12, 1984, P L. 98-473, Title 11, Ch 11 1, Pan B, 4 305, 98 Stat. 2050; Oct. 
27, 1986, P L. 99-570, Title I, Subtitle F, $4 1252, 1253, 100 Stat. 3207-15.) 



21 USCS 5 851 FOOD AND DRUGS 
Prevention and Control Act of 1970 (21 USCS $8 841-851) be punlshcd for only one 
offense. 80 ALR Fed 794. 

INTERPRETIVE NOTES AND DECISIONS 
3. Filing of pnor coanction~mfonnation 4 85l(a)(l), tnal coun may nonetheless unpose 

Although tnal court cannot enhance sentence any other sentence within limrts set forth in 
under 18 LJSCS 8 84tCb)(l)(A) on basts of pnor 4 841(b)(l)(A). Gaertncr v Un~ted States (1985, 
convicttons where government fails to file record CA7 Wis) 763 F2d 787. 
of pnor convlctlons in accordance wth 18 USCS 

# 853. Cnrmnal forfeitures 
&) Property subject to criminal forfeiture. Any person convicted of a violation of this title or 
title 111 punishable by impnsonrnent for more than one year shall forfelt to the Unrted States, 
urespectrve of any prowsion of State law- 

(1) any constitutmg, or denved from, any proceeds the person obtamned, directly 
or mdirectly, as the result of such vaolatron; 
(2) any of the person's property used, or Intended to be used, m any manner or part, to 
cornnut, or to facilitate the cornmisston of, such violation; and 
(3) m the case of a person convicted of engaging in a contlnulng cnmlnal enterprrsc sn 
nolatlon of scctlon 408 of thls tltle (21 U.S.C. 848) [21 USCS 4 8483, the person shall 
forfeit, m addition to any property described m paragraph (1) or (Z), any of his interest in, 
chums agarnst, and property or contractual nghts &ording a source of control over, the 
contmumg cnrmnal enterprise. 

The court, m unposing sentence on such person, shall order, in addition to any other 
sentence unposed pursuant to this title or title 111, that the person forfeit to the Un~ted States 
all property described in thls subsection. In lieu of a fine otherwise authonzed by t h ~ s  part 
121 USCS $5 841 et scq.1, a defendant who denves profits or othcr proceeds from an offense 
may be fined not more than twce the gross profits or othcr proceeds. 
(b) Meanurg of term 'Cproperty". Property subject to cnmnal forfeiture under this section 
mcludes- 

(1) real property, rncluding things gromg on, affixed to, and found m land; and 
(2) tangible and totangible personal property, including nghts, privileges, mterests, clams, 
and secuntles. 

(c) Thud party transfers. All right, title, and Interest in property described In subsection (a) 
vests m the Uruted States upon the commission of the act givlng nse to forfeiture under this 
section. Any such property that is subsequently transferred to a person other than the 
defendant may be the subject of a special verdict of forfeiture and thereafter shall be ordered 
forfelted to the Un~ted States, unless the transferee establishes in a heanng pursuant to 
subsectlon (n) that he a a bona fide purchaser for value of such property who at the tlme of 
purchase was reasonably wthout cause to believe that the property was subject to forfeiture 
under this section. 
(dl Rebuttable presumption. There is a rebuttable presumption at tnal that any property of a 
person convicted of a felony under t h s  title or t~tle III is subject to forfeiture under t h  
section if the United States establishes by a preponderance of the ev~dence that- 

( I t u c h  property was acqwred by such person dunng the penod of the v~olat~on of thrs 
tit >r trtle I11 or withrn a reasonable time after such penod; and 
(2) there was no likely source for such property other than the vlotation of this tltle or 
title 111. 

(el Protective orders. (1) Upon applicatron of the Unlted States, the court may enter a 
restrarn~ng order or m)unctron, requlre the execution of a satisfactory performance bond, 
or take any other action to preserve the availability of property described tn subsectlon (a) 
for forfe~ture under this sectlon- 

(A) upon the fiIing of an indictment or ~nformatron charging a violation of this title or 
title 111 for which cnminal forfeiture may be ordered under this sect~on and alleging 
that the property wtth respect to which the order 1s sought would, in the event of 
convlctlon, be subject to forfeiture under thxs sectron; or 
(8) pnor to the filing of such an indictment or ~nformatlon, if, after notice to persons 
appeanng to have an Interest in the property and opportunity for a heanng, the court 
determines that- 

(i) there 1s a substantla1 probability that the United States will prevail on the issue 
of forfeiture and that failure to enter the order will result in the property belng 
destroyed, removed from the junsdictlon of the court, or otherw~se made unavail- 
able for forferture; and 
(ii) the need to preserve the availability of the property through the entry of the 
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requested order outweighs the hardship on any party against whom the order IS to 
be entered: 

1 Provrded, however, That an order entered pursuant to subparagraph (B) shall be effective 
' for not more than ninety days, unless extended by the court for good cause shown or 
' unless an indictment or informat~on described in subparagraph (A) has been filed. 
;(2) A temporary restraining order under this suDgction may be entered upon application 
of the United States without notice or opportunrty for a heanng when an information or 
tndictment has not yet been filed with respect to the property, if the United Stat& 
aernonstrates that there is probable cause to believe that the property w t h  respect to 
which the order is sought would, m the event of conviction, be subject to forfeiture under 
this sectlon and that provision of notice will jeopardize the availability of the property for 
forfetture. Such a temporary order shdI exprre not more than ten days after the date on 
which it is entered, unless extended for good cause shown or unless the party a g w t  
whom it is entered consents to an extenslon for a longer penod. A heamg requested 
concerning an order entered under thrs paragraph shall be held at the earliest possible 
time and pnor to the expiration of the temporary order. 
(3) The court may recerve and consrder, at a hcanng held pursuant to thxs subsection, 
evldence and information that would be inadmissible under the Federal Rules of Ewdeoce 
[20, USCS Appx, Federal Rules of Evidence]. 

(0 Warrant of semue. The Government may request the issuance of a warrant authonmg 
the seizure of property subject to forfeiture under thls section m the same manner as 
provided for a search warrant. If the court determines that there is probable cause to believe 
that the property to be seized would, in the event of conviction, be subject to forfetture and 
that an order under subsection (e) may not be sufficient to assure the availability of the 
property for forfature, the court shall Issue a warrant authonzing the sewure of such 
propeny. 
(gl Execution. Upon entry of an order of forfe~ture under thls sectton, the court shall 
authorize the Attorney General to setze all propeny ordered forfeited upon such terms and 
conditions as the court shall deem proper. Follow~ng entry of an order declaring the property 
forteited, the court may, upon applicatron of the Unxted States, enter such appropnate 
restraintng orders or injunctions, require the execution of satisfactory performance bonds, 
3ppo1nt receivers, conservators, appraisers, accountants, or trustees, or take any other action 
to pratect the interest of the United States in the property ordered forfateti. Any mcome 
accruing to or denved from property ordered forfeited under this sect~on may be used to 
offset ordinary and necessary expenses to the property which are required by law, or whch 
are necessary to protect the interests of the Unlted States or thud parties. 
(h) Disposition of property. Following the sexzure of property ordered forfelted under this 
section, the Attorney General shall direct the disposltlon of the propeny by sale or any other 
comrnerclally feasible means, makrng due provlston for the nghts of any rnnocent persons. 
Anv property nght or interest not exerc~sable by, or transferable for value to, the United 
S1ates shall expire and shall not revert to the defendant, nor shall the defendant or any 
Person acttng In concert with him or on hrs behalf be eligible to purchase forfeited propeny 
at any sale held by the Unrted States. Upon application of a person, other than the defendant 
Or a person acting m concert with him or on h ~ s  behalf, the court may restram or stay the 
sale or disposltion of the property pending the concluston of any appeal of the ~mnlnal  case 
?Vlng nse to the forfeiture, if the applicant demonstrates that proceeding with the sale or 
dlsposltlon of the property will result in ~rreparable injury, harm, or loss to him. 
(9 Authority of the Attorney General. With respect to property ordered forfelted under this 
Seetlon. the Attarney General IS authorized tc+- 

(1) grant petitions for matlgatian or remission of forfeiture, restore forfelted ProFnY to 
vlctlms of a violation of t h ~ s  title, or take any other action to protect the rights of 
innocent persons which is In the interest of justice and whtch ts not inconslstcnt with the 
Provlslons of thts sectron; 
(2) cornpromlse clams ansing under thts section; 
(3) award cornpensatton to persons providing lnformatlon resulting in a forfeiture under 
t h ~ s  sectton; 
(4) direct the dispostt~on by the United States, In accordance wlth the provisions of section 
51 of thls t~t le  i2l  U.S.C. 881(c)) I21 USCS # 881(e)], of all propeny ordered forfelted 
under thts sectton by public sale or any other commercially feasible means, mahng due 
Prov~sron for the nghts of innocent persons; and 
( 5 )  take appropnate measures necessary to safeguard and rnalntaln property ordered 
forfelted under this section pending ~ t s  disposltion. 

'J) Applicability of c~vi l  forfeiture provakonr. Except to the extent that they are inconslstent 
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with the proviaons of thrs section, the pronslons of section 511(d) of t h s  title (21 U.S.C. 
881(d)) 121 USCS 88t(d)] shail apply to a cnminal forferture under thls scctlon. 
Q Bar on mtervention. Except as provlded m subsection (n), no party claunrng an ~nterest us. 
prapcrty subject to forfeiture under thrs sectron may- 

(1) rntcrvent u! a tnal or appeal of a cnminal case involving the forfeiture of such 
property under tbrs sectlon; or 
(2) ~ m m m c c  M action at law or equity agauwt the United States concersamg the validity 
of hs alleged rntmst m the property subsequent to the filing of an rndictment or 
mformahon d e p g  that the property a subject to forferture under this sectlon. 

(II ~unsdictioa to enter orders. The distnct courts of the United States shall have jurisdiction. 
to enter orders as provlded ur thu section without regard to the locatlon of any property 
whch  may be subject to forfeiture under thrs section or whlch has been ordered forfeited 
under t b  scction. 
(m) Depositions. In order to faciljtatc the identification and location of property dcclarcd 
forfeited and to facilitate the .'jEposition of petitrons for remission or mitigation of forfeiture, 
after the entry of an order uklanng property forfeited to the Uxuted States, the court may, 
upon application of the United States, order that the testimony of any wtness relatrng to the 
property forfeited be taken by depos~tlon and that any designated book, paper, document, 
record, recording, or other matenal not privileged be produced at the same tlme and place, m 
the same manner as provlded for the taiung of depos~tions under Rule 15 of the Federal 
Rules of C m a l  Procedure WSCS Federal Rules of Cnminal Procedure, Rule 151. . . 
(n) Thvd party mterests. (1) Followmg the entry of an order of forfeiture under thu section, 

the Umted States shall publish notlce of the order and of its mtent to dispose of the 
property m such manner as the Attorney General may direct. The Government may also, 
to the extent practicable, prondc direct wntten notice to any person known to have. 
alleged an Interest m the property that IS the subject of the order of forfeiture as a 
substitute for pubhhed notrce as to those persons so notified. . ,, 

(2) Any person, other than the defendant,-asserting a legal interest m propmy wbch has 
been ordered forfeited to the Umtcd States pursuant to thu section may, wthm thrty 
days of the final publicabon of notice or hs r e a p t  of notlce under paragraph (I), 
whchever IS earlier, petition the court for a heanng to adjudicate the validity of bs 
alleged Interest m the p r o m .  The hearing shall be held before the court alone, without 
a JllrY - .- -. . - 1 .  

(3) The petition shall be signed by the petitioner under penalty of pequry and shall set 
forth the nature and extent of the petitioner's nght, title, or mterest m the property, the 
time and cxrcumstances of the pet~boner's acqrusition of the nght, title, or mterest m the 
property, any additional facts supporting the petitloner's clalm, and the reIief sought. 
(4) The heanng on the petit~on shall, to the extent practicable and conststent w t h  the 
mterests of justice. be held wthm thu-ty days of the filing of the petition. The court may 
consotidate the h e ! a ~ g  on the petrtlon wth a heanng on any other petrtlon filed by a 
person other than the deftndant under thrs subsection. 
(5) At the h a n g ,  the petinoncr amy testify and present evldence and witnesses on hrs 
own behalf, and cross-examme mtncsses who appear at the heanng. The Unrted States 
may present evidence and wtnesses m rebuttal and in defense of its clam to the property 
and cross-examlne wtnesses who appear at the hearmg. In addition to testimony and 
evtdence presented at the heanng, the court shall consider the relevant portions of the 
record of the cnrnrnal case whch resulted m the order of forfeiture. 
(6) If, aher the hearmg, the court deterrmnes that the petltioner has established by a 
preponderance of the evidence that- - 

(A) the petitloner has a legal nght, title. or interat tn the property, and such nght, 
title, or Interest renders the order of forfclture invalid in whole or in part because the 
nght, t~tle, or Interest was vested In the petltioner rather than the defendant or was 
supenor to any nght, tltle, or interest of the defendant at the time of the commtsslon 
of the acts whrch gave rise to the forfeiture of the property under thls sectlon; or 
(B) the petitioner IS a bona fidc purchaser for value of the nght. title, or interest in the 
property and was at the tlme of purchase reasonable wrthout cause to believe that the 
property was subject to fodelturc under this sectron; 

the court shall amend the order of forfe~ture rn accordance with its deterrnlnatron. 
(7) Followng the court's disposltton of all petitrons filed under thls subsection, or if no 
such pctltions are filed followng the expiration of the penod provrded In paragraph (2) for 
the filing of such petitions. the Un~tcd States shall have clear title to property that IS the 
subject of the order of forfeiture and may warrant good title to any subsequent purchaser 
or transfer*. 
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(0) Liberal construction. The provlslons of t h ~ s  section shall be liberally construed to 
effectuate its remedid purposes. 
(p) If any of the property described m subsection (a), as a result of any act or om~ssion of the 
defendant- 

(1) cannot be located upon the exercise of due diligence; 
(2) has been transferred or sold to, or deposited wrth, a third party; 
(3) has been placed beyond the junsdictron of the court; % 

(4) has been substantrally dhnrshed rn value; or 
(5) has been comrmngled wrth other property whlch cannot be divlded without difficulty; 

the court shall order the forferture of any other property of the defendant up to the value of 
any property described m paragraphs (1) through (5). 
(Oct. 27, 1970, P L. 91-513, Title 11, Part D, 5 413, as added Oct. 12, 1984, P L. 98-473, 
Title 11, Ch 111, Part B, 5 303 m part, 9 8  Stat. 2044; Oct. 12, 1984, P L. 98-473, Title 11, Ch 
XXIII, 5 2301(d)-(f), 98 Stat. 2192; Oct. 27, 1986, P L. 99-570, Title I, Subtltle D, 5 1153(b), 
Submle Q, 8 1864, 100 Stat. 3202-13, 3207-54.) 

HI!3TORY, ANCILLARY LAWS AND DIRECTIVES 

References IU text: 
'7hs title" referred to m thls section, a Title.11 of Act Oct. 27, 1970. P L. 91--513. 84 
Stat. 1242, which appears generally as 21 USCS 89 801 et scq. For full classificatton of 
such Title. consult USCS Tables volumes. 
''Title III", referred to m thls sectlon, IS Title I11 of Act Oct. 27, 1970, P L. 91-513, 84 
Stat. 1285, wh~ch appears generally as 2 1 USCS §§ 95 1 ct seq. For full classificatron of 
such Title, consult USCS Tables volumes. 

Amendments: 
1984. Act Oct. 12, 1984, m subscc, (a), m the concluding matter, lnstrted the sentence 
begrnning "In lieu of a fine "; and deleted subsec. (d), which read: 
"(d) If any of the property described m subxctron (a)- 

"(1) cannot be located, 
"(2) has been transferred to, sold to, or deposited wrth a thlrd party; 
"(3) has been placed beyond the junsdict~on of the court; 
"(4) has been substanually dimmshed m value by any act or omisston of the defendant; 
or 
"(5) has been commingIed wrth other property wbcb cannot be div~ded wrthout 
difficulty; 

the court shall order the forfeiture of any other property of the defendant up to the value 
of any property described m paragraphs (1) through (9." 
Such Act further purported to redesignate subsecs. (e), (I), (g), 01). (9, (I), ((m). (n). (0). 

and (p) as subsecs. (dl, (e), (0, (g), (h). (0, (j), (h), (I), (m), (n). and (01, respcctlve~y, but 
such amendment as been executed by redeslgnated subsecs. (e)-(p) as subsecs. (d)-(o), 
rapect~vely as the probable intent of Congress; and. In subsec. (n) as so redeslgnated, 
deleted "for at least xven successive coun days" preceding "in such manner" 

1986. Act Oct. 27, 1986, m subscc. (c). substituted " subsection (n)" for "subsection (0)" 

in subsec. ff), substituted "subsection (e)" for "subsection (f)". purported to amend the 
second setout of subsec. (h) by substituting "subsect~on (n)" for "subsection (0)" but such 
amendment was executed to subs=. (k) to conform to the probable lntent of Congras [See 
the 1984 Amendments note to this xction]. 
Such Act further purported to redesignate the second setout of subscc. (h) as subsec. (k), 
but such redes~gnat~on was not executed [see the 1984 Amendments note to this section]. 
Such Act funher purponed to redcstgnatc subset. (p) as  subsec. (q); however, such 
amendment has been executed by adding subscc. (p). 

INTERPRE3lW NOTES AND DECISIONS 

h n a  fide legal fees pald to Indicted defendant's 
attorncv are not subject to forfelturc under 18 

LSCS 4 1963, 21 USCS 853. Un~ted Starts v 
thdalamenti (1985, SD NY) 614 F Supp 194. 

Retroact~ve applicat~on of forefe~ture statute (21 
C'SCS 4 853) whlch does not change fact of forfel- 
'urc as pun~shmcnt but merely establishes proce- 
dure bv wh~ch forcfe~rure will be carried out does 
not \lolate ex post facto clause. Un~ted States v 
C'roz~er (I9%5. CA9 Anz) 777 F2d 1376, 

Prov~s~ons of Comprehens~ve Cnme Control Act 
( 2 1  USCS 4 853) whlch allow entry, w~thout hear- 

mg. of restraining order agalnst propeny wh~ch 
may be subject to forfeiture under federal drug 
laws and wh~ch allow heanng lor pany wlth th~rd 
pany Interest m restra~ned propeny to have hear- 
lng only after propeny has been ordered forfe~ted, 
whtch only occurs after defendant is convicted, do 
not comply w ~ t h  due process requirements; in 
abxnce of valid procedural gu~delines govemlng 
restralnlng order agalnst propeny ~ubject to forfel- 
ture, Federal Rule Civil Procedure 65 governs, 
and heanng on order restralnlng propeny must tx 
granted to panles assenlng s~gnificant Interest In 
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58 801 et seq.) and that phannacy had not 
prev~ously been Inspected was suffictent to sup- 
port issuance of warrant; fact that pharmacy had 
never before been Inspected to Insure compliance 
w ~ t h  compulsory recordkeeplng requirements 
was circumstance that alone was suffic~ent to 
justify adrnlnistrative warrant In light of deep 
public interest in enforcing compliance with 
rccordknprng rcqulrcments. Unlted States v 
Prendergast (1978, CA3 Pa) 585 F2d 69. 

Showng required for Issuance of warrant for 
admlnistratlve inspection of drug store is not 
probable cause to believe cnme has been com- 
m~tted, but srnce there IS valid public Interest in 
showing compliance with recordkeep~ng rtqwre- 
ments of Comprehensive Drug Abuse Prevent~on 
and Control Act, mere lapse of considerable tlmc 
slnce last rnspcctton could be suffic~cnt. Unrted 
States v Greenberg (1971. WD Pa) 334 F Supp 
364, 19 ALR Fcd 731. -- -- - 

.- 

5. Scope of inspection 
Valid lnspectlon took place, rather than 

"search In disgursc" even though it lnvolved 
thorough scrutlny of physrc~an's enttre office- 
dwelling, where doctor refused to produce h ~ s  

records tn contravention of proper lnspectlon 
warrant, ~ndicat~ng moreover that records were 
"all over the place." Un~ted States v Montrom 
(1972, ED Pa) 345 F Supp 1337, affd w~thout op 
(CA3 Pa) 480 F2d 918 and affd w~thout op 
(CA3 Pa) 480 F2d 919. 

6. Warrantless inspections 
Construrng 21 USCS 8 880(c)(5) in light of 

Unlted States v Biswell (1972) 406 US 31 1, 32 L 
Ed 2d 87. 92 S Ct 1593, did not elimlnate need 
for inspection warrant so as to authorize war- 
rantless search of pharmacy: warrantless search 
of pharmacy was not conducted pursuant to 
lawful consent under 21 USCS $880(c)(l) where 
agents told registered pharmac~st to sign consent 
pcrmltring lnspectton or face cnmlnal penalties. 
Unlttd States v Enscno (1975, W D  NY) 401 F - 

21 USCS 5 880(c)(l) is based upon established 
pnnc~ple that search conducted pursuant to valid 
consent rs const~tutionally permtssrble and excep- 
tion to Fourth Amendment's warrant requlrc- 
rnent. United States v Pugh (1976. W D  Mich) 
417 F Supp 1019. 

5 881. Forfeitures 
(a) Subject property. The following shall be subject to forfeiture to the 
United States and no property nght shall exist in them: 

(1) All controlled substances which have been manufactured, distributed, 
dispensed, or acquired in violation of thls tltle. 
(2) All raw materials, products, and equipment of any kind which are 
used, or intended for use, in manufacturing, compounding, processing, 
delivenng, importrng, or exporting any controlled substance in violation 
of this title. 
(3) All property which is used, or Intended for use, as a container for 
property described In paragraph ( I )  or (2). 
(4) All conveyances, tncluding aircraft, vehicles, or vessels, wh~ch are 
used, or are Intended for use, to transport, or In any manner to facilitate 
the transportatxon, sale, receipt, possess~on, or concealment of property 
described in paragraph (1) or (2), except that- 

(A) no ,conveyance used by any person as a common carner In the 
transaction of busmess as a common carrier shall be forfelted under 
the provisxons of this section unless i r  shall appear that the owner or 
other person tn charge of such conveyance was a consenting party or 
privy to a vlolatlon of this tltle or title 111; and 
(B) no conveyance shall be forfelted under the provlslons of this 
sectlon by reason of any act or omission established by the owner 
thereof to have been comm~tted or omitted by any person other than 
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such owner while such conveyance was t~nlawfully m the possesston 
of a person other than the owner in violatio~~ of the cnmlnal laws of 
the United States, or of any State. 

(5) All books, records, and research, including formulas, microfilm, 
tapes, and data which are used, or intended for use, In violation of this 
tttle. 
(6) All moneys, negotiable Instruments, secunties, or other things of 
value furn~shed or intended to be furnished by any person in exchange 
for a controlled substance In violation of this tltle, all proceeds traceable 
to such an exchange, and all moneys, negotiable instruments, and 
secunties used or intended to be used to facilitate any vlolat~on of this 
title, except that no property shall be forfeited under this paragraph, to 
the extent of the Interest of an owner, by reason of any act or omission 
established by that owner to have been commrtted or omitted wtthout 
the knowledge or consent of that owner. 

(b) Serzure p m m m t T 6 5 u ~ ~ l e s  for Certa~n Admrralty and 
lMaritime Clalms. Any property s u b j ~  forfeiture to the Unlted States 
under t h ~ s  tltle may be seized by the Attorney General upon process tssued 
pursuant to the Supplemental Rules for Certaln Admiralty and Mantime 
Claims by any distnct court of the United States having jurisdiction over 
the property, except that seizure wlthout such process may be made 
when- 

(1) the seizure is incident to an arrest or a search under a search 
warrant or an inspection under an administrative ~nspect~on warrant; 
(2) the property subject to seizure has been the subject of a pnor 
judgment In favor of the United States In a crrminal Injunction or 
forfeiture proceeding under this tltle; 
(3) the Attorney General has probable cause to believe that the property 
1s directly or indirectly dangerous to health or safety; or 
(4) the Attorney Genera1 has probable cause to believe that the property 
has been used or is intended to be used tn violat~on of this title. 

In the event of seizure pursuant to paragraph (3) or (4) of thls subsection, 
proceedings under subsection (d) of this sectlon shall be instituted 
promptly 

(c) Custody of Attorney General. Property taken or detained under this 
sectlon shall not be repleviable, but shall be deemed to be in the custody of 
the Attorney General, subject only to the orders and decrees of the court 
or the offic~al having junsdictlon thereof. Whenever property 1s selzed 
under the provisions of this t~tle, the Attorney General may- 

(1) place the property under seal; 
(2) remove the property to a place designated by h ~ m ;  or 
(3) require that the General Serv~ces Administration take custody of the 
property and remove it to an appropriate location for disposition in 
accordance with law 
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(d) Other laws and proceedings applicable. The provisions of law relating 
to the selzure, summary and judicral forfeiture, and condemnation of 
property for violat~on of the customs laws; the disposition of such property 
or the proceeds from the sale thereof; the remission or mittgatlon of such 
forfeitures; and the compromise of clalms shall apply to selzures and 
forfeitures rncurred, or alleged to have been Incurred, under the provisions 
of this t~tle, Insofar as applicable and not inconsistent with the provlsions 
hereof; except that such duties as are tmposed upon the customs officer or 
any other person with respect to the seizure and forfeiture of property 
under the customs laws shall be performed with respect to selzures and 
forfeltures of property under this tttle by such officers, agents, or other 
persons as may be authonzed or desrgnated for that purpose by the 
Attorney General, except to the extent that such dutles anse from selzures 
and forfeltures effected by any customs officer. 

(el Disposition of forfeited property, Whenever property IS forfeited under 
this trtle the Attorney General may- 

(1) retaln the property for official use; 
(2) sell any forf'erted property which 1s not requtred to be destroyed by 
law and which is not harmful to the public; 
(3) requlre that the General Services Administrat~on take custody of the 
property and remove it for disposition in accordance with law; or 
(4) forward it to the Bureau of Narcot~cs and Dangerous Drugs for 
disposition (including delivery for medical or scientific use to any 
Federal or State agency under regulations of the Attorney General). 

The proceeds from any sale under paragraph (2) and any moneys forfelted 
under this title shall be used to pay all proper expenses of the proceedings 
for forfeiture and sale Including expenses of seizure, maintenance of 
custody, advertising, and coun costs. The Attorney General shall forward 
to the Treasurer of the United States for depos~t in the general fund of the 
Un~ted States Treasury any amounts of such moneys and proceeds remaln- 
rng after payment of such expenses. 

(f) Forfeiture of schedule I substances. All controlled substances In 
schedule I that are possessed, transferred. sold. or offered for sale in 
violatton of the provlsions of this title shall be deemed contraband and 
seized and summarily forfeited to the United States. Similarly, a11 sub- 
stances in schedule I, whrch are se~zed or come Into the possession of the 
Unlted States, the owners of which are unknown. shaii be deemed contra- 
band and summarily forfelted to the United States. 

(g) Plants. (1)  All species of plants from which controlled substances in 
schedules I and I I  may be den\-ed wh~ch have been planted or cultivated 
in violation of this trtle, or of whlch the owners or cultivators are 
unknown, or which are wild growths, may be seized and summarily 
forfelted to the Untted States. 
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(2) The failure, upon demand by the Attorney General or his duly 
authorized agent, of the person in occupancy or In control of land or 
premrses upon whlch such species of.piants are growing o r  being stored, 
to produce an appropnate registration, or proof that he 1s the holder 
thereof, shall constitute authority for the seizure and forfeiture. 
(3) The Attorney General, or his duly authonzed agent, shall have 
authority to enter upon any lands, or xnto any dwelling pursuant to a 
search warrant, to cut, harvest, carry off, or destroy such plants. 

(Oct. 27, 1970, P L. 91-513, Title 11, Part E, 5 511, 84 Stat. 1276; Nov 
10, 1978, P L. 95-633, Title 111, 3 301(a), 92 Stat. 3777; Nov 30, 1979, P 
L. 96-132, $ 14, 93 Stat. 1048.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

References In text: 
"This title", referred to in thls sectlon, 1s Title I1 of Act Oct. 27, 1970, 
P L. 9 1 - r n  s t a T l 2 - m a r s  generally as 21 USCS 
$9 801 et seq. For full classification af.sllch Title, consult USCS Tables 
volumes. 
"Title III", referred to tn t h ~ s  sectlon, IS Title 111 of Act Oct. 27, 1970, 
P L. 91-513, 84 Stat. 1285, wh~ch appears generally as 21 USCS 
$5 951 et seq. For full classification of such Title, consult USCS Tables 
volumes. 
"The Supplemental Rules for Certain Admualty and Marlt~me 
Claims", referred to In t h ~ s  section, IS a reference to the Supplemental 
Rules for Certain Admiralty and Mant~rne Claims, whlch appear as 
USCS Rules of Civil Procedure, Supplemental Rules for Certa~n 
Admiralty and Mantime Claims. 
"The customs laws", referred to In thls section, appear generally as 19 
USCS $5 1 et seq. 
"Schedule I" and "schedules I and II", referred to in this sectlon, are 
contalned In 21 USCS 5 812(c). 

Effective date of section: 
Act Oct. 27, 1970, P L. 91-513, Title 11, Part G, 4 704(b), 84 Stat. 
1284, whlch appears as 21 USCS 801 note, provlded that this section 
w effective upon enactment on Oct. 27, -1970. 

Amendments: 
1978. Act Nov. 10, 1978. added subsec. (a)(6); In subsec. (e)(2),  deleted 
", but the proceeds from any such sale shal! be used to pay all proper 
expenses of the proceedings for forfelture and sale including expenses of 
selzure, maintenance of custody, advertlslng and court costs" following 
"public", and added "The proceeds from any sale under parasraph (2) 
and any moneys forfeited under this tltle shall be used to pav all proper 
expenses of the proceedings for forfelture and sale ~ncluding expenses of 
seizure, maintenance of custodv, advert~srng, and court costs. The 
Attorney General shall forward to the Treasurer of the United States 
for deposit In the general fund of the Unrtzd States Treasury any 
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9 878, Powers of enforcement personnel 
(a) Any officer or employee of the Drug Enforcement Administration or any State or lacal 
law enforcement officer designated by the Attorney General may- 

(1)-(5) ('Unchanged] 
(b) State and l d  law enforcement officers performing functrons under thrs section shall not 
be deemed Federal employees and shdl not be subject to provisions of law relatlng to Federal 
empioyecs, except that such officers shdl be subject to section 3374(c) of title 5, United State 
Code. 
(As amended Oct. 27, 1986, P L. 99-570, Title I, Subtitle Q, 1 1869, 100 Stat. 3207-55; Nov. 
10, 1986, P L. 99646, g 86, 100 Stat. 3620,) 

HISTORY; A N C U W Y  LAWS AND DlRECrrVES 
Amendments 
1986. Act Oct. 27, 1986 des~gnated the lntroductory matter as subsec. (a), lntraductory 
matter, and m subscc. (a), lntroductory matter, as so des~gnatai, tnscrted "or (wth respect 
to offmscs under ths title or title 111) any State or local law enforcement officer"; and 
added s u b .  (b). 
Act Nov. 1 4  t986, m the tntroductory matter, purported to des~gnate the exlsttng 
provrslons as subsec. (a), however, such amendment was executed by Act Oct. 27, 1986, 
and m subsec. (a), purported to Insert "or any State or local law enforcement officer" 
followng "Drug Enforcement Admuustrat~on"; however, ths phrase was substttuted for 
"or (with respect to offcnses under thls tttle or title 111) any State or IocaI law enforcement 
officer", whch was ~nscrted fallowng "Drug Enforccmmt Admmtstratlon" by Act Oct. 27, 
1986. Such Act further purponed to add subsec. (b), however, subs .  (b) was added by 
A c m b .  See-the Act dct. 27, 1986 Amendments note for full clarificatron. 

8 880. Admmstratire mpections and warrants 

RESEARCH GUIDE 
Annotations: 
State and local adrn~nlstratlve lnspect~on of and admmrstrat~ve warrants to search pharma- 
ma. 29 ALR4th 264. 

8881. Forfeitures 
(a) Subject property. pntroductory matter unchanged] 

(1 M6) rCrnchawd1 
(7) AU real property, including any nght, titlc, and interest in the whole of any lot or 
tract of land and any appurtenances or Improvements, which IS used, or Intended to be 
used, In any manner or part, to commit, or to facilitate the commtssion of, a violation of 
t b  tltle punishable by more than one year's Impnsonrnent, except that no property shall 
be forfated under this paragraph, to the extent of an interest of an owner, by reason of 
any act or omxssion established by that owner to have been committed or om~tted w~thout 
the knowledge or consent of that owner. 
(8) All controlled substances which have bccn possessed in vloIation of thts title. 

a) Serzure pursuant to Supplemental Rules for Certain Admiralty and Maritime Clams. 
Any property subject to civil forfeiture to the United States under this tltle may be selzed by 
the Attorney General upon process issued pursuant to the Supplemental Rules for Certain 
Admiralty and Manttme Cla~ms by any distnct court of the United States having junsdictmn 
over the property, except that seizure without such process may be made when- 

(1)-(3) [Unchanged] .. 
(4) the Attorney General has probable cause to believe that the property n subject to ctvil 
forfetture under thts tttle. 

- In the event of selzure pursuant to paragraph (3) or (4) of this subsect~on, proceedings under 
subsect~on (d) of th~s  sectlon shall be lnstltuted promptly. 
The Government may request the Issuance of a warrant authonzing the seizure of property 
subject to forfeiture under thts section in the same manner as provtded for a search warrant 
under the Federal Rules of Cnmlnal Procedure. 
(c) Cust~dy of Attorney General. Property taken or detalned under this sectlon shall not be 
replevlable, but shall be deemed to be In the custody of the Attorney General, subject only to 
the orders and decrees of the court or the official having junsdictlon thereof. Whenever 
property is selzed under any of the provlslons of this tttle, the Attorney General may- 

(1). ( 2 )  [Unchanged] 
(3) requlre that the General Serv~ces Adrnln~stration take custodv of the property and 
remove ~ t ,  if practicable, to an appropnatc location for disposltlon IR accordance wrth law. 

(dl Other laws and proceedings applicable. The provisions of law relat~ng to the selzure, 
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summary and judicial forfeiture, and condemnation of property for violation of the customs 
laws; the disposit~on of such property or the proceeds from the sale thereof; the remission or 
mitigation of such forfeitures; and -the compromse of claims shall apply to selzures and 
forfe~tures incurred, or alleged to have been incurred, under any of the provisions of this t~tle, 
lnsofar as applicable and not lnconslstent wth  the provisions hereof; except that such duhts 
as are imposed upon the customs officer or any other person with resepct to the seizure and 
forfe~ture of property under the customs laws shall be performed with respect to selzures and 
forfe~tures of property under t h s  title by such officers, agents, or other persons as may be 
authonzed or designated for that purpose by the Attorney General, except to the extent that 
such dutres anse from selzures and forfeitures effected by any customs officer. 
(ex11 Disposition of forfeited property. Whenever property rs crvilly or cnrmnally forfeited 

under t b s  title the Attorney General may- 
(A) retam the p r ~ p e ~ y -  for official & or transfer the custody or ownership of any 
forfeited property to any Federal, State, or local agency pursuant to section 616 of the 
Tariff Act of 1930 (19 U.S.C. 1616) [I9 USCS 5 16161; 
(B) sell any forluted property whch n not rcqwred to be destroyed by law and whxch 
1s not harmful to the public; 
(C) requtre that the General Servlces Adnunutratton take custody of the property and 
dispose of it m accordance with law; or 
@) forward it to the Bureau of Narcotics and Dangerous Drugs for disposition 
(including delivery for medical or sc~entific use to any Federal or State agency under 
regulatrons of the Attorney General). 

(2)(A) The proceeds from any sale under subparagraph (Bj of paragraph (1) and any 
moneys forfelted under thxs title shall be used to pay- 

(i) all property expenses of the proceedings for forfeiture and sale including expenses 
of stlzure, maintenance of custody,.advertismg, and court costs; and 
(i) awards of up to 5100,000 to any lndivldual who provides onpnal ~nformatlon 
which leads to the arrest and conviction of a person who kills or hdnaps a Federal 
drug law enforcement agent. Any award pald for information concernrng the killing 
or kidnapping of a Federal drug law enforcement agent, as provxded ln clause (i.i), 
shall be pa~d  at the discret~on of the Attorney General. 

(B) The Attorney General shall forward to the Treasurer of the Un~ted States for 
deposit m accordance with section 524(c) of title 28, United States Code, any amounts 
of such moneys and proceeds remalnlng after payment of the expenses provided in 
subparagraph (A). 

(0 Forfeiture of schedule I or I1 substances. (1) ALI controIled substances In schedule I or I1 
that are possessed, transferred, sold, or offered for sale in v~olat~on of the provlslons of 
thls title shall be deemed contraband and seued and summarily forfetted to the Unrted 
States. Similarly, all substances In schedule I or 11, which are se~zed or come into the 
passession of the Umted States, the owners of whlch are unknown, shall be deemed 
contraband and summanly forfeited to the Unlted States. 
(2) The Attorney General may direct the destruction of all controlled substances m 
schedule I or I1 seued for violation of this title under such crrcumstances as the Attorney 
General may deem necessary. 

(g) IUnchangedl 
(h) Property title, etc. vested in United States. All nght, titie, and Interest in propeny 
described In subsect~on (a) shall vest m the Un~ted States upon comrnisslon of the act pvmg 
nse to forfeiture under this sectton. 
(i) Stay of civil proceeding. The filing of an rndictment or inforrnatlon alleging a vlolatlon of 
th~s  t~tle or tltle 111, or a violation of State or local law that could have been charged under 
thls title or t~t le  111, which is also related to a civil forfeiture proceeding under thls sectlon 
shall, upon motlon of the United States and for good cause shown, stay the civil forfelture 
~roceeding. 
(j) Venue. In additlon to the venue provided for In sectlon 1395 of tltle 28, Uruted States 
Code 128 USCS 5 13951, or any other provision of law, in the case of propeny of a defendant 
charged with a violation that 1s the basis for forfeiture of the propeny under thrs sectlon. a 
proceeding for forferture under this sectton may be brought In the judicial distnct in wh~ch 
the defendant owning such property 1s found or in the judiclal distnct in whlch the cnmlnal 
prosecution 1s brought. 
(As amended Oct. 12, 1984, P L. 98-473, Title 11, Ch 111, Part B, 5 306 Pan C, $309, Ch V, 
9 518, 98 Stat. 2C50, 2051, 2075; Oct. 27, 1986, P L. 99-570, Title I. Subtltle A, 4 1006(c), 
Subtrtle Q, 8 1865, Subtrtle U. tj 1992, 100 Stat. 3207-7, 3207-54, 3207-59; Nov. 10, 1986, P 
L. 99-646. 4 74, 100 Stat. 3618.) 
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8 1963. Cnmmal penalties 
(a) Whoever violates any provision of section 1962 of this chapter I18 USCS (j 19621 shall be 
fined not more than $25,000 or lrnpnsoned not more than twenty years, or both, and shall 
forfelt to the Uruted States, ~rrespectlve of fly provlslon of State law- 

(1) any interest the person has acquired or mamtruned m violation of section 1962 118 
USCS § 19621; 
(2) any- 

(A) Interest m; 
(B) security of; 
(C) clam agsunst; or 
(D) propefly or contractual nght of any Iund aiTording a source of tnfluence over; 

any enterprise whlch the person has established, operated, controlled, conducted, or 
participated m the conduct of, m violation of section 1962 [I8 USCS 5 19621; and 
(3) any property constituting, or denved from, any proceeds whch the person obtamed, 
directly or mdirectly, from racketeering actrvrty or unlawful debt collectron in vroiation of 
section 1962 [18 USCS 8 19621. 

The court, m mposing sentence on such person shall order, m additron to any other sentence 
unposed pursuant to t h s  section, that the person tbrfest to the U ~ t e d  States property 
described m this subsection. In lieu of a fine otherwise authorized by t h s  section, a defendant 
who denves profits or other.proc& from an offense may be fined not more than twce the 
gross profits or other proceeds. 
@) Property subject to cnmulal forfetture under t b s  sectton tncludes- 

(I) real property, Including tbrngs growlng on, affixed to, and found rn land; and 
(2) tangible and intangible personal property, mduding nghts, privileges, mtercsts, clams, 
and securities. 

(c) AU nght, title, and interest m property described m subsection (a) vests m the U ~ t e d  
States upon the commrssion of the act gvmg nse to forferture under thts section. Any such 
property that is subsequently transferred to a person other than the defendant may be the 
subject of a spectal verdict of forfeiture and thereafter shall be ordered forfeited to the United 
States, unless the transferee establishes m a heanng pursuant to subsect~on (I) that he is a 
bona fide purchaser for value of such property who at the time of purchase was reasonably 
wrthout cause to believe that the property was subject to forferture under t h s  section. 
(d)(l) Upon applicatron of the United States, the court may enter a restrmmng order or 

qunctlon, requare the exccutlon of a satisfactory performance bond, or take any other 
actson to preserve the availability of property described in subsectlon (a) for forfeiture 
under this sectlon- 

(A) upon the filing of an indictment or lnfonnatron chargmg a violation of sectlon 1962 
of t h ~ s  chapter [18 USCS § 1962) and alIegng that the property with respect to which 
the order IS sought would, in the event of convlctlon, be subject to forferture under t h s  
section; or 
(B) prior to the filing of such an lndictment or mfonnatlon, if, after notice to persons 
appeanng to have an Interest in the property and opportunity for a bearmg, the court 
determrnes that-- 

(i) there rs a substantial probability that the United States will prevail on the Issue 
of forferture and that failure to enter the order will result m the property bcmg 
destroyed, removed from the junsdictron of the court, or otherw~se made unavail- 
able for forfeiture; and 
(ii) the need to preserve the availability of the property through the entry of the 
requested order outwetghs the hardshp on any pany agalnst whom the order IS to 
be entered: 

Prov~ded, however, That an order entered pursuant to subparagraph (B) shall be effectwe 
for not more than ninety days, uwess extended by the coun for good cause shown or 
unless an ~ndictment or tnformation described rn subparagraph (A) has been filed. 
(2) A temporary rcstralntng order under this subsectlon may be entered upon applicat~on 
of the Unlted States wlthout notlce or opportunity for a hcanng when an lnforrnat~on or 
Indictment has not yet been filed wrth respect to the property, if the United States 
demonstrates that there IS probable cause to believe that the property w t h  respect to 
whlch the order IS sought would, In the event of convlctton, be subject to forferture under 
this stctlon and that provrstan of nottce will jeopardize the availability of the property for 
forfetture. Such a temporary order shall explre not more than ten days after the date on 
whlch it IS entered, unless extended for good cause shown or unless the party agalnst 
whom ~t a entered consents to an extension for a longer penoci. A heanng request4 
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c o n c e m g  an order entered under this paragraph shall be held at the earliest posssible 
tune, and pnor to the expuatron of the temporary order. 
(3) The court may receive and conader, at a heanng held pursuant to this subsection, 
evrdence and information that would be lnadrmssible under the Federal Rules of Evidence 
[28 USCS Appx]. 

(e) lJpon conviction of a person under this section, the court shall enter a judgment of 
forfeiture of the property to the United States and shall also authonze the Attorney General 
to sene all property ordered forfeited upon such terms and conditions as the court shall deem 
proper. Followng the entry of an order d e c l m g  the property forfelted, the court may, upon 
applicat~on of the United States, enter such appropnate restranmg orders or mjunctions, 
r q u u e  the execution of satisfactory performance bonds, appolnt receivers, conservators, 
appmsers, accountants, or trustees, or take any other action to protect the Interest of the 
Unlted States m the property ordered forfelted. Any uicome a c c m g  to, or denved from, an 
enterpnse or an rnterest in an enterpnse which has been ordered forfeited under this section 
may be used to offset ordinary and necessary expenses to the enterpnse which are requued by 
law, or whch are necessary to protect the rnterests of the Umted States or third partxes. 
(f) Fol lowg  the seuure of property ordered forfelted under thrs section, the Attorney 
General shall direct the disposit~on of the property by sale or any other cornmerclally feasible 
means, malung due provision for the nghts of any rnnocent persons. Any property nght or 
interest not exercisable by, or transferable for value to, the Un~ted States shaU expue and 
shall not revert to the defendant, nor shall the defendant or any person acting m concert with 
or on behalf of the defendant be eligible to purchase forfelted property at any sale held by the 
Umted States. Upon applicat~on of a person, other than the defendant or a person acting m 
c-on-behalt oi the defendant, the court may restram or stay the sale or 
disposit~on of the propeny penhg- the  conclusion of any appeal of the cnmmal case g~vmg 
nse to the forfeiture, if the applicant demonstrates that proceeding with the sale or 
disposition of the property will result in Irreparable injury, harm or loss to hrm. Notwth- 
standing 31 U.S.C. 3302(b) f31 USCS 5 3302(b)], the proceeds of any sale or other disposition 
of property forfeited under ths sectlon and any moneys forfated shall be used to pay all 
proper expenses for the forfeiture and the sale, rncluding expenses of seizure, maintenance 
and custody of the property pending ~ t s  dispositlon, advertlslng and court costs. The 
Attorney General shall deposlt tn the Treasury any amounts of such proceeds or moneys 
remalnlng after the payment of such expenses. 
(g) With respect to property ordered forfelted under this sectlon, the Attorney General IS 
authomed t- 

(1) grant petitions for mitlgat~on or remission of forfetture, restore forfelted property to 
v~ctims of a violation of thls chapter [ I8  USCS $4 1961 et seq.], or take any other actron 
to protect the nghts of Innocent persons whch IS in the interest of justice and which 1s 
not inconsistent wtth the provlslons of t h s  chapter [18 USCS $9 1951 et seq.]; 
(2) compromise cla~ms anslng under thls section; 
(3) award compensation to persons providing information resulting in a forfeiture under 
thls section; 
(4) direct the disposition by the United States of all property ordered forfelted under thls 
sectlon by public sale or any other commercrally feasible means, maktng due provtslon for 
the nghts of mocent persons; and 
(5) take appropnate measures necessary to safeguard and maintain property ordered 
forfelted under t l s  section pending tts disposrtlon. 

(h) The Attorney General may promulgate regulations wth  rmpect t e  
(1) makxng reasonable efforts to prov~de notice to persons who may have an mterest In 
property ordered forferted under thrs section; 
(2) granting petitions for remlsslon or mrtlgatlon of forfeiture; 
(3) the restltutton of property to nctirns of an offense petittolung for rermsslon or 
rnitigatlon of forfe~ture under thls chapter; 
(4) the dispositlon by the United States of forfeited property by public sale or other 
cornmerclally feasible means; 
( 5 )  the malnrenance and safekeeping of any property forfelted under this section pending 
~ t s  disposrtlon; and 
(6) the compromise of clatrns ansing under t h ~ s  chapter (18 USCS §§ 1961 et seq.]. 
Pending the promulgation of such regulations, all provrsions of taw relating to the 
disposition of propeny, or the proceeds from the sale thereof, or the rernlsslon or 
mitagation of forfeitures h r  violation of the customs laws. and the compromise of clarrns 
and the award of compensation to informers m respect of such forfe~tures shall apply to 
forfeitures incurred, or alleged to have been incurred, under the provlslons of thrs sectton, 
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~nsofar as applicable and not lnconsrstent mth the prowsions hereof. Such duties as are 
unposed upon the Customs Sernce or any person w t h  respect to the disposition of 
property under the customs law shall be performed under thts chapter [I8 USCS §g 1961 
ct seq.] by the Attorney General. o 

(i) Except as provldcd m subsection (11, no party clitlmrng an Interest tn propeny subject to 
forfeitwe under t h s  section may- 

(1) intervene m a t n d  or appeal of a c n d  case rnvolvlng the forfeiture of such 
property under this section; or 
(2) commence an action at law or equity agamst the Unrted States c o n c e m g  the validity 
of hrs alleged mtcrest m the property subsequent to the filing of an Indictment or 
mfonnation degmg that the property IS subject to forfelture under t b  sectlon. 

03 The distnct courts of the United States shall have jurisdiction to enter orders as provtded 
m t h s  section wthout regard to the location of any property whrch may be subject to 
forfeiture under t h ~ s  section or whch has been ordered forfeited under t h s  sectlon. 
(k) In order to facilitate the identitication or location of property declared forfelted and to 
facilitate the disposition of petitions for rermssion or mtigation of forfeiture, after the entry 
of an order declaring property forfelted to the Uruted States the court may, upon applicat~on 
of the Umted States, order that the testunony of any wrtness relatmg to the property forfeited 
be taken by deposition and that any designated book, paper, document, record, recording, or 
other matenal not privileged be produced at the same tlme and place, m the same manner as 
prowded for the t W g  of deposit~ons under Rule 15 of the Federal Rules of C n d  
Procedure fLTSCS Rules of Cnrmnal Procedure, Rule 151. 
(3') (1) Fotlowing the entry of an order of forfelture under t h s  section, the Umtcd States shail 

publish notice of the order and of rts mtent to dispose of the property m such manner as 
the Attorney Generat may direct. The Government may also, to the extent practlcable, 
provlde direct wntten notice to any person known to have alleged an merest in the 
propeny that is the subject of the order of foiferturc as a subst~tutc for published notrce as 
to those persons so notified. 
(2) Any person, other than the defendant, assertrng a legal interest In property which has 
been ordered forfeited to the United States pursuant to this sectlon may, w t h n  thuty 
days of the final publication of notice or his receipt of notrce under paragraph (I), 
whchever IS earlier, petitlan the court for a heanng to adjudicate the validity of hls 
alleged Interest m the property. The heanng shall be held before the court alone, without 
a Jury- 
(3) The petition shall be signed by the petitioner under penalty of pequry and shall set 
forth the nature and extent of the petitioner's nght, t~tle, or rnterest ur the property, the 
time and cucumstances of the petttloner's acqwsition of the nght, title, or interest m the 
property, any additional facts supponlng the petitloner's c l m ,  and the relief sought. 
(4) The h m g  on the petiaan shall, to the extent practicable and consistent wth  the 
mtcrests of justice, be held wthln thirty days of the filing of the petltron. The court may 
consolidate the hcanng on the petltlon with a heanng on any other petltion filed by a 
person other than the defendant under thls subsection. 
(5) At the heanng, the petitloner may t ~ t i f y  and present ewdence and wtnesses on hrs 
own behalf, and cross-cxamtne wtnesses who appear at the hearmg. The United States 
may present evldence and wrtnessa in rebuttal and in defense of its c lam to the property 
and crossexamtne wrtnesses who appear at the heanng. In addition to testimony- and 
evldence presented at the hmnng, the court shall consider the relevant portions of the 
record of the cnmrnal case which resulted In the order of forferture. 
(6) If, after the heanng, the court determrnes that the petitioner has established by a 
preponderance of the evldence that- 

(A) the petrtroner has a legal nght, tltlc, or Interest m the property, and such right, 
title, or Interest renders the order of forfewre Invalid in whole or rn part because the 
right, title, or interest was vested rn the petitloner rather than the defendant or was 
supenor to any nght, title, or Interest of the defendant at the time of the commlsslon 
of the acts which gave nse to the forfelture of the propenv under thls sectron; or 
(B) the petrtloner IS a bona fide purchaser for value of the nght. t~tle. or Interest in the 
property and was at the time or purchase reasonably without cause to believe that the 
propeny was subject to forferture under this section; 

the court shall amend the order of forfelture rn accordance wrth ~ t s  determlnatlon. 
(7) Followrng the court's disposition of all petltions filed under t h ~ s  subsectron, or if no 
such petltions are filed following the exprratlnn of the penod provlded In paragraph (2) for 
the filing of such petltlons, the United States shall have clear title to property that is the 
subject of the order of forfeiture and may warrant good title to any subsequent purchaser 
or transferee. 
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(m) [Redesignatedl 
(n) If any of the property described m subsetlon (a), as a result of any act of ormsslon of the 
defcndant- 

(1) cannot be located upon the exerclse of due diligence; 
(2) has been transferred or sold to, or deposited wlth, a thud party; 
(3) has been placed beyond the junsdictron of the court; 
(4) has been substantially dimin~shed in value; or 
(5) has been comrmngied wth other property whch cannot be divided wthout dif5culty; 

the court shall order the forfeiture of any other property of the defendant up to the value of 
any property described m paragraphs (1) through (5). 
(As amended Oct. 12, 1984, P L. 98-473, Title 11, Ch 111, Part A, 5 302, Ch XXIII, 
4 230l(a)-(c), 98 Stat. 2040, 2192; Oct. 27, 1986, P L. 99-570, Title I, Subt~tle D, 9 1153(a), 
100 Stat. 32C7-13; Nov. 10, 1986, P L. 99-646, 23, 100 Stat. 3597.) 

HISTOR& ANCILLARY LAWS AND DIRE- 
Amendments: 
U84. Act Qct. 12, 1984 subst~tuted t h s  section for one whch read: 
"(a) Whoever violates any prov~stort of section 1962 of t h  chapter shall be fined not more 
than 625,000'or tmpnsoned not more than twenty years, or both, and shall forfelt to the 
Untted States (1) any ~nterest he has acqulred or mamtaurcd rn wolat~on of section 1962, 
and (2) any Interest in, sccunty of, clam a g m f  or property or contractual nght of any 
Iund dotding a source of influence over, any enterprise which he has established, operated, 
controlfed, conduct*, or partlclpated m the conduct of, m vrolat~on of scctlon 1962. 

-1 'In any actlon brought by the Unlted States under thls sectlon. the distnct courts of 
the Umted States shaU have jun.Edictlon to enter such rcstrauung ordcn or prohib~tmns, or 
to take such other actions, mcluding, but not limted to, the acceptance of satisfactory 
puformance bonds, m connection wrth any property or other rntercst subject to fotfelture 
unda t h  scctlon, as it shall deem proper. 
"(c) Upon convlctlon of a person under t h  section, the court shall authonzc the Attorney 
General to seuc all propcrty or other rntcrst declared forfelted under t h s  sect1011 upon 
such terms and conditions as the court shall deem proper. If a property nght or other 
rnterest a not exercisable or transferable for vdue by the Unlted States, rt shall expue. and 
shall not revert.to the convicted person. ALL prowsions of law relat~ng to the disposltlon of 
property, or the proceeds from the sale thereof. or the remsslon or rmtlgation of forfeitures 
for wolatlon of the customs laws, and the compromlu of cimms and the award of 
compensation to lnformen m respect of such forfe~tures shall apply to forfeltura mcurred, 
or  alleged to have been incurred, under the prows~ons of thrs sectron, Insofar as apphcable 
and not mconststent wtth the provisions hereof. Such d u t ~ n  as are rmposed upon the 
collator of customs or any other petson with respect to the dispsrtlon of property under 
the customs laws shall be performed under thls chapter by the Attorney General. The 
Umted States shall dispose of all such property as soon as commerc~ally feasible. m a b g  
due provls~on for the nghts of i n n m t  persons." 
Such Act funher. m s u b s .  (a), as so amended. m the conchding matter, ~nxrtcd "In lieu 
of a fine otherrvlsc authorized .by thls section. a defendmt who dcnves profits or other 
proceeds from an offense may be fined not more than twcc the gross profits or other 
procecds."; deleted subsec. (d). as so amended. wh~ch read: 
"(d) IT any of the property dscnbed m subseaon (a)- 

"(1) cannot be locatcd, 
'(2) has been transferred to, sold to, or deposited wlth. a thud pany; 
"(3) has ken placed beyond the j~fI~dict10n of the court; 
"(4) has been substantially dirmnlshed m vdue by any act or omsslon of the defmdant; 
or 
"(5)  has been wmmlngled w t h  other property whlch cannot be divtdcd wrthout 
dimculty; 

the court shall order the forfeiture of any other propcny of the defendant up to !he value 
of mY property described In paragraphs (1) through (9." 
Such Act further, m subxc. (m)(l), as so amended, deleted "for at least seven successive 
court days" followng "dispose of the property" 
1986. Act Oct. 27, 1986 added subsec. (n). 
Act Nov. 10, 1986, m subsec. (c), substituted "(I)" for "(m)" redes~pated subsecs. (e)-(m) 
as s u b -  (d)-fl) rapcctlvcly; and in subset. (i), as so redeslgnstd. subst~tuted "(I)" for 
**(m)'* 

RESEARCH GUIDE 
F & d  Procedure L Ed: 
5 Fed Proc. L Ed $4 10:10, 10:18. 
9 Fed Proc. L Ed 84 22;172, 22:486. 
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for at least three successive wecks in such manner as the Secretary of the Treasury may 
direct. Wntten notice of seizure together w ~ t h  informatron on the applicable procedures shall 
be sent to each party who appears to have an interest m the serzed article. 
(b) As -used m thu sectlon, the term "controlled substance" has the meaning gven that term 
m secuon 102 of the Controlled Substances Act (21 U.S.C. 802) [21 USCS 4 8021. 
(As amended Oct. 12, 1984, P L. 98-473, Title 11, Ch 111, Part D, 48 3 11, 321 in part, 98 
Stat. 2053, 2056; Oct. 30, 1984, P L. 98-573, Title 11, Subtttle A, 5 213(a)(4), 98 Stat. 2984.) 

H1STORY. ANCILLARY LAWS AND DIRECTIVE3 
Amendmenis \- 

1984. Act Oct. 12, 1984 subshtutcd t h  section for one wh~ch read: "If such value of such 
vessel. vehicle, merchandise. or baggage, does not exceed 310,000, the appropnate customs 
otlicer shall cause a notlcc of the seuure of such articles and the intentton to forfeit and 
sell or o t h m  dispose of the same according to law to be published for at least three 
s u w ~ v e  weeks m such manner as the Secretary of the Treasury may direct. For the 
purposes of t h ~ ~  secnon and sections 610 and 612 of t h s  Act merchandise the mportat~on 
of whch IS prohibited shall be held not to exceed $10,000 in value." 
Act Oct. 30, 1984 (effectrve 10/15/84, as provlded by 214(e) of such Act, whch appears 
as 19 USCS 5 1304 note) subst~tutcd t b  scctlon for one whch read: 
**(a) U- 

"(I) the value of such suzcd vessel, vehcle, ikcrah, merchandise, or baggage does not 
e x d  S 100,000; 
"(2) such sclzed merchandise consists of arttcles the unportatlon of whch a prohibited; 
or 
"(3) such w e d  vessel, vehtcle, or amraft was used to Import, export, or othcrwxsc 

--n-=; 
the appropnate customs officers shall cause a notice of the scuure of such articles and the 
mtentlon to forfeit and sell or otht=LSe-dispose of the same according to law to be 
published for at least th ra  success~ve weeks m such manner as the Secretaxy of the 
Treasury may direct. Written nouce of seuure together wth mformatlon on the appfcabie 
procedures shall be sent to each party who appears to have an Interest tn the seued art~cle. 
"(b) As used la t b  sactlon, the term 'controlled substance' has t h~ ,  marung grvcn that 
teno m section 102 of the Controlled Substances Act (21 U.S.C. 802). 

8 1608. S e w e ;  c b ,  judicld condemnation 
A n y  person chrmng such vessel, vehicle. aircraft, merchandise, or baggage may at any time 
wrthrn twenty days from the date of the first pubiicatlon of the nottce of serzure file w t h  the 
appropnate customs officer a claim stating his interest therem. Upon the filing of such claun, 
and the gving of a bond to the Unrtcd States rn the penal sum of 55,000 or 10 percent of the 
value of the clarmed property, whchever is lower, but not less than $250, with sureties to be 
approved by such customs officer, conditioned that In case of condemnation of the articles so 
c h e d  the obligor shall pay all the costs and expenses of the proceedings to obtam such 
condemnation, such customs officer shall transrmt such c lam and bond, with a duplicate list 
and description of the art~cles seued, to the Umted States attorney for the distnct in whlch 
serrurc was made, who shall proceed to a condemnat~on of the merchandise or other property 
m the manner prescribed by law. 
(As amended Oct. 12, 1984, P L. 98-473, Title 11, Ch 111, Part D, $8 312, 321 m part, 98 
Stat. 2054, 2056; Oct. 30, 1984, P L. 98-573, Title 11, Subt~tle A, 5 213(a)(5), 98 Stat. 2985; 
Oct. 27, 1986, P L. 99-570, Title I, Subtrtle Q, 4 1862, 100 Stat. 3207-54.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Explnnatory notes: 
Act Oct. 12, 1984 ammdtd thrs stctlon by lnstrtlng "S5,000 or 10 per centurn of the value 
of the clauntd property, wbrchever a lower, but not less than," and Act Oct. 30, 1984. 
wthout refmng to the other amendment, rnsened "52,500 or 10 percent of the value of 
lbe clauned property. whrch is lower, but not less than" The amendment by Act Oct. 30. 
1984 has bem executed as the probable Intent of Congress. 

Amendments: 
1984. Act Oct. 12, 1984 purported to insert '*arrcraft." follow~ng "vehicle", but such 
amendment could not be executed h a u s e  the word "vehlcie" only appears rn the sectron 
foilowcd by a comma and ~nsencd 55,000 or 10 per centum of the value of the clamed 
property, wh~chever 1s lower. but not less than," 
Act Oct. 30. 1984 (e8ectrve 10/15/84, as provlded by 214(e) of such Act. whrch appears 
as 19 USCS 6 1304 note) insend "arcraft," following "vehicle," and ~nsertcd "$2.500 or 
10 percent of the value of the clarmed property, wh~chever 1s lower, but not less than" [see 
the Explanatory note to thls sectron]. 
1986. Act Oct. 27, 1986, substituted "f5.000" for "$2,500", and purportd to repeal such 
sbctlon [see the Explanatory note to th~s sectron]. 
Act Oct. 27. 1986, § 1862(b) purponed to repeal thls section. but such repeal was not 
executed as the probable Intent of Congress. 
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FORFEITURE SURVEY 

NAME : TITLE : 

TELEPHONE NUMBER: DATE : 

1. How would you characteraze the primary focus of your office's 
prosecutzon of drug offenses'? (CHECK ONLY ONE) 

cul tlvation 

manufacturing 

organxzed crime xnvolvement 

street level distribution 

other (SPECIFY): 

2. To what extent does your office use Virgznxa's serzure and forfeiture 
l a w s  as part of its ant&-drug effort? 

very often ( i n  2/3 or more of the drug cases with property 
involved) 

of ten  (between 113 and 2/31 

occasionally (less than 1/3) 

not at all 



3. To what extent does your office use federal drug asset sharlng 
(wlth DEA or FBI) as part of z t s  antl-drug effort? 

very often (in 2/3 or more of the drug cases with property 
involved) 

o f ten  (between 1/3 and 2/3) 

occasionally (less than 1/3) 

not at  all 

4. If you use elther the federal asset shar~ng program or Virglnza's 
laws as the prxrnary method t o  accomplish asset forfeiture please 
explain why. 

5. Please indlcate the total value of property, includ~ng cash, 
forfeited for drug offenses in your jurisdiction In eachzof the past 
four years. Please note whether the dollar values you provided are 
est~mates (E) or documented ( D ) .  

6. For 1988 (thus far) and for 1987 (entire year), please rndxcate the 
actual net value, after satrsfaction of liens and 3rd party 
creditors, of assets selzed In the followxng categories: 

$ Cash 

$ Veh~cles 

$ Cash 

$ Vehxcles 

$ Real Property $ Real Property 

$ Boats $ Boats 

$ Aircraft $ Alrcraf t 

$ Negotiable Instruments $ Wegotlable Instruments 

$ Other (Specify) $ Other (Specify) 

$ Other (Specify) $ Other (~pecxfy) 



7 .  Please provlde one or two brief descrlptlons of signif~cant drug 
cases that your office has prosecuted In whrch property was 
forfeited. (If available, attach rnedxa artlcles and/or reported 
cases, ) 

8. Wow would you rate the effectiveness of the provlsxons of Virglnla's 
forfezture law an terms of helpxng your off lce  to pursue property and 
expedxte forfeiture proceedlngs? 

very effective 

ef f ectxve 

somewhat effectxve 

very ineffective 
\ 

9, How would you rate the effect~veness of the provlszans of the federal 
adoptxve selzure and asset sharing program in terms of helpzng your 
office to pursue property and expedite forfezture proceedings~ 

very effective 

effective 

somewhat effective 

very lneffectlve 

10. How would you rate the aggressrvene.ss wrth whxch law enforcement in 
your jurisdrctron sezzes property for forfexture an drug cases? 

very aggressxve 

somewhat unaggressxve 

very unaggressive 

11. How would you rate the adequacy of the prosecutorla1 resources 
cornmatted to forfexture proceedrngs zn your 3urrsdlct1on? 

very adequate 

adequate 

somewhat adequate 

very Inadequate 



12. On the whole, how satisfied are you w ~ t h  your ~urlsdict~on's use of 
forfeiture in antl-drug efforts9 

very satisfied 

satisfied 

somewhat dissatisfied 

very dlssat~sfied 

13. If you feel that Virginla's use of forfelture for drug offenses could 
be improved ( e . g . ,  statutory amendments, law enforcement response), 
please provide two or three recommendat~ons for improvement. 

14. As mentioned In the cover letter, the Virginla State Crrme Commrssion 
intends to develop a report on uses of forfelture laws In drug cases, 
Please lndlcate whether the report may identxfy your offrce wxth 
respect to your responses to thls quest~onnazre, 

Yes, my offlce may be identifxed An the report. 

No, my office may not be identrfied in the report. 

Thank you very much for your cooperation. Please return the completed 
questionnaire to: 

Robre Ingram 
Staff Attorney 

Virginia State Crlrne Cornmlsslon 
Post Office Box 3-AG 

Richmond, Virginla 23208 



SURVEY RECIPIENTS 

Donald E. Carey 
Chlef of Police 
Blacksburg, Virgxnxa 

M. Davad Hoopet 
Chief of Pollce 
Roanoke, Virglnia 

Frank Dulxng 
Chlef of Police 
Richmond, Virgznia 

Gary Leonard 
Chlef of Polxce 
Alexandria, Virglnla 

R. A. Lakoski 
Chlef of Pollce 
Chesapeake, Virginia 

John Dekoven Bowen 
Chlef of Pollce 
Charlottesvllle, Virginia 

Loyd W. Smrth 
Chxef of P o l x c e  
Falrfax, Virg~nla 

Patrlck G. M i n e t t i  
Chief of Police 
Hampton, Virginia 

Joseph M. Selffert 
Chlef of Police 
Lynchburg, Virglnia 

Jay A. Carey, Jr. 
Chief of Polxce 
Newport News, Virginia 

Henry Heason 
Chief of Pollce 
Norfolk, Virgsnla 

Harry Hastlns 
Chlef of Pollce 
Salem, Virginla 

Charles R. Wall 
Chlef of Police 
Virglnia Beach, Virginla 

Frank Johnstone 
Chlef of Police 
Albemarle Ccounty 
Charlottesvllle, Virginia 



Willlam K. Stover 
Chief of Pollce 
Arlington, Virginla 

Col, Joseph E. Plttman, Jr. 
Chief of Police 
Chesterfxeld, Virginia 

John E. Granf~eld 
Chief of Pollce 
Fa~rfax, Virginia 

Sherrff Woody K. Bane 
Halifax, Virginia 

Sherlff James Rogers 
Collrnsv~lle, Virglnxa 

George T. Owens 
Chief of Polace 
Prlnce Willlam, Virganza 

Sherzff Lynn C, Armentrout 
Front Royal, Vfrgznla 

Sheriff Harold Bradley 
Hanover, Virgznla 

Col. R. G. Engels 
C h ~ e f  o f  P o l x c e  
County of Henrxco 
Rrchmond, Virginla 

Joseph Kozlol 
Chief of Pollce 
Portsmouth, Virginia 

Sheriff Louxs E. Barber 
Christzansburg, Virgxnia 



APPENDIX D 



THE U.S, ATTORNEY GENERAL'S GUIDELINES ON 
SEIZED AND FORFEITED PROPERTY 

Federal &g 

The Attorncy General rcccnlly tssued 
Cuidclincs on Seized and Forfeited 
Propcrty. The Department of Justice IS 

publish~ng thc tcxt of the Gu~delines for 
the ~nforrnatian and conventence of the 
public The follomng 1s the text of thc 
Cu J dclines. 
Attomcy Gencrales GurdcIines on Sclzcd 
and Forfeited Propcrty 

The following guidelines-are des~gncd 
to ~rnplernent ccrttltn asset forfeiturc 
provlstons of the Cornprehens~ve Cnmc 
Control Act of 1981 and the Anti-Drug 
Abuse Act of 1986 pertalnlng to the 
disposition of forfcitcd propcrty, the 
management and use of the Dcpartrncnt 
of Justice Assets Forfciturc Fund. and 
thc discontinuance of federal fotfeitutc: 
actions to permit forfciture by stale or 
local procedurcs. 

Title 21. Unitcd Stntcs Code [U.S.C). 
scction 881(e). authonzes thc Attorncy 
Genera t to dispose of cnmrnally or 
civilly forfci tcd propcrty by (I) rciatntng 
the propcrty for officral usc: (2) 
transferring custody or ownership of the 
property to any fedcral, state, o r  local - 
agency pursuant to thc Tariff Act of 
1930. Xtlc 19. US.C, scction 1GIG: or (3) 
plrtclng thc forfcitcd cash or  procceds of 
sale of forfcited propcrty In an 
appmpnalion callcd thc Dcparlmcnt of 
Justice Asscts Forfciture Fund 
(herclnafter "thc Fund"). Subsection (c) 
of 19 U3.C lGIG authonzcs t!rc Altorncy 
Ccncral to transfcr forfcitcd propcrty to 
any other Fcdcrat agency or to any State 
o r  local law cnforccmcnt agcncy wh~ch  
partiuprrtcd dircctIy In the sclzurc or 
forfeiturc of the property. 

This authority 1s conslstcnt with thc 
Department of Justice's purposc of 
promoling coopcra tivc law enforccmcnt 
c f f o r t ~  ut drug tmffickrng and othcr 
invcstigations. Thc Dcpartrncnt rntcnds 
to manage its assct forfciturc program in 
s manner dcslgncd to cnhancc thts 
Fcderat. Statc. and local coopcntion. 
Although scction 1992 of thc Anti-Dmg 
Abuse Act of 1906. Pub- L 99-750 
(Octobct 27.196C] amcndcd 21 U.S.C. 
B81(e) by dclcting thc familiar cquitablc 
shsnng language directing lhc Altorncy 
General to cnsurc cquitablc transfer of 
forfeited property to the o p p r o ~ n a t c  
state or local law cnforccrncnt agency 
so  as to rcflcct gcncrally the 

,rster (Va 11. 52, Dec. 10, 1987) 

contribution of any such agcncy 
participating dircctly In any of thc acts 
wh~ch  led to sc~zurc or forfci turc of such 
property, this rcmains the policy of the 
Dcpartmen t of lustice. 

The Law Enforccrnent Coordinating 
Committees will asstst in ~ n l o r m ~ n g  
Federal. Statc. and local taw 
enforcement agencic3 about thc 
proceaurcs for requcsling an cquitablc 
transfer of forfeited property. help 
facilitate the application for transfcr of 
such propcrty. and promote thc 
tmplementation of thc forfciturc 
provlsiona of tine Comprchcnsive Cnmc 
Control Act of 1984 and thc Anti-Drug 

Abuse Act of 1966 ~n cach Fedcral 
distr~ct. 

If. Definitions ond Ofher Cencrol 
Pro vrsrons 

A, "Department lnvcs tiga live bureau" 
rcrcrs not only to an ~nvcsligalive unit 
within the Dcpartrncnt of Iusticc but to 
any othcr fcdcraf agency ~nvcstiga tive 
unit w h ~ c h  by law dcposits the proceeds 
of forfcitcd asscts tnto the Department 
of Justicc Asscts Forfeiture Fund. 

fl. "Hcad of the Department 
investigative burcau" mcans the licad of 
that burcau or h ~ s  hcadquartcrs-level 
dcstgnec. 

C. "Ylnctng propcrty ~nto  official usc" 
mcans usc of forfcitcd propcrty by a 
Department bcrcau for any o::icaal 
purpose. 
D. "Property" mcans tangible propcrty 

and a s h .  
E "Cash" rncans currency. ncgotiablc 

tnstrumcnts. and sccuri tics. 
F. "Slate and local agencicsn mcans 

state and local law cnforccmcnt 
agcncics. 
G. " A ~ ~ W I S C ~  valucH means fair 

market valuc. 
H. *'Dmg Iaw cnrorccmcnt function" 

rncans any of5'iaal activity by thc Drug 
Enforcement Adnrlnlstra tion. the 
Fedcral Uurcau of Invcstigation. thc 
Imm~gration and Naturalization SCMCC. 
or thc Unitcd Stales Marshala Scrvlcc 
whlch matcnally facilitates enfotccmcnt 
of thc drug laws of the Unitcd Statcs. 

I. "Whcnevcr thc tcrm "Dcput y 
Attorncy Ccncral" 8s uscd tn thcsc 
Curdclincs. rhc powcr or rcsponsibility 
rcfcrrcd to may be cxcrctscd by a duly 
authonzcd Acttng Dcputy Attorncy 
Cencral. 

I. Whcncver thc tcnn 'Assoaa te 



Attomcy Ccneral" is uscd rn thcsc 
.gutdclincs. the powcr or responsibility 
rcfcrrcd La may be cxcrctscd by the 
Deputy Attorney Gcncrai or by a duty 
authonzcd Acting Dcputy or Acting 
Assocta tb Attorncy Ccncnt. 

EC W hcncvcr the tcnn "Assutan t 
Altorncy CcncraL Cnrnrnal Divaston" r t  
uscd rn thcsc guldclines. thc power or 
rcsponsibility referred to may be 
cxercrscd by thc Dcputy Attorncy 
Ccncr;tl. lhc Assooatc Attorncy 
Ccncral. a duly author~rcd Acting 
Asststant Atlorncy Ccncral of the 
Criminal Divrsron. or by any Dcputy 
Ass~stant  Allomey Ccncral of the 
Crrnrmal Divisron. 
L Whcncvcr any mfercncc ts made In 

lhcsc Cu~dclines to "Cnrntnal Divtsion 
Scc~ ion  Chief' or the "Dircctor. Asset 
Foriciturc Office. such refcrcncc shall 
also be decmed to tndudc thc Asststant 
Attorncy Genee l  of thc Cnrnrnal 
Divtsion. any Dcputy Asststant Attomcy 
Ccnenl in the Cmmmtl Divts~os and 
ony duty authorlzcd Acting Section 
Chef o r  Acting Director. 

M. Whenever a statute. regulation. or 
offictal form cited In these Gutdelines is 
rtplaccd by a substailtially rdentical 
statute. regulation. or  officral form 
des~gnated by a new number. the 
citation will be deemcd to refer to [hat 
ncw statute. regulation, or official form, 

I f / .  Use and Tmns fer of Forfeited 
Propcrdy 
A. Rctcntion of Prtperty for Offictal Use 

1. Thc Attorney General has the 
authority to retam any crvilly or 
crlmlnalIy forfeited tangible propcrty for 
olficral usc by any Dcpartrnent 
~nvcs  tiga live bureau. 

Z No forfeited cash, not any proccedr 
irom salcs of forfeited propcrty. may bc 
transfcrrcrd to, or  retaincd by. any 
Fedcral agcncy undcr the provrs:ons of 
21 U.S.C Mf (c] govcmtng disposition of 
forlcitcd pmpcrty, 

3. Payment of licns and mortgages 
pursuant to an outhotrzation to place 
propcrty anto o f h a 1  usc, 

a. k c n s  and mortgages curnulativc!y 
amounting to lcss than onc th~rd of the 
sppratscd value of the assct and totaling 
lcss ha i r  SS0.000 will be pard from the 
Fund a t  thc dircction of the head of the 
Dcpartrncnt tnvcttigaliree burcau. 

b. Payments of ticns or mortgages 
that. in the aggregate. total $50.000 or 
grea tcr or cxcccd one third of the 
appratscd vaIuc of the assct. will be 
paid from thc Fund a t  the rcqucst of thc 
Ocparlmcnt rnvcstigali~*e bureau subjcct 
lo the cancurrcncc of the Assocratc 
Attorncy Ccncral. 

D. Ofrictal Use by Dcparlmcnt 
Invcsligalivc Uurcnu 

1. The Attomcy Ccncral's authority to 
placc tangible propcrty into 0ifict;tl usc 
1s dclegatcd to thc head of tlic 
Dcpartmcnt tnves tiga tivc burcnu 
rcsponsit!~ for thc processing of the 
forlciiurc. 

a. Each ngcncy shall dcvclop 
gutdclincs for deicrrnrntng thc 
circurnstanccs undcr whlch propcdy rs 
to bc placcd ~ n t o  offictal usc. In no cvcnt 
1s propcrly to bc placcd Into official usc 
unlcss it IS to bc uscd for a srgnificant 
law cnforccrncn~ p u ~ o s c  as dc5ncd by 
agcncy gutdclincs. Such gu~dctincs arc 
to be rcv~ewtd and opprovcd by thc 
Assocratc Attorncy GcncraL 

b. In makrng a decrsron concerning 
placing Corefcilcd property rnto officlal 
use. thc head of thc Department 
tnvcstigative bumau must constdcr the 
financial status of tho Dcpartment of 
Juslicc Asscls Forfeiture Fund and thc 
dollar value of the asset if sold. 
c Exerctse of this delegation of 

authority IS subjcct to concurrence by 
the Associar: Attorney Gcncral for all 
propcrty apprarscd a t  Si50.000 10 
St000.000 and by thc Deputy A~torncy 
General for t i1 property apprarscd at 
SL00a.000 or more. For all propcrty 
apprarsed at S20.000 or morc-a spccral 
justification IS to bc prcpared delailing 
the reasons why the propcrfy was 
placed rnto olficlat use rsthcr than 
havrng becn sold. Such a jus~ification IS 

to bc reta~ncd by the agency for a pcrrod 
of five ycars. 

C Offical Usc by Othcr Dcpartnlcnt 
Bureaus 

1. If ~ h c  Deparlmcnt tnvcstigati\*c 
burcau docs not choosc lo place thc 
forfcitcd propcrty into official 11s~. and. 
if thc property has not bccn equitably 
!ransfcrrcd. thc Director. Unilcd Statcs 
Marshals Scrvrcc, will dctcrmrne 
appropnatc disposal. ~ncluding 
asccrtarntng whcthcr any rcrnarn~ng 
propcrty rs suitable for oific1nl usc bp 
otlrcr Dcpartrncnt burcclus. 

a. A dcc~sron to placc such propcrty 
into official usc IS subject to 
concurrcnce by thc Assoc~a:c Attorney 
Gcncral for all propcrty appratscd a t  
$750.000 lo SL000.000 or by the Deputy 
Attorney General for all propcrl y 
a p p ~ l s c d  a t  Stoo0.W or mote. 

2. Aftcr ~ h c  Dcpnrtmcnt lnvcstlg it 1' IVC 

burcau dcclincs to piacc ~ltc forlcitcd 
propcrty Into olficta1 usc. and if thc 
propcriy r t  not cquitabiy translcrrcd. 
and if rnorc than onc Dcpartmcn! 
component wants to rclatn for olfic~al 
usc thc samc forcfcitcd propcrty. tirc 



Associalc Attorncy Ccncraf wilt 
dctcrmlnc wh~ch  componcnt may placc 
such propcrty into official usc. 

D. ~ r a n s f c r  of Propcrty to Fcdcrd. Stalc. 
or b c a l  Law Enforcemcnt Agcnctcs 

I. Attorncy Cencral '~  Authority for 
Equitable Transfcr of Forcfcilcd 
kopcr ty  

a. Title 21, U.S.C. OUl(c), and Titlc 19, 
U.S.C. 1 f 3 l O .  as  madc applicable by 21 
U-S.C 081(d) and other statutues. 
;lultrorrrc thc Attorney Ccncral to 
transfer forfcitcd propcrty to any fcJer;tl 
agcncy or to any Statc or local law 
cnforccmcnt agcncy that dircctl y 
particlpatcd tn thc acts whtch lcd to thc 
scrzurc or forfcilure. 

b. Propcrty not rctalncd for offictal 
use by thc Dcpartmcnl ~nvcstigutivc 
burcau responsible for thc proccsslng of 
the forfeiture ts cligiblc for equitable 
transfer. 
c Wherc a participating law 

cnforccmcnt agcncy petitions for a 
transfer of some o r  all of the forefeited 
property. the Attorncy Cencral shall 

dctcm:ac an equitable share that 
gencraliy rcflccls the rclalivc 
co~tribution of the participating 
sgcacics to the tnvestigation leading to 
its sctrurc and forefciturc. 
2. Proccdurc for Getcrminrng 

F4ui:allc Transfcr 
a. Any Fcdcral. Ststc. or local law 

cnforcenrcnt agcncy that partictpalcs in 
the acts leading lo a scizute or 
forcCcilurc may filc E request for an  
equiteble tnnsfer  of the propcrty. 
t. the critcna for dctcr;ntntng thc 

cquitablc trzlnsfcr of the property rviil be 
thc szmc lot all rcqucsts. 
c In all cascs thc final dcas~on-  

nakrng aulttorify rests with thc Attorney 
Gcncml or fits dcslgncc. 

3. ncqucs ts from Parlic~pa ling Law 
Enlorccmcnl Agcnctes 

it. Mfitlrin tlttrty days follow-tng thc 
scizurc for furcCciturc. a fedcral. statc. 
or lowl ngcncy should submit a writtcn 
rcqucsl for a n  cquilablc transfcr of thc 
propcriy subject lo forcfciturc In order 
to bc J S S U ~ C ~  of consrdcralion. but in 
any cvcnt no latcr than the datc of 
forcfciturc or  thc disposition of tlrc 
propcrty. wh~chevcr is later. 

b. Ths rcqucst must bc filed with thc 
local or rcgronal officc of thc 
Dcpartmcnt ~n~csl igat ivc  burcau 
tcsponsibIc for proccsslng thc 
forcfciturc. 
c n ~ c  rcqucst must tncludc thc 

following ~nformatlon: 
( I )  Idcntificalion of the propcrty 

against which thc c l a ~ m  IS madc; 

(2) Dcliiils regarding thc rcqucsting 
agcncy s particrpat~on. including thc 
amount of moncy and rnanpa./cr 
cxpcndcd by the Fcdcral. Statc. or local 
agcncy In pursulng thc case: 

(3) A statcmcnt of thc antcndcd law 
cnforccmcnt usc for tlrc propcrt~: 

(4) A deslgnalion of ~ h c  propcr fiscal 
cntity to whlch disturscmcnls can bc 
madc [\vhtch disburscmcnls will not bc 
madc In currcncy): 

IS) A dcs~gnation or thc propcr official 
to whom transfcr docurncnts should bc 
dclivcrcd by t l ~ c  Unitcd Slates: 

(6) A dcstgnation of the propcr party 
10 whom posscsston slrould bc 
dcIivcrcd; 

(7 )  A statcrncnt by an  appropnatc 
legal officer rndiwting that thc transfcr 
1s not prohibited undcr thc applicabic 
Fcdcral. Statc. or  local law. 

(8) In tnslanccs of a lolnt appIication 
by tcvcral fcdcral. stale. or local 
agenctcs. thc relative sharc of cach 
Federal. Statc. or local agency: 

(9) A statcmcnt that all fecs and 
fxpcnses necessary to effect transfer of 
title will bc pard by or on bchalf of the 
rFguesting agcncy not later than thc 

of transfcr: and 

(10) An assurance that. if requcsled to 
do so. a rcpot will bc prowdcd as to !he 
ac:ual use of any transicrred propcrty oi 
proceeds. 

d. The rcqucsting agency must certify 
that the ~nforrnation conla~ncd rn 3(c)(2- 
7) above IS tmc and corrcctt 

e. Propcrty v~ill bc transfcrrcd lo statc 
or local agenctes only In cases whcrc 
thc tangible propcrty or cash will t c  
crcdilcd to thc budget of the state or 
local agency thst Circctly partic~patcd In 
the scrzu;c or forfeiture, resulting in an 
tncrecsc of law cnforccncnt resources 
for lha t specific Statc or  local agcncy. 

f. An tnformation copy of any rcquczt 
will be forwatdcd by thc Deparlmcnt 
invcstigativc burcau to lhc United Statcs 
At:orncy tn thc district whcrc thc 
transfcr rcqucst ongrnatcd. 

4. Procedure for Proccss;ng Rcqucsts 
for Equilsblc Transfer 

a. In ail cascs. the Dcpartmcnt 
~nves:igativc burcau ficld unit rcczlvrng 
the rcquest will prcparc a wrillcn report 
that rvill cvnluatc the dcgrcc of 
asslstancc provldcd by thc requesting 
agcncy or agcnctcs rn thc undcrlytns 
~nvcstigation. Such a report shall t c  
prepared and fowardcd 10 thc 
Deparlmcnt rnvcstigative burcau 
hcadquartcrs wilhtn tcn days of 
rccclvlng thc rcquest abscnt unusual 
arcumstanccs. Withln five days of 
rcccrpt thc Dcpartmcnt ~nvcstigalivc 



burcau headquarters will forward a 
copy of the requcst ta thc Dircclor of the 
Unitcd Statcs Marshals Scnplcc. 

b. In dctcrmtnrng the cquitabIc shurc 
for a participating Fcdcral, Stutc, or 
local ngcncy, thc governing factor to bc 
constdcrcd 1s thc timc and cffort 
contributcd by each such agcncy 
participating dircctIy in thc ~nvcstigntian 
or othcr law cnforccment actit*ily which 
tcd dircctly or ~ndircctly to t'nc sctzurc 
or forfciturc of thc propcrty. If thc 
Fcdcral lnvcstigativc cfforl ts tcn 
perccnt or lcss. thc dctermln~ng offictnI 
will allocate lcn pcrccnl to thc Fcdcral 
got*crnmcnt to compensate for its 
adminastrative role and divide the 
particrpating agcncy shares from ~ h c  
remaining nrnctg pclrccnl. If thc 
Dcpartmcnt's ~nvcs  tigativc cffort IS more 
than tcn pcrccnl. thc shanng 
pcrccntages will be based stnctly on the 
contribution by thc agency or agcnclcs. 
This "ten percent NIC" will not a h  thc 
ability of the Unitcd States Marshals 
Servlcc lo recover costs dircctly from 
participating agencles or affect thcrr 
ability to pay appmpnatc costs from the 
Assets Forfeiture Fund. For purpascs of 
practicality. the "ten percent m!e" docs 
not apply to the transfer of forfcitcd 
assets that are not readily divrsi51e. 
such as a slnglc conveyance. 
c The aHoca tion based on l ine ar,d 

cffort may be adjusted based upon thc 
follow~n:: additional, but secondiiry, 
factors: 

[l) IWkcthcr the ngcncp onpnated t f r ~  
~nformalion that lcd to thc ultirca tc 
selrurc. and whclher the agcncy 
obtarned such 1n1orma:ion by usc of ils 
lnvcstigative asscts. rathcr than 
fortui tously: 

(2) Whcthcr thc agcncy prov~dcd 
unlquc or ~ndispcnsab!~ asslstsncc: 

(3) Whethcr the agcncy lailiallg 
rdcntificd the asscl for sctrurc: 

(4) Whcthcr or not thc starc or locitl 
agcncy sctzcd otlrcr asscts durrng the 
coursc of thc samc tnvcstigation and 
~vhclhcr such sclzurcs tvcrc madc 
pursuant to Statc or low1 law; and 

(5) Whcthcr or  not t11c statc or local 
agency could have achtcvcd iorfciturc 
undcr Statc law. with fsvorablc 
consrdcralion gvcn  to a Slate or loci11 
ngcncy which could havc forfcrtcd thc 
assct(s) on its own but lolncd forces 
with thc Unitcd Statcs to makc a morc 
clfcclivc ~nvestigation. 

Occuron-makcrs should seldom 
lncrcasc a timc and effort allocation by 
morc than 50% bccausc of thcsc 
addilional factors, but. if thcy do so, 
must cjrcfuly and prcclscly cxplarn and 

in the dcclaon document their 
dccrstoas bascd on unusual 
carcurnslances. 

d. Investiga tivc work pcrformcd by 
district attorncy or Statc attorncy 
gcncrol pcrsonnal (including work dcnc 
by policc ~crsonncl  dctrilcd to 
prosccu tors officcs) will bc constdcrcd 
in c~lculating cquitablc sharcs. A statc 
or local prosecutor 3 officc IS c:izib!c for 
transfers of forfcitcd prapcrlg based on 
such invesligativc effort tn thc casc. to 
.lhc cxlcnt such an afficc 1s allowcd to 
rccctvc moncy dircctly from thc Fcdcrd 
government or have such moncy 
crcditcd to its budgct undcr Statc or 
local law. 

e. Thc hcad af the Dcpartmcnt 
rnvestigativc burcau may placc tangiblc 
propcrty forfcitcd admrn~strntively or 
judicrally Into affical usc In cascr tn 
which a Fcdcral, Statc. or local agcncy 
has filcd a rcqucst for an cquitablc 
sharc of that propcrty. 

(I) In makrng thts dccrsjon, thc head 
of the Dcpartrncnt ~nvcstigative burcau 
most cons~dcr the follow~ng factors: 

(a) Thc rclalivc nccds of both the 
requesting law enforccmcnt agency and 
the Department ~nvestigativc burcau for 
the particular asset: 

( t )  f l i e  unlqurncss of thc ossct ar:d 
thc likcly abi!ity to sccurc such an assci 
by o!'ner sclrurcs rn thc near futurc: 

(c) Thc rciativc stgnificancc of tbc 
rcqucsting law enforccmcnl agency s 
participation In tlic casc. a s  well as all 
the other factors pcrlincnt to ~ h c  
dctcrm~nat~on of cquitablc distribution 
as  sct forth In Part 11[.D.4.b. and c. 
obove; 

(d) The potcntiot of. or liketihood that. 
~ h c  rcgucslirl;: agcncy will bc cligiblc for 
an  cquitnblc sharc of property from 
addi lion31 sclrurcs artstng from the 
samc investigation or from othcr 
sctzcrcs rn llte near fulorc: 

[c] Vtc impact tllat a dccts~on ta place 
Ihc propcrty tnto official usc rntg!rt Iiavc 
on FcJzr;~l. Statc. and local rclalllons tn 
~lrzt Distr~ct: and 

(3 Thc past hrstory. volumc. and t#aluc 
of prcvtorts cquitab1c transfcr ro lhc 
Fcdcral. Sta:c, or Iou l  agcncy. 

5. Ucciston-Makrng Authority for 
Cc:crmrntng Equitable Transfcr 

a. Thc cquitatlc distribution of assets 
lorlcitcd In an admrnlstrativc 
procccding with an apprarscd value of 
S200.000 or icss will be detcrmlncd by 
(lie hcjd of thc Departrncnt invcsligalivc 
burcau. 

(1) Thc Dzp~rtmcnl rnvcstig~livc 
burcau s field unit shall lorward its 
rcport and rccon~rncndation to tllc 
'Jurczu hcad for dcciston. 
(2) In maklcg thrs dcc~sion. (kt liead 

of the Ocpatlmcnt lnvcs~igalivc burcau 
will cor.sidcr thc rcport and 
rcccmmcnda:ion Convardcd by tlrc field 
unit and issue to thc rcqucstin~ agcncy a 
written ruling on Ihc rcqucst. 



(3) A copy of h c  dccisron docun~cnt 
will bc fonvardcd to thc Unilcd Statcs 
Alloincy. or to thc Crtmrnal Divtsron 
Scclion Chtcf m a Dcpartrnent of jus:lcc 
Crtmtnal Divtsron case. and to thc 
0ircc:or. Unitcd Statcs Marshals 
scrv1cc. 

(4)  A copy of thc decrs~on documcnt 
will bc made available upon rcqucst lo 
the Dircctor. Assct Forfciturc Officc. 
Crrminal Divtsron. 

b. In the casc of asscts forfcitcd rn an 
adrnlnistrativc procccding with an 
o p p ~ r s c d  value grcalcr &an 5200.000 
and with all judiually forfeitcd assets. 
thc cvaluation and rcconrrncndation \rill 
bc  fowardcd through the Assct 
Forfciturc Officc to Lhc appropnatc 
Unitcd States Attorncy at to the 
Cnmtnal Div~sron Scction Chrcf in a 
Criminal Divrsron a l e .  

(1) The equitable distribution of assets 
forfeited In a judiual procccding wrth an 
appraised value of SZOO.w or less will 
bc dctcrmlncd by the United State4 
Attorney or the CnmrnaI Divtsron 
Section Chrct 

(2) In nlaklng thls decrsron. the United 
Sta tcs Attorney or Crtmtnal Divls~on 
Scction Chief will cons~der the reports 
and recornmcndations forrvardcd by the 
head of thc Department anvestigztive 
bureau and will consult with the United 
Stales hiarshals Servrce. 

(3) The deusron docuszent shall be 
rcturned to the Dircctor. Asset 
Farfciturc Officc, who will fonvard thc 
documcnt to the Director. United States 
)c!arshals Scmrcc, and forrvard a copy to 
tlre Dcpartnlcnt invcstigativc br:rcart 

c. In the casc of property forfei!ed rn a 
srngle proceeding with an apprzlsed 
valuc grcatcr than $200.030, thc United 
Slatcs Attorncy or Crrmrnal Dir-rsron 
Scction Chrcf will fortvard thc 
evaluation and rccornmend2tion of the 
Dcpartmcnt ~nvcstigative burcau. along 
with h ~ s  own recomntcndation. to the 
Assistant Altorncy Cencral of the 
Cr;minal Divtsron. through thc Assct 
Forfeiture Officc. who rvill dctermlnc 
lhc equitable distributron of those esscls 
if thcy aggrcga tc icss ~ h a n  StSO.OSO. 

(I) In making lhrs dccrsron, thc 
Asststant Attorney Ccncral of thc 
Ct~mrnal Divtsron will consldcr thc 
reports and recornmcndallons 
forrvardcd by thc hcad ol 1hc 
Dcpartmcnt lnvestigat~ve turcau and 
the Unitcd Slalcs Altorney or Crrrn~nal 
Div~slon Scction Chrcf and will consult 
lvith the Unitcd Statcs h4arshals Scrvlcc. 

(2) Thc dec~sron document will bc 
fonvardcd by thc Director. Asset 
Forfciturc Officc. to thc United States 
hlarshals Scrvrcc with coprcs to the 
Department rnvcstigative burcau. and 

the Unitcd Statcs Attorney or Cr~mrnal 
Dimsron Scction Chrcf. 

d. Thc Assoc~atc Attorncy CcncraI 
will make thc final dcterrnrnntion on thc 
equitable sharrng of asscts forfeited In s 
single procccding with an apptarscd 
value of 5750.000 to St.000.000. Thc 
Deputy Attomcy Gcncral will makc the 
final dctermrnation on  the cquitablc 
shanng of asset3 forfeited In a single 
proceeding with an  appratscd value of 
52.000.000 or hrghcr. 

(1) The request will be proccsscd as  In 
5.c. abovc. except that the Assrsiant 
Attorncy Ccncml. Cnminal Divrsion. 
will recommend. to the Deputy Attorney 
General through the j \~soc~a tc  Altorncy 
General, or to thc A s o c ~ a t e  Attorney 
Ceneral. as the case may be. the 
eppropnate equit~ble distribution of 
such assct~.  

(2) The dectsron document will be 
rc~urncd to the Dircctor. Assct 
Forfeilurc Offiu?. who shall forward it to 
the Director. Unitcd Slatca Marshals 
Servrce, and shall copy the Unitcd 
States Attorney o r  Cnrnlnal Divrslon 
Sectron Chief. and the Dcpartmcnt 
investigative burcau. 

e. In al! cases In wh!ch judis:eily 
forfeited proper!y IS locatcd In a judicritl 
distr~ct other than whcrc the ludicral 
proceedings are taktnp placc. the party 
determrntng the equi~ablc distribution 
must consurt with the rcspcctive Unitcd 
Statcs Attorneys prior to dc1crn:rnrng 
cquitable distribution. 

f. Dec~sron-rnakcrs s1:ocld consult 
each othcr rn situations \Acre 
~nconsrstent dcc l s~o~ls  are possible ~;r 
factually relatcd forfeiture procccdi~gs 
that mrght jeopardize relations bclwccg 
Federal agencrcs and Stale or local I;IVJ 
cnforccn~cnt zgcncrcs. 

g. Once a forfcilrrrc attto:r IS 

concluded and all ncccssary forn:s and 
cvaluations hzvc bccn rccetved by ttrc 
dcs~gnated decrs~on-rnakcr. thc decrston- 
maker shall endcavor lo nrakc li:t 
dccisron with~n tcn days absent unusuat 
crrcumstanccs- If a nccczsary form or  
cvalualion 1s incornplctc as  lo a matcr~ill 
itcm of information. it IS lo bc rclurncd 
dircctly and promptly to thc approprrate 
party for correction and dircct return 
witlirn fifteen days to thc dcuston- 
maker. 

6. Procccds Placcd In thc Dcpartnrcnt 
of Justice Asscts Forfciturc Fund 

a. If the fcderal forfcrture acti .,a IS 

concludcd successfully. and th:: propc.-ty 
8s not placed into olficral usc or 
transfcrrcd to a Fcdcral. State. or iota, 
agcncy. it will be sold and tlic ncl 
ptocceds of salc will be placcd In the 
Asscts Forfciturc Fund, 



b. Forfcitcd cash will t c  placcd In the 
Asscts Forfeiture Fund. 
c NI Dcpartment bureaus will 

promptly notify Ihc Unitcd States 
Marshals Scrvrcc of any relcvant facts 
affecting scrzcd propcrty. Rclevant facts 
include outstanding bills. rnvorccs. 
ordcrt of mitigation and rerntsslon. 
orders of Lransfcrs to fcdcral. state. or 
local agenclcs. o rdcn  of dcstgnation for 
officld use by Department components. 
and appratsats. Oascd upon these and 
other relcvant factors. the United States 
Marshals Scrv~cc should approprra tely 
dispose of the propcrty. 

7. Disposition of Farleiled Property. 
a. Starc or facaI ngcnclcs may sharc tn 

scrzed and forfcitcd tangible property. 
and serzed and forfcited cash. Federal 
agenclcr may rccctvc transfcra of 
tangible property only. 
b- Any property that cannot be used 

for law enforccmcnt purposcs must be 
disposcd of in accordance with law. 
c. Where tangible property IS 

transferred to qualifyrng Federal, Slate. 
or local agenues. montes from the  
Assets Forfeiture Fund will not be used 
to pay liens o r  mortgages on the 
propefly. or 10 equlp the property for 
law enforcement purposes. 

d. The reclplcnt Federal. Statc. or 
local agency must oay thc liens and 
mortgages on the forfcircd tangibf e 
property punuant to court order or an 
order of remlsston or miligalion pnor to 
thc transfer of such property. 

e. Thc recipient Fcdcral. Stale. or. 
local ogcncy may bc requtrcd tc pay 
direct cxpenscs pcrla~nn-ig to the selzurc 
and Cotfciture pnar to the transfer of 
tangiblz property. 

f. ln the cvent of an  ~nterlocutor~l sale 
of properly pending forfcittirc. thc 
Dircctor. Unitcd Statcs Mamhals 
Scrvtcc. first must consult with thc 
Unitcd Statcs Attorney. Cnmrnal 
Divrston Scction Chrcf, or thc Dircctor of 
thc Assct l:orfciturc Office In the casc of 
lu Jicaal forr'citurcs. or thc head of the 
pertinent Dcpartmcnt tnvestigaltve 
burcau rn thc casc of admlnrs~rativc 
forfcitutc~.  to dctcrmtnc thc status of 
any FcdcraL Statc. or  local law 
enfomcment agcncy rcqucsts for 
cqui tab1c shar~ng. 

0. Tmnsfcrt  to Non-Particrpating 
~ c d c r j l  Agcncrcs. 

a. A11 rcqucsts by nan-particlpaling 
fcdcra1 agcnclcs shalI bc rcfcrrcd to Lhc 
Direclot of lhrr Unitcd.Statcs hfarshais 
Scrw~ce- 
b. In cxccptionai c~rcumslanccs. the 

Unitcd Statcs Marshals Scrvrcc may 
transfer iangiblc propcrty to any 
requesting Fcdcral agcncy which did not 

particrpatc In thc acts whlch Icd to a 
sclzurc or forfciturc. 
c In all such csscs. thc Unitcd Statcs 

Marshals Scmcc shall consuit wi:h thc 
Dcparirncnt invcstiga tivc burcau 
rcsponsiblc for thc fodciture. Whcrc 
such rcqucst i s  from thc United Statcs 
Dcpartmcnt of Statc for translcr lo a 
forc~gn govcrnrncnt by thc Dcpartmcnt 
of Statc under scpamtc authority, and In 
any other case it dcems appropnatc, h e  
Unitcd Statcs Marshals S c m c e  3hall 
consult also with thc Asscl Forfciture 
orricc. 

d. Careful constdcmtion shaft be glvcn 
lo thc valuc of rhc pmpcrty rcqueated. 
its potcntia1 bcncfit to thc United Statcs 
for law cnforccmcnt purpo3cs. and its 
potential bcnefit to thc Dcpament  of 
Justicc Asscts Forfciturc Fund. 

c. A dcc~ston to grant such a request 
must bc approvcd rn writing by the 
Dcputy o t  Assoclatc Attorney Gcnen1 if 
the propcrly In qucation IS ma1 property 
of any value or personal pmperty of en 
aggrcgatc valuc cxcccding $25.000- A 
decisron to grant a rcquest for property 
of lcsscr vaiuc must be approved In 
writing by the Director of the United 
Slatcs Marshals Servlce. 

f. A report on at1 such tmnsfcn shall 
bc prcparcd by the United States 
Marshals Sc-lice on a quarterly basrs 

and submitted lo thc Assoctate Attorney 
General. 

I V De?orhterrl of /uslrcc Assels 
Forfeit uie fund 

A. Adm~n~slrstion of tine Fund 
1. T h e  Attorney Cencrzl dclegatcs the 

adm:n:s!ratlon of the Departmcnt of 
Justice Assets Forfeiture Fund to the 
United Statcs Marshals Scrv~cc under 
the general scpcrvtston of thc Assocratc 
Attonley Ccneral. It will operate undsr 
thc follswrng gutdclincs and in 
accordancc wilh Department of lusticc 
finanzrat management policy. The 
Associate Attorney General shall 
establizh an lntcragcncy con~mittce to 
advrsc hrm or hcr on thc general 
superdislon of thc Fund and 
admantstration of the nssct forfciturc 
prosram. Thu committcc shall bc known 
as the Asset Forfciturc Policy Advrsory 
Commiltcc. 
Z Thc Unitcd States Marshals Servrcc 

shall prcparc en annual report on thc 
Fund tn accordance with 28 U.S.C. 
524(c)(i3). Qcnctcs rctmturscd tn 
accordancc wtth thc provlstons of thcsc 
guldelincs shall provldc lnforrnalion as 
may be rcqucsted by thc Marshals 
Semce. 

3. The Unircd States Marsh3ls Scrvlcc 
--ill elsa submit to thc Assoc~atc 



Attorney General on a monthly basis n 
financial ststcmcnt as  to thc currcnt 
status of the fund. Cop~es  of the monthly 
Unitcd Statcs Marshals Scrv~cc 
stzlcmcnt will be provtdcd to those 
members of thc Assct Forfeiture Policy 
Advtsory Committcc with whom lhc 
Marshals Service has cntcrcd into 
retrnbursemcnt agrccrncnts to asstst thc 
rcctplent in making dcclslons as to thc 
use and innsfcr of forfcitcd propcrty. 

II. Allowable Re~rnbursemcnts from lhc 
Assets Forleilure Fund 

Re~mburscments are pcrmittcd tn two 
broad categonesr asset-specific 
expenscs and program-rcfatcd expenses. 
The former takc prlority over thc latter. 

1. Asset-specific expenses. The 
foIlowmg arc allowable asset-specific 
cxpcnscs, Expcnscs ldcntificd In a. and 
b. bclow. which arc tcrmcd 
"management expcnscs" for thc 
purposes of adrnmistenng the hsscls 
Forfeiture Fund. have pnority over 
expenscs rdentified tn c. Lt, e, and I, 
which are tcrmcd "contingcnt cxpcnses" 
lor the purposcs of adrntnistenng thc 
Assets Forfeiture Fund. These. an turn. 
have pnority over paymcntc rdentified 
In g, h, and L below. which arc 
management expenses which have becn 
assign& a Iowcr pnority. 
a. Expen= inmrred by the 

Department of Justice or other a, nenctcs 
authorrzcd to bc rc~mburscd from thc 
Fund relatlvc to thc detcntioil. 
tnvcntory, safcguarding. rna~ntenance. or 
disposal of s c ~ z c d  or forfeited property. 
whether incurrcd on an assct specific or 
service contract basis: 

b. Expcnscs relative to the detention. 
tnvcntory. safcguarding. malntcnancc. or 
disposal of ze~zcd or forfeiled 1;ropcrty 
lncurrcd by othcr Fedcral. State. and 
I o w l  agcncics tvhich a s s ~ s t  in the 
sc~zurc and forfciturc of the properly; 

c. Payments of ordcrs of mitigation or 
rcmisslon: 

d. Paymcnts of valid liens and 
rnortgsgcs pgrsuant lo court ordcr: 

c. Expcnscs ~ncurrcd for thc normal 
and cuslomary operations of setzcd or 
forfeited buslncsscs: 

I. Paymcnls of ordcrs of equitable 
transfcr to Statc or local law 
cnforcemcnl agcncics: 

g. Paynrcnts for contract scrvtccs 
directly rclatcd lo thc proccsslng of and 
accounting for sctzurcs and forfeitures: 

h. Expcnscs rclatcd to Ihc storagc, 
protcction. and destruction of controllcd 
substances whcthcr incurrcd on an assct 
spccifie or scrvlcc contract basis; 

t. Othcr cxpcnscs incurrcd by 
Dcpartmcnl rnvcstigativc bureaus or 

othcr Dcpartmcnt cornponcnts in the 
seizurc nnd forfeiturE of thc propcrty. 
including such casc-spccific cxpcnscs a s  
forfci turc casc-rcls tcd travcl and 
subststcncc: costs to obtstn and 
transcribc depositions: filing fccs: 
translation and court rcportcr fccs; 
messcngcr scrvaccs; cxpcrt witncss 
costs: exhibit graphtc scrvlccs; and other 
typcs of such cxpcnscs a s  approved by 
tlic Assoc~nlc Attorney Ccncnl. 

2. Program-rclatcd cxpcnscs. Thc 
folfow~ng arc altorvablc program-dated 
expcnscs. Itcm o. 1s thc hrghcst pnority 
typc of cxpcnsc; o thcr i tcms arc not 
listed In any pnority ordcr- 

a. Expcnscs for thc purdiase or lcatc 
of ADP cqulpmcnt, and rclatcd scrv~ces, 
at Icast 90% of whosc usc will bc 
dcdicatcd to scizurc or forfciturc-rclatcd 
rccord-kccpt ns; 
b. Paymcnts by authonzcd 

Dcpartmcnt ~nvcstiga(ive agents for thc 
purchasc of controllcd substances 
(idcntificd by 21 U.S.C. 812) as cvidcncc 
In cases involvtng vtolations of the 
Contmtled Substanccs Act or the 
Controlled Substances Import and 
Export Act: (Scc Part H. mnfm): 
c Expcnscs rncurrcd to equip any 

conveyance (whcthcr acqu~rcd by 
forfciturc, purchasc. or Icasc) for drug 
law cnforcerncnt functions: (See Part I. 
mnfm]: 

d. Payment of awerds In recognition 
of mformation or ass~stancc pven to a 
Department rnvcstirative bureau 
pursuant to 20 U.S.C. 524(c](l][B): 28 
U.S.C. 524[c)(l)[Cj: or 21 U.S.C. OIIl(e) 
(Z)!A)[ii]: [Sec Part G. mnrra): 
t. Expcnscs tncurrcd for tra~ning 

rclated to the exccution of seizure or 
foriciturc-rclatcd rcsponsibililies: 

I. Expcnscs tncurrcd for prtnting 
program-rclolcd trainlng matcnal. such 
as manuals or handbooks. (Costs for 
printing Icgal noticcs and olhcr case or 
assct-specific printing cosls arc 
consrdercd asset-spccific cxpcnscs as 
Jescribcd in subsection D.1.a. abovc.) 

3. Rctmburscmcnt for cxpcnscs In 
categoncs 1.6.. 1.h.. and 2. shall not 
cxcecd thc lesscr of $100 million or 
whatcvcr arnounl is authonzcd by 
slatulc In any one fiscal p a r .  

C. Limitations on Usc ol the Fund 

I. Thc Dcpartmcnt of justice Asscts 
Forlciturc Fund shall not bc uscd to pay 
any of Lhc iollowtng: 

a. Salaries ol Fcdcral govcrnmcnl 
cmployecs: 

b. Expcnscs in conncction wrlh lhc 
scizurc. dctcntion. nnd forfciturc of 
propcrty whcrc the seizure was effected 
by a Customs olftccr or where custody 



was rnatnta~ncd by ~ h c  Cusloms Scrv~cc. 
tn whtch case the Customs Assrts 
Forfciturc Fund 1s availabk for paymcnt 
of cxpcnscs: or 
c Whcrc propcrty is transfcrrcd to 

stntc or lam1 Iarv cnforccmcnt sgcnclcs: 
(11 Liens o r  mortgagcs on thc propcrty; 

or 
(2) Payments to cqulp tllc propcrty for 

f3w cnforccmcnt purposes. 
2 tcns  and mortgagcs shall bc pard 

from thc Fund only pursuant to an ordct 
of remuston or  mitigation or an ordcr of 
thc court. and rvhcn t l ~ c  paymcnt of thc 
lien from thc Fund IS bcncfic~al to thc 
Unitcd Slates- Olhcnvtsc. such amounts 
shall be p a ~ d  from the procccds of thc 
salc of forfcitcd propcrty. Such 
paymcntr arc bcncficlal lo thc Unitcd 
States rn two urcurnslanccs: 
a. Whcrc payrncnt pnor to stlc will 

improve thc Covcrnmcnt's ability to 
convey titlc of thc propcrty; 
b. Whcrc thc propcrty 1s to be placed 

into ofliclal usc by a Dcpsrtmcnt 
invcstigativc butcau or other agcncy. 
3. Tlte United Statcs Marshals Scrv~cc 

gcncrally may not pay the claims of 
unsecured creditors from the Fund. 
pzrticulariy if such payment may 
jcopardizc the lcgitimatc clalms of 
cx~st ing Iicnholdcrs. Howcvcr. if thc 
Unitcd Statcs Marshals Scrvlcc 
dctcnntncs b a t  it IS ncccssary to 
rccognuc and satirfy the lcgitirnalc 
dalrns olunsccurcd creditors for dcbls 
incumzd withm thirty days bclorc 
seizure In order to prcscrvc the 
continued operation of a sctzcd 
busrness. it may do so for the followrng 
debls: 

a. Paymcnt of re3sofiablc safarres and 
benests of efiployccs not belicved lo 
have been tnvolvcd :n the unlatvful 
activities gtvlng rise to forfciturc tnd not 
havlng an otvncrsh~p tnteresl In the firm: 

b. ?ayrncn:s to h a  part\* contractors 
for goods or scr=tccs csseatial lo e n y  
on the busincss of thc firm and who 
continue to provtdc thosc goods or 
scnetces as a r c g ~ l a r  rnattcr: and 
c Utilities. 
All othcr clal~ns of rlnsccurcd 

creditors shall bc dctcrmrncd by rhc 
Asset Forfciturc Officc undcr 
regulations governrng thc proccdurcs for 
rcmrssion or nitrgalian of forfcitcre 
contalncd an 209 CI-X 9.1-9.7 snCIor by 
thc court. 

D. Paymcnt of cxpcnszs 
1. Expcnscs lncurrcd by the United 

S[atcs Marshals Scrvrcc tvill bc pard by 
Marshals Scrv~cc district orficcs from 
thc Fund. In accordance with standard 
Marshals Scnftcc financial management 
and accounting poiic~cs and procedures. 

2. Obligations rncurrcd bjlothcr 
agcncies will I c  rcrnlburscd on a 
monihly basts (ivhcrc practlcablc) rrom 
thc Fund to the agcncy Incurnng the 
costs by rncans oi  a n  ~ntcr-agcncy fund 
transfcr. uslng Standard Form 1081 (SF- 
1081). pursuant lo a properly cxcculcd 
Rc~mburscncnt Agrccmcnl G ~ t \ ~ c c n  
Agencrcs (Form DOJ-21Gj. 

3. It 1s tllc responsibility of the agcncy 
tncurrrng lhc obligation to preparc thc 
001-216 and SF-1001 rorms and obtaln 
propcr au;honralion. Each DO]-216 and 
SF-1081 form will rdcntily thc 
appropriation to bc rctmburscd from thc 
Fund. 

4. Approved DO]-2lG's and SF-lOUl's 
will bc rcg~stcrcd upon rcccrpt at the 
Marshals Scrvicc. Prolrcriy authonzcd 
rcqucrts (SF-IO~II's) will tic proccsscd 
for paymcnt in ordcr of rcgrslration. Thc 
Marshals Scrvtcc will approvc thc 
transfcr of funds to thc approprtation 
idcntificd if sufficlcnt funds arc 
at*;rilablc. as dcfincd rn EZ bclow. 

5. If an amount rcqucslcd ts In cxccss 
of an amount availabtc. as dcfincd In 
E2. below. lhc Marshals Scrv~cc will not 
proccss thc rcqucst. but will advtsc thc 
rcqucsting agency of I hc rcason. The 
Marshals Scrvlcc and thc requesting 
agcncg should oltcmpt 10 agrcc on 
dcfcrral or cancellation of thc rcqucst. 
as  appropnatc. 

6. If thc Marshals Serv~ce and the 
rcqucsling agcncy cannot agrcc on 
deferral or canccltation of thc requcst, 
the ~ a r s h a l s  Scrvlcc shall tnforrn h e  
Assoc~atc Attorney Ccncral of such 
disagrecmcnt and provrde its 
rccomrncndation for dclayed paymcnt or 
othcr approprlalc action. The Marshals 
Servtce shall prov~dc notice of the 
action taken by the Assoclale Attomcy 
General to thc agency submitting rhc SF- 
1081, 

E- Prrority Payments 

I. Dcpartmc~~t policy IS that 
rc~mburscmca~ of asset-specific 
cxpenscs hzs pnorily ovcr 
rclnrburscmcnt of program-rcIatcd 
cxpcnscs. A m~nmurn balsncc of tcn 
million dollars ($10 million) will bc 
m a ~ n t a ~ n c a  In thc Fund to ensurc 1l1c 
rc~mburscmcnt of zssct-spccific 
cxpenscs. 

2. Rcqucsts for rctmburscrncnl for 
prograni-rcli~tcd cxpcnscs submitted lo 
thc Marshals Scrvtcc undcr Ihc lcrms of 
a rc!nrburscnlcnt agrccnlcnt pursuant to 
~ubscction F below will bc  processed il: 

a- a suffic~cnt anlount rcmains undcr ;r 
currcrlt ycar rctm burscmcn t agrccrncnt 
to cover thc rcqucstcd rcimburscmcnt; 
and 
1. tllc Fund Lalancc cxcccds by at 



1cnslSIO million thc amount o l  thc 
rcqucrt. 

F Prcparation o l  l'\ctmburscmcn~ 
Agrccmcnls 

I. Thc FcdcraI l3urcau oi Invcstigat~on. 
thc Drug Enforccmcnt Administration, 
thc Unitcd Slalcs Marshals Scnplcc. thc 
Irnm~gration and Naturnlization Scrvicc. 
thc Unitcd Statcs Postal Scrv~cc. thc 
Exccutivc Officc for Unifcd States 
Atlorncys. tllc Crimtnal Divrsron. and 
any otlicr agcncy w111ch antictpatcs 
rcqucsting rc~rnburscmcnt for cxpcnscs 
from lhc Dcparlmcnt of juslicc Asscts 
Fotfcilurc Fund will prcparc cslirnalcs 
of anticipated cxpcnditurcs and. aftcr 
coordination rvith. a n d  rcvrcw by. thcir 
rntcrnal budgct and finance staffs, 
submit  them to thc Assct Forfciturc 
Policy Advtsory Cornmittcc a t  lcast 
thrac months prror to thc fiscal yc3r tn 
which tlic cxpcnscs a rc  antictpatcd 
2 Antic~pstcd rcqucsts for 

rctrnbuncmcnts shall bc divrdcd rnto 
cach of thc scpamtc catcgoncs sct forth 
rn Parts D.1. and 2. above. 
3. Thc Asscl Forfeiture Policy 

Advrsory Committcc will cvaluatc thc 
cstimatcs and rccomrncnd o budgct lor 
program-rclatcd cxpcnscs and cstimatcs 
for asset-spccific cxpcnscs to Ihc 
Assoclalc At lorncy Ccncral. 

4. Mcmbcrs of tllc Assct Forfcilurc 
PoIicy Advisory Cornnriltcc may submit 
to ~ h c  Assoctatc Attorncy Ccncral. 
concurrent with thc Committcc s 
rccomrncndat~ons. mtnority 
rccornmcndrr tions. 

5. The Assocta tc Attorncy Ccncral 
will approvc n budgct for program- 
rclatcd cxpcnscs and cstimalcs for 
jssct-spccilic cxpcnscs. if possible. prror 
13 ~ h c  r.cw fizcal ycar. whrch will lorm 
the basis for autl~ortr~ng thc 
eftablishrnsnt of rc~mburstmcnt 
agrccrnents bctrvccn the U3it.d States 
Marshals Scrvlce. as admrn~stralon of 
the Fund. and the apprcprlate agcncv 
head or his dcs~gncc. f h c  budget and 
the cst~matcs may bc for pcr~ods of time 
less t t ~ m  onc ycar (cg,  six months]. The 
Assocralc Atlorncy Ccncral. or  ~ h c  
Cornmtt:cc. rc ta~ns  authorrty to approve 
S D ~ ~ i f i ~  types of r c ~ r n b u ~ c m c n t  
cxpcnscs on a n  ~ndivtdual basis. 

6.11 i s  zo l  p~~rnlss iblc  for a rectolent 
of rcimburscmcnt funds lo rcxrvc funds 
for retmburscmcnt of progranr-rclated 
cxpcnsns In cxccss o l  :hat authonzcd in 
thc budgct Tor a spccific progranl-rclaled 
category or in variance with eny other 
limitattons lnposcd by thc budgct or ~ h c  
Assoc~alc Attorncy Ccncrd for 
program-rclntcd cxpcnscs. Rcqucsfs for 
augmcnlat~on or c h a q c  must be 

approved by lllc Assocratc Attorncy 
Gcncral. 

.7 Any agency scck~ng prcv~ogsly 
unanticlpatcd rctrnburscmcnt of asscl- 
spccific cxpcnscs In cxccss of the 
amount autltorrzcd 111 thc approvcd 
cstimstcs for a spccific calcgory o r  rn 
vanance with any othcr limitations 
trnposcd by thc approved-cstirnates or 
thc ~socintc .At lorncy Gcner.f Tor 
assct-soccific cxpcnscs shall advrse thc 
A s c l  Forlciturc Policy Advisory 

- Cornrnittec as soon 43s the nccd lor such 
rc~mbursemcnt I S  anticlpatcd. 
a Thc Asset Forfciturc Policy 

Advrsory C o m i l t c c  may recommcnd 
adjuslmcnts to thc budgct far program- 
rclatcd cxpcnscs and thc approvcd 
cstirna:cs for assct-specific cxpcnscs- 
durtng thc fiswl ycsr. The Assoctarc 
Altomcy Ccocral may ordcr 
adjuslmcnts to thc approvcd cstimatcs 
and thc budgct during thc l i s d  ycar 
bascd cithcr on oppcals. 
rccommcndatons of the Cornmittcc. or 
h ~ s  or hcr own dccls~on. 

C. Pa ymcnls of Awards 

I. Application for awards wit1 bc 
acccptcd on bchall of any tndiv~duaL 
Thc term "indivrdual" encompasses 
corporations and nsswalr'ons. 
2 Awards wit1 not te pard to stale or 

local govcnuncnt cnlitics. or to 
cmployecs or agcnls Lhcrcof. Any 
rnformation or ass~stancc p r o ~ d c d  by a 
slate or low1 cntity will be compcnsatcd 
undcr NICS govcming "cquitablc 
lransfcrs." 

3. Awards pursuant to 28 U-S.C. 
Szs[~](r)(Il)  or  (C) wilt be pard only oftcr 
disposition of forfcitcd pmpcrty. 

4. Awards pursuant to 28 US.C 
S24(c](1) (B) or (C] may not cxcccd $150 
lhousand or one-fourth the "amount 
rc~lizttd by the Unitcd S:at?s froin l'nc 
property forfeited." rvhtche*.~cr is Icss- 

a. I f  farfcitcd property is sold. then the 
"amount icalizea by ;he Lifiitcd Stales 
from the pmpcrty forlei:ca" 1s the gross 
sale ?rocecds n ? ~ f ~ u s  macastmcnt 
cxoenscs paid from the Fund. 

b. If forlcitcd proper17 1s reteined for 
ofiiclal usc. Lhc "amount iealizcd by the 
Unltcd States from the property 
forfelrzd" IS  the veluc of thc property a t  
the t~n?e of S C I Z U ~ Z  mrnrts r,~a;lagernznt 
expenses p a ~ d  from the Fwd. 

5. All applications for awards will bc 
directed to the ficlc! ofiicc a: thc 
Dcpzrtmcnl Invcstlsr::ys ourcau 
rcsponsiblc for processing rhc forfciturc. 
Non-DO1 agcnclus (c-g.. task force 
nlcmbcrs sucir 2s lRS) should bc 
rnstrcctcd to dirc:~ any I;..qulrrcs 
concc:nlng tncsc awards to ~ h c  
Deparlmcnt rnvcsr~gattve burcac 



rcspcnsibtc far proccsstng rhc forfciturc. 
6. Thc in\*cstigativc bureau ficld unit 

rccctvtcg or ~nilialing an applicalion lor 
ar\ award wiIl prcparc a \:litten m p r t  
that wiil c\palua!c the value of the 
tnformalion or  assistance pmv:ded by 
thc a yplica:~t l;nd rcoommend an 
amount to bc pa~d. 

7 f f marc than onc application for an  
award pursuant lo 28 US.C 524(c)(l] (13) 
or (C) 1s recclvcd rn a stngle action for 
forfciturc thc applications should bc 
handlcc! in a coasolidatc-d maraw 
Dccislons an all applications sSoaId bc 
madc: at  the samc time. and should 
constdcr the comparative va!uc of 
~nformation o r  asststance ptowdcd by 
each appliwnt and the aggrcga~c 
amount o l  aword(s) to bc madc. 

8. Requests for rclmburscnent for 
awards pursuant lo 28 L1S.C 
S24[c)(l)[D) shall: 

a. ldcntify h e  propcrty or propcrtics, 
including agcncy and/or fcdcral distnct 
court case numbers: and 
b. Idcntify the recommcndcd dollar 

smounl of lhc award. 
9. Approval of awards will bc m 

accordance with 28 US.C S24(c)(2) and 
airy subscqucnt delegations of authorily. 

I. Only DEA and FDI may request 
amaunts lo bc rclmburscd for Ihe 
purchase of cndcnn .  

2 Approval of amounts for the 
purchase of evrdcncc will bc in 
accordance with 28 US.C S24(c)(3) and. 
any subscqucnt dclegationr of authority. 

3. Thc rnvesligating agcncy IS 

responsib!~ far wntrol over the mleasc 
of a s h  to agcnls and fcr rnfomtng 
agcnts of che rcsponsibit'ty to accaunt 
for the use and recovery of the cash 

4. LC a partiuptting agency rtcovers 
part or all of llae monies that arc used to 
purchase evtdencc for wh~ch it hat 
obtalned r c r~ luc rcmcnt  from ~ h c  Cuncl. 
L!C recovcrcd monles will be credited co 
the Fund. 

I. Payments lo Equrp Forfeited' 
Conveyances far Drug Law Enforcement 
Functions 

1. Decrslons to rclrofit a conveyance 
fur drug law cnforccnent functions shall 
be modc by thc orgrrn~zationnl 
component withtn thc agency w)r~ch IS 

responsibIe for managcmcnt of the 
cot!veyancc to bc  rctalncd. 
2 Unreasonablc amounts shall no1 bc 

spent on equipping (retrofitlint;) 
forfeited. Icased. or owncd convcyanccs 
for drug latv enforccmcn: purposes- 
E~tcnsrvc work to convert a convcysncc 
to heavy duty usc should bc limitcd by 

consrdcr~ng b c  cslimatcd usclul lifc of 
thc conveyance and thc availability of 
stn\ilnrly cqur ppcd convcyaoccr. 

A. Deferral of Fcdcriil judicial Forfcituie 
I'rocccdings 

r. A declsran to forcgo a Federal 
ludicla1 forfciturc procccding against 
any scizcd assct in+f;lvor of a Statc.or 
1mI forfeiture pmcccding rcqurrcs thc 
personal approval of thc Unitcd Statcr 
Altorncy sficr rcvlew of the cva~uation 
and rccomcndation of tbc conccrncd 
Dcpartmcnt tnvesti(;cltivc burcau. 

2 In maklng t h : ~  dcc~sion, the Unitcd 
Statcs Attorncy must constdcr the 
linanctal status of thc Dcpartrncnt of 
iusticc Asscts Forfci turc Fund. 

3, Judiclal forfcitutcs forcgone m favor 
of slatc or local proceedings arc  to bc 
rcpottcd by the Uniled States Attorncy 
In wriiing. within Gvc days, to thc 
Director* Assct Forfciturc Officc. 
Crtmtnal Divrslon, Unitcd States 
Dcpartrncnt of Justim. Washtngton, DC 
20530. 

D. Dcfemal of Fcdcral Admlnlskative 
Forfciture Pmcccdings 

1. A dcctston to fotcgo a fcdcrzrl 
adm~nistrative forfciturc procccding 
against any sclzcd assct m Cavot of a 
Statc or local forfciturc proceeding 
rcqulrcs the approval of the hcad of thc 
Dcpartmcnt lnvcstigalivc burcau. 
t In making this dcc~slon, thc hcad of 

thc Dcparlrncnt tnvcsIigslivc burcau 
must cons~de t  the financral status of the 
Asscts Forfciturc Fund and. whcrc 
appropnatc. consult with the Unitcd 
States Marshals Scrvrce In that regard. 

3. Dcpartmcnt 1nvcs:igativc bureaus 
must develop procedurcs for recording 
these decisions and providing reports as 
rcqutred. 

t'l. Unltcd S:ufcs i'usfomr Scm~ce 
Forfeif ures 

A. Pursuant ta Tide 28 United States 
Codc. Scction S%(c). all proceeds from 
thc forfeiture of property under any law 
enforced or zdm~n~stered by thc 
Department are to be deposited in the 
Ilcpartnrent of Justice Asscts Forfeiture 
Fund. except as specified rn 28 U.S.C. 
524(c)(4] and except to the extent that 
the seizure was; effected by a United 
Slafcs Customs Scn*lce officer or that 
custody was ma~ntarned by Ihc Customs 
Scrvtcc. tn tvhtch casee thc provtsions of 
19 U.S.C. 1613a (Customs Forfeiture 
Fund) shall apply. 



13. To ~ h c  cxtcnt thal thc Unitcd States 
Marshals Scrvtcc may havc thc 
at~thoritp and rhc capacity to do so, and 
pursuant to agrccmcnt bctwccn them 
and lflc Unitcd Stalcs Marshals Scrvicc 
and  tlrc Cuslorns Scrv~cc. the Unitcd 
Statcs Marsha[s Scrvtcc may storc and 
rnrtlnlaln sc~zcd  propcrty for thc 
Customs Scnelcc. 
I. Whcrc thc Unitcd Slatcs Marshals 

Scrvicc matnlatns cuslody or propcrty 
sclrcd by ;L Customs officcr. thc 
Mu rs hals Scrr0tcc shall scck 
rcimburscrncnt from the Customs 
Scrvlcc for thc cxpenscs of such custody 
prrot to thc dcposit orthe nct procecds 
~ n t o  tlrc Customs Forfcilurc Fund. 

2. In tostanccs whcre procccds arc to 
bc dcpositcd tn thc Department of 
justicc Asscts Forfciture Fund and Lhe 
Customs Scrvtcc. as a substitute 
custodian. has maintained custody of 
propcrty sctzcd by the Dcpsrtmcnt. the 
Dcpartrncnt will rcrmbursc the Cttstoms 
Scrv~cc for thc cxpcnscs of such 
custody. 

C Rcqucsls for transfers of foricitcd 
property by federal agcnctcs. or by 
participating state and local law 
cnfoncrncnt agencies. tn forfcilurcs 
whcrc thc sc~zurc  was cffcctcd by a 
Customs officer or custody was 
nra~ntaincd by the Customs Service 
should bc  dircctcd pursuant to 19 US.C. 
l G l G  to thc Customs Scrvicc for 
evaluation and Convatding to thc 
Asstslant Sccrctary of Trcasury for 
Enforccmcnt with an ~nlorrnation copy 
to ~ h c  Unitcd Slatcs Attorncy In thc 
distr~ct of sctzure. 

D. In thc cvent of an  unrcsoIvcd 
dispute concerning whether a given 
forfciturc conslitutcs a Customs or  
Ocpartrncnt fodciture for purposcs of 
cash or ptocccds disposition, or for 
Fcderal. Slatc. and local transfers. the 
Assocrate Attorney Genera1 and thc 
Asststant Secretary of Trcasury for 
Enfdrccrncnt shall resolve the rssue. 
Wherc appropnate. they may submit the 
~ s s u c  to the. Organlzcd Crlrne Drug- 

Enforcement Task Force Workutg Croup 
for recommendation 

Dale April 9.1907. 
E d r r v ~  Mecsc 111. 
Afforncy Cencrol- 

Date: November 30. 198;. 
Brad Catcs. 
~irector .  Asset Forfciture Offiicc 
IFR DOC 87-28377 Filed 12-947; 8:QS am] 
BlCLlMC COOf 4 4  1-1-U 

DEPARThlENT OF JUSTICE 

Asset Forfeiture Officc 

Publication of the Attorncy General's 
Gurdelincs on Se~zed and Forfeited 
Property 

FOR FURTHER INFORMATION CONTACT: 
Director. Assct Forfciturc Olficc. 
Cnmtnat Divtsion. Bond Building. 10th 
floor. 1400 Nctv York Avenue. NW, 
Washington, D C  20005. (202) 7-950. 
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U.S. Department of Justice 

Date: 
Requestrng Agency. 
Case Name: 
Case Number: 
SYSID Number: 

Applicat~on for Transfer of Federally Forfeited Property 

To Be Conrpletcd b y  Rcqlcesrln.~ A ~ e n c v  IVitlrrn 30 Davs Followrrn,g Serzure 

1 Rcquestlng Agency or Agencres: 
Agcncy Name: 
Agency Address: 

b 

Contact PersoruTitlc: 
Tclephonc Number: ( ) 

2. Descnpt~on of Requested Property. 
L~st  and describe the property requested (include V I N  or senaf number, if known). If you are requesting forfelted cash or proceeds of 
satc of forfelted propcrty indicate a percentage. 

3. Intcndcd Law Enforccmcnr Use: 
Please bc specific. 

4 .  Idcnrificcllion of AII State or Local Law Enforcement Apcncles That Partrcrpated In this Invest~eat~on_: 

5.  Dcscr~prlon of Assets Sc~zcd  for Srate Forfc~ture In this Investipat~on, i f  any- 

Appraised Value 

FaRM DAC-7) 
JUL 67 



Date: 
Request~ng Agcncy- 
Case Narnc: 
Case Nurnbcr: 
SYSlD Number: 

6. b. S p c c ~ f i c  Facsors: 
I W h ~ c h  agency r n ~  tiatcd the lnvest~gat~on? 
2. Wh~ch agency ldent~fied the assets'? 

Your contribur~on: 

3. Percentage partlc~patlon In the overall invest~gatlon 
4 .  Extraordinary costs lncurrcd (be specrjic us to purpose) 

Purpose: 

5. N u n l t x r  of nlanhours 
6. For what to131 perwd of trnle did y,au prrrtlclpate In the ~nvest~gatlon'? 



Date: 
Rcquest~ng Agency. 
Case Name: 
Case Numbcr: 
SYSID Number: 

7 Fiscal Officer to Whom D~sburscrnent of Money Should be Made: 
NamdTitle: 
Address: 

Televhone Number: ( 1 

8. Offictal to Whom Transfer Documents Should be Delivered: 
Namc/Ti tle: 
Address: 

Telephone Number: ( ) 

9. Offic~al to Whom Property Should be Delivered: 
NamdTitle: 
Address: 

Telephone Number: ( ) 

10. Certificat~ons: 
a. Thc requestcr agrees to report on the actual use of equrtably transferred property upon request. The requester agrees to pay fces 

and txpcnses necessary to effect transfer of title not later than the tlme of transfer The requester certifies that the above 
~nfarmat~on rs true and accurate. 

b. As legal counsel for I have rev~ewed th~s Application 
(Requts~cr) 

for Transfer of Federally Forf'eited Property and I ccrtify that 
(Nr~rnr  l 

has the authority to accept the forfated property and 1s .the official to whom transfer docurncnts shot~ld be dclivcrcd. i t  1s my 

oplnlon thar IS thc proper fiscal officer to whorl1 clisbitrscrncnt of n~oncy  1s 
(Nrrmr) 

5 

to bc made. I know of no slate or local law prohibrf~ng [he transfer of th~s property to 
IRc'ciircstr*rj 

Tetephanc Number: ( ) 
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APPENDIX 

CLAIMS BY V I R G I N I A  LAW ENFORCEMENT AGENCIES OF FEDERAL 
AGENCIES FOR S H A R I N G  - OF FORFEITED PROPERTY - A= PROCEEDS 

T h i s  t a b l e  w a s  d e s l g n e d  t o  d e t a l l  t h e  clalms made of the 
U. S. Government a f t e r  f orf e l t u r e  proceedings when the Drug 
Enforcement ( D E A )  and the Federal Bureau of I n v e s t l g a t l o n  
(FBI) m a y ,  a s  l e a d  agency i n  t h e  ~ n v e s t l g a t l o n  or by 
"adopting" a case, s h a r e  the f o r f e l t e d  p r o p e r t y  o r  lts 
proceeds w l t h  a local law enforcement agency.  

Data w a s  ob t a lned  from the FBI, DEA a n d  the 
U.S.Marshals. Blanks In t h e  data are due to ~ n c o m p l e t e  
p o s t l n g s ,  pendlng c la lms  and va r l a txon  in the reporting 
format among t h e  agencles p r o v l d l n g  t h e  data. 

Column Key 

( 2 )  Type of 
Proper ty  

The name of t h e  law enforcement agency 
f l l i n g  t h e  c la lm.  

A c l a s s l f ~ c a t x m  glven the s e l z e d  
property according t o  t h e  fo l lowing:  

Boat, vessel 
Cash 
Real p rope r ty  
L a b  equlpment , chemicals 
Computer equlpment 
Preclous  me ta l ,  coxns 
o t h e r  
VehlcLe 
Weapons 
Indicates the P r o p e r t y  had 
m u l t l p l e  c l a l m s  for ~ t .  I t  i s  
counted only once xn value total a n d  
t h e  ( ) are not  used on the prlrnary 
o r  largest % c l a ~ m a n t .  

(3) Date Rec'd. The  years, o r ,  months a n d  year t h e  c l a lm  
was recelved by t h e  f e d e r a l  agency 
~nvolved . 

(4) Date Appr- The date t h e  clazm w a s  approved,  ~f  g l v e n .  
DEA c la lms may be assumed to have been 
g r a n t e d  as they a r e  revrewed before 
subrnlsslon. T h e  "Comments " co lumn w a s  
used l f  any ~ n d l c a t l o n  was glven t h a t  t h e  
award w a s  not approved o r  p e n d l n g .  

( 5 )  Amount T h l s  1s t h e  appraised va lue  or  cash 
amount of the p r o p e r t y  clalmed. I f  t h e  



(7) DEA OR FBI 

value i s  not glven, the property  IS 
briefly descr abed, I£ known. 

The percentage of column 5 t h a t  was 
requested by the local law enforcement 
agency, Thls f lgure was not available 
where the F B I  was the l eadlng  agency .  

The federal agency w l t h  whlch the  local 
enforcement agency f i l e d  the clalm. F 1s 
used for FBI and D i s  used f o r  DEA. 

( 8 )  Total C l a i m s  Paid This 1s the t o t a l  amount of funds 
paid t o  the Agency through July, 1988 .  
This figure was reported by t h e  U.S. 
Marshals and may - no t  agree w l t h  column 
totals  for that agency due to p o s t l n g  and 
processing delays. The data l t e m  1s 
reported as a DEA or F B I  case. 

( 9 )  Comments Any comments that mlght he lp  to explain 
an entry. 



AGENCY 

Albemarle Co. P.D. 

Amelia Co. S . 0  

A r l i n g t o n  C o .  P.D. 

Augusta Co. S.O. 
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APPENDIX G 



-OD OF DISTRIBUTION OF FORE%I= DRUG ASSETS 

Alabama 
Dlstrlbuted to municipal fund of munzcipality whose law enforcement 
agency conducted investigation, 

Alaska 
Retaxned by local l a w  enforcement agency. 

Arrzona 
Deposzted into local antz-racketeriag fund or, if no funa, lnto 
general fund. 

Arkansas 
Deposzted into general fund. Real property- 40% to state treasury; 
40% to arresting agency; 20% t o  prosecuting county. 

Cal~fornza 
65% to state, local ent~txes involved in seizure: 20% t o  Department 
of Mental Health; 10% to prosecutox~al Agency; 5% to non-profit 
groups assisting with arrest. 

Colorado 
10% to general fund; 1.5% to District Attorney; remainder to seizxng 
agency, victlrns, and drug and alcohol fund, 

C !  
Not addressed an statute. 

Delaware 
Deposxted rn Speczal Law Enforcement Fund. 

Dxstrzct of Columbxa 
Fund for rehab. of addrcts; education, drug abuse preveatzon. 

Florid2 
To seizzng county's goveralng body in special law enforcement fund. - 
To local political subd~vion where property was sezaed. 

Hawazg 
Not addressed in statute, 

Idaho 
uepos~ted xnto  drug enforcement donatlon account. 

Illlnois 
Deposrted ln to  general fund of selzlng county. 

Deposited w i t h  treasurer of the state zn the Commonwelath fund. 



Not addressed in statute. 

Kansas 
Transferred to unxt of government havlng custody of forfeited assets. 

Kentuckv 
Seizing agency may return up to $50,000 or $100,000 to be used solely 
for law enforcement purposes, Excess to a fund for drug rehab. and 
education. 

Louisiana 
Deposlted In state Drug Enforcement Seizure and Forfeiture fund. 

M a m e  
Distributed to state/local law enforcement agencies solely for drug 
enforcement. 

Marv 1 and 
Deposited to general fund of state or polltrcal subdivision that did 
selzure. 

Massachusetts 
Distributed equally between office of the prosecutor and law 
enforcement agency responsible for the forfelture, 

Mi chicran 
Distributed to the entlty with budgetary authorlty over seizing 
agency, for drug law enforcement. 

Minnesota 
One-thud to state drug abuse authorlty; one-th~rd to prosecuting 
agency wlth ~urisdictlon over-crime; one-third to ~nvestlgatlng 
agency. 

Mississlv~i 
50% to state treasuer; 50% to partlcrpat~ng law enforcement agencles. 

Missouri 
Deposited Into the state general fwd. 

Montana 
Deposlted ~ n t o  the governing entlty of the selzing agencles drug 
forfelture account. 

Nebraska 
Deposited into state school fund. 

Nevada 
Not addressed in statute. 

New Rampshlre 
10% to selzing agency; 10% to state drug abuse prevention fund; 
remainder to drug forfelture fund or state general fund. 



New Jersev 
To entxty fund~ng prosecuting agency, shared i n  proportion to 
contribution ot arrest, with arresting agency. 

New Mexr co 
To general fund of state, county, or municipality of the seizing 
agency. 

New York 
To the general fund of the county where the seizure took place. 

North Carolina 
To school fund o f  county where forfexture took place. 

North Dakota 
Up to $500,000 deposited in assets forfeiture fund, remainder to 
appropraate state or local general fund. 

Oh10 - 
To l a w  enforcement trust fund of political subdivision of agency that 
made selzure. 

Oklahoma 
One-thsrd to arresting off~ce; one-third to vlctxms' compensation 
fund an locality; one-third to ~ a z l  maintenance fund. 

Oreaon 
Not addressed in statute. 

Pennsvlvansa 
Not addressed in statute. 

Rhode Island 
The maximum amount of proceeds that may be retarned by a sexzing 
agency per forfexture and per calendar year depends on the agency 
lnvolved and the population of the agency's community with amount to 
be allocated as follows: state pollce- $1,500 per forfeiture, $20,000 
per year; cztxes with a populatzon less than or equal to 20,000-$500 
per forfeiture; $5,000 per year; citles greater than 20,000-$1000 oer 
forfeiture, $7,500 per year. The balance of proceeds in each 
forfeiture goes to the state's general treasury. 

South Carolina 
25% to seizing agency, 75% to special state account. 

South Dakota 
To state drug control fund. 

Tennessee 
To account of government whose agency seazed assets. 

Texas 
To special crzminal investxgation fund administered by seizang agency. 

Utah 
To state general fund. 



Vermont 
Not addressed In s t a t u t e .  

Viruxnia 
To Literary Fund. 

Washlncrton 
One-half to general fund of local or state government of seizing 

agency, one-half t o  s tate  public safety and education account. 

West Viruinra 
10% to offlce of prosecutor whlch initiated proceeding; remainder to 
special law enforcement investigation fund administeral by seizing 

agency. 

Wisconsin 
At least 50% to school fund, unless money, in whlch case all money t o  
school fund. 

Wvomlnq 
Not addressed in s t a t u t e .  



APPENDIX H 



Proposed Constitutional Amendment: 

Amend SJR 36 by lnsertlng the following language in line 33 after the word 
'ttreasurylt: 

"and --- shall be distributed law for the purpose of promotrng law --- - 
enforcement." 



SESSION 

1 SENATE JOINT RESOLUTION NO. 36 
2 Offered January 25, 1988 
3 Proposrrtg urr umcndrnc~rt to Secf~on 8 of Artrcle VIf l  of the Consfltuflon of Virglnru. 
4 rr*lu/trtg to fhc Litcrur~l Fund. 

Patron-Gartlan 

8 Referred to the Committee on Privileges and Elections - 
RESOLVED by the Senate of Virginia, the House of Delegates concurring, a majority of 

the members elected to each house agreeing. That the following amendment t o  the 
Const~tutron of Virgln~a be, and the same hereby IS, proposed and referred to the General 
Assembly at ~ t s  first regular session held after the next general election of members of the 
House of Delegates for rts concurrence in conform~ty wlth the provlslons of Section 1 of 
Artlcle XI1 of the Constitution of Virginia namely* 

Amend Section 8 of Artrcle VIII of the Constitution of Virginia as follows: 
ARTICLE VIII 
EDUCATION 

Section 8. The Llterary Fund. 
The General Assembly shall set apart as a permanent and perpetual school fund the 

present L~terary Fund; the proceeds of all public lands donated by Congress for free public 
school purposes, of all escheated property, of all waste and unappropriated lands, of all 
property accruing to the  Commonwealth by forferture exccrpf as herernafter pmvrded , of 
all fines collected for offenses committed agalnst the  Commonwealth, and of the annual 
~nterest on the L~terary Fund; and such other sums as the General Assembly may 
clpproprtate. But so long as the princtpal of the Fund totals as much as elghty million 
dollars, the General Assembly may set aside all or any part of addit~onal moneys received 
Into its principal for public school purposes, including the  teachers retirement fund. 

29 The General Assembly may provrde by genera1 law on exemptrota from thrs sectran for 
30 lhc procceds from the sale of olZ property setzed and fotfeited to the Commonwealth for u 
31 \.ro/otron of tho crrmrnal laws of thrs Commonwealth proscn'brng the manufacture, sale or 
32 distrrbrrfron of a controlled substance or rnarrj'uana. Such proceeds shun be pard rnto the 
33 .~tttrc trcastrrv 
34 The Literary Fund shall be held and adm~nlstered by the Board of Educatron in such 
35 manner as may be provrded by law The General Assembly may authorrze the Board to 
36 borrow other funds agarnst assets of the Literary Fund as coltaterat, such borrowing not to 
37 involve the full faith and credit of the Commonwealth. 
38 The principal of the Fund shall include assets of the Fund rn other funds or authorities 
39 w h ~ c h  are repayable to the Fund. 
40 
4 1  
42 
43 
44  
45 
46 
47 
48 
49 
50 
51 
52  
53 
54 

Official Use By Clerks 
Agreed to By 

Agreed to By The Senate The House of Delegates 
wtthout amendment 0 wlthout amendment U 
w ~ t h  amendment 13 with amendment 
substitute 0 substitute 0 
subst~tute w/arndt O substrtute w/amdt 0 

IDate: Date: I 
I Cierlc of the Senate Clerk of the House of Delegates ( 



518.2-249 Seizure m d  forfeiture of property wed m connection with or derrved from 
illegal dmg tnmSQctzom?. -- A. The following property shall be subject to lawful selzure 
by any officer charged with enforcing the provisions of thls article; (i) all money, 
medical equipment, office equipment, laboratory equipment, motor vehicles, and all 
other personal and real property of any kind or character, used in substantla1 connection 
with  the illegal manufacture, sale or distribut~on of controlled substances in v~olatlon of 
518.2-248 or of marijuana in vlolatlon of S18.2-248.1, except real property shall not be 
subject to  lawful seizure unless the minimum prescribed punishment for the violation is a 
term of not less than five years;- (ii) everything of value furnished, or Intended to be 
furn~shed, in exchanged for a controlled substance in vlolation of $18.2-248 or of 
marijuana in vlolation of s18.2-248.1; and (iii) all moneys or other property, real or - - 

personal, traceable to such an exchange together wzth any znterest or profits der~ved 
from the znvestrnent o f  such money or other property. 

B. All setzures and forfettures under thls sectton shall be governed by  the 
procedures contarned tn Chapter 22.1 of  Title 19.2 of  this Code. 



CHAPTER 22.1 

FORFEITURES IN DRUG CASES 

519.2-386.1 Comrnenclng an action of forfeiture. -- A. An action against any property 

subject to forfe~ture under the  provisions of S18.2-249 shall be commenced by the filing 

of a civil complaint In the clerk's office of the c~rcurt court. Any compla~nt shall be 

filed in the name of the Commonwealth and shall be filed by the attorney for the 

Commonwealth in the city or county wherein the action for forfeiture 1s being brought or 

may be filed by the Attorney General if so requested by the attorney for the 

Commonwealth. Such complaint shall (i) specifically describe the property, (ii) set forth 

in general terms the grounds for forfeiture of the named property, (iii) pray that the 

same be condemned and sold or otherwise be disposed of according to law, and (iv) ask 

that  all persons concerned or interested be noticed to appear and show cause why such 

property should not be forfe~ted. 

8. Venue for an actlon of forfe~ture shall lie in the county or city where (i) the 

property is located, (ii) the property is seized, or (iii) an owner of the property could be 

prosecuted for the illegal conduct alleged to give rise to the forfeiture. 

C. When property has been seized under S18.2-249, a complaint against that 

property shall be filed wlthln 90 days of the date of seizure or the property shall be 

released to the owner or lien holder. En all cases, an actlon of forfeiture shall be 

commenced within three years of the date of actual discovery by the Commonwealth of 

the last act glving rlse to the forfe~ture or such action will be barred. 

Comments - Thls is derived substant~vely from Ss19.2-369, 370 and 371 and §4-56(d) 
although "complaintsrv are used instead of "inforrnat~ons" to clarify the clvil nature of the 
forfeiture. The venue provislon 1s new. The limitations provislon rs a combination of old 
and new. It establishes a set three-year limitation where property has not been seized, 
but only allows the State to hold property for 90 days without start~ng the adjudicat~ve 
process. There IS currently no limitation In the Title 19.2 procedure and a 60 day 
requ~rement in Title 4. This also avoids the problem illustrated recently when the 



Virginia Supreme Court reversed a clrcuit court's forfeiture of a drug dealer's Mercedes 
dudto the jape  of the 60 day time limit. Haina v. Commonwealth, 235 Va. , 4 VLR 
3086 (June 10, 1988). 

519.2-386.2 Sezzure of named property. -- A. When any property subject to forfeiture 

under S18.2-249 has not been seized at the time a complaint namlng that property is 

filed, the clerk of the circuit court wherein the complaint is filed shall issue a warrant to 

the Sheriff or other  state or local law enforcement officer authorized to serve criminal 

process xn t h e  jurisdiction where the property 1s located, describing the property named 

In the complaint and authorizing its immediate seizure. 

B. In all cases of seizure of real property, a notice or lis pendens shall be filed 

with the clerk of the circurt court of the county or clty wherein the property 1s located 

and shall be Indexed in the land records in the name or names of those persons whose 

interests appear to be affected thereby. 

Comments - The first paragraph is taken from S19.2-372. The second is from $18.2- 
2498. 

519.2-386.3 Notice of seizure for forfeiture md notice of pending forfeiture. -- A. Upon 

seizure of any property under S18.2-249, the agency seizing the property shall forthwith 

notify the attorney for the Commonwealth in the county or city in whrch the selzure 

occurred who shall, withxn 2 1  days therefrom, file a notme of selzure for forfeiture with 

the clerk of the crrcuit court* Such notice of seizure for forfeiture shall name the 

property seized, identify the date on which the selzure occurred, and ~dentify all owners 

and lien holders if known. The clerk shall mail by first class mail notice of seizure for 

forfeiture to the last known address of all identrfied owners and lien holders. No notice 

of seizure for forfeiture is required when a complaint has been filed or when seizure of 

the  property is pursuant to a warrant. 

B. Upon the filing of a complaint, all owners and lien holders of the named 

property then known to or reasonably discoverable by the Commonwealth shall be made 



parties defendant, and shall be served with a notice of pending forfeiture in the manner 

provided by law for serving a notice, a t  least ten days before the date specified for the 

hearing on the complaint if they be residents of this State. If the owners or lien holders 

are unknown or nonresidents, or cannot with reasonable diligence be found in this State, 

they shall be deemed sufficiently served by publication of the notlce once a week for two 

successive weeks In some newspaper published in the county or city where the action is 

brought, or if none is published therein, then in some newspaper having general 

circulation therein, and a notice of pending forfeiture shall be sent by registered mail  to 

the last known address of the owner or lien holder. 

Comments - Notice of seizure provision (first paragraph) is new and patterned after a 
slmilar provislon in the proposed model act. I t  requires some .official written filing for 
all seizures for forfeiture. The not~ce of pending forferture (second paragraph) 1s simply 
a new name for the notice provislon of 519.20376 and S4-56(d). 

519-2-386.4 H d h g  of seized prOvWm -- Any agency seizing property under S18.2-249 

or under s19.2-386.2, pending forfeiture and final disposition, may do any of the 

f 0110 wing: 

(i) Place the property under constructive seizure by postlng notlce of 
seizure for forfeiture on the property or by filing notice of 
seizure for forfe~ture or notice of pending forfeiture in any 
appropr~ate public record relatlng to the property; 

(i i) Remove the property to a storage area for safekeeping or, if the 
property is a negotiable instrument or money, deposit it In an 
interest bearing account; 

(i i i) Remove the property to a place designated by the circuit court in 
the county or city where~n the property was se~zed; 

(iv) Provide for another custodian or agency to take custody of the 
property and remove it to an appropriate location wtthin the  
jur~sdiction of the circuit court in the county or city wherein the 
property was seized or in which the complaint was filed. 



Comments - This is a new prov~s~on  and is patterned after  a section of the proposed 
model act. It IS des~gned to protect all parties and the property, and allow consolidation 
of multi-jurisdictional seizures. 

119.2-386.5 ReIeme of seized property. -- A t  anytlme prior t o  the filing of a complaint, 

the  attorney for  the Commonwealth in the county or clty in whlch the  property has been 

seized pursuant to  $18.2-249 may, in his discretion, upon the payment of costs lncident to  

the custody of the selzed property, return the seized property to  an owner or lien holder, 

without requiring that the owner or lien holder post bond as provided In S19.2-386.6, if he 

believes the property is properly exempt from forfeiture pursuant t o  S19.2-386.8. 

Comments - This is a new provis~on patterned after  a section of the proposed model 
act. This allows the Commonwealth's Attorney to  release the property without golng 

- - 

through the adjudicative process when he feels release is appropriate* 
- 

519.2-386.6 Bond to secure possesson. -- If the owner or lien holder of the named 

property desires to  obtain possession thereof before the hearing on the complaint filed 

against the same, such property shall be appraised by the clerk of the court where such 

~nforrnat~on is filed. The clerk shall promptly cause the property to be appraised at its 

falr cash value, and forthwith make return thereof in writing to  the court. Any appraisal 

f ee  shall be taxed as costs as provlded in S19.2-386.12. Upon the return of the appraisal, 

the owner or lien holder may give a bond payable to the Commonwealth, In a penalty of 

the amount equal to the appraised value of the property plus the court costs which may 

accrue, wlth securlty to  be approved by the clerk and conditioned for the performance of 

the final judgment of the court, on the trial of the cornpla~nt. A further condition shall 

be that, if upon the hearing on the complaint, the judgment of the court 1s that such 

property, or any part thereof, or such interest and equity as the owner or lien holder may 

have therein, is forfeited, judgment may thereupon be entered against the obligors on 

such bond for the penalty thereof, w~thout further or other proceedings against them 

thereon, to be discharged by the payment of the appraised value of the property so sewed 



and forfelted and costs. Upon such judgment, execution may issue, on which the clerk 

shall endorse, "no securlty to be taken.?' Upon giving of the bond, the property shall be 

delivered to the owner or lien holder. 

Comments - Thls is taken from s19.2-377 and S4-56(e). 

519.2-386.7 Sale of pmper ty  liable to deterioration. -- If the  property selzed IS 

perishable or liable to deterloration, decay, or injury by being detained in custody 

pending the proceedings, the circuit court for the county or clty in which the complaint 

1s filed or in wh~ch the property 1s located, may order the same to be sold upon such 

notice as the court in its discretion may deem proper and hold the proceeds of sale 

pending the final disposition of such proceedings. 

Comments - Thls IS taken from s19.2-378. 

51 9.2-386.8 Exemptions. -- The following exemptlons shall apply to property otherwise 

subject to forfeiture under S18.2-249: 

(1) No conveyance used by any person as a lawfully certified common 
carrier In the transaction of busmess as a common carrier may be 
forfeited under the provisions of this section unless the 
Commonwealth establishes that the owner of the conveyance was a 
consenting party or prlvy to the conduct giving rlse to forfeiture or 
knew or had reason to know of it. 

(2) No conveyance may be forfeited under the provisions of this sectlon 
for any conduct which the court finds to have been committed by a 
person other than the owner while the conveyance was unlawfully in 
the possession of a person other than the owner In violation of the 
crlrninal laws of Virginia or any other state. 

(3) No owner's or lien holder's interest may be forfeited under thls 
section if the court finds all of the following: 

(i) He acquired t h e  interest before or durlng the conduct givlng rise 
to forfel ture; 



(ii) He did not convey legal or equitable authority to transfer the 
interest to any person whose conduct gives rlse to forfeiture, and he was 
not married to any such person or if marrled to such person, held the 
property as separate property; and 

(iii)  He did not know and could not reasonably have known of the 
conduct givlng rlse to forfeiture. 

(4) No owner's or lien holder's interest may be forfeited under t h~s  
sect~on ~f the court finds all of the following: 

(i) He acquired the Interest after the conduct givxng rise to 
forfeiture; 

(ii) He is a bona fide purchaser for value not knowingly taklng part 
in an illegal transaction; and 

(iii) He was at the time of acqulsltion of the interest reasonably 
wlthout notice of the conduct giving rise to the forfeiture and reasonably 
without cause to believe that the property was subject to forfeiture. 

In such event the Commonwealth shall have a right of actlon against 
the seller of the property for the proceeds of the sale. 

Comments - This provision 1s new, but consistent with the policy established in §4-56(h) 
and (i) and s19.2-379. 

819.2-386.9 Appearance by owner or lien holder. -- Any person clalming to be an owner 

or lien holder of the named property, may appear at any time before final judgment of 

the trial court and be made a party defendant to the cornpla~nt. Such appearance shall 

be done by answer, under oath, which shall clearly set forth (i) the nature of the 

defendantst claim; (ii) the exact nght, t ~ t l e  or character of the ownership or ~nterest in 

the property and the evldence thereof; and (iii) the reason, cause, exemption or defense 

he may have agaxnst the forfeiture of the property. 

Comments - This is taken from fjl9.2-379 and S4-56(f). 



s19.2-386.10 Trr'ol of issues of fact. -- A, When the case is ready for trlai, such issues of 

fact as are made by the pleadings, or as the court may direct, shall be tried by a jury, 

unless a trial by jury is waived by consent of the parties, in whlch case, the court may 

determine the whole matter of law and fact. At trial, the Commonwealth has the burden 

of proving that the property is sublect to forfeiture under 518.2-249. Upon such a 

showing by the Commonwealth, the claimant has the burden of proving that the 

claimant's interest in the property is exempt under S19.2-386.8. The proof of all issues 

shall be by a preponderance of the ev~dence. 

B. The complaint and trial thereon shall be independent of any criminal 

proceeding against any claimant or other person for violation of law. However, upon 

motlon and for good cause shown, the court may stay a forfeiture proceeding that is 

related to an indictment or information alleging a violation of S18.2-248 or S18.2-248.1. 

Comments - The first sentence is taken from S19.2-380 and S4-56(g). The last part of 
the first paragraph 1s new, but merely sets out what the provisions of Title 4 and Title 
19.2 have established. The first -sentence of the second paragraph relating to 
independence from criminal prosecutions is taken from S19.2-379. The last sentence IS 
new language which is taken from the proposed model act and glves the court discretion 
to order a stay pending a related cnminal prosecution. 

119.2-386.11 Judgment of condemnation cmd sale of property. -- A. if the forfeiture is 

established, the judgment shall be that the property be condemned as forfelted to the 

Commonwealth and further that the same be sold, unless a sale thereof has been already 

made under S19.2-386.7 or unless the court shall deterrnlne that the property forfeited is 

of such min~mal value that the sale thereof would not be in the best lnterest of the 

Commonwealth. if sale has been made, the judgment shall be aga~nst the proceeds of 

such sale. If the property condemned has been delivered to the claimant under Sj19.2- 

386.6, such further judgment shall be against the obligors in the bond for the penalty 

thereof to be discharged by the payment of the appraised value of the property, upon 

which judgment, process of execution shall be awarded and the clerk shall endorse 

thereon, ''No security is to be taken." 



B. Forfeited cash and negot~able instruments shall be disposed of pursuant to the 

prov~sions of S19.2-386.12. 

C. Contraband, the sale or possession of whlch is unlawful, and property not sold 

because of the minimal value thereof, may be ordered destroyed by the court. 

Do Notwithstanding any other provisions of law, the agency seizing any motor 

vehicle, boat or aircraft may, after order of forfeiture, petltion the court for 

author~zat~on to use and operate such motor vehicle, boat or alrcraft for the 

investigat~on of narcotics and controlled substances in this Commonwealth by the agency 

seizing the  motor vehicle, boat or aircraft. Upon finding that the agency has a law- 

enforcement need to use the motor vehicle, boat or aircraft for such purpose, the court 

may permit such use by the agency for a period of time deemed appropriate by the 

court. When the agency ceases to use the motor vehicle, boat or aircraft, such motor 

vehicle, boat or aircraft shall be disposed of pursuant to this sectlon. The agency using 

or operating each such motor veh~cle, boat or aircraft shall have insurance on each 

vehicle used or operated for liability and property damage in at least the m~nimurn 

amounts stipulated under 946.1-504 for motor vehicles or subdivis~on A1 of S5.1-88.2 for 

alrcraft. If such insurance coverage is not provided, the governmental unit, whether 

state or local, of which such agency is a part shall be liable for any liability incurred up 

to these minlmum amounts. 

Comments - The first three paragraphs are taken from S19.2-381 and S4-56(j). The last 
paragraph is taken from s18.2-249C. 

§19.2-386.12 Sale of forfeited property. -- A. Any sale of forfeited property shall be 

made for cash, after due advertisement, and shall vest in the purchaser a clear and 

absolute title to  t h e  property sold. The proceeds of sale, and whatever may be realized 

on any bond glven under S19.2-386.6, and any money forfeited, shall be disposed of by the 

court according to the rlghts of the partles and the provisions of the laws of the 

Corn monwealth. 



B. In all cases of forfe~ture under this sect~on, the actual expenses incident to  the 

custody and preservation of the seized property prior to forfelture, and the expenses 

rncident to the sale thereof, Including comrnlsslons, shall be taxed as costs and shall be 

paid to the person or persons who Incurred these costs out of the net proceeds from the 

sale of such property. The res~due, if any, shall be disbursed according to law. The party 

or parties In Interest to any forfeiture proceeding commenced under this section shall be 

entitled to reasonable attorney's fees and costs if the forfeiture proceeding is termmated 

in favor of such party or partles. Such fees and costs shall be pald by the Commonwealth 

from the Crlmlnal Fund. 

Comments - The provlslons of the first paragraph are taken from SS19.2-382 and 383. 
The second paragraph 1s taken from S18.2-249D. 

519.2-386.13 W r i t  of emr a d  supersedeas. -- For the purpose of review on a wrlt of 

error or supersedeas, a final judgment or order In the cause shall be deemed a final 

~udgment or order in a civil case (not in chancery) within the meanlng of S8.01-670, 

Comments - This IS taken from S19.2-385. 



Proposed Statutory Amendment 

s58.1-3127.l. Treasurer to collect all amounts to be received by any 

department or agency of political subdivision.- All amounts to be recezved or 

expended by any department or agency, or department or agency head, of a 

polltlcal subdiv~s~on of the Commonwealth by vzrtue of federal grant, gift, or 

forferture or other dlsposltlon of federal funds shall be made payable to the 

treasury or treasurer of the polrt~cal subdlvislon and shall not be made 

payable to such department or agency, or department or agency head. 

Accounting and drsbursement provlslons of s58.1-3127 shall apply to such 

amounts. 



"Proposed Amendment to s 5 2 - 4  3." 

$52-4.3. Drug Investigation Special Trust Account. - (a) There is hereby 
created In the Department of the Treasury a speclal nonrevertlng fund to be 
known as the Drug Investlgatlon Speclal Trust Account, conslstlng of such 
funds as may be appropriated by the General Assembly from tlme to tlme and all 
lnterest, dlvldends and appreciation, lnclwdlna payments to the fund from the 
federal government bv vlrtue of srant ,  qlft, forfeiture, or other dlsposltlon, 
whlch may accrue to such fund, for the purpose of provldlng a tlmely 
supplemental source of money to the Department of State Pollce for use In the 
detection, lnvestlgatlon and apprehension of persons for the vlolatlon of the 
laws pertaining to the manufacture, sale or distrlbutlon of illegal drugs 

(b) Funds from the Drug Invest~gatxon Speclal Trust Account shall be used 
to supplement general approprrations for the Department of State Pollce Bureau 
of Crlmlnal Investlgatlons for uonpersonal servlce expendltures related to 
Illegal drug ~nvestlgatlons. They shall be used only for the purposes stated 
In subsection (a) above and in strlct conformity wlth the rules and 
regulations promulgated by the Superintendent of State Police to carry out the 
lntent and purposes of thls section. 

(c) No expendltures shall be made from the Drug Investlgatlon Trust 
Account except In strict compliance with procedures establlshed by the 
Superlntendent of State Pollce and approved by the State Comptroller. The 
accounting for all such expendltures shall also be In strlct compliance w-lth 
such procedures. 

(d) The Drug Investlgatlon Speclal Trust Account shall be establlshed on 
the books of the Comptroller so as to segregate the amounts appropriated to 
the account and the amounts earned or accumulated by such speclal trust 
account. No Fortlsn of such special trust account shall be used for a purpose 
other than for drug lnvestlgatlons. Funds remalnlng In the Drug Investlgatlon 
Speclal Trust Account at the end of a blennlwn shall not revert to the general 
fund but shall remaln In the speclal trust account, to be used for the 
purposes set forth In subsections (a) through (c) and shall accumulate 
lnterest and d1vlder.d~ throughout the existence of the specla1 trust account 
Any funds, however, remalnlng in the speclal trust account at the end of a 
b1ennlu.m In excess of $1,500,000 shall revert to the general fund. 




