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Report of the Joint Subcommittee Studying the
Freedom of Information Act and

Public Access to Government Records and Meetings
Richmond, Virginia

April, 1989

TO: The Honorable Gerald L. Baliles, Governor of Virginia,
and

The General Assembly of Virginia

INTRODUCTION

House Joint Resolution No. 100, agreed to during the 1988 Session of the General
Assembly, established a joint subcommittee to study the Virginia Freedom of Information
Act and provisions of the Code of Virginia affecting public access to government records
and meetings.

House Joint Resolution No. 100

Establishing a joint subcommittee to study provisions of the
Code of Virginia relating to public access to governmental
records and meetings, including the Freedom of Information
Act.

Agreed to by the House of Delegates, February 16, 1988
Agreed to by the Senate, March 9, 1988

WHEREAS, the General Assembly enacted Virginia's Freedom of
Information Act twenty years ago in recognition of the right of the
people of the Commonwealth to have free access to the affairs of their
government in the time-honored tradition of Thomas Jefferson, James
Madison and other foresighted Virginians; and

WHEREAS, section 2.1-340.1 of the Freedom of Information Act
states that: "It is the purpose of the General Assembly by providing this
chapter to ensure to the people of this Commonwealth ready access to
records in the custody of public officials and free entry to meetings of
public bodies wherein the business of the people is being conducted. This
chapter recognizes that the affairs of government are not intended to be
conducted in an atmosphere of secrecy since at all times the public is to
be the beneficiary of any action taken at any level of government. To
the end that the purposes of this chapter may be realized, it shall be
liberally construed to promote an increased awareness by all persons of
governmental activities and afford every opportunity to citizens to
witness the operations of government. Any exception or exemption from
applicability shall be narrowly construed in order that no thing which
should be public may be hidden from any person"; and



WHEREAS, other prOVISIOns of the Code of Virginia provide
exceptions and exemptions to public access to government records and
meetings in addition to those contained in the Freedom of Information
Act; and

WHEREAS, the Freedom of Information Act has been continually
amended to add numerous exceptions and exemptions since it was first
enacted in 1968; and

WHEREAS, the Code of Virginia has been further amended to add
exceptions and exemptions to public access to government records and
meetings; and

WHEREAS, as new technology is developed, methods of
governmental operation and record keeping change to make government
more efficient with the effect, on occasion, of limiting public access to
governmental records and meetings to which the public should have
access; and

WHEREAS, some provisions in the Code of Virginia appear to be
inconsistent with both the letter and spirit of the Freedom of Information
Act and the Commonwealth's commitment to open government; and

WHEREAS, there has been no comprehensive study of the Freedom
of Information Act and related provisions and restrictions in the Code of
Virginia regarding public access to government records and meetings in
the twenty years since enactment of the Freedom of Information Act in
1968; DOW, therefore, be it

RESOLVED by the House of Delegates, the Senate concurring, That a
joint subcommittee is hereby established to study the Freedom of
Information Act and provisions of the Code of Virginia affecting public
access to government records and meetings in order to determine
whether any revisions to the Code of Virginia or Freedom of Information
Act are desirable.

The joint subcommittee shall be composed of ten members: five
members from the House Committee on General Laws and one member of
the general public to be appointed by the Speaker of the House of
Delegates; and three members from the Senate Committee on General
Laws and one member of the general public to be appointed by the Senate
Committee on Privileges and Elections.

The joint subcommittee shall complete its work in time to submit its
recommendations to the 1989 General Assembly.

The indirect costs of this study are estimated to be $10,650; the
direct costs of this study shall not exceed $6,480.

#

The resolution provided that the Subcommittee would be composed of five members
of the General Laws Committee of the House of Delegates, three members of the
General Laws Committee of the Senate and two citizen members. Legislative members
appointed to serve on the Subcommittee were: Delegate Ralph L. Axselle, Jr., the
sponsor of the resolution, Senator W. Onico Barker, Delegate Jay E. DeBoer, Senator R.
Edward Houck, Delegate Alan E. Mayer, Delegate Frank Medico, Senator Emilie Miller
and Delegate Clifton A. Woodrwn. Mr. John B. Edwards and Mr. Edward W. Jones were
appointed as citizen members of the Subcommittee.
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Delegate Axselle was elected to serve as Chairman of the Subcommittee and Senator
Houck, as Vice Chairman, at the Subcommittee's first meeting on June 14, 1988.

EXECUTIVE SUMMARY

The Subcommittee established by House Joint Resolution No. 100 (1988) made
considerable progress in a full examination of the Virginia Freedom of Information Act.
Issues pertaining to the effectiveness, deficiencies and the enforcement of the Act were
explored.

Assertions were made to the Subcommittee that the policy of the Act as stated in §
2.1-340.1 of the Code of Virginia has effectively been reversed by public officials in that
exemptions to the Act are construed too broadly and public access construed too
narrowly. During some of the deliberations of the Subcommittee, specific concerns of
the Virginia Press Association were addressed by state and local government officials.
This exchange of perceptions and ideas proved to be a valuable resource to the
Subcommittee in formulating some of its recommendations.

The Subcommittee sponsored a legislative package which included one bill and two
resolutions. The bill, House Bill No. 1229, contained amendments to nine of the twelve
sections which currently comprise the Virginia Freedom of Information Act. The specific
amendments are discussed in the "Recommendations" portion of this report and in
Appendix ll.

House Joint Resolution No. 246 continued the study for one more year.
Consideration of some concerns or proposals, such as the sufficiency of information
released by law enforcement officials pertaining to investigations, justification of
compelling rationales for all exemptions to the Freedom of Information Act and the
possible consolidation of all exemptions and exclusions to public access of governmental
meetings and records, was deferred.

House Joint Resolution No. 247 requested the Office of the Attorney General to
conduct a series of educational seminars on the Virginia Freedom of Information Act and
to consider the publication of a manual explaining the Act. The manual would contain
responses to frequent inquiries regarding the Act, interpretations of various provisions of
the law pertaining to public access, and case citations. The manual would be updated
periodically as determined necessary by the Office of the Attorney General.
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FINDINGS AND ACTIVITIES

The Subcommittee conducted six meetings during 1988 and one meeting in 1989
pursuant to House Joint Resolution No. 100. The meeting- dates were June 14, 1988;
August 3, 1988; September 14, 1988; October 13, 198B; November 17, 1988; December 9,
1988; and January 11, 1989. The meetings were well attended by members of the press,
broadcasters, state government officials and employees, local government officials and
employees and citizens. Many of the meetings included both morning and afternoon
sessions.

The Subcommittee determined that there have been three previous studies conducted
by legislative subcommittees pertaining to the issues of public -information and the
Virginia Freedom of Information Act.

I. BACKGROUND.

Study #1.
The Report of the House and Senate General Laws Committee on the Laws of the

Commonwealth Dealing With Public Information, House Document No. 14 (1979), focused
on the statutory conflicts between the Freedom of Information Act and the Privacy
Protection Act. The joint subcommittee concluded that few actual conflicts existed.
However, apparent conflicts were identified and were found to be the result of honest
uncertainty, unfamiliarity or misapplication of the Act by public officials. Problems
encountered in the utilization and application of the Freedom of Information Act and the
Privacy Protection Act resulted from an inconsistent application of the Acts from agency
to agency and locality to locality. The majority of the joint subcommittee recommended
that the two legal conflicts between the Freedom of Information Act and the Privac-y
Protection Act be resolved by allowing individual access to (i) letters of recommendation
and reference and (ii) medical and psychological records, with the proviso retained that
allows doctors to make a notation that such records may be damaging to the patient and
should therefore be kept confidential. The joint subcommittee also recommended the
adoption of a resolution requesting the Department of Management Analysis and Systems
Development, with the assistance of the Office of the Attorney General, to publish a
manual setting forth guidelines for the conjunctive use of the Freedom of Information
Act and the Privacy Protection Act. A minority report was filed pertaining to the access
of an individual to letters of recommendation and reference.
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Study #2.
A second study subcommittee, in its Report of the House Subcommittee Studying the

Virginia Freedom of Information Act and Telecommunications, House Document No. 19
(1983), concluded that testimony presented to the subcommittee indicated little or no use
of teleconferencing by local governments or Virginia public bodies at the time (1983).
The subcommittee recognized that there was a growing use of teleconferencing for
administrative purposes, such as training sessions for employees, staff briefings and
interviews; however, since administrative teleconferences are not public meetings where
public business is conducted, they are not subject to the Freedom of Information Act.

A 1983 review of the Freedom of Information and Open Meeting Acts of other states
indicated that very few states referred to teleconference or electronic meetings in their
statutes. Most states were silent on the issue, as was Virginia. Those states which did
address teleconference or electronic meetings provided for one of the following: (i)
allowed any meeting to be held through teleconferencing or electronic methods by
specification in the definition of "meeting" (Montana, North Carolina, Oregon, Utah); (ti)
allowed only emergency meetings to be held through teleconferencing or electronic
methods (Nebraska); (iii) allowed emergency and "closed" session meetings to be held
through teleconferencing or electronic methods (Iowa); or (iv) prohibited the use of
teleconferencing or electronic methods for meetings (Oklahoma, Tennessee).

The report stated that the subcommittee would not submit any recommendations for
amendments to the Freedom of Information Act pertaining to telecommunications
because of a case that was pending before the Supreme Court of Virginia, Roanoke City
School Board v. Times-World Corporation and John J. Chamberlain. The case was
scheduled to be heard in the 1983 fall term and directly involved a conference call and its
relation to the Act.

The subcommittee concluded, however, that any meeting held through
teleconferencing by a public body in which the business of the citizens of the
Commonwealth is discussed or conducted was subject to the Virginia Freedom of
Information Act and should be conducted in a manner which would not violate that Act or
any other provision of law. In recognizing the need for state agencies to utilize
teleconferencing as an efficient and economical tool~ the subcommittee supported the use
of teleconferencing by state agencies for administrative purposes.

Study #3.
The third. report involving the Freedom of Information Act is House Document No. 33

from the 1984 Session. The 1983 subcommittee was reconstituted due to the concern of
the members on the interpretation of the decision in Roanoke City School Board v.
Times-World Corporation and John J. Chamberlain, 307 SE 2d 256 (Virginia, 1983) -- that
public bodies could conduct public meeting through teleconferencing without being in
violation of
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the Freedom of Information Act. The decision in that case was split four to three, with
the majority holding that the School Board did not violate the Freedom of Information
Act. The Court held that the teleconference held by the School Board did not constitute
a "meeting" under the Freedom of Information Act since the members were not physically
assembled. The Court reasoned that since there was no common-law right of the public
or press to attend meetings of governmental. bodies, there can be no legal or
constitutional objection to a governmental body transacting business through a
teleconference call in the absence of statutory prohibition. The Court concluded:

"that in its enactment of the Freedom of Information
Act, it was not the intent of the General Assembly of
Virginia that a telephone conference call between
members of a public body be construed as a "meeting" of
the members. If the legislature decides that such calls
should be within the ambit of the Act, it will. be a simple
matter for the statute to be amended." Roanoke City
School Board v. Times-World Corporation and John -J.
Chamberlain.

In a strong dissent three Justices indicated that the majority decision was "wholly
inconsistent with public policy declared by the General Assembly." The Virginia Freedom
of Information Act provides in the policy section, § 2.1-340.1 of the Code of Virginia,
that the Act ensures that citizens of the Commonwealth enjoy access to records in the
custody of public officials and entry to meetings of public bodies wherein the business of
the people is conducted. The section further provides that the provisions of the Act
"shall be liberally construed to promote an increased awareness by all persons of
governmental activities and afford every opportunity to citizens to witness the operations
of government. Any exception or exemption from applicability shall be narrowly
construed in order that no thing which should be public may be hidden from any person."
The dissent reasons that teleconferences by public bodies without prior notice are
inconsistent with the stated purpose of the Freedom of Information Act.

In response to the majority opinion reasoning that the legislature intended to
exempt teleconference meetings from the Act because there was not a reference to
telephone conference calls in the Act, the dissent cited the subcommittee's 1983 report.
In House Document No. 19 (1983), the subcommittee reported that "the Act should not be
weakened by exempting conference calls from the provisions of the Act."

The subcommittee held public hearings and heard testimony from concerned
citizens and special interest groups and organizations. The majority of those expressing
their views did not want public bodies to conduct public meetings through
teleconferencing. Although some speakers advocated the use of teleconferencing for
emergency meetings, or executive or closed meetings, this approach was rejected. The
subcommittee felt that the possibility of abuse would be too great.

The subcommittee agreed to sponsor legislation which would prohibit the conduction
of any public meeting through telephonic, video, electronic or other communication
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means for the discussion or transaction of public business. The use of teleconferencing by
public bodies, agencies and institutions for administrative purposes was not affected by
the legislation. The subcommittee supported the use of teleconferencing by public
bodies, agencies and institutions for administrative purposes such as staff briefings and
interviews. Administrative meetings are not public meetings and therefore are not
subject to the Virginia Freedom of Information Act.

TIt LEGISLATIVE HISTORY OF THE VIRGINIA FREEDOM OF INFORMATION ACT AND
THE OPEN MEETING PRINCIPLE.

The Subcommittee considered the legislative history of the Virginia Freedom of
Information Act and the open meeting principle.

Background of the Virginia Freedom of Information Act and the Open Meeting Principle.

The Virginia Freedom of Information Act (VFOIA) provides for accessibility to
public records and governmental and agency meetings by the public. The Act makes
disclosure the general rule and permits only the information specifically exempted to be
withheld. The policy of the Act provides that disclosure requirements be construed
broadly and the exemptions construed narrowly.

Governmental agencies are not required to meet in open sessions by common law,
the United States Constitution or the Virginia Constitution; therefore, the establishment
of the open meeting principle in the Freedom of Information Act was purely a creature of
legislation.

The common law rule is best illustrated by the practice of the English Parliament.
The Parliament denied nonmembers access to its proceedings for many decades. When
the primary motive for the policy -- fear of Crown reprisal -- subsided in the late
seventeenth century, Parliament continued to hold its sessions in secret because members
preferred to conceal the debate and vote on crucial matters from their constituents. Not
until the nineteenth century, but solely by custom, were the press and public granted
entry to parliamentary debates. l

Legislative secrecy was extended to the American Colonies by the English. The
press was excluded from the meetings of colonial legislatures and prohibited from
publishing accounts of proceedings they were permitted to attend. The sessions of the
Constitutional Convention were conducted behind closed doors by resolution of the
delegates. The United States Senate followed the tradition of secrecy, holding debate in
private until 1194. Today, Congress regularly meets in sessions open to the public, but
major decisions are sometimes reached in committees closed to the public.2

INote, The Minnesota Open Meeting Law After Twenty Years - A Second Look, 5 William
Mitchell Law Review 378-9 (1979).

2roid., at pages 389-80.
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The responsibilitg for providing greater access to government meetings passed to
the state legislatures. In 1950 the state of Alabama had an open meeting statute. B.l
1962, the number of states having open meeting laws had expanded to twenty-eight.
Virginia enacted the Virginia Freedom of Information Act in 1968 and included an open
meeting provision in the original. Act. In 1976 New York became the fiftieth state to
enact an open meeting law.

Legislative History of the Virginia Freedom of Information Act.

As originally enacted in 1968, the Virginia Freedom of Information Act <VFOIA)
encompassed both the "public record" and "open meeting" principles. The Act provided
that official records would be open to inspection and copying by any citizen of Virginia,
but cited five exclusions to the accessibility of public records:

(1) Memoranda, correspondence, evidence and complaints to criminal
investigations, and reports submitted to the State Police in confidence.

(2) Applications for licenses to the Alcoholic Beverage Control Board and records
of their investigations.

(3) State income tax returns, medical. and mental records, scholastic records,
welfare records, adoption records, illegitimate birth records and personnel records.

(4) Memoranda, working papers and correspondence held by the Governor or the
mayor or other chief executive officers of any political subdivision of the State.

(5) Memoranda, working papers and records compiled specifically for use in
litigation, and material furnished in confidence to said offices.

The Act also provided for public meetings and required that information as to the
time and place of each meeting be furnished to any citizen of Virginia requesting such
information. Seven stated purposes for the holding of an executive or closed meeting
were included:

(1) Discussion or consideration of employment, assignment, appointment,
promotion, demotion, salaries, disciplining or resignation of public officers, or appointees
or employees of any public body.

(2) Discussion or consideration of the condition, acquisition or use of real property
for public purpose, or of the disposition of publicly held property.

(3) The protection of the privacy of individuals in personal matters not related to
public business.

3Ibid., at page 380.

4Matthew H. McCormick, News Media Access to Executive Session Under Oregon's Open
Meeting Law, 58 Oregon Law Review 521 (1980).
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(4) Discussion concerning a prospective business or industry where no previous
announcement has been made of the business' or industry's interest in locating in the
community.

(5) The investing of public funds where competition or bargaining is involved which
would adversely affect the financial interest of the governmental unit if initially made
public.

(6) Consultation with legal counsel pertaining to pending litigation or legal matters
within the jurisdiction of the public body.

(7) Discussion of any matter which will be the topic of a public hearing prior to a
final decision, provided that notice of every such public hearing is published generally in
the community not less than ten days prior to such public hearing.

An affirmative vote by the public body holding the meeting must be recorded before
the meeting becomes an executive or closed meeting. No resolution, rule, contract,
regulation or motion adopted, passed or agreed to in an executive or closed meeting
would become effective unless the public body reconvened in open meeting and a vote
was taken on such resolution, ordinance, rule, contract, regulation or motion.

"Public body" was defined as the body or entity of any authority, board, bureau,
commission or agency of the State or any political subdivision of the State, including
cities, towns and counties, municipal councils, school boards and planning commissions
and other organizations, corporations or agencies in the State supported wholly or
principally by public funds. A chance meeting of two or more members of a public body
was not to be construed as a "meeting" under the Act.

The provisions of the Virginia Freedom of Information Act (VFOIA) were not
applicable to deliberations of standing and other committees of the General Assembly,
although the Act did require that final votes on bills or other legislative measures be
taken in open meeting. In addition the VFOIA did not apply to:

• legislative interim study commissions and committees
• meetings and committees of the State Board of Education
• boards of visitors or trustees of state-supported institutions of higher

education
• parole boards
• petit juries and grand juries .
• commissions or committees appointed by the governing bodies of counties,

cities and towns.

The Act provided for its enforcement by allowing a petition for mandamus or
injunction, supported by an affidavit showing good cause by the person denied the Act's
rights and privileges. The petition would have to be addressed to the court of record
having jurisdiction of such matters of the county or city in which such rights and
privileges were denied. The petition regarding the denial of rights by a board, bureau,
commission or an agency of the state government or by a committee of the General
Assembly must be addressed to the Circuit Court for the City of Richmond. The petition
must be heard within seven days of the date it is made.
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The VFOIA was amended slightly in 1970 by Senate Bill 474, which further defined
and clarified the definitions of "meeting or meetings" and "official records." The bill also
provided that conferences between two or more public bodies would be subject to the
same regulations for holding executive or closed sessions as are applicable to any other
public body.

1971

In 1971, the VFOIA was amended to provide that Article IV, Section 7 of the
Constitution of Virginia, instead of Section 47 of the Constitution of Virginia, would
pertain to the rules of the body of the General Assembly considering bills.

Several amendments were made to the VFOIA during the 1973 Session with the
passage of House Bill 1156. As originally enact~ the VFOIA provided that
representatives of newspapers published in Virginia and representatives of radio and
television stations located in Virginia could not be denied access to official records. This
bill stipulated that representatives of magazines, in addition to representatives of
newspapers, with circulation in the State could not be denied access to official records.
Representatives of radio and television stations broadcasting in or into the State also
could not be denied access.

Two amendments were made to the section pertaining to public records which were
excluded from the Act. The second exclusion, regarding the Alcoholic Beverage Control
Board, was rewritten to exempt confidential records of all investigations of applications
for licenses and all licensees made by or submitted to the Alcoholic Beverage Control
Board from the Act. The third exclusion, pertaining to state income tax returns, medical
and mental records, scholastic records, personnel records, etc., was amended to delete
welfare records, adoption records and illegitimate birth records from the exclusion and
specifically maintained that access to said records (tax returns, medical and mental
records, scholastic records, personnel records) would not be denied to the person who is
the subject of the records.

This bill also required that minutes be recorded at all public meetings. Section
2.1-344, regarding executive or closed meetings, was amended by deleting the seventh
purpose given for a closed meeting, so that discussion of any matter which would be the
topic of a public hearing would not be a valid reason for holding a closed meeting. The
bill also provided that the affirmative vote recorded to enable the convening of a closed
meeting be accompanied by a motion which specifically stated the purpose and subject
for the meeting.

-10-



Section 2.1-345 was amended to delete the meetings of committees of the Board of
Education from the enumerated agencies to which the VFOIA would be inapplicable, and
language was added which provided for the availability of announcements of the actions
and the official minutes of the boards of institutions of higher education. The Virginia
State Crime Commission was added to § 2.1-345 as an agency to which the VFOIA would
not apply.

1974

In 1974 the VFOIA was amended by House Bill. 3, which provided that custodians of
official records take necessary precautions to ensure preservation and safekeeping of the
records. Exclusion 4 of § 2.1-342 was amended to include memoranda, working papers
and cOITespondence held by members of the General Assembly or by the Office of the
Governor, Lieutenant Governor, Attorney General or the mayor or other chief executive
officer of any political subdivision of the State or the president or other chief executive
officer of any state supported institution of higher education. The bill further specified
that the affirmative vote needed for an executive or closed meeting must be made in
open meeting.

Section 2.1-345, regarding agencies not covered by the VFOIA, was rewritten as a
list of previously exempted agencies.

1975

Two bills, Senate Bill 896 and House Bill 1482, amended the Act in 1975. A
definition for "scholastic records" was added to § 2.1-341. Section 2.1-342(b), pertaining
to records excluded from coverage under the Act, was amended by adding exemption 6,
confidential letters and statements of recommendation placed in the records of
educational agencies or institutions. Exemption 3, pertaining to medical and mental
records, was amended to provide that the subject person's physician could personally
review the record. Exemption 1, regarding criminal investigations, was amended to
include all records of persons imprisoned in penal institutions in this State provided that
the records relate to the imprisonment.

1976

During the 1976 Session three bills which amended the VFOIA, House Bill 135,
House Bill 1032 and House Bill 1172, were passed. A new section which stated the·
Commonwealth's policy for enacting the Act, § 2.1-340.1, was added. Section 2.1-341.1
was also added and required that public officials covered by the Act be furnished a copy
of the VFOIA within two weeks of their election, reelection, appointment or
reappointment. Section 2.1-343 was amended to allow notification of meetings to be
provided on a continual basis during the year, if the request for such notification was
accompanied by a complete address and an adequate supply of stamped, self-addressed
envelopes.
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Section 2.1-342, pertaining to official records open for inspection, was amended to
create a fourteen-calendar-day deadline for public bodies to make an initial response to a
request for records. Subsection (b) of that section was amended to permit the subject
person, in addition to the physician, to review medical and mental records. However, the
records could not be reviewed if the subject personrS treating physician had made a part
of the person's record a written statement that a review of such records would be
injurious to the physical or mental health of the subject person.

An amendment to § 2.1-344 regarding executive or closed meeting stipulated that a
statement for the specific purpose of the executive or closed meeting must be included in
the minutes of the meeting. In addition, the public body had to restrict the consideration
of matters during closed portions of the meeting only to those purposes specifically
exempted from the VFOIA.

Section 2.1-346, relating to enforcement proceedings of the Act, was amended to
require that the petition alleging the denial of rights state the circumstances of the
denial with reasonable specificity. Costs and reasonable attorney's fees could be allowed
in certain instances. A new section, § 2.1-346.1, was added and provided for a civil
penalty of not less than $25 nor more than $500 for public officials against whom
proceedings had been commenced when the court found that the violation was willfully or
knowingly made.

1977

There was only one bill during the 1977 Session pertaining to the VFOIA. House Bill.
2164 expanded the definition of "meeting" in § 2.1-341 to include legislative bodies. The
bill further provided that the notice provisions of the Act would not apply to informal
meetings or gatherings of the General Assembly. Section 2.1-343 was amended to
provide certain instances wherein minutes of public meetings would not have to be taken.
Finally, the bill deleted several agencies from the list of agencies to which the VFOIA
was inapplicable. Boards of visitors or trustees of state-supported institutions of higher
education, parole boards, petit juries, grand juries and the Virginia State Crime
Commission were left as the agencies exempt from the Act by § 2.1-345.

1978

Senate Bill 67, Senate Bill 126 and House Bill 271 amended the VFOIA during the
1978 Session. The definition of "official records" was modified to include materials
prepared, owned or in the possession of a public body in the transaction of public
business. Section 2.1-346 was amended to expand the enforcement privileges for
violation of the Act to the Commonwealth's attorney acting in an official or individual
capacity. An amendment further provided that the venue for filing a petition regarding a
violation of the Act would be the court of record of the county or city from which the
public body has been elected or appointed to serve and in which the rights were denied.
Finally, the Act was amended to provide that neither the VFOIA nor the Privacy
Protection Act of 1916 would deny public access to records pertaining to position, job
classification, official salary, or records or reimbursements paid to any public officer,
official or employee at any level of state, local or regional government.
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1979

During the 1979 Session, six bills pertaining to the VFOIA were passed: Senate Bill
685, Senate Bill 924, House Bill 555, House Bill 1427, House Bill 1467 and House Bill
1661. "Meeting" was amended to provide that an informal. assemblage of as many as
three members of a public body, or a quorum, if there are less than three members of the
public body, would constitute a meeting.

Section 2.1-342(b), pertaining to records excluded from the provisions of the Act,
was amended to add the following exclusions:

(7) Library records which can be used to identify both the library patron and the
material such patron borrowed.

(8) Any test or examination used, administered or prepared by any public body for
the purposes of evaluating any student, employee or employment applicant, or applicants
for licenses or certificates issued by any public body.

Exemption 1, pertaining to criminal records, was amended to provide that
information relating to the identity of any individual (other than a juvenile), the arrest,
charge and status of the charge of arrest would not be excluded from the VFOIA.

Section 2.1-344 was amended to add the following as purposes for an executive or
closed meeting:

(la) Discussion or consideration of any admission or disciplinary matters concerning
any student of any state institution of higher education or any state school system. The
student, legal counsel and parents (if the student is a minor) could be permitted in the
closed meeting if a written request was submitted to the presiding officer of the
appropriate board.

(7) In the case of boards of visitors of state institutions of higher education,
discussion or consideration of matters relating to gifts, bequests and fund raising
activities, and grants and contracts for services or work to be performed by such
institution.

(8) Discussion or consideration of honorary degrees.

Section 2.1-345 was further amended to limit the agencies exempt from the
VFOIA to parole boards, petit juries, grand juries and the Virginia State Crime
Commission.

1980

Senate Bill 143, Senate Bill 383, House Bill 958 and House Bill 1003, passed
during the 1980 Session, made further changes to the VFOIA. Three more
exclusions were added to § 2.1-342(b) which made the following exempt from the
provisions of the Act:

(9) Applications for admission to examinations or for licensure and scoring
records maintained by the Department of Health Regulatory Boards or any board in
the Department. However, the subject of the applications could have access to the
materials during normal working hours.
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(10) Records of active investigations conducted by the Department of Health
Regulatory Boards or any health regulatory board in the Commonwealth.

(11) Memoranda, working papers, and records recorded in or compiled
exclusively for lawfully held executive or closed meetings.

Section 2.1-344, pertaining to executive or closed meetings, was amended to
provide that the terms and conditions of gifts, bequests, grants and contracts made by a
foreign government, a foreign legal entity or a foreign person and accepted by a state
institution of higher education would be subject to public disclosure upon written
request. Subsection (9c) of § 2.1-344 was changed to require that the substance of the
action taken in closed or executive meeting be reasonably identified in open meeting
before a vote on the action could be taken in a reconvened open meeting of the public
body.

During the 1981 Session five bills, Senate Bill 650, Senate Bill 793, Senate Bill 814,
House Bill 899 and House Bill 1089, were passed pertaining to the Act. Three new
exemptions were added to § 2.1-342(b):

(12) Reports, documentary evidence and other information as specified in §§
2.1-373.2 and 63.1-55.4.

(13) Proprietary information gathered by or for the Virginia Port Authority.
(14) Contract cost estimates prepared for the confidential use of the Department

of Highways and Transportation in awarding contracts for construction or the purchase of
goods or services.

In § 2.1-344(a), discuSsion or consideration of matters relating to specific gifts,
bequests and grants of the boards of trustees of the Virginia Museum of Fine Arts and the
Science Museum of Virginia was added to the list of purposes for which an executive or
closed meeting could be held. In addition, language was added which would allow a
teacher to be present during an executive or closed meeting in which there was discussion
or consideration of a disciplinary matter involving the teacher and students. A written
request to be present at the meeting by the teacher would have to be submitted to the
presiding officer of the appropriate board.

Eight bills were passed during the ·1982 Session which amended the VFOIA: Senate
Bill. 14, Senate Bill 46, Senate Bill 89, Senate Bill 162, House Bill 202, House Bill. 382,
House Bill 596 and House Bill 982.

Five of the bills amended § 2.1-342, pertaining to official records open for
inspection and the exclusion of certain records from the provisions of the Act. Exclusion
1 under § 2.1-342(b) was amended to include reports submitted to campus police
departments of public institutions of higher education. Exclusion 5 was amended to add
memoranda, working papers and records compiled as a part of an active administrative
investigation concerning a matter which is properly the subject of an executive or closed
meeting. Three new exclusions were added:
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(4a) Written opinions of the city and county attorneys of the cities, counties and
towns in the Commonwealth and any other writing protected by the attorney-client
privilege.

(15) Vendor proprietary information software which may be in the official records
of a public body.

(16) Data, records or information of a proprietary nature produced or collected by
or for faculty or staff of state institutions of higher learning in the conduct of or as a
result of study or research on medical, scientific, technical or scholarly issues.

Section 2.1-344(a) was amended by adding a tenth purpose for which an executive or
closed meeting could be held. Discussion, consideration or review by the appropriate
House or Senate committee of possible disciplinary action against a member could be held
in a closed meeting, although the member could request in writing that the committee
meeting be open. Section 2.1-344(c) was amended to allow an industrial development
authority to refuse to identify any business which it is considering and for which no
previous announcement of the business' interest in locating in the community has been
made, until 30 days prior to authorization of the sale or issuance of bonds.

The final amendment made to the VFOIA dming the 1982 Session permitted school
board and local governmental body study commissions or study committees to dispense
with the taking of minutes at public meetings, unless the membership of the study
commission or study committee includes a majority of members of the school board for
the local governing body.

1983

House Bill 279, House Bill 729 and House Bill 734 amended the exemption provisions
of the VFOIA in § 2.1-342. Exemption (3) in"'subsection (b) of § 2.1-342 was amended to
exclude personal property tax returns from disclosure pursuant to the VFOIA.
Subdivisions (17) and (18) of subsection (b) of § 2.1-342 were added to provide the
following exemptions:

(17) Financial statements not publicly available filed with applications for
industrial development financings.

(18) Lists of registered owners of bonds issued by a political subdivision of the
Commonwealth, whether the lists are maintained by the political subdivision itself or by a
single fiduciary designated by the political subdivision.

1984

Seven bills were enacted during the 1984 Session of the General Assembly amending
the VFOIA. House Bill 24 amended §§ 2.1-341 and 2.1-346.1 of the Virginia Freedom of
Information Act and added a section to the Act. It prohibited meetings conducted
through telephonic, video, electronic or other communication means where members are
not physically assembled to discuss or transact public business. An exception was
provided for swnmary suspension of professional licenses as specifically provided in Title
54. This bill was sponsored by Delegate Axselle, who served as chairman of a special
subcommittee studying telecommunications and the Freedom of Information Act.
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House Bill 830 amended § 2.1-344, pertaining to executive or closed meetings. It
provided that a meeting may be closed for discussion by the Governor and any economic
advisory board reviewing forecasts of economic activity and estimating general and
nongeneral fund revenues.

The remaining five bills amending the VFOIA in 1984 added additional exemptions
from the Act or amended existing exemptions. House Bill 208, House Bill 524 and Senate
Bill 170 amended subsection (b) of § 2.1-342 to add the following three exemptions:

(19) Confidential proprietary records, voluntarily provided by private business to
the Division of Tourism of the Department of Conservation and Economic Development,
used by that Division periodically to indicate to the public statistical information on
tourism visitation to Virginia attractions .and accommodations.

(20) Information which meets the criteria for being filed as confidential under the
Toxic Substances Information Act (§ 32.1-239 et seq.) of Title 32.1, regardless of how or
when it is used by authorized persons in regulatory processes.

(21) Documents as specified in § 10-186.9 B 1 [Virginia. Hazardous Waste Facilities
Siting Act].

House Bill 808 amended existing exemption (16) to exclude data, records or
information of a proprietary nature produced or collected by or for faculty or staff of
state institutions of higher learning, other than the institutions' financial or
administrative records, in the conduct of or as a result of certain types of study or
research. The amendment to exemption (16) struck the phrase ", other than financial or
administrative," before "produced" and placed the phrase ", other than the institutions'
financial or admjnistrative records," after "learning."

House Bill 311 amended existing exemption (3) of § 2.1-342(b) pertaining to tax
returns, scholastic records, personnel records and medical and mental records to provide
that statistical summaries of incidents and statistical data concerning patient abuse as
may be compiled by the Commissioner of the Department of Mental Health and Mental
Retardation shall be open to inspection and releasable. Neither the summaries nor the
data shall include any patient identifying information.

Senate Bill 170 also amended § 2.1-344 and added the discussion of matters
exempted under § 10.1-186.9 BIas an item for an executive or closed meeting.

1985

Three new exemptions to the VFOIA in § 2.1-342(b) were enacted during the 1985
Session with the passage of House Bill 1315, House Bill 1493 and House Bill 1710. The
added exemptions were:

(22) Confidential records, including victim identity, provided to or obtained by
staff in a rape crisis center or a program for battered spouses.

(23) Computer software developed by or for a state agency, state-supported
institution of higher education or political subdivision of the Commonwealth.
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(24) Investigator notes, and other correspondence and information, furnished in
confidence with respect to an active investigation of individual employment
discrimination complaints made to the Department of Personnel and Training. [The
disclosure of information taken from inactive reports in a form which does not reveal the
identity of charging parties, persons supplying the information or other individuals
involved in the investigation is not prohibited.]

Senate Bill 608 amended existing exemption (21) in subsection (b) of § 2.1-342 by
providing that documents specified in § 58.1-3 of the Code of Virginia would be exempted
from the Act. (Section 58.1-3 pertains to the secrecy of certain information accessible
to current or former commissioners of the revenue, treasurers or state or local tax or
revenue officers or employees.) Senate Bill 623 amended subsection (b) of § 2.1-344 to
provide t~t the notice provisions of the Act shall not apply to executive or closed
meetings of any public body held solely for the purpose of interviewing can(]idates for the
position of chief administrative officer. Prior to any such executive or closed meeting
the public body would be required to announce in an open meeting that such executive or
closed meeting will be held. The bill prohibited the public body from taking any action on
matters discussed in such executive or closed meeting except at a public meeting for
which notice was given.

Five bills were enacted during the 1986 Session of the General Assembly amending
the VFOIA. Senate Bill 19 amended subsection (c) of § 2.1-342 of the Act to clarify that
the Freedom of Information Act did not prohibit the disclosure of contracts between a
public official. and a public body. However, contracts settling public employee
employment disputes held confidential as personnel records pursuant to subdivision (b)(3)
of § 2.1-342 would not be accessible to the public.

Senate Bill 112 and House Bill 581 were identical. They amended exemption (3) of
subsection (b) of § 2.1-342 by providing that a noncustodial parent may assert the right of
access of a minor child who is the subject of scholastic or medical or mental. records,
unless such parent's parental rights have been terminated or a court has restricted or
denied access. The bills also clarified that when the subject of such records is an
emancipated minor or student in a state-supported institution of higher education the
right of access may be asserted by the emancipated minor.

House Bill 590 and House Bill 750 added three exemptions to the VFOIA:

(25) Fisheries data which would permit identification of any person or vessel,
except when required by court order as specified in § 28.1-23.2.

(26) Records of active investigations being conducted by the Department of
Medical Assistance Services pursuant to § 32.1-323 et seq.

(27) Documents and writings furnished by a member of the General Assembly to a
meeting of a standing committee, special committee or subcommittee of his house
established solely for the purpose of reviewing members' annual disclosure statements
and supporting materials or of formulating advisory opinions to members on staIldards of
conduct, or both.
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1987

During the 1987 Session the VFOIA was amended by four bills. Senate Bill 511
amended subsection (a) of § 2.1-342 to authorize public bodies to charge, on a pro rata
per acre basis, for the cost of creating topographical maps developed by the public body,
for such maps or portions thereof, which encompass a contiguous area greater than fifty
acres.

House Bill 1045 added § 2.1-343.2 to the Act. The bill provided that no vote of the
membership or any part of the public body shall be taken to authorize the transaction of
any public business other than by vote taken at a meeting conducted in accordance with
the provisions of the Freedom of Information Act.

Two exemptions from the VFOIA were added by the passage of House Bill 1164 and
Senate Bill 581. Exemptions (28) and (29) follow:

(28) Customer account information of a public utility affiliated with a political
subdivision of the Commonwealth, including the customer's name and service address, but
excluding the amount of utility service provided and the amount of.money paid for utility
service.

(29) Investigative notes and other correspondence and information furnished in
confidence with respect to an investigation or conciliation process involving an alleged
unlawful discriminatory practice under the Virginia Human Rights Act. The distribution
of information taken from inactive reports in a form which does not reveal the identity of
the parties involved or other persons supplying information is not prohibited.

There were six bills passed during the recent legislative session amending the
Freedom of Information Act. House Bill 224, House Bill. 342, House Bill 482, Senate Bill
356 and Senate Bill 374 all amended § 2.1-342. Senate Bill 239, the title revision bill for
Title 10, amended §§ 2.1-342 and 2.1-344 of the VFOIA. The following exemptions were
added by the 1988 legislation:-

(30) Investigative notes; proprietary information not published, copyrighted or
patented; information obtained from employee personnel records; personally identifiable
information regarding residents, clients or other recipients of services; and other
correspondence and information furnished in confidence to the Department of Social
Services in connection with an active investigation of an applicant or licensee pursuant to
Chapters 9 and 10 of Title 63.1. (Disclosure of information from records of completed
investigations in a form that does not reveal the identity of the complainants, persons
supplying information, or other individuals involved in the investigation is not prohibited.)

(31) Reports, manuals, specifications, documents, minutes or recordings of staff
meetings or other information or materials of the Virginia Board of CorrectioDS, the
Virginia Department of Corrections or any institution thereof to the extent ••• that
disclosure or public dissemination of such materials would jeopardize the security of any
correctional facility or institution ....
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(32) The names, addresses and other client specific information for persons
participating in or persons on the waiting list for federally funded rent-assistance
programs~except that access to one's own information shall not be denied.

In addition, current exemptions were amended by the 1988 legislation. Exemption
(1) of subsection (b) of § 2.1-342 was amended to exclude from disclosure reports
submitted to investigators authorized pursuant to § 53.1-16 (police power of internal
investigators appointed by the Director of the Department of Corrections). House Bill
482 amended exemption (14) of subsection (b) of § 2.1-342 to exempt from disclosure
records, documents and automated systems prepared for the Department of
Transportation's Bid Analysis and Monitoring Program. Senate Bill 374 amended
exemption (3) of subsection (b) of § 2.1-342 to allow the administrator or chief medical
officer of a state or local medical facility to obtain and review the medical records of a
confined person if the administrator or chief medical officer has reasonable cause to
believe that the person has an infectious disease or other medical condition from which
other confined persons need to be protected.

Senate Bill 239 amended § 2.1-342 by striking a reference to § 10-294 in exemption
(21) and adding a separate exemption to exclude the disclosure of documents regarding
the siting of hazardous waste facilities~except as provided in § 10.1-1441, if disclosure of
them would have a detrimental effect upon the negotiating position of a governing body
or on the establishment of terms, conditions and provisions of the siting agreement.
Section 2.1-344 was also amended to expand subdivision (11) in subsection (a) of that
section to allow executive or closed meetings for discussion of strategy with respect to
the negotiation of a siting agreement or to consider the terms, conditions, and provisions
of a siting agreement if the governing body in open meeting finds that an open meeting
will have a detrimental effect upon the negotiating position of the governing body or the
establishment of terms, conditions and provisions of the siting agreement, or both.

In addition, several of these bills contained housekeeping measures which resulted in
the renumbering of the exemptions in subsection (b) of § 21.-342 and the subdivisions of
subsection (a) of § 2.1-344 by deleting references to (4a) in § 2.1-342 and (la) and (7a) in
§ 2.1-344. The designations of subsections were also capitalized.

m. OTHER FlNDINGS AND ACTIVITIES.

When it was originally enacted in 1968, the Virginia Freedom of Information Act
listed only five categories of materials which were exempt from the provisions of the
Act. There were thirty-four categories of exempt records when the Subcommittee began
its work on the study in June of 1988. The figure includes the amendments made to the
Act during the 1988 Session which became effective on July 1 of 1988.

Likewise, in the original Act, there were seven purposes for vlhich an executive or
closed meeting could be held. As the work of the Subcommittee commenced, there were
fourteen purposes for an executive or closed meeting pursuant to the Act.
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Over the years amendments have reduced the number of public bodies exempted
from the Act. Today, only parole boards, petit juries, grand juries and the Virginia State
Crime Commission are exempted from the Act by a specific provision in the Act.
However, during the study, the Subcommittee was made aware of references and
exemptions to the Act or to public access of government meetings or records which are
not referenced in the Virginia Freedom of Information Act. A computer search
conducted on the Division of Legislative Automated Systems Oscar Program using
twenty-six word phrases yielded more than 2,700 Code sections which were read to
determine their relativity to the study. Approximately 360 Code sections were
determined to have some relation to public access to government records and meetings.
A majority of the statutes provide that certain records or reports of agencies are public
documents and therefore accessible to the public for inspection or copying. A majority of
these statutes were probably enacted prior to the passage of the Freedom of Information
Act. Other statutes identified by the computer search require the holding of a public
hearing after notice of the hearing has been publicized in a newspaper prior to the
official action of the public body. However, there are some statutes which provide for
the confidentiality of certain records and limit their access. Other statutes provide an
exemption to the Virginia Freedom of Information Act, but are not cross-referenced in
the Act.

It was determined that a manual search of the Code should be conducted to identify
Code provisions which were not obtained through the computer search.

During the deliberations of the Subcommittee numerous complaints and concerns
regarding the effectiveness of the Freedom of Information Act and examples of abuses of
the Act were presented to the members of the Subcommittee. In a presentation on
August 3, 1989, the Virginia Press Association submitted a list of fifty-two problems
pertainjng to the Freedom of Information Act that had been reported to the Association
or experienced by members of the organization. The Association also presented
seventeen proposals to make government user-frienclly by strengthening, streamlining and
improving the Freedom of Information Act and other public access statutes. Proposals,
or problems for which the Virginia Press Association suggested solutions, are listed below
by category:

Virginia Press Association's Proposals to Study Subcommittee

APPLICATION FOR lNFORMATION; PROCESSING AND RESPONDING TO FOI
REQUESTS.

1. Governmental bodies and agencies use intentionally tedious procedures to deter
public access to government documents and records to which the public should have
access.

VPA Proposed Solution: Amend the law to require disclosure of these documents
and to shorten the time in which an agency must reply to an FOI request to 5 days. Make
disclosure automatic if the agency does not reply in the prescribed period.

-20-



2. Inadequate filing systems deter public administration and efficient public access to
government docwnents and readings.

VPA Proposed Solution: Require government agencies and public bodies to maintain
systematic filing systems (whether paper or electronic information storage and retrieval
systems) that clearly and carefully document categories of records maintained in the
regular course of business by the public body.

3. Computerization of records should facilitate rather than deter public access.
Computerization of records often deters public access to public information. Records are
on different computer systems and it is impractical for an individual to learn each system
to acquire information.

VPA Proposed Solution: There should be statewide standards for implementation of
computerized record processing or a high technology" information storage and retrieval
system. Statewide requirements for computerization of record keeping systems should
include a component in the hardware and the software design to facilitate public access
to the information.

4. Local government officials won't release letters written to boards, to cOWlcils or to
commissions.

\TPA Proposed Solution: Require public release, not only of agendas and of minutes
to meetings, but also of supplementary materials provided to board members and
commission members that relate to subjects on the agenda of a given board meeting,
including letters to the board.

5. Governmental agencies interpret "permission" to exempt records and meetings as
mandatory.

VPA Proposed Solution: The statutes should make it clear that exempting records
and meetings is allowed, but not required. Permission to close meetings or records should
clearly not be construed as mandatory.

6. Current law allows 14 days and a virtually automatic lO-day extension to produce a
document.

VPA Proposed Solution: Shorten response time to 5 business days, except Wlder
extraordinary, enumerated conditions.

7. Government agencies often deter public access to documents by charging exorbitant
fees for searching and copying.

VPA Proposed Solution: Provide a waiver of all fees when release of the
information is in the public interest. If the government entity decides that a waiver of
fees is not in the public interest, that decision can be appealed to the Attorney General
or to a special FOI Commission or Office.

8. School divisions refuse to release nonidentifiable data relating to discipline
problems in schools.

VPA Proposed Solution: Require that exempt data be seg;regated from IloIlexempt
data so that nonpersonally identifiable information can be released to the public.
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9. Some agencies require the requesting person to personally inspect the records (the
request may be called in from Roanoke, but the agency requires personal examination of
the records in Richmond.) Agencies also require that the request be more specific and in
writing.

VPA Proposed Solution: The FOI law and related public access statutes should be
greatly strengthened to compel government agencies to make access to documents and
records by the public as efficient and expeditious as possible.

10. State Corporation Commission records do not permit efficient public access to
cross-checking and to cross-indexing of individual officer's and director's names in
limited partnerships.

VPA Proposed Solution: Require that the State Corporation Commission's computer
software be reprogrammed to permit automatic checking, cross-checking and
cross-indexing for individual officer's and director's names in limited partnerships, not
just company names.

11. State, local and federal election campaign finance reports are not computerized. In
addition, the election. law permits only a resident of a particular locality to have access
to campaign finance reports in that locality. This makes it difficult for members of the
general public to have access to this important information.

VPA Proposed Solution: Require computerization of state, local and federal
election campaign finance reports to facilitate public access to this information.

INFORMATION WHICH SHOULD BE ACCESSmLE TO THE PUBLIC AND SUGGESTED
CODE AMENDMENTS FOR ACCESS TO GOVERNMENT INFORMATION AND MEETINGS.

1. Records of individually identifiable violations of the Motor Vehicles Code are not
available for public access from the Central Crimjna] Information System. This
information is available through court records in every city and every county court in
Virginia.

VPA Proposed Solution: Amend the Motor Vehicle Code to remove DMV's
discretionary power to close records at will so that these records, which are public in city
and in county courthouses, will. be easily accessible through DMV's computer system.

2. Investigation records of child day care, adult day care and nursing home facilities
are not available for public inspection. At the present time the Department of Public
Health and the Department of Social Services will only confirm that "a day care center in
your area has been/is being investigated." Any further information is denied to the public.

VPA Proposed Solution: Lists of such facilities under investigation should always be
available to the public. Once investigations are completed, the results of the
investigations and the case files should be disclosed to the public.
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3. Basic information regarding law enforcement investigation should be released to the
public.

VPA Proposed Solution: Basic information regarding the crime and the
investigation should be provided to the public, including time, date, location and nature of
the crime reported; name, sex, age and address of the person arrested or the victim of a
crime; time, date and location of the incident and arrest; the crime charged; documents
given or required by law or agency rules to be given to the person arrested; and
information and documents, particularly when the investigation involves serious violations
of the law such as commissions of violent crimes or some other breach of the peace.

4. The public previously had access to presentencing reports following sentencing.
Apparently a court ruling has sealed these reports.

VPA Proposed Solution: Presentencing reports should be made available to the
public after sentencing.

5. Nonprofit, private hospitals which receive federal or state funds hold closed board
meetings.

VPA Proposed Solution: Require that any hospital, or other private or semiprivate
institution such as a hospital which receives state or federal funds, open all board
meetings to the public except for those exemptions provided in the law for other public
bodies and agencies.

6. Juveniles arrested and on trial for major crimes are not identified.
VPA Proposed Solution: Require the identification, regardless of age, of any

individual charged with a major crime such as a homicide.

7. Resolution texts approved in executive session and repeated in open session are not
released.

VPA Proposed Solution: Require that all motions and all resolutions voted upon be
disclosed to the public and published in minutes.

8. Some court records are not covered by the FOI Act.
VPA Proposed Solution: Require public access to all civil and criminal court

documents and records.

9. The Richmond Metropolitan Authority refused to release a consultant's preliminary
report on the expansion and ronting of the highway system through Richmond.

VPA Proposed Solution: Require that consultants' reports submitted to governing
bodies become public information.

10. Legislative budget meetings have occasionally been closed to the public and to the
press.

VPA Proposed Solution: Provide for changes in the House and Senate Rules to
require that all committee meetings be open to the press and to the public, or include
General Assembly committees under the provisions of the FOI law.
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11. A county manager prevented public access to tape recordings of open meetings of
the County Board of Supervisors. Even though recordings are described as public records
under the Freedom of Information Act, the county manager used the "working papers"
exemption to refuse public access to tape recordings of public board meetings. He stated
that the tapes were "working papers" for his use in preparing minutes of the meetings.

VPA Proposed Solution: The law should be amended to specify that tape recordings
of public meetings should be preserved for a period of time (perhaps 90 days) and made
available for public access.

12. Pending warrants are sealed by certain district courts in the Commonwealth.
VPA Proposed Solution: Prohibit the sealing of pending warrants so the public can

have access to other information besides the charge, the name and the address.

13. The Department of Social Services refused to release adult home records to a
newspaper because those records are available only to those with a "bona fide interest" ­
adult home residents, staff members, potential residents or their designated
representatives.

VPA Proposed Solution: Make adult home records, including inactive investigations,
available to the public.

14. During a public hearing, a member of the planning staff summarized a letter and
presented a copy of the letter to the board. The County Administrator instructed the
staff that only he could authorize the release of the letter to the public.

VPA Proposed Solution: Require that any document presented to a government
agency in a public meeting be automatically and immediately available to the public.

15. Current law regarding the filing of gubernatorial correspondence and papers, as
interpreted by some persons, allows governors to withhold countless documents from the
public by delaying their filing in the state library.

VPA Proposed Solution: Amend the law to permit incoming governors to keep
outgoing governor's correspondence OD "active matters" for a period not to exceed six
months before requiring that the material be filed with the state library.

16. The Department of Motor Vehicles does not release information about titles and
registration beyond the name of the buyer, the seller and the tag number.

VPA Proposed Solution: Amend the law regarding access to DMV titles and
registration documents to permit access to mileage figures, purchase price data, and
other similar material.

17. Local jurisdictions are not required to provide public access to personal property
tax filings and payments.

VPA Proposed Solution: Require localities to produce records regarding personal
property tax filings and payments.
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18. A citizen researching the founder and president of a Richmond bank attempted to
obtain access to the bank examiner's reports for the years 1910 and 1934. The sec
denied his request.

VPA Proposed Solution: Citizens should have access to a bank examiner's reports
for financial institutions. Open bank records after a period of time, perhaps seven years.

MEETINGS AND NOTICES FOR MEETINGS.

1. Inadequate notice of special governmental meetings.
VPA Proposed Solution: There should be a minimum notification of at least 24

hours for emergency meetings with the requirement that the governmental body notify
both the public and the press. In addition, require local and state agencies to publish
notice of public meetings.

2. With only a two-day notice of the meeting, a housing authority met and approved a
new loan. The city failed for six months to publish the default of a previous loan and
provided only a short notice of the meeting to sign a new agreement liberalizing the
terms of the financing.

VPA Proposed Solution: Require any governmental authority to notify the public of .
financial problems involving any private enterprise subsidized by taxpayer's money and
require a seven to fourteen day public notice prior to any revision in financing terms for
such projects.

3. Governing body members vote by secret ballot.
VPA Proposed Solution: Prohibit the casting of secret ballots in open sessions by

governing body members.

4. The law does not specifically authorize audio or video tape recordings and
photography of meetings.

VPA Proposed Solution: Amend the statute to clearly permit audio and video
recordings of all public meetings as well as the use of any other information storage and
retrieval system.

5. Many governmental bodies are comprised of a handful of members and the current
definition of a public meeting (three members) permits those governing bodies with three,
four or five members to permit subcommittees of two members to fall outside of the
Freedom of Information Act, thereby denying public access to subcommittee
deliberations.

VPA Proposed Solution: Redefine public meeting to have as few as two members
rather than the current definition of three members.
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6. State boards cannot meet through teleconferences.
VPA Proposed Solution: Teleconference meetings, as an experiment for two years,

might be useful for state boards under certain limited, narrow and extraordinary
circumstances with proper safeguards, such as notification of the public and the press,
archiving of tapes of such meetings for at least a year and the technological ability for
members of the public and the press to access such meetings.

7. Some public bodies play "musical chairs" to avoid the discussion of certain issues in
open meetings.

VPA Proposed Solution: Require that any governing body comes under the FOI law
when two or more members are gathered together to transact public business.

8. Members of a zoning appeals board conducted an open meeting in whispered tones
before casting votes.

VPA Proposed Solution: Prohibit governing body members from conducting
discussions in open, public meetings in whispered voices or in any other manner intended
to prevent the public and the press from hearing the discussion.

9. Legislative subcommittees often do not post notice of subcommittee meetings and
often do Dot meet in public.

VPA Proposed Solution: Change both House and Senate Rules to require that
legislative subcommittees post meeting notices and that subcommittee meetings be open,
or include the General Assembly under the provisions of the FOI Act.

10. VPA Proposal: In addition to current meeting notification requirements, local
government entities shall post special, nonscheduled, nonemergency meetings in a
prominent location within one week of the meeting and state agencies shall publish
meeting notices in the Virginia Register. Advance notice of emergency meetings shall
also be given. Each government entity shall publish at the beginning of each calendar
year an annual listing of regularly scheduled meetings. Remove the provision allowing
those requesting notice to supply self-addressed, stamped envelopes.

EXECUTIVE SESSIONS.

1. Local governmental bodies elect chairmen in executive sessions.
VPA Proposed Solution: The law should be clarified to prohibit election of any

officials in executive session.
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2. Too many broad exclusions to the open meetings provisions of the FOI law, and
frequency and extensive length of executive sessions.

VPA Proposed Solution: Require specificity when boards meet in executive
sessions, require one week's advance notice of all executive sessions, require that all
votes on any matter be taken in public meetings (and immediately after reconvening in
open sessions after executive sessions) and require that executive sessions be tape
recorded and the tapes retained for at least 90 days so that in the event of a challenge to
the legality of such executive sessions, a judge can listen to the tape to determine
whether the governing body violated the FOI Act. In the event of a successful challenge,
the nonexempt portions of the tape should be released to the public. There should be stiff
civil and criminal penalties for intentional violation of the law.

3. "Potential litigation" is misused as the rationale for meeting in executive session.
VPA Proposed Solution: Clarify the FOI to prevent this specific abuse and to make

it clear that if a case is actually filed, the governing body could meet to discuss the case
behind closed doors, but if no suits' have been filed at the time of the meeting or in the
courthouse within a prescribed amount of time, the governing body cannot meet to
discuss the situation in executive session. A more appropriate reason would be "pending"
rather than "potential" litigation.

4. Lengthy executive session; sudden reconvening in open session.
VPA Proposed Solution: Require that governing bodies in lengthy executive sessions

provide notice or a "time certain" at which time they will reconvene in public session to
give the public reasonable time to return to the meeting.

5. A County Board of Supervisors convened in open session and then went into
executive session, citing statutory exemptions. The Board discussed an issue which is not
covered by the executive session provision. In addition, the finance subcommittee,
consisting of two people, could meet without notice and without accountability. When
the board reconvened in open session, the members proceeded with routine matters of
business and did not discuss the executive session issue until 11 items of business later.

VPA Proposed Solution: Tighten up provisions restricting the topics which are legal
rationales for engaging in closed, executive session meetings. Add criJDinal penalties for
violations of the law.

6. A local governing body spent 45 minutes in executive session to determine whether
it would be legal to hold an executive session concerning a joint committee discussion of
a plan to extend water and sewer lines. The joint committee used the litigation
exemption as a rationale for spending 45 minutes in executive session.

VPA Proposed Solution: Prohibit governing bodies from going into executive session
to discuss whether it is legal to do so.
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7. See number 4 in category "Other exemptions and exclusions" below.

8. VPA Proposal: Change exemption 6 under "Executive or Closed Meetings" to read
as follows: "consultation with legal counsel pertainjng to actual. or threatened litigation
or other consultations with counsel protected by attorney-client privilege."

OTHER EXEMPTIONS AND EXCLUSIONS.

1. The public was denied access to a study of public employee salaries paid for by
public funds. The rationale for denying access was that the report contained information
exempted under the personnel recQrds clause of the FOI Act.

VPA Proposed Solution: Clarify that such studies are not exempt under the
personnel records clause of the FOI Act, and if such studies contain individual and
identifiable informatio~ the information will be routinely deleted from the record by the
public body and the substance of the report provided to the public.

2. Statutes regarding public access to government readings and documents are
scattered throughout the Code of Virginia.

VPA Proposed Solution: Gather all of the public access-related provisions in the .
Code and place them in the FOI Act, and require future exemptions to be offered as
amendments to the FOI Act and not to other parts of the Code. Or, specifically cite the
other public access statutes in the Code within the FOI by numerical designation and by a
brief description.

3. A newspaper requested access to records involving the investigation of a
correctional center and its former warden. The Department of Corrections denied
access, citing the "active investigation" exemption.

VPA Proposed Solution: While there is merit in keeping confidential many aspects
of ongoing investigations of state agencies, there is DO merit to denying access to this
information once the investigation is completed. In addition, arbitrarily denying release
of at least the basic details of such an investigation prevents the public from having
access to information that demonstrates that the government is addressing particular
problems.

4. Personnel exemptions. A city council held a hearing in the city manager's office to
interview candidates for two openings on the school board and excluded the public and the
press. County supervisors decided to appoint a "blue ribbon commission.n The newspaper
obtained and printed a list of the preliminary applicants. The board chairman objected to
its publication, saying it came under the personnel exemption to the Act. Inquiries into
the matter revealed that the chairman may have been correct.
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VPA Proposed Solution: Any executive session called concerning personnel matters
should specify the personnel inv·olved, at least by job title, and the reason that the matter
involved should be considered in executive rather than open session. Candidates for
appointment to public office (boards and commissions) should be interviewed by governing
bodies which make the appointments in open session.

5. VPA Proposal: Exemptions within the FOI Act and the Code should be narrowed.
All exemptions should be presented to the Subcommittee, and challenged and evaluated
with a decision to retain or repeal based on the merits of the particular exemption.

ENFORCEMENT PROCEDURES.

1. Current civil penalties are insufficient deterrents to violations of the FOI law.
VPA Proposed Solution: Amend the statute to provide for criminal penalties of not

less than $1,000 as well as 12-month jail sentences, or both, for violations of the law.

2. See number 1 in Category entitled "Application for information, etc." above.
VPA Proposed Solution: Make disclosure of requested information automatic if the

agency does not reply within the time period prescribed in the FOI Act.

3. There is not a specific "court of record" in which suits brought against violators of
the statute can be heard.

VPA Proposed Solution: Identify specific comt of record in Richmond to hear suits
brought against violators of the statute, in addition to courts in the local jurisdiction.
The comt should provide an expedited hearing and provide relief by injunction,
mandamus, or declaratory judgment. The courts should also be allowed to invalidate the
acts made in illegal meetings upon application within 90 days.

4. VPA Proposal: Provide for administrative review of denial of FOI requests for
access to documents by involving the Attorney General, whose opinion will have
statewide application. Upon failure to request an opinion within five days of the request,
the government entity shall release the documents. Consideration could also be given to
the establishment of a FOI Commission or an Office of Information Practices to arbitrate
disputes regarding denial of public access to government meetings and documents.
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5. VPA Proposal: Change the language in § 2.1-346 pertaining to enforcement of the
FOI Act to read "if the court finds that a public body is in violation of the provisions of
this chapter, the court shall award costs and reasonable attorney's fees to the petitioning
citizen."

6. VPA Proposal: Any action taken in contravention of the Act is invalid.

1. VPA Proposal: In § 2.1-346, remove the language which provides that "The court
may award costs and reasonable attorney's fees to the public body if the court finds that
the petition was based upon a clearly inadequate case."

MISCELLANEOUS.

1. Although the law requires that public officials be provided with a copy of the FOI
law, they are not provided with copies of other provisions of the Code affecting public
access and they seem generally uninformed about the requirements of the law.

VPA Proposed Solution: State and local government should educate public officials
and senior agency managers about the provisions and requirements of the FOI Act and
other similar statutes beyond simply providing them with copies of the Act. Perhaps
regional FOI seminars regarding public access statutes could be sponsored.

2. Police refuse access to accident sites by reporters and photographers.
VPA Proposed Solution: Prohibit both state and local police from restricting access

to accident sites by reporters and photographers.

3. VPA Proposal: Define records to include all electronic information storage and
retrieval systems and require statewide standards for all governments regarding hardware
and software for such purposes to facilitate public access to records.

4. VPA Proposal: Redefine meetings (two-person committees or subcommittees) and
public records (including audio, video or other information storage and retrieval
documentation of any public meeting).

5. VPA Proposal: Require all government entities to provide a report to the Governor
by January 1 of each year, detailing all requests for access to documents and meetings,
including disposition of the request. In the event of denial of public access, a reason for
denial shall be included in the report as well as the name of the individual who made the
decision to deny access. The report shall be published in the Virginia Register.

-30-



The Subcommittee determined that some of the problems identified by the Virginia
Press Association were obvious violations of current law. Other problems appeared to
stem from a lack of understanding of the current law, while some problems clearly
indicated that legislative action was warranted.

The Subcommittee considered each problem and proposal submitted by the Virginia
Press Association, state and local government employees and officials, and citizens. In
addition, staff reviewed more than two hundred Attorney General opinions pertaining to
the Virginia Freedom of Information Act. The Subcommittee incorporated approximately
thirteen of these opinions in the legislation recommended to the General Assembly in the
1989 Session.

The Subcommittee rejected proposals to (i) establish a specific court of record in
Richmond for consideration of freedom of information cases, (ti) repeal the court's
authority to award the public body costs and reasonable attorney's fees in inadequate
cases, (iii) prohibit whispering in meetings, (iv) tape record executive sessions, and (v)
provide criminal penalties for the violation of the Freedom of Information Act.
Consideration of some proposals (sufficiency of information released by law-enforcement
officials pertaining to investigations, justification of all exemptions to the Freedom of
Information Act and possible consolidation of all exemptions and exclusions to public
access of governmental meetings and records) was deferred since the Subcommittee will
recommend that it be continued for one more year.

RECOMMENDATIONS

House Bill No. 1229 and House Joint Resolutions No. 246 and 247 sponsored by
Chairman Axselle and the other legislative members of the Subcommittee during the 1989
Session contained the majority of the recommendations of the Subcommittee. Copies of
the resolutions and the original and amended versions and chapterized version of House
Bill No. 1229 are contained in this report as Appendix I.

Recommendation No. 1.

Introduction and passage of House Bill No. 1229.
House Bill. No. 1229 as originally introduced by Chairman Axselle and the other

legislative members of the Subcommittee contained the recommendations of the
Subcommittee which required legislative action. Except for amendments to the Virginia
Freedom of Information Act in response to Attorney General Opinions and housekeeping
changes, the recommendations are discussed below by the Code section number in which
the amendment appears. Citation of relevant Attorney General Opinions are included in
comment notes found at the end of each section in the draft contained in Appendix II.

a. § 2.1-340.1.
(1) Unless the public body specifically elects to exercise an exemption

provided by this chapter or any other statute, every meeting shall be open to
the public and all reports, documents and other material shall be available
for disclosure upon request.
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The addition of this provision by the Subcommittee is to clarify that the exemptions
contained in the Virginia Freedom of Information Act are discretionary in nature and not
mandatory. This amendment is in response to complaints that many public bodies deny
access to meetings and requested material simply because the exception exists and they
believe that they have no discretion to allow access to the meeting or material.

b. § 2.1-342.
(1) Reduction of response time for freedom of information requests.

The Subcommittee heard testimony from media representatives that the current
time limits in responding to freedom of information requests were being abused by some
public bodies which routinely took the maximum time allowed by statute to respond to
requests. Public body officials and employees indicated that responses to a majority of
the requests were easily completed within the time limitations of the statute. Public
body representatives noted that most responses were made within a few days of the
request. However, the Subcommittee determined that the current time frame -­
fourteen calendar days from the receipt of the request and an additional ten calendar
days if the public body is unable to determine the availability of the requested records
and informs the requestor -- should be shortened. The Subcommittee considered the
following concerns regarding response time: (i) requests are not always directed to the
correct agency and the rerouting causes delays; (ii) some state agencies have regional
offices, but requests submitted to them often must be addressed by the main office in
Richmond; (iii) not all agencies are automated, and information requested involves
manual searches; (iv) the Office of the Attorney General or the local government
attorney may have to review the information about to be released to prevent
client-confidential information and other information protected by the Privacy Act from
being released; (v) federal statutes and regulations dictate the information some agencies
can release; and (vi) most agencies and public bodies do not have personnel employed
specifically to answer FOI requests and most employees responding to FOI requests are
pulled from other work. The Subcommittee decided to shorten the time period in which
an agency may respond to a request to five workdays and an additional seven workdays if
more time is needed to provide the requested records or to determine whether the
records are available.

(2) If the public body determines that an· exemption applies to a portion
of the requested records, it may delete that portion, disclose the remainder
and provide a written explanation as to why certain portions of the record are
not available. The explanation shall make a specific reference to the
applicable Code sections which make that portion exempt. Any reasonably
segregatable portion of an official record shall be provided to any person
requesting the record after the deletion of the exempt portion.

The Subcommittee determined that the statute should clearly indicate that a public
body shall release official records unless it elects to exercise an exemption contained in
the Freedom of Information Act. Testimony to the Subcommittee indicated that some
public bodies refused to disclose information or records when the exemption pertained to
only a small portion of the record. The Subcommittee believed that this amendment
would clarify that whenever possible, records shall be released after the deletion of any
exempt portion.
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(3) In any case where a public body determines in advance that search
and copying charges for producing the requested documents are likely to exceed
$200, the public body may, prior to continuing to process the request, require
the citizen requesting the information to agree to payment of an amount not to
exceed the advance determination by five percent. The period within which the
public body must respond shall be tolled for the amount of time that elapses
between receipt of notification of the advance determination and the response
of the requesting citizen.

The Subcommittee inserted this provision to address concerns about the nmning of
the time limitations while the public body waits for the advance payment of charges. As
noted in Appendix II, the September 6, 1919, Attorney General Opinion to Delegate
Bernard G. Barrow served as the source of the amendment to this section (§ 2.1-342)
allowing advance payment of charges for completing freedom of information requests.

(4) Official records maintained by a public body on a- computer or other
electronic data processing system which are available to the public under the
provisions of this chapter shall be made reasonably accessible to the public
at a reasonable cost.

Public bodies shall not be required to create or prepare a
particular requested record if it does not already exist. Public bodies may,
but shall not be required to, abstract or summarize information from official
records or convert an official record available in one form into another form
at the request of the citizen.

The Subcommittee included this amendment to clarify that official records which
are maintained by the public body on a computer or other electronic data processing
system shall be available to the public at a reasonable cost. Such records are to be
reasonably accessible to the public. The amendment further provides that the public body
is not required to create a record and clarifies that the public body has the discretion to
determine whether or not to abstract, summarize or convert official records. (See
September 25, 1984, Attorney General Opinion to Mr. Warren E. Barry.)

(5) Failure to make any response to a request for records shall be a
violation of the Virginia Freedom of Information Act and deemed a denial of
the request.

The Subcommittee heard testimony during its meetings that some requests are
ignored by public bodies. This amendment was included to address this problem. The
Subcommittee believed that an affirmative statement making a "nonresponse" a violation
of the Act would encourage response by any public bodies which may have a tendency to
ignore requests. In addition, since the failure to respond will be deemed a denial of the
request, the requestor may seek administrative review of the denial by the Office of the
Attomey General. (Provisions pertaining to administrative review are contained in §
2.1-346.)
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(6) Records excluded from the prov~slons of the Freedom of Information
Act may be disclosed by the custodian in his discretion, except where such
disclosure is prohibited by law.

This amendment further cl81'ifies that release of records excluded in subsection B of
§ 2.1-342 is entirely in the discretion of the custodian. Public bodies are not required to
limit or deny access to records excluded in subsection B of § 2.1-342 unless release of the
records is prohibited by other law.

(7 ) Amendments to subdi v ision 33 of subsection B of § 2 .1-342 and the
addition of subdivision 35.

The changes in subsection B were included in the legislation sponsored by the
subcommittee after state officials justified the need for the amendments.

c. § 2.1-343.
(1) Notice, reasonable under the circumstance, of special or emergency

meetings shall be given contemporaneously to the press and to members of the
public body conducting the meeting.

The standardization of notices for meetings, including notices for special,
emergency and continued meetings, was considered by the Subcommittee. Testimony
indicated that most local governments adopt annually a schedule of regular meeting dates
pursuant to Title 15.1 of the Code of Virginia. Although few localities with
representatives attending the meetings of the Subcommittee had many emergency or
special meetings, those localities which had conducted such meetings contacted the press
at the same time members of the public body were notified. The Subcommittee's
decision to include in its legislation a requirement that notice as to the time and place
for emergency or special meetings shall be simultaneous with the notice given to
members of the public body provides a guideline to ensure that notice of emergency or
special meetings is given to the press and as timely as possible.

(2) Repeal of the requirement to submit an adequate supply of stamped
self-addressed envelopes with requests for notice of meetings.

The Subcommittee agreed to repeal the provision currently in the Code requiring
persons to supply public bodies with self-addressed stamped envelopes for notices of
meetings. It was suggested to the Subcommittee that this requirement discouraged
citizens from requesting meeting notices. In addition, some public bodies indicated that
few envelopes were submitted and often those that were did not conform to the size or
postage of the cOITespondence which had to be mailed.

The Subcommittee discussed the complaints of the Virginia Press Association
regarding the lack of notices for some legislative subcommittee meetings during the
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session. The Subcommittee decided to refer to the Rules Committees of both houses the
proposals pertaining to the posting of all subcommittee meeting notices. The
Administrative Process Act (§ 9-6.14:1 et seq.) specifically excludes from the
requirement to publish in the Virginia Register of Regulations notices for legislative
subcommittee meetings held during regular and special sessions. It was noted that it
would not be possible in most instances to schedule legislative subcommittee meetings
during the session three weeks in advance in order to adhere to the publishing deadlines
for the Register.

(3) Open meetings may be photographed, filmed, recorded or reproduced.

The Subcommittee agreed to clarify that the filming, recording and reproduction of
open meetings were all allowed under the Freedom of Information Act by including a
provision to that effect in its legislation. The legislation also contains a specific
provision regarding the authority of the public body conducting the meeting to adopt rules
governing the placement and use of equipment.

(4) Voting by secret ballot is a violation of the Freedom of Information
Act.

The Subcommittee responded to complaints that some local public bodies were
electing their officers by secret ballot by adding an amendment to clarify that voting by
secret or written ballot in an open meeting violated the Freedom of Information Act.

d. § 2.1-343.1.
(1) Establishment of a two-year experimental program to allow certain

state pUblic bodies to conduct meetings pursuant to the Freedom of Information
Act through telephonic or video means.

The Subcommittee received briefings during the course of the study from
representatives of the Department of Information Technology, including a history of the
development of the use of teleconferencing by the Commonwealth. Teleconferencing
commenced at the state level in the Department in 1982 when primarily only audio
teleconferencing was av;tilable. The technology cUlTently ranges from audio only to full
motion video and has evolved from one bridge, with a capacity to connect up to 14
specific locations at one time, to three bridges with the capacity to link 100 sites, with
many people at anyone site. The growth of teleconferencing has been phenomenal. It
was reported that since 1982 there has been a 436% increase in administrative audio
teleconferencing. Audio teleconferences grew from 373 in 1982-83 to a projected 2,000
in 1987-88. In 1982-83 there were only 2 video teleconferences, but a figure of 1,500 was
estimated for 1987-88. Currently, approximately 70 agencies are conducting
administrative meetings and educational training through teleconferencing.
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Teleconference meetings now conducted by state agencies are administrative or
educational (training) since any other type would violate the Freedom of Information
Act. The Subcommittee members viewed tapes of video teleconferences involving
portions of an administrative meeting and of a press conference with the Governor while
he was in China. The Subcommittee was asked to consider amending the Code to allow
boards composed of lay persons to use teleconferences for official business. Testimony
asserted that teleconferencing could be made user-friendly and give the public more
access to government meetings. However, certain safeguards would have to be made to
protect the public interest. Teleconferencing for executive sessions was not supported.

The Subcommittee was also informed that audio teleconferencing would be very
economical since long-distance telephone calls are made on the state's SCATS line.
Video teleconferencing would be more expensive depending on whether state or private
sector facilities were used.

The following elements were included in the legislation sponsored by the
Subcommittee: (i) teleconferencing would not be used for executive or closed sessions or
by local government public bodies for meetings pursuant to the Freedom of Information
Act; (ii) public access would be guaranteed throughout the meeting at all locations, all
locations for the meeting shall be made accessible to the public, and any interruption in
public access (such as system failure, etc.) would result in the suspension of the meeting
until access is restored; (iii) the public would be afforded the same opportunity for public
comment as persons attending the 'primary location of the meeting; (iv) there would be an
advance thirty-day notice setting the time, place and purpose of the meeting but this
notice requirement would not apply to emergency or continued meetings; (v) the
teleconferencing program would be on a two-year trial basis beginning on July 1, 1989,
and ending on June 30, 1991; (vi) votes would be taken by name in roll call fashion; (vii) a
record or tape of the meeting would be retained for three years by the public body
conducting the meeting; (viii) no more than twenty-five percent of the meetings of the
state public body may be through teleconferencing; and (ix) notices of the meetings will
be sent to the Department of Information Technolog:y and the Director of the Department
will give a summary or assessment of the experimental program prior to January 1, 1992.

d. § 2.1-344.
(1) Public bodies are not required to conduct executive or closed

meetings.

The Subcommittee included this amendment to clarify that public bodies had full
discretion to determine whether a meeting would be conducted as a closed or open
meeting when the purpose of the meeting is listed as an exclusion in subsection A of §
2.1-344.
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e. § 2.1-344.1.
(1) Establishment of a certification process for executive session

meetings.

The Subcommittee considered the merits and problems involved in a proposal
supported by the Virginia Press Association pertaining to the taping of executive
sessions. An argument was put forth that without a tape of the proceedings a judge would
not be able to determine whether or not the statute had been violated. Opponents of the
taping proposal pointed out that the taping of executive meetings would prohibit
extensive discussion and have a detrimental effect on the meeting. Security of the tape
was also an issue. A protective order would be needed to prevent the disclosure of a tape
submitted as evidence in a suit since the tape would become a part of the public record.

Alternatives to the taping of executive sessions were discussed. They included
certification by the clerk, public body members or legal counsel attending the meeting
that no business or issues other than that stated as the reason for convening in executive
session took place during the meeting. The problems involved with the certification by
legal counsel were discussed and that option was tentatively eliminated as a solution.
The Subcommittee considered three options: (i) not to endorse the taping of executive
sessions, (il) to tape executive sessions for a two-year trial period with the judge as the
only person having access to the tape, or (iii) certification as to the discussion issues in
the meeting by persons in attendance. The majority of the Subcommittee members
initially agreed to the taping of executive sessions for a two-year trial period. Delegate
Woodrum specifically requested that his opposition to the taping of executive sessions be
noted.

The Subcommittee reconsidered its decision to allow recording of executive sessions
and after considerable discussion and deliberation agreed to certification by roll call or
other recorded vote of the proper calling of the executive or closed meeting and the
proper conduct of the executive or closed meeting by members of the public body
attending the meeting. Any member of the public body believing that there was a
departure from the requirements of the statute regarding closed meetings would indicate
the substance of the departure prior to his vote.

f . § 2 .1-345.1 • -
(1) The Freedom of Information Act shall not be applicable when the

requested information or material is the specific subject of active
litigation, the requestor is a party to the litigation and the request has
been initiated by or for the benefit of a party to that litigation, and the
information or material may be obtained through discovery procedures.

This section was added to address a concern some of the Subcommittee members
had regarding the possible abuse of the Freedom of Information Act in litigation.
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g. § 2.1-346.
(1) Establishment of an administrative review by the Office of the

Attorney General for persons denied access to official records or to public
meetings by the action of a public body.

The Subcommittee received testimony that some alleged abuses of the Freedom of
Information Act by public bodies went unchallenged due to the reluctance of citizens to
pursue the matter in court. Many citizens do not have the funds or the time to devote to
following a freedom of information case through the court system. The Virginia Press
Association maintained that court as the first and only resort was unfair and that some
public bodies would deny material which was public information to force the requesting
party to take the matter to court. Local government officials and employees opposed the
establishment of an administrative .review process. Many local government
representatives maintained that it would introduce another bureaucratic layer that would
delay the process and that the courts are in the best posture to make decisions regarding
freedom of information violations. Current law requires that cases regarding the
Freedom of Information Act be heard within seven days. Problems ·were also anticipated
in the collection of the relevant data the Office of the Attorney General would need to
issue an equitable opinion. The Office would also be in a difficult position if asked to
review the action taken by a state agency after it had been advised by an assistant
attorney general.

The Subcommittee decided to include in its legislation a proposal for administrative
review. The administrative review process would become effective on July 1, 1990.
Time limitations were included for requesting the review and for the issuance of the
opinion. In addition, the Office of the Attorney General could decline to issue an opinion
under certain circumstances.

(2) The court shall award costs and reasonable attorney's fees to the
petitioning citizen if the court finds denial to be in violation of the
provisions of the Freedom of Information Act.

Current law provides that court costs and reasonable attorney's fees may be
awarded by the judge to the petitioning citizen. Testimony to the Subcommittee
indicated that more citizens would take advantage of the opportunity to challenge an
alleged Violation if they were assured of court costs and attorney's fees if they prevail.

h. § 2.1-346.1.
The cap on the civil penalty for violation of the Freedom of Information

Act was raised from $500 to $1,000.

The Subcommittee decided that the current $500 cap on the civil. penalty for
violation of the Freedom of Information Act was inadequate. Testimony presented during
the course of the study indicated that an increase was necessary if the fine was to be
considered a deterrant. The Subcommittee agreed to include in its legislation an
amendment to provide a cap of $1,000 for violation of the Act.

Members of the Virginia Press Association also proposed that a criminal penalty be
included for violation of the Act. The Subcommittee rejected this proposal.
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Recommendation No.2.

Introduction and passage of House Joint Resolution No. 247.
Throughout the deliberations of the Subcommittee, it was made apparent that many

violations which are occuring are due to a lack of understanding of the Virginia Freedom
of Information Act by the public officials and employees who respond to requests.
Although § 2.1-341.1 of the Code of Virginia provides that any person elected or
appointed to any body not exempted from the Virginia Freedom of Information Act shall
be furnished a copy of the Act within two weeks of his election or appointment~there is
no requirement for an explanation of the provisions of the law.

House Joint Resolution No. 247 requests the Office of the Attorney General to
conduct a series of educational seminars on the Freedom of Information Act and to
consider the publication of a manual explaining the Act. The manual would contain
responses to frequent inquiries, interpretations of various provisions of the law, and case
citations. The manual would be updated periodically as determined necessary by the
Office of the Attorney General.

Subcommittee members agreed that an increased emphasis on the education of the
provisions in the Act would help in many situations in which violations are currently
occurring.

Recommendation No.3.

Introduction and~e of House Joint Resolution No. 246.
The Subcommittee agreed to sponsor a resolution which woul~ continue the study

for one year. Although the Subcommittee accomplished many of its goals during its work
in 1988 and early 1989, the issue 9f exemptions was not explored to the full extent that
the Subcommittee intended.

The Subcommittee examined the possibility of making the current exemptions to
the Act "topic specific" instead of "agency specific." Subcommittee members expressed
concern that many of the exemptions would be broadened since they are currently drawn
to pertain to specific agencies. In addition, a prediction was made that amendments to.
the "generic exemptions" version would be made during the coming years to insert
specific exemptions again. After review of draft legislation providing for "generic
exemptions," the Subcommittee agreed to defer the issue until 1989.
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CONCLUSION

The Subcommittee wishes to express its appreciation for the participation and
cooperation of the Virginia Press Association, the Local Government Attorneys'
Association, and state and local officials and employees in developing compromises to
various proposals contained in the report. The recommendations included in this report
were developed. to address concerns, confusion and abuses relating to the Virginia
Freedom of Information Act. The General Assembly's support of the Subcommittee's
legislative package will. improve the effectiveness of the Act.

Respectively submitted,

Ralph L. Axselle, Jr., Chairman
R. Edward Houck, Vice Chairman
W. Onico Barker
Jay E. DeBoer
John B. Edwards
Edward W. Jones
Alan E. Mayer
Frank Medico
Emilie Miller
Clifton A. Woodrum

#
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APPENDIX I
1989 SESSION

LD9018410

Referred to the Committee on Rules

Patrons-Axselle, Medico, DeBoer, Woodrum and Mayer; Senators: Houck, Barker and
Miller, E. F.

Clerk of the Senate

Agreed to By The Senate
without amendment 0
with amendment 0
substitute 0
substitute w lamdt 0

Date: 1

Official Use By Clerks
Agreed to By

The House of Delegates
without amendment 0
with amendment 0
substitute 0
substitute w/amdt 0

Clerk of the House of Delegates

Date: _

. WHEREAS, House Joint Resolution No. 100, passed during the 1988 Session of the
General Msembly, established a joint subcommittee to study the Virginia Freedom of
Information Act and public access· to governmental records and meetings; and

WHEREAS, the Joint Subcommittee held six meetings during 1988 and received
testimony from citizens of the Commonwealth, state and local government officials and
their employees, and representatives of the media; and

WHEREAS, proposals were made to the Joint Subcommittee regarding the Virginia
Freedom of Information Act, including the clarification of certain provisions of the Act and
the addition of further safeguards and requirements to enhance public access to
government records and meetings; and

WHEREAS, the Joint Subcommittee is sponsoring legislation containing numerous
amendments to the Virginia Freedom of Information Act to reflect its recommendations to
the 1989 Session of the General Assembly; and

WHEREAS, the Joint Subcommittee has determined that ensuring the public'S access to
state and local governmental meetings and records and compliance with current statutory
provisions by state and local governments demand further review and examination of the
Virginia Freedom of Information Act and related public access laws; now, therefore, be it

RESOLVED by the House of Delegates, the Senate concurring, That the Joint
Subcommittee Studying the Virginia Freedom of Information Act and Public Access to
Governmental Records and Meetings is hereby continued. The membership of the Joint
Subcommittee shall remain the same, with any vacancy being filled in the same manner as
the original appointment.

The Joint Subcommittee shall complete its study and submit its findings and
recommendations to the 1990 Session of the General Assembly.

The indirect costs of this study are estimated to be $13,045; the direct costs of this
study shall not exceed $9,000.

1 BOUSE JOINT RESOLUTION NO. 246
2 Offered January 12, 1989
3 Continuing the Joint Subcommittee Studying the Virgznia Freedom 01 Information Act and
4 Public Access to Governmental Records and 1'4eetlngs.
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Referred to the Committee on Rules

HOUSE JOINT RESOLUTION NO. 247
Offered January 12, 1989

Requesting the Office of the Attorney General to conduct educational seminars on the
Virginia Freedom 01 Information Act and to consider the feasibility of publishing a
manual pertaining to the Act lor distribution throughout the Commonwealth.

1989 SESSION
LD5461410

1
2
3
4
5
6
7 Patrons-Axselle, Medico, DeBoer, Woodrum and Mayer; Senators: Houck, Barker and
8 Miller, E. F.
9

10
11
12 ~HEREAS, the Joint Subcommittee Studying the Virginia Freedom of Information Act
13 and Publici· Access to Governmental Records and Meetings created. pursuant to House Joint
14 Resolution No. 100 during the 1988 Session of the General Assembly has conducted several
15 meetings and public hearings; and
16 WHEREAS, throughout the deliberations of the Joint Subcommittee it was apparent that
17 many of the current violations to the Virginia Freedom of Information Act are due to
18 misinterpretations of the provisions of the Act by government officials and employees; and
19 WHEREAS, § 2.1-341.1 of the Code of Virginia provides that any person elected or
20 appointed to any body not exempted from the Virginia Freedom of Information Act shall
21 be furnished a copy of the Act within two weeks of his election or appointment; and
22 WHEREAS, although the statute requires the distribution of the Act to officials, there is
23 no requirement for an explanation of the provisions of the law; and .
24 WHEREAS, the Joint Subcommittee has determined that a better understanding of the
5 Virginia Freedom of Information Act by government officials and their employees will
~6 enhance compliance with the Act by those persons who may be confused about certain
27 requirements of the Act; and
28 WHEREAS, local governments and the Commonwealth of Virginia should provide better
29 education and information to their officials and employees regarding compliance with the
30 Act; and
31 WHEREAS, the Office of the Attorney General has indicated to the Joint Subcommittee
32 that it plans to conduct educational and informational seminars" on the Virginia Freedom of
33 Information Act during 1989; and
34 WHEREAS, in addition to the seminars, the Office of the Attorney General should
35 consider the feasibility of pUblishing a manual explaining the Virginia Freedom of
36 Information Act and containing responses to frequent inquiries, interpretations of various
37· prOVisions of the law and case citations, Which would be updated periodically as
38 determined necessary by the Office of the Attorney General; and
39 WHEREAS, the pUblication of similar manuals in other states has guided the public, the
40 media and governmental officials and employees in interpreting public access statutes; now,
41 therefore, be it
42 RESOLVED by the House of Delegates, the Senate concurring, That the Office of the
43 Attorney General is requested to conduct a series of educational seminars on the Virginia
44 Freedom of Information Act throughout the Commonwealth of Virginia and to consider the
45 feasibility of publishing a manual pertaining to the Act for distribution throughout the
46 Commonwealth.
47
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Referred to the Committee on General Laws

1

Be it enacted by the General Assembly of Virginia:
1. That §§ 2.1-340.1, 2.1-341, 2.1-342, 2.1-343, 2.1-343.1, 2.1-344, 2.1-345, 2.1-346 and 2.1-346.1
of the Code of Virginia is amended and reenacted and that the Code of Virginia is
amended by adding sections numbered 2.1-344.1 and 2.1-345.1. as follows:

§ 2.1-340.1. Policy of chapter.- It is tAe parp98e eI tAe GeaenH .welRBly ~ pre1J.idigg
By enacting this chapter te e8S\H!8 te the General Assembly ensures the people of this
Commonwealth ready access to records in the custody of public officials and free entry to
meetings of public bodies wherein the business of the people is being conducted. Dis
caapier rec9pizes tIlat tAe Committees or subcommittees 01 public bodies created to
perform delegated junctions of a public body or to advise a public body shall also conduct
their meetings and business pursuant to this chapter. The affairs of government are not
intended to be conducted in an atmosphere of sec~ecy since at all tUnes the public is to be
the beneficiary of any action taken at any level of government ~ tAe eB4 tIlat tAe
PUFP9Ses eI UYs Unless the public body specifically elects to exercise an exemption

..1 provided by this chapter or any other statute, every meeting shall be open to the public
28 and all reports~ documents and other material shall be available for disclosure upon
29 request.
38 This chapter~ _ realized, it shall be liberally construed to promote an increased
31 awareness by all persons of governmental activities and afford every opportunity to citizens
32 to witness the operations of government Any exception or exemption from applicability
33 shall be narrowly construed, in order that no thing which should be public may be hidden
34 from any person.
35 Any ordinance adopted by a local governing body which conflicts with the provisions
38 of this chapter shall be void.
37 § 2.1-341. Definitions.-The following 'terms, whenever used or referred to in this
38 chapter, shall have the following meaningc; ; respeeBJJely , unless a different meaning
39 clearly appears from the context:
40 fifiExecutive meeting" or 4~closed meeting" means a meeting from which the public is
41 excluded.
42 OO"Meeting" or "meetings" means the meetings including work sessions , when sitting
43 physically, or through telephonic or video equipment pursuant to § 2.1-343.1, as a body or
44 entity, or as an informal assemblage of (i) as many as three members, or (ii) a quorum, if
45 less than three, of the constituent membership, wherever held, with or without minutes
46 being taken, whether or not votes are cast, of any legislative body, authority, board,
47 bureau, commissioD, district or agency of the Commonwealth or of any political subdivision
~8 of the Commonwealth, including cities, towns and counties; municipal councils, governing

• bodies of counties, school boards and planning commissions; boards of visitors of state
institutions of higher education; and other organizations, corporations or agencies in the

,,1 Commonwealth, supported' wholly or principally by public funds. The notice provisions of
52 this chapter shall not apply .to the said informal meetings or gatherings of the members of
53 the General Assembly. Nothing in this chapter shall be construed to make unlawful the
54 gathering or attendance of two or more members of a body or entity at any place or

HOUSE BILL NO. 1228
Offered January 13, 1989

.. A BILL to amend and reenact §§ 2.1-340.1~ 2.1-341, 2.1-342, 2.1-343~ 2.1-343.1, 2.1-344,
4 2.1-345, 2.1-346 and 2.1-346.1 of the Code of Virginia and to amend the Code of
5 Virginia by adding sections numbered 2.1-344.1 and 2.1-345.1, relating to the Virginia
6 Freedom of Information Act,· penalty.
7
8 Patrons-ADelle, Mayer, Woodrum, Medico and DeBoer; Senators: Houck, Miller, E. F. and
9 Barker
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1 function where no part of the purpose of such gathering or attendance is the discussion or
2 transaction of any public business, and such gathering or' attendance was not called or
3 prearranged with any purpose of discussing or transacting any business of the body or
4 entity. The gathering of employees of a public body shall not be deemed a ~'meeting"

5 subject to the provisions of this chapter.
6 No meeting shall be conducted through telephonic, video, electronic or other
7 communication means where the members are not physically assembled to discuss or
8 transact public business, except as provided in § 2.1-343.1 or as may specifically be
9 provided in Title M 54.1 for the summary suspension of professional licenses.

10 .(.9t"Official records" means all writlen or printed books, papers, letters, documents,
11 maps and tapes, photographs, films, sound recordings, reports or other material, regardless
12 of physical form or characteristics, prepared, owned, or in the possession of a public body c,

13 or any employee or officer of a public body in the transaction of public business.
14 ~ "Executive meetiBg" ~ "clesed meetiag" meaRS a meetiag H:9m wAiGA tAe pUBlic is
15 eKclQses.
16 ~uOpen meeting" or "public meeting" means a meeting at which the public may be
17 present.
18 ~uPublic body" means any of the groups, agencies or organizations enumerated in
19 SQ9dilJisi9R 00 eI the definition of "meeting:1:1 as prOVided in this section :1 including any
20 committees or subcommittees of the public body created to perform delegated functions of
21 tlze public body or to advise the public body .
22 ~ccScholastic records" means those records, files, documents, and other materials
23 containing information about a student and maintained by a public body which is an
24 educational agency or institution or by a person acting for such agency or institution, but,
25 for the purpose of access by a student, does not inclUde (i) financial records of a parent
26 or guardian Dor (ii) records of instructional, supervisory, and administrative personnel and
27 educational personnel ancillary thereto, which are in the sole possession of the maker
28 thereof and which are not accessible or revealed to any other person except a substitute.
29 § 2.1-342. Official records to be open to inspection; procedure for requesting records
30 and responding to request; charges; exceptions to application of chapter.-A. Except as
31 otherwise specifically provided by law, all official records shall be open to inspection and
32 copying by any citizens of this Commonwealth during the regular office hours of the
33 custodian of such records. Access to such records shall not be denied to ~ 81:leIl citizea
34 citizens of this Commonwealth, ~ ~ representatives of newspapers and magazines with
35 circulation in this Commonwealth, and representatives of radio and television stations
36 broadcasting in or into this Commonwealth. The custodian of such records shall take all
37 necessary precautions for their preservation and safekeeping. Any public body covered
38 under the provisions of this chapter shall make an initial response to citizens requesting
39 records open to inspection within 19uFteea caleasar five work days kem after the receipt
48 of the request by the public body which is the custodian of the requested records . 'Such
41 citizen request shall designate the requested records with reasonable speci(icity. If tAe
42 requested recerEis ~ pa9HG 8e4y is e~cluEled kem tile prsJlisioBS ef tAis cllapieF, tile pulJlic
43 geEI¥ t& wAiGA tile reqaest is directed sAaIl WitltiB f.9\lrteea ealeRdH 4ays R:em tAe receipt
44 91 tile request teaser a wAtteR e~laBatieR as tEl wily tile records aFe Bet aJJailable te tile
45 requester. sae& e~laBatisR sAaIl make specific relereace t9 tile Sflpliea9le pre¥isi9BS eI
46 tIHs caapter ~ etAeI: GeQe sectl9RS wIHeQ maR tile requested rec9rds lIRa¥ailalJ}e. IR tile
47 e¥eat a determiaatioR &f tile a\Zailability eI tAe requested recards BHI¥ Bet Be made wHIliB
48 tAe "eQrteeB-caleaElar .Qay perioEl~ tile pUBlic geEI¥ te wAieIl tile Fe'lQest is directed sHll
49 iBlerHl tile requestor as sae& , aBEl sAaIl~ aA aElditi9Bal tea calesdm: days iB wAiGA te
50 make a determiaati9B 9f. aJ"tB:ilaeility. A specific reference to this chapter by the requesting
51 citizen in his records request shall not be necessary to invoke the time limits for response
52 by the public body. The response by the public body within such five work days shall be
53 one of the following responses:
54 1. The requested records shall be provided to the requesting citizen.
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1 2. If the public body determines that an exemption applies to all of the requested
2 records, it may refuse to release such records and provide to the requesting citizen Q

3 written explanation as to why the records are not available with the explanation making
4 specific reference to the applicable Code sections which make the requested records
5 exempt.
I 3. If the public body determines that an exemption applies to a portion of the
7 requested records, it may delete or excise that portion of the records to which an
8 exemption applies, disclose the remainder of the requested records and provide to the
9 requesting citizen a written explanation as to why these portions of the record are not

10 available to the requesting citizen with the explanation making specific reference to the
11 applicable Code sections which make that portion 01 the r~quested records exempt. Any
12 reasonably segregatable portion of an official record shaD be provided to any person
13 requesting the record after the deletion of the exempt portion.
14 4. If the public body determines that it is practicaDy impossible to provide the
15 requested records aT to determine whether they are available within the five-work-day
16 penod, the public body shall so inform the requesting citizen and shall have an additional
17 seven work days in which to provide one of the three preceeding responses.
18 The public body may make reasonable charges for the copying aa4 , search time and
19 computer time expended in the supplying of such records; however, i& Be e¥8Bt sAaIl such
28 charges shall not exceed the actual cost to the public body in supplying such records,
21 except that the public body may charge, on a pro rata per acre basis, for the cost of
22 creating topographical maps developed by the public body, for such maps or portions
23 thereof, which encompass a contiguous area greater than fifty acres. Such charges for the
24 supplying of requested records Shall be estimated in advance at the request of the' citizen.
25 The public body may require the advance payment of charges which are subject to
28 advance determination.
27 In any case where a public body determines in advance that search and copying
28 charges for producing the requested documents are likely to exceed $200, the public body
29 may, before continuing to process the request, require the citizen requesting the
38 information to agree to payment of an amount not to exceed the advance determination
31 by five percent. The period within which the public body must respond under this section
32 shaD be tolled for the amount of time that elapses between receipt of notification of the
33 advance determination and the response of the citizen requesting the information.
34 Official records maintained by a public body on a computer or other electronic data
35 processing system which are available to the public under the provisions of this chapter
38 shaD be made reasonably accessible to the.. public at reasonable cost.
37 Public bodies shall not be required to create or prepare a particular requested record if
38 it does not already exist. Public bodies may, but shaD not be required to, abstract or
38 summarize information from official records or convert an official· record available in one
40 form into another form at the request of the citizen.
41 Failure to make any response to a request for records shaD be a violation of this
42 chapter and deemed a denial of the request.
43 B. The following records are excluded from the provisions of this chapter but may be
44 disclosed by the custodian in his discretion, except where such disclosure is prohibited by
45 law:
46 1. Memoranda, correspondence, e\"idence and complaints related to crim.inal
47 investigations; reports submitted to the state and local police, to investigators authorized
48 pursuant to § 53.1-16 and to the campus police departments of public institutions of higher
48 education as established by Chapter 17 (§ 23-232 et seq.) of Title 23 in confidence; and all
50 records of persons imprisoned in penal institutions in this Commonwealth provided such

I 51 records relate to the sai4 imprisonment. Information in the custody of law-enforcement
52 officials relative to the identity of any individual other than a juvenile who is arrested and
53 charged, and the status of the charge or arrest, shall not be excluded from the provisions
54 of this chapter.
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1 2. Confidential records of all investigations of applications for licensees and all licenses
2 made by or submitted to the Alcoholic Beverage Control Board.
3 . 3. State income , business~ and estate tax returns, personal property tax returns,
4 scholastic records and personnel records containing information concerning identifiable
5 individuals, except that such access shall not be denied to the person who is the subject
6 thereof, and medical and mental records, except that such records can be personally
7 reviewed by the sUbject person or a physician of the subject person's choice; however, the
8 subject person's mental records may not be personally reviewed by such person when the
9 sUbject person's treating physician has made a part of such person's records a written

18 statement that in his opinion a review of such records by the sUbject person would be
11 injurious to the subject person's physical or mental health or well-being.
12 Where the person who is the sUbject of medical records is confined in a state or local
13 correctional facility, the administrator or chief medical officer of such facility may assert
14 such confined person's right of access to the medical records if the administrator or chief
15 medical officer has reasonable cause to believe that such confined person has an infectious
18 disease or other medical condition from which other persons so confined need to be
17 protected. Medical records shall be reviewed only and shall not be copied by such
18 administrator or chief medical officer. The information in the medical records of a person
19 so confined shall continue to be confidential and shall not be disclosed to any person
20 except the SUbject by the administrator or chief medical officer of the facility or except as
21 provided by law.
22 For the purposes of this chapter such statistical summaries of incidents and statistical
23 data concerning patient abuse as may be compiled by the Commissioner of the Department
24 of Mental Health, Mental Retardation and SUbstance Abuse Services shall be open to
Z5 inspection and releasable as provided in subsection A of this section. No such summaries
28 or data shall include any patient identifying information. Where the person Who is the
27 SUbject of scholastic or medical and mental records is under the age of eighteen, his right
28 of access may be asserted only by his guardian , or his parent, including a noncustodial
29 parent, unless such parent's parental rights have been terminated or a court of competent
30 jurisdiction has restricted or denied such access. In instances where the person who is the
31 SUbject. thereof is an emancipated minor or a student in a state-supported institution of
32 higher education such right of access may be asserted by the SUbject person.
33 4. Memoranda, working papers and correspondence held or requested by members of
34 the General Assembly or by the office of the Governor or Lieutenant Governor, Attorney
35 General or the mayor or other chief executive officer of any political SUbdivision of the
36 Commonwealth or the president or other chief executive officer of any state-supported
37 institutions of higher education.
38 5. Written opinions of the city aA4 , county and town attorneys of the cities, counties
39 and towns in the Commonwealth and any other writing protected by the attomey-client
40 privilege.
41 6. Memoranda, working papers and records compiled specifically for use .in litigation or
42 as a part of an active administrative investigation concerning a matter which is properly

. 43 the subject of an executive or closed meeting under § 2.1-344 and material furnished in
44 confidence with respect thereto.
45 7. Confidential letters and statements of recommendation placed in the records of
46 educational agencies or institutions respecting (i) admission to any educational agency or
47 institution, (ii) an application for employmen~ or (iii) receipt of an honor or honorary
48 recognition.
49 8. Library records Which can be used to identify both (i) any library patron who has
SO borrowed material from a library and (ii) the material such patron borrowed.
51 9. Any test or examination used, administered or prepared by any public body for
52 purposes of evaluation of (i) any student or any stUdent's performance, (ii) any employee
53 or employment seeker's. qualifications or aptitude for employment, retention, or promotion,
54 or (iii) qualifications for any license or certificate issued by any public body.
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1 As used in this sUbdivision 9, "test or examination" shall include (i) any scoring key for
2 any such test or examination, and (ii) any other document which would jeopardize the
3 security of such test or examination. Nothing contained in thiS subdivision 9 shall prohibit
4 the release of test scores or results as provided by law, or limit access to individual
5 records as is provided by law. However, the subject of such employment tests shall be
6 entitled to review and inspect all documents relative to his performance on such

, 7 employment tests.
8 When, in the reasonable opinion of such public body, any such test or examination no
9 longer has any potential for future use, and the security of future tests or examinations

10 will not be jeopardized, such test or examination shall be made' available to the public.
11 However, minimum competency tests administered to public school children shall be made
12 available to the public contemporaneously with statewide release of the scores of those
13 taking such tests, but in no event shall such tests be made available to the public later
14 than six months after the administration of such tests.
15 10. Applications for admission to examinations or for licensure and scoring records
16 maintained by the Department of Health RegulR»ry Beards Profe~ions or any board in
17 that department on individual licensees or applicants. However, such material may be
18 made available during normal working hours for copying, at the requestors expense, by the
19 individual who is, subject thereof, in the offices of the Department of Health Regulatery
20 Beards Professions or in the offices of any health regulatory board, Whichever may possess
21 the material.
22 11. Records of active investigations being conducted by the Department of Health
23 RS8ll1atery Beards Professions or by any health regulatory board in the Commonwealth.
24 12. Memoranda, legal opinions, working pape~ and records recorded in or' compiled
25 exclusively for executive or closed meetings lawfully held pursuant to § 2.1-344.
26 13. Reports, documentary evidence and other information as specified in §§ 2.1-373.2
27 and 63.1-55.4.
28 14. Proprietary information gathered by or for the Virginia Port Authority as provided
28 in *' &2.1134.1 9F § 62.1-132.4 or § 62.1-134.1 .
30 15. Contract cost estimates prepared for the confidential use of the Department of
31 Transportation in awarding contracts for construction or the purchase of goods or services
32 and records, documents and automated systems prepared for the Department's Bid Analysis
33 and Monitoring Program.
34 16. Vendor proprietary information software which may be in the official records of a
35 public body. For the purpose of this section, "vendor proprietary software" means computer
36 programs acquired from a vendor for purposes of processing data for agencies or political
37 subdivisions of this Commonwealth. ,..
38 17. Data, records or information of a proprietary nature produced or collected by or
39 for faculty or staff of state institutions of higher learning, other than the institutions'
48 financial or administrative records, in the conduct of or as a result of study or research on
41 medical, scientific, technical or scholarly issues, Whether sponsored by the institution alone
42 or in conjunction with a governmental body or a private concern; where such data, records
43 or information have not been pUblicly released, published, copyrighted or patented.
44 18. Financial statements not publicly available filed with applications for industrial
45 development financings.
46 19. Lists of registered owners of bonds issued by a political SUbdivision of I the
47 Commonwp,alth, whether the lists are maintained by the political subdivision itself or by a
48 single fiduciary designated by the political subdivision.
49 20. Confidential proprietary records, voluntarily provided by private business to the
58 Division of Tourism of the Department of Economic Development, used by that Division
51 periodically to indicate to the public statistical information on tourism visitation to Virginia
52 attractions and accommodations.
53 21. Information which meets the criteria for being filed as confidential under the Toxic
54 Substances Information Act (§ 32.1-239 et. seq.), regardless of how or when it is used by
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1 authorized persons in regulatory processes.
2 22. Documents as specified in § 58.1-3.
3 23. Confidential records, including victim identity, provided to or obtained by staff in a
4 rape crisis center or a program for battered spouses.
5 24. Computer software developed by or for a state agency, state-supported institution of
6 higher education or political subdivision of the Commonwealth.
7 25. Investigator notes, and other correspondence anG information, furnished in
8 confidence with respect to an active investigation of individual employment discrimination
9 complaints made to the Department of Personnel and Training; however, nothing in this

10 section shall prohibit the disclosure of information taken from inactive reports in a form
11 which does not reveal the identity of charging parties, persons supplying the information or
12 other individuals involved in the investigation.
13 26. Fisheries data Which would permit identification of any person or vessel, except
14 when required by court order as specified in § 28.1-23.2.
IS 27. Records of active investigations being conducted by the _Department of Medical
18 Assistance Services pursuant to Chapter 10 (§ 32.1-323 et seq.) of Title 32.1.
17 28. Documents and writings furnished by a member of the General Assembly to a
18 meeting of a standing committee, special committee or subcommittee of his house
19 established solely for the purpose of reviewing members' annual disclosure statements and
20 supporting materials filed under § 2.1-639.40 or of formulating advisory opinions to
21 members on standards of condUCt, or both.
22 29. Customer account information of a public utility affiliated with a political subdivision
23 of the Commonwealth, including the customer's name and service address, but excluding
24 the amount of utility service provided and the amount of money paid for such utility
25 service.
26 30. Investigative notes and other correspondence and information furnished in
27 confidence with respect to an investigation or conciliation process involving an alleged
28 unlawful discriminatory practice under the Virginia Human Rights Act (§ 2.1-714 et seq.);
29 however, nothing in this section shall prohibit the distribution of information taken from
30 inactive reports in a form which does not reveal the identity of the parties involved or
31 other persons supplying information.
32 31. Investigative notes; proprietary information not published, copyrighted or patented;
33 information obtained from employee personnel records; personally identifiable information
34 regarding residents, clients or other recipients of services; and other correspondence and
35 information furnished in confidence to the Department of Social Services in connection with
38 an active investigation of an applicant or licensee pursuant to Chapters 9 (§ 63.1-172 et
37 seq.) and 10 (§ 63.1-195 et seq.) of Title 63.1; however, nothing in this section shall prohibit
38 disclosure of information from the records of completed investigations in a form that does
39 not reveal the identity of complainants, persons supplying information, or other individuals
40 involved in the investigation.
41 32. Reports, manuals, specificatioDS, documents, minutes or recordings of staff meetings
42 or other information or materials of the Virginia Board of CorrectionS, the Virginia
43 Department of Corrections or any institution thereof to the extent, as determined by the
44 Director of the Department of Corrections or his designee, that disclosure or public
45 dissemination of such materials would jeopardize the security of any correctional facility or
46 institution, as follows:
47 (i) Security manuals, including emergency plans that are a part thereof;
48 (ii) Engineering and architectural drawings of correctional facilities, and operational
49 specifications of security systems utilized by the Department, provided the general
50 descriptions of such security systems, cost and quality shall be made available to the
51 public;
52 (iii) Training manuals designed for correctional facilities to the extent that they address
53 procedures for institutional security, emergency plans and security equipment;
54 (iv) Internal securitY audits of correctional facilities, but only to the extent that they
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1 specifically disclose matters described In (i), (ii), or (iii) above or other specific
Z operational details the disclosure of which would jeopardize the security of a correctional
3 facUlty or institution;
4 (v) Minutes or recordings of divisional, regional and institutional staff meetings or
5 portions thereof to the extent that such minutes deal with security issues listed in (i), (ii),
8 (ill), and (Iv) of this subdivision;

. 7 (Vi) Investigative case files by investigators authorized pursuant to § 53.1-16; however,
8 nothing in this section shall prohibit the disclosure of information taken from inactive
8 reports in a form which does not reveal the identity of complainants or charging parties,

18 persons supplying information, confidential sources, or other individuals involved in the
11 investigation, or other specific operational details the disclosure of which would jeopardize
12 the security of a correctional facility or institution; nothing herein shall permit the
13 disclosure of materials otherwise exempt as set forth in subdivision 1 of subsection B of §
14 2.1-342 00~ ;
15 (vii) Logs or other documents containing information on movement of inmates or
18 employees; and
17 (viii) Documents disclosing contacts between inmates and law enforcement personnel.
18 Notwithstanding the provisions of this subdivision, reports and information regarding the
18 general operations of the Department, including notice that an escape has occurred, shall
28 be open to inspection and copying as provided in this section.
21 33. De &aIRes, adEiresses aB4 &tIleI: eIieBt speeifie iBtermatieB feI: Personal information,
ZZ as defined in § 2.1-379 of the Code, (i) filed with the Virginia Housing Development
Z3 Authority concerning individuals who have applied for or received loans or other housing
24 assistance or who have applied for occupancy. of or have o~cupied housing financed,
Z5 owned or otherwise assisted by the Virginia Housing Development Authority, or (ii)
21 concerning persoDS partidpating in or pet=S9B persons on' the waiting list for federally
27 funded rent-assistance programs ;- &eept tIlat . However, access to one's own information
28 shall not be denied.
29 34. Documents regarding the siting of hazardous waste facilities, except as provided in §
38 10.1-1441, if disclosure of them would have a detrimental effect upon the negotiating
31 position of a governing body or on the establishment of the terms, conditions and
3Z provisions of the siting agreement.
33 35. Appraisals and cost estimates of real properly subject to a proposed purchase, sale
34 or lease, prior to the completion of such purchase, sale or lease..
35 C. Neither any provision of this chapter nor any provision of Chapter 26 (§ 2.1-377 et
38 ~eq.) of this title shall be construed as denying public access to contracts between a public
37 official and a public body, other than" contracts seWing public employee employment
38 disputes held confidential as personnel records under subdivision 3 of subsection B of this
3t section, or to records of the position, job classification, official salary or rate of pay of,
48 and to records of the allowances or reimbursements for expenses paid to any public
41 officer, official or employee at any level of state, local or regional government in this
42 Commonwealth. The provisions of this subsection, however, shall not apply to records of
43 the official salaries or rates of pay of public employees whose annual rate of pay is
44 $10,000 or less.
45 § 2.1-343. Meetings to be public; notice of meetings; recordings; minutes; voting.-Except
48 as otherwise specifically provided by law and except as provided in §§ 2.1-344 and 2.1.,.345,
47 all meetings shall be public meetings , including meetings and work sessions during which
48 no votes are cast or any decisions made . Notice including the time, date and place of
41 each meeting shall be furnished to any citizen of this Commonwealth who requests such
58 information. Requests to be notified on a continual basis shall be made at least once a
51 year in writing and include name, address, Zip code and organization 01 the requestor.
52 Notice, reasonable und{!r the circumstance, of special or emergency meetings shall be
53 given contemporaneously with the notice provided members of the public body conducting
54 the meeting.
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1 Any person may photograph~ film? record or otherwise reproduce any portion of a
2 meeting required to be open. The public body conducting the meeting may adopt rules
3 governing the placement and use of equipment necessary lor broadcasting, photographing,
4 filming or recording a meeting to prevent interference with the proceedings.
5 Voting by secret or written ballot in an open meeting shall be a violation of this
6 chapter.
7 Minutes shall be recorded at all public meetings. However, minutes shall not be
8 required to be taken at deliberations of (i) standing and other coQ1IIlittees of the General
9 Assembly, (ii) legislative interim study commissions and committees, including the Virginia

10 Code Commission, (iii) ae Vir_Ria Ad!/isery Legislati¥e CeQRcil aaQ Hs cemm:ittees, ~
11 study committees or commissions appoi~ted by the Governor, or ~ (iv) study commissions
12 or study committees , or any other committees or subcommittees appointed by the
13 governing bodies or school boards of counties, cities and towns, except Where the
14 membership of any such stuEIy commission 91= stuEIy , committee or subcommittee inclUdes
15 IB9I=8 tAaA eae memser eI a tIH:ee lBem"er g01JenHag~~ sCAeel seare, IB9I=8 iAaa -tw&
16 memtJers ef a gSJJemiag 8ed¥ m: seBeel 89aI=Q a8'ltiag~ memBers ~ a majority of a the
17 governing body of the county, city or town or school board Ilasliag IB9I=8 iAaa ~
18 meml:lers. IafermatieB as te ae time aAQ pIaee ef eaeA meetiBg sAaII- Be farRisaes te aB¥
19 citizea ef. tAis GeRUR9awealtll wA& requests SQGA iaiermati9B. ReEisests te Be Realise ell a
20 c9Btisuai 9asis sIlaIl Be maQe at least 9RG8 a~ ill- writiag aAQ iBclllEle BaIR8; address,
21 zip Eede aAQ ergaaiatieR H ~ tegelBer witA aa aEle'l\l~e supply eI stamped
22 self addressed eavelepes.
23 § 2.1-343.1. Electronic communication meeting9 prohibited; exception, experimental
24 program.- A. It is a violation of this chapter for any pHHe political subdivision or any
25 governing body , authority, board, bureau, commission, district or agency of local
26 government to conduct a meeting wherein the public business is discussed or transacted
27 through telephonic, video, electronic or other communication means where the members
Z8 are not physically assembled.
29 B. Public bodies of the Commonwealth, as provided in the definition of ~~meetingU in §
30 2.1-341, but excluding any political subdivision or any governing body, authority, board,
31 bureau, commission, district or agency of local government, may conduct any meeting,
32 except executive or closed meetings held pursuant to § 2.1-344, wherein the public
33 business is discussed or transacted through telephonic or video means. For the purposes of
34 subsections B through G of this section, ~~ublic bodyU shall mean any state legislative
35 body, authority, board, bureau, commission, district or agency 01 the Commonwealth and
36 shall exclude ~hose of local governments.
37 Meetings conducted through telephonic or video means shall be on an experimental
38 basis commencing on July 1, 1989, and ending on June 30, 1991. The Director of the
39 Department of Information Technology shall submit an evaluation of the effectiveness of
40 meetings by telephonic or video means by public bodies of the Commonwealth prior to
41 January 1, 1992, to the Governor and the General Assembly.
42 C. Notice of any meetings held pursuant to this section shall be provided at least
43 thirty days in advance of the date scheduled lor the meeting. The notice shall include the
44 date, time, place and purpose for the meeting and shall identify the location or locations
45 for the meeting. All locations for the meeting shall be made accessible to the public. All
46 persons attending the meeting at any of the meeting locations shall be afforded the same
47 opportunity to address the public body as persons attending the primary or central
48 location. Any interruption in the telephonic or video broadcast of the meeting shall result
49 in the suspension 01 action at the meeting until repairs are made and public access
50 restored.
51 Thirty-day notice shall not be required for telephonic 'or video meetings continued to
52 address an emergency situation as provided in subsection F of this section or to conclude
53 the agenda of a telepl:zonic or video meeting of the public body for which the proper
54 notice has been given, when the date, ~ime, place and purpose 01 the continued meeting
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1 are set during the meeting prior to adjournment.
2 The public body shaD provide the Director of the Department of Information
3 Technology with notice of all public meetings held through' telephonic or video means
4 pursuant to this section.
S D. An agenda and materials which will be distributed to members of the public body
6 and which have been made available to the staff of the public body in sufficient time for
7 duplication and forwarding to all location sites where public access will be provided shall
8 be made available to the public at the time of the meeting. kfinutes of all meetings held
9 by telephonic or video means shall be recorded as required by § 2.1-343. Votes taken

18 during any meeting conducted through telephonic or video 'means shall be recorded by
11 name in roll-call fashion and included in the minutes. In at:!di~ion, the public body shall
12 make an audio recording of the meeting, if a telephonic medium is used, or an
13 audio/Visual recording, if the meeting is held by video means. The recording shall be
14 preserved by the public body for a period of three years foOowing' the 'date of the meeting
15 and shall be available to the public.
18 E. No more than twenty-five percent of all meetings held annually, including meetings
17 of any ad hoc or standing committees, may be held by telephonic or video means. Any

18 public body which meets by telephonic or video means shall file with the Director of the
19 Department of Information Technology by July 1 01 each year a statement identifying the
28 total number of meetings held during the preceding fiscal year, the dates on which the
21 meetings were held and the number and purpose of those conducted through telephonic or
22 video means.
23 F. Notwithstanding the limitations imposed by subsection E of this section, a public
24 body may meet by telephonic or video means as. often as needed if an emergency exists
25 and the public body is unable to meet in regular session. As used in this subsection
28 Uemergency" means an unforeseen circumstance rendering· the notice required by this
27 section~ or by § 2.1"-343 of this chapter~ impossible or impracticable and which
28 circumstance requires immediate action. Public bodies conducting emergency meetings
29 through telephonic or video means shall comply with the provisions of subsection D
30 requiring minutes, recordation and preservation of the audio or audio/Visual recording 01
31 the meeting. The basis for the emergency shall be stated in the minutes.
32 G. The provisions of this section establish a two-year experimental program designed to
33 evaluate the effectiveness of meetings by telephonic or video means by public bodies of
34 the Commonwealth. Meetings by telephonic or video means shall be prohibited on and
35 after July 1, 1991, unless the provisions of this section pertaining to the termination of
36 this experimental program are amended a~d reenacted by the General Assembly.
37 § 2.1-344. Executive or closed meetings.-A. 8Meeutive Public bodies are not required to
38 conduct executive or closed meetings IB8¥ . However, should a public body determine that
39 an executive or closed meeting is desirable, such meeting shall· be held only for the
48 following purposes:
41 1. Discussion or consideration of or interviews of prospective candidates for
42 employment, assignment, appointment, promotion, performance, demotion, salaries,
43 disciplining or resignation of specific public officers, appointees or employees of any public
44 body, and evaluation of performance of departments or schools of state institutions of
45 higher education where such matters regarding such specific individuals might be affected
48 by such evaluation. Any teacher shall be permitted to be present during an executive
47 session or closed meeting in which there is a discussion or consideration of a disciplinary
48 matter; which involves the teacher and some student or students ; and the student or
49 students involved in the matter are present r , provided the teacher makes a written
51 request to be present to the presiding officer of the appropriate board.
51 2. Discussion or' consideration of admission or disciplinary matters concerning any
S2 student or students of any state institution of higher education or any state school system.
53 However, any such student and legal counsel and, if the student is a minor, the student's
54 parents or legal guardians, shall be permitted to be present during the taking of testimony
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1 or presentation of evidence at an executive or closed meeting, If such student, parents or
2 guardians so request in writing r and such request is submitted to the presiding officer of
3 the' appropriate board.
4 3. Discussion or consideration of the condition, acquisition or use of real property for
5 public purpose, or of the disposition of publicly held property, or of plans for the future of
6 a state institution of higher education which could affect the value of property owned or
7 desirable for ownership by such institution.
S 4. The protection of the privacy of individuals in personal ma~ers Dot related to public
8 business.

10 5.' Discussion concerning a prospective business or industry where no previous
11 announcement has been made of tile business' or industry's interest in locating in the
12 community.
13 6. The investing of public funds where competition or bargaining is involved, where if
14 made public initially the fmanciaI interest of the governmental unit would be adversely
15 affected.
16 7. Consultation with legal counsel and briefings by staff members, consultants or
17 attorneys, pertaining to actual or psteRBa! probable litigation, or other specific legal matters
18 within the jarisEliGtisR &f iH puIHi& 8e4y; aB4 diseussi9BS ~ ceBSideF8B98 eI SHeA matteR
19 witlloat tAe preseDce eI e9\lsselt &taft; ceBS\ll&aBts, m: atteFReys requiring the provision of
20 legal advice by counsel .
21 8. In the case of boards of visitors of state institutions of higher educatioD, discussion or
22 consideration of matters relating to gifts, bequests and fund-raising activities, and grants
23 and contracts for services or work to be performed by such institution. However, the terms
24 and conditions of any such gifts, bequests, grants and contracts made by a foreign
2S government, a foreign legal entity or a foreign person and accepted by a state institution of
26 higher education shall be SUbject to public disclosure upon written request to the
27 appropriate board of visitors. For the purpose of this subdivision, (i) "foreign government"
28 means any government other than the United States government or the government of a
29 state or a political subdivision thereof; (il) uforeign legal entity" meaDS any legal entity
.30 created under the laws of the United States or of any state thereof if a majority of the
31 ownership of the stock of such legal entity is owned by foreign governments or foreign
32 persons or if a majority of the membership of any such entity is composed of foreign
33 persons or foreign legal entities, or any legal entity created under the laws of a foreign
34 government; and (iii) "foreign person" means any individual who is Dot a citizen or
35 national of the United States or a trust territory or protectorate thereof.
36 9. In the case of the boards of trustees of the Virginia Museum of Fine Arts and the
37 Science Museum of Virginia, discussion or consideration of matters relating to specific gifts,
38 bequests, and grants.
39 10. Discussion or consideration of honorary degrees or special awards.
40 11. Discussion or consideration of tests or examinations or other documents excluded
41 from this chapter pursuant to § 2.1-342 B 9.
42 12. Discussion, consideration or review by the appropriate House or Senate committees
43 of possible disciplinary action against a member arising out of the possible inadequacy of
44 the disclosure statement filed by the member, provided the member may request in writing
45 that the committee meeting not be conducted in executive session.
46 13. Discussion of strategy with respect to the negotiation of a siting agreement or to
47 consider the terms, conditions, and provisions of a siting agreement if the governing body
48 in open meeting finds that an open meeting will have a detrimental effect upon the
49 negotiating position of the governing body or the establishment of, the terms, conditions and
50 provisions of the siting agreement, or both. All discussions with the applicant or its
51 representatives may be conducted in a closed meeting or executive session.
52 14. Discussion by the Governor and any economic advisory board reviewing forecasts of
53 economic actiVity and estimating general and nongeneral fund revenues.
54 J5. Discussion or consideration of medical and mental records excluded from this
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1 chapter pursuant to § 2.1-342 B 3.
2 & N& meetiag sAaII ~eC9me all e~eCQtive ~ cleseEl meetiag HBIess tAeI=e sBaD IHWe
3 geea recerded iA 9peB meetiBg aa affirmative ~ te tI1at eueet 8¥ tRe public 8eQy
4 aeldiq tRe meetia§; wAieA metieR sAaII state specifically tRe parpese eJ= purpeses
5 aereiRabetJe set IeJ:tA. m tIYs seeBeR wAieA are 19 Be tRe suBject ef tRe meetiag aBEl a
6 ~meat iBclaE1eEl is: tRe miBlItes eI tRe meetiBg wAieA sAaII make specific refereace te
7 tRe applicaBle eHRlptieR QI: e:sempti9RS as prelJideEl i& sabseCQ9a A ef tAis seeBeR ~ t
8 2.1 345. A geBeral refereBce t9 tRe pre¥isi9RS eI ais cilapter ·w t& tRe ex-empti9BS ef
8 saBsecti9B A sHIl Bet Be safficieBt te satisfy tRe Fe'lQiremeats lei: aA 8KeCQBsJe 9J: clases

18 meetiq. ~ public IKMIy B91diq saeA all e",ecati'/e * cleseEl meetiBg sBaB restrict Hs
11 c9BSiderati9R eI matters d-uriag tRe clesed perBeBB ~ ~ .aese paJl)eses specifically
12 elEemp~ed k&m tRe pre'.isieBS &f: ais CB8flier.
13 +Ile Betiee pre'lisieBS ef tIYs cllapter sIIaIl Bel~ t& secaB'/e· m: clesed meeH. ef
14 aRY pablic Bedy Ilekl~ lei: tRe paFf)ese eI. iBtentiewisg GaR.udates lei: tile pesitieB ef
15 aiel aElmiBistrawJ-8 effieer.~ paBUc geEI¥~ te aB¥ sueA eDtcuti'le m: CI988& meeBB8
18 lei: tile purpese ef iBterviewiq GaRdidMes sAaIl 8IHleUBce· i& aB epea meetiq iIlat sueA
17 eK8cuti'Je er classe meetiq 8IlaII Be Ilekl at a disclesed 9F lladiselesed leeatieB witlliB
18 fif.teea~ tBereafter. III Be eYeBi sIIaIl tRe puIHiG Hey iake aeBea eB matters discussed
19 iB saeA e:secuBve· &J= clessd meetiBg el'cept al a puIHiG meetiag lei: wIliGA B9Bee was 8i¥eB
28 pal'Suaat te f 2.1 343.
21 b. B. No resolutioD, ordinance, rule, contract, regulation or motion adopted, passed or
22 agreed to in an executive or closed· meeting shall become effective unless the pUblic body,
23 following the meeting, reconvenes in open meeting and takes a vote of the membership on
24 such resolution, ordinance, rule, contract, regulation or motion which shall have its
25 substance reasonably identified in the open meeting. Nothing in this section shall be
28 construed to require the board of directors of any authority created pursuant to the
27 Industrial Development and Revenue Bond Act (§ 15.1-1373 .et seq.), or any public body
Z8 empowered to issue industrial revenue bonds by general or special law, to identify a
29 business or industry to which subdivision A 5 of this section applies. However, such
38 business or industry must be identified as a matter of public record at least thirty days
31 prior to the actual date of the board's authorization of the sale or issuance of such bonds.
32 C. Public officers improperly selected due to the failure of the public body to comply
33 with the other provisions of this section shall be de facto officers and, as suchll their
34 official actions are valid until they obtain notice of the legal defect in their election.
35 D. Nothing in this section shall be construed to prevent the holding of conferences
36 between two or more public bodies, or th~ir representatives, but these conferences shall be
37 subject to the same regulations for holding executive or closed sessions as are applicable to
38 any other public body.
39 § 2.1-344.1. Call of closed or executive meetings; certification 'of proceedings.- A. No

40 meetings shall become an executive or closed meeting unless the public body proposing to
41 convene such meeting shall have taken an affirmative recorded vote in open session to
42 that effect, by motion stating specifically the purpose or purPoses which are to be the
43 subject of the meeting" and reasonably identifying the substance of the matters to be
44 discussed. A statement shaD be included in the minutes of the open meeting which shall
45 make specific reference to the applicable exemption or exemptions from open meeting
46 requirements provided in subsection A of § 2.1-344 or in § 2.1-345" and the matters
47 contained in such motion shall be set forth in those minutes. A general reference to the
48 provisions of this chapter or authorized exemptions from open meeting requirements shall
48 not be sufficient to satisfy the requirements for an executive or closed meeting.
58 B. The notice provisions of this chapter shall not apply to executive or closed meetings
51 of any public body 'held solely for the purpose of interviewing candidates for the position
52 of chief administrative officer. Prior to any such executive or closed meeting for the
53 purpose of interviewing candidates the public body shall announce in an open meeting
54 that such executive or closed meeting shall be held at a disclosed or undisclosed location
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1 within fifteen days thereafter.
2 C. The public body holding an executive or closed meeting shall restrict its
3 consideration of matters during the closed portions only to those purposes specificaUy
4 exempted from the provisions 01 this chapter.
5 D. At the conclusion of any executive or closed meeting convened hereunder, the
6 public body ho~ding such meeting shall reconvene in open session immediately thereafter
7 and shall take a roll call or other recorded vote to be included in the minutes of that
8 body, certifying that (i) only public business matters lawfully exempted from open meeting
9 requirements under this chapter, and (ii) only such public business matters as were

10 identified in the motion by which such executive or closed meeting was convened, were
11 discussed or considered in such meeting. Any member 01 the public body who believes
12 that there was a departure from the requirements 01 subsectzons A and B above, shaD so
13 state prior to the vote, indicating the substance of the departure that, in his jut!gment,
14 has taken place. The statement shaD be recorded in the minutes of the public body.
15 E. Failure 01 the certification required by subsection D, above, to receive the
16 affirmative vote of a majority of the members of the public body present during a closed
17 or executive session shaD not affect the validity or confidentiality of such meeting with
18 respect to matters considered therein in compliance with the provisions of this chapter.
19 The recorded vote and any statement made in connection therewith, shaD upon proper
20 authentication, constitute evidence in any proceeding brought to enforce this chapter.
21 F. A public body may permit nonmembers to attend an executive or closed meeting if
22 such persons are deemed necessary or if their presence will reasonably aid the public body
23 in its consideration of Q topic which is a subject of the meeting.
24 G. In no event may any public body take action on matters discussed in any executive
25 or closed meeting, except at a public meeting lor which notice was given as required by §
26 2.1-343.
27 H. ~inutes may be taken during executive or closed sessions of a public body, but
28 shaD not be required. Such minutes shaD not be subject to mandatory public disclosure.
29 § 2.1-345. Public bodies to which chapter inapplicable.-The provisions of' this chapter
30 shall not be applicable to ;
31 ~ t9~ [RepeaJeE1.]
32 ~ Parele parole boards i , petit juries i , grand juries i , and the Virginia State Crime
33 Commission.
34 ~ [Repealed.]
35 § 2.1-345.1. Chapter inapplicable under certain circumstances.- The provisions of this
36 chapter shall not be applicable when the requested information or material is the specific
37 subject of active litigation , the requestor is a party to the litigation and the request has
38 been initiated by or for the benefit of a party to that litigation and may be obtained
39 through discovery procedures.
40 § 2.1-346. Proceedings for enforcement of chapter.-Any person, including the
41 Commonwealth's attorney acting in his m: ~ official or individual capacity, denied the
42 rights and privileges conferred by this chapter may proceed to enforce 'such rights and
43 privileges (i) by filing a petition for mandamus or injunction, supported by an affidavit
44 showing good cause, addressed to the court of record of the county or city from which the
45 public body has been elected or appointed to serve and in which such rights and privileges
4& were so denied ~ or (ii) effective July J, 1990, by requesting an administrative review by
47 the Office of the Attorney General . Failure by any person to request and receive notice of
48 the time and place of meetings as provided in § 2.1-343 shall not preclude any person from
49 enforcing his or her rights and priVileges conferred by this chapter.
50 Effective July J~ J990~ any person who has been denied access to official records or
51 public meetings by the action 01 a public body pursuant to any provision of this chapter
52 may file a written request lor an administrative review by the Office of the Attorney
53 General within ten days 01 such denial. The administrative review request shaD set forth
54 with reasonable specificity (i) the nghts and privileges conferred by this chapter which
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1 were denied, (ii) the pertinent facts pertaining to such denial, (iii) copies of relevant
2 correspondence and (iv) the action taken by the public body. The person requesting
3 administrative review shall forward a copy of the administrative review request to the
4 public body which has denied access to its records or meetings contemporaneously with
5 the request for administrative review filed with the Attorney General.
I The Office of the Attorney General shall review the issues and facts pertaining to the
7 action taken by the public body and issue an opinion to the individual requesting the
8 review and the public body within thirty days as to whether the public body's action
9 prompting the review was in compliance with the chapter. The Office of the Attorney

10 General may decline to issue an opinion if it determines that a request lacks reasonable
11 specificity or is materially inaccurate in any significant respect, or if the Office has
12 rendered an opinion on the specific request within the attomey-client privilege. If the
13 public body's action was not in compliance with the chapter, the Office of the Attorney
14 General shall advise the public body on methods to conform its action. If the Office of the
15 Attorney General determines that records or other documents -hq.ve been withheld in
16 violation of the provisions of this chapter, the public body withholding sue.'z records or
17 documents shall provide them to the requesting party unless within seven days of receipt
18 of such determination the public body files a petition in circuit court for review of the
19 determination. The decision rendered by the Attorney General shall be admissible in
20 evidence.
21 The Office of the Attorney General shall publish monthly a synopsis ot each. review
22 conducted pursuant to this section. Copies of the synopsis shall be available upon request.
23 Persons denied the rights and privileges conferred by this chapter shall not be required
24 to request an administrative review pnor to filing a petition in circuit court. Any person
25 who elects to request administrative review may file a petition in an appropriate circuit
28 court only after the opinion by the Attorney General is rendered and the aOeged violation
27 of this chapter is not resolved to his satisfaction.
28 Any SQGIl. petition alleging~ denial of rights and privileges conferred by this chapter
29 by a board, bureau, commission, authority, district or agency of the state government or by
38 a standing or other committee of the General Assembly, shall be addressed to the Circuit
31 Court of the City of Richmond. SuGll A petition for mandamus or injunction under this
32 chapter shall be heard within seven days of the date when the same is made; provided, if
33 s:aEA the petition is made outside of the regular terms of the circuit court of a county
34 which is included in a judicial circuit with another county or counties, the hearing on sueA
35 the petition shall be given precedence on the docket of such court over all cases which
3& are not otherwise given precedence by law. SueA The petition shall allege with reasonable
37 ~pecificity the circumstances of the deniai of the rights and privileges conferred by this
38 chapter. Any decision of the Office of the Attorney General issued pursuant to this section
38 after July 1, 1990, shall be admissible in evidence. A single instance of denial of saeA the
40 rights and privileges conferred by this chapter shall be sufficient to invoke the remedies
41 granted herein. If the court finds the denial to be in violation of the provisions of this
42 chapter, the court~ shall award costs and reasonable attorney's fees to the petitioning
43 citizen. However, the award shall be discretionary with the court if the public body relied
44 upon an opinion of the Attorney General, or a decision of a court, with respect to such
45 denial, and the ";court finds that such opinion substantially supports the public body's
48 position. The burden of showing reliance and substantial support shall be on the p~blic

47 body. Such costs and fees shall be paid by the public body in violation of this chapter. The
48 court may award EesB aaQ reas9Baele attemey's fees t& iRe pa9IiG 99EIy if iRe eem:t fiBQs
49 tb:al iRe .peati9R was 8aseQ Qp&B a clearly iBadeqaate ease also impose appropriate
50 sanctions as provided in § 8.01-271.1 •
51 § 2.1-346.1. Violations and penalties.-In a proceeding commenced against members of
52 public bodies under § 2.1-346 for a violation of §§ 2.1-342, 2.1-343, 2.1-343.1 or § 2.1-344, the
53 court, if it finds that a violation was willfully and knowingly made, shall impose upon such
54 perseB 91= pers9BS member in his ~ a. individual capacity, whether a writ of mandamus



House Bill No. 1229 14

Cerk of the Senate

Passed By The Senate
without amendment 0
with amendment 0
substitute 0
substitute w/amdt 0

Date: 1

Official Use By Clerks
Passed By

The Bouse of Delegates
without amendment 0
with amendment 0
substitute 0
substitute w/amdt 0

.•.
Qerk of the House of Delegates

Date: _

1 or injunctive relief is awarded or not, a civil penalty of not less than $25 Dor more than
2 $iOO $1,000 t which amount shall be paid into the State Literary Fund.
3
4
5
8
7
8
8

10
11
12
13
14
15
18
17
18
It
21
21
22
Z3
24
ZS
2'
27
28
29
30
31
32
33
34
35
38
37
38
39
48
41
42
43
44
45
46
47
48
49
50
51
52
53
54



1989 SESSION
LD7301410

1 BOUSE BILL NO. 1229
2 AMENDMENT IN THE NATURE OF A SUBSTITUTE
3 (Proposed by the House Committee on General Laws
4 on January 26, 1989)
5 (Patron Prior to SUbstitute-Delegate ADelle)
6 A BILL to amend and reenact §§ 2.1-340.1, 2.1-341, 2.1-342, 2.1-343, 2.1-343.1, 2.1-344,
7 2.1-345, 2.1-346 and 2.1-346.1 of the Code of Virginia and to amend the Code of
8 Virginia by adding a section numbered 2.1-344.1, relating to the Virginia Freedom of
9 Information Act; penalty.

18 Be it enacted by the General Assembly of Virginia:
11 1. That §§ 2.1-340.1, 2.1-341, 2.1-342, 2.1-343, 2.1-343.1, 2.1-344, 2.1-345, 2.1-346 and 2.1-346.1
12 of the Code of Virginia are amended and reenacted and that the Code of Virginia is
13 amended by adding a section numbered 2.1-344.1 as follows:
14 § 2.1-340.1. Policy of chapter.- It is &Be p\lFPese eI &Be Geaeral .wembly By f)F9JJiE1i8g
15 By enacting this chapter te eBSQF8 te the General Assembly ensures the people of this
18 Commonwealth ready access to records in the custody of public officials and free entry to
17 meetings of public bodies wherein the business of the people is being conducted. Dis
18 Gilapter reeegaizes that &Be Committees or subcommittees of public bodies created to
19 perform delegated junctions of Cl public body or to advise a public body shall also conduct
20 their meetings and business pursuant to this chapter. The affairs of government are not
21 intended to be conducted in an atmosphere of secrecy since at all times the public is to be
22 the beneficiary of any action taken at any level of government ~ &Be eaQ tAat &Be
23 parpeses eI tAis Unless the public bOdy specifically elects ~o exercise an exemption
24 provided by this chapter or any other statute, every meeting shall be open to the public
25 and an reports~ documents and other matenQ/ shall be available for disclosure upon
26 request.
27 This chapter .~ Be t=ealizea, it shall be liberally construed to promote an increased
28 awareness by all persons of governmental activities and afford every opportunity to citizens
29 to witness the operations of government Any exception or exemption from applicability
30 shall be narrowly construed in order that no thing which should be public may be hidden
31 from any person.
32 Any ordinance adopted by a local governing body which conflicts with the provisions
33 01 this chapter shall be void.
34 § 2.1-341. Definitions.--The following terms, whenever used or referred to in this
3S chapter, shall have the following meanings ;- respeetitrely , unless a -different meaning
36 ciearly appears from the context:
37 "Executive meeting" or uclosed meeting" means a meeting from which the public is
38 excluded.
39 ~uMeeting" or "meetings" means the meetings including work sessions , when sitting
40 physically, or through telephonic or video equipment pursuant to § 2.1-343.1, as a body or
41 entity, or as an informal assemblage of (i) as many as three members, or (ii) a quorum, if
42 less than three, of the constituent membership, wherever held, with or without minutes
43 being taken, whether or not votes are cast, of any legislative body, authority, board,
44 bureau, commission, district or agency of the Commonwealth or of any political subdivision
45 of the Commonwealth, inclUding cities, towns and counties; municipal councils, governing
46 bodies of counties, school boards and planning commissions; boards of visitors of state
47 institutions of higher education; and other organizatioDS, corporations or agencies in the
48 Commonwealth, supported wholly or principally by pUblic funds. The notice provisions of
49 this chapter shall Dot apply to the said informal meetings or gatherings of the members of
50 the General Assembly. Nothing in this chapter shall be construed to make unlawful the
51 gathering or attendance of two or more members of a body or entity at any place or
52 function where DO part -of the purpose of such gathering or attendance is the discussion or
53 transaction of any public business, and such gathering or attendance was not called or
54 prearranged with any purpose of discussing or transacting any business of the body or
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1 entity. The gathen-ng of employees of a public body shall not be deemed a 44meeting"
2 subject to the provisions of this chapter.
3 . No meeting shall be conducted through telephonic, video, electronic or other
4 communication means where the members are not physically assembled to discuss or
5 transact public business, except as provided in § 2.1-343.1 or as may specifically be
6 provided in Title 34 54.1 for the summary suspension of professional licenses.
7 OO"Official records" means all written or printed books, papers, letters, documents,
8 maps and tapes, photographs, films, sound recordings, reports or other material, regardless
t of physical form or characteristics, prepared, owned, or in the possession of a public body

10 or any employee or officer of a public body in the transaction of public business.
11 ~ "EKeeative meetiag" 91= "clesed meetiBg" means a meetiBg IFem wAieA tAe pQslic is
12 eKclliSed. .
13 OO-"Open meeting" or "public meeting" means a meeting at which the public may be
14 present.
15 .(&t"Public body" means any of the groups, agencies or organizations enumerated in
16 susdivisioB 00- 9f the definition of 44meeting" as prOVided in this section , inclUding any
17 committees or subcommittees 01 the public body created to perform delegated functions 01
18 the public body or to advise the public body.
19 #t"Scholastic records" means those records, files, documents, and other materials
20 containing information aboJlt a student and maintained by a public body which is an
21 educational agency or institution or by a person acting for such agency or institution, bUt,
22 for the purpose of access by a student, does not include (i) financial records of a parent
23 or guardian nor (ii) records of instructional, supervisory, and administrative personnel and
24 educational personnel ancillary thereto, which are in the sole possession of the maker
ZS thereof and which are not accessible or revealed to any other person except a SUbstitute.
26 § 2.1-342. Official records to be open to inspection; procedure for requesting records
27 and responding to request; charges; exceptions to application of chapter.-A. Except as
28 otherwise specifically provided by law, all official records shall be open to inspection and
29 copying by any citizens of this Commonwealth during the regular office hours of the
30 custodian of such records. Access to such records shall not be denied to &BY sueA citizeB
31 citizens of this Commonwealth, B9I= te representatives of newspapers and magazines with
32 circulation in this Commonwealth, and representatives of radio and television stations
33 broadcasting in or into this Commonwealth. The custodian of such records shall take all
34 necessary precautions for their preservation and safekeeping. Any public body covered
35 under the provisions of this chapter shall make an initial response to citizens requesting
3& records open to inspection within tearteeB ~aleRdH five work days IFem after the receipt
37 of the request by the public body which is the custodian of the requested records . Such
38 citizen request shall designate the requested records with reasonable specificity. II tAe
39 requested records ~ pUBlic geQy is ~el\lEled fRHR tAe preYJisieBS &f. DHs cJaapt8r, tAe fMlelie
40 gedy te wAieB- tAe request is directed sAaII witlliB iO\lrteea ealeadar~ IFem tAe receipt
41 ~ tAe reqaest teaEler a writteB e~laRatioR as t9 wA¥ tH records He Bet availaele t& tAe
42 requestor. SQGA e&plaaatioR sAall make specific refereace t& tAe applicaBle pre'li6i9BS eI
43 tIHs c~apter 91= etAer Gede sectioRS wAieA make tAe reqllested reGards QBauailable. IB tAe
44 eveRt a EletermiaatioR ef tAe 8'l-ailaeility ef tAe reqllested records~ Bet 8e ma4e witIlia
45 tAe foynees. caJeaEiar day period, tAe puelic ~ te wAieA tAe request is directed sIlaD
46 iB~9nn tAe reijllestor as S\IeA ; aBQ sIlaD~ a& additi9sal tea c~eBdar~ iB wAieA te
47 mHe a determiB8tioR ef 8"Jailaeility. A specific reference to this chapter by the requesting
48 citizen in his records request shall not be necessary to invoke the time limits for response
49 by the public body. The response by the public body within such five work days shall be
50 one of the following responses:
51 1_ The requested records shall be provided to the requesting citizen.
52 2. If the public body determines that an exemption applies to all of the requested
53 records, it may refuse ~o release such records and provide to the requesting citizen a
54 written explanation as to why the records are not available with the explanation making
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1 specific reference to the applicable Code sections which make the requested records
2 exempt.
3 3. If the public body determines that an exemption applies to a portion of the
4 requested records~ it may delete or excise that portion of the records to which an
5 exemption applies, disclose the remainder of the requested records and provide to the
6 requesting citizen a written explanation as to why these portions of the record are not
7 available to the requesting citizen with the explanation making specific reference to the
8 applicable Code sections which make that portion of the requested records exempt. Any

9 reasonablj' segregatable portion of an official record shall be provided to any person
10 requesting the record after the deletion of the exempt portion.
11 4. If the public body determines that it is practically impossible to provide the
12 requested records or to determine whether they are available within the five-work-day
13 period, the public body shall so inform the requesting citizen and shall have an additional
14 seven work days in which to provide one of the three preceeding responses.
15 The public body may make reasonable charges" for the copying aaQ , search time and
16 computer time expended in the supplying of such records; however, ill A9 eveat sAaIl such
17 charges shall not exceed the actual cost to the public body in supplying such records,
18 except that the public body may charge, on a pro rata per acre basis, for the cost of
19 creating topographical maps developed by the public body, for such maps or portions
20 thereof, which encompass a contiguous area greater than fifty acres. Such charges for the
21 supplying of requested records shall be estimated in advance at the request of the citizen.
22 The public body may require the advance payment of charges which are subject to
23 advance determination.
24 In any case where a public body determines in advance. that search and copying
25 charges for producing the requested documents are likely to exceed $200~ the public body
26 may, before continuing to process the request~ require the citizen requesting the
27 information to agree to payment of an amount not to exceed the advance determination
28 by five percent. The period within which the public body must respond under this section
29 shall be tolled tor the amount of time that elapses between notice of the advance
30 determination and the response of the citizen requesting the information.
31 Official records maintained by a public body on a computer or other electronic data
32 processing system which are available to the public under the provisions of this chapter
33 shall be made reasonably accessible to the public at reasonable cost.
34 Public bodies shall not be required to create or prepare a particular requested record if
35 it does not already exist. Public bodies may, but shall not be required to, abstract or
36 summarize information from official records or convert an official record available in one
37 form into another form at the request of the citizen.
38 Failure to make any response to a request for records shall be a violation of this
39 chapter and deemed a denial of the request.
40 B. The following records are exclUded from the provisions of this chapter but may be
41 disclosed by the custodian in his discretion, except where such disclosure is prohibited by
42 law:
43 1. Memoranda, correspondence, evidence and complaints related to criminal
44 investigations; reports SUbmitted to the state and local police, to investigators authorized
45 pursuant to § 53.1-16 and to the campus police departments of public institutions of higher
46 education as established by Chapter 17 (§ 23-232 et seq.) of Title 23 in confidence; and all
47 records of persons imprisoned in penal institutions in this Commonwealth provided such
48 records relate to the sai4 imprisonment. Information in the custody of law-enforcement
49 officials reiative to the identity of any individual other than a juvenile who is arrested and
50 charged, and the status of the charge or arrest, shall not be excluded from the provisions
51 of this chapter.
52 2. Confidential records of all investigations of applications for licensees and all licenses
53 made by or submitted to. the Alcoholic Beverage Control Board.
54 3. State income , business, and estate tax returns, personal property tax returns,
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1 scholastic records and personnel records containing information concerning identifiable
2 individuals, except that such access shall not be denied to the person who is the sUbject
3 thereof, and medical and mental records, except that such records can be personally
4 reviewed by the sUbject person or a physician of the sUbject person's choice; however, the
5 sUbject person's mental records may not be personally reviewed by such person when the
6 subject person's treating physician has made a part of such person's records a written
7 statement that in his opinion a review of such records by the subject person would be
8 injurious to the sUbject person's physical or mental health or well-being. .
9 Where the person who is the subject of medical records is confined in a state or local

10 correctional facility, the administrator or chief medical officer of such facility may assert
11 such confined person's right of access to the medical records if the administrator or chief
12 medical officer has reasonable cause to -believe that such confined person has an infectious
13 disease or other medical condition from which other persons so confined need to be
14 protected. Medical records shall be reviewed only and shall not be copied by such
15 administrator or chief medical officer. The information in the medical records of a person
16 so confined shall continue to be confidential and shall not be -disclosed to any person
17 except the subject by the administrator or chief medical officer of the facility or except as
18 provided by law.
19 For the purposes of this chapter such statistical summaries of incidents and statistical
20 data concerning patient abuse as may be compiled by the Commissioner of the Department
21 of Mental Health, Mental Retardation and Substance Abuse Services shall be open to
22 inspection and releasable as provided in subsection A of this section. No such summaries
23 or data shall include any patient identifying information. Where the person Who is the
24 subject of scholastic or medical and mental records is under the age of eighteen, his right
25 of access may be asserted only by his guardian ; or his parent, including a noncustodial
26 parent, unless such parent's parental rights have been terminated or a court of competent
27 jurisdiction has restricted or denied such access. In instances Where the person Who is the
28 subject thereof is an emancipated minor or a student in a state-supported institution of
29 higher education such right of access may be asserted by the subject person.
30 4. Memoranda, working papers and correspondence held or requested by members of
31 the General Assembly or by the office of the Governor or Lieutenant Governor, Attorney
32 General or the mayor or other chief executive officer of any political subdivision of the
33 Commonwealth or the president or other chief executive officer of any state-supported
34 institutions of higher education.
35 5. Written opinions of the city aBEl ~ county and town attorneys of the cities, counties
36 and towns in the Commonwealth and any .other writing protected by the attomey-client
37 privilege.
38 6. Memoranda, working papers and records compiled specifically for use in litigation or
39 as a part of an active administrative investigation concerning a matter which is properly
40 the subject of an executive or closed meeting under § 2.1-344 and material furnished in
41 confidence with respect thereto.
42 7. Confidential letters and statements of recommendation placed in the records of
43 educational agencies or institutions respecting (i) admission to any educational agency or
44 institution, (ii) an application for employment, or (iii) receipt of an honor or honorary
45 recognition.
48 8. Library records which can be used to identify both (i) any library patron who has
47 borrowed material from a library and (ii) the material such patron borrowed.
48 9. Any test or examination used, administered or prepared by any public body for
49 purposes of evaluation of (i) any student or any student's performance, (ii) any employee
50 or employment seeker's qualifications or aptitude for employment, retention, or promotion,
51 or (iii) qualifications for any license or certificate issued by any public body.
52 As used in this subdivision 9, "test or examination" shall include (i) any scoring key for
53 any such test or examination, and (ii) any other document Which would jeopardize the
54 security of such test or- examination. Nothing contained in this subdivision 9 shall prohibit



5 Substitute for H.B. 1229

1 the release of test scores or results as provided by law, or limit access to individual
2 records as is provided by law. However, the SUbject of such employment tests shall be
3 entitled to review and inspect all documents relative to his performance on such
4 employment tests.
5 When, in the reasonable opinion of such public body, any such test or examination no
6 longer has any potential for future use, and the security of future tests or examinations
7 will not be jeopardized, such test or examination shall be made available to the public.
S However, minimum competency tests administered to public school children shall be made
9 available to the public contemporaneously with statewide release of the scores of those

10 taking such tests, but in no event shall such tests be made available to the public later
11 than six months after the administration of such tests.
12 10. Applications for admission to examinations or for licensure and scoring records
13 maintained by the Department of Health Regulatery Beards Professions or any board in
14 that department on individual licensees or applicants. However, such material may be
15 made available dUring normal working hours for copying, at the requestors expense, by the
16 individual who is SUbject thereof, in the offices of the Department of Health R:e§Qlatory
17 BearElB Professions or in the offices of any health regulatory board, whichever may possess
18 the material.
19 11. Records of active investigations being conducted by the Department of Health
20 Regulatery Beards Professions or by any health regulatory board in the Commonwealth.
21 12. Memoranda, legal opinions, working papers and r~cords recorded in or compiled
22 exclusively for executive or closed meetings lawfully held pursuant to § 2.1-344.
23 13. Reports, documentary evidence and other information as specified in §§ 2.1-373.2
24 and 63.1-55.4.
2S 14. Proprietary information gathered by or for the Virginia Port Authority as provided
26 in t i~.l 134.1 ~ § 62.1-132.4 or § 62.1-134.1 •
27 15. Contract cost estimates prepared for the confidential use of the Department of
28 Transportation in awarding contracts for construction or the purchase of goods or services
29 and records, documents and automated systems prepared for the Department's Bid Analysis
30 and Monitoring Program.
31 16. Vendor proprietary information software which may be in the official records of a
32 pUblic body. For the purpose of this. section, "vendor proprietary software" means computer
33 programs acquired from a vendor for purposes of processing data for agencies or political
34 subdivisions of this Commonwealth.
35 17. Data, records or information of a proprietary nature produced or collected by or
36 for faCUlty or staff of state institutions of higher learning, other than the institutions'
37 fl~anciaI or administrative records, in the conduct of or as a result of study or research on
38 medical, scientific, technical or scholarly issues, whether sponsored by the institution alone
39 or in conjunction with a governmental body or a private concern, where such data, records
40 or information have not been publicly released, published, copyrighted or patented.
41 18. Financial statements not publicly available filed with applications for industrial
42 development financings.
43 19. Lists of registered owners of bonds issued by a political subdivision of the
44 Commonwealth, Whether the lists are maintained by the political subdivision itself or by a
45 single fiduciary designated by the political subdivision.
46 20. Confidential proprietary records, voluntarily provided by private business to the
47 Division of Tourism of the Department of Economic Development, used by that Division
48 periodically to indicate to the public statistical information on tourism visitation to Virginia
49 attractions and accommodations.
50 21. Information Which meets the criteria for being filed as confidential under the Toxic
51 Substances Information Act (§ 32.1-239 et seq.), regardless of how or when it is used by
52 authorized persons in regulatory processes.
53 22. Documents as specified in § 58.1-3.
54 23. Confidential records, including victim identity, provided to or obtained by staff in a
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1 rape crisis center or a program for battered spouses.
2 24. Computer software developed by or for a state agency, state-supported institution of
3 higher education or political subdivision of the Commonwealth.
4 25. Investigator notes, and other correspondence and information, furnished in
5 confidence with respect to an active investigation of individual employment discrimination
6 complaints made to the Department of Personnel and Training; however, nothing in this
7 section shall prohibit the disclosure of information taken from inactive reports in a form
8 which does not reveal the identity of charging parties, persons supplying the information or
9 other individuals involved in the investigation.

10 26. Fisheries data Which would permit identification of any person or vessel, except
11 when required by court order as specified in § 28.1-23.2.
12 27. Records of active investigations' being conducted by the Department of Medical
13 Assistance Services pursuant to Chapter 10 (§ 32.1-323 et seq.) of Title 32.1.
14 28. Documents and writings furnished by a member of the General Assembly to a
15 meeting of a standing committee, special committee or subcommittee of his house
18 established solely for the purpose of reviewing members' annual disclosure statements and
17 suppoJ1jng materials filed under § 2.1-639.40 o.r of formUlating advisory opinions to
18 members on standards of condUCt, or both.
19 29. Customer account information of a public utility affiliated with a political subdivision
20 of the Commonwealth, inclUding the customer's name and service address, but excluding
21 the amount of utility service provided and the amount of money paid for such utility
22 service.
Z3 30. Investigative notes and other correspondence and information furnished in
24 confidence with respect to an investigation or conciliation process involving an alleged
25 unlawful discriminatory practice under the Virginia Human Rights Act (§ 2.1-714 et seq.);
26 however, nothing in this section shall prohibit the distribution of information taken from
27 inactive reports in a form which does not reveal the identity of the parties involved or
28 other persons supplying information.
29 31. Investigative notes; proprietary information not published, copyrighted or patented;
30 information obtained from employee personnel records; personally identifiable information
31 regarding residents, clients or other recipients of services; and other correspondence and
32 information furnished in confidence to the Department of Social Services in connection with
33 an active investigation of an applicant or licensee pursuant to Chapters 9 (§ 63.1-172 et
34 seq.) and 10 (§ 63.1-195 et seq.) of Title 63.1; however, nothing in this section shall prohibit
35 disclosure of information from the records of completed investigations in a form that does
38 not reveal the identity of complainants, pe~ons supplying information, or other individUals
37 involved in the investigation.
38 32. Reports, manuals, specifications, documents, minutes or recordings of staff meetings
39 or other information or materials of the Virginia Board of CorrectioDS, the Virginia
40 Department of Corrections or any institution thereof to the extent, as determined by the
41 Director of the Department of Corrections or his designee, that disclosure or public
42 dissemination of such materials would jeopardize the security of any correctional facility or
43 institution, as follows:
44 (i) Security manuals, including emergency plans that are a part thereof;
4S (ii) Engineering and architectural drawings of correctional facilities, and operational
46 specifications of security systems utilized by the Department, provided the general
47 descriptions of such security systems, cost and quality shall be mad~ available to the
48 public;
49 (iii) Training manuals designed for correctional facilities to .tne extent that they address
50 procedures for institutional security, emergency plans and security equipment;
51 (iv) Internal security audits of correctional facilities, but only to the extent that they
52 specifically disclose matters described in (i), (ii) , or (iii) above or other specific
53 operational details the 4isclosure of which would jeopardiZe the security of a correctional
54 facility or institution;
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1 (v) Minutes or recordings of divisional, regional and institutional staff meetings or
2 portions thereof to the extent that such minutes deal with security issues listed in (i), (ii),

"3 (iii), and (iv) of this subdivision;
4 (Vi) Investigative case files by investigators authorized pursuant to § 53.1-16; however,
5 nothing in this section shall prohibit the disclosure of information taken from inactive
6 reports in a form which does not reveal the identity of complainants or charging parties,

. 7 persons supplying information, confidential sources, or other individuals involved in the
8 investigation, or other specific operational details the disclosure of which would jeopardize
9 the security of a correctional facility or institution; nothing herein shall permit the

10' disclosure of materials otherwise exempt as set forth in subdivision 1 of subsection B of §
11 2.1-342 00 m ;
12 (vii) Logs or other documents containing information on movement of inmates or
13 employees; and
14 (viii) Documents disclosing contacts between inmates and law enforcement personnel.
15 Notwithstanding the provisions of this SUbdivision, reports and information regarding the
16 general operations of the Department, including notice that an escape has occurred, shall
17 be open to inspection and copying as provided in this section.
18 33. +Be aames, addresses aaQ &tIleI: eIieRt specific isennatieR lei: Personal information,
19 as defined in § 2.1-379 01 the Code, (i) filed with the Virginia Housing Development
20 Authority concerning individuals who have applied lor or received loans or other housing
21 assistance or who have applied for occupancy 01 or have occupied housing financed,
22 owned or otherwise assisted by the Virginia Housing Development Authority, or (ii)
23 concerning persons participating in or perseB persons on the waiting list for federally
24 funded rent-assistance programs ; e~cept tAat . However, access to one's own information
25 shall not be denied.
26 34. Documents regarding the siting of hazardous waste facilities, except as provided in §
27 10.1-1441, if disclosure of them would have a detrimental effect upon the negotiating
28 position of a governing body or on the establishment of the terms, conditions and
29 provisions of the siting agreement.
30 35. Appraisals and cost estimates of real property subject to a proposed purchase, sale
31 or lease, prior to the completion of such purchase, sale or lease.
32 36. Records containing information on the site specific location of rare, threatened,
33 endangered or otherwise imperiled plant and animal species, natural communities, caves,
34 and significant historic and archaeological sites if, in the opinion of the public body which
35 has the responsibility for such information, disclosure of the information would jeopardize
36 the continued existence or the integrity of the resource. This exemption shall not apply to
37 requests from the owner of the land upon which the resource is located.
38 37. Official records, memoranda, working papers~ graphics~ video or audio tapes,
39 production models, data and information of a proprietary nature produced by or for or
40 collected by or for the State Lottery Department relating to matters of a specific lottery
41 game design, development~ production, operation, ticket price, prize structure, manner 01
42 selecting the winning ticket~ manner of payment of prizes to holders of winning tickets,
43 frequency of drawings or selections 01 winning tickets, odds 01 winning, advertising, or
44 marketing, where such official records have not been publicly released, published,
45 copyrighted or patented. Whether released, published or copyrighted, all game-related
46 information shall be subject to public disclosure under this chapter upon the first day of
47 sales for the specific lottery game to which it pertains.
48 38. Official records of studies and investigations by the State Lottery Department of (i)

49 lottery agents, (ii) lottery vendors, (iii) lottery crimes under §§ 58.1-4014 through 58.1-4018,
50 (iv) defects in the law or regulations which cause abuses in the administration and
51 operation of the lottery and any evasions 01 such provisions, or (v) use of the lottery as a
52 subterfuge for organize'! crime and illegal gambling where such official records have not
53 been publicly released, published or copyrighted. All studies and investigations refen-ed to
54 under subdivisions (iii), (tv) and (v) shall be subject to public disclosure under this chapter
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1 upon completion of the study or investigation.
2 C. Neither any provision of this chapter nor any provISion of Chapter 26 (§ 2.1-377 et
3 seq.) of this title shall be construed as denying public access to contracts between a public
4 official and a public body, other than contracts settling public employee employment
5 disputes held confidential as personnel records under sUbdivision 3 of subsection B of this
6 section, or to records of the position, job classification, official salary or rate of pay of,
7 and to records of the allowances or reimbursements for expenses paid to any public
8 officer, official or employee at any level of state, local or regional government in this
9 Commonwealth. The provisions of this subsection, however, shall not apply to records of

10 the official salaries or rates of pay of public employees whose annual rate of pay is
11 $10,000 or less.
12 § 2.1-343. Meetings to be public; noti'ce of meetings; recordings; minutes; voting.-Except
13 as otherwise specifically provided by law and except as provided in §§ 2.1-344 and 2.1-345,
14 all meetings shall be public meetings, including meetings and work sessions during which
15 no votes are cast or any decisions made . Notice including the ~ime, date and place 01
16 each meeting shall be furnished to any citizen of this Commonwealth who requests such
17 information. Requests to be notified on a continual basis shall be made at least once a
18 year in writing and include name, address, zip code and organization of the requestor.
19 Notice, reasonable under the circumstance, of special or emergency meetings shall be
20 given contemporaneously with the notice provided members of the public body conducting
21 the meeting.
22 Any person may photograph, fz1m, record or otherwise reproduce any portion of a
23 meeting required to be open. The public body conducting the meeting may adopt rules
24 governing the placement and use of equipment necessary for broadcasting, photographing,
25 filming or recording a meeting to prevent interference with the proceedings.
26 Voting by secret or wn-tten ballot in an open meeting shall be a violation of this
27 chapter.
28 Minutes shall be recorded at all public meetings. However, minutes shall not be
29 required to be taken at deliberations of (i) standing and other committees of the General
30 Assembly, (ii) legislative interim study commissions and committees, including the Virginia
31 Code Commission, (iii) ~ Vir_Ria Advisery Le_slati'Je C9UBCil aaQ Hs cemmittees, 00
32 study committees or commissions appointed by the Governor, or ~ (iv) study commissions
33 or study committees , or any other committees or subcommittees appointed by the
34 governing bodies or school boards of counties, cities and towns, except where the
35 membership of any such~ commission ~ st\lEIy , committee or subcommittee includes
36 meI=e tAaA &Be memBer ef a iIH:ee member .gE)'leraiag &eEIy ~ SC8991 8eard,~ 0!aA tw&
37 memBers ef a gev:erniAg geEIy ~ SCA991 &eaRl- aaviRg leaF memBers &J: a majority of a the
38 governing body of the county, city or town or school board Ilaviag ~ tAaa ~
39 memsers. Iafermati9B as te ~ time aaQ pIaee &f. eaeA meetiag sIlaII Be Rlraisl1eEl t& &BY
40 citizea &f tAis Cemm9Rwealtll wA& requests SHeA iaf9rmati9B. Requests te Be B9Bfied ea a
41 coatiRual Basis sBaD De ma4e at least eaee a~ iB writiag aaQ iBcl\Jde $lame, address,
42 zip eeEIe aaQ 9rgaBizati9B it aay, tegetAer wHA as 3eeEIU3te supply ef stamped
43 self addressed eavelepes.
44 § 2.1-343.1. Electronic communication meetings prohibited; exception, experimental
45 program.- A. It is a violation of this chapter for any pUBlic political subdivision or any
46 governing body , authority, board, bureau, commission, district or agency 01 local
47 government to conduct a meeting wherein the public business is discussed or transacted
48 through telephonic, Video, electronic or other communication means where the members
49 are not physically assembled.
50 B. Public bodies of the Commonwealth, as provided in the definition of "meeting" in §
51 2.1-341, but excluding any political subdivision or any governing body, authority, board,
52 bureau, commission, district or agency of local government, may conduct any meeting,
53 except executive or closed meetings held pursuant to § 2.1-344, wherein the public
54 business is discussed or transacted through telephonic or video means..For the purposes of
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1 subsections B through G of this section, 44public body" shaD mean any state legislative
2 body, authority, board, bureau, commission, district or agency of the Commonwealth and

.3 shall exclude those of local governments.
4 Meetings conducted through telephonic or video means shall be on an experimental
5 basis commencing on July 1, 1989, and ending on June 30, 1991. The Director 0; tile

6 Department of Information Technology shall submit an evaluation ot the effectiveness of
7 meetings by telephonic or video means by public bodies ot the Commonwealth prior to
8 January 1, 1992, to the Governor and the General Assembly.
9 C. Notice of any meetings held pursuant to this section shall be provided at least

10 thirty days in advance 01 the date scheduled for the meeting. The notice shall include the
11 date, time, place and purpose for the meeting and shall identify the location or locations
12 tor the meeting. All locations for the meeting shall be made accessible to the public. All
13 persons attending the meeting at any of the meeting locations shall be afforded the same
14 opportunity to address the public body as persons attending the primary or central
15 location. Any interruption in the telephonic or video broadcast of the meeting shall result
16 in the suspension of action at the meeting untzl repairs are made and public access
17 restored.
18 Thirty-day notice shall not be required for telephonic or video meetings continued to
19 address an emergency situation as provided in subsection F of this section or to conclude
20 the agenda of a telephonic or video meeting of the public body for which the proper
21 notice has been given, when the date, time, place and purpose of the continued meeting
22 are set during the meeting prior to adjournment.
23 The public body shall provide the Director of the Department of Information
24 Technology with notice ot all public meetings held through. telephonic or video means
25 pursuant to this section. .
26 D. An agenda and materials which will be distributed to members of the public body
27 and which have been made available to the staff of the public body in sufficient time for
28 duplication and forwarding to all location sites where public access will be provided shall
29 be made available to the public at the time of the meeting. /Minutes of all meetings held
30 by telephonic or video means shall be recorded as required by § 2.1-343. Votes taken
31 during any meeting conducted through telephonic or video means shall be recorded by
32 name in roO-call fashion and included in the minutes. In addition, the public body shall
33 make an audio recording of the meeting, if a telephonic medium is used, or an
34 audio/Visual recording, if the meeting is held by video means. The recording shall be
35 preserved by the public body for a period of three years following the date of the meeting
36 and shall be available to the public.
37 E. No more than twenty-five percent ot all meetings held annually by a public body,
38 including meetings of any ad hoc or standing committees, may be held by telephonic or
39 video means. Any public body which meets by telephonic or video means shall file with
40 the Director of the Department ot Information Technology by July 1 of each year a
41 statement identifying the total number of meetings held dUring the preceding fiscal year~

42 the dates on which the meetings were held and the number and purpose 01 those
43 conducted through telephonic or video means.
44 F. Notwithstanding the limitations imposed by subsection E ot this section, a public
45 body may meet py telephonic or video means as often as needed if an emergency exists
46 and the public body is unable to meet in regular session. As used in this subsection
47 _4emergency" means an unforeseen circumstance rendering the notice required by this
48 section, or by § 2.1-343 of this chapter, impossible or impracticable and which
49 circumstance requires immediate action. Public bodies conducting emergency meetings
SO through telephonic or video means shall comply with the provisions of subsection D
51 requiring minutes, recordation and preservation of the audio or audio/Visual recording ot
52 the meeting. The basis for the emergency shall be stated in the minutes.
53 G. The provisions of this section establish a two-year experimental program designed to
54 evaluate the effectiveness ot meetings by telephonic or video means by public bodies of
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1 the CommonlA/ealth. Meetings by telephonic or video means shall be prohibited on and
2 after July 1, 1991, unless the provisions of this section pertaining to the termination of
3 this experimental program are amended and reenacted by the General Assembly.
4 § 2.1-344. Executive or closed meetings.-A. E~eCQtive Public bodies are not required to
5 conduct executive or closed meetings may. . However, should a public body determine that
6 an executive or closed meeting is desirable, such meeting shall be held only for the
7 following purposes:
8 1. Discussion or consideration of or interviews of prospective candidates for
9 employment, assignment, appointment, promotion, performance, demotion, salaries,

10 disciplining or resignation of specific public officers, appointees or employees of any public
11 body, and evaluation of performance of departments or schools of state institutions of
12 higher education Where such matters regarding such specific individuals might be affected
13 by such evaluation. Any teacher shall be permitted to be present during an executive
14 session or closed meeting in Which there is a discussion or consideration of a disciplinary
15 matter ;- which involves the teacher and some stUdent or students ; and the student or
16 students involved in the matter are present i' , provided the teacher makes a written
17 request to be present to the presiding officer of the appropriate board.
18 2. Discussion or consideration of admission or disciplinary matters concerning any
19 student or students of any state institution of higher education or any state school system.
20 However, any such student and legal counsel and, if the student is- a minor, the student's
21 parents or legal guardians, shall be permitted to be present during the taking of testimony
22 or presentation of evidence at an executive or closed meeting, if such student, parents or
23 guardians so request in writing ; and such request is submitted to the presiding officer of
24 the appropriate board.
25 3. Discussion or consideration of the condition, acquisition or use of real property for
26 public purpose, or of the disposition of publicly held property, or of plans for the future of
27 a state institution of higher education Which could affect the value of property owned or
28 desirable for ownership by such institution.
29 4. The protection of the privacy of individUals in personal matters not related to public
38 business.
31 5. Discussion concerning a prospective business or industry where no previous
32 announcement has been made of the bUSiness' or industry's interest in locating in the
33 community.
34 6. The investing of public funds where competition or bargaining is involved, where if
35 made public initially the financial interest of the governmental unit would be adversely
36 affected. .
37 7.. Consultation with legal counsel and briefings by staff members, consultants or
38 attorneys, pertaining to actual or f)eteRtial probable litigation, or other specific legal matters
39 \\titllia iRe jurisdicti9R 9f tAe p\lslic~ aBQ. ElissQssi9BS ~ sensideratiea 91 suea matters
48 witl1e\lt iRe preseBce ef C9QRSel, staU; s9BSaltaAts, ~ atterseys requiring the provision of
41 legal advice b.v counsel . .
42 8. In the case of boards of visitors of state institutions of higher education, discussion or
43 consideration of matters relating to gifts, bequests and fund-raising activities, and grants
44 and contracts for services or work to be performed by such institution. However, the terms
45 and conditions of any such gifts, bequests, grants and contracts made by a foreign
46 government, a foreign legal entity or a foreign person and accepted by a state institution of
47 higher education shall be SUbject to public disclosure upon written request to the
48 appropriate board of visitors. For the purpose of this subdivision, (i) "foreign government"
49 means any government other than the United States govemme~t or the government of a
58 state or a political subdivision thereof; (ii) "foreign legal entity" means any legal entity
51 created under the laws of the United States or of any state thereof if a majority of the
52 ownership of the stock of such legal entity is owned by foreign governments or foreign
53 persons or if a majority of the membership of any such entity is composed of foreign
54 persons or foreign legal entities, or any legal entity created under the laws of a foreign
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1 government; and (iii) "foreign person" means any individual who is not a citizen or
2 national of the United States or a trust territory or protectorate thereof.
3 9. In the case of the boards of trustees of the Virginia Museum of Fine Arts and the
4 Science Museum of Virginia, discussion or consideration of matters relating to specific gifts,
5 bequests, and grants.
6 10. Discussion or consideration of honorary degrees or special awards.
7 11. Discussion or consideration of tests or examinations or other documents excluded
8 from this chapter pursuant to § 2.1-342 B 9.
9 12. Discussion, consideration or review by the appropriate House or Senate committees

10 .of possible disciplinary action against a member arising out of the possible inadequacy of
11 the disclosure statement filed by the member, provided the member may request in writing
12 that the committee meeting not be conducted in executive session.
13 13. Discussion of strategy with respect to the negotiation of a siting agreement or to
14 consider the terms, conditions, and provisions of a siting agreement if the governing body
15 in open meeting finds that an open meeting will have a detrimental effect upon the
16 negotiating position of the governing body or the establishment of the terms, conditions and
17 provisions of the siting agreement, or both. All discussions with the applicant or its
18 representatives may be conducted in a closed meeting or executive session.
19 14. Discussion by the Governor and any economic advisory board reviewing forecasts of
20 economic activity and estimating general and nongeneral fund revenues.
21 15. Discussion or consideration of medical and me~tal records excluded from this
22 chapter pursuant to § 2.1-342 B 3.

23 16. Discussion, consideration or review' of State Lottery Department matters related to
24 proprietary lottery game information and studies or investigations exempted from
25 disclosure under subdivisions 37 and 38 01 subsection B of § 2.1-342.
26 &- ~ meetiRg sBaIl Become aB e~ecative EN= closed meetiag l:lsiess~ saall Qa1;.e

27 &eeA recorded iB &peR meeting a& affirmative ~ t& tAal effeet By tAe public &eQy.
28 Iloldiag tAe meetiBg, wQie.Il. motioR sBaIl state specifically tAe f)QFf)ose ~ parposes
29 aereia8BOlJe set f&RA ill tIHs sectioB wAie& 8I=e t9 ge tBe saBject ef tBe meeting aaQ. a
30 statemeBt iRcladed iA tBe miR\ltes ef tBe HleetiBg wQie.Il. sb:aIl mHe specific refereBce te
31 tBe applicaBle e~emptioB ~ e~emptioBB as provided iD SQbsectioB A ef tIHs sectioB eI= -§.
32 2.1 345. A geaeral reH!reBCe te tAe pro\isioI15 ~ tIHs cBapter 91= te tAe ex:emt>tioIlS ef
33 sUBsectioB A sb:aIl Bet Be safficiem te satisfy tBe re(fyiremeats ~ aB e~ecl:lti"}e ~ closed
34 meeting. ~ paBlic BeQy AoldiBg saea aa el'ecutive 91= closed meetiag sb:aIl restrict its
35 coasiEleratioB '* matters Eluriag tAe closed portiollS _ t9 aese purposes specifically
36 eKempted H:em tBe previsioas eI tAis caapter.
37 ~ Betiee provisioBS ef tAis caapter sBaIl Bet apply t9 eKeCQti'Je 91= eIeseQ meetiags ef
38 aay pUBlic BeQy QekI. seIeI¥ ~ tAe purpose e: iBtemewiBg caaEliElates ~ tBe t>ositioB &f
39 eAiet admirHstrative officer. ~ pUBlic &eQy. pRe!: t9 aay S\I& eKecwve 91= closed meetiBg
40 ~ tBe purpose eI iatemewiag caBdidates sb:aIl aRBOURce iB a& epea meetiBg tRat S\I&
41 execQtive ~ closed meetiag sBaIl Be AeIQ. at a disclesed 61= QBdiscloseEl 19catioB witIHB
42 fifteeR Qays tllereafter. ia Be EWeRt sb:aIl ~ pUBlic BeQy tHe acti9R ea matters discllssed
43 m SQeQ e~ecQtiJ}e m: clesed meetiBg ex:cept at a p1:lslic meeting.~ wAieIl-~ was gWea
44 flursaast t& , 2.1 343.
45 be B. No resolution, ordinance, rule, contract, regulation or motion adopted, passed or
46 agreed to in an executive or closed meeting shall become effective unless the public body,
47 following the meeting, reconvenes in open meeting and takes a vote of the membership on
48 such resolution, ordinance, rule, contract, regulation or motion which shall have its
49 substance reasonably identified in the open meeting. Nothing in this section shall be
50 construed to require the board of directors of any authority created pursuant to the
51 Industrial Development and Revenue Bond Act (§ 15.1-1373 et seq.), or any public body
52 empowered to issue industrial revenue bonds by general or special law, to identify a
53 business or industry to Which subdivision A 5 of this section applies. However, such
54 business or industry must be identified as a matter of public record at least thirty days
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1 prior to the actual date of the board's authorization of the sale or issuance of such bonds.
2 C. Public officers improperly selected due to the failure of the public body to comply
3 with the other provisions of this section shaD be de facto officers and, as such, their
4 official actions are valid until they obtain notice of the legal defect in their election.
S D. Nothing in this section shall be construed to prevent the holding of conferences
6 between two or more public bodies, or their representatives, but these conferences shall be
7 sUbject to the same regulations for holding executive or closed sessions as are applicable to
8 any other public body.
9 § 2.1-344.1. Call of closed or executive meetings; certification of proceedings.- A. No

10 meetings shall become an executive or closed meeting unless the public body proposing to
11 convene such meeting shall have taken an affirmative recorded vote in open session to
12 that effect, by motion stating specifically the purpose or purposes which are to be the
13 subject of the meeting, and reasonably identifying the substance of the matters to be
14 discussed. A statement shall be included in the minutes of the open meeting which shall
15 make specific reference to the applicable exemption or exemptions from open meeting
16 requirements provided in subsection A of § 2.1-344 or in § 2.1-345, and the matters
17 contained in such motion shall be set forth in those minutes. A general reference to the
18 provisions of this chapter or authorized exemptions from open meeting requirements shaD
19 not be sufficient to satisfy the requirements for an executive or closed meeting.
20 B. The notice provisions of this chapter shaD not apply to executive or closed meetings
21 of any public body held solely for the purpose of interviewing candidates for the position
22 of chief administrative officer. Prior to any such executive or closed meeting for the
23 purpose of interviewing candidates the public body shaD announce in an open meeting
24 that such executive or closed meeting shall be held at a disclosed or undisclosed location
25 within fifteen days thereafter. I

26 C. The public body holding an executive or closed meeting shall restrict its
27 consideration of matters during the closed portions only to those purposes specifically
28 exempted from the provisions of this chapter.
29 D. At the conclusion of any executive or closed meeting convened hereunder, the
30 public body holding such meeting shall reconvene in open session immediately thereafter
31 and shall take a roll call or other recorded vote to be included in the minutes 01 that
32 body, certifying that to the best of the' members knowledge (i) only public business
33 matters lawfully exempted from open meeting requirements under this chapter~ and (ii)
34 only such public business matters as were identified in the motion by which the executive
35 or closed meeting was convened were heard, discussed or considered in the meeting by
38 the public body. Any member 01 the public Pody who believes that there was a departure
37 from the requirements of subdivisions (i) and (ii) above~ shall so state prior to the vote,
38 indicating the substance ot the departure thtzt, in his judgment, has taken place. The
39 statement shall be recorded in the minutes 01 the public body.
40 E. Failure of the certification required by subsection D, above~ to receive the
41 affirmative vote of a majority of the members of the public body present during a closed
42 or executive session shall not affect the validity or confidentIality 01 such meeting with
43 respect to matters considered therein in c'!'mpliance with the provisions 01 this chapter.
44 The recorded vote and any statement m~de in connection therewith, shall upon proper
45 authentication, constitute evidence in any proceeding brought to enforce this chapter.
46 F. A public body may permit nonmembers to attend an executive or closed meeting if
47 such persons are deemed necessary or if their presence will reasonably aid the public body
48 in its consideration of Q topic which is a subject of the meeting.
49 G. In no event may any public body take action on matters discussed in any executive
50 or closed meeting, except at a public meeting for which notice was given as required by §
51 2.1-343.
52 H. Minutes may be taken during executive or closed sessions of a public body, but
53 shall not be required. Sach minutes shall not be subject to mandatory public disclosure.
54 § 2.1-345. Public bodies to which chapter inapplicable.-Tbe provisions of this chapter
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1 shall not be applicable to •
2 ~ t9 .(.5t [Repealed.]
3- ~ the Virginia Parole Beards; Board, petit juries ; , grand juries , and the Virginia
4 State Crime Commission.
S .fA- [Repealed.]
6 § 2.1-346. Proceedings for enforcement of chapter.-Any person, including the

. 7 Commonwealth's attorney acting in his 91= ~ official or individual capacity, denied the
8 rights and privileges conferred by this chapter may proceed to' enforce such rights and
9 privileges (i) by filing a petition for mandamus or injunction, supported by an affidavit

10 'showing good cause, addressed to the court of record of the county or city from which the
11 public body has been elected or appointed to serve and in which such rights and priVileges ·
12 were so denied, or (ii) effective July 1., 1990, by requesting an administrative review by
13 the Office of the Attorney General . Failure by any person to request and receive notice of
14 the time and place of meetings as provided in § 2.1-343 shall not .preclude any person from
15 enforcing his· or her rights and privileges conferred by this chapter.
16 Effective July 1, 1990, any person who has been denied access to official records or
17 public meetings by the action of a public body pursuant to any provision of this chapter
18 and who has not filed a petition for mandamus or injunction may file a written request
19 for an administrative review by the Office of the Attorney General within ten da..vs of such
20 denial. The administrative review request shall set forth with reasonable specificity (i) the
21 rights and privileges conferred by this chapter which were denied, (ii) the pertinent facts
22 pertaining to such denial, (iii) copies 01 relevant correspondence and (iv) the action taken
23 by the public body. The person requesting administrative review shall forward a copy 01
24 the administrative review request to the public body which !las denied access to its
25 records or meetings contemporaneously with the request for administrative review tiled
26 with the Office of the Attorney General.
27 Upon receipt of the administrative review request, the Office of the Attorney General
28 shall contact the affected public body and provide it with an opportunity to comment and
29 submit additional information. The Office' of the Attorney General shall review the issues
30 and facts pertaining to the action taken by the public body and issue an opinion to the
31 individual requesting the review and the public body within thirty days as to whether the
32 public body~s action prompting the review was in compliance with the chapter. The Office
33 of the Attorney General may decline to issue an opinion if it determines that a request
34 lacks reasonable specificity or is materially inaccurate in any si'gnificant respect, or if the
35 Office has provided legal advice on a specific request. If the public body's action was not
36 in compliance wi'th the chapter, the Office of the Attorney General shall advise the public
37 body on methods to conform its action.
38 The Office of the Attorney General shall publish monthly a synopsis of each review
39 conducted pursuant to this secti'on. Copies of the synopsis shall be available upon request.
40 Persons denied the rights and priVileges conten-ed by this chapter shaD not be required
41 to request an administrative review prior to filing a petition in· circuit court. Any person
42 who elects to request administrative review may file a petition in an appropriate circuit
43 court on~v after the opinion by the Attorney General is rendered and the alleged violation
44 of this chapter is not resolved to his satisfaction.
45 Any SQGA petition alleging sueA denial of rights and privileges conferred by this chapter
46 by a board, bureau, commission, authority, district or agency of the state government or by
47 a standing or other committee of the General Assembly, shall be addressed to the Circuit
48 Court of the City of Richmond. sueA A petition for mandamus or injunction under this
49 chapter shall be heard within seven days of the date when the same is made; prOVided, if
50 ~ the petition is made outside of the regular terms of the circuit court of a county
51 which is included in a judicial circuit with another county or counties, the hearing on SQGA

S2 the petition shall be given precedence on the dock~t of such court over all cases which
53 are not otherwise given precedence by law. SaeA The petition shall allege with reasonable
54 specificity the circumstances of the denial of the rights and privileges conferred by this



SUbstitute for H.B. 1229 14

Clerk of the Senate

Passed By The Senate
without amendment 0
with amendment 0
substitute 0
substitute w/amdt 0

Date: 1

Official Use By Clerks
Passed By

Tbe House of Delegates
without amendment 0
with amendment 0
substitute 0
substitute w /amdt 0

Clerk of the -House of Delegates

Date: _

1 chapter. Any opznion of the Office of the Attorney General issued pursuant to this section
2 after July 1, 1990, shall be admissible in evidence. A single instance of denial of S\IeA the
3 rights and privileges conferred by this chapter shall be sufficient to invoke the remedies
4 granted herein. If the court finds the denial to be in violation of the provisions of this
5 chapter, the court may shall award costs and reasonable attorney's fees to the petitioning
6 citizen. Hou,'tever, the award shall be discretionary with the court if the public body relied
7 upon an opinion 01 the Attorney General, or a decision of a court, with respect to such
8 denial, and the court finds that such opinion substanlially supports the public body's
9 position. The burden 01 showing reliance and substantial support shaD be on the public

10 body. Such costs and fees shall be paid by the public body in violation of this chapter. The
11 court may award eests aaQ AlaB9Babie attemey's lees te tI!e PQ9Iie 8edy H tAe~ RB6s
12 tIlat tAe petiti9B was 9ase4 apea a 'clearly iaadeCiuate case also impose appropriate
13 sanctions as provided in § 8.01-271.1 .
14 § 2.1-346.1. Violations and penalties.-In a proceeding commenced against members of
15 public bodies under § 2.1-346 for a violation of §§ 2.1-342, 2.1-343, 2.1-343.1 eJ: t , 2.1-344 or
16 2.1-344.1 , the court, if it finds that a violation was willfully and knowingly made, shall
17 impose upon such perssB ~ pers9BS member in his 91= HI: individual capacity, whether a
18 writ of mandamus or injunctive relief is awarded or not, a civil penalty of not less than
19 $25 nor more than $500 $1,000 , Which amount shall be paid into the State Literary Fund.
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
3S
3'
37
38
39
48
41
42
43
44
45
46
47
48
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58
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1989 SESSION
ENGROSSED

1 BOUSE BILL NO. 1229
2 AMENDMENT IN THE NATURE OF A SUBSTITUTE
3 (Proposed by the House Committee on General Laws
4 on January 26, 1989)
5 (Patron Prior to Substitute-Delegate ADelle)
·6 House Amendments in [ ) - January 31, 1989
7 A BILL to amend and reenact §§ 2.1-340.1~ 2.1-341, 2.1-342, 2~.1·343~ 2.1-343.1, 2.1-344,
8 2.J-345~ 2.1-346 and 2.1-346.1 of the Code of Virginia and to amend the Code of
I Virginia by adding a section numbered 2.1-344.1, relating to the Virginia Freedom of

18 Information Act; penalty.
11 Be it enacted by the General Assembly of Virginia:
12 1. That §§ 2.1-340.1, 2.1-341, 2.1-342, 2.1-343, 2.1-343.1, 2.1-344, 2.1-345, 2.1-346 and 2.1-346.1
13 of the Code of Virginia are amended and reenacted and that the Code of Virginia is
14 amended by adding a section numbered 2.1-344.1 as follows:
15 § 2.1-340.1. Policy of chapter.- It is tH pwpese ef tH Geaeral .\aselRbly e, pre¥idiq
16 By enacting this chapter t& eBSUF8 t& the General Assembly ensures the people of this
17 Commonwealth ready access to records in the custody of pUblic officials and free entry to
18 meetings of public bodies wherein the business of the people is being conducted. ~
19 cllap~er FeC9pj zes tIIat tH Committees or subcommittees of public bodies created to
28 perform delegated functions of a public body or to advise a public body shall also conduct
21 their meetings and business pursuant. to this chapter. The affairs of government are not
22 intended to be conducted in an atmosphere of secrecy since at all times the pUblic is to be
Z3 the beneficiary of any action taken at any level of government ~ tH 8BQ tIlat tH
24 parpeses eI ais Unless the public body specifically elects to exercise an exemption
25 provided by this chapter or any other statute~ every meeting shall be open to the public
26 and all reports, documents and other material shall be available for disclosure upon
27 request.
28 This .chapter~ he realized, it shall be liberally construed to promote an increased
29 awareness by all persons of governmental activities and afford every opportunity to citizens
38 to witness the operations of government Any exception or exemption from applicability
31 shall be narrowly construed in order that DO thing which should be public may be hidden
32 from any person.
33 Any ordinance adopted by a local governing body which conflicts with the provisions

. 34 01 this chapter shall be void.
35. § 2.1-341. DefinitioDS.-The following terms, whenever used or referred to in this
38 _Chapter, shall have the following meaDinp r respeeti'Jely , unless a different meaning
37 clearly appears from the context:
38 ··Executive meetingl~ or ··closed meeting~1 means a meeting from which the public is
39 excluded.
40 OO"Meeting" or "meetings" means the meetings including work sessions, when sitting
41 physically, or through telephonic or video equipment pursuant to § 2.1-343.11 as a body or
42 entity, or as an informal assemblage of (1) as many as three members, or (ii) a quorum, if
43 less than three, of the constituent membership, wherever held, with or withQut minutes
44 being taken, Whether or Dot votes are cast, of any legislative body, authority, board,
45 bureau, commission, district or agency of the Commonwealth or of any political subdivision
46 of the Commonwealth, including cities, towns and counties; municipal councils, governing
47 bodies of counties, school boards and planning commissions; boards of visitors of state
48 institutions of higher education; and other organizations, corporations or agencies in the
49 Commonwealth, supported wholly or principally by public funds. The notice provisions of
SO this chapter shall Dot apply to the said informal meeting! or gatherings of the members of
51 the General Assembly. Nothing in this chapter shall be construed to make unlawful the
52 gathering or attendanc~ of two or more members of a body or entity at any place or
53 function Where no part of the purpose o~ such gathering or attendance is the discussion or
54 transaction of any public business, 'and such gathering or attendance was not called or



Substitute for H.B. 1229 2

1 prearranged with any purpose of discussing or transacting any business of the body or
2 entity. The gathering of employees of a public body shall not be deemed a .tJmeeting"
3 subject to the provisions of this chapter.
4 No meeting shall be conducted through telephonic, video, electronic or other
5 communication means where the members are not physically assembled to 'discuss or
6 transact public business, except as provided in § 2.1-343.1 or as may specifically be
7 provided in Title i4 54.1 for the summary suspension of professional licenses.
8 OO"OfficiaI records" means all written or printed books, papers, letters, documents,
9 maps and tapes, photographs, films, sound recordings, reports or other material, regardless

18 of physical form or characteristics, prepared, owned, or in the possession of a public body
11 or any employee or officer of a public body in the transaction of public business.
12 ~ "EJG8C\lW.r.e meeQgg" Ql: "cle&eEl meetigg" meaRS a meetigg H:&m wAie& tAe puelic is
13 e:KcluEleEl.
14 ~uOpen meeting" or "public meeting" means a meeting at which the public may be
15 present.
16 ~"Public body" means any of the groups, agencies or organizations enumerated in
17 slisdivisieB ~ &f. the definition 01 ~'meeting~1 as provided in this section I including any
18 committees or subcommittees of the public body created to perform delegated functions of
19 the public body or to advise the public body .
28 ~uScholastic records" means those records, files, documents, and other materials
21 containing information about a student and maintained by a public body which is an
22 educational agency or institution or by a person acting for such agency or institution, bUt,
23 for the purpose of access by a student, does not include (i) financial records of a parent
24 or guardian nor (ii) records of instructional, supervisory, and administrative personnel and
25 educational personnel ancillary thereto, which are in the sole possession of the maker
26 thereof and which are not accessible or revealed to any other person except a substitute.
27 § 2.1-342. Official records to be open to inspection; procedure for requesting records
28 and responding to request; charges; exceptions to application of chapter.-A. Except as
29 otherwise specifically provided by law, all official records shall be open to inspection and
30 copying by any citizens of this Commonwealth during the regular office hours of the
31 custodian of such records. Access to such records shall not be denied to aA¥ sueA atizes
32 citizens of this Commonwealth, B9I= te representatives of newspapers and magazines with
33 circulation in this Commonwealth, and representatives of radio and television stations
34 broadcasting in or into this Commonwealth. The custodian of such records shall take all
35 necessary precautions for their preservation and safekeeping. Any public body covered
38 under the provisions of this chapter shall make an initial response to citizens requesting
37 records open to inspection within leurteeR ealssdM five work days Ii:em after the receipt
38 of the request by the public body which is the custodian of the requested records . Such
39 citizen request shall designate the requested records with reasonable specificity. If tAe
40 requested recerds ~ PllBlic~ is BclaseEl II:em tAe pr9'lisi9BS ef tAis caapier, tile pBelie
41 99dy t9 wIHEA tAe FeCf\lest is Girected sHIl WitIHA teurteeB calea_~ IFem tile receipt
42 &f tAe re'luest teBder a writtea eKfllaRatieB as te~ tAe receFEIs &Fe Ret &vailaBle ~ tAe
43 reEluester. sua. eKfllaaatieR sHIl maR specific refereRce t9 tAe 8fJplieasle pr9~ieBS eI
44 tAis cllapter ~ etAeI: Gede sectieRS wIHeA make tAe requested receFEIs HB~laBle. III tAe
45 ~ a deiermiaatiQR ~ tAe availaBiaty 91. tAe requested recerds~ Ret Be ma4e w-itlliB
48 tAe fourteeB-GaleRdar-day perieE1, tAe public ~ t9 wIHEA tAe re'l\lest is directed sAaII
47 imeFR1 tAe FeElues&er as sueA ; aa4 sHIl Aa¥e aa additiesal tea _easar~ m wAie& t&
48 mHe a de~ermi8ati9R &f 8\IaiI8sility. A specific reference to this chapter by the requesting
49 citizen in his records request shall not be necessary to invoke the time limits for response
SO by the public body. The response by the public body within such five work days shall be
51 one of the following responses:
52 1. The requested records shall be provided to the requesting citizen.
53 2. If the public body determines that an exemption applies to all of the requested
54 records, it may refuse to release such records and provide to the requesting citizen a
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1 written explanation as to why the records are not available with the explanation making
2 specific reference to the applicable Code sections which make the requested records
3 exempt.
4 3. If the public body determines that an exemption applies to a portion of the
5 requested records, it may delete or excise that portion of the records to which an
6 exemption applies~ disclose the remainder of the requested records and prOVide to the
7 requesting citizen a written explanatton as to why these portions of the record are not
8 available to the requesting citizen with the explanation making specific reference to the
9. applicable Code sections which make that portion of the requested records exempt. Any

10 reasonably segregatable portion of an official record shall be provided to any person
11 requesting the record alter the deletion of the exempt portion.
12 4. If the public body determines that it is practicaOy impossible to provide the
13 requested records or to determine whether they are available within the five-work-day
14 period, the public body shall so inform the requesting citizen and shall have an additional
15 seven work days in which to provide one of the three preceeding responses.
16 The public body may make reasonable charges for the copying aa4 , search time and
17 computer time expended in the supplying of such records; however, iB B& eWAt sAaII such
18 charges shall not exceed the actual cost to the public body in supplying such records,
19 except that the public body may charge, on a pro rata per acre basis, for the cost of
20 creating topographical maps developed by the public body, for such maps or portions
21 thereof, which encompass a contiguous area" greater than fifty acres. Such charges for the
22 supplying of requested records shall be estimated in advance at the request of the citizen.
23 The public body may require the advance payment of charges which are subject .to
24 advance determination.
25 In any case where a public body determines In advance that search and copying
26 charges for producing the requested documents are likely to exceed $200, the public body
27 may, before continuing to process the request, require the citizen requesting the
28 information to agree to payment 01 an amount not to exceed the advance determination
28 by five percent. The period within which the public body must respond under this section
30 shall be tolled for the amount of time that elapses between notice of the advance
31 determination and the response of the citizen requesting the information.
32 Official records maintained by Q public body on a computer or other electronic data
33 processing system which are available to the public under the· provisions of this chapter
34 shall be made reasonably accessible to the public at reasonable cost.
35 Public bodies shall not be required to create or prepare a particular requested record if
38 it does not already exist. Public bodies may, but shall not be required to, abstract or
37 summarize information from official records or convert an official record available in one
38 form into another form at the request of the citizen.
38 Failure to make any response to Q request for records shall be a violation of this
40 chapter and deemed a denial 01 the request.
41 B. The following records are exclUded from the provisions of this chapter but may be
42 disclosed by the custodian in his discretion~ except where such disclosure is prohibited by
43 law: .
44 1. Memoranda, correspondence, evidence and complaints related to criminal
45 investigations; reports submitted to the state and local police, to investigators authorized
46 pursuant to § 53.1-16 and to the. campus police departments of public institutions of higher
47 education as established by Chapter 17 (§ 23-232 et seq.) of Title 23 in confidence; (
48 portions of records 01 local government crime commissions that would identify individuals
49 providing information about cnmes or criminal activities under a promise of anonymity,· )
58 and all records of persons imprisoned in penal institutions in this Commonwealth provided
51 such records relate to the saiQ imprisonment Information in the custody of
52 law-enforcement officials relative to the identity of any individual other than a juvenile
53 who is arrested and charged, and the status of the charge or arrest, shall not be exclUded
54 from the provisions of this chapter.
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1 2. Confidential records of all investigations of applications for licensees and all licenses
2 made by or submitted to the Alcoholic Beverage Control Board.
3 3. State income , business, and estate tax returns, personal property tax returns,
4 scholastic records and personnel records containing information concerning identifiable
5 individuals, except that such access shall not be denied to the person who is the SUbject
6 thereof, and medical and mental records, except that such records can be personally
7 reviewed by the SUbject person or a physician of the subject person's choice; however, the
8 SUbject person's mental records may not be personally reviewed by such person when the'
9 SUbject person's treating physician has made a part of such person's records a written

10 statement that in his opinion a review of such records by the subject person would be
11 injurious to the SUbject person's physical or mental health or well-being.
12 Where the person who is the subject of medical records is confined in a state or local
13 correctional facility, the administrator or chief medical officer of such facility may assert
14 such confined person's right of access to the medical records if the administrator or chief
15 medical officer has reasonable cause to believe that such confined person has an infectious
16 disease or other medical condition from which other persons so confined need to be
17 protected. Medical records shall be reviewed only and shall not be copied by such
18 administrator or chief medical officer. The information in the medical records of a person
19 so confined shall continue to be confidential and shall not be disclosed to any person
20 except the subject by the administrator or chief medical officer of the facility or except as
21 provided by law.
22 For the purposes of this chapter such statistical summaries of incidents and statistical
23 data concerning patient abuse as may be compiled by the Commissioner of the Department
24 of Mental Health, Mental Retardation and Substance Abuse Services shall be open to
25 inspection and releasable as provided in subsection A of this section. No such summaries
26 or data shall include any patient identifying information. Where the person who is the
27 SUbject of scholastic or medical and mental records is under the age of eighteen, his right
28 of access may be asserted only by his guardian ; or his parent, including a noncustodial
29 parent, unless such parent's parental rights have been 'terminated or a court of competent
30 jurisdiction has restricted or denied such access. In instances where the person Who is the
31 SUbject thereof is an emancipated minor or a student in a state-supported institution of
32 higher education such right of access may be asserted by the SUbject person.
33 4. Memoranda, working papers and correspondence held or requested by members of
34 the General Assembly or by the office of the Governor or Lieutenant Governor, Attorney
35 General or the mayor or other chief executive officer of any political subdivision of the
36 Commonwealth or the president or other chief executive officer of any state-supported
37 institutions of higher education.
38 5. Written opinions of the city aa4 , county and town attorneys of the cities, counties
39 and towns in the Commonwealth and any other writing protected by the attorney-client
40 privilege.
41 6. Memoranda, working papers and records compiled specifically for use in litigation or
42 as a part of an active administrative investigation concerning a matter which is properly
43 the SUbject of an executiye or closed meeting under § 2.1-344 and material furnished in
44 confidence with respect thereto.
45 7. Confidential letters and statements· of recommendation placed in the records of
46 educational agencies or institutions respecting (i) admission to any educational agency or
47 institution, (ii) an application for employment, or (iii) receipt of an honor or honorary
48 recognition.
49 8. Library records which can be used to identify both (i) any library patron Who has
50 borrowed material from a library and (ii) the material such patron borrowed.
51 9. Any test or examination used, administered or prepared by any public body for
52 purposes of evaluation of (i) any student or any student's performance, (ii) any employee
53 or employment seeker's Qualifications or aptitude for employment, retention, or promotion,
54 or (iii) qualifications for any license or certificate issued by any public body.
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1 As used in this subdivision 9, "test or examination" shall include (i) any scoring key for
2 any such test or examinationt and (ii) any other document which would jeopardize the
3 security of such test or examination. Nothing contained in this subdivision 9 shall prohibit
4 the release of test scores or results as provided by law, or limit access to individual
5 records as is provided by law. However, the SUbject of such employment tests shall be
6 entitled to review and inspect all documents relative to his performance on such
7 employment tests.
8 When, in the reasonable opinion of such public body, any such test or examination no
~ longer has any potential for future use, and the security of future tests or examinations

10 will not be jeopardized, such test or examination shall be made available to the public.
11 Howevert minimum competency tests administered to public school children shall be made
12 available to the public contemporaneously with statewide release of the scores of those \
13 taking 'such tests, but in no event shall such tests be made available to the public later
14 than six months after the administration of such tests.
15 10. Applications for admissi-on to examinations or for licensure and scoring records
16 maintained by the Department of Health R:eg1:llatery Beards Professions or any board in
17 that department on individual licensees or applicants. However, such material may be
18 made available during normal working hours for copying, at the requestor's expense, by the
19 individual who is subject thereof, in the offices of the Department of Health Regulatery
20 Beards Professions or in the offices of any health regulatory board, whichever may possess
21 the material.
22 11. Records of active investigations being conducted by the Department of Health
23 Regulatery Beards Professions or by any health regulatory board in the Commonwealth.
24 12. Memoranda, legal opinions, working papers and recor~ recorded in or compiled
25 exclusively for executive or closed meetings lawfully held pursuant to § 2.1-344.
26 13. Reports, documentary evidence and other information as specified in §§ 2.1-373.2
27 and 63.1-55.4.
28 14. Proprietary information gathered by or for the Virginia Port Authority as provided
29 in i 62.1134.1 .~ § 62.1-132.4 or § 62.1-134.1 •
38 15. Contract cost estimates prepared for the confidential use of the Department of
31 Transportation in awarding contracts for construction or the purchase of goods or services
32 and records, documents and automated systems prepared for the Department's Bid Analysis
33 and Monitoring Program.
34 16. Vendor proprietary information software which may be in the official records of a
35 public body. For the purpose of this section, "vendor proprietary software" means computer
36 programs acquired from a vendor for purposes of processing data for agencies or political
37 subdivisions of this Commonwealth.
38 17. Data, records or information of a proprietary nature produced or collected by or
39 for faculty or staff of state institutions of higher learning, other than the institutions'
40 financial or administrative records, in the conduct of or as a result of study or research on
41 medical, scientific, technical or scholarly issues, whether sponsored by the institution alone
42 or in conjunction with a governmental body or a private concern, where such data, records
43 or information have not been publicly released, published, copyrighted or patent~d.

44 18. Financial statements not publicly available filed with applications for industrial
45 development financings.
4& '19. Lists of registered owners of bonds issued by a political subdivision of the
47 Commonwealth, whether the lists are maintained by the political SUbdivision itself or by a
48 single fiduciary designated by the political subdivisioD.
49 20. Confidential proprietary records, voluntarily provided by private business to the
50 Division of Tourism of the Department of Economic Development, used by that Division
51 periodically to indicate to the public statistical information on tourism visitation to Virginia
52 attractions and accommodations.
53 21. Information wh.ich meets the criteria for being filed as confidential under the Toxic
54 Substances Information Act (§ 32.1-239 et seq.), regardless of how or when it is used by
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1 authorized persons in regulatory processes.
2 22. Documents as specified in § 58.1-3.
3 23. Confidential records, including victim identity, provided to or obtained by staff in a
4 rape crisis center or a program for battered spouses.
5 24. Computer software developed by or for a state agency, state-supported institution of
6 higher education or political subdivision of the Commonwealth.
7 25. Investigator notes, and other correspondence and information, furnished in
8 confidence with respect to an active investigation of individual em,ployment discrimination
9 complaints made to the Department of Personnel and Training; however, nothing in this

10 section shall prohibit the disclosure of information taken from inactive reports in a form
11 which does not reveal the identity of charging parties, persons supplying the information or
12 other individuals involved in the investigation.
13 26. Fisheries data which would permit identification of any person or vessel, except
14 when required by court order as specified in § 28.1-23.2.
15 27. Records of active investigations being conducted by the .Department of Medical
16 Assistance Services pursuant to Chapter 10 (§ 32.1-323 et seq.) of Title 32.1.
17 28. Documents and writings furnished by a member of the General Assembly to a
18 meeting of a standing committee, special committee or subcommittee of his house
19 established solely for the purpose of reviewing members' annual disclosure statements and
20 supporting materials filed under § 2.1-639.40 or of formulating advisory opinions to
21 members on standards of conduct, or both.
22 29. Customer account information of a public utility affiliated with a political sUbdivisi~n

23 of the Commonwealth, including the customer's name and service address, but excluding
24 the amount of utility service provided and the amount of money paid for such utility
25 service.
26 30. Investigative notes and other correspondence and information furnished in
27 confidence with respect to an investigation or conciliation process involving an alleged
28 Unlawful discriminatory practice under the Virginia Human Rights Act (§ 2.1-714 et seq.);
29 however, nothing in this section shall prohibit the distribution of information ~en from
30 inactive reports in a form Which does not reveal the identity of the parties involved or
31 other persons supplying information.
32 31. Investigative notes; proprietary information not published, copyrighted or patented;
33 information obtained from employee personnel records; personally identifiable information
34 regarding residents, clients or other recipients of services; and other correspondence and
35 information furnished in confidence to the Department of Social Services in connection with
36 an active investigation of an applicant or licensee pursuant to Chapters 9 (§ 63.1-172 et
37 seq.) and 10 (§ 63.1-195 et seq.) of Title 63.1; however, nothing in this section shall prohibit
38 disclosure of information from the records of completed investigations in a form that does
39 not reveal the identity of complainants, persons supplying information, or other individUals
48 involved in the investigation.
41 32. Reports, manuals, specifications, documents, minutes or recordings of staff meetings
42 or other information or materials of the Virginia Board of Corrections', the Virginia
43 Department of Corrections or any institution thereof to the extent, as determined by the
44 Director of the Department of Corrections or his designee, that disclosure or pUblic
45 dissemination of such materials would jeopardize the security of any correctional facility or
46 institution, as follows:
47 (i) Security manuals, inclUding emergency plans that are a part thereof;
48 (ii) Engineering and architectural drawings of correctional facilities, and operational
49 specifications of security systems utilized by the Department, provided the general
50 descriptions of such security systems, cost and quality shall be made· available to the
51 public;
52 (iii) Training manuals designed for correctional facilities to the extent that they address
53 procedures for institutional security, emergency plans and security equipment;
54 (iv) Internal security audits of correctional facilities, but only to the extent that they
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1 specificaily disclose m~tters described in (i), (ii), or (iii) above or other specific
2 operational details the disclosure of which would jeopardize the security of a correctional
3 facility or institution;
4 (v) Minutes or recordings of divisional, regional and institutional staff meetings or
5 portions thereof to the extent that such minutes deal with security issues listed in (i), (ii),
6 (iii), and (iv) of this subdivision;
7 (vi) Investigative case files by investigators authorized pursuant to § 53.1-16; however,
8 nothing in this section shall prohibit the disclosure of information taken from inactive
9 reports in a form which does not reveal the identity of complainants or charging parties,

10 persons supplying information, confidential sources, or other individuals involved in the
11 investigation, or other specific operational details the disclosure of which would jeopardize
12 the security of a correctional facility or institution; nothing herein shall permit the
13 disclosure of materials otherwise exempt as set forth in subdivision 1 of subsection B of §
14 2.1-342 00 ~ ;
15 (vii) Logs or other documents containing information on movement of inmates or
16 employees; and
17 (viii) Documents disclosing contacts between inmates and law enforcement personnel.
18 Notwithstanding the provisions of this SUbdivision, reports and information regarding the
19 general operations of the Department, including notice that an escape has occurred, shall
20 be open to inspection and copying as provided in this section.
21 33. +he sames, addresses aaG~ eIieRt specific iafermati9B lei: Personal information,
22 as defined in § 2.1-379 of the Code, (i) jz1ed with the Virginia Housing Development
23 Authority concerning individuals who have applied for or received loans or other housing
24 assistance or who have applied for occupancy of or have Qccupied housing financed,
25 owned or otherwise assisted by the Virginia Housing Development Authority, or (ii)
26 concerning persons participating in or }>erssa persons on the waiting list for federally
27 funded rent-assistance programs ; e~cept tAat . However~ access to one's own information
28 shall not be denied.
29 34. Documents regarding the siting of hazardous waste facilities, except as provided in §
30 10.1-1441, if disclosure of them would have a detrimental effect upon the negotiating
31 position of a governing body or on the establishment of the terms, conditions and
32 provisions of the siting agreement.
33 35. Appraisals and cost estimates of real property subject to· a proposed purchase, sale
34 or lease, pnor to the completion of such purchase~ sale or lease.
35 36. Records containing information on the site specific location of rare!' threatened,
36 endangered or otherwise imperiled plant and animal species~ natural communities, caves~

37 and significant historic and archaeological sites if, in the opinion 01 the public body which
38 has the responsibility for such information, disclosure of the information would jeopardize
39 the continued existence or the integrity of the resource. This exemption shall not apply to
40 requests from the owner 01 the land upon which the resource is located.
41 37. Official records, memoranda, working papers~ graphics~ video or audio tapes~

42 production models, data and information of a proprietary nature ,produced by or for or
43 collected by or for the State Lottery Department relating to. matters of a specific lottery
44 game design, development, production, operation, ticket price, prize structure, manner 01
45 selecting the winning ticket, manner of payment of prizes to holders 01 winning tickets,
46 frequency of drawings or selections of winning tickets~ odds of winning, advertising~ or
47 marketing, where such official records have not been publicly released, published,
48 copyrighted or patented. Whether released, published or copyrighted~ all game-related
49 information shall be subject to public disclosure under this chapter upon the first day of
50 sales for the specific lottery game to which it pertains.
51 38. Official records of studies and investigations by the State Lottery Department of (i)
52 lottery agents, (ii) lottery vendors, (iii) lottery crimes under §§ 58.1-4014 through 58.1-4018.
53 (tv) defects in the lal}' or regulations which cause abuses in the administration and
54 operation of the lottery and any evasions 01 such provisions, or (v) use of the lotter.,v as a
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1 subterfuge tor organized crime and illegal gambling where such official records have not.
2 been publicly released. published or copyrighted. All studies and investigations referred to
3 under subdivisions (iii), (iv) and (v) shall be subject to public disclosure under this chapter
4 upon completion of the study or investigation.
S C. Neither any provision of this chapter nor any provision of Chapter 26 (§ 2.1-377 et
6 seq.) of this title shall be construed as denying public access to contracts between a public
7 official and a public body, other than contracts settling public employee employment
8 disputes held confidential as personnel records under subdivision 3 of subsection B of this
9 sectioD, or to records of the position, job classification, official salary or rate of pay of,

10 and ~o records of the allowances or reimbursements for expenses paid to any public
11 officer, official or employee at any level of state, local or regional government in this
12 Commonwealth. The provisions of this .subsection, however, shall not apply to records of
13 the official salaries or rates of pay of public employees whose annual rate of pay is
14 $10,000 or less.
15 § 2.1-343. Meetings to be public; notice of meetings; recordings; minutes; voting.-Except
16 as otherwise specifically provided by law and except as prClvided in §§ 2.1-344 and 2.1-345,
17 all meetings shall be public meetings , including meetings and work sessions during which
18 no votes are cast or any decisions made . Notice including the time, date and place of
19 each meeting shall.be furnished to any ·citizen of this Commonwealth who requests such
20 information. Requests to be notified on a continual basis shall be made at least once a
21 year in writing and include name, address, zip code and organization of the requestor.
22 Notice, reasonable under the circumstance, of special or emergency meetings shall be
23 given contemporaneously with the notice provided members of the public body conducting
24 the meeting.
25 Any person may photograph, film, record or otherwise reproduce any portion of a
26 meeting required to be open. The public body conducting the meeting may adopt rules
27 governing the placement and use of equipment necessary for broadcasting, photographing,
28 filming or recording a meeting to prevent interference with the proceedings.
29 Voting by secret or written ballot in an open meeting shall be a violation of this
30 chapter.
31 Minutes shall be recorded at all public meetings. However, minutes shall not be
32 required to be taken at deliberations of (i) standing and other committees of the General
33 Assembly, (ii) legislative interim study commissions and committees, including the Virginia
34 Code Commission, (iii) tAe l/irgiaia AEl-vis9ry Legislative CeuRcil aBEl Hs c9mmittees, ~
35 study committees or commissions appointed by the Governor, or ~ (iv) study commissions
36 or study committees , or any other committees or subcommittees appointed by the
37 governing bodies or school boards of counties, cities and towns, except where the
38 membership of any such staEIy commission 91= stuey. , committee or subcommittee includes
39 mere tIlaa eae memBer eI a tIH=ee memBer gev8miRg~~ seRgel 99&6, mere tIlaa iw&
40 memBers eI a geverRiRg B9Qy ~ solle91 BeaM- llaviBg fem: memsers ~ a majority of a the
41 governing body of the county, city or town or school board BalJiBg mere tAa& fem:
42 memBers. Iafermati9R as ~ tile time aIKi pIaee 9f eaeA meetiag sAaIl Be fQrBisaeEl t&~
43 citizeR 9f. tIHs CemmeRwealtl1 wA& requests SQGA. iafermatioR. Requests t& Be Rotified 9A a
44 cOBtiRllal 9asis sAaIl Be ma4e at least eRee a ~ ill writiRg aBEl iacmde same, address,
45 ~ e&ge aIKi ergaBizatioR if a&y; tegetAer witA all adequate sapply 9f stamped
46 self addressed eBv:e19pes.
47 § 2.1-343.1. Electronic communication meetings prohibited; exception, experimental
48 program.- A. It is a violation of this chapter for any~ political subdivision or any
49 governing body , authority, board, bureau, commission, district or agency of local
50 government to conduct a meeting wherein the public business "is discussed or transacted
51 through telephonic, video, electronic or other communication means where the members
52 are not physically assembled.
53 B. Public bodies of the Commonwealth, as provided in the definition of ~~meeting" in §
54 2.1-341, but excluding any political subdivision or any governing body, authority,. board,
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1 bureau, commission, district or agency of local government, may conduct any meeting,
2 except executive or closed meetings held pursuant to § 2.1-344, wherein the public
3 business is discussed or transacted through telephonic or video means. For the purposes of
4. subsections B through G of this section, upublic body" shall mean any state legislative
5 body, authorit)l~ board. bureau, commission, district or agency of the Commonwealth and
6 shall exclude those of local governments.
7 Meetings conducted through telephonic or video means shall be on an experimental
8 basis commencing on July 1, 1989, and ending on June 30, 1991. The Director of the
9 Department of Information Technology shall submit an evaluation of the effectiveness of

10 meetings by telephonic or video means by public bodies of the Commonwealth prior to
11 January 1, 1992, to the Governor and the General Assembly.
12 c. Notice ot any meetings held pursuant to this section shall be provided at least
13 thirty days in advance of the date scheduled for the meeting. The notice shall include the
14 date, time, place and purpose for the meeting and shall identify the location or locations
15 tor the meeting. All locations for the meeting shall be made accessible to the public. All
16 persons attending the meeting at any of the meeting locations shall be afforded the same
17 opportunity to address the public body as persons attending the primary or central
18 location. Any interruption in the telephonic or video broadcast of the meeting shall result
19 in the suspension of action at the meeting until repairs are made and public access
20 restored.
21 Thirty-day notice shall not be required tor telephonic or video meetings continued to
22 address an emergency situation as provided in subsection F of this section or to conclude
23 the agenda of a telephonic or video meeting of the public body for which the proper
24 notice has been given, when the date, time, place and purpose of the continued meeting
25 are set during the meeting prior to adjournment.
26 The public body shall provide the Director of the Department of Information
27 Technology with notice of all public meetings held through telephonic or video means
28 pursuant to this section.
29 D. An agenda and materials which will be distributed to members of the public body
30 and which have been made available to the staff of the public body in sufficient time for
31 duplication and forwarding to all location sites where public access will be provided shall
32 be made available to the public at the time of the meeting. Minutes of all meetings held
33 by telephonic or video means shall be recorded as required by § 2.1-343. Votes taken
34 during any meeting conducted through telephonic or video means shall be recorded by
35 name- in rolI-call fashion and included in the minutes. In addition, the public body shall
36 make an audio recording of the meeting, if a telephonic medium is used, or an
37 audio/Visual recording, if the meeting is held by video means. The recording shall be
38 preserved by the public body for a period of three years following the date of the meeting
39 and shall be available to the public.
40 E. No more than twenty-five percent of all meetings held annually by a public body,
41 including meetings of any ad hoc or standing committees, may be held by telephonic or
42 video means. Any public body which meets by telephonic or video means shall file with
43 the Director of the Department of Information Technology by July 1 of each year a
44 statement identifying the total number of meetings held during the preceding fiscal year,
45 the dates on which the meetings were held and the number and purpose of those
46 conducted through telephonic or video means.
47 F. Notwithstanding the limitations imposed by subsection E of this section, a public
48 body may meet by telephonic or video means as often. as needed if an emergency exists
49 and the public body is unable to meet in regular session. As used in this subsection
50 "emergency" means an unforeseen circumstance rendering the notice required by this
51 section, or by § 2.1-343 of this chapter, impossible or impracticable and which
52 circumstance requires immediate action. Public bodies conducting emergency meetings
53 through telephonic or video means shall comply with the provisions of subsection D
54 requiring minutes, recordation and preservation of the audio or audio/Visual recording of
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1 the meeting. The basis lor the emergency shall be stated In the minutes.
2 G. The provisions of this section establish a two-year experimental program designed to
3 evaluate the effectiveness of meetings by telephonic or video means by public bodies 0/
4 the Commonwealth. Meetings by telephonic or video means shall be prohibited on and
5 after July 1, 1991~ unless the provisions of this section pertaining to the termination 01
6 this experimental program are amended and reenacted by the General Assembly.
7 § 2.1-344. Executive or closed meetings.-A. E5ecutive Public bodies are not required to
8 conduct executive or closed meetings may . However, should a public body determine that
9 an executive or closed meeting is desirable~ such meeting shall be held only for the

18 following purposes:
11 1. Discussion or consideration of or interviews of prospective candidates for
12 employment, assignment, appointment, promotion, performance, demotion, salaries,
13 disciplining or resignation of specific public officers, appointees or employees of any public
14 body, and evaluation of performance of departments or schools of state institutions of
15 higher education where such matters regarding such specific individuals might be affected
16 by such evaluation. Any teacher shall be permitted to be present during an executive
17 session or closed meeting in which there is a discussion or consideration of a disciplinary
18 matter ; which involves the teacher and some student or students , and the student or
19 students involved in the matter are present j , provided the teacher makes a written
20 request to be present to the presiding officer of the appropriate board.
21 2. Discussion or consideration of admission or disciplinary matters concerning any
22 student or students of any state institution of higher education or any state school system.
23 However, any such student and legal counsel and, if the student is a minor, the student's
24 parents or legal guardians, shall be permitted to be present during the taking of testimony
25 or presentation of evidence at an executive or closed meeting, if such student, parents or
26 guardians so request in writing ; and such request is submitted to the presiding officer of
27 the appropriate board.
28 3. Discussion or consideration of the condition, acquisition or use of real property for
29 public purpose, or of the disposition of publicly held property, or of plans for the future of
30 a state institution of higher education which could affect the value of property owned or
31 desirable for ownership by such institution.
32 4. The protection of the privacy of individuals in personal matters not related to public
33 business.
34 5. Discussion concerning a prospective business or industry where no previous
35 announcement has been made of the business' or industry's interest in locating in the
3& community.
37 6. The investing of public funds where competition or bargaining is involved, where if
38 made public initially the financial interest of the governmental unit would be adversely
39 affected.
40 7. ConsUltation with legal counsel and briefings by staff members, consultants or
41 attorneys, pertaining to actual or petestial probable litigation, or other specific legal matters
42 witBia tAe juriSElictiOB ~ tAe pu9Ii&~ aBQ discQSSioBS ~ cOBSiEleratieB ~ suea matters
43 witlle\lt tAe preseace &f couRSel, staUi cOBSult8at8, ~ attoFBeys requiring the provision of
44 legal advice by counsel .
45 8. In the case of boards of visitors of state institutions of higher education, discussion or
46 consideration of matters relating to gifts, bequests and fund-raising activities, and grants
47 and contracts for services or work to be performed by such institution. However, the terms
48 and conditions of any such gifts, bequests, grants and contracts made by a foreign
49 government, a foreign legal entity or a foreign person and accepted by a state institution of
50 higher education shall be SUbject to public disclosure upon written request to the
51 appropriate board of visitors. For the purpose of this SUbdivision, (i) "foreign government"
52 means any government other than the United States government or the government of a
53 state or a political subdivision thereof; (ii) "foreign legal entity" means any legal entity
54 created under the laws of the United States or of any state thereof if a majority of the
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1 ownership of the stock of such legal entity is owned by foreign governments or foreign
2 persons or if a majority of the membership of any such entity is composed of foreign
3 persons or foreign legal entities, or any legal entity created under the laws of a foreign
4 government; and (iii) "foreign person" means any individual who is not a citizen or
5 national of the United States or a trust territory or protectorate thereof.
6 9. In the case of the boards of trustees of the Virginia Museum of Fine Arts and the
7 Science Museum of Virginia, discussion or consideration of matters relating to specific gifts,
8 bequests, and grants.
9 10. Discussion or consideration of honorary degrees or special awards.

10 11. Discussion or consideration of tests or examinations or other documents excluded
11 from this chapter pursuant to § 2.1-342 B 9.
12 12. Discussion, consideration or review by the appropriate House or Senate committees (
13 of possible disciplinary action against a member arising out of the possible inadequacy of
14 the disclosure statement filed by the member, provided the member may request in Writing
15 that the committee meeting not ·be conducted in executive session.
16 13. Discussion of strategy with respect to the negotiation of a siting agreement or to
17 consider the terms, conditions, and provisions of a siting agreement if the governing body
18 in open meeting finds that an open meeting will have a detrimental effect upon the
19 negotiating position of the governing body or the establishment of the terms, conditions and
20 provisions of the siting agreement, or both. All discussions with the applicant or its
21 representatives may be conducted in a closed meeting or executive session.
22 14. Discussion by the Governor and any economic advisory board reviewing forecasts of
23 economic activity and estimating general and nongeneral fund revenues.
24 15. Discussion or consideration 01 medical and mental rtlcords excluded from this
2S chapter pursuant to § 2.1-342 B 3.
28 16. Discussion, consideration or review of State Lottery Department matters related to
27 proprietary lottery game information and studies or investigations exempted from
28 disclosure under subdivisions 37 and 38 of subsection B of § 2.1-342.
29 [17. Those portions of meetings by local government crime commissions where the
30 ident(ty of, or information tending to identify, individuals providing information about
31 crimes or criminal activities under a promise of anonymity is discussed or disclosed. 1
32 &- ~ meetiag sAaIl- eecome aB eRcative ~ closed meetiag uBless tAeI:e sBaII IHwe
33 Mea recorse4 i& epee meetiag aB affirmati'Je ¥ete t& tRat efteet ~ tAe~ &eEIy
34 Aoldiag tBe meetiag, wAieQ metieR sAaIl- stiHe specifically tAe parpese &J: paFf)eses
35 BereiBHoJ.te set IeRa iB ~ seeSOB wAieQ He te Be tAe SQlijeet ef tAe meetiag aBQ a
38 stMemeat iRclased ill tAe miaates ef tAe meeaBg wAi& sAaIl maH specific FeH!reBCe te
37 tAe applieasle lY'emptioB ~ e~emptieRS as pr~JiQeQ iA SQssect:iOB A ~ ~ sectloR ~ t
38 2.1 345. A g8Reral re~erellGe te tAe proJli&ioBS eI tAis CB8f)ier 91= te tAe eamptioBS ef
38 sul)sect:ioR A sIlaII Bet Be SQff.ieieat te satisfy tAe rsqairslReats lei: aa eacQtiJ}e 91= cleseEl
40 meeQRg. ~ PQtcllic &eEIy aoldiBg SQQA aa eKeGlltPle &J: Glosed meetiRg sAaIl restrict Hs
41 G9BSideratioB eI matters dllriag tAe clesee porties eaI-y te ~ parpeses specifically
42 exempted f.I:em tAe proJ/siens ef tAis ca8.f)ler.
43 ~ aeQee pre,-tisieRS eI tAis caapter sAaIl- Rei appI¥ ~ eKecutive eJ: clesee ~eetiBgB &f
44 ~ pBelic~ Ilekl seIeIy feI: tAe purpose ~ i&terviewiag caAdidates lei: ~ pesiti9R ~

45 EIH.eI a8miBiskatiJJe efficer. +Be pUBlic 8e4y pReJ: te ~ sueA eKecative ~ cleseEl meetiag
46 feI: tAe parp9se &I iRterviewiBg caaElidates sIlaII aBIl9QI1Ce i& aA epee meetiRg tHat SHEA
47 eJ£eclltive ~ Gissle meetiBg sRaIl Be AelQ. at a El~cl9sed 9J: uadiscleseEl lecatieR witkia
48 fiftees~ tIlereafter. IB B& esJeRt sAaIl iRe public~ tHe aetieR ea matters discussed
49 iB sueA e5ecatiYtt e &J: Glosed meetiBg e~cept at a PQslic meetisg lei: wIHeQ R9tiee was @WeB
50 PUFSQaAt t& t 2.1 343.
51 be B. No resolution, ordinance, rule, contract, regulation or motion adopted, passed or
52 agreed to in an executive or closed meeting shall become effective unless the public body,
53 following the meeting,. reconvenes in open meeting and takes a vote of the membership on
54 such resolution, ordinance, rule, contract, regulation or motion which shall have its
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1 substance reasonably identified in the open meeting. Nothing in this section shall be
2 construed to require the board of directors of any authority created pursuant to the
3 Industrial Development and Revenue Bond Act (§ 15.1-1373 et seq.), or any public body
4 empowered to issue industrial revenue bonds by general or special law, to identify a
5 business or industry to which subdivision A 5 of this section applies. However, such
8 business or industry must be identified as a matter of public record at least thirty days
7 prior to the actual date of the board's authorization of the sale or issuance of such bonds.
8 C. Public officers improperly selected due to the failure of the public body to comply
9 with the other provisions 01 this section shall be de facto officers and, as such, their

10 official actions are valid until they obtain notice 01 the legal defect in their election.
11 D. Nothing in this section shall be construed to prevent the holding of conferences
12 between two or more public bodies, or their representatives, but these conferences shall be
13 SUbject to the same regulations for holding executive or closed sessions as are applicable to
14 any other public body.
15 § 2.1-344.1. Call 01 closed or executive meetings; certification 01 proceedings.- A. No
16 meetings shall become an executive or closed meeting unless the public body proposing to
17 convene such meetzng shall have taken an affirmative recorded vote in open session to
18 that effect, by motion stating specifically the purpose or purposes which are to be the
19 subject 01 the meeting, and reasonabiy identifying the substance of the matters to be
20 discussed. A statement shall be included in the minutes of the open meeting which shall
21 make specific relerence to the applicable exemption or exemptions from open meeting
22 requirements provided in subsection A 01 § 2.1-344 or in § 2.1-345, and the matters
23 contained in such motion shall be set forth in those minutes. A general reference to the
24 provisions 01 this chapter or authorized exemptions from open meeting requirements shall
25 not be sufficient to satisfy the requirements for an executive or closed meeting.
26 B. The notice provisions of this chapter shall not apply to executive or closed meetings
27 01 any public body held solely lor the purpose of interviewing candidates for the position
28 of chief administrative officer. Prior to any such executive or closed meeting for the
29 purpose 01 interviewing candidates the public body shall announce in an open meeting
30 that such executive or closed meeting shall be held at a disclosed or undisclosed location
31 within fifteen days thereafter.
32 C. The public body holding an executive or closed meeting shall restnct its
33 considera:tion 01 matters during the closed portions only to those purposes specifically
34 exempted from the provisions of this chapter.
35 D. At the conclusion 01 any executive or closed meeting convened hereunder, the
36 public body holding such meeting shall reconvene in open session immediately thereafter
37 and shall take a roll call or other recorded vote to be included in the minutes of that
38 body, certifyzng that to the best of the member's knowledge (i) only public business
39 matters lawfully exempted from open meeting requirements under this' chapter, and (ii)
40 only such public business matters as were identified in the motion by whic.h· the executive
41 or closed meeting was convened were heard, discussed or considered in the meeting by
42 the public body. Any member of the public body who believes that there WIJS a departure
43 from the requirements 01 subdivisions (i) and (ii) above, shall so state prior to the vote,
44 indicating the substance of the departure that, in his judgment, has taken place. The
45 statement shall be recorded in the minutes of the public body.
46 E. Failure of the certification required by subsection D, above, to receive the
47 affirmative vote 01 a majority of the members 01 the public body present during a closed
48 or executive session shall not affect the validity or confidentiality oj such meeting with
49 respect to matters considered therein in compliance with the' provisions 01 this chapter.
50 The recorded vote and any statement made in connection therewith, shall upon proper
51 authentication, constitute evidence in any proceeding brought to enforce this chapter.
52 F. A public body may permit nonmembers to attend an executive or closed meeting if
53 such persons are deemed necessary or if their presence will reasonably aid the public body
54 in its consideration of a topic which is a subject of the meeting.
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1 G. In no event may any public body take action on matters discussed in any executive
2 or closed meeting, except at a public meeting for which notice was given as required by §
3 2.1-343.
4 H. lVtinutes may be taken dUring executive or closed sessions of a public body, but
5 shall not be required. Such minutes shall not be subject to mandatory public disclosure.
6 § 2.1-345. Public bodies to which chapter inapplicable.-The provisions of this chapter
7 shall not be applicable to ~

8 fB. te ~ (Repealed.]
9 ~ the Virginia Parole boards; Board, petit juries ; , grand juries , and the Virginia

10 State Crime Commission.
11 .(!4 [Repealed.)
12 § 2.1-346. Proceedin~ for enforcement of chapter.-Any person, including the
13 Commonwealth's attorney acting in his ~ Hi: official or individual capacity, denied the
14 rights and privileges conferred by this chapter may proceed to enforce such rights and
15 privileges (i) by filing a petition· for mandamus or injunction, supported by an affidavit
16 showing good cause, addressed to the court of record of the county or city from Which the
17 public body has been elected or appointed to serve and in which such rights and privileges
18 were so denied, or (ii) effective July 1, 1990, by requesting an administrative review by
19 the Office of the Attorney General . Failure by any person to request and receive notice of
20 the time and place of meetings as provided in § 2.1-343 shall not preclude any person from
21 enforcing his or her rights and privileges conferred by this chapter.
22 Effective July 1, 1990, any person who has been denied access to official records or
23 public meetings by the action of a public body pursuant to any provision 01 this chapter
24 and who has not filed a petition for mandamus or injunction .may file a written request
25 for an administrative review by the Office 01 the Attorney General within ten days of such
26 denial. The administrative review request shall set forth with reasonable specificity (i) the
27 rights and privileges conferred by this chapter which were denied, (ii) the pertinent facts
28 pertaining to such denial, (iii) copies of relevant correspondence and (tv) the action taken
29 by the public' body. The person requesting administrative review shall forward a copy of
30 the administrative review request to the public body which has denied access to its
31 records or meetings contemporaneously with the request for administrative review filed
32 with the Office ot the Attorney General.
33 Upon receipt of the administrative review request, the Office of the Attorney General
34 shall contact the affected public body and provide it with an opportunity to comment and
3S submit additional information. The Office of the Attorney General shall review the issues
36 and facts pertaining to the action taken by the public body and issue an opinion to the
37 individual requesting the review and the public body within thirty days as to whether the
38 public body's action prompting the review was in compliance with the chapter. The Office
39 of the Attorney General may decline to issue an opinion if it determines that a request
40 lacks reasonable specificity or is materially inaccurate in any significant respect, or if the
41 Office has provided legal advice on a specific request. If the public body's action was not
42 in compliance with the chapter, the Office of the Attorney General shall advise the public
43 body on methods to conform its action.
44 The Office of the Attorney General shall publish monthly a synopsis of each review
45 conducted pursuant to this section. Copies of the synopsis shall be avazlable upon request.
46 Persons denied the rights and privileges conferred by this chapter shall not be required
47 to request an administrative review prior to filing a petition in circuit court. Any person
48 who elects to request administrative review may file a petition in an appropriate circuit
49 court only after the opinion by the Attorney General is rendered and the alleged violation
50 of this chapter is not resolved to his satisfaction.
51 Any sue& petition alleging sue& denial of rights and privileges conferred by this chapter
52 by a board, bureau, commission, authority, district or agency of the state government or by
53 a standing or other committee of the General Assembly, shall be addressed to the Circuit
54 Court of the City of Richmond. SQeI1. A. petition for mandamus o.r injunction under this
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1 chapter shall be heard within seven days of the date when the same is made; provided, if
2 SQeA the petition is made outside of the regular terms of the circuit court of a county
3 which is included in a judicial circuit with another county or counties, the hearing on 8QGA

4 the petition shall be given precedence on the docket of such court over all cases which
5 are not otherwise given precedence by law. SQeA The petition shall allege with reasonable
8 specificity the circumstances of the denial of the rights and priyileges conferred by this
7 chapter. [ ~ ,.;IIi811 ef 4Ite 9Hfee ef 4Ite .4'161'918)' Celte,./ isslMHi fJJIIC8J1eltt 16 litis
8 seetis1f efIeF~ .J.; NJ89.; tIItell Be fit/Mis_ie M el'ifiettes. ) A single instance of denial of
9 saeI1-. the rights and privileges conferred by this chapter shall be sufficient to invoke the

10 remedies granted herein. It the court finds the denial to be in Violation of the provisions of
11 this chapter, the court (may tIItell ] award costs and reasonable attorney's fees to the
12 petitioning citizen. [ Hsl.re\nel=, 4Ite IIlWiN tJItell Be tlise~li81fS'" witk 4Ite eetWI q 4Ite I'JlBlie
13 ~ f'eIietJ IIIfNHt flit 8f/Iill;tfHt ef· 4Ite .41Is",ey CelteNll, f!W ff «efsisII 6/ e e&fM'lI; wiIIt
14 ~fJeel Ie tIfIeIt .IIitifI., tINI 4Ite etHIf'lI /iJtHItJ IIttII fiHHt stai1tis" 8611M'sItRsJh! Stlf/l"s,ts 4Ite
15 1'61Blie BBtly'8 pss;IiB1f. Ae lHINleI'l eI s/ts .."ilfg ,:e/iflltee eIHl 8JlBsltNtlis/ BJlf.lf:'SI'tt tHtaI/ Be ."
18 lite fMBJie~ SUch costs and fees shall be paid by the public body in Violation of this
17 chapter. The court may award~ aH reaseaa9le att9FRey's lees te tAe pUBlic~ &I
18 tRe e&&R fiA8s ~ tRe psHeR was HseQ Qpe& a elearly iaadsqaate ease .. i"'fJ88e
19 BJ!Il!W'B1!IAste BIl"etielltJ ell fN6l1it/etl iR § 8.9/ 371.} also impose appropriate sanctions in
20 favor of the public body as provided ,n § 8.01-271.1 ].
21 § 2.1-346.1. Violations and penalties.-In a proceeding commenced against members of
22 public bodies under § 2.1-346 for a violation of §§ 2.1-342, 2.1-343, 2.1-343.1 ~ *,2.1-344 or
23 § 2.1-344.1 , the court, if it finds that a violation was willfully and knowingly made, shall
24 impose upon such pers9R • pe~eBS member in his eI= HI: indiVidUal capacity, whether a
25 writ of mandamus or injunctive relief is awarded or not, a civil penalty of not less than
28 $25 nor more than $iOO $1,000 , which amount shall be paid into the State Literary Fund.
27
28
29
3G
31
32
33
34
35
31
37
38
38
48
41
42
43
44
45
48
47
48
49
50
51
52
53
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1 HOUSE BILL NO. 1229
2 AMENDMENT IN THE NATURE OF A SUBSTITUTE
3 (Proposed by the Senate Committee on General Laws
4 on February 15, 1989)
5 (Patron Prior to Substitute-Delegate Axselle)
6. A BILL to amend and reenact §§ 2.1-340.1, 2.1-341, 2.1-342, 2.1-343, 2.1-343.1, 2.1-344,
7 2.1-345, 2.1-346 and 2.1-346.1 of the Code of Virginia and to amend the Code of
8 Virginia by adding a section numbered 2.1-344.1, relating to the Virginia Freedom of
9 Information Act; penalty.

10 Be it enacted by the General Assembly of Virginia:
11 1. That §§ 2.1-340.1, 2.1-341, 2.1-342, 2.1-343, 2.1-343.1, 2.1-344, 2.1-345, 2.1-346 and 2.1-346.1
12 of the Code of Virginia are amended and reenacted and that the Code of Virginia is
13 amended by adding a section numbered 2.1-344.1 as follows:
14 § 2.1-340.1. Policy of chapter.-·U is t.ae f)arpose ef t.ae Geaeral 'lwemsly By pre'lidiag
15 By enacting this chapter te eRSQre te the General Assembly ensures the people of this
16 Commonwealth ready access to records in the custody of public officials and free entry to
17 meetings of public bodies wherein the business of the people is being conducted. +&is
18 caapter rec9gAizes tAai t.ae Committees or subcommittees of publi~ bodies created to
19 perform delegated functions of a public body or to advise a public body shaD also conduct
20 their meetings and business pursuant to this chapter. The .affairs of government are not
21 intended to be conducted in an atmosphere of secrecy since at all times the public is to be
22 the beneficiary of any action taken at any level of government. ~ tAe eaQ tBat tAe
23 pllFf)9SeS ef tIHs Unless the public body specifically elects to exercise an exemption
24 provided by this chapter or any other statute, every meeting shail be open to the public
25 and all reports, documents and other material shall be avazlable for disclosure upon
26 request.
27 This chapter ~ Be realized, it shall be liberally construed to promote an increased
28 awareness by all persons of governmental activities and afford every opportunity to citizens
29 to witness the operations of government. Any exception or exemption from applicability
30 shall be narrowly construed in order that no thing which should be public may be hidden
31 from any person.
32 Any ordinance adopted by a local governing body which conflicts with the provisions
33 of this chapter shall be void.
34 § 2.1-341. Definitions.-The following terms, whenever used or referred to in this
35 chapter, shall have the following meanings ;- respectively , unless a different meaning
36 clearly appears from the context:
37 ~~Executive meeting" or uclosed meeting" means a meeting from which the public is
38 excluded.
39 ~"Meeting" or "meetings" means the meetings including work sessions , When sitting
40 physically, or through telephonic or video equipment pursuant to § 2.1-343.1, as a body or
41 entity, or as an informal assemblage of (i) as many as three members, or (ii) a quorum, if
42 less than three, of the constituent membership, wherever held, with or without minutes
43 being taken, whether or not votes are cast, of any legislative body, authority, board,
44 bureau, commission, district or agency of the Commonwealth or of any political subdivision
45 of the Commonwealth, including cities, towns and counties; municipal councils, governing
46 bodies of counties, school boards and planning commissions; boards of visitors of state
47 institutions of higher education; and other organizations, corporations or agencies in the
48 Commonwealth, supported wholly or principally by public funds. The notice provisions of
49 this chapter shall not apply to the said informal meetings or gatherings of the members of
50 the General Assembly. Nothing in this chapter shall be construed to make unlawful the
51 gathering or attendance of two or more members of a body or entity at any place or
52 function Where no part of the purpose of such gathering or attendance is the discussion or
53 transaction of any public business, and such gathering or attendance was not called or
54 prearranged with any purpose of discussing or transacting any business of the body or
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1 entity. The gathering of employees of a public body shall not be deemed a ~'meeting"

2 subject to the provisions of this chapter.
3 . No meeting shall be conducted through telephonic, video, electronic or other
4 communication means where the members are not physically assembled to discuss or
5 transact pUblic business, except as provided in § 2.1-343.1 or as may specifically be
6 provided in Title &4 54.1 for the summary suspension of professional licenses.
7 ~"Official records" means all written or printed books, papers, letters, documents,
8 maps and tapes, phoiographs, films, sound recordings, reports or other material, regardless
9 of physical form or characteristics, prepared, owned, or in the possession of a public body

10 or any employee or officer of a public body in the transaction of public business.
11 ~ "Ex:ecutive meetiag" 91= "clesed meetiag" meaas a meeting H:em wAieIl iRe pa9IiG is «

12 el:clllded.
13 OO"Open meeting" or "public meeting" means a meeting at which the public may be
14 present.
15 ~"Public body" means any of the groups, agencies or organizations enumerated in
16 SQ9si'flisioR ~ eI the definition of umeetingU as provided in this section , including any
17 committees or subcommittees of the public body created to perform delegated functions of
18 the public body or to advise the public body .
19 ~"Scholastic records" means those records, files, documents, and other materials
20 containing information about a student and maintained by a pUblic body Which is an
21 educational agency or institution or by a person acting for such agency or institution, but,
22 for the purpose of access by a studen~ does not inclUde (i) financial records of a parent
23 or guardian nor (ii) records of instructional, supervisory, and administrative personnel and
24 educational personnel ancillary thereto, Which are in the sole possession of the maker
25 thereof and which are not accessible or revealed to any other person except a substitute.
26 § 2.1-342. Official records to be open to inspection; procedure for requesting records
27 and responding to request; charges; exceptions to application of chapter.-A. Except as
28 otherwise specifically provided by law, all official records shall be open to inspection and
29 copying by any citizens of this Commonwealth during the regular office hours of the
30 custodian of such records. Access to such records shall not be denied to allY saM citizea
31 citizens of this Commonwealth, B&I= te representatives of newspapers and magazines with
32 circulation in this Commonwealth, and representatives of radio and television stations
33 broadcasting in or into this Commonwealth. The custodian of such records shall take all
34 necessary precautions for their preservation and safekeeping. Any public body covered
35 under the provisions of this chapter shall make an initial response to citizens requesting
36 records open to inspection within leartees caleadar five work days kem after the receipt
37 of the request by the public body which is the custodian of the requested records . Such
38 citizen request shall designate the requested records with reasonable specificity. II iRe
39 requested recerds ~~ gedy is Mcluded kem iRe pFe'fJisioBS ef. tAis cllapter, iRe public
40 gedy t9 wAieIl iRe request is directed sAaU witllia foarteea caleBdar days H:em iRe receipt
41 eI iRe request teRder a writtea eKf)laaatioa as t9 wily tBe records are R9t available t& tHe
42 requestor. ~ eKplaRatioa sAaII make specific reiereace te iRe applicable pro'fwisions ef
43 tAis caapter ~ etAeI: QKIe sectloRS wIHeA make iRe reqae8ted recerEis 1:lB&Vailable. ID iRe
44 EWeRt a determiaatioB ef iRe availability &f. tAe requested record5 may R9t Be ma4e witBia
45 iRe fearteeB caleadar day peRGQ; iRe public 89dy te wAieIl iRe request is directed sRaD
46 iBfeFHl iRe reqaester as saM ;- aAQ sAaII Ila¥e aD additioBal tea caleasaF Gays iA wIHeA t9
47 make a determiaatioB '* a:\Z8Ha~ A specific reference to this chapter by the requesting
48 citizen in his records request shall not be necessary to invoke the time limits for response
49 by the public body. The response by the public body within such five work days shall be
50 one of the following responses:
51 1. The requested records shall be provided to the requesting citizen.
52 2. If the public l:!ody determines that an exemption applies to all of the requested
53 records, it may refuse to release suei'! records and provide to the requesting cl.·tizen a
54 written explanation as to why the records are not available with the explanation making
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1 specific reference to the applicable Code sections which make the requested records
2 exempt.
3 3. If the public body determines that an exemption applies to a portion of tlze
4 requested records, it may delete or excise that portion 01 the records to which an
5 exemption applies, disclose the remainder of the requested records and provide to the
6 requesting citizen a written explanation as to why these portions of the record are not
·7 available to the requesting citizen with the explanation making specific reference to the
8 applicable Code sections which make that portion of the requested records exempt. Any
9 reasonably segregatable portion of an official record shall be provided to any person /

10 . requesting the record after the deletion of the exempt portion.
11 4. If the public body determines that it is practically impossible to provide the
12 requested records or to determine whether they are available within the !ive-work-da}·'
13 period, the public ·body shall so inform the requesting citizen and shall have an additional
14 seven work days in lvhich to pro~ide one of the three preceeding r:esponses.
15 Nothing in this section shall prohibit any public body from petitioning the appropriate
16 circuit court for additional time to respond to a request for records when the request is
17 for an extraordinary volume of records and a response by the public body within the time
18 required by this chapter will prevent the public body from meeting its operational
19 responsibilities. Before proceeding with this petition~ however, the public body shall make
20 reasonable efforts to reach an agreement with the requestor concerning the production 01
21 the records requested.
22 The public body may make reasonable charges for the copying aaQ. , search time and
23 computer time expended in the supplying of such records; however, ill- Be~~ such
24 charges shall not exceed the actual cost to the public body in supplying such records,
25 except that the public body may charge, on a pro rata per acre basis, for the cost of
26 creating topographical maps developed by the public body, for such maps or portions
27 thereof, which encompass a contiguous area greater than fifty acres. Such charges for the
28 supplying of requested records shall be estimated in advance at the request of the citizen.
29 The public body may require the advance payment of charges which are subject to
30 advance determination.
31 In any case where a public body determines in advance that search and cop)/ing
32 charges for producing the requested documents· are likely to exceed $200, the public body
33 may, before continuing to process the request, require the citizen requesting the
34 information to agree to payment of an amount not to exceed the advance determination
35 by five percent. The period within which the public body must respond under this section
36 shall be tolled for the amount of time that elapses between notice of the advance
37 determination and the response of the citizen requesting the information.
38 Official records maintained by a public body on Q computer or other electronic data
39 processing system which are available to the public under the provisions of this chapter
40 shall be made reasonably accessible to the public at reasonable cost.
41 Public bodies shall not be required to create or prepare a particular requested record if
42 it does not already exist. Public bodies may, but shall not be required to, abstract or
43 summarize information from official records or convert an official record available in one
44 form into another form at the request of the citizen.
45 Failure to make any response to a request for records shall be a violation of this
46 chapter and deemed a denial of the request.
47 B. The following records are excluded from the provisions of this chapter but rna),' be
48 disclosed by the custodian in his discretion, except where such disclosure is prohibited by

49 law:
50 1. Memoranda, correspondence, evidence and complaints related to criminal
51 investigations; reports submitted to the state and local police, to investigators authorized
52 pursuant to § 53.1-16 and to the campus police departments of public institutions of higher
53 education as established- by Chapter 17 (§ 23-232 et seq.) of Title 23 in confidence; [
54 portions of records of local gov~rnment crime commissions that would identify individuals
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1 providing information about crimes or criminal activities under a promise of anonymity; ]
2 and all records of persons imprisoned in penal institutions in this Commonwealth provided
3 such records relate to the sa*i imprisonment. Information in the custody of
4 law-enforcement officials relative to the identity of any individual other than a juvenile
5 who is arrested and charged, and the status of the charge or arrest, shall not be excluded
6 from the provisions of this chapter.
7 2. Confidential records of all investigations of applications for_licensees and all licenses
8 made by or submitted to the Alcoholic Beverage Control Board.
9 3. State income , business, and estate tax returns, personal property tax returns,

10 scholastic records and personnel records containing information concerning identifiable
11 individuals, except that such access shall not be denied to the person who is the subject
12 thereof, and medical and mental records, except that such records can be personally
13 reviewed by the subject person or a physician of the subject person's choice; however, the
14 subject person's mental .records may not be personally reviewed by such person when the
15 SUbject person's treating physician has made a part of such person's records a written
16 statement that in his opinion a review of such records by the subject person would be
17 injurious to the SUbject person's physical or mental health or well-being.
18 Where the person who is the subject of medical records is confined in a state or local
19 correctional facility, the administrator or chief medical officer of such facility may assert
20 such confined person's right of access to the medical records if the administrator or chief
21 medical officer has reasonable cause to believe that such confined person has an infectious
22 disease or other medical condition from which other persons so confined need to' be
23 protected. Medical records shall be reviewed only and shall not be copied by such
24 administrator or chief medical officer. The information in the medical records of a person
25 so confined shall continue to be confidential and shall not be disclosed to any person
26 except the subject by the administrator or chief medical officer of the facility or except as
27 provided by law.
28 For the purposes of this chapter such statistical summaries of incidents and statistical
29 data concerning patient abuse as may be compiled by the Commissioner of the Department
30 of Mental Health, Mental Retardation and Substance Abuse Services shall be open to
31 inspection and releasable as provided in subsection A of this section. No such summaries
32 or data shall include any patient identifying information. Where the person who is the
33 subject of scholastic or medical and mental records is under the age of eighteen, his right
34 of access may be asserted only by his guardian ;- or his parent, including a noncustodial
35 parent, unless such parent's parental rights have been terminated or a court of competent
36 jurisdiction has restricted or denied such access. In instances where the person who is the
37 SUbject thereof is an emancipated minor or a student in a state-supported institution of
38 higher education such right of access may be asserted by the subject person.
39 4. Memoranda, working papers and correspondence held or requested by members of
40 the General Assembly or by the office of the Governor or Lieutenant Governor, Attorney
41 General or the mayor or other chief executive officer of any political subdivision of the
42 Commonwealth or the president or other chief executive officer of any state-supported
43 institutions of higher education.
44 5. Written opinions of the city aB& , county and tOJ,vn attorneys of the cities, counties
45 and towns in the Commonwealth and any other writing protected by the attorney-client
46 privilege.
47 6. Memoranda, working papers and records compiled specifically for use in litigation or
48 as a part of an active administrative investigation concerning a matter which is properly
49 the SUbject of an executive or closed meeting under § 2.1-344 and material furnished in
50 confidence with respect thereto.
51 7. Confidential letters and statements of recommendation placed in the records of
52 educational agencies or institutions respecting (i) admission to any educational agency or
53 institution, (ii) an application for employment, or (iii) receipt of an honor or honorary
54 recognition.
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1 8. Library records which can be used to identify both (i) any library patron who has
2 borrowed material from a library and (ii) the material such patron borrowed.
3 9. Any test or examination used, administered or prepared by any public body for
4 purposes of evaluation of (i) any student or any student's performance, (ii) any employee
5 or employment seeker's qualifications or aptitude for employment, retention, or promotion,
6 or (iii) qualifications for any license or certificate issued by any public body.
7· As used in this subdivision 9, "test or examination" shall include (i) any scoring key for
8 any such test or examination, and (ii) any other document which would jeopardize the
9 security of such test or examination. Nothing contained in this subdivision 9 shall prohibit

10 the release of test scores or results as provided by law, or limit access to individual
II records as is provided by law. However, the subject of such employment tests shall be
12 entitled to review and inspect all documents relative to his performance on such
13 employment tests.
14 When, in the reasonable opinion of such public body, any such test or examination no
15 longer has any potential for future use, and the security of future- tests or examinations
16 will not be jeopardized, such test or examination shall be made available to the public.
17 However, minimum competency tests administered to public school children shall be made
18 available to the public contemporaneously with statewide release of the scores of those
19 taking such tests, but in no event shall such tests be made available to the public later
20 than six months after the administration of such tests.
21 10. Applications for admission to examinations or for licensure and scoring records
22 maintained by the Department of Health Reg:alatory Boards Professions or any board in
23 that department on individual licensees or applicants. However, such material m~y be
24 made available during nonnal working hours for copying, at the requestor's expense, by the
25 individual who is sUbject thereof, in the offices of the Department of Health Regalatory
26 :Boards Professions or in the offices of any health regulatory board, whichever may possess
27 the material.
28 11. Records of active investigations being conducted by the Department of Health
29 Regulatory ;SoarEls Professions or by any health regulatory board in the Commonwealth.
30 12. Memoranda, legal opinions, working papers and records recorded in or compiled
31 exclusively for executive or closed meetings lawfully held pursuant to § 2.1-344.
32 13. Reports, documentary evidence and other information as specified in §§ 2.1-373.2
33 and 63.1-55.4.
34 14. Proprietary information gathered by or for the Virginia Port Authority as provided
35 in i 62.1 134.1 ~ § 62.1-132.4 or § 62.1-134.1 .
36 15. Contract cost estimates prepared for the confidential use of the Department of
37 Transportation in awarding contracts for construction or the purchase of goods or services
38 and records, documents and automated systems prepared for the Department's Bid Analysis
39 and Monitoring Program.
40 16. Vendor proprietary information software which may be in the official records of a
41 public body. For the purpose of this section, "vendor proprietary software" means computer
42 programs acquired from a vendor for purposes of processing data for agencies or political
43 subdivisions of this Commonwealth.
44 17. Data, records or information of a proprietary nature produced or collected by or
45 for faCUlty or staff of state institutions of higher learning, other than the institutions'
46 financial or administrative records, in the conduct of or as a result of stUdy or research on
47 medical, scientific, technical or scholarly issues, whether sponsored by the institution alone
48 or in conjunction with a governmental body or a private concern, where such data, records
49 or information have not been publicly released, published, copyrighted or patented. .
50 18. Financial statements not publicly available filed with applications for industrial
jl development financings.

52 19. Lists ,of registered owners of bonds issued by a political subdivision of the
53 Commonwealth, whether the lists are maintained by the political subdivision itself or by a
54 single fiduciary designated by the political subdivision.
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1 20. Confidential proprietary records, voluntarily provided by private business to the
2 Division of Tourism of the Department of Economic Development, used by that Division
3 periodically to indicate to the public statistical information on· tourism visitation to Virginia
4 attractions and accommodations.
5 21. Information which meets the criteria for being filed as confidential under the Toxic
6 Substances Information Act (§ 32.1-239 et seq.), regardless of how or when it is used by
7 authorized persons in regulatory processes.
8 22. Documents as specified in § 58.1-3.
9 23. Confidential records, including victim identity, provided to or obtained by staff in a

10 rape crisis center or a program for battered spouses.
11 24. Computer software developed by or for a state agency, state-supported institution of
12 higher education or political subdivision of the Commonwealth.
13 25. Investigator notes, and other correspondence and information, furnished in
14 confidence with respect to an active investigation of individual employment discrimination
15 complaints made to the Department of Personnel and Training; however, nothing in this
16 section shall prohibit the disclosure of information taken from inactive reports in a form
17 which does not reveal the identity of charging parties, persons supplying the information or
18 other individuals involved in the investigation.
19 26. Fisheries data which would permit identification of any person or vessel, except
20 when required by court order as specified in § 28.1-23.2.
21 27. Records of active investigations being conducted by the Department of Medical
22 Assistance Services pursuant to Chapter 10 (§ 32.1-323 et seq.) of Title 32.1.
23 28. Documents and writings furnished by a member of the General Assembly to a
24 meeting of a standing committee, special committee or subcommittee of his house
25 established solely for the purpose of reviewing members' annual disclosure statements and
26 supporting materials filed under § 2.1-639.40 or of formulating advisory opinions to
27 members on standards of conduct, or both.
28 29. Customer account information of a pubiic utility affiliated with a political subdivision
29 of the Commonwealth, including the customer's name and service address, but excluding
30 the amount of utility service provided and the amount of money paid for such utility
31 service.
32 30. Investigative notes and other correspondence and information furnished in
33 confidence with respect to an investigation or conciliation process involving an alleged
34 unlawful discriminatory practice under the Virginia Human Rights Act (§ 2.1-714 et seq.);
35 however, nothing in this section shall prohibit the distribution of information taken from
36 inactive reports in a form which does not reveal the identity of the parties involved or
37 other persons supplying information.
38 31. Investigative notes; proprietary information not published, copyrighted or patented;
39 information obtained from employee personnel records; personally identifiable information
40 regarding residents, clients or other recipients of services; and other correspondence and
41 information furnished in confidence to the Department of Social Services in connection with
42 an active investigation of an applicant or licensee pursuant to Chapters 9 (§ 63.1-172 et
43 seq.) and 10 (§ 63.1-195 et seq.) of Title 63.1; however, nothing in this section shall prohibit
44 disclosure of information from the records of completed investigations in a form that does
45 not reveal the identity of complainants, persons supplying information, or other individuals
46 involved in the investigation.
47 32. Reports, manuals, specifications, documents, minutes or recordings of staff meetings
48 or other information or materials of the Virginia Board of Corrections, the Virginia
49 Department of Corrections or any institution thereof to the extent, as determined by the
50 Director of the Department of Corrections or his designee, that disclosure or public
51 dissemination of such materials would jeopardize the security of any correctional facility or
52 institution, as follows:
53 (i) Security manualS, including emergency plans that are a part thereof;
54 (ii) Engineering and architectural drawings of correctional facilities, and operational
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1 specifications of security systems utilized by the Department, provided the general
2 descriptions of such security systems, cost and quality shall be made available to the
·3 public;
4 (iii) Training manuals designed for correctional facilities to the extent that they address
5 procedures for institutional security, emergency plans and security equipment;
6. (iv) Internal security audits of correctional facilities, but only to the extent that they
7 specifically disclose matters described in (i), (ii), or (iii) above or other specific
8 operational details the disclosure of which would jeopardize the security of a correctional
9 facility or institution;

10· (v) Minutes or recordings of divisional, regional and institutional staff meetings or
11 portions thereof to the extent that such minutes deal with security issues listed in (i), (ii),
12 (iii), and (iv) of this sUbdivision;
13 (vi) Investigative case files by investigators authorized pursuant to § 53.1-16; however,
14 nothing in this section shall prohibit the disclosure of information taken from inactive
15 reports in a form which does not reveal the identity of complainants or charging parties,
16 persons supplying information, confidential sources, or other individuals involved in the
17 investigation, or other specific operational details the disclosure of which would jeopardize
18 the security of a correctional facility or institution; nothing herein shall permit the
19 disclosure of materials otherwise exempt as set forth in subdivision 1 of subsection B of §
20 2.1-342 00~ ;
21 (vii) Logs or other documents containing information on movement of inmates or
22 employees; and
23 (viii) Documen~ disclosing contacts between inmates and law enforcement personnel.
24 Notwithstanding the. provisions. of this SUbdivision, reports and Information regarding the

. 25 general operations of the Department, including notice that an escape has occurred, shall
26 be open to inspection and copying as provided in this section.
27 33. +Be RameS t addresses aaQ etQe!: eIieRt specific iBfsnRatisR ~ Personal information,
28 as defined in § 2.1-379 of the Code, (i) filed with the Virginia Housing Development
29 Authority concerning individuals who ha\-"e applied for or received loans or other housing
30 assistance or who have applied for occupancy of or have occupied housing financed,
31 owned or otherwise assisted by the Virginia Housing Development Authority, or (ii)
32 concerning persons participating in or persoB persons on the waiting list for federally
33 funded rent-assistance programs ; e~cept iAat . However, access to one's own information
34 shall not be denied.
35 34. Documents regarding the siting of hazardous waste facilities, except as provided in §
36 10.1-1441, if disclosure of them would have a detrimental effect upon the negotiating
37 position of a governing body or on the establishment of the terms, conditions and
38 provisions of the siting agreement.
39 35. Appraisals and cost estimates of real property subject to a proposed purchase, sale
40 or lease, prior to the completion of such purchase, sale or lease.
41 36. Records containing information on the site specific location of rare, threatened~

42 endangered or otherwise impen1ed plant and animal species, natural communities, caves,
43 and significant histon·c and archaeological sites if, in the opinion of the public body which
44 has the responsibility for such information, disclosure of the information would jeopardize
45 the continued existence or the integrity of the resource. This exemption shall not apply to
46 requests from the owner of the land upon which the resource is located.
47 37. Official records, memoranda, working papers, graphics, video or audio tapes.
48 production models, data and information of a proprietary nature produced by or tor or
49 collected by or for the State Lottery Department relating to matters of a specific lottery
50 game design, development, production, operation. ticket price, prize structure, manner of
51 selecting the winning ticket, manner of payment of prizes to holders of winning tickets,
52 frequency of drawings 0': selections of winning tickets, odds of winning, advertising, or
53 marketing, where such official records have not been publicly released, published.
54 copyrighted or patented. Whether released, published or copyrighted, all game-related
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1 information shall be subject to public disclosure under this chapter upon the first day of
2 sales lor the specific lottery game to which it pertains.
3 38. Official records of studies and investigations by the State Lottery Department of (i)

4 lottery agents, (if) lottery \1endors, (iii) lottery crimes under §§ 58.1-4014 through 58.1-4018,
5 (iv) defects in the law or regulations whic/z cause abuses in the administration and

6 operation of the lottery and any evasions 01 such provisions, or (v) use of the lottery as a
7 subterfuge for organized crime and illegal gambling where such .official records have not
8 been publicly released, published or copyrighted. Ail studies and investigations referred to
9 under subdivisions (iii);, (iv) and (v) shall be subject to public disclosure under this chapter

10 upon completion of the study or investigation.
11 39. Those portions of engineering and construction drawings and plans submitted for
12 the sole purpose of complying with the building code in obtaining a building permit which

13 would identify specific trade secrets or other information the disclosure of which would be
14 harmful to the competitive position of the owner or lessee; however, such information
15 shall be exempt only untzl the building is completed. Information relating to the safety or
16 environmental soundness of any building shall not be exempt from disclosure.
17 C. Neither any proVision of this chapter nor any proVision of Chapter 26 (§ 2.1-377 et
18 seq.) of this title shall be construed as denying public access to contracts between a public
19 official and a public body, other than contracts settling public employee employment
20 disputes held confidential as personnel records under subdivision 3 of subsection B of this
21 section, or to records of the position, job classification, official salary or rate of pay of,
22 and to records of the allowances or reimbursements for expenses paid to any public
23 officer, official or employee at any level of state, local or regional government in this
24 Commonwealth. The provisions of this SUbsection, however, shall not apply to records of
25 the official salaries or rates of pay of public employees whose annual rate of pay is
26 $10,000 or less.
27 § 2.1-343. Meetings to be public; notice of meetings; recordings; minutes; voting.-Except
28 as otherwise specifically provided by law and except as provided in §§ 2.1-344 and 2.1-345,
29 all meetings shall be public meetings , includilzg meetings and work sessions during which
30 no votes are cast or any decisions made . Notice including the time, date and place of
31 each meeting shall be furnished to any citizen of this Commonwealth who requests such
32 information. Requests to be notified on a continual basis shall be made at least once a
33 year in writing and include name, address, zip code and organization of the requestor.
34 Notice, reasonable under the circumstance, of special or emergency meetings shall be
35 given contemporaneously with the notice provided members of the public body conducting
36 the meeting.
37 Any person may photograph, film, record or otherwise reproduce any portion of a
38 meeting required to be open. The public body conducting the meeting may adopt rules
39 governing the placement and use of equipment necessary for broadcasting, photographing,
40 filming or recording a meeting to prevent interference with the proceedings.
41 Voting by secret or written ballot in an open meeting shall be a violation ot this
42 chapter.
43 Minutes shall be recorded at all public meetings. However, minutes shall not be
44 required to be taken at deliberations of (i) standing and other committees of the General
45 Assembly, (ii) legislative interim stUdy commissions and committees, including the Virginia
46 Code Commission, (iii) tBe Virgiai& Advisory Legislati'}e CO\lRcil aaQ its committees, ~
47 study committees or commissions appointed by the Governor, or ~ (iv) study commissions
48 or study committees , or any other committees or subcommittees appointed by the
49 governing bodies or school boards of counties, cities and· towns, except Where the
50 membership of any such stuey. commission ~ ~ , committee or subcommittee includes
51 me;:e tBaa eRe member 9f a tIH:ee memBer gOlJemiag &9Qy m: seReol Beard, meFe ikaD tw&
52 memBers ef a governing geay QI: seaool BeaI:El lJ.aviBg feaE memsers eI= a majority of 8, the
53 governing body of the count)', city or town or school board lla1Jiag meFe iIlaQ. ~
54 memBers. IRfermatieR as t9 ~ time aaQ p1aGe ef. eaGA meetiag sAaII Be famisbed i& aRY
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1 citizea 9f tIHs C9HlGl9BWealth wAe requests~ iBfoFR)ati9R. R~quests te Be R9tified ea a
2 c9BtiBual Basis sBaIl Be maee at least 9REe a ~ m. writiBg aaa iacl\ide Dame, address,
.3 zip eeQe aaQ. orgaaizatien 11 aRy; togetl1er witll- ~ aEieq1:late sapply 9f siamped
4 self addressed eBvelopes.
5 § 2.1-343.1. Electronic communication meetings prohipited; exception, experimental
6 program.- A. It is a violation of this chapter for any~ political subdivision or any
7 governing body , authority, board, bureau, commission" district or agency of local
8 government to conduct a meeting wherein the public business is discussed or transacted
9 through telephonic, video, electronic or other communication means Where the members

10. are not physically assembled.
11 B. Public bodies of the Commonwealth, as provided in the dejinition of Hmeeting H in §
12 2.1-341, but excluding any political subdivision or any go.verning body, authority, board,
13 bureau, commission, district or agency 01 local govemment~ may conduct any meeting.
14 except executive or closed meetings held pursuant to § 2.1-344, wherein the public
15 business is discussed or transacted through telephonic or video means. For the purposes of
16 subsections B through G of this section, ·'public bodyn sh,all mean any state legislative
17 body, authority, board, bureau, commission~ district or agency of the Commonwealth and
18 shall exclude those of local governments.
19 Meetings conducted through telephonic or video. means s~all be on an experimental
20 basis commencing on July J, 1989~ and ending on June 30. 1991. The Director 0/ the
21 Department of Information Technolo8J" shall submit an evaluation of the., effectiveness of
22 meetings by telephonic or video means by public bodies at the Commonwealth prior to
23 January 1~ 1992~ to the Governor and the General Assemb~y.
24 C. Notice of any meetings held pursuant to this section shal~ be provided at least
25 thirty days in advance 01 the date sclzeduled tor the meeting. The .nt;Jtice shall include the
26 date, time, place and purpose for the meeting and shall identify the location or locations
27 for the meeting. All locations for the meeting shall be .made accessible to the public. All
28 persons attending the meeting at any' of the meeting loc~tions shall be. afforded the same
29 opportunity to address the public body as persons .attending the primary or central
30 location. Any interruption in the telephonic or video broadcast of the meeting shall result
31 in the suspension of action at the meeting until repairs a~e made and public access
32 restored.
33 Thirty-day notice shaD not be required for telephonic or video meetings continued to
34 address an emergency situation as provided in subsectio~ F of this section or to conclude
35 the agenda 01 a telephonic or video meeting of the public body for which the proper
36 notice has been given~ when the date_ time, place. ant! purpose ot the continued meeting
37 are set during the meeting prior to adjournment.
38 The public body shall provide the Director of the Department ot Information
39 Technology with notice of all public meetings J:z,eld through telephonic or video means
40 pursuant to this section.
41 D. An agenda and materials which will be distributed to members of the public bod}'
42 and which have been made available to the staff at the public body in sufficient time for
43 duplication and forwarding to aU location sites where public access will be provided shall
44 be made available to the public at the time of the meeting. Minutes of all meetings held
45 by telephonic or video means shall be recorded as reqUired by § 2.1-343. Vote,~ taken
46 during any meeting conducted through telephonic or video means sJ:z,all be recorded bJ-'
47 name in ro/l-call fashion and included in the minutes. In addition" the public body shall
48 make an audio recording of the meeting~ if a telephonic medium is used, or an
49 audio/Visual recording, if the meeting is held by video means. The recording shall be
50 preserved by the public body for a period of three years following the date of the meeting
.51 and shall be available to the public.
52 E. No more than twenty-five percent of. all meetings held annually by ·a public body,
53 including meetings 01 an~ ad hoc. or standing co'!Zmittees" may be held by telephonic or
54 video means. Any public body which meets by telephonic or video means shall fz1e with
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1 the Director of the Department of Information Technology by July J of each year a
2 statement identiiYing the total number of meetings held during the preceding fiscal year,
3 the dates on which the meetings were held and the number and purpose of those
4 conducted through telephonic or video means.
5 F. Notwithstanding the limitations imposed by subsection E of this section, a public
6 body may meet by telephonic or video means as often as needed if an emergency exists
7 and the public body is unable to meet in regular session. As used in this subsection
8 Hemergency" means an unforeseen circumstance rendering the rzotice required by this
9 section, or by § 2.1-343 of this chapter, impossible or impracticable and which

10 circumstance requires immediate action. Public bodies conducting emergency meetings
11 through telephonic or video means shall comply with the provisions of subsection D
12 requiring minutes, recordation and preservation of the audio or audio/Visual recording of
13 the meeting. The basis for the emergency shall be stated in the minutes.
14 G. The provisions of this section establish a two-year experimental program designed to
15 evaluate the effectiveness of meetings by telephonic or video means by public bodies of
16 the Commonwealth. Meetings by telephonic or video means shaD be prohibited on and
17 after July 1, 1991, unless the provisions of this section pertaining to the termination of
18 tlzis experimental program are amended and reenacted by the General Assembly.
19 § 2.1-344. Executive or closed meetings.-A. EKecative Public bodies are not required to
20 conduct executive or closed meetings may . However, should a public body determine that
21 an executive or closed meeting is desirable, such meeting shaD be held only for the
22 following purposes:
23 1. Discussion or consideration of or interviews of prospective candidates for
24 employment, assignment, appointment, promotion, performance, demotion, salaries,
25 disciplining or resignation of specific public officers, appointees or employees of any public
26 body, and evaluation of performance of departments or schools of state institutions of
27 higher education where such matters regarding such specific individUals might be affected
28 by such evaluation. Any teacher shall be permitted to be present during an executive
29 session or closed meeting in which there is a discussion or consideration of a disciplinary
30 matter ; which involves the teacher and some student or students ; and the student or
31 students involved in the matter are present i , provided the teacher makes a written
32 request to be present to the presiding officer of the appropriate board.
33 2. Discussion or consideration of admission or disciplinary matters concerning any
34 student or students of any state institution of higher education or any state school system.
35 However, any such student and legal counsel and, if the student is a minor, the student's
36 parents or legal guardians, shall be permitted to be present during the taking of testimony
37 or presentation of evidence at an executive or closed meeting, if such student, parents or
38 guardians so request in writing ; and such request is submitted to the presiding officer of
39 the appropriate board.
40 3. Discussion or consideration of the condition, acquisition or use of real property for
41 public purpose, or of the disposition of publicly held property, or of plans. for the future of
42 a state institution of'higher education Which could affect the value of property owned or
43 desirable for ownership by such institution.
44 4. The protection of the privacy of individuals in personal matters not related to public
45 business.
46 5. Discussion concerning a prospective business or industry where no previous
47 announcement has been made of the business' or industry's interest in locating in the
48 community.
49 6. The investing of public funds where competition or bargaining is involved, Where if
50 made public initially the financial interest of the governmental unit would be adversely
51 affected.
52 7. Consultation with legal counsel and briefings by staff members, consultants or
53 attorneys, pertaining to .actual or poteatial probable litigation, or other specific legal matters
54 vtitl1in ~ jarisdictioB ef ~~~ aaQ disc\lssions 9F consiElerati9R ~ SQGQ matters
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1 wit:A9\:lt tAe preseace ef E9Qasel, staU; C9RSYltants, 91= atteFaeys requiring the provision of
2 legal advice by counsel .
;J 8. In the case of boards of visitors of state institutions of higher education, discussion or
4 consideration of matters relating to gifts, bequests and fund-raising activities, and grants
5 and contracts for services or work to be performed by such institution. However, the terms
6 and conditions of any such gifts, bequests, grants and contracts made by a foreign
7 . government, a foreign legal entity or a foreign person and accepted by a state institution of
8 higher education shall be subject to public disclosure upon written request to the
9 appropriate board of visitors. For the purpose of this subdivision, (i) "foreign government"

18. means any government other than the United States government or the government of a
11 state or a political sUbdivision thereof; (ii) "foreigIl legal entity" means any legal entity
12 created under the laws of the United States or of any state thereof if a majority of the
13 ownership of the stock of such legal entity is owned by foreign governments or foreign
14 persons or if a majority of the membership of any such entity is composed of foreign
15 persons or foreign legal entities, or any legal entity created under the laws of a foreign
16 government; and (iii) "foreign person" means any individual who is not a citizen or
17 national of the United States or a trust territory or protectorate thereof.
18 9. In the case of the boards of trustees of the Virginia Museum of Fine Arts and the
19 Science Museum of Virginia, discussion or consideration of matters relating to specific gifts,
20 bequests, and grants.
21 10. Discussion or consideration of honorary degrees or special awards.
22 11. Discussion or consideration of tests or examinations or other documents excluded
23 from this chapter pursuant to § 2.1-342 B 9.
24 12. Discussion, consideration or review by the appropriate House or Senate committees
25 of possible disciplinary action against a member arising out of the" possible inadequacy of
26 the disclosure statement filed by the member, provided the member may request in writing
27 that the committee meeting not be conducted in executive session.
28 13. Discussion of strategy with respect to the negotiation of a siting agreement or to
29 consider the terms, conditions, and provisions of a siting agreement if the governing body
30 in open meeting finds that an open meeting will have a detrimental effect upon the
31 negotiating position of the governing body or the establishment of the terms, conditions and
32 pro·{isions of the siting agreement, or both. All discussions with the applicant or its
33 representatives may be conducted in a closed meeting or executive session.
34 14. Discussion by the Governor and any economic advisory board reviewing forecasts of
35 economic activity and estimating general and nongeneral fund revenues.
36 15. Discussion or consideration ot medical and mental records excluded from this
37 chapter pursuant to § 2.1-342 B 3. and those portions of disciplinary proceedings by any
38 regulatory board within the Department 01 Commerce or Department of Health Professions
39 conducted pursuant to § 9-6.14:11 or § 9-6.14:12 during which the board deliberates to
40 reach a decision.
41 16. Discussion~ consideration or review of State Lottery,," Department matters related to
42 proprietary lottery game information and studies or investigations exempted from
43 disclosure under subdivisions 37 and 38 01 subsection B of § 2.1-342.
44 17. Those portions of meetings by local government crime commissions where the
45 identity oh or information tending to identify, individuals providing information about
46 crimes or criminal activities under a promise of anonynzity is discussed or disclosed.
47 B: N9 meetiBg sAall Become aa eKecative ~ closed meeting UAIess tAe:I=e sBaIJ ~
48 &eea recorded ia &pea meetilig all affirmative ¥eie te tAat efIea By tile~ geEl;t
49 Aekiiag tAe meeting, wIHa motion sbaU state specifically tAe parpose ~ p1:lrposes
50 aereiaabove set~ ia tais section~ aI=e t& ge tAe sabject &f tAe meeting aBEl a
51 statemeBt iacladed iB tAe miRutes &f tAe m@etiag wIHa sRaIl make specific reference t9
52 tile applicable exemptioR ~ eKempti9BS as pro'flieed m sUBsection A ef. tms section ~ -§­
53 2.1 345. A geaeral refereRce te tAe pro'lisioBS 9f tms cRapier ~ i& me exemptioas '*
54 sabsection A saaIl Ret ge safficieat i9 satisfy tAe requirements ~ aa e:x:ecliti'le ~ eI9seQ
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1 meeting. +Be~~ BolEiiag saea aa e*ecutive &1= clesed meetisg sAaR restrict as
2 consideration E» matters dUring the closed portions &BIy Ie tA&se purposes specifically
3 exempted H:em iRe provisioBS ef tIHs~
4 +Be Ratice prolJisioRS et tms caapter sIlalJ Ret~ t9 ex:ecatilJe 91= closed meetings '*
5 aBY p1:lblic &eay AeIQ. seIeIy ~ the parpose ef iaterviewiBg caReidates ~ tile position ef
6 effief admiaistratiTle officer. +Be pyelic~~ t9 aBY SHeA execytive &r closed meeting
7 ~ iRe purpose ef iaterviewiBg caBdiEiates saag. aBBOl:lRGe iR aQ epea meetiBg taat ~
8 executive m: closed m@etiBg saag. Be Aekl at a disclosed ~ yadisclosed location wHb:ia
9 fifteen Gays taereafier. lR Be EWeRt sAaR tAe~ B9Qy~ aetiea &R matters discassed

10 HI: SQEA ex;ecative m: closed meetiag except at a~ meetiBg ~~ ReQee was gWea
11 pUFSaant t& t 2.1 343. .
12 ~ B. No resolution, ordinance, rule, contract, regulation or motion adopted~ passed or
13 agreed to in an executive or closed meeting shall become effective unless the public body,
14 following the meeting, reconvenes in open meeting and takes a vote of the membership on
15 such resolution, ordinance, nile, contract, regulation or motion which shall have its
16 substance reasonably identified in the open meeting. Nothing in this section shall be
17 construed to require the board of directors of any authority created pursuant to the
18 Industrial Development and Revenue Bond Act (§ 15.1-1373 et seq.), or any public body
19 empowered to issue industrial revenue bonds by general or special law, to identify a
20 business or industry to which subdivision A 5 of this section applies. However, such
21 business or industry must be identified as a matter of public record at least thirty days
22 prior to the actual date of the board's authorization of the sale or issuance of such bonds.
23 C. Public officers improperly selected due to the failure of the public body to c0'!Zply
24 with the other provisions of this section shall be de facto officers and, as such, their
25 official actions are valid until they obtain notice of the legal defect in their elect'ion.
26 D. Nothing in this section shall be construed to prevent the holding of conferences
27 between two or more public bodies, or their representatives, but these conferences shali be
28 subject to the same regulations for holding executive or closed sessions as are applicable to
29 any other public body.
30 § 2.1-344.1. Call of closed or executive meetings; certification of proceedings.- A. No
31 meetings shall become an executive or closed meeting unless the public body proposing to
32 convene such meeting shall have taken an affirmative recorded vote in open session to
33 that effect, by motion stating specifically the purpose or purposes which are to be the
34 subject of the meeting, and reasonably identifying the substance of the matters to be
35 discussed. A statement 'shall be included in the minutes of the open meeting which shall
36 make specific reference to the applicable exemption or exemptions from open meeting
37 requirements provided in subsection A of § 2.1-344 or in § 2.1-345, and the matters
38 conta'ined in such motion shall be set forth in those minutes. A general reference to the
39 provisions of this chapter or authorized. exemptions from open meeting requirements shall
40 not be sufficient to satisfy the requirements tor an executive or closed meeting.
41 B. The notice provisions of this chapter shall not apply to executive or closed meetings
42 of any public body held solely for the purpose 01 interviewing candidates for the position
43 of chief administrative officer. Prior to any such executive or closed meeting tor the
44 purpose 01 interviewing candidates the public body shall announce in an open meeting
45 that such executive or closed meeting shall be held at a disclosed or undisclosed location
46 within fifteen days thereafter.
47 C. The public body holding an executive or closed meeting shall restrict its
48 consideration 01 matters during the closed portions only to those purposes specifically
49 exempted from the provisions of this chapter.
50 D. At the conclusion of any executive or closed meeting convened hereunder, the
51 public body holding such meeting shall reconvene in open session immediately thereafter
52 and shall take a roll call or other recorded vote to be included in the minutes of that
53 body. certzfying that .to the best 01 the member's knowledge (i) only public business
54 matters lawfully exempted from open meeting requirements under this chapter. and (ii)
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1 only such public business matters as were identified in the motion b~v which the executive
2 or closed meeting was convened were heard, discussed or considered in the meeting b}­

.3 the public body. Any member of the public body "-'ho believes that there was a departure
4 from the requirements of subdivisions (i) and (if) above, shall so state prior to the t-"ote.

5 indicating the substance of the departure that, fn his judgment, has taken place. The

6 statement shall be recorded in the minutes of the public body.
7· E. Failure of the certification required by subsection D, above, to receive the

8 affirmative vote of a majority of the members of the public body present during a closed
9 or executive session shall not affect the validity or confidentiality of such meeting with

10· respect to matters considered therein in compliance with the provisions of this chapter.
11 The recorded vote and any statement made in connection therewith, shall upon proper
12 authentication, constitute evidence in any proceeding brought to enforce this chapter.
13 F. A public body may permit nonmembers to attend an executive or closed meeting If

14 such persons are deemed necessary or if their presence lvill reasonably aid the public -bod)"
15 in its consideration of a topic which is a subject of the meeting.
16 G. Except as specifically authorized by law, in no event may any public boc!..\" take
17 action on matters discussed in any executive or closed meeting, except at a public
18 meeting tor which notice was given as required by § 2.1-343.
19 H. Minutes may be taken during executive or closed sessions of a public bod)\ but

20 shall not be required. Such minutes shall not be subject to mandatory public disclosure.
21 § 2.1-345. Public bodies to Which chapter inapplicable.-The provisions of this chapter
22 shall not be applicable to ;
23 fl+ te ~ [Rellealed.]
24 ~ the Virginia Parole Boards; Board, petit juries , , grand juries , and the Virginia
25 State Crime Commission.
26 ~ [Repealed.]
27 § 2.1-346. Proceedings for enforcement of chapter.-Any person, including the
28 Commonwealth's attorney acting in his ~ ~ official or individual capacity, denied the
29 rights and privileges conferred by this chapter may pr~ceed to enforce such rights and
30 privileges by filing a petition for mandamus or injunction, ~upported by an affidavit
31 showing good cause, addressed to the court of record of the county or city from Which the
32 public body has been elected or appointed to serve and in which such rights and privileges
33 were so denied. Failure by any person to request and receive notice of the time and place
34 of meetings as provided in § 2.1-343 shall not preclude any person from enforcing his or
35 her rights and privileges conferred by this chapter.
36 Any SQe& petition alleging SQe& denial of rights and privileges conferred by this chapter
37 by a board, bureau, commission, authority, district or agency of the state government or by
38 a standing or other committee of the General Assembly, shall be addressed to the Circuit
39 Court of the City of Richmond. SUGa A petition for mandamus or injunction under this
40 chapter shall be heard within seven days of the date when the same is made; provided, if
41 sueB the petition is made outside of the regular terms of the circuit court of a county
42 which is included in a judicial circuit with another county or counties, the hearing on sat&
43 the petition shall be given precedence on the docket of such court over all cases which
44 are not otherwise given precedence by law. SaeQ The petition shall allege with reasonable
45 specificity the circumstances of the denial of the rights. and privileges conferred by this
46 chapter. A single instance of denial of ~ the rights and privileges conferred b~T this
47 chapter shall be sufficient to invoke the remedies gra~ted herein. If the court finds the
48 denial to be in violation of the provisions of this chapter, tae eem=t may a\llard eests aBG
49 reasoaaale attoraey's lees t9 tae petiticBiag citizeB the petitioner shall be entitled to
58 recover reasonable costs and attomey's fees from the public body it the petitioner
51 substantially prevails on the merits of the case, unless special circ.umstances would make
52 an award unjust. In making this determination, a court may consider, among other things,
53 the reliance of a public. body on an opinion of the Attorney General or Q decision of a
54 court that substantially supports the public body~s position . sae&~ aRQ fees saall De
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VIRGINIA ACTS OF ASSEMBLY - CHAPTER 3 5 8

An Act to amend and reenact §§ 2.1-340.1, 2.1-341, 2.1-342, 2.1-343, 2.1-343.1, 2.1-344,
2.1-345, 2.1-346 and 2.1-346.1 of the Code of Virginia and to amend the Code 01
Virginia by adding a section numbered 2.1-344.1, relating to the Virginia Freedom of
Information Act; penalty.

(H 1229]

Approved "AR 20 t989

Be it enacted by the General Assembly of Virginia:
1. That §§ 2.1-340.1, 2.1-341, 2.1-342, 2.1-343, 2.1-343.1, 2.1-344, 2.1-345, 2.1-346 and 2.1-346.1
of the Code of Virginia are amended and reenacted and that the Code of Virginia is
amended by adding a section numbered 2.1-344.1 as follows:

§ 2.1-340.1. Policy of chapter.- U is tAe purpose eI tAe Geaetal :AssemBly 9y proviEliag
By enacting this chapter t9 eQS\:lFe te the General Assembly ensures the people of this
Commonwealth ready access to records in the custody of public officials and free entry to
meetings of public bodies wherein the business of the people is being conducted. +IHs
caapier recog&izes t&at tAe Committees or subcommittees of public bodies created to
perform delegated functions of a public body or to advise a public body shall also conduct
their meetings and business pursuant to this chapter. The affairs of government are not
intended to be conducted in an atmosphere of secrecy since at all times the public is to be
the beneficiary of any action taken at any level of government. =I=e tAe eR4 t&at tAe
f)aFf)oses ef tBis Unless the public body specifically elects to exercise an exemption
prOVided by this chapter or any other statute, every meeting shall be open to the public
and aU reports, documents and other material shall be available for disclosure 'upon
request. .

This chapter may Be realized, it shall be liberally construed to promote an increased
awareness by all persons of governmental activities and afford every opportunity to citizens
to witness the operations of government Any exception or exemption from applicability
shall be narrowly construed in order that no thing which should be public may be hidden
from any person.

Any ordinance adopted by a local governing body which conflicts with the provisions
of this chapter shall be void.

§ 2.1-341. Definitions.-The following terms, whenever used or referred to in this
chapter, shall have the following meanings ;- respecti1lely , unless a different meaning
clearly appears from the context:

. ~4Executive meeting" or uclosed meetingJII means a meeting from which the public is
excluded.

OO"Meeting" or "meetings" means the meetings including work sessions , when sitting
physicaOy, or through telephonic or video equipment pursuant to § 2.1-343.1, as a body or
entity, or as an informal assemblage of (i) as many as three members, or (ii) a quorum, if
less than three, of the constituent membership, wherever held, with or without minutes
being taken, whether or not votes are cast, of any legislative body, authority, board,
bureau, commission, district or agency of the Commonwealth or of any political subdivision
of the Commonwealth, including cities, towns and counties; municipal councils, governing
bodies of counties, school boards and planning commissions; boards of visitors of state
institutions of higher education; and other organizations, corporations or agencies in the
Commonwealth, supported wholly or principally by public funds. The notice provisions of
this chapter shall not apply to the said informal meetings or gatherings of the members of
the General Assembly. Nothing in this chapter shall be construed to make unlawful the
gathering or attendance of two or more members of a body or entity at any place or
function where no part of the purpose of such gathering or attendance is the discussion or
transaction of any public business, and such gathering or attendance was not called or
prearranged with any purpose of discussing or transacting any business of the body or
entity. The gathering of employees of a public body shall not be deemed a "meeting"
subject to the provisions of this chapter.

No meeting shall be conducted through telephonic, video, electronic or other
communication means where the members are not physically assembled to discuss or
transact public business, e.xcept as provided in § 2.1-343.1 or as may specifically be
provided in Title M 54.1 for the summary suspension of professional licenses.

.oo"Official records" means all written or printed books, papers, letters, documents,
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maps and tapes, photographs, films, sound recordings, reports or other material, regardless
of physical form or characteristics, prepared, owned, or in the possession of a public body
or any employee or officer of a pUblic body in the transaction of public business.
~ UExecytive meetiBg" ~ "closed meetiag" means a meetiBg H:em wAieh tAe public is

el'clyeed.
~"Open meeting" or "public meeting" means a meeting at which the public may be

present.
~"Public body" means any of the groups, agencies or organizations enumerated in

s\laElivisioB {at ef the definition of 44meetingU as provided in this section , including any
committees or subcommittees of the public body created to perform delegated functions of
the public body or to advise the public body .

-oo-uScholastic records" means those records, files, documents, and other materials
containing information about a stude.nt and maintained by a public body which is an
educational agency or institution or by a person acting for such agency or institution, but,
for the purpose of access by a stUdent, does not include (i) financial records of a parent
or guardian nor (ii) records of instructional, supervisory, and administrative personnel and
educational personnel ancillary thereto, which are in the sole possession of the maker
thereof and which are not accessible or revealed to any other person except a substitute.

§ 2.1-342. Official records to be open to inspection; procedure for requesting records
and responding to request; charges; exceptions to application of chapter.-A. Except as
otherwise specifically provided by law, all official records shall be open to inspection and
copying by any citizens of this Commonwealth during the regular office hours of the
custodian of such records. Access to such records shall not be denied to aRY sueQ citizea
citizens of this Commonwealth, ~ te representatives of newspapers and magazines with
circulation in this Commonwealth, and representatives of radio and television stations
broadcasting in or into this Commonwealth. The custodian of such records shall take- all
necessary precautions for their preservation and safekeeping. Any public body covered
under the provisions of this chapter shall make an initial response to citizens requesting
records open to inspection within feQrteeR caleBdar five work days H:9m after the receipt
of the request by the public body which is the custodian of the requested records . Such
citizen request shall designate the requested records with reasonable specificity. U tile
re(f\lesteEl recerds QI:~ geEIy is Hcluded H:em iRe proJlisioBS eI tIHs caapter, tAe pUBlic
99Qy te wBiEA tile request is directed sAaIl witAiB ~oY:rteeR caieBclar Says H:em tAe receipt
91 tile request teREler a wAtteR explaRatieB as te wAy iRe recorGs 8I=e Ret a\I8ilasle t& tAe
request9r. SUGA explaaatioB sAaIl mHe specific Fe~reBce te tAe applicaele pro'lisioRS eI
tIHs cl1apter ~ ~ beee sectio&S wIHeA mHe iRe requested recorEis uRa~ilable. IB tile
e¥eRt a EletermiBatioR &f tile availaBility 9f iRe requested recoFes may Ret Be ma4e withia
iRe fgunees caleasar day period, iRe pa9IiG 99Qy te wAiGA iRe request is directed sBaIl
islerHl tAe requestor as saGA ; aAQ sAaIl AaJJe aA additiosal teA ~eBE1ar Says i& wIHeA ie
mae a EletermiaatioB ef availaBility. A specific reference to this chapter by the requesting
citizen in his records request shall not be necessary to invoke the time limits for response
by the public body. The response by the public body within such five work days shall be
one of the following responses:

1. The requested records shall be provided to the requesting citizen.
2. If the public body determines that an exemption applies to all of the requested

records, it may refuse to release such records and provide to the requesting citizen a
written explanation as to why the records are not available with the explanation making
specific reference to the applicable Code sections which make the requested records
exempt.

3. If the public body determines that an exemption applies to a portion of the
requested records, it may delete or excise that portion of the records to which an
exemption applies, disclose the remainder 01 the requested records and provide to the
requesting citizen a written explanation as to why these portions of the record are not
available to the requesting citizen with the explanation making specific reference to the
applicable Code sections which make that portion of the requested records exempt. Any
reasonably segregatable portion of an official record shall be provided to any person
requesting the record after the deletion of the exempt portion.

4. It the public body determines that it is practically .impossible to provide the
requested records or to determine whether they are available within the five-work-day
period, the public body shall so inform the requesting citizen and shall have an additional
seven work days in which to provide one of the three preceeding responses.

Nothing in this section shall prohibit any public body from petitioning the appropn-ate
circuit court for additional time to respond to a request for records when the request is'
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for an extraordinary volume of records and a response by the public body within the time
required by this chapter will prevent the public body from meeting its operational
responsibzlities. Before proceeding with this petition, however, the public body shall make
reasonable efforts to reach an agreement with the requestor concerning the production of
the records requested.

The public body may make reasonable charges for the copying aBQ , search time and
. computer time expended in the supplying of such records; however, iA Be es.zem sAaR such
charges shall not exceed the actual cost to the public body in supplying such records,
except that the public body may charge, on a pro rata per acre basis, for the cost of
creating topographical maps developed by the public body, for such maps or portions
thereof, Which encompass a contiguous area greater than fifty acres. Such charges for the
supplying of requested records shall be estimated in advance at the request of the citizen.
The public body may require the advance payment of charges which are subject to
advance determination.

In any case where a public body determines in advance that search and copying
charges for producing the requested documents are likely to exceed $200? the public body
may, before continuing to process the request, require the citizen requesting the
information to agree to payment of an amount not to exceed the advance determination
by five percent. The period within which the public body must respond under this section
shall be tolled for the amount of time that elapses between notice of the advance
determination and the response of the citizen requesting the information.

Official records maintained by a public body on a computer or other electronic data
processing system which are available to the public under the provisions of this chapter
shall be made reasonably accessible to the public at reasonable cost.

Public bodies shall not be required to create or prepare a particular requested record if
it does not already exist. Public bodies may, but shall not be required to, abstract or
summarize information from official records or convert an official record available in one
form into another form at the request of the citizen.

Failure to make any response to a request for records shall be a violation of this
chapter and deemed a denial of the request.

B. The following records are excluded from the provisions of this chapter but may be
disclosed by the custodian in his discretion, except where such disclosure is prohibited by
law:

1. Memoranda, correspondence, evidence and complaints related to criminal
investigations; reports submitted to the state and local police, to investigators authorized
pursuant to § 53.1-16 and to the campus police departments of public institutions of higher
education as established by Chapter 17 (§ 23-232 et seq.) of Title 23 in confidence; portions
of records of local government crime commissions that would identify individuals providing
information about crimes or cnininal activities under a promise of anonymity; and all
records of persons imprisoned in penal institutions in this Commonwealth provided such
records relate to the saki imprisonment Information in the custody of law-enforcement
officials relative to the identity of any individual other than a juvenile who is arrested and
charged, and the status of the charge or arrest, shall not be excluded from the provisions
of this chapter.

2. Confidential records of all investigations of applications for licensees and all licenses
made by or submitted to the Alcoholic Beverage Control Board.

3. State income , business, and estate tax returns, personal property tax returns,
scholastic records and personnel records containing information concerning identifiable
individuals , except that such access shall not be denied to the person who is the SUbject
thereof, and medical and mental records, except that such records can be personally
reviewed by the subject person or a physician of the SUbject person's choice; however, the
subject person's mental records may not be personally reviewed by such person when the
subject person's treating physician has made a part of such person's records a written
statement that in his opinion a review of such records by the SUbject person would be
injurious to the SUbject person's physical or mental health or well-being.

Where the person Who is the SUbject of medical records is confined in a state or local
correctional facility, the administrator or chief medical officer of such facility may assert
such confined person's right of access to the medical records if the administrator or chief
medical officer has reasonable cause to believe that such confined person has an infectious
disease or other medical condition from which other persons so confined need to be
protected. Medical records shall be reviewed only and shall not be copied by such
administrator or chief medical officer. The information in the medical records of a person
so confined shall continue to be confidential and shall not be disclosed to any person
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except the subject by the administrator or chief medical officer of the facility or except as
provided by law.

For the purposes of this chapter such statistical summaries of incidents and statistical
data concerning patient abuse as may be compiled by the Commissioner of the Department
of Mental Health, Mental Retardation and SUbstance Abuse Services shall be open to
inspection and releasable as provided in subsection A of this section. No such summaries
or data shall include any patient identifying information. Where the person who is the
sUbject of scholastic or medical and mental records is under the age of eighteen, his right
of access may be asserted only by. his guardian , or his parent, including a noncustodial
parent, unless such parent's parental rights have been terminated or a court of competent
jurisdiction has· restricted or denied such access. In instances where the person Who is the
subject thereof is an emancipated minor or a student in a state-supported institution of
higher education such right of access may be asserted by the subject person.

4. Memoranda, working papers and· correspondence held or requested by members of
the General Assembly or by the office of the Governor or Lieutenant Governor, Attorney
General or the mayor or other chief executive officer of any political subdivision of the
Commonwealth or the president or other chief executive officer of any state-supported
institutions of higher education.

5. Written opinions of the city aR4 ~ county and town attorneys of the cities, counties
and towns in the Commonwealth and any other writing protected by the attorney-elient
privilege.

6. Memoranda, working papers and records compiled specifically for use in litigation or
as a part of an active administrative investigation concerning a matter which is properly
the subject of an executive or closed meeting under § 2.1-344 and material furnished in
confidence with respect thereto.

7. Confidential letters and statements of recommendation placed in the records of
educational agencies or institutions respecting (i) admission to any educational agency or
institution, (ii) an application for employment, or (iii) receipt of an honor or honorary
recognition.

8. Library records which can be used to identify both (i) any library patron Who has
borrowed material from a library and (ii) the material such patron borrowed.

9. Any test or examination used, administered or prepared by any public body for
purposes of evaluation of (i) any student or any student's performance, (ii) any employee
or employment seeker's qualifications or aptitude for employment, retention, or promotion,
or (iii) qualifications for any license or certificate issued by any public body.

As used in this subdivision 9, "test or examination" shall include (i) any scoring key for
any such test or examination, and (ii) any other document which would jeopardize the
security of such test or examination. Nothing contained in this subdivision 9 shall prohibit
the release of test scores or results as provided by law, or limit access to individual
records as is provided by law. However, the subject of such employment tests shall be
entitled to review and inspect all documents relative to his performance on such
employment tests.

When, in the reasonable opinion of such public body, any such test or examination no
longer has any potential for future use, and the security of future tests or examinations
will not be jeopardized, such test or examination shall be made available to the public.
However, minimum competency tests administered to public school children shall be made
available to the public contemporaneously with statewide release of the scores of those
taking such tests, but in no event shall such tests be made available to t~e public later
than six months after the administration of such tests.

10. Applications for admission to examinations or for licensure and scoring records
maintained by the Department of Health Regulatory Boards Professions or any board in
that department on individual licensees or applicants. However, such material may be
made available during normal working hours for copying, at the requestor's expense, by the
individual Who is SUbject thereof, in the offices of the Department of Health Regylatery
»oarEls Professions or in the offices of any health regulatory board, Whichever may possess
the material.

11. Records of active investigations being conducted by the Department of Health
Regalatory Doaras Professions or by any health regulatory board ·in the Commonwealth.

12. Memoranda, legal opinions, working papers and records recorded in or compiled
exclusively for executive or closed meetings lawfully held pursuant to § 2.1-344.

13. Reports, documentary evidence and other information as specified in §§ 2.1-373.2
and 63.1-55.4.

14. Proprietary information gathered by or for the Virginia Port Authority as provided
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in *62.1 134.1 9!= § 62.1-132.4 or § 62.1-134.1 .
15. Contract cost estimates prepared for the confidential use of the Department of

Transportation in awarding contracts for construction or the purchase of goods or services
and records, documents and automated systems prepared for the Department's Bid Analysis
and Monitoring Program.

16. Vendor proprietary information software which may be in the official records of a
.public body. For the purpose of this section, "vendor proprietary software" means computer
programs acquired from a vendor for purposes of processing data for agencies or political
subdivisions of this Commonwealth.

17. Data, records or information of a proprietary nature produced or collected by or
for faCUlty or staff of state institutions of higher learning, other than the institutions'
financial or administrative records, in the conduct of or as a result of study or research on
medical, scientific, technical or scholarly issues, whether sponsored by the institution alone
or in conjunction with a governmental body or a private concern, where such data, records
or information have not been publicly released, published, copyrighted or patented.

18. Financial statements not publicly available filed with applications for industrial
development financings.

19. Lists of registered owners of bonds issued by a political subdivision of the
Commonwealth, whether the lists are maintained by the political subdivision itself or by a
single fiduciary designated by the political SUbdivision.

20. Confidential proprietary records, voluntarily provided by private business to the
Division of Tourism of the Department of Economic Development, used by that Division
periodically to indicate to the public statistical information on tourism visitation to. Virginia
attractions and accommodations.

21. Information which meets the criteria for being filed as confidential under the Toxic
Substances Information Act (§ 32.1-239 et seq.), regardless of how or when it is used by
authorized persons in regulatory processes.

22. Documents as specified in § 58.1-3.
23. Confidential records, including victim identity, provided to or obtained by staff in a

rape crisis center or a program for battered spouses.
24. Computer software developed by or for a state agency, state-supported institution of

higher education or political subdivision of the Commonwealth.
25. Investigator notes, and other correspondence and information, furnished in

confidence with respect to an active investigation of individual employment discrimination
complaints made to the Department of Personnel and Training; however, nothing in this
section shall prohibit the disclosure of information taken from inactive reports in a form
which does not reveal the identity of charging parties, persons supplying the information or
other individuals involved in the investigation.

26. Fisheries data Which would permit identification of any person or vessel, except
when required by court order as specified in § 28.1-23.2.

27. Records of active investigations being conducted by the Department of Medical
Assistance Services pursuant to Chapter 10 (§ 32.1-323 et seq.) of Title 32.1.

28. Documents and writings furnished by a member of the General Assembly to a
meeting of a standing committee, special committee or subcommittee of his house
established solely for the purpose of reviewing members' annual disclosure statements and
supporting materials filed under § 2.1-639.40 or of formUlating advisory opinions to
members on standards of condUCt, or both.

29. Customer account information of a public utility affiliated with a political subdivision
of the Commonwealth, including the customer's name and service address, but excluding
the amount of utility service provided and the amount of money paid for such utility
service.

30. Investigative notes and other correspondence and information furnished in
confidence with respect to an investigation or conciliation process involving an alleged
unlawful discriminatory practice under the Virginia Human Rights Act (§ 2.1-714 et seq.);
however, nothing in this section shall prohibit the distribution of information taken from
inactive reports in a form which does not reveal the identity of the parties involved or
other persons supplying information.

31. Investigative notes; proprietary information not published, copyrighted or patented;
information obtained from employee personnel records; personally identifiable information
regarding residents, clients or other recipients of services; and other correspondence and
information furnished in cQnfidence to the Department of Social Services in connection with
an active investigation of an applicant or licensee pursuant to Chapters 9 (§ 63.1-172 et
seq.) and 10 (§ 63.1-195 et seq.) of Title 63.1; however, nothing in this section shall prohibit
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disclosure of information from the records of completed investigations in a form that does
not reveal the identity of complainants, persons supplying information, or other individuals
involved in the investigation.

32. Reports, manuals, specifications, documents, minutes or recordings of staff meetings
or other information or materials of the Virginia Board of Corrections, the Virginia
Department of Corrections or any institution thereof to the extent, as determined by the
Director of the Department of Corrections or his designee, that disclosure or public
dissemination of such materials would jeopardize the security of any correctional facility or
institution, as follows:

(i) Security manuals, including emergency plans that are a part- thereof;
(ii) Engineering and architectural drawings of correctional facilities, and operational

specifications of security systems utilized by the Department, provided the general
descriptions of such security systems, cost and quality shall be made available to the
public; .

(iii) Training manuals designed for correctional facilities to the extent that they address
procedures for institutional security, emergency plans and security equipment;

(iv) Internal security· audits of correctional facilities, but only to the extent that they
specifically disclose matters described in (i), (ii), or (iii) above or other specific
operational details the disclosure of which would jeopardize the security of a correctional
facility or institution;

(v) Minutes or recordings of divisional, regional and institutional staff meetings or
portions thereof to the extent that such minutes deal with security issues listed in (i), (ii) ,
(iii), and (iv) of this subdivision;

(vi) Investigative case files by investigators authorized pursuant to § 53.1-16; however,
nothing in this section shall prohibit the disclosure of information taken from inactive
reports in a form which does not reveal the identity of complainants or charging parties,
persons supplying information, confidential sources, or other individuals involved in the
investigation, or other specific operational details the disclosure of Which would jeopardize
the security of a correctional facility or institution; nothing herein shall permit the
disclosure of materials otherwise exempt as set forth in subdivision 1 of subsection B of §
2.1-342 00 f» ;

(Vii) Logs or other documents containing information on movement of inmates or
employees; and

(viii) Documents disclosing contacts between inmates and law enforcement personnel.
Notwithstanding the provisions of this subdivision, reports and information regarding the

general operations of the Department, including notice that an escape has occurred, shall
be open to inspection and copying as provided in this section.

33..+Be sames, addresses 8IKl~ eIieRt specific isiermati9R ~ Personal information,
as defined in § 2.1-379 of the Code, (i) filed with the Virginia Housing Development
Authority concerning individuals who have applied for or received loans or other housing
assistance or who have applied for occupancy of or have occupied housing financed,
owned or otherwise assisted by the Virginia Housing Development Authority, or (ii)
concerning persons participating in or pers9B persons on the waiting list for federally
funded rent-assistance programs ;- e~cept tIlat . However, access to one's own information
shall not be denied.

34. Documents regarding the siting of hazardous waste facilities, except as provided in §
10.1-1441, if disclosure of them would have a detrimental effect upon the negotiating
position of a governing body or on the establishment of the terms, conditions and
provisions of the siting agreement. .

35. Appraisals and cost estimates of real property subject to a proposed purchase, sale
or lease, prior to the completion of such purchase, sale or lease.

36. Records containing information on the site specific location of rare, threatened,
endangered or otherwise imperiled plant and animal species, natural communities, caves,
and significant historic and archaeological sites if, in the opinion of the public body which
has the responsibility for such information, disclosure of the information would jeopardize
the continued existence or the integrity of the resource. This exemption shall not apply to
requests from the owner of the land upon which the resource is located.

37. Official records, memoranda, working papers, graphics, video or audio tapes~

production models, data and information of a proprietary nature produced by or for or
collected by or for the State Lottery Department relating to matters of a specific lottery
game design~ development, production, operation, ticket price~ prize structure~ manner 01
selecting the winning ticket, manner ot payment of prizes to holders of winning tickets,
frequency 01 drawings -or selections of winning tickets, odds of winning, advertising~ or
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marketing, where such official records have not been publicly released, published,
copyrighted or patented. Whether released, published or copyrighted, all game-related
information shall be subject to public disclosure under this chapter upon the first day of
sales for the specific lottery game to which it pertains.

38. Official records of studies and investigations by the State Lottery Department of (i)
lottery agents, (ii) lottery vendors, (iii) lottery crimes under §§ 58.1-4014 through 58.1-4018,
(tv) defects in the law or regulations which cause abuses in the administration and
,operation of the lottery and any evasions 01 such provisions, or (v) use of the lottery as a
subterfuge for organized crime and illegal gambling where such official records have not
been publicly released, published or copyrighted. All studies and investigations referred to
under subdivisions (iii), (iv) and (v) shall be subject to public disclosure under this chapter
upon completion of the study or investigation.

39. Those portions of engineering and construction draWings and plans submitted for
the sole purpose of complying with the building code in obtaining a building permit which
would identify specific trade secrets or other information the disclosure of which would be
harmful to the competitive position of the owner or lessee; however, such information
shall be exempt only until the building is completed. Information relating to the safety or
environmental soundness of any building shall not be exempt from disclosure.

C. Neither any provision of this chapter nor any provision of Chapter 26 (§ 2.1-377 et
seq.) of this title shall be construed as denying pUblic access to contracts between a public
official and a public body, other than contracts settling public employee employment
disputes held confidential as personnel records under subdivision 3 of subsection B of this
section, or to records of the position, job classification, official salary or rate of pay of,
and to records of the allowances or reimbursements for expenses paid to any public
officer, official or employee at any level of state, local or regional government in this
Commonwealth. The provisions of this subsection, however, shall not apply to records of
the official salaries or rates of pay of public employees whose annual rate of pay is
$10,000 or less.

§ 2.1-343. Meetings to be public; notice of meetings; recordings; minutes; voting.-Except
as otherwise specifically provided by law and except as provided in §§ 2.1-344 and 2.1-345,
all meetings shall be public meetings , including meetings and work sessions during which
no votes are cast or any decisions made . Notice including the time, date and place of
each meeting shall be furnished to any citizen of this Commonwealth who requests such
information. Requests to be notified on a continual basis shall be made at least once a
year in writing and include name, address, zip code and organization of the requestor.
Notice, reasonable under the circumstance, of special or emergency meetings shall be
given contemporaneously with the notice provided members of the public body conducting
the meeting.

Any person may photograph, film, record or otherwise reproduce any portion of a
meeting required to be open. The public body conducting the meeting may adopt rules
governing the placement and use of equipment necessary for broadcasting, photographing,
filming or recording a meeting to prevent interference with the proceedings.

Voting by secret or written ballot in an open meeting shall be a violation of this
chapter.

Minutes shall be recorded at all public meetings. However, minutes shall not be
required to be taken at deliberations of (i) standing and other committees of the General
Assembly, (ii) legislative interim study commissions and committees, including the Virginia
Code Commission, (iii) tile Virgiaia Advissry Legislative CSQRcil aR4 its csmmittees, ~
study committees or commissions appointed by the Governor, or ~ (iv) study commissions
or study committees , or any other committees or subcommittees 'appointed by the
governing bodies or school boards of counties, cities and towns, except Where the
membership of any such stuay. commission m: study , committee or subcommittee includes
m9Fe tAaB &Be memBer ef a~ memBer ge¥enHag 8EKIy ~ sc&oel Beard, IR&Fe tAaB twe
memBers ef a gO'Jemiag 8EKIy ~ selleel B9aRI Ilaviag~ memBers ~ a majority of a the
governing body of the county, city or town or school board Ba'Aag m9Fe tAaA feQI=
members . ImormatieR as te tile time aR4 pIaEe ef eaeA meetiBg sAaIl &e fumisaed te aB¥
eimeR ef tJHs· ComHloRwealtB wR& requests SQ6Il iaformatioR. Requests t& &e Rotified ell a
cORtiBual 9asis sAaIl &e ma6e at least eaee a~ ill writiag aAEI iBclude BaIRe; address,
ap eeQe aRQ. oFgaBiza.tieB if ~ t9getlier wHA aB adequate supply 4H stamped
self addressed eB'lelepes.

§ 2.1-343.1. Electronic communication meetings prohibited; exception, experimental
program.- A. It is a violation of this chapter for any pu9Iie political subdivision or any
governing body , authority, board, bureau, commission, district or agency of local
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government to conduct a meeting wherein the public business is discussed or transacted
through telephonic, video, electronic or other communication means where the members
are not physically assembled.

B. Public bodies of the Commonwealth, as provided in the definition of umeeting" in §
2.1-341, but excluding any political subdivision or any governing body, authority, board,
bureau, commission, district or agency of local government, may conduct any meeting,
except executive or closed meetings held pursuant to § 2.1-344, wherein the public
business is discussed or transacted through telephonic or video means. For the purposes of
subsections B through G of this section, upub/ic bodyn shall mean any state legislative
bod>', authority, board, bureau, commission, district or agency of the Commonwealth and
shall exclude those of local governments.

Meetings conducted through telephonic or video means shall be on an experimental
basis commencing on July 1, 1989, and ending on June 30, 1991. The Director of the
Department of Information Technology shall submit an evaluation of the effectiveness of
meetings by telephonic or video means by public bodies 01 the Commonwealth prior to
January 1, 1992, to the Governor and the General Assembly.

c. Notice of any meetings held pursuant to this section shall be provided at least
thirty days in advance of the date scheduled for the meeting. The notice shall include the
date. time, place and purpose for the meeting and shall identify the location or locations
for the meeting. All locations for the meeting shall be made accessible to the public. All
persons attending the meeting at any of the meeting locations shall be afforded the same
opportunity to address the public body as persons attending the primary or central
location. Any interruption in the telephonic or video broadcast of the meeting shaD result
in the suspension of action at the meeting until repairs are made and public access
restored.

Thirty-day notice shall not be required for telephonic or video meetings continued to
address an emergency situation as provided in subsection F of this section or to conclude
the agenda of a telephonic or video meeting of the public body for which the proper
notice has been given, when the date, time, place and purpose of the continued meeting
are set during the meeting prior to adjournment.

The public body shall provide the Director of the Department of Information
Technology with notice of all public meetings held through telephonic or video means
pursuant to this section.

D. An agenda and materials which will be distributed to members of the public body
and which have been made available to the staff of the public body in sufficient time lor
duplication and forwarding to all location sites where public access will be provided shall
be made available to the public at the time of the meeting. Minutes of all meetings held
by telephonic or video means shall be recorded as required by § 2.1-343. Votes taken
during any meeting conducted through telephonic or video means shall be recorded by
name in roll-call fashion and included in the minutes. In addition, the public body shall
make an audio recording of the meeting, if a telephonic medium is used, or an
audio/Visual recording~ if the meeting is held by video means. The recording shall be
preserved by the public body for a period of three years following the date of the meeting
and shall be available to the public.

E. No more than twenty-five percent of all meetings held annually by a public body,
including meetings of any ad hoc or standing committees, may be held by telephonic or
video means. Any public body which meets by telephonic or video means shaD file with
the Director of the Department of Information Technology by July 1 of each year a
statement identifying the total number of meetings held during the preceding fiscal year~

the dates on which the meetings were held and the number and purpose of those
conducted through telephonic or video means.

F. Notwithstanding the limitations imposed by subsection E 01 this section, a public
body may meet by telephonic or video means as often as needed if an emergency exists
and the public body is unable to meet in regular session. As used in this subsection
"emergency" means an unforeseen circumstance rendering the notice reqUired by this
section, or by § 2.1-343 of this chapter, impossible or impracticable and which
circumstance requires immediate action. Public bodies conducting emergency meetings
through telephonic or video means shall comply with the provisions of subsection D
requiring minutes, recordation and preservation of the audio or audio/Visual recording of
the meeting. The basis tor the emergency shall be stated in the minutes.

G" The provisions of this section establish a two-year experimental program designed to
evaluate the effectiveness- of meetings by telephonic or video means by public bodies of
the Commonwealth. Meetings by telephonic or video means shall be prohibited on and
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after July 1, 1991, unless the provisions of this section pertaining to the termination of
this experimental program are amended and reenacted by the General Assembly.

§ 2.1-344. Executive or closed meetings.-A. EKecati'le Public bodies are not required to
conduct executive or closed meetings may . However, should a public body determine that
an executive or closed meeting is desirable, such meeting shall be held only for the
following purposes:

1. Discussion or consideration of or interviews of prospective candidates for
'employment, assignment, appointment, promotion, performance, demotion, salaries,
disciplining or resignation of specific public officers, appointees or employees of any public
body, and evaluation of performance of departments or schools of state institutions of
higher education where such matters regarding such specific individUals might be affected
by such evaluation. Any teacher shall be permitted to be present dUring an executive
session or closed meeting in which there is a discussion or consideration of a disciplinary
matter , which involves the teacher and some student or students ; and the student or
students involved in the matter are present i , provided the teacher makes a written
request to be present to the presiding officer of the appropriate board.

2. Discussion or consideration .of admission or disciplinary matters concerning any
student or students of any state institution of higher education or any state school system.
However, any such student and legal counsel and, if the student is a minor, the stUdent's
parents or legal guardians, shall be permitted to be present during the taking of testimony
or presentation of evidence at an executive or closed meeting, if such student, parents or
guardians so request in writing i and such request is submitted to the presiding officer of
the appropriate board.

3. Discussion or consideration of the condition, acquisition or use of real property for
public purpose, or of the disposition of pUblicly held property, or of plans for the future of
a state institution of higher education which could affect the value of property owned or
desirable for ownership by such institution.

4. The protection of the privacy of individuals in personal matters not related to public
business.

5. Discussion concerning a prospective business or industry where no previous
announcement has been made of the business' or industry's interest in locating in the
community.

6. The investing of public funds Where competition or bargaining is inVOlved, Where if
made public initially the financial interest of the governmental unit would be adversely
affected.

7. Consultation with legal counsel and briefings by staff members, consultants or
attorneys, pertaining to actual or peteRtial probable litigation, or other specific legal matters
w-itAia tAe jarisdicB9B 9f tAe pa9Ii&~ aa4 discussi9RS ~ C9RSiE1erati9R ef sua matters
witb:eY:t tAe preseRce ef C9URSel, staff.; C9BSU~ts, ~ aU9meys requiring the provision of
legal advice by counsel .

8. In the case of boards of visitors of state institutions of higher education, discussion or
consideration of matters relating to gifts, bequests and fund-raising activities, and grants
and contracts for services or work to be performed by such institution. However, the terms
and conditions of any such gifts, bequests, grants and contracts made by a foreign
government, a foreign legal entity or a foreign person and accepted by a state institution of
higher education shall be subject to public disclosure upon written request to the
appropriate board of visitors. For the purpose of this SUbdivision, (i) "foreign government"
means any government other than the United States government or the government of a
state or a political subdivision thereof; (ii) "foreign legal entity" means any legal entity
created under the laws of the United States or of any state thereof if a majority of the
ownership of the stock of such legal entity is owned by foreign governments or foreign
persons or if a majority of the membership of any such entity is composed of foreign
persons or foreign legal entities, or any legal entity created under the laws of a foreign
government; and (iii) "foreign person" means any individual 'who is not a citizen or
national of the United States or a trust territory or protectorate thereof.

9. In the case of the boards of trustees of the Virginia Museum of Fine Arts and the
Science Museum of Virginia, discussion or consideration of matters relating to specific gifts,
bequests, and grants.

10. Discussion or consideration of honorary degrees or special awards.
11. Discussion or consideration of tests or examinations or other documents excluded

from this chapter pursuant to § 2.1-342 B 9.
12. Discussion, consideration or review by the appropriate House or Senate committees

of possible disciplinary action against a member arising out of the possible inadequacy of
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the disclosure statement filed by the member, provided the member may request in writing
that the committee meeting not be conducted in executive session.

13. Discussion of strategy with respect to the negotiation of a siting agreement or to
consider the terms, conditions, and provisions of a siting agreement if the governing body
in open meeting finds that an open meeting will have a detrimental effect upon the
negotiating position of the governing body or the establishment of the terms, conditions and
provisions of the siting agreement, or both. All discussions with the applicant or its
representatives may be conducted in a closed meeting or executive session.

14. Discussion by the Governor and any economic advisory board,. reviewing forecasts of
economic activity and estimating general and nongeneral fund revenues.

15. Discussion or consideration of medical and mental records excluded from this
chapter pursuant to § 2.1-342 B 3~ and those portions of disciplinary proceedings by any
regulatolJ' board within the Department of Commerce or Department of Health Professions
conducted pursuant to § 9-6.14:11 or § 9-6.14:12 during which the board deliberates to
reach a decision.

16. Discussion, consideration or review of State Lottery Department matters related to
proprietary lottery game information and studies or investigations exempted trom
disclosure under subdivisions 37 and 38 of subsection B of § 2.1-342.

17. Those portions of meetings by local government crime commissions where the
identity of, or information tending to identify, individuals providing information about
crimes or criminal activities under a promise of anon>-·mity is discussed or disclosed.

&- N& meetiag sAaII secome aA eKecutive 9!= closed meetiag UAless~ sAall I:la\te
geeB recorded ia epea meetiag 8Q affirmative ~ t9 ~ eueet By tAe~ 99Qy
Boldiag tAe RleetiBg, wQieB. metioR sAaII ~ specifically tAe pUIllose 91= purposes
hereisaBo!Je ~ feRA HI: tBis sectloR wIHeA ~ te ge tAe s1:lbject ef tAe meeting aOO: a
statemeat iacluded m tAe miaates &f iRe meetiag wAieB sAaIl maKe specific refereBce ie
tae applicaBle eKemptieB EH,: MeKlf)ti9as as pre:viEled iA sQbseetios A ef tBis seetles ~ *
2.1 345. A geaeral re:lereace t9 tae previsieBS ef tIHs cl1apter 91= te tae exemptions ~
subsectioa A sAaII Ret ge S1:lfficieRt i9 satisfy tae requirements ~ aD- e:xeeative ~ closed
meetiag. +Ae public 99Qy Aoldiag SHeA as eKecative 91= closed meetiRg sBaIl restrict Hs
consiEieratioR 9f matters dUriBg iRe closed f)ertioas eIHy t9 taese pUFfloses Sf)eeifically
ex:empted H:em tae pr9¥isions &I tAis CBapter.

+ae R9tiee f)r01lisioBS ef tBis c&ap~r sBaIl Ret~ ie ex:ecYtive ~ closed meetiags 91
aay pa9He 99Qy AeIQ~~ tae paFf)ese &f. iaterviewiag caaaidates ~ tile position ef
eAief aElmiBistrative officer. +Ae pahlic 99Qy~ te &BY~ e:s:ecutive ~ closed meetiRg
~ tile purpose ~ iaterviewisg caasidates sBaIl aRB9HRce m em epeB meetiag that saea
el'ec\ltil}e ~ closed meetiag sAaIl De AeIQ at a disclosed ~ \1BElisclosed locatioB withia
fifteeR.~ thereafter. IB Be EWeRt sAaD tae paelic~ lake~ 9A matters discussed
iB saeA executive ~ closed meetillg y:cept at a~ meetiag ~~ R&tiee was~
pursuaRt t& , 2.1 343.
~ B. No resolution, ordinance, rule, contract, regulation or motion adopted, passed or

agreed to in an executive or closed meeting shall become effective unless the public body,
following the meeting, reconvenes in open meeting and takes a vote of the membership on
such resolution, ordinance, rule, contract, regulation or motion Which shall have its
substance reasonably identified in the open meeting. Nothing in this section shall be
construed to require the board of directors of any authority created pursuant to the
Industrial Development and Revenue Bond Act (§ 15.1-1373 et seq.), or any public body
empowered to issue industrial revenue bonds by general or special law, to identify a
business or industry to which subdivision A 5 of this section applies. However, such
business or industry must be identified as a matter of public record at least thirty days
prior to the actual date of the board's authorization of the sale or issuance of such bonds.

c. Public officers improperly selected due to the failure 01 the public body to comply
with the other provisions of this section shall be de facto officers and, as such. their
official actions are valid until they obtain notice of the legal defect in their election.

D. Nothing in this section shall be construed to prevent the holding of conferences
between two or more public bodies, or their representatives, but these conferences shall be
subject to the same regUlations for holding executive or closed sessions as are applicable to
any other public body.

§ 2.1-344.1. Call of closed or executive meetings; .certification of proceedings.- A. No
meetings shall become an executive or closed meeting unless the public bod.v proposing to
convene such meeting shall have taken an affirmative recorded vote in open session to
that effect~ by motion stating specifically the purpose or purposes which are to be the
subject of the meeting~ and reasonably identifying the Sllbstance of the matters to be
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discussed. A statement shall be included in the minutes of the open meeting which shall
make specific reference to the applicable exemption or exemptions from open meeting
requirements provided in subsection A of § 2.1-344 or in § 2.1-345, and the matters
contained in such motion shall be set forth in those minutes. A general reference to the
provisions of this chapter or authorized exemptions from open meeting requirements shall
not be sufficient to satisfy the requirements for an executive or closed meeting.

B. The notice provisions of this chapter shall not apply to executive or closed meetings
·of any public body held solely for the purpose of interviewing candidates for the position
of chief administrative officer. Prior to any such executive or closed meeting for the
purpose of interviewing candidates the public body shall announce in an open meeting
that such executive or closed meeting shall be held at a disclosed or undisclosed location
within fifteen days thereafter.

c. The public body holding an executive or closed meeting shall restrict its
consideration of matters during the closed portions only to those purposes specifically
exempted from the provisions of this chapter.

D. At the conclusion of any executive or closed meeting convened hereunder, the
public body holding such meeting shall reconvene in open session immediately thereafter
and shaD take Q roO call or other recorded vote to be included in the minutes of that
body~ certifying that to the best of the member's knOWledge (i) only public business
matters lawfuOy exempted from open meeting requirements under this chapter, and (ii)
only such public business matters as were identified in the motion by which the executive
or closed meeting was convened were heard, discussed or considered in the meeting by
the public body. Any member of the public body who believes that there was a departure
from the requirements of subdivisions (i) and (ii) above, shall so state pnor to the vote,
indicating the substance of the departure that, in his judgment, has taken place. The
statement shall be recorded in the minutes of the public body.

E. Faz1ure of the certification required by subsection D, above, to receive the
affirmative vote 01 a majority of the members of the public body present during a closed
or executive session shall not affect the validity or confidentiality of such meeting with
respect to matters considered therein in compliance with the provisions of this chapter.
The recorded vote and any statement made in connection therewith, shall upon proper
authentication, constitute evidence in any proceeding brought to enforce this chapter.

F. A public body may permit nonmembers to attend an executive or closed meeting if
such persons are deemed necessary or if their presence will reasonably aid the public body
in its consideration of a topic which is a subject of the meeting.

G. Except as specifically authorized by law, in no event may any public body take
action on matters discussed in any executive or closed. meeting, except at Q public
meeting for which notice was given as required by § 2.1-343.

H. Minutes may be taken during executive or closed sessions of a public body, but
shall not be required. Such minutes shall not be subject to mandatory public disclosure.

§ 2.1-345. Public bodies to which chapter inapplicable.-The provisions of this chapter
shall not be applicable to ;
~ t9 ~ [Repealed.]
~ the Virginia Parole Beards; Board, petit juries i , grand juries , and the Virginia

State Crime Commission.
~ [RepeaJed.]
§ 2.1-346. Proceedings for enforcement of chapter.-Any person, including the

Commonwealth's attorney acting in his ~ Aer official or individual capacity, denied the
rights and priVileges conferred by this chapter may proceed to enforce such rights and
privileges by filing a petition for mandamus or injunctioD, supported by an affidavit
showing good cause, addressed to the court of record of the county or city from which the
public body has been elected or appointed to serve and in Which such rights and privileges
were so denied. Failure by any person to request and receive notice of the time and place
of meetings as provided in § 2.1-343 shall not preclude any person from enforcing his or
her rights and privileges conferred by this chapter.

Any SHEA petition alleging saeA denial of rights and privileges conferred by this chapter
by a board, bureau, commission, authority, district or agency of the state government or by
a standing or other committee of the General Assembly, shall be addressed to the Circuit
Court of the City of Richmond. SQeIl. A petition lor mandamus or injunction under this
chapter shall be heard within seven days of the date When the same is made; provided, if
sua the petition is made outside of the regular terms of the circuit court of a county
which is included in a judicial circuit with another county or counties, the hearing on SQeIl.
the petition shall be given precedence on the docket of such court over all cases which
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are not otherwise given precedence by law. sua The petition shall allege with reasonable
specificity the circumstances of the denial of the rights and privileges conferred by this
chapter. A single instance of denial of SQGb.. the rights and privileges conferred by this
chapter shall be sufficient to invoke the remedies granted herein. If the court finds the
denial to be in violation of the provisions of this chapter, tAe eem:t may atJ.tard eests.8AEl
reasoaasle atteme¥'s' fees te tAe petiti9siBg citizea the petitioner shall be entitled to
recover reasonable costs and attomey's lees from the public bod..v if the petitioner
substantially prevails on the merits of the case, unless special circumstances would make
an award unjust. In making this determination, a court may consider, among other things~

the reliance of a public body on an opinion 01 the Attorney General or a decision of a
court that substantially supports the public body's position . sua eesl;s aR4 fees sQa.l.I. Be
paid By tAe paslic geQy iR vielaties 9f tIHs caap~er. The court may 8'.varEl eests aBEl
reasoRas)e att9rRey's fees te tae public' geQy if tBe~ HBQs tAat tAe petiti9B was 9aseEl
QpeB a clearly iaaEle'luate ease also impose appropriate sanctions in favor of the public
body as provided in § 8.01-271.1 .

§ 2.1-346.1. Violations and penalties.-In a proceeding commenced against members of
public bodies under § 2.1-346 for a violation of §§ 2.1-342, 2.1-343, 2.1-343.1 ~ , , 2.1-344 or
§ 2.1-344.1 , the court, if it finds that a violation was willfully and knowingly made, shall
impose upon such pers9R ~ persoRS member in his &1= AeE individual capacity, whether a
writ of mandamus or injunctive relief is awarded or not, a civil penalty of not less than
$25 nor more than~ $1,000 , which amount shall be paid into the State Literary Fund.

President of the Senate

Speaker of the House of Delegates

Approved:

Governor



JCL

1/11/89*

APPENDIX II

§ 2.1-340.1. Policy of chapter.-- ;~ ~s ~fte ~~~~ese ef ~fte

Sefte~a~ AssemBiy By ~~ev~a~R~ By enacting this chapter ~e eft6~~e ~e

the General Assembly ensures the people of this Commonwealth ready

access to records in the custody of public officials and free entry to

meetings of public bodies wherein the business of the people is being

conducted. ~k~s efta~~e~ ~eee~ft~2e5 ~fia~ ~Re Committees or

subcommittees of pUblic bodies created to perform delegated functions

of a public body or to advise a public body shall also conduct their

meetings and business pursuant to this chapter. The affairs of

government are not intended to be conducted in an atmosphere of

secrecy since at all times the public is to be the beneficiary of any

action taken at any level of government. ~e ~fte eRa ~fta~ ~Re ~H~~eses

ef ~e~s Unless the public body specifically elects to exercise an

exemption prOVided by this chapter or any other statute, every meeting

shall be open to the public and all reports, documents and other

material shall be available for disclosure upon request.

This chapter may ee ~ea~~Beai ~~ shall be liberally construed to

promote an increased awareness by all persons of governmental

activities and afford every opportunity to citizens to witness the

operations of go~ernrnent. Any exception or exemption from

applicability shall be narrowly construed in order that no thing which
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1 should be public may be hidden from any person.

JCL

2 Any ordinance adopted by a local governing body which conflicts

3 with the provisions of this chapter shall be void.

4 COMMENT: Attorney General Opinions to Delegate Frederick H.
5 Creekmpre on April 3, 1979, and to Bruce D. Jones, Jr., on December
6 20, 1985, provided the source for the language addeq on lines 10
7 through 13 of § 2.1-340.1. The new language on lines 17 through 20 on
8 page 1 was added at the direction of the Subcommittee. An Attorney
9 General Opinion to Delegate James M. Thomson on October 10, 1975, was

10 the source of the new language on lines 27 through 28 on page 1. The
11 other changes in the section were housekeeping in nature.

12 § 2.1-341. Definitions.--The following terms, whenever used or

13 referred to in this chapter, shall have the following meanings i

14 ~es~ee~~ve~y, unless a different meaning clearly appears from the

15 context:

16 "Executive meeting" or "closed meeting" means a meeting from

17 which the public is excluded.

18 fat "Meeting" or "meetings" means the meetings including work

19 sessions, when sitting physically, or through telephonic or video

20 equipment pursuant to § 2.1-343.1, as a body or entity, or as an

21 informal assemblage of (i) as many as three members, or (ii) a quorum,

22 if less than three, of the constituent membership, wherever held, with

23 or without minutes being taken, whether or not votes are cast, of any

24 legislative body, authority, board, bureau, commission, district or

25 agency of the Commonwealth or of any political subdivision of the

26 Commonwealth, including cities, towns and countiesj municipal

27 councils, governing bodies of counties, school boards and planning

28 commissions; boards of visitors of state institutions of higher

29 educationj and other organizations, corporations or agencies in the

30 Commonwealth, supported wholly or principally by public funds. The,

31 notice provisions of this chapter shall not apply to the said informal

2
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1 meetings or gatherings of the members of the General Assembly. Nothing

2 in this chapter shall be construed to make unlawful the gathering or

3 attendance of two or more members of a body or entity at any place or

4 function where no part of the purpose of such gathering or attendance

5 is the discussion or transaction of any public business, and such

6 gathering or attendance was not called or prearranged with any purpose

7 of discussing or transacting any business of the body or entity. The

8 gathering of employees of a pUblic body shall not be deemed a

9 "meeting" subject to the provisions of this chapter.

10 No meeting shall be conducted through telephonic, video,

11 electronic or other communication means where the members are not

12 physically assembled to discuss or transact public business, except as

13 provided in § 2.1-343.1 or as may specifically be provided in Title 54

14 54.1 for the summary suspension of professional licenses.

15 fat "Official records" means all written or printed books,

16 papers, letters, documents, maps and tapes, photographs, films, sound

17 recordings, reports or other material, regardless of physical form or

18 characteristics, prepared, owned, or in the possession of a public

19 body or any employee or officer of a public body in the transaction of

20 public business.

21 fe7 ~ERee~~~ve Mee~~a~ll e~ lleiesea mee~~R~ll meaRS a mee~~ft~ €~em

22 wfi~eB ~fte ~~B~~e ~5 eHe~~aea~

23 fat "Open meeting" or "public meeting" means a meeting at which

24 the public may be present.

25 fet "Public body" means any of the groups, agencies or

26 organizations enumerated in 5~ea~V~5~eR fat e£ the definition of

27 "meeting" as provided in this section', including any committees or

28 subcommittees of the public body created to perform delegated

3
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1 functions of the public body or to advise the public body .

JCL

2 ff,. "Scholastic records" means those records, files, documents,

3 and other materials containing information about a student and

4 maintained by a public body which is an educational agency or

5 institution or by a person acting for such agency or institution, but,

6 for the purpose of access by a student, does not include (i) financial

7 records of a parent or guardian nor (ii) records of instructional,

8 supervisory, and administrative .personnel and educational personnel

9 ancillary thereto, which are in the sole possession of the maker

10 thereof and which are not accessible or revealed to any other person

11 except a substitute.

12 COMMENT: The words "including work sessions" in the first
13 sentence of the definition of "meeting" were added for clarification.
14 The second change in the first sentence of the definition of "meeting"
15 was added to conform the definition with the provisions of §
16 2.1-343.1, which allows certain telephonic or video meetings to be
17 conducted on an experimental basis. An Attorney General Opinion to
18 Delegate John G. Dicks III, on August 30, 1986, was the source of the
19 added language on lines 3 through 5 on page 3. Attorney General
20 Opinions to Delegate Frederick H. Creekmore on April 3, 1979, and to
21 Bruce D. Jones, Jr., on December 20, 1985, provided the source for
22 the language added in tIle defini tion of "public body" on lines 23
23 through 25 on page 3. The other changes in the section were
24 housekeeping in nature.

25 § 2.1-342. Official records to be open to inspection; procedure

26 for requesting records and responding to request; charges; exceptions

27 to application of chapter.--A. Except as otherwise specifically

28 provided by law, all official records shall be open to inspection and

29 copying by any citizens of this Commonwealth during the regular office

30 hours of the custodian of such records. Access to such records shall

31 not be denied to, aRy Sl:leR e~:e.~~eR citizens of this Commonwealth, ae~

32 ~e representatives. of newspapers and magazines with circulation in

33 this Cornrnonwealtn l and representatives of radio and television

34 stations broadcasting in or into this Commonwealth. The custodian of

4
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1 such records shall take all necessary precautions for their

2 preservation and safekeeping. Any public body covered under the

3 provisions of this chapter shall make an initial response to citizens

4 requesting records open to inspection within £e~~~eeR ea~eRaa~ five

5 work days i~em after the receipt of the request by the public body

6 which is the custodian of the requested records . Such citizen request

7 shall designate the requested records with reasonable specificity. ;~

8 ~fte ~e~es~ea ~eee~a6 e~ ~~B~~e seay ~s eHe~Haea f~em ~fie ~~ev~s~efts

9 ei ~fi~s eRa~~e~; ~fie ~~B~~e Beay ~e wfi~eR ~Re ~e~e5~ ~s a~~ee~ea

10 5Ra~~ W~~R~R fe~~~eeft ea~eRaa~ aays £~em ~Re ~eee~~~ e£ ~Re ~e~es~

11 ~eRae~ a w~~~~eR eK~~aRa~~eR as ~e WRy ~Re ~eee~a5 a~e Re~ ava~iaBie

12 ~e ~fte ~e~es~e~~ SH8R eH~±afta~~eR sfiaii Make 5~ee~€~e ~e€eFeftee ~e

13 ~Re a~~~~eaB~e ~~ev~s~efts e£ ~ft~S efia~~e~ e~ e~fie~ 8eae 5ee~~eRs wa~eft

14 make ~fie ~e~Hes~ea ~eee~as ~Rava~~aa~e~ iH ~Re evea~ a ae~e~M~Ra~~eB

15 ei ~~e ava~~ae~i~~y ef ~Re ~e~es~ea ~eee~ae may Re~ Be maae W~~ft~ft

16 ~ae ieH~~eeR-eaieftaa~ -aay ~e~~ea, ~Be ~~a~~e eeay ~e WR~eft ~fte

17 ~e~~e5~ ~s a~~ee~ea 5fiai~ ~Rfe~ffi ~Re ~e~~es~e~ as SHeR I aRa saa~i

18 ~ave aft 8aa~~~eRa~ ~eR eaieRaa~ aays ~R Wft~eR ~e make a ae~e~m~Ba~~eB

19 ef ava~i8e~i~~y~ A specific reference to this chapter by the

20 requesting citizen in his records request shall not be necessary to

21 invoke the time limits for response by the public body. The response

22 by the public body within such five work days shall be one of the

23 following responses:

24 1. The requested records shall be provided to the requesting

25 citizen.

26 2. If the public body determines that an exemption applies to

27 all of the reguested records l it may refuse to release such records

28 and provide to the requesting citizen a written explanation as to why

5
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1 the records are not available with the explanation making specific

2 reference to the applicable Code sections which make the requested

3 records exempt.

4 3. If the public body determines that an exemption applies to a

5 portion of the requested records, it may delete or excise that portion

6 of the records to which an exemption applies, disclose the remainder

7 of the requested records and provide to the requesting citizen a

8 written explanation as to why these portions of the record are not

9 available to the requesting citizen with the explanation making

10 specific reference to the applicable Code sections which make that

11 portion of the requested records exempt. Any reasonably segregatable

12 portion of an official record shall be prOVided to any person

13 requesting the record after the deletion of the exempt portion.

14 4. If the public body determines that it is practically

15 impossible to provide the requested records or to determine whether

16 they are available within the five-work-day period, the public body

17 shall so inform the requesting citizen and shall have an additional

18 seven work days in which to provide one of the three preceding

19 responses.

20 The public body may make reasonable charges for the copying aRa

21 L search time and computer time expended in the supplying of such

22 records; however, ~R Be eveR~ sRa~± such charges shall not exceed the

23 actual cost to the public body in supplying such records, except that

24 the public body may charge, on a pro rata per acre basis, for the cost

25 of creating topographical maps developed by the public body, for such

26 maps or portions thereof, which encompass a contiguous area greater

27 than fifty acres. Such charges for the supplying of requested records

28 shall be estimated in advance at the request of the citizen. The

6
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1 public body may require the advance payment of charges which are

2 subject to advance determination.

3 In any case where a public body determines in advance that search

4 and copying charges for producing the requested documents are likely

5 to exceed $200, the public body'may, before continuing to process the

6 request, require the citizen requesting the information to agree to

7 payment of an amount not to exceed the advance determination by five

8 percent. The period within which the public body must respond under

9 this section shall be tolled for the amount of time that elapses

10 between receipt of notification of the advance determination and the

11 response of the citizen requesting the information.

12 Official records maintained by a pUblic body on a computer or

13 other electronic data processing system which are available to the

14 public under the provisions of this chapter shall be made reasonably

15 accessible to the public at reasonable cost.

16 Public bodies shall not be required to create or prepare a

17 particular reguested record if it does not already exist. Public

18 bodies may, but shall not be required to, abstract or summarize

19 information from official records or convert an official record

20 available in one form into another form at the request of the citizen.

21 Failure to make any response to a request for records shall be a

22 violation of this chapter and deemed a denial of the request.

23 B. The following records are excluded from the provisions of this

24 chapter but may be disclosed by the custodian in his discretion,

25 except where su~~~ disclosure is prohibited by law:

26 1. Memoranda, correspondence, evidence and complaints related to

27 criminal investigations; reports submitted to the state and local

28 police, to investigators authorized pursuant to § 53.1-16 and to the

7
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1 campus police departments of public institutions of higher education

2 as established by Chapter 17 (§ 23-232 et seq.) of Title 23 in

3 confidence; and all records of persons imprisoned in penal

4 institutions in this Commonwealth provided such records relate to the

5 5a~a imprisonment. Information in the custody of law-enforcement

6 officials relative to the identity of any individual other than a

7 juvenile who is arrested and charged, and the status of the charge or

8 arrest, shall not be excluded from the provisions of this chapter.

9 2. Confidential records of all investigations of applications for

10 licensees and all licenses made by or submitted to the Alcoholic

11 Beverage Control Board.

12 3. State income , business, and estate tax returns, personal

13 property tax returns, scholastic records and personnel records

14 containing information concerning identifiable individuals I except

15 that such access shall not be denied to the person who is the subject

16 thereof, and medical and mental records, except that such records can

17 be personally reviewed by the subject person or a physician of the

18 SUbject person's choice; however, the subject person's mental records

19 may not be personally reviewed by such person when the subject

20 person's treating physician has made a part of such person's records a

21 written statement that in his opinion a review of such records by the

22 subject person would be injurious to the subject person's physical or

23 mental health or well-being.

24 Where the person who is the subject of medical records is

25 confined in a state or local correctional facility, the administrator

26 or chief medical officer of such facility may assert such confined

27 person's right of access to the medical records if the administrator

28 or chief medical officer has reasonable cause to believe that such

8



FOID~~FT JCL

1 confined person has an infectious disease or other medical condition

2 from which other persons so confined need to be protected. Medical

3 records shall be reviewed only and shall not be copied by such

4 administrator or chief medical officer. The information in the medical

5 records of a person so confined shall continue to be confidential and

6 shall not be disclosed to any person except the subject by the
(

7 administrator or chief medical officer of the facility or except as'

8 provided by law.

9 For the purposes of this chapter such statistical summaries of

10 incidents and statistical data concerning patient abuse as may be

11 compiled by the Commissioner of the Department of Mental Health,

12 Mental Retardation and Substance Abuse Services shall be open to

13 inspection and releasable as provided in subsection A of this section.

14 No such summaries or data shall include any patient identifying

15 information. Where the person who is the subject of scholastic or

16 medical and mental records is under the age of eighteen, his right of

17 access may be asserted only by his guardian i or his parent, including

18 a noncustodial parent, unless such parent's parental rights have been

19 terminated or a court of competent jurisdiction has restricted or

20 denied such access. In instances where the person who is the subject

21 thereof is an emancipated minor or a student in a state-supported

22 institution of higher education such right of access may be asserted

23 by the subject person.

24 4. Memoranda, working papers and correspondence held or requested

25 by members of t~e General Assembly or by the office of the Governor or

26 Lieutenant Governor, Attorney General or the mayor or other chief

27 executive office~ of any political subdivision of the Commonwealth or

28 the president or other chief executive officer of any state-supported

9
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1 institutions of higher education.

2 5. Written opinions of the city eRa L county and town attorneys

3 of the cities, counties and towns in the Commonwealth and any other

4 writing protected by the attorney-client privilege.

S 6. Memoranda, working papers and records compiled specifically

6 for use in litigation or as a part of an active administrative

7 investigation concerning a matter which is properly the subject of an

8 executive or closed meeting under § 2.1-344 and material furnished in

9 confidence with respect thereto.

10 7. Confidential letters and statements of recommendation placed

11 in the records of educational agencies or institutions respecting (i)

12 admission to any educational agency or institution, (ii) an

13 application for employment, or (iii) receipt of an honor or honorary

14 recognition.

15 8. Library records which can be used to identify both (i) any

16 library patron who has borrowed material from a library and (ii) the

17 material such patron borrowed.

18 9. Any test or examination used, administered or prepared by any

19 public body for purposes of evaluation of (i) any student or any

20 student's performance, (ii) any employee or employment seeker's

21 qualifications or aptitude for employment, retention, or promotion, or

22 (iii) qualifications for any license or certificate issued by any

23 public body.

24 As used in this subdivision 9, "test or examination" shall

25 include (i) any scoring key for any such test or examination, and (ii)

26 any other document which would jeopardize the security of such test or

27 examination. Nothing contained in this subdivision 9 shall prohibit

28 the release of test scores or results as provided by law, or limit

10
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1 access to individual records as is provided by law. However, the

2 subject of such employment tests shall be entitled to review and

JCL

3 inspect all documents relative to his performance on such employment

4 tests.

5 When, in the reasonable opinion of such public body, any such

6 test or examination no longer has any potential for future use, and
<

7 the security of future tests or examinations will not be jeopardizeo,

8 such test or examination shall be made available to the public.

9 However, minimum competency tests administered to public school

10 children shall be made available to the public contemporaneously with

11 statewide release of the scores of those taking such tests, but in no

12 event shall such tests be made available to the public later than six

13 months after the administration of such tests.

14 10. Applications for admission to examinations or for licensure

15 and scoring records maintained by the Department of Health Re~ia~e~y

16 Bea~a5 Professions or any board in that department on individual

17 licensees or applicants. However, such material may be made available

18 during normal working hours for copying, at the requestor's expense,

19 by the individual who is subject thereof, in the offices of the

20 Department of Health Re~±a~e~y Bea~as Professions or in the offices

21 of any health regulatory board, whichever may possess the material.

22 11. Records of active investigations being conducted by the

23 Department of Health ~e~~~a~e~y Bea~as Professions or by any health

24 regulatory board in the Commonwealth.

25 12. Memoranda;" legal opinions, working papers and records

26 recorded in or compiled exclusively for executive or closed meetings

27 lawful'ly held pt:"~suant to § 2.1.-344.

28 13. Reports, documentary evidence and other information as

11
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15. Contract cost estimates prepared for the confidential use of

the Department of Transportation in awarding contracts for

construction or the purchase of 'goods or services and records,

documents and automated systems prepared for the Department's Bid

Analysis and Monitoring Program.

16. Vendor proprietary information software which may be in the

official records of a public body. For the purpose of'this section,

"vendor proprietary software" means computer programs acquired from a

vendor for purposes of processing data for agencies or political

subdivisions of this Commonwealth.

17. Data, records or information of a proprietary nature produced

or collected by or for faculty or staff of state institutions of

higher learning, other than the institutions' financial or

administrative records, in the conduct of or as a result of study or

research on medical, scientific, technical or scholarly issues,

whether sponsored by the institution alone or in conjunction with a

governmental body or a private concern, where such data, records or

information have not been publicly released, published, copyrighted or

patellted.

18. Financial statements not publicly available filed with

applications for industrial development financings.

19. Lists of registered owners of bonds issued by a political

subdivision of the Commonwealth, whether the lists are maintained by

the political subdivision itself or by a single fiduciary designated

FOIDRAFT

1 specified in §§ 2.1-373.2 and 63.1-55.4.

2 14. Proprietary information gathered by or for the Virginia Port

3 Authority as provided in § 6~~~-~3~~ e~ § 62.1-132.4 or § 62.1-134.1
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1 by the political subdivision.

2 20. Confidential proprietary records, voluntarily provided by

3 private business to the Division of Tourism of the Department of

4 Economic Development, used by that Division periodically to indicate

5 to the public statistical information on tourism visitation to

6 Virginia attractiqns and accommodations.

7 21. Information which meets the criteria for being filed as

8 confidential under the Toxic Substances Information Act (§ 32.1-239 et

9 seq.), regardless of how or when it is used by authorized persons in

10 regulatory processes.

11 22. Documents as specified in § 58.1-3.

12 23. Confidential records, including victim identity, provided to

13 or obtained by staff in a rape crisis center or a program for battered

14 spouses.

15 24. Computer software developed by or for a state agency,

16 state-supported institution of higher education or political

17 subdivision of the Commonwealth.

18 25. Investigator notes, and other correspondence and information,

19 furnished in confidence with respect to an active investigation of

20 individual employment discrimination complaints made to the Department

21 of Personnel and Training; however, nothing in this section shall

22 prohibit the disclosure of information taken from inactive reports in

23 a form which does not reveal the identity of charging parties, persons

24 supplying the information or other individuals involved in the

25 investigation.

26 26. Fisheries data which would permit identification of any

27 person or vessel·, except when required by court order as specified in

28 § 28.1-23.2.

13



31. Investigative notes; proprietary information not published,

copyrighted or patented; information obtained from employee personnel

recordsj personally identifiable information regarding residents,

clients or other recipients of services; and other correspondence and

information furnished in confidence to the Department of Social

Services in connection with an active investigation of an applicant or

30. Investigative notes and other correspondence and information

furnished in confidence with respect to an investigation or

conciliation process involving an alleged unlawful discriminatory

practice under the Virginia Human Rights Act (§ 2.1-714 et seq.)j

however, nothing in this section shall prohibit the distribution of

information taken from inactive reports in a form which does not

reveal the identity of the parties involved or other persons supplying

information.

27. Records of active investigations being conducted by the

Department of Medical Assistance Services pursuant to Chapter 10 (§

32.1-323 et seg.) of Title 32.1.

28. Documents and writings furnished by a member of the General

Assembly to a meeting of a standing committee, special committee or

subcommittee of his house established solely for the purpose of

reviewing members' annual disclosure statements and supporting

materials filed under § 2.1-639.40 or of formulating advisory opinions

to members on standards of conduct, or both.

29. Customer account information of a public utility affiliated

with a political subdivision of the Commonwealth, including the

customer's name and service address, but excluding the amount of

utility service provided and the amount of money paid for such utility

FOIDRAFT
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1 licensee pursuant to Chapters 9 (§ 63.1-172 et seq.) and 10 (§

2 63.1-195 et seq.) of Title 63.1i however, nothing in this section

3 shall prohibit disclosure of information from the records of completed

4 investigations in a form that does not reveal the identity of

5 complainants, persons supplying'information, or other individuals

6 involved in the investigation.

7 32. Reports, manuals, specifications, documents, minutes or

8 recordings of staff meetings or ~ther information or materials of the

9 Virginia Board of Corrections, the Virginia Department of Corrections

10 or any institution thereof to the extent, as determined by the

11 Director of the Department of Corrections or his designee, that

12 disclosure or public dissemination of such materials would jeopardize

13 the security of any correctional facility or institution, as follows:

14 (i) Security manuals, including emergency plans that are a part

15 thereofj

16 (ii) Engineering and architectural drawings of correctional

17 facilities, and operational specifications of security systems

18 utilized by the Department, provided the general descriptions of such

19 security systems, cost and quality shall be made available to the

20 public;

21 (iii) Training manuals designed for correctional facilities to

22 the extent that they address procedures for institutional security,

23 emergency plans and security equipment;

24 (iv) Internal security audits of correctional facilities, but

25 only to the extent -that they specifically disclose matters described

26 in (i), (ii), or (iii) above or other specific operational details the

27 disclosure of which would jeopardize the security of a correctional

28 facility or institution;

15
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(v) Minutes or recordings of divisional, regional and

institutional staff meetings or portions thereof to the extent that

such minutes deal with security issues listed in (i), (ii), (iii), and

(iv) of this subdivision;

(vi) Investigative case files by investigators authorized

pursuant to § 53.1-16; however, nothing in this section shall prohibit

the disclosure of information taken from inactive reports in a form

which does not reveal the identity of complainants or charging

parties, persons supplying information, confidential sources, or other

individuals involved in the investigation, or other specific

operational details the disclosure of which would jeopardize the

security of a correctional facility or institution; nothing herein

shall permit the disclosure of materials otherwise exempt as set forth

in subdivision 1 of subsection B of § 2.1-342 fB1 f~t ;

(vii) Logs or other documents containing information on movement

of inmates or employees; and

(viii) Documents disclosing contacts between inmates and law

enforcement personnel.

Notwithstanding the provisions of this subdivision, reports and

information regarding the general operations of the Department,

including notice that an escape has occurred, shall be open to

inspection and copying as provided in this section.

33. ~Re RameSi aaa~es5es aRa e~Re~ e±~eR~ 5~ee~£~e ~ftie~Ma~~eB

fe~ Personal information, as defined in § 2.1-379 of the Code, (i)

filed with the Virginia Housing Development Authority concerning

individuals who have applied for or received loans or other housing

assistance or who have applied for occupancy of or have occupied

housing financed, owned or otherwise assisted by the Virginia Housing
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1 Development Authority, or (ii) concerning persons participating in or

2 ~e~6eH persons on the waiting list for federally funded

3 rent-assistance programs i eHee~~ ~fta~. However, access to one's

4 own information shall not be denied.

5 34. Documents regarding the siting of hazardous waste facilities,

6 except as provided in § 10.1-1441, if disclosure of them would have a

7 detrimental effect upon the negotiating position of a governing boqy

8 or on the establishment of the t.erms, condi tions and provisions of the

9 siting agreement.

10 35. Appraisals and cost estimates of real property subject to a

11 proposed purchase, sale or lease, prior to the completion of such

12 purchase, sale or lease.

13 C. Neither any provision of this chapter nor any provision of

14 Chapter 26 (§ 2.1-377 et seq.) of this title shall be construed as

15 denying public access to contracts between a public official and a

16 public body, other than contracts settling public employee employment

17 disputes held confidential as personnel records under subdivision 3 of

18 subsection B of this section, or to records of the position, job

19 classification, official salary or rate of pay of, and to records of

20 the allowances or reimbursements for expenses paid to any pUblic

21 officer, official or employee at any level of state, local or regional

22 government in this Commonwealth. The provisions of this subsection,

23 however, shall not apply to records of the official salaries or rates

24 of pay of public employees whose annual rate of pay is $10,000 or

25 less.

26 COMMENT: Subsection A. The initial time frame for response to
27 freedom of information requests was changed from "fourteen calendar
28 days from the receipt of the request" to "five work days after the
29 receipt of the request" at the direction of the Subcommittee. The
30 stricken language on lines 3 through 15 on page 5 was rewritten and
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1 incorporated in the new language added on lines 17 through 28 on page
2 5 and lines 1 through 15 on page 6. At the direction of the
3 Subcommittee language was included requiring the provision of any
4 reasonably segregatable portion of an official record after deletion
5 of the exempt portion. The Subcommittee.also determined that the
6 public body should have an additional seven work days (after the
7 five-work-day period) to make the appropriate response if the public
8 body determines that it is practically impossible to provide the
9 reques~ed records or to determine whether they are .available within

10 the five-work-day period. The source for the allowance of reasonable
11 charges for computer time by the public body to the requesting party
12 is the July 25, 1983, Attorney General Opinion to Senator Frank W.
13 Nolen. A September 6, 1979, Attorney General Opinion to Delegate
14 Bernard G. Barrow is the source' of the language allowing advance
15 payment of charges on lines 24 through 26 on page 6. The Subcommittee
16 directed that the provisions on lines 27 and 28 on page 6 and lines 1
17 through 7 on page 7 relating to advance payment and the provisions on
18 lines 8 through 11 on page 7 relating to the access of official
19 records on a computer or other electronic data processing system be
20 added. The source of the added language on lines. 12 through 16 of
21 page 7 is a September 25, 1984, Attorney General Opinion to Mr. Warren
22 E. Barry. The language on lines 17 and 18 on page 7 was added at the
23 direction of the Subcommittee.

24 Subsection B. The new language on lines 20 and 21 of page 7 was
25 added at the direction of the Subcommittee. A February 8, 1986,
26 Attorney General Opinion to Senator Robert C. Scott was the source of
27 the language added on line 10 of page 8. Amendments to exclusion #33
28 and the addition of exclusion #35 were incorporated at the direction
29 of the Subcommittee in response to testimony presented to the
30 Subcommittee.

31 All other changes made in the section were housekeeping in
32 nature.

33

34 § 2.1-343. Meetings to be public; notice of meetings;

35 recordings; minutes; voting.--Except as otherwise specifically

36 provided by law and except as provided in §§ 2.1-344 and 2.1-345, all

37 meetings shall be public meetings I including meetings and work

38 sessions during which no votes are cast or any decisions made .

39 Notice including the time, date and place of each meeting shall be

40 furnished to any citizen of this Commonwealth who requests such

41 information. Requests to be notified on a continual basis shall be

42 made at least once a year in writing and include name, address, zip

43 code and organization of the requestor. Notice, reasonable under the

18
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1 circumstance, of special or emergency meetings shall be given

2 contemporaneously with the notice provided members of the public body

3 conducting the meeting.

4 Any person may photograph, film, record or otherwise reproduce

5 any portion of a meeting required to be open. The public body

6 conducting the meeting may adopt rules governing the placement and use

7 of equipment necessary for broadcasting, photographing, filming or

8 recording a meeting to prevent interference with the proceedings.

9 Voting by secret or written. ballot in an open meeting shall be a

10 violation of this chapter.

11 Minutes shall be recorded at all public meetings. However,

12 minutes shall not be required to be taken at deliberations of (i)

13 standing and other committees of the General Assembly, (ii)

14 legislative interim study commissions and committees, including the

15 Virginia Code Commission, (iii) ~fie V~~~~R~a Aav~5e~y be~~s~a~~ve

16 Se~Re~i aHa ~~5 eeMM~~~eeSi t~v1 study committees or commissions

17 appointed by the Governor, or tvt 1iYl study commissions or study

18 committees, or any other committees or subcommittees appointed by the

19 governing bodies or school boards of counties, cities and towns,

20 except where the membership of any such s~Hay commission e~ s~Hay _,_

21 committee or subcommittee includes me~e ~fiaR eRe meMBe~ e{ a ~ft~ee

22 memSe~ ~eVe~ft~fi~ Beay e~ 5eRee~ Bea~a; Me~e ~fiaR ~we MemSe~s ei a

23 ~eve~R~R~ Beay e~ sefieei ~ea~a Bav~R~ ~e~~ meMBe~5 e~ a majority of a

24 the governing body of the county, city or town or school board fiav~R~

25 Me~e ~ftaR £e~~ ffieMBe~s. ~R£e~ma~~eR as ~e ~Re ~~Me aRe ~iaee ei eae~

26 mee~~R~ SR8~~ Be iH~R~saea ~e aBy e~~~BeR ei ~ft~S SemmeRwea~~R WRe

27 ~e~es~s s~efi ~R€e~ma~~eR~ Re~~es~s ~e Be Re~~£~ea eR a eeR~~R~a±

28 Ba5~s sa8ii Be maae a~ iea6~ eRee a yea~ ~R W~~~~ft~ aRa ~He~~ae Rame,

19
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3 COMMENT: Most of the language added on lines 31 through 35 on
4 page 18 was rewritten and moved from the stricken language on lines 21
5 through 26 on page 19. The clarifying language on lines 29 and 30 on
6 page 18 was added at the direction of the Subcommittee. A specific
7 provision allowing filming or recordation of a meeting and the
8 adoption of rules governing the use of equipment was added at the
9 direction of the Subcommittee. The language specifically prohibiting

10 secret or written ballots in open meeting was incorporated at the
11 direction of the Subcommittee. 'The reference to the Virginia Advisory
12 Legislative Council was stricken as that Council no longer exists.
13 Other changes in the second sentence of the last paragraph of §
14 2.1-343 were made at the direction of the Subcommittee.

15 § 2.1-343.1. Electronic communication meetings prohibited;

16 exception, experimental program.-- A. It is a violation of this

17 chapter for any ~~B~~e political subdivision or any governing body -'-
18 authority, board, bureau, commission, district or agency of local

19 government to conduct a meeting wherein the public business is

20 discussed or transacted through telephonic, video, electronic or other

21 communication means where the members are not physically assembled.

22 B. Public bodies of the Commonwealth, as provided in the

23 definition of "meeting" in § 2.1-341, but excluding any political

24 subdivision or any governing body, authority, board, bureau,

25 commission, district or agency of local government, may conduct any

26 meeting, except executive or closed meetings held pursuant to §

27 2.1-344, wherein the public business is discussed or transacted

28 through telephonic or video means. For the purposes of subsections B

29 through G of this section, "public body" shall mean any state

30 legislative body, authority, board, bureau, commission, district or

31 agency of the Commonwealth and shall exclude those of local

32 governments.

33 Meetings conducted through telephonic or video' means shall be on

20
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1 an experimental basis commencing on July I, 1989, and ending on June

2 30, 1991. The Director of the Department of Information Technology·

3 shall submit an evaluation of the effectiveness of meetings by

4 telephonic or video means by public bodies of the Commonwealth prior

5 to January I, 1992, to the Governor and the General Assembly.

6 c. Notice of any meetings held pursuant to this section shall be

7 prOVided at least thirty days in advance of the date scheduled for the

8 meeting. The notice shall include the date, time, place and purpose

9 for the meeting and shall identify the location or locations for the

10 meeting. All locations for the meeting shall be made accessible to

11 the public. All persons attending the meeting at any of the meeting

12 locations shall be afforded the same opportunity to address the pUblic

13 body as persons attending the primary or central location. Any

14 interruption in the telephonic or video ~roadcast of the meeting shall

15 result in the suspension of action at the meeting until repairs are

16 made and public access restored.

17 Thirty-day notice shall not be required for telephonic or video

18 meetings continued to address an emergency situation as prOVided in

19 s~bsection F of this section or to conclude the agenda of a telephonic

20 or video meeting of the public body for which the proper notice has

21 been given, when the date, time, place and purpose of the continued

22 meeting are set during the meeting prior to adjournment.

23 The public body shall provide the Director of the Department of

24 Information Technology with notice of all public meetings held through

25 telephonic or video means pursuant to this section.

26 D. An agenda and materials which will be distributed to members

27 of the· pUblic body and which have been made available to the staff of

28 the public body in sufficient time for duplication and forwarding to
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1 all location sites where public access will be provided shall be made

2 available to the public at the time of the meeting. Minutes of all

3 meetings held by telephonic or video means shall be recorded as

4 required by § 2.1-343. Votes taken during any meeting conducted

5 through telephonic or video means shall be recorded by name in

6 roll-call fashion and included in the minutes. In addition, the public

7 body shall make an audio recording of the meeting, if a telephonic

8 medium is used, or an audio/visu.al recording, if the meeting is held

9 by video means. The recording shall be preserved by the public body

10 for a period of three years following the date of the meeting and

11 shall be available to the public.

12 E. No more than twenty-five percent of all meetings held

13 annually, including meetings of any ad hoc or standing committees, may

14 be held by telephonic or video means. Any public body which meets by

15 telephonic or video means shall file with the Director of the

16 Department of Information Technology by July 1 of each year a

17 statement identifying the total number of meetings held during the

18 preceding fiscal year, the dates on which the meetings were held and

19 the number and purpose of those conducted through telephonic or video

20 means.

21 F. Notwithstanding the limitations imposed by subsection E of

22 this section, a public body may meet by telephonic or video means as

23 often as'needed if an emergency exists and the public body.is unable

24 to meet in regular session. As used in this subsection "emergency"

25 means an unfores~en'circumstancerendering the notice reguired by this

26 section, or by § 2.1-343 of this chapter, impossible or impracticable

27 and which circu~~tance requires- immediate action. Public bodies

28 conducting emergency meetings through telephonic or video means shall
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1 complY with the provisions of subsection D requiring minutes,

JCL

2 recordation and preservation of the audio or audio/visual recording of

3 the meeting. The basis for the emergency shall be stated in the

4 minutes.

5 G. The provisions of this section establish a two-year

6 experimental program designed to evaluate the effectiveness of

7 meetings by telephonic or video means by public bodies of the

8 Commonwealth. Meetings by teleph.onic or video means shall be

9 prohibited on and after July 1, 1991, unless the provisions of this

10 section pertaining to the termination of this experimental program are

11 amended and reenacted by the General Assembly.

12 COMMENT: Amendments and additions in this section were included
13 to provide for an experimental program allowing public bodies of the
14 Cornmonwealthito conduct certain meetings by telephonic or video means.

15

16

§ 2.1-344. Executive or closed meetings.--A. EHee~~~ve Public

bodies are not required to conduct executive or closed meetings may

17 However, should a public body determine that an executive or closed

18 meeting is desirable, such meeting shall be held only for the

19 following purposes:

20 1. Discussion or consideration of or interviews of prospective

21 candidates for employment, assignment, appointment, promotion,

22 performance, demotion, salaries, disciplining or resignation of

23 specific public officers, appointees or employees of any public body,

24 and evaluation of performance of departments or schools of state

25 institutions of higher education where such matters regarding such

26 specific individ'.~als might be affected by such evaluation. Any teacher

27 shall be permitted to be present during an executive session or closed

28 meeting in which· there is a discussion or consideration of a

29 disciplinary matter 7 which involves the teacher and some student or
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1 students I and the student or students involved in the matter are

2 present ~ L provided the teacher makes a written request to be

3 present to the presiding officer of the appropriate board.

4 2. Discussion or consideration of admission or disciplinary

5 matters concerning any student or students of any state institution of

6 higher education ,or any state school system. However, any such student

7 and legal counsel and l if the student is a minor, the student's

8 parents or legal guardians, shal.l be permitted to be present during

9 the taking of testimony or presentation of evidence at an executive or

10 closed meeting, if such student, parents or guardians so request in

11 writing I and such request is submitted to the presiding officer of

12 the appropriate board.

13 3. Discussion or consideration of the condition, acquisition or

14 use of real property for public purpose, or of the disposition of

15 publicly held property, or of plans for the future of a state

16 institution of higher education which could affect the value of

17 property owned or desirable for ownership by such institution.

18 4. The protection of the privacy of individuals in personal

19 matters not related to public business.

20 5. Discussion concerning a prospective business or industry where

21 no previous announcement has been made of the business' or industry's

22 interest in locating in the community.

23 6. The investing of public funds where competition or bargaining

24 is involved, where if made public initially the financial interest of

25 the governmental unit would be adversely affected.

26 7. Consultation with legal counsel and briefings by staff

27 members, consultants or attorneys I pertaining to actual or ~e~eR~~a~

28 probable litigation, or other specific legal matters within the
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1 jurisdiction of the public body 7 aRa a~seHS6~eHS e~ eeBs~ae~a~~eB ei

2 5~eR ma~~e~5 w~~fieH~ ~Re ~~e5eRee ef eeHRsei, 5~afi; eeB5~~~aR~5, e~

3 a~~e~ReY5 requiring the provision of legal advice by counsel .

4 8. In the case of boards of visitors of state institutions of

5 higher education, discussion or'consideration of matters relating to

6 gifts, bequests and fund-raising activities, and grants and contracts

7 for services or work to be performed by such institution. However, the

8 terms and conditions of any such. gifts, bequests, grants and contracts

9 made by a foreign government, a foreign legal entity or a foreign

10 person and accepted by a state institution of higher education shall

11 be subject to public disclosure upon written request to the

12 appropriate board of visitors. For the purpose of this subdivision,

13 (i) "foreign government" means any government other than the United

14 States government or the government of a state or a political

15 subdivision thereof; (ii) "foreign legal entity" means any legal

16 entity created under the laws of the United States or of any state

17 thereof if a majority of the ownership of the stock of such legal

18 entity is owned by foreign governments or foreign persons or if a

19 majority of the membership of any such entity is composed of foreign

20 persons or foreign legal entities, or any legal entity created under

21 the laws of a foreign government; and (iii) "foreign person" means any

22 individual who is not a citizen or national of the United States or a

23 trust territory or protectorate thereof.

24 9. In the case of the boards of trustees of the Virginia Museum

25 of Fine Arts and the Science Museum of Virginia, discussion or

26 consideration of matters relating to specific gifts, bequests, and

27 grants~

28 10. Discussion or consideration of honorary degrees or special
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1 awards.

2 11. Discussion or consideration of tests or examinations or other

3 documents excluded from this chapter pursuant to § 2.1-342 B 9.

4 12. Discussion, consideration or review by the appropriate House

5 or Senate committees of possible disciplinary action against a member

6 arising out of the possible inadequacy of the disclosure statement

7 filed by the member, provided the member may request in writing that

8 the committee meeting not be conducted in executive session.

9 13. Discussion of strategy with respect to the negotiation of a

10 siting agreement or to consider the terms, conditions, and provisions

11 of a siting agreement if the governing body in open meeting finds that

12 an open meeting will have a detrimental effect upon the negotiating

13 position of the governing body or the establishment of the terms,

14 conditions and provisions of the siting agreement, or both. All

15 discussions with the applicant or its representatives may be conducted

16 in a closed meeting or executive session.

17 14. Discussion by the Governor and any economic advisory board

18 reviewing forecasts of economic activity and estimating general and

19 nongeneral fund revenues.

20 15. Discussion or consideration of medical and mental records

21 excluded from this chapter pursuant to § 2.1-342 B 3.

22 B~ Ne mee~~R~ sRaii seeeme a~ eHee~~~ve e~ e~e6ea mee~~R~ ~ft~ess

23 ~fie~e sfia~± fiave BeeR ~eee~aea ~R e~eR mee~~R~ aH af~~~ffia~~ve ve~e ~e

24 ~Ra~ eifee~ ey ~Re ~~ei~e seay fieia~R~ ~fie mee~~R~7 wR~ea ffie~~eR 5Ra~i

25 s~a~e s~ee~f~ea~~y ~Re ~~~~e6e e~ ~~~~ese5 fie~e~RaBeve se~ fe~~fi ~R

26 ~B~S 5ee~~eR wfi~eR a~e ~e Be ~fte s~Bjee~ ef ~fie mee~~B~ aHa a

27 s~a~emeR~ ~Re~~aea ~R ~fte m~R~~es e£ ~Re ffiee~~R~ wft~efi sfiai± make

28 5~ee~i~e ~efe~eftee ~e ~He a~~i~eaB±e eHeffi~~~eR e~ eHeffi~~~eR5 as

26
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1 ~~ev~aea ~R 5~Bsee~~eR A ef ~R~S see~~eR e~ § ~~i-346~ A ~efte~ai

2 ~eie~eBee ~e ~Re ~~ev~s~eRs ef ~fi~s efta~~e~ e~ ~e ~fte eHem~~~efts ei

3 s~B6ee~~eft A skaii Be~ Be s~if~e~eR~ ~e 5a~~siy ~fte ~e~~~emeR~s ie~

4 aft eHeeH~~ve e~ eiesea mee~iR~~ ~Re pHei~e eesy Re~a~ft~ s~efi aft

5 eHee~~~ve e~ eiesea mee~~B~ sRa~i ~es~~~e~ ~~s eeBs~ae~8~~eR ei

6 ma~~e~s a~~~ft~ ~Be eiesea ~e~~~efts eRiy te ~fie5e ~~~~eses s~ee~{~eai~y

7 eKem~~ea i~em ~fte ~~ev~s~eRs ei ~k~s eka~~e~~

8 ~fte Re~~ee ~~ev~s~eRs e€ ~fi.~s efta~~e~ sfiaii Re~ a~~iy ~e

9 eHee~~~ve e~ eiesea Mee~~R~s e€ aRy ~Hei~e seay fteia s~ieiy fe~ ~Re

10 ~~~~ese e£ ~ft~e~V~ew~R~ eaRa~aa~es fe~ ~fte ~es~~~eR e~ eR~ei

11 aem~ft~6~~a~~ve efi~ee~~ ~fte ~He±~e eeay ~~~e~ ~e afty s~eR' eKeeH~~ve

12 e~ eiesea mee~~R~ ie~ ~fte ~~~~ese ef ~ft~e~V~ew~R§ eaRa~aa~es sRa~±

13 aBReHRee ~R aft e~eR Mee~~ft~ ~fta~ s~eft eRee~~~ve e~ eiesea Mee~~a~

14 saaii Be Re~a a~ a a~6eiesea e~ ~Re~se±esea ~eea~~eft W~~ft~R £~i~eeB

15 aays ~fte~ea£~e~~ ;R fte eveR~ skaii ~Re ~~Bi~e eeay ~ake ae~~eft eft

16 ma~~e~s a~seHssea ~ft 's~eR eHee~~~ve e~ eiesea mee~~ft~ eHee~~ a~ a

17 ~He~~e mee~~B~ ie~ wfi~efi Re~~ee was ~~veB ~H~s~aR~ ~e § ~~~-343~

18 s~ B. No resolution, ordinance, rule, contract, regulation or

19 motion adopted, passed or agreed to in an executive or closed meeting

20 shall become effective unless the public body, following the meeting,

21 reconvenes in open meeting and takes a vote of the membership on such

22 resolution, ordinance, rule, contract, regulation or motion which

23 shall have its substance reasonably identified in the open meeting.

24 Nothing in this section shall be construed to require the board of

25 directors of any authority created pursuant to the Industrial

26 Development and Revenue Bond Act (§ 15.1-1373 et seq.)1 or any public

27 body empowered to issue industrial revenue bonds by general or special

28 law, to identify a business or industry to which subdivision A 5 of
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1 this section applies. However, such business or industry must be

JCL

2 identified as a matter of public record at least thirty days prior to

3 the actual date of the board's authorization of the sale or issuance

4 of such bonds.

5 c. Public officers improperly selected due to the failure of the

6 public body to comply with the other provisions of this section shall

7 be de facto officers and, as such, their official actions are valid

8 until they obtain notice of the legal defect in their election.

9 D. Nothing in this section shall be construed to prevent the

10 holding of conferences between two or more public bodies, or their

11 representatives, but these conferences shall be subject to the same

12 regulations for holding executive or closed sessions as are applicable

13 to any other public body.

14 COMMENT: Subsection A. The clarifying language at the
15 beginning of subsection A was added at the direction of the
16 Subcommittee. A July 11, 1985, Attorney General Opinion to Mr. C.
17 Dean Foster, Jr., is the source of the amendment contained in lines 13
18 and 14 on page 23. The source of the new language on lines 16 and 17
19 on page 23 is the July 12, 1985, Attorney General Opinion to Senator
20 W. Onico Barker. The other changes in subdivision 1 and the
21 amendments to subdivision 7 were made at the direction of the
22 Subcommittee. The Subcommittee added subdivision 15.

23 Subsection B. Lines 18 through 28 on page 26 and lines 1
24 through 13 on page 27 were stricken and incorporated in the provisions
25 of a new section, § 2.1-344.1.

26 Subsection c. The designation of subsection C was changed to
27 subsection B and a new subsection C added on lines 1 through 4 on page
28 28. A February 26, 1986, Attorney General Opinion to Mr. Gerald G.
29 Poindexter was the source of the new language in subsection C.

30 § 2.1-344.1. Call of closed or executive meetings; certification

31 of proceedings.-- A. No meeting shall become an executive or closed

32 meeting unless the public body proposing to convene such meeting shall

33" have taken an affirmative recorded vote in open session to that

34 effect, by motion stating specifically the purpose or purposes which

28
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1 are to be the subject of the meeting, and reasonably identifying the

2 substance of the matters to be discussed. A statement shall be

3 included in the minutes of the open meeting which shall make specific

4 reference to the applicable exemption or exemptions from open meeting

5 requirements provided in subsection A of § 2.1-344 or in § 2.1-345,

6 and the matters contained in such motion shall be set forth in those

7 minutes. A general reference to the provisions of this chapter or

8 authorized exemptions from open meeting requirements shall not be

9 sufficient to satisfy the requirements for an executive or closed

10 meeting.

11 B. The notice provisions of this chapter shall not apply to

12 executive or closed meetings of any public body held solely for the

13 purpose of interviewing candidates for the position of chief

14 administrative officer. Prior to any such executive or closed meeting

15 for the purpose of interviewing candidates the public body shall

16 announce in an open meeting that such executive or closed meeting

17 shall be held at a disclosed or undisclosed location within fifteen

18 days thereafter.

19 c. The public body holding an executive or closed meeting shall

20 restrict its consideration of matters during the closed portions only

21 to those purposes specifically exempted from the provisions of this

22 chapter.

23 D. At the conclusion of any executive or closed meeting convened

24 hereunder, the public body holding such meeting shall reconvene in

25 open session immediately thereafter and shall take a roll call or

26 other recorded vote to be included in the minutes of that body,

27 certifying that (i) only public business matters lawfully exempted

28 from open meeting requirements under this chapter, and (ii) only ~such
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1 public business matters as were identified in the motion by which such

2 executive or closed meeting was convened, were discussed or considered

3 in such meeting. Any member of the public body who believes that

4 there was a departure from the requirements of subsections A and B

5 above, shall so state prior to the vote, indicating the substance of

6 the departure that, in his judgment, has taken place. The statement

'7 shall be recorded in the minutes·of the public body.

8 E. Failure of the certific.ation required by subsection D J above,

9 to receive the affirmative vote of a majority of the members of the

10 public body present during a closed or executive session shall not

11 affect the validity or confidentiality of such meeting with respect to

12 matters considered therein in compliance with the provisions of this

13 chapter. The recorded vote and any statement made in connection

14 therewith shall, upon proper authentication, constitute evidence in

15 any proceeding brought to enforce this chapter.

16 F. A public body may permit nonmembers to attend an executive or

17 closed meeting if such persons are deemed necessary or if their

18 presence will reasonably aid the public body in its consideration of a

19 topiC which is a subject of the meeting.

20 G. In no event may any public body take action on matters

21 discussed in any executive or closed meeting, except at a public

22 meeting for which notice was given as required by § 2.1-343.

23 H. Minutes may be taken during executive or closed sessions of a

24 public body, but shall not be reguired. Such minutes shall not be

25 subject to mand~~ory public disclosure.

26 COMMENT: This new section includes provisions stricken in
27 subsection B of § 2.1-344. The executive meeting certification
28 process in subsection D was added at the direction of the
29 Subcommittee. The source for subsection F on lines 12 through 15 is
30 the July 11, 1985, Attorney General Opinion to Mr. C. Dean Foster,

30



FOIDRAFT JCL
1 Jr. Attorney General Opinions to Mr. Robert C. Boswell on June 15,
2 1979, and to Mr. Joseph L. Howard, Jr., on January 27, 1984, served as
3 sources for subsection H on lines 19 through 21.

4 § 2.1-345. Public bodies to which chapter inapplicable.--The

5 provisions of this chapter shall not be applicable to ~

7 f6t Pa~e~e parole boards ~ L petit juries ~ L grand juries -'-

8 and the Virginia State Crime Commission.

9 f=tt -f Re~eaieEi~ to

10 COMMENT: Changes in this section were housekeeping in nature.

11 § 2.1-345.1. Chapter inapplicable under certain circumstances.--

12 The provisions of this chapter shall not be applicable when the

13 requested information or material is the specific subject of active

14 litigation and the public body reasonably believes that the request

15 has been initiated by or for the benefit of a party to that

16 litigation.

17 COMMENT: This section was added at the direction of the
18 Subcommittee.

19 § 2.1-346. Proceedings for enforcement of chapter.--Any person,

20 including the Commonwealth's attorney acting in his e~ Re~ official or

21 individual capacity, denied the rights and privileges conferred by

22 this chapter may proceed to enforce such rights and privileges iil by

23 filing a petition for mandamus or injunction, supported by an

24 affidavit showing good cause, addressed to the court of record of the

25 county or city from which the public body has been elected or

26 appointed to serve and in which such rights and privileges were so

27 denied, or (ii) effective July I, 1990, by requesting an

28 administrative review by the Office of the Attorney General . Failure

29 by any person to request and receive notice of the time and place of

30 meetings as provided in § 2.1-343 shall not preclude any person from
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1 enforcing his or her rights and privileges conferred by this chapter.

2 Effective July 1, 1990, any person who has been denied access to

3 official records or pUblic meetings by the action of a public body

4 pursuant to any provision of this chapter may file a written request

5 for an administrative review by the Office of the Attorney Gene'ral

6 within ten days of such denial. The administrative review request

7 shall set forth with reasonable' specificity (i) the rights and

8 privileges conferred by this chanter which were denied, (ii) the

9 pertinent facts pertaining to such denial, (iii) copies of relevant

10 correspondence and (iv) the action taken by the pUblic body. The

11 person requesting administrative review shall forw~rd a coPY of the

12 administrative review request to the public body which has denied

13 access to its records or meetings contemporaneously with ,the request

14 for administrative review filed with the Attorney General.

15 The Office of the Attorney General shall review the issues and

16 facts pertaining to the action taken-by the public body and issue an

17 opinion to the individual requesting the review and the public body

18 within thirty days as to whether the public body's action prompting

19 the review was in compliance with the chapter. The Office of the

20 Attorney General may decline to issue an opinion if it determines that

21 a request lacks reasonable specificity or is materially inaccurate in

22 any significant respect, or if the Office has rendered an opinion on

23 the specific request within the attorney-client privilege. If the

24 public body's action was not in compliance with the chapter, the

25 Office of the At~orney General shall advise the public body on methods

26 to conform its action. If the Office of the Attorney General

27 determines that ~ecords or other documents have been withheld in

28 violation of the provisions of this chapter, the public body

32



FOIDRAFT JCL

1 withholding such records or documents shall provide them to the

2 requesting party unless within seven days of receipt of such

3 determination the pUblic body files a petition in circuit court for

4 review of the determination. The decision rendered by the Attorney

5 General shall be admissible in evidence.

6 The Office of the Attorney General shall publish monthly a

7 synopsis of each review conducted pursuant to this section. Copies of

8 the synopsis shall be available upon request.

9 Persons denied the rights and privileges conferred by this

10 chapter shall not be required to reguest an administrative review

11 prior to filing a petition in circuit court. Any person who elects to

12 request administrative review may file a petition in an appropriate

13 circuit court only after the opinion by the Attorney General is

14 rendered and the alleged viol"ation of this chapter is not resolved to

15 his satisfaction.

16 Any 6~eR petition alleging s~efi denial of rights and privileges

17 conferred by this chapter by a board, bureau, commission, authority,

18 district or agency of the state government or by a standing or other

19 committee of the General Assembly, shall be addressed to the Circuit

20 Court of the City of Richmond. SHeR A petition for mandamus or

21 injunction under this chapter shall be heard within seven days of the

22 date when the same is made; provided, if s~eR the petition is made

23 outside of the regular terms of the circuit court of a county which is

24 included in a judicial circuit with another county or counties, the

25 hearing on SHea the petition shall be given precedence on the docket

26 of such court over all cases which are not otherwise given precedence

27 by law. S~efi The petition shall allege with reasonable specificity

28 the circumstances of the denial of the rights and privileges conferred
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1 by this chapter. Any decision of the Office of the Attorney General

2 issued pursuant to this section after July 1, 1990, shall be

3 admissible in evidence. A single instance of denial of sHek the

4 rights and privileges conferred by this chapter shall be sufficient to

5 invoke the remedies granted herein. If the court finds the denial to

6 be in violation of the provisions of this chapter, the court may

7 shall award costs and reasonable attorney's fees to the petitioning

8 citizen. However, the award shall be discretionary with the court if

9 the public body relied upon an opinion of the Attorney General, or a

LO decision of a court, with respect to such denial, and the court finds

Ll that such opinion substantially supports the public body's position.

12 The burden of showing reliance and substantial support shall be on the

13 public body. Such costs and fees shall be paid by the public body in

14 violation of this chapter. The court may awa~a ees~s aBa ~ea5eftaB±e

17 appropriate sanctions as provided in § 8.01-271.1 .

18 COMMENT: A majority of the amendments to this section provided
19 for the administrative review by the Office of the Attorney General of
20 the denial of rights and privileges conferred by the Virginia Freedom
21 of Information Act. Amendments pertaining to the award of costs and
22 attorney's fees and sanctions were made at the direction of the
23 Subcomrni~tee. Other changes were housekeeping in nature.

24 § 2.1-346.1. Violations and penalties.--In a proceeding

25 commenced against members of public bodies under § 2.1-346 for a

26 violation of §§ 2.1-342, 2.1-343, 2.1-343.1 or § 2.1-344, the court,

27 if it finds that a violation was willfully and knowingly made, shall

28 impose upon such ~e~seB e~ ~e~BeR5 member in his e~ ~e~ individual

29 capacity, whether a writ of mandamus or injunctive relief is awarded

30 or not, a civil penalty of not less than $25 nor more ·than $6ee
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1 $1,000, which amount shall be paid into the State Literary Fund.

2 COMMENT: The maximum amount of the civil penalty for violation
3 of the Act was raised from $500 to $1,000 at the direction of the
4 Subcommittee. Other changes were housekeeping in nature.

5 #
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