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I. Authoritv For Studv 

House Joint Resolution 60, agreed to by the 1988 General Assembly, directs 
the Virginia State Crime Commission "to study a voluntary drug testlng program 
for arrestees awalting trial or sentencing." House Joint Resolut~on 60 was 
proposed by Attorney General Mary Sue Terry, and patroned by Delegate Ralph L. 
Axselle of Henrico County.(Appendix A). 

Section 9-125 of the Code of Virainia establishes and directs the Virginia 
State Crlme Commission (VSCC) "to study, report and make recommendations on 
all areas of public safety and protection." Section 9-127 provides that "The 
Corn?-sslon shall have the duty and power to make such studaes and gather 
information and data in order to accomplish its purposes as set forth in 
s9-125 ..., and to formulate its recommendations to the Governor and the 
General Assembly." Section 9-134 authorizes the Commission "to conduct private 
and public hearings, and to designate a member of the Commission to preside 
over such hearings." The VSCC, in fulfilling its legislative mandate, under- 
took the Drug Testing of Arrestees Study as directed by House Joint Resolution 
60. 

11. Members Appointed to Serve 

During the April 19, 1988 meeting of the Crime Commission, Senator Gray 
appointed Delegate Clifton A. Woodrum of Roanoke to serve as the Chairman of 
the subcommittee on Drug Testing of Arrestees Study. Members of the Crime 
Commission who served on the subcommittee are as follows. 

Delegate Clifton A. Woodrum, Chairman 
Senator Howard P. Anderson 
Senator Elmon T. Gray 
Delegate Raymond R. Guest, Jr. 
Mr. Robert F. Horan, Jr. 
Mr. H. Lane Kneedler 
Speaker A. L. Phllpott 
Delegate Warren G. Stambaugh 

111. Executive Summary 

The full Crime Commission met on October 18, 1988 and received the report 
of the subcommittee. After careful consideration, the findings and 
recommendations of the subcommittee were adopted by the Commission. After 
conduct~ng an extensive review of reports from the National Institute of 
Justice and from the Dlstrict of Columbia and New York drug testing programs, 
the subcommittee strongly supports the position that a close link exists 
between drug abuse and crxminal behavior. The subcommittee found that the 
data from the two lnitial drug testing programs indicated a high percentage of 
drug use among all arrestees, especially those who committed major felonies. 
The results of the projects also strongly indicated that drug testing of 
arrestees IS an effective way of identifying those who pose high risks of 
pretrlal rearrest, and that pretrial drug testing can significantly reduce 
those r~sks for many arrestees. 

The subcommittee worked closely with the Director of the District of 
Columbra drug testing program to learn how that program is conducted, 
Testimony was heard on the constitutional issues surrounding the testing 
program, the importance of the test result information to the judi~ial 
offlcers and the current drug testing technology. 



The subcommittee also worked closely wzth the Department of Crxminal 
Justice Services and the Department of Corrections to decide the proper 
agency An the state to admxaaster a pzlot drug testrng program. 

The subcommittee made the followzng recommendataons at ~ t s  September 
27, 1988 meeting: 

A. Enabllna Leaislation 

Introduce legislation to amend Section 19.2-123 of the Code of 
Virsinia to enable any -jurlsdlct~on served by a pretrlal services 
agency to conduct a voluntary drug testxng program in agreement wrth 
the chief judge of the General Distrlct Court. The amendment should 
require that the test results only be used to assist the judicial 
officer zn setting the conditions of release, The amendment would 
also allow the ~udzcxal officer to requlre an arrestee who tested 
posrtive on the initxal test, and was subsequently released, to 
refrain from illegal drug use and submlt to periodlc tests untxl 
final disposition of hls trial. (Appendix B) 

B. Coordination of Pilot Proqram by the De~artment of Corrections 

Contzngent upon the passage of the proposed enabling leg~slation, 
request the Department of Corrections, in coordinatxon wlth ~ t s  new 
pretrral services program, to establrsh a pilot drug testlng program 
for all accused felons in a jail's lock-up section. 

Quarterly Reports From the Department of Corrections 

Request that the Department of Corrections report on a quarterly 
basls to the Virganla State Crzme Commission on the results of the 
drug testing program. 

IV, Backaround 

Due to the growlng concern over the apparent link between drug abuse 
and crime, the National Institute of Justxce, Unlted States Department of 
Justice, provided fundzng in 1984 for palot projects in New York city and 
the Dastrict of Columbia to focus on the relationshxp of drug abuse and 
pretrlal criminality. 

These two pilot studres have shown that more than half of the 
defendants tested have used drugs shortly before* their arrests; a 
substantla1 percentage of defendants charged wlth major crimes were uslng 
drugs; and pretrial rearrest rates were fifty percent hzgher for drug 
users than for nonusers. The pretrial testlng results in New York have 
only been used for research, while the results from the District of 
Columbia program have been used to set the condrtlons of release of the 
accused. 

Slnce 1984, the National Institute of Justice, through the Bureau of 
Justlce Assistance, has chosen three add~tronal s ~ t e s  across the country 
to implement a pretrlal drug testrng program modeled after the one 
established in the Distrlct of Columbia: the State o f  Delaware; Portland, 
Oregon; and Pima County, Arizona. 



In 1987, followsng the gu~del~nes of the New York program, Drug Use 
Forecasting programs were established in twelve of the largest locallt~es 
across the Unlted States: New York; Washington, D,C.; Orleans Parlsh (New 
Orleans); San Dxego County, Calrfornla; Marlon County (Indianapolis), 
Indlana; Marzcopa County (Phoen~x), Arlzona; Los Angeles; Houston; 
Chlcago; Detroit; Fort Lauderdale, Florxda; and Portland, Oregon. 

The results of the projects strongly indrcate that drug testing of 
arrestees is an effective way of identifying those who pose hlgh rlsks of 
pretrlal rearrests and that pretrial drug testlng can substantxally 
reduce those rxsks for many arrestees. 

V. Scope of the Study 

House Jolnt Resolution 60 instructed the Drug Testsng of Arrestees 
Study subcommittee to revxew the followlng topxcs to determine the 
feasxblllty and desxrab~lxty of establlsh+ng a voluntary drug test~ng of 
arrestees program In Virginla: 

O The methods of the pllot drug testzng programs zn the D~strzct 
of Columbxa and New York Clty; 

O The proper agency In Virglnla to adm~nzster such a program; 

O The cost of develop~ng and lmplementxng such a program; 

O The drugs to be tested for; and 

* The potential effectiveness of such a program, 

VI. Work of the Subcommittee 

The subcommlttee held three meetlngs (June 9, September 1, and 
September 27) and one publlc hearing (July 2 7 ) +  The subcommzttee used 
these meetings to revzew the structure of the proposed drug testlng 
program, the cost estimates for the establashment of such a program and 
cons~derataon of the proposed enabl~ng legxslation. At each of ~ t s  
meetlngs, the subcommlttee heard testxmany on the dafferent aspects of 
the drug testing program from a var~ety of ~nterested groups. Attorney 
General Mary Sue Terry, whose offxce lnltlally proposed that thls study 
be conducted, testified at the subcommittee's frrst rneetlng that the data 
compzled from the two oraginal palot drug testing programs dld zndlcate a 
strong correlatxon between drug use and crlmlnallty. She urged the 
subcomrnlttee to conslder establlshang a p~lot program to provxde data 
relevant to Virgzn~a. 

The subcommittee would lxke to express specla1 appreciation to the 
followlng lndlvlduals who provlded valuable technical assistance durlng 
the course of the study: Dr. Paul B. Ferrara of the Bureau of Forenslc 
Sclence; Dee A. Malcan and C. Ray Mastracco of the Department of 
Corrections; Danrel E. Catley and Tony C +  Casale of the Deparment of 
Crlmlnal Justxce Servlces; Oscar R. Brlnson of the Dzvlslon of 
Leg~slatlve Servlces; Barry Cox of Rlchmond Offender Ald and Restoration 
Inc and William R. Bowler of the Rlchmond Clty Sheriff's Office.. 



VII. Discussion of Issues 

A. Avvllcable Law 

Section 19.2-120 of the Code of Viralnla provides that an accused 
will be admltted to bail by a judicial officer unless that offzcer has 
reason to believe that the accused "will not appear for trial or 
hearing," or that his liberty "will constitute an unreasonable danger to 
hlmself or the public." 

In determinlng the conditions of release of the accused on unsecured 
bond or promise to appear, Sectlon 19.2-123 requires the judlczal offlcer 
to consider, In addition to other background information on the accused, 
"any other lnformatxon avaxlable to him whach he believes relevant to the 
determination of whether or not the defendant or luvenile is likely to 
absent himself from court proceedings." 

It further stipulates that "should the ~udiclal officer determine 
that such a release will not reasonably assure the appearance of the 
accused," he may "impose any other conditions deemed reasonably necessary 
to assure agpearance as requxred, and to assure his good behavior pending 
trial." (A copy of Sections 19.2-119 - 19.2-123 of the Code of Viralnia 
are included in Appendxx C). 

While the pretrial testlng programs have not been successfully 
challenged on constitutional grounds, a court case rs currently pendlng 
against the program la the Distrlct of Columbia, Berry - v. the Dlstrict of 
Columbia. The U. S. District Court of the D~strict of Columbla initially 
dlsmlssed the clams as meritless, but on appeal to the U, S. Court of 
Appeals for the D. C. Clrcuit the case was remanded to the Dlstrict Court 
for a "full exploratzon" of the claims of uncoastltutxonality made by the 
defendant. The Attorney General's offzce reviewed the documentation 
available on the case and established that the two maJor issues were 
whether the search or seizure IS "reasonable" under the Fourth Amendment, 
and whether there 1s a need for "lndlvzdualized suspicion." Further 
inquiries about the status of the case revealed that due to unlque 
circumstances ~t wxll, more than likely, not settle the constitutional 
questions raxsed about the drug testing program. 

2. Conclusion 

The subcommittee concluded that Section 19,2-123 of the Code of 
Virginia should be amended to speclflcally state that a ludicla1 o f f l c er  
may require a defendant to refram from lllegal drug use and be tested as 
a condition of release, 

Specafically, the leglslatlon should be broadly wrrtten to enable 
localities which are served by a pretrial services agency to conduct a 
drug testrng program in agreement wlth the c h e f  judge of the General 
Distrlct Court. 



To protect the program from constitutional challenges, the 
subcommittee concluded that, unlike the D. C. program, the test results 
should not be provided to the judicial officer until after the bail 
decision is made. The judicial officer would only consider the test 
result at the time he sets the conditions of release. If the accused or 
juvenile tests positive for illegal drugs, and is adrnltted to bail, the 
judicial officer may then order that he be tested on a periodic basis 
until final disposit~on of hxs trial. The statute would also allow the 
judicial officer to impose more stringent cond~tions of release, contempt 
of court, or revocation of release for any accused whose subsequent tests 
are positive. (See Appendix B) 

B. Procedures For The Druu Testlnu Proqram 

The review of the structure of the drug testing program focused on 
the information provided to the subcomm~ttee by the District of Columbia 
Pretrial Services Agency. In gaining a general understanding of the 
guidelines that the D. C. Agency uses to conduct ~ t s  program, the 
subcommittee paid particular attention to three issues: (1) who is 
tested; (2) the time at which the ~ud~cial officer receives the test 
result, and whether the test result 1s used in making the release 
decision or only in settang the conditions of release: and (3) the 
reliability of the drug testing equipment and the specific need to retest 
positive results. (See Appendix D for a report on the District of 
Columbia's drug testing program). 

The D. C. Pretrial Agency collects voluntary urine samples from all 
defendants in the certral lock-up each morning. The defendant's test 
result is then included an the agency's pretrial report which is given to 
the judicial officer at the ball hearxng. The test result, however, is 
only used to determine the conditions of release. Most often, a 
defendant who tests positlve IS then required to enroll in a regular, 
once or twice a week drug testing program. A D. C. Superior Court Judge 
testified that he relies heavily on the drug test results when setting 
the condstxons of release. He also stated that all of the ludges in the 
D. C. system are supportive of the program and th~nk that drug use is a 
very important factor in determing whether a defendant will appear for 
trial and whether a defendant will be a danger to himself or the 
community while on bail. 

Representatives from both the D.C. Pretrial Agency, and the Bureau of 
the Forensic Labs, testified on the reliability of the drug testing 
equipment. They told the subcommittee that In order to provide the 
judicial officer with the test results at the time he sets bail or sets 
the conditions of release, the testing would need to be done on-site. 
The D. C. Pretrial Agency uses the Emit test and clalms that it IS almost 
100% reliable, and other testimony indicated that the Emit test is a 
good, quick test with close to 97% reliability. The D. C. representative 
also indicated that each positive test is reconfirmed by another test. 

2. Conclusion 

The subcommittee concluded that a pilot drug testing program should 
be established following the general guldellnes of the Distrlct of 
Columbia program. The Virginia pilot program, however, would only test 
those felons in lock-up each morning. The subcommittee concluded that 
since this would be a pilot program, it should focus on those arrestees 



that have commztted the most serlous crzmes and pose the most serzous 
threat to the cornmunlty when released on ball, If the drug testlng of 
felons proves to be a successful way of xdent~fyrng those arrestees who 
pose a high rlsk of pretrial crlmlnallty, then consideratron could be 
gxven to expandxng the program at a later date. 

The subcommittee also decided that the judicial officer should not 
recelve the test results untzl after the bail deczslon IS made In order 
to ensure that thls lnformatlon 1s only consxdered in settzng the 
condltlons of release, 

With regard to the rellabil~ty of the testlng equrpment, the 
subcornmlttee concluded that the technology and the safeguards built into 
the program would ensure that the test results were reliable, 

C. Proper Auency to Admxnlster the Drua Testlnu Prouram 

All partlclpants in the study agreed that the drug test~ng program 
should be dlrectly admlnlstered by a pretrial services agency. The 
testlng program involves contact wxth the arrestees durrng the 
pre-release and post-release stages, and, therefore, could be combined 
wlth the pretrxal agency's i n l t ~ a l  ~ntervxews and comunlty 
surveillance, In conductxng ats research, the subcommittee learned that 
the Department of Correctzons has recexved approval to establish five 
pretrial servxces programs around the state for misdemeanants. (See 
Appendxx E) These proposed pretrlal services programs would have a drug 
testang component, 

Xn order not to duplzcate efforts, the subcommittee worked wlth 
representatxves of the Department of Correctzons to determine ~f it could 
expand one of ~ t s  pretrial programs to encompass the drug testlng of 
felons pilot program, The Department of Correctzons agreed that, w x t h  
funding, ~t could admznxster such a program. 

2 .  Conclusion 

The subcomm~ttee concluded that the Department of Corrections should 
expand ~ t s  efforts wlth one of ~ t s  pretrial programs to conduct 
pre-release and post-release drug testlng for felons to accommodate the 
subcomm~ttee's pilot program. The Department of Corrections agreed that 
it had the necessary procedures established to do thxs, and would 
supervzse and operate such a drug testlag program, 

The subcommittee also concluded that the Department of Correct~ons 
should report to the Commxssion on a quarterly basls on the progress of 
the pilot program. The Department of Corrections' report should ~nclude, 
but not be llmlted to, the following areas: 

(a) The number of arrestees who tested positive for drugs at the 
t ~ m e  of arrest and the type of c r m e  they were arrested for, 

(b) The effectiveness of the program in reducing pretrlal rearrests 
and failure-to-appear rates; and 



(c) The response by the 3udicial officers in the locality to the 
program and its results. 

D. Estimated Cost of A Pllot Proqrarn 

In order to establish a cost approximatxon for implementing a drug 
testing program, the subcommittee worked wlth the Dlrector of the 
Richmond Pretrlal Services Agency to determine the cost of adding a drug 
testlng program like the one an the D~strict of Columbia to the Richmond 
pretrzal program. 

The pllot drug testing program would test all accused felons In 
lock-up each mornang and conduct follow-up tests on all who tested 
positave on the initla1 test and are subsequently released. The 
following breakdown represents a general cost approximation for a drug 
testlng program xn Rxchmond: 

1. Ialtral Test 
1,000 inltxal tests at $7 = $7,000 

2. Follow-up Tests 
220 accused felons released under supervlslon by P r e t r ~ a l  
Serv~ces 
380 (or 498) of remaining 780 felons eventually released on bail 

600 (or 60%) released of the origlnal 1,000 tested 
75% of 600 (or 450) have positive drug test 

450 tested once weekly for 10 weeks 
450 x 10 x $7 = $31,500 

3. Personnel Cost 
Two FTE at $20,000 plus, 25% fringe = $50,000 

4. Additzonal Office Space = $3,000 

5 .  T o t a l  C o s t  E s t i m a t e  = $91,500 

Cost per accused monitored = $203.30 

2. Conclusion 

Inlt~al xnquiries were made concerning possible sources of federal 
funding to cover the costs of such a pllot program- At the time of the 
study, the Department of Crimlnal Justice Services reported that no 
federal fundlng was avaxlable. The subcommittee concluded that the 
Department of Crirnxnal Justlce Services should continue to seek federal 
sources of funding. If federal funding is still unavailable, the 
subcommittee would recommend that the Department of Plannzng and Budget, 
the House Approprlatlons Commzttee and the Senate Flnance Committee be 
encouraged to consider fundlng the pllot program. 



E. T m e s  - of Druus to Test for ~n the Drua Testinu Proqram 

The decision of what drugs to test for largely depends on the 
location in whxch the prlot  program 1s established. The Dlstrlct of 
Columbla and New York studles found that the most abused drugs are 
cocalne, oplates (heroin), barbiturates and phencyclidxne (PCP). 
Therefore, a pllot drug testing program in Rlchmond might conduct a four 
drug screen test to analyze urlne samples for cocalne, oplates (heroin), 
barbiturates and PCP. 

The subconunittee concluded that the option should be glven to the 
pretrlal agency to test for any such illegal drugs that it may deem 
appropriate. 

F. Potential Effectiveness of the Druq Testlnq Proqram 

The goal of the drug testing program 1s to reduce the use of drugs by 
those arrestees released, thereby reduclng pretrlal crlminallty and 
lncreaslng trial appearances. Figures from the 1986 New York study 
Indicated a high percentage of drug use among arrestees who commrtted 
malor felonies. For example: 

Arrest Charae Percent Positlve 

Possession of drugs 
Sale of drugs 
Possess~on of stolen property 
Forgery 
Burg1 ary 
Murder/manslaughter 
Larceny 
Robbery 
Weapons 

The latest statlstrcs complled by the D. C, Pretrlal program contlnue 
to support strongly the theory that drug use is linked very closely to 
crimlnal behavior, and that thls drug use IS prevalent among all types of 
crlmes: 

Adult Drug Dc.icct~ol~ Un~t  
Pcrcen f Positive by 

Crirrlc Type* 

4308 

60s 

40% 

208 

or, 

a PROPERTY ORUOS VIOLENT OTHER 
M 305 N - 767 N. 205 U - 225 

April. 1988 
-E~cludes 70 No Pa~orod  Casc: 



2. Conclusion 

The subcommittee concluded that the statxstlcs from the two original 
pllot drug testing programs do ~ndtcate that a pos~tive correlatxon 
exlsts between drug abuse and criminal behavior. The subconmlttee 
further concluded that the drug testlng program serves as an effective 
way to Identify those who pose hlgh rlsk of pretrial rearrest and that 
pretrial drug testlng can slgnlficantly reduce those risks for many 
arrestees. 

More specifically, the drug testlng program does the following: 

O Provides judges wlth information about an arrestee's drug use at 
the tlme the conditlons of release are set: 

0 Reduces the number of arrestees who are rearrested or fail to 
appear, thus reduczng the amount of jail tlme they serve for 
these offenses; and 

O Allows judges to release high rxsk arrestees, ones that they 
otherwise would not release, wlth the confidence that the 
arrestee's drug use and other activities wlll be closely 
monitored. 

VIII. Recornendations 

The subcommittee made the following recommendations at its September 
27, 1988 meeting: 

A. Enablins Leaislatlon 

Introduce legislation to amend Section 19.2-123 of the Code of 
Virqlnla to enable any jur~sd~ction served by a pretrlal servlces 
agency to conduct a voluntary drug testxng program in agreement with 
the chief judge of the General Dlstrlct Court. The amendment should 
requlre that the test results only be used to assist the judiclal 
officer in setting the conditlons of release. The amendment would 
also allow the 2udlclal officer to requlre an arrestee who tested 
posxtive on the lnitial test, and was subsequently released, to 
refram from ~llegal drug use and submit to periodic tests until 
fznal d~sposxtlon of hzs trial. (Appendix A) 

B. Coordlnatlon of Pllot Prosram by the Department of Corrections 

Contingent upon the passage of the proposed enabllng leglslatlon, 
request the Department of Corrections, In coordlnatzon wlth its new 
pretrlal servlces program, to establish a pllot drug testlng program 
for all accused felons in lock-up. 

C. Quarterly Reports From the De~artment of Correctlons 

Request that the Department of Correctlons report on a quarterly 
basls to the Virglnla State Crlme Commlss~on on the results of the 
drug testlng progrun. 



APPENDIX A 

House Joint Resolut~on 60 



1988 SESSION 
ENGROSSED 

HOUSE JOINT RESOLUTION NO. 60 
House Amendments in [ ] - February 16, 1988 

3 Requestrng [ a: jerrPE Be e k # k h d  the Crrrne Comrnzsszon ] to stlrc?'\ 

4 drug testmg for arrestees and defendants awaifzng trzal. 

Patron-Axselle 

Referred to the Committee on Rules 

WHEREAS, the National Institute of Justice, U.S. Department of Justice, has provided 
funding for two pilot projects in New York and the Dlstrict of Columbia to determine the  
extent of drug use among arrestees; whether current drug use at the tlme of arrest is a 
good indicatxon of pretrlal misconduct; the effectiveness of drug testing before trlal in 
reducing pretrlal misconduct (e-g., pretrlal rearrests and failure to appear for court), and 
the relationship beh7een drug abuse and crlminal conduct; and 

WHEREAS, the prelirnlnary findings from the two-year-old drug testing projects show 
that: more than half of the defendants tested had used drugs shortly before their arrests; 
the use of cocaine has increased dramatically In the past two years and PCP and oplates 
are  major drug problems; a substantial percentage of defendants charged with major 
crlmes were uslng drugs (e.g., approximately half of the arrestees charged with robbery 
and two-fifths charged with burglary were drug users); and pretrial rearrest rates were 
fifty percent hlgher for drug users than for nonusers; and 

WHEREAS, the results of the projects strongly indicate that drug test~ng of arrestees 1s 
an effective way of ~dentifying those who pose hlgh risks of pretrlal rearrests and that 
pretrial drug testing car? substantially reduce those rlsks for many arrestees; and 

WHEREAS, the drug test results have been extremely useful to the courts In fashlonlng 
appropriate conditions of release on bail, reducing the use of drugs and thereby reducing 
the rrsks of pretrral misconduct by arrestees; and 

WHEREAS, the success of the two drug testing projects indicates that such a program 
could be useful In the Commonwealth In reduclng drug abuse and pretr~al mrsconduct; now, 
therefore, be it 

RESOLVED by the House of Delegates, the Senate concurring, That [ a p a t  
study a the Crime Commission is requested to study a voluntary] drug testlng 

program for arrestees awaiting trial or  sentencing, the study to ~nclude, but not be limlted 
to, a revlew of the methods and results of the drug testing programs In New York and the 
Dlstrrct of Columb~a, the potential effecttveness of such a program In Virginia, the propel- 
agency in Virg~nia to admlnlster such a program, the costs for developing and 
implementing such a program, the drugs to be tested for and the most effective ant? 
ef fielent drug testlng method. 

( ~ ~ ~ W B e ~ ~ ~ ~ ~ ~ # t e f i t b e r ~  
~ # i ? ~ ~ e f ~ ~ ~ k v e ~ e i ~ ~ ~ k i  
W & & e a & ~ ~ ~ B y # e ~ ~ ~ ~ I k e  
~ ~ e i ~ ~  . .  . 

wid em mmbe & W e  $enate Eemrttttt,ee sn 
J 4 & & w w + & M ~ ~ B y # e h l e - m ~ a d  
S e & e r & a - - W a - & # e - & m & $  

~ ~ e i - ~ m b B e ~ B y t *  
6wwReF 

Tke st&emMe W kRB/I)&S a& i w m ~ ~ ? ~ B a k e n s  10 llte IU80 
s e s s m e i # e - -  

T k e - & e f w ~ s - b B e w w - & M m ~  
$&6W The Commission shall complete its work in time to report to the Governor and  the  ' 
General Assembly prior to the 1989 Sess~on as provided in procedures of the Division of 
LeglsIatlve Automated Systems]. 
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Proposed Leglslatlon t o  Amend Sectlon 19.2-123 
of the Code of Virainia 



SENATE BILL NO. . ...... .. HOUSE BILL NO. .. . .. ... 
A BILL t o  amend and reenact  5 19 2-123 of t h e  Code of Vlrglnza,  

relatlng t o  release of an accused on bond o r  promlse t o  appear, 
condl t lons  of r e l e a s e ,  drug t e s t ~ m o n y .  

B e  ~t enacted by the General Assembly of Vlrg ln la .  

1. T h a t  5 19.2-123 of the Code of Vlrg ln la  1 s  amended and reenacted 

as follows: 

5 19 2-123 Release of accused on unsecured bond o r  promlse t o  

appear; c o n d ~ t ~ o n s  of r e l e a s e  --. fa+ A If any j u d ~ c z a l  o f f l c e r  has 

brought before hlrn any person he ld  i n  custody and charged ylth an 

of fense ,  o t h e r  than an offense punishable by death,  o r  a ~ u v e n l l e  

taken l n t o  custody pursuant t o  5 16 1-246 aa2d j l u d c l a l  offlc 

s h a l l  conslder  the  release pendlng trlal o r  hearlng of the accused on 

h ~ s  w r l t t e n  promlse t o  appear i n  c o u r t  a s  d l r e c t e d  o r  upon t h e  

execution of an unsecured appearance bond I n  an amount s p e c l f l e d  by 

the  j u d l c l a l  o f f l c e r  In  determlnlng whether o r  n o t  t o  r e l e a s e  the 

accused o r  ~ u v e n l l e  on h l s  w r l t t e n  promlse t o  appear o r  an unsecured 

bond the ~ u d l c l a l  o f f l c e r  s h a l l  take l n t o  account t h e  na tu re  and 

circumstances of t h e  of fense  charged, t h e  accused's o r  ~ u v e n l l e ' s  

family t l e s ,  employment, flnanclal resources,  t h e  length  of h l s  

residence I n  the comrnunlty, hxs record of convlct lons,  and h l s  record 

of appearance a t  c o u r t  proceedlngs o r  of f l r g h t  t o  avold prosecution 

or £allure t o  appear a t  court proceedlngs,  and any other lnformatlon 

available t o  hlm whlch he b e l l e v e s  r e l evan t  t o  the  d e t e r m l n a t ~ o n  of 
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1 whether or not the defendant or Juvenzle 1s lxkely to absent himself 

2 from cour t  proceedings 

3 In the case of a ~uvenlle or in any case where the  ~udlcxal 

4 of f l ce r  determines t h a t  such a release w 1 1 1  not reasonably assure the 

5 appearance of the accused as required, the ]udlclal offlcer shall 

6 then, e~ther In Xreu of or ln addltzon to the above methods of 

7 release, ampose any one 7 or any comblnatlon of the following 

8 condltlons of release whlch wlll reasonably assure the appearance o f  

9 the accused o r  juvenile f o r  t r l a l  o r  hearlng: 

10 f 1 .) A Place the  person in the custody of a designated person 

11 o r  organlza t lon  agreelng t o  supervise hlm, 

12, f 2 3 -  Place restrlctlons on the travel, assoclataon or place 

13 of abode of the person durlng the perlod of release and r e s t r ~ c t  

14 contacts w l t h  household members for a perlod not t o  exceed seventy-two 

15 hours,  

16 f 3 . ) -  Requxre the  execution of a b a l l  bond wlth sufflclent 

17 solvent sureties, o r  the depos l t  of cash In l ~ e u  t he reof .  'The value of 

18 real estate owned by the proposed s u r e t y  shall be considered In 

19 determlnlng solvency; o r  

20 f 4 . ) -  Impose any other condltlon deemed reasonably necessary 

21 to assure appearance as required, and t o  assure hxs good behavlor 

22 pendlng trlal, lncludlng a c o n d l t ~ o n  requlrlng t h a t  the person r e t u r n  

23 to custody a f t e r  speclfred hours, 

24 In  a d d ~ t l o n ,  where the accused 1 s  a resldent of a state t r a l n l n g  

25 center for  the mentally retarded, the ~udlclal o f f l c e r  may p lace  the 

26 person I n  the custody of the  d ~ r e c t o r  of the state fac~llty, lf the 

27 dl rec tor  agrees t o  accept cust3dy. Such dlrector 1s hereby authorized 

28  to take custody of such person and to malntaln hxm at the traxnxng 
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1 cen te r  p r l o r  t o  a t r l a l  o r  hearlng under such circumstances as will 

2 reasonably assure the appearance of che accused for the t r i a l  or  

hearlng. 

B. In  any l u r ~ s d l c t l o n  served by a p r e t r i a l  se rv lces  agency 

whlch o f f e r s  a drug t e s t l n g  program approved for the  purposes of thls 

subsection by the c h e f  general dlstrlct cour t  judge, any such accused 

o r  luvenlle charged wlth a crlme may be requested by such agency t o  

qlve voluntar~ly a urxne sample Thls sample may be analyzed for the 

presence of phencyclldlne ( P C P ) ,  barbltuates, cocalne, o p ~ a t e s  o r  such 

o the r  drugs as the  agency may deem approprlate  p r l o r  t o  the l n l t l a l  

appearance of the accused o r  1uvenlle at a hearing t o  establish b a l l  

The agency shall lnform t he  accused o r  luvenl le  belng tested that test 

results s h a l l  be used by a 1ud lc la l  o f f ~ c e r  a t  the l n l t l a l  b a l l  

hearlng only t o  determine approprlate condltxons of release A l l  test 

results s h a l l  be confldentlal w l t h  access thereto l lmi ted  t o  the 

1udlc la l  o f f l c e r ,  the  ~omrnonwealth's a t torney,  defense counsel and, 1r 

cases where a juvenlle 1s t e s t e d ,  t he  parents  o r  l ega l  guardlan o r  

custodian of  such yuvenlle However, i n  no event s h a l l  the judrc la l  

a f f l c e r  have access t o  any test r e s u l t  p r l o r  t o  making an l n l t l a l  

release de te rmlna t~on  Pollowlng t h l s  determlnatlon, t he  l u d l c l a l  

o f f l c e r  shall conslder the t e s t  r e s u l t s  and the  t e s t l n g  agency's 

repor t  and accompanying recornrnendatlons, I£ any, In  s e t t l n g  

approprlate condltlons of release Any accused or  Iuvenlle  whose 

u r l n e  sample has t e s t ed  pos l t l ve  and who 1 s  admltted t o  b a l l  may, as a 

condltlon of re lease ,  be ordered t o  r e f r a l n  from l l l e g a l  drug use and 

may be requlred t o  be tested on a per lodic  basls u n t l l  f - na l  

d l spos l t lon  of h l s  case t o  ensure h l s  compliance w l t h  t h e  order 

Sanctions for a vlolatlon of any condlt lon of r e lease  pe r ta ln lng  t o  
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1 abstention from drug use, whlch vlolatlons shall include subsequent 

2 posltxve test results or fallure to report as oraared for testlng, may 

3 be Imposed I n  the dlscretlon of the 3udlclal offlcer and may include 

4 lrnposltlon of more stringent condltlons of release, contempt of court 

5 proceedings or revocation of release Any test given under the 

6 provrsxons of thls subsection whlch ylelds a posltlve result shall be 

7 reconfirmed by a second test ~f the person tested denles or contests 

8 the lnltlal posltlve result 

9 fB+ C Nothlng contalned In thls sectlon shall be construed to 

10 prevent the disposlt~on of any case or class of cases by forfeiture of 

11 collateral securlty where such dlsposltlon is authorized by the court. 

12 f e j  D Nothlng In thls sectlon shall be construed -to prevent an 

13 offlcer taking a ~uvenlle lnto custody from releasing that juvenile 

14 pursuant to 5 16 1-247 of thls Code. If any condlt~on of release 

15 Imposed under the provlslons of thls sectlon 1s violated, the ~udlclal 

16 o f f l c e r  may lssue a caplas  or order to show cause why the bond should 

17 not be revoked 

18 
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Code of Viralnla: S e c t ~ o n  19.2-119 - Sectxon 19.2-123 



B 19.2-119 CODE OF VIRGINIA 5 19.2-122 

Sec* 
19.2-140. Disposition of cash deposit. 
19.2 141. How recognizance taken for Insane 

person or one under disability 
19.2-142. Where recognizance taken out of 

court to be senl. 
19.2 143. Where default recorded; process on 

recognizance; fode~ture on 
recognizance: when copy may be 
used. 

19.2-144. Forfeiture of recogn~zance while in 
military or naval service. 

19.2-145. How penalty remitted. 
19.2-146. Defects In form of recogntzance not to 

defeat action or judgment. 
19.2 147 Docketing judgment on forfeited 

recognizance or bond. 

sec. 
19.2-148. Surety discharged on payment of 

amount, etc., into court. 
19.2-149. How surety tn recognizance may 

surrender principal and be dis- 
charged from liability. 

19.2-150. Proceeding when surety surrenders 
principal. 

Article 3. 

Satisfaction and Discharge. 

19.2-151. Satisfaction and discharge of assault 
and similar charges. 

19.2-152. Order discharg~ng recognizance or 
superseding commitment; judg- 
ment for costs. 

Bail. 

$ 19.2-119. "Judicial officer" defined. - As used In th~s article the term 
'2udic1al officer" means, unless otherwise indicated, any magistrate within hls 
junsdict~on, any judge of a distrrct court and the clerk or deputy clerk of any 
district court or clrcuit court wlthin thew respective cltles- and counties, any 
judge of a clrcuit court, and any justice of the Supreme Court of Virgnia. (Code 
1950, S 19.1-109.1, 1973, c. 485; 1974, c. 114; 1975, C. 495.) 

4 19.2- 120. litght to  bail. - An accused, or juvenile taken Into custody 
pursuant to $ 16.1-246 who 1s held In custody pendin trlal or heanng for an t offense, civil or crtminal contempt, or othenvxse shall e admrtted to bail by a 
judicial oEcer a s  defined in fi 19.2-119, unless there is probable cause to 
bclievc that: 

( 1) I-Ie will not appear for trtal or hearlng or at such other tune and place as 
may be directed, or 

(2) His liberty will constitute an unreasonable danger to hlmself or the 
public. (1975, c, 495; 1978, c. 755; 1979, c. 649.) 

$ 19.2-121. FL~lng terms of bail. - If the accused, or juvenile taken into 
custody pursuant to 9 16.1-246 1s admitted to bail, the terms thereof shall be 
such as, in the judgment of any oCfic~al granting or reconsidenng the same, will 
be reasonably calculated to insure the presence of the accused, having regard 
to (1) the nature and c~rcumstances of the offense, (2) the weight of the evi- 
dence, (3) the financial ability to pay bail, and (4) the character of the accused 
or juvenile. (1975, c. 495; 1978, c. 755; 1980, c. 190.) 

Applied In Lee v Winston, 551 F Supp. 247 
(E.D. Va. 1982). 

4 19.2-222. Bail by arresting officer - A person arrested on a caplas to 
answer, or hear judgment on, a presentment, rndictment or anformation for a 
misdemeanor, or  on an attachment, other than an attachment to compel the  
performance of a judgment or of an  order or decree In a civil case, may be 
admitted to  bail by the officer who arrests hlm, the off~cer tak~ng a recognl- 
zance in such sum, not belng less than $200 unless by general or special order 
of the court a less sum be authorized, as he, regarding the case and estate of 
the accused, may deem suficlent to secure h ~ s  appearance before the court from 
wnrch the process Issued at the time requ~red thereby The offtcers shall return 



the recognizance to the  court on or befare the return day of such process. If 
w~ thou t  sufficient cause he fail to make such return, he shall forfeit twenty 
dollars. (Code 1950, $ 19 1 109. 1960 c. 366, 1966, c. 521, 1975, c. 495.) 

Crossrcfcrence.--Astocon~tr~uttanalpro- ana thc Cnnstltut:onalirv of Prerrtal 
u~ston for bail. see Ira. Const.. Art.  i. S 9. D c ~ e n t ~ o n . "  scc 55 V3. La. Rev 1233 (1969). 
Law. Revtew - For artrcle. "Bail Relorm 

Ii 19.2-123. Release of accused on unsecured bond or promise to 
appear; conditions of release. - (a) If any judicial officer has brought before 
hlm any person held In custody and charged w ~ t h  an offense, other than an 
offense punishable by death, or a juvenile taken lnto custody pursuant to 9 
16.1-246 sald judicial offficer shall conslaer the release pending t r ~ a l  or hearlng 
of the accused on hls wrrtten promise to appear In court a s  directed or upon the 
execution of an unsecured appearance bond in an  amount speclfied by the 
judicial officer In determining whether ar not to release the accused or juvenile 
on nis wrlttetl prornlse to apaear or an unsecured bond thejudictal officer shall 
take Into account the nature and clrcurnstanccs of the offense charged, the 
accused's or juvenile's family ties, employment, financral resources, the lenath 
of his reslaence in the comrnunlty, hls record of convlctlons. and his recorz of 
appearance a t  court proceedings or of flight to avotd prosecut~on or failure to 
appear at  court proceedings, and any other ~nforrnatlon available to h ~ m  wh~ch  
he believes relevant to the determlnat~on of whether or not the defendant or 
juvenile is likely to absent himself from court proceedings. 

Should the judiclal oflicer determine that  such a release will not reasonably 
assure the appearance of the accused as  requrrcd, or, in the casc of a juvcnile, 
the judicla1 officer shall then, elthcr In lieu of or in addit~on to the above 
methods of release, impose any one, or any cambinatron of the following condi- 
tlons of release whxch will reasonably assure the appearance of the accused or 
juvenile for trsal or hea r~ng :  

(1) Place the person in the custody of a designated person or organlzatron 
agreelng to  supervise him; 

(2) Place restrrctions on the travel, assoc~a t~on  or place of abode of the person 
durrng the period of release: 

(31 Requ~re the executron of a bail bond wtth sufficient solvent sureties, or 
the deposit of cash xn lieu thereof. The vaiue of real estate owned by the 
proposed surety shall be considered in determlnlng solvency; or 

( 4 )  Impose any other canditlon deemed reasanabty necessary to assure 
appearance as required, and to assure hls good behavlor pending trial, indud- 
ing a condition requlrlng that the person return to custody after speclfied 
hours. 

In addition, where the accused IS a resldent of a state tralnlng center for the 
mentally retarded. the judic~al  officer may place the person In the custody of 
the director of the state facility, ~f the director a g e e s  to accept custody Such 
director is hereby authorized to take custody of such person and to malntaln 
hlm a t  the trainlng center prxor to a trial or hearing under such ctrcumstances 
as will reasonably assure the appearance of the accused for the t r ~ a l  or hearlng. 

(b) Noth~ng contained In thls sectlon shall be construed to prevent the dis- 
posrt~on of any case or class of cases by forfeiture of coIIaterai sccurlty where 
such dispos~tlon is authorized by the court. 

(c) Vothxng in thls section shall be construed to prevent an  officer taking a 
p e n i l e  Into custody from releasing thatjuvenile pursuant to 9 16.1-247 of th is  
Code. If any conditron of release imposed under the provisions of this  section 
IS v~oIated, the udiclal oficcr may issue a caplas or order to sho\v c;rusc ~ v h v  d the bond s h o d  not bc revoked. (Code 1950, 4 19 1-109.2; 1973, c. 485; 1975 
c. 495; 1978, cc. 500, 755; 1979, c. 518: 1981, c. 528.) 
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lames K. Stewart. Director Repnnted from N f J  RepomISNI 199 SepternberiOctober 1986 

Drugs a 
Controlling use 

D m 3 * .  Hardlv a dav goes by wtthout 
more news repons detailing the extent of 
drug use in our soclety 

The costs sn human lives and public re- 
sources arr staggtnng . Twenty- five per- 
cent of all general hosptral adrnrsslons 
anx fmm dmg abuse. Fonv percent of 
adrmsslons from acc~denu ah dmg rr- 
IW. The national cost of accadents has 
been calculated at 58 1 billion per year. 
half of which 1s directiv attributable to 
dnrg abuse. 

Oesp~te rhe well-publicized deaths of two 
top arhietes from cocaine porsonlng, 
cocane overdose deaths arr now running 
at a rate of 25 per week. up from 25 per 
y e w  only a few vcars ago. Dm$ addiction 
of newborn babies ts now a senous public 
h d t h  concern. Yet our drug abuse treat- 
ment programs have long wamng lists. 
Our public educat~on efforts have had 
lit& effect on the growlng demand for 
drugs- 

At all levcis. our cnrninal justlct system 
IS be~ng sualned to the brtaklng polnc by 
drug. fmm the cop on the street. to 
cmwdtd court dockets, to our tecmlng 

John A. Cuuer. J.D.. 1s the Dimrot of 
thc Rrtnal k ~ ~ w c s  Agency In Wash- 
mgum, D.C. 

and 
through testing 

by John A. Carver, J.D. 

jails and prrsons. With the number of 
drug cases incrrasing exponentially in 
recent years, a d  the number of dms- 
refated cases even higher. cnmrnal just~ce 
pmctrtronen face a major cnsts. How do 
we manage a pmblem ofthis  magn~tude'' 

The problem w esptctaily acute rn our 
courts. How ah we to cope WI th the added 
dangers posed by d m g  abusrng defend- 
ants at vanous dtciston pornts from prc- 
tnai release, to tnal, to sentenctng'! How 
do we utilize OUT already over-burdened 
~ s o u ~ c s  tn a way that affords both farr- 
ncss to the individual and a rtasonabie 
expectation of communrrv safctv7 While 
the satution to many drug-niated pmb- 
lems lies beyond the reach of the cnm~nal 
justlcc system. there we a few rays of 
hope on an otherw~x bleak landscape. 

New tcchnrques for managmg the prob- 
fern of drug abuse In the context or rhe 
cnrninal just~cc system have been lm- 
plemented and an: cumntlv opentlny rn 
the Distnct of Colurnbra. With the asslsr- 
ancc of the Nat~onal Instltutc of Justrce. 
judges rn chat junsdictron arc now much 
bctur qutppcd to ~denrifi those drug 
abusing defendants who pox the greatest 
t h ~ a  to community safely and to 
montror the~r behav~or and control their 
drug abuse while under the coun s juns- 
diction In a way that reduces the nsk 
a~socratcd wlch drug abusers. 

thrs new program of cornprehenslve 
drug testing. how tt was tmpiemenced. 
and what ~t has meant to rhe couir 
system. 

The program was part of a major 
research study bv the Yationai' [nstltute 
of Just~ce camcd out ~n Washlngron. 
D C., and hiew Yark Cirv Highlights 
of the findings tmm Washington. D C. 
appear In the accompanvrng figures. 

Project backgrouna 

The drug restlng program rn the Dlstncr 
of Cotumbta 1s the larest In a senes or 
research efforts on drug abuse and cnme 
sponsored by the Satlonal Inst~tute or 
Justrce. (For a revrew ot recent research. 
see Problng the L r n k  Bzru*cen Drrrgr 
und Crlrne bv Bernard A. Gropqcr ) 

The theoretrcai basts tor the program IS 
Jenved trorn earlier studies that show 
among ocher th~ngs. [hat drug use IS vtrv 
much a charactenstic ot senous and 
vtoient otfenders. On the other hand. 
even among htgh-rtsk tndiv~duals wtrh 
established patterns ot both drug dbuse 
and cnminalitv Increastng or reducing 
the level of drug abuse IS assisoclated w~th 
3 corresponding Increase or reductton In 
cnminalirv (Gropper). 

H0~3Through the latest In drug testing 
technology, coupled wtrh the careful and 
cffecrlvc use bv judges of ?hc tnfoma- 
tlon it provrdes. T h i s  an~cle describes 



Drugs and crrme: Controlling use and 
reducrng rrsk through testing 

Ptact~cal application of  th~s research 
ratxs two major issues. First. how can 
cauns detcrmtnc who IS a hrgh-nsk drug 
abuser') Second. once detenn~ned. what 
can a coun svstem do to control drug 
use and reduce nsk? 

In the Dtstnct of Columb~a. the first 
task-~dcnttfytng drug users-was 
accomplishtd through a new program o t 
drug testsng s t  up w~thrn the Distnct ot 
Columbia Rccnal Servtcts Agencv 
With a statutorv mandate to collect 
relevant tnformat~on on each amstet for 
use bv the coun tn dettrmrntng appro- 
pnatt release condiiions. the Agencv 
was a logtcal (and neurnl) place tn 
whtcfr to implement rt prognm of dmy 
testtng. 

The second task-to Inteznte the 
technology Into the coun processes to 
conrrof drug use and redltce nsk-was 
more c h a i ~ & ~ r n ~ .  With the earlier 
research as the foundation. the pro- 
gram s working hvpothests was that 
clox monltonng ot a detendant s drug 
use. coupled wtth qutck sanctions for 
violattons. could prove e ffectrve In 
deremng drug use and reducrng cnmtnal 
activttv 

An independent evaluation conducted 
bv Toborg Assoctatcs. Inc.. ~ndicares 

The author. John A. Carver. J.D.. IS the 
Dimtor of t k  Washington. D.C.. Ptctnal 
Senrccs Agency 

that the D~stnct of Columbta has 
achieved remarkable success in dem- 
onstrating the effecrivcncss and feu i  bil- 
~ t y  of such an approach. I t  1s hoped that 
the Distnct or' Columbta s txpenence 
will prove a useful gurde to other 
junsdictlons In adopttng similar pro- 
gnrns. 

While the Agencv has alwavs asked 
smstees about rhctr drug use. onlv arter 
the tmpiementatton ot the drug detect~un 
prognm In i984 could these ~rnponrtnt 
data be corroborated w~th a sctenttficallv 
accurate test. Not ,surpnsrnpiv the 
ur~nalysts testtng prosram showed drug 
use to be far h~ghcr than the self-reported 
data tndicated. (See Figum I 

Drug testing In operation 

Drug testtng of arrestcts has cxlstcd In 
one form or another In the Drstnct of 
Columbta since the tarlv 1970's. For 3 
vanerv of reasons. rts usefulness and 
Impact on cnrnrnol case processtng were 
mtntrnal. With ~nlt~ztf asststance tiom the 
National lnst~tute of Just~cc. the D C. 
Prctnai Servlces Agtncv established in 
Much 1984 an ent~rely new approach to 
drug tcstlng. 

Relv~ng on state-of-the-art technology to 
produce hrghlv accuntc dmg tests ~n a 
vent shon time (gcncrailv I to 2 hours). 
the Agtncv has souyht to put thts 
~nfomatlon in the hands ot  judges at 
decision polnts when rt can be of  
greatest use. These tnciude the inrtrai 
reitax dct~sron ( first appcuanct 1. 
throughout the prctnal pen&. and at 
sentcncsng. The Agency not onlv 
prov~dcs thrs Important rntomatton to 
the court but offers judges a plan for 
dealing wtth the potential nsks of 
rcieaslng dry-abustng de tendants. 
T'here are three sttuatlons In which [he 
Ayencv conducts druy testins tor the 
coun: before the ~n~ttal  tlppe;lr;mce. as a 
condition o t  release. and bv hpeclal court 
order 

Initial or "lock-up" testing 

Thc first and perhaps most tmporrant 
declston a judicral oCt?cer must make IS 

the pretrial release decls~on. In the 
Distnct of Columbra. thrs dccrsron IS 
made largely on the basis of intormntron 
provtded In a wrlttcn report 5ubmttted 
bv the Prctnal Scrv~ces A~encv in even 
case. "The rcpon summmzes the defend- 
ant s reudence. family and employment 
t~cs to rhe cornrnunlrv 3s well 2 s  p c ~ r  
cnm~nai history and current status of 
pending charges. probation. parole. or 
wannts  from other jurtsdicttons. 

Percentage of drug wrr rdentified hv 
unnc tests who self-reported drug use 
(June 1984-January 19853 

Test U W  usa  uses used 
w i t s  ay PCP cocatne oocates 

dnrQ 

HwrrCm ot 
d d . n b n U  2.938 1.653 1 078 1 069 

' fh~srhows  that Jn%ot tho* who te>~eJ pnhttve 
=lf-repmed: w. alterncu~velv j2?r trc those w h o  
restecl posaave jurlrd lo eprn dmy U.W. 

In the Distnct ut Columbtu. a3 well ah 
the Fedenl svstem and most SKIIS cuun 
systems, the judictai oiticer must 
cons~der two lactars a( !he initial rrle3hc' 
heanng: the nsk ot tlight and nsk to 
communrry saterv The coun mav \er 
release conditrons Jes~gned to deal with 
nsks apparent In the detendant 5 back- 
ground. 



Since dnlg use correlates so stronglv 
wtth lncrrased nsk In both catesones 
(see "Drug Use and Rrtnal Cnme In the 
Distnct of Colurnbta." NIJ Rest?urch In 

Brtef by Mary A. Toborg and Michael 
P Kirby), it 1s Imponant that judges 
have this tnfonnat~on when the dcfend- 
ant appears befort the coun. Accord- 
ingly the Agency established its testrng 
faciliry in the counhouse. adjacent to the 
ceflblack. 

Usrng Emit technology and five Autolab 
Carousel Unlu manufacturtd by the 
Svva Company the Agency analvzcs 
unne samples slmuitancouslv for five 
drugs: * 

Phencyclidine (PCP) 
opiates (herotn) 
cocaine 
methadone 
amphem~nes. 

(The technology pennlu tcstlng of other 
substances of abuse on the same equip- 
m n t .  ) 

Begrnnlng at 7:00 a.m. each morning. 
the Agcncy is gencrallv able to collect 
unne samples and complete an enctn 
day s lock-up (an average of 70 anrs- 
tees. but sometimes as h~gh as 120) by 
9:30 or 10:00. and have the results 
available to theludiclal officer when the 
"anatgnmenr coun" commences at 
11:30. All test resuits are entered Into 
(he Agcncy s online computer system. 

Very few defendants =fuse to glve a 
unne sarnplc whcn requested. Why'' 
Because they an told that the rest result 
will be u x d  onlv for detenn~nrng thelr 
conditions of release. The nsults arc not 
used as evrdence on the undertying 
charge. While defendants have a nght 
ro refuse to glve a sampie (just ;IS they 
have a nght to refuse to bc tntervtewed 
by the h u l a 1  Servtces Agency). tn 
practlce they naiize then is  little to be 
g u n 4  by this maneuver. Since the coun 
cowlden thts ~nfonnatlon vtrai to 
informed dtclstonmak~ng. nfusal to 
provldc a sample usually nsults In any 
nonfinanclal retease for the defendant 
berng condittoncd on submlrung a unne 
sample, w~th appropnatc placement 
based on the results. 

Hav~ng th~s ~nformat~on available for the 
defendant's first appearance has meant 
that judges arc now much better equip- 

ped to assess the nsk posed bv the 
prcrnai refease of an ~ndiv~dual. Pnor to 
the tmpiementatlon of th~s  prognm. 
many drug users slipped through the 
system. theirdntg use undetected. As a 
result. no conditrons were set to deal 
wtth the problem. and thew prernni 
conduct (at least wlth respect to drug 
use) went unmonitored. As a group. 
drug users In the Dlstnct of Colurnbta 
have cons~stentlv been found to be 
dispmpunionateiy involved In p ~ m a l  
m~sconduct-as measured by rearrests 
while on release or failure to appear In 
coun. (Set  Figure 2.) 

Judges ;uc wet1 aware thac dmg users 
post ~ncreaxd nsks i f  released. and they 
YC Scnsittve to the public sakty conccrns 
of the comrnunlty But judges tndition- 
ally have felt the frusfnt~on of having 
very few optrons. The Distnct or' 
Columbta jail. like most other urban 
jails. IS alrrady seriously overcrowded. 
There we long waltlng lists for the few 
good trcacmcnt prognrns that extst. 

F i n ,  2. 

Retnal rearrest rates of rdeased 
a m t c c s ,  by unne t a t  results (June 
1984- January t 9%Sl 

tCnr U1.d NcnuSsrS U$ed U W  - Yry oncv ~~ 
@W ornamg more 

am9s 

Against th~s background. the Pretnsl 
Sem~ces Agencv stepped toward to 
offer 3 new and hitheno untested 
option-regular drug tesung as a 
condirlon oj'relensu, the second compo- 
nent of the Agencv s drug detection 
S ~ N I C ~ S .  

Regular drug testing as a 
condition of release 

Perhaps the most s~gnificant aspect of 
the new testtng progrzm was ;he de. 
vclopment of regular drug testlng as 3 
condit~on of release. The goal ot lhls 
aspect ot the program was simple-to 
reduce the use ot drugs. fherebv reduc 
lng ( i t  was hoped) rhe increased nsks ot 
prctr~ai misconduct posed bv the release 
of drug users. The prognm was prem- 
ised on earlier research and the recognl- 
tion that drug users do not change the~r 
habrts sirnplv because somebodv tells 
[hem to. For the program to deter drug 
use. reieasees would have ro be held 
accountable tor v~olat~ons. 

To translate this concept Into rtaiitv the 
Agcncy cartfullv des~gned a prognm ot 
dntg testing w~th dose supervision and 
rcai sanctions for v~olattons. Oetendants 
arc relesed w ~ t h  a spcc~fic. coun- 
ordered conditron to retnln trom ~llcgai 
dmg use. [Drug users who request 
treatment are referred ro Jpproprrarc 
treatment fncilitles. ) 

Once enrolled ~n the testlng pro, "ram. 
defendants arc lnrrlallv scheduled to 
rcpon werklv on a spec1 tic ciav Detsnd- 
ants rncrsr report according to thelr 
testtnr schedule. Samples will not be 
accepted on anv other Jav Thev are told 
that a failure to repon tor ;I test 13 jusr 
as serlous ;1,s 3 pusItIvr test. Thev \lgn 
an apptntrnent slip euch rime thrv 
rcpon. so there can never bc anv 
arnb~guttv or uuntuhron abour rhcir 
obligatton. 

The Agency s automated records svstrm 
rnalntatns (he defendant ?; cnrtrt: hlsrvrv 
ut test results. which \s revrewed each 
tlme he or she appears. 4 s u t f  mcmbcr 
observes ur~ne sample collett~on t i )  
avoid the possibiiitv ot' tarnper~nr or 
substltutlng someone else 5 unnc. 

The court 1s ~rnmediatelv not~tird ot - -  
those defendants who tail ro repon as 



direcud. Posltivc test results lead to 
sanctions. whlch escalate if dm3 use 
conttnues..Int trallv those who continue 
to use drugs arc piaced on an ~ntcns~fied 
or more frequent tesang schedule and 
cur once agaln warned of the con- 
sequences of contlnucd drug use. 
Funher vlolatrons lead to a request for 
a heanng before the releasing judge. 

It 1s In the area of sanctions that the 
p a t e s t  changes In cnmlnal case proc- 
essxng have occunrd--.changes that 
conmbuted su&stantiallv [a the success 
of the program. The h m a l  Serv~ccs 
Agency act~veiy encourages the coun to 
hold "show cause'* hemngs. 1.e.. 
heanngs where the defendant 1s directed 
to show c a w  whv he or she snould not 
be held In contempt for vtolat~ng the 
court's release conditlons. Furthtrmorc . 
the Agency mornmends that should the 
defendant be found guilty of vtolattng 
conditions of refease. short jail sen- 
tences. followcd bv e-release. be 
tmposed. 

rnent. The more vadit~onai approach of 
rcvok~ng retease and xttlng ;t money 
bond. on the other hand. mav not result 
In any detcnttotr of the defendant. and 
may In fact be a welcome altematlve to 
the qulrement of nvtcc-weekly (nos to 
the counhousc to submlr a unne sample. 
If the program IS to have the intended 
detemnt effect. defendants must know 
that v~olations will be detected and 
punishment will follow 

Once anned wtth reIiable and timely 
rnfonnatlon. the judges of the Dlstnct of 
Cotumbta s Supenor Court were more 
than willing to use the program fin1 as 
a rrlcax optton for those drug users who 
might not otherwtse be considered for 
nieare, and then as the mcchantsm to 
enforce coun orden and hoid defendants 
accountable for thelr conduct. 

Heanngs were hetu. and defendants 
were held In contempt of court and 
punished. Qurckiy the word got amund 
that the court was senous about 
enforring I& orders. and defendants 

vast numbcn of drug-abustng defendants 
will comply wrth the program and who 
will noc. After first detcrmlning (through 
the - ! ~ k - u p "  testing) the group posing 
the highest nsk if released. the coun rs 
then able to utilize am "eariy wmrng" 
mechanlsrn to tdenttiy those who cannot 
or will not nfn~n from drug use. With 
the back~ng of a sctentlfically reliable 
test. the coun can and does take action 
agalnst th~s  "sub-set" of drug users. 

The evaiuatlon team has  contimed the 
validity of thts "slgnaling" rnechan~sm. 
Of 311 those placed tn the Asencv s 
program of regular dmp testlng. the 
~ndivrduais that either never showed up 
or dropped out after one. or two. or three 
appointments. had very high rearrest 
ntes (33 percent for no-shows and 30 
percent for early dmp..outs). Those who 
,stayed wtth the prognm for at least tour 
drug tests had substanttally lower 
namst ntes ( I4 percent)--so low tn 
fact. that they posed no h~gher nsk ot 
rearnut than the emuoot non-drug users. 

conditronai release. pmvrding hard 
evldcnce that as an alternative to in- 
carceration. the techntque can omrate 
wtthout burdening the cornmunltv w ~ t h  
additional nsks. At a time or senous jail 
crowding. the benefits ot such a pro, u n m  
have: been subsranttal and have led to rhe 
further development ot an lntenslve 
pretnril suvrvlsron prognm. or whlch 
dm? testing IS an important component. 

- .  
began to act accordinglv 

4 

In other words. for thls group of  re- 
Predictably, not all drug users ab~dc by leasees. the intervention or the prognm 
the rtleasc conditlons. even though they and the wrllingnessof the ludees to out 
know the consequences. But what rhe some teeth 1 n 6  i t  succeeded I; rlim;nal- The Isle Chtct Judge H . Cxl  Moultne I w a  pmgrun offen the courc 1s an accurate lng the uddirlirlonul risk ssoclated w ~ t h  rumc ntal e s t a b l l ~ h , n ~  drvr 
merhod f~rdeterm~ning who among the drug uw. It streng!hened the concept ot ..,, ,, 0.c. supenor cuun. 



Dmgs and crtme: Controlling use and 
reducrrrg nsk through testing 

Drug testing by 
specral court otder 

The fortgolng has described the use of 
the tutlng pmgram as a nsk assessrnem 
mechanism to assast judges at the 
defendant's ln~t~al  appearance, and as a 
conditxon of release to monltor the 
defendant's behavlor throughout the 
prrmal penod. Yet another benefit of 
the program is h e  ability to prov~de 
judges with lrnmediate 'inforrnat~on on 
drug use at any trme dunng  the court 
process. With the drug tcstlng facility 
located in the counhouse. judges cur 
have a defendant tested and pass over 
the case until the rtsults arc ready This 
drug testing scrv~cc often occurs In as 
fitrle as 10 or 15 minutes and IS fre- 
quently rcquestcd at all stages of cnrn~nal 
case pmccssing, including scncencrng. 

Not to bt ovetfmked art the benefits of 
*he testing pmgram that go beyond the 
.nminai justice svstem to the general 

community 

Oncc comprchens~ve testlng had begun. 
it qulckiv k a m e  apparent drat the 
cxunt of drug abuse was far greater than 
anyone had rmaglned. Searlv two out of 
everv. three amstets IS a drug user 

The testlng also revealed that the nature 
of the drug problem had shifted. White 
herom addicc~on was still slgn~ ficant. the 
number of defendants ttsttng posttive 
for PCP was far greater-35 percent 
compared to 16 percent. Cocaine use 
was on the nse and eventually eclipsed 
both optate and PCP use as the drug of 
cholce. (Set Figurc 3.) 

Only after th~s pmgnm was ln~tlated did 
the crty government begin to realize the 
extent of PCP and cocaine use In she 
cornrnunlcy Thrs in turn has led to both 
a rcdirect~on of the ctty s treatment 
resources and a substanttal Increase In 
the funds appmpnatcd for public educa- 
tion and drug abuse treatment. 

Legal tssues 

Drug testins 1s an fssuc much In the news 
and 1s oftcn. the subject of legal or 
consti tutlonal challenges. Thus. the 
expcnence of the District's drug ttstlng 
program wrth mpcct to tegal challenges 
rs useful for other~unsdictlons to know 

The program has faced challenges. That 
it IS still tn operation after 2'/2 yeass IS 
due In no small part to the care w~th 
which the program was set up.  most of 
the legal issues fail into r h m  categories. 
These arc: 

I The const~tutionalitv of collectrng 
unne samples. 

2. ChaIlenges to the reliabiiirv o f  rhe 
technolo~y 

3. Chatlenges b a e d  on cham of cus- 
tody 

The fint and most Imponant issue deals 
w~th the adrnissibilitv of rest results. 
There is a verv trnponant l imttat~on on 
the use of the dmg test. W h e n  samples 
arc first collected in the counhouse 
ccilblock. mstees  arc told that their test 
results wiil be used onlv for determtntns 
appropriate condittons of release. 
Cons~stcnt wtth statutorv ,ouidelines 
governing the use of ~nforrnat~on In the 
Agencv s tiles. the R S U ~ ~ S  3R ??Of 

admtssiblc on the Issue of guilt. Since 3 
posttrve drug test IS not used to conv~ct 
the defendant of anv cnme. the Issue ot 
scl f-~ncnmtnat~on does not anse. There- 
fore. challenges nlsed In ocher contexts 
have been avs~dcd. 

Oncc the ~ndivtdual 1s arnlgned on the 
cnmlnal charges. judges have broad 
discrct~onary power to set and enrorc 
conditions ot relese. And thev have 
been gutck to convene show cause 
heannps ro determ~nc rf the defendant 
should be tound in contempt ot coun 
when thecondicrons arc vtolated. In rhls 
context. the Asencv trequentlv tinds 

-- - 

F i  3. 
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Chlcf Judge F d  8. Ugast has spafhcadtd 
task forre cfford to ensure adequate drug 
matmcnt xrv\ces for defendants in 
Washtngron. D.C. 

~wlf In cwn to respond to challenges 
to e~ther the reliabiii:~ ot thc resung 
procairn or to rhe cham of cusrodv 
question. 

Tbc question of the rcliabiiitv of the 
h a t  technology has been carefully 
scruanlzcd In at least one lenghy 
proceeding where e x ~ c r r  witnesses were 
brought in for several days of testimony 
(For a generai discussion of drug testing 
technolog~es. see 'Tcst1n3 to Detect 
Dntg Use." TAP Alen. Nationai Instttutc 
of 3ustlce.) Since the program uses the 
statlonary equlpmcnr (as opposed to the 
less retiable ponable equlpment ) and 
follows all of the manufacturer s proct- 
dums for calibratlrrg the rnsuurncntation 
and ~ t o n f i m t n g  every pos~tivc test 
~ s u l t .  the program has w t t h s t d  every 
legd challenge on rrfiabifitv grounds. 

Charn of custody rs mother Issue 
fquently Iitlgated In drug testlng 
sttuatrons. As a rcsuit of carcfuI pmcc- 
durcs. numerous checks and double- 
checks. and the fact that the unne sample 
goes almost lrnrnedlatefv from the 
defendant to the testing equlpmenr next 

door the infomatron has  never been 
invalidated on the grounds of sloppv 
cham of cusrodv procedures. 

Program operating costs 

The cost of setting up and opcratlng a 
comprrhens~vc dm3 testlng program In 
a cnmlnal justlcc context depends on a 
vanecy of factors. For how many drugs 
docs the j~nSdict10n wrsh to test? 
Obvrously, a scnxn for five drugs like 
that employed rn the Distnct of Colum- 
bra does cost more than sctctning for 
two or t h e e  drugs. How much tlme IS 
avaiiabtc to analyze the unne samples'' 
If a large nurnber of samples must be 
pnxcssed qurckry more staff and more 
qulpmenr wiil be needed. Will the drug 
testlng facility rcmaln open dunng 
extended hours to accommodate rc- 
leasees with jobs or other cornrn~trnents? 
What krnd of management lnfomatron 
system ex~sts to malntan the test results 
consisrent w~rh the highest standards of 
data rntegnty9 WiH the drug dettct~on 
program provrdc related services to the 
coun. such as rcfenals to treatment 
faciiit~cs? All these issues must be 
addressed before arnvtng ac a realistic 
assessment of the costs of aperaang such 
a program. 

The costs of runnrng a drug testing 
program can be broken into four 
caugones of expenses: the tcstlng 
qulvrnent. the htordkceplng system. 
chemlcal reagents. and staff. 

Testlng equlpment IS available From 
several manufacturcn In 3 vanety of 
configurat~ons. The rnstrumtntatlon 
chosen by the Pretrial Services Agency 
was purchased at a pnce of approxl- 
matciy S 16.000 per unlt. 

The costs of maintarning an effic~ent and 
easily accessibie informatron system 
should not be underestimated. In the 
Dismct of Columbia. the Agencv 
modified ~ t s  extstrng mainframe com- 
puter system to *handle tts intbnnarion 
needs. Smaller junsdictrons might find 
personal computer-based systems 
fesi  ble. 

budget goes for chemtcai reagents 2nd 
assocrated items needed to do the actual 
tests. For the five-drug screen emploved 
bv the program. the cost In chemical 
reasents and supplies IS approx~matelv 
S7.00 per test. A l c h  ~ncludes the cost 
of rtconfirmlng posltlve results. 

In cons~denng costs. a reievmt qucst~on 
is: What does ~t cost nor co have a drug 
test~ng capability" Rov~ding judicral 
dccistonmaken wtth accurate d3t3 1s 
ccnainly a value. And. as the resexch 
has Indicated. data on drug use art 
perhaps the most relevant pteces ot 
~nformatron because thev corrciate so 
strongly with those tactors uppermost In 
a judge s mrnd-nsk ot flisht and 
likelihood of rearrest. 

As rhe N1J-sponsored rcsemh has 
demonstntcd. dmg users arc subsran- 
tlallv more iikcjv to be ~ m s r e d  rhan 
nonusers. Should judges make reiesse 
dectsions wrthout this tnformar~on? 
Should judges have co refv on what the 
defendant chooses ro divulge. without 
screnr~ fic vcn ficat  on. know ~ n g  that 
most of the problem will so undetected" 
Finallv having documented the value ot 
reguiar drug restins as an "carfv warn- 
ing" svsrem of troubie. do we reallv 
want to continue opentlng In [fie dark'.' 

A tinal point on costs: most cnrn~nal 
just~ce svstems arc opentlng wrth~n t~ght 
local budgets. 7'he tact that almosr even 
junsdictlon IS faclng a jail crowding 
cnsls does nor make the jttuarlon ;Inv 
s s ~ e r  While a prognm such as [he 
Drsrnc: s IS no panacea tor clrhcr the 
dnte probiem ur the jail crowding 
problem. 11 does srrengrhen the svstem 
of condirtonal relcssrt-J necessJrv 
prerequisite tor dnv 3tr;ltegy ro reduce 
jail crowding. 

In the D~stnct ot Colurnb~a. the  drug 
detection program ol the Pre1n;ll Ssrv- 
ices Agencv w;l> seen 1s so Irnponanr 
that ~t IS now opentlnr wrth tull  locd 
funding. There h;ls been rtn u n r q u ~ v t x ~ l  
cietemlnation that rhe prosram. w h ~ l e  
not cheap. IS less cxpenslve than rhs 
alternat~vt: of t ror  hav~ng one.  

About half of the prognm s opcntrng 
budget rs allocated to personnel. The 
untt ls open I2 hours per day 6 days 
per week. The other haif of the annual 
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Tha PreTrial Servlces Program for Misdemeanants 1s part 
of the Governor's recently announced package of alternatives 
to  ease overcrowd~ng in local jails. The p r e t r l a l  optzon 
h a s  received support from the Virginia State Crlme Commission, 
the District Court Servlces Steering Committee, and the 
Sheriff's Conference on Overcrowding. 

The marn objective of t h l s  program 1s to provide the General 
Dlstrict  Court Judges and the Commonwealth Attorneys wlth 
appropriate information to make release d e c z s l o n s .  The goal 
IS to enhance publrc safety by provid~ng assurances t h a t  
offenders who are dangerous remaln I n  ]ail pendlng trial, 
and those that are considered unl~kely to reoffend while 
rn the community are released. Another objective 1s to 
provlde a mechanism whereby failure to appear rates are 
drastically reduced, thereby saving court costs In l ssu lng  
caplases and processing offenders. 

The pro~ect assumes that General Dlstrlct Court Judges  are 
releasing a s  many rn~sderneanants a s  possible wlth llttle or 
no information. The renew of the offender in thrs program 
occurs when the Judge has made t h e  declslon to hold the 
offender in jail pending t r l a l .  

The Department of Corrections contact for further lnformatlon 
on thls pllot program IS: 

Mr. C .  Ray Mastracco, Jr., Deputy Director 
Vlrglnla Department of Corrections 
D r v i s r o n  of A d u l t  Commun~ty Corrections 
P.O. Box 26963 
Richmond, Virginia 23261 
804-674-3107 

Ms. Dee Malcan, Chief of Operations 
Virginla Department of Corrections 
Division of Adult Community Corrections 
e.0 .  BOX 26963 
Richmond, Virginla 23261 
804-674-3242 



PROGRAM DESCRIPTION 

The baslc concept evolves around dlrect partlclpatlon of 
the Commonwealth Attorney's offwe. Locallties t o  partlapate 
were selected based on overcrowding, p r e t r i a l  population s l z e ,  
i n t e r e s t  from Commonwealth Attorneys, and a need to pilot 
in each area of  the s t a t e ,  both In urban and suburban areas. 

The baslc nodel calls for a Pretrral Investigator t o  be housed 
In the Commonwealth A t t o r n e y ' s  offlce. Thls Investigator 
provldes case f r l e  management  for court processes, c o n d u c t s  
background checks, recommends release or no release (wlth or 
w~ t h o u t  any special condit~ons) to the Commonwealth Attorney, 
and 1s the c o u r t  llalson regarding docketing the cases r n  
t h l s  program. 

If released, the offender will be released to a Cornmunlty 
Surve~llance O f f ~ c e r  who w ~ l l  make face t o  face contact 
every two weeks and telephone contact on a l t e rna te  weeks. 
The Offlcer wlll c o n d u c t  druq/alcohol screening once 
a month, if ordered by t h e  court as a condltlon of release. 
The O f f i c e r  also provides wrltten and verbal reminders to 
the offender of the pendlng Court da te  durlng the pretrial 
perlod. 

The Cornmunlty Surveillance Offlcer w l l l  malntaln a running 
r e c o r d  of contacts,  drug test results, and any  reports 
needed by the Commonwealth Attorney. When the case 1s 
scheduled for trlal, the Offlcer wlll send a copy of these 
reports to the Investigator. Upon completion of the p r e t r l a l  
perlod, t h e  Offlcer will submlt a data form o n  the case to 
Corrections as part of the evaluatron process for the pilot 
program. 



S I T E S  SELECTED 

The following areas have been selected based on t h e  crxterla 
discussed I n  the ~ntroductron: 

ARLINGTON COUNTY 

CHESTERFIELD COUNTY 

CITY OF NORFOLK 

PRINCE WILLIAM COUNTY 

CITY OF ROANOKE(to be combined w i t h  the 
County of Roanoke and the C z t y  o f  
Salem ) 



GENERAL PLAN O F  ACTION TO IMPLEMENT PROGRAMS 

I. MEET WITH COMMONWEALTH ATTORNEY(S) AND SHERIFF(S) TO DESIGN 
PROGRAM AND PROGRAM O B J E C T I V E S .  

2. COMMONWEALTH ATTORNEY AND S H E R I F F  TO G A I N  LOCAL SUPPORT 
FOR THE PROGRAM ( J U D I C I A L ,  LOCAL GOVERNMENT OFFICIALS, 
ETC. 1. 

3. DEVELOP CONTRACT, BUDGET, EVALUATION CRITERIA,, FUNDING 
MECHANISM AND ACTION PLAN. 

4. REVIEW PACKAGE WITH CRIME COMMISSION STAFF, DOC STAFF, 
AND OTHER APPROPRIATE OFFICIALS (ex .  contract form 
approval from Attorney General's Office). 

5. NEGOTIATE, S I G N  AND IMPLEMENT CONTRACT.* 
*Community Surveillance Off lce r s  will be hlred 
In accordance with case load  s l z e .  




