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I. Authority For Study

House Joint Resolution 60, agreed to by the 1988 General Assembly, darects
the Virginia State Crime Commission "to study a voluntary drug testing program
for arrestees awaiting trial or sentencing." House Joaint Resolution 60 was
proposed by Attorney General Mary Sue Terry, and patroned by Delegate Ralph L.
Axselle of Henrico County.{Appendix A).

Section 9-125 of the Code of Virginia establishes and directs the Virgainia
State Crime Commission (VSCC) "to study, report and make recommendations on
all areas of public safety and protection." Section 9-127 provides that "The
Commarssion shall have the duty and power to make such studies and gather
information and data in order to accomplish its purposes as set forth in
§9-125..., and to formulate 1ts recommendations to the Governor and the
General Assembly." Section 9-134 authorizes the Commission "to conduct praivate
and public hearaings, and to designate a member of the Commission to preside
over such hearings.” The VSCC, in fulfilling 1its legaislative mandate, under-
took the Drug Testing of Arrestees Study as directed by House Joint Resolution
60.

II. Members Appointed to Serve

During the Aprail 19, 1988 meeting of the Crime Commission, Senator Gray
appointed Delegate Clafton A. Woodrum of Roanoke to serve as the Chairman of
the subcommittee on Drug Testing of Arrestees Study. Members of the Crame
Commission who served on the subcommittee are as follows.

Delegate Clifton A. Woodrum, Chairman
Senator Howard P. Anderson

Senator Elmomn T. Gray

Delegate Raymond R. Guest, Jr.

Mr. Robert F. Horan, Jr.

Mr. H. Lane Kneedler

Speaker A. L. Philpott

Delegate Warren G. Stambaugh

III. Executive Summary

The full Craime Commission met on October 18, 1988 and received the report
of the subcommittee. After careful consideration, the findings and
recommendations of the subcommittee were adopted by the Commission., After
conducting an extensive review of reports from the National Institute of
Justice and from the District of Columbia and New York drug testing programs,
the subcommittee strongly supports the position that a close link exists
between drug abuse and craiminal behavior. The subcommittee found that the
data from the two inaitial drug testing programs indicated a high percentage of
drug use among all arrestees, especially those who committed major felonies.
The results of the projects also strongly indicated that drug testing of
arrestees 1s an effective way of identifying those who pose high rasks of
pretraal rearrest, and that pretrial drug testing can significantly reduce
those rasks for many arrestees.

The subcommittee worked closely with the Director of the Distract of
Columbia drug testing program to learn how that program is conducted.
Testimony was heard on the constitutional issues surrounding the testing
program, the importance of the test result information to the judicial
officers and the current drug testing technology.
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The subcommittee also worked closely with the Department of Craiminal
Justice Services and the Department of Corrections to decide the proper
agency an the state to adminaster a palot drug testing program.

The subcommittee made the following recommendations at its September
27, 1988 meetang:

A. Enabling Legislation

Introduce legislation to amend Section 19.2-123 of the Code of
Virginia to enable any juraisdiction served by a pretrial services
agency to conduct a voluntary drug testing program in agreement with
the chief judge of the General Dastrict Court. The amendment should
require that the test results only be used to assist the judicaial
officer in setting the conditions of release. The amendment would
also allow the judicial officer to require an arrestee who tested
posaitive on the initial test, and was subsequently released, to
refrain from 1llegal drug use and submit to periodic tests untzl
final dasposation of his trial. (Appendix B)

B. Coordination of Pilot Program by the Department of Corrections

Contingent upon the passage of the proposed enabling legislation,
request the Department of Corrections, in coordination with i1ts new
pretraial services program, to establaish a pilot drug testing program
for all accused felons in a jail's lock-up sect:ion.

C. Quarterly Reports From the Department of Corrections

Request that the Department of Corrections report on a quarterly
basis to the Virginia State Crime Commission on the results of the
drug testing program.

IV. Background

Due to the growing concern over the apparent link between drug abuse
and crame, the National Instaitute of Justice, United States Department of
Justice, provided funding in 1984 for pilot projects in New York city and
the Dastract of Columbia to focus on the relationship of drug abuse and
pretrial craiminality.

These two pilot studies have shown that more than half of the
defendants tested have used drugs shortly before their arrests; a
substantial percentage of defendants charged with major crimes were using
drugs; and pretrial rearrest rates were fafty percent higher for drug
users than for nonusers. The pretrial testaing results in New York have
only been used for research, while the results from the District of
Columbia program have been used to set the conditions of release of the
accused.

Since 1984, the National Institute of Justice, through the Bureau of
Justice Assistance, has chosen three additional sites across the country
to implement a pretrial drug testing program modeled after the one
establaished in the Dastract of Columbia: the State of Delaware; Portland,
Oregon; and Paima County, Arizona.



In 1987, following the guidelines of the New York program, Drug Use
Forecasting programs were establaished in twelve of the largest localitaies
across the United States: New York; Washington, D.C.; Orleans Parish (New
Orleans); San Diego County, California; Marion County (Indianapolis),
Indiana; Maricopa County (Phoenix), Arizona; Los Angeles; Houston;
Chicago; Detroat; Fort Lauderdale, Florida; and Portland, Oregon.

The results of the projects strongly indicate that drug testing of
arrestees 1s an effective way of identifying those who pose high risks of
pretrial rearrests and that pretrial drug testing can substantaially
reduce those risks for many arrestees.

V. Scope of the Study

House Joaint Resolution 60 instructed the Drug Testing of Arrestees
Study subcommittee to review the following topics to determine the
feasibility and desairability of establishing a voluntary drug testing of
arrestees program in Virginia:

° The methods of the pilot drug testing programs in the Distract
of Columbia and New York City:

° The proper agency in Virginia to administer such a program;
° The cost of developing and implementing such a program;

° The drugs to be tested for; and

d The potential effectiveness of such a program.

VI. Work of the Subcommittee

The subcommattee held three meetings (June 9, September 1, and
September 27) and one public hearaing (July 27). The subcommittee used
these meetings to review the structure of the proposed drug testing
program, the cost estimates for the establishment of such a program and
consideration of the proposed enabling legislation. At each of its
meetings, the subcommittee heard testimony on the different aspects of
the drug testing program from a varaiety of interested groups. Attorney
General Mary Sue Terry, whose office initially proposed that this study
be conducted, testified at the subcommittee's fairst meeting that the data
compiled from the two oraginal palot drug testing programs did indicate a
strong correlation between drug use and criminality. She urged the
subcommittee to consider establishing a pilot program to provide data
relevant to Virganaia.

The subcommittee would like to express special appreciation to the
following individuals who provided valuable technical assistance durang
the course of the study: Dr. Paul B. Ferrara of the Bureau of Forensic
Science; Dee A. Malcan and C. Ray Mastracco of the Department of
Corrections; Daniel E. Catley and Tony C. Casale of the Deparment of
Craiminal Justice Services; Oscar R. Brainson of the Division of
Legislataive Services; Barry Cox of Richmond Offender Axd and Restoration
Inc and William R. Bowler of the Richmond City Sheriff's Offaice..



VII, Discussion of Issues

A. Applicable Law

1. Dascussion

Section 19.2-120 of the Code of Virginia provides that an accused
will be admitted to bail by a judicial officer unless that officer has
reason to believe that the accused "will not appear for trial or
hearaing," or that his liberty "will constitute an unreasonable danger to
himself or the public.”

In determining the conditions of release of the accused on unsecured
bond or promise to appear, Section 19.2-123 requires the judicial officer
to comsider, in addition to other background information on the accused,
“"any other information available to him which he believes relevant to the
determination of whether or not the defendant or juvenile 1s liakely to
absent himself from court proceedings."

It further stipulates that "should the judicial officer determine
that such a release will not reasonably assure the appearance of the
accused," he may "impose any other conditions deemed reasonably necessary
to assure appearance as required, and to assure his good behavior pending
traial.” (A copy of Sections 19.2-119 - 19.2-123 of the Code of Virganaa
are included in Appendix C).

While the pretrial testing programs have not been successfully
challenged on constitutional grounds, a court case 1s currently pending
against the program in the District of Columbia, Berry v. the Distract of

Columbia. The U. S. Dastrict Court of the District of Columbia initially
dismissed the claims as meritless, but on appeal to the U. S. Court of
Appeals for the D. C. Circuit the case was remanded to the Distraict Court
for a "full exploration" of the claims of unconstitutionality made by the
defendant. The Attorney General's office reviewed the documentation
available on the case and established that the two major issues were
whether the search or seizure 1s "reasonable" under the Fourth Amendment,
and whether there i1s a need for "aindividualized suspicion.”" Further
inquiries about the status of the case revealed that due to unique
circumstances it will, more than likely, not settle the constitutional
questions raised about the drug testing program.

2. Conclusion

The subcommittee concluded that Section 19.2-123 of the Code of
Virgania should be amended to specifically state that a judicial officer
may require a defendant to refrain from i1llegal drug use and be tested as
a condition of release.

Specafaically, the legislation should be broadly wraitten to enable
localities whach are served by a pretrial services agency to conduct a
drug testing program in agreement with the chief judge of the General
Dastract Court.



To protect the program from constitutional challenges, the
subcommittee concluded that, unlaike the D. C. program, the test results
should not be provided to the judicial officer until after the bail
decision 1s made. The judicial officer would only consider the test
result at the time he sets the conditions of release. If the accused or
juvenile tests positive for 1llegal drugs, and 1s admitted to bail, the
judicial officer may then order that he be tested on a periodic basas
until final dasposation of his traial. The statute would also allow the
judicial officer to impose more stringent conditions of release, contempt
of court, or revocation of release for any accused whose subsequent tests
are positive. (See Appendix B)

B. Procedures For The Drug Testing Program

l. Daiscussion

The review of the structure of the drug testing program focused on
the information provided to the subcommittee by the District of Columbia
Pretrial Services Agency. In gaining a general understanding of the
guidelines that the D. C. Agency uses to conduct its program, the
subcommittee paid particular attention to three issues: (1) who 1s
tested; (2) the time at whach the judicial officer receives the test
result, and whether the test result is used in making the release
decision or only in settang the conditions of release; and (3) the
reliability of the drug testing equipment and the specific need to retest
positave results. (See Appendix D for a report on the Distract of
Columbia's drug testing program).

The D. C. Pretrial Agency collects voluntary urine samples from all
defendants in the central lock-up each morming. The defendant's test
result i1s then included in the agency's pretrial report which i1s given to
the judicial officer at the bail hearing. The test result, however, 1is
only used to determine the conditions of release. Most often, a
defendant who tests positive 1s then required to enrcll in a regular,
once or twice a week drug testing program. A D. C. Superior Court Judge
testified that he relies heavily on the drug test results whern settang
the conditaions of release. He also stated that all of the judges in the
D. C. system are supportive of the program and think that drug use is a
very important factor in determing whether a defendant will appear for
trial and whether a defendant will be a danger to haimself or the
community while on bazl.

Representatives from both the D.C. Pretrial Agency., and the Bureau of
the Forensic Labs, testified on the reliability of the drug testing
equipment. They told the subcommittee that in order to provide the
judicial officer with the test results at the time he sets bail or sets
the conditions of release, the testing would need to be done on-site.

The D. C. Pretrial Agency uses the Emit test and claims that it 1s almost
100% reliable, and other testimony indicated@ that the Emit test is a
good, quick test with close to 97% reliabilaity. The D. C. representative
also indicated that each positave test 1s reconfirmed by another test.

2. Conclusion

The subcommittee concluded that a pilot drug testing program should
be established following the general guidelines of the Distract of
Columbia program. The Virginia pilot program, however, would only test
those felons in lock-up each morning. The subcommittee concluded that
since this would be a pilot program, it should focus on those arrestees
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that have committed the most serious craimes and pose the most serious
threat to the community when released on bail. If the drug testing of
felons proves to be a successful way of adentifying those arrestees who
pose a hagh raisk of pretrial criminalaty, then consideration could be
given to expanding the program at a later date.

The subcommittee also decided that the judicial officer should not
receive the test results until after the bail decision 1s made in order
to ensure that this information i1s only considered in setting the
condaitions of release.

With regard to the reliability of the testing equipment, the
subcommittee concluded that the technology and the safeguards built into
the program would ensure that the test results were reliable.

C. Proper Agency to Administer the Drug Testing Program

1. Dascussion

All participants in the study agreed that the drug testing program
should be directly administered by a pretrial services agency. The
testing program involves contact with the arrestees during the
pre-release and post-release stages, and, therefore, could be combined
with the pretrial agency's initial interviews and community
surveillance. In conducting its research, the subcommittee learned that
the Department of Corrections has receaved approval to establish five
pretrial services programs around the state for misdemeanants. (See
Appendaix E) These proposed pretrial services programs would have a drug
testaing component.

In order not to duplicate efforts, the subcommittee worked with
representatives of the Department of Corrections to determine 1f i1t could
expand one of its pretrial programs to encompass the drug testing of
felons pilot program. The Department of Corrections agreed that, with
funding, it could administer such a program.

2. Conclusaion

The subcommittee concluded that the Department of Corrections should
expand i1ts efforts with one of its pretrial programs to conduct
pre-release and post-release drug testing for felons to accommodate the
subcommittee’s pilot program. The Department of Corrections agreed that
1t had the necessary procedures established to do this, and would
supervise and operate such a drug testaing program.

The subcommittee also concluded that the Department of Corrections
should report to the Commission on a quarterly basis on the progress of
the pilot program. The Department of Correctrons' report should include,
but not be limited to, the following areas:

(a) The number of arrestees who tested positive for drugs at the
time of arrest and the type of crime they were arrested for,

(b) The effectiveness of the program in reducing pretrial rearrests
and failure-to-appear rates; and



(c) The response by the judicial offaicers in the local:xty to the
program and :its results.

D. Estaimated Cost of A Pilot Program

1. Discussion

In order to establaish a cost approximation for implementing a drug
testaing program, the subcommittee worked with the Director of the
Richmond Pretrial Services Agency to determine the cost of adding a drug
testing program like the one in the District of Columbia to the Richmond
pretraal program.

The pilot drug testing program would test all accused felons an
lock-up each mornaing and conduct follow-up tests on all who tested
positaive on the 1initial test and are subsequently released. The
following breakdown represents a gemneral cost approximation for a drug
testing program in Richmond:

1. Initial Test
1,000 1nitial tests at $7 = $7.000

2. Follow~up Tests
220 accused felons released under supervision by Pretrial
Servaices
380 (or 49%) of remaining 780 felons eventually released on bail

600 {or 60%) released of the original 1,000 tested
75% of 600 (or 450) have positive drug test

450 tested once weekly for 10 weeks
450 x 10 x $7 = $31,500

3. Personnel Cost
Two FTE at $20,000 plus, 25% fringe = $50,000

4. Additaional Office Space = $3,000
5. Total Cost Estimate = $91,500

Cost per accused monitored = $203.30

2. Conclusaon

Initial ainquiries were made concerning possible sources of federal
funding to cover the costs of such a pilot program. At the time of the
study, the Department of Criminal Justice Services reported that no
federal funding was available. The subcommittee coacluded that the
Department of Craiminal Justice Serviaces should continue to seek federal
sources of funding. If federal funding 1s still unavailable, the
subcommittee would recommend that the Department of Planning and Budget.
the House Appropriations Committee and the Senate Finance Committee be
encouraged to comsider funding the pilot program.



E. Types of Drugs to Test for in the Drug Testing Program

l. Daiscussion

The decision of what drugs to test for largely depends on the
location in which the pilot program 1s established. The District of
Columbia and New York studies found that the most abused drugs are
cocaine, opiates (heroin), barbiturates and phencycladine (PCP).
Therefore, a pilot drug testing program in Richmond might conduct a four
drug screen test to analyze urine samples for cocaine, opiates (heroin),
barbiturates and PCP.

2. Conclusaon
The subcommittee concluded that the option should be given to the
pretrial agency to test for any such illegal drugs that it may deem

appropraate.

F. Potential Effectiveness of the Druqg Testing Program

1. Discussion

The goal of the drug testing program 1s to reduce the use of drugs by
those arrestees released, thereby reducing pretrial craiminality and
increasing trial appearances. Figures from the 1986 New York study
indicated a high percentage of drug use among arrestees who committed
major felonies. For example:

Arrest Charge Percent Positive
Possession of drugs 76%
Sale of drugs 71%
Possession of stolen property 61%
Forgery 60%
Burglary 59%
Murder/manslaughter 56%
Larceny 56%
Robbery 54%
Weapons 53%

The latest statistics compaled by the D. C. Pretrial program continue
to support strongly the theory that drug use i1s linked very closely to
criminal behavior, and that this drug use 1s prevalent among all types of
crimes:

Adult Drug Detection Unit
Percent Positive by
Crime Types

100%
a0%

(113
40%

20%

o%

CRIME TYPE

EJproeenty ORUGS EE violtent L3 oTHER
N+ 305 Ne757 N e 2085 N 225
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“Excludes 70 No Paporod Cases



2. Conclusion

The subcommittee concluded that the stataistics from the two oraiginal

pilot drug testing programs do andicate that a positive correlation
exists between drug abuse and craminal behavior. The subcommittee
further concluded that the drug testing program serves as an effective

way

to i1dentify those who pose high risk of pretrial rearrest and that

pretrial drug testing can significantly reduce those risks for many
arrestees.

27,

More specifically, the drug testing program does the following:

° Provides judges with information about an arrestee's drug use at
the taime the conditions of release are set;

° Reduces the number of arrestees who are rearrested or fail to
appear, thus reducang the amount of jail time they serve for
these offenses; and

° Allows judges to release high risk arrestees, ones that they
otherwise would not release, with the confidence that the
arrestee's drug use and other activities will be closely
monitored.

VIII. Recommendations

The subcommittee made the following recommendations at its September
1988 meeting:

A. Enabling Legislation

Introduce legislation to amend Section 19.2-123 of the Code of
Virginia to enable any jurisdiction served by a pretrial services
agency to conduct a voluntary drug testing program in agreement with
the chief judge of the General District Court. The amendment should
require that the test results only be used to assist the judicaial
officer 1n setting the conditions of release. The amendment would
also allow the judicial officer to require an arrestee who tested
positive on the initial test, and was subsequently released, to
refrain from illegal drug use and submit to periodic tests until
final disposation of his trial. (Appendix A)

B. Coordination of Pilot Program by the Department of Corrections

Contingent upon the passage of the proposed enabling legaslation,
request the Department of Corrections, in coordaination waith i1ts new
pretrial services program, to establish a pilot drug testing program
for all accused felons in lock-up.

C. Quarterly Reports From the Department of Corrections

Request that the Department of Corrections report on a quarterly
basis to the Virgainia State Crame Commission on the results of the
drug testing program.



APPENDIX A

House Joint Resolution 60
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1988 SESSION
HP4133410 ENGROSSED

HOUSE JOINT RESOLUTION NO. 60
House Amendments 1n [ ] - February 16, 1988
Requesting [ thet a jotnt 3 be established the Crnime Cornrussion | to study
drug testing for arrestees and defendants awaiting trial.

Patron-Axselle

Referred to the Committee on Rules

WHEREAS, the National Institute of Justice, U.S. Department of Justice, has provided
funding for two pilot projects In New York and the District of Columbia to determine the
extent of drug use among arrestees; whether current drug use at the time of arrest 1s a
good Indication of pretrial misconduct; the effectiveness of drug testing before trial 1n
reducing pretrial misconduct (e.g., pretrnal rearrests and failure to appear for court), and
the reiationship between drug abuse and crimnal conduct; and

WHEREAS, the preliminary findings from the two-year-old drug testing projects show
that: more than half of the defendants tested had used drugs shortly before their arrests;
the use of cocaine has increased dramatically in the past two years and PCP and opates
are major drug problems; a substantial percentage of defendants charged with major
crimes were using drugs (e.g., approximately half of the arrestees charged with robbery
and two-fifths charged with burglary were drug users); and pretrial rearrest rates were
fifty percent higher for drug users than for nonusers; and

WHEREAS, the results of the projects strongly indicate that drug testing of arrestees is
an effective way of identifying those who pose high risks of pretrial rearrests and that
pretrial drug testing can substantially reduce those risks for many arrestees; and

WHEREAS, the drug test results have been extremely useful to the courts in fashioning
appropriate conditions of release on bail, reducing the use of drugs and thereby reducing
the risks of pretrial misconduct by arrestees; and

WHEREAS, the success of the two drug testing projects indicates that such a program
could be useful 1n the Commonwealth 1in reducing drug abuse and pretrial misconduct; now,
therefore, be 1t

RESOLVED by the House of Delegates, the Senate concurring, That [ a jemnt
subcommittee study a the Crime Commission 1S requested to study a voluntary] drug testing
program for arrestees awaiting tnal or sentencing, the study to include, but not be limited
to, a review of the methods and results of the drug testing programs in New York and the
District of Columbia, the potential effectiveness of such a program 1n Virgima, the proper
agency win Virgma to admnister such a program, the costs for developing and
implementing such a program, the drugs to be tested for and the most effective and
efficient drug testing method.

[ The joint subcommatiee shall be composed in the folowing manner three members
from the House Courts of Justice Commitiee and two members of the House Health;
Weliare and Institubons Committee; appointed by the Speaker; two members from the
Senate Courts of Justice Commitiee and one member of the Senate Committee on
Rehabilitation and Seeial Serwvices; appomnted by the Semate Commuttee on Prvileges and
Eleetions: a Commeonwealth’s attorney and a representative of the Drusion of Conselidated
Laberatory Serwices; Department of General Services; both te be appeinted by the
Governer-

The jomnt subcommittee shall repert Hs findings and recommendabions to the 1880
Session of the General Assembly-

The indirect cost of this study is estimated to be $§7,465; the direct cost shall not exceed

$3:660 The Commission shall complete its work in time to report to the Governor and the ™

General Assembly prior to the 1989 Session as provided in procedures of the Division of
Legislative Automated Systems].



APPENDIX B

Proposed Legislation to Amend Section 19.2-123
of the Code of Virginia
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SENATE BILL NO. . ...... .. HOUSE BILL NO. ..

- . o o o

A BILL to amend and reenact § 19 2-123 of the Code of Virginia,
relating to release of an accused on bond or promise to appear,
conditions of release, drug testimony.

Be 1t enacted by the General Assembly of Virginia.

1. That § 19.2-123 of the Code of Virginia is amended and reenacted
as follows:

§ 19 2-123 Release of accused on unsecured bond or promise to
appear; conditions of release -- +¢a¥ A If any judicial officer has
brought before him any person held in custody and charged with an
offense, other than an offense punishable by death, or a juvenile
taken into custody pursuant to § 16 1-246 sazd , the judicial offac
shall consider the release pending trial or hearing of the accused on
his written promise to appear 1in court as directed or upon the
execution of an unsecured appearance bond in an amount specified by
the judicial officer In determining whether or not to release the
accused or juvenile on his written promise to appear or an unsecured
bond , the judicial officer shall take into account the nature and
circumstances of the offense charged, the accused's or juvenile's
family ties, employment, financial resources, the length of his
residence i1n the community, his record of convictions, and his record
of appearance at court proceedings or of flight to avoid prosecution
or failure to appear at court proceedings, and any other information

availlable to haim which he believes relevant to the determination of

T
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whether or not the defendant or juvenile 1s likely to absent himself
from court proceedings

In the case of a juvenile or in any case where the judicial
officer determines that such a release will not reasonably assure the
appearance of the accused as required, the judicial officer shall
then, either in lieu of or in addition to the above methods of
release, 1mpose any one y or any combination of the following
conditions of release which will reasonably assure the appearance of
the accused or juvenile for trial or hearing:

¢ 1 ¥ . Place the person in the custody of a designated person
or organization agreeing to supervise him,

€ 2 3 _ Place restrictions on the travel, association or place
of abode of the person during the period of release and restract
contacts with household members for a period not to exceed seventy-two
hours,

€ 3 3 __ Require the execution of a bail bond with sufficient
solvent sureties, or the deposit of cash in lieu thereof. The value of
real estate owned by the proposed surety shall be considered in
determining solvency; or

¢ 4 ¥y _ Impose any other condition deemed reasonably necessary
to assure appearance as requlred, and to assure his good behavior
pending trial, including a condition requiring that the person return
to custody after specified hours.

In addition, where the accused 1s a resident of a state trainang
center for the mentally retarded, the judicial officer may place the
person in the custody of the director of the state facality, 1f the
director agrees to accept custody. Such director 1s hereby authorized

to take custody of such person and to maintain ham at the training
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center prior to a trial or hearing under such circumstances as will
reasonably assure the appearance of the accused for the trial or
hearing.

B. In any jurasdiction served by a pretrial services agency

which offers a drug testing program approved for the purposes of this

subsection by the chief general district court judge, any such accused

or juvenile charged with a crime may be reguested by such agency to

give voluntarily a urine sample This sample may be analyzed for the

presence of phencyclidine (PCP), barbituates, cocaine, opiates or such

other drugs as the agency may deem appropriate prior to the initial

appearance of the accused or juvenile at a hearing to establish bail

The agency shall inform the accused or juvenile being tested that test

results shall be used by a judicial officer at the initial bail

hearing only to determine appropriate conditions of release All test

results shall be confidential with access thereto limited to the

judicial officer, the Commonwealth's attorney, defense counsel and, ir

cases where a juvenile 1s tested, the parents or legal guardian or

custodian of such juvenile However, in no event shall the judicial

officer have access to any test result prior to making an initial

release determination Following this determination, the judicial

officer shall consider the test results and the testing agency's

report and accompanying recommendations, 1f any, 1in setting

appropriate conditions of release Any accused or juvenile whose

urine sample has tested positive and who 1s admitted to bail may, as a

condition of release, be ordered to refrain from 1llegal drug use and

may be required to be tested on a periodic basis until f_nal

disposition of his case to ensure his compliance with the order

Sanctions for a violation of any condition of release pertaining to

15.
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abstention from drug use, which violations shall include subsequent

positive test results or failure to report as oraered for testing, may

be imposed in the discretion of the judicial officer and may include

imposition of more stringent conditions of release, contempt of court

proceedings or revocation of release Any test given under the

provisions of this subsection which vields a positive result shall be

reconfirmed by a second test 1f the person tested denies or contests

the 1nitial positive result

¢ty C  Nothing contained in this section shall be construed to
prevent the disposition of any case or class of cases by forfeiture of
collateral security where such disposition is autherized by the court.

¢e3 D Nothing i1n this section shall be construed to prevent an
officer taking a juvenile 1into custody from releasing that juvenile
pursuant to § 16 1-247 of this Code. If any condition of release
imposed under the provisions of this section 1s viclated, the judicial

officer may 1ssue a capias or order to show cause why the bond should

not be revoked

le.
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§ 19.2-119

CODE OF VIRGINIA § 19.2-122
Sec. Sec.
19.2-140. Disposition of cash deposit. 19.2-148. Surety discharged on payment of
19.2 141. How recognizance taken for insane amount, etc., tnta court.
person or one under disability 19.2-149. How surety in recognizance may
19.2-142. Where recognizance taken out of surrender principal and be dis-
court to be sent. charged from liability.
19.2 143. Where default recorded; process on  19.2-150. Proceeding when surety surrenders
recognizance; forfetture on principal.
;t:;%g-mzance: when copy may be Article 3.
19.2-144. Forfen.p{e of recognizance while 1n Satisfaction and Discharge.
19.2-145. How ?;:33 :: ‘;ﬂ':dl service. 19.2-151. Satisfaction and discharge of assault
19.2-146. Defects 1n form of recognizance not to 19.2-152. Ord ang.mgular charges.
defeat action or judgment. -4rloe. Urder lsrcse:fgmg recogmr.ar.\ce dor
19.2 147 Docketing judgment on forfeited superseding commitment; judg:

recognizance or bond. ment for costs.

ARTICLE 1.
Bail.

§ 19.2-119. “Judicial officer’” defined. — As used 1n this article the term
“judicial officer” means, unless otherwise indicated, any magistrate within his
junisdiction, any judge of a district court and the clerk or deputy clerk of any
district court or circuit court within their respective cities' and counties, any
judge of a circuit court, and any justice of the Supreme Court of Virginia. (Code
1950, § 19.1-109.1, 1973, c. 485; 1974, ¢. 114; 1975, c. 495.)

§ 19.2-120. Right to bail. — An accused, or juvenile taken into custody
pursuant to § 16.1-246 who 1s held 1n custody pending trial or hearing for an
offense, civil or criminal contempt, or otherwise shall be admaitted to bail by a
_)buc!iicxal %ﬂ'xcer as defined 1in § 19.2-119, unless there 1s probable cause to

elieve that:

(1) He will not appear for trial or hearing or at such other time and place as
may be directed, or

(2) His liberty will constitute an unreasonable danger to himself or the
public. (1975, c. 495; 1978, c. 755; 1979, c. 649.)

§ 19.2-121. Fixing terms of bail. — If the accused, or juvenile taken into
custody pursuant to § 16.1-246 1s admtted to bail, the terms thereof shall be
such as, 1n the judgment of any official granting or reconsidering the same, will
be reasonably calculated to insure the presence of the accused, having regard
to (1) the nature and circumstances of the offense, (2) the weight of the evi-
dence, (3) the financial ability to pay bail, and (4) the character of the accused
or juvenile. (1975, c. 495; 1978, c. 755; 1980, <. 190.)

Applied in Lee v Winston, 551 F Supp. 247
(E.D. Va. 1582).

§ 19.2.122. Bail by arresting officer — A person arrested on a capias to
answer, or hear judgment on, a presentment, indictment or :nformation for a
misdemeanor, or on an attachment, other than an attachment to compel the
performance of a judgment or of an order or decree 1n a cvil case, may be
admitted to bail by the officer who arrests him, the officer taking a recogni-
zance in such sum, not being less than $200 unless by general or special order
of the court a less sum be authorized, as he, regarding the case and estate of
the accused, may deem sufficient to secure his appearance before the court from
which the process issued at the time required thereby The officers shall return
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the recognizance to the court on or before the return day of such process. If
without sufficient cause he fail to make such return, he shall forfeit twenty
dollars. (Code 1950, § 191 109° 1960 c. 366, 1966, c. 521, 1975, ¢. 495.)

Cross reference. — As to constitutional pro-  ana  the Constututionality  of  Pretrial
vision for bail, see Va. Const.. Art. [, § 9. Detention,” sce 33 Va. L. Rev 1223 (1969,
Law Review — For article. "Bail Reform

§ 19.2-123. Release of accused on unsecured bond or promise to
appear; conditions of release. — (a) [f any judicial officer has brought before
him any person held in custody and charged with an offense, other than an
offense punishable by death, or a juvenile taken into custody pursuant to §
16.1-246 said judicial officer shall consiaer the release pending trial or hearing
of the accused on his written promise to appear in court as directed or upon the
execution of an unsecured appearance bond in an amount specified by the
judiciai officer Indetermining whether or not to release the accused or juvenile
on nis written promise to appear or an unsecured bond the judicial officer shall
take 1nto account the nature and circumstances of the offense charged, the
accused's or juvenile's family ties, employment, financial resources, the length
of his resicence 1n the community, his record of convictions, and his record of
appearance at court proceedings or of flight to aved prosecution or failure to
appear at court proceedings, and any other information available to him which
he believes relevant to the determination of whether or not the defendant or
Juvenile 1s likely to absent himself from court proceedings.

Should the judicial officer determine that such a release will not reasonably
assure the appearance of the accused as required, or, in the case of a juvenile,
the judicial officer shall then, either 1n lieu of or in addition to the above
methods of release, impose any one, or any combination of the followng condi-
tions of release which will reasonably assure the appearance of the accused or
juvenile for trial or hearing:

(1) Place the person 1n the custody of a designated person or orgamzation
agreeing to supervise him;

(2) Place restrictions on the travel, association or place of abode of the person
during the period of release;

(3) Require the execution of a bail bond with sufficient solvent sureties, or
the deposit of cash in lieu thereof. The value of real estate owned by the
proposed surety shall be considered 1n determining solvency; or

(4) Impose any other condition deemed reasonably necessary to assure
appearance as required, and to assure his good behavior pending trial, includ-
;lng a condition requiring that the person return to custody after specified

ours.

In addition, where the accused 1s a resident of a state training center for the
mentally retarded, the judicial officer may place the person 1n the custody of
the director of the state facility, if the director agrees to accept custody Such
director 1s hereby authorized to take custody of such person and to maintain
him at the training center prior to a trial or hearing under such circumstances
as will reasonably assure the appearance of the accused for the trial or hearing.

(b) Nothing contained in this section shall be construed to prevent the dis-
position of any case or class of cases by forfeiture of collateral security where
such disposition 1s authorized by the court.

{c) Nothing in this section shall be construed to prevent an officer taking a
juvenile into custody from releasing that juvenile pursuant to § 16.1-247 of this
Code. If any condition of release imposed under the provisions of this section
1s violated, the judicial officer may issue a capias or order to show cause why
the bond shoulcg not be revoked. (Code 1950, § 19 1-109.2; 1973, c. 485; 1975
c. 495; 1978, cc. 500, 755; 1979, c. 518; 1981, ¢. 528.)

19.
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Drugs and crime:
Controlling use and reducing risk

Drugs. Hardly a dav goes by without
more news reports detailing the extent of
drug use in our society

The costs in human lives and public re-
sources are staggenng. Twenty-five per-
cent of all general hospital admissions
anse from drug abuse. Fortv percent of
adrrussions from accidents are drug re-
lated. The national cost of accidents has
been calculated at S81 billion per year,
half of which 1s directiv attributable to
drug abuse.

Despite the well-publicized deaths of two
top athietes from cocaine potsoning,
cocaine overdose deaths are now running
ata rate of 25 per week, up from 25 per
yearonly a few vears ago. Drug addiction
of newbomn babies is now a serious public
heaith concermn. Yet our drug abuse treat-
ment programs have long waiing lists.
Qur public educaton efforts have had
lirtle effect on the growing demand for
drugs.

Atall levels, our cnminal justice system
13 being strained to the breaking point by
drugs. from the cop on the street, to

crowded court dockets. to our teeming

John A. Carver, J.D.. 1s the Director of
the Pretnal Services Agency 1n Wash-
wngon, D.C.

through testing

by John A, Carver, J.D.

jails and prisons. With the number of
drug cases increasing exponenually in
recent years, and the number of drug-
reiated cases even higher, cnminal juscice
practitioners face a major cnisis. How do
we manage a problem of this magmtude?

The problem s especiaily acute in our
courts. How are we 1o cope with the added
dangers posed by drug abusing defend-
ants at vanous decision points from pre-
tnai release, to tnal, to sentencing? How
do we utilize our already over-burdened
resources tn a way that affords both fair-
ness (o the individual and a reasonablie
expectation of community safety? While
the solution to many drug-related prob-
lems lies beyond the reach of the cnmunal
justice systern. there are 2 few rays of
hope on an otherwise bieak landscape.

New techniques for managing the prob-
lem of drug abuse in the context ot the
cnrminal justice system have been im-
plemented and are curreatlv operating in
the Distnct of Columbia. With the assist-
ance of the Naunnal Insuituze of Justice,
judges 1n that jJunsdiction are now much
better equipped to identify those drug
abusing defendants who pose the greatest
threat to community safety and to
monttor their behavior and control their
drug abuse while under the count s juns-
dicuon 1n a2 way that reduces the nsk
associated with drug abusers.

How? Through the latest in drug testing
technology, coupled with the careful and
effective use by judges of the informa-
tion 1t provides. This article describes

21.

this new program of comprehensive
drug tesung, how it was impiemented.
and what 1t has meant to the couft
system.

The program was part of a major
research study by the Nauonai [nsutute
of Justice carmed out 1n Washington,
D C.. and New York Citv Highlights
of the findings trom Washington. D C.
appear tn the accompanving figures.

Project backgrouna

The drug testing program in the Distnict
of Columbia 1s the latest in a senes ot
research efforts on drug abuse and cnime
sponsored by the Nauonal [nstitute ot
Justice. (For a review ot recent research.
see Probing the Links Berween Drugs
and Crime bv Bermard A. Gropper )

The theoretical basis tor the program s
denved trom earlier studies that show
among other things. that drug use 1s verv
much a charactenstic ot senous and
violent otfenders. On the other hand,
even among high-nsk wndividuals with
established patterns ot both drug abuse
and crimunality increasing or reducing
the level of drug abuse 1s assocrated with
acorresponding increase or reduction in
cnmnality (Gropper).
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Drugs and crime: Controlling use and

reducing risk through testing

Pracucal application of this research
raises two major issues. First. how can
courts determine who 1s a high-nsk drug
abuser? Second. once determined. what
can a court svstem do to control drug
use and reduce nsk?

In the Distnct of Columbia. the first
task—-identifying drug users—was
accomplished through a new program ot
drug testing set up within the Distnict ot
Columbta Pretnal Services Agency
With a statutory mandate to collect
relevant information on each arrestee for
use bv the court 1n determining appro-
pnate release conditions. the Agency
was a logical (and neutral) place
which to implement a program of drug
testing.

The second task—to ntegrate the
technology 1nto the court processes to
conitrol drug use and reduce nsk~-was
more challenging. With the earlier
research as the foundation. the pro-
gram s working hvpothesis was that
close monttoring ot a detendant s drug
use, coupled with quick sancuons tor
violatons. could prove etfective in
deterning drug use and reducing cnmnal
actviey

An independent evaijuation conducted
bv Toborg Associates. Inc.. indicates

Pt by Chwkon Sheams ) NG IUS

The author. John A. Carver. J.D.. 1s the
Director of the Washington. D.C.. Pretnal
Services Agency

that the District of Columbia has
achieved remarkable success in dem-
onstrating the effectiveness and teasibil-
ity of such an approach. [t1s hoped that
the District of Columbia s expenence
will prove a useful guide to other
junsdictions in adopting similar pro-
grams.

Drug testing in operation

Drug tesung of arrestees has existed in
one tform or another in the Distnct of
Columbra since the early 1970°s. For a
vanety of reasons. its usefuiness and
impact on criminal case processing were
mimimai. With intnal assistance trom the
National Institute of Jusuce. the D C.
Preinal Services Agency established in
March 1984 an entirely new approach to
drug testing.

Relving on state-of-the-art technology to
produce highly accurate drug tests in a
verv shortume (generailv | to 2 hours),
the Agency has sought to put this
jnformation n the hands ot judges at
decision points where 1t can be of
greatest use. These include the ininal
release decision (first appearance).
throughout the pretnal peniod. and at
sentencing. The Agency not onlv
provides this important intormation 1o
the court but otfers judges a plan for
dealing with the potenuial nsks of
releasing drug-abusing defendants.
There are three situations i which the
Agency conducts drug testing lor the
court: before the imuial appearance. as a
conditton ot release. and by special court
order

Initial or “lock-up” testing

The first and perhaps most important
deciston a judictal otficer must make 1s
the pretnal release decision. In the
Distnet of Columbia. this decision s
made largely on the basis of intormation
provided 1n a wnitten report submatted
by the Pretrial Services Agency inevery
case. The report summarnzes the defend-
ant s residence. family and employment
ties to the community as well as prior
cniminal history and current status of
pending charges. probauon. parole. or
warrants from other junsdictions.
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While the Agency has alwavs asked
arrestees about their drug use. onlv arter
the impiementation ot the drug detection
program in 1984 could these important
data be corroborated with a scienuficallv
accurate test. Not surpnsingiv the
urinalysis testing program showed drug
use to be far higher than the seif-reported
data indicated. (See Figure 1)

Figure 1.

Percentage of drug users identified bv
urine tests who seif-reported drug use
(June 1984-January 1985)
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tested positive farled 10 repornt drug use.

Source: Todborg Associates. inc.

In the Distnict ot Columbia. as well us
the Federal svstem and most State count
systems. the judictal officer must
consider two tactors at the imnial release
heanng: the nsk ot tlight and nsk to
community satetv The court mav set
release condittons designed to deal with
nisks apparent in the detendant s back-
ground.



Since drug use correlates so strongly
with increased nisk in both categones
(see “Drug Use and Pretrial Cnime n the
Distnct of Columbia.” NIJ Research in
Brief by Mary A. Toborg and Michael
P Kirby). it 1s important that judges
have this information when the defend-
ant appears before the court. Accord-
ingly the Agency established its testing
facility 1n the courthouse. adjacent to the
cellblock.

Using Emit technology and five Autolab
Carousel Units manufactured by the
Svva Company the Agency analvzes
unine samples simuitaneouslv for five
drugs: .

® Phencyclidine (PCP)

® opiates (heromn)

® cocaine

¢ methadone

® amphetamines.

(The technology permits testing of other
substances of abuse on the same equip-
ment. )

Beginnming at 7:00 a.m. each moming.
the Agency 1s generaily able to collect
unne samples and compiete an entire
day s lock-up (an average of 70 arres-
tees, but sometumes as high as 120) by
9:30 or 10:00. and have the resuits
available to the judicial officer when the
“arraignment court” commences at
11:30. All test resuits are entered into
the Agency s online computer system,

Very few defendants refuse to give a
unne sampie when requested. Why?
Because they are told that the test result
will be used oniv for determining their
conditions of release. The results are not
used as evidence on the underiying
charge. While defendants have a nght
to refuse to give a sample (just as they
have a nght to refuse to be interviewed
by the Pretnal Services Agency). in
practice they realize there 1s little to be
gained by this maneuver. Since the court
considers this information vial (o
informed decisionmaking, refusal to
provide a sample usually results in any
nonfinancial release for the defendant
being conditioned on submicting a unne
sample, with appropnate placement
based on the results.

Having this information available for the
defendant’s first appearance has meant
that judges are now much better equip-

ped to assess the nsk posed bv the
pretnal release of an individual. Pnorto
the implementation of this program.
many drug users slipped through the
system, their drug use undetected. Asa
result, no conditions were set to deal
with the problem. and their pretrial
conduct (at least with respect to drug
use) went uamonitored. As a group.
drug users in the Distnct of Columbria
have consistently been found to be
disproportionately involved 1n pretnal
misconduct—as measured by rearrests
while on release or failure to appear in
court. (See Figure 2.)

Judges are well aware that drug users
pose increased risks if released. and they
are sensuttve ta the public safety concerns
of the commumity But judges tradition-
ally have feit the frustration of having
very few options. The Distnct of
Columbna jail. like most other urban
jails, 1s already senously overcrowded.
There are long warting lists for the few
good (reatment programs that exist.

Fgure 2.

Pretnal rearrest rates of refeased
arrestees, by urine test resuits (June
1984~ January 198S5)
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Against this background. the Pretral
Services Agency stepped torward (o
offer a new and hitherto untested
option—regular drug tesung as a
condinon of refease, the second compo-
nent of the Agencv s drug detection
services.

Regular drug testing as a
condition of release

Perhaps the most significant aspect of
the new testing program wa» ihe de-
velopment of regular drug testing as a
condition of release. The goal ot this
aspect ot the program was simple—ito
reduce the use ot drugs. therebv reduc
ing (1t was hoped) the increased risks ot
pretriai misconduct posed bv the refease
of drug users. The program was prem-
ised on eariier research and the recogni-
uon that drug users do not change their
habits simpiv because somebodv teils
them to. For the program to deter drug
use. releasees would have to be heid
accountable tor violauons.

To transiate this concept into reaiitv the
Agency caretuilv designed a program ot
drug testing with close supervision and
real sanctions for violations. Detendants
are released with a specific. court-
ordered condition to retrain tromallegal
drug use. (Drug users who request
treatment are reterred (o appropriate
treatment facilities.)

Once enrolied 1n the testing program.
defendants are imially scheduled to
report weeklv onaspecitic dav  Detend-
ants must report according to their
testing schedule. Samples will not be
accepted on anv other dav Thev are told
that a failure to report tor a test is just
as Serious as 1 positive test. Thev aign
an appotntment slip euch nime thev
report. 50 there can never be anv
ambiguity or contusion about thesr
obligation.

The Agency s automated records svsiem
maintains the detendant s enure historv
of test results, which s reviewed ceach
time he or she appears. A satf member
observes unne sampie collection to
avoid the possibilitv of tampering or
substituting someone ¢ise s urine.

The court 1s immediatelv nottied ot
those detendants who tail to report as



directed. Positive test resuits lead to
sancuons, which escalate 1f drug use
continues.-Imually those whocontinue
to use drugs are pi{aced on an intensified
or more frequent tesung schedute and
are once again warmed of the con-
sequences of continued drug use.
Further violations lead to a request for
a heanng before the releasing judge.

[t 1s 1n the area of sancuons that the
greatest changes 1n cnminal case proc-
essing have occurred—<changes that
conmbuted substantaily to the success
of the program. The Premal Services
Agency actively encourages the court to
hold “show cause™ heanngs. 1.e..
heanngs where the defendant is directed
to show cause why he or she snould not
be heid in contempt for violating the
court's refease conditons. Furthermore,
the Agency recommends that should the
defendant be found guiity of violating
conditions of release. short jail sen-
tences. followed by re-release. be
imposed.

This method ensures certainty of punish-
ment. The more traditional approach of
revoking release and setting 3 money
bond, on the other hand. mav not result
in any detention of the defendant. and
may 1n fact be a weicome aiternative to
the requirement of twice-weekiy trips to
the courthouse to submit a urine sample.
[f the program is to have the intended
deterrent effect. defendants must know
that violations will be detected and
punushment wiil follow

Once armed with reliabie and umely
information, the judges of the Distnct of
Columbta s Supenor Court were more
than wiiling to use the program first as
arelease option for those drug users who
might not otherwise be considered for
release, and then as the mechanism to
enforce court orders and hold defendants
accountable for their conduct.

Heanings were helu, and defendants
were held 1n contempt of court and
punished. Quickly the word got around
that the court was senous about
enforcing its orders. and defendants
began to act accordingly

Predictably, notall drug users abide by
the release conditions, even though they
know the consequences. But what the
program offers the court 1 an accurate
method for determining who among the

Pretnal Services Agency staff member enters the resuits of drug tesung on the computer.

vast numbers of drug-abusing defendants
will comply with the program and who
will not. After first determining (through
the “lock-up™ testing) the group posing
the highest nsk if released. the court is
then able to utilize an “early warning”
mechanism to idenufy those who cannot
or will not refrain from drug use. With
the backing of a scientifically reliable
test. the court can and does take action
against this “sub-set” of drug users.

The evajuation team has confirmed the
validity of this “signaling™ mechanism.
Of all those placed in the Agency s
program of regular drug testing. the
individuals that either never showed up
or dropped out after one. or two. or three
appowntments, had very high rearrest
rates (33 percent for no-shows and 30
percent for early drop-outs). Those who
.stayed with the program tor at least tour
drug tests had substantially lower
rearrest rates (14 percent)—so low 1n
fact. that they posed no higher nsk ot
rearrest than the group ot non-drug users.

[n other words, for this group of re-
leasees, the mtervenuon ot the program
and the wiilingness ot the judges to put
some teeth into it succeeded in eliminat-
ing the addinonal nisk associated with
drug use. ltstrengthened the concept ot
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conditionai release. providing hard
evidence that as an aiternative to in-
carceratton. the technique can operate
without burdening the communuty with
additional nsks. Ata time ot senous jail
crowding, the benefits ot such a program
have been substantiai and have led to the
further development ot an intensive
pretnal supervision program. ot which
drug testing 1s an important component.

The fate Chiet Judge H. Carl Moultne [ was -
instrumental 1 establishing the Jdrur tesunyg
unte in the D.C. Supenor Court.
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Drugs and crime: Controlling use and

reducing risk through testing

Drug testing by
special court order

The foregomng has described the use of
the testing program as a nsk assessmemn
mechanism to assist judges at the
defendant’s imual appearance, and as a
condition of release to monitor the
defendant’s behavior throughout the
pretmai peniod. Yet another benefic of
the program 1s the ability 10 provide
Jjudges with immediate informauon on
drug use at any time dunng the court
process. With the drug testing facility
located 1n the courthouse. judges can
have a defendant tested and pass over
the case until the resuits are ready This
drug testing service often occurs in as
lictle as 10 or 15 minutes and s fre-
quently requested at all stages of cnminal
case processing, inciuding sentencing.

Testing—an “early warning”
system

Not to be overlooked are the benefits of
*he tesung program that go beyond the
nminal jusuce svstem to the general
community

Once comprehensive testing had begun.
it quickly became apparent that the
extent of drug abuse was far greater than
anyone had imagined. Nearlv two cut of
everv. three arrestees 1s a drug user

The testing also reveaied that the nature
of the drug problem had shifted. While
heroin addiction was still significant. the
number of defendants testing postiive
for PCP was far greater—35 percent
compared to 16 percent. Cocaine use
was on the nise and eventually eclipsed
both opiate and PCP use as the drug of
choice. (See Figure 3.)

Only after this program was imtiated did
the city government beg)n 10 reaiize the
extent of PCP and cocaine use in the
community This in turn has led to both
a redirecuon of the city s treatment
resources and a substantial increase in
the funds appropnated for public educa-
tion and drug abuse treatment.

Legal 1ssues

Drug testing 15 an 1ssue much 1n the news
and 1s often the subject of legal or
constitutional challenges. Thus. the
expenence of the Distnict's drug testing
program with respect to legal chailenges
1s useful for other junsdictions to know

The program has faced challenges. That
it 1s still in operation after 24 years s
due in no small part to the care with
which the program was set up. Most of
the legal i1ssues fail into three categones.
These are:

| The constitutionality of collecting
unne sampies.

2. Challenges to the reliabilitv of the
technology

3. Challenges based oa chain of cus-
tody

The first 2nd most imporant 1ssue deals
with the adrmissibility of test results.
There 1s a very tmportant limstation on
the use of the drug test. When samples
are first collected in the courthouse
celiblock. arrestees are told that the:r test
results wiil be used on!v for determining
appropnate conditions of release.
Consistent with statutory guidelines
governing the use of information in the
Agency s {iles. the results are nor
adrmussibie on the 1ssue of guilt. Sincea
positive drug test 1s not used to convict
the defendant of anv crime. the 1ssue ot
self-incnimination does not anise. There-
fore, challenges raised 1n other contexts
have been aveided.

Once the individual 1s arraigned on the
cnmunal charges. judges have broad
discretionary power to set and entorc
conditions ot release. And thev have
been quick to convene show cause
heanngs to determine :f the detendant
should be tound n contempt ot count
when the condiuons are violated. Inthis
context. the Agencv trequentiv finds

Figure 3.

Arrestees who tested positive for opsates, cocaine, or PCP (Based on 34.687 total tests)
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Chief Judge Fred B. Ugast has spearheaded
task force efforts to ensure adequate drug
treatment services for defendants in
Washington. D.C.

itself 1n court to respond 1o challenges
to either the reliability ot the tesung
procedure or o the chain of custody
question.

The question of the reliabiiitv of the
Emut technoiogy has been carefully
scrutimzed 1n at least one lengthy
proceeding where expert witnesses were
brought in for several days of 1esumony
(For a general discussion of drug testing
technologies, see “Testing to Detect
Drug Use.” TAP Alerr. Nationai Insttute
of Jjusuice.) Since the program uses the
statjonary equipment (as opposed to the
less reliable portabie equipment) and
follows all of the manufacturer s proce-
dures for calibrating the instrumentation
and reconfirming every positive test
result. the program has withstood every
legai chalienge on reliability grounds.

Chain of custody is another 1ssue
frequently lingated in drug tesung
situations. As a resuit of careful proce-
dures, numerous checks and double-
checks. and the fact that the unine sample
goes almost immediately from the
defendant to the testing equipment next

door the :nformation has never been
invalidated on the grounds of sloppv
chain of custodv procedures.

Program operating costs

The cost of setting up and operaung a
comprehensive drug testing program In
a cnminal justice context depends on a
variety of factors. For how many drugs
does the junsdiction wish to test?
Obviously, a screen for five drugs like
thatemployed in the Distnict of Colum-
bta does cost more than screeming for
two or three drugs. How much tume 1s
available to anaiyze the unne sampies”
[f a large number of samples must be
processed quickly more staff and more
equipment wiil be needed. Will the drug
testing facility remain open dunng
extended hours to accommodate re-
leasees with jobs or other commutments?
What kind of management information
system exists to maintan the test results
consistent with the highest standards of
data mntegnity”? Will the drug detection
program provide related services to the
court, such as referrals to treatment
facilines? All these issues must be
addressed before armving ar a realistic
assessment of the costs of operaing such
a program.

The costs of running a drug tesung
program can be broken into four
categones of expenses: the testing
equipment. the recordkeeping sysiem.
chemical reagents. and staff.

Tesung equipment s availabie from
several manufacturers in a vanety of
configurations. The nstrumentation
chosen by the Pretnal Services Agency
was purchased at 2 pnce ot approxi-
mately $16.000 per unit.

The costs of maiataining an efficient and
easily accessible informanon system
should not be underestimated. in the
Distnct of Columbia, the Agency
modified its existing mainframe com-
puter system to ‘handle tts information
necds. Smaller junsdictions might find
personal computer-based systems
feasible.

About half of the program s operating
budget 1s allocated to personnel. The
unit 1s open {2 hours per day 6 days
per week. The other haif of the annual
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budget goes for chemical reagents and
associated items needed to do the actual
tests. For the five-drug screen emploved
by the program. the cost in chemucal
reagents and supplies 1s approximatelv
$7.00 per test. which includes the cost
of reconfirming positive results.

[n considenng costs, areievant question
1s: What does it cost nor to lave adrug
tesung capability? Providing judicial
decistonmakers with accurate data 1s
certainly a vailue. And, as the research
has indicated. data on drug use are
perhaps the most relevant pieces ot
information because thev correiate so
strongly with those tactors uppermostin
a judge s mind—nsk ot flight and
likelihood of rearrest.

As the Nl-sponsored research has
demonstrated. drug users are substan-
uallv more fikelv to be rearrested than
nonusers. Shouid judges make rejease
decisions without this information?
Should judges have (o reiv on what the
defendant chooses to divulge. without
scienafic venfication. knowing that
most of the problem will go undetected”
Finallv having documented the value ot
regular drug tesung as an “earlv wam-
ing” svstem of troubie. do we reallv
want (o continue operating in the dark”’

A final pownt on costs: most cnminal
justice svstems are operating within tight
local budgets. The tact that almost everv
Junsdiction 1s facing a jail crowding
cnisis does not make the sttuanon anv
easier While a program such as the
Dristnict s 1s no panacea tor either the
drug probiem or the jail crowding
probiem. it does strengthen the svstem
of conditional release—a necessarv
prerequisite tor any strategy (o reduce
Jail crowding.

in the Distner ot Columbia. the Jdrug

detection program ot the Pretnal Serv-
ICEs AgEeNncy was >een Is 30 important
that 1t 1y now operating with tull local
funding. There has been an unequivogal
determination that the program. while
not cheap. 1s less expensive than the

alternative ot nor haviag one.




APPENDIX E

Department of Corrections: Pilot Program
for Pretrial Services for Misdemeanants
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PILOT PROGRAM:

PRETRIAL SERVICES
FOR

MISDEMEANANTS

DEPARTMENT OF CORRECTIONS JULY 8, 1988
Division of Adult Community Corrections
Community Alternatives Office
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Introduction

The PreTrial Services Program for Misdemeanants 1s part

of the Governor's recently announced package of alternatives
to ease overcrowding 1n local jails. The pretrial option

has received support from the Virginia State Crime Commission,
the District Court Services Steering Committee, and the
Sheri1ff's Conference on Overcrowding.

The main objective of this program 1i1s to provide the General
District Court Judges and the Commonwealth Attorneys with
appropriate information to make release decisions. The goal
1s to enhance public safety by providing assurances that
offenders who are dangerous remain 1in jail pending trial,
and those that are considered unlikely to reoffend while

in the community are released. Another objective 1s to
provide a mechanism whereby failure to appear rates are
drastically reduced, thereby saving court costs 1n 1issuing
capiases and processing offenders.

The project assumes that General District Court Judges are
releasing as many misdemeanants as possible with little or
no information. The review of the offender in this program
occurs when the Judge has made the decision to hold the
offender 1n jail pending trial.

The Department of Corrections contact for further information
on this pilot program 1is:

Mr. C. Ray Mastracco, Jr., Deputy Director
Virginia Department of Corrections
Division of Adult Community Corrections
P.0. Box 26963

Richmond, Virginia 23261

804-674-3107

Or

Ms. Dee Malcan, Chief of Operations
Virginia Department of Corrections
Division of Adult Community Corrections
P.O. Box 26963

Richmond, Virginia 23261

804-674-3242
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PROGRAM DESCRIPTION

The basic concept evolves around direct participation of

the Commonwealth Attorney's office. Localities to participate
were selected based on overcrowding, pretrial population size,
interest from Commonwealth Attorneys, and a need to pilot

in each area of the state, both 1n urban and suburban areas.

The basic model calls for a Pretrial Investigator to be housed
1n the Commonwealth Attorney's office. This Investigator
provides case file management for court processes, conducts
background checks, recommends release or no release (with or
without any special conditions) to the Commonwealth Attorney,
and 1s the court liaison regarding docketing the cases 1in

this program.

If released, the offender will be released to a Community
Survelllance Officer who will make face to face contact
every two weeks and telephone contact on alternate weeks.
The Officer will conduct drug/alcohol screening once

a month, 1f ordered by the Court as a condition of release.
The Officer also provides written and verbal reminders to
the offender of the pending Court date during the pretrial
pericd.

The Community Surveillance Officer will maintain a running
record of contacts, drug test results, and any reports

needed by the Commonwealth Attorney. When the case 1s
scheduled for trial, the Officer will send a copy of these
reports to the Investigator. Upon completion of the pretrial
period, the Officer will submit a data form on the case to
Corrections as part of the evaluation process for the pilot
program.
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SITES SELECTED

The following areas have been selected based on the criteria
discussed 1n the introduction:

ARLINGTON COUNTY

CHESTERFIELD COUNTY

CITY OF NORFOLK

PRINCE WILLIAM COUNTY

CITY OF ROANOKE(to be combined with the

County of Roanoke and the City of
Salem)
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GENERAL PLAN OF ACTION TO IMPLEMENT PROGRAMS

MEET WITH COMMONWEALTH ATTORNEY(S) AND SHERIFF(S) TO DESIGN
PROGRAM AND PROGRAM OBJECTIVES.

COMMONWEALTH ATTORNEY AND SHERIFF TO GAIN LOCAL SUPPORT

FOR THE PROGRAM (JUDICIAL, LOCAL GOVERNMENT OFFICIALS,
ETC.)-

DEVELOP CONTRACT, BUDGET, EVALUATION CRITERIA, FUNDING
MECHANISM AND ACTION PLAN.

REVIEW PACKAGE WITH CRIME COMMISSION STAFF, DOC STAFF,
AND OTHER APPROPRIATE OFFICIALS (ex. contract form
approval from Attorney General's Qffice).

NEGOTIATE, SIGN AND IMPLEMENT CONTRACT.*
*Community Surveillance Officers will be hired
1n accordance with caseload size.
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