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STUDY OF THE NEED FOR ADDITIONAL AUTHORITY

FOR CRIMINAL PROSECUTION OF SUSPECTED ABUSE IN

FACILITIES FOR THE MENTALLY DISABLED

EXECUTIVE SUMMARY

Senate Joint Resolution No. 52 requests that the

Department of Mental Health, Mental Retardation and

Substance Abuse Services (DMHMRSAS) study, in conjunction

with other appropriate state Agencies and Associations,

the need for additional authority to facilitate the

criminal prosecution of those individuals accused of the

abuse of patients or residents in facilities for the

mentally ill and mentally retarded. A Work Group composed

of representatives from seven agencies and associations

met to consider the issues and a1ternatives. The Work

Group also held open meetings in five locations around the

state to solici t comments from consumers, professionals

and families of the mentally disabled.

Findings

The Work Group finds that:

The clients f vulnerability arises not from the

severity of the handicapping condition, but from

the clients' dependence on the caretakers who may

also be the abusers.
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DMHMRSAS employers must take seriously their duty

to report abuse and that reporting must be

encouraged.

The current definition of abuse used by DMHMRSAS

is so broad that it may serve as a deterrent to

reporting and thus to an effective system of

protection.

The role of the DMHMRSAS Advocates in monitoring

the administrative implementation of a program to

prevent and/or respond to abuse should be

expanded and reinforced.

staff must be well trained and must substantially

agree that the sanctions for abuse are reasonable

given the act committed.

staff are discouraged from reporting if personnel

actions are not upheld in the appeal process.

Despite the statutory reference to "written

policy" as a basis for upholding termination, a

number of circuit courts appear to be unwilling

to uphold terminations based solely on the

Departmental Instruction.

The alleged lack of competency of some patients

or residents to testify and sUbject themselves to

cross examination, limits the practicality and

value of additional criminal legislation.
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The current criminal statutes provide the

necessary degree of punishment for those

convicted of physically abusing clients.

Recommendations

Acting on the Work Group's recommendations, DMHMRSAS will:

Adopt a modified definition of abuse.

Revise the related Departmental Instructions.

Recommend inclusion of the definition of abuse in

the Regulations promulgated under 37 .1-84.1 of

the Code.

Update the Interdepartmental Agreement with the

Department of Social Services.

Recommend the addition of specific reference to

the right to be free from abuse to 37.1-84.1 of

the Code.

Recommend that no additional Code authority be

established for the criminal prosecution of

abuse.
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SENATE JOINT RESOLUTION NO. 52

Requflstin6 that th. Department 01 M."ta/ Health. Mental Retardation and Sub.stance
Abu8f1 Services stud.v the crIminal prosecution 0/ individuals who abuse patients or

residents 01 stat. facilities lor the mllntally handicapped.
, Agreed to by the Senate, February 2, 1988

Agreed to by the House of Delegates, March 9, 1988
WHEREAS, the Department ot Mental Health, Mental Retardation and Substance Abuse

Services is extremely concerned about the well-being of patients and residents of state
mental health facilities and training centers: and

WHEREAS, the mentally handicapped, by virtue ot their unique disabilities, are
vulnerable to instances of physical and emotional abuse: and

WHEREAS, at present. no statutory authority exists to define patient and resident abuse
in the Commonwealth; and

WHEREAS, the state employees' grievance procedure requires that the final decision in
cases of patient and resident abuse be determined by the circuit court; and

WHEREAS, the definition of abuse may differ between administrative policies
promulgated by the Department, and the definitions utilized· by the court in adjudicating
cases of patient and resident abuse: now, therefore. be it

RESOLVED by the Senate, the House of Delegates concurring, That the Department of
Menta) Health, Mental Retardation and Substance Abuse Services is requested to study the
need for additional authority to facilitate the criminal prosecution of individuals accused of
the abuse of patients and residents in facilities tor the mentally ill and mentally retarded.

The Department is requested to conduct the study in cooperation with tiJ.e Office of the
Attorney General of Virginia. the Department for the Rights of the Disabled, the
Department of Social Services, the Executive Secretary of the Supreme Court, and the
Virginia Association of Commonwealth's Attorneys.

Upon completion ot the study, the Department shall report its findings to the Governor
and the 1989 Session of the General Assembly as provided in the procedures of the
Division of Legislative Automated Systems for processing legislative documents.
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INTRODUCTION

Senate Joint Resolution No. 52 (SJR 52), agreed

to by the 1988 Session of the General Assembly, requests

that the Department of Mental Health, Mental Retardation

and Substance Abuse Services (DMHMRSAS, also referred to

in this report as the Department) study the need for

additional authority to facilitate the criminal

prosecution of those individuals accused of the abuse of

patients or residents in facilities for the mentally ill

and mentally retarded. The study was conducted in

cooperation with the Office of the Attorney General of

Virginia, the Department for the Rights of the Disabled,

the Department of Social Services, the Executive Secretary

of the Supreme Court, and the Virginia Association of

Commonwealth's Attorneys. In addition, the Department

invited a representative of the Department of Employee

Relations Counselors to participate.

The basis for the study stated in SJR 52, is "the

need for additional authority to facilitate the criminal

prosecution of individuals accused of the abuse of

patients and residents. 1f This statement is premised on the

assumption that current authority is insufficient, and

that individuals who are accused of abuse can neither be

removed from employment nor prosecuted under the law. To
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understand the parameters and nature of the problem it is

important to recognize that Virginia is not alone in its

endeavors to strengthen the protections afforded the

mentally ill and the mentally retarded. The Patient Abuse

Working Group of the National Association of Attorneys

General and the Legislative Committee of the National

Association of Medicaid Fraud Control units jointly

published Guidelines for Legislation to Prohibit Patient

and Resident Abuse in May ,1988. Because of the general

relevance to the entire effort of SJR 52, the Guidelines

are appended. (See Appendix A) This effort, commissioned

in response to a growing national concern, is designed to

produce legislative guidelines to address the issue. The

guidelines make clear that the constitutional rights and

protections of the accused complicate the issue of whether

additional legislation would facilitate criminal

prosecution.

A recent interagency symposium on abuse and

neglect coordinated by the New York state Commission on

Quality Care drew nearly 700 people from all across the

country. In his address before the group, Clarence J.

Sundram, Chairman of the Commission said, "The lack of

consistent definitions of what conduct is considered abuse

and neglect can leave staff confused and bewildered,

particularly since many facilities are covered by more

than one set of laws or regulations."

- 2 -



Currently in Virginia there are sixteen

facilities operated by the DMHMRSAS serving approximatley

6100 clients daily. Forty Community Services Boards serve

an additional 19,000 clients annually in residential

programs. section 37.1-84.1 of the Code of Virginia

requires that the state Mental Health, Mental Retardation

and Substance Abuse Services Board promulgate rules and

regulations to assure the rights of patients and residents

in facilities operated, funded or licensed by the

Department. Therefore, both community and facility

programs are affected by the recommendations of this

report.

The Department's relative difficulty in defending

its personnel decisions in circuit court appears to arise

in part from the absence of a clear definition of abuse in

the Code • Definitions of abuse appear in Sections

63.1-55.2 and 63.1-248.2 of the Code. These sections

govern adult and child protective services. The current

Departmental Instruction defines abuse differently than

these Code provisions and has been in use since 1976. (See

Appendix B) The courts seem particularly unwilling to

affirm termination of long-term employees based solely on

the definition of abuse in the Instruction.

Several factors impact upon the ability of the

Department to effectively manage the removal or criminal

prosecution of an abusive employee. First, the burden of

proof, i.e. proof beyond a reasonable doubt, required for
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successful criminal prosecution is difficult to carry,

particularly given the actual lack or presumed lack of

competency of the primary witness (victim). Second, the

Grievance Procedure for state Employees, which affords

protection to the vast majority of the approximately

11,000 employees who work for DMHMRSAS, places the

authority to hear the final appeal by an employee of

termination for abuse in the circuit court rather than a

three member panel. Not every employee terminated for

abuse files a grievance under the Grievance Procedure for

state Employees. In instances when a grievance is filed,

however, the agency is only successful in having its

action upheld in approximately 50% of the cases.

Therefore, the major issues involved in the study

are:

1. There is no statutory definition of abuse that

specifically governs the abuse of patients and

residents in state facilities for the mentally ill or

mentally retarded. The problem occurs in the fourth

step of a grievance procedure, when the case is heard

in circuit court. In such cases, the jUdge has only

the statutory definitions of abuse that are found in

the sections of the Code governing protective services

for children or adults, sections 63.1-248.2 and

63.1-55.2 respectively.
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2 . The prosecution of cases of abuse of c1 ients in a

facility operated, funded or licensed by DMHMRSAS is

very difficult. In many cases, the only witnesses to

the act are the victims themselves or other clients.

Their testimony is often challenged and discredited by

defense attorneys and is, in fact, frequently of

questionable validity. In the absence of other

competent witnesses or strong physical evidence,

prosecution is often declined by the Commonwealth 1 s

Attorney. Recent cases involving the suspected abuse

of several profoundly retarded and non-verbal clients

were not prosecuted, causing extreme frustration for

both families and facility management.
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METHODOLOGY

Work Group

A Work Group composed of representatives of the

Office of the Attorney General of Virginia, the Department

for the Rights of the Disabled, the Department of Social

Services, the Executive Secretary of the Supreme Court,

the Virginia Association of Commonwealth's Attorneys, the

Department of Employee Relations Counselors and the

Department of Mental Health, Mental Retardation and

Substance Abuse Services met on five occasions to discuss

and analyze the issues raised by the Resolution. Drawing

upon their own experience and that of their collegues, the

task force members carefully reviewed both administrative

and legislative actions that would best protect the

clients we serve.

The Work Group solicited recommendations from a

variety of sources both formally and informally, including

staff of the Department, Facility Directors of both mental

health and mental retardation facilities, and from the

jUdiciary.

Ope11 Meetings

In order to gather the broadest possible

representation and information from a variety of sources,

the Work Group chose to have open meetings in five

localities around the state. Notice of the meetings was
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prominently displayed in the DMHMRSAS Facilities. A

letter announcing the meetings was sent to all families of

the current patients and residents in every state

Facility. Regional representatives of the Department of

Social Services and Commonwealth' s Attorneys were also

invited to participate.

The members of the Work Group who participated at

the meetings invited anyone present to comment on the

current process for handling cases of abuse. Participants

were asked to discuss whether additional authority was

needed for criminal prosecution of those charged with

abuse. Written comments were also accepted.
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FINDINGS

The findings of the study will be described under

three main headings. Because of the nature of the issue,

a number of topics for consideration will be discussed

under more than one heading.

The Goal of Maximum Protection

The ultimate goal of the General Assembly in

agreeing to SJR No. 52 is to create an environment that

affords maximum protection to the severely mentally

disabled persons that the Department serves in both its

facilities and in the community. It is recognized that

the clients are particularly vulnerable to instances of

physical and emotional abuse. The finding of the Work

Group is that the clients' vulnerability arises not from

the severity of tbe handicappinq condition, but from the

clients' dependence on the caretakers who may also be the

abusers.

In order for the system to work to the advantage

of the clients and afford the protection which they

deserve, the Work Group finds that all Departmental

employees must take seriously their duty to report abuse

and that reporting must be encouraged. This is, at best,

an obvious statement, however, it underscores the need to

consider the effect of any recommendation on the

willingness and ability of patients, residents, staff
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and/or relatives to report circumstances or events which

they feel to be potentially abusive.

The Work Group also finds that the current

definition of abuse used by the Depar.tment is so broad

that it may serve as a deterrent to reporting and thus to

an effective system of protection. The breadth of the

definition is likely to pose particular problems where

there is only a single disciplinary sanction for abuse,

i.e., anyone found to have abused a client is terminated

from employment. The Work Group heard frequently from

parents and other relatives during the Open Meetings that

they do not perceive all of the actions described by the

current definition as equally serious or damaging. In

addition, the data which reflects the ability of the

Department to successfully prosecute using current

criminal statutes and/or remove an employee and sustain a

grievance action through the circuit Court clearly show

that some staff actions, e.g., verbal abuse, are not as

heavily weighted by the courts.

Administrative Considerations

Two main themes ran through both the Work Group

discussions and the comments from the Open Meetings.

First, that an effective system of protection must be

sUbject to external review. Second, that the system will

only be as strong as the weakest link allows.
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The DMHMRSAS Human Rights program has evolved

into a sophisticated and dynamic program in the last ten

years. The Work Group finds that the role of the

Advocates in monitorinq the administrative implementation

of a program to prevent and/or respond to abuse should be

expanded and reinforced. In addition, the work, already

in progress to redefine the interagency agreement between

the Department of Social Services and DMHMRSAS, should be

brought to an early conclusion in light of the

recommendations of this report.

The second theme was more difficult to define in

operational terms. The success of the system in

preventing abuse is clearly dependent upon the willingness

of the staff, who are the primary "monitors," both to

report incidents which appear to be abusive and to

cooperate with the investigative process'. The Work Group

finds that staff must be well trained and aqree that the

consequences that flow from any report of abuse are

reasonable given the act committed. The second finding is

that staff are discouraged from reporting if personnel

actions based on such reports are Dot upheld i.e., if the

employee is likely to be restored to duty following action

by the court.

All the material and information gathered by the

Work Group leads to the conclusion that the current

process is dependent upon the Circuit Court's recognizing

the Department t s definition of abuse which appears in
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Departmental Instruction No. 33. In considering a

grievance, in accordance with section 2.1-116 of the Code,

a termination shall be upheld unless shown to have been

unwarranted by the facts or contrary to law or written

policy. The decision of the court shall be final and

binding.

Despite the statutory reference to "written policy" as

a basis for upholdinq termination, a number of circuit

courts appear to be unwilling to uphold terminations based

solely on the Departmental Instruction. Courts that

choose then to turn to the Code for support find the only

statute written applies to child or adult protective

services, Sections 63.1-248.2 and 63.1-55.2 respectively.

These sections define abuse, however, the definitions do

not afford adequate protection to mentally disabled

individuals in residential care facilities. Thus, when a

court looks principally to the Code for guidance, it is

frequently forced to acknowledge management I s compliance

with the Department's Instruction, but yet reverse

management's action due to the lack of a specific

applicable definition of abuse in the Code. The Work

Group recommends that section 37.1-84.1 of the Code be

amended to require the promulgation of regulations

defining abuse. This will affirm the basic right to be

protected from abuse for individuals residing in

facilities operated, or licensed or funded by the

Department. It will also provide stronger guidance to the
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court, and extend the protection from abuse to both

facility and community clients.

criminal Prosecution

The fundamental difficulty in developing

recommendations for legislation which would facilitate the

criminal prosecution of individuals accused of abuse is

the need to balance the rights of the accused with the

need to protect the clients. An accused person retains

all of his constitutional due process protections and

presumption of innocence in any criminal proceeding. The

standard of "beyond a reasonable doubt" requires a high

level of proof to convict an accused person of a crime.

It is the adversarial nature of our justice

system which highlights the vulnerabilities of our

patients or residents who act as accusers when abuse is

prosecuted in a criminal setting. The alleqed lack of

competency of some patients or residents to testify and

sUbject themselves to cross examination limits the

practicality and value of additional criminal legislation.

The most important persons who protect patients

or residents from abuse are the care givers at the

facilitites. The caring for and protecting of patients

or residents is a very difficult task which requires

patience and cooperation. A consistent theme at all the

open meetings was that ·an additional criminal sanction

would be counter-productive to the need for reporting and
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cooperating with investigations into abuse. There is a

general consensus that the current oriminal statutes

provide the necessary degree of punishment for those

convicted of physically abusing the patients or residents.

However, the more effective means of protecting patients

or residents against all abuse is the strengthening of the

administrative sanctions against care givers who fail to

meet their responsibilities to provide appropriate care.
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ADMINISTRATIVE ACTION

Based upon the recommendations of the Work Group,

the Department has:

1. Adopted the following modification of the current

language as the definition of abuse:

Abuse means:

a. physical acts such as hitting, kicking,

scratching, hair pUlling, pinching, choking or

slapping, or any type of inappropriate striking

or touching;

b. coercion, threats or intimidation which are

statements or actions that would evoke fear in a

reasonable person or that could reasonably be

expected to evoke fear in the patient or

resident;

c. neglect in care which is the failure to provide

treatment, care, goods or services necessary to

the health, safety or welfare of a patient or

resident;

d. statements or actions which would humiliate,

demean or exploit a patient or resident;

e. condoning or permitting the abuse of a patient or

resident.
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2. Revised Departmental Instruction No. 33 as shown in

Appendix B and rescinded Departmental Instruction No. 63.

All staff employed by the DMHMRSAS shall receive training

at employment and at least biennially thereafter in the

prevention and detection of abuse in the context of the

Human Rights Program.

3. Recommended inclusion of the definition of abuse as

part of the Rules & Regulations To Assure The Rights Of

Residents Of Facilities Operated By The Department of

Mental Health, Mental Retardation And Substance Abuse

Services promulgated under the authority of 37.1-84.1 of

the Code. The regulations applicable to facilities

operated by DMHMRSAS are currently under revision.

4. Recommended selective revision of the Rules &

Regulations To Assure The Rights Of Clients In Community

Programs Licensed Or Funded By Department Of Mental

Health, Mental Retardation And Substance Abuse Services to

incorporate the definition of abuse.

5. Updated the Inter-departmental Agreement with the

Department of Social Services.
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RECOMMENDATIONS FOR LEGISLATIVE ACTION

Based on the findings of the Work Group, the Department

recommends:

1. The addition of the following language to Section

37.1-84.1 of the Code of Virginia (1950), as amended:

Section 37.1-84.1. Rights of patients and residents. ­
Each person who is a" patient or resident in a hospital
or other facility operated, funded, or licensed by the
Department of Mental HealthL Mental Retardation and
Substance Abuse Services shall be assured his legal
rights and care consistent with basic human dignity
insofar as it is within the reasonable capabilities
and limitations of the Department or licensee and is
consistent with sound therapeutic treatment. Except
as may be limited on the basis of legal incompetence
as adjudicated by a court of competent jurisdiction,
each person admitted to a hospital or other facility
operated, funded, or licensed by the Department shall:

1. Retain his legal rights as provided by the state
and federal law;

2. Receive prompt evaluation and treatment or
training about which he is informed insofar as he
is capable of understanding;

3. Be treated with dignity as a human being and be
free from abuse;

4. Not be the sUbject of experimental or
investigational research without his prior
written and informed consent or that of his
guardian or committee;

5 . Be afforded an opportunity to have access to
consultation with a private physician at his own
expense and, in the case of hazardous treatment
or irreversible surgical procedures, have, upon
request, an impartial review prior to
implementation, except in case of emergency
procedures required for the preservation of his
health;

6. Be treated under the least restrictive conditions
consistent with his condition and not be
sUbj ected to unnecessary physical restraint and
isolation;
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7 • Be allowed to send and receive sealed letter
mail;

8. Have access to his medical and mental records and
be assured of their confidentiality but,
notwithstanding other provisions of law, such
right shall be limited to access consistent with
his condition and sound therapeutic treatment;
and

9. Have the right to an impartial review of
violations of the rights assured under this
section and the right of access to legal counsel.

The state Board of Mental HealthL Mental Retardation
and Substance Abuse Services shall promulgate rules
and regulations relative to the implementation of the
above after due notice and public hearing as provided
for in the Administrative Process Act, Chapter 1.1:1
of Title 9 (Section 9-6.14:1 et seq.) of this Code.

The Board shall also promulgate rules and regulations
delineating the rights of patients and residents with
respect to nutritionally adequate diet, safe and
sanitary housing, participation in nontherapeutic
labor, attendance or nonattendance at religious
services, use of telephones, suitable clothing, and
possession of money and valuables and related matters.
Such latter rules and regulations shall be applicable
to all hospitals and other facilities operated,
funded, or licensed by the Department of Mental Health
L Mental Retardation and Substance Abuse Services but
such hospitals or facilities may be classified as to
patient or resident population, size, type of
services, or other reasonable classification.

2. No additional Code authority be established for the

criminal prosecution of abuse.
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GUIDELINES fOR LEGISLATION TO PROHIBIT PATIENT AND RESIDENT ABUSE

AND

COMMENTARY

National Association of Medicaid Fraud Control Units
Legislative Convnitt.8

and
National Association of Attorneys General

Patient Abuse Working Group

NAAG Working Group:

Honorable Ken Eikenberry, Washington. Chairman
Honorable Linley E. Pearson. Indiana
Honorable·St8v8 Clark. Arkans.s
Honorable Jeffrey Arnestoy t Ver~ont

NAWCU Drafting Committee:

Mike Carpenter, North Carolina. Chairman
PaulCova', Ohio
Russ Stoddard, Alabama
Michael Schwartz, Washington

May. 1988
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CtJlDnlNES FOR LEGISLATION TO PROHIBIT

PAnENT AND R2SIDENT ABUSE

AND

COMMENTARY

r1l,rtufllclfOll

Reapondlng to tn. growang natIonal concern about patient and resident abus•. th. Ltg,sla­

tive commU•• of· the NationaJ Association of MecJjcaJdFraud Control Units (NAMFCU) in con­

junction with the Patient Abuse wcn"g Group of the NationaJ Association of AttOMeys Oeneral

(refwred to jointty I' "1he corrvnatt•••• '"/rll). comrnlsi~ thit effort to produce legislative

guideln•• to aden•• this i'nportant subject. While. number of statts have legislatld ., this area

ov. the Ja'i several -years. others have not. ,••v'"; de$)endant i1dviduaJ. protected only'by
I

tradtlonal crft*aaJ IawL

Both the NAAG Workng Group and NAP6CU .cknowt.d~. the n••d to formulatespecJaJ

1e9l1atlon to belt prot.ct iKlvidualt who rYlJlt depend on otners for their care and well-being.

WhIe the majority of tho•• ndv'dUaJs and busaness entiti•• that prOVIde csr. to tn••,derly and '

tn. mentdy and physicaly clsabled do 10 ., • quatity maM.r. some do not Meaningful det.,­

rent., lanction.~and rem.d•• fOt pnysicaJ abuse and neglect can be accomplished Without Infr­

inging on ttl. normal and appropriate bus.,.s. and profeSSional practice. of those discnargll1g

their reaponlibity tOl the care 01 otr\ers. With • cle., recogrutJon of the critical .mportance ot

protKU1g the elderly and nftrm to tn. tul extent of the law, these guIdelines are proposed for

the conlkleratlon. anatylia. and adoption by the varIOUs sl.t••.

A.I.arch dlsclos•• that t". laws of those state. who have enacted specific statutes are

far from uriform. Some states hive adopted comC2r.".nSlve laws, however, most stat.s have

not done 10. FOI exampl., th. lawl of sav.raJ statl' pronJt).t II1tentionaJ assaultive b.".vior but

fd to .d~.tely addr••s cr;"w,aJ "egeCt. In otne". tn. rick of I proper reporting system for

Ilegatlona of abu'. and negtect cre--ents. 01 It I•••t IITtpl"S. an approoriat. criminal justlCI

r••pon... ConVetlety. som. Itatl. n&'Ie adequate repcxtJn9 laws bullU1deqult. criminal sane-
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tlons.. In short. there is substantia' variation among the states ,n the protectIons prOVided to

patients and residents who are the victims of abuse.

These gUidelines are designed to provtde to states without relevant laws a framework

upon which to base proposed legislation. In states that also have inadequate statues, portions of

these guidelines may serve to address existing shortcomings. The guidelines are deliberately

broad and encompassing. It is expected that their scope and language will be tailored to meet

the specific problem areas existing in each state. Considerable care must be taken to incor·

porat. the proposed provisions with any existing state protections afforded to patients and

residents. For example, it is assumed that .ach state has appropriate statute. for the punish­

ment of major violent crimes (_.,. murder. rap., sexuaJ offense. etc.) regardless of the st~tus of

the victim. If existing protection is inadequate, or if incr.ased protection is sought for pattents

. and residents of • car. 'aciDty. a corresponding eHort should be made to revise those statutes

accordingly.

The guideline. encompass some nine .ections: definitions; offense. of patient and reSident

abuse and exploitation; reporting requirements; coOateral consequence. (license revocation or

suspension); treatment in conformance with right to natural death; treatment based on consent

or reHgious belief; civD cause of action; severabiDty; and, no repeal nor prectusion prOVISions. The

committ•• has included ••eparate commentary addressing each section of the gUidelines.

Again. it should be emphasized that the scope of the guidelines is purposefully broad reQUlr,ng

that attention be focused toward the consideration of individual prOVisions With the unique cir­

cumstance. existing in each state considering the enactment of legIslation in this area.

Sectloa 1: D~/lnll'O"$

The terms used throughout the Guideline. to Prohibit Patient and ReSident Abuse have as

their definition the meanings ascribed to them by common usage, except when defined there,n.

As to the defined terms, the object was to allow each adopting state to integrate thIS legIslation
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Into ItS eXisting crimk1aa code by providing alternative wordings on Its specific prOVISions. For

example, the definition of ··abus.·t provide. for adopting states the choice of whether physical

-
"pain", physical "injury" or physical "harm" is to be the standard used to define this term. A state

may thus choose the term that best comports with the standards it has already adopted with

respect to other criminal acts of an assaultive nature. It is believed that the desired integration

will be more r••dUy achieved when the terms selected by a particular state for use in thelegisla­

tion are terms that have already been defined through the adopting stat.'s statutory or case law.

In order to accompUsh this, the guideline. provide for alternative word choices in numerous provi­

sions of thi.legislatlon. (E.,.llluly ID Icould: r.t:kJ.nJYlcuJpdbl6 Mrlll.~'; etc.)

The .ame desire to integrate the guidelin.. into the existing law of a particular state

"
require. deference to existing law regarding the definitions of severaJ specific terms. The com-

mitte. beD.ve. that many of the terms used in the guidellnes'have b••n defined by each state's

'egislature or judiciary and that adoption of the.e guideline. as legislation may be more Ukely if

they do not carry definitions foreign to a particular state. For the reason the terms "assault",

"knowingly·, "physicaJ harm", "psychological harm", "recklessness" or "culpable n.gUg.ne." and

"serious physical harm" were thus 'eft undefined. Each adopting state is encouraged. ther.fore,

to incorporate its definitions of the.e terms when considering '.gislation based on the.e guide­

lines.

The term Mabus.- has been defined to encompass a variety of acts likely to threaten the

physical or psychological weU-being of patients and residents of car. 'acilities. The definition

include. acts which constitute assault and battery under existing state law, as weU as acts

which constitute the i1fllction ot physicaJ or psychological injury. In some states, assault statute.

require that a high degree of physicaJ harm be shown in order to constitute the offense. To avoid

excluding from the scope of these guidelines lesser assaults than would satisfy the elements of

such statute•• the guidelines include subsection (1)(b) to Section 1. With the inclusion of this sub­

section, any knowing or reckless/culpably negligent conduct which inflicts harm or Which could
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Inflict harm is within the scope ot the prohibitions of the gUidelines. As Indicated, proper use of the

guidelines requires consideration of each state's individual circumstances and needs. In this area.

state. may choose to include or omit the concepts/language of (1 )(a) and/or (1) (b) depending on

these particular n••ds.

Subsections (' )(b) and (1 )(c). both address physical conduct that causes. or is lik ely to

caus. physical or psychologIcal harm. Through the use of the included qualifying language.

health care provider. performing their legitimate duties/functions wiD not be subjected to criminal

accountability where such duties/functions may have caused incidentaJ pain or discomfort. An

examp'.: insertion of an intravenoua tube can be pUfut • resident or patient could complain or

even demand criminal charges fOt "conduct which cause. physical pai1-: under the language of
,

the.e subs.ctions~ however. such. complaint would be unfounded, for the conduct would

clearly faD within the exception for Mtrea,tment or care... in the furtherance of the health and

safety of the patient or resident-. The conduct which caused the Para. the insertion of an\ I-V

tub., should obviously not be, and under this language could not be. grounds for • criminal com­

plaint.

The term Mabus." also covers. under subsections (1)(d) and (1)(8), conduct which consti­

tute. the failure to provide a patient or resident with sufficient care. including that which is war­

ranted by his condition or the plan of car. prescribed by his physician. These provisions encom­

pass conduct which. in some stat.s, is labeled criminal neglect. The object in including these pro­

visions was to make nonfeasance with respect to patients and residents of care facilities a cnml­

nal offense. As the elderly or disabled become more dependant on others for their care. It

becomes increasingly important for individual. who accept the position of trust as caregIvers to

the n••dful to be held accountable for negtecting those in their charge, Failure to provide the

care and treatment nece.ssary to maintain the wefta,. of those who depend on that care is every

bit as dangerous and harmful as intentional assaultive behavior. These sections set forth the

principle that such acts of neglect be treated accordingty.
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AdditionaUy, the term u abUS8'\ In subsection (1}(f). refers to the lnapproprrate use of a phy­

sical or chemical restraint. medication or isolation. The potential for mISUS& that IS orA~Antedby

the ready availability of physical or chemical restraints and medications In care facility settings IS

great. Numerous cases have been documented where restraants were used because they were

a cheaper method of controlling residents and patients than maintaining adequate levels of

trained staff. This conduct must be prohibited. The guidelines do not criminaJize the proper use ot

these items or practices. Rather, they clearly define the situations in which the use of these

items and gractice. shaU be deemed crimil'laJ·instance. where use is dictated by convenience of

staff or financial considerations of the facility a. oppos.d to use ba••d on the h.alth and safety

of patients and residents.

The definition of the term "car. facility" in subsection (2) was drafted to include the widest

range of faciDtle. in which persons dependent upon others for their h.alth or resident car. n.eds .

might be found. The guideline. express the intention that no distinctions with respect to faciDty

size or type should be made regarding the oftens. of abu.8. Any 01 the forms of harm defined a.

abuse should be made criminal without regard to the particular settings in which they occurred.

Consistency dictate, that identicaJ harms should carry the same criminal penalty in • nursing

home as in a private home or other car. faciDty. This is especially true with regard to non­

institutional settings in light of the fact that there currently exists In many states a policy,

directed by quality of lif. and flnanciaJ considerations, to provide in·~om. car. for as long as

possible and to postpone placing individuals in nursing home. or other institutional settings. As a

consequence, many people who would have been in a residentIal setting, subject to the protec­

tions of regulatory and criminal law, are still at home and without such protection. Accordingly.

the coverage of the term "car. faciUty" was intentionally made very broad. It includes hospitals

and every other type of care faciUty. even private homes.

An additional reason Why states might consider adopting the definition of "car. faciDty" in

the broad form in which it appears relates to the impact that excluding certain facilities mignt

- 23 -



have on the availability of professional staffs. The concern eXists that differenC8$ en crIminal

penalties for the same abusive conduct .b.~.d upon the type of facUity in which it OCcurs might

deter nurse. or other health car. professional. from s••king employment in those facilities to

which such highe, criminal prohibitions would apply. By including the widest range ot car. faclli­

tie. within the definition of "car. facility" this potential problem is eliminated. The record clearly

supports the fact that patient and resident abuse is not confV1ed to institutions.

Exploitation as proscribed by the guideline. and defined in subsection (3) refers to conduct

which is designed to take financiaJ advantage of patients and residents of. care facility. Given

the vulnerabiUty of patients and residents of care faciliti•• to financial nisdeaJlngs by their care­

givers, such conduct should be criminalized. The nclusion of the requirement of express volun-,

tary consent on the part of the pat••nts and residents. or thH repr.sentatlve if incompetent. to

the handDng ot their assets by caregivers provide. protection against coercive or intimidating

behavior. Inclusion of • prohibition agail.t exploitJve behaVIor complements the objective of the

guidelines to provide maximum and comprehensive protection to persons residing in care facili­

ties.

Subsections (5) and (10) define "patient" and "resident" as one who receives .treatment or

r••id•• in a care facility respectively.

Sub.ection (6) deftne. --person- broadly to include not only any natural person but also any

business entity. The guideline. include the concept of vicarious criminalliabinty. This is partlcu­

larty the ca•• in abuse prosecutions predicated upon institutional conduct constituting patient or

resident neglect.

The offen•• ot patient or resident abuse include. both intentional conduct and unintentional

acts performed in a reckless or culpably negligent manner. State. ~sing these guidelines should

look to their own statutory or case law for the term or terms used to describe reckless or crImi-
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nally negligent conduct and substitute this language where approprIate. The gUIdelines are

based on the premise that any law wh.ch specificaUy prohibits patIent abuse must provide penal­

ties for both intentional and reckless behavior.

Within the are. of criminal law, culpabClity and punishment are often determined by a combi­

nation of assessing the pe.rpetrator's state of mind and the amount of harm caused. or which

could have been caus.d, by the perpetrator's actions. The guideline. reflect these traditional

considerations through the use of both of the.e factors in creating the various leve's of culpabil­

ity.

Accordingly. the most sever. form of patient or resident abuse is the intentional infliction of

"serious physical pain/lnjJry/harm- (Subsection (3)(.)1 TNs phiosophy is consistent witt) the

degree of crirninaJity most commonly ascribed to such behavior and parallel. not only enacted

patient abu•• provisions but also most crim•• involving danger to the person. The term "1."0&11

plty,'ctli puli1jJry/harm- denotes an actual physical injJry of • more sever. nature or higher

degr•••

This is distinguishable from ..physical pain/in~ry/harm"which is considered a less serious

injury r.sulting in • les••r degre. of crirni1aJ responsibility. [Subsection (3){b)]. These terms are

borrowed from the statutory language generany encountered in the definitions of assault and

homicide and. occasionaly, in defens•• involving jJstiflcation or excuse. By far. their most com·

mon use is to distinguish degr••• of assaultive behavior. each state should substitute the familiar

term of art normaly used in such instance..

Subsection (3)(b) also include. the intentional infliction of psychological pain/injury/harm as.
a punishable offens8. Several state patient/resident abuse statutes. either enacted or proposed.

contain prohibitions and punishment for psychological harm. Consequently. the gUidelines

include such a provision. Howeve,. in def.rence to the wide range of definitions and terms of art

currently in use in this ar... th. gulde.,e. do not contain a definition ot "psychologlcal
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pain/injury/harm". Therefore, It is contemplated that each state will adopt Its own definition or

objective criteria to accommodate this crovision.

Unintentional conduct is punished pursuant to Subsections (3)(c) and (d). Unintentional con­

duct performed in a criminal. i.e., reckless, crimnally negligent. culpably negligent manner which

results in serious physical harm is punished·to the same degree and to the same extent as the

intentional infliction of physical or psychological harm [Subsection (3)(c)]. This is consistent wIth

the .forementioned discussion regarding trW1I.I r6t1. the nature of the injury, and the weight each

should be accorded in determaning the degre. of criminal responsibility.

Subs.ctton (3)(d) addresse. the unintentional inmctJon of physical as wei as psychological

harm. Since this section contemplate. criminaDy negUgent or reckless conduct which r~sults in

injury of a degre. or kind less than that described in Sul;J••ctlon (3)(c) above, the corresponding

punishment is also less severe. This section provide. tor tne most lenient Dunishment of any of

the patient abu•• activities which result in injury to the victim.

Subsection (3)(8) provides for the punishment of conduct. whether intentional or uninten­

tional. which me.ts the definition of patient abuse but doe. not result in any injury to the victim. In

this case. there is no distinction made with respect to intent and the focus of culpability is on the

act committed. This sectton embodies th. philosophy underlining the guideline" that people

dependant upon others for car. and tr.atment must be protected by the criminal law from abuse

arising out of purposeful or neglectful conduct Under this scheme. it is the conduct of the care­

giver that is of critical importance. Regardless of the creation of pain or harm. if the caregiver

neglects the health and safety of those who are dependant. he or she must be held accountable.

The guidelines contemplate that the punishment in these Circumstances be treated as a miS­

demeanor of the highest grade or degree.

Subsection (4) makes the unpermitted expenditure, diminution. or use of the property or

assets of a patient or reSident of • car. facility a crime. This is in recognition of concerns
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expressed that current laws often do not adequately deter unscrupulous care facility operators

from converting patient or resident resources to their own benefit and enrichment. Subsectron

(4)(a) suggests that the punishment for a violatiOn of this subsection be a felony of the same kind

or degree as the punishment for the intentional inffiction of physical or psychological harm.

SectloB 3: R.portl". r~qlllr.m.ntl

Subsection (1): "Person" inetudes any individual who is directly employed by the facility or

any professional who come. into contact with a resident or patient

The basis for reporting is direct knowledge or "reasonable caus.... This language provides

tor an objective standard which aUows for an exercise of discretion in al cases, including those

where the aU.gation originates with the resident Secause the language includes an objec;tive

standard. allowing for independent assessment of whether or not ..cau.... existed that would

require a report, individuals or institutions who fai to fulfil their obligations to report wiD not be

able to avotd accountability by cfaaming ignorance. By the same token. those who decide not to

report apparently spurious or obviously false claims will not be subjected to criminal sanctions.

as they win be protected by the same objective requirement that "reasonable cause" exist

before a report must be mad••

The guideline. addre•• the issue of what should be reported. The reporting requirement in

the guidelines is focused only upon acts that constitute crimes as defined by the abuse law and

other existing state lawi. The reasoning behind this narrow scope is threefold: (1) an ack­

nowledgment ot the professionalism of h.alth care providers and the belief that given proper.

understandable guidelines, appropriate choice. wit be made when considering what to report: (2)

a desire to avoid an inundation of reports and the system overload that wouJd foUow. a situation

that could mean lack of resources to addr.ss even the most serious cases; and (3) a desire to

increase the quality of r.ferraJs and ability to prosecute failures to report by haVing those refer­

rals based on apparent criminal conduct vlctmizsng a patient Of reSident.
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Subsection (2)(a)(b): The reportIng requirement will operate on a two-track approach:

(i) because all reports will invotve a belief that a crIminal act has occured, police
should be notified Immediately;

(ii) because all reports Involve quality ot car. issue. and the welfare of the
resident(s). the department responsible for oversight should also be notified SO that
they can procesl the case according to applicable state regulations.

Subsections (2)(b). (2)(c) and (4) require inclusion of specific language describIng the

appropriate state agency to receive the reports. Factors which may be considered include:

• How the sociaJ service depart,,,.nt/singf. state agency is set up;

• Where the regulator function capable of responding to complaints exists within
the department

• Whether or not county or state ombudsman program(s) exist capable of
responcfang to complaants:

• Whether or not a complaint hotJine exists:

• AdditionsBy. states may wish to consider formaUztng (or ••tablshing) relations
between the singJ. state agency and the ~CU by requiring the ~CU to be con­
tacted upon discovery of abuse. etc. Notification of the MFCU could be primary
(with police) or secondary (with or from the singJe state agency). depending on
existing decisions of jJrisdiction.

Subsection (3): The gUidelines require that reports be from identified parties. Whde

anonymous reports may encourage reporting by off.ring a 18vel of protection to the indi"iduaJ,

the actual result expected would be numerous reports of poor quatity with limited ability to ver­

ify and investigate. The guideUn.s are based on the expectation that agencies conducting inves­

tigations can afford employee. protection <at least until charges are filed) by maintaining confi­

dential rdes, a practice that is currently widespread.

In a related are., the guidenne. do protect employees by not requirIng that

ownerloperators be given a copy of employee reports. While concrete proof of "notice" may be

hefpful in the event that becomes an evidentiary issue '" future prosecutions. the gUIdelines con­

template that "notice" can be sufficiently established by showing that an agency responded to a

complaint with an investigation and that this investigation would necessarily have been brought

to the attention of the owner/operator. This would be especially true if the complaint were well

founded and corrective action ordered as a result. Therefore. With the "notice" issue satisfied
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and employ•• protection an Important consideration, requIrIng the forwarding of a wrItten copy

was not included in the guidelines.

Subsection (5)(e): This subsection was written In Ugenerlc" form. That IS. no distinction was

made whether these provisions were to be part of the resolution of a crIminal action under (5)(d)

if they were to be part of a separate clviJ action. This determination is. obviously, dependant on

state law and whether or not these types of sanctions can be included in a criminal action. IndivI­

dual states should add whatever additional language is needed to conform this section with

existing stat. law.

Subsection (8): The abrogation ot privileged communication and preclusion of orders of

incompetency (wher. state law make certain individuals incompetent because of their confiden...

tiaJ r.tationship with another) is necessary to .Dow tho•• covered by privileg,e laws to report

their knowledge of abu.e, exploitation and other criminaJ acts.

AI.o, if applicable, states may wish to specify any established ethical canons tnat would

conflict with the abrogation of privileged communjcations set forth in this subsection.

Subsection (7) and (8): The guidelines set forth the pOSition that a substantial penalty IS

appropriate where supervisors or administrators Involve themselves and their facilities In block.­

ing the ability or desire of others to report cases of abuse, etc., as required by statute.

Subsection (8)(1)(3): This subsection is not antended to address the issue of manipulation or

destruction of internal documents (patient charts. medication orders. pharmacy records, etc.\

carried out to avoid detection of Lmproper action In a facility. It IS assumed that current state laws

regarding obstruction or tampering will adequately address thiS fact pattern. What this subsec­

tion does address is the posslbiUty that a supervisor/institutIon may allow a subordinate

employ.e to report. but in forwarding the report to the appropriate agency (particularly on

behalf of night shift employees) may so alter or manipulate the report as to render it useless.
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The reporting requarement plays an Important part In protectIng patIents and reSidents from

the Increasang dangers of ongoing abuse, neglect or exploitation. It is a s,gn.ficant wrong to avocd

the duty created by statute to report such cases of abuse. neglect. or exploitation. But It IS an

extraordinarily unconscionable and unacceptable act for a supervisor or Institution to purpose­

fully endanger the safety and health of patients and residents by preventing an employee from

making a report that eouid .nltlate a needed Investigation and Intervention by the state. Such acts

require a sever. r.sponse from the crimll1allaw.

Subsection (9): !he guideUnes include tNs provIsion notW11hstanding the fact that the defi"..

tion ot MfaciUty" including private home.. may render this section difficult to enforce. The prov...

sion. however, is important While selective enforcement is not advocated., there is an apprec~·

tion that professional facilities wiD b. scrutinized for compUanee within the context of normaJ

regulation of the indUStry.

Sectlo.4: Colllll.rill con3.qll'IIC.$ of co,.vlctlo",- mandatory r.VOCdlloll or ISllp_n­
11011 olllc.",,~.

Subsection (1) requires the clerk of the convictang court to report the conviction of any

licensed or registered prof.s~onaJperson or entJty for any offense arIsing under the guldeanes

(abuse, exploitation. or failure to report such offense or other crIminal offense) to the approprtate

state board of licensure or regIstration. A certified copy of Such jUdgment shall constItute suffi·

cient evidence of the conviction. The coverage IS Inte"tlonaUy broad and IS deSigned to prO\lt(~e

the licensing or registration authority with notice of such convIction 50 that approprIate actIon

.may be timely taken. The terms "profeSSional person or entIty" were chosen to Insure coverage

not only of a licensed pro.fess,onaJ an the traditionaJ sense (~.I. medical doctor, nurse. nursIng

home administrator. etc.) but also of the entity Itself (I.g. nursIng home or other InstItutIon) whIch

holds a license from the state and IS the subject of a convlctJon.ln states where nurses' aides are

licensed or registered. the prOVIsIon of thiS section apply.
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Subsection (2) provides that the appropriate state board of licensure or registration retains

all authority to discipline Its licensure or registrants subject to certain mandatorv mInImum

periods. This approach permits the respective board to suspend or revoke the license or reg1s­

trat.on for any period, including permanently. in its discretion. However, such discretion is limited

by subsection (2)(a) and (2}(b) as the minImum period of revocation or suspension for persons or

entities convicted of abuse, exploitation. or faUur. to report as those offenses are defined in the

guidelines. For a conviction of abuse or exploitation, the period of suspension or revocation shall

be not less than three (3) years. For a conviction of fa~ur. to report under subsection (7)(b) of

Section 3 of the guidelines, the period of suspension or revocation shal be not less than six (6)

months. For a conviction of failure to report under subsection (8)(b) of Section 3 of the guidelines,,

the period of suspension or revocation shaD be not less than twelve (12) months.

Subsection (3) make. it clear that a conviction of any licensed or registered professional

person for any criminal offens8 where the victim is a resident or patient of a care facility trigge,s

the provisions of Subsections (1) and (2) of this Section. This insures that if a state chooses not

to include within its definition of. Mabu••" under the guidelines an existing criminal offense (•.,­

rape), such conviction wiD nonetheless be subject to the same mandatory minimum periods of

revocation or suspension.

Section 5 and Section 6 both apply to affirmative defenses when a reSident, or a person

legally authorized to represent a resident. decUne. treatment. Depending on state law. Section 5

may be superfluous and states may Wish to de'ete it.
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The language of the Introductory sentence of subsection (6) should be read to cfearly con­

vey the· intent of the guidelines that sub (c) " required in all events. and that subsections (8) and

(b) are alternatives. The choice between sub (8) or (b) depends on the existence of a religious

basis with an "informal consent" as allowed for in sub (b).

The language of Section 6 ,eflects three underlying issues;

(i) The defense is affirmative; the defendant must b••r the burden of production
and proof of evidence. This system avoids putting the prosecution in the position
of having to disprove the existence of facti that would constitute I defense as
elements of the crime;

(ii) Subsections ca) and (b) include reUgious consideration, (SUb (b» and a change
from the formal 'consent' requirement in sub (a) to -wishes' In sub (b). (No'... If
""ormed consent" is an appleab•• term of art in the stat., it may be used in plac.
of -written- consent] The guidelines contemplate that i1 c•••• where a third par~
(molt likely. relative) is acting on behaJf of the r••ident and n accord with religious
beU.", it would be inappropriate to require a formal/written consent. The term
'wish.s' would also include ca••• where ·consent' was obtained.

(iii) Whatever action/inactton exists, it must in d case. be consistent with state
law. Thi. was lett non-specific in recognition of the fact that Itate. have moved
forward in the ar•• of ·right to cI.- by statute and case Jawor some combination of
both. In the face· of constant change in this are.. it was determined that the b••t
method of addressing this ar•• of law was to I••ve tn. language 'generic', thus
prOViding for the automatic nclusion of current and future developments.

The guideline. addr.ss "relglous" considerations. Though potentiaUy superfluous. if exist·

ing state law as depicted in subsectton (c) would include religious issue., the guideline. contain

specific language on the issue to day any fears of religious groups.

The guidelines advocate a specific grant of ~risdiction to state Attorneys General for a

civil cause of action or • regulatory action in the qualty of car. area. This jurisdiction would exist

concurrent with, but independent from. any authority within the single state agency or other

state regulatory body with ~risdjctjonover car. 'aciDti...

ThiS section is premised on the ben., that regulation of the industry ii, in many statss.

inadequate. This inadequacy may exist for a variety of r.ason., but appears in the form of too

few regulatory actions or fines/penalties too ·smaU to have an impact. The expectatIon
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contained with this provision of the gUideline. is that independent authority wtthln an Attbrney

General's office would be exercised without ttl- constraints which may exist within the regula­

tory agency.

The inclusion ot a civil cause of action fits wen within the goal of the guidelines: to effec­

tively bring the investigatory powers, punishment, and deterrent value. of the criminal law for­

ward to protect patients and residents and to insure their heaJth. ••fety. and appropriate care. To

that end it must be recognized that whU. a powerful force, the crirni1aJ justice system is not omni­

potent. Ther. wil certainly be occasions when a criminal pros.cution cannot be maJnt~.d.This

may occur a•• r.sult of the unavailability of key evidence, the ablenc. of • crucial witn....wit­

ness incompetence, or, for other myriad r.asons. On occaston. proof rneeti1g the crtmi1aJ burden

ot proof beyond • r.asonabl. doubt cannot be obtU1ed. However, the investigation may have

developed sufficient evidence to me.t the civi pr.ponderance of evidence standarcL The guide­

lin•• would fal short of their stated goal if an nv••tlgatlon were to r.ach such • point without

providing an alternative remedy.

A civU action could also be useful in situations where immediate relief is needed for the pro­

tection of the re.idents and patients but the investigation has not become ripe for criminal action.

Again. the civil jurisdiction would be an extremely useful adjunct to the criminal track.

Civil jurisdiction provide. a key .Iement in tt18 overal .ffort to protect the health and safety

of our elderly and dependent population. That .'ement is the abiUty to utilize. singl. integrated

office with civil. regulatory, and criminal components to address the problem of abuse, neglect. Of'

exploitation of our .'derty and dependant population. Inclusion of civU jurisdiction allows for an

Attorney GeneraJ's office to fashion a coordinated approach, and thus provide the best oppor­

tunity for insuring the satety and welfar. of its citizens.

Other concepts, apart from cr••ting an independent civil caus. of action by the Attorney

General, were discussed by the committe.. One state hal enacted an interesting statute which
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the committe. bel.ve. may be of benefit to those states conSidering legislation In this area. The

State of New York has created a private cavse of action on behalf of any patient who IS subject

to a deprivation of any right or benefit by. residential car. facility. This cause of action extends

to any right or benefit cr••ted or estabUshed by contract. or arising under any state or federal

statute. code, rul. or regulation. Compensatory damage••,. available to any patient injured as a

result of such deprivation. Punitive damage. may be assessed where the deprivation ~s found to

be wiUful or in reckless disregard of the patient'. rights. The statute also provide. for injunctive

and declaratory reU.f, authorizes the bringing of class action., and for the award of attorneys

f••• to succ•••tulltigants. Thi. action exiltl independent of any regulatory or other private civd

action which may be brought s..: New York Pubic HeaJth Law I 2801-d (McKmey's 1985).

This type of clvi action. ••pecialy if extended to permit advocacy groups to bring laWSUits

on behalf of aggrieved patients and residents, would not only significantlY broaden existing gro­

tectlons but would also serve to deter noncompliance by care facitl••

SectloD I: S.v.rllblilly

The ••etlan is .elf-explanatory.

Sectlo.9: No r.p.1I1Ilor pr.e/u~'olL

The section is also .elf-explanatory. Although existing rul.s of 'statutory construction an

the state may make this .ection superfluous, oUt of an abundance of caution, this section ,s

included to make cle.r that no other existing criminal offens•• should be precluded or repealed

by the adoption of legislation modeled after the.e guidelines. This is particularly true WIth

respect to offense. not covered in the guidelines' definition of «Iabuse" or "exploitation." ObvI·

ously, existing laws in conflict with or supplanted by the guidelines should be specifically

addressed.
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GUIDnlNES TO PROHIBit PATIENT AND RESIDENT ABUSE

S.c. 1: D.I'"ltlon~ •• As used in these guidelines, unless the context clearly indicates oth·

erwi••:

(1) ..Abus." means:

<a) Any .s.ault .s defined in [r.f.rence existing statelawl

(b) Conduct which Inlllct3/CQU3.$ or which is Iluly lo/could produce physica"

ptlI"""jury/lulrm to a patient or resident of a car. facility, except where such conduct i. a part

of the treatment and care, and in furtherance of the health and safety of the patient or resident.

(c) Conduct which Infllct3IcQu.J.~ or which is /llu/y lo/could produce psychological·

pdln/'nJury/ltll",. to a patient or resident of a care facility. except where such conduct is a part

of the treatment and care, and in furtherance of the health and safety of the patient or resident.

(d) The failur. to provide treatment care, goods or· services necessary to the health. safety

or welfare of apatient or resident of acare faciDty.

(8) Failure to carry out a·plan of treatment or car. prescribed by the.physician of a patIent

or resident of • care 'acity.

(f) The use of a physical or chemical restraint. medication or isolation as punishment. for

staff convenience, as a substitute for treatment. in conflict with a physician's order, or in quanti­

tie. which pr,c/uth/lnhlblt effective car. or treatment.

(2) "Car. FaciBty· means: Hospitals: skUled nursing facilities; intermediate car. facilitIes:

car. faciUtie. for the mentaUy retarded; psychiatric fac~itj.s; rehabilitation 'acitities: kidney

disease treatment centers: hom. health agencies; ambulatory surgical or out-patient facilities:

home. for the aged or disabled: group homes: adult foster car. homes; private home. which pro­

vide personal care, sheltered care or nursing car. tor one or more persons; adult day car.
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centers: and any other health or resident car. related facility or hom., whether publicly or

privately owned.

(3) ~xploit· means: The expenditure, diminution. or us. of the property or assets of a

patient 01 resident ot • care facility without the express voluntary consent ot the patient or

r••,dent or the consent of a legally authorized representative ot an incompetent patient or

resident

(4) 1(nowingly"means: [as defined by existing state law]

(5) -Patient-m••ns: Any person who receive. treatment from • car. 'aciDty.

(6) ".rson" means: Any natural person. corporation. partnership. unincorporated associa-

tion or other business entity.

(7) "hysical pdln/lnjury/hlJrmff means: [al defined by eXisting stat. law]

(8) ".ychological pilln/lnjury/hdrm" me.ns: [as defined by existing state law]

(9) IIR.dcMuly/Culptlbl6 Mgll"nc.- means: [as defined by existing stat. law]

(10) ""esident- means: Any person who resides in a car. facility.

(11) "Serious physical pllln/lnJury/hdrm" means: [as defined by existing state law]

Sec. 2: all.''46$ 01 p.,I.lIl or r.$III.", abus. lind .xplolttllloll

(1) No person shal knowingly commit abuse of a patient or resident of a car. facility.

(2) No person thai rlcJcaJJJy/throullt CUIPflbl6 n,gllg,nc6 commit abuse of a patient or

resident of. car. 'aciDty.

(3) Whoever violate. subsections (1) or (2) of this section is guilty ot the offense of patient

or resident abu•••
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<a) Violation ot subsection (1) of this section which caus•• any serious physical

pGln/lnjury/htlrm is a felony ot [set class or d~gr••].

(b) Violation of subsection (1) of this section which cause. any physicaJ or psychological

pain/InJury/harm is • felony of [a lesser degree than <a) above].

(c) Violation of subsection (2) of this section which causes any serious physical

pllln/lnJurYlltllrm is a f.,ony of [the same degree as (b) abov81

(d) Violation of subsection (2) of this section which causes physical ~ psychological

pdln/III)ury/lulrm is • felony of [a lesser degree than (b) above].

(.) Violation ~t subsections (1) or (2) of this Section which does not cause physical or

psychological pdln/'nJury/hdFm is • [J.J1ous!tzlgravGI,d misdemeanor).

(4) No person .hal knowingly exploit any patient or resIdent of a care facility.

<a) Violation of subsection (4) of this section is a f.,ony [of the same degre. as (3)(b) above].

(1) Any person. withi1 the scope of their employment at a care facility or in their profes­

sional capacity, who has knowledge of or reasonable cause to believe that any patient or

resident of a care facility has been the victim ot abuse or exploitation as defined in these guide­

lin••• or any other criminal offense, thai report or cause a report to be made of the abuse. explOI­

tation. 01 offen,•.

(2) The reporting of conduct as set forth in subsection (1) shaH be:

<a> made immediately upon discovery to the appropriate local law enforcement agency:

and,

(b) made ordy or telephonicaMy within twenty-four hours of discovery .to the [designated

agencYl and.
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(c) made in writing within two working days of discovery to the [designated agency] with a

copy to be retained by the person making the r_lIart.

(3) The contents of the reports required by subsections (1) and (2) above shaD contain the

following information unless the information is unobtainable by the person reporting:

<a) the name. address, telephone number, occupation and employer's address/phone

number of the person reporting;

(b) the name and address 01 the patient or resident who is beUeved to be the victim of

abuse, exploitation or any other criminaJ offen••;

(c) the detals, observations, and belets concerning the incident;

(d) any statements relating to incident made by the patient or r.sldent

(e) the date, tine and place of the incident:

(f) the name of any hdviduaJ (I) be'eved to have knowtedge of the incident and

(g) the name of any indvidual(s) beUeved to be responsibl. for the incident and their con­

nection to the resident

(4) Any other individual who hal knowledge of or reasonable caus. to believe that any

patient or resident of a car. facility has b••n the victim of abuse or exploitation as defined in

the.e guid.Un.~or any other criminal offense, may make a report to the appropriate local law

enforcement agency, and [the designated agency].

(5) (a) Any incivictuaJ who, in good faith. makes a report as S8t forth in this section or who

te.tifi•• in an official proceeding regarding matters arising out of this section shall be immune

from al crini1aJancI civilliabiDty for such reporting or testifying.

(b) No indviduaJ shaJI be terminated from employment. demoted. rejected for promotion

or otherwi•• sanctioned. punished or retaDated against by any person who, in good faith. makes
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a report as set forth in this section or testifies in any official proceeding regarding matters arising

out of this .ectlon.

(c) No patient or resident shall be transfered, discharged, retaliated or discriminated

against, or otherwise punished by any person because the patient or resident, in good faith.

mak•• I report as set forth in this section or testifies in any official proceeding regarding matters

arising out of this section.

(d) Any person who violate. subsection (5)(b) or (5) (c) of this section shall be guilty of a

nisdemeanor.

(e) n adcltlon to criminal sanctions under subsectton (5)(d), the offending party shal be

ordered to pay trebl. damages, costs, and attorneys f.e' to the offended party.

(f) Sub••ctions (5}(a). (b) and (c) shaU not apply to any individual who has engaged in the

abu••, exploitation or other criminal conduct against the patIent or resident at issu•.

(8) Any privilege estabUshed by existing state law relating to eXClusion of confidential com­

munications and competency of witnesse. may not be invoked in any criminal or civ~ action arIs­

ing out of a report made pursuant to this chapter.

(7) (a> No person shaI knowingty fai to make the report as required by subsections (1). (2)

and (3) of !tis section.

(b) VIolation of subsection (7)(8) is a misdemeanor [set ctass or degree]

(8) (a) No person shaJI knowingty:

(1) attempt. with or without threats or promises of benefit. to induce another to

fail to report an incident of abuse. exploitation or other criminal offense pursuant to subsections

(1), (2), and (3) of this section: or
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(2) faB to report an incident of abuse, exploitation or other criminaJ offense after

another has indicated a reliance on such reportint pursuant to subsection (1) of this section; or

(3) alter or change without authorization. destroy or render unavailable, a report

made by another pursuant to subsections (1). (2), (3) and (4) of this section.

(b) Violation of subsection (8)(8)( 1), (2) or (3) is a mlld.m.GlIOr//.lo1ty [of a set class or

degr•• higher than 7(b)].

(9) (a) Th••• guideline. shal be posted in • prominent location in al care facilities. In addl·

tion, all employe.s, owners, operators, and health car. providers who provide services in car.

faciDtJ•• shaD be required to sign an affidavit provided by the [designated state agency] attesting

to the fact that they have read the.e guideline.. The car. faciUty shal there.fter retain the

signed affidavit

(b) A faciDty that fail. to comply with the provisions ot subsection (9)(a) of this section

shall be subject to • civD penalty in an amount not to exceed [appropriate monetary penalty].

See. 4: Coll",.,.l co"~.qu."e.,0/ convictIon: mtllldiltory
r.voclI"olI or IUJp.",'olI 0/ IIe."J•.

(1) The conviction of any Icen••d or registered professional person or entity tor any

offen•• arising under the.e guidelines. including failur. to report abuse, exploitation or any other

criminal offense shaD be reported by the clerk of the convicting court to the appropriate state

board of licensur. or registration. A certified copy of the judgement entered by the sentencing

court shan be sufficient evidence of such conviction.

(2) The appropriate state board 01 licensure or registration shall suspend or revoke the

license of the person or entity on account of such conviction for any period. Including per­

manently. in its discretion. subject to the fonowing mandatory minimum periods:
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(a) In the cas. of a person or entity convicted of either the offense at abuse or exoJoitation

as defined in the.e guidelines. the period of suspension or revocation of licensure shall be not

le.1 than ttv•• (3) years.

(b) In the case of a person convicted of taBur. to report as defined in these guidelines. the

period of suspension or revocation shaD be not less than six (6) months for a conviction in viola­

tion of subsection (7)(b) of Section 3 of these guideline. and shaD be not le'l than twelve (12)

month. for. conviction in violation of subsection (8)(b) of section 3 of the.e guideline••

(3) The mandatory suspension or revocation periods set forth in sub••ction (2) above shaD

allO apply to any conviction of any Ucensed or registered professional person or entity for any..
offen•• not arising under these guidelines where the victim thereof is • resident or patient ot a

car. '.clty.

Sec. 5: Tr,.,m.", III cOII/oTmtlnc. 10 r1r'" 10 nalural d6t111t.

Any affirmative defense which may arise under [citation to "right to natural death" eivU and

criminal Uabity provision] pursuant to compliance with [citation to "right to natural death" pro­

cedur.s] shal be fuDy appicabl. to any prosecution initiated under the.e guidelines.

To ••tablsh an affirmative defense under these guidelines, the defendant must prove either

<.) and (c) or (b) and (C) below:

<a> That the act or failur. to act was committed in accordance with the wrlt/~nllnlorm~d

consent of the patient or res.dent or a person authorized to consent on behalf of the patient or

resident,

(b) That the act or failure to act was committed in accordance with the wishes of the

patient or resident or • person authorized to consent on behalf of the patient or resident. and

was in accord with the tenets and practices of a recognized church or religious denomination:
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(c) That the act or failur. to act was in accord with existing state legal standards.

See. 1: Civil CIIUJ. 01 tlctloll

<a) NOnwithstanding any regulatory or administrative penalty and in addition to any private

civQ caul. of action. the Attorney GeneraJ is authorized to institute a civU cause of action against

any person who fails to exercise reasonable car. in the hiring, training, supervision, staffing or

operation of any care faciDly when said failure results in the commission of abuse, exploitatfont or

any other crine against any pattent or resident of a car. faciUty.

(b) If the State .stabUshes a failure by such person to exercise reasonable car. as set forth

in subsection (a) of this section. a penalty of not less than $10,000.00 ahal be .s.essed by the

court.

See-I: S_v_r.bliity

The provisions of the.e guideline. are .everable, and if any phras., clause, sentence or

provision of the•• guideline., or the app&cation ot such phrase. clause, .entence or provision

shaD be held invaDd. the remainder of these guideline. shaU not be affected thereby.

Sec. 9: No r.p.G/llor pr.clUIIQII

Nothing. contained in th••• guideline. shaD be d.emed to preclude prosecution under any

other titl•• [of the Stat.'s crimiW code] nor shal these sections be deemed to repeal any other

sections (of the Stat.'s criminal code).
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COMMONWEALTH of VIRGINIA
Dl~PAll1~/EJV1~ ()J;-

AIell ta I /-/ fa it Ii, AIen la I /~ela,-da lIon fllld Su bsta 11rf Abll,~(' 5;(',.<. 'l((,S
HOWARD M. CULLUM

COMMiSSIONER

DEPARTMENTAL INSTRUCTION NO. 33

SUBJECT: policy on Reportinq of Abuse
of Patients or Residents

MAILtNG ADORE 55
P.O. BOX 1797

RtCHMOND, VA 23214
TEL. (804) 786·3921

1. Purpose

To establish policies, procedures and
responsibilities for reporting and responding to
abuse of patients or residents in state mental
health and mental retardation facilities.

2. Definitions

Abuse means:

a. physical acts such as hitting, kicking,
scratching, pinching, hair pUlling, choking or
slapping, or any type of inappropriate striking
or touching, including sexual abuse;

b. coercion, threats or intimidation which are
statements or actions that would evoke fear in a
,reasonable person or that could reasonably be
expected to evoke fear in the patient or
resident;

c. neglect in care which is the failure to provide
treatment, care, goods or services necessay
tothe health, safety or welfare of a' patient or
resident;

d. statements or actions which would humiliate,
demean or exploit a patient or resident;

e. condoning or permitting the abuse of a patient
or resident.

3. Procedure:

A. Any employee, volunteer, contract employee,
consultant or relative who has knowledge or
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reason to believe that a resident may have been
sUbjected to abuse or other inappropriate
behavior shall report such information
immediately to the Facility Director. The
report of the alleged abuse shall describe the
incident as fUlly as possible giving the names
of the persons involved, the time, date and
location of the incident, and the names of the
witnesses if any.

The Director shall immediately notify the
Advocate of the allegation and shall provide to
the Advocate all the information obtained from
the report. The Director shall also initiate
the necessary actions to protect any physical
evidence and to protect the safety and welfare
of the resident.

B. Normally within 24 hours of the report of the
allegation the Director shall confer with the
Advocate and shall determine whether there is
reason to suspect that abuse has occurred.

C. I f there is reason to suspect that abuse has
occurred:

1. The Director shall immediately notify the
local Department of Social Services in
accordance with section 63.1-55.3 &
63.1-248.3 of the Code and also in accordance
with the Interdepartmental Agreement between
the Department of Social Services and
DMHMRSAS, and

2. If an employee has been identified as the
suspected abuser, the employee shall be
charged with abuse and shall immediately be
suspended by the Director pending final
disposition of the case. The Director shall
inform the employee of the charges and shall
require the employee to cooperate with the
administrative investigator(s}. suspensions
shall~ be in accordance with the Employee
Standards of Conduct.

D. The Director shall order an administrative
investigation to be conducted in accordance with
the Department Guidelines for Investigation.

E. Immediately upon determining that abuse
occurred, the Director shall meet with
employee and inform the employee of his
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findings, issuing a Group III Standards of
Conduct Notice. Such notice shall normally
resul t in termination. However, the Director
retains the discretion to mitigate the
disciplinary action under the Employee Standards
of Conduct to an appropriate sanction other than
termination. If at any time, the Director
believes that an act is of such a serious nature
as to constitute a criminal act, he shall
immediately report the act to the proper law
enforcement authorities.

F. The Director shall also take administrative
action under the Employee Standards of Conduct
for any other inappropriate acts which are
determined during the investigation.

G. The Director shall notify the resident, his
legally authorized representative and the
Advocate of the results of the investigation and
the Director's determination and action.

H. The Director shall report to the Commissioner
and to the state Human Rights Director, all
allegations made under this instruction, and the
results of the subsequent investigation, his
determination and action. This report shall be
made in a format prescribed by the Commissioner.

I. The Advocate shall monitor all investigative
procedures, may review the written investigative
report, and/or may conduct an independent
investigation. The Advocate shall submit a
report of his findings to the Director for his
review and consideration in making his
determination of the disposition of the case.
The Advocate shall discuss the decision of the
Director. with the resident and shall advise the
resident of his rights to pursue the matter
through the Human Rights Review Process and/or
through the Department of Social Services, or
such other advocacy systems as may be
appropriate, if he is dissatisfied with the
Director's decision. The Advocate shall consult
with the Director concerning the implementation
of any recommendations developed as a result of
the investigation.
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4. Di$tribution

A copy of this policy shall be given to each
employee and to each new employee to be reviewed
during the initial orientation so as to insure full
understanding.

/

5. Effective Date: January 3, 1989

Replaces D1 #33 dated 3/16/82 as well as D1 #63
dated 3/16/82.
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